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SPOKANE  VALLEY  LAND  &  WATER  CO 

V.  MADSEN  et  ux. 
(Supreme  Court  of  Washington.    July  26,  1907.) 

Judgment— Res  Judicata. 

The  decision,  in  an  action  to  restrain  a 
water  company  from  maintaining  a  dam,  ren- 
dered on  appeal  from  an  order  enjoining  the 
company  from  using  the  dam  and  directing  it 
to  commence  an  action  for  condemnation  of  the 
littoral  rights  of  the  plaintiCfs  therein,  that  plain- 
tiffs had  rights  in  the  waters,  is  conclusive, 
where,  in  a  suhsequent  action  by  the  company 
to  condemn  the  rights  of  such  plaintiCEs,  there 
is  presented  a  ground  for  a  contrary  holding, 
which  might  have  been,  but  was  not,  presented 
on  the  appeal  in  the  former  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  i  1241.] 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; W.  A.  Huiieke,  Judge. 

Suit  by  the  Spokane  Valley  Land  &  Water 
Company  against  R.Madsen  and  wife.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Happy  &  Hindman  and  Allen  &  Allen, 
for  appellant.  Qallagber  &  Thayer,  for  re- 
spondents. 

ROOT,  J.  This  case  was  before  the  court 
once  before,  and  may  be  found  reported  in 
40  Wash.  414,  82  Pac.  718,  6  L.  R.  A.  (X.  S.) 
257.  The  present  appeal  is  from  a  judgment 
of  the  superior  court  awarding  respondents 
damages  occasioned  by  appellant  In  condemn- 
ing and  appropriating  the  waters  of  a  non- 
navigable  arm  of  Liberty  Lake. 

The  appellant  contends  that.  Inasmuch  as 
the  lands  of  respondents  affpctfd  herein  were 
acquired  from  the  government  s«b.«pqnent  to 
the  act  of  Congre.ss  approved  March  3.  J877, 
the  owners  of  said  lands  have  no  littoral  or 
riparian  ri.«;hts  In  the  waters  of  the  arm  of 
the  lake  in  question.  The  act  of  Congress 
provides,  among  other  things,  as  follows: 
"And  all  surplus  water,  over  and  above  such 
actual  appropriation  and  use,  together  with 
the  water  of  all  lakes,  rivers,  and  other 
sources  of  water  supply  upon  the  public 
lands  and  not  navigable,  shall  remain  and  be 
held  free  for  the  approi)riation  and  use  of  the 
public  for  irrigation,  mining  and  manufac- 
turing puri>oscs,  subject  to  existing  rights." 
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Appellant  sustains  its  contention  by  an  elatxy- 
rate  and  able  argument,  which  would  appeal 
with  much  force  to  the  writer  of  this  opinion, 
were  the  question  properly  before  the  court 
at  this  time.  But,  in  view  of  the  former  ad- 
judication between  these  same  parties  rela- 
tive to  the  same  subject-matter,  we  are  con- 
8train'8d  to  bold  that  this  question  is  not  now 
before  us.  It  could  have  been  (but  was  not) 
presented  when  the  case  was  here  before. 
The  decision  announced  at  that  time  must, 
for  the  purposes  of  the  present  hearing,  be 
deemed  binding  as  between  the  parties. 

The  judgment  from  which  this  appeal  U 
taken  is  based  upon  the  verdict  of  a  jury 
summoned  to  hear  evidence  and  pass  upon 
the  question  of  damages.  Certain  errors  ara 
assigned  upon  the  giving  and  refusal  of  In- 
structions by  the  trial  court  These  all  ap- 
pear to  turn  upon  the  question  just  adverted 
to,  or  ui)on  others  which  were,  or  could  or 
should  have  been,  submitted  at  the  former 
hearing.  The  jury  having  been  properly  In- 
structed in  accordance  with  the  law  of  the 
case  as  theretofore  announced  by  this  court, 
we  must  hold  the  exceptions  not  well  taken. 

The  judgment  is  affirmed. 

HADLEY,  C.  J.,  and  MOUNT,  CROW,  and 
FULIjBRTOX,  JJ.,  concur. 


STANGAIR  v.  ROADS. 

(Supreme  Court  of  Wnshington.     July  2S, 
1007.) 

1.  Trial  —  Instructions  —  Invading  Paov- 
iNCE  OP  Jury. 

In  an  action  to  recover  land  claimed  under 
adverse  possession,  an  instruction  stating:  "The 
Supreme  Court  has  laid  down  the  rule,  whicb 
I  give  you  as  the  law  in  this  case:  If  one  by 
mistake  incloses  the  lands  of  another  and 
claims  it  as  his  own,  his  actual  possession  will 
work  a  disseisure  ;  but  if,  ignorant  of  the  bound- 
ary line,  he  makes  a  mistalce  by  laying  his 
fence,  making  no  claim,  however,  to  the  lands 
up  to  the  fence,  but  only  to  the  true  line  as  it 
may  be  subsequently  established,  and  it  turns 
out  that  he  has  inclosed  the  land  of  the  ad- 
joining proprietor,  his  i)OH!se8.sion  to  the  land 
is  not  adverse" — was  not  erroneous  as  an  in- 
vasion of  the  province  of  the  jury  or  a  com- 
ment upon  the  facts  of  the  case. 
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2.  Saiie — Verdict — Duty    of   Coi'rt   to   Re- 
quire  Special  Findixos— Statutes. 

In  an  action  to  recover  land,  it  was  not 
error  for  the  court  to  give  the  jury  two  forms 
of  verdict,  and  instruct  them  to  find  generally 
for  plaintiff  or  defendant,  instead  of  requesting 
them  to  render  a  general  or  special  finding,  as 
provided  by  2  Ballinger's  Ann.  Codes  &  St.  i 
5021,  where  no  opecial  finding  was  requeste<l. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Difr 
vol.  4C,  Trial,  J  837.] 

Appeal  froir.  Superior  Court,  Clarke  Coun- 
ty; W.  W.  VcCredie,  Judge. 

Action  by  James  Staugalr  against  Jobu 
Roads  to  re  ."over  possession  of  a  parcel  of 
land.  From  a  judgment  for  defendant,  plain- 
tiff appeals.     Affirmed. 

H.  C.  Leiser  and  E.  M.  Green,  for  appel- 
lant A.  L.  Miller  and  W.  W.  Sparks,  for 
respondeat 

ROOT,  J.  In  a  case  between  these  same 
parties,  reported  In  41  Wash.  SSJ,  84  Pac. 
405,  tbe  contention  of  respondent  as  to  the 
location  of  a  lost  corner  was  upheld.  This 
action  is  to  recover  possession  of  a  small 
parcel  of  land  lying  within  the  boimdaries 
of  respondent's  land  as  determined  by  that 
action.  Appellant  herein  based  his  right  to 
thA  possession  of  this  laud  upon  a  claim  of 
adverse  possession  for  more  than  10  years. 
The  case  was  tried  to  a  jury,  which  returned 
1  verdict  In  favor  of  respondent.  Upon  the 
verdict  was  entered  a  judgment  from  which 
this  appeal  is  taken. 

Tha  main  contention  of  appellant  Is  that 
the  evidence  does  not  sustain  the  verdict 
We  do  not  think  this  contention  can  be  up- 
held. The  question  turned  largely  as  to  tbe 
time  when  a  certain  fence  was  built.  Upon 
this  there  was  a  conflict  In  the  evidence. 
We  think  there  was  a  sufficient  amount  of 
evidence  which,  if  believed,  would  justify 
the  jury  In  the  verdict  which  they  returned, 
and  that  the  trial  court  did  not  commit  error 
in  denying  the  motion  for  a  new  trial  on  this 
ground. 

Exceptions  were  taken  to  several  instruc- 
tions given  by  the  trial  Judge,  and  the  giving 
thereof  Is  here  assigned  as  error.  These  had 
to  do  principally  with  the  question  of  what 
constituted  adverse  possession,  and  we  think 
they  were  In  accord  with  prior  decisions  of 
this  court.  One  of  the  Instructions  given  by 
the  trial  court,  tlie  giving  of  which  Is  urgent 
to  be  error,  is  as  follows:  "Our  Supreme 
Court  has  laid  down  this  rule  which  I  give 
you  as  the  law  in  this  case:  If  one  by  mis- 
take Incloses  the  lands  of  another  and  claims 
it  as  his  own,  his  actual  possession  will  work 
a  disseisure ;  but  If,  ignorant  of  the  boundary 
line,  he  makes  a  mistake  in  laying  his  fence, 
making  no  claim,  however,  to  the  lands  up  to 
the  fence,  but  only  to  the  true  line  as  It  may 
be  subsequently  established,  and  it  turns  out 
that  he  has  inclosed  the  lands  of  the  ad- 
joining proprietor,  his  possession  of  the  land 
is  not  a(lver»i>."  It  is  urged  that  this  was 
an  invasion  of  the  province  of  the  jury,  and 


a  comment  upon  the  facts  of  the  case.  VTy. 
do  not  so  understand  it.  The  trial  court  laifl 
down  the  rule  as  it  had  been  heretofore  an- 
nounced by  this  court.  Thornely  v.  Andrews 
(Wash.)  88  Pac.  "57.  Taking  the  Instruction 
in  connection  with  the  others  given,  we  thinic 
it  was  calculajed  to  assist  the  jury  In  deter- 
mining tbe  Issue  which  they  were  to  deter- 
mine, and  was  in  no  manner  prejudicial  to 
the  rights  of  api>ellant. 

It  is  also  contended  that  the  court  erred 
in  giving  the  jury  two  forms  of  verdict,  and 
in  instructing  them  to  find  generally  for 
plaintiff  or  defendant,  instead  of  re<iuestlng 
them  to  render  a  general  or  special  finding, 
as  provided  in  section  5021,  2  Ballinger's 
Ann.  Codes  &  St  It  does  not  appear  that  ap- 
pellant reciuested  any  special  finding,  and 
we  fall  to  find  any  merit  in  this  contention. 

The  judgment  of  the  suiierior  court  is  af- 
firmed. 

IIADLEY.  C.  J.,  and  FULLERTON. 
MOUNT,  and  CROW,  JJ.,  concur. 


K.\NE  et  ux.  T.  JONES  et  nx. 
(Supreme  Court  of  Washington.    July  20,  1907.) 
Vendor  and  PcRcnA.SER— Construction   op 

CJoNTBACT— Provisions  as  to  Abstract  and 

Earnest  Money. 

A  contract  for  the  purchase  of  land  pro- 
vided that  the  purchasers  should  have  0  days  to 
examine  the  abstract,  the  vendors  to  have  30 
days  to  correct  flaws  therein,  the  earnest  money 
to  be  returned  if  any  flaws  were  not  corrected 
within  30  daj-s  after  notification  thereof,  but  to 
be  retained  as  liquidated  damages  if  the  pur- 
chase was  not  completed  upon  the  terms  stated. 
The  abstract  was  duly  delivered,  and  no  objec- 
tion to  it  was  made  for  over  three  weeks,  and 
no  request  was  made  to  perfect  the  title,  nor 
was  time  given  to  cure  any  defects  after  objec- 
tion was  made,  but  the  purchasers  demanded  a 
return  of  the  earnest  money.  Held,  that  the 
purchaser  had  only  5  days  after  delivery  of  the 
abstract  to  discover  objections  thereto,  and  they 
were  not  entitled  to  a  return  of  the  earnest 
money. 

Appeal  from  Superior  Court,  King  County ; 
Geo.  E.  Morris,  Judge. 

Action  by  M.  Francis  Kane  and  another 
against  A.  A.  Jones  and  another.  From  a 
judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

James  C.  Moody,  for  appellants.  Doug- 
las, Lane  &  Douglas,  for  respondents. 

HADLET,  C.  J.  This  action  was  brought 
to  recover  the  sum  of  ?1.0(X),  paid  by  the 
plaintiffs  as  a  part  of  the  purchase  price 
of  real  estate.  The  agi-eement  of  purchase, 
as  alleged  in  the  amended  complaint,  was 
that  the  selling  price  was  ?15.()00.  to  be 
paid  as  follows:  Cash  In  hand,  ?250;  upon 
the  delivery  to  plaintiffs  of  an  abstract  of 
title  brought  down  to  date,  ?750;  30  da.v8 
thereafter,  ?4.onO;  and  within  0  months, 
$3.000— the  plaintiffs  also  to  assume  the 
payment  of   a   mortgage  of   $7,000.     It   ia 
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also  alleged  that,  In  the  event  the  abstract 
of  title  agreed  to  be  famished  should  not 
show  good  and  enfflclent  title  to  the  premises, 
then  uiwn  notification  of  such  fact  the  de- 
fendants were  to  have  30  days  within  which 
to  cure  any  defect  that  might  appear,  and, 
should  they  fail  or  refuse  so  to  do,  then  the 
defendants  should  refund  all  sums  of  money 
paid;  that,  in  pursuance  of  the  agreement, 
which  waa  made  February  24,  1906,  the 
plaintiffs  on  said  day  paid  $250,  and  there- 
after, upon  February  27,  1906,  when  the 
abstract  of  title  was  delivered  to  them,  the 
further  sum  of  $750  was  paid;  that  there- 
upon the  abstract  of  title  was  examined, 
with  the  result  that  it  disclosed  that  the  de- 
fendants did  not  have  good  and  sufficient 
title ;  that  plalntlfts  served  upon  defendants 
a  notice  in  writing,  requesting  them  to  cor- 
rect the  defects  in  the  title,  which  they  re- 
fused to  do,  and  that,  after  30  days  had 
elapsed,  they  demanded  the  return  of  the 
$1,000  paid,  which  was  also  refused.  The 
defendants  deny  that  the  title  was  defective. 
Their  version  of  the  transaction  as  to  the 
details  of  payments  is  substantially  the 
same  as  that  of  the  plalntlCts,  but  they  claim 
the  benefit  of  the  terms  of  a  written  con- 
tract which  they  delivered  to  plaintlfts  and 
which  was  by  the  latter  accepted.  That 
contract  provided  that  the  plaintiffs  should 
be  allowed  Ave  days  for  examination  of  the 
abstract  after  it  should  be  furnished  by  the 
defendants.  It  also  embodied  the  terms  for 
payments  heretofore  stated,  and  provided 
that  the  plaintiffs  agreed  to  complete  the 
purchase  in  the  manner  and  upon  the  terms 
stated;  also  that,  in  case  of  their  failure 
so  to  do,  the  money  paid  should,  at  the  op- 
tion of  defendants,  be  forfeited  as  liqui- 
dated damages.  It  was  also  provided  that 
the  defendants  should  return  to  the  plain- 
tlfts the  money  paid  if  they  should  fall  to 
deliver  an  abstract  showing  good  and  suffi- 
cient title  within  30  days  from  the  date  of 
the  contract,  unless  the  defendants  should 
correct  any  flaws  that  might  be  discovered 
affecting  the  title  within  30  days'  time  after 
the  abstract  should  be  examined,  and  after 
they  should  be  notified  of  the  defects.  For 
plaintiffs'  alleged  failure  to  comply  with  the 
terms  of  the  contract  the  defendants  de- 
clared a  forfeiture  of  the  $1,000  paid  as 
liquidated  damages.  The  cause  was  tried 
before  the  court  without  a  Jury,  resulting 
in  a  Judgment  for  the  defendants,  from 
which  the  plaintiffs  have  appealed. 

The  assignments  of  error  all  relate  to 
findings  of  the  court  The  court  found  the 
terms  of  the  contract  as  to  the  payments 
as  before  stated  that  an  abstract  showing 
good  and  eufflclent  title  to  the  property  was 
to  be  delivered  to  appellants  and  5  days 
allowed  for  examination  thereof;  that  ap- 
pellants agreed  to  complete  the  purchase 
upon  the  said  terms,  and  that,  in  case  of 
their  failure  so  to  do,  the  earnest  money 
paid  by  them  upon  the  purchase  price  should 


be  forfeited  to  the  respondents  as  liquidated 
damages;  that  $250  was  paid  on  February 
24,  1906,  and  on  February  27th  an  abstract 
was  delivered  to  appellants;  that  on  the 
28th  day  of  February  appellants  made  a 
further  payment  of  $750;  that  the  appel- 
lants accepted  the  title  from  respondents, 
entered  Into  possession  of  the  property,  and 
accepted  the  contract  of  purchase  delivered 
to  them  by  the  respondents.  It  was  further 
found  that  the  respondents  were  the  owners 
In  fee  simple  of  the  property;  that  not  un- 
til the  22d  of  March,  1906,  which  was  Just 
prior  to  the  time  for  making  a  payment  of 
$4,000  under  the  terms  of  the  contract  and 
long  after  the  expiration  of  the  5  days  with- 
in which  the  abstract  was  to  be  examined 
after  its  delivery,  did  the  appellants  make 
objections  to  the  title;  that  they  made  no 
objections  to  the  title  within  the  6  days 
agreed  upon  by  the  parties;  that  respond- 
ents demanded  payment  of  said  $4,000  ac- 
cording to  the  terms  of  the  contract,  and 
that  subsequently,  upon  appellants'  failure 
to  make  the  payment,  respondents  notified 
them  of  their  forfeiture  of  the  payments 
made  under  the  contract;  that  respondents 
tendered  appellants,  according  to  the  con- 
tract, a  good  and  sufficient  marketable  title, 
and  performed  the  contract  in  all  things 
by  them  to  be  performed,  but  that  the  «p- 
pellants  violated  the  terms  of  the  contract 
by  refusing  to  make  the  payments  as  therein 
provided. 

There  was  ample  evidence  to  sustain  all 
the  findings,  and  under  the  evidence  before 
us  we  shall  not  disturb  them.  It  seems 
very  clear  from  the  evidence  that  the  5-day 
provision  for  the  examination  of  the  ab- 
stract was  as  definite  a  condition  as  any  of 
those  relating  to  payments.  That  provision 
not  only  placed  upon  appellants  the  obliga- 
tion to  examine  the  abstract  and  discover 
their  objections  to  the  title  within  5  days, 
but  required  them  to  promptly  make  knowa 
their  objections,  and  respondents  could  then 
have  30  days  from  such  notification  to  cure 
any  actual  defects  in  the  title.  Appellants 
not  only  failed  to  do  this  within  the  5  days, 
but  waited  23  days,  and  even  made  the 
payment  of  $750  one  day  after  they  had 
possession  of  the  abstract.  When  the  ob- 
jection to  the  title  was  thus  tardily  made, 
no  request  was  made  of  respondents  that 
they  correct  the  title  in  the  particulars 
wherein  it  was  criticized,  and  as  they  had 
the  contract  right  to  do  within  30  days  from 
the  notification,  but  the  appellants  demand- 
ed the  return  of  the  $1,000  paid  and  the 
cancellation  of  the  contract.  Under  the 
terms  of  the  contract  they  had  not  the  right 
to  then  make  such  a  demand,  for  the  reason 
that  they  were  In  default  In  making  their 
objections,  and  they  were  also  required  to 
give  respondents  an  opportunity  to  correct 
the  title.  Moreover,  we  think  the  evidence 
was  sufficient  to  sustain  the  finding  that  re- 
spondents were  the  owners  in  fee  simple. 
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The  appellants  made  default  in  their  pay- 
ments, and  respondents  bad  the  clear  rlgbt 
■under  the  contract  to   declare  a   forfeiture 
of   the  money   theretofore  paid. 
The  Judgment  is  adlrmed. 

FDLLERTON,  MOUNT,  and  CROW,  JJ., 
concur. 


STATE   ex   rel.    ROTSE   T.    SX'PBRIOR 
COURT  OP  KITSAP  COUNTY. 

(Supreme  Court  of  Washington.     July  22, 

1907.) 

1.  Cektiobabi— Inadequacy  of  Otheb  Reme- 
dy. 

In  an  action  to  determine  the  right  to  an 
office,  wbpre  an  appeal  could  probobly  not  be 
determined  before  the  time  for  which  the  office 
is  claimed  would  expire,  a  writ  of  review  will 
be  granted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Certiorari,  |  6.] 

2.  Officers— Vacanct— Necessity     of     Ac- 
ceptance OF  Resignation. 

Where  an  officer  resigns  his  office,  no  va- 
cancy exists  until  the  re.iignation  is  accpi)tecl 
formally,  or  by  the  appointment  of  a  successor, 
and  one  who  is  elected  to  fill  the  vacancy  be- 
fore the  resignation  is  accepted  cannot  claim 
the  office. 

[Ed.  Note. — For  ca-ses  in  point,  see  Cent.  Dig. 
vol.  37,  Officers,  §  80.] 

Writ  Of  review  by  the  state  of  Washing- 
ton, on  the  relation  of  Arthur  Royse,  to  the 
superior  court  of  Kitsap  county,  to  review 
an  order  sustaining  a  demurrer  to  the  com- 
plaint in  an  action  by  relator  against  Robert 
Stewart.    Judgment  affirmed. 

J.  W.  Bryan,  for  relator.  Thomas  Steven- 
son, for  respondent. 

HADLEY,  C.  J.  This  cause  Is  before  thts 
court  on  writ  of  review.  The  relator  here 
was  the  plaintiff  In  the  court  below.  The 
cause  was  determined  by  sustaining  a  demur- 
rer to  the  complaint  and  by  the  dismissal  of 
the  action,  the  plaintiff  declining  to  plead 
further.  The  complaint  In  effect  alleges  that 
the  city  of  Bremerton  Is  a  city  of  the  third 
class,  and  that  on  Deceml)er  5,  1905,  one  Gru- 
well  was  elected  as  councilman  for  the  Third 
Ward  of  said  city,  to  serve  a  term  of  two 
years  from  and  after  the  first  Monday  In 
January,  1906 ;  that  thereafter,  on  November 
2,  1906,  said  Grnwell  resigned  as  councilman, 
the  resignation  being  In  writing ;  that  the  res- 
ignation was  read  In  open  council  on  Novem- 
ber 5,  1906,  at  the  first  regular  meeting  after 
the  date  of  the  resignation,  and  that  said  Grn- 
well has  never  since  said  November  2,  190C, 
exercised  or  attempted  to  exercise  any  of  the 
duties  of  said  office;  that  at  a  regular  annual 
election  held  In  said  city  on  I)ecenil)er  4, 
1906,  the  plaintiff  was  elected  as  councilman 
to  fill  the  unexpired  term  of  said  Gruwell  re- 
signed; that  thereafter,  on  March  22,  1!)07, 
the  said  city  council,  acting  as  a  board  of 
canvassers,  under  and  in  obedience  to  a  writ 


of  mandate  Issued  out  of  the  superior  court, 
canvassed  the  returns  of  said  election,  and 
issued  to  the  plaintiff  a  certificate  of  election ; 
that  thereafter,  on  March  25,  1907,  the  plain- 
tiff  filed  his  oath  of  office  with  the  city  coun- 
cil, and  demanded  recognition  in  his  said 
official  capacity,  whereupon  he  found  his  seat 
occupied  by  Robert  Stewart,  the  defendant, 
said  Stewart  claiming  to  hold  by  virtue  of  his 
appointment  by  said  city  council  to  said  of- 
fice on  December  10,  1906,  six  days  after  the 
election  of  the  plaintiff  to  the  office;  that  said 
Stewart  is  a  usurper  of  the  office;  and  that 
he  wrongfully  withholds  the  same  from  the 
plaintiff.  Judgment  is  prayed  that  the  de- 
fendant Stewart  be  ousted  from  the  office, 
and  that  the  plaintiff  be  put  in  possession  of 
the  same.  The  defendant's  demurrer  to  the 
foregoing  allegations  having  been  sustained, 
and  judgment  of  dismissal  entered,  the  plain- 
tiff applied  to  this  court  for  a  writ  of  review, 
which  was  granted. 

The  relator  had  the  right  of  appeal  from 
tbe  judgment,  but  It  was  believed  that  such 
remedy  would  be  Inadequate,  as  the  ai)i)eal 
could  probably  not  have  been  determined  be- 
fore the  time  for  which  the  relator  claims  the 
office  in  qtiestlon  expires,  thus  rendering  the 
appeal  fruitless.  For  s.iid  reason  the  writ  of 
review  was  granted  in  pursuance  of  the  rule 
heretofore  followed  In  similar  cases.  State 
ex  rel.  Meredith  v.  Tallman,  24  Wash.  426, 
64  Pac.  7.")9 ;  State  ex  rel.  Smith  v.  Superior 
Conrt,  20  Wash.  278,  66  Pac.  385.  The  ques- 
tion Involved  In  the  ruling  upon  the  demur- 
rer to  the  complaint  is,  was  there  a  vacancy 
In  the  office  of  councilman  of  the  Third  Ward 
of  Bremerton  at  the  time  the  relator  claims 
to  have  been  elected  thereto?  If  Gruwell's 
resignation  was  not  complete  at  the  time  of 
the  election,  there  was  no  vacancy,  and  the 
effort  to  elect  the  relator  was  fruitless  with- 
out a  vacancy  to  fill.  It  will  be  observed  that 
the  complaint  does  not  allege  that  the  resig- 
nation had  been  accepted  by  the  council  prior 
to  the  election,  either  by  the  appointment  of  a 
successor  or  by  any  other  action  taken.  The 
complaint  merely  shows  that  the  communica- 
tion tendering  the  resignation  was  read  before 
the  council.  It  is  the  contention  of  the  relat- 
or that  no  acceptance  of  the  proposed  resig- 
nation was  necessary,  and  that  the  office  be- 
came vacant  upon  the  mere  presentation  of 
the  tendered  resignation  to  the  council.  Up- 
on the  other  hand,  the  respondent  contends 
that  an  acceptance  was  necessary,  and  that 
In  Its  absence  there  was  no  vacancy.  The  au- 
thorities cited  in  the  respective  briefs  are  in 
conflict.  We  have  also  made  further  Investi- 
gation with  the  same  result.  The  relator 
cites  Unlte<l  States  v.  John  C.  Wright,  1 
Mcl^ean  (U.  S.)  .509,  Fed.  C.as.  No.  16,775.  In 
the  opinion  in  that  case  the  following  exjirea- 
slon  is  found:  "There  can  be  no  doubt  that 
a  civil  officer  has  a  right  to  resign  his  of- 
fice at  pleasure,  and  it  Is  not  In  the  power  of 
the  executive  to  compel  him  to  remain  In  of- 
fice.   It  is  only  necessary  that  the  resiguatioa 
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should  be  received  to  take  effect,  and  this 
does  not  depend  upon  the  acceptance  or  re- 
jection of  the  resignation  by  the  president. 
*  •  ••»  The  above  expression  has  been  crit- 
icised in  subsequent  decisions,  for  the  reason 
that  It  was  not  necessary  to  the  decision.  In- 
asmuch as  the  letter  of  resignation  expressed 
a  willingness  to  serve  until  a  successor  could 
be  appointed  and  the  officer  did  so  serve. 
The  decision  was  an  early  one,  it  having  been 
rendered  by  the  Circuit  Court  of  the  United 
States  in  1839,  and  by  reason  of  the  said 
quoted  expression  frequent  reference  has  been 
made  to  it. 

We  are  directed  by  relator  to  a  partial  quo- 
tation from  section  352,  McCrary  on  Elec- 
tions, which  Is  to  the  effect  that,  when  a  writ- 
ten resignation  has  been  sent  to  the  Governor, 
It  Is  not  necessary  that  the  Grovemor  shall 
signify  his  acceptance  of  the  resignation  to 
make  it  valid;  the  tenure  of  office  not  de- 
pending upon  the  will  of  the  executive  but  of 
the  Incumbent.  In  support  of  the  text-writ- 
er's statement  United  States  v.  John  C. 
Wright,  supra.  Is  cited,  together  with  other 
cases  to  which  we  shall  now  refer.  The  case 
of  People  V.  Porter,  6  Cal.  26,  Is  quite  similar 
to  the  case  at  bar.  The  written  resign.itlon 
of  a  county  Judge  was  received  by  the  Gov- 
ernor on  the  24th  of  August,  to  take  effect 
September  1st.  No  action  was  taken  by  the 
Governor  until  the  8th  day  of  September  fol- 
lowing, when  be  appointed  a  successor.  Mean- 
time the  fact  of  the  tendered  resignation 
having  become  known  through  the  newspa- 
pers, the  board  of  supervisors  of  the  county 
ordered  an  election  to  fill  the  vacancy  sup- 
posed to  exist  The  election  was  held  Sep- 
tember 5th,  and  the  elected  person  then 
sought  possession  of  the  office  from  the  Gov- 
ernor's appointee  who  was  appointed  three 
days  after  the  election.  The  appohitee  re- 
sisted the  claim,  on  the  ground  that  there 
was  uo  vacancy  at  the  time  the  election  oc- 
curred, and  that  the  vacancy  did  not  occur 
until  September  8th,  when  the  Governor  ac- 
cepted the  resignation  and  appointed  the  suc- 
cessor. It  was  said  in  the  opinion  that  the 
leelgnation  became  effective  September  Ist, 
without  any  action  on  the  part  of  the  Gov- 
ernor. The  statem^it  appears  to  have  been 
made  upon  the  sole  authority  of  what  was 
said  in  United  States  v.  John  C.  Wright, 
snpra.  The  case  was,  however,  determined 
In  favor  of  the  appointee  In  possession  of 
the  office,  on  the  ground  that  the  election  was 
a  nullity  for  want  of  sufficient  notice.  Under 
tl—  theory  of  the  decision  it  therefore  seems 
to  ijave  been  unnecessary  to  say  what  was  said 
about  the  necessity  of  accepting  a  resignation, 
and  under  all  these  circumstances  we  are 
not  disposed  to  give  the  opinion  much  weight 
as  bearing  upon  the  subject  now  before  us. 
The  next  case  cited  Is  Gates  v.  Delaware 
County.  12  Iowa.  405.  The  opinion  In  that 
case  declares,  without  referring  to  any  au- 
thority, that  an  officer  lias  a  right  to  lay 
down  bis  office  whether  the  officer  to  whom 


the  resignation  must  be  presented  consents  or 
not;  yet  in  the  opinion  It  was  stated  that 
the  county  Judge,  who  was  such  officer  In 
that  Instance,  had  actually  accepted  the  res- 
ignation of  the  county  superintendent.  As  a 
decision  the  opinion  is  therefore  entitled  to 
no  weight  upon  the  subject  in  hand.  In  State 
ex  rel.  Nourse  v.  Clarke,  3  Nev.  506,  it  was 
held  that  one  holding  a  civil  office  under  the 
United  States  may  resign  without  the  con- 
sent of  the  appointing  power,  and  the  holding 
was  on  the  authority  of  United  States  v.  John 
C.  Wright,  supra,  and  People  v.  Porter,  supra. 
A  similar  holding  was  made  In  State  ex  rel. 
M'llUams  v.  Pitts,  49  Ala.  402,  and  the  deci- 
sion was  apparently  made  upon  the  authori- 
ty of  State  ex  rel.  Nourse  v.  Clarke,  supra, 
and  People  v.  Porter,  supra.  The  case  of 
Bunting  V.  Willis,  27  Grat  (Va.)  144,  21  Am. 
Rep.  338,  Is  also  cited,  but  in  that  case  it  was 
said  that  a  prospective  resignation  may  be 
withdrawn  at  any  time  before  it  Is  accepted, 
thus  recognizing  that  a  resignation  is  not 
complete  so  as  to  create  a  vacancy  until  it 
has  been  accepted.  The  several  decisions 
above  noticed  are  all  that  are  cited  In  sup- 
port of  the  statement  in  McCrary  on  Elec- 
tions, to  which  reference  was  above  made. 
Through  the  relator,  and  also  through  our 
own  investigation,  the  following  further  de- 
cisions have  been  called  to  our  attention : 
State  ex  rel.  Roberts  v.  Mayor,  4  Neb.  2C0, 
holds  that  the  acceptance  by  the  mayor  of 
the  resignation  of  a  city  engineer  is  not  nec- 
essary to  create  a  vacancy.  The  decision  is 
on  the  authority  of  United  States  v.  John  C. 
Wright,  supra,  and  People  v.  Porter,  supra. 
In  the  case  of  Olmsted  v.  Dennis,  77  N.  Y. 
378,  it  was  held  that  the  resignation  of  a 
drainage  commissioner  was  complete  when 
it  was  received  by  the  county  Judge,  and  that 
no  formal  acceptance  was  needed  to  give  it 
effect.  In  the  case  of  Relter  v.  State  ex  rel. 
Durrell,  51  Ohio  St.  74,  36  N.  E.  943,  23  L.  R. 
A.  681.  the  holding  was  similar,  chiefly  on  the 
authority  of  the  cases  above  cited. 

The  relator  began  his  argument  on  the 
authority  of  United  States  v.  John  C.  Wright, 
8Ui)ra,  and  we  have  seen  that  his  quotation 
from  the  text  of  McCrary  on  Elections  was 
based  upon  that  case  and  others  which  ap- 
proved what  was  said  in  that  case  upon  a 
subject  which  was  not  decisive  of  the  case. 
The  same  section  (352)  of  McCrary  on  Elec- 
tions concludes  as  follows:  "This,  however, 
was  not  the  rule  at  the  common  law,  by  which 
an  office  was  regarded  as  a  burdm  which 
the  appointee  was  bound  In  the  Interest  of 
good  government  to  bear,  and  which  he  was 
not  allowed  to  lay  down  without  the  consent 
of  the  api)oluting  power.  The  Supreme  Court 
of  the  United  States  has  recently  said  that 
'in  this  country,  where  offices  of  honor  and 
emolument  are  commonly  more  eagerly  sought 
after  than  shunned,  a  contrary  doctrine  with 
regard  to  such  offices,  and  in  some  states 
with  regard  to  offices  in  general,  may  have 
obtained;  but  we  must  assume  that  the  corn- 
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mon-law  mie  prevallB  nnleM  tlie  contrary 
be  shown.' "  The  quotation  which  the  aboye 
tezt-wrlter  makes  from  the  Supreme  Court 
of  the  United  States  was  taken  from  the 
opinion  In  Edwards  v.  United  States,  103  U. 
S.  471,  28  L.  Ed.  314.  That  decision  was 
rendered  In  the  year  18S0,  after  most  of  the 
decisions  to  which  reference  has  hereinbefore 
been  made  were  rendered.  The  opinion  Is  an 
able  and  exhaustive  one  upon  the  subject  now 
before  us,  in  which  It  was  held  that  the  com- 
mon-law rule  which  requires  the  acceptance 
of  a  resignation  in  order  to  create  a  vacancy 
Is  in  force  unless  the  rule  has  been  discarded 
by  8tatut&  The  reasons  for  the  rule,  as  being 
founded  In  sound  public  policy,  are  well  stat- 
ed. Some  of  the  decisions  we  have  noticed 
above.  Including  what  seems  to  have  been  the 
pioneer  case  of  United  States  t.  John  O. 
Wright,  are  criticised  In  the  opinion.  Among 
other  things  the  court  said:  "As  civil  officers 
are  appointed  for  the  purpose  of  exercising 
the  functions,  and  carrying  on  the  operations 
of  government,  and  maintaining  public  order, 
a  political  organization  would  seem  to  be 
Imperfect  which  should  allow  the  depositaries 
of  Its  power  to  throw  off  their  responsibili- 
ties at  their  own  pleasure.  This  certainly 
was  not  the  doctrine  of  the  common  law. 
In  England  a  person  elected  to  a  municipal 
office  was  obliged  to  accept  It  and  perform 
its  duties,  and  he  subjected  himself  to  a 
penalty  by  refusal.  An  office  was  regarded 
as  a  burden  which  the  appointee  was  bound, 
in  the  Interest  of  the  community  and  of  good 
government,  to  bear.  And  from  this  It  fol- 
lowed of  course  that,  after  an  office  was  con- 
ferred and  assumed,  It  could  not  be  laid  down 
without  the  consent  of  the  appointing  power. 
This  was  required  In  order  that  the  public 
interests  might  suffer  no  Inconvenience  for 
the  want  of  public  servants  to  execute  the 
laws.  •  •  •  This  acceptance  may  be  mani- 
fested either  by  a  formal  declaration,  or 
by  the  appointment  of  a  successor.  "To  com- 
plete a  resignation,'  says  Mr.  Wlllcock,  'It  Is 
necessary  that  the  corporation  manifest  their 
acceptance  of  the  offer  to  resign,  which  may 
be  done  by  an  entry  in  the  public  books,  or 
electing  another  person  to  fill  the  place,  treat- 
ing It  as  vacant.'  •  •  •  And,  In  view  of 
the  manifest  spirit  and  intent  of  the  laws 
above  cited,  it  seems  to  us  apparent  that  the 
common-law  requirement — ^namely,  that  a  res- 
ignation must  be  accepted  before  it  can  be 
regarded  as  complete — was  not  intended 
to  be  abrogated.  To  hold  it  to  be  abro- 
gated would  enable  every  officeholder  to 
throw  off  his  official  character  at  will,  and 
leave  the  community  unprotected.  We  do 
not  think  that  this  was  the  Intent  of  the  law." 
The  decision  in  the  Edwards  Case  was  cited 
and  followed  in  the  following  cases:  People 
ex  rel.  v.  Williams,  145  111.  573,  33  N.  B.  849, 
24  L.  B.  A.  492,  36  Am.  St.  Bep.  514;  State 
ex  rel.  v.  Clayton,  27  Kan.  442  ji  Clark  v. 
Board  of  Education  of  Detroit,  112  Mich. 
>  u  Am.  Rep.  4U. 


C56,  71  N.  W.  177 ;  Coleman  ▼.  Sands,  87  Va. 
689,  13  S.  B.  14a  The  following  further  ao- 
tboritles  also  support  the  rule  that  a  resigna- 
tion must  be  accepted  In  order  to  complete 
It  and  effect  the  vacancy:  State  ex  reL 
Beeves  v.  Ferguson,  31  N.  J.  Law,  107;  Hoke 
T.  Henderson,  4  Dev.  Law  (M.  C)  1,  25  Am. 
Dec.  677;  Steel  v.  Commonwealth,  18  Fa.  451. 
We  believe  the  decided  weight  of  author- 
ity supports  the  rule  that  an  acceptance  of  a 
resignation  is  necessary  in  order  to  relieve 
an  officer  of  responsibility  and  to  create  a 
vacancy.  Under  the  decision  In  the  Edwards 
Case,  such  must  be  the  rule  where  the  com- 
mon law  In  that  regard  has  not  been  changed 
by  a  statute.  We  regard  that  decision  as  an 
authority  we  should  follow,  unless  the  com- 
mon-law rule  has  been  clearly  changed  by 
statute  in  this  state.  The  relator  calls  our 
attention  to  section  567,  1  BalUnger's  Ann. 
Codes  &  St,  In  which  the  following  appears: 
"If  any  justice  of  the  peace  shall  die,  resign, 
or  remove  out  of  the  precinct  for  which  he 
may  be  elected,  or  bis  term  of  office  be  In 
any  other  manner  terminated,  the  docket, 
books,  records,  and  papers  appertaining  to 
bis  office,  or  relating  to  any  suit,  matter  or 
controversy  committed  to  him  in  his  official 
capacity,  shall  be  delivered  to  the  nearest 
Justice  In  the  precinct.  •  •  • "  It  Is  argued 
that  the  right  of  a  justice  of  the  peace  to  re- 
sign without  an  acceptance  of  his  resignation 
Is  recognized  by  the  above  statute.  We  ara 
not  able  to  so  read  It  It  simply  directs  what 
shall  be  done  with  his  books  and  papers  after 
the  resignation  of  a  justice  has  become  ef- 
fective. We  are  also  referred  to  section  1548, 
1  BalUnger's  Ann.  Codes  &  St,  which  provides, 
among  other  things,  as  follows:  "Every  office 
shall  become  vacant  on  the  happening  of 
either  of  the  following  events  before  tlie  ex- 
piration of  the  term  of  such  officer:  (1)  The 
death  of  the  Incumbent;  (2)  bis  resignation; 
(3)  his  removal.  •  •  •"  We  see  nothing 
In  the  above  which  changes  the  common-law 
rule.  It  is  true  It  Is  declared  that  an  office 
shall  become  vacant  upon  the  resignation  of 
the  Incumbent  but  nothing  Is  said  abont  tbe 
method  of  effecting  a  resignation.  The  si- 
lence of  the  statute  In  that  regard  should  be 
construed  to  mean  that  the  established  com- 
mon-law method  still  obtains,  and  that  a 
resignation  Is  not  complete  until  It  has  beat 
accepted  by  the  appointing  power.  Our  at- 
tention has  not  been  called  to  any  other  stat- 
utes which  the  relator  claims  have  effected 
a  change  In  the  common-law  rule.  In  tbe 
absence  of  a  clear  statutory  declaration  of  a 
purpose  to  change  the  rule,  it  should  not  be 
held  that  it  has  been  changed.  The  long- 
standing rule  Is  wholesome.  It  insures  a  con- 
tinuous responsible  Incumbent  In  an  office. 
One  may  not  lightly  throw  aside  responsibili- 
ties which  he  has  assumed,  and  leave  the  pub- 
lic without  an  official  when  some  possible 
emergency  might  make  the  existence  of  a 
qualified  officer  of  great  Importance. 
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We  think  the  court  did  not  err  in  sustain- 
ing the  demurrer,  and  the  judgment  Is  af- 
firmed. 

FULLERTON,  CROW,  MOUNT,  and  ROOT, 
JJ~  concur. 


CONSTANTINE  et  ux.  t.  CASWEI/L  et  nx. 
(Suprtme  Court  of  Washington.    July  26,  1907.) 

Specific  Performance  —  Pebfobmance  Im- 
possible —  Decreeing  Pebformance  of 
Modified  Conteact. 

Where,  in  an  action  for  the  specific  perform- 
ance of  a  contract  to  trade  city  lots  for  personal 
property,  performance  was  impossible  because 
of  the  sale  of  the  personal  property,  under  fore- 
closure proceedings  the  court  bad  no  power  to 
direct  the  performance  of  the  contract  by  one 
party  upon  the  payment  of  a  sum  of  money  by 
the  other  in  lieu  of  the  personal  property. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  |  405.] 

Appeal  from  Superior  Court,  King  Coun- 
ty; Arthur  E.  GrifBn,  Judge. 

Action  by  H.  Constantine  and  wife  against 
W.  v.  Caswell  and  wife.  From  a  decree  for 
plaintifTs,  defendants  appeal.  Reversed  and 
remanded. 

Shank  &  Smith,  for  appellants.  Alfred 
E.  Parker  and  Cbas.  HcCann,  for  respond- 
ents. 

ROOT,  J.  During  August,  1905,  respond- 
ents were  the  owners  of  certain  live  stock 
and  farming  utensils  and  a  leasehold  Interest 
in  a  farm  near  North  Bend,  King  county. 
Wash.  The  lease,  executed  by  Mary  M.  Mil- 
ler &  Sons,  a  corporation,  provided  that  the 
lessor  should  have  a  chattel  mortgage  upon 
the  live  stock  and  farm  implements  for  im- 
pald  rental.  At  this  time  there  was  $3.'J0 
dne  as  rent  and  secured  by  said  mortgage. 
One  O.  G.  Fish  of  Wenatchee  also  held  a 
chattel  mortgage  upon  said  personal  proper- 
ty. Appellants  were  the  owners  of  two  lots 
In  Gilman  addition  to  the  city  of  Seattle. 
Against  these  lots  there  was  a  judgment  of 
record  in  the  sum  of  $44,  which  had  lieen 
paid  but  not  satisfied  of  record.  There  was 
also  a  Hen  for  lumber  furnished  In  the 
sum  of  $10.85.  During  said  month  of  Au- 
gust these  parties  were  negotiating  for  a 
trade,  whereby  respondents  would  exchange 
their  leasehold  Interest  and  the  live  stock 
and  farming  utensils  for  the  two  city  lots 
of  appellants.  There  was  an  oral  under- 
standing between  the  parties,  but  not  put 
in  any  written  contract,  that  respondents' 
lessor  would  take  a  mortgage  on  the  lots 
after  respondents  received  them,  and  release 
its  chattel  mortgage  upon  the  stock  and 
farming  utensils.  On  the  1st  day  of  Sep- 
tember, 1905,  the  negotiations  resulted  in  a 
written  contract  that  day  made  and  signed 
by  respondent  H.  Constantine  and  appellant 
W.  V.  Caswell,  and  It  is  conceded  that  their 
wives  consented  to  said  contract.  This  agree- 
ment, aside  from  formal  parts  and  the  de- 


scription of  the  property,  was  as  follows: 
"That  H.  Constantine  agrees  to  deliver  all 
farming  Implements,  separators,  etc.,  herein- 
after mentioned  (itemized  personal  property) 
free  from  all  debt,  mortgages  or  Incum- 
brances. Upon  delivery  of  said  Implements, 
stock,  etc.,  free  from  all  incumbrances,  W. 
V.  Caswell  agrees  to  deliver  to  H.  Constan- 
tine a  deed  to  property  situated  In  Interbay, 
consisting  of  a  house  and  two  lots,  known 
on  the  plat  as  lots  14  and  15,  block  6,  Oil- 
man addition  to  the  city  of  Seattle,  this  deed 
to  he  a  warranty  deed,  the  property  to  toe 
free  from  all  debt,  mortgage  or  hicumbranees 
and  taxes  to  be  paid,  this  agreement  to  be 
null  and  void  If  either  party  falls  to  live  up 
to  the  foregoing  agreement." 

Respondents  alleged,  and  the  court  found, 
a  verbal  agreement  to  have  been  made  after 
the  written  contract  was  executed,  whereby 
it  was  understood  that  there  was  a  mortgage 
to  said  Fish  upon  respondents'  stock  and 
farming  utensils,  and  wherein  it  was  al- 
leged, among  other  things,  that  resi)ondents 
were  to  pay  and  have  said  mortgage  satis- 
fied, and  that  the  parties  were  to  meet  at 
office  of  Mary  M.  Miller  &  Sons  within  a  rea- 
sonable time  to  exchange  papers,  and  that 
respondents  were  to  have  certain  pai)ers  with 
their  attorney,  Chas.  McCann,  in  Seattle. 
Immediately  after  the  signing  of  the  writ- 
ten contract,  respondent  Constantine  went 
to  Wenatchee  to  secure  the  release  of  the 
mortgage  held  by  O.  6.  Fish,  and  the  parties 
hereto  did  not  see  each  other  again  until 
after  this  suit  was  brought.  Constantine 
agreed  to  at  once  obtain  a  release  of  the 
Fish  mortgage,  but  did  not  do  so  until  about 
six  weeks  after  the  contract  "was  signed  as 
aforesaid.  Appellants  claim  that  they  were 
not  notified  of  the  release  of  this  mortgage 
imtll  after  the  present  suit  was  commenced. 
On  October  24th  Constantine  came  to  Seattle, 
and  Mr.  Miller,  secretary  of  Mary  M.  Mil- 
ler &  Sons,  a  corporation,  telephoned  for  Cas- 
well to  come  to  Seattle.  The  latter  did  so 
the  following  day.  Constantine  says  that 
he  went  to  the  train  and  did  not  see  Cas- 
well alight  therefrom,  and  then  went  to  Mil- 
ler's office  and  Informed  him  that  Caswell 
had  not  come.  The  latter,  however,  did  ar- 
rive in  the  forenoon  of  said  day,  and  called 
at  Miller's  oflice,  waited  awhile,  and  return- 
ed again  at  1 :30  in  the  afternoon,  and  re- 
mained several  hours  waiting  for  respond- 
ent Constantine,  who  did  not  again  appear 
at  the  office.  That  evening  Constantine  met 
Miller  upon  the  street  and  was  informed 
that  Caswell  was  in  town.  He  told  Miller 
that  it  was  not  necessary  for  him  (Constan- 
tine) to  remain,  and  that  he  had  left  the  pa- 
pers with  his  attorney,  one  McCann.  Con- 
stantine and  Caswell  left  Seattle  that  night 
without  seeing  each  other.  In  the  meantime 
appellants  had  gone  upon  the  farm  and  done 
considerable  work,  in  expectation  that  the 
deal  would  be  closed  up.  Near  the  middle 
of  December  Caswell  received  a  letter  from 
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Goiutantlne,  which  letter  Is  not  In  evidence. 
To  it  be  replied  by  letter  of  December  15tb, 
in  which  be  tendered  a  return  of  all  person- 
al property  to  respondents  and  declared  the 
agreement  null  and  void,  turned  over  the 
personal  property  to  a  neighbor  for  respond- 
ents, and  removed  from  the  farm.  The  |350 
rental  due  from  respondents  and  secured  by 
the  mortgage  to  the  Miller  Company  there- 
upon was  not  paid,  and  In  January,  1900, 
the  mortgage  was  foreclosed  and  the  per- 
sonal property  sold.  The  present  action  was 
brought  by  respondents  to  enforce  speciflc 
performance  of  the  contract,  alleging  full  per- 
formance upon  their  part  and  failure  and 
refusal  to  fulfill  on  the  part  of  appellants. 
The  court  made  findings  and  conclusions 
favorable  to  plalntlflts,  and  entered  a  decree 
directing  that,  upon  payment  by  plaintifFs 
to  defendants,  or  into  the  registry  of  the 
court  for  them.  In  the  sum  of  |330,  the  de- 
fendants should  make,  execute,  and  deliver 
to  plaintiffs  a  good  and  sufficient  warranty 
deed  for  the  city  lots  in  question,  and  an  ab- 
stract showing  good  title  free  from  Incum- 
brance, except  a  judgment  of  $44  and  a  lien 
of  $10.85  upon  the  lots  for  claims  found, 
and  surrender  immediate  possession  thereof ; 
that  there  should  be  declared  and  reserved 
in  favor  of  defendants  a  first  and  specific 
lien  on  said  real  estate  in  the  sum  of  $330; 
that  upon  execution  and  delivery  to  the  plain- 
tiffs of  a  deed  for  said  real  estate,  the 
plaintiffs  should  pay  to  defendants  $330,  less 
the  cost  of  this  action;  that,  if  the  defend- 
ants should  fall,  neglect,  or  refuse  to  execute 
a  conveyance  of  said  real  estate  as  directed 
for  a  period  of  10  days,  a  deed  should  be 
executed  by  the  clerk  of  said  court  as  com- 
missioner. From  this  decree  an  appeal  Is 
prosecuted  by  defendants. 

Appellants  contend  that  the  oral  contract 
alleged  In  respondents'  reply,  and  as  found 
to  have  been  made  by  paragraph  6  of  the 
findings,  Is  not  sustained  by  the  evidence. 
It  will  be  noticed  that  the  written  agreement 
calls  for  the  transfer  of  the  personal  prop- 
erty, free  of  Incumbrance.  As  the  written 
contract  was  made  upon  the  1st  of  Septem- 
ber, and  the  respondent  Constantlne  testi- 
fies that  immediately  thereafter  he  went 
away  and  did  not  see  the  appellants  again 
until  after  the  bringing  of  this  action,  we 
fail  to  see  how,  "when,  or  where  such  an  oral 
contract  could  have  been  made  subsequent 
to  the  time  of  the  making  of  the  written  con- 
tract We  are  Inclined  to  think  that  what- 
ever oral  agreement  or  understanding  there 
was  hetween  the  parties  took  place  at  or 
prior  to  the  time  when  the  written  contract 
was  executed.  It  was  necessary  for  ap- 
pellants to  establish  this  oral  contract  in 
order  to  recover  In  this  action.  Negotiations 
leading  up  to  a  written  contract  are  ordinari- 
ly presumed  to  culminate  In  said  written 
document.  It  Is,  however,  probably  unnec- 
essary for  us  to  pass  upon  the  question  of 
this  oral  contract    A6sumln|  it  to  have  been 


made  as  contended  for  In  the  reply  and  aa 
stated  in  the  findings,  we  are  unable  to  see 
how  this  would  Justify  a  conclusion  that 
respondoita  are  entitled  to  the  relief  grant- 
ed  them  In  the  decree  appealed  from.  In- 
stead of  directing  the  specific  performance 
of  the  contract  made  by  the  parties,  this  de- 
cree directs  the  carrying  out  of  an  arrange- 
ment which  the  parties  themselves  did  not 
make,  but  wbich  was  made  for  them  by  the 
court  The  latter  was  evidently  acting  up- 
on the  theory  that  this  was  the  nearest  ap- 
proach possible  to  the  contract  which  the 
parties  bad  made.  £>vidently  the  decree  was 
based  upon  the  theory  that  the  foreclosure 
of  the  chattel  mortgage  upon  the  stock  and 
farming  utensils  was  chargeable  to  appel- 
lants, in  not  conveying  the  city  Iota  upon 
which  respondents  were  to  execute  a  mort- 
gage to  their  landlord  for  the  unpaid  rent 
In  lieu  of  the  mortgage  which  they  bad  out- 
standing upon  said  personal  property  as  se- 
curity for  said  rent  But  we  cannot  aee  any 
legal  Justification  for  this  theory.  Mary 
M.  Miller  &  Sons  was  not  a  party  to  the 
contract  between  these  parties,  and  was  not 
the  agent  of  either  party  or  privy  In  interest 
with  them.  The  respondents  could  have  pre- 
vented the  sale  of  the  personal  property  un- 
der the  foreclosure  proceedings  by  paying 
the  amount  dne  their  landlord,  or  perhaps  by 
adjusting  the  matter  otherwise.  The  re- 
spondents having  neglected  for  more  than 
six  weeks  to  pay  and  secure  a  cancellation 
or  a  release  of  the  Fish  mortgage,  and  hav- 
ing permitted  the  Miller  mortgage  to  be 
foreclosed  upon  their  property,  thereby  be- 
coming unable  to  furnish  the  principal  part 
of  the  consideration  to  be  paid  by  them  for 
appellants'  city  lots,  and  having  failed  ta 
meet  appellants  at  the  time  when  they  were 
both  in  Seattle  for  the  purpose  of  complet- 
ing their  arrangements,  we  do  not  believe 
that  a  showing  is  made  that  will  Justify  the 
decree  made  by  the  honorable  superior  court 
The  same  is  therefore  reversed,  and  the 
cause  remanded,  with  Instructions  to  dis- 
miss the  action. 

HADLEY,  a  J.,  and  CBOW,  MOUNT,  and 
FULLEBTON,  JJ,  concur. 


GRAHAM   V. 


(M  Wash.  607) 
BELI/-IBVING. 


(Supreme  Court  of  Washington.    July  17, 1907.) 

1.  CoNTBACTs— Action  fob  Bkkach— Defens- 
es. 

Plaintiff,  an  architect,  agreed  with  defend- 
ant to  prepare  plans  and  specifications  for  a 
structure  to  cost  not  to  exceed,  with  all  extras, 
$25,000.  The  lowest  bid  for  the  construction  of 
the  building  under  the  plans  and  specifications 
prepared  by  plaintiff  was  $35,000.  Held,  that 
the  plans  and  specifications  furnished  were  not 
in  accordance  with  the  contract,  and  plaintiff 
could  not  recover  for  them  in  a  suit  on  the  con- 
tract where  defendant  offered  to  return  them. 

tEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  U  1249,  1233.]      ..  .  v  -  . 
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S,  SAVB— ACCKFTANCI. 

The  payment  by  defendant  of  $800 1»  plain- 
US  as  part  of  the  contract  price  for  certain 
plans  and  specifications  furnished  by  plaintiff  be- 
fore he  had  an  opportunity  to  determine  whether 
the  plans  and  specifications  were  in  accordance 
with  the  contract  did  not  bind  defendant  to  ac- 
cept them,  when  it  was  found  they  were  not  in 
accordance  with  the  terms  of  the  contract. 
S.  Appeaxi— Hasiujcss  Bxbob— Ebbobs  Fatob- 

ABLE  TO  FABTY  COMPLAIMNO. 

Plaintiff,  in  an  appeal  from  a  judgment  for 
defendant  in  an  action  on  a  contract,  cannot 
complain  of  the  failure  of  the  court  to  grant  de- 
fendant relief  on  hia  connterclalm  for  money 
paid  plaintiff  nnder  the  contract 

(EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  8,  Appeal  and  Error,  f  4052.] 

Appeal  from  Superior  Court,  Kins  County; 
Mitchell  Oilllam,  Judge. 

Action  by  John  Orabam  against  H.  Bell- 
Irving  to  recoyer  for  serrlces  as  an  architect 
Vrom  a  Judgment  for  defendant,  plalntUt  ap- 
peals.   Afilrmed. 

Jerold  Landon  Finch,  for  appellant  Piles, 
Howe  ft  Farrell,  tor  respondent 

HADLBT,  C.  J.  The  plaintiff  In  this  ac- 
tion brought  the  suit  to  recover  for  serv- 
ices as  an  architect  He  alleges  a  contract 
with  the  defendant  of  the  following  Import: 
That  he  was  on  July  11,  1904,  employed  to 
form,  draw,  and  write  the  preliminary  sketch- 
es, plans,  and  specifications  for  a  certain 
building  which  the  defendant  proposed  to 
erect  in  the  city  of  Vancouver,  British  Colum- 
bia; that  defendant  promised  to  pay  as  com- 
pensation therefor  a  sum  equal  to  2%  per 
cent  of  the  amount  of  the  lowest  or  accepted 
bid,  as  the  case  might  be,  of  a  contractor 
afterwards  to  bid  for  the  contract  to  erect 
said  building  according  to  the  plans  and 
specifications  so  prepared;  that,  acting  under 
said  contract  of  employment,  the  plaintiff  pre- 
pared such  sketches,  plans,  and  specifications, 
and  delivered  them  to  the  defendant  at  Van- 
couver on  the  Sd  day  of  September,  1904; 
that  defendant  accepted  them  and  Instructed 
plaintiff  to  call  for  and  receive  from  con- 
tractors bids  to  erect  said  building  according 
to  the  plans  and  specifications;  that,  acting 
in  accordance  with  such  instructions,  the 
plaintiff  called  for  bids  and  received  from 
the  contractor  a  bid  for  |32,800,  which  was 
the  lowest  bid;  that  on  the  7th  day  of  Sep- 
tember, 1904,  defendant  paid  to  plaintiff  $300 
to  apply  upon  the  contract  aforesaid;  that 
the  total  amount  of  compensation  nnder  the 
contract  is  $820,  no  part  of  which  has  been 
paid  except  said  $300.  Judgment  is  demand- 
ed for  $520.  The  defendant  answered  with 
certain  denials  and  admissions,  and  alleged 
afHrmatlvely  that  be  employed  plaintiff  to 
prepare  plans  and  specifications  for  a  build- 
ing to  cost  $20,000,  and  with  all  extras  to 
cost  not  to  exceed  $25,000;  that  the  plaintiff 
accepted  the  employment,  and  assured  defend- 
ant that  he  (plaintiff)  could  accurately  es- 
timate the  cost  of  work  In  Vancouver,  and 
that  the  building  which  defendant  desired  to 


erect  could  be  erected  according  to  the  plans 
and  speciflcatlonB  which  were  to  be  prepared 
by  plaintiff  for  not  to  exceed  $20,000,  with  an 
outside  limit  of  $25,000,  Including  all  extras; 
that  defendant  employed  plaintiff  only  upon 
the  express  understanding  that  the  building 
could  be  erected  for  an  amount  within  the 
above  sums  mentioned  according  to  the  plans 
to  be  prepared;  and  that  bids  could  be  ol)- 
tained  for  the  erection  at  said  figures.  He 
further  alleges  that,  after  the  delivery  of 
certain  plans  and  specifications  and  before 
the  calling  for  bids,  be  paid  plaintiff  $300, 
but  that  In  response  to  the  call  for  bids  the 
lowest  bid  was  $35,000;  that,  by  reason  of 
the  fact  that  the  lowest  bid  was  $10,000  In 
excess  of  the  highest  sum  which  the  plaintiff 
bad  assured  defendant  the  building  would 
cost,  defendant  was  financially  unable  to 
erect  the  building,  and  the  plans  and  specifi- 
cations were  wholly  worthless  to  defendant, 
the  return  thereof  being  tendered  in  court; 
that  the  plans  and  specifications  hare  never 
been  used  by  the  defendant  except  to  cal! 
for  bids  as  aforesaid.  The  answer  sets  up  a 
counterclaim  for  tlie  return  of  the  $300  paid. 
The  reply  denied  much  of  the  affirmatlTO 
matter  In  the  answer,  and,  upon  issues  as 
before  stated,  the  cause  was  tried  by  the 
court  without  a  Jury,  and  resulted  In  a  Judg- 
ment that  plaintiff  shall  take  nothing  by  the 
action,  and  that  his  complaint  shall "SiiB  dis- 
missed.   The  plaintiff  has  appealed.      ^ 

The  findings  of  the  court  are  substantially 
in  accord  with  the  allegations  of  respondent's 
answer.  Aside  from  certain  correspondence 
between  the  parties,  the  only  evidence  before 
the  court  was  the  testimony  of  appellant  and  | 
respondent.  Respondent's  testimony  fully 
supported  his  answer,  and  therefore  negatlvedj 
the  contract  alleged  In  the  complaint  Th» 
burden  was  upon  appellant  to  establish  the 
contract  which  he  alleged.  The  trial  court 
found  the  preponderance  of  the  evidence  to 
be  with  respondent,  and  we  shall  not  under* 
take  to  say  from  anything  appearing  in  the 
record  that  the  court  erred  in  that  particu- 
lar. With  the  facts  established  as  found  by 
the  court.  It  would  be  manifestly  wrong  for 
appellant  to  recover.  The  court  found  that 
appellant  was  obligated  by  the  contract  be- 
tween the  parties  to  prepare  plans  and  sped' 
fieatlons  for  a  structure  to  cost  not  to  ex- 
ceed $20,000,  and  with  all  extras  not  to  ex- 
ceed $25,000;  that  the  lowest  bid  under  the 
plans  prepared  was  $35,000,  which  was  $10.- 
000  in  excess  of  the  highest  sum  appellant  had 
assured  respondent  the  building  would  cost 
Under  such  facts  there  was  a  plain  failure  to 
prepare  plans  that  would  come  within  the 
limitations  of  the  construction  cost  fixed  by 
respondent,  a  straight  breach  of  the  con- 
tract Appellant  Is  therefore  not  entitled  to 
recover  upon  the  contract,  and  be  Is  no  more 
entitled  to  recover  upon  a  quantum  meruit 
Respondent  has  neither  accepted  nor  received 
any  benefits  from  appellant's  work,  and  he 
offered  to  fully  return  the  plans.    It  la  argued 
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that  the  respondent's  payment  of  $300  on 
account  of  the  plans  amounted  to  an  accept- 
ance. The  payment  was  made  before  It  had 
been  demonstrated  by  the  bids  that  the  plans 
would  not  meet  the  requirements  of  the  con- 
tract in  the  matter  of  cost  of  construction. 
It  was  a  payment  made  upon  account,  some- 
what hastily  perhaps,  but  under  the  circmu- 
stances  It  was  not  an  act  which  bound  re- 
spondent to  an  acceptance  of  the  plans. 

Appellant  argues  that  to  support  consist- 
ency In  the  judgment  he  should  either  bare 
had  Judgment  for  the  contract  amount  be 
claims,  or  that  the  court  should  have  given 
respondent  judgment  for  the  return  of  the 
$:100  which  he  paid.  The  court  refused  this 
relief  to  respondent  under  his  counterclaim. 
Even  If  it  be  true  that  respondent  was  en- 
titled to  recover  the  $300,  still  be  has  not 
appealed  from  the  judgment  and  is  not  com- 
plaining. The  judgment  permits  appellant  to 
keep  that  money,  which  Is  in  his  favor.  It  is 
tlierefore  not  prejudicial  to  him  in  that  re- 
spect, and  affords  him  no  ground  for  com- 
plaint here.  Jose  v.  Stetson,  20  Wash.  048, 
56  Pac.  307;  Seattle  Brewing,  etc.,  Co.  v. 
Uonofrio,  34  Wash.  18,  74  Pac.  823. 

Under  the  record,  we  thinli  the  judgment 
must  be  affirmed. 

FULIiERTON,  CROW,  ROOT,  and  MOUNT, 
JJ.,  concur. 


HAB  v.  CITY  OF  GEORGETOWN. 
(Supreme  Court  of  Washington.    July  20,  1907.) 

1.  iiighway.s— ivocatiox  of  uoad— poweb  of 
Commissioners— Width  of  Road. 

Code  IJ'Sl,  S  2!»7'.).  provides  that  nil  coim- 
ty  roads  shall  be  0()  feet  wide,  unless  the  county 
ooniniissioners  shall  upon  the  prayer  of  the  peti- 
tion(>rs  for  the  rond  determine  upon  a  less  num- 
ber of  feet  in  width,  llcid  that,  where  the  coun- 
ty board  acquires  jurisdiction  to  locate  a  road 
upon  the  filing  of  a  petition,  they  may  fix  its 
width  at  00  feet,  or  at  any  number  of  feet  less 
tluin  60  upon  the  prayer  of  any  of  the  petition- 
ers at  the  hearing,  but  they  are  not  bound  by 
the  petitioner's  prayer,  and  may  fix  the  road 
at  any  width  that  the  circumstances  seem  to 
warrant. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  2o,  Highways,  §§  147-150.] 

2.  Same — Sufficienct  of  Notice. 

I'nder  Code  INSl,  jj  2.S71,  the  notice  of  the 
relocation  of  a  road  need  not  state  the  width  of 
tlio  proposed  road,  but  only  the  place  of  begin- 
ning, the  intermediate  points,  if  any,  and  the 
I)la<'C  of  termination. 

IKd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Iligliways,  5  241.] 

3.  Eminent     Domain  —  Compensation     to 
AntTTTiNG  Owner— Waiver  of  Right. 

Tlie  fact  that  a  person  petitioned  the  city 
council  to  open  a  road  00  feet  in  width  in  front 
of  her  property  did  not  of  itself  grant  the  city 
tlic  right  to  talse  any  of  her  property  without 
compensation. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  S§  2().'>  214.J 

Appeal  from  Superior  Court,  King  County; 
U.  B.  Albertson,  Judge. 


Action  by  Marie  Hab  to  enjoin  the  city  of 
Georgetown  from  taking  property  for  street 
pui'iwses.  From  a  decree  granting  an  in- 
junction, defendant  api>ealR.     Affirmed. 

I.  II.  Randolph  and  Wilson  &  Tborgrim- 
son,  for  appellant.  Smith  &  Cole,  for  re- 
spondent. 

MOUNT,  J.  This  action  was  brought  to 
enjoin  the  city  of  Georgetown  from  taking  a 
strip  of  land  15  feet  wide  from  resiM>nd- 
ent's  property  for  street  purposes.  The  trial 
court  decreed  5  feet  of  the  land  in  dispute  to 
the  appellant  as  a  public  highway,  but  en- 
joined the  appellant  from  taking  the  remain- 
ing 10  feet  The  city  appeals  from  that  part 
of  the  decree  which  restrains  it  from  using 
the  10  feet  of  respondent's  property  for  high- 
way purposes. 

The  material  facts,  as  agreed  to  by  the  par- 
ties, are.  In  substance,  as  follows:  In  the  year 
1803,  a  county  road  60  feet  wide,  leading 
in  a  southerly  direction  from  Seattle,  pass- 
ing resi)ondent'8  property,  to  a  point  on  the 
Duwamlsh  river,  was  established,  laid  otit, 
and  opened  by  the  board  of  county  commis- 
sioners of  King  county.  Since  that  time  the 
center  line  of  the  road  has  been  continuously 
used  and  maintained  at  public  exiiense.  The 
location  of  the  center  line  of  the  road  has 
not  been  changed  in  front  of  respondent's 
proi)erty.  On  February  4,  1879,  a  petition 
was  filed  with  the  county  commissioners 
asking  for  a  review  and  relocation  of  this 
road.  The  petition  was  granted,  viewers  ap- 
pointed, and  notice  given,  as  required  by  law 
therefor.  On  May  3,  1S79,  the  viewers'  re- 
port was  filed.  Two  days  later  a  petition 
was  filed  by  certain  of  the  petitioners  for  tlie 
relocation  of  the  road,  r«iuesting  the  county 
commissioners  to  fix  the  width  of  the  relo- 
cated road  at  30  feet  along  certain  portions 
thereof.  The  commissioners  on  that  day,  May 
5,  1879,  entered  an  order  relocating  the  road 
as  petitioned  for,  but  fixed  the  width  thereof 
at  40  feet,  and  directed  the  road  to  be  laid 
out  and  oi)ened,  which  was  done  by  the  coun- 
ty surveyor,  and  tlie  road  as  so  laid  out  and 
opened  was  approved  by  the  county  commis- 
sioners on  May  16,  1879.  Thereafter  the 
proi>erty  owners  about  the  point  in  question 
fenced  up  their  property  by  placing  their 
fences  on  the  lines  of  their  lots  as  platted, 
whicli  left  only  30  feet  of  the  road  open 
to  the  public,  and  this  30  feet  of  road  has 
been  u.sed  iiy  the  public  since  that  time.  The 
fences  have  encroached  uiKtn  the  road  for  a 
distance  of  5  feet  for  about  13  years.  Re- 
spondent, during  that  time,  had  occupied  this 
iwrtlon  of  the  street  with  certain  sheds.  On 
February  5,  1906,  a  petition  was  filed  pray- 
ing the  city  council  of  Georgetown,  which 
was  Incorporated  long  after  the  road  was 
estnblislied  as  aforesaid  by  the  county  of 
King,  to  open  the  higliway  to  the  width  of 
(50  feet  The  resiwiuient  signed  said  petition. 
Thereafter  the  city  i-enio>ed  the  fences  and 
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sheds  owned  by  respondent,  and  was  about 
to  o<-c\ipy  the  premises  of  respondent  to  the 
extent  of  30  feet  from  the  center  line  of 
the  road:  whereupon  this  action  was  begun 
to  restrain  the  city  from  taking  more  than  15 
feet  from  the  center  line  of  the  road. 

The  appellant  contends  that  the  petition 
requesting  the  county  commissioners  to  fix 
the  width  of  the  road  at  30  feet,  and  the  or- 
der of  the  commissioners  fixing  the  width 
thereof  at  40  feet,  were  void  because  no  notice 
was  given.  It  is  conceded  that  proper  no- 
tice of  the  relocation  of  the  road  was  giveu 
as  required  by  law,  and  that  the  petition 
was  silent  as  to  the  width  of  the  road.  The 
statute  then  In  force  provided  that  "all  coun- 
ty roads  shall  be  sixty  feet  in  width,  unless 
the  county  commissiouers  shall,  upon  the 
prayer  of  the  petitioners  for  the  same,  deter- 
mine on  a  less  number  of  feet  In  width." 
Section  2979,  Code  1881.  Under  this  statute, 
where  no  width  was  fixed  by  order  of  the 
board  of  county  commissioners,  the  statute 
fixed  the  width  at  60  feet.  Town  of  Sumner 
V.  Peebles,  5  Wash.  471,  32  Pac.  221,  1000. 
Under  the  petition  for  relocation,  the  board 
of  county  commissioners  had  jurisdiction  to 
fix  the  width  at  60  feet.  The  board  also  had 
jurisdiction  to  fix  the  width  at  less  than  GO 
feet,  upon  the  prayer  of  the  petitioners. 
While  the  record  In  this  case  does  not  show 
that  the  petitioners  who  asked  to  liave  the 
width  fixed  at  30  feet  were  all  of  the  original 
petitioners.  It  does  show  that  they  were 
interested  in  the  road,  and  no  objections  ap- 
pear to  have  been  made  to  the  order  as  made 
by  the  county  commissioners.  Since  the 
board  of  county  commissioners  had  jurisdic- 
tion to  act  upon  the  petition  and  to  grant  the 
whole  of  the  60  feet,  we  are  of  the  opinion 
that  the  board  had  power  to  fix  the  width  of 
the  road  at  any  number  of  feet  less  ttaan  00, 
upon  the  prayer  or  request  of  any  of  the 
petitioners  at  the  bearing.  The  statute  did 
not  require  the  petition  or  notice  to  state 
the  width  of  the  proposed  road,  but  to  state 
only  "the  place  of  beginning,  the  interme- 
diate points,  if  any,  and  the  place  of  termina- 
tion of  said  road."  Section  2871,  Code  1881. 
A  new  notice  therefore  would  have  afforded 
no  more  information  to  the  public  than  the 
old  notice  had  given.  We  are  also  of  the 
opinion  that  the  board  of  county  commis- 
sioners were  not  bound  by  the  prayer  of  tlie 
petitioners.  The  board,  having  acquired  ju- 
risdiction to  establish  or  locate  the  road, 
might  use  their  own  Judgment  and  fix  the 
road  at  such  width  less  than  60  feet  as  the 
circumstances  and  facts  seemed  to  warrant. 
This  being  so,  it  follows  that  the  road  laid 
out  In  18C3  was  altered  by  the  relocation  of 
the  same  road  in  1879,  so  that  thereafter  the 
road  was  only  40  feet  in  width.  The  appel- 
lant was  therefore  not  authorized  to  take 
the  property  of  the  respondent  more  than 
20  feet  from  the  center  line  of  the  road.  The 
fact  that  the  resjioudent  signed  the  petition 
to  the  city  council  to  open  a  road  60  feet  lu 


width  in  front  of  her  property  did  not  of 
itself  grant  the  city  the  right  to  take  any 
part  of  respondent's  property  without  com- 
pensation. 

The  Judgment  of  the  trial  court  appears  to 
be  right,  and  is  therefore  affirmed. 

H-A^DLET,  C.  J.,  and  ROOT,  CROW,  and 
FULLERTON,  JJ.,  concur. 


LECHMAN  V.   MILLS  et  al. 
(Supreme  Court  of  Washington.    July  26, 1907.) 

1.  Easements— Easement  by  Pbescbiption— 
Adverse  Characteb  of  Use. 

Where  the  use  of  an  easement  in  land  for 
the  maintenance  of  a  canal  has  continued  over 
25  years,  it  will  be  presumed  to  have  been  ad- 
vei-se,  unless  it  is  explained  to  have  been  other- 
wise. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Easements,  f  89.] 

2.  Same— Easement  Preceded  by  Votd  Oral 
Gba\t. 

The  use  is  not  deprived  of  its  adverse  char- 
acter, or  rendered  merely  ijermissive  for  the  pur- 
poses of  the  statute  of  limitations,  t}e<'au8e  pre- 
ceded by  an  oral  agreement  amounting  to  a 
grant  but  void  under  the  statute  of  limitations. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Easements,  §§  23,  24.] 

Appeal  from  Superior  Court,  Kittitas  Coun- 
ty;   H.  B.  Rigg,  Judge. 

Action  by  Thomas  Lechman  against  J.  L. 
Mills  and  others  to  enjoin  the  maintaining 
of  a  canal.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.     Affirmed. 

John  B.  Davidson,  for  appellant  Carroll 
B.  Graves  and  J.  H.  McDaniels,  for  respond- 
ents. 


HADLEY,  C.  J.  This  action  was  brought 
to  enjoin  the  defendants  from  keeping  and 
maintaining  a  canal  on  and  across  certain 
lands  which  the  plaintiff  claims  to  own, 
and  also  from  overflowing  with  water  any 
portion  of  said  lands  by  means  of  said  canal 
together  with  dame  or  dikes.  Following 
largely  the  order  of  statement  found  in  the 
brief  of  respondents,  we  believe  the  follow- 
ing is  a  fair  statement  of  the  facts  In  the 
case:  In  the  year  1879  one  Briggs  was  the 
occupant  but  not  the  owner  of  the  land  over 
which  this  controversy  exists,  and  which 
laud  the  plaintiff  now  claims  to  own.  At 
that  time  it  was  believed  the  land  would  be 
included  within  the  limits  of  the  grant  to 
the  Northern  Pacific  Railroad  Company  when 
those  limits  should  be  determined  by  the 
adoption  of  the  line  of  definite  location  of 
the  road,  such  adoption  not  then  having  been 
made.  Briggs  expected  to  purchase  the 
land  from  the  railroad  company  as  soon 
as  the  latter  acquired  the  title  and  was  In 
position  to  make  a  sale  and  conveyance; 
but  the  land  was  then  a  part  of  the  public 
domain,  and  Briggs  was  a  mere  occupant. 
While  such  was  the  situation,  Mr.  Mills, 
one  of  the  defendants  in  this  action,  cou- 
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structed  a.  water  ditch  and  pond  on  part 
of  said  land  to  serve  the  purposes  of  power 
for  the  operation  of  a  sawmill.  The  ditch 
led  from  the  Yal^inia  river  down  to  a  de- 
pression upon  the  land  now  claimed  by  the 
plalutiff,  and  by  means  of  dikes  and  dams, 
together  with  the  natural  toiwgraphy  of 
the  ground,  the  water  was  Impounded  In 
a  lake  or  pond,  a  part  of  the  land  so  flooded 
being  a  part  of  the  land  now  claimed  by 
the  plaintiff.  The  lower  end  of  the  pond 
was  upon  land  owned  by  Mills,  and  the 
water  which  flowed  Into  the  pond  was  te- 
leased  through  an  outlet  upon  the  land  of 
Hills.  Mills  also  constructed  a  sawmill, 
and  the  water  so  impounded  developed  the 
power  for  the  operation  of  the  mill.  Prior 
to  the  construction  of  the  ditch,  reservoir, 
and  mill  said  Mills  entered  into  an  agree- 
ment with  Brlggs,  the  real  nature  of  which 
is  in  issue. 

The  plaintiff  contends  that  It  was  a  mere 
permission  or  revocable  license  to  Mills  to 
construct  and  maintain  the  ditch  and  reser- 
voir. The  defendants  contend,  and  the  trial 
court  found,  that  it  was  a  verbal  grant 
from  Briggs  to  Mills  of  the  right  to  con- 
struct and  maintain  said  works  upon  the 
land.  It  is  not  disputed  that  Briggs  at 
that  time  and  as  a  part  of  the  agreement 
undertook  and  promised  to  execute  a  deed 
as  soon  as  he  should  obtain  title  from  the 
railroad  company.  But  the  plaintiff  claims 
that  Briggs,  In  making  the  agreement,  did 
not  intend  to  give  a  deed  without  first 
t)elng  paid  a  further  consideration  in  money, 
no  amount  being  stated,  but  the  amount  to 
i)e  subsequently  fixed  by  further  agreement. 
The  defendants  contend  that  this  verbal 
agreement  contemplated,  so  far  as  a  verbal 
agreement  could,  an  absolute  and  perpetual 
grant  Mills  has  continued  to  operate  his 
sawmill  by  means  of  the  water  so  stored 
from  the  time  of  said  construction  up  to 
the  present  time.  In  1882  he  granted  to 
Hutchinson  and  Dreisner  a  one-half  Interest 
in  the  said  power  for  the  purpose  of  operat- 
ing a  flourmlll  which  was  then  by  them  erect- 
ed. The  said  flourmlll,  together  with  the  said 
conveyed  Interest  in  the  water  power,  has  by 
mesne  conveyances  passed  to  the  defendants 
Kendal]  and  Mack.  The  Northern  Pacific 
Railroad  Company  deeded  the  land  to  Brlggs 
■in  1887,  and  he  continued  to  own  and  occupy 
all  of  the  land,  except  that  occupied  by  the 
canal  and  reservoir,  until  October,  1808. 
During  all  of  said  time  the  defendants  and 
their  predecessors  in  interest  continued  to 
maintain  the  canal  and  reservoir  and  to 
lniix>und  the  water  tliorolu  and  to  utilize 
the  power  for  the  operation  of  said  mill 
phiuts.  Tn  October.  18!tS.  RrlsKs  executed 
to  the  Sullivan  Savlnss  Institution  nn  In- 
strument in  the  form  of  a  deed  purportins 
to  convey  to  said  (ti'jnitco  the  title  to  said 
land.  The  plaintiff  derives  his  title  tliroufjh 
said  Sullivan  SavluRs  institution.  This  ac- 
tion was  brought  lu  January,  1000,  to  en- 


join the  defendants  as  aforesaid  from  fur- 
ther  maintaining  the  ditch  and  reservoir. 
The  cause  was  tried  before  the  court  without 
a  jury,  and  judgment  was  rendered  for  the 
defendants  to  the  effect  that  they  have  a 
perpetual  easement  against  the  plaintiff  and 
all  persons  claiming  or  to  claim  through  or 
under  him.    The  plaintiff  has  appealed. 

Finding  No.  2,  as  entered  by  the  court,  is 
as  follows:  "That  just  prior  to  the  con- 
struction of  said  works  the  said  defend- 
ant. Mills,  entered  Into  an  agreement  with 
one  Wilkin  Briggs,  who  was  then  the  oc- 
cupant of  the  land  hereinabove  described, 
which  land  is  claimed  by  the  plaintiff,  where- 
in and  whereby  the  said  Mills  undertook 
and  agreed  to  construct  said  canal,  dams, 
reservoir  and  sawmill,  and  the  said  Wilkin 
Brlggs,  In  consideration  of  said  undertaking 
and  agreement  of  said  3.  L.  Mills,  gave  and 
granted  to  said  3.  L.  Mills  verbally  a  per- 
petual  right  of  way  over  and  upon  said  land 
for  said  canal,  ditch,  and  reswvoir,  togeth- 
er with  the  right  to  construct  and  forever 
maintain  said  canal,  ditch,  reservoir,  and 
dams  upon  said  land  and  to  convey  said 
water  through  said  ditch  or  canal  into  said 
reservoir  and  to  impound  said  water  in  said 
reservoir  and  overflow  the  land  occupied 
by  said  reservoir  in  order  to  make  the  re- 
quired head  of  water  for  the  operation  of 
the  mills  that  were  to  be  run  by  said  power. 
That  at  that  time  the  said  Wilkin  Briggs 
had  no  title  to  the  land  now  claimed  by  the 
plaintiff,  but  the  same  was  then  a  part  of 
the  public  domain  of  the  United  States,  but 
it  was  then  supposed  that  the  same  would 
be  included  within  or  covered  by  the  land 
grant  to  the  Northern  Pacific  Railroad  Com- 
pany as  soon  as  the  route  of  said  company's 
railroad  should  be  definitely  located  through 
said  county,  and  the  said  Wilkin  Brlggs 
then  expected  to  eventually  purchase  said 
land  from  said  company.  And  at  the  time 
of  said  verbal  agreement  between  the  said 
Wilkin  Briggs  and  the  said  J.  L.  Mills  the 
said  Brlggs  verbally  agreed  to  execute  and 
deliver  to  the  said  J.  L.  Mills  a  deed  eviden- 
cing said  grant  of  said  right  of  way  and 
easement  uiwn  the  demand  of  said  J.  Ii. 
Mills  as  soon  as  the  said  Briggs  himself  re- 
ceived a  deed  to  said  land;  and  the  said 
Brlggs  then  and  there  waived  any  and  all 
other  or  further  compensation  on  account  of 
the  construction  and  maintenance  of  said 
works  and  for  the  overflowing  of  said  land." 
It  was  further  found  ,:hat  Mills  thereafter 
constructed  said  works  and  sawmill  and 
entered  into  the  enjoyment  of  the  easement 
and  of  the  rights  thus  verbally  granted  to 
him  openly,  notoriously,  and  adversely  as 
against  Brlggs  and  all  other  persons  under 
claim  of  right  and  with  the  full  knowledge  and 
ac(i\tips<-ence  of  Brlggs ;  that  ail  of  said  con- 
struction was  made  in  reliance  upon,  and  on 
the  faith  of,  the  easement  so  granted  and  of 
the  right  to  construct  and  iKjrpetually  main- 
tain said  works  and  conduct  water  through 
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said  canal  and  Impound  the  same  at  an  ex- 
pense of  910,000,  all  of  wbich  was  known  to 
Briggs,  who,  daring  all  the  time  of  his  oc- 
cnpancy,  acquiesced  in  the  claim  of  Mills  and 
never  disputed  or  denied  it;  that  the  gran- 
tees of  Mills,  who  lield  the  flouring  mill 
power.  In  lilie  manner  relied  upon  the  right 
to  perpetually  use  said  water  and  power  and 
perpetually  maintain  the  reservoir,  and  by 
reason  thereof  they  constructed  their  flour- 
mill  at  an  expense  of  $8,000,  all  of  which 
was  Icnowu  to  Briggs  during  the  time  of  his 
occupancy  and  claim  of  title  to  any  of  said 
land,  and  be  never  denied  or  disputed  said 
rights,  but  always  acquiesced  therein.  Er- 
rors are  assigned  upon  the  findings,  but  we 
think  they  are  sustained  by  the  evidence. 

The  findings  establish  that  the  agre^nent 
made  by  Briggs  with  Mills  was  not  a  mere 
revocable  license  or  permission  to  occupy, 
but  that  It  was  intended  to  operate  as  a 
grant  to  be  conflnued  by  deed  when  Briggs 
acquired  the  title  so  that  he  could  convey 
It  We  believe  it  is  unnecessary  to  discuss 
the  testimony  in  detail,  since  we  are  satis- 
fied that  it  establishes  the  intention  to  make 
an  absolute  grant  the  consideration  of  wbich 
was  the  construction  and  operation  of  the 
mill  at  that  place.  The  use  of  the  premises 
was  thus  initiated,  and  it  continued  unin- 
terruptedly for  more  than  25  years,  until 
this  suit  was  brought.  Such  use  must  now 
be  presumed  to  have  been  adverse,  unless 
it  Is  explained  to  have  been  otherwise. 
"Where  the  use  of  an  easement  has  con* 
tinned  for  the  prescriptive  period  unexplain- 
ed, It  will  be  presumed  to  have  been  adverse, 
unless  It  Is  of  such  a  character  or  the  cir- 
cumstances attending  It  are  such  as  to  show 
that  it  was  a  mere  privilege  enjoyed  by  leave 
of  the  landowner."  23  Am.  &  Eng.  Enc.  of 
Law,  1202.  Moreover,  the  use  was  not  de- 
prived of  Its  adverse  character  or  rendered 
merely  permissive  for  the  purposes  of  the 
statute  of  limitations,  by  a  showing  that  It 
was  preceded  by  an  oral  agreement  amount- 
ing In  terms  to  a  grant  but  void  under  the 
statute  of  limitations.  "It  Is  generally  agreed 
tbat  use  of  an  easement  under  claim  of 
right  by  virtue  of  a  parol  grant  may  be  ad- 
verse so  as  to  give  It  title  by  prescription, 
although  the  parol  grant  itself  Is  void  under 
tbe  statute  of  frauds."  23  Am.  &  Eng.  Enc. 
of  Law,  1198,  and  cases  cited.  The  follow- 
ing from  the  opinion  in  Ck>venton  v.  Seufert, 
23  Or.  MS,  32  Pac.  608,  may  also  be  set 
forth  as  pertinent  to  this  subject :  "An  ease- 
ment cannot  be  granted  by  parol;  yet.  It 
Mr.  Simpson  purchased  from  Mr.  Jackson 
tbe  right  to  use  tbe  ditch,  and  used  the 
same  for  10  years,  and  such  use  was  ac- 
quiesced In  by  Mr.  Jackson  and  bis  grantees, 
it  would  be  such  an  exercise  of  the  easement, 
under  a  claim  of  right,  as  to  give  a  pre- 
scriptive right  to  the  same.  It  is  no  objec- 
tion to  granting  an  easement  by  prescrip- 
tion that  the  same  was  originally  granted  or 
bargained  for  by  parol.    That  tbe  use  began 


by  permission  does  not  affect  the  prescrip- 
tive! right,  if  it  has  been  used  and  exardsed 
for  the  requisite  period  tmder  a  claim  of 
right  on  the  part  of  Mr.  Simpson  and  bis 
heirs  and  their  grantees.  If  the  use  of  a 
way  Is  imder  a  parol  consent  given  by  tbe 
owner  of  the  servient  tenement  to  use  it 
as  If  it  were  legally  conveyed,  it  Is  a  use 
as  of  right.  Gould,  Waters,  {  338;  Wash- 
burn, Easem.  (2d  Ed.)  127.  Tbe  plaintiffs 
bare  used  the  ditch  as  If  It  bad  been  legally 
conveyed  to  tbem,  that  Is,  they  have  exer- 
cised sucb  acts  of  ownership  over  it  as  a 
man  would  over  bis  own  property,  and  tbe 
court  must  presume,  In  the  absence  of  any 
evidence  to  the  contrary,  tbat  tbe  settle- 
ment was  a  parol  consent  or  transfer  by 
Mr.  Jackson  to  Mr.  Simpson  of  tbe  right  to 
use  the  ditch,  and  hence  it  was  a  use  as  of 
right"  The  facts  In  this  case  clearly  show 
a  continuous  adverse  use  by  respondents 
and  their  grantors  under  claim  of  right  for 
more  than  a  quarter  of  a  century.  This  es- 
tablishes their  title  by  prescription,  and  we 
find  it  nnnecessary  to  discuss  other  reasons 
suggested  in  support  of  their  title. 

Appellant  claims  a  reversal  In  any  event 
on  the 'ground  tbat  tbe  decree  is  too  broad 
Inasmuch  as  It  quiets  the  title  to  all  the  land 
covered  by  water  from  the  canal,  dams,  and 
reservoir,  as  tbe  same  existed  at  the  time 
of  the  decree.  It  Is  argued  tbat  there  was 
no  attempt  in  tbe  pleadings  or  evidence  to 
define  the  boundaries  or  to  ascertain  with 
any  degree  of  exactness  the  extent  of  the 
user  by  respondents.  We  are  unable  to  see 
any  merit  in  this  contention.  The  decree 
is  limited  to  the  "reservoir,  dams,  and  dikes, 
as  the  same  are  at  present  maintained  over 
and  upon  the  land  of  the  plaintiff."  There 
Is  no  suggestion  in  the  record  anywhere 
that  the  area  involved  is  not  the  same  that 
it  has  been  during  all  the  years;  and,  no 
suggestion  to  the  contrary  having  been  made 
in  the  court  below,  and  the  cause  evidently 
having  been  tried  throughout  upon  that  the- 
ory, we  find  no  error  In  tbe  particular  men- 
tioned. 

The  judgment  is  aflBrmed. 

CROW,  MOUNT,  and  PULLEBTON,  JJ., 
concur. 


FIREMAN'S   FUND   INS.   CO.   ▼.  NORTH- 
ERN PAC.  RY.  CO. 

(Supreme  Conrt  of  Washington.     July  2tt, 
1907.) 

1.  Raileoads  —  Fibes  — Action  —  Evidence 
— sufficienct. 

Evidence  in  an  action  against  a  railway 
company  for  loss  caused  by  a  fire  escaping  from 
the  right  of  way  held  to  sustain  a  verdict  for 
plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41.  Railroads,  §|  173(f-173e.] 

2.  Same— Instruction. 

In  an  action  against  a  railway  company 
for   loss   caused   by   a   lire   escaping   from   its 
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right  of  way,  an  instruction  that,  if  the  jury 
should  not  find  that  the  company  through  its 
officers  or  agents  caused  the  fire,  defendant 
should  recover,  was  not  objectionable  as  making 
the  company  liable,  though  it  exercised  reason- 
able care,  where  the  other  instructions,  clearly 
made  reasonable  care  a  test  of  the  company's 
liability. 

3.  Appeai,  —  Review  —  Estoppel  to  Assebt 
Ebbob. 

Where,  in  an  action  against  a  railway  com- 
pany for  a  loss  caused  by  a  fire  escaping  from 
its  highway,  the  matter  of  negligence  in  the  use 
of  defective  appliances  was  squarely  within  the 
issues  made  by  the  pleadings,  and  the  company 
introduced  evidence  upon  the  subject,  it  could 
not  complain  that  the  court  erred  in  instructing 
thereon,  though  the  subject  was  eliminated  by 
concession  at  the  trial. 

4.  Railboads— Fines— Company's  Dutt. 

A  railway  company  must  exercise  reason- 
able care  to  keep  its  right  of  way  at  points  ad- 
joining the  private  property  of  others  free  from 
combustible  materials  liable  to  become  ignited 
from  passing  trains. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §§  1673,  1675.] 

6.  Same— Defects  in  Engine. 

Where  grain  is  burned  by  a  fire  originating 
on  a  railway  right  of  way  through  sparks  es- 
caping from  a  passing  engine  and  spreading  to 
the  field,  it  is  immaterial  to  the  company's  lia- 
bility whether  the  engine  was  improperly  equip- 
ped. 
6.  Same— Management  of  Engine. 

As  to  the  liability  of  a  railway  company 
for  loss  caused  by  fire  originating  on  its  right 
of  way  through  sparks  from  a  passing  engine 
spreading  to  an  adjoining  field,  it  was  imma- 
terial whetlier  the  employf's  in  charge  of  the  en- 
gine were  careful  or  negligent  in  operating  it. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty;  W.  T.  Warren,  Judge. 

Action  by  ttie  Fireman's  Fund  Insurance 
Company  against  the  Northern  Pacific  Rail- 
way Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Edward  J.  Cannon,  for  appellant.  H.  N. 
Martin  and  O.  C.  Moore,  for  respondent. 


HADLEY,  C.  J.  This  action  was  brought 
to  recover  damages  on  account  of  the  de- 
struction by  fire  of  standing  wheat  in  an  open 
field.  One  Nichols  was  the  owner  of  the 
wheat,  and  the  field  adjoins  the  right  of 
way  ot  the  Northern  Pacific  Railway  Com- 
pany. The  complaint  alleges  that  the  fire 
was  due  to  the  negligence  of  the  railway  com- 
pany. The  suit  was  brought  by  the  Fire- 
man's Fund  Insurance  Company  against  the 
railway  company,  and  said  Nichols  was  also 
joined  as  a  party  plaintiff.  The  Insurance 
company  had,  prior  to  the  fire,  Issued  a  poli- 
cy of  Insurance  to  Nichols  to  protect  him 
against  loss  by  fire  In  the  wheat.  After  the 
fire  the  loss  was  adjusted,  and  the  Insurance 
company  paid  Nichols  $822..57  on  account  of 
the  loss.  The  insurance  company,  claiming 
that  it  Is  entitled  to  be  reimbursed  by  right 
of  subrogation,  then  brought  this  suit  against 
the  railway  company.  At  the  trial  any  claim 
in  favor  of  Nichols  was  dismissed.  The  com- 
plaint charged  negligence  of  the  defendant 
in  permitting  a  large  amount  of  dry,  combus- 


tible material  to  accumulate  on  its  right  of 
way  at  the  point  where  the  right  of  way  ad- 
joins the  premises  of  Nichols,  also  that  the 
locomotive  appliances  were  defective,  and 
that  sparks  were,  by  reason  thereof,  permit- 
ted to  escape,  causing  the  Are.  Negligence 
was  denied.  The  cause  was  tried  before  a 
jury,  and  a  verdict  was  returned  against  the 
railway  company  for  the  exact  sum  which 
the  plaintiff  company  paid  Nichols  on  account 
of  said  loss.  Judgment  was  entered  in  ac- 
cordance with  the  verdict,  and,  the  defend- 
ant's motion  for  new  trial  having  been  de- 
nied, it  has  appealed. 

Appellant  first  assigns  error  in  that  judg- 
ment was  entered  against  it  and  that  its  mo- 
tion for  a  new  trial  was  denied.  It  is  argued 
that  the  evidence  is  insuflScient  to  sustain  the 
verdict.  We  think  this  contention  is  not  well 
taken.  The  evidence  showed  that  much  dry 
grass,  from  four  to  five  inches  in  height,  was 
permitted  to  stand  upon  the  right  of  way  at 
the  place  where  witnesses  testified  the  fire 
started,  and  from  which  it  Immediately 
spread  into  the  adjoining  wheat  field  where 
the  damage  was  done.  The  fire  0(;curred  In 
August,  and  the  testimony  showed  that  the 
grass  was  very  dry.  It  was  also  shown  that 
the  fire  sprang  up  very  soon  after  one  of  ap- 
pellant's trains  had  passed  the  spot  at  which. 
It  is  claimed,  the  fire  began,  the  spot  being  ou 
the  right  of  way  near  the  track.  We  think 
there  was  sufficient  evidence  to  sustain  the 
verdict. 

Error  is  urged  upon  the  following,  which 
was  the  concluding  sentence  of  an  instruction 
given  by  the  court:  "If  you  do  not  find  the 
defendant  railway  company,  through  Us  of- 
ficers or  agents,  was  the  cause  of  that  fire, 
then  you  should  find  for  the  defendant."  It 
is  argued  that  the  above  in  effect  stated  to 
the  Jury  that,  if  the  railway  company  start- 
ed the  fire.  It  is  liable,  no  matter  what  the 
circumstances  were  or  what  degree  of  care  it 
exercised,  whereas  it  was  required  by  the  law 
to  exercise  only  reasonable  care.  We  think 
no  such  inference  could  have  been  drawn 
when  the  Instructions  given  the  jury  were 
considered  together,  as  we  have  frequently 
held  they  must  be.  They  were  clearly  In- 
structed that  the  railway  company  was  re- 
quired to  exercise  reasonable  care.  That 
they  understood  such  to  l>e  the  standard  and 
test  of  appellant's  liability  we  think  there 
can  be  no  doubt.  The  same  comment  is  ap- 
plicable to  assignment  of  error  No.  4,  which 
relates  to  another  instruction.  It  is  also  ar- 
gued that  some  of  the  instructions  are  incon- 
sistent, but  we  are  satisfied  that,  when  they 
were  read  and  considered  as  a  whole,  no  con- 
fusion could  have  arisen  in  the  minds  of  the 
jurors. 

It  is  next  contended  that  the  court  by  its 
Instructions  submitted  questions  to  the  Jury 
which  were  not  within  the  issues.  It  is  in- 
sisted that  all  questions  of  negligence  touch- 
ing any  defective  condition  of  the  engine  and 
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Its  appliances  were  eliminated  from  tlie  case, 
and  that  tiie  only  matter  of  negligence  left 
for  the  consideration  of  the  Jury  was  that  re- 
lating to  the  accumulation  of  dry  and  combus- 
tible material  upon  the  right  of  way.  The 
matter  of  negligence  in  the  use  of  defective 
appliances  was  squarely  within  the  Issues 
made  by  the  pleadings,  but  appellant  urges 
that,  by  concession  at  the  trial,  this  subject 
was  eliminated.  The  record,  however,  dis- 
closes that  appellant  was  permitted  to  in- 
troduce much  evidence  upon  this  subject  over 
respondent's  objection ;  and,  in  view  of  such 
circumstances,  evidence  upon  the  subject  hav- 
ing been  brought  before  the  Jury  by  appel- 
lant itself,  we  think  It  should  not  now  be 
heard  to  urge  reversible  error  because  the 
court  instructed  upon  the  subject. 

The  following  instruction,  which  was  given 
by  the  court,  is  criticised  by  appellant :  "Tou 
are  Instructed  that  It  Is  the  duty  of  the  rail- 
way company  to  exercise  reasonable  care  to 
keep  its  right  of  way  at  all  points  adjoining 
the  private  property  of  others  free  from  com- 
bustible materials  which  are  liable  to  be- 
come ignited  from  passing  trains.  And, 
should  you  believe  from  the  evidence  that 
the  grain  in  question  was  burned  because  of 
a  Are  which  originated  on  the  right  of  way 
of  the  company  through  sparks  escaping  from 
a  passing  engine,  which  thereafter  spread  to 
the  grain  field  in  question,  then  it  is  imma- 
terial whether  the  engine  of  the  railway  com- 
pany was  Improperly  equipped  or  not.  And 
it  is  likewise  immaterial,  should  you  find 
that  the  fire  which  caused  the  injury  escaped 
from  the  right  of  way  of  the  railway  com- 
pany under  the  circumstances  Just  stated, 
whether  the  employes  in  charge  of  the  en- 
gine were  skillful  or  careful,  or  negligent 
and  careless,  in  the  operation  of  said  rail- 
way engine,  and  your  verdict  should  be  for 
the  plaintifT  in  either  case,  should  you  find 
that  the  fire  escaped  from  the  right  of  way 
of  the  railway  company,  after  having  been 
set  through  sparks  escaping  from  a  passing 
engine."  We  find  no  error  in  the  quoted  In- 
struction. It  is  a  clear  and  unobjectionable 
statement  of  the  law  applicable  to  the  pres- 
ence of  combustible  material  upon  the  right 
of  way  negligently  permitted  to  accumulate. 
It  Is  In  effect  the  same  statement  of  the  law 
as  that  contained  in  the  following  more  elab- 
orate statement  of  an  euiiueut  author :  "A 
railroad  company  is  bound  to  keep  its  track 
and  contiguous  land  clear  of  materials  like- 
ly to  be  Ignited  from  sparks  issuing  from 
its  locomotives.  A  neglect  of  these  precau- 
tions will  render  it  liable,  even  though  its 
appilaiices  were  proper,  and  though  it  were 
guilty  of  no  negligence  in  allowing  the  fire 
to  escape.  This  is  a  duty  which  is  implied 
in  the  grant  of  power  to  use  locomotive  en- 
gines. A  franchise  of  this  nature  must  be 
strictly  construed;  and  it  would  be  unrea- 
sonable to  presume  that,  in  granting  the  priv- 
ilege to  use  this  dangerous  agent,  the  Leg- 


islature intended  to  give  them  the  privilege 
of  running  their  engines  on  premises  sur- 
rounded and  covered  with  combustible  ma- 
terial. The  removal  of  such  combustible  sub- 
stances Is  quite  as  much  a  means  of  preventing 
the  communication  of  flre  from  their  loco- 
motives as  Is  the  use  of  inventions  for  pre- 
venting the  escape  of  fire  from  tlie  locomo- 
tives themselves.  Decisions  are  numerous 
which  a£Brm  the  liability  of  railroad  compa- 
nies for  negligence  in  falling  to  perform  this 
duty,  where  adjacent  property  Is  burned  by 
reason  of  the  neglect  of  it,  notwithstanding 
It  may  have  used  due  care  in  providing  prop- 
er ai)plianccs  to  arrest  the  scattering  of  fire 
by  its  engines,  and  due  care  In  the  running 
of  its  engines  so  as  to  avoid  setting  fire  to 
adjacent  property.  A  round  statement  of 
this  doctrine  is  that,  where  a  railroad  com- 
pany sets  flre  to  the  dry  grass  and  other 
combustible  material,  which  it  has  negli- 
gently suffered  to  accumulate  on  its  right  of 
way,  and,  without  fault  of  the  adjacent  own- 
er, permits  such  fire  to  escape  to  his  lands 
and  burn  and  destroy  his  property,  it  will 
be  liable  to  him  for  the  damages,  whether  the 
escape  of  such  fire  was  due  to  Its  negligence 
or  not"  2  Thompson  on  Negligence,  $  2270. 
Many  authorities  are  cited  by  the  author  in 
support  of  the  above,  and  again,  in  section 
2280  of  the  same  volume,  reference  Is  made 
to  the  subject  as  follows:  "It  has  been  well 
reasoned  that,  where  the  railroad  company 
negligently  permitted  combustible  material 
to  accumulate  on  its  right  of  way,  from  which 
a  fire,  communicated  by  one  of  its  locomo- 
tives, spread  to  the  property  of  an  adjoining 
landowner,  the  question  whether  the  fire  was 
started  through  negligence  in  supplying  the 
locomotive  with  proper  appliances  to  prevent 
the  spread  of  flre,  or  In  keeping  it  in  proper 
repair,  or  in  operating  it  on  the  particular  oc- 
casion, became  immaterial.  In  such  a  case 
it  has  been  held  no  error  to  exclude  evidence 
as  to  what  kind  of  a  smokestack,  fire  box,  and 
ash  pan  were  In  use  on  the  defendant's  loco- 
motives." 

We  find  no  prejudicial  error  In  the  record, 
and  tlie  Judgment  is  affirmed. 

ROOT.    MOUNT,    CROW,   and   FULLEU- 
TON,  JJ.,  concur. 


SYLVESTER  et  al.  ▼.  STATE. 

(Supreme  Court  of  Washington.     July  15, 
lOOT.) 

1.  Evidence— I)oci;mentabt  Evidence— Rec- 
OBns  OF  Land  Office- Proper  Custodt. 
In  an  notion  to  recover  land  donatwl  by 
S..  who  had  sottled  thproon  undor  the  Orpgoii 
donation  act.  to  the  territory  of  Washington, 
the  fact  that  the  notification  to  the  Surveyor 
General  by  S.  of  his  intent  to  claim  the  land 
was  not  found  in  the  OreRon  land  offices,  the 
land  being  a  imrt  of  OreRon  Territory  at  the 
time  the  notification  was  given,  but  in  the  Gen- 
eral Land  Office  at  the  city  of  Wa-shington.  did 
not  detract  from  its  character  as  evidence,  and, 
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where  a  certified  cop^  of  this  notification  which 
Imre  on  its  face  evidences  of  its  genuineness 
showed  when  it  was  given  and  that  the  land  had 
been  surveyed  prior  to  tliat  time  was  introduc- 
ed in  evidence,  it  was  proper  to  find  that  the 
notification  was  given  on  the  date  stated  in  the 
certified  copy  thereof. 

2.  Tebbitories  —  CoNaTBUcnoN  and  Opera- 
tion OF  Organic  Act— Public  Buildings 
AND  Other  Pbopekty. 

Act  March  2,  1853,  c.  90,  10  Stat.  172, 
creating  the  territory  of  Washington,  described 
its  lx>undaries,  provided  for  a  complete  scheme 
of  internal  government  and  a  legislative  assem- 
bly with  power  to  locate  and  establish  the  seat 
of  government  of  the  territory,  and  appropriat- 
ed 15,000  to  be  applied  by  the  Governor  to  the 
erection  of  suitable  buildings  at  the  seat  of 
government.  Held,  that  the  territory  had  the 
power  under  the  act  to  acquire  and  hold  land  re- 
quired for  the  erection  of  government  buildings 
at  the  seat  of  government,  though  Congress  at  a 
subsequent  session  made  another  appropriation 
for  the  erection  of  a  temporary  capitol  and  for 
a  penitentiary,  incloaive  of  the  sites  of  the  build- 
ings. 

3.  Deeds— Operative  Words  ot  Convetance 
— Estates  and  Interests  Created, 

A  deed  granting  land  to  the  territory  of 
Washington  did  not  require  the  words  of  suc- 
cession in  order  to  pass  a  fee,  since  the  deed 
while  in  form  to  the  territory  was  in  fact  to 
the  government,  which  has  had  an  uninterrupted 
existence,  though  its  form  changed  in  the  change 
from  a  territory  to  a  state. 

[BM.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  iS  2032-2(»l.] 

4.  Public  Lands  —  Tbansj-er  by  Holdeb  — 

Validity  of  Contract— Statutes. 

Act  July  17,  1854,  c.  84,  §  2,  10  Stat.  303, 
repealed  the  proviso  of  Oregon  Donation  Act 
Sept  27,  18.->0,  c.  76,  |  4,  9  Stat.  497.  providing 
that  all  contracts  for  the  sale  of  lands  claimed 
under  that  law  before  the  issue  of  patents  there- 
for are  void,  and  provided  that  no  sale  of  such 
land  is  valid,  unless  the  vendor  has  resided  four 
years  upon  the  land.  Held,  that  a  deed  to  land 
claimed  under  the  former  statute  executed  after 
the  grantor  had  completed  a  four  years'  resi- 
dence thereon  was  valid. 

5.  Deeds— I'ABOL  Evidence  —  Admissibility 
—Conditions. 

Under  the  rule  that  a  parol  contemporane- 
ous agreement  cannot  be  shown  to  vary  the 
terms  of  a  written  instrument,  parol  evidence 
was  inadmissible  to  show  that  a  deed  of  land 
to  a  territory^  was  executed  upon  the  condition 
that  the  territory  would  erect  and  maintain  a 
capitol  building  on  the  land  conveyed. 

6.  Estoppel  —  By  Deed  —  Grounds  —  Cove- 
nants. 

Where  the  state  holding  land  under  a  valid 
deed  from  S.  secured  a  deed  to  the  same  land 
from  the  heirs  of  S.,  which  provided  that,  unless 
the  land  remain  the  site  for  the  capitol  of  the 
state,  the  deed  l)ecame  void,  it  was  not  estopped 
from  asserting  that  it  holds  the  land  under  a 
different  tenure  tlian  that  expressed  in  the  sec- 
ond deed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Estoppel,  g  69.] 

7.  Deeds  —  Contents  of  Instrument  —  De- 
scription OF  PROrERTY — CERTAINTY. 

The  description  in  a  deed,  which,  though 
imperfect,  was  sufficient  to  accurately  locate 
the  land  conveyed,  was  sufficient. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  f  65.] 

8.  Appeai^-Review  —  Scope  and  Extent- 
Theory  AND  Grounds— Theory  op  Case. 

Where  a  case  was  tried  as  if  upon  suf- 
ficient pleadings,  it  must  l>e  considered  upon  the 
same  theory  on  appeal,  since  otherwise  the  par- 


ties wonld  be  denied  the  benefit  of  the  statutea 

relating  to  amendments. 

[Ekl.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  2,  Appeal  and  Error,  {$  1(K56,  1057.] 

Root  3-»  dissenting. 

Appeal  from  Superior  Court,  Thurston 
County ;  R.  B.  All>ert8on,  Judge. 

Action  by  Mrs.  Clara  E.  Sylvester  and  anr 
other  against  the  state  of  Washington  (sub- 
stituted as  defendant  for  A.  B.  Allison  and 
wife,  defendants)  to  recover  a  tract  of  land. 
From  a  Judgment  for  defendant,  plaintiffs 
appeal.    Afiirmed. 

Geo.  Marvin  Savage  and  May  !>.  Sylvester, 
for  appellants.  John  D.  Atkinson,  Atty. 
Gen.,  and  A.  J.  Falknor,  Asat.  Atty.  Gen., 
for  the  State. 

FULLERTOX,  J.  The  appellante  brought 
this  action  against  the  state  of  Washington 
to  recover  a  tract  of  land,  containing  some 
10  acres,  held  by  the  state  as  a  part  of  its 
capitol  grounds.  The  appellant  Clara  £2. 
Sylvester  Is  the  wife,  and  the  appellant  May 
If.  Sylvester  Is  the  daughter,  of  Edmund  Syl- 
vester, deceased,  and  together  they  constitute 
his  sole  heirs  at  law.  The  land  In  question 
is  a  part  of  a  larger  tract  patented  by  the 
government  of  the  United  States  to  Edmund 
Sylvester.  The  appellants  claim  the  laud  as 
his  heirs  at  law,  contending  that  the  muni- 
ments of  title  through  which  the  state  holds 
the  property  are  either  void  and  of  no  effect, 
or  are  subject  to  conditions  which  have  been 
forfeited  by  the  state. 

Edmund  Sylvester  acquired  title  to  the 
land  under  the  act  of  Congress  of  September 
27,  1850,  commonly  known  as  the  "'Oregon 
Donation  Act,"  9  Stat  496,  c.  76.  The  record 
shows  that  he  made  settlement  upon  it  In 
18i50,  filed  his  notification  of  such  settlement 
with  the  Surveyor  General  of  Oregon  in  Feb- 
ruary, 1K.~>4,  made  final  proof  of  his  settle- 
ment and  continuous  residence  in  July,  18.')8, 
and  received  patent  for  the  land  In  May, 
1800.  On  March  2,  1853,  Congress  passed 
an  act  creating  the  territory  of  Washing- 
ton. The  act  specifically  described  the  bound- 
aries of  the  new  territory,  and  provided  for 
it  a  complete  scheme  of  internal  government 
As  a  part  of  the  governing  body  it  created 
a  legislative  assembly,  and  gave  It  power 
at  Its  first  session,  or  as  soon  thereafter 
as  it  should  deem  expedient,  "to  locate  and 
establish  the  seat  of  government  for  said 
territory,  at  such  place  as  [It  miRht]  deem 
eligible;  which  place,  however,  shall  thereaft- 
er be  subject  to  be  changed  by  said  legisla- 
tive assembly";  and  the  sum  of  $5,000  was 
appropriated  out  of  the  general  treasury 
"and  granted  to  said  territory  of  Washing- 
ton to  be  there  applied  by  the  Governor  to 
the  erection  of  suitable  buildings  at  the  seat 
of  government."  10  Stat  172,  c.  90  et  seq. 
The  legislative  assembly  exercised  the  power 
thus  grantPd  at  Its  second  session.  On  Janu- 
ary 9.  1S.~)5.  It  passed  the  following  act 
(Laws  1854-55,  p.  5): 
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"Section  1.  Be  It  enacted  by  the  leglalatiTe 
assembly  of  tbe  territory  of  Washington, 
tbat  tbe  seat  ot  goTenunernt  of  this  territory 
be,  and  hereby  is  established  and  located 
<ni  a  certain  piece  or  parcel  of  land  on  the 
land  claim  of  EMmund  Sylvester,  In  tbe  coun- 
ty of  Thurston,  In  section  twenty-three,  town- 
ship eighteen  north,  range  two  west,  contain- 
ing ten  acres,  and  more  particularly  describ- 
ed as  follows:  Ck>mmencing  at  a  point  south 
twenty-four  degrees,  twenty-three  minutes 
west,  nineteen,  and  two  one-hundredths 
chains  from  tbe  northwest  comer  of  Main 
and  Union  Streets,  In  the  town  of  Olympia ; 
thence  south  seven  and  fifty  one-hundredtbs 
chains;  thence  west  eight  and  fifty-eight 
hundredths  chains ;  thence  north,  forty-seven 
degrees  west,  one  and  seventy-three  hun- 
dredths chains;  thence  north,  forty-eight  de- 
grees thirty  minutes  west,  one  and  sixty 
hundredths  chains;  thence  north,  sixty-five 
degrees  west,  one  and  ninety-three  hun- 
dredths chains ;  thence  north,  thirty-three  de- 
grees thirty  minutes  west,  two  and  eighty 
hundredths  chains;  thence  north,  thirty-eight 
degrees  west,  one  and  seventeen  hundredths 
chains;  thence  north,  forty-five  degrees  west, 
one  and  eighty-seven  hundredths  chains; 
thence  east  sixteen  and  four  hundredths 
chains,  to  place  of  beginning. 

"Sec.  2.  This  act  to  talie  effect  and  be  In 
force  fifteen  days  after  its  passage:  Pro- 
Tided,  tbat  within  that  time  the  present 
owners  or  claimants  give  a  deed  of  release 
for  tbe  above  described  ten  acres  of  land  to 
the  territory  of  Washington  without  expense 
to  said  territory,  which  shall  be  deemed 
satisfactory  by  a  Joint  committee  to  be  ap- 
pointed by  both  branches  of  tbe  legislative 
assembly  to  examine  and  receive  tbe  same. 

"Passed  January  9,  1855." 

On  January  18,  1856,  nine  days  later,  Ed- 
mund Sylvester  and  his  wife,  Clara  E.,  con- 
veyed to  tbe  territory  of  Washington  the 
lands  In  the  act  described;  and  on  January 
20,  1853,  the  territory  by  a  special  act  ac- 
cepted the  deed,  authorized  It  to  be  deposited 
In  the  office  of  the  Secretary  of  the  territory, 
and  directed  that  the  Governor  take  posses- 
sion of  the  tract  described,  and  "hold  posses- 
sion thereof,  for  the  use  and  behalf  of  the 
territory  of  Washington,  In  accordance  with 
the  first  section  of  the  act  and  to  which  this 
Is  a  supplement"  Possession  of  the  tract 
was  thereupon  taken,  which  possession  has 
been  maintained  by  the  territory  and  Its 
successor,  the  state  of  Washington,  from 
thence  until  the  present  time.  The  deed  from 
Edmund  Sylvester  and  wife  to  tbe  territory 
was  In  form  a  deed  of  bargain  and  sale, 
the  granting  words  being,  "do  grant,  bargain, 
sell,  convey  and  confirm  unto  the  said"  ter- 
ritory, etc.  The  habendum  clause  was  as 
follows:  "To  have  and  to  hold  the  same  to 
the  said  party  of  tbe  second  part  forever, 
free  from  any  claim  of  the  said  party  of 
first  part,  their  heirs  or  assigns,  or  any  or 
all  persons  claiming  by,  through,  from,  or 
MP,-a 


under  tbem  or  any  of  them."  It  was  execut- 
ed, as  will  be  observed  from  the  dates  given, 
more  than  four  years  after  Sylvester  had 
made  settlement  upon  the  land,  and  more 
than  a  year  after  he  had  given  notice  to  the 
Surveyor  General  of  Oregon  of  his  intent  to 
claim  the  same  under  the  Oregon  donation 
act,  but  was  executed  prior  to  the  time  be 
had  made  final  proof  of  bis  settlement  and 
cultivation,  and  prior  to  the  time  patent  was 
issued  to  him  therefor  by  the  United  States. 
After  the  admission  of  the  territory  of  Wash- 
ington into  the  Union  as  a  state,  tbe  I^egls- 
lature  passed  an  act  for  the  location  of  n 
capitol  building  on  the  land  in  question.  At 
that  time  the  then  Attorney  General  examin- 
ed into  the  title  ot  the  state  to  the  land, 
and  advised  that  a  deed  be  procured  from 
the  heirs  of  Edmund  Sylvester  in  order  to 
perfect  the  staters  legal  title.  Pursuant  to 
this  opinion,  after  request  made  of  them, 
tbe  present  appellants  executed  to  the  state 
a  quitclaim  deed  to  tbe  land,  reciting,  bow- 
ever,  tbat  the  deed  was  made  and  accepted 
on  the  express  condition  tbat  the  tract  should 
be  and  remain  the  site  for  the  capitol  of  the 
state  of  Washington,  and  that  in  the  event 
of  a  breach  of  the  foregoing  condition,  or 
in  the  event  of  tbe  location  of  the  capitol 
elsewhere  than  upon  such  tract,  the  deed 
should  become  null  and  void.  Tbe  state, 
however,  did  not  erect  a  capitol  building  up- 
on this  site.  After  spending  some  sixty-odd 
thousands  of  dollars  in  the  erection  of  a 
foundation  for  such  a  building.  It  abandoned 
tbe  project,  and  erected  a  capitol  building 
In  another  part  of  the  city  of  Olympia,  where- 
in all  the  state  officers  are  now  situate.  But 
the  state  still  maintains  {Mssesslon  of  the 
10-acre  tract,  making  biennial  appropriations 
through  tbe  Legislature  for  its  care  and 
preservation. 

The  foregoing  facts  are  In  the  main  un- 
disputed. Tbe  appellants,  however,  make 
some  question  as  to  the  time  tbe  notification 
to  the  Surveyor  General  by  Edmund  Sylves- 
ter of  bis  Intent  to  claim  tbe  land  was  filed. 
They  show  that  a  survey  of  the  land  claim 
was  made  as  late  as  April  22,  1857,  and  ar- 
gue that,  Inasmuch  as  tbe  notification  could 
not  have  been  given  until  after  the  survey, 
it  must  have  been  given  at  a  date  later  than 
the  date  found  by  the  court  This  contention 
Is  further  supported  by  certificates  from  the 
Surveyor  General  of  Oregon  and  the  register 
of  the  land  office  at  Oregon  City,  Or.,  to 
the  effect  that  neither  office  contains  any  rec- 
ord of  the  filing  of  such  a  notification.  But 
the  state  produced  a  certified  copy  of  the 
notification  from  the  General  Land  Office  at 
Washington.  This  paper  bears  on  its  face 
evidence  of  its  genuineness,  and  shows  con- 
clusively that  it  was  given  at  the  date  first 
above  stated.  It  shows,  moreover,  that  the 
claim  had  actually  been  surveyed  prior  to 
tbat  time,  as  it  contains  a  description  of  It 
by  metes  and  bounds  corresponding  in  de- 
tail to  the  description  given  of  the  claim  in 
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the  patent.  The  fact  that  this  paper  was  not 
found  In  the  offices  where  It  would  be  ex- 
pected to  be  found  does  not  detract  from  its 
character  as  evidence.  The  explanation  Is 
perhaps  to  be  found  In  the  fact  that  the 
territory  of  Washington  was  cut  off  from  the 
Oregon  Territory  between  the  time  of  the 
giving  of  the  notification  and  the  Issuance  of 
the  patent,  and  the  confusion  arose  In  mak- 
ing the  necessary  transcription  from  the  rec- 
ords incident  to  the  creation  of  a  new  ter- 
ritory out  of  an  old  one.  But  be  this  as  It  may, 
there  was  no  law  re<iuirlng  that  this  record 
be  kept  In  the  Oregon  land  ofHces,  and  the 
General  Land  OfBce  at  Washington,  for  its 
better  preservation,  might  well  take  jjosses- 
slon  of  It  and  maintain  It  as  a  part  of  Its 
own  flies.  We  conclude  therefore  that  the 
facts  are  correctly  found.  The  question  re- 
maining Is,  did  the  court  err  In  Its  conclusion 
of  law  to  the  effect  that  the  state  had  title 
in  fee  to  the  land  in  suit?  In  discussing  this 
question,  we  will  notice  the  several  conten- 
tions of  the  appellants  in  the  order  in  which 
they  present  them. 

The  first  is  that  the  original  deed  from 
Edmund  Sylvester  and  wife  to  the  territory 
of  Washington  was  void  for  want  of  a  gran- 
tee empowered  to  take  title.  The  argument 
is  that  the  territory,  not  being  sovereign,  had 
no  Inherent  power  to  take  title  to  land,  and 
that  such  a  power  was  not  conferred  upon  It 
by  Congress  In  the  act  creating  the  territory. 
But  without  Inquiring  Into  the  sovereign  ca- 
pacity of  the  territory  to  take  and  hold  real 
property,  and  conceding  that  no  express  au- 
thority was  conferred  on  the  territory  by  the 
organic  act,  we  still  think  that  It  had  power 
to  acquire  and  hold  land  for  the  purposes  of 
a  capitol  site.  From  the  quotations  hereto- 
fore made  from  the  organic  act,  it  will  be 
observed  that  the  Congress  especially  em- 
powered the  legislative  assembly  of  the  ter- 
ritory to  locate  and  establish  the  seat  of 
government  for  the  territory,  and  made  an 
appropriation  for  the  erection  of  suitable 
buildings  on  the  site  so  selected.  The  power 
to  locate  and  establish  the  seat  of  govern- 
ment and  erect  suitable  buildings  thereon 
must  have  necessarily  Included  the  power  to 
acquire  and  hold  such  a  quantity  of  land  as 
was  required  for  that  purpose.  To  hold 
otherwise  would  be  to  deny  the  territory 
power  to  carry  out  the  powers  expressly  con- 
ferred, as  It  is  manifest  that  it  could  not  es- 
tablish a  scat  of  government  and  erect  suita- 
ble buildings  for  Its  puri)ose8  without  ac- 
quiring a  site  upon  which  to  establish  the 
seat  of  government  or  erect  the  buildings. 
The  appellants  suggest  that  the  legislative 
assembly  might  have  acquired  by  lease  suffi- 
cient land  for  Its  purposes.  But  this,  In- 
stead of  being  an  argument  against  tlie  exist- 
ence of  the  power  to  acquire  title  to  the  land, 
is  a  concession  In  its  favor,  as  it  would  re- 
quire no  greater  act  of  sovereignty  for  the 
territory  to  acquire  property  for  cnpitol  pur- 
poses t>y  a  deed  in  fee  than  it  would  to  ac- 


quire the  same  property  by  n  lease  for  a 
definite  or  indefinite  time.  The  fact  that 
the  Congress  at  a  subsequent  session  made 
another  appropriation  for  the  erection  of  a 
'•temporary  capitol,  and  for  a  penitentiary. 
Inclusive  of  the  sites  of  the  buildings,"  does 
not  require  the  holding  that  no  authority  to 
acquire  title  to  land  was  included  in  the  pre- 
vious grant  of  power.  The  latter  act  l8  In 
no  way  c-onnocted  with  the  earlier  one,  and 
certainly  does  not  preclude  us  from  applying 
to  the  earlier  one  the  ordinary  rules  of  con- 
struction. 

The  second  contention  is  that  the  deed, 
since  it  did  not  run  to  the  successors  or  heirs 
of  the  territory,  conveyed  to  it  an  estate  ter- 
minable at  the  end  of  its  existence,  and  that 
In  consequence  the  property  reverted  to  the 
heirs  at  law  of  Edmnnd  Sylvester  when  the 
territory  was  merged  Into  the  state.  But  the 
common-law  rule  that  the  word  "heirs,"  or 
Its  equivalent,  was  necessary  in  a  deed  in 
order  to  convey  a  fee,  had  no  application 
when  the  grant  was  to  the  crown.  While 
the  individual  representing  the  sovereignty 
might  change,  the  sovereign  Itself  was  im- 
mortal by  perpetual  succession;  and.  on  prin- 
ciple, a  life  estate  to  an  ideal  being  having 
a  perpetual  and  uninterrupted  existence  must 
be  coextensive  with  a  fee  or  perpetuity,  and 
hence  words  of  succession  cannot  extend  It. 
For  similar  reasons  the  same  result  followed 
deeds  at  common  law  to  corporations  ag- 
gregate. Jones  on  Real  Property,  §  r>i\H:  Wil- 
cox v.  Wheeler,  47  N.  H.  488;  Ashevlllc  Divi- 
sion Xo.  15  v.  Aston,  02  N.  C.  578.  So  on 
similar  principles  a  deed  to  the  territory  did 
not  require  the  words  of  succession  In  order 
to  pass  a  fee.  The  deed  while  in  form  to 
the  territory  was  in  fact  to  the  government: 
and,  while  the  form  of  government  changed 
In  the  change  from  a  territory  to  statehood, 
there  was  no  lapse  In  the  government  Itself. 
The  government  has  had  an  uninterrupted 
existence. 

The  third  contention  Is  that  the  deed  Is 
void  because  prohibited  by  the  donation  act 
itself.  As  originally  enacted,  the  proviso  to 
the  fourth  .section  of  the  act  did  provide  that 
all  contracts  by  any  person  for  the  sale  of 
the  land  which  such  i)erson  might  be  en- 
titled to  under  the  act  before  he  received 
patent  should  be  void  (0  Stat.  497,  c.  76,  §  4); 
but  by  the  amendatory  act  of  July  17,  1854 
(10  Stat.  30.'.  c.  84,  §  2),  it  was  further  en- 
acted "that  the  proviso  to  the  fourth  section 
of  the  act  of  twenty-seventh  September, 
eighteen  hundred  and  fifty,  above  mentioned, 
by  which  all  contracts  for  the  sale  of  lands 
claimed  under  that  law,  before  the  issue  of 
patents  therefor,  are  declared  void,  shall  be, 
and  the  same  is  hereby,  repealed:  Provided, 
that  no  sale  shall  be  deemed  valid,  miless  the 
vendor  shall  have  resided  four  years  ui^u 
the  land."  This  act  has  been  held  by  this 
court,  as  well  as  by  the  Supreme  Court  of 
the  t'nited  States,  to  permit  a  donation  land 
claimant  after  foiu:  years'  residence  and  culU- 
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vation  to  sell  and  convey  his  claim,  whether 
he  bad  received  patent  therefor  or  not.  Roe- 
der  V.  Fonts,  5  Wash.  13r>.  31  Tac.  432;  Bra- 
zee  V.  Schofleld,  2  Wash.  T.  209.  3  I'ac.  2(5.5; 
Brazce  v.  Schofleld,  124  U.  S.  405,  8  Sup.  Ct. 
VM,  31  L.  Ed.  484;  Barney  v.  Dolph,  07  U. 
S.  »S2,  24  L.  Ed.  10C3. 

The  deed  In  question  here  was  executed 
after  Edmund  Sylvester  had  completed  a 
four  years'  residence  lipon  tlie  claim.  As 
shown  by  his  own  affidavits  and  the  affidavits 
of  his  witness  on  which  patent  was  Issued,  he 
commenced  his  residence  on  the  land  some 
time  in  1850,  and  resided  upon  It  continuous- 
ly until  he  made  the  deed  to  the  territory 
on  January  18,  IS'iTt,  a  period  of  over  four 
years.  His  deed,  therefore,  was  not  void  for 
want  of  title  in  himself,  nor  did  it  violate 
any  rule  of  public  policy.  The  appellant 
cites  Vance  v.  Burbauk,  101  V.  S.  514,  25  L. 
Ed.  929,  as  overruling  the  earlier  case  of 
Barney  v.  Etolph,  supra,  but  a  more  careful 
examination  of  the  case  will  show  that  this 
is  not  so.  The  earlier  Oix'gon  cases,  and 
some  cases  in  the  inferior  federal  courts, 
had  laid  down  the  rule  that  the  donation  act 
was  a  grant  in  praisenti,  the  donor  talcing 
a  present  title  subject  to  be  defeated  by  con- 
ditions subsequent,  and  Barney  v.  I>olpU  was 
thought  to  affirm  that  principle.  The  ciise 
cited  merely  holds  that  this  was  not  a  correct 
construction  of  the  act,  and  that  It  was  not 
intended  In  Barney  v.  Dolph  to  so  hold.  It 
held  that  the  grant  did  not  take  effect  until 
the  settler  had  resided  upon  and  cultivated 
the  tract  for  four  consecutive  years,  and 
otherwise  conformed  to  the  provisions  of  the 
act,  but  did  not  depart  from  the  rule  that 
the  settler  had  power  to  convey  the  fee  after 
having  resided  upon  the  land  and  cultivated 
the  same  for  four  consecutive  years. 

The  fourth  contention  is  that  the  trial 
court  erred  In  excluding  jmrol  evidence  tend- 
ing to  show  that  the  first  deed  was  executed 
upon  the  condition  that  the  territory  would 
erect  and  maintain  a  capitol  building  upon 
the  land  conveyed.  But  manifestly  there  was 
no  error  in  this.  No  rule  of  law  is  more 
uniformly  applied  than  is  the  rule  that  a 
parol  contemporaneous  agreement  cannot  be 
shown  to  vary  the  terms  of  a  written  instru- 
ment This  rule  Is  applicable  here,  as  a 
deed  la  such  an  agreement  as  falls  within 
the  rule.    Devlin  on  Deeds  (2d  I->1.)  i  8,~>0a. 

The  fifth  contention  is  that  the  second  deed, 
the  deed  made  by  the  present  appellants  to 
the  state,  governs  and  determines  the  status 
of  the  parties  and  the  tenure  by  whicli  the 
state  holds  the  land  in  question.  Much  of 
the  argument  under  this  branch  of  the  case  is 
based  on  the  assumption  that  the  first  deed 
was  invalid  and  insufficient  to  convey  the 
title  of  the  property  to  tlie  state;  but.  slm-e 
we  hold  the  deed  to  be  valid  and  sufficient 
for  that  purpose,  we  need  not  follow  the  ap- 
pellants into  this  branch  of  their  argument. 
They  argue  further,  however,  tliat  the  state, 
having  sought  for  and  obtained  the  second 


deed.  Is  now  estopped  from  asserting  that  It 
holds  the  land  under  a  different  tenure  than 
that  expressed  in  such  deed.  But  we  cannot 
think  the  conclusion  necessarily  follows  from 
the  conduct  of  the  state.  Doubtless  the  ap- 
I)ellant8  could  have  made  It  a  condition  on 
giving  tlie  second  deed,  if  the  state  would 
have  consented,  that  the  laud  should  revert 
to  them  in  case  the  state  should  cease  to  use 
it  as  a  capitol  site,  but  they  did  not  do  this. 
The  remedy  reserved  for  a  breach  of  the  con- 
dition was  that  the  deed  itself  should  be  void 
— that  is  to  say,  the  state,  by  failing  to  per- 
form the  conditions,  could  claim  nothing  by 
virtue  of  the  deed;  but  it  was  not  provided 
that  it  must  surrender  all  the  rights  it  had 
acquired  by  virtue  of  the  earlier  instrument 
by  a  failure  to  keep  these  conditions,  and,  to 
be  enforced.  It  must  have  been  so  expressly 
provided,  as  no  such  condition  could  be  im- 
plied. 

The  sixth  is  that  the  original  deed  is  void 
for  want  of  a  sufficient  description  of  the 
property  conveyed.  The  deed  followed  the 
description  contained  In  the  act  locating  the 
seat  of  government  above  quoted,  with  the 
exception  that  it  omitted  the  phrase  "town 
of  Olympia"  following  the  words  "Main  and 
Union  streets."  But  the  omission  did  not 
render  the  description  void.  Enough  remain- 
ed to  accurately  locate  the  land  conveyed, 
and  this  Is  all  that  Is  necessary  to  constitute 
a  sufficient  description. 

Lastly,  the  appellants  object  to  the  sufficien- 
cy of  the  answer  filed  on  behalf  of  the  state, 
(intending  that  It  contains  an  admission  that 
the  state  holds  the  land  In  question  subject  to 
forfeiture  In  case  It  censes  to  use  It  for  a 
capitol  site.  We  do  not  so  read  the  answer, 
but  if  it  requii'ed  that  construction  it  would 
not  alter  the  apiHtllants'  position.  The  case 
was  tried  In  the  court  below  as  if  upon  suffi- 
cient pleadings,  and  we  must  consider  it  upon 
the  same  theory  in  this  court  To  do  other- 
wise would  be  to  deny  to  the  respondent  the 
benefit  of  the  statutes  relating  to  amend- 
ments. 

As  we  find  no  error  in  the  record,  the 
Judgment  will  stand  affirmed. 

IIADLEY,  C.  J„  and  MOUNT  and  CROW, 
JJ.,  concur. 

ROOT,  3.  I  dissent  I  think  Mrs.  Sylves- 
ter should  have  been  permitted  to  give  testi- 
mony as  to  what  the  real  consideration  was 
for  the  grant  which  she  and  her  husband 
made  to  the  terrltoi-y  of  Washington.  It  Is 
almost,  if  not  entirely,  a  Justifiable  inference 
from  tlie  statutes  and  deed  that  this  grant 
was  made  upon  the  understanding  that  this 
land  was  to  be  used  as  the  permanent  site 
of  the  capitol  for  the  territory  and  succeeding 
state.  Her  testimony  was  oiTered  to  fully  es- 
tablish this.  I  think  It  should  have  been 
received.  Tlie  patriotism  and  beneficence  man- 
ifested by  Mr.  and  Mrs.  Sylvester  toward 
this  commonweath  in  its  early  Infancy  should 
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not  be  repaid  by  a  rigorous  application  of 
technical  rules  at  this  time.  If,  as  I  believe, 
they  conveyed  this  land  for  the  sole  punwse 
of  its  lieiuK,  and  with  the  understaudiDg  with 
the  territorial  authorities  that  it  should  be, 
the  permanent  site  of  the  capitol  of  the  terri- 
tory and  state,  I  tbinlc  that  good  faith  and 
fair  dealing  require  that  the  land  should  now 
revert,  inasmuch  as  it  has  ceased  to  be  used 
for  the  purpose  for  which  it  was  thus 
granted. 


HOFFMAN  V.  HABIOnORST  et  al. 
(Supreme   Court  of   Oregon.     July   23,    1907.) 
Pbincipat,  and  SiRETY— Discharge  of  Sube- 
TY — Act  of  (Creditor. 

To  discharge  sureties  of  a  debt  by  the 
creditor's  act.  it  must  appear  he  knew  of  the 
suretyship  when  the  act  was  done. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Surety,  J  21.] 

On  motion  for  rehearing.     Motion  disal- 
lowed. 
For  former  opinion,  see  89  Pac.  052. 

SLATER,  C.  A  very  earnest  motion  for  a 
rehearing  has  ))een  filed  by  plaintiff's  coun- 
sel in  this  case,  in  which  connection  all  the 
issues  involved  have  been  reargued;  but,  aft- 
er a  painstaikiug  and  careful  rc-examlnatlon 
of  the  whole  case,  we  are  constrained  to 
recommend  an  adherence  to  the  opinion. 

Plaintiff's  main  contention  is  that.  In  or- 
der to  sustain  the  defendants'  claim  of  a  re- 
lease by  an  extension  agreement,  it  Is  neces- 
sary that  the  court  must  first  find  that  the 
guaranty  company  was  the  principal  obli- 
gor and  debtor  on  this  note,  at  the  time  of 
its  execution,  for  he  argues,  if  it  was  not  so 
bound  at  that  time,  it  would  be  a  stranger 
to  the  transaction,  and  the  maimers  would 
not  be  discharged  as  a  result  of  an  extension 
agreement  made  by  tlie  payee,  with  the  com- 
pany. In  Maniey  v.  Boycot,  2  Ei.  &  Bl.  46, 
decided  by  the  Queen's  Bench  in  18r)3,  it  was 
held  that  the  defense  was  not  available,  un- 
less the  holder  when  he  took  the  note  knew 
of  the  suretyship  and  agreed  to  treat  the 
surety  as  such.  But  in  Pooley  v.  Harradine, 
7  EI.  &  Bl.  431,  decided  in  1S.57,  and  In 
GreenougU  v.  McCellnnd.  2  EI.  &  Bl.  424.  de- 
cided in  3H(iO  by  the  siuue  court,  it  was  held 
that  the  defense  might  lie  made  when  the 
creditor  knew  of  the  fact  of  suretyship,  but 
did  not  agi'ee  to  hold  the  surety  as  such;  and 
It  has  been  generally  held  in  this  country 
that  such  sureties  may,  both  at  law  and  In 
e<iuity,  sliow  by  parol  that  tbey  were  sure- 
ties and  were  known  to  be  such  by  the  cred- 
itor, and  tliey  will  l)e  entitled  to  all  the 
rights,  privileges,  and  Immunities  of  sureties, 
and  will  be  discharged  by  any  act  of  the 
creditor,  after  he  has  knowledge  of  the  fact 
of  suretyship,  which  discharges  any  other 
surety.  But  it  must  api)ear  that  the  cred- 
itor at  the  time  the  act  complained  of  was 
done  knew  of  the  fact  of  suretyship.    The 


great  weight  of  authority  and  of  reason  is 
in  favor  of  the  law  as  above  stated.  1 
Brandt,  Suretyship,  S  38.  The  equity  of  the 
surety  to  be  discharged  when  he  Is  preju- 
diced by  the  act  of  the  creditor  "does  not 
depend  upon  any  contract  with  the  creditor, 
but  upon  its  being  inequitable  in  him  know- 
ingly to  prejudice  the  rights  ef  the  surety 
against  the  principal."  Coleridge,  J.,  In 
Pooley  V.  Harradine,  supra ;  1  Brandt,  Surety* 
ship  (3d  Ed.)  i  38.  The  relaUon  of  principal 
and  surety  "is  a  fact  collateral  to  the  con- 
tract, and  no  part  of  It."  Valentine,  J.,  in 
Rose  T.  Williams,  5  Kan.  483.  While  the 
company  may  be  a  stranger  to  the  transac- 
tion, so  far  at  disclosed  by  the  paper  evi- 
dence of  It,  yet  it  was  not  a  stranger  to  the 
real  transaction  as  disclosed  by  all  the  facta 
giving  origin  to  the  paper.  It  may  be  con- 
ceded, for  the  purpose  of  argument,  that  the 
defendants.  In  fact,  as  well  as  by  the  terms 
of  the  note,  were  the  real  borrowers  from 
Mrs.  Werthelmer  of  $15,000,  and  were  her 
principal  debtors  at  the  time  of  the  signing 
of  the  note,  yet,  back  of  their  contract  with 
her,  there  Is  another  contract  between  the  de- 
fendants and  the  company,  to  the  effect  that 
if  defendants  would  sign  the  note  in  question, 
and  i>ermlt  the  company  to  obtain  from  Mrs. 
Werthelmer,  for  its  own  use  and  benefit,  the 
proceeds  thereof.  It  would  become  paymaster 
of  the  note,  and  upon  which  the  later  trans- 
action was  based.  Mrs.  Werthelmer,  through 
her  agent.  Selling,  bad  notice  of  this  col- 
lateral contract  at  the  time  of  the  execu- 
tion of  the  note,  as  well  as  at  the  time  of 
the  execution  of  the  extension  agreement. 
Doubtless  she  was  not  bound  to  treat  the 
company  as  her  debtor,  nor  to  have  any  deal- 
ing with  it.  In  respect  to  the  note.  She 
might  do  so  or  not,  as  It  would  appear  to 
be  to  her  advantage.  But  having  knowledge 
of  the  contractual  relation  between  the  mak- 
ers of  the  note  and  the  company,  if  she  ever 
dealt  with  it  as  her  debtor  In  respect  to  the 
debt  which  was  the  consideration  of  the  note, 
she  was  bound  at  her  peril  to  observe  the 
rights  of  the  defendants  against  the  com- 
pany arising  out  of  their  collateral  contract 
Counsel  for  plaintiff  relies  upon  2  Dan.  Neg. 
Instru.  i  1324,  who  says:  "The  agreement 
for  Indulgence,  in  order  to  disciiarge  the 
drawer  or  the  indorser,  must  be  made  with 
the  maker  or  acceptor,  who  is  the  principal 
debtor;  and,  If  it  be  made  with  a  third  par- 
ty. It  will  not  affect  the  drawer's  or  in- 
dorser's  rights  or  remedies,  although  such 
third  party  may  have  his  appropriate  reme- 
dy for  breach  of  the  contract  with  him." 
This  text  is  apparently  based  upon  the  EJng- 
llsh  case  of  Frazier  v.  Jordan,  8  El.  &  Bl. 
302,  cited  in  the  footnote  to  said  section. 
There  Coleridge  rules  that  the  doctrhie  of 
an  agreement  for  induigeuc-e  or  extension 
ought  not  to  be  extended  in  case  of  a  con- 
tract with  a  stranger;  that  tlie  principal 
debtor,  having  given  no  consideration  for 
the  promise,  has  no  ground  to  complain  of 
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the  breach.  But  this  principal  cannot  ap- 
ply to  a  case  where  the  alleged  stranger 
has,  by  previous  valid  contract  with  the 
ori^nal  principal  debtor,  and  based  upon  a 
valuable  consideration,  viz.,  the  proceeds  of 
the  note  in  question,  agreed  to  assume  and 
pay  the  debt.  These  15  makers  were,  in 
tact,  the  sureties  or  accommodation  makers 
as  to  the  guaranty  company,  and  were  en- 
titled to  the  resulting  legal  rights  and  equi- 
ties arising  out  of  that  relationship,  and 
when  Mrs.  Wertheimer  knew,  or  had  notice, 
of  such  relationship  she  was  bound  to  do 
nothing  to  endanger  or  destroy  any  of  such 
rights,  and  from  that  time  the  guaranty 
company  as  to  her  was  no  longer  a  stranger 
In  respect  to  such  debt.  It  was  legally  bound 
by  contract  to  the  makers  of  the  note  to  pay 
It  In  the  first  Instance,  and  as  between  them 
and  Itself  It  was  the  duty  of  the  company  to 
either  pay  It.  or  in  some  manner  protect  the 
makers  from  legal  process  to  collect  the  note. 
The  company  sought  to  perform  this  duty  by 
contracting  with  Mrs.  Wertheimer  through 
Selling,  and  when  doing  so  was  not  acting 
as  a  volunteer  or  a  stranger  to  the  legal  re- 
lation existing  between  Mrs.  Wertheimer 
and  defendants. 

In  Arnold  v.  Green,  116  N.  Y.  666,  23  N. 
B.  1,  It  is  said  that  the  terms  "stranger"  and 
"volunteer,"  as  used  with  reference  to  the 
subject  of  "Subrogation,"  mean  one  who  In 
no  event  resulting  from  the  existing  state  of 
affairs  can  become  liable  for  the  debt,  and 
whose  property  Is  not  charged  for  the  pay- 
ment thereof,  and  cannot  be  sold  therefor. 
The  payment  by  one  who  Is  liable  to  be  com- 
pelled to  make  It  or  lose  bis  property  will 
not  be  regarded  as  made  by  a  stranger. 
When  the  person  paying  has  an  Interest  to 
protect,  he  Is  not  a  stranger.  Supplger  v. 
Garrels,  20  111.  App.  625;  Bennett  v.  Chand- 
ler, 199  111.  97,  64  N.  E.  1052;  Mavlty  v. 
Stover.  68  Neb.  602,  94  N.  W.  834.  If,  dur- 
ing the  period  of  leniency  granted  In  the  ex- 
tension agreement,  defendants  had  tendered 
payment  of  the  note,  and  It  was  accepted, 
and  then  they  had  sued  the  guaranty  com- 
pany upon  Its  contract  of  Indemnity  with 
them.  It,  no  doubt,  could  successfully  plead 
In  abatement  Its  extension  agreement  with 
the  payee;  but,  if  defendants  had  been  sued 
by  Mrs.  Wertheimer  upon  this  note  prior 
to  the  expiration  of  the  time  given  In  the  ex- 
tension agreement,  they  not  only  could  have 
successfully  pleaded  the  agreement  as  a  de- 
fense, but  they  would  have  been  bound  to  do 
so  to  preserve  their  right  of  Immediate  in- 
demnity as  against  the  guaranty  company. 
Not  to  do  so  would  be  In  effect  confessing 
judgment  upon  a  demand,  the  maturity  of 
which  had  been  extended  for  a  valuable  con- 
sideration paid  by  one  in  privity  with  the 
defendants. 

No  distinction  whatever  has  been  suggest- 
ed by  counsel  for  plaintiff,  and  we  think 
none  can  be  found,  between  the  case  at  bar 
'  and  the  case  of  Union  Life  Insurance  Co.  t. 


Hanford,  14.3  U.  S.  187,  12  Sup.  Ct  437, 
36  L.  ISd.  118,  cited  and  quoted  In  the  opin- 
ion, and  other  cases  cited  there  in  the  same 
connection,  to  which  may  be  added  the  fol- 
lowing, to  the  same  effect:  Herd  v.  Tuohy, 
133  Cal.  55,  65  Pae.  139;  Wyatt  v.  Dufrene, 
106  111.  App.  214;  Stove  Works  v.  Caswell,  48 
Kan.  689,  29  Pac.  1072;  Franklin  Savings 
Bank  v.  Cochrane,  182  Mass.  586,  66  N.  E. 
200,  61  L.  R.  A.  760;  Pratt  v.  Conway,  148 
Mo.  291,  49  S.  W.  1028,  71  Am.  St.  Rep. 
602;  Regan  v.  Williams,  185  Mo.  620,  84  S. 
W.  959,  105  Am.  St.  Rep.  600;  Miller  v. 
Kennedy,  12  8.  D.  478,  81  N.  W.  906;  Iowa 
Loan  &  Trust  Co.  v.  Schnose  (S.  D.  decided 
April  4,  1905)  103  N.  W.  22;  Merriam  v. 
Miles,  54  Neb.  566,  74  N.  W.  861,  69  Am. 
St.  Rep.  731;  Travers  v.  Dorr,  60  Minn.  173, 
62  N.  W.  269;  George  v.  Andrews,  60  Md. 
26,  45  Am.  Rep.  706. 

For  these  reasons  the  motion  should  be 
disallowed. 


MULTNOMAH  COUNTS:  v.  FALING. 
(Supreme  Court  of  Oregon.    July  23,  1907.) 

PAUPEB.S— Liability  to  Support  Relative. 
B.  &  C.  Comp.  i  2654,  provides  that  every 
poor  person  who  shaii  he  unable  to  earn  a  live- 
lihood by  reason  of  bodily  infirmity  shall  be 
supported  by  the  father,  brothers,  etc.,  and  that 
every  person  failin;;  to  give  such  support,  when 
directed  by  tlie  county  court,  shall  forfeit  such 
sum  monthly  as  the  court  shall  find  sufficient, 
to  be  recovered  for  the  use  of  such  poor  per- 
son. Heid.  that  there  is  no  liability  under  the 
statute  until  an  order  has  been  made  by  the 
county  court. 

[Ekl.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Paupers,  {  152.] 

Appeal  from  Circuit  Court,  Multnomah 
County;  Arthur  L.  Frazer,  Judge. 

Action  by  the  county  of  Multnomah 
against  X.  J.  Fallng.  From  a  Judgment  over- 
ruling a  demurrer  to  the  complaint,  defend- 
ant ap|)eals.  Reversed  and  remanded,  with 
directions  to  sustain  the  demurrer. 

Thos.  N.  Strong,  for  appellant.  Ernest 
Brand,  Jr.,  for  respondent. 

BEAN,  C.  J.  This  is  an  action  brought  by 
the  county  court  of  Multnomah  county 
against  Xarlfa  J.  Fallng  to  compel  her  to 
pay  to  the  county  $30  per  month  for  the  sup- 
port of  her  brother,  Cornelius  W.  Barrett,  an 
alleged  poor  person,  and  comes  here  on  appeal 
from  a  judgment  rendered  In  favor  of  plain- 
tiff, after  overruling  a  demurrer  to  the  com- 
plaint. 

Section  2a'54,  B.  &  C.  Comp.,  provides  that : 
"Every  poor  person,  who  shall  be  unable  to 
earn  a  livelihood  In  consequence  of  bodily  In- 
firmity, •  •  •  shall  be  supported  by  the 
father,  mother,  children,  brothers,  or  sisters 
of  such  poor  person,  if  they  or  either  of  them 
be  of  sufficient  ability;  and  ever.v  person  who 
shall  fail  or  refuse  to  support  his  or  her 
father,  mother,  child,  sister  or  brother,  when 
directed  by  the  county  court,    •    •    ♦    shall 
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forfeit  and  pay  to  the  county,  for  the  use  of 
the  poor  of  their  county,  the  sum  of  thirty 
dollars  per  mouth,  or  such  other  sums  as  the 
court  shall  find  sufSclent,  to  be  recovered  in 
the  name  of  the  county  court  for  the  use  of 
the  poor  as  aforesaid  before  any  justice  of 
the  peace  or  any  court  having  Jurisdiction." 
There  Is  no  averment  In  the  complaint  that 
the  defendant  has  been  directed  by  the  county 
court  to  support  her  brother,  and  that  she  has 
failed  or  refused  to  comply  therewith,  and 
this  is  an  essential  prerequisite  to  the  mainte- 
nance of  the  action.  At  common  law  there  is 
no  I^al  liability  resting  on  one  relative  to  sup- 
port another,  however  strong  the  moral  duty 
may  be.  The  duty  of  providing  such  support 
is  purely  statutory,  and  the  procedure  pro- 
vided for  its  enforcement  is  exclusive.  Bel- 
knap v.  Whitmire,  43  Or.  75,  72  Pac.  589. 
Under  this  statute  the  county  court  has  no 
cause  of  action  against  a  delinquent  relative 
except  upon  his  failure  to  perform  the  duty 
imposed  upon  him  by  statute  "when  directed 
by  the  comity  court."  The  provision  is  that 
every  person  who  shall  refuse  to  support  his 
or  her  parents,  children,  brother,  or  sister, 
"when  directed  by  the  county  court,"  shall 
forfeit  and  pay  to  the  county  for  the  use  of 
the  poor  the  sum  of  $30  per  month,  or  such 
other  sum  as  the  court  shall  find  sufficient, 
"to  be  recovered  in  the  name  of  the  county 
court"  before  a  court  having  Jurisdiction.  To 
fix  a  liability  in  favor  of  the  county  court 
and  against  the  delinquent  relative,  it  Is  nec- 
essary therefore  that  an  order  be  made  by  the 
court  directing  him  to  discharge  the  duty 
imposed  upon  him,  and  that  such  direction 
has  been  Ignored.  Faling  v.  Multnomah  Co., 
46  Or.  460,  80  Pac.  1009.  This  is  the  plain 
reading  of  the  statute,  and  the  necessary  and 
orderly  procedure  to  fix  liability  upon  a  de- 
linquent relative  and  a  complaint  by  a  coimty 
court,  which  falls  to  allege  a  compliance  with 
the  statute,  necessarily  does  not  state  a  cause 
of  action. 

For  these  reasons  the  Judgment  of  the  court 
below  must  be  reversed,  and  the  case  remand- 
ed, with  directions  to  sustain  the  demurrer  to 
the  complaint,  and  for  such  further  proceed- 
ings as  may  be  proper  not  Inconsistent  with 
this  opinion. 


RIDINGS   v.   MARION  COUNTY. 

(Supreme  Court  of  Oregon.    July  23,  1907.) 

1.  Pleadino  —  Amendment  op  Complaint  — 
New  Cause  op  Action. 

Under  B.  &  C.  Comp.  §  102,  providing  that 
the  court  may.  in  furtherance  of  justice  and  up- 
on proper  terms,  at  any  time  before  the  cause 
is  submitted,  allow  any  pleading  to  be  amende<l 
by  correctiug  a  mistake  in  any  respect,  or, 
when  the  amendment  does  not  substantially 
change  the  cause  of  action  or  defense,  by  con- 
forming the  pleading  to  the  facts  proved,  where 
the  complaint  in  an  action  for  injuries  su.s- 
tnined  because  of  a  defective  bridge  alleged  that 
plaintilf  had  not  been  informed  of  its  defective 
condition,  but  did  not  allege  that  plaintiff  was 
without  knowledge  of  the  defect  or  danger,  as 


required  by  Laws  1903,  p.  280,  S  TyO,  it  wa» 
proper  to  allow  an  amendment  during  the  trial 
making  that  allegation,  since  the  amendment 
did  not  change  the  cause  of  action,  and  it  did 
not  appear  tliat  defendant  had  t)een  misled. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  i|  670-CS3.1 

2.  Same— Effect  op  Objection  to  Testimont 

DNDER  OrIOISAL  COMPLAINT. 

The  fact  that  under  the  original  complaint 
objection  was  made  to  the  admission  of  testi- 
mony as  to  plaintiff's  lack  of  knowledge  of  the 
defect  in  the  bridge  did  not  deprive  the  court  of 
power  to  allow  the  amendment. 

[Ekl.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §S  6.>3-675.] 

3.  Appeal — Review — Discketion  of  Lowkk 
Court — Amendment  of  Pleadings. 

The  ruling  of  the  trial  court  on  a  motion 
to  amend  the  complaint  will  not  be  disturbed 
on  appeal,  except  for  manifest  abuse  of  discre- 
tion. 

fE3d.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  382o-3833.] 

4.  Highways  —  Establishment  by  User  — 
Public  Improvement. 

If  a  highway  has  been  traveled,  used,  im- 
proved, and  worked  by  the  public  as  a  county 
road  for  a  period  of  10  years  or  more,  it  is  a 
legal  county  road. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Highways,  $$  1-10.] 

5.  Bridges— .\ctions  for  Injuries— Admis- 
sibility OP  Evidence— Authority  to  Con- 
struct AND_  Repair. 

In  an  action  for  personal  injuries  sustained 
because  of  a  defective  bridge,  testimony  to  show 
that  the  road  and  bridge  bad  l>een  kept  in  re- 
pair by  the  road  supervisor,  under  the  direc- 
tion of  the  county  court  is  admissible  without 
showing  an  order  of  the  court  authorizing  or 
directing  him  to  keep  them  in  repair,  or  that 
no  record  of  such  authorit.v  had  been  made, 
since,  under  Laws  190;i,  p.  282,  J  68,  the  road 
suijervisor  is  an  officer  of  the  county  appoint- 
ed by  the  court,  and  it  is  his  duty  under  Laws 
190.3,  p.  271,  §  28,  to  keep  the  public  roads  in 
repair. 

6.  Bridges— Use  for  Travel— Contributory 
Negligence. 

Where  a  county  constructs  or  maintains 
a  bridge  for  use  by  the  public,  a  traveler  may 
assume,  in  the  absence  of  information  to  the 
contrary,  that  he  may  safely  travel  over  any 
portion  of  the  bridge  and  in  doing  so  he  is 
not  guilty  of  contributory  negligence, 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Bridges,  §«  91,  94.] 

7.  Trial— Instructions— Sufficiency  as  a 
Whole. 

Where  an  instruction  as  a  whole  clearly 
states  the  law  as  to  the  measure  of  damages  for 
personal  injury,  and  the  jury  could  not  be  mis- 
led thereby,  it  will  not  be  held  insufficient  on 
account  of  the  wording  of  a  portion  thereof. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  S§  703-717.] 

Appeal  from  Circuit  Court  Marion  Coun- 
ty;   Thomas  A.  McBride.  Judge. 

Action  by  H.  P.  Ridings  against  Marion 
county.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Afhrmed. 

C.  L.  McNary,  for  appellant.  C.  D.  Latour- 
ette  and  Geo.  6.   Bingham,  for  respondent. 

BEAN,  C.  J.  This  is  an  action  to  recover 
damages  for  an  injury  received  by  plaintifT, 
while   traveling   ou   a   county   road   leading 
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from  Woodbnm  to  Monitor  In  defendant 
county,  in  consequence  of  a  defect  in  a 
bridge  over  Pudding  river  on  eucti  road. 
After  alleging  that  the  road  upon  which  he 
was  traveling  at  tne  time  of  his  injury  was 
a  legal  county  road,  and  that  the  bridge 
thereon  was  and  had  been,  for  a  long  time 
prior  to  the  accident,  out  of  repair  and  in 
a  dangerous  and  defective  condition,  and 
known  to  the  county  authorities  to  be  so, 
philntlff  avers  that,  "while  he  was  lawfully 
traveling  uimu  said  highway  and  not  hav- 
ing been  warned  of  the  defects  in  said  legal 
county  road,  or  in  said  bridge,  or  of  the 
dangerous  condition  of  the  same,  the  horse 
upon  which  plaintiff  was  riding  stepped 
through  a  hole  in  said  bridge,  and  plain- 
tiff by  reason  thereof  was  thrown  violently 
to  the  flooring  of  said  bridge"  and  severely 
and  permanently  injured  in  his  right  arm. 
The  answer  denies  all  the  material  allega- 
tions of  the  complaint  TJpon  the  Issues 
thus  Joined,  the  cause  was  tried  before  the 
court  and  a  Jury,  resulting  in  a  verdict  in 
favor  of  plaintiff.  From  the  Judgment  en- 
tered therein  defendant  appeals,  assigning 
error  in  the  admission  of  testimony  and  in 
the  giving  of  instructions.  The  several  as- 
signments of  error  will  be  considered  in  the 
order  In  which  they  were  presented. 

1.  Plaintiff,  as  a  witness,  testified  that 
after  darli  on  the  evening  of  October  .SO, 
1904,  as  he  was  traveling  over  the  bridge 
In  question  going  towards  Woodburn,  he  met 
a  buggy  and  team,  and  In  turning  out  to 
allow  them  to  pass  his  horse  stepped  in  a 
bole  In  the  briuge,  and  he  was  thrown  vio- 
lently to  the  floor  thereof  and  severely  in- 
jured. He  was  thereupon  asked  by  his  coun- 
sel whether  he  had  any  previous  Icnowledge 
of  the  existence  of  the  hole  In  the  bridge. 
To  this  question  an  objection  was  interposed 
and  sustained,  because  a  want  of  such  knowl- 
edge was  not  alleged  in  the  complaint,  bat 
simply  that  plaintiff  bad  not  been  warned 
of  the  defect  Plaintiff  then  moved  for  per- 
mission to  amend  his  complaint  by  Inserting 
the  words  "and  without  knowledge."  The 
motion  was  allowed,  and  this  ruling  is  as- 
signed as  error.  The  omission  of  an  aver- 
ment In  the  complaint  that  plaintiff  was 
without  Imowledge  of  the  defect  in  the  higli- 
way  was  no  doubt  due  to  the  fact  that  the 
pleader  had  forgotten  that  section  4781,  B. 
A  C.  Comp.,  giving  a  right  of  action  to  one 
iQjured  while  lawfully  traveling  on  a  coun- 
ty road,  had  been  amended  or  changed  by 
the  act  of  i903  (Laws  1903,  p.  280,  i  69). 
But  as  the  amendment  did  not  change  the 
cause  of  action,  and  it  does  not  appear  that 
the  defendant  was  in  any  way  misled  to 
Its  prejudice  thereby,  it  was  properly  al- 
lowed. The  statute  autttorizes  the  court  to 
allow  a  pleading  to  be  amended  at  any  time 
liefore  tlie  cause  is  submitted  by  correcting 
a  mistake  therein,  or  when  the  amendment 
does  not  siibstnntinlly  change  the  cause  of 
action  or  defense  by  conforming  the  plead- 


ing to  the  facta  proved.  Section  102,  B.  & 
C.  C!omp.  lue  power  thus  conferred  upon 
trial  courts  has  always  been  and  should  be 
liberally  exercised  In  furtherance  of  Justice, 
for  as  said  by  Mr.  Chief  Justice  Strahan, 
In  Baldock  v.  Atwood,  21  Or.  73,  26  Pac. 
1058:  "Nothing  is  ever  gained  by  turning 
a  party  out  of  court  or  compelling  him  to 
take  a  nonsuit  on  account  of  some  defect 
in  his  pleading  not  discovered  perhaps  until 
the  progress  of  the  case,  when  an  amend- 
ment could  supply  the  defect  and  the  action 
or  suit  be  brought  to  an  early  determina- 
tion." The  allowance  of  such  an  amendment 
rests  in  the  discretion  of  the  trial  conrt,  and 
Its  ruling  will  not  be  disturbed  on  appeal 
except  in  case  of  manifest  abuse  of  such 
discretion.  This  rule  has  been  so  often  an- 
nounced and  applied  by  this  court  that  It 
is  unnecessary  to  cite  authorities  in  its 
support  The  fact  that  objection  was  made 
to  the  admission  of  the  testimony  did  not 
aeprlve  the  court  of  the  power  to  allow  the 
amendment  Wild  v.  O.  S.  Ij.  Ry.  Co.,  21 
Or.  159,  27  Pac.  954;  Koshiand  v.  Fire  As- 
sociation, 31  Or.  362,  49  Pac.  865;  Farmers' 
Bank  v.  Baling,  33  Or.  394,  54  Pac.  100; 
York  V.  Nash,  42  Or.  321,  71  Pac.  69.  The 
case  of  Mendenhall  v.  Harrisburg  Water  Co., 
27  Or.  38,  39  Pac.  399,  when  rightfully  un- 
derstood, is  not  to  the  contrary.  It  was  so 
explained  in  Farmers'  Bank  v.  Baling,  supra. 

2.  No  evidence  was  admitted  on  the  trial 
to  show  that  tne  highway  in  question  had 
been  regularly  laid  out  and  established  by 
the  public  authorities,  but  plaintiff  was  per- 
mitted to  give  evidence  tending  to  show  that 
It  had  been  used  and  traveled  by  the  public 
as  a  highway  for  more  than  10  years  prior 
to  the  time  of  piaintlfTs  injury,  and  that  It 
had  been  recognized  as  such  by  the  county 
authorities.  The  court  Instructed  the  Jury 
that  If  the  road  had  been  traveled,  used.  Im- 
proved, and  worked  by  the  public  as  a  coun- 
ty road  for  a  period  of  10  years  and  more 
prior  to  the  accident  It  was,  for  the  purpose 
of  this  action,  a  legal  county  road.  There 
was  no  error  In  the  admission  of  this  testi- 
mony, or  In  so  instructing  the  Jury.  In  this 
state  a  highway  may  be  established  by  ad- 
verse user,  and,  "where  the  length  of  time 
of  such  use  by  the  public  has  l>een  greater 
than  the  period  prescribed  by  the  statute  of 
limitations  for  the  recovery  of  real  property, 
that  will  be  regarded  as  su£9clent  evidence 
of  the  existence  of  a  highway  Independently 
of  any  supposed  dedication."  Douglas  Coun- 
ty Road  Co.  V.  Abraham,  6  Or.  31&  To  the 
same  effect  Bayard  v.  Standard  Oil  Co.,  38 
Or.  438,  63  Pac,  614. 

8.  Objection  was  made  to  the  admission 
of  testimony  that  the  road  and  bridge  in 
question  for  more  than  10  years  had  been 
kept  In  repair  by  the  road  supervisor  under 
the  direction  of  the  county  court  without 
showing  an  order  of  the  court  authorizing 
or  directing  him  to  do  so  or  that  no  record 
of  such  authority  had  been  made.    But  we 
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tlilnk  the  evidence  was  competent  The  road 
superTisor  is  an  officer  of  the  county  ap- 
IMlnted  by  the  court  (Laws  lawS,  p.  282,  i  68), 
and  It  Is  bis  duty  to  open  or  cause  to  be 
opened  all  county  roads  In  bis  district  and 
keep  tbe  same  in  good  repair.  For  that  pur- 
pose be  is  authorized  to  purchase,  with  any 
available  funds  on  bis  bands,  timber,  plank, 
or  other  necessary  material.  Laws  1903,  p. 
271,  §  28.  In  80  acting  be  Is  tbe  agent  or 
representative  of  the  county  (McCalla  v.  Mult- 
nomah Co.,  3  Or.  424),  and  it  is  not  neces- 
sary to  show  a  formal  order  of  the  court  au- 
thorizing or  instructing  him  as  to  when  or 
how  he  sbali  perform  bis  duty,  or  that  no 
such  order  was  entered  of  record.  If  a  high- 
way is  opened  and  kept  in  repair  by  tbe 
proper  county  authorities,  it  is  evidence  tend- 
ing to  show  that  it  is  a  county  road,  and  it 
is  not  incumbent  on  one  who  is  injured  by 
tbe  negligence  of  sucli  authorities  to  show 
that  tbe  work  was  authorized  by  some  formal 
order  of  tbe  countv  authorities  that  it  was 
done  by  or  under  their  direction. 

4.  It  appears  that  the  bridge  in  question, 
which  was  about  16  feet  wide,  bad  been  re- 
planked  or  "half-soled"  for  about  10  feet  In 
tbe  center  thereof  a  short  time  before  tbe 
accident  to  plaintiff.  The  defendant  request- 
ed the  court  to  instruct  the  jury  that,  as 
plaintiff  failed  to  show  that  the  parties  in 
charge  of  the  buggy  which  be  met  on  the 
bridge  refused  to  give  him  half  tbe  road,  it 
must  be  presumed  that  they  did  so,  and  as 
a  consequence  that  he  was  guilty  of  con- 
tributory negligence  in  guiding  bis  horse  off 
of  the  replanking  and  into  the  bole  in  the 
bridge.  But  plaintiff  had  a  right  to  assume, 
in  the  absence  of  knowledge  to  tbe  contrary, 
that  the  bridge  was  safe  for  travel  its  full 
width,  and  could  not  be  charged  with  con- 
tributory negligence  in  going  off  of  the  half- 
soled  portion  thereof,  whether  he  was  com- 
pelled to  do  so  or  not.  Where  a  county  con- 
structs or  maintains  a  bridge  for  use  by  the 
public,  a  traveler  has  a  right  to  assume,  in 
absence  of  information  to  the  contrary,  that 
he  may  safely  travel  over  any  portion  of  such 
bridge  and  he  is  not  guilty  of  contributory 
negligence  in  doing  so. 

5.  The  defense  excepted  to  tbe  following 
language  in  the  court's  charge  to  the  Jury: 
"In  this  case  you  cannot  find  for  over  $2,000 
in  damages,  and  the  compensation  you  are 
to  give  is  for  whatever  bodily  injury  you  say 
be  has  suffered,  you  find  that  he  has  suffered, 
if  he  has  suffered  any,  or  Is  unable  to  per- 
form any  work  as  a  mail  contractor  or  any 
work  whatever,  whatever  lessened  capacity 
for  work  he  has,  if  any.  Your  verdict  should 
be  for  such  sum  as  in  your  Judgment  would 
compensate  him  for  the  injury  and  suffering 
be  bas  sustained.  If  you  find  he  Is  entitled 
to  compensation  at  all.  If  you  find  he  Is  en- 
titled to  compensation  at  all  for  his  reduced 
capacity  for  work  and  his  disablement.  If 
you  find  be  is  disabled,  or  Incapacitated  for 
labor  In  any  degree  whatever  you  find  he  is 


incapacitated,  you  will  fix  that  In  the  meas- 
ure of  damages."  Tbe  objection  Is  that  the 
language  excepted  to  is  unintelligible,  and 
It  cannot  be  determined  therefrom  whether 
tbe  court  intended  to  confine  tbe  recovery  of 
aamages  to  the  physical  suffering  of  tbe 
plaintiff,  or  whetiier  it  Intended  to  allow  the 
Jury  to  include  damages  for  bis  mental  suf- 
fering. But  it  Is  only  a  part  of  the  Instruc- 
tions on  tbe  measure  of  damages.  Tbe  re- 
mainder of  tue  charge  on  that  subject  is  as 
lollows:  'There  Is  no  exact  measure  for 
bodily  pain  and  suffering  in  these  matters. 
You  cannot  say  so  much  pain  Is  worth  so 
many  dollars,  and  such  another  amount  of 
pain  is  worth  so  much  more.  You  cannot 
estimate  it  with  tbe  accuracy  that  you  could 
sum  up  an  account  But  It  Is  left,  to  a  very 
great  extent,  to  the  sound  discretion  of  the 
jury,  under  the  law.  There  is  nothing  to  be 
given  here  on  account  of  sympathy  you  may 
feel  for  this  man.  Whenever  you  begin  to 
consider  a  verdict  on  tbe  ground  of  sympa- 
thy, it  is  your  duty  to  put  your  bands  in  your 
own  pockets  and  contribute  whatever  amount 
you  feel  sympathy  ought,  and  not  to  take  it 
from  the  pockets  of  the  citizens  of  Marion 
county.  But  whatever  Is  fair  compenssUlon, 
If  you  think  he  bas  shown  the  right  to  re- 
cover at  all,  whatever  is  fair  and  Just  com- 
pensation inside  of  $2,000,  you  should  give 
him ;  on  one  hand  not  wanting  to  give  him 
any  less  than  fair  compensation,  and  on  the 
other  hand  without  any  desire  to  shovel  mon- 
ey out  on  the  ground  of  sympathy,  but  just 
what  justice  and  fairness  would  compensate 
mm  for  whatever  Injury  be  has  sustained  at 
this  place.  If  be  has  sustained  any."  When 
taken  as  a  whole,  the  instruction,  we  think, 
clearly  stated  the  law,  and  the  jury  could 
not  have  been  misled  thereby.  It  confined 
the  recovery  to  compensation  for  the  physical 
injury  plaintiff  sustained. 
Judgment  affirmed. 


STATE  ex  rel.  PORTER  r.  RITCHIE,  Judge. 

fSupreme  Court  of  Utah.    June  25,  1907.     Oa 

Rehearing,  July  12,  1907.) 

1.  Justices  of  the  Peace— Procbdube— New 
Tbiai,. 

Where  the  right  to  grant  new  trials  ia  eoi»- 
ferred  upon  justices  of  the  peace,  the  same  prin- 
ciples govern  the  extent  and  exercise  of  the 
jurisdiction  as  govern  courts  of  record. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  §§  309-371.] 

2.  Same— Appeal— Time  for  Taking— Effect 
OF  Motion  fob  New  Triai,. 

Rev.  St.  1808,  S  3744.  provides  that  an  ap- 
peal may  be  taken  from  the  judgment  of  a  jus- 
tice of  the  peace  at  any  time  within  'M  days 
after  the  rendition  of  judgment.  Section  3742 
provides  that  a  now  trial  may  be  granted  by 
the  justice  on  motion  made  within  10  days  aft- 
er the  entry  of  judgment.  Const,  art.  8,  §  fV 
grants  appeals  only  from  final  judgments  of  the 
justice  of  the  peace.  Held,  that  the  filing  of  a 
motion  for  a  new  trial  suspends  the  judgment, 
and  an  appeal  cannot  be  taken  until  tbe  over- 
ruling of  the  motion.i 
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a.  Save— New  Tbiai^Tiim  roB  Dkjisioh  oh 

Motion. 

Under  Rev.  St  1896, 1  3742,  proriding  that 
m  new  trial  may  be  granted  bj  a  justice  of  tlie 
peace  on  motion  made  within  10  days  after 
the  entry  of  judgment,  no  time  is  fixed  witliin 
which  the  motion  must  be  decided. 
4.  Stattjtes— Revisiow— Settiho  Fobth  Pbo- 

tisionb  aa  axtcbkd — ck>nstbuotion. 

Where,  in  a  revision  of  the  statutes,  the 
phraseology  of  a  section  is  changed,  the  obvious 
effect  of  which  is  to  give  it  a  different  meaning, 
the  courts  cannot  give  the  old  meaning  to  the 
new  section. 

[Ed.  Note.— For  case*  in  point,  see  Cent  Dig. 
TOl.  44,  Statutes,  {{  216,  312.1 

On  Application  for  Rehearing. 

B.  Costs— On  Appkait— Disobrior  or  Goubt 

—Mandamus. 

The  awarding  of  costs  in  certiorari  and 
mandamus  proceedinss  resta  in  the  discretion 
of  the  court.' 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Costs,  {i  20-25.1 

&  Samk. 

Where  the  question  presented  in  a  man- 
damus proceeding  in  the  appellate  court,  to  com- 
pel the  district  court  to  reinstate  an  appeal 
from  a  Justice's  court,  dismissed  aa  not  taken 
in  time,  was  the  Jurisdiction  of  the  district 
court  to  hear  the  appeal  on  the  merits,  costs 
•bould  not  be  awarded  against  the  real  party 
in  interest,  who  had  moved  in  the  district  court 
to  dismiss  the  appeal  only  as  a  suggestion  that 
the  court  did  not  have  Jurisdiction,  and  who 
did  not  appear  in  the  mandamus  proceedings 
against  the  judge  of  the  district  court,  who  op- 
posed merely  to  settle  the  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  18,  Costa,  IS  20-25.] 

Mandamus  by  the  state,  on  the  relation  of 
Don  Porter,  against  Morris  L.  Ritchie,  aa 
Jadge  of  the  district  court,  and  another.  Writ 
granted. 

G.  S.  Price,  for  petitioner.  MoQurrln  & 
Oustin,  for  defendant 

FRICK,  J.  This  Is  an  original  application 
to  this  court  for  a  writ  of  mandate  against 
one  of  the  Judges  of  the  district  court  of  Salt 
Lake  county.  The  application  is  based  upon 
substantially  the  following  proceedings:  On 
December  7,  1005,  one  Mae  Houghton,  as 
plaintiff,  filed  ber  complaint  in  the  Justice 
court  In  and  for  Salt  Lake  county  against 
Don  Porter,  praying  Judgment  for  $41.6G. 
Porter  appeared  and  filed  a  general  denial  as 
a  defense  to  the  action.  On  January  8,  1906, 
the  justice  entered  Judgment,  after  a  trial, 
against  Porter,  for  the  amount  prayed  for, 
with  costs.  On  January  17,  1906,  and  with- 
in the  time  allowed  by^  section  3742,  Rev. 
St  1898,  and  upon  the  grounds  therein  pro- 
vided, Porter  served  the  plaintiff,  and  filed 
with  the  Justice,  a  motion  for  a  new  trial, 
supported  by  aflldavlt  as  required  by  section 
3743.  This  motion  remained  pending  nntll 
September  27,  1006,  when  the  plaintiff  in 
said  action  caused  a  notice  to  be  served  on 
said  Porter  notifying  him  that  said  motion 
for  a  new  trial  would  be  beard  by  the  Jns- 
tice  on  the  Ist  day  of  October  following.    On 

»0.  8.  L.  Rt.  Co.  v.  District  Court,  85  P»e.  »60, 
to  Utah,  m :  Hofrnun  T.  Lewis  (Utah)  a  Paa.  1(7; 
State  V.  Morse  (Utab}  87  Fac.  706. 


that  day  the  motion  was  heard  by  the  Justice 
and  overruled.    On  the  10th  day  of  October, 

1906,  Porter  served  the  plaintiff  In  that  ac- 
tion and  filed  with  the  Justice  a  notice  of  ap- 
peal, and  thereafter,  on  the  12th  day  of  Oc- 
tober, 1006,  duly  filed  the  necessary  under- 
taking on  appeal,  as  required  by  law,  and 
appealed  said  cause  to  the  district  court  of 
Salt  Lake  county.  The  Justice  thereafter  in 
due  time  transmitted  the  papers  In  said  case 
to  the  clerk  of  said  district  court,  and  the 
cause  was  duly  docketed  In  said  court  and 
the  fees  therefor  paid  as  required  by  law.  In 
other  words,  the  appeal  was  regular  In  all  re- 
spects,  if  taken  In   time.    On   January  31, 

1907,  the  plaintiff  in  said  action  served  and 
filed  a  motion  to  dismiss  said  appeal  upon 
the  sole  ground  that  It  had  not  been  taken 
within  the  time  required  by  the  laws  of  this 
state  relating  to  appeals  from  Justices'  courts. 
Upon  the  hearing  of  said  motion  the  respond- 
ent in  this  proceeding,  as  Judge  of  said  dis- 
trict court  sustained  the  same  and  dismissed 
said  appeal,  and,  upon  application  to  rein- 
state the  same  and  to  proceed  to  a  hearing 
upon  the  merits,  refused,  and  this  application 
Is  made  to  require  him  to  do  so.  The  ques- 
tions presented  for  decision  are:  (1)  Was 
said  appeal  taken  within  the  time  required 
by  the  laws  of  this  state  governing  appeals 
from  Justice  courts  to  the  district  courts? 
And  (2)  was  the  motion  for  a  new  trial  pass- 
ed on  within  the  time  the  law  authorized  the 
Justice  to  do  so? 

The  time  within  which  an  appeal  must  be 
taken  from  Judgments  of  Justices  of  the  peace 
is  stated  in  section  3744  to  be  "at  any  time 
within  80  days  after  the  rendition  of  Judg- 
ment" If  this  section  stood  alone,  or  If  the 
part  above  quoted  Is  controlling  in  all  cases, 
regardless  of  any  other  provision  in  other 
sections  relating  to  the  trial  of  and  proceed- 
ings before  Justices  of  the  peace,  then  it  nec- 
essarily follows  that  the  appeal  In  this  case, 
not  having  been  taken  within  the  time  fixed 
by  said  section,  was  not  taken  In  time,  and 
therefore  cannot  be  sustained.  In  view,  how- 
ever, of  other  sections  relating  to  the  subject- 
matter,  this  conclusion  does  not  necessarily 
follow.  Section  3742  reads  as  follows:  "A 
new  trial  may  be  granted  by  the  Justice  on 
motion  made  within  ten  days  after  the  entry 
of  Judgment,  for  the  following  causes."  Then 
follow  the  causes  for  which  a  new  trial  may 
be  granted  by  the  Justice.  This  section,  lu 
another  form,  is  first  found  In  the  Compiled 
Laws  of  1870  as  section  1802.  The  wordinx 
and  punctuation,  as  there  enacted,  are  as  fol- 
lows: "A  new  trial  may  be  granted  by  the 
Justice,  on  motion,  within  ten  days  after  the 
entry  of  Judgment,  for  any  of  the  following 
causes."  This  wording  and  punctuation  were 
carried  into  the  Compiled  Laws  of  1888, 
and  constituted  section  3G55  of  that  compila- 
tion. In  1898,  however,  when  the  Revis- 
ed Statutes  were  adopted,  the  wording  and 
punctuation  were  changed  as  they  are  now 
In  section  3742,  above  quoted.    During  all  of 
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the  time,  however,  since  1870,  the  language  re- 
specting the  time  within  which  an  appeal  must 
be  taken  Is  the  same  as  quoted  above.  The 
language  respecting  the  time  within  which  ap- 
peals must  be  taken  was  thus  adopted  with- 
out modiUcatlon  Into  the  revision  of  1898, 
but  not  so  with  respect  to  the  granting  of  new 
trials  by  Justices  of  the  peace,  as  clear- 
ly appears  from  the  foregoing  quotations.  In 
this  connection  It  should  not  be  overlooked 
that  justice  courts  of  this  state  are  constitu- 
tional courts,  and  the  right  to  an  appeal 
from  final  Judgments  of  such  courts  Is  ex- 
pressly provided  by  the  Constitution  (article 
8,  I  9),  "with  such  limitations  and  restric- 
tions as  shall  be  provided  by  law."  The 
right  to  an  appeal,  however,  is  a  constitution- 
al right  In  the  same  article  and  section  of 
the  Constitution  the  right  to  an  appeal  from 
all  final  Judgments  of  the  district  courts  to 
this  court  is  also  given,  and  the  time  within 
which  such  appeals  must  t>e  taken  Is  fixed  by 
section  3301  in  the  following  language:  "An 
appeal  may  be  taken  within  six  months  from 
the  entry  of  judgment  or  order  appealed 
from."  The  time  limit  in  which  an  appeal 
must  thus  be  taken  from  the  Judgment  of  the 
district  court  is  six  months  from  the  entry  of 
judgment,  and  from  a  justice's  judgment  30 
days  after  the  rendition  of  the  judgment 
Since  we  have  no  such  thing  as  a  Judgment 
without  a  record  in  this  state,  all  Judgments, 
to  be  of  any  effect  whatever,  must  be  in  writ- 
ing, and  hence  there  can  be  no  essential  dif- 
ference between  the  "entry"  and  "rendition" 
of  a  judgment  Moreover,  by  section  3720,  it 
Is  provided  that,  when  the  case  is  tried  by 
a  justice,  he  must  enter  judgment  at  the  con- 
clusion of  the  trial  or  within  two  days  there- 
after. In  section  3757  the  justice  Is  required 
to  enter  all  motions  and  judgments  in  his 
docket  and  by  section  3758  he  Is  required  to 
enter  all  matters  that  are  required  to  be  en- 
tered as  of  the  time  when  they  occur. 

The  foregoing  matters  have  thus  been  spe- 
cifically set  forth  for  the  reason  that  the  re- 
lator contends  that  the  time  within  which  an 
appeal  is  required  to  l>e  taken  from  a  justice's 
Judgment  Is  within  30  days  after  the  motion 
for  a  new  trial  has  been  overruled  by  him, 
for  the  reason,  as  we  understand  the  relat- 
or, that  the  Constitution  grants  appeals  only 
from  final  judgments,  and  that  a  judgment 
which  is  subject  to  a  motion  for  a  new  trial 
is  suspended,  and  hence  not  a  final  Judgment 
subject  to  appeal,  and  becomes  final  only 
upon  the  overruling  of  the  motion  for  a  new 
trial.  In  support  of  his  contention  he  cites 
numerous  authorities  to  the  effect  that  a 
motion  for  a  new  trial,  when  the  right  to 
mak*  one  is  given,  suspends  the  Judgment,  and 
the  time  within  which  an  appeal  must  be  tak- 
en begins  to  run  from  the  time  the  motion  is 
overruled.  This,  It  must  be  conceded,  is  the 
general  rule,  and  is  the  one  adopted  by  this 
court  with  regard  to  the  time  within  which 
appeals  must  be  taken  from  Judgments  of  the 
district  courts,  notwithstanding  the  language 


contained  in  section  3301,  which  requires  It  to 
be  done  within  six  monttts  from  the  entry  of 
Judgment  The  reasons  for  the  rule  are  dis- 
cussed in  the  case  of  Watson  v.  Mayberry,  15 
Utah,  265,  49  Pac.  479,  and  they  are  well 
supported  by  the  following  authorities:  Smelt- 
ing Company  v.  Billings,  150  U.  S.  31,  14 
Sup.  Ct  4,  37  L.  Ed.  986 ;  Voorhees  ▼.  Mfg. 
Co.,  151  U.  8.  135,  14  Sup.  Ct  295,  38  L.  Ed. 
101;  Railroad  Co.  v.  Holmes,  155  U.  S.  137, 
15  Sup.  Ct  28,  39  L.  Ed.  99;  Kingman  T. 
Western  Mfg.  Co.,  170  D.  S.  675,  18  Sup.  Ct 
786,  42  L.  Ed.  1192;  2  Thompson,  Trials,  | 
2730;  HlUiard  on  New  Trials,  59;  State  v. 
Chapman,  76  Pac.  525,  35  Wash.  64;  Louis- 
ville, etc.,  ▼,  Commonwealth,  71  Ky.  179;  Rey- 
nolds V.  Horlne,  13  B.  Mon.  (Ey.)  234.  In  1 
Spelling  on  New  Trials,  $  28,  in  speaking  of 
new  trials  in  justice  courts,  the  author  says: 
"In  several  states  are  found  statutes  pro- 
viding for  a  new  trial  in  Justices'  courts. 
These  present  nothing  peculiar  or  exceptional. 
The  same  principles  govern  the  extent  and 
exercise  of  the  Jurisdiction  as  govern  courts 
of  record." 

The  right  to  grant  new  trials  being  express- 
ly conferred  upon  justices  of  the  peace  by 
section  3742,  the  legal  effect  of  a  motion  for 
a  new  trial,  if  filed  within  the  time  allowed 
by  the  statute  giving  the  right  to  file  it  must 
In  the  absence  of  any  express  provision  to  the 
contrary,  be  held  to  be  the  same  In  Justices' 
courts  as  in  the  district  courts.  This,  we 
think,  is  likewise  the  evident  purpose  and 
meaning  of  section  3771,  Rev.  St  1898,  where 
the  provisions  of  the  Code  In  their  nature 
applicable  are  made  applicable  to  the  pro- 
ceedings In  justices'  courts.  The  power  to 
vacate  judgments  and  to  grant  a  new  trial 
Is  certainly  conferred  on  Justices  of  the  peace, 
and  in  the  exercise  of  that  power,  to  the  ex- 
tent It  is  given.  It  cannot  in  legal  contempla- 
tion, be  different  from  the  exercise  of  a 
similar  power  by  the  district  courts.  If,  then, 
the  filing  of  a  motion  for  a  new  trial  in  the 
district  court  has  the  legal  effect  of  suspend- 
ing Its  Judgment  and  thus  preventing  It  from 
being  a  final  judgment  under  the  Constitu- 
tion, for  the  purposes  of  an  appeal,  as  held 
in  Watson  v.  Mayberry,  supra,  why  Is  not  the 
legal  effect  precisely  the  same  with  regard  to 
Judgments  of  Justices'  courts?  Certainly  the 
reasons  are  the  same,  which  are  that  the 
court  having  power  under  the  motion  to  set 
aside  the  judgment  and  to  grant  a  new 
trial,  therefore  the  Judgment  cannot  be  final 
until  the  overruling  of  the  motion,  which 
settles  the  contentions  of  the  parties  and 
makes  the  judgment  final;  and,  as  the  Con- 
stitution limits  the  right  to  an  appeal  from 
final  Judgments  only,  the  right  cannot  exist, 
and  therefore  cannot  be  exercised,  until  the 
judgment  is.  In  contemplation  of  law,  a  final 
Judgment 

The  respondent,  however,  contends  that  the 
Justice  was  required  to  pass  on  the  motion 
for  a  new  trial,  and  to  grant  or  refuse  It 
within  10  days  after  the  entry  of  the  judg- 
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luent  In  tliis  case.  By  reference  to  the  dates 
set  forth  in  the  statement  of  facts  It  will  be 
seen  that  this  was  not  done.  The  second 
(luestlon.  therefore,  arises,  which  Is:  Is  the 
time  within  which  the  justice  must  pass  upon 
the  motion  limited  by  section  3742?  It  must 
be  ^n^nted  that,  as  the  section  was  originally 
worded  and  punctuated,  expressly  In  view  of 
the  existing  time  limit  within  which  to  ap- 
lK?nl.  the  contention  has  great  force.  The 
original  phraseology  of  the  section  has,  how- 
ever, been  changed,  and  with  it  the  original 
punctuation,  to  make  it  conform  to  the  chang- 
ed phraseology.  This  change,  however,  can- 
not be  held  to  be  one  where  a  section  Is  re- 
written by  revisers  for  the  sake  of  brevity 
or  condensation,  with  the  view  of  retaining 
and  making  the  original  meaning  clearer;  but 
the  change  was  manifestly  made  for  the  pur- 
pose of  preventing  a  misconstruction  of  the 
meaning  of  the  statute,  and  to  so  frame  it 
that  only  one  meaning  was  possible  In  view 
of  the  language  used.  This  purpose  is  made 
c-lear,  we  think,  from  a  comparison  and  anal- 
ysis of  the  original  and  present  wording  and 
punctuation  of  the  two  sections.  As  It  orig- 
inally stood  It  read  and  was  punctuated  as 
follows:  "A  new  trial  may  be  granted  by  the 
justice,  on  motion,  within  ten  days  after  the 
entry  of  judgment."  What  could  the  Justice 
do,  under  the  wording  and  punctuation  of 
this  section?  He  could  grant  a  new  trial. 
How?  On  motion.  When?  Within  ten  days 
after  the  entry  of  the  judgment.  In  this 
section  the  phrase  "within  ten  days,"  etc., 
clearly  relates  hack  to  and  modlfles  the 
phrase  "a  new  trial  may  be  granted";  that 
is.  the  time  limit  can  only  refer  to  the  grant- 
ing of  a  new  trial.  It  cannot  reasonably  be 
made  to  refer  to  anything  else.  It  cannot 
refer  to  the  phrase  "on  motion,"  because  this 
phrase  does  no  more  than  point  out  the  means 
by  which  the  power  to  grant  Is  set  In  mo- 
tion. The  phrase  "on  motion"  might  just  as 
well  be  placed  in  parenthesis  in  the  original 
section,  for  that  Is  Its  grammatical  effect,  In 
view  that  It  Is  set  oft  by  commas.  It  was  a 
reasonable  contention,  therefore,  under  the 
old  wording  and  punctuation,  that  the  motion 
for  a  new  trial  would  have  to  be  made  and 
passed  on  within  10  days  from  the  entry  of 
judgment.  Of  course,  this  construction  would 
lead  to  some  Incongruity,  In  that  no  time 
limit  is  given  In  which  a  motion  was  to  be 
made,  except  the  Implied  one  that  It  must 
be  made  at  least  before  It  had  to  be  passed 
on.  The  succeeding  section,  however,  pro- 
vides for  counter  affidavits.  If  filed  one  day 
previous  to  the  hearing  on  the  motion.  Tak- 
ing all  these  provisions  together,  it  left  the 
whole  matter  In  a  somewhat  confused  state. 
This  evidently  was  Intended  to  be  corrected 
when  the  section  was  amended  and  adopted 
In  1898  as  section  3742.  That  section  now^ 
reads  and  is  punctuated  as  follows:  "A  new 
trial  may  be  granted  by  the  justice  on  motion 
made  within  ten  days  after  the  entry  of 
Judgment."    It  will  be  observed  that  the  two 


commas  which  separated  the  phrase  "on  mo- 
tion" are  omitted,  while  after  said  phrase 
the  word  "made"  Is  Inserted.  The  word 
"made"  here  clearly  refers,  and  can  only  re- 
fer, to  the  phrase  "on  motion";  that  Is,  on 
motion  being  made.  etc.  The  word  "being," 
or  its  equivalent,  "which  is,"  Is  Implied  be- 
fore the  word  "made."  Under  the  present 
wording  of  the  statute,  the  phrase  "within 
ten  days"  no  longer  can  be  carried  back  to 
the  phrase  "a  new  trial  may  be  granted."  but 
It  now  qualiflos  the  phrase  "on  motion  made"; 
that  Is,  if  a  motion  be  made  within  10  days 
after  entry  of  judgment,  the  justice  may 
grant  a  new  trial.  It  certainly  will  not  do 
to  say  that  the  phrase  "within  ten  days,"  etc., 
as  written  In  the  present  section,  refers,  or 
under  any  rule  of  grammatical  construction 
can  reasonably  be  made  to  refer,  back  to  "a 
new  trial  may  be  granted,"  so  as  to  make  It 
mean  that  a  new  trial  may  be  granted  within 
10  days  after  the  entry  of  judgment  on  motion 
made  for  that  purpose.  To  so  construe  the 
language  of  the  section  would  distort  the 
regular  and  ordinary  meaning  of  the  words. 
In  view  of  their  position,  and  would  change 
the  manifest  Intention  of  the  author  who 
placed  them  as  they  stand. 

We  are  not  unmindful  of  the  salutary  rule 
that  It  Is  our  duty  to  harmonize  conflicting 
provisions  or  sections,  if  possible,  and,  to 
that  end.  to  expand  or  restrict  the  natural 
or  ordinary  meaning  of  words  to  make  them 
speak  the  evident  intention  of  the  author  or 
authors.  This  rule,  however,  does  not  per- 
mit us  to  go  to  the  extent  of  changing  the 
entire  meaning  of  a  section  or  provision  to 
bring  about  harmony.  The  first  duty  of  the 
court  is  to  give  all  words  and  phrases  their 
natural,  obvious,  and  ordinary  meaning,  and 
tlie  right  to  expand  or  restrict  them  Is  per- 
missible only  when.  In  giving  the  ordinary 
and  natural  meaning,  the  result  would  lead 
to  absurdity,  or  to  a  partial  or  total  repeal 
of  a  provision  or  section.  If  the  natural  and 
obvious  meaning  can  be  retained,  and  all 
conflicting  provisions  can  be  harmonized  and 
made  effective,  by  other  reasonable  rules  and 
principles  of  construction,  then  the  latter 
method  will  be  adopted,  as  It  should  be. 
There  are  such  other  reasonable  means  open 
In  this  case.  The  right  to  an  appeal  in  this 
state  from  final  judgments  of  justices'  courts 
is  a  constitutional  right.  The  means  and  the 
limits  of  Its  exercise  only  are  left  to  legis- 
lative power.  The  right  to  make  a  motion 
for  a  new  trial  Is  conferred  upon  a  litigant, 
and  the  Justice  is  given  the  power  to  grant 
It.  As  we  read  the  statute,  no  limit  Is  fixed 
within  which  the  motion  must  be  decided, 
although  one  is  fixed  within  which  it  must 
be  made.  Under  the  rules  of  procedure  ei- 
ther party  may  bring  the  motion  on  for  hear- 
ing at  any  time,  and  the  justice  certainly 
could,  after  a  reasonable  time,  be  compelled 
to  act  upon  It.  Tlie  only  provision,  there- 
fore, that  stands  In  the  way  of  harmonizing 
all  of  the  provisions  pertaining  to  new  trials 
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and  appeals  from  Justices'  courts,  Is  the 
one  tbat  an  appeal  must  be  taken  within  30 
dajs  after  the  rendition  of  the  judgment 

We  have  already  pointed  out  that  this 
court  has  held,  as  other  courts  have,  that  the 
making  of  a  motion  for  a  new  trial  within 
the  proper  time  suspends  the  Judgment,  and 
preyents  its  finality  for  the  purpose  of  an 
appeal.  If  this  be  so,  then  the  Judgment  In 
this  case  was  not  a  final  Judgment,  within 
the  constitutional  meaning,  while  the  motion 
for  a  new  trial  was  pending,  and  hence  not 
appealable.  The  right  to  an  appeal,  then, 
did  not  exist,  and  could  not  be  exercised, 
until  the  Judgment  was  made  final  by  the 
overruling  of  the  motion  for  a  new  trial, 
the  pendency  of  which  prevented  it  from  be- 
ing so.  It  Is  no  answer  to  say  that  a  party 
may  appeal,  notwithstanding  the  motion  re- 
mains imdlsposed  of.  The  right  to  make 
the  motion  Is  given.  The  purpose  thereof 
must  be  to  give  the  Justice  an  opportunity  to 
review  bis  findings  respecting  the  sufficiency 
of  the  evidence,  or.  In  case  of  accident  or 
surprise  or  newly  discovered  evidence,  to 
grant  a  new  trial  upon  those  grounds.  The 
motion  was  not  Intended  as  a  mere  Idle  cere- 
mony, which  It  would  be  If  an  appeal  must 
be  taken  while  It  Is  pending  or  before  a  rul- 
ing thereon.  Jurisdiction,  being  once  con- 
ferred. Is  not  to  be  destroyed,  unless  by 
some  positive  provision  or  by  some  unavoid- 
able Implication  of  law.  If  it  be  held,  there- 
fore, that  the  time  for  an  appeal  dates  from 
the  time  the  Judgment  in  fact  became  final 
by  the  overruling  of  the  motion  for  a  new 
trial,  which  Is  In  accordance  with  the  gen- 
eral rule,  then  all  the  seeming  confilctlng 
provisions  of  the  different  sections  are  har- 
monized, and  no  violence  Is  committed  by 
the  construction  above  adopted  to  any  of 
them.  If,  however,  we  hold  that  the  time 
for  an  appeal  from  Judgments  of  the  district 
courts  does  not  run  from  the  entry  of  judg- 
ment, when  such  is  the  language  of  the  stat- 
ute, but  that  It  does  so  from  Justices'  Judg- 
ments, under  precisely  the  same  conditions 
and  language,  so  far  as  Its  effect  Is  con- 
cerned, then  we  must  Ignore  either  one  or 
the  other  provision  applicable  to  the  same 
subject-matter,  viz.,  the  constitutional  pro- 
vision of  appeals  from  final  Judgments.  It 
is  manifest  that  a  Judgment  cannot  be  final 
80  long  as  it  Is  within  the  power  of  the 
court  to  set  It  aside  upon  a  pending  motion. 
It  Is  equally  obvious  that  the  mere  grade  of 
a  court  cannot  affect  this  principle.  Of 
course,  all  this  depends  on  whether  the  mo- 
tion for  a  new  trial  must  be  made  and 
passed  upon  within  10  days  from  the  entry 
of  the  judgment.  Upon  this  point  we  have 
already  pointed  out  the  distinction  between 
section  3742  as  changed  In  1898  and  as  it 
was  before  that  time. 

In  1898  section  3657,  Ck>mp.  Laws  188S, 
was  also  substituted  by  section  3744,  which 
gives  an  enlarged  right  to  an  appeal  in  a  cer- 
tain class  of  cases.     It  might  just  as  well 


be  contended  that  the  meaning  of  section 
3744  is  the  same  as  the  meaning  of  section 
3657,  as  to  say  that  section  3742  means  the 
same  as  did  the  old  section  3655.  The  phrase- 
ology of  section  3742  being  changed,  it  must 
be  assumed  that  the  meaning  was  Intended 
to  be  changed.  The  change  is  too  radical, 
according  to  the  rules  applied  to  ascertain 
the  ordinary  meaning  of  words,  to  admit  of 
serious  doubt  Where  such  is  the  case,  the 
courts  have  no  right  to  force  Into  the  new 
phraseology  the  old  meaning.  2  Lewis'  Sutli. 
Stat  Oon.  §  401 ;  Collins  v.  Mlllen,  57  Ohio 
St  289-296,  48  N.  E.  1097.  When  the  change 
was  made  In  1898,  the  Constitution  had 
changed  the  right  to  appeal  to  this  court 
with  regard  to  the  great  majority  of  the  cas- 
es tried  In  Justices'  courts.  Nearly  all  the 
cases  became  final  on  appeal  to  the  district 
courts  after  the  adoption  of  the  Constitution 
In  1806;  but  the  old  provision  still  stood — 
that  a  Justice  must  decide  a  case  and  render 
Judgment  within  two  days  after  trial.  It 
is  only  fair  to  assume  that  the  Legislature 
thought  that  while  that  short  space  of  time 
might  be  sufficient  in  most  cases,  there  might 
be  some  which  required  more  time  for  con- 
sideration; hence  it  made  the  time  within 
which  a  new  trial  might  be  granted  without 
express  limitation,  leaving  It  to  the  parties  to 
call  it  np  for  bearing,  and  give  the  Justice  a 
reasonable  time,  at  least.  In  which  to  decide, 
the  same  as  In  the  district  courts.  If  this 
was  not  the  Intention,  then  It  would  have 
been  an  easy  matter  for  the  Legislature  to  so 
frame  the  section  as  to  limit  both  the  time 
of  filing  the  motion  and  the  time  In  which 
It  should  be  luissed  on.  The  first  was  pro- 
vided for.  The  latter  was  omitted,  and  we 
are  not  authorized  to  make  it  by  a  forced 
construction,  for  the  sole  reason  that  a  time 
limit  is  fixed  In  another  section  with  regard 
to  some  other  matter  connected  with  the 
first  but  which  has  been  held  does  not  under 
similar  conditions  apply  to  Judgments  of  oth- 
er courta 

We  are  cited  to  cases  from  other  courts 
which  It  is  asserted  are  decisive  of  the  ques- 
tion. We  will  now  briefly  review  these  cases. 
Scott  V.  Meyer,  3  S.  W.  883,  49  Ark.  17,  is  a 
case  from  the  state  of  Arkansas,  where  It 
was  held  that  the  time  limit  for  an  appeal  in 
that  state  is  absolute,  and  that  the  pendency 
of  a  motion  for  a  new  trial  does  not  extend 
the  time  In  which  to  appeal.  The  decision 
is  very  brief,  and  gives  no  reasons  for  the 
conclusion  reached.  It  is  contrary,  however, 
to  nearly  all.  If  not  all,  the  authorities.  In 
holding  that  the  pendency  of  a  motion  for  a 
new  trial.  If  filed  under  a  statutory  right 
and  within  time,  does  not  8usi)end  a  Judg- 
ment for  the  purxMses  of  an  appeal.  See  au- 
thorities first  above  cited.  The  Montana  case 
(State  V.  Votaw,  16  Mont  308,  40  Pac.  597), 
does  not  reach  the  question  Involved  In  this 
case.  That  case  decides  that  the  notice  of 
intention  to  move  is  not  a  motion  for  a  new 
trial,  and  that  a  new  trial  granted  by  a  Ju» 
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ttce  of  tbe  peace  upon  a  motion  filed  after 
the  time  In  which  the  statute  required  It  to 
be  done  was  of  no  force  or  effect,  and  that 
the  original  judgment  was  not  vacated  there- 
by. Were  such  a  case  presented  here,  we 
should  not  hesitate  to  follow  that  decision. 
Kemer  r.  Petigo,  25  Kan.  652,  is  a  case  where 
It  is  held  that  the  Justice  exceeded  his  pow- 
er In  granting  a  new  trial  In  a  case  tried  be- 
fore him,  for  the  reason  that  the  statutes 
of  Kansas  permitted  him  to  grant  new  trials 
only  In  cases  tried  to  a  jury.  Moreover,  the 
time  within  which  a  new  trial  could  be  grant- 
ed. In  any  event,  was  absolutely  limited  by 
tbe  Kansas  statute,  and  the  justice  granted  a 
new  trial  after  the  limit  had  passed.  Tbe 
case  of  Vogel  v.  Lawrenceburgh  Tob.  Co.,  49 
Ind.  218,  is  like  the  Kansas  case.  In  that  the 
Justice  acted  after  the  time  limit  imposed  by 
the  Indiana  statute  had  expired.  This  was 
also  the  precise  point  decided  In  tbe  case  of 
Derby  v.  Heath,  59  Ohio  St.  54,  51  N.  E.  547, 
and  Burroughs  v.  Taylor,  90  Va.  5.").  17  S.  E. 
745.  The  citation  found  in  24  Cyc.  580,  cited 
by  counsel,  contains  nothing  to  the  contrary. 

The  foregoing  are  all  the  cases  cited,  and 
we  have  found  no  others.  In  all  those  cases, 
therefore,  we  have  an  express  statutory  limi- 
tation within  which  the  Justice  must  act, 
and  if  be  falls  to  do  so  within  that  limit 
the  power  to  act  Is  wanting.  If  this  had 
been  made  so  by  express  statute  in  this  state, 
there  would  be  no  difficulty  ;  but  we  are  ask- 
ed to  so  hold  by  Implication  merely.  We 
should  have  less  hesitancy  in  so  holding,  were 
It  not  for  the  fact  that  this  court  has  held — 
and  which  holding  Is  clearly  right,  both  upon 
principle  and  authority — that  the  time  limit 
for  appeals  made  In  almost  the  precise  lan- 
guage, certainly  in  the  same  sense,  did  not 
apply,  where  a  motion  for  a  new  trial  was 
pending,  when  applied  to  the  district  courts. 
This  has  become  the  settled  practice  In  this 
state.  Stoll  r.  Daly  Mining  Company.  19 
Utah,  280,  57  Pac.  295.  If  this  Is  good  law 
when  applied  to  appeals  from  district  courts, 
It  should  be  the  same  when  applied  to  Jus- 
tices' courts. 

We  might  add.  In  conclusion,  that  the  ques- 
tion here  decided  has  no  longer  any  practical 
value  or  effect,  apart  from  its  effect  In  this 
case,  for  the  reason  that  the  Legislature  at 
Its  last  session  fixed  the  time  absolute  In 
which  appeals  must  be  taken  from  Justices' 
courts.  This,  however,  is  no  reason  why  we 
should  not  declare  the  law  as  in  our  judg- 
ment It  should  be  declared. 

A  peremptory  writ  of  mandate  Is  granted, 
requiring  the  respondent  to  vacate  the  judg- 
ment dismissing  the  appeal  and  to  reinstate 
the  case,  and  to  proceed  therewith  In  accord- 
ance with  law. 

Mccarty,  C.  J.,  and  STRAUP,  J.,  concur. 

On  Rehearing. 

FRICK,  J.  An  atipllcatlon  for  a  rehearing 
Is  made  in  this  case,  asking  this  court  to 


modify  the  Judgment  heretofore  rendered, 
so  as  to  Include  costs  In  favor  of  the  peti- 
tioner and  against  the  respondent,  Mae  Hough- 
ton. While  in  some  cases  the  courts  have 
awarded  costs  in  certiorari  and  mandamus 
proceedings  to  the  prevailing  party,  the  same 
as  in  all  other  cases,  we  think  the  better 
rule,  in  the  absence  of  a  special  statute,  is 
to  award  or  withhold  costs  as  best  com- 
ports with  a  sound  judicial  discretion.  Merrill 
on  Mandamus,  {  310;  High  on  Extra.  Rem. 
(3d  Ed.)  i  518.  This  has  also  been  tbe  pre- 
vailing rule  in  this  court.  0.  S.  L.  Ry.  Co. 
V.  District  Court,  85  Pac.  360,  30  Utah.  371; 
Hoffman  v.  Lewis  (Utah)  87  Pac.  167;  State 
V.  Morse  (Utah)  87  Pac.  705. 

Tbe  petitioner,  however,  insists  that  In 
this  case  the  costs  should  be  taxed  against 
tbe  real  party  In  interest,  and  asserts  that 
the  real  party  in  interest  was  made  a  party 
to  this  proceeding,  and  hence  tbe  costs  should 
be  taxed  against  her.  This  sometimes  is 
done,  and  properly  so.  as  appears  from  the 
case  of  Whltmore  v.  Harris,  10  Utah  259, 
37  Pac.  464.  In  tliat  case,  however,  the  real 
party  in  interest  resisted  the  application, 
while  In  the  case  at  bar  no  one  appeared 
but  the  judge.  Costs  are  sometimes  taxed 
against  the  real  party  in  Interest,  although 
not  a  nominal  party  to  the  proceedings.  Peo- 
ple v.  Bacon,  18  Mich.  247.  More  frequent- 
ly, however,  costs  are  not  allowed  to  either 
party.  State  v.  Judge,  12  Iowa,  237,  Tennant 
V.  Crocker,  85  Mich.  328-340,  48  N.  W.  577, 
and  the  cases  first  above  cited  from  this 
court.  Applying  the  general  rule  to  this 
case,  we  do  not  think  it  is  a  proper  case  in 
which  to  tax  costs  against  the  real  party 
in  Interest,  for  the  following  reasons: 

Tbe  question  presented  to  tbe  district  court 
was  one  of  Jurisdiction — power  to  hear  the 
appeal  on  the  merits.  If  the  appeal  was  not 
taken  In  time,  the  district  court  was  with- 
out power  to  hear  and  determine  the  ques- 
tions Involved.  The  district  court,  there- 
fore, might  have  raised  the  question  on  its 
own  motion,  and  the  fact  that  the  respond- 
ent, Mae  Houghton,  made  tlie  motion  to  dis- 
miss the  appeal,  was  no  more  than  a  sug- 
gestion that  the  court  was  without  jurisdic- 
tion to  proceed  to  the  merits  of  the  case. 
The  court  concurred  in  this  view  and  entered 
judgment  accordingly.  Unfortunately  tbe  law 
did  not  permit  the  petitioner  to  appeal 
from  that  judgment,  and  hence,  in  order  to 
settle  the  legal  questions  involved,  he  was 
compelled  to  resort  to  a  direct  proceeding 
in  this  court  against  the  judge.  To  have 
commenced  the  proceeding  against  the  re- 
spondent, Houghton,  would  have  been  use- 
less; nor  was  she  a  necessary  party  to  the 
proceeding  in  this  court.  True,  she  might 
have  filed  an  answer  and  have  resisted  the 
application,  and  possibly  have  put  the  peti- 
tioner to  some  additional  trouble  and  ex- 
pense. This  she  did  not  do,  however;  but 
the  judge  appeared  alone,  and  he  did  so  for 
the  sole  purpose  of  settling  the  law.    If  the 
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respondent,  Houghton,  had  come  into  this 
court  and  confessed  the  application  of  the 
petitioner,  the  result  would  have  been  the 
same.  Her  admission  could  not  have  con- 
ferred jurisdiction  on  the  district  court,  nor 
could  It  have  relieved  this  court  from  deter- 
mining that  question.  Jurisdiction  of  the 
subject-matter  cannot  be  conferred  in  that 
way.  The  dilemma,  therefore,  applied  to  the 
petitioner  alone.  It  was  his  misfortune  to 
be  placed  in  the  legal  attitude  of  either  hav- 
ing to  pay  a  Judgment  rendered  against  him 
by  a  competent  court  In  the  original  action, 
or  come  to  this  court  in  a  direct  proceed- 
ing to  determine  the  question  wliether  or 
not  he  should  be  given  another  trial  on  the 
merits.  While  he  is  innocent,  the  respond- 
ent, Houghton,  is  equally  without  fault;  and 
the  only  obstacle  in  his  way,  as  the  district 
Judge  viewed  It.  was  the  want  of  jurisdic- 
tion on  his  part  to  hear  the  appeal  on  the 
merits. 

We  do  not  tliink,  therefore,  that  this  Is  a 
proper  ease  in  which  to  Impose  the  costs  of 
this  proceeding  upon  the  respondent,  Hough- 
ton. The  application,  therefore,  ought  to  be, 
and  accordingly  Is,  denied. 

Mccarty,  C.  J.,  and  STRAUP,  J.,  con- 
cur. 


NELSON  V.  KEITH-O'BRIEN  CO.  et  al. 

(Supreme  Court  of  Utah.     June  26,  1907.) 

1.  CORPOBATION.S— RlOIIT    TO    ASSESS    STOCK. 

The  power  of  a  corporation  to  levy  an  as- 
SPBsment  on  full-paid  capital  stock  must  be  de- 
rived from  the  statute,  the  articles  of  incorpora- 
tion, or  some  other  express  promise  to  pay. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  $  654.] 

2.  Same— Assessment  of  Paid-Up  Stock. 

The  original  articles  of  incorporation  of  a 
company  granted  the  directors  power  for  the 
purposes  of  paying  expense.s,  conducting  the 
business,  or  paying  the  debts  of  the  corpora- 
tion to  levy  assessments  upon  the  outstanding 
capital  stock  as  provided  by  law,  and  declared 
the  capital  stock  for  that  purpose  assessable. 
It  was  also  provided  that  the  articles  might  be 
amended  in  any  respect  at  any  .stockholders' 
meeting  called  for  tliat  purpo.se  after  due  no- 
tice ;  a  majority  of  the  outstanding  stock  rep- 
resented at  the  meeting  voting  for  the  amend- 
ment. Rev.  St.  18ns.  i  331.  allows  the  assess- 
ment of  full-paid  capital  stock  to  the  extent  and 
in  the  manner  expressly  provided  in  the  articles 
of  incorporation.  Held,  that  a  majority  of  the 
outstanding  stock  had  power  to  amend  the  arti- 
cles, so  as  to  authorize  an  a.ssessment  on  the 
full-paid  capital  stock  when  the  corporate  in- 
debtedness exceeded  10  per  cent,  of  the  outstand- 
ing stock,  notwithstanding  Rev.  St.  1898,  S  SSS. 
providing  that  articles  of  incorporation  might  be 
amended  by  two-thirds  of  the  outstanding  capi- 
tal stock,  but  declaring  that  the  liability  of  the 
holders  of  full-paid  capital  stock  for  assess- 
ments, etc.,  should  not  be  changed  without  the 
consent  of  "all"  the  stockholders. 

3.  Same— Tbeasurt  Stock. 

The  articles  of  Incorporation  of  a  company 
provided  tliat  .")00  shares  of  its  capital  stock 
should  remain  in  the  treasury,  and  should  be 
disposed  of  at  such  time  and  for  such  price  as 


the  directors  should  determine.  The  financial 
condition  of  the  company  was  such  that,  if  the 
stock  were  sold,  no  substantial  sum  would  be 
realized  for  it.  Jfrld,  that  the  directors  were 
not  required  to  sell  the  treasury  stock  before 
levying  an  assessment  on  the  outstanding  stock 
to  pay  the  corporate  debts.! 

Appeal  from  District  Court,  Third  Dis- 
trict;  M.  L.  Ritchie,  Judge. 

Action  by  H.  A.  Nelson  against  the  Keith- 
O'Brien  Company  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

M.  P.  Braffett  and  King.  Burton  &  King, 
for  appellant.  Dickson,  Ellis,  Ellis  &  Schoul- 
der  and  Howat  &  Macmillan,  for  respondents. 

STRAUP,  J.  This  action  was  brought  by 
plaintiff  against  the  Keith-O'Brien  Company, 
a  corporation  engaged  in  general  mercantile 
business  and  organized  under  the  laws  of  the 
state  of  Utah,  and  against  its  directors  and 
its  secretary,  for  an  alleged  conversion  of 
certain  shares  of  the  capital  stock  of  the  cor- 
poration owned  by  the  plaintiff  and  his  as- 
signors. Judgment  was  in  favor  of  the  de- 
fendants, and  plaintiff  appeals. 

The  full-paid  capital  stock  of  the  plaintiff 
and  his  assifniors  was  sold  by  the  defendants 
for  nonpayment  of  assessments  levied  against 
It.  The  only  question  presented  Is  whether 
the  board  of  directors  had  authority  to  assess 
the  stock.  Section  331,  Rev.  St.  1S98,  pro- 
vides: "The  property  of  the  corporation  and 
the  unpaid  stock  shall  be  liable  for  the  debts 
of  the  corporation ;  but  the  individual  prop- 
erty of  any  holder  of  full-paid  capital  stock  of 
any  corporation  organized  since  March  eighth, 
eigbtpen  hundred  and  ninety-four,  or  that 
hereafter  may  be  organized,  under  the  laws 
of  this  state,  e.vcept  as  otherwise  expressly 
provided  In  this  title,  shall  not  be  liable  for 
the  coriwrate  obligations,  nor  shall  assess- 
ments be  levied  on  such  stock  for  any  purpose 
whatever,  except  to  such  extent  and  in  such 
manner  as  may  be  expressly  provIde<l  in  the 
articles  of  Incorporation."  Section  338  pro- 
vides: "The  article.'^  of  incorporation  of  any 
corporation  now  existing,  or  that  may  here- 
after be  organized  under  the  laws  of  this 
state,  may  be  amended  in  any  resjiect  con- 
formable to  the  provisions  of  this  chapter  by 
a  vote  representing  at  least  two-thirds  of  the 
outstanding  capital  stock  thereof  at  a  stock- 
holders' meeting  called  for  that  purpose,  as 
hereinafter  prescribed;  provided,  that  the 
original  purpose  of  the  corporation  shall  not 
be  altered,  nor  shall  the  capital  stock  be  di- 
minished to  an  amount  less  than  fifty  per 
cent,  in  excess  of  the  indebtedness  of  the 
corporation;  and  provided  further,  that  the 
liability  of  the  holder  of  full-paid  capital 
stock  for  assessments  or  for  the  indebtedness 
of  the  coriwratlon  shall  not  be  changed  with- 
out the  consent  of  all  the  stockholders."  Sec- 
tion .3.">4  provides:  "The  full-paid  capital  stock 
of   any  corporation   organized   since   March 
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eighth,  eighteen  hundred  and  ninety-four,  or 
that  may  hereafter  be  organissed  under  the 
laws  of  this  state,  shall  not  be  assessable  for 
any  purpu^  whatever,  except  to  such  extent 
and  in  such  manner  as  may  be  exprt.-ssly  pro- 
Yided  In  the  articles  of  Incorporation;  pro- 
vided, that  If  such  stock  Is  made  assessable 
nnd  the  manner  of  levying  the  assessment  Is 
not  provided  for,  it  shall  be  levied  In  the  man- 
ner and  form  hereinafter  prescribed." 

The  defendant  company  was  organized  Dc- 
ceml)er  2,  1902.  So  far  as  material,  tlie  ar- 
ticles of  Incorporation  provided :  That  the 
capital  stock  should  be  $250,000,  divided  into 
2,500  shares,  of  the  par  value  of  $100  per 
share,  and  stated  the  names  of  the  incorpo- 
rators and  the  amount  of  stock  subscribed  by 
each,  aggregating  2,000  shares,  of  which  the 
plaintiff  and  his  assignors  subscribed  222^ 
shares.  They  further  provided  that:  "The 
remainder  of  said  shares  of  said  capital 
stock,  to  wit:  500  shares  thereof,  shall  be  and 
remain  In  the  treasury  of  said  corfioratlon, 
unissued,  and  shall  be  disposed  of  at  such 
time  and  for  such  price  as  the  board  of  di- 
rectors of  said  corporation  may  determine, 
for  the  purpose  of  carrying  on  the  business 
of  said  corporation,  or  In  the  payment  of 
debts,  obligations  or  the  purchase  of  property 
necessary  or  proper  for  the  uses  and  pur|)ose8 
of  snld  corporation,  provided,  however,  the 
stockholders  of  record  of  said  corporation 
shall  have  the  first  right  to  purchase  said 
stock  pro  rata."  Article  16  provides:  "That 
the  board  of  directors  of  said  cortwration 
shall  have  the  power  and  authority,  for  the 
purposes  of  paying  expenses,  conducting  the 
business,  or  paying  the  debts  of  said  coriwra- 
tion,  to  levy  and  collect  assessments  upon  the 
outstanding  capital  stock  of  said  corporation 
In  the  manner  and  form  and  to  the  extent  as 
is  provided  by  law.  For  that  purpose  and  to 
that  end  the  capital  stock  of  this  corporation 
is  hereby  declared  assessable."  Article  19 
provides:  "That  these  articles  of  Incori)ora- 
tion  may  be  amended  In  any  respect  at  any 
stockholders'  meeting  called  for  that  purpose, 
specifying  In  the  notice  of  such  stockholders' 
meeting  the  nature  of  the  amendments;  a 
majority  of  the  outstanding  capital  stock  of 
said  corporation  represented  at  such  meet- 
ing either  personally  or  by  proxy  voting  for 
such  amendments." 

In  1903  (Sess.  Laws,  p.  78,  c.  94)  the  Legis- 
lature, among  other  sections,  amended  sec- 
tion 338,  Rev.  St.  1898,  to  read:  "The  articles 
of  incorporation  of  any  coriwration  now  ex- 
isting or  that  may  hereafter  be  organized 
under  the  laws  of  this  state  may  be  amended 
in  any  respect  conformable  to  the  laws  of 
this  state  by  a  vote  representing  at  least 
two-thirds  of  the  outstanding  capital  stock 
thereof  at  a  stockholders'  meeting  calle<l  for 
that  purpose  as  hereinafter  prescribed.  Pro- 
vided, that  the  original  piu*i>ose  of  the  corpo- 
ration shall  not  be  altered,  nor  shall  the 
capital  stock  l>e  diminished  to  an  amount  less 
than  fifty  per  cent.  In  excess  of  the  Indebted- 


ness of  the  cori)oration;  and  provided  fur- 
ther, that  the  pcr-sonal  or  individual  liability 
of  the  holder  of  full-paid  capital  stock  for 
assessments  or  for  the  indebtedness  or  obli- 
gations of  the  corpuratiou  shall  not  )>e  chang- 
ed without  the  consent  of  all  the  stockhold- 
ers." Section  1,  art.  12,  of  the  Constitution 
of  Utah,  is:  "Cori)oratious  may  be  formed  mi- 
der  general  laws,  but  shall  not  be  created  by 
special  acts.  All  laws  relating  to  corjKira- 
tious  may  be  altered,  amended  or  rei)ealcd  by 
the  Legislature,  and  all  corporations  doing 
business  in  this  state,  may,  as  to  such  busi- 
ness, be  regulated,  limited  or  restrained  by 
law." 

On  the  15th  day  of  February,  1904,  in  pur- 
suance of  previous  notice  of  a  special  meeting 
for  that  purijose,  the  stockholders  of  the  de- 
fendant company  representing  1,055  shares  of 
the  capital  stock  amended  article  IC  of  the 
articles  of  incorporation  to  read:  "That, 
whenever  the  said  corporation  Is  indebted  to 
an  amount  exceeding  10  per  cent,  of  the 
amount  of  the  outstanding  capital  stock  of 
said  corporation,  the  board  of  directors  shall 
have  the  power  and  authority,  for  the  puriK>se 
of  paying  said  indebtedness,  to  levy  and  col- 
lect an  assessment  upon  the  outstanding 
capital  stock  of  said  corporation  in  an  amount 
sufficient  to  pay  said  Indebtedness,  but  not  to 
exceed  50  per  cent,  of  the  outstanding  capital 
stock,  and  shall  have  the  power  and  authoriti' 
to  levy  and  collect  such  other  assessments 
upon  the  capital  stock  of  said  corporation  as 
are  authorized  by  statute;  but  only  one  as- 
sessment exceeding  the  amount  authorized  by 
statute  shall  be  levied  by  the  directors  of  said 
corporation.  To  the  e.\teut  herein  mentioned 
the  capital  stock  of  this  corjwration  is  hereby 
declared  to  be  assessable."  The  amendment 
was  adopted  by  1,G05  shares  of  the  capital 
stock  voting  for  it.  Fifty  shares  voted 
against  It.  On  March  8,  1904,  the  directors 
adopted  the  following  resolution:  "Itesolved, 
that  an  assessment  of  50  jier  cent.,  to  wit, 
$50  per  share,  be,  and  the  same  is  hereby, 
levietl  upon  all  of  the  outstanding  capital 
stock  of  the  said  Keith-O'Urlen  company, 
which  shall  be  payable  to  K.  G.  Kidder,  sec- 
retary of  said  company,  at  Itoom  100,  David 
Keith  Building,  Salt  Lake  City,  Utah,  on  or 
before  the  2d  day  of  May,  1904;  and  any 
shares  of  stock  ui>on  which  said  assessment 
shall  not  be  paid  on  or  before  the  2d  day  of 
May,  1904,  shall  be  delinquent,  and  shall  be 
sold  according  to  law  on  the  Uth  day  of  June, 
1904,  to  pay  the  amount  of  said  assessment 
and  the  costs  of  advertising  and  expenses  of 
sale."  Notices  of  the  amending  of  the  articles 
and  of  the  levying  of  the  assessment  were 
properly  given.  The  plaintiff  and  his  as- 
signors failed  to  pay  the  assessment,  where- 
upon their  stock  was  sold. 

The  appellant  contends :  (1)  That  the  orig- 
inal articles  of  incuri>oratiou  did  not  author- 
ize the  board  to  levy  au  assessment  upon 
the  outstanding  capital  stock  fully  imid,  nor 
were  any  number  of  stockholders  leas  than 


Digitized  by 


Uoogle 


32 


91  PACIFIC  REPORTEa. 


(Utah 


the  whole  authorized  to  amend  the  articles 
with  respect  to  levying  and  collecting  as- 
sessments oa  such  stock ;  (2)  that  the  Legis- 
lature, under  the  reserved  power  of  the  Con- 
stitution, could  not  lawfully  confer  authority 
upon  two-thirds  of  the  stockholders,  or  any 
other  number  of  stockholders  less  than  the 
whole,  to  make  amendments  to  the  articles, 
so  as  to  levy  assessments  on  such  capital 
stock,  without  the  consent  of  the  minority  ; 
and  (8)  that  In  all  events  such  assessments 
could  not  lawfully  be  made  until  the  treasury 
stock  was  first  exhausted. 

It  undoubtedly  Is  the  law  that  the  power 
of  a  corjwratlon  to  levy  an  assessment  on 
full-paid  capital  stock  must  be  derived  from 
the  statute,  or  the  articles  of  incorporation, 
or  some  other  express  promise  to  pay  it.  It 
may  be  assumed  that,  were  it  not  for  the 
provisions  contained  In  articles  16  and  19 
of  the  articles  of  Incorporation,  the  original 
articles  could  not  have  been  amended,  under 
section  338.  Rev.  St.  1898,  so  as  to  authorize 
the  levy  of  an  assessment  on  full-paid  cap- 
ital stock  without  the  consent  of  all  the 
stockholders.  But  section  331,  Rev.  St.,  pro- 
vides that  assessments  are  not  to  be  levied 
on  full-pnld  stock  for  any  purpose  whatever, 
except  to  such  extent  and  In  such  manner  as 
may  be  expressly  provided  in  the  articles  of 
Incorporation.  And  It  is  the  general  rule 
that  "a  majority  of  the  stockholders  of  a 
<K)rporation  clearly  have  the  power  to  make 
any  alterations  or  changes  in  the  constitution 
of  the  corporation  which  are  authorized  by 
Its  charter,  for  this  power  Is  within  the  con- 
tract between  the  corporation  and  its  stock- 
holders." 3  Clark  &  Marshall's  Private  Cor- 
porations, {  630.  "It  Is  a  principle  of  law," 
says  Mr.  Cook,  In  his  work  on  Corporations 
(volume  1  [5th  Ed.]  §  241),  "coeval  with  the 
existence  of  corporations  having  capital  stock, 
that,  unless  the  corporation  charter  or  con- 
stitutional statute  provides  otherwise,  a  stock- 
holder, the  full  par  value  of  whose  stock  has 
been  paid  In,  Is  not  liable  for  and  cannot 
be  made  to  pay  any  amounts  in  addition 
thereto."  The  plaintiff  and  his  assignors  sub- 
scribed the  articles  of  incorporation.  The 
articles  are  their  contract.  What  powers 
have  they  conferred  upon  the  board  of  di- 
rectors, or  a  majority  of  the  stockholders, 
by  the  terms  of  their  contract?  Fairly  con- 
strued, article  16  of  their  contract  means 
that,  for  the  purpose  of  paying  expenses, 
conducting  the  business,  and  for  paying  the 
debts  of  the  corporation,  the  board  of  di- 
rectors are  authorized  to  levy  and  collect  as- 
sessments on  the  outstanding  capital  stock, 
and  for  that  purpose  and  to  that  end  such 
stock  was  made  assessable.  The  extent  of 
the  assessment,  and  the  manner  and  form 
of  levying  and  collecting  It,  was  stipulated 
to  be  as  by  law  provided.  Such  stipulation 
undoubtedly  was  made  with  reference  to  the 
proviso  of  section  .%'j4.  Rev.  St.  18.98,  that  If 
such  stock  (full-paid  capital  stock)  is  made  as- 
sessable, and  the  manner  of  levying  the  as- 


ses.sment  Is  not  provided  for  (by  the  articles), 
"it  shall  be  levied  in  the  manner  and  form 
hereinafter  provided."  It  will  therefore  be 
observed  that  the  capital  stock  of  the  cor- 
poration was,  for  certain  purposes  8«d  to 
some  e.\tent,  made  assessable.  Such  was  the 
contract  of  agi-eeraent  of  the  Incorporators, 
and  to  which  each  subscriber  agreed.  Now, 
they  further  contracted  and  agreed  among 
themselves  that  the  articles  might  be  amend- 
ed in  any  respect,  at  any  stockholders'  meet- 
ing called  for  that  pm-pose,  by  a  majority 
of  the  outstanding  capital  stock  voting  for 
such  amendments.  By  this  stipulation  the 
lncori)orators  expressly  authorized  a  ma- 
jority of  the  stockholders  to  amend  the  arti- 
cles. They  had  the  undoubted  right  to  make 
such  an  agreement.  While  this  did  not  give 
the  majority  the  right  to  alter  or  change 
the  fundamental  purpose  or  character  of  the 
corporation,  or  to  substitute  entirely  differ- 
ent articles  for  the  original,  It  nevertheless 
gave  them  the  authority  to  make  any  reason- 
able and  proper  amendments  germane  to  the 
things  and  subjects  expressed  In  the  articles, 
or  In  furtherance  of  carrying  out  the  gen- 
eral plan  and  purpose  of  the  corporation, 
and  to  promote  the  due  administration  of  Its 
affairs.  As  before  observed.  It  may  be  con- 
ceded that,  had  the  Incorporators  In  their 
original  articles  declared  that  the  full-paid 
capital  stock  should  not  be  assessable  for  any 
purpose,  the  articles,  by  reason  of  section 
3:?8,  Rev.  St.,  could  not  thereafter  have  been 
amended,  so  as  to  make  such  stock  assessable, 
without  the  consent  of  all  the  stockholders. 
Nevertheless,  when  the  Incorporators,  by  their 
articles  of  agreement,  declared  such  stock 
assessable  to  some  extent  and  for  certain 
purposes,  and  then  expressly  conferred  upon 
a  majority  of  the  stockholders  the  authority 
to  amend  the  articles  In  any  respect,  they 
by  their  agreement  consente<?  to  any  reason- 
able and  proper  amendment  which  a  majority 
may  thereafter  make  with  respec-t  to  levying 
an  assessment  on  such  stock.  The  amend- 
ment, made  by  more  than  two-thirds  of  the 
outstanding  capital  stock,  was  germane  to 
the  subject  specified  and  expressed  In  article 
16  of  the  original  articles ;  and  by  virtue  of 
the  ix)wer  conferred  by  the  articles  we  are 
of  the  opinion,  and  so  hold,  that  the  majority 
of  the  outstanding  capital  stock  had  the 
right  to  make  such  amendment  to  the  arti- 
cles as  was  here  made. 

Having  reached  this  conclusion.  It  Is  un- 
necessary to  pass  uix>n  the  questions  wheth- 
er the  Legislature,  by  the  amenilmcnt  of 
1003,  conferred  the  power  upon  two-thirds  of 
the  stoclvbolders  to  amend  the  articles  so  as 
to  authorize  the  board  of  directors  to  levy 
the  assessment  In  question  against  a  dis- 
senting minority,  and  whether  the  Legisla- 
ture, imder  the  reserved  power  of  the  Con- 
stitution, was  authorized  to  make  such  an 
amendment,  so  far  as  affecting  corporations 
existing  at  the  time  of  the  passage  of  the 
amendment. 
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The  only  other  qaestlon  remaining  Is: 
Was  the  asseBsment  properly  levied  while 
the  500  shares  of  treasury  stock  remained  in 
the  treasnry  and  unsold?  Again  ioolsing  at 
the  contract  of  the  Incorporators,  we  find 
that  these  500  shares  should  remain  in  the 
treasury,  and  should  be  disposed  of  at  such 
time  and  for  such  price  as  the  board  of 
directors  should  determine.  The  articles 
nowhere  provide  that  the  treasury  stoclc 
should  first  be  exhausted  before  the  levy- 
ing of  an  assessment.  On  the  contrary,  the 
articles  of  inconmraticm  expressly  left  the 
disposition  of  the  treasury  stock  to  the  dis- 
cretion of  the  board  of  directors.  Further- 
more, it  is  made  to  appear  that  nothing  sub- 
stantial could  have  be^i  realised  on  a  sale 
of  the  treasury  stock  at  the  time  of  the  levy- 
ing of  the  assessment  The  corporation  then 
owed  an  indebtedness  of  over  $153,000.  The 
excess  of  assets,  as  stated  by  some  of  the 
witnesses,  was  about  $141,000,  but  estimated 
on  invoices  at  cost  price  of  goods  and  fix- 
tures. Some  of  the  witnesses  valued  the 
capital  stock  at  $20  to  $70  per  share.  How- 
ever, there  Is  ample  teettimony  in  the  record 
snowing  that  at  the  time  of  the  levying  of 
the  assessment,  owing  to  the  weak  and  un- 
favorable financial  condition  of  the  corpora- 
tion, its  capital  stock  had  no  real  marlcet 
value,  and  that  the  treasury  stock  could  not 
have  been  sold  for  any  substantial  price,  and 
that  if  It  had  been  sold  nothing  substantial 
would  bave  been  realized  for  it  Some  of 
the  witnesses  even  say  that  It  "was  impos- 
sible" to  sell  it;  that  the  only  possible  way 
to  continue  the  business  of  the  corporation 
was  to  borrow  money  by  the  issuance  of 
bonds  or  preferred  stock,  or  to  levy  an  as- 
sessment. By  reason  of  tbe  power  confer- 
red upon  the  l>oard  of  directors  to  dispose  of 
tbe  treasury  stock  at  their  discretion,  and 
by  reason  of  the  showing  to  warrant  a  find- 
ing that  nothing  substautial  could  have  been 
realized  on  a  sale  of  the  treasury  stock,  it 
was  not  improper  to  levy  an  assessment  be- 
fore first  exhausting  the  treasury  stock.  Ga- 
ry v.  Mining  Co.,  9  Utah,  464,  85  Pac.  404. 

We  are  of  the  opinion  that  the  judgment 
of  tbe  court  below  should  be  affirmed;  and 
It  therefore  Is  affirmed,  with  costs. 

Mccarty,  a  J.,  and  FBICK.  J.,  concur. 


PKOPr.B  ex  rel.  DICKSON,  Atty.  Gen.,  v. 

RICE  et  al. 

(Supreme  Court  of  Colorado.     July   1,   1907.) 

1.   TAXATIOW  —  INHEBITANOE      TAX— TRANSFER 

Subject  to  Tax. 

Under  the  revenue  act  (Laws  1902,  p.  49, 
fe  S),  imposing  a  tax  on  property  passing  by  will 
or  by  the  intestate  laws  of  the  state,  wliere  the 
sole  tieir  of  a  tetstator  contested  the  will  t>e- 
canse  testator  made  him  a  less  lit)eral  allowance 
than  the  statute,  and  the  executor  paid  him  a 
gam  in  addition  to  his  legacy  in  consideration  of 
his  withdrawing  the  eonrest,  the  sum  paid  the 
son  was  subject  to  the  tax. 
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2.   SaUB— IKTBBEST. 

Laws  1902.  p.  49,  c.  3,  imposing  an  inherit- 
ance tax,  provides  that  the  taxes  shall  he  due 
at  the  death  of  decedent  and  payable  with  in- 
terest at  the  rate  of  6  per  cent,  on  the  taxes 
until  such  time  as  they  are  paid ;  provided 
that,  if  the  tax  is  paid  within  six  montlis  from 
the  accruing  thereof  interest  shall  not  be  charg- 
ed, and  a  discount  allowed.  Held,  that,  though 
a  contest  over  a  will  was  not  determined  until 
more  than  six  months  after  testator's  death, 
and  though  suits  were  brought  against  corpora- 
tions in  which  testator  was  a  stockholder,  which 
suits,  had  they  Ijeen  successful,  would  have  ren- 
dered the  estate  insolvent,  so  that  during  such 
litigation  the  taxes  could  not  t)e  determined, 
they  were  nevertheless  payable  on  the  estate 
passing  under  the  will  with  6  per  cent.  Interest 
from  testator's  death. 

[Ed.  Note.— For  cases  in  point,  see  Oent.  Dig. 
vol.  45,  Taxation,  i  1724.] 

En  Banc.  Error  to  El  Paso  County  (3ourt ; 
Robert  Kerr,  Judge. 

Proceedings  by  the  people,  on  the  relation 
of  William  H.  Dickson,  as  Attorney  General, 
for  the  collection  of  a  transfer  tax  on  the 
estate  of  Wlnfleld  S.  Stratton,  deceased. 
From  the  Judgment  fixing  the  tax,  relator 
brings  error.  Reversed  in  part,  and  Judg- 
ment directed. 

William  H.  Dickson,  Atty.  Gen.,  and  Ho- 
race Phelps,  for  plaintiff  in  error.  David  P. 
Strickler,  J.  G.  McMurray,  and  Dines,  Whit- 
ted  &  Dines,  for  defendant  in  error. 

STEELE,  J.  Wlnfidd  S.  Stratton  departed 
this  life  at  Colorado  Springs  on  the  14th  day 
of  September,  19<a.  By  his  will  he  devised 
and  bequeathed  his  enthre  estate  to  his  execu- 
tors in  trust.  The  will  was  contested  by 
I.  Harry  Stratton,  son  of  the  deceased.  In 
consideration  of  his  withdrawing  the  contest 
and  consenting  to  the  probate  of  the  will,  the 
executors  paid  to  him,  in  addition  to  a  lega- 
cy of  $50,000  the  sum  of  $300,000.  On  July 
27,  1906,  the  county  court  of  El  Paso  county 
found  that  the  gross  value  of  the  estate  of 
tbe  deceased  at  the  time  of  his  death  was 
$6,307,166.36.  Deductions  amounting  to  the 
sum  of  $931,890.69,  on  account  of  costs  and 
expenses  and  claims  paid  by  tbe  executors, 
including  the  sum  of  $350,000  paid  I.  Harry 
Stratton,  were  allowed.  Tentative  deduc- 
tions amounting  to  the  sum  of  $375,275.67 
were  also  allowed,  and  the  court  adjudged 
that  the  sum  of  $4,980,000  was  subject  to  the 
payment  of  inheritance  tax.  This  item  was 
-ascertained  by  deducting  from  the  amount  of 
the  gross  value  the  sums  mentioned  and  the 
further  sum  of  $20,000,  made  up  of  two 
items  of  $10,000  each,  allowed  by  law  as  ex- 
emption to  each  of  two  legatees.  The  court 
fixed  the  amount  of  the  inheritance  tax  at 
the  sum  of  $284,062.33,  together  with  interest 
thereon  at  tbe  rate  of  6  per  cent,  per  annum 
from  September  14,  1902,  tbe  date  of  the  tes- 
tator's death.  Many  errors  and  cross-errors 
were  assigned,  but  all  have  been  waived  by  . 
stipulation  of  the  parties  except  the  error  as- 
signed by  the  state  which  relates  to  the  de- 
duction allowed  by  the  court  from  the  amount 


Digitized  by 


Google 


34 


91  PACIFIC  REPORTER. 


(Gola 


flzed  as  the  gross  value  of  tbe  estate  of  the 
sum  of  $300,000,  as  part  of  the  costs  and  ex- 
penses of  administration,  paid  by  tlie  execu- 
tors to  I.  Harry  Stratton,  and  tlie  cross-er- 
rors of  the  executors  which  relate  to  the  al- 
lowance of  Interest  on  the  amount  of  the  in- 
heritance tax  from  the  date  of  the  death  of 
the  testator.  Neither  the  Attorney  General 
nor  couasel  for  the  executors  has  discussed 
the  assignment  of  error  relating  to  the  de- 
duction on  account  of  costs  and  esiienses  of 
the  amount  In  excess  of  his  legacy  paid  to 
I,  Harry  Stratton.  Nevertheless,  as  the  inter- 
ests of  the  state  are  involved,  we  shall  de- 
cide the  question. 

By  section  21  of  the  revenue  act  (laws  1902, 
p.  49,  c.  3)  it  is  provided  that :   "All  property 

•  *  •  which  shall  pass  by  will  or  by  the 
intestate  laws  of  this  state  from  any  person 
who  may  die  seized  or  possessed  of  the  same 

•  *  ♦  shall  be  and  Is  subject  to  a  tax  at 
the  rate  hereinafter  specified.  •  »  •  When 
the  beneficial  Interests  to  any  property  or  in- 
come therefrom  shall  pass  to  or  for  the  use 
of  any  *  •  •  child,  •  *  *  the  rate  of 
tax  shall  be  two  dollars  on  every  hundred 
dollars  of  the  clear  market  value  of  such 
property  received  by  each  i)erson,  and  at  and 
after  the  same  rate  for  every  less  amount. 
Provide<l,  that  the  sum  of  ten  thousand  dol- 
lars of  any  sucli  estate  shall  not  be  subject 
to  any  such  duty  or  taxes,  and  that  only  the 
amount  in  exce.ss  of  ten  thousand  dollars 
shall  be  subject  to  the  above  duty  or  tax." 
The  proviso  has  tieen  construed  b.v  this  court 
in  the  case  People  v.  Koenig  (Colo.)  85  Pac. 
1129,  and  it  is  there  held  that  the  exemption 
of  the  statute  refers  to  the  separate  estate 
received  by  each  person,  and  not  to  the  Iwdy 
of  the  estate  of  the  decedent  I.Harry 
Stratton,  as  an  heir,  in  fact  the  sole  heir 
of  W.  S.  Stratton,  contested  his  father's 
will.  If  he  succeeded  in  defeating  the  will, 
the  entire  estate  of  his  father  would  descend 
to  him.  To  settle  the  contest  be  was  paid 
the  sum  of  $3.">0,000,  and  the  court  allowed  of 
this  amount  $300,000  as  costs  and  expenses 
of  administration.  The  rule  stated  generally, 
is  that  only  those  aulwtjintially  Interested  will 
be  heard  to  contest  the  probate  of  a  will. 
And  it  is  usually  because  the  will  does  not 
malce  as  liberal  provision  for  the  heir  as  the 
statute  does  that  contests  are  begun.  So  here 
the  heir  at  law  of  Stratton  contested  the  will 
because  his  father  made  a  less  liberal  provi- 
sion for  him  than  the  statute,  and  he,  in  ef- 
fect, accepted  the  sum  of  $."550,000  in  settle- 
ment of  his  claim  as  son  and  heir.  The  mon- 
ey was  paid  to  him  because  he  was  the  son 
of  Stratton,  and  it  makes  no  difference  tliat 
he  accepted  less  than  the  statute  would  give 
him.  lie  took  all  be  did  take  in  excess  of  his 
l^acy  by  virtue  of  his  heirship,  and  what- 
ever he  took,  whether  under  the  will  or  oth- 
erwise. Is  subject  to  an  inheritance  tax. 

By  section  23  of  the  act  referred  to  it  is 
provided  that :  "All  taxes  impo.sed  by  this 
act,   unless  otherwise  herein  provided   for. 


shall  be  due  and  payable  at  the  death  of  the 
decedent,  and  interest  at  the  rate  of  6  per 
cent.  i)er  annum  shall  he  charged  and  collect- 
ed thereon  for  such  time  as  said  taxes  are 
not  paid:  Provided,  that  If  said  tax  Is  paid 
within  six  months  from  the  accruing  there- 
of, interest  shall  not  be  charged  or  collected 
thereon,  but  a  discount  of  5  per  cent  shall 
be  allowed  and  deducted  from  said  tax,  and 
In  all  cases  where  the  executors,  administra- 
tors or  trustees  do  not  pay  such  tax  within 
one  year  from  the  death  of  the  decedent, 
they  shall  be  required  to  give  a  bond  In  the 
form  and  to  the  effect  prescribed  In  section 
twenty-two  of  this  act  for  the  payment  of 
said  tax,  together  with  interest."  The  con- 
test over  the  probate  of  the  will  wr.s  not  de- 
termined until  six  months  and  more  after 
the  testator's  death.  During  this  i>eriod  the 
rate  of  taxation  could  not  be  determined,  be- 
cause a  different  rate  Is  fixed  in  cases  where 
property  Is  devised  to  trustees  than  in  cas<\s 
where  the  property  is  taken  under  tbe  stat- 
utes of  descents  and  distributions.  Very 
many  claims  were  filed  against  the  estate 
proper.  Involving  several  hundreds  of  thou- 
sands of  dollars,  and  suits  were  brought 
against  companies  in  which  the  deceased  was 
a  large  stockholder,  involving  the  value  of 
the  stock  of  those  companies ;  and  it  is  stat- 
ed in  the  brief,  and  not  disputed,  that,  if  the 
suits  filed  were  successfully  maintained,  the 
estate  would  be  hopelessly  Insolvent.  Be- 
cause of  these  conditions  the  executors  insist 
that  the  Interest  fixed  by  the  statute  is  not 
chargeable  nor  collectible,  and  they  cite  many 
authorities  which  sustain  the  position  that 
where  a  penalty  is  Imposed  by  law  for  fail- 
ing to  pay  a  tax,  that  if  the  tax  is  not  ascer- 
tainable, or  the  person  by  whom  the  tax  Is 
to  be  paid  is  not  certain,  the  penalty  cannot 
be  collected.  Counsel  for  the  defendants  In 
error  claim  that  the  statute  must  be  strictly 
construed  in  favor  of  the  person  taxed.  This 
proposition  has  been  sustained  by  this  court, 
and  it  Is  held  iu  People  v.  Koenig.  supra, 
that  the  statute  Imixises  a  special  tax  and 
is  to  be  construed  strictly  against  the  govern- 
ment and  in  favor  of  the  taxpayer. 

Counsel  also  contend  that  the  interest  Im- 
posed is  a  penalty,  and  the  statute  must 
therefore  be  strictly  construed  in  favor  of  the 
party  sought  to  be  penalized.  Also  that  the 
penalty  cannot  be  enforced,  be<'ause  there 
was  never  an  opiwrtunlty  to  pay  the  tax  and 
thus  avoid  the  penalty.  Whether  we  construe 
the  statute  strictly  or  liberally,  we  reach  the 
same  result.  Tbe  act,  in  plain  and  unambig- 
uous terms,  says  the  tax  "shall  be  due  and 
payable  at  the  death  of  the  decedent,  and  in- 
terest at  the  rate  of  6  per  cent,  per  annum 
for  such  time  as  said  taxes  are  not  paid  shall 
be  charged  and  collected."  The  Legislature 
knew  that  under  our  laws  no  estate  where  an 
inheritance  tax  is  chargeable  could  be  settled 
within  one  year  from  the  death  of  the  intes- 
tate or  testator;  and.  If  the  courts  are  to  be 
iu  any  wise  controlled  by  tlie  intention  of  tbe 
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Legislature  as  expressed  by  the  laws  of  the 
state  considered  together,  they  are  bound  to 
say  that  the  Legislature  intended  to  not  ex- 
empt beneficiaries  from  the  operation  of  this 
law  because  of  pending  litigation.  It  is  not 
claimed  that  the  language  of  this  act  is  am- 
biguous or  uncertain,  but  it  is  claimed  that 
the  charge  of  interest  therein  Is  a  penalty 
imposed,  and  that  under  the  circumstances 
disclosed  by  the  record  it  is  inequitable,  un- 
just, and  unlawful  for  the  state  to  collect  the 
interest. 

Such  matters  are  considered  by  the  stat- 
utes of  New  TorlE  and  Pennsylvania  as  enti- 
tling the  beneficiaries  of  an  estate  to  be  re- 
lieved from  paying  interest.  Section  4,  c.  713, 
p.  922,  of  the  laws  of  New  York  (session  of 
1887),  provides:  "Ail  taxes  Imposed  by  this 
act,  unless  otherwise  herein  provided  for, 
shall  be  due  and  payable  at  the  death  of  the 
decedent,  and  If  the  same  are  paid  within 
eighteen  months,  no  Interest  shall  be  charged 
and  collected  thereon,  but  if  not  so  paid,  in- 
terest at  the  rate  of  10  per  cent,  per  annum 
shall  be  charged  and  collected  from  the  time 
said  tax  accrued."  Section  5  of  the  same 
chapter  of  the  New  Xork  laws  provides  that 
the  penalty  of  10  per  cent,  shall  not  be  charg- 
ed where,  In  cases  of  necessary  litigation  or 
other  unavoidable  cause  of  delay,  the  estate 
cannot  be  settled  at  the  end  of  eigliteen 
months  from  the  date  of  the  decedent's  death, 
and  in  such  cases  only  6  per  cent,  shall  be 
charged  upon  said  tax,  from  the  expiration  of 
eighteen  months  until  the  cause  of  such  delay 
is  removed.  In  the  case  In  re  Moore,  90  Hun, 
169,  35  N.  T.  Supp.  783,  these  statutes  are 
construed,  and  the  court  there  held  that,  as 
it  appeared  that  there  had  been  unavoidable 
delay  in  the  settlement  of  the  estate,  no  pen- 
alty should  be  impo-sed  for  the  delay,  but  that 
interest  at  the  rate  of  6  per  cent,  from  tiie 
expiration  of  18  months  should  be  paid.  The 
estate  mentioned  In  the  case  cited  in  90  Hun 
was  Involved  in  litigation  for  many  years, 
yet  the  court  required  Interest  to  be  paid  as 
part  of  the  tax,  as  required  b,v  statute.  A 
very  similar  case  arose  in  Pennsylvania, 
where  the  statutes  are  substantially  the  same 
as  those  of  New  York.  The  statute  was  con- 
strued In  the  case  Miller  Estate.  182  Pa. 
157,  37  Atl.  1000.  The  court  held  that,  as 
there  was  unavoidable  delay  in  tlie  settlement 
of  the  estate,  the  penalty  should  not  be  im- 
posed, but  required  Interest  from  the  expira- 
tion of  one  year  from  the  death  of  the  dece- 
dent at  the  rate  fixed  by  statute,  and  this 
notwithstanding  the  fact  that  a  very  large 
portion  of  the  estate  did  not  come  into  the 
executor's  hands  until  several  months  after 
the  expiration  of  one  year  from  the  testator's 
death. 

In  New  York  and  Pennsj-lvania  a  time  Is 
fixed  within  which  the  taxes  may  be  paid 
without  the  addition  of  Interest.  They  pro- 
vide that  after  the  time  fixed  a  certain  rate 
of  interest  shall  be  paid.  They  also  provide 
that,  If  unavoidable  delay  is  occasioned  in  the 


settlement  of  the  estate  of  a  decedent,  a  lower 
rate  of  interest  shall  be  charged.  In  l>oth 
provisions  are  made  for  a  discount  If  payment 
is  made  befora  the  time  fixed  for  the  settle- 
ment of  the  estate.  In  New  York  the  rate 
Is  10  per  cent  after  18  months,  in  Pennsyl- 
vania, 12  per  cent,  after  1  year,  in  both 
states  the  rate  Is  reduced  to  6  per  cent  where 
there  is  unavoidable  delay  In  the  settlement 
of  estates.  Our  statute  provides  that  the 
tax  shall  be  due  and  payable  at  the  death 
of  the  decedent.  It  does  not  fix  a  time  when 
the  tax  shall  be  paid  and  after  which  a  pen- 
alty shall  be  paid  as  interest  for  failure  to 
pay,  but  it  requires  that  interest  at  the  rate 
of  6  per  cent,  per  annum  shall  be  charged 
and  collected  for  such  time  as  the  taxes  are 
not  paid.  It  Imposes  a  t>enalty,  probably,  for 
failure  to  pay  the  tax  within  a  year,  but  the 
penalty  is  not  an  additional  charge  in  the  way 
of  interest,  but  a  requirement  that  a  bond 
shall  be  given  to  secure  the  payment  of  tax 
and  Interest.  In  New  York  and  Pennsylvania 
the  statute  requires  a  higher  rate  of  interest 
to  be  paid  after  default  and  this  Interest  at 
the  higher  rate  is  properly  termed  a  penalty; 
and,  although  interest  must  be  paid  in  these 
states  whether  there  Is  or  Is  not  litigation, 
no  suggestion  Is  made  in  the  decisions  that 
we  have  cited  that  the  Interest  that  must  in 
any  event  te  paid  is  a  penalty.  The  usual 
method  of  imposing  a  penalty  In  the  revenue 
statutes  Is  to  fix  a  time  at  which  the  taxes 
become  delinquent,  after  which  a  higher  rate 
of  Interest  is  charged  or  a  penalty  by  name 
imposed.  Our  statutes,  in  fact  other  sections 
of  the  revenue  act,  recognize  the  difference 
between  a  penalty  as  such  and  interest,  and 
In  several  decisloas  of  this  court  a  distinction 
has  been  made  between  the  interest  and  pen- 
alty mentioned  In  the  revenue  laws.  Charlton 
V,  Kelly.  24  Colo.  273,  50  Pac.  1042:  Pueblo 
Realtj-  Co.  v.  Tate,  32  Colo.  67,  73  Pac.  402. 
Even  If  we  disregard  the  legislative  use 
of  the  terms  "Interest"  and  "penalty,"  the  In- 
terest fixed  by  the  section  under  consideration 
cannot  be  regarded  as  a  penalty,  because  it  is 
no  higher  than  the  legal  rate.  Sparks  v. 
Lowndes  Countj-,  93  Ga.  284,  25  S.  E.  42G. 

Attention  Is  directed  to  the  proviso  of  the 
section,  which  declares  that  if  the  tax  is 
I)aid  within  six  mouths  no  Interest  shall  be 
charged  and  that  a  discount  of  5  per  cent 
shall  be  allowed.  This,  in  our  opinion,  does 
not  have  the  effect  of  rendering  the  interest 
charged  a  penalty.  It  Is  but  the  usual  Induce- 
ment held  out  to  those  Interested  In  estates 
to  make  prompt  payment  of  their  taxes,  and 
cannot  be  construed  as  fixing  a  time  when  the 
tax  l)ecomes  delinquent,  after  which  a  penalty 
is  Imposed  for  nonpayment.  The  executors 
say  that  this  statute  imposes  a  hardship  upon 
them  and  the  trustees  of  the  estate,  because 
they  could  not  pay  the  tax  without  becoming 
personally  liable  In  the  event  of  adverse  de- 
cisions exhausting  the  funds  In  their  hands, 
and  that  they  could  not  determine  until  after 
the  contest  what  rate  should  be  paid.    These 
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are  matters  which  should  have  appealed  to 
the  Legislature;  but  the  Legislature,  having 
before  them  the  laws  of  other  states  contain- 
ing more  liberal  provisions  with  respect  to 
such  matters,  did  not  make  provisions  for  a 
rebate  of  interest  under  such  conditions,  and 
this  department,  therefore,  cannot  grant  re- 
lief. 

Under  the  authority  of  the  New  York  and 
Pennsylvania  cases  we  have  cited  holding 
that  Interest  Is  properly  chargeable  and  col- 
lectible, we  hold  that  the  county  court  prop- 
erly charged  Interest  upon  the  taies  from  the 
date  of  the  death  of  the  testator,  and  that 
portion  of  the  judgment  Is  affirmed.  The 
judgment  Is  reversed  as  to  that  portion  there- 
of which  credits,  on  account  of  costs  and  ex- 
penses, the  sum  paid  I.  Harry  Stratton,  and 
the  court  Is  directed  to  render  judgment  In 
accordance  with  the  views  herein  expreeaed. 

60DDARD,  J,  not  participating. 


PEOPLE  ex  rel.  COLORADO  BAR  ASS'N  v. 

THOMAS. 
(Supreme  Court  of  Colorado.    March  5,  1906.) 
Attobnbt  and  Client  — Disbarment  — Fob- 

HEB  Acquittal  on  Cbiminal  Chabge. 
An  acquittal  of  an  attorney  on  a  criminal 
charge  is  not  a  bar  to  a  proceeding  for  disbar- 
ment based  on  the  same  facts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  6.  Attorney  and  Client,  §  71.] 

En  Banc.  Original  proceeding  la  disbar- 
ment by  the  people,  on  the  relation  of  the 
Colorado  Bar  Association,  against  William 
J.  Thomas.  Relator  demurs  to  the  answer. 
Demurrer  sustained. 

L.  F.  Twltchell,  for  petitioner.  Thomas 
Ward,  Jr.,  A.  M.  Stevenson,  and  Milton  Smith, 
for  respond^it 

6UNTER,  J.  The  Information  herein  char- 
ges respondent  with  the  crime  of  embracery. 
The  answer  denies  the  allegations  of  the  In- 
formation, and  sets  up  two  affirmative  de- 
fenses, each  entitled  "Further  and  Separate 
Answer."  The  one  of  these  affirmative  de- 
fenses alleges  that  respondent  was  proceeded 
against  In  a  criminal  action  for  the  same 
crime  as  that  charged  in  the  Information, 
embracery,  and  acquitted  thereof.  The  other 
sets  up  a  proceeding  for  contempt,  and  an  ac- 
quittal thereof.  A  general  demurrer  pre- 
sents the  question  of  the  sufficiency  of  these 
two  defenses. 

It  Is  contended  by  counsel  that  the  same 
principle  obtains  as  to  both  defenses;  that 
is,  If  the  acquittal  In  the  criminal  proceeding 
Is  not  a  complete  defense  to  this  action  for 
disbarment,  then  the  acquittal  in  the  action 
for  contempt  is  likewise  not  a  defense.  That 
the  acquittal  upon  the  criminal  charge  is 
not  a  defense  to  a  proceeding  for  disbarment, 
based  upon  the  same  facts,  Is  stare  decisis  In 
this  Jurisdiction.     People  v.  Mead,  29  Colo. 


.^43,  68  Pac.  241;  People  ▼.  Weeber,  26  Colo. 
229,  57  Pac.  1079.  Other  authorities  to  the 
same  effect  are  In  the  Matter  of  an  Attor- 
ney, 86  N.  T.  S63;  In  le  Wellcome,  23  Mont 
213,  53  Pac.  47. 
Demurrer  sustained. 


BOARD  OF  COM'RS  OF  LAS  ANIMAS 

COUNTY  v.  PEOPLE  ex  reL 

M<a>HERSON. 

(Snpreme  Court  of  Colorado.     Jan.  8,  1906.) 

WbIT  07  ERBOB— DiSUISSAXr— ACAOElfIC  QUBS> 
TIONS. 

The  writ  of  error  to  a  judgment  granting 
mandamus  commanding  county  commissioners  to 
establish  an  election  precinct  at  a  certain  place 
will  be  dismissed,  such  precinct  having  been  es- 
tablished, of  which  the  court  will  take  judicial 
notice,  so  that  there  is  no  live  question  to  be 
decided. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  3122.] 

Department  3.  Error  to  District  Court, 
Las  Animas  County;  Jesse  M.  Northcutt, 
Judge. 

Mandamus  by  the  people,  on  the  relation 
of  Frank  McPherson,  against  the  board  of 
county  commissioners  of  Las  Animas  county. 
Writ  granted,  and  defendant  brings  error. 
Dismissed. 

Everett  Bell  and  A.  P.  Anderson,  for  plain- 
tiff m  error.  Robert  Bonyoge,  for  defendant 
In  error. 

PER  CURIAM.  A  complaint  was  filed 
In  the  district  court  of  Las  Animas  county, 
reciting  that  a  petition  was  filed  with  the> 
board  of  county  commissioners  of  said  coun- 
ty praying  for  the  establishment  of  an  elec- 
tion precinct  at  Primero  in  said  county,  but 
that  the  county  commissioners  had  refused  to 
act,  and  praying  for  a  writ  of  mandamus 
commanding  the  commissioners  to  establlsb 
an  election  precinct  at  said  Primero.  A  de- 
murrer to  the  complaint  was  filed  and  was 
overmled,  and  judgment  entered  granting  the 
writ  The  board  of  commissioners  took  the 
case  to  the  Court  of  Aiveals  by  writ  of  er- 
ror. 

We  shall  take  judicial  notice  of  the  fact 
that  there  has  beoi  a  precinct  established  at 
Primero  In  said  county.  It  is  not  material 
whether  the  precinct  was  established  upon 
proper  petition  or  by  virtue  of  authority  so 
to  do  under  the  statute.  There  being  no  live 
question  for  us  to  determine,  the  caustt 
should  be  dismissed. 

Dismissed. 


GYRA  V.  WINDLER. 
(Supreme  Court  of  Colorado.    July  1,  1907.) 
Easements— Pbescbiption— Right  of  Wat. 

Plaintiff  refused  to  purchase  a  tract  o£ 
land  from  defendant's  brother-in-law  unless  de- 
fendant would  give  a  right  of  way  across  his 
land   foe  ingress  and  egress,  which  was  given 


Digitized  by 


Google 


Colo.) 


GYRA  T.  WINDLER 


87 


by  defendant  by  parol,  and  thereafter  plaintiff 
xaei  the  way  for  oyer  20  years  and  made  im- 
provements in  reliance  on  the  permission.  Held, 
that  plaintiff  was  entitled  to  an  injunction  re- 
straining defendant  from  obstructing  the  way. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼ot.  17,  Easements,  U  24,  27.  28.] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;   F.  T.  Johnson,  .Tudge. 

Suit  by  Henry  Windier  against  Rudolph 
Gyra.  From  a  decree  In  favor  of  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

Theodore  H.  Thomas,  for  appellant.  Whlt- 
ford  &  May,  for  appellee. 

BAILEY,  J.  In  the  year  1875,  Detlef  Mol- 
ler  made  a  homestead  filing  on  the  north- 
east quarter  of  section  24,  township  3  south, 
of  range  66  west.  He  built  a  house  near  the 
west  line  of  the  quarter  section  and  about 
a  quarter  of  a  mile  north  of  the  south  line 
of  the  quarter  section.  He  also  bad  a  half 
section  of  railroad  land  and  a  timber  claim. 
Mr.  Thompson,  the  brother-in-law  of  Moller, 
settled  upon  the  northwest  quarter  of  section 
24  in  the  i^ring  of  1875.  There  was  a  coun- 
ty road  running  north  and  south  along  the 
west  line  of  section  24.  lu  order  to  reach 
this  county  road,  Moller  Went  in  a  westerly 
direction  across  Thompson's  land;  Thomp- 
son consenting  to  this  arrangement  for  a 
while,  when  he  objected.  Moller  then  told 
bim  that,  unless  be  could  continue  to  use 
this  way  across  Thompson's  land,  it  would 
he  necessary  for  him  to  condemn  a  right  of 
way  across  the  north  line  of  section  24. 
Thompson  did  not  want  this  to  be  done,  be- 
cause he  owned  the  land  north  of  section  24, 
and  it  would  be  more  injurious  to  his  prop- 
erty to  have  a  road  laid  out  along  the  north 
line  than  to  permit  Moller  to  use  the  road 
across  his  place.  So  Moller  was  permitted 
to  continue  to  use  it.  In  the  spring  of  1883, 
Moller  sold  his  property  to  appellee,  Windier. 
Windier  declined  to  purchase  the  land  un- 
less some  way  was  provided  for  him  to  reach 
the  public  highway  at  the  west  of  Thomp- 
son's place.  He  wanted  a  road  laid  out  along 
the  north  line  of  the  section.  Thompson  ob- 
jected to  this  because  It  would  be  more  in- 
jurious to  his  property  than  to  have  Windier 
continue  to  use  the  road  which  had  thereto- 
fore been  used  by  Moller.  So  Thompson  gave 
Windier  the  right  to  use  the  road  across  his 
place  as  the  same  bad  been  theretofore  used. 
This  gift  was  by  parol.  No  writing  of  any 
kind  was  made.  It  seems  to  have  been  giv- 
en by  Thompson  because  Windier  declined 
to  buy  the  property  from  Thompson's  broth- 
er-in-law unless  he  could  have  a  road  con- 
necting bim  with  the  public  highway.  Some 
time  later  Thompson  sold  his  property  to 
TUden,  and  Tilden  sold  to  appellant  in  ISOO. 
In  1894,  appellee  constructed  a  new  eight- 
room  brick  dwelling  upon  his  land  at  the 
terminus  of  the  road  across  appellant'.^  land. 
From  the  time  appellee  purchased  the  land 
trom  Moller  and  was  given  the  right  to  trav- 


el over  Thompson's  land,  there  was  no  ob- 
jection raised  to  his  using  the  road  until  Sep-, 
tember,  1003,  something  more  than  20  years, 
at  which  time  appellant  sent  appellee  a  writ- 
ten notice  that  he  intended  to  close  the  gate 
at  the  fence  on  the  northwest  quarter  of  sec- 
tion 24  opposite  appellee's  house,  and  gave 
appellee  60  days'  time  to  quit  going  through 
appellant's  property.  Upon  this  state  of 
facts,  appellee  brought  an  action  for  injunc- 
tion, alleging  the  ownership  of  his  land;  that 
the  defendant  owned  the  northwest  quarter 
of  section  24  and  other  lands,  and  "the  plain- 
tiff is  the  owner  of  an  easement  In  and  a 
right  of  way  through,  over  and  across  the 
northwest  quarter  of  said  section  24,"  de- 
scribing the  line  thereof  with  reasonable  cer- 
tainty; that  appellant  threatened  to  close  thp 
road;  and  that  appellee  had  no  other  way 
to  reach  the  public  road.  Defendant  answer- 
ed the  complaint,  and  the  matter  went  to 
trial  to  the  court  without  a  Jury.  The  court 
found  that  appellee  was  the  owner  of  the 
right  of  way,  and  made  a  decree  restraining 
defendant  from  Interfering  with  the  use  of 
it,  and  also  providing  that  the  right  of  way 
was  35  feet  wide.  The  action  Is  brought  here 
upon  appeal. 

The  principal  contention  of  appellant  is 
that  whatever  grant  was  made  by  Thompson 
was  a  mere  license  or  permission  which 
could  be  revoked  at  the  pleasure  of  the  li- 
censor. The  finding  of  the  trial  court  Is 
against  the  contention  of  appellant  as  to  this 
proposition.  The  court  distinctly  found  that 
Thompson,  "knowing  that  the  plaintiff  would 
not  make  such  purchase  without  such  ease- 
ment and  right  of  way  aforesaid,  then  and 
there  gave  and  granted  to  the  plaintiff  the 
easement  and  right  of  way  aforesaid  for  the 
purxH>se  aforesaid  for  a  valuable  and  meri- 
torious consideration;  that  said  easement 
and  right  of  way  was  to  be  permanent,  and 
not  terminable  at  the  will  of  said  Thomp- 
son." This  finding  is  supported  by  the  testi- 
mony and  will  not  be  disturbed.  Where  the 
donee  of  a  right  of  way  across  the  property 
of  another,  which  has  been  granted,  not  by 
deed,  but  by  parol,  has  uninterruptedly  used 
the  same  for  more  than  20  years,  with  the 
knowledge,  consent,  and  acquiescence  of  the 
donor  and  his  grantees,  where  he  has  made 
Improvements  and  expended  money  because 
of  the  grant,  and  where  he  would  not  hare 
purchased  the  property  to  which  the  right  of 
way  Is  pertinent  except  for  the  granting  of 
the  same,  his  right  to  the  use  thereof  may 
not  be  terminated  by  the  donor  or  bis  gran- 
tees. The  following  appears  to  be  the  rule 
in  such  cases:  "But  though  a  right  of  way 
cannot  be  gained  by  the  parol  agreement  of 
him  who  creates  it,  yet  where,  under  such 
agreement,  the  owner  of  the  dominant  es- 
tate used  the  way  thus  created  for  20  years, 
and  the  same  was  acquiesced  in  by  the  owner 
of  the  servient  estate,  it  was  held  to  be  such 
an  exercise  of  the  way,  under  a  claim  of  right, 
as  to  gain  thereby  a  prescriptive  right  to  the 
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same.  And  It  Is  no  objection  to  gaining  an 
easement  by  prescription  that  the  same  was 
originally  granted  or  bargained  for  by  parol. 
Tbat  the  use  began  by  permiHsion  does  not 
affect  the  prescriptive  right,  if  it  has  lieen 
used  and  exercised  for  the  requisite  period, 
under  a  claim  of  right  on  the  part  of  the 
owner  of  the  dominant  tenement."  Wash- 
bum's  Easements  &  Servitudes  (-ith  Ed.)  •bsJ. 
To  the  same  effect,  see  Huff  v.  McOauley, 
53  Pa.  206,  91  Am.  Dec.  203;  Ashley  v.  Ash- 
ley, 4  Gray  (Mass.)  197;  Jewett  v.  Hussey, 
TO  Me.  433;  Steams  v.  Janes,  12  Allen  (Mass.) 
582;  Lane  v.  Miller,  27  Ind.  534;  Clark  v. 
Glidden,  15  Atl.  358,  60  Vt.  702;  Town  of 
Spencer  v.  Andrew,  47  N.  W.  1007,  82  Iowa, 
14,  12  L.  R.  A.  115;  Messick  v.  Midland  Ry. 
Co.,  27  N.  E.  419,  128  Ind.  81;  Campbell  v. 
lud.  &  V.  R.  Co.,  11  N.  E.  482,  110  Ind.  490. 
Even  though  the  contract  between  Thomp- 
son and  appellee  should  be  construed  as  a 
mere  license,  yet  the  rule  is  that  an  executed 
parol  license  cannot  be  revoked:  "A  parol 
license  to  erect  a  dam  upon  another's  land, 
or  to  convey  water  from  a  stream  running 
through  the  laud  of  another  for  the  purpose 
of  erecting  and  conducting  a  flouring  mill,  is 
in  our  opinion  irrevocable  after  the  party  to 
whom  the  license  was  given  has  executed  it 
by  erecting  the  mill  or  otherwise  expended 
bis  money  upon  the  faith  of  the  license."  Lee 
v.  McLeod,  12  Nev.  284.  "The  principle  that 
expending  money  or  labor  in  consequence  of 
a  license  to  divert  a  water  course  or  use  a 
water  right  in  a  particular  way  has  the  ef- 
fect of  turning  such  a  license  Into  an  agree- 
ment that  will  be  enforced  in  equity  has  been 
frequently  announced  by  the  court.s.     In  all 

.such  cases,  the  execution  of  the  parol  llceni<e 
supplies  the  place  of  a  writing  and  takes  the 
case  out  of  the  statute  of  frauds.''  Id. 
"While  a  parol  license  to  enter  upon  real  es- 
tate Is  generally  revocable  at  the  pleasure 

.fit  the  licensor,  it  is  settled  that  such  license 
cannot  be  revoked  when  the  licensee,  on  the 
faith  of  the  license,  with  the  knowledge  of 

-the  licensor,  has  expended  his  money  and 
labor  iu  carrj-ing  out  the  object  of  the  license. 

•  This  Is  on  the  principle  of  estopiiel."  School 
District  v.  Lindsay,  47  Mo.  App.  ]3<).  To  the 
same  effect,  see  Schilling  v.  Rominger,  4  Colo. 
105;  Tynon  v.  Despain,  22  Colo.  240,  43  Pac. 
1039 ;  De  Oraffenried  v.  Savage,  9  Colo.  App. 
135,  47  Pac.  902;  Rerick  v.  Kern,  14  Serg. 
&  R.  271,  16  Am.  Dec.  497;  Sumner  v.  Stev- 
ens, 6  Mete.  (Mass.)  338;  Arbuckle  v.  Ward, 
29  Vt.  52;  Snowden  v.  Wilas,  19  Ind.  14,  81 
Am.  Dec.  370;  Talbott  v.  Thorn,  91  Ky.  417, 
16  S.  W.  88. 

In  rendering  its  decree,  the  court  said: 
"It  Is  further  ordered,  adjudged,  and  decreed 
that  the  width  of  said  right  of  way  Is  17% 

•  feet  on  each  side  of  the  center  of  the  present 
traveled  way  over  and  along  the  entire 
course  of  said  private  roadway."     There  is 

'  no   allegation    in    the   complaint    as   to    the 
.  Width  of  the  right  of  way;  neither  is  there 


any  testimony  as  to  Its  width.  The  conten- 
tion of  appellee  was  that  he  was  entitled  to 
an  easeuieut  for  a  roadway,  and  under  the 
findings  of  the  court  and  the  testimony  he  is 
entitled  to  such  easement  to  the  width  and 
extent  as  heretofore  used.  In  the  absence  of 
any  proof  defining  the  same,  the  court  may 
not  specify  its  width. 

.\pi>ellant  contends  that  the  court  erred  in 
the  admission  of  testimony  as  to  the  price 
which  appellee  paid  for  the  land  he  bought 
from  Moller,  and  as  to  his  construction  of  his 
residence  at  the  end  of  the  road.  This  tes- 
timony was  pertinent  as  tending  to  show 
that  appellee  had  placed  himself  in  a  position 
and  had  expended  money  which  he  would 
not  have  done  but  for  the  making  of  the 
grant  and  the  acquiescence  therein  by  appel- 
lant. 

We  have  carefully  examined  the  record 
and  the  testimony  in  this  case,  and  have  con- 
cluded that  the  findings  and  decree  are 
abundantly  supported  by  the  same,  e.xcept  as 
to  the  width  of  the  roadway.  The  Judgment 
will  therefore  be  affirmed  in  all  matters  ex- 
cept that  iwrtlon  of  the  decree  which  pro- 
vides that  the  right  of  way  should  be  35  feet 
wide.  As  to  that,  it  will  be  reversed  and 
remanded,  with  instructions  to  modify  the 
decree  In  accordance  with  this  opinion. 

Iteversed  and  remanded. 

STEELE,  C.  J.,  and  GODDARD,  J.,  con- 
cur. 


PECK  v.  ALEXA.NDER. 
(Supreme  Court  of  Colorado.    July  1,  1907.) 

1.  Pabtnebship— Rights  of  Pabt.ners — Com- 
pensation. 

One  partner  cannot  charRc  his  copartners 
with  any  sum  for  comi)ensaiion  on  an-ount  of 
his  Borvices  in  conducting  the  i)artnership  busi- 
ness, in  the  nbsenoR  of  an  agreement  to  that  ef- 
fect. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  ;58,  Partnership,  §  131.1 

2.  REKERE.Nc-E—Fisni SOS— Effect. 

Under  the  express  provisions  of  Mills'  Ann. 
Code.  S  212.  tiie  findings  of  a  referee  on  the 
whole  issue  stands  as  the  finding  of  the  court, 
and  on  fHing  the  same  with  the  clerk  judgment 
is  to  be  entered  thereon  in  the  same  manner  as 
if  the  action  had  been  tried  by  the  court,  unless 
objected  to  by  either  party  by  filing  a  motion 
for  a  new  trial. 

FEd.  Note.— For  cases  in  point,  .sec  Cent.  Die. 
vol.  42,  Reference,  ($  14.8-1.-)0.1 

3.  Appeal  axd   Ebbob— Presumptions— New 
Trial. 

On  appeal  it  will  be  presumed,  in  the  ab- 
sence of  a  showing  to  the  contrary,  that  on  a 
motion  for  a  new  trial  the  court  examined  the 
testimony  and  did  every  other  act  imposed  npon 
it  by  law  and  practice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Api)eal  and  Error,  U  378:J-37S7.] 

Apiieal  from  District  Court,  City  and  Coun- 
ty of  Denver ;   F.  T.  Johnson,  Judge. 

.\ction  by  Ira  F.  Peck  against  J.  W.  Alex- 
ander. From  a  judgment  in  favor  of  defend- 
ant, plaintiff  appeals.    Affirmed. 
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W.  T.  Bogen  and  F.  W.  Barry,  for  appel- 
lant.   John  H.  Cbiles,  for  appellee. 

CASWELL,  J.  Appellant,  as  plalntUf  be- 
low, brougbt  suit  against  appellee  In  the 
district  court  for  tbe  city  and  county  of  Den- 
ver. Complaint  alleges  in  substance  tbat  par- 
ties were  partners  for  the  purpose  of  develop- 
ing a  certain  mine,  and  that  the  plaintiff  had 
advanced  large  sums  of  money  to  the  enter- 
prise, being  not  less  than  $600,  and  tbat  the 
defendant  was  Indebted  to  bim  in  such 
amount  and  aslced  for  an  accounting.  The 
answer  is  a  general  denlaL  The  case  was 
referred  to  George  W.  Allen,  Esq.,  as  referee, 
to  make  a  full  and  complete  finding  on  the 
law  and  tbe  facts  in  tbe  case  and  rei)ort 
tbereon.  It  appeared  at  tbe  trial  tbat  the  in- 
debtedness arose,  if  at  all,  by  virtue  of  cer- 
tain charges  on  the  part  of  plaintiff  for  salary 
while  engaged  in  the  management  and.  super- 
Intoidence  of  the  enterprise.  The  referee 
beld  as  matter  of  law  that  one  partner  cannot 
recover  from  anottier  for  services  in  partner- 
slilp  affairs  without  express  contract  to  tbat 
effect  between  them.  At  page  T74,  vol.  2, 
Lindley  on  Partnership,  it  is  stated  that  "un- 
der ordinary  circumstances  the  contract  of 
partnership  excludes  any  implied  contract  for 
payment  for  services  rendered  for  the  firm  by 
any  of  its  members.  Consequently,  under  or- 
dinary circumstances,  and  in  tbe  absence  of 
an  agreement  to  that  effect,  one  partner  can- 
not charge  his  copartners  with  any  sum  for 
compensation,  whether  in  the  shape  of  salary, 
commission,  or  otherwise,  on  account  of  bis 
own  trouble  in  conducting  the  partnership 
business,  and  in  this  respect  is  in  no  different 
IKMition  from  any  other  partner."  See,  also, 
Nevllls  V.  Moore  Mhiing  Co.,  135  CaL  561,  67 
Pac.  1054,  and  cases  cited.  In  the  latter  case, 
in  addition  to  the  rule  laid  down  above.  It  is 
farther  stated :  "Tbe  question  is  one  of  evi- 
dence, and  it  was  for  the  trial  court  to  de- 
termine whether,  from  the  facts  and  circum- 
stances, a  contract  was  proven." 

In  tbe  case  at  bar  the  testimony  concern- 
ing tbe  contract  was  conflicting.  Tbe  referee 
found  as  a  fact  tbat  there  was  no  such  con- 
tract between  the  parties  hereto,  tbat  tbe 
plaintiff  was  not  entitled  in  Its  absence  to 
charge  a  salary,  and  that  the  defendant  bad 
paid  slightly  more  than  his  proportion  of  tbe 
amount  agreed  to  be  paid  as  bis  share  for  the 
development  of  the  mine.  There  is  sufficient 
evidence  to  support  this  finding.  Under  our 
Code,  "the  findings  of  the  referee  upon  the 
whole  issue  shall  stand  as  the  finding  of  the 
court  and  upon  filing  tbe  same  with  tbe  cleric. 
Judgment  shall  be  entered  thereon  in  tbe 
same  manner  as  if  the  action  had  been  tried 
by  the  court  unless  objected  to  by  either  party 
by  filing  a  motion  for  new  trial  as  herein- 
after provided."  Mills'  Ann.  Code,  i  212. 
Under  tbe  circumstances  of  this  case,  tbe  find- 
ings are  entitled  to  tbe  same  consideration  as 
the  verdict  of  a  Jnry,  or  the  findings  of  the 
court  based  uiion  like  evidence  produced  in 


open  court  Tb»e  having  been  sufficient  evi- 
dence to  support  tbe  findings  and  Judgment,, 
this  court  is  l)ound  by  the  findings  and  Judg- 
ment in  the  court  l>elow.  There  was  a  motion 
for  a  new  trial,  which  was  overruled,  and  ap- 
pellant alleges  tbat  the  court  below  erred  in 
overruling  the  exceptions  and  ordering  Judg- 
ment without  an  examination  of  the  testi- 
mony— citing  Jones  v.  Van  Horn,  28  Colo. 
120-128,  03  Pac.  307.  Our  attention  is  not 
called  to  any  portion  of  the  record  showing 
that  the  court  below  did  not  examine  tbe 
testimony  in  tbe  exceptions  filed.  Tbe  pre- 
sumption is  that  the  court  did  examine  same, 
and  did  every  otiier  act  imposed  upon  it  by 
law  and  practice,  unless  tbe  contrary  affirma- 
tively appears  by  tbe  record.  Tbe  burden  is 
upon  appelant  to  bring  to  tills  court  by  the 
record  and  i>oint  out  specifically  the  errors 
relied  upon.  In  tbe  absence  of  sucb  showing, , 
the  presumption  is  that  the  court  did  its  full 
duty. 
The  Judgment  is  affirmed. 


STEELE,  O.  J., 
car. 


and  MAXWELLk  J.,  oon- 


(36  Colo.  395) 

O'DONNBLL  V.  CHAMBERLIN  et  al. 

(Supreme  Ck>urt  of  Colorado.     March  5,  1906. 
Rehearing  Denied  May  7,  1906.) 

1.  Sale— Option    Contr4.oi^Patmkht— Ten- 

DBS. 

A  tender  to  the  bank,  though  coupled  with' 
a  demand  for  delivery  of  the  notes  and  assign- 
ment of  the  decree,  operates  as  a  payment,  for 
the  purpose  of  saving  the  rights  of  plaintiff  un- 
der the  contract  of  defendant's  testate,  giving 
F.,  plaintiff's  assignor,  an  option  to  purchase 
notes  and  a  decree  within  a  certain  time,  and 
providing:  "On  payment  of  said  sum  *  *  • 
within  the  time  aforesaid,  •  •  •  I  hereby 
agree  •  •  •  to  deliver  said  two  notes  *  •  • 
and  assign  •  •  •  the  said  decree,  •  •  • 
and  payment  of  said  sum  •  •  •  may  at  the 
option  of  said  F  *  *  *  he  made  by  deposit- 
ing said  sum  to  my  credit"  In  a  certain  bank. 

2.  Specific  Pebfobmance — R^iuedv  at  Law. 

Specific  performance  of  a  contract  to  sell 
to  plaintiff  notes  secured  by  mortgage  on  a  ho- 
tel, and  the  decree,  based  thereon,  declaring 
them  a  first  lien  on  the  hotel,  and  ordering  sale 
of  the  hotel  to  satisfy  the  indebtedness,  will  be 
granted ;  plaintiff  having  made  the  contract  in 
furtherance  of  his  desire  to  become  owner  of  the 
hotel,  and  the  remedy  at  law  not  lieing  ade- 
quate. 
Gobbert,  C.  J.,  and  Bailey,  J.,  dissenting. 

En  Banc.  Appeal  from  District  Court,  City 
and  County  of  Denver;  S.  L.  Carpenter, 
Judge. 

Action  by  T.  J.  O'Donnell  against  Carl 
Chamberlin  and  another,  executors  of  Win- 
field  Bcott  Stratton,  deceased,  and  anotber. 
From  a  Judgment  sustaining  a  general  demur- 
rer to  tbe  complaint,  plaintiff  appeals.  Re- 
versed. 

Sterling  B.  Ton^,  John  W.  Graham,  Jr., 
T,  J.  O'Donnell,  and  John  M.  Waldron,  for 
appellant.  E.  E.  Wbitted,  O.  L.  Dines,  and 
P.  H.  Holme,  for  appellees. 
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GUNTER,  J.  This  was  an  action  for  spe- 
cific performance  against  the  United  States 
Mortgage  &  Trust  Company  and  the  exec- 
utors of  the  last  will  of  W'lnfleld  Scott  Strat- 
ton,  deceased.  A  general  demurrer  to  the 
complaint  was  sustained,  and,  as  the  appel- 
lant (plaintiff)  stood  upon  her  complaint  the 
action  was  dismissed,  the  question  therefore 
before  us  is:  Does  the  complaint  state  facts 
sufficient  to  constitute  a  cause  of  action? 
The  facts  so  presented,  so  far  as  pertinent  to 
the  first  ground  urged  why  the  Judgment  be- 
low, holding  that  the  complaint  does  not  state 
a  cause  of  action,  should  stand,  are:  July 
26,  1902,  Stratton  made  the  following  con- 
tract: "I,  Wlnfield  S.  Stratton  •  *  •  in 
consideration  of  one  dollar  to  me  in  hand 
paid  by  and  for  other  valuable  consideration 
moving  to  me  from  Michael  Finnerty,  •  *  • 
do  hereby  give  and  grant  unto  said  Finnerty, 
bis  executors,  administrators  and  assigns,  the 
right  and  option  to  purchase  *  •  •  the 
rights,  benefits  and  sums  of  money  decreed 
to  the  plaintiff    •    •    •    In  that  certain  cause 

•  •  *  The  United  States  Mortgage  and 
Trust  Company,  Plaintiff,  vs.  Henry  C.  Brown 
et.  al.,  Defendants,  •  •  •  and  the  two 
certain  notes  made  by  the  said  Henry  C. 
Brown  to  said  plaintiff,  one  for  $100,000,  an- 
other for  $500,000,  secured  by  the  mortgage 
to   said   plaintiff    described    in    said    decree 

•  •  •  for  the  sum  of  six  hundred  and 
fifty  thousand  dollars  ($650,000),  to  be  paid 
on  or  before  sixty  days  from  this  date,  and  on 
payment  of  said  sum  promptly  within  the 
time  aforesaid,  time  being  of  the  essence 
thereof,  I  hereby  agree  for  myself,  my  exec- 
utors and  administrators,  to  deliver  said  two 
notes  with  the  same  amount  due  thereon  as 
found  by  said  decree  •  •  •  and  assign 
or  procure  to  be  assigned  the  said  decree 

•  •  •  as  the  said  Finnerty,  his  executors, 
administratorsor  assigns,  may  direct,  •  •  • 
and  payment  of  said  sum  of  six  hundred  and 
fifty  thousand  dollars  may  at  the  option  of 
said  Finnerty,  his  executors,  administrators 
or  assigns,  be  made  by  depositing  said  sum 
to  my  credit  in  the  Denver  National  Bank  of 
Denver,  Colorado."  Within  the  60  days  nam- 
ed in  the  contract,  Stratton  died,  leaving  a 
will,  whereby  he  named  as  his  executors  ap- 
pellees. Dines,  Chamberlin,  and  Rice.  These 
executors,  on  account  of  litigation  over  the 
will,  did  not  qualify  until  after  the  lapse  of 
the  60  days  mentioned  in  the  contract,  but 
did  so  qualify  before  the  bringing  of  this 
action.  September  24,  1002,  after  the  death 
of  Stratton,  appellant,  theretofore  the  assign- 
ee of  Finnerty,  as  a  compliance  with  the  eon- 
tract,  tendered  at  and  to  said  bank  "for  the 
use  and  credit  of  said  Stratton,  or  his  estate, 
or  the  executors  thereof,  or  other  persons 
entitled  thereto,"  $0.")4, 155.55,  and  "then  and 
there  demanded  a  delivery  of  said  notes  and 
an  assignment  of  said  decree  as  provided  In 
said  contract."  But  said  tender  and  delivery 
were  refused  by  said  l):ink  for  the  stated  rea- 
son that  it  had  not  iu  its  pos.sessiou  said 


notes,  or  an  assignment  of  said  decree,  and 
could  not  accept  said  tender  or  comply  with 
said  demand  for  that  reason."  On  the  same 
date,  September  24th,  appellant  made  known 
to  said  executors  bis  desire  to  comply  with 
the  terms  of  said  agreement  and  secure  th« 
assignment  and  transfer  of  said  decree  and 
notes,  and  demanded  that  said  executors 
should  make  such  transfer,  and  said  exec- 
utors refused  to  make  the  transfer,  and  taave 
since  so  refused. 

1.  Appellees  contend  that  the  tender  of 
September  24th  was  not  an  acceptance  of  the 
offer  extended  by  the  contract,  and  therefore 
a  contract  to  deliver  the  notes  and  assign 
the  decree  did  not  arise.  The  contract  pro- 
vides: "On  payment  of  said  sum  promptly 
within  the  time  aforesaid  •  •  •  I  hereby 
agree     •     •     •    to  deliver  said  two  notes 

•  •  •  and  assign  •  •  •  the  said  de- 
cree *  •  •  as  said  Finnerty  •  •  • 
may  direct,  and  payment  of  said  sum  •  •  • 
may  at  the  option  of  said  Finnerty  ♦  ♦  • 
be  made  by  depositing  said  sum  to  my  credit. 

•  •  •  »  This,  in  terms,  was  a  promise  to 
deliver  and  assign  when  payment  should  be 
made,  and  a  stipulation  that  payment  might 
be  made  at  the  option  of  Finnerty,  or  his  as- 
signees, by  making  the  deposit  in  the  manner 
recited  In  the  contract.  The  offer  to  make 
the  deposit  appellees  say  did  not  amount  to 
a  tender,  and  was  not  equivalent  to  a  pay- 
ment for  the  purpose  of  saving  rights  under 
the  contract,  because  there  was  coupled  with 
It  a  demand  for  contemporaneous  delivery  of 
the  notes  and  an  assignment  of  the  decree.  If 
the  offer  made  to  the  bank  September  24th 
operated  as  a  payment  for  the  purpose  of 
avoiding  the  loss  of  rights  under  the  con- 
tract, then  appellant  accepted  the  offer  made 
by  the  contract  within  the  time  limited  there- 
by; that  is,  he  satisfied  the  condition  upon  the 
performance  of  which  Stratton  had  promised 
to  deliver  and  assign.  The  contract  was  to 
deliver  the  notes  and  assign  the  decree  upon 
payment.  When  payment  was  tendered,  mu- 
tual dependent  covenants  arose,  on  the  one 
part  to  deliver  and  assign,  on  the  other  to 
pay.  "The  general  rule  Is  to  consider  all 
covenants  dependent,  in  the  absence  of  a 
contrary  intention,  for  this  Is  the  way  most 
men  make  their  bargains,  neither  party  In- 
tending to  perform  unless  the  other  at  the 
same  time  performs  on  his  part,  and  the  same 
Is  held  when  no  time  is  fixed  for  the  per- 
formance by  either."  9  Am.  &  Eng.  Ency.  of 
Law,  039.  "A  covenant  or  obligation  to  pay 
and  therewith  pas^  title  Is  mutual  and  de- 
pendent; the  one  cannot  be  required  before 
the  other  is  ready  to  be  performed."  Barrett 
V.  McAllister,  3^  W.  Va.  7r?8,  11  S.  E.  220;  2 
Minor's  Inst  779.  "In  case  of  dependent 
covenants  to  be  performed  contemporaneous- 
ly, neither  party  Is  required  to  perform  until 
the  other  does.  An  offer  to  perform  upon 
coudltlou  of  performance  by  the  other  party 
Is  siifflclont."  6  Am.  &  Eug.  Ency.  of  Law 
(2d  Ed.)  33.    "Tender  is  not  Invalid  becaus* 
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It  la  conpled  wltb  a  demand  for  the  perform- 
anoe  of  reciprocal  duty  enjoined  by  la'vr  upon 
the  person  to  whom  the  tender  is  made."  28 
Am.  &  Eng.  Ency.  of  Law  (2d  Bd.)  88.  "For 
the  pnrpoae  of  avoiding  *  •  •  the  loss 
of  any  rights  or  prlrileges,  the  tender  la  the 
exact  equivalent  of  payment,  and  It  does 
not  have  to  be  repeated.  •  •  •  Tender 
when  rejected  operates  as  payment."  Words 
and  Phrases,  vol.  8,  pp.  69,  110. 

We  are  Justlfled  In  concluding  that.  If  ten- 
der had  been  made  to  Stratton  living,  with- 
in the  life  of  the  contract,  its  effect  as  such 
would  not  have  been  impaired  by  a  demand 
tor  a  delivery  of  the  notes  and  an  assign- 
ment of  the  decree.  The  tender,  although 
accompanied  with  such  demand,  would  for 
the  purpose  of  saving  rights  have  bem  the 
equivalent  of  payment.  That  such  would 
have  been  the  effect  of  the  tender,  If  made 
to  Btratton  living,  we  do  not  understand  to 
be  denied;  but  it  is  said  that  the  demand, 
coupled  with  the  offer  to  the  bank,  defeated 
its  operation  as  a  tender.  The  contract  gave 
to  Finnerty,  or  his  assignee,  the  option  of 
making  payment  to  and  at  the  bank,  and  in 
terms  provided  that,  upon  payment  being  so 
made,  the  notes  would  be  delivered  and  the 
decree  be  assigned.  The  obligation  of  Strat- 
ton, according  to  the  terms  of  the  contract, 
was  to  be  the  same  whether  payment  was 
made  to  him  in  peratm  or  to  and  at  the  bank, 
nie  rights  of  Finnerty  were  to  be  the  same 
whether  be  paid  Stratton  In  person  or  made 
payment  to  and  at  the  bank.  The  rights  of 
Finnerty,  or  his  assignee,  were  dependent  up- 
on his  making  payment  in  one  of  the  modes 
prescribed  by  the  contract,  and  bis  rights 
were  to  be  the  same  whichever  mode  of  pay- 
ment he  saw  fit  to  adopt.  This  being  true, 
if  tender  of  payment  to  Stratton  would  en- 
title Finnerty  to  demand  contemporaneonsly 
therewith  a  delivery  of  the  notes  and  an  as- 
signment of  the  decree,  and  if  such  tender, 
coupled  with  such  demand,  would  operate  as 
a  payment  for  the  purpose  of  an  acceptance 
of  the  option  and  an  avoidance  of  the  loss 
of  any  rights  thereunder,  such  tender  made 
to  the  bank,  coupled  with  such  demand,  had 
a  like  effect  as  if  made  to  Stratton.  Mueller 
▼.  Nortmann,  116  Wis.  400,  93  N,  W.  638,i  Is 
In  point  Klein,  for  a  valuable  consideration, 
gave  plaintiff  this  option:  "In  case  said  J. 
F.  Mueller  elects  to  purchase  said  land  un- 
der this  option,  he  is  to  pay  at  the  office  of 
Tbeo.  Mueller,  in  Milwaukee,  Wis.,  within 
four  weeks  from  date  thereof,  $4,976,  when  a 
warranty  deed  of  said  land  shall  be  deliver^ 
ed.  *  •  •"  Within  the  Ome  limited, 
plaintiff  tendered  at  the  office  of  said  Theo. 
Mueller  the  sum  mentioned  In  the  option,  but 
the  said  Mueller  refused  to  accept  the  same, 
assigning  as  bis  reason  therefor  the  death 
of  Klels.  An  action  was  brought  to  enforce 
specific  performance.  The  court  held  that 
the  action  would  He,  saying:  "Within  that 
period  [the  period  named  In  the  contract]  the 
plaintiff  did  everything  that  the  written  qp- 
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tion  required  him  to  do.  He  went  to  the  of- 
fice designated,  and  tendered  the  sum  q>ec- 
ified  as  his  election  to  complete  his  option. 
That  tender  was  to  the  very  person  desig- 
nated in  the  option,  at  whose  office  the  mon- 
ey was  to  be  paid.  The  payment  of  the  mon- 
ey at  the  place  stated  was  the  only  condition 
imposed  upon  the  purchaser.  •  •  •  The 
tender  at  the  place  designated,  was  all  that 
the  option  required."  We  think  that  the  ten- 
der at  the  bank  was  an  acceptance  of  the  offer, 
that  it  satisfied  the  condition  necessary  to 
entitle  the  appellant  to  a  delivery  and  assign- 
ment of  the  securities  contracted  for,  and 
that  a  mutual  contract  then  arose  by  appel- 
lees to  deliver  and  assign,  and  by  aroel- 
lant  to  pay. 

2.  It  Is  next  contended  that  the  Judgment 
below  dismissing  the  complaint  should  stand, 
because  the  complaint,  even  though  it  stated 
facts  showing  a  valid  contract  to  assign  the 
securities,  did  not  state  such  facts  as  enUt^ 
ed  appellant  to  specific  performance,  because 
it  is  said  appellant  had  an  adequate  remedy 
by  an  action  at  law  for  damages.  The  fol- 
lowing are  the  facts  pertinent  to  this  ques- 
tion, as  such  facts  appear  from  the  complaint: 
July,  1902,  a  decree  was  entered  in  said  suit 
of  the  United  States  Mortgage  &  Trust  Ciom- 
pany  against  H.  O.  Brown,  finding  the 
amount  due  June  20,  1902,  on  the  unpaid 
notes  secured  by  said  mortgage  to  be  $623,- 
332.32,  the  mortgage  to  be  a  first  lien  on  the 
real  estate  covered  thereby,  and  ordering  a 
sale  of  said  real  estate  to  satisfy  said  In- 
debtedness and  the  expenses  of  foreclosure. 
Tbe  aggregate  Indebtedness  to  satisfy  which 
the  sale  was  to  be  made  was  $662,000.  July 
16,  1902,  Stratton  made  the  contract  herein- 
after set  out  to  sell  said  securities  for  $660,- 
000,  to  be  paid  on  or  before  60  days.  Strat- 
ton died  before  the  expiration  of  tbe  life  of 
the  option.  After  his  death,  and  before  tbe 
expiration  of  the  60  days,  the  tender,  here- 
inbefore set  out,  was  mad«,  and  this  suit  was 
brought  December  5,  1903.  Appellant  desired 
to  become  a  purchaser  of  tbe  Brown  Hotel 
property.  At  the  sale  ordered  to  be  made 
under  tbe  decree  it  would  require  about  $700,- 
000  to  moke  the  bid.  By  becoming  the  own- 
er of  the  notes,  mortgage,  and  decree,  ap- 
pellant would  have  legitimate  advantages  In 
bidding  at  tbe  sale  that  others  would  not 
have.  By  owning  the  securities  the  enormous 
sum,  which  be  would  probably  have  to  bid 
at  tbe  sale,  would  draw  Interest  from  the 
date  of  his  purchasing  the  securities  to  the 
date  of  sale,  regardless  of  any  poetponemoit 
thereof.  Tbe  officer  making  the  sale  might 
be  slow  in  fixing  a  date  of  sale.  The  sale 
wben  noticed  might  be  postponed.  The  sale 
when  made  might  be  set  aside  by  tbe  court 
In  tbe  event  appellant  became  the  purchaser 
at  tbe  sale,  he  might  acquire  the  property, 
or  there  might  be  a  redemption  from  the  sale 
within  any  time  before  the  explratl(m  of  nine 
months  from  tbe  date  of  sale.  How  long  his 
money  would  remain  m  invested  U  uncertain. 
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Hotr  Icmg  It  would  require  to  reinTest  ao 
large  a  sum  la  nncertain.  It  is  contended 
upon  the  part  of  appellee  that  specific  per- 
formance will  not  lie  for  the  reason,  above 
stated,  that  appellant  had  an  adequate  rem- 
edy at  law  In  damages.  Appellant  contract- 
ed for  the  qpedfic  performance  coV'Ored  by 
the  contract  He  had  legitimate  reasons  for 
purchasing  these  securities,  which  reasons 
were,  presumably,  known  to  Stratton.  An 
action  at  law  for  damages  would  not  give  to 
appellant  that  which  Strattoa  contracted  to 
sell  him  by  the  contract  Appellant  could 
not  go  upon  the  open  market  and  with  the 
damages  procured  at  law  purchase  other  se- 
curities which  would  answer  the  same  pur- 
pose for  which  he  legitimately  desired  to 
purchase  these  specific  securities.  If  he  had 
brought  an  action  at  law  for  damages  imme- 
diately upon  a  breach  of  the  contract  to  sell 
him  the  securities,  the  amount  of  his  dam- 
ages would  have  been  a  matter  of  conjec- 
ture. It  would  have  been  impossible  to  say 
how  long  his  funds  would  have  been  invested 
In  these  particular  securities;  perhaps  some 
one  else  would  have  bid  In  the  property  at 
the  date  of  the  sale.  If  appellant  bad  pur- 
chased. It  would  be  uncertain  as  to  whether 
or  not  there  would  be  a  redemption  there- 
from, and.  If  BO,  when. 

When  an  action  at  law  for  damages  will 
not  answer  the  Justice  of  the  case,  and  an 
action  for  specific  performance  will  do  so, 
the  action  for  specific  performance  will  lie. 
The  general  principle  has  thus  been  an- 
nounced in  the  courts  of  this  state:  "That 
courts  of  equity  have  Jurisdiction  to  decree 
the  specific  performance  of  agreements, 
whether  relating  to  personal  or  real  property, 
is  well  settled.  •  •  •  The  ground  of  the 
Jurisdiction,  when  assumed,  is  that  the  par- 
ty seeking  equitable  relief  cannot  be  fully 
compensated  by  an  award  of  damages  at 
law."  Frue  et  al.  t.  Houghton  et  al.,  6  Colo. 
318,  819.  "The  old  rule,  that  the  remedy 
must  pertain  to  an  interest  in  realty,  has 
been  relaxed,  and  modem  decisions  decree 
the  performance  where  the  subject-matter 
Is  purely  personal."  Colo.,  L.  &  W.  Co.  ▼. 
Adams,  6  Colo.  App.  193,  37  Pac.  89.  The 
following  cases  furnish  illustrations  of  the 
application  of  the  doctrine  that  specific  per- 
formance will  lie  upon  contracts  pertaining 
to  personalty  when  there  la  an  adequate  rem- 
edy at  law  In  damages:  Buxton  t.  Lister,  8 
Atl^ins,  382,  was  specific  performance  by  the 
vendor  upon  an  agreement  by  defendants  to 
purchase  several  tlmher  trees  marked  and 
growing  at  the  time.  While  the  court  dis- 
missed the  bill  on  an  affirmative  defense,  it 
was  held  that  specific  performance  would  not 
lie  upon  such  a  contract  Wright  t.  Bell,  5 
Price  (Exchequer  Reports)  325,  was  a  bill 
against  the  purchaser  to  compel  the  specific 
performance  of  a  contract  for  the  purchase 
of  a  debt  H^ld,  the  action  would  lie.  Ad- 
derly  v.  Dixon,  1  &  2  Sim.  &  Stu.  607,  was 
.q)eciflc  performance  at  the  suit  of  the  yen- . 


dor  upon  a  contract  for  the  sale  of  d^ta 
proved  under  a  commisBion  of  bankruptcy.  It 
was  held  the  action  would  lie.  In  the  oooiw 
of  the  opinion  the  court  said:  "Courts  of 
equity  decree  the  specific  i>erfornfance  of  con- 
tracts,  not  upon  any  diatlnctioa  between  real- 
ty and  personalty,  but  because  damages  at 
law  may  not  in  the  partlcalar  case  afford  a 
complete  remedy.  Thua,  a  court  of  equity  de- 
crees performance  of  a  contract  for  land,  not 
because  of  the  real  nature  of  the  land,  but 
because  damages  at  law,  which  must  be  calcu- 
lated upon  the  general  money  value  of  the 
land,  may  not  be  a  complete  remedy  to  tb* 
purchaser,  to  whom  the  land  may  have  a  pO" 
cullar  and  special  value.  So  a  court  of  equity 
will  not  generally  decree  performance  of  a 
contract  for  the  sale  of  stock  or  goods,  not 
because  of  their  personal  nature;  but  because 
damages  at  law,  calculated  upon  the  market 
price  of  the  stock  or  goods,  are  as  complete 
a  remedy  to  the  purchaser  as  the  delivery  of 
the  stock  or  goods  contracted  for,  inasmuch 
as  with  the  damages  be  may  purchase  the 
same  quality  of  the  like  stock  or  goods." 
Furman  v.  Clark,  11  N.  J.  Eq.  306,  was  an  ac- 
tion of  specific  performance  upon  a  contract 
by  which  the  defendant  agreed  to  furnish  the 
complainant  with  clay  on  board  his  boats  at 
a  certain  price;  the  clay  to  be  delivered  from 
time  to  time  while  navigation  was  open,  and 
the  delivery  to  run  through  a  period  of  seven 
years.  Defendant  delivered  the  clay  according 
to  contract  during  the  first  year,  during  the 
second  year  he  failed  to  make  delivery  accord- 
ing to  the  contract  and  declined  to  make  fur- 
ther deliveries.  While  the  bill  was  dismissed 
for  lack  of  proof  of  the  facts,  It  was  held  that 
specific  performance  would  not  lie  upon  such 
a  contract  because  the  damages  sustained 
could  not  be  measured  in  an  action  at  law. 
In  Cutting  T.  Dana,  25  N.  J.  Eq.  265,  specific 
performance  was  sustained  upon  an  agree- 
ment made  by  the  defendant  with  the  com* 
plalnant  by  which  the  former  agreed  to  assign 
to  the  latter  a  certain  debt  In  Brown  v. 
Runals,  14  Wis.  693,  an  action  of  specific  per- 
formance was  sustained  to  compel  the  defend- 
ant to  deliver  to  the  plaintiff  certain  notes 
and  a  mortgage  securing  the  same,  which  de- 
fendant had  agreed  to  restore  plaintiff  upon 
the  payment  of  a  debt,  to  secure  which  the 
notes  and  mortgage  had  been  hypothecated 
to  the  defendant  by  plaintiff.  The  debt  had 
been  paid.  The  court  upheld  specific  perform- 
ance, and,  while  the  special  ground  of  the 
decision  Is  the  trust  relation  created  by  the 
contract  yet  the  court  considered  that  the 
facts,  aside  from  the  trust  feature,  Justified 
specific  performance.  In  Shockley  v.  Davis, 
17  Ga.  177,  63  Am.  Dec.  233,  the  court  up- 
held an  action  for  specific  performance  upon 
an  agreement  of  Shockley  to  turn  over  to  the 
plaintiffs  certain  evidences  of  debt  to  secure 
them  from  loss  by  reason  of  their  suretyship 
for  the  defendant  Gottschalk  v.  Stsln,  69 
Md.  51,  13  Atl.  626,  was  an  action  of  si)eclflc 
performance  upon  a  contract  of  the  defendant^ 
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Gottschalk,  to  transfer  to  tbe  plaintiff  certain 
promissory  notes.  The  action  was  uptield. 
Tile  conrt,  inter  alia,  said:  "Now,  in  this 
case  tbe  appellant  agreed  to  sell  to  tbe  api)el- 
lee  three  promissory  notes  of  Weller  &  Son, 
and  appellee  agreed  to  buy  these  notes  for  a 
specific  purpose,  which  was  known  to  the  ap- 
pellant An  action  at  law  for  a  breach  of  the 
contract  would  not,  it  is  clear,  give  to  the  ap- 
pellee the  subject-matter  of  the  contract; 
and,  besides,  the  damages  to  be  recovered 
must  necessarily  be  uncertain." 

The  principle  of  law  announced  by  the  fore- 
going authorities,  and  by  others  not  cited.  Is 
that  if,  under  the  facts  of  tbe  particular  case 
before  the  court,  there  is  not  an  adequate 
remedy  In  an  action  at  law,  specific  perform- 
ance will  lie;  whether  the  action  can  be 
maintained  depends  upon  tbe  facts  of  each 
particular  case.  In  the  case  before  us,  an  ac- 
tion at  law  will  not  satisfy  the  Justice  of  the 
case,  because  it  will  not  give  to  appellant  tbe 
specific  securities  which  be  for  good  reasons 
contracted  to  purchase  of  Strattou,  and  be- 
cause  the  damages  by  appellant  otherwise 
sustained  by  a  breach  of  tbe  contract  cannot 
be  estimated  in  an  action  at  law. 

The  former  opinion  herein  will  be  with- 
drawn, and  a  Judgment  of  reversal  entered. 

Judgment  reversed. 

GODDARD,  J.,  not  participating.  The 
CHIEF  JUSTICE  and  BAILEY,  J.,  dissent- 
ing. 


WRIGHT  et   al.   v.   ULRICH. 
(Supreme   Court  of  Colorado.     July   1,   1907.) 

1.  NuisAMCK  —  Pbivate  Nuisance  — Injunc- 
tion. 

The  occupant  of  a  dwelliuB  is  entitled  to  an 
injunction  to  restrain  the  operation  of  a  slaugh- 
ter house  adjacent  thereto,  where  such  operation 
causes  the  dwelling  to  be  filled  with  noxious 
smells. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Nuisance,  §  64.] 

2.  LnrrTATioN  or  Actions— Oontinuino  Nui- 
sance. 

The  nuisance  was  a  continuing  one  against 
which  limitations  did  not  commence  to  run  at 
tbe  inception  thereof. 

[Ejd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §S  303,  304.] 

Appeal  from  District  Court,  Fremont  Coun- 
ty ;  M.  8.  Bailey,  Judge. 

Suit  by  Luciuda  Uiricb  against  Samuel  A. 
Wright  and  others.  From  a  Judgment  in 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Maupin,  McLain  &  Willces,  for  appellants. 
Taylor  &  Sayre,  for  appellee. 

CASWELL,  J.  This  suit  was  Instituted  In 
the  district  court  of  BYemont  coimty  by  the 
apfwllee,  plaintiff  below,  to  restrain  the  ap- 
pellants from  rebuilding  and  operating  a 
slaughter  house  adjacent  to  plaintiff's  prem- 
ises and  dwelling  bouse  wlilch  atie  and  her 


family  had  occupied  for  about  20  years.  It 
seems  that  the  first  slaughter  house,  which 
had  been  erected  some  8  or  10  years  prior  to 
the  couiniencemeut  of  this  suit,  was  destroy- 
ed by  fire,  and  that  plaintiff  had  objected  to 
the  rebuilding  of  the  house,  and  bad  objected 
to  and  complained  of  the  Injury  and  incon- 
venience to  her  on  account  of  the  odors  from 
the  slaughter  house  and  its  use  and  the  noise 
resulting  from  the  iieeplng  of  cattle  in  pens 
adjacent  to  the  slaughter  bouse.  The  answer 
in  effect  is  a  denial  of  tbe  allegations  of  tbii 
complaint,  and  defendants  also  plead  the 
statute  of  limitations. 

Tbe  main  contention  of  appellants  as  set 
forth  in  their  brief  is  that  there  is  not  suf- 
ficient evidence  to  support  tbe  allegations  of 
tbe  complaint,  that  there  is  not  sufficient  evi- 
dence to  support  the  judgment,  and  that  the 
Judgment  is  based  upon  "a  remote  sentiment 
of  future  possible  annoyance,  not  wurruuted 
by  tbe  facts."  The  record  does  not  support 
this  contention.  It  is  clearly  shown  by  tbe 
abstract,  and  the  additional  abstract  filed  by 
appellee,  that  the  plaintiff  had  suffered  much 
aimoyauce  and  Inconvenience  because  of  the 
odors  and  stenches  which  had  emanated  from 
the  use  of  the  slaughter  bouse.  This  is 
shown,  not  only  by  the  evidence  of  her  own 
family,  but  strangers  to  the  suit  testified  posi- 
tively as  to  the  sickening  odors  which  had 
reached  them  from  tbe  slaughter  house  at  a 
point  about  the  same  distance  therefrom  as 
plaintiff's  dwelling  house.  Indeed,  there  "was 
not  very  much  confiicting  testimony.  How- 
ever, this  matter  was  submitted  to  a  Judicial 
determination,  and  tbe  court  foimd  as  a  fact 
that  tbe  maintenance  and  operation  of  tbe 
slaughter  house  and  its  adjuncts  by  defend- 
ants "constituted  and  constitutes  a  continu- 
ing nuisance,  resulting  in  rendering  plaintiff's 
occupancy  of  her  dwelling  bouse  and  prem- 
ises described  in  tbe  complaint  in  this  cause 
disagreeable  and  uncomfortable  by  reason  of 
the  noxious  vapors  and  noisome  smells  and 
stenches  emitted  therefrom,  which  are  a  con- 
stant menace  to  tbe  health  of  plaintiff  and 
her  family,  materially  Impair  the  usefulness 
of  said  property,  and  greatly  decrease  its 
value ;  that  the  damage  to  plaintiff  therefrom 
are  of  such  a  nature  and  character,  of  such 
proportions  and  so  peculiar  to  herself,  as  to 
entitle  her  to  equitable  relief  herein." 

We  think  the  findings  of  the  court  are 
amply  sustained  by  the  evidence.  We  do  not 
find  any  error  in  the  law  as  applied  by  the 
trial  court  to  this  case.  Without  entering 
Into  an  extended  discussion  of  tbe  law  con- 
cerning nuisances  both  public  and  private,  tbe 
City  of  Denver  v.  Mullen  et  al.,  7  Colo.  345,  3 
Pac.  C03,  furnishes  ample  authority  for  the 
plaintiff  to  maintain  this  action.  The  suit  Is 
manifestly  to  abate  tbe  nuisance,  regardless 
of  damages,  and  any  private  nuisance  may  be 
abated  by  the  party  aggrieved.  In  Wood's 
Law  of  Nuisances,  {  22,  it  is  said:  "As  to 
what  constitutes  a  nuisance  is  a  question  for 
the  court  and  not  for  the  Jury  to  determine. 
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Whether  the  results  of  a  given  business  are 
80  common  as  to  itmount  to  a  public  nuisance 
is  a  question  for  the  Jury."  In  the  case  at 
bar  a  Jury  was  waived  and  trial  M'as  bad  to 
the  court,  and  the  court  passed  upon  both 
these  questions  adversely  to  the  appellant. 
At  page  eS2,  Am.  &  Eng.  Enc.  of  Law,  it  Is 
said:  "It  may  be  laid  down  broadly  as  a 
general  rule  that  any  act,  omission,  or  use  of 
property  which  results  In  polluting  the  atmos- 
phere with  noxious  or  offensive  effluvia, 
gases,  stenches,  or  vapors,  thereby  producing 
material  physical  discomfort  and  annoyance 
to  those  residing  in  the  vicinity  or  Injury  to 
their  health  or  property,  is  a  nuisance"— and 
many  cases  are  cited  in  support  of  this  doc- 
trine. We  know  of  no  decisions  to  the  con- 
trary, and  none  are  pointed  out  to  us.  At 
page  697  of  the  same  volume  it  Is  stated: 
"When  the  noises  made  by  animals  kept  in  a 
residence  neighborhood  is  of  a  distressing  or 
annoying  character,  it  is  a  nuisance." 

The  case  was  not  barred  by  the  statute  of 
limitations.  It  is  held  In  the  case  of  Home 
Supply  Ditch  Co.  v.  Hamlin,  6  Colo.  App. 
341,  40  Pac.  582,  that  "the  continuing  of  a 
trespass  or  nuisance  from  day  to  day  Is  con- 
sidered in  law  a  several  trespass  on  each 
day";  and  it  was  further  held  in  that  case 
that  "the  nuisance  or  trespass  was  continu- 
ous, and  the  subsequent  damage  continually 
being  incurred,  that  the  ditch  company  whs 
liable  until  the  nuisance  was  abated  and  the 
cause  of  damage  removed,  and  that  the  law 
of  continuing  nuisances  and  continuing  tres- 
passes is,  admittedly,  the  same."  It  follows 
that  the  plaintiff  could  have  sought  a  decree 
abating  the  nuisance  at  any  time  during  its 
e.\istence,  unless  she  had  estopped  herself,  by 
some  act  or  agreement,  to  complain  of  the 
nuisance.  No  estoppel  was  pleaded,  proven, 
or  claimed  in  the  case  at  bar. 

Perceiving  no  error  In  the  record,  the  Judg- 
ment is  affirmed. 

STEELE,  C.  J.,  and  MAXWELL,  J.,  con- 
cur. 


BIG  THOMPSON  8c  PLATTE  KIVEU 
DITCH  CO.  V.  MAYXE. 
(Suprem«  Court  of  Colorado,  April  2,  1906,    Re- 
hearing Denied  May  7,  1906.) 
EviDET^cE — Memoranda— Public  Record. 

Wliere  the  water  commissioner  has  deputies 
who  report  to  him  the  amount  of  water  in  a 
river  and  from  these  reports  he  malccs  a  record 
in  a  book,  lie  cannot,  in  an  action  by  a  sliare 
owner  in  an  irricntion  ditch  company  against  it 
for  failure  to  divert  water  from  a  river  and  de- 
liver it,  testify  to  the  contents  of  the  book  to 
show  the  amount  of  water  in  the  river,  on  tlie 
theory  of  the  memoranda  being  a  public  record; 
the  statutes  not  renuirinK  him  to  keep  sueh  a 
book,  though  tliey  do  require  him  to  report  to 
the  state  engineer  the  amount  of  water  coming 
into  the  district  and  the  ditches  inadequately 
supplied,  the  object  being  to  enable  the  state 
engineer  to  do  his  duty,  and  the  water  comuiis- 
sioner  having  no  personal  knowledge  of  the 
matters  recorded  by  him. 


Appeal  from  District  Court,  Weld  County; 
Christian  A.  Bennett,  Judge. 

Action  by  Minnie  B.  Mayne  against  the 
Big  Thompson  &  Platte  River  Ditch  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Garrigucs  &  Smith,  for  appellant.  H.  N. 
Haynes,  for  appellee. 

BAILEY,  J.  Appellant,  who  was  defend- 
ant below.  Is  a  mutual  ditch  company,  de- 
livering water  for  Irrigation  pro  rata  ni)on 
its  shares.  Appellee,  who  was  plaintiff  be- 
low, owns  one-flfteenth  of  the  shares  of  the 
company.  Plaintiff  brought  this  action  to 
recover  for  losses  she  claimed  to  have  sus- 
tained because  of  the  alleged  failure  of  de- 
fendant to  deliver  the  water  to  which  she 
averred  she  was  entitled. 

Among  other  things  she  alleges  in  her  com- 
plaint that  defendant  failed  and  neglected 
to  divert  any  water  from  the  Big  Thompson 
river  into  Its  ditch  during  the  irrigation  sea- 
son of  1899  until  May  28th,  and  thereafter 
failed  to  deliver  to  her  her  pro  rata  share 
of  the  water  In  the  ditch.  The  testimony  as 
to  there  being  water  in  the  river  available 
for  defendant  at  certain  times  and  the 
anioimt  thereof  at  certain  other  times  was 
conflicting,  and  plaintiff  In  making  her  case 
in  chief  called  the  water  coumiissioner  as  a 
witness,  and  the  court,  over  the  objection  of 
defendant,  ijermltted  him  to  testify  as  to  the 
contents  of  a  book  kept  by  him  In  which 
he  made  a  record  of  the  amoimt  of  water 
said  to  be  flowing  in  the  river,  and  the 
amount  which  defendant  consequently  was 
entitled  to  divert.  While  the  memorandum 
made  In  tlie  book  was  written  by  the  wit- 
ness, he  i>ad  no  personal  knowledge  of  the 
truth  of  the  statements.  He  had  two  dep- 
uties, and  one  of  these  reported  to  him  the 
amount  of  water  in  the  river  above  the 
ditclies  taking  water,  and  the  other  reported 
to  him  the  amount  of  water  In  the  river  at 
defendant's  headgato,  and  from  these  reports 
he  made  his  record.  The  admission  of  tliia 
testimony  was  error,  and  as  the  matter 
tcstiflod  to  was  vitally  material  to  the  making 
of  plaintiff's  case  the  error  was  prejudicial. 

Plaintiff  contends  that  the  testimony  was 
admissible,  bectause  "the  memorandum  book 
kept  by  tlie  water  commissioner  was  a  pub- 
lic record  kept  by  an  officer  in  the  proper 
discharge  of  his  official  duty."  The  stat- 
utes do  not  require  the  keeping  of  such  a 
book.  They  do  reijulre  that  the  commission- 
er report  to  the  state  engineer,  among  other 
tilings,  the  amount  of  water  coming  into  the 
district  and  the  ditches  which  are  inade- 
quately supi)lied.  The  object  of  these  re- 
ports is  to  enable  the  state  engineer  to  per- 
form his  duty  and  are  for  his  guidance,  and 
not  for  the  purpose  of  creating  or  perpetuat- 
ing testimony.  It  is  made  the  duty  of  the 
district  court  to  appoint  a  committee  to  ex- 
amine the  ijooks  of  the  county  treasurer  and 
make  and  file  a  written  report,  yet  this  re- 
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port  Is  not  admlMdbto  as  erldonoe,  altbough 
the  matters  stated  tbereln  may  be  materlaL 
McGIure  v.  La  PlaU  Comity,  19  Colo.  122, 
M  Pac.  76S.  While  some  of  the  authoritieB 
kold  that  a  record  may  be  Introduced  In  evi- 
dence, even  though  the  keying  of  It  may 
not  be  required  by  law,  If  It  la  essential 
to  the  conduct  of  the  office,  yet  the  matters 
recorded  must  be  within  the  knowledge  of 
the  officer  at  the  time  he  records  them.  1 
Greenleaf  on  Evidence,  |  483. 

The  memorandum  book  kept  by  the  water 
oonuulasloner  was  not  admissible  to  prove 
any  of  the  Issues  In  this  caua&  We  do  not 
deem  It  necessary  to  consider  the  other  er- 
rors assigned,  and  the  Judgment  will  be  le- 
▼ersed  and  remanded. 

Beversed. 

GABBBBT,  a  J.,  and  OODDABD,  J.,  cen- 
cnr. 

Ot  Kaa.  IM) 

KREMEB  V.  KREME& 
(Snpiemc  Court  of  Eaosas.    July  S,  1907.) 
Modification  of  Judgment    Case  remanded 

to  lower  court,  with  Instructions. 
Tot  former  opinion,  see  90  Pac.  99S. 

PBB  CDBIAM.  Since  the  order  awarding 
the  land  to  the  defendant  was  reversed  In 
this  case,  the  parties  have  agreed  that,  as 
the  record  discloses  all  the  facts  In  the  case, 
this  court  may  accept  them  as  agreed  to  and 
direct  the  Judgment  to  be  rendered.  The 
case  is  therefore  remanded,  with  instructions 
to  award  the  land  in  question  to  the  plaintiff 
as  her  separate  property,  and  to  set  aside  the 
Judgment  in  favor  of  the  plaintiff  against 
the  defendant  for  |1,260,  which  was  made  a 
Hen  on  the  land,  and  that  In  all  other  re- 
spects the  Judgment  be  the  same  As  befora 

(76  Kan.  SU) 

ROUSE  V.  ROUSE  et  al. 

(Supreme  Court  of  Kansas.    Jaly  5,  1907.) 

Descent  and  DtsTRiBunoif— Riairrs  of  Sttb- 
viviMO   Wife— ARTEHirPTiAi,   Aobrembnt— 

(TONSTBOCTIOA. 

An  antenuptial  agreement  provided  that  the 
property  owned  by  eitlier  party  should,  after 
the  marriage,  remain  the  leparate  and  distinct 
property  of  euch  owner,  and  neither  should 
nave  or  exercise  any  right,  title,  or  estate  in  tlie 
property  of  the  other,  and  each  might  at  bis  or 
ner  option  dispose  of  such  property  by  will  or 
otherwise  except  that  the  husband  should  not, 
during  the  lifetime  of  the  wife,  so  dispose  of  his 
property  as  to  jeopardize  or  render  nugatory  a 
subsequent  provision  for  her  benefit,  by  which 
be  agreed  to  furnish  her  proper  and  comfortable 
support  so  long  as  they  lived  together  as  hus- 
band and  wife,  or,  in  case  she  survived  him,  so 
long  as  she  remained  his  widow.  After  living 
together  30  years  the  hnaband  died  intestate. 
Held,  that  tlie  agreement  did  not  exclude  the 
widow  from  her  right  of  inheritance  in  the  hus- 
band's property. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
to).  16,  Descent  and  Distribution,  |  150.] 

(Syllabua  by  the  Court.) 


Error  from  District  Court,  Miami  Ooonty ; 
W.  H.  Sheldon,  Judge. 

Action  by  Jane  Rouse  against  J.  W.  Bonae 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Bercrsed  and  re- 
manded. 

Alpheus  Lane,  Benson  &  Harries,  and  W. 
J.  Costlgan,  for  plaintiff  In  error.  Frank  M. 
Sheridan,  for  defendants  in  error. 

PORTER,  J.  This  salt  was  for  partition 
of  lands,  and  the  construction  of  an  ante- 
nuptial contract  is  the  only  question  Involv- 
ed. George  W.  Rouse  died  intestate  In 
Miami  county  August  9,  1903,  at  the  age  of 
82  years.  He  owned  about  200  acres  of  land 
at  his  death,  and  left  surviving  blm,  in  ad- 
dition to  several  children  of  a  former  mar- 
riage, his  widow,  Jane  Rouse,  and  one  child 
by  her.  The  controversy  is  between  the  chil- 
dren of  the  first  marriage  and  Jane  Rouse, 
the  widow.  Be  married  Jane  Rouse  In  1874. 
Immediately  before  the  marrlag^e  they  en- 
tered into  the  following  contract: 

"Know  all  men  that  we,  G.  W.  Boose,  of 

Miami  county,  state  of  Kansas,  and  Jane 
Sewel,  of  the  same  place.  In  oonaideration 
of  mutual  promises  of  marriage  between 
made,  have  this  day  agreed  and  we  do  by 
these  presents  agree,  that  in  case  said  mar- 
riage takes  place,  that  the  property  real  and 
personal  now  owned  by  either,  or  which  may 
hereafter  be  acquired  by  either,  shall  after 
the  solemnization  of  said  marriage,  be  and 
remain  the  separate  and  distinct  property  of 
such  owner,  and  neither  shall  have  or  exer- 
cise any  rights,  title  or  estate  In  the  property 
of  the  other,  and  each  may  at  his  or  her  op- 
tion, dispose  of  by  will  or  otherwise,  all  or 
any  part  of  his  or  her  property  in  such  man- 
ner as  may  to  him  or  her  seem  fit,  excepting, 
however,  that  said  G.  W.  Rouse  shall  not  dur- 
ing the  lifetime  of  said  Jane  Sewel  so  dispose 
of  his  property  as  to  Jeopardize  or  render 
nugatory  the  provisions  hereinafter  mention- 
ed, viz. :  It  is  agreed  and  provided  that  said 
O.  W.  Rouse  shall  and  will  furnish  to  said 
Jane  Sewel  a  good,  proper  and  comfortable 
support  out  of  his  said  estate,  so  long  as  they 
shall  live  together  as  man  and  wife,  and 
also,  that  in  case  said  Jane  Sewel  shall  sur- 
vive said  O.  W.  Rouse  then  and  in  that  case 
said  Jane  Sewel  shall  have  a  proper  and 
sufficient  support  according  to  her  station  in 
life  out  of  the  estate  of  the  said  G.  W.  Rouse 
during  the  term  of  her  natural  life,  or  so 
long  as  she  remains  the  widow  of  said  Q.  W. 
Bouse. 

"Witness  our  hands  and  seals  this  23d  day 
of  June,  A.  D.  1874. 

"G.  W.  Rouse.    [Seal.] 
"Jane  Sewel.      [Seal.]" 

The  district  court  held  that  by  the  terms 
of  the  agreement  Jane  Rouse  took  no  Inter- 
est In  any  of  the  real  estate  Ot  this  hold- 
ing Mrs.  Bouse  complains. 
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It  seems  maulfest  tbat  the  first  proTlBlon 
In  the  agreement  would  not  be  sufficient  of 
itself  to  exclude  the  wife  as  an  heir.  A 
similar  provision  in  Kistler  t.  Ernst,  60  Kan. 
243,  56  Pac.  18,  was  held  not  to  exclude  the 
husband  from  bis  rights  of  inheritance.  In 
tnat  case  the  language  of  the  antenuptial 
agreement  provided  that  the  wife  "shall  have, 
bold,  keep  and  retain  all  of  the  property 
which  she  now  has  or  may  hereafter  acquire, 
whether  real,  personal,  or  mixed,  and  where- 
soever situate,  as  her  sole,  exclusive  and  ab- 
solute property,  for  her  separate  use  and 
benefit,  free  from  all  claims,  rights  and  in- 
terest of  her  said  intended  husband,  John 
Ernst,  with  the  right  on  the  part  of  the  said 
Henrietta  to,  by  gift,  sale,  devise,  or  will, 
dispose  of  the  same  to  such  persons  as  she 
may  desire,  the  said  John  Ernst  hereby  con- 
senting to  such  disi)osition  of  all  such  prop- 
erty in  all  respects  as  if  the  same  should  be 
by  will  devised  by  said  Henrietta  after  such 
marriage  and  the  consent  of  said  John  Ernst 
indorsed  in  writing  thereon."  In  the  present 
case  the  agreement,  looking  alone  nt  the  first 
provision,  is  that  the  proiierty  of  each  shall, 
after  the  marriage,  be  and  remain  the  sepa- 
rate and  distinct  property  of  such  owner, 
who  Is  to  have  the  right,  at  his  or  her  option, 
to  dispose  of  the  same  by  will  or  otherwise; 
and  neither  shall  have  nor  exercise  any 
right,  title,  or  interest  in  the  property  of  the 
other.  So  far,  the  agreements  are  substan- 
tially alike.  It  is  contended,  however,  that 
a  construction  must  be  given  which  would 
in  some  way  alter  the  rights  of  the  parties 
as  they  existed ;  that  otherwise  the  ogree- 
ment  is  rendered  Inoperative.  The  same  con- 
tention was  urged  in  Kistler  v.  Ernst,  supra, 
whore  It  was  said  in  the  opinion :  "The  con- 
tract seems  to  have  followed  tlie  law  and 
conferred  no  greater  rights  on  either  party 
tlian  were  vouchsafed  by  the  statute,  with 
these  limitations:  Any  conveyance,  gift,  or 
sale  of  the  property  of  one  during  coverture 
could  not  be  challenged  as  being  in  fraud  of 
the  rights  of  the  other.  The  antenuptial 
agreement  worked  an  estoppel  on  both  par- 
ties and  silenced  all  complaint  of  one  against 
alienation  b.v  tlie  other,  fraudulent  or  other- 
wise. It  also  gave  to  each  the  right  to  con- 
vey his  or  her  real  estate  by  separate  deed 
and  pass  a  merchantable  title.  It  gave  the 
power  to  bequeath  and  devise  all  the  property 
of  each  by  separate  will.  Thus  the  contract 
performed  some  service  in  respect  to  the 
property  of  both  parties  during  coverture, 
and  its  terms,  to  the  e.xtent  8tate<l,  modified 
and  changed  rights  secured  by  the  statute." 

In  Busenbark  v.  Busenbark,  Xi  Kan.  572, 
576,  7  Pac.  245,  248,  speaking  of  the  interest 
wuich  the  wife  has  in  the  husl>and's  real 
estate,  it  was  said :  "It  Is  true  that  this  in- 
terest in  the  real  estate  of  the  husband  is 
inchoate  and  uncertain,  yet,  according  to 
the  authorities,  it  possesses  tlie  element  of 
property.  It  is  an  interest  and  riglit  of  which 
sue  can  be  divested  only  by  her  consent,  or 


crime,  or  ber  dytn?  before  her  husband.  It 
is  an  Interest  which  may  be,  In  oonnectlon 
with  the  husband,  the  subject  of  contract 
and  bargain,  and  is  by  many  of  the  antborl- 
tles  denominated  a  cmitingent  bat  valuable 
interest.  It  has  been  decided  by  this  court 
that  the  wife  has  an  interest  In  the  home- 
stead occupied  by  herself  and  husband,  al- 
though the  title  to  the  same  be  In  the  bus- 
band,  and  that  It  Is  such  a  present  and  ex- 
isting estate  that  it  will  be  protected  by  the 
courts.  Helm  v.  Helm,  11  Kan.  10 ;  Jenness 
v.  Cxitler,  12  Kan.  500." 

The  main  question,  however,  is  If  the  sub- 
sequent clause  of  the  contract  guarantying  to 
the  wife  a  sufficient  support  from  the  hus- 
band's property  after  his  death,  in  the  event 
she  survived  him,  distinguishes  this  from 
Kistler  T.  Ernst,  supra,  and  compels  a  dif- 
ferent construc-tion  to  be  placed  upon  the 
agreement.  Plaintiff  in  error  contends  that 
this  clause  Is  simply  a  further  provision  for 
the  benefit  of  Mrs.  Rouse,  by  which  the  hus- 
band agrees  that,  although  he  has  the  right 
without  her  consent  to  dispose  by  deed  or 
will  of  all  his  property  during  her  lifetime, 
he  will  not  so  far  dispose  of  it  as  to  preju- 
dice her  rights  to  have  out  of  bis  estate  a 
sufficient  support  for  the  remainder  of  her 
life  in  case  she  survives  him.  It  is  argued 
that  without  this  provision  be  might  have 
conveyed  by  deed  or  devise  every  dollar  he 
possessed,  and,  dying  before  her,  leave  her 
without  any  means  of  support,  and  the  con- 
tention is  that  this  safeguard  of  the  wife's 
right  in  any  event  to  sutficient  support  has 
been  employed  by  the  trial  court  as  a  means 
to  destroy  her  Inheritance;  that  by  a  fair 
construction  of  both  provisions  there  is  no  im- 
plication even  that  she  is  to  be  deprived  of 
her  right  to  inherit  from  the  husband.  Mani- 
festly, the  court  construed  this  clause,  taken 
with  the  first,  to  constitute  a  substantive  pro- 
vision for  the  wife  which  excluded  her  from 
any  other  interest  in  his  property  after  his 
death. 

In  Hart,  etc..  v.  Soward,  14  B.  Mod.  (Ky.) 
301,  the  contract  provided  that  the  wife 
"shall  hold  and  possess,  for  her  own  separate 
and  exclusive  use  and  'benefit,  all  the  estate, 
real,  personal,  and  mixed  now  owned  and 
possessed  by  her,  and  the  future  rents,  issues, 
and  profits  thereof,  free  from  the  control  or 
disiMsition  of  the  said  Alfred  Soward;  it 
being  intended  that  the  said  Margaretta  Gor- 
such  sliali  hold  the  said  property  as  her  sep- 
arate estate,  and  in  the  same  manner  as  If 
she  were  sole  and  unmarried,  she  hereby  re- 
taining authority  and  power  to  dispose  of 
the  same,  in  siicb  manner  as  she  may  choose 
In  her  lifetime,  by  sale  and  conveyance,  or  by 
last  will  and  testament."  She  died  intestate, 
and  the  husband  was  given  a  husband's  In- 
terest in  all  her  property  notwithstanding 
the  agreement.  It  was  said  :  "If  this  agree- 
ment contaiued  any  provisions  on  the  subject 
of  the  right  of  succession  to  the  property, 
after  the  death  of  the  wife,  this  question 
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could  not  arise;  bat  as  It  only  secured  to  the 
wife  the  right  to  control  and  dispose  of  the 
property  during  the  coverture  as  if  she  were 
unmarried,  and  as  she  made  no  disposition 
of  it  to  take  effect  after  her  death,  the  agree- 
ment having  accomplished  the  object  of  its 
existence,  and  the  purpose  contemplated  by 
the  parties  in  its  execution,  became,  by  her 
death,  inoperative,  according  to  its  own  na- 
ture, and  left  her  estate  to  the  disposition  of 
the  law."  It  win  be  noticed  that  by  the 
agreement  in  that  case,  the  wife  retained  the 
power  to  dispose  of  her  property  "as  she 
may  choose  In  her  lifetime."  The  words  "In 
her  lifetime"  are  not  used  In  the  agreement 
we  are  considering,  nor  was  the  same  or 
similar  language  used  in  the  agreement  in 
Kistler  v.  Ernst,  supra.  Their  absence  Is  not 
Important,  for  if  either  husband  or  wife  de- 
sired to  dispose  of  property  by  deed,  gift, 
or  devise  it  would  necessarily  be  done  during 
the  lifetime  of  the  grantor,  though  effect 
might  not  be  given  until  after  death. 

As  said  by  Justice  Smith  in  Kistler  v. 
Ernst:  "There  is  no  express  agreement  In 
the  contract  which  excludes  the  husband 
from  a  right  of  inheritance  on  the  death  of 
the  wife.  She  had  the  right  to  devise  her 
property  to  whom  she  pleased,  and  the  con- 
sent of  her  husband  was  given  in  advance. 
I'nder  the  3;>ositlon  taken  by  plaintiff  in  er- 
ror, a  devise  by  will  to  the  husband  was  nec- 
essary on  the  part  of  the  wife  should  she 
have  desired  that  he  take  her  property  at 
her  death.  The  law  obviated  all  necessity 
for  a  will  in  such  a  case,  as  we  construe  the 
contract.  There  Is  nothing  In  the  contract 
that  convinces  us  that  Ernst,  by  the  agree- 
ment, surrendered  or  released  his  right  of  iu- 
lieritauce  as  the  survivor  of  his  wife.  •  •  • 
The  counsel  for  plaintiff  in  error,  by  a  re- 
finement of  reasoning,  seeks  to  read  into  the 
agreement  provisions  founded  on  implications 
and  probu'ollitles  as  to  the  Intention  of  the 
parties  which  cannot  be  Justified  under  the 
language  of  the  instrument.  The  wife  had 
the  right  of  disposition,  which  she  did  not 
.see  fit  to  exercise.  This  failure  to  make  dis- 
|)o.sltlon  might  have  been  Induced  by  the  af- 
fection she  bore  for  her  husband,  knowing 
that  upon  her  death  the  law  would  place  her 
property  in  his  hands  as  effectually  as  if  a 
formal  will  had  been  made." 

This  contract  is  not  free  from  doubt,  but 
it  is  open  to  the  construction  contended  for 
by  plaintiff  in  error,  and  could  well  mean 
that  by  this  subsequent  provision  nothing 
more  was  contemplated  than  to  guaranty  to 
the  wife  that,  in  case  the  husband  saw  fit 
to  exercise  the  right  to  dispose  of  his  en- 
tire estate,  he  would  not  do  so  without  mak- 
ing ample  provision  for  her  support  during 
the  time  she  should  survive  him  and  remain 
his  widow.  It  is  by  no  means  clear  to  us 
that  the  intention  was  that  she  should  not  in- 
herit a  wife's  interest  in  all  property  of  his 
which  he  did  not  see  fit  to  dispose  of  sepa- 
ratel,y  by  deed  or  will  during  his  life. 


We  have  frequently  held  that  agreements 
of  this  character  should  be  liberally  con- 
strued to  carry  Into  effect  the  Intention  and 
purpose  of  the  parties;  nevertheless,  their 
terms  are  not  to  be  extended  by  mere  impli- 
cation to  exclude  the  right  of  the  survivor  to 
take  by  Inheritance.  The  reasons  are  mani- 
fest. If  such  be  the  intent  of  the  parties,  It 
can  be  readily  expressed  in  appropriate  lan- 
guage or  in  words  from  which  the  Intention 
is  necessarily  implied.  Nor  are  we  Impress- 
ed with  the  claim  that  the  circumstances  sur- 
rounding the  parties  to  this  agreement,  at 
the  time  It  was  entered  into,  and  the  rela- 
tions which  existed  between  them,  are  of 
a  nature  from  which  a  different  purpose 
may  be  implied,  or  are  such  as  to  invoke  a 
strained  construction  in  favor  of  the  heirs. 
It  is  true  that  at  the  time  the  agreement 
was  made  the  husband  possessed  most  of  the 
land,  and  the  wife  brought  but  little  in  the 
way  of  property  or  means  to  the  marriage, 
and  was  at  the  time  past  middle  life.  How- 
ever, they  lived  together  for  more  than  30 
years,  during  which  she  doubtless  contribut- 
ed her  share  to  his  further  accumulation  of 
pro|)erty.  Moreover,  he  bad  three  minor 
children  at  the  time  of  this  marriage,  and 
tlie  evidence  warrants  the  Inference  that 
Jane  Kouse  liecame  a  mother  to  them.  The 
circumstances,  it  will  be  observed,  are  not 
similar  to  a  case  where  an  old  man.  In  his 
declining  years,  having  property  of  his  own, 
enters  the  marriage  relation  with  a  woman 
younger  than  himself,  neither  expecting  that 
the  relation  will  extend  beyond  a  few  years 
at  most,  and  a  contract  is  made  which  the 
circumstances  assist  in  construing  as  intend- 
ed to  provide  that  the  wife  at  his  death  shall 
take  a  certain  compensation  in  lieu  of  any 
Interest  the  law  miglit  give  her  in  his  estate. 

The  agreement  might  have  provided  that 
In  case  the  wife  survived  the  husband  she 
should  take  no  share  in  his  estate  by  inherit- 
ance, but  the  provision  that  the  husband 
should  have  the  option  to  dispose  of  his 
property  by  will  or  otherwise  cannot  by  Im- 
plication be  said  to  mean  that.  In  the  event 
he  failed  to  exercise  such  option,  the  laws  of 
inheritance  should  be  set  aside  and  the  wife 
be  left  in  the  same  situation  as  though  he 
had  exercised  the  option.  Notwithstanding 
the  contract,  he  could  have  devised  all  of  his 
property  to  bis  wife.  There  was  no  will,  no 
disposition  by  him  In  his  lifetime,  although 
she  bad  agreed  that  he  might  make  a  will  or 
other  disposition.  This  is  a  contest  between 
his  heirs  and  the  wife.  The  heirs  are  not 
mentioned  In  the  agreement,  and  must  take 
under  the  laws  of  descent,  the  same  laws 
which  gave  her  one-half  of  the  husband's 
property  where  he  dies  intestate.  The  limita- 
tion of  the  husband's  power  of  disposition  in 
tile  subscciuent  clause  cannot  be  extended  by 
Implication  beyond  the  plain  import  of  its 
terms. 

While  we  are  not  jn-epared  to  say  that  an 
express  provision  must  always  appear  in  or- 
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der  to  deprire  the  survlror  of  tbc  rights  of 
inheritance,  there  are  anthorities  which  go 
to  that  extent.  See  Stewart  v.  Stewart,  7 
Johns.  Ch.  (N.  T.)  220,  cited  and  relied  up- 
on in  Kistler  y.  Ernst,  supra.  In  that  case 
Chancellor  Kent  said:  "The  court  cannot 
take  away  the  right  of  the  husband  to  the 
personal  estate  of  his  wife,  when  It  is  not 
taken  away  by  the  settlement  or  by  the  exer- 
cise of  the  power  of  appointment  under  it. 
When  the  settlement  makes  no  disposition  of 
the  property  in  the  event  of  the  wife's  death, 
and  proTldes  only  for  her  dominion  over  it 
during  coverture,  the  right  of  the  husband, 
as  survivor,  is  a  fixed  and  stable  right,  over 
which  the  court  has  no  control,  and  of  which 
he  cannot  be  devested.  The  settlement  can- 
not be  extended  by  construction  beyond  the 
Just  and  fair  import  of  its  provisions;  and, 
clearly,  the  court  cannot  create  a  settlement, 
or  a  disposition  of  property.  In  violation  of 
the  jua  marlti,  when  none  has  been  made  by 
the  party."  See,  also,  Jones  &  White  v. 
Brown,  1  Md.  Ch.  191 ;  Talbot  v.  Calvert,  24 
Pa.  327 ;  Brown's  Adm'r  v.  Brown,  25  Tenn. 
127;  Sutherland  et  al.  v.  Sutherland  et  al., 
69  111.  491 ;  Christy  v.  Marmon,  163  111.  225, 
45  N.  E.  150.  In  commenting  upon  an  ante- 
nuptial agreement  the  Supreme  Court  of 
Iowa  in  Re  Estate  of  Peet,  79  Iowa.  185,  188. 
44  N.  W.  354,  355,  said :  "It  must  be  luider- 
stood  that  contracts  designed  to  divest  the 
wife  of  the  benefits  of  the  statutes  In  her 
favor  after  the  death  of  her  husband  •  •  * 
must  not  be  of  doubtful  interpretation,  but 
specific  and  certain  as  to  such  Intent." 

It  follows  from  what  has  been  said  th.it 
the  Judgment  must  be  reversed,  and  remand- 
ed for  further  proceedings  In  accordance  with 
these  views.    All  the  Justices  concurring. 


(77  Kan.  803) 
MISSOURI  PAC.  RY.  CO.  v.  TRAHERX. 
(Siiprome  Court  of  Kansas.    July  5,  1007.) 

RAILBOAD.S— ACCTDENTS     AT     CBOSSINOS— CON- 
TBIlin'OKY    KEGI.IOKNC'E. 

I'laintifP,    struck   and    injured    at    railroad 

crossiuR,  held  guilty  of  contributory  negliitpnce, 

barrinp:  recovery,  thougli  no  signal  was  given. 

[Ed.  Note. — Kor  cases  in  jwint.  see  Cent.  Dig. 

vol.  41,  Railroads.  §S  1080-1083.J 

Error  from  District  Court,  Miami  County; 
W.  II.  Sheldon,  Judge. 

Action  by  Matilda  Trahern  against  the 
Missouri  Pacific  Railway  Company  for  per- 
sonal Injuries.  From  a  Judgment  for  plain- 
tiff, defendant  brings  error.  Reversed,  with 
directions  to  enter  Judgment  for  defendant 

Waggener,  Orr  &  Challls  and  A.  Lane,  for 
plaintiff  In  error.  Frank  M.  Sheridan,  for 
defendant  In  error. 

PER  CURIAM.  Matilda  Trahem  was  In- 
jured while  attempting  to  cross  the  track  of 
the  plaintiff  In  error  in  front  of  a  passenger 
train  while  it  was  running  on  a  street  through 


the  city  of  Le  Roy.  She  settled  witb  Hie  com- 
pany and  released  It  from  further  liability, 
but  afterwards  commenced  this  suit  In  the 
district  court  of  Miami  county,  where  she  re- 
covered a  Judgment  for  $1,937.27.  The  com- 
pany has  brought  the  case  here  and  asks  that 
the  Judgment  be  reversed  on  account  of  the 
contributory  negligence  of  the  plaintiff,  as 
shown  by  the  special  findings  of  fact  found 
by  the  Jury,  and  that  a  judgment  be  directed 
In  its  favor  for  costs. 

The  special  findings,  so  far  as  they  relate 
to  the  question  of  contributory  negligence, 
read: 

"Q.  41.  What  time  of  day  was  It  when 
plaintiff  was  injured?  A.  About  4  o'clock, 
p.  m. 

"Q.  42.  Was  it  daylight  when  said  accident 
occurred?    A.  Yes. 

"Q.  43.  From  which  direction  did  plaintiff 
approach  defendant's  track?  A.  From  the 
west,  and  a  little  north. 

"Q.  44.  From  the  point  where  plalnnit  was 
injured  for  what  distance  north  was  defend- 
ant's track  straight?    A.  About  3,000  feet." 

"Q.  46.  From  which  direction  was  defend- 
ant's train  approaching?    A.  From  north. 

"Q.  47.  How  far  south  of  Fourth  street 
crossing  did  the  accident  occur?  A.  About 
CO  feet. 

"Q.  48.  Just  before  attempting  to  cross  said 
track,  and  when  plaintiff  was  in  a  position 
of  safety,  did  she  look  along  said  track,  and 
In  the  direction  from  which  said  train  was 
coming?    A.  Yes. 

"Q.  49.  Did  she  then  discover  said  ap- 
proaching train?    A.  Yes." 

'•Q.  52.  At  a  distance  of  from  5  to  10  feet 
west  of  said  railroad  track,  how  far  north 
along  said  track  could  plaintiff  see.  If  she 
had  looked?    A.  About  3,000  feet. 

"Q.  53.  When  did  plaintiff  first  discover 
the  approach  of  said  train?  A.  When  she 
came  out  on  walk. 

"Q.  54.  When  plaintiff  first  discovered  the 
approach  of  said  train  what  did  she  do?  A. 
Looked  at  the  approaching  train,  and,  think- 
ing that  she  had  ample  time  to  cross  the 
track  without  danger,  started  to  cross." 

"Q.  60.  Just  before  plaintiff  started  over 
said  track,  did  she  know  that  said  train  was 
approaching  from  the  north?    A.  Yes. 

"Q.  61.  For  what  length  of  time  next  pre- 
ceding the  date  of  the  Injury  to  the  plaintiff 
bad  she  resided  near  to  said  railroad  track? 
A.  About  two  or  three  years." 

"Q.  64.  Do  you  find  from  the  evidence  that 
previous  to  the  date  of  said  accident  plaintiff 
had  knowledge  that  freight  and  passenger 
trains  passed  to  and  fro  over  said  track  dally, 
and  many  times  each  day?   A.  Yes." 

"Q.  66.  Do  you  find  from  the  evidence  that 
plaintiff,  at  the  time  of  said  accident  and  Just 
before  she  attempted  to  cross  said  track,  wag 
In  possession  of  all  her  faculties  of  sight  and 
hearing,  and  that  they  were  In  their  normal 
condition?   A.  Yes. 
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"Q.  67.  What  was  the  distance  between  the 
west  rail  of  said  tracic  and  the  west  line  of 
said  street  in  front  of  plaintiff's  house?  A. 
Abont  28  feet." 

"Q.  69.  At  any  point  between  the  west 
line  of  said  street  and  the  west  rail  of  said 
track,  if  the  plaintiff  had  loolced,  could  she 
have  seen  said  approaching  train  from  the 
north?    A.  Yes." 

"Q.  72.  Just  before  plaintiff  reached  the 
west  rail  of  said  track,  If  she  had  listened, 
could  she  have  heard  said  approaching  train? 
A.  Yes." 

"Q.  74.  How  many  feet  did  plaintiff  walk 
on  said  street  after  she  left  her  own  premises 
until  she  reached  the  west  rail  of  said  track? 
A.  About  30  or  40  feet." 

"Q.  76.  Do  you  find  from  the  evidence 
that  plaintiff  saw  said  approaching  train,  and, 
thinking  that  she  had  ample  time  to  cross 
over  the  track  before  It  reached  her,  made  an 
effort  to  do  so?    A.  Yes. 

"Q.  77.  Just  before  plaintiff  reached  the 
west  rail  of  said  track,  and  when  in  a  place 
of  safety,  how  far  was  said  appi-oacliiug  train 
from  the  point  where  she  crossed  the  track? 
A.  At  or  north  of  Fourth  street" 

"Q.  86.  Do  you  find  from  the  evidence  that 
Jnst  before  plaintiff  was  struck  by  the  engine 
she  turned  her  back  to  said  approaching 
train?  A  Partly.  Evidence  shows  she  was 
going  in  a  southeasterly  direction." 

"Q.  90.  How  far  would  plaintiff  have  been 
required  to  step  to  have  been  out  of  danger? 
A-  Two  or  three  feet." 

"Q.  94.  When  plaintiff  stepped  from  a  place 
of  safety,  and  onto  said  track,  how  far  was 
said  engine  from  her?    A.  About  60  feet." 

These  findings  are  made  almost  wholly 
from  the  testimony  of  the  plaintiff.  They 
show  that  she  was  grossly  negligent.  She 
was  familiar  with  the  operation  of  trains  at 
that  place,  knew  that  their  speed  was  not 
uniform,  she  saw  tlie  train  coming,  realized 
that  Is  was  dangerously  near,  and  hurried 
to  get  across  safely.  She  knowingly  and  un- 
necessarily took  the  chance  and  lost.  The 
negligence  on  the  part  of  the  company  was 
not  the  cause  of  her  Injury.  The  failure  to 
sound  bell  or  whistle  did  not  deceive  or  mis- 
lead her.  The  object  of  these  alarms  is  to 
notify  people  of  an  approaching  train.  She 
already  possessed  all  the  information  which 
they  could  have  given.  It  is  claimed  that 
the  train  moved  at  a  speed  greater  than  al- 
lowed by  the  city  ordinance,  but  it  does  not 
appear  that  the  plaintiff  knew  of  such  regula- 
tion or  that  she  relied  upon  the  prescribed 
speed.  On  the  contrary.  It  appears  that  she 
knew  the  speed  of  trains  was  not  uniform. 
They  sometimes  moved  slowly,  and  at  times 
rapidly.  She  acted  with  a  full  understanding 
of  the  sitnatlon.  People  who  thus  defy  dan- 
ger must  accept  the  consequences. 

The  judgment  is  reversed,  with  direction 
that  judgment  be  entered  for  the  plaintiff  In 
error  for  costs. 

91P.-4 


(7«  Km.  i«8> 
BOMAN  V.  BANKERS'  UNION  OF  THE 

WORIJ>. 
(Supreme  Conrt  of  Kansas.    Jnly  5,  1907.) 

iNSfBANCE    —    MtTTUAI,      LlFE      INSUBANCE    — 

(^iiANOE  OF  By-Laws— EFnccT  on  Bekefi- 

CIAKY. 

The  defendant  in  error  was  incorporated 
as  a  mutunl  life  insurance  association  and  is- 
sued a  joint  certificate  to  Boman  and  wife,  by 
the  terms  of  which,  and  the  by-laws  which  were 
made  a  part  of  the  contract,  the  association 
agreed  to  pay  the  survivor,  uiwn  proof  of  the 
death  of  the  other,  an  indemnity  of  $1,000,  anb- 
ject  to  certain  deductions  provided  for  by  a  by- 
law then  in  force.  Subsequently,  the  associa- 
tion iiassed  a  new  by-law,  which,  if  applicable 
to  said  certificate,  would  greatly  reduce  the 
indemnity.  Neither  Boman  nor  his  wife  had 
any  notice  or  knowledge  of  the  new  by-law  dui^ 
ing  her  life,  but  they  continued  for  many 
months  after  the  new  by-law  was  passed  to 
pay  the  monthly  assessments  at  the  rate  re- 
quired at  the  time  their  certificate  was  issued, 
and  the  association  received  such  pajrments 
without  objection  to  their  sufficiency.  The  wife 
died,  and  Boman  made  proof  of  the  death  and 
demanded  the  indemnity,  and  the  association 
offered  him  the  amount  he  would  be  entitled  to 
under  the  new  by-law,  but  less  than  one-third 
the  amount  to  which  he  would  be  entitled  under 
the  former  by-law. 

Held,  although  Boman  and  wife  may  have 
agreed  in  the  acceptance  of  the  certificate  to  be 
l)ound  by  subsequently  enacted  by-laws,  the  as- 
sociation waived  the  enforcement  of  the  new 
by-law,  and  is  estopped  from  asserting  it  against 
Boman. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  i  1855.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Alien  County; 
Oscar  Foust,  Judge. 

.\ction  by  Alvin  Bomau  ngnlnst  the  Bank- 
ers' Union  of  the  World.  Judgment  for  de- 
fendant, riaintiff  brliifts  error.  Remanded, 
with  Instructions  to  modify  judgment. 

Ewing,  Gard  &  Gard,  for  plaintiff  in  error. 
Austin  &  llungute,  for  defendant  In  error. 

SMITH,  J.  This  action  was  commenced  la 
the  district  court  ot  Allen  county  by  Bonmu 
to  recover,  as  the  survlviug  iteneflclary.  Ills 
wife  having  died,  the  Indemnity  on  a  joint 
IK)II(y  of  life  insurance  issued  to  them  dur- 
ing her  lifetime.  The  policy  on  Its  face  pur- 
Iiorted  to  afford  indemnity  to  the  survivor 
In  the  sum  of  $1,000,  payable  90  days  after 
the  receipt  of  proof  of  the  death  of  the  other 
spouse.  It  is  specified  in  the  policy  that  pay- 
ment of  all  benefits  under  the  policy  should 
be  governed  by  the  provisions  of  the  by-laws, 
but  there  is  no  agreement  authorizing  any 
change  in  the  by-laws  or  any  agreement  to 
abide  by  any  subsequent  change  therein 
which  would  affect  the  amount  of  the  In- 
demnity. 

The  policy  reads :  "This  certifies  that  Al- 
vin Boman  and  Helena  Boman  having  each 
complied  with  all  of  the  requirements  of  the 
order,  and  in  consideration  of  the  payments 
of  premiums  and  fees  necessary  to  be  paid  in 
advance  herein,  are  members  of  Jeddo  Lodge 
No.  1073  of  the  Bankers'  Union  of  the  World 
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located  at  Humboldt  in  the  state  of  Kansas 
and  they  are  each  entitled  to  all  the  rights, 
privileges  and  benefits  of  membership  there- 
in. That  upon  receipt  by  the  supreme  lodge 
at  Its  office  in  the  city  of  Omaha,  Nebraska, 
of  satisfactory  proofs  of  the  death  of  either 
of  said  members  while  In  good  standing  in 
tnis  order,  and  within  ninety  days  after  the 
receipt  of  such  proofs,  there  will  be  paid  to 
the  survlTlng  member,  upon  surrender  and 
cancellation  of  this  policy,  the  sum  of  one 
thousand  dollars.  The  payment  of  all  bene- 
fits under  this  ix)llcy  shall  be  governed  by 
the  provisions  of  the  laws  pertaining  to  this 
class  of  policies,  which  provisions,  together 
with  the  statements  made  by  the  insured  In 
their  application  for  membership  and  the 
statements  certified  by  the  insured  to  the 
medical  examiner,  are  hereby  made  a  part 
of  this  contract.  This  policy  Is  Issued  to 
and  accepted  by  both  of  said  members  upon 
the  terms  and  subject  to  the  conditions  set 
forth  in  the  constitution  and  by-laws  of  this 
union,  and  subject  to  the  conditions  and  stip- 
ulations on  the  reverse  side  hereof,  all  of 
which  are  hereby  made  a  part  of  this  con- 
tract as  fully  as  if  they  were  recited  at 
length  over  the  signatures   hereto  affixed." 

The  only  conditions  or  stipulations  on  the 
reverse  side  of  the  policy  which  can  affect 
the  questions  here  Involved  are:  "Death 
Benefit  Within  ninety  days  after  receipt 
and  approval  of  satisfactory  proofs  of  the 
death  of  either  of  the  said  members,  there 
shall  he  paid  to  the  surviving  member,  If 
living,  otherwise  to  the  legal  heirs  of  such 
surviving  member,  upon  the  surrender  and 
cancellation  of  this  policy,  such  balance.  If 
any,  of  the  amount  payable  under  this  policy, 
if  such  remains  unpaid  to  the  said  meml>er; 
payable  at  the  supreme  office  at  Omaha,  Ne- 
braska, upon  the  surrender  and  cancellation 
of  this  policy.  Should  either  of  said  members 
die  before  having  lived  out  their  expectancy 
of  life,  based  upon  age  at  time  of  entry,  ac- 
cording to  the  American  Experience  Tables 
of  Mortality,  there  shall  be  deducted  from 
the  death  benefit  payable  hereunder  a  sum 
e<iual  to  the  amount  of  one  payment  (at  the 
rate  of  the  member  whose  death  shall  first 
occur,  from  which  the  joint  rate  was  fixed) 
for  each  month  of  the  unexpired  period  of 
such  life  expectancy  with  4  per  cent,  on  the 
unpaid  balance  of  such  sum.  Accident  and 
disability  payments  hereunder  shall  be  sub- 
ject to  proportionate  deductions.  All  deduc- 
tion, as  provided  above,  shall  remain  in  the 
benefit  fund  until  transferred  to  the  reserve 
fund.  In  accordance  with  the  constitution  and 
by-laws  of  the  order." 

From  wuich  it  will  be  seen  that  there  Is 
here  no  provision  for  a  subsequent  fixing  of 
tne  amount  of  the  deduction  In  case  of  the 
death  of  either  of  the  assured  before  the 
expiration  of  his  or  her  life  expectancy ;  but 
the  reduction  is  to  be  determined  from  the 
amount  of  one  payment  at  the  rate  of  the 


meml>er  whose  death  shall  first  occur,  from 
which  the  Joint  rate  was  fixed. 

It  is  contended  that  the  following  stipula- 
tion in  the  application  for  membership  binds 
tne  members  not  only  to  comply  with  any 
by-laws  which  may  be  enacted,  but  also  au- 
thorizes the  corporation  to  change  or  reduce 
the  benefit:  "I  agree  that  the  maintenance 
of  my  membership  in  the  Lodge  of  the  Bank- 
ers' Union  of  the  World  and  the  compliance 
on  my  part  with  the  constitution,  by-laws, 
regulations  and  requirements  which  are  now 
in  force  or  may  hereafter  be  enacted  by  the 
said  Bankers'  Union  of  the  World,  Is  the  ex- 
press condition  upon  which  I  am  entitled 
to  enjoy  the  rights,  benefits  and  privileges 
of  membership  In  the  beneficiary  department 
of  this  order."  Certain  It  is  that  the  by-laws 
were  exi)licit  on  tbi*  subject.  Division  9, 
section  r,  thereof  reads:  "Every  certificate 
of  Insurance  heretofore  issued,  or  that  may 
be  hereafter  Issued  shall  be  subject  to,  gov- 
erned by  and  construed  in  accordance  with 
the  con.stltutlon  and  by-laws  of  this  order  or 
any  amendments  thereto  that  may  be  here- 
after adopted,  and  all  claims  shall  be  settled 
In  accordance  with  the  various  provisions 
thereof  as  the  same  may  be  In  force  at  the 
time  such  claim  arose."  Also  division  12, 
section  B :  "The  Constitution  may  be  altered 
or  amended  by  the  Supreme  Lodge  at  any 
regular  or  special  meeting."  The  case  was 
tried  to  the  court  upon  an  agreed  statement 
of  facts.  The  policy  and  all  the  pertinent 
portions  of  the  by-laws  necessary  to  an  un- 
derstanding of  such  agreed  statement  are 
above  set  forth. 

The  agreed  statement  of  facts  is  as  fol- 
lows: "Agreed  Statement  of  Facts.  In  ad- 
dition to  the  facts  admitted  in  the  pleadings, 
and  without  waiving  any  such  admissions, 
now,  to  wit:  It  is  hereby  stipulated  and 
agreed  that  the  following  facta  be  and  hereby 
are  admitted  herein :  (1)  That  the  defendant 
is  now.  and  was  at  all  times  mentioned  in 
plaintifTs  petition,  a  fraternal  beneficiary  as- 
so<>iatlon  organized  and  incorporated  under 
the  laws  of  the  state  of  Nebraska,  and  author- 
ized to,  and  doing  business  as  such  fraternal 
beneficiary  association  In  the  state  of  Kan- 
sas. (2)  That  on  or  about  the  3l8t  day  of 
December,  1901,  said  defendant  duly  execut- 
ed and  delivered  to  said  plaintiff  and  one 
Helena  Boinan,  now  deceased,  who  was  at 
said  time  and  thereafter  the  wife  of  plaintiff, 
a  certain  joint  policy  of  insurance,  as  pro- 
vided by  the  constitution  and  by-laws  of  the 
defendant  in  force  at  that  time,  granting 
therein  benefits  or  Indemnity  in  case  of 
death  of  one  of  said  parties  to  the  surviving 
one  the  sura  of  $1,000.00;  a  copy  of  which 
policy  is  attached  to  plaintiff's  petition,  mark- 
ed 'Exhibit  A,'  and  wlilch  is  referred  to  and 
made  a  part  of  this  agreed  statement  of  facts. 
(3)  That  prior  to  the  execution  and  delivery 
of  said  policy,  said  plaintiff  and  said  Helena 
Soman  each  separately  made  application  for 
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the  same;  copies  of  -which  applications  are 
attached  to  the  answer  of  defendant  herein, 
marked  'Exhibit  A'  thereof,  and  are  here  re- 
ferred to  as  a  part  of  this  ain'eed  statement 
of  facts.  (4)  That  at  the  time  of  the  issu- 
ance of  the  said  policy  of  insurance,  and 
prior  thereto  and  thereafter,  said  plaintiff 
and  his  said  wife  compiled  with  the  consti- 
tution and  by-lawB  of  said  defendant  In  force 
at  the  time  of  the  execution  of  the  said  poli- 
cy, and  with  the  terms  of  said  policy.  A 
copy  of  which  constitution  and  by-laws  is  at- 
tached to  defendant's  answer  herein  and 
marked  'ISxhibit  B,'  and  which  Is  here  refer- 
red to  and  made  a  part  of  this  agreed  state- 
moit  of  facts.  (5)  That  on  or  about  the  13th 
day  of  January,  1901,  said  Helena  Boman 
died  intestate,  leaving  surviving  her  this 
plaintiff,  who  was  and  Is  the  sole  surviving 
beneficiary  under  the  said  policy  of  insur- 
ance. (6)  That  thereafter  on  or  about  the 
l.'ith  day  of  March.  1904,  said  plaintiff  sub- 
mitted to  said  defendant  due  and  proper 
proof  of  the  death  of  the  said  Helena  Boman 
under  said  policy;  and  thereafter,  on  the 
16th  day  of  August,  1904,  the  same  were  ap- 
proved by  the  board  of  directors  of  the  de- 
fendant and  the  said  policy  ordered  paid 
within  90  days  thereafter,  and  that  the  sum 
payable  under  the  terms  of  said  policy  be- 
came due  and  payable  to  the  said  Alvln  Bo- 
man at  the  expiration  of  the  said  90  days 
from  said  date.  (7)  The  total  amount  paid 
In  to  the  mortuary  fund  of  the  defendant  by 
said  plaintiff  and  Helena  Boman,  during 
their  membership,  under  said  policy  was  the 
sum  of  $25.58.  (8)  That  subsequently  an 
amended  and  substituted  constitution  and  by- 
laws of  the  defendant  was  adopted  "by  the  su- 
preme lodge  of  said  defendant  association, 
and  duly  filed  with  the  auditor  of  public  ac- 
counts of  the  state  of  Nebraska  December  19, 
1902;  a  copy  of  which  Is  attached  to  defend- 
ant's answer,  marked  'Exhibit  C  and  Is  here 
referred  to  as  a  part  of  this  agreed  state 
of  facts.  (9)  That  by  the  laws  of  the  state 
of  Nebraska,  under  and  by  virtue  of  which 
the  defendant  association  was  organized  and 
incorijorated.  it  is  provided  that  amendments 
to  the  constitution  and  by-iaws  of  the  de- 
fendant should  take  effect  and  be  In  force 
after  the  same  have  been  filed  with  the  au- 
ditor of  public  accounts  of  the  state  of  Ne- 
braska, who  Is  the  officer  Intrusted  with  the 
supervision  of  such  association.  (10)  That 
said  Helena  Boman  was  27  years  of  age  and 
said  plaintiff  was  38  years  of  age  at  the  date 
of  the  Issuance  of  the  said  policy  of  Insur- 
ance; and  that  the  expec-tancy  of  life  of  said 
Helena  Boman  at  her  age,  at  the  date  of 
her  entry  Into  said  order,  to  wit,  date  of  Is- 
suance of  said  policy,  according  to  the  Ameri- 
can Experience  Tables  of  Mortality,  was  37.4 
years.  (11)  That  said  Helena  Boman,  while 
living,  and  said  plaintiff  at  no  time  until 
after  the  death  of  his  said  wife,  Helena  Bo- 
man, had  any  notice  or  knowledge  of  the 
said  amended  and  substituted  couBtitutiou 


and  by-laws  of  1902,  referred  to  In  paragraph 
8  of  this  agreed  statement  of  facts.  (12)  That 
the  premium  rates  therein  provide^  for  were 
never  enforced  or  attempted  to  be  enforced 
as  against  him  or  his  said  deceased  wife; 
and  that  all  payments  of  premiums  made  by 
the  plaintiff  or  said  Helena  Boman  were  at 
the  rates,  and  all  transactions  had  with  ref- 
erence to  said  beneficiary  certificate,  were 
in  accordance  with  the  constitution  and  by- 
laws of  the  defendant  of  1901,  referred  to  In 
paragraph  4  of  this  agreed  statement  of  facts, 
and  never  at  any  time  was  any  reference 
made  to  the  amended  and  substituted  consti- 
tution and  by-laws  of  1902 ;  and  that  all  pay- 
ments of  premiums  made  by  said  plaintiff 
and  said  Helena  Boman  were  accepted  by 
said  defendant  without  objection  or  question, 
concerning  their  sufficiency.  (3)  That  com- 
puting the  amount  due  under  said  policy  ac- 
cording to  the  constitution  and  by-laws  of 
1901  or  the  terms  of  said  policy,  the  amount 
would  be  $739.65,  with  Interest  at  C  per  cent, 
per  annum  from  November  16,  1904.  (14) 
That  computing  the  amount  due  imder  said 
policy  according  to  the  constitution  and  by- 
laws of  1902,  the  amount  due  would  be  the 
sum  of  $224.2.5,  with  Interest  at  6  per  cent 
per  annum  since  November  16,  1004." 

The  writer  is  inclined,  under  the  terms  of 
the  policy  and  the  constitution  and  by-laws 
of  the  association,  to  deny  the  right  of  the 
corporation  to  diminish  the  indemnity  by 
the  enactment  of  a  by-law  subsequent  to  the 
issuance  of  the  policy  and  without  the  con- 
sent of  the  assured.  This  association  is  an 
Insurance  corporation  imder  the  decision  In 
National  Council  v.  Shawnee  Co.,  63  Kan. 
806.  66  Pae.  1011,  1014.  It  has  been  here 
held  (Miller  v.  National  Council,  69  Kan.  234, 
76  Pac.  830),  that,  where  a  member  in  such 
an  association  "agreed  to  be  bound  by  sub- 
sequently enacted  by-laws,  be  is  bound  by  a 
new  law  which  changes  and  increases  bis 
rate  of  monthly  assessment,  if  reasonable 
and  necessary  to  the  accomplishment  of  the 
purposes  of  the  association" ;  still,  it  would 
seem  repugnant  to  every  Idea  of  right  that 
one  party  to  a  contract  could  by  a  by-law 
which  Increases  the  benefit  thereof  to  Itself 
entirely  wipe  out,  or  In  the  least  diminish, 
the  benefits  to  the  other  party  thereto.  If 
this  association  could,  as  It  claims,  by  in- 
creasing the  monthly  assessments,  increase 
the  deductions  from  the  face  of  the  policy, 
and  thus  decrease  the  indemnity  tiy  over  two- 
thirds  the  value  thereof,  It  could  by  only  a 
slight  additional  increase  wipe  out  the  en- 
tire Indemnity.  By  the  same  act  it  would 
convey  more  money  to  its  coffers  than  the 
assured  contracted  to  pay  for  carrying  the 
risk.  As  the  assured  grew  older,  by  enacting 
new  by-laws,  the  corporation  could  Increase 
Its  demands  and  keep  the  Indemnity  at  nil. 
Without  deciding  as  to  whether  the  corpora- 
tion has  this  power,  we  are  agreed  that  It  is 
not  entitled  to  enforce  the  new  by-law  against 
Boman.    It  appears  by  the  agreed  statement 
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of  facts  tbat  neither  Boman  or  bis  wife, 
prior  to  her  death,  had  any  notice  or  knowl- 
edge of  the  new  by-law;  that  they  paid  all 
the  assessmenta  according  to  the  rate  pre- 
scribed by  the  by-laws  In  force  at  the  time 
of  Issuance  of  their  policy;  and  that  the 
association  neither  enforced,  or  attempted  to 
enforce,  the  new  rate  as  to  them,  but  re- 
ceived all  their  payments  without  objection 
or  question  as  to  the  sufficiency  thereof.  If 
the  association  had  demanded  payment  of 
assessments  under  the  new  rate,  it  would 
have  been  notice  to  the  assured  of  the  change 
Id  the  by-laws,  and  they  could  at  least  have 
exercised  their  discretion  to  continue  to  pay 
at  the  new  rate  or  to  drop  ont  by  nonpay- 
moit.  If  there  be  amlbigulty  under  the  con- 
tract, consisting  of  the  certificate,  the  consti- 
tution, and  the  by-laws,  as  to  whether  the 
new  by-law  applied  to  the  Bomans,  the  ac- 
tion of  the  parties  would  amount  to  a  mu- 
tual construction  thereof  adversely  to  the 
claims  of  the  association,  and  tbe  court 
would  adopt  such  construction,  or  at  least 
give  It  great  weight  If  there  be  no  such  am- 
biguity or  uncertainty,  still  It  must  be  held 
tbat  tbe  association,  by  keeping  the  assured 
In  Ignorance  of  the  existence  of  the  new  by- 
law, and  by  accepting  payments  without  ob- 
jection at  the  old  rate,  waived  the  new  law 
as  to  them,  and  is  now  estopped  from  assert- 
ing it  against  the  beneficiary.  Assurance  Co. 
▼.  Bradford,  60  Kan.  82,  65  Pac.  836 ;  Wyatt 
T.  Larimer  &  Weld  I.  Co.,  33  Pac.  144,  18 
Colo.  298,  36  Am.  St  Bep.  280 ;  Williamson  r. 
Bastem  Bldg.  Ass'n,  32  S.  E.  765,  64  S.  0. 
582,  71  Am.  St  Rep.  822;  Modem  Woodmen 
of  America  v.  Bredfenridge  (Kan.)  89  Pac. 
661. 

The  case  is  remanded,  with  Instructions  to 
modify  the  Judgment  by  Increasing  tbe  same 
in  favot  of  tbe  plaintiff  below  to  the  aggre- 
gate amount  of  $739.65,  with  Interest  at  6 
per  cent  thereon  from  November  16,  1904, 
and  costs.  Tbe  costs  of  this  court  will  be 
taxed  to  the  defendant  In  error. 

GREENE,  GRAVES,  MASON,  and  POR- 
TER, JJ.,  concur. 

JOHNSTON,  C.  J.  I  concur  In  holding 
that  there  was  a  waiver  of  tbe  right  to  en- 
force tbe  liy-law  and  in  tbe  theory  of  estop- 
pel, but  not  in  all  tbat  Is  said  In  tbe  opinion. 

BUBCH,  J.    I  concur  In  tbe  result 


(76  Kan.  238) 

PHARES  V.  KRHUT  et  aL 
(Supreme  Court  of  Kansas.    July  5,  1907.) 

1.  New  TBTAt— Misconduct  or  Pasties. 

"Misconduct  of  the  prevailing  party"  as 
ground  for  a  new  trial  is  not  confined  to  some- 
thing occurring  at  the  trial.  It  may  include  acts 
amounting  to  misconduct,  which,  though  occur- 
ring before,  operate  at  the  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  SI,  New  Trial,  i  42.] 


Z  Bahx. 

Where,  after  a  trial,  evidence  b  produced 
which  arouses  well-grounded  suspicion  that  the 
prevailing  party  may  have  exercised  an  unlaw- 
ful and  corrupt  interference  with  the  selection 
and  drawing  of  the  jury,  it  is  tbe  duty  of  tbe 
court  promptly  to  set  aside  tbe  verdict  and  or- 
der a  new  trial,  without  proof  that  the  rights 
of  the  other  party  have  been  materially  affected 
by  such  znisoonduct 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  37,  New  Trial,  |  47.] 

3.  Same— EviDEROB. 

The  evidence  in  support  of  tbe  motion  for  • 
new  trial  in  tiiis  case,  upon  the  ground  of  mis- 
conduct of  the  prevailing  party,  ezamineu,  and 
teld  sufficient  to  require  tbe  court  to  set  tbe 
verdict  aside  and  order  another  trial. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Trego  County; 
J.  H.  Boeder,  Judge. 

Action  by  Ciryll  M.  Krhut  and  others 
against  John  W.  Pbares.  Judgment  for  de- 
fendant From  an  order  granting  •  new, 
trial,  he  brings  error.    Affirmed. 

Defendants  In  error  brought  tbta  action 
against  John  W.  Pbares  to  recover  |2,000 
damages  for  fraud  and  misrepresentation, 
claiming  tbat  be  had  acted  as  their  agent  in 
tlie  sale  of  a  section  of  land  and  fraudulent- 
ly misrepresented  to  them  tbat  be  bad  sold 
it  for  the  sum  of  $8,000,  when  In  fact  be 
received  the  sum  of  $9,600,  and  bad  retained 
tbe  difference  as  well  as  an  agent's  commis- 
sion. Upon  Issues  Joined,  the  case  was  tried 
to  a  Jury,  and  Judgment  rendered  In  favor  of 
defendant  Tbe  trial  court  sustained  a  mo- 
tion for  a  new  trial  and  set  aside  the  ver- 
dict, and  it  is  to  reverse  tbat  ruling  of  tbe 
court  tbat  plaintiff  In  error  brings  this  pro- 
ceeding. 

At  the  time  the  case  was  tried,  John  W. 
Pbares  was  the  county  clerk  of  Trego  county, 
and  bad  filled  tbat  position  for  a  numtier  of 
years.  Tbe  motion  for  a  new  trial  included 
all  tbe  statutory  grounds,  but  tbe  ground 
relied  upon  was  "misconduct  of  the  prevail- 
ing party."  Defendants  in  error  charged 
that  plaintiff  in  error,  while  county  clerk, 
corruptly  placed,  or  caused  to  be  placed,  in 
tbe  jury  box,  six  names  not  selected  by  tbe 
township  trustees  for  Jury  service,  and  cor- 
ruptly altered  the  jury  lists  in  his  oiScial 
custody  In  order  to  conceal  tbe  unauthorized 
placing  of  tbe  names  in  the  Jury  box,  and 
corruptly  withdrew  from  tbe  Jury  box  prior 
to  tbe  drawing  of  tbe  jury  in  February,  1906, 
19  names;  tbat  all  of  these  acts  were  for 
the  purpose  of  securing  the  drawing  of  a 
Jury  favorable  to  himself  in  this  and  other 
jury  cases  pending  in  the  court  in  which  he 
was  a  party.  In  support  of  the  motion,  the 
testimony  of  a  number  of  township  trustees, 
and  also  other  oral  testimony  and  affidavits, 
was  Introduced  from  which  it  appears  that, 
after  the  trustee  of  Coilyer  township  had  re- 
turned tbe  1905  Jury  list  from  tbat  township 
to  plaintiff  in  error,  wIm  was  then  county 
clerk,  the  list  was  changed  by  some  person 
without  authority  by  tbe  addition  of  eight 
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names.  It  also  appears  from  the  same  kind 
of  teettmony  that  the  names  of  seven  per- 
sons were  added  to  the  list  of  those  eit^ble 
as  JaroTS  from  Ogallah  township  after  the 
trusrtee  had  made  bis  return.  Among  these 
added  names  was  that  of  J.  h.  Arnold,  who 
had  not  been  selected  for  Jnry  service  by  the 
trustee.  The  assessment  roll  of  Biverside 
township  showed  the  same  kind  of  manipula- 
tion ;  11  names  having  been  added  to  tiie 
five  names  returned  by  the  trustee.  The 
October  term  of  the  district  court  was  the 
first  term  after  the  names  were  returned  by 
the  trustees.  All  the  names  were  placed  In 
the  Jury  box  in  September,  1905,  In  the  pres- 
ence of  two  justices  and  the  sheriff,  and  24 
names  were  drawn  from  the  Jury  box  for 
service  as  Jurors  for  the  October  term.  The 
next  term  of  court  was  the  March,  1906, 
term,  when  the  cause  was  tried.  On  Febru- 
ary 3,  1906,  in  the  presence  of  the  same  Jus- 
tices and  sheriff,  24  names  were  drawn  from 
the  Jury  box  for  service  at  the  March  term. 
Among  the  names  drawn  at  this  time  were 
J.  L.  Arnold,  Otto  Colberg,  J.  Walberg,  B. 
Pugb,  T.  W.  Johnson,  and  S.  Erlckson,  per- 
sons whose  names  were  among  those  added 
to  the  list  without  the  authority  of  the  trus- 
tees. After  this  drawing,  according  to  the 
testimony  of  the  Justices  and  sheriff,  the  Jnry 
box  was  found  to  be  empty,  although,  by  add- 
ing the  total  number  of  names  drawn  out  for 
the  two  termj  of  court,  there  were  19  names 
unaccounted  for,  and  which  should  have  been 
left  In  the  box  when  the  drawing  closed.  The 
officers  who  were  present  also  testified  that 
the  slips  containing  the  names  drawn  at  this 
time  were  not  the  same  slips  which  were 
placed  In  the  box  in  their  presence  in  Sep- 
tember, 1906,  but  were  made  upon  a  different 
kind  of  paper.  Among  those  who  served  as 
Jurors  on  the  trial,  there  were  three  from 
Riverside  township,  who  were  not  selected 
by  the  trustee  of  that  township,  and  whose 
names  were  added  to  the  Jury  list  without 
his  authority  or  knowledge. 

F.  F.  Ziehman,  who  was  the  trustee  of  Coll- 
yer  township,  testified  that  he  returned  in 
his  own  handwriting  the  names  of  16  per- 
sons as  Jurors,  and  that  there  bad  been  eight 
names  added  which  were  not  in  bis  hand- 
writing, and  that  he  had  not  authorized  any 
one  to  add  any  names  to  the  roll.  He  further 
testified  that,  while  the  motion  for  the  new 
trial  was  pending,  plaintiff  in  error  sent  for 
blm  to  come  to  the  county  clerk's  oQice  and 
showed  him  the  assessment  roll  with  the  ad- 
ditional names  and  said  that  be  wanted  him 
to  "recognise  this  list"  The  witness  inform- 
ed him  that  he  could  not  do  that  "He 
[plaintiff  in  error]  said  If  I  could  not  recog- 
nize this  as  my  list,  be  would  make  out  a 
new  book.  If  I  would  recognize  It"  (T.  0. 
Buchanan,  trustee  of  Ogallah  township,  tes- 
tified that  seven  names  bad  been  added  to 
the  list  after  be  bad  returned  the  names  to 
the  county  clerk ;  that  he  had  a  conversa- 
tion with  plaintiff  In  error  while  the  motion 


for  a  new  trial  wad  pendir^ft  in  which  plain- 
tiff in  error  asked  blm  If  he  had  had  any 
talk  with  the  attorney  for  defendants  in  er- 
ror, and,  when  informed  by  the  witness  to 
the  contrary,  said  to  him :  "If  he  comes  to 
you  for  anything,  don't  tell  blm  anything  un- 
til you  come  on  the  stand.  I  says  Vbat  do 
yon  wantr  And  be  says:  'I  don't  know. 
It  is  something  about  the  Jury.'"  He  also 
testified  that  he  had  a  conversation  with 
plaintiff  in  error  when  the  motion  for  a  new 
trial  was  pending,  as  follows:  "He  asked 
me  If  I  had  made  an  affidavit  and  I  told  him 
I  had  not ;  and  he  asked  me  If  I  would  make 
an  affidavit  to  the  effect  that  I  did  not  know 
bow  many  Jurors  I  reported,  and  I  told  blm 
I  would  not— I  oould  not"  B.  B.  Hobbi(^ 
township  assessor  of  Wakeeney  township  in 
1905,  also  testified  that  he  returned  to  the 
county  clerk  the  names  of  six  persons  eligible 
as  Jurors  from  the  city  of  Wakeeney,  and 
that  the  assessment  roll  of  the  township 
showed  nine  names  added  without  bis  au- 
thority. Defendants  in  error  were  residents 
of  CoUyer  township,  which  was  one  of  the 
most  populous  townships  in  the  county,  and 
its  trustee  selected  16  persons  for  Jury  serv- 
ice. It  appears  that  no  person  from  this 
township  happened  to  be  drawn  or  summoned 
on  the  Jury  for  the  March  term.  J.  L.  Arnold, 
whose  name  was  added  to  the  Jury  list  from 
Ogallah  township  without  the  authority  of 
the  trustee,  was  a  tenant  on  the  farm  of 
plaintiff  in  error.  Charles  Ridgway,  who 
was  drawn  as  a  Juror,  and  whose  name  was 
one  of  those  added  to  the  list  but  who  did 
not  serve,  testified  that  before  the  trial  took 
place  he  bad  a  conversation  with  plaintiff  in 
error,  in  which  the  latter  said :  "I  think  my 
land  case  will  be  tried,  and  if  It  is,  and  you 
sit  on  the  Jury,  I  wish  you  would  do  me  all 
the  good  you  can,  because  I  am  right" 

The  motion  for  a  new  trial  was  also  sup- 
ported by  affidavits  of  defendants  In  error 
and  their  attorneys  showing  that  they  bad 
no  knowledge  or  notice  of  the  irregularities 
and  misconduct  with  reference  to  the  draw- 
ing of  the  Jury  at  the  time  the  case  was  tried, 
nor  until  About  the  time  the  motion  for  a  new 
trial  was  filed.  Tliere  was  further  testimo- 
ny showing  that  plaintiff  In  error  was  a 
party  In  two  other  causes  pending  at  the 
same  term  of  court  liable  to  be  tried  by  Ju- 
ries, and  in  which  considerable  amounts  were 
involved.  There  was  no  evidence  offered  by 
plaintiff  In  error  In  rebuttal. 

W.  E.  Saum  and  Jno.  E.  Hessin,  for  plain- 
tiff In  error.  Herman  Long,  for  defendants 
In  error. 

PORTER,  X  (after  stating  the  facta).  It 
is  claimed  that  the  court  erred  In  refusing  to 
strike  from  the  files  the  affidavits,  and  in  ad- 
mitting oral  evidence  in  support  of  the  mo- 
tion. This  claim  of  error  Is  based  upon  the 
contention  that  the  "misconduct  of  the  pre- 
vailing party,"  which  la  one  of  the  statutory 
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grounds  for  a  new  trial,  bas  no  application 
to  any  acts  of  a  party  except  sucli  as  occur 
at  tlie  trial,  and  especially  that  it  has  no  ref- 
erence to  something  that  may  have  occurred 
long  prior  to  the  trial.  To  this  we  cannot 
agree.  The  language  of  the  statute  contains 
no  such  restrictions.  Nor  is  there  any  sul>- 
stantial  reason  why  the  acts  of  a  party  which 
were  designed  to  and  did  oi)erate  at  the  trial 
to  secure  to  him  an  undue  advantage,  by 
means  which  the  law  regards  as  reprehen- 
sible, should  not  furnish  grounds  for  setting 
aside  the  verdict  merely  because  they  were 
set  In  motion  before  the  trial.  In  May  ▼. 
Ham,  10  Kan.  598,  the  syllabus  reads: 
"Where  it  is  shown,  on  a  motion  for  a  new 
trial,  that  the  prevailing  party  in  the  cause, 
prior  to  the  commencement  of  the  trial,  at- 
tempted to  pack  the  Jury,  the  verdict  should 
be  set  aside  for  such  misconduct,  unless  it 
should  also  appear  clearly  and  beyond  all 
reasonable  doubt  that  the  other  party  was 
not  prejudiced  by  such  conduct.  And  where 
such  misconduct  was  discovered  by  the  other 
party  during  the  trial,  it  Is  sufScient  for  such 
party  to  raise  any  question  connected  there- 
with, after  verdict,  on  a  motion  for  a  new 
trial."  The  statute  malces  misconduct  of  the 
prevailing  party  a  ground  for  a  new  trial, 
provided  the  substantial  rights  of  the  com- 
plaining party  have  l)een  materially  affected. 
This  do^  not  require  an  affirmative  showing 
that  but  for  the  misconduct  the  verdict  would 
have  been  dtflTerent,  for  it  is  obvious  that 
such  a  showing  would  be  ordinarily  impos- 
sible. Both  parties  have  equally  the  right 
to  a  fair  and  impartial  trial,  which  includes 
the  right  to  have  the  Jury  drawn  without  one 
party  having  exercised  a  choice  or  selection 
of  the  men  who  shall  serve  thereon,  except 
as  provided  by  law,  when  the  Jurors  are  ex- 
amined upon  their  voir  dire.  Where  one  of 
the  parties  unlawfully  secures  the  selection 
of  certain  men  for  the  regular  pane],  and  pre- 
vents certain  others  from  being  drawn  who 
were  regularly  chosen  for  Jur.v  service,  it 
can  hardly  be  seriously  contended  that  the 
rights  of  the  other  party  have  not  been 
materially  affected  thereby.  In  May  v.  Ham, 
supra,  it  is  said,  in  tiie  opinion:  "It  may  also 
be  that  the  seeming  misconduct  of  the  plain- 
tiffs did  not  affect  the  verdict  of  the  Jury; 
but  it  may  be  that  it  did,  and  we  cannot  say 
that  we  feel  clear  that  it  did  not,  and  this 
is  all  that  is  necessar.v  to  require  a  reversal 
of  the  Judgment  When  a  party  has  com- 
mitted a  flagitious  act  In  order  to  obtain  some 
undue  advantage  over  his  adversary,  as  It 
would  seem  one  of  the  plaintiffs  In  this  case 
did,  such  party  should  not  asic  that  the  other 
parties  should  show  that  they  were  in  fact 
l)rejudlccd  by  his  acts.  On  tlie  contrary,  he 
should  be  compelIe<l  to  show  clearly  and  be- 
yond all  reasonable  doubt,  if  not  beyond  all 
doubt,  that  such  parties  were  not  prejudiced 
by  his  unwarranted  and  reprehensible  mis- 
conduct." 
It  is  seriously  urged  that  the  objections  to 


the  manner  in  which  the  Jury  was  drawn 
amounts  to  a  challenge  to  the  array,  and 
comes  too  late.  It  is  doubtless  true  that  the 
irregularities  could  have  been  shown  in  sup- 
IKtrt  of  such  a  challenge,  and  the  proof  would 
have  warranted  the  court  in  quashing  the 
panel;  but  that  fact  does  not  in  any  sense 
give  character  to  a  showing  made,  not  for  the 
purpose  of  quashing  the  panel,  but  for  the 
purpose  of  setting  aside  a  verdict  and  ob- 
taining a  new  trial.  If  the  charges  set  forth 
in  the  motion  were  true,  plaintiff  in  error 
might  have  been  prosecuted  criminally;  but 
it  would  hardly  be  said  that  for  that  reason 
the  truth  of  the  charges  could  not  l>e  shown 
for  any  other  purpose,  or  could  not  be  used 
to  sui>ix>rt  a  motion  for  a  new  trial. 

Another  contention  is  that  what  plaintiff  in 
error  chooses  to  call  "irregularitiee"  and  "in- 
formalities" were  waived  because  the  objec- 
tions were  not  talcen  sooner;  that  by  ordinary 
diligence  the  objections  to  the  manner  in  which 
the  Jury  was  drawn  could  have  been  made 
before  the  trial.  It  is  a  Bufficimt  answer  that 
defendants  in  error,  according  to  the  evi- 
dence, had  no  notice  or  Icnowledge  of  the 
facts  relied  upon  until  after  the  trial.  Be- 
sides, tiiey  were  certainly  not  bound  to  as- 
sume that  a  county  officer,  who  happened  to 
be  a  party  to  the  action,  might  falsify  the  rec- 
ords and  tamper  with  the  Jury  box.  And  it 
is  a  misuse  of  the  English  language  to  char- 
acterize the  acts  charged  against  plaintiff  in 
error  as  mere  "irregularities"  and  "informali- 
ties." 

It  is  true,  as  contended,  that  there  was  no 
direct  evidence  that  plaintiff  in  error  was  re- 
simnsible  for  the  alterations  in  the  lists  of 
Jurors  or  had  tam|)ered  with  the  Jury  box ; 
but  we  do  not  agree  with  the  claim  that  there 
was  no  evidence  which  tended  to  show  a  mo- 
tive on  his  part  to  secure  an  unfair  and  un- 
lawful advantage.  On  the  contrary,  there 
was  direct  evidence  showing  a  disposition  to 
obtabi  an  unfair  advantage  with  the  Jury, 
and  showing  an  attempt  to  influence  Jurors 
wlio  might  be  called  to  serve  on  the  case,  and 
direct  evidence  of  an  attempt  to  conceal  and 
distort  the  facts  with  respect  to  the  Jury  lists 
after  an  investigation  had  begun.  The  Jury 
lx>x  and  the  Jury  lists  were  in  his  official 
custody  and  were  undoubtedly  altered  and 
tampered  with,  and,  while  no  witness  testified 
to  seeing  him  in  the  act  of  making  the  altera- 
tions or  changes,  the  circumstances  in  evi- 
dence were  very  suspicious,  and  beyond  any 
question  in  our  opinion  sufficient  to  require 
the  court  to  set  aside  the  verdict  and  order 
a  new  trial.  This  Is  especially  true  in  view  of 
the  failure  of  plaintiff  in  error  to  contradict 
the  direct  testimony  of  the  four  trustees,  the 
Justices,  or  the  sheriff  as  to  what  transpired 
at  the  time  the  returns  were  made  and  the 
drawings  took  place,  or  to  contradict  the  tes- 
timony of  the  trustees  that  he  attempted  to 
Induce  them  to  8U|>i>ress  the  facts;  and  in 
view  also  of  his  willingness  to  rely  upon 
technical  objections  to  the  consideration  of 
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the  evidence,  rattier  than  to  attempt  to  ex« 
plain  tbe  suspicious  circumstances. 

It  la  finitt'iy  insisted  tliat  the  reason  a»- 
Rlgned  by  tbe  trial  court  for  sustaining  the 
motion  amounts  to  a  finding  that  the  charges 
ot  misconduct  were  not  established  by  the  evi- 
dence, and  that  a  new  trial  was  in  fact  grant< 
ed  upon  grounds  not  included  either  In  the 
motion  or  provided  for  in  the  statute:  The 
remarks  of  the  court  were  ias  follows:  "I  have 
no  criticism  to  make  upon  any  one  connected 
with  this  case,  nor  am  I  going  into  tbe  ques- 
tion of  the  manner  In  which  certain  names 
got  into  tbe  jury  Ik>z;  but  I  want  to  say  this: 
That  there  is  a  suspicion  caused,  by  the  man- 
nor  of  drawing  tliat  Jury,  which  should  not 
exist  in  any  court  on  earth.  *  •  *  It  is 
possible  that  the  Instructions  of  the  court 
were  not  clear  enough.  It  is  barely  possible 
that  the  jury  did  not  weigh  and  consider 
the  evidence,  as  they  should  have  done;  but 
I  have  no  criticism  to  make  upon  the  jury. 
They  did  as  they  thought  was  right,  but,  on 
account  of  the  suspicion  that  is  raised  that 
the  plaintiffs  did  not  have  a  fair  and  Impar- 
tial trial,  and  the  jury  was  not  fairly  drawn, 
I  am  of  the  opinion  that  a  new  trial  should 
be  had,  and  that  the  judgment  should  be  set 
aside,  and  a  new  trial  Is  ordered."  In  the 
ligbt  of  the  uncontradicted  evidence,  we  can- 
not regard  the  language  of  the  court  as  a 
finding  that  the  charges  were  not  established, 
but  are  rather  Inclined  to  view  the  language 
used  as  showing  a  disposition  on  the  part  of 
the  trial  judge  to  avoid  unnecessary  harsh- 
ness in  characterizing  what  appeared  to  be 
reprehensible  conduct  in  one  of  the  parties. 
Courts  are  created  to  secure  the  administra- 
tion of  justice  between  contending  parties; 
and  where,  after  a  trial,  evidence  is  produced 
which  arouses  well-grounded  suspicion  that 
the  prevailing  party  may  have  exercised  an 
unlawful  and  corrupt  interference  with  tbe 
selection  and  drawing  of  tbe  jury,  it  is  the 
duty  of  the  court  promptly  to  set  aside  the 
verdict  and  order  a  new  trial,  without  proof 
that  the  rights  of  tbe  other  party  have  been 
materially  affected  by  such  misconduct  Up- 
on the  showing  made  upon  the  motion  in  this 
case,  we  think  it  would  have  been  error  not 
to  have  ordered  another  trial. 

The  Judgment  will  be  aflBrmed.  All  tbe  Jus- 
tices concurring. 


m  Kan.  txsy 

SILVER  V.  BOARD  OF  COM'RS  Or  CliAY 
COUNTY. 

(Supreme  Court  of  Kansas.    Jnly  6,  1907.) 

1.  CocNTiEs  — LiABiuTiBS  — NBauaxNcx   o» 

Ofpicebs. 

Conntiea  are  involuntary  quasi  corpora- 
tioDs  end  are  mere  aaziliaries  to  tlie  state  gov- 
ernment and  partake  of  the  state's  immanity 
from  liability.  They  are  in  no  sense  business 
corporations. 

lEi.  Note.— For  cases  in  point,  see  Cent.  Die. 
VOL  18,  CounUet;  i  212.] 


2.  Samk. 

A  county  is  not  liable  !n  damages  for  the 
negligent  or  wrongful  acta  of  its  board  of  coun- 
ty commissioners,  unless  such  liability  is  ex- 
pressly imposed  by  statute  or  necessarily  Im- 
plied therefrom. 

[Ed.  Note.— For  cases  in  p<^t,  see  Cent  Dig. 
vol.  13,  Counties,  |  21i2.] 

(Syllabus  by  the  Court) 

Error  to  District  Gourt,  Clay  County ;  Sam 
Kimble,  Judge. 

Action  by  William  Silver  against  tbe  board 
of  county  commissioners  of  Clay  county. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

The  plaintiff  filed  his  petition  against  the 
defendant  t>oard,  in  which  he  alleges,  in  sul>- 
Btance,  that  he  \a  the  owner  of  a  large  tract 
of  land  In  Clay  county  on  tbe  western  side 
and  within  a  horseshoe  bend  of  the  R^ul>- 
llcan  river.  That  for  many  years  a  regularly 
laid  out  public  road  has  extended  east  and 
west  along  his  premises  and  across  tbe  river. 
That  many  years  ago  a  bridge  was  built  on 
said  public  road  across  the  river,  at  the  toe 
of  the  horseshoe  bend,  and  had  been  main- 
tained and  used  as  a  part  of  the  highway 
until  a  short  time  prior  to  the  filing  of  the 
petition.  That  in  19(M,  at  a  time  of  high  wa- 
ter, the  river  cut  a  new  channel  across  the 
heel  of  the  horseshoe  bend  and  across  said 
public  road,  and  the  main  stream  has  since 
continued  to  flow  therein,  leaving  the  old 
channel,  a  lagoon,  filled  with  water  and  Im- 
passable except  over  said  bridge;  the  high- 
way across  the  new  channel  being  also  im- 
passable. That  the  defendant  board  Instead 
of  restoring  said  highway,  by  building  a 
bridge  thereon  across  the  new  channel,  aban- 
doned tbe  same  and  ordered  and  caused  to  be 
removed  therefrom  the  bridge  across  the  old 
channel,  thus  leaving  plalntiff'a  premises  up- 
on an  island  and  inacessible  from  either  di- 
rection. That  by  reason  of  the  facts  stated 
the  plaintiff  has  been  damaged  in  tbe  sum  of 
$5,000,  for  the  recovery  of  which  amount  he 
prays.  A  general  demurrer  was  filed  to  this 
petition,  and  was  sustained  by  the  court  To 
reverse  this  order  the  plaintiff  comes  here. 

By  W.  Stackpole  and  Coleman  ft  Williams, 
for  plaintiff  In  error.  W.  P.  Anthony,  for 
defendant  In  error. 

SMITH,  J.  (after  stating  the  facts).  Ac- 
cording to  the  allegations  of  the  petition,  the 
removal  of  the  bridge  by  the  county  oommls- 
sloners  was  illegal  and  Imposed  great  hard- 
ship upon  the  plaintiff,  and  he  would,  perhaps, 
under  the  authority  of  Greeley  Township  y. 
Board  of  County  Commissioners,  26  Kan.  51^ 
have  been  entitled  to  enjoin  the  act  or  may 
even  yet  not  be  without  a  remedy.  However, 
before  the  decision  of  the  court  sustaining  the 
demurrer  can  be  reversed,  we  must  be  able 
to  say  that  the  county  is  reqionslble  in  dam- 
ages for  the  wrong  alleged.  It  is  well-estal>- 
Mshed  law  that  a  county  la  am  lavoluntaif 
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corporation  for  govenunental  pnrpoews,  and 
Is  In  no  sense  a  business  corporation;  that 
the  powers  and  obligations  ot  the  county  are 
sncb  only  as  the  law  prescribes  or  as  arise 
by  necessary  implication  therefrom.  Elken- 
berry  t.  Township,  infra;  Marion  Co.  ▼. 
Biggs,  Infra;  11  Cya  497;  7  Am.  ft  Eng. 
Elncyc.  Law,  947.  Cities,  however,  in  this 
state,  are  municipal  corporations,  and  neither 
their  powers  nor  obligations  are  so  restricted, 
and  decisions  as  to  their  liability  for  negli- 
gence have  no  application  here. 

We  have  not  been  cited  to  any  statute,  and 
believe  none  exists,  which  imposes  any  obli- 
gation upon  a  county  to  respond  In  damages 
for  the  negligence  or  even  wrongful  act  of  its 
officers  in  relation  to  the  maintenance  of 
public  roads  or  bridges,  except  section  579, 
Oen.  St.  1901,  which  reads:  "Any  person  who 
shall  without  contributing  negligence  on  his 
part  sustain  damage  by  reason  of  any  de- 
fective bridge,  culvert,  or  highway,  may  re- 
cover such  damage  from  the  county  or  town- 
ship wherein  such  defective  bridge,  culvert 
or  highway  is  located,  as  hereinafter  provid- 
ed; that  is  to  eay,  such  recovery  may  be 
from  the  connty  when  such  damage  was  caus- 
ed by  a  defective  bridge  constructed  wholly 
or  partially  by  snch  comity,  and  when  the 
chairman  of  the  board  of  county  commission- 
ers of  such  county  shall  have  had  notice  of 
such  defects  for  at  least  five  days  prior  to 
the  time  when  snch  damage  was  sustained; 
and  in  other  cases  such  recovery  may  be  from 
the  township  where  the  trustee  of  such  town- 
ship shall  have  had  like  notice  of  such  de- 
fect" Since  first  the  state  was  organized. 
It  has  been  the  duty  of  counties  and  the  town- 
ships thereof  to  maintain  public  roads  and 
bridges,  but  not  until  the  passage  of  the  above 
statute.  In  1887,  was  either  the  county  or 
township  liable  in  damages  resulting  from  the 
failure  so  to  do.  Eikenberry  v.  Township  of 
Bazaar,  22  Kan.  556,  31  Am.  Rep.  198;  Oom'rs 
of  Marlon  County  v.  Riggs,  24  Kan.  255. 
The  language  of  section  579,  supra,  at  first 
blush,  seems  quite  Inclusive  In  Its  terms;  pos- 
sibly broad  enough  to  include  damages  claim- 
ed in  the  petition  herein.  A  consideration, 
however,  of  the  former  law  uixtn  the  subject, 
and  of  the  radical  change  therein  by  the  pro- 
visions of  this  enactment,  even  when  strictly 
construed,  and  especially  of  the  qualifying 
words  "without  contributing  negligence  on  his 
part,"  compels  the  conclusion  that  the  enact- 
ment Is  Intended  only  to  authorize  the  recov- 
ery of  damages  suffered  in  the  use  of  a  high- 
way or  bridge,  for  the  purposes  for  which 
thoy  are  maintained,  which,  after  the  req- 
uisite notice,  is  negligently  allowed  to  re- 
main defective.  The  i)etltion  charges,  as  the 
basts  of  the  daim  for  damages,  an  Illegal 
and  wrongful  act  to  which  there  can  be  no 
"contributing  negligence."  If  the  plaintiff 
bad  even  assisted  in  the  removal  of  the 
bridge,  he  would  not  thereby  have  been  guilty 
of  oontrlbntory  negligence,  although  by  so  do- 
ing b»  •Tidmced  bis  consent  to  the  Illegal 


act  Clearly,  the  statnte  was  not  intended  t» 
apply  to  damages  of  the  aatnre  oomiiilaloed 
of. 

We  conclude,  wltii  some  lelnctanoe,  that 
the  judgment  of  the  court  must  be  sustained, 
and  It  is  so  ordered.  All  the  Justices  coucai>> 
ring. 

07  Kan.  809) 
rOSKUHL  St  «L  T.  nERZEK. 
(Supreme  Court  of  Kanna.    July  5,  1907.) 

BOUNOABim    —    ASCEBTAimOEMT   —   BBCOOIfl* 
TION  OF  AcqUIESCENCE. 

In  ejectment,  the  boundariea  of  certain 
government  townships  were  in  dispute.  It  ap- 
peared that  over  20  years  previoosly  a  survey 
had  been  made  to  establish  the  boundaries,  and 
roads  were  laid  out  in  conformity  thereto  on 
petitions  signed  by  plaintififs  Immediate  gran- 
tors, fire  guards  were  made,  fences  built  trees 
planted,  and  other  permanent  improvements 
made  with  reference  to  that  snrvey.  About  tw» 
7eari  later  another  survey  was  made  by  an  ex- 
perienced surveyor,  who  claimed  to  have  located 
some  of  the  government  corners,  but  in  making 
it  he  relied  on  information  given  him  by  an- 
other surveyor  as  to  the  location  of  a  certain 
comer,  and  the  evidence  as  to  the  location  of 
that  comer  was  In  dispute.  The  court  decided 
that  the  first  of  the  two  surveys  should  govern. 
Held,  that  the  finding  shonld  not  be  distorbed. 

Error  from  District  Court  Ford  County; 
E.  H.  Madison,  Judge. 

Separate  actions,  consolidated  and  tried  as 
one,  by  Charles  Herzer  against  A.  J.  Fos- 
kuhl,  J.  J.  Morrison,  and  Mattle  E.  Nevlns. 
Judgment  for  plaintiff,  and  defendants  bring 
error.     Affirmed. 

F.  Dumont  Smith,  for  plaintiffs  in  error. 
Sutton  &  Scates,  for  defendant  in  error. 

PER  CURIAM.  In  the  early  settlement  of 
Ford  county  it  appears  that  considerable 
confusion  resulted  In  land  surveys  in  some 
localities  for  the  reason  that  no  government 
comer  stones  could  be  found.  This  was  es- 
pecially true  in  townships  27,  28,  and  29, 
range  22.  In  1885  the  county  surveyor,  one 
Mather,  undertook  to  survey  and  subdivide 
these  three  townships.  He  started  at  the 
sixth  staudard  parallel  in  Clark  county  and 
ran  north  on  the  range  line  between  ranges 
21  and  22.  From  the  southeast  comer  of 
township  29,  range  22,  he  ran  north  a  dis- 
tance of  18  miles  before  finding  any  govern- 
ment corners  or  pits  or  mounds  called  for 
in  the  field  notes.  Twelve  miles  north  of  the 
south  line  of  Ford  county  be  reached  the  Ar- 
kansas river,  which  be  declined  to  consider 
a  witness  mark  on  account  of  the  shifting, 
sandy  condition  of  the  banks.  In  township 
27,  north  of  the  river,  be  reached  the  Santa 
F6  trail,  mentioned  In  the  field  notes  of  the 
government  surveys,  and  at  the  northeast 
comer  of  township  27,  range  22,  he  found  a 
government  stone.  '  In  the  distance  of  IS 
miles  he  found,  however,  an  excess  of  about 
36  chains,  amounting  to  almost  a  half  mile, 
and  be  apportioned  this  excess  from  tbs 
south  line  of  tb«  county  to  the  trail  betwcea 


Digitized  by 


Google 


Ean.) 


BALIN  T.  OSOBA. 


67 


these  points.  Tbe  range  line  between  22  and 
23  was  run  In  tbe  same  manner  wltb  tbe 
same  results,  except  tbat  a  point  11  mtlee 
north  of  the  south  line  of  the  county  he  came 
to  Mulberry  creek.  The  government  field 
notes  called  for  a  comer  stone  just  south  of 
this  creek  as  the  southwest  comer  of  section 
6,  township  28,  range  22.  No  apparent  change 
had  taken  place  since  the  original  govern- 
ment survey  in  1868,  and  he  therefore  took 
this  as  a  true  witness  mark,  and  proceeded 
to  apportion  the  excess  found  by  actual  meas- 
urement from  that  point  south  over  tbe  11 
miles,  and  to  apportion  tbe  remaining  excess 
from  that  point  north  to  the  trail.  He  then 
surveyed  and  subdivided  townships  28  and 
29  in  range  22,  except  a  small  portion  of  the 
north  part  of  township  28,  and  set  up  comer 
■tones.  He  was  called  away  about  this  time, 
and  never  returned  to  complete  the  survey 
and  suMivlsIon  of  the  north  tier  of  sections 
of  township  28.  The  Mather  survey  appears 
to  have  been  generally  acquiesced  in  by  tbe 
public.  Roads  were  laid  out  upon  petition 
in  townships  28  and  20,  fences  built,  hedge 
rows  plowed,  trees  set  out,  according  to  this 
survey.  Tbe  immediate  grantors  of  plaintiffs 
in  error  petitioned  for  public  roads  in  ac- 
cordance with  this  survey.  This  controversy 
arises  over  the  fact  that  plaintiffs  In  error 
have  taken  possession  of  portions  of  tracts 
of  land  claimed  by  defendant  in  error  who 
brought  separate  actions  In  ejectment.  These 
were  consolidated  and  tried  as  one.  The 
court  found  generally  for  plaintiff,  and  de- 
fendants seek  by  this  proceeding  to  reverse 
the  judgment. 

About  1887  Gen.  Fonda,  an  experienced 
surveyor,  was  ordered  by  the  county  commis- 
sioners of  Ford  county  to  make  a  survey  of 
these  three  townships.  He  had  previously 
made  partial  surveys  wltb  Eckert,  another 
surveyor,  and  claimed  to  have  located  the 
northwest  and  northeast  corners  of  town- 
ship 28,  range  22,  as  government  comers. 
He  relied,  however,  to  some  extent  upon  in- 
formation given  him  by  Eckert  as  to  the  lo- 
cation of  what  is  referred  to  in  the  evidence 
as  the  "Van  Trump"  corner  at  tbe  northwest 
comer  of  township  28.  The  corners  in  dis- 
pute are  tbe  exterior  comers  of  township  28, 
range  22.  Black,  Ford,  Eckert,  Lewis,  and 
other  surveyors  testified,  aud  a  number  of 
plats  and  surveys  were  introduced  In  evi- 
dence. Plaintiffs  In  error  concede  that  the 
general  finding  of  the  court  in  favor  of  de- 
fendant in  error  concludes  them,  unless  the 
court  erred  in  a  matter  of  law,  and  their 
contention  is  tbat  the  record  shows  conclu- 
sively that  township  27  was  surveyed  and  the 
government  comers  found  and  proven,  and 
tbat  what  is  known  as  tbe  "Fonda"  corner 
is  a  government  comer,  and  the  court  erred 
in  refusing  so  to  regard  it.  The  claim  is 
made  tbat  tbe  court  disregarded  the  rales 
in  reference  to  surveys  established  by  tbe 
cases  of  Everett  v.  Lusk,  19  Kan.  195,  Me- 
Alplne  V.  Reicbeneker,  27  Kan.  257,  and  Tar- 


penning  V.  Cannon,  28  Kan.  665,  to  the  effect 
that,  where  known  government  comers  are 
shown,  or,  in  cases  where  they  have  disap- 
peared, if  their  location  can  be  ascertained, 
the  monuments  must  govern,  and  tbe  field 
notes  of  tbe  government  survey  must  be  dis- 
regarded. The  rules  laid  down  In  those  cas- 
es are  well-settled  rales  in  cases  of  disput- 
ed surveys,  but  It  by  no  means  follows  that 
tbe  trial  court  erred.  It  is  not  conceded  by 
defendant  in  error  tbat  there  was  conclusive 
evidence  of  the  actual  location  of  any  govern- 
ment corners  In  township  27,  or  that  the 
"Van  Trump"  comer  testified  to  by  Gen. 
Fonda  was  proven  to  have  been  a  government 
comer.  On  the  contrary,  it  was  contended 
by  plaintiff  below  that  no  government  cor^ 
ners  were  ever  found  or  ascertained  in  the 
three  tiers  of  townships  which  included  tovra- 
shlp  27,  and  several  surveyors  so  testified. 
The  controversy  in  the  evidence  was  waged 
over  these  disputed  facts,  and  there  was,  we 
think,  suflldent  evidence  to  warrant  the 
finding  of  the  court  On  tbe  other  hand,  the 
testimony  of  Gen.  Fonda  and  Surveyor  Black 
was,  we  think,  sufficient  to  have  sustained  a 
finding  to  the  contrary  if  the  court  had  tak- 
en tbat  view. 

Another  rale  laid  down  in  Tarpennhig  v. 
Cannon,  supra,  has,  we  think,  a  forceful  ap- 
plication to  tbe  facts  and  circumstances  of 
this  case.  Tbe  lula  is  stated  to  be :  "A  bound- 
ary line  long  recognized  and  acquiesced  in  Is 
generally  better  evidence  of  where  tbe  real 
line  should  be  than  any  surrey  made  after 
the  original  monuments  have  disappeared." 
As  observed,  tbe  Mather  line  was  generally 
acquiesced  in  by  the  public  since  1883,  roads 
were  laid  out  In  conformity  thereto  on  peti- 
tion signed  by  tbe  Immediate  grantors  of 
plaintiffs  in  error,  fire  guards  were  made, 
fences  built,  trees  planted,  and  other  perma- 
nent Improvements  made  with  reference  to 
It ;  and  courts  should  hesitate  to  change  the 
boundaries  of  lands  in  cases  where  it  is  con- 
ceded tbat  tbe  lines  were  never  surveyed  by 
the  government  except  theoretically,  and  over- 
turn the  boundaries  which  have  been  so  long 
recognized,  unless  upon  the  clearest  kind  of 
proof. 

Tbe  Judgment  will  therefore  be  affirmed. 


(76  Kan.  334) 
BALIN  et  al.  v.  OSOBA  et  al. 

(Supreme  Court  of  Kansas.     July  5,  1907.) 

Deed — Deliveby — Evidknob. 

Wliere  a  contract  is  made  for  the  sale  of 
land,  the  consideration  being  the  assumption  of 
an  existing  mortgage  and  the  payment  of  a  snm 
of  money  at  a  future  date  (no  note  for  the  de- 
ferred payment  being  contemplated),  and  tiie 
vendor  files  for  record  a  deed  from  himself  to 
the  vendee,  who  thereupon  goes  into  possession 
of  the  land  and  thereafter  pays  the  taxes  there- 
on and  the  interest  on  the  mortgage  as  they  ac- 
crue, this  situation  continuing  fur  two  years 
without  objection  by  the  grantor,  these  facts 
warrant  an  inference  that  he  intended  that  the 
title  should  pass  and  a  finding  that  there  was  a 
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conatructive  delivery  of  the  deed,  notwitbstand- 
ing  it  was  never  manually  delivered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds.  §  136.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Greenwood 
County ;    G.  P.  Aikmau,  Judge. 

Action  by  Hyuek  Balln  and  others  ai^ainst 
Joseph  Osoba  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

Jaclison  &  Darby,  for  plaintiffs  in  error. 
I>ew  E.  Ciogston,  for  defendants  in  error. 

MASON,  J.  John  Balln  died  Intestate  own- 
ing a  farm,  the  title  to  which  passed  to  bis 
widow,  Margretba  Balin,  their  sons  Hynek 
and  Joseph  Balln,  and  their  daughters  Chris- 
tina Osoba  and  Johanna  Ullman.  In  1888  a 
conveyance  was  made  to  Margretha  Balin  by 
all  the  other  heirs  excepting  Mrs.  Osoba.  In 
1901  Margretha  Balin  made  a  warranty  deed 
to  Hynek  Balin,  which  was  duly  filed  for  rec- 
ord, he  at  the  same  time  executing  an  instru- 
ment which  was  never  recorded  by  which  he 
gave  her  a  lease  to  the  property  for  her  life 
and  agreed  at  her  death  to  pay  $100  to  each 
of  his  sisters.  Thereafter  he  and  his  mother 
lived  upon  the  place,  he  managing  it  and  giv- 
ing her  as  rent  one-third  of  the  crops.  In 
1903  Hyneli  Balin  entered  Into  negotiations 
with  Christina  Osoba  and  her  husband,  who 
were  then  living  in  Pennsylvania,  for  the 
conveyance  of  the  land  to  them,  in  considera- 
tion of  their  assuming  an  existing  mortgage 
and  paying  $100  to  Johanna  Ulluian  ui)on  the 
death  of  Margretha  Balin.  Afterwards  a  dis- 
pute arose,  Hynek  asserting  that  It  had  been 
understood  that  the  conveyance  was  to  be 
subject  to  the  mother's  life  lease,  and  Chris- 
tina and  her  husband  denying  this,  and  dis- 
avowing any  knowledge  of  such  lease  or  of 
any  claim  on  the  part  of  Margretha  to  an 
interest  in  the  property.  Whatever  the  fact 
may  have  been  in  this  respect,  on  November 
28,  1903,  Hynek  signed,  acknowledged,  and 
placed  on  record  a  warranty  deed  to  Chris- 
tina and  her  husband,  purporting  to  transfer 
a  complete  title  except  for  the  mortgage, 
which  it  recited  was  to  be  paid  by  the  gran- 
tees. According  to  the  claim  of  Christina 
and  Joseph  Osoba,  which  has  some  support 
In  the  evidence,  Hynek  then  moved  to  another 
farm  which  he  had  bought  with  the  proceeds 
of  the  mortgage,  and  their  son  assumed  pos- 
session and  control  of  the  place  in  their  be- 
half, and  thereafter  they  paid  the  interest  on 
the  mortgage  and  the  taxes  on  the  laud  as 
they  accrued.  In  July,  1905,  they  came  west 
and  began  living  upon  the  farm  themselves 
with  the  others.  A  few  weeks  later  they  ex- 
pelled Margretha  from  the  proi)erty,  and  she 
and  Hynek  then  began  an  action  against  them 
to  recover  possession  and  declare  the  deed  a 
nullity.  The  court  gave  judgment  for  the  de- 
fendants, and  the  plaintiffs  prosecute  error. 

Although  the  negotiations  for  the  sale  of 


the  land  were  carried  on  entirely  by  corres- 
pondence, most  of  the  letters  had  been  lost, 
and  each  itarty  relied  upon  oral  testimony  to 
establish  their  contents.  This  testimony  be- 
ing conflicting,  the  judgment  must  be  inter- 
preted as  establishing  that  the  defendants 
contracted  for  immediate  possession  and  had 
no  actual  notice  of  the  life  interest  of  Mar- 
gretha Balin  in  the  land.  They  bad  no  con- 
structive notice  of  it,  for  the  instrument 
creating  it  was  not  recorded,  and  the  posses- 
sion of  Margretha  Balin  gave  no  warning 
of  a  claim  on  her  part,  for  persons  dealing 
with  her  grantee  were  Justified  in  regarding 
her  execution  of  a  warranty  deed  as  a  re- 
nunciation of  any  such  claim.  "Possession 
of  real  estate  by  the  grantor  in  a  warranty 
deed  does  not  impart  notice  to  a  purchaser 
from  the  grantee  of  secret  equities  existing 
in  favor  of  the  person  occupying  the  land. 
The  possession  in  such  case  by  one  who  has 
conveyed  the  land  indicates  that  be  is  hold- 
ing the  premises  for  a  temporary  purpose 
only,  as  a  tenant  at  sufferance  of  his  grantee.'' 
Ilockman  v.  Thnma,  68  Kan.  519,  75  I'ac.  486. 
These  considerations  limit  the  present  In- 
quiry to  one  question:  Was  the  court  war- 
ranted in  finding  that  there  was  a  valid  de- 
livery of  the  deed  executed  by  Hynek  Ballu 
to  Christina  and  Joseph  Osoba?  It  was  ad- 
mitted there  was  no  actual,  physical  delivery 
of  the  document  itself  to  either  of  the  gran- 
tees. After  it  had  been  recorded  it  was  i-e- 
turned  to  the  grantor,  who  has  ever  since  re- 
tained it.  Nevertheless,  if  the  filing  of  the 
deed  for  record  was  Intended  by  the  grantor 
and  accepted  by  the  grantees  as  a  constructive 
dellveiy,  the  law  will  give  it  that  effect  It  is 
well  settled  that  delivery  is  largely  a  matter 
of  intention,  that  a  manual  delivery  is  not 
necessary,  that  although  registration  may  not 
itself  constitute  delivery  it  is  a  circumstance 
from  which  delivery  may  be  Inferred  and 
will  be  Inferred  in  the  absence  of  some  auf- 
ficieut  reason  to  the  contrary.  These  prop- 
ositions are  elementary,  and  are  supported  by 
the  texts  and  citations  to  be  found  in  13  Cyc. 
561,  5»)2.  569,  and  567.  and  in  9  A.  &  B.  Bncycl. 
of  L.  153,  1.54,  and  159.  In  the  present  case 
it  must  be  borne  In  mind  that  the  grantees 
had  done  everything  required  of  them  by  the 
contract  as  they  stated  it  No  cash  pay- 
ment was  to  be  made,  and  no  note  was  to  t>e 
given.  The  deed  upon  its  face  showed  their 
assumption  of  the  mortgage  debt.  They  had 
paid  the  installments  of  interest,  and  the  re- 
mainder of  the  purchase  price  was  not  due 
until  the  death  of  Margretha  Balln.  Their 
going  into  possession  and  paying  taxes  and 
Interest  suflScIently  established  their  accept- 
ance of  the  deed,  with  its  obligations  as  well 
as  its  benefits.  The  silence  of  Hynek  Balln 
for  a  considerable  period,  perhaps  about 
two  years,  not  being  otherwise  explained  by 
any  testimony  which  the  court  was  bound  to 
believe,  warranted  the  Inference  that  he  re- 
garded the  transaction  as  completed.  True, 
be  afterwards  demanded  that  Christina  and 
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Joseph  Osoba  should  execute  an  acknowledg- 
ment of  Mar^etba's  life  interest  as  a  condi- 
tion for  the  final  delivery  to  them  of  the  deed, 
but  In  view  of  all  the  evidence  this  may  have 
been  an  afterthought.  As  was  said  of  a  sim- 
ilar situation  in  Kelsa  v.  Graves,  64  Kan.  7T7, 
68  Pac.  607:  "The  fact  that  the  plaintiff  ex- 
ecuted the  deed  and  at  the  same  time  re- 
corded it  is  entitled  to  consideration,  and 
■while  the  recording  of  the  deed  is  not  conclu- 
sive, and  may  tte  rebutted  by  clraimstances 
or  proof  of  a  contrary  purpose,  still  there 
were  acts  and  words  of  the  parties  showing 
an  intention  to  treat  the  Instrument  as  a 
conveyance,  and  both  parties,  according  to 
the  proof  offered  in  behalf  of  the  defendants, 
acted  as  if  the  property  had  actually  passed 
by  the  transfer.  There  was  sufficient  proof 
of  the  conveyance,  constmctive  delivery,  and 
an  acceptance  by  the  grantee ;  and,  although 
there  was  contradictory  evidence  given  in  be- 
half of  plaintiff,  the  general  finding  of  the 
court  settles  all  such  disputes  in  favor  of 
the  defendants." 

The  Judgment  rendered  not  only  denied  the 
plaintifTs'  petition,  but  also  quieted  the  de- 
fendants' title  against  them.  Complaint  is 
made  that  the  latter  part  of  the  Judgment 
was  outside  of  the  issues  made  by  the  plead- 
ings, inasmuch  as  no  affirmative  relief  was 
nslced  In  the  answer.  A  decision  for  the  de- 
fendants on  the  merits,  however,  necessarily 
had  the  effect  to  bar  any  future  claim  of  ei- 
ther of  the  plaintiffs  to  the  property,  and  no 
prejudice  could  result  from  this  fact  being 
given  positive  expression. 

The  Judgment  Is  affirmed.  All  the  Jus- 
tices concurring. 


(76  Kan.  151) 

TRIPLE  TIB  BENEFIT  ASS'N  v.  WHEAT- 
LEY. 

(Supreme  Court  of  Kanaae.    July  5,  1907.) 

I.NsuRANCE— Benefit  Associations  —  Pboop 
OF  I)EAT)i  —  Statements  of  Attendino 
Physician. 

The  by-laws  of  a  fraternal  beoeficiary  as- 
sociation rwjnired  satisfactory  proof  of  death 
l)cfore  payment  of  a  beneficiary  certificate.  It 
furnished  blanlcs  upon  wtiieh  sucli  proof  should 
be  made.  The  following  printed  note  preceded 
tlie  blank  to  be  filled  by  tlie  attendinK  physi- 
cian: "Note  to  Attending  Piiysician:  The  pur- 
pose of  the  following  statement  is  twofold:  First, 
to  establish  proof  of  death  and  tiie  cniise.  Sec- 
ond, to  give  such  information  concerning  the 
personal  and  family  history  of  deceased,  to- 
jtether  with  predisposing  causes  leading  to  last 
illness,  as  well  aa  the  various  matters  of  im- 
portance necessary  in  tabulating  vital  Rtati.stics. 
Attepding  physicians  are  urged  to  give  under 
general  remarks  any  information,  which,  in  their 
judgment,  tended  to  shorten  the  natural  dura- 
tion of  life.  You  are  assured  that  this  state- 
ment wiil  he  used  only  for  the  puri>ose  of  gath- 
ering correct  and  accurate  information,  and  will 
in  no  case  be  nsed  as  a  basis  for  iitigntion." 
A  beneficiary  submitted  proof  of  death  upon 
one  of  those  blanks  in  which  the  attending  phy- 
sician mode  statements  beyond  those  necessary 
to  CHtablish  death,  and  which  gave  information 
obtained  in  a  professional  way  concerning  the 


state  of  the  deceased's  health  several  months 
prior  to  his  death.  Held,  that  such  statements 
cannot  be  regarded  as  admissions  of  the  bene- 
ficiary made  in  connection  with  his  proof  of 
death. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Neosbo  Conn* 
ty ;  L.  Stillwell.  Judge. 

Action  by  George  W.  Wheatley  against  the 
Triple  Tie  Benefit  Association.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Coleman  &  Williams  and  Dawes  &  Ruther- 
ford, for  plaintiff  In  error.  Brown  &  Grigs- 
by  and  E.  L.  Burton,  for  defendant  in  error. 


BURCH,  J.  The  defendant  Is  a  fraternal 
benefit  association.  It  issued  a  certificate 
to  .\lpheus  Wheatley,  one  of  Its  members, 
entitling  him  to  participate  in  the  beneficiary 
fund  of  the  association  in  a  stated  amount 
wliich  at  his  death  should  be  paid  to  George 
W.  Wlieatley.  Subsequently  the  membership 
of  Alpheus  Wheatley  was  suspended  for  non- 
payment of  dues,  and  he  was  reinstated  upon 
an  application  supported  by  a  certificate  in 
which  he  made  certain  declarations  regarding 
the  state  of  his  health.  Afterwards  he  died. 
The  association  furnished  a  blank  form  satis- 
factory to  itself  upon  which  proof  of  death 
should  be  made,  which  included  a  certificate 
under  seal  by  the  president  and  secretary  of 
the  local  lodge,  a  statement  by  the  attending 
physician,  and  an  undertaker's  certificate.  A 
form  duly  filled  out  reached  the  association. 
There  is  some  dispute  In  the  evidence  wheth- 
er the  l)eneflclary,  George  W.  Wheatley,  pro- 
cured the  document  to  be  prepared  and  for- 
warded, hut  this  question  may  be  passed 
by.  and  it  may  be  assumed  that  he  furnish- 
ed tlie  proof  of  death.  In  an  action  based 
upon  tlie  lieiieflciary  certificate  brought  by 
tlie  lieueficiary  against  the  defendant,  the 
answer  charged  that  the  health  certificate 
uiion  which  the  member  was  reinstated  was 
false,  in  that  at  the  time  it  was  made  he 
was  under  medical  treatment  for  the  dis- 
ease from  which  he  died.  The  physician's 
statement  fonuing  part  of  the  proof  of  death 
contained  facts  not  essential  to  proof  of 
death  which  became  known  to  him  in  a  pro- 
fessional way  only  and  which  supported  the 
allegations  of  the  answer.  The  defendant 
offered  it  In  evidence,  but  it  was  excluded, 
and  Judgineut  having  gone  for  the  plaintiff, 
the  defendant  assigns  error. 

The  defendant  argues  that,  notwithstand- 
ing the  manner  in  which  the  physician's  in- 
formation was  required,  bis  statement  should 
have  been  received  in  evidence  as  an  admis- 
sion of  the  plaintiff  made  in  connection  with 
liis  i>roof  of  death.  Upon  this  question  the 
autliorities  are  divided,  but  it  may  be  left 
wholly  at  one  side.  The  blank  furnished  by 
the  defendant  and  actually  used  by  the  at- 
tending physician  contained  the  following 
matter  immediately  preceding  the  statemen.t 
itself: 
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"Mudlcal  Proof  and  Cause  of  Death. 

"Note  to  Attending  Physician:  The  pur- 
pose of  the  following  statement  U  twofold: 
First,  to  establish  proof  of  death  and  the 
cause.  Second,  to  glye  such  Information  con- 
cerning the  personal  and  family  history  of 
deceased,  together  with  predisposing  causes 
leading  to  last  Illness,  as  well  as  the  various 
matters  of  importance  necessary  in  tabulat- 
ing vital  statistics.  Attending  physicians  are 
urged  to  give  under  general  remarks  any 
information,  which,  in  their  judgment,  tend- 
ed to  shorten  the  natural  duration  of  life. 
You  are  assured  that  this  statement  will  be 
used  only  for  the  purpose  of  gathering  cor- 
rect and  accurate  intormatlon,  and  will  In 
no  case  be  used  as  a  basis  for  litigation. 

"Statement  of  the  Attending  Physician." 

The  by-laws  of  the  association  simply  re- 
quired satisfactory  proof  of  death.  The 
printed  note  recognizes  the  fact  that  the 
plaintiff  was  under  no  obligation  to  do  more 
than  to  show  that  the  certlflcatp  which  he 
held  bad  matured  by  the  death  of  the  mem- 
ber, and  that  the  attending  physician,  as 
the  witness  or  agent  of  the  plaintiff,  was 
not  required  to  break  the  seal  of  profession- 
al confidence  and  disclose  his  professional 
knowledge  of  his  patient's  physical  condition 
months  before  the  latter's  death.  By  send- 
ing out  the  blank,  by  making  the  express  ap- 
peal which  the  blank  contains,  and  by  war- 
ranting the  use  to  be  made  of  the  Information 
imparted,  if  response  should  be  made  to  the 
appeal,  it  Is  clear  that  the  matter  became 
one  entirely  between  the  association  and  the 
physician.  The  defendant  directly  interven- 
ed and  procured  the  physician's  statement  In 
Its  own  way  for  Its  own  purposes,  and  the 
facts  related  were  not  supplied  by  the  bene- 
ficiary In  connection  with  any  effort  or  pur- 
pose of  bis  own.  It  may  be  assumed  that 
the  physician  would  not  have  violated  the 
confidence  of  the  deceased,  except  under  the 
assurance  of  the  defendant  that  any  revela- 
tions made  would  be  used  for  none  bat  scien- 
tific puriKMes.  The  plaintiff  had  no  occa- 
sion to  Intercept  the  communication  of  the 
physician  to  the  defendant  so  long  as  it  was 
made  nnder  a  promise  that  it  would  not  be 
used  to  his  prejudice.  The  guaranty  of  the 
printed  note  ran  to  the  plaintiff  as  much  as 
to  the  physician,  since  the  document  must 
pass  through  the  plaintiff's  hands,  and  even 
the  bluntest  conception  of  good  faith  would 
prevent  the  defendant  from  asserting  that 
the  plaintiff  voluntarily  propounded  the  dis- 
closures to  it  as  admissions  of  his  own. 

It  is  not  entirely  clear  from  the  record 
how  far  the  district  court  acted  upon  these 
considerations.  In  ruling  out  the  evidence 
the  trial  judge  said:  "I  am  of  the  opinion 
that,  in  view  of  all  the  circumstances  sur- 
rounding this  piece  of  evidence,  it  is  my  duty 
to  snstain  the  objection.  The  article  of  the 
constitution  and  by-laws  of  the  defendant 
that  provides  almut  this  matter  of  the  proof 
of  death  simply  calls  for  satisfactory  proof 


of  the  member's  death,  and  that  Is  all,  in 
cases  where  it  Is  a  death  clahn.  Now  this 
proof  la  made  by  Mr.  Balrd,  a  medical  gen- 
tleman who  was  on  the  stand  this  morning 
and  wlio  testified  far  enough  to  show  the 
manner  in  which  he  acquired  his  knowledge 
with  reference  to  the  alleged  cause  of  the 
death.  *  *  *  As  I  stated,  this  was  made 
by  a  medical  gentleman,  wlio,  so  far  as  the 
case  now  stands,  acquired  his  knowledge 
professionally;  and,  without  enlarging  the 
matter  further,  I  think  it  is  my  duty  to 
sustain  the  objection."  Since,  however,  the 
ruling  was  correct,  it  is  Immaterial  If  an 
insufficient  reason  were  given  for  it 

The  Judgment  of  the  district  court  la  af- 
firmed.    All  the  Justices  concurring. 


(nKan.  tK> 
CITT   OP    CHERRTVAIiB   ▼.    8TUDTVIN. 
(Supreme  Court  of  Kansas.    Jnly  5,  1907.) 

1.  MnNiciPAL  CoBPOBATioss— Negligence — 

LilABILITT. 

The  fact  ttiat  a  woA  of  maniclpal  improive- 
ment  is  being  carried  on  by  the  muaicipalitjr  is 
of  public  lienefit,  or  even  a  public  necessity, 
does  not  exempt  the  mnnicinality  from  liahHitv 
for  damages  caused  by  negligence  in  the  prosft- 
cution  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  36,  Municipal  Corporations,  i  1547.] 

2.  Same— Control  of  Alleys. 

A  city  of  the  second  class  lias  control  of  th* 
alleys  therein  and  has  the  right  to  extend  sew- 
ers under  such  alleys. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  36,  Municipal  Corporations,  |  725.] 

3.  SAICE— IRJUBT   nOX   BLABTINO— BVIDXRCB. 

Where  the  owner  of  a  building  abutting  up- 
on an  alley  throueb  which  the  city  is  caiuing  a 
ditch  to  be  blasted  for  a  sewer  claims  damages 
to  his  building  by  reason  thereof,  it  is  incnm- 
bent  upon  him  to  allege  and  prove  that  his 
building  was  damaged  by  explodmg  unnecessar- 
ily powerful  blasts;  that  his  injury  is  the  re- 
sult of  negligence  and  not  incidental  to  a  care- 
ful prosecution  of  the  work  done  with  dae  re- 
gard to  the  place  and  surroundings. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  H  1547-1549.] 

(Syllabus  by  the  0>urt) 

Error  from  District  Court,  Montgomery 
County;  Thos.  J.  Flannelly,  Judge. 

Action  by  J.  F.  Studyvin  against  the  city  of 
Cberryvale.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Afl^med. 

J.  B.  Bellamy  and  Travis  Morse,  for  plain- 
tiff in  error.  Holdren  &  Brooks,  for  defend- 
ant in  error. 

SMITH,  3.  Studyvin  sued  the  city  for 
damages  alleged  to  have  been  caused  to  bis 
building  by  the  negligence  of  the  city  In  blast- 
ing a  ditch  for  a  sewer  in  aa  alley  at  the 
side  of  the  building.  He  recovered  judgment 
for  $554,  and  the  city  claims  that  he  was 
entitled  to  recover  only  the  value  of  two 
panes  of  glass,  broken  by  a  rock  thrown  in 
the  blasting. 

Whether  the  city  was  negligent  in  doing  th« 
blasting  is  practically  the  only  issue  under 
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tbe  pleadings,  tmless  It  be  Bald  that  the  al- 
legation of  the  answer  that  if  any  Injnry  oc- 
curred to  Studyvtn's  bnlldtng  it  resulted  from 
the  faulty  and  unworkmanlike  manner  In 
which  It  was  constructed,  and  the  denial 
thereof  constitutes  an  issue.  The  ownership 
of  the  building  by  Studyvln  and  the  making 
of  the  sewer  by  the  city  are  admitted.  A 
number  of  trial  errors  are  assigned,  but  are 
grouped  by  counsel  for  the  city  as  follows; 
"Studyvln  cannot  recover  in  this  case,  ex- 
cept as  to  the  two  glass  broken  by  project- 
ed stones,  because  the  work  then  being  done 
was  a  work  of  public  necessity,  and  was  be- 
ing done  in  tbe  usual,  customary  way  employ- 
ed for  doing  such  work  under  like  circum- 
stances, and  tbe  damage  was  caused  by  tbe 
jarring  of  the  ground,  which  is  a  necessaiy 
consequence  of  the  use  of  such  means  and 
methods  in  such  work,  and  the  damage  re- 
snlted  from  Inherent  defects  In  the  building 
itself,  there  being  a  failure  to  prove  negli- 
gence on  the  part  of  the  city."  The  conten- 
lon  of  the  city  that  the  injury  to  the  buUd- 
;ng  occurred  by  the  fault  of  Studyvin,  and 
not  through  the  negligence  of  tbe  dty,  la  bas- 
ed upon  the  following  statement  In  the  peti- 
tion, viz. :  "That  at  the  time  of  the  damage 
herein  the  walls  of  said  building  were  not 
well  settled,  that  they  were  green,  and  the 
nortar  used  in  laying  the  brick  had  not  be- 
come well  seasoned."  This  allegation  was 
made  in  the  petition  In  connection  with  a 
statement  that  the  employes  of  tbe  dty  bad 
notice  of  the  condition  of  tbe  building,  and 
were  therefore  under  obligations  to  exercise 
care  commensurate  with  the  evident  danger. 
If  the  condition  of  the  building  was  as  al- 
leged, and  the  employes  had  notice  thereof, 
these  facts  were  pertinent  in  determining  the 
degree  of  care  required  to  be  observed  in 
the  blasting.  It  is  a  novel  proposition,  cer- 
tainly, that  the  fact  of  owning  a  new  build- 
ing is,  per  se,  contributory  negligence. 

The  proposition  that  the  work  being  done 
was  of  public  necessity  and  was  being  done 
in  the  usual,  customary  way  of  doing  such 
work,  and  that  tbe  damages,  other  than  the 
breaking  of  the  window  panes,  resulted  from 
the  Jarring  of  the  ground  and  the  concussion 
of  the  air,  and  that  the  individual  sufTerlng 
damage  thereby  cannot  recover  from  the  gov- 
ernment or  municipality  therefor.  Is  not  with- 
out the  support  of  some  authority.  See  Ben- 
ner  v.  Atlantic  Dredging  Co.,  134  N.  T.  156, 
31  N.  E.  328,  17  L.  R.  A.  220,  30  Am.  St  Rep. 
849;  Cogswell  T.  Railroad  Co.,  103  N.  X.  10, 
8  N.  E.  637,  67  Am.  Rep.  701.  However,  later 
Mew  York  cases,  while  perhaps  attaching 
greater  Importance  to  the  fact  that  work  of 
this  diaracter  is  prosecuted  by  the  public 
and  Is  of  public  utility  than  we  might  be 
inclined  to  give  it,  lay  down  the  rule  that 
negligence  will  not  be  presumed  from  the  jar- 
ring of  the  earth  or  the  concussion  of  the 
air.  but  the  burden  is  upon  the  claimant,  to 
'^ake  it  appear  that  the  explosion  was  unnec- 
enarlly  violent  and  carelessly  prepared  for, 


having  regard  to  the  place  and  surroundings." 
Holland  House  Co.  v.  Baird,  169  N.  Y.  136, 
62  N.  B.  149.  See,  also.  Booth  v.  Rome,  W. 
&  O.  T.  R.  Co.,  140  N.  Y.  267,  35  N.  E.  592, 
24  L.  R.  A.  10.5,  37  Am.  St  Rep.  552.  This 
rule  we  accept  as  a  correct  statement  of  the 
law.  It  is,  of  course,  a  general  proposition 
that,  wherever  an  individual,  a  corporation, 
or  a  municipality  has  tbe  right  to  do  and 
does  a  work  of  this  character,  and  Injury  re- 
sults therefrom  to  the  property  of  another, 
without  trespass  thereon.  It  is  Incumbent  up- 
on the  party  Injured,  before  he  can  recoTW 
for  tbe  Injury,  to  allege  and  prove  that  such 
Injury  resQlted  from  negligence  In  the  doing 
of  the  work ;  in  other  words,  that  with  proper 
care  and  with  regard  to  tbe  place  and  sur- 
roundings the  work  could  have  been  accom- 
plished without  injury,  but.  In  fact,  the  work 
was  done  without  such  care  and  by  reason 
thereof  the  Injury  resulted. 

In  this  case  tbe  negligence  of  the  dty  and 
Its  employes,  after  being  warned  of  the  green- 
ness of  tbe  building  and  after  being  request- 
ed to  put  in  lighter  charges,  was  fully  plead- 
ed and  was  sustained  by  competent  evidence, 
although  some  of  the  evidence  was  conflicting. 
Tbe  man  In  charge  of  the  blasting  testified, 
in  part,  that,  when  blasting  in  tbe  alley  by 
the  side  of  the  building  In  question,  be  gen- 
erally exploded,  at  one  time,  what  be  called 
a  round  consisting  of  6  boles,  16  Inches  to 
2  feet  deep,  in  each  of  which  was  a  stick  and 
a  quarter  of  dynamite,  a  stick  being  8  inches 
long.  He  also  testified.  In  substance,  that 
the  rock  at  that  place  could  have  been  blast- 
ed out  by  the  use  of  one  stick  of  dynamite 
at  one  blast,  "for  a  little  ways."  We  under- 
stand his  answer  to  indicate  that  by  the  use 
of  one  stick  at  a  time  the  work  would  be 
slower.  He  also  said  that  one  stick  would 
not  cause  as  great  concussion  as  two,  and 
probably  this  is  common  knowledge,  as  well 
as  that  six  sticks  would  cause  a  much  greater 
concussion,  which  the  jury  had  a  right  to  take 
Into  consideration.  In  connection  with  the 
proven  effects  of  the  explosions  on  the  build- 
ing, this  evidence  was  sufficient  of  itself  to 
justify  the  jury  In  finding  him  guilty  of  neg- 
ligence. 

We  have  considered  all  the  trial  errors  urg- 
ed, and  find  nothing  therein  to  justify  a  re- 
versal. Tbe  verdict  Is  sustained  by  the  evi- 
dence, was  approved  by  the  court,  and  the 
judgment  rendered  thereon  la  affirmed.  All 
the  Justices  concurring. 


(78  Kan.  MM) 
CARTER  V.  HYATT, 
(Supreme  Court  of  Kansas.    July  5,  1907.) 

1.   MOBTOAGES— FOBECLOSUBE  —  SALE   —    COR- 
I'lBMATION. 

Whether  or  not  an  order  of  snle  issued  by 
the  clerk  of  a  district  court  to  the  sheriff,  di- 
recting him  to  sell  the  land,  in  a  foreclosure  ac- 
tion, in  accordance  with  a  former  decree  of  the 
court,  is  authenticated  by  the  seal  of  the  court, 
is  a  faol  necessarily  involved  In  the  subsequent 
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adjudication  of  the  conflrmation  or  refusal  to 

confirm  the  sale. 

2.  Sajje— Presumptionb. 

Id  8uch  case,  if  the  court  having  jurisdic- 
tion of  the  subject-matter  and  the  parties,  con- 
firms the  sale,  it  will  be  presumed  it  found  that 
the  order  of  sale  was  so  authenticated ;  and,  if 
such  finding  be  erroneous,  the  adjudication  is 
not  by  reason  thereof  void,  but  is  only  voidable, 
and  is  vulnerable  to  attack  only  in  a  direct,  and 
not  in  a  collateral,  proceeding. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  {  1534.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pratt  County; 
P.  B.  Gillett.  Judge. 

Action  by  John  D.  Carter  against  Emma 
Hyatt.  Judgment  sustaining  demurrer  to 
the  petition,  and  plaintiff  brings  error.  Af- 
firmed. 

Carter  brought  this  suit  In  the  district 
court  of  Pratt  county  to  recover  a  certain 
tract  of  land,  admitting  that  he  should  first 
pay  the  amount  which  should  be  found  to  be 
due  from  him  after  an  accounting  for  which 
be  prayed.  In  his  petition  be  alleged,  in 
substance,  that  In  August,  18S6,  he  mortgag- 
ed the  same  to  secure  the  payment  of  a  note 
and  interest  coupons;  that  be  defaulted  in 
payment ;  that  an  action  was  brought  against 
him  by  the  bolder  of  the  mortgage  for 
the  foreclosure  thereof;  that  judgment  was 
therein  rendered  against  bim  for  the  debt, 
and  a  de<Tee  was  made  for  the  foreclosure 
of  the  mortgage  and  for  the  sale  of  the 
land;  that  an  order  of  sale,  tmautheutlcated 
by  the  seal  of  the  court,  -was  Issued  In  due 
time,  and  the  sheriff  sold  the  land  in  ac- 
cordance with  the  mandate  thereof,  and 
made  a  proper  return  to  the  court  of  bis 
proceedings  thereunder ;  that  thereafter  such 
sale  was  confirmed  by  the  court,  and  the 
sheriff  was  ordered  to  make  a  deed  of  the 
land  to  the  purchaser,  which  was  done ;  that 
the  order  of  sale,  and  all  the  proceedings 
of  the  sheriff  thereunder,  and  all  the  suV 
sequcnt  proceedings  of  the  court  In  the  mat- 
ter, were  void  by  reason  of  the  omission  of 
the  clerk  to  authenticate  the  order  of  sale 
by  attaching  thereto  bis  ofBcial  seal ;  and 
that  the  defendant  was  In  possession  of  the 
land  under  a  conveyance  from  the  purchaser 
at  the  sherlfTs  sale.  A  copy  of  the  order 
of  sale  was  attached,  which  shows  the  de- 
cree of  foreclosure  was  rendered  in  Octo- 
ber, 1889,  and  the  order  of  sale,  without 
the  seal,  was  Issued  in  April,  1890.  The  re- 
turn thereon  Indicates  that  the  sale  was 
conducted  according  to  law.  No  allegation 
of  fraud  In  the  sale,  nor  of  anything  what- 
ever which  would  affect  the  rights  of  the 
plaintiff,  is  made.  The  only  Infirmity  in  the 
proceeding  complained  of  Is  the  absence  of 
the  clerk's  seal  from  the  order  of  sale.  A 
general  demurrer  was  filed  to  this  petition, 
and  was  sustained  by  the  court.  To  reverse 
this  ruling.  Carter  brings  the  case  here. 

Geo.  E.  McMabon,  for  plaintiff  in  error. 
B.  F.  Crick,  F.  G.  Turuer,  and  Wm.  Barrett, 
foi  defendant  In  error. 


SMITH,  J.  (after  stating  the  facts).  The 
only  question  necessary  to  be  considered  in 
the  case  is  whether  the  omission  of  the  clerk 
to  afiSx  his  seal  to  the  order  of  sale  renders 
all  the  subsequent  proceedings  void,  and  sub- 
jects them  to  collateral  attack,  or  whether 
the  subsequent  proceedings  were  only  void- 
able, and  were  so  far,  at  least,  validated  by 
the  order  of  the  court  confirming  the  sale 
as  to  render  them  invulnerable  to  a  collater- 
al attack.  We  hold  th;»  latter  view.  That 
the  sale  was  at  least  voidable  at  the  time, 
and  before  the  conflrmation  thereof,  must 
be  fully  admitted.  The  court  which  made  the 
order  of  foreclosure  and  sale.  In  the  absence 
of  any  allegation  In  the  petition  to  the  con- 
trary, must  be  assumed  to  hare  personal 
jurisdiction  of  Carter,  as  well  as  jurisdic- 
tion of  the  subject-matter.  In  other  words. 
Carter  was  in  court,  or,  which  is  the  same  in 
effe<-t,  had  the  opportunity  to  be  in  court, 
not  only  when  the  order  of  sale  was  made, 
but  when  the  motion  to  confirm  the  sale  was 
presented.  Upon  the  bearing  of  the  applica- 
tion to  confirm  the  sale,  the  question  before 
the  court  was :  Are  the  proceedings  regular 
and  in  conformity  with  law  and  equity? 
Gen.  St.  1901,  i  4952. 

Ttie  order  conflrming  the  sale  and  directing 
the  sheriff  to  make  a  deed  is  an  adjudication 
of  all  the  facts  involved  In  ttie  Inquiry,  one 
of  w^hlch  was  the  issuance  of  a  legal  order 
of  sale.  In  case  of  a  decision  adverse  to 
his  interest,  all  legal  methods  of  correcting 
the  error  were  open  to  him.  Should  he,  then, 
be  allowed  to  ignore  the  proceedings  of  the 
court,  and  years  afterwards,  in  a  collateral 
attack,  to  assert  that  a  fact  upon  which  the 
order  of  confirmation  was  based  is  false? 
If  the  order  of  confirmation  was  an  adju- 
dicatiou  that  all  the  proceedings,  including 
the  issuance  of  the  order  of  sale,  were  r^ular 
and  in  conformity  with  law,  he  canuot  In 
this  action  be  heard  to  dispute  it.  In  tlie 
opinion  in  an  analogous  case  (Cross  t.  Knox, 
.32  Kan.  7:«,  7.35,  5  Pac.  38)  it  is  said :  "The 
act  of  the  clerk  In  issuing  the  order,  and 
the  acts  of  the  sheriff  under  it,  were  minis- 
terial, and  might  have  been  reached  by  mo- 
tion to  vacate  or  set  aside;  but  the  order 
of  the  court  confirming  the  sale  was  a  ju- 
dicial art,  and  is  such  a  final  order  as  can 
only  be  reached,  and,  If  erroneous,  corrected, 
by  proceedings  in  error.  •  •  •  We  in- 
cline to  the  opinion  (but  do  not  decide  the 
<|UPStion)  that  a  confirmation  of  the  pro- 
ceedings of  a  sheriff  under  an  order  of  sale 
is  a  judicial  dotermiuation  that  establishes 
tlie  legality  of  the  order  of  sale,  as  well  as 
the  legality  of  the  sale  made  under  it."  That 
the  order  of  sale  is  a  process  of  the  court,  and 
should  have  been  authenticated  1)y  tlie  seal 
thereof,  is  unquestionable;  but  in  this  case, 
while  called  the  order  of  sale,  It  was  not 
the  real  order  of  sale.  It  in  effect  only 
communicated  to  the  sheriff  the  order  there- 
tofore made  by  the  court,  which  order  of  the 
court  was  the  primary  authority  of  the  sher- 
iff to  sell  the  land. 
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This  was  not  an  execution  sale,  In  tlie 
proper  sense  of  the  tenn,  but  was  a  judi- 
cial sale.  The  distinction  Is  llluniinated  at 
length  in  Norton  t.  Reardon,  C7  Kan.  302, 
72  Pac.  861,  100  Am.  St.  R«\>-  450-  An  ex- 
cerpt from  a  quotation  therein  made,  with 
approval,  from  Freeman  on  Void  Judicial 
Sales,  f  1,  epitomizes  the  distinction:  "The 
chief  differences  between  execution  and  Judi- 
cial sales  are  these:  The  former  are  based 
on  a  general  Judgment  for  so  much  money; 
the  latter,  on  an  order  to  sell  specific  prop- 
erty. The  former  are  conducted  by  an  offi- 
cer of  the  law  In  pursuance  of  the  directions 
of  a  statute;  the  latter  are  made  by  the 
agent  of  a  court  In  pursuance  of  the  direc- 
tions of  the  court.  In  the  former  the  sheriff 
is  the  vendor;  in  the  latter,  the  court.  In 
the  former  the  sale  is  usually  complete  when 
the  property  is  struck  off  to  the  highest  bid- 
der; in  the  latter  It  must  be  reiwrted  to 
and  approved  by  the  court."  At  common 
law.  If,  in  an  execution  sale,  the  sheriff, 
or  officer  authorized  to  malce  the  sale,  con- 
formed to  the  established  regulations,  the 
sale  was  final  and  valid  as  soon  as  made, 
and  confirmation  was  only  required  in  chan- 
cery cases,  which  are,  of  course.  Judicial 
sales.  Rorer  on  Judicial  Sales  (2d  Ed.)  §f 
9,  16;  also,  note  4,  p.  6.  Under  our  own 
statutes,  however,  all  sales  of  real  estate, 
either  on  execution  or  on  order  of  sale, 
must  be  confirmed  by  the  court  before  a  deed 
Is  Issued.    Section  4052,  supra. 

If  the  writ  In  question  had  been  one  to 
bring  the  parties  defendant  Into  court,  or 
one  upon  which  the  Jurisdiction  of  the  court 
in  any  way  depended,  the  omission  of  the 
seal  would  have  been  fatal,  and  the  Jurisdic- 
tion of  the  court  would  not  have  attached. 
If  the  sale  had  I>ecn  attaclied  on  tlie  motion 
to  confirm,  as  in  Gordon  v.  Bodwell,  50  Kan. 
51,  51  Pac.  006,  68  Am.  St.  Rep.  341,  It 
should,  according  to  the  decision  In  that  ease, 
although  there  Is  much  authority  to  the 
contrary,  have  been  set  aside.  That  was  a 
direct  attack.  In  this  case  the  attack  is 
collateral,  and  herein  lies  the  distinction. 
Kxpressions  are  used  In  the  opinion  In  Stouf- 
fer  V.  Harlan,  68  Kan.  137,  74  Pac.  610.  64 
L.  R.  A.  320,  104  Am.  St.  Rep.  396.  in  which 
case  the  order  of  sale  was  not  authenticated 
by  the  seal  of  the  court,  to  the  effect  that 
the  order  of  sale,  and  all  the  proceedings 
under  It.  were  thereby  rendered  null  and 
void.  The  case,  however,  did  not  depend  up- 
on this  question,  but  upon  the  rights  of  the 
mortgagee  In  possession.  The  remarks  were, 
therefore,  obiter  dictum. 

The  law  favors  the  stability  of  Judgments, 
and  to  maintain  the  Judgment  of  a  court 
having  jurisdiction  of  the  subject-matter  in- 
volved and  of  the  parties  to  an  action.  It  is 
to  he  presumed,  from  a  general  finding  or 
Judgment  in  favor  of  one  party,  that  every 
fact  involved  in  the  action  and  which  is 
necessary  to  supiwrt  the  Judgment  is  found 
in  favor  of  the  prevailing  party.    Blxby  t. 


Bailey,  11  Kan.  350;  Knaggs  ▼.  Mastln,  9 
Kan.  532;  Winstead  v.  Standeford,  21  Kan. 
270. 

Where  a  court  has  jurisdiction  over  the 
subject-matter  of  an  action  and  over  the 
parties  In  the  case,  no  error  in  its  exercise 
can  render  the  Jxidgment  void.  Burke  v. 
Wheat,  22  Kan.  722;  Meixell  v.  Klrkpat- 
rick,  28  Kan.  315 ;  Sweett  v.  Ward,  43  Kan. 
605,  23  Pac.  941}  Bank  v.  Bank,  61  Kan. 
50,  32  Pac.  627.  In  such  case,  even  If  a 
court  decides  a  fact  upon  which  Its  Jurisdic- 
tion depends  contrary  to  the  real  truth,  its 
judgment  based  on  such  Jurisdiction  Is  not 
void,  but  is  only  "erroneous.  In  re  Wallace 
(Kan.)  89  Pac.  687  (April,  1907);  Ayers  v. 
Deering  Co.  (Kan.)  90  Pac.  794  (June,  1907). 
Under  these  authorities  the  allegation  of  the 
petition  that  the  court  confirmed  the  sale  In 
question  really  admits  that  the  court  found 
that  the  order  of  sale  was  authenticated  by 
the  seal  of  the  clerk,  as  tills  Is  a  fact  neces- 
sarily embraced  In  the  general  finding,  re- 
quired by  section  4952,  supra,  that  "the  pro- 
cewlings  [are]  regular  and  In  conformity 
with  law  and  equity,"  without  which  finding 
the  court  had  no  authority  to  confirm  the 
sale.  True,  the  i)etitlon  says  this  Is  not  the 
real  fact.  Assuming,  as  we  must,  the  truth 
of  all  the  allegations  of  the  petition,  it  fol- 
lows that  the  adjudication  confirming  the 
sale  was  erroneous ;  but  It  was  not  void, 
even  though  the  order  of  sale  was  void. 

Bearing  in  mind  the  distinction  in  Norton 
V.  Reardon.  supra,  between  ministerial  and 
Judicial  sales,  In  the  former  of  which  the 
sale  is  consummated  by  the  sheriff  by  au- 
thority of  the  law,  and  In  the  latter  the  sale 
is  by  the  court  through  the  agency  of  the 
sheriff.  It  would  not  be  without  the  support 
of  authority,  probably  the  greater  weight  of 
authority,  to  say  that,  even  though  the  court 
examined  the  order  of  sale,  as  perhaps  It 
should  be  presumed  to  have  done,  and  hence 
knew  that  it  was  unanthenticated  by  the 
seal,  the  court,  by  confirming  the  sale,  cured 
the  defect  The  most  that  is  claimed  In  the 
petition  is  that  the  sheriff,  In  making  the 
sale,  acted  without  legal  authority.  It  is 
not  claimed  that  the  court  was  without  Ju- 
risdiction or  authority.  Now,  If  the  sale  was 
really  made  by  the  court  through  its  agent, 
the  sheriff,  and  uixm  the  application  to  con- 
firm the  sale  the  court  found  there  was  no 
fraud  or  collusion  in  the  sale  Itself,  and  that 
all  the  proceedings  were  regular  and  In  con- 
formity with  law  and  equity,  except  that 
technically  the  sheriff  had  no  authority  to 
proceed  to  execute  the  mandate,  could  not 
the  court,  and  did  it  not  by  confirming  the 
sale,  ratify  the  unauthorized  act  of  its  agent 
and  thus  give  It  validity?  The  authorities 
on  this  question,  pro  and  con,  are  collated 
in  a  note  covering  several  pages  at  the  foot 
of  Watson  v.  Tromble  (Neb.)  29  Am.  St. 
Rep.  495.  See,  also.  17  Am.  &  Kng.  Encyc. 
of  I^w,  903;    Robertson  t.  Smith,  M  Va. 
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250,  26  S.  B.  570,  64  Am.  St  Bep.  723.  and 
note  726 ;   also  24  Cyc.  36. 

The  weight  of  authority  seema  to  be  that. 
In  the  absence  of  fraud  or  circumstances 
that  might  affect  substantial  rights,  the  court 
may  cure  by  confirmation  any  infirmity  In 
the  proceedings  which  it  could  correct  by  Im- 
mediately ordering  a  new  sale.  Tbts  seems 
to  accord  with  reason.  The  plaintiff  had 
here  opportunity  to  know,  at  the  time  of  the 
confirmation,  the  fact  upon  which  he  claims 
to  hare  the  whole  proceedings  adjudged  void. 
He  may  not  then  have  desired  to  take  ad- 
vantage of  it  The  lapse  of  about  15  years 
may  have  augmented  the  value  of  the  prop- 
erty, and  hare  effected  a  change  In  his  mind. 
If  this  be  the  situation,  be  Is  entitled  to 
little  equitable  consideration;  but  he  should 
prevail,  if  at  all,  because  the  law  entitles 
him  to  what  be  asks.  It  seems  well  estab- 
lished that  whether  a  sale  be  confirmed  or 
set  aside  is  largely  a  matter  of  Judicial  dis- 
cretion; that  the  determination  thereof  Is  a 
Judicial  decision,  final  unless  corrected  by 
appeal,  or  unless  wholly  void;  that  the  fact 
upon  which  Ihe  alleged  infirmity  is  based 
was  determined  by  the  court  in  confirming 
the  sale,  and,  even  if  the  fact  were  errone- 
ously determined,  the  final  order  of  confirma- 
tion is  not  therefore  void. 

It  follows  that  the  demurrer  to  the  peti- 
tion was  properly  sustained,  and  the  Judg- 
ment is  affirmed.  All  the  Justices  concur- 
ring. 


<7S  Kan.  3M) 

SCHOCKMAN  et  al.  ▼.  WILLIAMS. 
(Supreme  Court  of  Kansas.    July  5,  1907.) 

L  CoiiBTs— Municipal  Courts— Pbocedube. 

The  statute  creating  the  court  of  Coftey- 
ville  does  act  contemplate  action  by  the  court 
in  a  civil  case  on  the  day  fixed  by  the  summons 
for  answer.  The  judge  need  not  be  present  in 
court  on  that  day,  and  no  adjournment  need  be 
taken  on  that  day  to  preserve  jurisdiction. 
2.  Same— Pleadings. 

Personal  appearance  by  the  defendant  at 
the  place  of  holding  court  on  answer  day  is  not 
a  legal  step  in  a  civil  action  in  the  Court  of  Cof- 
feyville.  To  protect  his  rights  he  should  file 
some  written  pleading  recognized  by  the  Code 
of  Civil  Procedure. 
8.  Same— Default  JuDomEMT. 

The  court  of  Coffeyville  may  render  Judjr- 
ment  by  default   whenever  it  desires  to  do  so 
after  the  time  allotted  to  the  defendant  in  which 
to  plead  has  expired. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Montgomery 
County;    Thos.  J.  Flannelly,  Judge. 

Action  by  Kate  Williams  against  Bertha 
Schockman  and  Wllbelm  Schockman.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

Ayers  &  Welch,  for  plaintiffs  in  error.  A. 
B.  Clark,  for  defendant  in  error. 

BURCH,  J.  The  defendants  were  sued  by 
the  plaintiff  in  the  court  of  Coffey vllle  and 
•erved  with  a  summons  which  required  them 


to  answer  on  July  S,  1801,  On  that  day  tiiey 
made  default  They  did,  however,  go  to  the 
city  court  and  remain  there  a  considerable 
portion  of  the  day,  when  ttiey  ascertained 
the  Judge  was  absent  and  went  liome.  They 
gave  no  further  attention  to  the  case,  and 
upon  January  10,  1902,  without  further  no- 
tice to  them,  Judj^ent  was  rendered  in  favor 
of  the  plaintiff  by  default  The  Judge  of  the 
city  court  was  not  present  in  court  at  any 
time  on  July  3,  1901,  and  the  clerk  made  no 
adjournment  of  the  cause.  In  an  action  In 
the  district  court  between  the  same  partlea, 
based  upon  the  city  court  Judgment  the 
plaintiff  recovered,  and  the  defendants  assign 
error. 

The  principal  qaestion  relates  to  the  an- 
thorlty  of  the  city  court  to  proceed,  under 
the  circumstances,  after  July  3,  1901.  Chap- 
ter 126,  p.  241,  Sess.  Laws  1899,  creates  the 
court  of  Coffeyville,  defines  its  Jurisdiction, 
and  regulates  its  procedure.  In  civil  actions 
the  Code  of  Civil  Procedure  and  the  practice 
in  district  courts  govern,  except  in  certain 
specified  matters  not  material  ber&  Follow- 
ing that  procedure  and  practice  tlie  city  court 
acquires  Jurisdiction  of  a  defendant  by  the 
service  of  summons.  The  answer  day  stated- 
in  the  summons  is  the  day  for  the  defendant 
to  file  a  written  pleading  or  become  In  de- 
fault He  is  not  required  or  expected  to  be 
personally  present  In  court  on  that  day,  and, 
if  he  does  go  to  the  place  for  holding  tbe 
court  and  wait  out  the  day,  be  accompUslies 
nothing  in  fortification  of  his  rights.  Such 
conduct  is  not  recognized  as  a  legal  step  in  a 
civil  proceeding.  The  court  is  not  expected 
or  obliged  to  da  anything  in  the  case  on  an- 
swer day.  The  defendant  has  all  of  it  In 
which  to  plead.  If  be  fails  to  plead,  there  is 
nothing  before  the  court  to  continue,  and 
nothing  upon  which  it  could  act  before  the 
next  day.  In  the  district  court,  when  once  a 
defendant  Is  In  default  the  cause  may  be  dis- 
posed of,  irrespective  of  the  time  for  the  be- 
ginning of  terms  and  without  notice  to  the 
defendant  at  any  time  it  may  be  reached  in 
the  orderly  course  of  the  court's  business  or 
may  be  brought  to  the  attention  of  the  court 
by  the  plaintiff.  The  absence  from  the  stat- 
ute of  a  provision  for  terms  of  the  court  of 
Coffeyville  Is  therefore  of  no  importance  in] 
this  controversy.  In  theory  the  court  is  in'' 
continuous  session.  Only  those  hearings,  the 
time  of  which  has  been  in  some  manner  law- 
fully fixed,  need  be  continued  by  the  clerk  in 
the  absence  of  the  Judge,  to  preserve  Juris- 
diction over  the  parties ;  and  defaults  may  be 
disposed  of  at  pleasure. 

The  defendants  admitted  the  commencer., 
ment  of  the  action  in  the  court  of  CofCeyvIlle 
against  them,  the  service  of  summons  upon 
them,  and  the  pendency  of  proceedings  there. 
All  that  remained  for  the  plaintiff  to  prove"- 
was  the  rendition  of  Judgment  and  this  was 
properly  done  by  a  transcript  of  the  Judg- 
ment alone.  A  transcript  of  the  entire  record 
would  have  been  superfiuoua.    Mo  objection) 
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to  the  anthentleatloii  of  the  tranacrlpt  was 
made  in  the  district  court,  and  none  will  be 
considered  now. 

The  defendants  complain  because  the  eonrt 
withdrew  the  cause  from  the  jury,  but  they 
point  out  nothing  but  an  Issue  of  law  which 
was  finally  in  controvergy  In  the  district 
court,  and  which  Is  in  controversy  now. 

Other  errors  assigned  are  without  merit, 
and  the  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


(TSICan.SU) 

MBISTRELL  t.   BOARD  OF  COMnfia  OF 

ELLIS  COUNTY. 

(Supreme  Conrt  of  Kansas.    July  6,  1907.) 

1,  CotrwTiKS— Actions  bt  Tatpatebs. 

Tazpayprs  who  bring  an  action  under  chap- 
ter 834.  p.  550,  of  the  Laws  of  1005,  to  enjom 
a  board  of  county  oommiBsi  oners  from  carrying 
out  a  contract  for  the  building  of  a  bridge  and 
appropriating  money  to  pay  for  the  same,  do 
not  sne  in  behalf  of  the  public,  or  in  any  tep- 
reaentative  capacity,  bat  only  for  the  protection 
of  their  own  interests. 

2.  Eqnrrr— iHwjuTTABtB   GORDxrcT  —  Action 

BT    TaXPATEBS 

The  niie  that  eqnity  wilt  not  aid  those 
who  have  been  gnilty  of  inequitable  conduct  in 
the  matter  presented  aa  a  basis  for  equitable  re- 
lief applies  to  such  taxpayers  the  same  as  to 
ordinary  snitors. 
9.  CotmriM— AonoHB  bt  Taxpatibs— Esror- 

PKI.. 

It  would  be  inequitable  to  allow  such  tax- 
payers, who  had  a  knowledge  of  the  letting  of 
the  contract,  and  who  stood  silently  by  for 
months  until  the  greater  part  of  the  work  was 
done  and  the  contractor  had  incurred  great  ex- 
pense, to  enjoin  the  Iioard  of  county  commis- 
sioners from  paying  for  the  bridge,  when  com- 
plete, beeanse  of  irregularities  in  the  letting  of 
the  contract  and  a  defective  exercise  of  author- 
ity, conferred  by  law  upon  such  board. 

(Syllabua  by  the  Court) 

Error  from  District  Court,  Ellis  County; 
X  H.  Reeder,  Judge. 

Suit  by  Theodore  Melstreil  against  the 
board  of  county  commissioners  of  BIIIb  coun- 
ty. Judgment  for  defendants,  and  plaintiff 
brings  error.    Affirmed. 

A.  D.  Ollkeson  and  W.  B.  Sanm,  for  plain- 
tiff in  error.  D.  B.  Hlte,  Mulvane  &  Oault, 
and  J.  P.  Shutts,  for  defendants  In  error. 

JOHNSTON,  C.  J.  This  was  an  action  to 
enjoin  the  commissioners  of  Ellis  county  from 
carrying  out  a  contract  for  the  building  of  a 
orldge  or  the  appropriation  of  public  money 
to  pay  for  the  bridge. 

On  November  4.  1905,  the  commissioners 
determined  to  build  a  bridge  over  the  Saline 
river  and  advertised  for  bids  for  Its  con- 
OtractlOD.  •'i')ecifylng  that  It  should  be  "a 
stone  or  cement  bridge  with  a  span  of  forty- 
eight  feet,  to  be  fourteen  feet  above  low-wa- 
ter level,  with  a  sixteen-foot  roadway,  iron 
guard  rails,  with  one  seventy-foot  wing  and 
one  fifty-foot  wing.  Said  bridge  to  be  built 
■cross  the  Saline  river  about  fourteen  miles 
aortli  of  the  city  of  Hays,  Kansas."    In  re- 

»lP.-« 


spouse  to  this  notice  the  Topeka  Bridge  ft 
Iron  Manufactnrlng  Company  and  others 
made  bids  for  the  construction  of  the  bridge. 
It  proposed  to  build  a  cement,  concrete  bridge, 
reinforced  with  iron  and  steel,  at  a  specified 
price.  The  proposal  was  accepted  by  the 
board,  and  on  December  19,  1905,  it  entered 
Into  a  contract  with  the  bridge  company  by 
which  the  latter  was  to  construct  the  bridge 
for  $1,995.  The  bridge  company  began  at 
once  to  make  the  iron  and  steel  portions  of 
the  bridge  and  had  completed  and  shipped  the 
same  to  Ellis  county  in  June,  1906.  About 
the  same  time  It  shipped  the  cemoit  and  oth- 
er necessary  materials  and  began  the  con- 
struction of  the  abutmotts  and  piers  of  the 
bridge.  On  February  6,  1908,  an  order  was 
made  providing  for  a  notice,  and  public  no- 
tice was  given  of  the  purpose  of  the  board  to 
appropriate  $1,995  for  the  building  of  tlie 
bridge  In  question.  On  June  28,  1906,  when 
the  manufacture  and  construction  of  the 
bridge  was  well  advanced,  Theodore  MeistrcU 
and  seven  other  taxpayers  of  the  county  in- 
stituted this  actton,  alleging  noncompliance 
with  the  statute  in  the  preliminary  steps  takr 
en  by  the  board  towards  the  building  of  the 
bridge  and  in  the  awarding  of  the  contract 
for  that  purpose,  and  obtained  a  restraining 
order.  On  July  18,  1906,  upon  a  trial  had 
the  temporary  injunction  aslced  for  was  de- 
nied. While  the  court  held  that  the  board 
had  not  appointed  a  commissioner  to  deter- 
mine the  cost  of  the  bridge  in  advance,  and 
also  that  no  plans  or  epeciflcations  for  the 
bridge  were  on  file  In  the  office  of  the  ooimty 
clerk  30  days  prior  to  the  awarding  of  the 
contract,  as  the  statute  required,  and  while 
the  bridge  contracted  for  was  not  strictly  of 
the  kind  described  In  the  notice  Inviting  bids, 
the  laches  of  the  plaintiffs  in  sitting  still  for 
so  long  a  time  and  allowing  large  expendi- 
tures of  money  to  be  made  In  carrying  out 
the  contract  disentitled  them  to  the  equiteble 
relief  which  they  asked. 

The  ruling  of  the  court  will  not  be  disturb- 
ed. The  ground  of  the  relief  asked  by  plain- 
tiff is  based,  not  so  much  upon  a  want  of 
power  to  build  a  bridge  as  upon  informality 
and  irregularity  in  the  exercise  of  the  pow- 
er. The  bridge  was  necessary,  and  there  was 
the  acknowledged  power  in  the  board  to 
build  it.  The  board  did  not  appoint  a  com- 
missioner to  estimate  the  cost  and  contract 
for  the  building  of  the  bridge;  but  it  will 
be  observed  that  such  an  appointment  is  not 
required,  except  when  the  Iward  is  not  satis- 
fled  as  to  the  expense  of  building  the  pro- 
posed bridge.  Gen.  St  1905,  |  565.  The 
board  had  inspected  other  bridges  and  bad 
learned  about  the  cost  of  such  structures,  but 
had  no  definite  information  as  to  what  the 
contemplated  bridge  would  cost,  and  hence 
the  commissioner  might  well  have  been  ap- 
pointed. They  had,  however,  estimated  the 
expense,  in  a  way,  to  be  alwut  $2,500,  and 
that  estimate  appears  to  have  been  about 
as  close  to  the  contract  price  as  were  the 
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estimates  of  bidders  who  were  Interested  in 
making  a  careful  calculation  as  to  cost. 

It  is  also  said  tbat  no  specifications  for  the 
bridge  were  filed  with  the  county  clerk  prior 
to  the  letting  of  the  contract;  bat  It  appears 
tbat  the  notice  for  bids,  given  bj  the  board, 
and  which  was  on  file  with  the  county  clerk, 
gave  specifications  of  the  proposed  bridge 
with  considerable  fullness  and  detail.  An- 
other objection  was  that  the  advertisement 
for  proposals  to  build  the  bridge  called  for 
the  construction  of  a  stone  or  oement  bridge, 
while  the  one  contracted  for,  as  we  have  seen, 
was  cement  reinforced  with  iron  and  steel. 
This  was  a  departure,  but  not  a  wide  one, 
for  ordinarily  steel  and  iron  are  need  to 
a  considerable  extent  in  cement  structures. 
This  bridge  is  spoken  of  by  witnesses  as  a 
cement  bridge.  The  testimony  is  that  It  has 
cranoit  concrete  piers  and  cement  concrete 
abutments  reinforced  by  iron  and  steel  struc- 
tures. The  floor  of  the  bridge  is  of  cement 
concrete  constructed  on  steel  beams,  and  the 
only  exposed  steel  portions  of  the  bridge  are 
the  side  trusses  above  the  floor.  OlBcers  are, 
of  course,  required  to  comply  with  mandatory 
provisions  of  the  statute,  but  it  is  plausibly 
argued  by  the  defendant  that  there  has  been 
substantial  compliance  with  the  mandatory 
provisions,  and  that  mere  irregularities  and 
informalities  In  the  methods  employed  should 
not  defeat  the  completion  of  a  public  improve- 
ment. Under  the  circumstances  of  this  case, 
the  plaintlCFs  were  hardly  In  a  position  to  In- 
voke the  equitable  Jurisdiction  of  the  court 
and  enjoin  a  public  Improvement  so  nearly 
completed.  They  appear  In  court  In  the  ca- 
pacity of  private  suitors  for  the  protection  of 
their  personal  Interests.  They  bring  the  ac- 
tion under  chapter  334  of  tire  Laws  of  1905. 
Until  that  act  was  passed  private  parties 
could  not  Interpose  an  action  of  Injunction 
against  a  proposed  improvement  until  a  tax 
or  charge  had  been  placed  against  them  or 
their  property  and  was  about  to  be  enforced. 
The  act  named  expanded  the  remedy  of  in- 
junction, and  gives  the  taxpayer  a  right  of 
action  against  a  public  officer  or  board  to  en- 
join them  from  entering  into  any  contract 
or  doing  any  unauthorized  act  that  might  re- 
sult ultimately  In  the  creation  of  a  burden 
or  the  levying  of  a  tax  against  his  property. 
He  does  not,  however,  sue  in  behalf  of  the 
state,  or  In  any  representative  capacity.  As 
was  said  In  Water,  Light  &  Gas  Co.  v.  Bail- 
way  Co.,  74  Kan.  661,  87  Pac.  883:  "This 
statute  gives  the  right  of  action  at  the  Incep- 
tion of  any  attempt  to  create  such  an  Illegal 
burden.  The  plaintiff  Is  not  suing  in  behalf 
of  the  public,  or  In  the  public's  Interest,  but 
in  Its  own  name  for  the  protection  of  Its 
own  property.  A  Judgment  in  Its  favor  may 
result  In  relieving  all  the  property  In  the 
city  from  paying  taxes  to  liquidate  the  In- 
debtedness which  the  city  Is  trying  to  create ; 
but  tbat  would  be  only  an  Incident  In  the 
protection  of  Its  own  property,  and  not  a 
reason  why  It  should  not  be  permitted  to 


maintain  an  action  at  this  time."  As  the 
plaintiffs  were  suing  for  themselves  only,  and 
for  the  protection  of  their  own  Interests,  tbey 
are  to  be  governed,  and  their  rights  measured 
by  the  ordinary  rules  applicable  to  private 
suitors. 

The  plaintiffs  oome  into  a  court  of  equity 
asking  a  permanent  injunction  against  the 
payment  of  tlte  contractor  for  work  wliirh 
was  in  progress  for  months,  Tqton  which  a 
large  amount  of  money  bad  been  expended, 
and  when  the  contractor  Is  not  even  a  party 
to  the  action.  Assuming  that  originally  they 
bad  a  right  to  Interpose  and  enjoin,  it  has 
been  forfeited  by  their  silence  and  delay.  The 
contract  was  let  and  the  work  was  In  progress 
for  about  six  months  before  they  made  any 
complaint,  or  took  any  steps  to  assert  their 
rights.  With  a  knowledge  that  the  contract 
had  been  made,  and  that  the  bridge  was  be- 
ing built,  tbey  stood  silently  by  and  suffered 
the  contractor  to  moke  a  special  bridge  to 
fit  that  crossing  and  to  incur  expenses  and 
liabilities  of  a  burdensome  character.  To  al- 
low them  to  enjoin  a  public  Improvement 
which  would  so  seriously  affect  others  after 
such  Inaction  and  delay  would  be  grossly  in- 
equitable. As  was  said  In  Commissioners  of 
Morris  County  v.  Hlnchman,  31  Kan.  736,  3 
Pac.  509,  "It  is  a  well-established  rule  in 
equity  that  if  a  party  is  guilty  of  laches  or 
unreasonable  delay  In  the  enforcement  of  his 
rights  he  thereby  forfeits  his  claim  to  equi- 
table relief."  Brown  v.  Merrick  County,  18 
Neb.  355,  25  N.  W.  356,  is  a  case  where  cer- 
tain taxpayers  sought  to  enjoin  the  county 
commissioners  from  paying  for  the  construc- 
tion of  a  public  bridge.  It  was  contended 
that  the  board  had  failed  to  comply  with 
the  law  in  several  particulars ;  but  there  was 
no  charge  of  bad  faith  against  the  board  or 
of  fraud  in  contracting  for  the  building  of 
the  bridge,  and  It  was  said  that  so  long  as 
the  board  acted  within  Its  authority  no  in- 
junction would  lie  to  restrain  It,  and  that  "a 
taxpayer  who  seeks  to  enjoin  the  payment  of 
money  for  the  erection  of  a  public  brld^, 
which  he  claims  is  being  constructed  In  vio- 
lation of  law,  must  act  with  reasonable 
promptness.  If  he  Is  guilty  of  gross  laches, 
and  knowingly  permits  the  contractor  to  In- 
cur liabilities  In  good  faith  In  the  construc- 
tion of  the  greater  portion  of  the  work,  an 
Injunction  will  be  denied."  Bee,  also,  Sleep- 
er V.  Bullen,  6  Kan.  300 ;  H.  &  S.  Ballroad  Co. 
V.  Com'rs  of  Kingman  County,  48  Kan.  70,  28 
Pac.  1078,  15  L.  B.  A.  401,  30  Am.  St.  B^k. 
278;  Tash  t.  Adams,  10  Cush.  (Mass.)  252; 
Kellogg  V.  Ely,  15  Ohio  St  64;  Lamb  t.  Bail- 
road  Co.,  39  Iowa,  333. 

The  bridge  was  necessary  for  the  conven- 
ience of  the  people.  No  fraud  is  charged 
against  the  board  in  the  letting  of  the  con- 
tract. The  board  had  power  to  build  the 
kind  of  a  bridge  that  was  contrasted  fbr,  and 
there  Is  no  claim  tbat  It  Is  not  worth  the  con- 
tract price.  The  case  Is  unlike  those  cited 
by  plaintiffs  where  the  commissioners  were 
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wholly  without  authority  to  act  Here  there 
was  power,  but  It  wag  defectively  exercised. 
The  delay  of  the  plaiutlfTs  in  challenglnK  the 
prooeedlnRS  was  unreasonable,  and  the  court 
rightly  held  that  they  were  not  entitled  to  the 
equitable  relief  sought. 

Judgment  affirmed.     All  the  Justices  con- 
curring. 


(77  Kan.  8U) 

CRANE  ▼.  CHENEY. 
(Supreme  Court  of  Kansas.     July  5.  1007.) 

1.  QriETiNo  Title— Evidence— SrmciENCY. 

In  an  action  to  quiet  title,  evidence  held 
sufficient  to  sustain  a  judgment  for  plaintiff  on 
the  theory  that  a  deed  to  defendant  was  subse- 
quent to  an  oral  agreement  of  the  grantors  to 
convey  the  property  to  plaintiff  in  pursuance  of 
an  arrangement  by  which  he  was  already  in 
possession  and  had  made  improvements  thereon, 
of  which  defendant  had  notice. 

2.  Saue — Pabties. 

In  an  action  to  quiet  title  to  certain  land 
which  defendant's  grantors  had  orally  agreed 
to  convey  to  plaintiff  prior  to  their  execution  of 
the  deed  to  defendant,  whether  plaintiff  had  a 
partner  was  immaterial  as  the  agreement  was 
made  with  plaintiff  alone, 

3.  Fbacds,   Statute  of— Contract  to  Con- 
vey Land— IMPBOVEMENTS  BT  Vendee. 

Where  a  purchaser  has  made  improvements 
and  invested  money  on  the  strength  of  an  oral 
agreement  to  convey  land,  the  statute  of  frauds 
does  not  apply. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  f  §  301-3:24.] 

Error  from  District  Court,  Pawnee  County; 
Chas.  E.  Ix>t>aell,  Judge. 

Action  by  I.  W.  Cheney  against  Val.  Crane. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

6.  W.  Finney  and  TV.  H.  Vernon,  Sr.,  for 
plaintiff  in  error.  G.  Polk  Cline,  for  defend- 
ant in  error. 

PER  CURIAM.  The  defendant  lu  error 
commenced  this  action  in  the  district  court 
of  Pawnee  county  to  quiet  his  title  aguiu.st 
the  claims  of  the  plaintiff  In  error.  The  court 
found  and  filed  fludings  of  fact  and  conclu- 
sions of  law  which  read: 

Findings  of  Fact.  "That  on  August  9, 
1901,  J.  II.  Ilazen  and  Lena  Ilazcn  were  hus- 
band and  wife,  and  were  Jointly  occupying 
as  their  home  the  quarter  section  of  land  of 
which  the  tract  In  controversy  Is  a  part. 
That  on  that  date  defendant  J.  H.  Ilazen  en- 
tered Into  a  parol  contract  to  sell  the  tract 
In  controvert  to  S.  A.  Miller  for  the  sum  of 
$12..j0.  That  the  defendant  Lena  Ilazen  had 
no  knowledge  of  such  agreement,  and  was  in 
no  way  a  party  thereto  at  the  time.  The 
court  finds  tliat  Miller  forthwith  entered  upon 
the  land  and  made  lasting  and  valuable  im- 
I)rovement8  thereon.  The  court  finds  that  on 
the  4th  of  March,  1904,  Miller  made  verbal 
assignment  of  his  Interest  under  such  agree- 
ment to  plaintiff.  That  on  the  7tli  of  March, 
1904,  plaintiff  took  possession  of  the  land  lu 
'.•ontroversy.  That  at  the  time  of  taking  pos- 
session he  did  so  with  the  knowledge  and  con- 


sent of  defendants  J.  H.  Hazen  and  Lenn 
Ilazen,  and  with  their  knowledge  and  without 
objection  from  them  at  once  made  lasting  and 
valuable  Improvements  thereon,  and  that  oa 
said  date  or  on  a  later  date  between  that 
time  and  March  19,  1904,  the  defendants  J, 
II.  Ilazen  and  Lena  Hazen,  being  together, 
verbally  Jointly  agreed  with  the  plaintiff  to 
e.wcute  to  him  a  deed  to  said  property,  pur- 
suant to  the  arrangement  with  Miller  and 
plalntlfTs  rights  thereunder.  That  from  th* 
7th  of  March,  1904,  to  this  date  the  plaintiff 
has  been  In  open  and  notorious  possession  of 
the  property  In  controversy.  That  on  the 
2!)th  of  March,  1904,  the  defendants  J.  H. 
Ilazen  and  Lena  Hazen.  by  deed  of  general 
warranty,  conveyed  the  quarter  section  of 
land  of  which  the  tract  In  controversy  is  a 
part,  without  reservation  to  the  defendant 
Valentine  Crane.  That  Crane  at  that  date, 
and  at  all  times  after  March  7,  1904,  had 
actual  knowledge  of  the  occupancy,  posses- 
sion, and  Improvements  of  the  plaintiff." 

Conclusions  of  Law.  "The  court  concludes 
as  a  matter  of  law  that  the  quarter  section 
of  land  of  which  the  tract  In  controversy  is 
a  part  was  on  August  9,  1901,  the  homestead 
of  J.  H.  Hazen  and  Lena  Hazen.  That  the 
attempted  agreement  of  J.  H.  Hazen  to  trans- 
fer a  portion  thereof  without  the  consent  of 
Ills  wife  was  void.  The  court  concludes  as  a 
matter  of  law  that  the  defendants  J.  H. 
Ilazen  and  T.iena  Hazen  by  this  verbal  agree- 
ment with  the  plaintiff  to  adopt  the  contract 
with  Miller  and  convey  the  land  to  plaintiff 
was  Joint  consent,  verbally  given,  and  that 
plaintiff's  immediate  possession  was  In  law 
sufficient  to  take  such  agreement  out  of  the 
statute  of  frauds  and  make  It  binding.  The 
court  concludes  as  a  matter  of  law  that  the 
occupancy  of  the  preml-ses  by  the  plaintiff 
at  the  time  defendant  Crane  acquired  his 
title  thereto  was  notice  of  any  and  all  Inter- 
est that  plaintiff  might  have  therein.  It  is 
therefore  by  the  court  considered,  ordered, 
and  adjudged  and  held  that  the  plaintiff  Is 
the  owner  in  fee  simple  of  the  land  In  contro- 
versy. The  court  finds  that  the  land  In  con- 
troversy was,  on  the  29th  of  August,  1904,  of 
the  value  of  Jl.W;  that  his  title  thereto  be 
■<iuleted  against  defendant  and  all  persons." 

The  finding  of  fact  to  the  effect  that  the 
Ilazens  Jointly  agreed  to  convey  to  Cheney 
Is  assailed  on  the  ground  that  It  has  no  sup- 
port  In  the  evidence,  and  also  for  the  reason 
that  at  the  time  this  agreement  Is  found  to 
have  been  made  the  Hazens  had  already  sold 
the  proi)erty  to  Crane  and  received  ?800  as 
part  payment  therefor. 

As  to  the  first  objection,  the  evidence  upon 
this  subject  Is  conflicting,  and  therefore  we 
feel  bound  by  the  finding  of  the  court  thereon. 
The  se<>ond  proposition  does  not  seem  to  be 
supported  by  the  evidence.  The  court  ig- 
nored this  subject  In  Its  findings,  which  Indi- 
cates that  the  evidence  on  that  point  was  not 
deemed  sufficient  to  challenge  consideration. 
It  seems  quite  clear  that  Hazen  could  not 
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conv^  or  make  a  binding  contract  concent 
ing  Crane's  land.  If  the  land  at  tbe  time  this 
contract  was  made  had  been  sold  by  the 
Hazens,  that  fact  was  important  and  would 
nndonbtedlr  have  been  shown.  Tbe  date  of 
the  deed  by  the  Hazens,  and  when  the  money 
was  paid  by  Crane,  were  facts  apparently 
material  and  easily  shown,  but  Crane  rested 
upon  his  unaided  memory  of  these  facts  and 
placed  the  date  in  Marcli.  When  pressed  for 
a  more  specific  answer,  he  fixed  the  time 
"along  about  tbe  first  part  or  within  the  first 
half  of  March."  This  was  ind^nlte  and  tm- 
satisfactory.  The  agreement  with  the  Hazens 
took  place  March  14th,  while  Cheney's  im- 
prorements  were  in  course  of  erection.  The 
evidence,  therefore,  indicated  that  the  trade 
with  Crane  might  have  been  after  the  con- 
tract with  Cheney.  There  is  not  a  word  of 
evidence  that  any  negotiation  had  been  made 
with  Mrs.  Hazen  by  Crane,  or  that  she  had 
any  knowledge  thereof  before  she  executed 
tbe  deed,  March  29th,  and  whatever  negotia- 
tions may  have  been  had  with  Hazen  alone 
were  void.  In  any  event  there  is  nothing  in 
the  evidence  to  indicate  that  Hazen  had  a 
contract  concerning  the  land  which  he  was 
in  a  position  to  enforce  before  he  received 
the  deed.  The  court  was  therefore  Justified 
in  eliminating  tills  whole  question  from  its 
consideration. 

Considerable  has  been  said  about  the  part- 
nership existing  lietween  Cheney  and  Man- 
derschied,  and  It  la  claimed  that  because  of 
such  partnership  Cheney  could  not  maintain 
this  action  alone.  We  do  not  think  this 
question  important  The  plaintUTs  right  to 
recover  here  rests  entirely  upon  the  agree- 
ment of  the  Hazens  to  convey  to  him  in  rati- 
fication and  confirmation  of  his  contract  with 
Miller.  The  promise  was  made  personally 
to  Cheney.  The  partnership  was  not  con- 
sidered. Cheney  alone,  therefore,  was  the 
proper  party  to  enforce  the  contract  The 
rights  of  the  partnership  must  be  adjusted 
between  the  parties  Interested. 

As  found  by  tbe  court  Crane  bought  of 
Hazens  with  full  knowledge  of  the  rights  of 
Cheney  and  subject  thereto.  The  erection  ot 
Improvements  and  Investment  of  money  by 
Cheney  upon  the  strength  of  tbe  promise  of 
Hazens  eliminates  the  statute  of  frauds.  The 
findings  of  fact  made  by  the  court  are  sus- 
tained by  tbe  evidence,  and  they  justify  its 
conclusions  of  law  and  decree. 

The  Judgment  is  afiSrmed. 


(78  Kan.  2U) 

UNION  PAO.  R.  CO.  T.  HARRIS  «t  al. 

(Supreme  Conrt  of  Kansas.    July  6,  1907.) 

Public  Lands  —  Rahboad  Obants  — Rioht 
OF  Wat. 

A  tract  of  land  owned  by  the  United  States, 
but  lawfully  occupied  by  a  settler  who  liad  filed 
a  declamtory  statement  claiming  a  rigiit  to  it 
under  the  pre-emption  law,  was  not  "public 
land,"  within  the  meaning  of  section  2  of  the 
act  of  Congress  of  July  1,  1862  (12  Stat  489, 


c.  120),  giving  to  certain  railroad  companies  a 
right  of  way  through  the  public  lands,  and  no 
right  with  respect  to  such  tract  was  thereby 
granted. 

[Ed.  Note.— For  ca;Bes  in  point  sea  Cent  Oic, 
vol.  41,  Public  Lands,  |  244.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Saline  County; 
R.  R.  Rees,  Judge. 

Action  by  Morris  Harris  and  others  against 
the  Union  Pacific  Railroad  Company.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.   Afilrmed. 

N.  H.  Looml%  R.  W.  Blair,  and  H.  A. 
Scandrett  for  plaintiff  in  error.  Z.  C  Mil- 
likln,  for  defendant  in  error.     . 

MASON,  J.  April  22,  1861,  Bernhard  Bloa 
settled  upon  a  quarter  section  of  "unoflfered" 
government  land,  and  May  13th  in  the  same 
year  he  filed  a  declaratory  statement  claim- 
ing a  right  thereto  tmder  the  pre-emption  law. 
He  remained  continuously  in  possession,  but 
September  6,  1865,  he  entered  the  land  as  a 
homestead.  He  proved  it  up  as  such  Decem- 
ber 8,  1870,  receiving  a  patent  March  16, 
1872.  July  1,  1802,  Congress  passed  an  act 
(12  Stat  489,  c.  120)  incorporating  the  Union 
Pacific  Railroad  Company,  and  giving  to  it 
and  to  the  Leavenworth,  Pawnee  &  Western 
Railroad  Company,  a  Kansas  corporation,  a 
right  of  way  400  feet  wide  over  "the  public 
lands"  for  the  construction  of  a  railroad 
within  certain  limits,  and  upon  certain  con- 
ditions.  In  conformity  with  this  act  and. 
the  amendments  thereto  a  road  was  built 
by  the  Kansas  company  across  the  land 
above  described  prior  to  May  4,  1867.  Jan- 
nary  20.  1873,  Blou  made  tlie  company  a 
deed  for  a  right  of  way  lying  50  feet  oB 
each  side  of  its  track.  Thereafter  Blon'a 
title  to  the  land  south  of  the  track  passed 
to  Morris  Harris  and  others,  and  tbe  Union 
Pacific  Railroad  Company  succeeded  to  all 
the  rights  of  the  Kansas  corporation.  In 
August,  1902,  the  company  placed  a  fence  on 
the  land  200  feet  south  of  the  track  and 
parallel  to  It  and  l)egan  the  construction  of 
side  tracks  and  yards  on  the  strip  so  en- 
closed. Harris  and  his  associates  brought 
ejectment  for  ail  of  the  strip,  except  the  60 
feet  next  to  the  track,  and  recovered  Judg- 
ment from  which  the  defendant  prosecutes 
error. 

The  railroad  company  has  no  title,  nnlesa 
It  obtained  one  by  the  following  grant  made 
to  the  Union  Pacific  Company  by  section  2 
of  the  act  referred  to  and  extended  to  the 
Leavenworth  Company  by  section  9;  "That 
the  right  of  way  through  the  public  lands  be, 
and  tbe  same  is  hereby,  granted  to  said  com- 
pany for  the  construction  of  said  railroad 
and  telegraph  line;  and  the  right,  power,  and 
authority  Is  hereby  given  to  said  company 
to  take  from  the  public  lands  adjacent  to 
the  line  of  said  road,  earth,  stone,  timber, 
and  other  materials  for  the  construction 
thereof.    Said  right  of  way  is  granted  to  said 
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lallroad  to  the  extent  of  two  bnndred  feet 
m  width  on  each  side  of  said  railroad  where 
It  ma;  pass  orer  the  public  lands,  Includlnc 
all  necessary  grounds  for  stations,  buildings, 
workshops,  and  depots,  machine  shops, 
switches,  side  tracks,  turntables,  and  water 
stations.  The  United  States  shall  extinguish 
as  rapidly  as  may  be  the  Indian  titles  to  all 
lands  falling  under  the  operation  of  this  act 
and  required  for  the  said  right  of  way  and 
grants  hereinafter  made." 

A  claimant  under  the  pre-emption  law  ac- 
quired no  vested  right  In  the  land  he  occu- 
pied until  he  had  fully  compiled  with  the 
law,  paid  the  purchase  money,  and  become 
entitled  to  a  patent  26  A.  &  E.  Encycl.  of 
Ik  232.  Therefore  Congress  had  the  un- 
questioned power  In  1862  to  grant  a  right 
of  way  across  the  quarter  section  upon 
which  Bloa  had  settled,  notwithstanding  that 
bis  occupancy  was  lawful  and  in  connection 
with  bis  filing  Insured  him  a  preference 
when  the  land  should  be  offered  for  sale. 
The  question  is  whether  the  statute  quoted 
Is  to  be  interpreted  as  evidencing  an  inten- 
tion to  do  so.  And  this  depends  upon  wheth- 
er the  phrase  "public  lands"  was  therein  em- 
ployed in  such  a  sense  as  to  make  it  incla- 
sive  of  tracts  in  the  situation  of  that  oc- 
cupied by  Blon.  In  construing  railroad  land 
grants  the  words  "public  lands"  are  treated, 
not  as  designating  all  lands  which  are  pub- 
lic in  the  sense  that  the  government  owns 
them  and,  technically  speaking,  may  dispose 
of  them  as  It  sees  fit,  bat  as  excluding  at 
least  every  tract  to  which  an  Individual  has 
acquired  under  the  settlement  laws  a  valid 
claim  that  may  ultimately  ripen  Into  a  title, 
although  no  vested  right  has  accrued  to  him 
at  the  time.  This  rule  of  construction  has 
lieen  definitely  adopted  by  the  federal  Su- 
preme Court  Thus,  in  Bardon  v.  N.  P.  Ky. 
Co.,  145  U.  &  S35,  12  Sup.  Ct  8S6,  36  L.  Ed. 
806,  It  is  said:  "It  is  thus  seen  that  when 
the  grant  to  the  Northern  Pacific  Railroad 
Company  was  made  on  the  2d  of  July,  1864, 
the  pramises  in  controversy  had  been  taken 
up  on  the  pre-emption  claim  of  Robinson,  and 
that  the  pre-emption  entry  made  was  uncan- 
celed; that  by  such  pre-emption  entry  the 
land  was  not  at  the  time  a  part  of  the  public 
lands;  and  that  no  interest  therein  passed  to 
that  company.  The  grant  Is  of  alternate  sec- 
tions of  public  land,  and  by  public  land,  as  it 
Itas  been  long  settled,  is  meant  such  land  as 
is  open  to  sale  or  other  disposition  under 
general  laws.  All  land  to  which  any  claims 
or  rights  of  others  tiave  attached  does  not 
fall  within  the  designation  of  public  land." 
And  in  M.  P.  Ry.  Co.  y.  De  Lacey,  174  U.  S. 
622,  19  Sup.  791,  43  U  Ed.  1111:  "If  there 
had  been  a  pre-emption  claim  at  the  time  of 
the  passage  of  the  act  of  1864,  the  land  would 
not  have  passed  under  that  grant"  Of  this 
expression  it  is  said  In  United  States  v.  Ore- 
gon 4  C.  B.  Co.,  143  Fed.  765,  75  C.  C.  A. 
66:  "We  think  the  clause  last  quoted  Is  in 
precise  accord  with  the  numerous  decisions 


of  the  same  court  to  the  effect  that  no  land 
is  'public  land,'  within  the  meaning  of  such 
grants,  to  which  there  is  at  the  time  of  the 
making  thereof  a  live  claim  on  the  part  of 
an  individual  under  the  homestead  or  pre- 
emption law,  which  has  been  recognized  by 
the  officers  of  the  government  and  has  not 
ceased  to  be  an  existing  claim."  See,  also,  6 
Words  &  Phrases  Judicially  Defined,  5793, 
Railway  Co.  v.  Johnson,  38  Kan.  142,  150,  16 
Pac.  125,  Hastings  v.  Whitney,  132  V.  B. 
357.  10  Sup.  Ct  112,  33  L.  Ed.  363,  United 
States  v.  U.  P.  Ry.  Co.  (a  C.)  61  Fed.  149, 
United  States  v.  Turner  (C.  C.)  64  Fed.  228, 
Whitney  v.  Taylor,  158  U.  S.  85,  16  Sup.  Ot 
796,  39  li.  Ed.  900,  and  Northern  Lumber  Co. 
T.  O'Brien,  204  U.  8.  190,  27  Sup.  Ct  249,  61 
Ia.  Ed.  438,  affirming  the  same  case  in  139 
Fed.  614,  71  C.  C.  A.  698,  where  It  Is  said: 
"The  words  'public  land'  have  long  had  a 
settled  meaning  in  the  legislation  of  Con- 
gress, and,  when  a  different  Intention  Is  not 
clearly  expressed,  are  used  to  designate  such 
land  as  is  subject  to  sale  or  other  disposal 
under  general  laws,  but  not  such  as  Is  re- 
served by  competent  authority  for  any  pur- 
pose or  in  any  manner,  although  no  excep- 
tion of  it  is  made." 

But  it  is  Insisted  that  a  different  mle 
should  obtain  here,  because  the  statute  quot- 
ed grants  a  mere  right  of  way.  Such  a 
grant  however,  differs  only  in  degree— not 
in  kind — from  a  grant  of  land.  Even  al- 
though it  may  not  in  strictness  carry  the  fee 
to  the  strip  designated,  its  practical  opera- 
tion Is  the  same  as  though  it  did.  The  right 
It  confers  Is  much  greater  than  an  ordinary 
easement  26  A.  &  E.  Encycl.  of  L.  336,  par. 
8.  It  is  true  that  land  is  ordinarily  made 
more  valuable  by  proximity  to  a  railroad, 
and  in  a  particular  case  the  owner  or  pros- 
pective owner  of  a  tract  may  be  benefited 
rather  than  Injured  by  the  building  of  a 
road  directly  across  It  But  It  cannot  be  said 
that  a  right  of  occupancy  is  not  to  some  ex- 
tent Invaded  by  such  an  act,  if  done  with- 
out compensation,  or  that  the  practical  in- 
jurious effect  of  such  Invasion  is  necessarily 
slight  and  unsubstantial.  It  Is  noticeable 
that  Congress  has  often  explicitly  recognised 
the  moral  right  of  the  settler  to  be  protected 
in  this  respect  and  so  far  as  our  observation 
goes  has  never  explicitly  Ignored  it  Never- 
theless there  is  so  great  a  difference  between 
the  entire  loss  of  all  claim  to  a  tract  and  the 
yielding  up  to  a  railroad  of  a  right  of  way 
across  it  that  it  might  not  be  unreasonable 
to  suppose  that  Congress,  having  the  power  to 
impose  either  hardship  upon  the  settler,  was 
willing  to  compel  him  to  bear  the  less  and 
not  the  greater.  If  the  Bardon  Case  had  been 
decided  merely  upon  a  presumption  that 
Congress  did  not  Intend  that  settlers  should 
lose  their  lands,  the  argument  might  well  be 
made  that  the  rule  It  announced  does  not  ap- 
ply where  only  a  right  of  way  Is  Involved. 
But  that  case  was  not  controlled  solely  by 
that  consideration.    If  It  had  been,  the  grant 
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would  have  been  held  to  relate  to  and  to  be 
inclusive  of  the  lands  already  settled  upon, 
but  to  be  made  in  subjection  to  the  prior 
rights  of  the  settlers.  And  In  any  given  In- 
stance, where  a  filing  had  been  in  force  at 
the  time  the  act  was  passed,  but  had  been 
canceled  before  the  road  was  definitely  locat- 
ed, the  right  of  the  settler  being  thus  dispos- 
ed of,  a  complete  title  would  have  been  held 
to  have  vested  In  the  company  when  the  con- 
ditions of  the  gn.ut  were  met  But  in  the 
Bardon  Case  It  was  decided  that  the  grant 
did  not  pass  title  to  a  tract  which  was  bur- 
dened with  a  pre-emption  filing  at  the  date 
of  the  enactment,  notwithstanding  its  subse- 
quent cancellation.  This  result  was  reached 
by  so  defining  "public  land"  as  to  exclude 
all  lands  to  which  individual  interests  bad 
attached.  In  the  opinion  it  was  further  said: 
"As  the  land  pre-empted  then  stood  on  the 
records  of  the  land  department,  it  was  sever- 
ed from  the  mass  of  the  public  lands,  and 
the  subsequent  cancellation  of  the  pre-emp- 
tion entry  did  not  restore  it  to  the  public 
domain  so  as  to  bring  it  under  the  operation 
of  previous  legislation,  which  applied  at  the 
time  to  land  then  public.  The  cancellation 
only  brought  It  within  the  category  of  public 
land  in  reference  to  future  legislation.  This, 
as  we  think,  has  long  been  the  settled  doc- 
trine of  this  court  •  •  •  Three  Justices, 
of  whom  the  writer  of  this  opinion  was  one, 
dissented  from  the  majority  of  the  court  in 
the  Leavenworth  Case;  but  the  decision  has 
been  uniformly  adhered  to  since  its  an- 
nouncement, and  tills  writer,  after  a  much 
larger  experience  In  the  consideration  of 
public  land  grants  since  that  time,  now  read- 
ily concedes  that  the  rule  of  construction 
adopted  that,  in  the  absence  of  any  express 
provision  Indicating  otherwise,  a  grant  of 
public  lands  only  applies  to  lands  which  are 
at  the  time  free  from  existing  claims,  is  bet- 
ter and  safer,  both  to  the  government  and 
to  private  parties,  than  the  rule  which  would 
pass  the  prox>erty  subject  to  the  liens  and 
claims  of  others." 

While  the  phrase  "public  land"  Is  capable 
of  a  variety  of  meanings,  and  may  l>e  various- 
ly employed  In  different  statutes,  the  presump- 
tion is  reasonable  that  where  used  In  a  sim- 
ilar connection  in  contiguous  sections  of  the 
same  act,  it  is  Intended  to  have  the  same 
force.  Section  3  of  the  act  of  18C2  reads: 
"And  be  it  further  enacted,  that  there  be,  and 
is  hereby  granted  to  the  said  company,  for 
the  purpose  of  aiding  In  the  construction  of 
said  railroad  and  telegraph  line,  and  to  se- 
cure the  safe  and  speedy  transportation  of 
the  mails,  troops,  munitions  of  war,  and  pub- 
lic stores  thereon,  every  alternate  section  of 
public  land,  designated  by  odd  numbers,  to 
the  amount  of  five  alternate  sections  per  mile 
on  each  side  of  said  railroad,  on  the  line 
thereof,  and  within  the  limits  of  ten  miles  on 
each  side  of  said  road,  not  sold,  reserved,  or 
otherwise  disposed  of  by  the  United  States, 
•nd  to  which  a  pre-emption  or  homestead 


claim  may  not  have  attached,  at  the  time  the 
line  of  said  road  is  definitely  fixed :  Pro- 
vided that  all  mineral  lands  shall  be  except- 
ed from  the  operation  of  this  act;  bat 
where  the  same  shall  contain  timber,  the  tim- 
ber thereon  is  hereby  granted  to  said  com- 
pany. And  all  such  lands,  so  granted  by  this 
section,  which  shall  not  be  sold  or  disposed 
of  by  said  company  wlttiin  three  years  after 
the  entire  road  shall  have  been  completed, 
shall  be  subject  to  settlement  and  pre-emption, 
like  other  lands,  at  a  price  not  exceeding  one 
dollar  and  twenty-flve  cents  per  acre,  to  be 
paid  to  said  company."  This  language  is  not 
essentially  different  so  far  as  concerns  the 
question  under  consideration,  from  that  In- 
terpreted in  the  Bardon  Case,  which  is  as 
follows:  "That  there  be,  and  hereby  Is, 
granted  to  the  Northern  Pacific  Railroad 
Company,  its  successors  and  assigns,  for  the 
purpose  of  aiding  in  the  construction  of  said 
railroad  and  telegraph  line  to  the  Pacific 
coast,  and  to  secure  the  safe  and  speedy 
transportation  of  the  mails,  troops,  munitions 
of  war,  and  public  stores  over  the  route  of 
said  line  of  railway,  every  alternate  section 
of  public  land,  not  mineral,  designated  by  odd 
numbers,  to  the  amount  of  20  alternate  sec- 
tions per  mile,  on  each  side  of  said  railroad 
line  as  said  company  may  adopt  through  the 
territories  of  the  United  States,  and  10  al> 
ternate  sections  of  land  per  mile  on  each  side 
of  said  railroad  whenever  it  passes  through 
any  state,  and  whenever  on  the  line  thereof 
the  United  States  have  full  title,  not  reserved, 
sold,  granted,  or  otherwise  appropriated,  and 
free  from  pre-emption,  or  other  claims  or 
rights,  at  the  time  the  line  of  said  road  Is 
definitely  fixed  and  a  plat  thereof  filed  in 
the  office  of  the  Commissioner  of  the  General 
Land  Office." 

Manifestly,  therefore,  in  the  act  of  1882 
the  section  following  that  by  which  the  right 
of  way  Is  granted  uses  the  term  "public  land" 
as  excluding  tracts  occupied  by  settlers.  It 
refers  to  lands  to  which  pre-emption  or  home- 
stead claims  hare  attached,  not  as  forming  a 
separate  class  of  public  lands,  but  as  lands 
which  have  been  withdrawn  from  that  cate- 
gory— have  ceased  to  be  public  lands — by  the 
fact  of  such  claims  having  attached.  Two 
conditions  were  necessary  in  order  that 
land  should  pass  by  the  grant  there  contain- 
ed: It  must  have  been  free  from  pre-emption 
or  other  filing  when  the  act  was  passed,  or 
the  act  would  not  have  applied  to  It,  because 
It  would  not  have  been  public  land  at  that 
time ;  and  it  must  have  remained  in  that  con- 
dition until  the  line  of  the  railroad  was  def- 
initely fixed,  because  a  filing  prior  to  that 
time  would  have  taken  It  out  of  the  operation 
of  the  act  by  bringing  it  within  the  exception 
there  stated.  This  Is  necessarily  the  Inter- 
pretation that  results  from  the  decisions  cited. 
By  attributing  the  same  meaning  to  the  ex- 
pression "public  lands"  as  used  in  section  2, 
a  harmonious  and  consistent  construction  is 
reached.    The  right  of  way  waa  granted  upon 
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bnt  one  condition — that  the  land  should  be 
public  at  the  time  the  act  was  passed.  The 
Krant  took  effeirt  at  once  upon  all  lands  that 
were  then  public,  that  Is,  unoccupied.  Any 
that  were  then  occupied  were  not  public  and 
were  not  affected.  Any  that  were  then  va- 
i-smt  but  were  flletl  uiwn  later  wore  talicn  In 
KUbjei-tion  to  the  right  of  way.  Thus,  In  Kail- 
road  Co.  V.  Baldwin,  103  U.  S.  420,  26  L.  Ed. 
578,  it  was  said:  "The  act  •  ♦  •  makes 
two  distinct  grants — one  of  lands,  •  •  • 
the  other  of  a  right  of  way.  •  *  •  The 
lands  consisted  of  alternate  sections,  desig- 
nated by  odd  numbers,  on  each  side  of  the 
line  of  the  proposed  road.  The  grant  of  them 
was  subject  to  the  condition  that  if,  at  the 
time  the  line  of  road  was  definitely  fixed,  the 
United  States  bad  sold  any  section  or  a  part 
thereof,  or  the  right  of  pre-emption  or  home- 
stead settlement  had  attached  to  it,  or  the 
same  had  been  otherwise  reserved  by  the 
United  States  for  any  purpose,  the  Secretary 
of  the  Interior  should  select  an  equal  quan- 
tity of  other  lauds  nearest  the  sections  desig- 
nated, in  lieu  of  those  approijriated.  »  •  • 
But  the  grant  of  the  right  of  way  •  •  • 
contains  no  reservations  or  e.xoei)tions.  It  is 
a  present,  absolute  grant,  subject  to  no  con- 
ditions except  those  necessarily  implied,  such 
as  that  the  road  shall  be  constructed  and 
used  for  the  pari>o8es  de-slgnated."  It  seems 
clear  that  this  is  the  construction  placed 
upon  the  act  of  1862  by  the  ensuing  Congress. 
The  original  act  made  no  provision  for  con- 
demnation proceedings.  But  in  1864  it  was 
amended  (13  Stat.  SoU,  357,  c.  120)  by  adding 
a  provision  for  the  exercise  of  the  right  of 
eminent  domain,  and  for  the  compensation 
not  only  of  "owners,"  but  also  of  "claimants," 
of  land  taken.  The  word  "claimants"  bad 
obvious  reference  to  occupants  under  the 
homestead  or  pre-emption  laws  (Western  Pac 
R.  Co.  v.  Tevls.  41  Cal.  489,  494 ;  Northern  Pac. 
R.  Co.  V.  M<<)ormlck,  94  Fed.  934,  36  C.  C. 
A.  560;  Nelson  v.  Railway  Co.,  188  U.  S.  108, 
23  Sup.  Ct  307,  47  L.  Ed.  406),  and  must  have 
been  intended  to  apply  to  occupants  of  lauds 
filed  upon  before  the  first  enactment;  for, 
as  already  pointed  out,  those  filed  upon  after- 
wards were  taken  subject  to  the  right  of 
way  thereby  granted. 

It  follows  from  this  view  that  the  Judg- 
ment of  the  trial  conrt  must  be  affirmed  on 
the  theory  that  section  2  of  the  act  of  1862 
granted  no  right  of  way  over  the  Blou  tract, 
because  It  was  not  at  the  time  public  land 
-within  the  meaning  of  the  term  as  there 
used.  We  think  this  conclusion  is  not  incon- 
sistent with  any  controlling  decision.  Ex- 
pressions are  used  in  a  number  of  cases  to 
the  effect  that  a  diCTerence  Is  to  be  recog- 
nized between  the  grant  of  land  and  the 
grant  of  a  right  of  way,  but  for  the  most 
part  they  relate  to  dlfferem-es  made  by  the 
statutes  In  express  terms,  or  by  necessary 
implication,  and  have  no  direct  bearing 
upon  the  question  here  involved.    In  two  in- 


stances this  very  act  explicitly  makes  such  a 
distinction.  It  makes  two  exceptions  with 
respect  to  the  grant  of  aid  lands  which  do  not 
apply  to  the  grant  of  the  right  of  way — one  in 
favor  of  claims  to  be  acquired  before  the 
definite  location  of  the  line  of  railroad,  and 
the  other  In  favor  of  reservations  already 
made  to  the  United  States  for  any  purpose, 
such  as  for  the  use  of  an  Indian  tribe  under 
a  treaty.  Leavenworth,  Lawrence  &  Galves- 
ton R.  R.  Co.  v.  United  States,  92  U.  S.  733. 
746,  23  L.  Ed.  634.  That  the  framers  of  the 
statute  deemed  It  necessary  to  mention  these 
dlfTerences  in  set  terms  militates  against  the 
suggestion  that  by  mere  implication  growing 
out  of  the  nature  of  the  privilege  given  the 
words  "public  lands,"  when  used  In  connec- 
tion with  the  grant  of  a  strip  of  ground  for 
the  use  of  a  railroad,  are  to  be  given  a  dif- 
ferent meaning  from  that  attached  to  them 
when  applied  to  the  grant  of  land  to  aid  in 
its  construction.  In  the  opinion  in  Union  Pac. 
Ry.  Co.  T.  DonglHs  Co.  (C.  C.)  31  Fed.  540,  it 
was  said  that  Congress  intended  by  the  act  of 
1862  that  a  right  of  way  should  be  given 
through  all  lands  over  which  It  had  control, 
but  the  statement  was  broader  than  the  occa- 
sion retiulred.  There  the  question  presented 
was  the  right  of  the  railroad  company  to  oc- 
cupy a  right  of  way  across  school  sections, 
and  was  determined  upon  a  variety  of  con- 
siderations, not  all  of  wtilch  are  here  appli- 
cable. Northern  Pac.  R.  R.  Co.  v.  Smith,  171 
U.  S.  200,  18  Sup.  Ct.  794,  43  L.  Kd.  157, 
the  authority  of  which  the  plaintiff  in  error 
Invokes,  turned  upon  exceptional  circum- 
stances. A  400-foot  right  of  way  over  public 
lands  was  granted  to  the  railroad  c-ouipany  in 
18t!4.  It  adopted  a  definite  route  which  was 
accepted  by  the  government  in  1873.  But  in 
1872  it  actually  constructed  Its  road  along  a 
somewhat  different  route,  which  also  was 
afterwards  approved  or  at  least  ac<iuiesced  in 
by  the  federal  authorities.  The  road  as  so 
constructed  crossed  a  town  site  which  had 
already  been  occupied  but  no  plat  of  which 
had  then  been  filed  in  the  register's  office. 
Such  oc-cupancy  did  not  date  back  to  1804.  In 
1879  a  patent  of  the  town  site  was  made  to 
the  town  company,  and  thereafter  Smith  re- 
ceived a  conveyance  from  the  town  company 
for  lots  lying  within  200  feet  of  the  track. 
He  brought  ejectment  against  the  railroad 
company,  whose  title  was  ultimately  sustain- 
ed. It  Is  evidence  that  unless  the  railroad 
company  lost  some  rights  under  the  statute  by 
its  change  of  route.  Its  title  antedated  Smith's. 
The  land  was  unquestionably  public  land 
when  the  act  was  passed.  If,  however,  it  did 
lose  priority  thereby,  the  entire  situation  was 
changed,  and  the  determination  of  the  rights 
of  the  parties  under  such  circumstances 
would  not  necessarily  affect  the  present  case. 
Indeed,  the  decision  involved  so  many  differ- 
ent considerations  that  it  is  difficult  to  evolve 
from  it  a  principle  of  general  application. 

In  Jamestown  &  Northern  R.   R.  Co.  v. 
Jones,  177  U.  S.  125,  20  Sup.  Ct  568,  44  L. 
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Ed.  698,  a.  different  statute  Is  considered — the 
general  act  (Act  March  3,  1S75,  c.  152,  18 
Stat  482  [U.  S.  Comp.  St  1901,  p.  1568]), 
granting  a  right  of  way  over  public  lands  to 
any  corporation  upon  certain  conditions.  In 
the  federal  court  the  only  question  discussed 
related  to  the  time  the  grant  took  effect — 
whether  upon  the  construction  of  the  road  or 
the  filing  of  a  map.  In  the  state  court,  bow- 
ever  (Jamestown  &  N.  R.  Co.  v.  Jones,  7  N. 
D.  619,  76  N.  W.  227),  it  was  held  that  al- 
though a  grant  was  prevented  from  taking 
effect  at  once  as  to  a  particular  tract  by  the 
existence  of  a  pre-emption  filing  thereon.  It 
would  become  operative  upon  the  cancellation 
of  that  filing.  This  holding  is  supported  by 
reasoning  not  applicable  to  the  statute  here 
involved.  The  act  of  1875  is  prospective.  It 
makes  no  present  grant  It  rather  affords  a 
means  by  which  a  right  of  way  may  be  ac- 
quired than  grants  one.  It  expressly  recog- 
nizes and  protects  the  Interest  of  the  settler 
who  has  acquired  no  vested  right.  Moreover, 
by  the  use  of  the  phrase  "possessory  claims  on 
the  public  lands  of  the  United  States"  In  sec- 
tion 3,  there  is  a  recognition  that  the  term 
"public  lands"  is  there  employed  in  its  broad- 
er sense.  The  Supreme  Court  of  Utah  has 
recently  decided  against  the  contention  of  the 
railroad  company  a  question  entirely  similar 
to  that  here  presented.  Oregon  Short  Line 
Ey.  Co.  V.  Fisher,  26  Utah,  179,  72  Pac.  931. 
The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


(7«  Kan.  325) 

BILLINGS  V.  ATCHISON,  T.  &  S.  F.  RT. 

CO. 

(Supreme  Court  of  Kansas.    July  5,  1907.) 

TaiAt—VEEDicT— Special   Findings— Incon- 
sistency. 

Whore,  in  an  action  tmsed  upon  a  tort,  the 
Jury  return  a  {reneral  verdict  for  nominal  dam- 
ages only,  but  in  answer  to  a  special  question 
find  that  a  substantial  injury  was  siistnlnod, 
for  which  they  assess  a  stated  compensation,  a 
judgment  rendered  by  tlie  trial  court  for  the 
sum  of  the  two  amounts  so  named  will  not  be 
set  aside  on  review  at  the  instance  of  the  plain- 
tiff by  reason  of  the  apparent  inconsistency  be- 
tween such  verdict  and  finding. 

PEd.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  46.  Trial,  §§  857-8G4.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Montgomery 
County;   Thos.  J.  Flannelly,  Judge. 

Action  by  Lewis  Biiilngs  against  the  At- 
chison, Topeka  &  Santa  FC>  Ualhvay  Com- 
pany. Judgment  for  plaintiff  for  less  than 
amount  claimed,  and  he  brings  error.  Af- 
firmed. 

A.  L.  Billings  and  O.  P.  Ergenl)rlght,  for 
plaintiff  in  error.  Wm.  R.  Smith,  O.  J. 
Wood,  and  A.  A.  Scott,  for  defendant  in 
error. 

MASON.  J.  Lewis  Billings  brought  an 
action  against  the  Atchison,  T<ii)eka  &  Santa 
F6   Railway   Company   for  malicious  prose- 


cution. A  Jury  trial  resulted  In  a  general 
verdict  for  the  plaintiff  for  $1.  In  answer 
to  a  special  question  a  finding  was  made 
that  he  had  been  put  to  an  e-xpense  of  $1S0 
in  his  defense  against  the  prosecution  of 
which  he  complained.  The  court  rendered 
Judgment  for  ?181,  from  which  the  plain- 
tiff prosecutes  error. 

It  is  argued  that,  according  to  the  uncon- 
tradicted and  unimpeached  evidence  adduc- 
ed by  the  plaintiff,  he  had  suffered  substan- 
tial injury  outside  of  the  specific  item  for 
which  $180  was  assessed  as  compensation, 
and  that  Justice  requires  that  a  new  trial 
be  granted  on  that  account  In  the  brief 
of  the  plaintiff  it  Is  said:  "Neither  Jury, 
nor  the  Judge  sitting  as  a  Juror,  In  the 
hearing  of  the  motion  for  a  new  trial,  al- 
lowed plaintiff  anything  for  the  'extreme 
humiliation  and  disgrace*  that  his  undisput- 
ed testimony  shows  be  suffered;  and  yet, 
this  was,  without  doubt,  the  actual  damage 
from  which  plaintiff  suffered  most"  The 
former  provision  of  the  statute  (Gen.  St 
1901,  f  4755)  that  '%  new  trial  shall  not  be 
granted  on  account  of  the  smallness  of  the 
damages,  In  an  action  for  an  Injury  to 
the  person  or  reputation,  nor  In  any  other 
action  where  the  damages  shall  equal  the 
actual  pecuniary  injury  sustained,"  has 
been  repealed.  Laws  1905,  p.  549,  c.  332. 
Therefore  the  trial  court  doubtless  had  the 
power.  If  convinced  that  there  was  Just  oc- 
casion for  such  action,  to  set  aside  the  ver- 
dict on  the  theory  that  Us  amount  was  In- 
adequate, and  that  It  was  on  that  acconnt 
contrary  to  the  evidence.  But  there  is  noth- 
ing for  this  court  to  act  upon  In  that  connec- 
tion. We  cannot  say  that  because  there  was 
no  direct  contradiction  of  certain  testimony 
offered  in  behalf  of  the  plaintiff  the  Jury 
were  Iwund  to  give  It  full  credit,  nor  Is  their 
determination  In  that  regard  subject  to  re- 
view here.  This  is  the  general  rule  (Tay- 
lor V.  Modem  Woodmen,  72  Kan.  443.  83 
Pac.  1099,  5  L.  R.  A.  [N.  S.]  283),  and  it 
applies  with  especial  force  to  the  plaintiff's 
l>ersonal  statement  of  the  extent  of  bis  men- 
tal suffering. 

There  Is  an  obvious  Inconsistency  between 
the  general  verdict  and  the  special  finding 
referred  to.  It  Is  not  clear  wliy  the  Jury, 
having  decided  In  favor  of  the  plaintiff  and 
estimated  his  actual  loss  through  the  defend- 
ant's wrongful  act  at  $180,  returned  a  gen- 
eral verdict  for  only  $1,  but  It  does  not  fol- 
low that  they  were  actuated  by  any  un- 
wortliy  motive.  They  may  have  been  under 
a  mlsapprchenRlon  as  to  the  relation  between 
the  verdict  and  the  finding.  They  may 
iiave  supposed  that  the  amount  stated  In 
the  one  need  not  be  included  in  the  other. 
Unless  the  trial  court  was  convinced  that 
the  jury  were  guilty  of  some  intentional 
misconduct  in  tlie  matter,  or  acted  under  the 
infiuence  of  pas.sion  or  prejudice,  there  was 
no  o(;casion  for  granting  a  new  trial ;  and, 
unless  a  new   trial   were  granted,  nothing 
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remained  to  be  done  but  to  render  the  very 
Judgment  that  was  entered.  Tbe  verdict  and 
special  findings  alike  established  that  tbe 
plaintiff  was  entitled  to  a  Judgment  to  tbe  ex- 
tent  of  the  damages  he  bad  suffered.  The 
finding  with  regard  to  the  expenses  of  his  de- 
fense established  that  be  was  entitled  to  $180 
on  that  account,  and  the  general  rerdfct  estab- 
lished that  he  bad  sustained  no  substantial 
Injury  In  any  other  respect  The  require- 
ments of  all  parts  of  the  Jury's  return  were 
met  by  a  Judgment  for  $181. 

The  Judgment  Is  affirmed.     All  the  Jus- 
tices concurring. 


(75  Kan.  820) 

GRUBEL  V.  BUSCHB. 
(Supreme  Court  of  Kansas.     July  5,  1907.) 

1.  Replkvih— Defenses — Failuke  to  Assert 

TiTLB. 

Where  it  was  agreed  between  piaintilf  and 
D.,  his  agent,  that  a  horse  in  the  hands  of  D. 
belonging  to  plaintiff  should  be  placed  in  the 
possession  of  defendant  who  was  to  nse  it  and 
who  might  bur  it.  the  fact  that  plaintiff  fre- 
quently saw  defendant  in  the  possession  of  the 
horse  without  questioning  his  possession  did  not 
estop  him  to  claim  title  to  the  horse  as  against 
defendant. 

2.  Same— Assent  to  Acts  of  Otrebs. 

Where  plaintiff  agreed  with  his  aeent  who 
had  posses-sion  of  his  horse  that  tbe  agent  allow 
defendant  to  use  the  horse,  with  the  prospect 
that  he  would  bay  it  and  plaintiff  did  not  learn 
tliat  the  agent  bad  sold  the  horse  until  months 
after  the  sale,  his  acts  then  could  not  estop  him 
to  deny  title  to  the  horse  as  against  defendant 

3.  Pbincipai.  and  Agent— Powees  of  Agent 
— Sales  and  Convetances. 

Where  an  agent,  authorized  to  sell  a  horse 
in  his  possession  t)eIoneing  to  his  principal, 
transferre<l  the  horse  to  B.  upon  the  considera- 
tion of  B.'s  surrender  of  a  note  against  the 
agent,  the  sale  passed  no  title  as  against  tbe 
principal. 

[Kd.  Note.— For  cases  In  point  see  Cent.  Dig. 
Tol.  40,  Principal  and  Agent,  §g  5'ii-on.] 

4.  Trial  —  Instructions  —  CoNroRMiTT  to 
EvrnENCE. 

Where  it  appeared  in  an  action  for  the  re- 
covery of  a  horse  sold  by  plaintiff's  agent  to  de- 
fendant that  plaintiff  authorized  the  ag<»nt  to 
allow  defendant  to  use  the  liorso.  with  the  pros- 
pect that  he  would  purcliase  it,  that  plaintiff 
did  not  learn  that  the  agent  hnd  sold  the  horse 
until  long  after  the  sale,  nnd  that  defendant  as 
consideration  for  the  trnnsfor  of  the  horse  only 
surrendered  a  note  he  held  njralnst  tlie  agent,  it 
was  error  to  instruct  that,  if  plaintiff  by  his 
acts,  statements,  or  silence  permitted  the  agent 
to  appear  as  the  owner  of  the  horse  with  au- 
thority to  dispose  of  it,  and  defendant  induced 
thereby  bought  the  horse  in  good  faith,  plaintiff 
was  estopped. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4C,  Trial,  {  596.] 

Error  from  District  Court  Wyandotte 
County;  J.  McCabe  Moore,  Judge. 

Replevin  by  E.  J.  Grubel  against  Henry 
Buscbe  to  recover  possession  of  a  horse. 
From  a  Judgment  of  the  district  court,  af- 
firming a  Judgment  of  the  Justice's  court  for 
defendant,  plaintiff  brings  error.  Reversed 
and  remanded. 

Nathan  Cree,  for  plaintiff  In  error.  Getty 
&  Hutcblngs,  for  defendant  In  error. 


PER  CURIAM.  Action  of  replevin  to  re- 
cover possession  of  a  horse.  Defendant  bad 
Judgment  below,  and  plaintiff  brings  error. 
Buscbe  made  tbe  defense  that  he  purchased 
the  horse  in  good  faith  from  one  Dysert,  who 
represented  himself  to  be  tbe  owner  and  bad 
possession.  Plaintiff  furnished  the  money 
with  which  Dysert  bought  the  horse  In  the 
first  place,  and  had  a  written  contract  with 
Dysert  by  which  they  were  to  carry  on  the 
business  of  buying  and  selling  horses.  He 
testified  that  Dysert  had  possession  as  his 
agent,  and  with  his  consent  delivered  tbe 
horse  to  defendant  under  an  arrangement  by 
which  defendant,  as  plaintiff  believed,  was 
to  board  tbe  horse  for  Its  use.  On  the  trial 
defendant  contended  that  plaintiff  had  held 
Dysert  out  to  the  world  as  the  owner  of  the 
horse  by  giving  blm  the  possession,  control, 
and  apparent  right  of  disposal;  that  be  had 
bought  It  from  Dysert  and  paid  for  it  be- 
lieving that  Dysert  was  the  owner,  and  rely- 
ing upon  platntitTs  conduct;  tbat  plaintiff 
was  estopped  by  his  acts  and  conduct  to 
claim  the  horse  afterwards. 

The  principal  contention  here  is  that  the 
court  erred  In  instructing  the  Jury  to  the 
effect  that,  though  plaintiff  owned  the  horse, 
If,  by  his  acts,  statements,  or  silence  be  per- 
mitted Dysert  to  appear  as  the  owner  with 
authority  to  dispose  of  It,  and  defendant,  in- 
duced by  the  statements,  acts,  or  silence  of 
the  plaintiff  so  to  believe,  relied  thereon,  and 
bought  the  horse  In  good  faith,  plaintiff  was 
estopped.  It  Is  argued  that  there  was  no 
evidence  upon  which  to  base  this  and  an- 
other similar  instruction  in  which  the  words 
"allowed  or  permitted"  were  used  to  char- 
acterize the  conduct  of  jflaintiff.  Without 
going  into  a  review  of  the  evidence,  it  is 
enough  to  say  that  we  tblnlc  there  was  some 
evidence  upon  which  to  base  these  and  the 
other  Instructions  complained  of.  It  appears 
that  Busche,  the  defendant,  and  Grubel,  the 
plaintiff,  have  been  Intimate  friends  for 
years;  that  Busche  drove  the  horse  for  two 
months  after  the  time  he  claims  to  have 
bought  It  and  plaintiff  saw  him  frequently 
with  it  and  made  no  objection  or  claim  of 
ownership.  Both  parties  testified,  and  each 
flatly  contradicted  the  other  about  conversa- 
tions concerning  the  horse  and  Dysert's  rela- 
tions with  plaintiff  and  their  linowledge  of 
what  he  had  done  and  had  authority  to  do. 
The  merits  of  the  case  rest  almost  wholly 
upon  the  weight  and  credibility  of  the  evi- 
dence, much  of  which  Is  circumstantial. 
Two  Juries,  one  before  a  Justice  of  the 
peace,  and  tbe  other  in  the  district  court, 
have  found  the  facts  In  favor  of  defendant 

The  Judgment  Is  affirmed. 

On  Rehearing. 

On  rehearing  our  attention  has  been  spe- 
cially called  to  tbe  absence  of  any  testimony 
showing  tbat  at  and  prior  to  tbe  sale  of  tbe 
horse  Grubel  by  his  acts  estopped  himself 
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from  asserting  ownership.  It  appears  from 
the  evidence  to  be  undisputed  that  Grubel 
was  the  owner  and  Dysert  his  agent  to  sell 
the  horse.  It  was  agreed  between  Grubel 
and  Dysert  that  the  horse  should  be  placed 
in  the  possession  of  Busche  who  was  to  use 
It,  and  who  might  buy  It.  Therefore  the 
fact  that  Grubel  frequently  saw  Busche  In 
the  possession  of  the  horse  could  not  of  It- 
self estop  Grubel;  and  If,  as  it  appears,  he 
never  learned  of  the  sale  until  months  after  It 
was  consummated  his  acts  then  could  not  es- 
top him,  because  Busche  did  not  purchase  on 
the  strength  of  what  Grubel  said  or  did  aft- 
er the  sale,  and  was  not  prejudiced  thereby. 
Moreover,  an  agent  with  authority  to  sell 
has  only  the  implied  power  to  sell  for  cash, 
and  It  is  undisputed  that  Busche  paid  no 
cash  but  merely  surrendered  to  the  agent 
Dysert  a  note  which  he  held  against  Dysert. 
It  is  well  settled  that  a  sale  under  such  cir- 
cumstances passes  no  title  as  against  the 
owner.  "Where  an  agent,  as  such,  having 
a  general  authority  to  sell,  transfers  his  prin- 
cipal's goods  to  a  third  party  in  payment  of 
his  (the  agenfs)  debt,  the  principal  may,  as 
a  general  rule,  recover  from  the  third  party 
the  goods  so  transferred,  or  the  value  there- 
of." 1  A.  &  E.  Enc.  of  I^w,  1174.  See,  al- 
so, Mechem  on  Sales,  §  1453. 

It  is  said  in  Barilard  et  al.  v.  Campbell  et 
al.,  55  N.  Y.  456,  14  Am.  Rep.  289:  "Two 
things  must  concur  to  create  an  estoppel  by 
which  an  owner  is  prevented  from  asserting 
title  to  and  Is  deprived  of  his  property  by 
tlie  act  of  a  third  person  without  his  assent: 
(1)  The  owner  must  have  clotiied  the  person, 
n!^sumIng  to  dispose  of  the  property,  with 
the  apparent  title  to  or  authority  to  dispose 
of  it.  (2)  The  person  alleging  the  estopi)el 
must  have  acted  and  parted  with  value,  up- 
on the  faith  of  such  apparent  ownership  or 
authority,  so  that  be  will  be  the  loser  If  the 
appearances  to  which  lie  trusted  are  not 
real." 

The  instructions  complained  of  were  not 
based  upon  the  evidence  and,  besides,  ig- 
nore<l  the  principle  of  law  applying  to  a  case 
where  the  purchaser  in  dealing  with  an  agent 
parts  with  nothing  of  value,  but  merely  ex- 
changes for  the  property  of  the  principal  the 
agent's  own  debt. 

The  cause  will  be  reversed  and  remanded 
for  another  trial. 


(76  Kan.  328) 
INTERNATIONAL  TEXT-BOOK  CO.  v. 
PIGG. 

(Supreme  Court  of  Kansas.    July  5,  1907.) 

Corporations— FoBEiGN    Corporations— Ac- 
tions. 

I'nder  the  agreed  facts  in  this  case,  the 
plaintiff  in  error  wns  a  foriMsn  corporation,  ond 
was,  at  the  time  of  the  rendition  of  the  judg- 
ment in  the  court  l)elow,  "doing  business  in  the 
state  of  Kansas,"  and  was  not  entitli'd  to  main- 
tain any  action  in  the  courts  thereof  by  reason 


of  its  failure  to  comply  with  the  corporation 
laws  of  the  state. 

(Ed.  Note. — For  oases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  i  2!)20.] 

Porter,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Conn- 
ty;  A.  W.  Dana,  Judge. 

Action  by  the  International  Text-Book  Com- 
pany against  A.  T.  Pigg.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

W.  H.  Cowels  (David  C.  Harrington,  of 
counsel),  for  plaintiff  In  error.  T.  D.  Hom- 
phreys,  for  defendant  In  error. 

SMITH,  J.  The  plaintiff  In  error  bron^t 
this  action  in  the  court  of  Topeka  on  a  writ- 
ten contract  of  date  October  12,  1903,  and  set 
forth  as  follows: 

"Said  defendant  subscrit>es  for  a  scholar- 
ship In  the  commercial  law  course  in  the  In- 
ternational Correspondence  Schools,  an  edu- 
cational establishment  conducted  by  the  plain- 
tiff at  Scranton,  Pa.;  instruction  papers  and 
questions  to  be  furnished  by  plaintiff  as  stud- 
ies proceed;  scholarship,  when  paid  for,  to 
be.  nonforfeitable  and  transferable  on  pay- 
ment of  stipulated  transfer  fees;  defendant  to 
pay  for  said  scholarship  the  sum  of  $84.60, 
payable  $5  at  the  signing  of  the  contract,  and  $0 
a  month  thereafter  till  fully  paid,  but  In  case 
of  default  in  the  payment  of  any  installment 
all  to  become  due  at  the  option  of  this  plain- 
tiff; and  with  a  further  option  to  said  de- 
fendant to  pay  out  In  full  within  sixty  days  at 
an  aggregate  of  $72." 

The  defendant  answered.  In  abatement, 
that  plaintiff  was  a  foreign  corporation,  for 
profit,  that  it  was  transacting  business  in 
this  state  out  of  which  business  the  contract 
arose,  and  that  it  had  not  complied  with  the 
corporation  laws  of  Kansas  and  was  not  en- 
titled to  maintain  the  action.  The  reply  de- 
nted that  tiie  plaintiff  was  doing  business  in 
the  state  of  Kansas,  and  admitted  all  other 
facts  alleged  in  the  bill  of  particulars. 

At  the  trial  the  case  was  submitted  upon 
the  following  agreed  statement,  without  other 
evidence,  to  wit: 

"The  parties  hereto  submit  this  action  to 
tlie  court  for  decision  upon  an  agreed  state- 
ment of  facts,  as  follows: 

"(1)  The  plaintiff  is  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  state 
of  Pennsylvania,  and  Is  the  proprietor  of  the 
International  Correspondence  Schools,  located 
at  Scranton,  Pa. 

••{•-)  That  on  Oct.  10,  190.">,  the  defendant 
exottuted  In  1'opcka,  Kan.,  an  agreement  in 
writing,  a  copy  of  which  is  hereto  attactied, 
marked  'E.xhibit  A,'  and  made  a  part  hereof. 
That  on  or  about  the  ICth  day  of  October, 
1905,  said  agreement  was  received  by  the 
plaintiff  in  Scranton,  X*a.,  and  was  by  It 
there  approved  and  accoi)ted.  That  the  plain- 
I  tiff  thereupon  delivered  to  tlie  defendant  the 
scholarship  In  the  Intornationai  ("orrespond- 
ence  Schools  referred  to  in  said  agreementt 
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and  has  duly  performed  all  conditions  thus 
far  to  be  performed  under  the  terms  of  said 
agreement  and  scholarship.  A  blank  form  of 
the  certificate  of  scholarship  Is  hereto  at- 
tached, marked  'Exhibit  B.' 

"(3)  That  unless  the  pininttff  is  debarred 
from  maintaining  this  action  by  reason  of 
its  failure  to  comply  with  the  statutes  of 
Kansas,  as  hereafter  appears  from  this  state- 
ment of  facts,  the  plaintiff  is  entitled  to 
Judgment  as  prayed  for  In  the  bill  of  particu- 
lars. 

"(4)  The  plaintiff  Is  a  corporation  having  a 
capital  stock,  and  the  profits,  If  any,  from  the 
operation  of  the  corporation,  belong  to  the 
corporation  to  be  distributed  in  dividends  or 
otherwise  applied  as  it  may  elect. 

"(5)  All  the  executive  officers  of  the  plain- 
tiff corporation  reside,  and  exercise  their 
functions  as  such  executive  officers,  at  Scran- 
ton,  Pa.,  and  not  in  Kansas. 

"(6)  The  business  of  the  plaintiff  Is  prepar- 
ing and  publishing  Instruction  papers,  text- 
books, and  illustrative  apparatus  for  the 
same,  for  courses  of  study  suited  for  teaching 
by  correspondence  through  the  mails,  and  for- 
warding such  publications  and  apparatus  to 
students  and  Instructing  them  through  the 
mail,  from  Srranton,  Pa.,  In  the  manner  set 
forth  In  Exhibit  A. 

"C7)  All  the  teachers  and  Instructors  of 
the  plaintiff  corporation  reside  and  perform 
their  duties  at  Scranton,  Pa.,  and  none  of 
them  reside  in  the  state  of  Kansas. 

"(8)  The  plaintiff  In  carrying  out  these 
operations  employs  local  or  traveling  agents, 
whose  title  is  solicitor  collector,  and  whose 
duties  are  to  procure  and  forward  to  the 
plaintiff  at  Scranton,  Pa.,  from  persons  in  a 
specified  territory,  on  blanks  furnished  by 
the  plaintiff,  similar  In  substance  to  the  print- 
ed portion  of  Exhibit  A  hereto  attached,  ap- 
plications for  scholarships  In  the  Internation- 
al Correspondence  Schools,  and  to  collect 
and  forward  deferred  payments  on  scholar- 
ships issued  by  the  plaintiff.  That  the  solic- 
itor collector  is  kept  informed  by  the  plaintiff 
of  the  various  fees  to  be  collected  for  the 
various  scholarships  offered  and  the  contract 
charges  to  be  made  for  cash  or  deferred  pay- 
ments, and  the  terms  of  payment  acceptable 
to  the  plaintiff.  In  order  that  applicants  may, 
80  far  as  practicable,  adapt  their  applica- 
tions to  their  needs. 

The  scholarship,  instruction  papers,  text- 
books, and  Illustrative  apparatus  called  for 
under  each  application  accepted  are  sent  by 
the  plaintiff  from  Scranton,  Pa.,  directly  to 
the  applicant;  and  Instruction  Is  Imparted 
by  means  of  correspondence  by  mail  between 
the  applicant,  from  his  residence,  and  the 
plaintiff  at  Scranton,  Pa.  Moneys  paid  by 
the  applicants  on  account  of  scholarships  are 
received  In  the  first  instance  by  the  solicitor 
collector  of  the  district,  where  the  applicant 
resides,  and  by  him  forwarded  to  the  plain- 
tiff. That  the  receipt  given  for  such  money. 
Kith  stub,  and  voucher  to  be  sent  the  plain- 


tiff, is  on  a  form  furnished  by  the  plaintiff, 
a  copy  of  which  is  hereto  attached,  marked 
'Exhibit  C,'  and  made  a  part  hereof. 

"(0)  One  J.  B.  Hughes  is  solicitor  collector 
for  plaintiff  for  a  territory  including  Topeta, 
Kan.,  and  Is  soliciting  students  to  take  corres- 
pondence courses  in  plaintiff's  schools.  He  has 
bis  office  in  Room  1,  Real  Estate  Building,  on 
Jackson  street,  in  the  city  of  Topeka,  and 
has  In  the  window  of  said  office  a  sign,  snt)- 
plled  by  plaintiff,  which  reads,  'Local  Agency 
International  Correspondence  Schools,  Scran- 
ton, Pa.'  In  his  office  are  bound  volumes, 
samples  of  some  of  the  volumes  that  are  sent 
out  by  plaintiff  as  pertaining  to  particular 
courses.  Said  office  is  paid  for  by  said 
Hughes,  8«id  Is  maintained  by  him  for  the 
purpose  of  furthering  the  procuring  of  appli- 
cations for  scholarships  for  plaintiff  and  the 
collection  of  fees  therefor,  as  above  set  forth ; 
and  the  plaintiff  has  no  office  in  the  state  of 
Kansas  for  the  puriKtse  of  doing  any  busi- 
ness other  than  that  herein  stated.  That 
said  Hughes  is  paid  a  fixed  salary  by  the 
plaintiff,  and  also  a  commission  on  the  num- 
ber of  applications  obtained  and  the  volume 
of  collections  made.  Numerous  persons  In 
the  city  of  Topeka  are  now,  and  were  at  the 
time  this  suit  was  filed,  and  at  the  time  the 
contract  herein  sued  on  was  accepted,  taking 
from  plaintiff  courses  of  Instruction  by  cor- 
respondence. Contracts  for  said  courses  were 
procured,  and  payments  thereof  were  and  are 
being  collected  and  remitted  by  plaintiff's 
solicitor  collector  In  the  manner  above  set 
forth.  Said  Hughes  makes  to  the  plaintiff 
a  'daily  report'  for  his  territory  on  blanks 
furnished  by  the  plaintiff;  and  snch  reports 
show  for  the  month  of  March,  1906,  aggre- 
gate collections  on  scholarships  and  deferred 
payments  on  scholarships  approaching  |500. 

"(10)  The  plaintiff  has  never  filed  with  the 
Secretary  of  State  of  the  state  of  Kansas  Its 
consent  to  be  sued  by  the  service  of  summons 
u|)on  said  Secretary,  or  any  application  for 
authority  to  do  business  In  the  state  of  Kan- 
sas, or  any  annual  reports;  and  It  has  no 
certificate  from  the  secretary  of  the  charter 
board  or  from  the  Secretary  of  State  as  to 
such  matters." 

Thereupon  the  court  of  Topeka  rendered 
Judgment  in  favor  of  the  plaintiff  for  the 
amount  claimed,  and  the  defendant  appealed 
therefrom  to  the  district  court  of  Shawnee 
county.  In  the  latter  court  the  case  was  sub- 
mitted upon  the  same  pleadings  and  the  same 
evidence,  and  Judgment  was  therein  rendered 
in  favor  of  the  defendant.  The  plaintiff 
brings  the  case  here. 

As  disclosed  by  the  agreed  statement  of 
facts,  a  principal  part  of  the  business  of  the 
plaintiff  was  selling  scholarships  in  many 
brandies  of  learning  and  collecting  the  pay 
therefor.  For  this  purpose  It  maintained  an 
agency  in  Kansas  and  had,  before  the  com- 
mencement of  this  action,  done  quite  an  ex- 
tensive business  with  numerous  customers 
and  was  evidently  seeking  and  intending  to 
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pursue  and  extend  this  business.  The  scholar- 
ships  entitled  the  owner  thereof  to  certain 
books  and  instruction,  and  -when  paid  for 
were  transferable.  It  Is  true  that  the  books 
and  instruction  papers  were  prepared  and  for 
warded  to  the  owner  of  the  scholarship  from 
another  state,  but  the  securing  of  the  order 
■  therefor  and  a  part  paj'ment  in  advance 
were  done  through  an  agent  In  this  state. 
This  agent  was  doing  business  In  Kansas,  not 
his  own  business  as  principal,  but  the  com- 
pany's business  as  its  agent.  Hence  the  com- 
pany was  doing  business  In  Kansas. 

We  are  unable  to  distinguish  this  case  In 
principle  from  Deere  v.  Wyland,  69  Kan.  255, 
76  Pac.  863,  and  on  the  authority  of  that  case 
and  the  authorities  there  cited  the  Judgment 
is  aflSrmed. 

JOHNSTON,  0.  J.,  and  GREENE,  BURCH, 
MASON,  and  GRAVES,  JJ.,  concur. 

PORTER,  J.  (dissenting).  The  business  of 
plaintiff  was  not  the  disposal  of  scholarships, 
but  the  teaching  by  correspondence  of  various 
branches  of  learning.  The  sale  of  the  cer- 
tificate entitled  the  purchaser  thereof  to  re- 
ceive Instruction,  and  was  a  mere  incident  of 
the  business.  When  preliminary  examina- 
tions of  applicants  for  admission  to  an  east- 
em  university  are  conducted  In  Kansas,  and 
certificates  issued,  the  university  Is  not  trans- 
acting its  principal  business  here,  nor  would 
the  fact  that  It  received  from  its  agent  here 
the  matriculation  fee  and  delivered  its  cer- 
tificate here  make  the  transaction  a  doing  of 
business  In  the  state  within  the  statute  re- 
quiring foreign  corporations  seeking  to  do 
business  In  the  state  to  make  application  for 
permission  to  do  so.  The  repetition  of  the 
transaction  does  not  make  it,  in  my  opinion, 
any  the  less  a  mere  incident  of  the  principal 
business  of  the  corporation. 


(77  Kan.  81«) 

ARNOLD  V.  HOPPER. 

(Supreme  Court  of  Kansas.    July  5,  1907.) 

1.  Appeal— ItEviEw— Findings    upon     Con- 

FLICTISO    KVIDENCE. 

The  findiuss  of  fact  by  the  trial  court  upon 
conflicting  evidence  will  not  be  disturbed  on  ap- 
peal. 

2.  Frauds,     Statute    op— Declaration    by 
Wife  of  HrKBANO's  Agency. 

A  statement  miide  to  plaintiff  by  defendant, 
a  married  woman,  tliat  he  might  treat  as  signed 
by  her  any  notes  to  which  her  name  was  signed 
by  her  husband  is  binding  uiM)n  lier  though  not 
in  writing,  since,  as  it  is  not  a  promLsf?  on  her 
part  to  perform  anything  the  statute  of  frauds 
does  not  apply. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Frauds,  Statute  of,  §§  lt>-2]. 

Error  from  District  Court,  Ness  County, 
Cbas.  E.  LobdeU,  Judge. 

Action  by  J.  C.  Hopper  against  Clara  B. 
Arnold  and  J.  G.  Arnold.  Judgment  for 
plaintiff  against  Clara  B.  Arnold,  and  she 
brings  error.    Affirmed. 


J.  F.  Wood,  for  plaintiff  In  error.  Foulks 
&  Wilson,  for  defendant  in  error. 

PER  CURIAM.  J.  C.  Hopper  commenced 
this  action  in  the  district  court  of  Ness  coun- 
ty to  recover  upon  a  promis.sory  note  made 
by  J.  G.  Arnold  and  Clara  B.  Arnold,  who 
were  husband  and  wife.  The  husband  sign- 
ed the  wife's  name  to  the  note.  Afterwards 
he  abandoned  her  and  left  the  stata  She 
alone  was  served  with  summons  In  the  suit. 
She  denied  the  execution  of  the  note  under 
oath.  To  avoid  this  answer,  the  plaintiff 
filed  a  reply  which  reads:  "Second.  Spe- 
cially replying  to  the  second  count  of  said 
answer,  be  avers  that  prior  to  the  time  of 
the  execution  and  delivery  of  the  note  sued 
on  herein,  to  wit,  about  the  month  of  No- 
vember, 1900,  the  defendant  Clara  B.  Arnold, 
for  the  purpose  of  inducing  the  plaintiff 
thereafter  to  accept  notes  with  her  name 
signed  thereto  by  her  husband,  J.  G.  Arnold, 
and  for  the  purpose  of  giving  the  plaintiff 
to  know  and  understand  that  her  husband 
had  authority  to  sign  her  name  to  promis- 
sory notes,  stated  and  declared  to  plaintiff 
that  her  said  husband  had  authority  to  sign 
her  name  to  said  notes,  and  that  thereafter 
any  notes  with  her  name  so  signed  and  de- 
livered to  plaintiff  she  would  honor  and  treat 
as  her  note  as  fully  as  If  she  bad  signed  the 
same  In  person,  and  plaintiff  avers  that 
thereafter  J.  G.  Arnold,  husband  of  the  de- 
fendant Clara  B.  Arnold  did  execute  and  de- 
liver to  plaintiff  a  promissory  note  so  signed 
with  bis  own  name  and  the  name  of  his 
wife,  and  his  wife  recognized  and  honored 
the  same  as  her  note  and  obligation  without 
objections,  thereby  as  well  as  by  her  state- 
ments and  declarations  aforesaid  causing 
plaintiff  to  believe  that  her  husband  had  au- 
thority to  sign  her  name  to  promissory  notes 
given  to  plaintiff,  and  plaintiff  says  that  at 
no  time  subsequent  to  the  making  of  said 
statement  of  defendant  Clara  B.  Arnold,  and 
prior  to  the  execution  and  delivery  of  the 
note  in  suit,  did  plaintiff  have  any  knowl- 
e<.1i;c  or  Information  of  any  kind  that  the 
said  defendant  Clara  B.  Arnold  would  not 
honor  notes  given  to  plaintiff  so  signed,  nor 
did  he  have  any  knowledge  or  Information 
tlint  the  defendant  J.  G.  Arnold  had  no  au- 
thority to  sign  his  wife's  name  to  notes  given 
to  plaintiff,  and  plaintiff  avers  that  by  rea- 
son of  said  statement  of  Clara  B.  Arnold  and 
of  her  subsequently  honoring  a  promissory 
note  so  signed  and  delivered  to  plaintiff  he 
believed  that  her  husband  was  by  her  au- 
thorised to  sign  such  notes  and  so  believing 
he  accepted  the  note  In  suit  so  signed."  The 
court  on  the  trial  made  findings  of  fact 
which  read:  "I  find  the  facts  to  be  that  the 
name  of  Clara  B.  Arnold  was  signed  to  the 
note  in  controveray  by  J.  G.  Arnold ;  that  be- 
fore the  execution  of  said  note  the  defendant 
Clara  B.  Arnold  had  said  to  J.  C.  Hopper  In 
substance  that  he  miglit  treat  as  signed  by 
her  any  notes  to  which  her  name  was  signed 
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by  J.  G.  Arnold,  wblcb  authority  had  never 
been  revoked.  I  conclnde  that  stich  state- 
ment by  defendant  was  snfllelent  In  law  to 
render  her  liable  upon  the  note  sued  on" — 
and  thereupon  entered  judgment  against 
Clara  B.  Arnold  for  the  face  of  the  note, 
with  Interest 

These  findings  are  challenged  on  the 
ground  that  they  are  not  sustained  by  the 
evidence.  There  was  a  sharp  and  decided 
conflict  between  the  witneBsea,  and  we  see 
no  reason  to  depart  from  the  mle  that  this 
court  will  be  bound  by  findings  of  fact  foimd 
under  such  drcnmstances.  It  was  suggested 
In  argument  that  the  statement  made  by  the 
plaintiff  In  error  to  the  defendant  In  error 
not  being  In  writing  was  In  violation  of  the 
statute  of  frauds  and  void.  An  examina- 
tion of  It,  however,  will  show  that  it  does 
not  amount  to  a  contract  or  promise  on  her 
part  to  do  or  perform  anything,  but  Is  mere- 
ly a  declaration  that  J.  6.  Arnold,  her  hus- 
band, was  authorized  to  execute  promissory 
notes  In  her  name.  This  Is  the  real  pur- 
port of  the  statement  made  by  her,  and  the 
defendant  In  error  relied  thereon  when  he 
accepted  the  notes  so  executed.  The  statute 
of  frauds  does  not.  therefore,  apply. 

Judgment  is  affirmed. 


(76  Kan.  333) 

REEVES  ft  CO.  V.  BASCUE. 

(Supreme  Court  of  Kansas.     July  5,  1907.) 

1.  E.^EMPTioNS— Tools  and   Implements. 

A  traption  eneine  and  the  saws,  bolt,  car^ 
ripr.  and  oth<>r  Appliances  commonly  nsed  in  oon- 
D^ction  with  such  an  enxine  for  sawing  loKs 
and  making  lumber  are  tools  and  implements 
within  thp  meaning  of  subdivision  8,  §  3018. 
Oen.  St.  lOOl.  and  are  exempt  to  an  owner  who 
is  a  rosident  of  the  state  and  the  bead  of  a  fam- 
ily, where  they  are  necessary  to  and  are  per- 
sonally used  by  him  In  carrying  on  the  business 
of  sawing  logs  and  converting  them  into  lumber. 
fEd.  Xote. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23.  Exemptions.  8  56.1 

2.  rnATTFT,     MORTOAOE— RxOfPT     PROPERTY— 

SioNATORE  OP  Wife. 

A  mortgafre,  giveu  upon  such  appliances  by 
the  owner,  witl-.ottt  the  consent  or  signature  of 
his  wife,  is  invalid. 

fEd.  Note.— For  ca.ses  in  point,  see  Cent  Dig. 
vol.  23,  Exemptions,  i  110.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Crawford  Coim- 
ty ;  Arthur  Fuller,  Judge. 

Action  by  Reeves  &  Co.  against  D.  Bas- 
coe.  Judgment  for  defendant  and  plain- 
tiff brings  error.    Affirmed. 

Ryan  &  Phillips,  for  plaintiff.  T.  J.  Karr, 
for  defendant. 

JOHNSTON,  C.  J.  This  was  an  action 
brought  by  Reeves  ft  Co.  to  recover  posses- 
sion of  a  traction  engine  and  sawmlil  used 
In  connection  with  It  for  the  sawing  of  lum- 
ber. Bascue  purchased  a  part  of  a  thresh- 
ing outfit  from  plaintiff,  and  to  secure  pay- 
ment of  a  portion  of  the  purchase  price  made 


a  chattel  mortgage  on  the  OiHcbtnery  In  con- 
troversy.    He  failed   to   make  one  of  the 
payments  when  it  became  due,  and  the  plain- 
tiff thereupon  secured  possession  of  the  prop- 
erty under  a  writ  of  replevin.    The  principal 
defense  made  by  Bascue  was  that  the  chattel 
I  mortgage  under  which  the  plaintiff  claimed 
I  the  right  of  possession  was  void.    The  basis 
I  of  this  claim  was  that  he  was  a  married 
j  man,  the  head  of  a  family,  that  the  property 
I  was  exempt  and  that,  as  his  wife  did  not 
i  Join  him  In   the  execution  of  the   chattel 
i  mortgage,  It  was  void.    The  trial  resulted 
I  in  a  Judgment  In  favor  of  the  defendant  for 
I  the  possession  of  the  property,  or  Its  value 
1  placed  at  $630,  and  also  for  IS57.50  as  dam- 
ages for  the  wrongful  detention  of  the  prop- 
erty. 

The  plaintiff  complains  and  contends  that 
the  engine  and  other  appliances  for  sawing 
lumber  Is  a  manufacturing  plant,  and  cannot 
be  classed  as  the  necessary  tools  and  im- 
plements of  the  defendant's  business.  His 
principal  business,  it  appears,  is  sawing  tim- 
ber Into  lumber  of  various  dimensions  and 
forms.  He  did  use  the  traction  engine  in 
threshing  for  a  brief  time  during  the  thresh- 
ing season,  but  the  sawing  of  lumber  ap- 
pears to  have  beoi  his  principal  occupation. 
Aside  from  the  traction  engine,  which  Is 
portable,  the  saws,  carrier,  belts,  etc.,  are 
said  to  be  such  as  can  be  moved  In  a  farm- 
er's wagon.  Were  they  exempt?  The  stat- 
ute provides  that  there  shall  be  exempt  to 
a  resident  of  the  state  who  Is  the  bead  of  a 
family  "the  necessary  tools  and  implements 
of  any  mechanic,  miner,  or  other  person,  used 
and  kept  in  stock  for  the  purpose  of  carry- 
ing on  his  trade  or  business  and  In  addi- 
tion thereto  stock  in  trade  not  exceeding 
$400.00  In  value."  Gen.  St  1901,  (  3018. 
subd.  8.  It  will  be  observed  that  the  fact 
that  the  tools  and  Implements  are  large  and 
heavy  does  not  take  them  out  of  the  opera- 
tion of  the  statute.  Neither  la  there  any 
limit  placed  on  the  number,  character,  or 
value  of  the  tools  and  Implements  protected 
by  the  exemption.  It  is  enough  that  they 
belong  to  the  mechanic,  miner,  or  other  per- 
son, that  they  are  necessary  and  are  per- 
sonally used  for  the  purpose  of  carrying 
on  his  trade  or  business.  If  he  uses  the 
tools  and  implements  In  person,  and  per- 
I  forms  a  considerable  portion  of  the  work 
himself,  It  would  seem  to  be  Immaterial 
whether  he  Is  called  a  manufacturer  or  a 
mechanic. 

A  liberal  Interpretation  Is  given  to  stat- 
utes of  exemption,  and  following  the  one  al- 
ready placed  upon  this  provision  In  Jack- 
man  V.  Lambertson,  71  Kan.  138,  80  Pac.  B5, 
the  appliances  in  controversy  must  be  held 
to  be  exempt.  In  that  case  a  traction  engine, 
with  a  separator,  belts,  and  other  parts  of  a 
threshing  outfit  were  held  to  be  Implements 
within  the  meaning  of  the  exemption  stat- 
ute, and  further  that  a  chattel  mortgage  giv- 
en by  the  owner  of  an  outfit  in  which  Us 
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wife  did  not  Join  was  Invalid.  In  another 
case  It  was  held  that  a  printing  plant  used 
by  the  head  of  a  family  for  printing  a  news- 
paper, a  business  to  which  he  devoted  the 
greater  part  of  his  time,  some  of  the  work 
being  done  by  himself,  but  the  larger  part  by 
bis  employes,  constituted  tools  and  imple- 
ments within  the  meaning  of  the  statute  and 
was  exempt  Bliss  v.  Vedder,  34  Kan.  57, 
7  Pac.  599,  55  Am.  Rep.  237.  The  engine  and 
sawmill  being  exempt,  the  mortgage  given 
thereon,  without  the  consent  or  signature 
of  Bascne's  wife,  is  without  validity,  and 
gave  Reeves  &  Go.  no  right  of  possession. 
Gen.  St  1901,  8  4255;  Slsinner  v.  Banlc,  63 
Kan.  842,  66  Pac.  997;  Alexander  v.  Logan, 
65  Kan.  505,  70  Pac.  339 ;  Jackman  v.  Lam- 
bertson,  supra. 

The  objection  to  striking  out  a  portion  of 
the  plaintiff's  reply  is  without  merit,  and  we 
find  nothing  substantial  In  the  objections 
made  to  the  rulings  on  the  admission  of  tes- 
timony. The  defendant  asked  for  damages 
resulting  from  the  wrongful  taking  and  de- 
tention of  the  property,  and  was  entitled  to 
show  and  recover  the  usable  value  of  the 
property  from  the  time  of  the  taking  np  to 
the  date  of  judgment  Xandle  v.  Kingsbury, 
17  Kan.  195,  22  Am.  Rep.  282;  Werner  ▼. 
Graley,  54  Kan.  383,  88  Paa  482;  Bank  v. 
Showers,  65  Kan.  431,  70  Pac.  332.  He  was 
also  entitled  to  recover  for  the  injury  to 
the  property  while  It  was  unlawfully  de- 
tained. 

There  was  sufficient  proof  to  sustain  the 
findings  of  the  court,  and  its  judgment  will 
be  affirmed.    All  the  Justices  concurring. 


(76  Kan.  343) 


JONES  V.  ADAIR. 


(Supreme  Court  of  Kansas.     July  5,  1907.) 

1.  Principal  akd  Aosnt— Tbarsactionb  Be- 
tween. 

An  agent  of  a  proprietor  of  a  hotel  who 
conatmcts  a  drain  or  sewer  to  be  used  in  con- 
nection with  tlie  hotel  for  and  at  the  expense 
of  the  proprietor  does  not  become  the  owner  of 
the  appurtenance  merely  because  the  contracts 
for  the  privilege  of  laying  the  sewer  in  the 
streets  of  the  city  and  over  the  land  of  another 
were  made  in  the  name  of  the  agent  instead  of 
his  principal. 

2.  TaiAIr-DEMURBEB  TO   EVIDKNCK. 

On  a  demurrer  to  plaintiffs  evidence,  the 
court  may  not  weigh  conflicting  testimony,  or 
disl)elieve  and  disregard  that  offered  in  his  lie- 
halt  which  tends  to  sustain  his  cause  of  action. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  |§  354,  356.] 

(Syllabns  by  the  Court) 

Error  from  District  Court  Chase  Oonnty; 
J.  Harvey  Frith,  Judge  pro  tem. 

Action  by  Pate  S.  Jones  against  Wit  Adair. 
Judgment  for  defendant  and  plaintiff  brings 
error.    Reversed. 

Madden  ft  Doolittle  and  O.  M.  Dameron, 
for  plaintiff  in  error.  Orlsbam  ft  Swan,  for 
defendant  in  error. 


JOHNSTON,  C.  J.  This  wu  an  action  by 
Pate  S.  Jones  to  enjoin  Wit  AdaIr  from  Inter- 
fering with  the  use  and  enjoyment  of  a  sew- 
er connecting  with  his  hotel,  and  which  he 
claims  to  own.  He  alleged  and  offered  proof 
to  show  that  In  1890  Stephen  F.  Jones,  who 
was  an  owner  of  a  hotel  in  Strong  City,  desir- 
ed to  construct  a  sewer  from  the  hotel  to  the 
Cottonwood  river.  To  do  so  It  was  necessary 
to  pass  through  the  streets  of  Strong  City 
and  across  the  right  of  way  of  the  A.,  T.  & 
S.  F.  Railway  Company.  Wit  Adair,  who 
was  then  an  employA  and  agent  of  Stephen  F. 
Jones,  procured  the  consent  of  the  city  to  lay 
a  sewer  along  the  streets,  and  entered  Into  a 
contract  with  the  railway  company  to  lay 
it  under  the  tracks  of  the  railroad.  Although 
these  things  were  done  for  Stephen  F.  Jones, 
and  In  order  that  be  might  build  his  sewer, 
the  privileges  were  taken  and  the  contracts 
made  In  the  name  of  Adair,  Instead  of  that 
of  his  employer.  Stephen  F.  Jones  furnished 
the  money  and  built  the  sewer,  and  It  was 
thereafter  used  In  connection  with  the  hotel. 
In  1903  Stephen  F.  Jones  conveyed  the  hotel 
and  Its  appurtenances  to  the  plaintiff.  Pate 
8.  Jones,  and  some  time  later  Adair,  claim- 
ing to  own  the  sewer,  threatened  to  dis- 
connect It  from  the  hotel,  and  hence  the 
present  action  was  brought  When  plalntiirB 
evidence  was  introduced,  the  trial  conrt  sus- 
tained a  demurrer  to  his  evidence,  dissolved 
the  temporary  restraining  order,  and  denied 
the  permanent  injunction  sought  by  plaintiff. 

The  testimony  fairly  tended  to  sustain  the 
plaintilTs  claim  of  ownership  in  the  sewer 
and  a  right  to  its  use,  and  hence  the  ruling 
of  the  court  #annot  be  upheld.  It  was 
shown,  without  contradiction,  that  the  sewer, 
which  was  an  appurtenance  of  the  hotel,  was 
bnllt  for  the  owner,  and  that  the  cost  of 
construction  was  paid  by  him.  It  was  done. 
It  Is  true,  under  the  direction  of  Adair,  bnt 
the  evidence  Is  that  In  doing  so  he  was  acting 
as  the  agent  of  the  hotel  proprietor.  He 
could  not,  while  acting  for  his  principal,  and 
investing  his  principal's  money  In  an  Im- 
provement of  the  hotel,  very  well  acquire 
ownership  in  It  The  mere  fact  that  the  con- 
tract made  and  the  privilege  obtained  In  be- 
half of  his  principal  were  in  Ills  own  name 
did  not  divest  the  principal  of  his  property, 
nor  give  the  agent  an  ownership  which  be 
could  assert  against  the  principal  or  one  hold- 
ing nnder  him.  Butler  v.  Kaulba(^  8  Kan. 
668. 

So  far  as  the  agent  Is  concerned,  the  con- 
tracts, although  made  In  his  own  name,  are 
In  law  the  contracts  of  his  principal,  and  it 
does  not  appear  that  the  railway  company  or 
the  city  with  whom  the  contracts  were  made 
are  disputing  the  rights  of  the  plaintiff  nn- 
der them.  The  agent  may  have  been  entitled 
to  be  reimbursed  for  expenses  Incurred  In  the 
transactions,  but  not  to  the  ownership  of  the 
property  acquired  for  his  principal  and  paid 
for  by  his  principal's  money.  The  trial  court 
may  have  discredited  the  testimony  of  tba 
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plaintiff,  bnt  the  testimony  offered  In  his 
behalf  could  not  be  disbelieved  and  disre- 
garded on  a  demurrer  to  evidence.  On  that 
test  every  part  of  the  testimony  favorable  to 
the  plaintiff  Is  deemed  to  be  true,  and  every 
conclusion  which  It  tends  to  prove  Is  deemed 
to  be  admitted.  Christie  v.  Barnes,  33  Kan. 
317,  6  Pac.  090 ;  Buoy  v.  Milling  Co.,  68  Kan. 
436,  75  Pac.  466. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceeding.  AH 
the  Justices  concurring. 


(Tt  Kan.  3«i) 

STATE  T.  THOMPSON. 
(Supreme  Court  of  Kansas.    July  6,  1907.) 

1.  CRnriNAr.    Law— Information  —  Indorse- 
ment oi'  Witnesses. 

Where  a  defendant  is  prosecuted  for  a  vio- 
lation of  the  prohibitory  law  ujKin  an  informa- 
tion verified  positively  by  an  A.ssistant  Attorney 
Oeneral,  he  cannot  complain  that  such  officer 
is  permitted  to  testify  without  his  name  having 
been  indorsed  thereon  as  a  witness. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  um,  1430.] 

2.  Intoxicatino  Liquors  —  Illegal  Sale  — 
Evidence. 

The  evidence  examined,  and  he!d  not  to 
support  a  conviction. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
VOL  29,  Intoxicating  Liquors,  U  300,  322.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Allen  County; 
Oscar  Foust,  Judge. 

Felix  Thompson  was  convicted  of  main- 
taining a  nuisance,  and  appeals.    Reversed. 

Qyler  &  Barnes,  for  appellant  F.  S. 
Jackson,  Atty.  Gen.,  John  S.  Dawson,  Asst. 
Atty.  Gen.,  and  C.  L.  Evans,  Co.  Atty.,  for 
the  State. 

MASON,  J.  Felix  Thompson  appeals  from 
a  conviction  upon  a  charge  of  ranlntaining 
a  statutory  nuisance  by  Iteeping  a  place 
where  Intoxicating  liquors  were  unlawfully 
sold. 

Complaint  Is  made  of  the  admission  of 
the  testimony  of  a  witness  whose  name  was 
not  Indorsed  on  the  information.  The  wit- 
ness in  question  was  the  Assistant  Attorney 
General,  who  had  verified  the  Information 
by  bis  positive  affldavit.  He  was  the  com- 
plainant, and  It  was  not  necessary  that  bis 
name  should  be  so  Indorsed  In  order  to 
warn  the  defendant  to  be  ready  to  meet  such 
testimony  as  be  might  be  able  to  give.  The 
case  Is  within  the  reason  of  the  rule  applied 
In  State  v.  Bundy,  71  Kan.  779,  81  Pac.  459, 
where,  In  a  prosecution  under  the  prohibitory 
law  based  upon  testimony  taken  before  the 
county  attorney,  it  was  held  to  be  unneces- 
sary to  Indorse  upon  the  Information  the 
names  of  witnesses  whose  sworn  statements 
80  obtained  were  attached  thereto. 

The  further  contention  Is  made  that  the 
evidence  did  not  support  the  verdict  It 
was  sufficiently  shown  that  a  nuisance  had 


been  maintained  for  some  time  at  the  place 
described  In  the  Information.  The  only  evi- 
dence, however,  connecting  the  defendant 
with  It,  was  the  testimony  of  one  witness 
that  "they  said"  it  was  bis,  and  that  he  had 
seen  him  there  "standing  around,"  "not  do- 
ing anything  in  particular,"  and  of  another 
that  four  days  after  the  information  was 
filed  the  defendant  was  found  there  acting 
as  proprietor.  The  defendant,  of  course, 
could  not  be  convicted  upon  rumor.  The 
mere  fact  of  his  presence  In  a  place  where 
the  law  was  being  violated  had  no  tendency 
to  connect  him  with  its  management,  and  no 
presumption  that  he  was  its  keeper  before 
the  prosecution  was  begun  arose  from  a 
showing  that  such  relation  existed  four  days 
later.  Topeka  v.  Chesney,  66  Kan.  480,  71 
Pac.  843;  State  v.  DureJn,  70  Kan.  1,  7,  78 
Pac.  152. 

The  Judgment  Is  therefore  reversed.    All 
the  Justices  coneuiTlng. 


(Tt  Kan.  2M) 
NICHOLS  V.  BOARD   OF  COM'RS  OF 
SHAWNEE  COUNTY. 

(Supreme  Court  of  Kansas.    July  C,  1907.) 

District    and    Pbosecl'tino    Attobnets  — 

Compe.nration. 

.\  county  attorney  who  is  directed  by  the 
board  of  county  coniDiissioners  to  defend  or 
represent  his  county  in  litigation  pendluK  in  the 
T'nited  States  court  may  recover  for  such  serv- 
ices, notwithstanding  at  the  time  the  services 
are  performed  such  court  may  he  held  in  the 
same  county. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  District  and  Prosecuting  Attorneys,  g 
22.1 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Shawnee  Coun- 
ty; A.  W.  Dana,  Judge. 

Action  by  Galen  Nichols  against  the  board 
of  county  coniuiissioners  of  Shawnee  county. 
Judgment  for  defendant  on  demurrer,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

Galen  Nichols,  In  pro.  per.  J.  J.  Scheneck, 
for  defendant  in  error. 

PORTER,  J.  May  a  county  attorney  who 
has  been  employed  by  the  board  of  county 
commissioners  to  represent  the  county  In  liti- 
gation In  the  federal  courts  In  which  the 
county  is  a  party  recover  fees  for  his  services 
performed  under  such  contract  where  the 
federal  court  was  held  In  his  county?  Thla 
is  the  sole  question  for  determination. 

Galen  Nichols,  while  county  attorney  of 
Shawnee  county,  was  employed  by  the  board 
of  county  commissioners  to  represent  the 
board  In  the  Circuit  Court  of  the  United 
States  In  a  suit  brought  against  the  county 
by  William  H.  Keepers  to  recover  $9,346  on 
account  of  extra  material  and  labor  alleged 
to  have  been  furulsbe<l  In  the  construction  of 
.the   Melau   bridge   over   the   Kansas   river. 
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The  suit  was  pending  In  the  federal  court 
for  eight  months,  and  after  Mr.  Nichols  had 
appeared  therein  a  number  of  times,  and 
performed  services  as  attorney  for  the  coun- 
ty, the  board  compromised  the  case  and  re- 
fused to  allow  him  for  his  services.  Hence 
this  action.  It  appeared  from  the  petition 
that  part  of  the  services  were  performed 
while  the  federal  court  was  sitting  in  Leav- 
enworth county,  and  part  while  it  was  sit- 
ting In  Shawnee  county.  The  trial  court 
sustained  a  demurrer  to  that  part  of  the  peti- 
tion in  which  it  was  sought  to  recover  for 
services  performed  while  the  federal  court 
was  In  session  in  Shawnee  county,  and  plain- 
tiff, electing  to  stand  upon  the  averments  of 
his  petition  In  that  respect,  brings  error. 

The  question  has  been  settled  in  the  af- 
firmative, and  the  county  held  liable,  in  a 
case  where  the  county  attorney  was  obliged 
to  attend  the  sessions  of  the  federal  court  In 
another  county.  David  J.  Brewer,  while 
coimty  attorney  of  Leavenworth  county,  was 
directed  by  the  county  commissioners  to  per- 
form certain  services  for  his  county  in  the 
federal  court  He  performed  the  services, 
and  the  county  then  refused  to  pay  him  for 
them.  He  brought  suit,  and  this  court  held 
that  he  was  entitled  to  recover.  County  of 
Leavenworth  v.  Brewer,  9  Kan.  307.  In  that 
case  the  services  were  performed  outside  of 
the  county,  the  federal  court  sitting  at  the 
time  in  Shawnee  county.  In  Gillett  v.  Com'rs 
of  Lyon  Co.,  18  Kan.  410,  the  county  was 
held  liable  for  services  of  the  county  attorney 
rendered  outside  his  county  in  two  suits, 
one  pending  in  the  Supreme  Court,  and  one 
in  Harvey  county.  To  the  same  effect,  see 
Huffman  v.  County  of  Greenwood,  25  Kan.  04. 

The  Brewer  Case  was  decided  In  1872.  and 
defendant  in  error  contends  that,  while  it 
was  good  law  then.  It  is  no  longer  the  law, 
for  the  reason  that  the  Legislature  of  1S07 
repealed  the  act  fixing  the  salaries  of  county 
attorneys  and  enacted  a  new  provision  by 
which  the  salaries  allowed  should  be  In  full 
compensation  for  all  services  performed. 
Gen.  St.  18C8,  c.  25,  §  139,  reads:  "The 
county  attorneys  of  the  several  counties  of 
this  state  shall  be  allowed  by  the  board  of 
county  commissioners,  as  compensation  for 
their  services,  a  salary  as  follows."  The  lan- 
guage of  Acts  1897,  p.  27C,  c.  131,  §  7,  is: 
"The  county  attorneys  of  the  several  counties 
of  the  state  shall  be  allowed,  by  the  board 
of  county  commissioners  of  their  respective 
counties,  the  following  salaries  per  annum, 
as  full  compensation  for  all  services  perform- 
ed." From  the  employment  of  the  words 
"full  compensation  for  all  services  performed" 
it  is  seriously  argiied  that  the  Legislature  had 
in  mind  the  foregoing  decisions,  and  intended 
thereby  to  establish  a  different  rule,  so  that 
thereafter  a  county  attorney  should  not  be 
permitted  to  recover  for  services  performed 
outside  bis  county.  If  such  was  the  legisla- 
tive hitent,  it  was  certainly  not  expressed  in 
apt  aud  appropriate  language.   Two  years  lat- 


er the  Legislature  of  1899  In  re-enacting  the 
same  law  dropped  the  word  "fall"  before  "com- 
pensation"  and  might  have  omitted  the  word 
"all"  before  "service«"  without  the  slightest 
change  in  sense  or  meaning.  We  cannot  be- 
lieve that  the  language  used  in  the  act  of 
1808  meant  anything  less  than  full  compen- 
sation for  all  services  performed,  or  that  the 
use  of  the  explicit  terms  "full"  and  "all"  in 
the  act  of  1897  added  anythtag  of  substance 
to  the  old  law  or  changed  Its  sense  or  mean- 
ing. 

This  case  is  ruled  by  the  David  J.  Brewer 
Case,  imless  the  fact  that  the  federal  court 
happened  to  sit  in  the  coimty  where  Galen 
Nichols  was  county  attorney,  thus  rendering 
It  unnecessary  for  him  to  go  outside  hia 
county  while  representing  the  board  In  the 
federal  court,  is  a  circiuistance  whicb  eall» 
for  a  different  rule.  Section  136,  e.  28,  ot 
the  General  Statutes  of  1868,  which  pre- 
scribes the  duties  of  county  attorneys,  Is  still 
the  law,  and  reads  as  it  read  when  the  Brew- 
er Case  was  decided.  It  still  In  general 
terms  defines  the  duties  of  county  attorneys 
as  follows:  "It  shall  be  the  duty  of  the 
county  attorney  to  appear  in  the  several 
courts  of  their  respective  counties,  and  prose- 
cute or  defend  on  behalf  of  the  people  all 
suits,  applications,  or  motions,  civil  or  crim- 
inal, arising  under  the  laws  of  this  state,  in 
which  the  state  or  their  county  is  a  party  or 
Interested."  The  "courts  of  their  respective 
counties"  was  held  In  the  Brewer  Case  not 
to  have  reference  to  the  courts  of  the  United 
States.  And  we  are  of  the  opinion  that, 
without  extending  the  doctrine  of  that  case 
beyond  its  logical  conclusions,  a  county  at- 
torney who  is  directed  by  the  county  board 
to  defend  or  represent  his  county  in  litigation 
pending  in  the  United  States  court  may  re- 
cover for  such  services,  notwithstanding  at  the 
time  the  services  are  performed  such  court 
may  be  held  in  the  same  county.  No  matter 
where  a  court  of  the  United  States  may  sit, 
it  is  no  sense  one  of  the  courts  of  the  county 
wiiere  it  sits.  The  services  performed  by 
the  county  attorney  in  the  courts  of  the 
United  States  are  not  those  which  his  duties 
or  the  law  require  him  to  perform.  If  the 
board  employ  or  direct  him  to  act  for  the 
county  in  such  courts,  the  county  is  liable  to 
him  for  the  services  he  performs  under  such 
employment  or  direction,  except  the  giving 
to  the  board  of  advice  in  respect  to  the  litiga- 
tion. 

The  sittings  of  the  courts  of  the  United 
States  for  the  district  of  Kansas  are  frequent- 
ly changed  from  one  county  to  another  as 
the  centers  of  population  and  business  change. 
The  construction  which  defendant  in  error 
contends  for  would  not  give  the  statutes  fix- 
ing the  duties  and  compensation  of  county 
attorneys  uniform  operation.  The  county  of 
Wyandotte,  for  instance,  where  the  courts  of 
the  United  States  are  frequently  held,  might 
become  involved  In  a  vast  amount  of  litiga- 
tion in  those  courts,  and  the  county  attorney; 
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might.  In  the  opinion  of  the  board,  be  better 
qualified  than  any  one  else  to  represent  the 
county's  Interests  therein.  He  would  have 
onerous  duties  imposed  upon  him  for  which 
he  could  recover  no  compensation,  while  the 
same  officer  of  an  adjoining  county  could  re- 
cover for  similar  services  performed  for 
his  county  In  the  same  court.  The  Supreme 
Court  sits  only  In  Shawnee  county.  The 
county  attorney  of  that  county  without  di- 
rection or  employment  of  the  board  would 
be  required  to  attend  this  court  in  all  cases 
where  the  county  might  be  interested,  for 
which  he  would  receive  no  pay  beyond  bis 
regular  salary,  while  the  county  attorney 
of  any  other  county  in  the  state,  whose 
duties  are  fixed  by  the  same  statute,  could 
recover  compensation  for  similar  services 
in  the  Supreme  Court,  if  directed  or  employ- 
ed by  his  county.  The  law  prescribing  the 
duties  and  fixing  the  compensation  of  coun- 
ty attorneys  was  never  Intended  to  produce 
such  absurd  conseciuences. 

The  decisions  which  settle  the  liability 
of  a  cotmty  in  cases  of  this  character  were 
not  placed  solely  on  the  grotmd  that  the 
services  performed  obliged  the  attorney  to 
go  beyond  the  county,  although  in  all  the 
cases  heretofore  (U>clded  such  was  the  fact, 
and  it  was  given  most  prominence.  The 
reasoning  of  the  cases  rests,  after  all,  upon 
the  proposition  that  the  services  performed 
are  not  within  the  duties  imposed  by  law 
upon  the  county  attorney.  The  c-ouuty  at- 
torney, in  theory  at  least,  goes  beyond  the 
realm  of  his  ofliclal  duties  when  he  steps 
Into  one  of  the  courts  of  the  United  States, 
although  it  may  be  sitting  in  a  bnildins 
across  the  street  from  where  his  office  is 
located.  Nor  do  we  feel  disposed  in  a  case 
of  this  character  to  split  hairs  over  the  fa<'t 
that  necessarily  the  county  attorney,  while 
preparing  the  pleadings  and  fitting  himself 
to  represent  his  client  properly,  may  iiave 
performed  some  of  his  lalwrs  while  in  the 
county,  lie  is  entitled  to  re<-over  a  reason- 
able attorney's  fee  for  his  services  In  <'oiirt, 
which  includes  compensation  for  the  labor 
of  preparation,  and  this  without  reference 
to  where  It  is  i)erfornied.  The  United  States 
court  might  appoint  a  referee  to  take  testi- 
mony who  would  hold  the  hearing  in  tlie 
office  of  the  county  clerk,  or,  for  tiiat  mat- 
ter, in  the  office  of  the  county  attorney,  and 
still  we  think  the  county  attorney  could  re- 
cover for  his  services  in  api)earlng  before 
the  referee.  For  any  advice  given  to  the  1x)ard 
of  county  commissioners  In  refereu<-e  to  such 
litigation  he  cannot  recover,  for  the  rea- 
son that  to  give  the  board  advice  on  all 
legal  matters  is  one  of  the  duties  of  his 
office.  Huffman  t.  County  of  Greenwood, 
supra. 

We  conclude  that  the  demurrer  should 
have  been  overruled,  and  the  cause  will 
therefore  be  reversed  and  remanded  for  fur- 
ther proceedings.  AU  the  Justices  concur- 
ring. 

MPv-e 


(76  Kan.  SU) 
Ex  parte  BI/LIS. 

(Snpreme  Court  of  Kansas.    July  6,  1007.) 

1.  STATt'TEs— Title  op  Act. 

The  title  to  chapter  !«.">.  p.  242.  Laws  1887, 
is  broad  enough  to  include  the  provision  of  sec- 
tion r.  (heroot  (section  2170,  Gen.  St.  11)01),  which 
authorizps  the  taxins  of  attorney's  fep.<!  as  costs 
in  prosecutions  brought  by  the  Attorney  Gen- 
eral or  his  assistant  under  the  prohibitory  liq- 
uor law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,   Statutes,   !S   158-1(K).] 

2.  Habeas  Corpus — Gbounds  of  Dischaboe. 

The  fact  that  a  county  jail  is  in  bad  con- 
dition and  is  an  unfit  place  in  which  to  keep 
prisoners  confined  will  not  authorise  this  court 
to  order  a  prisoner  couhued  therein  released  on 
habeas  corpus. 

3.  Saub— Cruel  ob  Unusual  Punishment. 

The  board  of  county  commissioners  alone 
have  authority  to  order  the  release  of  a  person 
committed  to  the  county  jail  for  failure  to  pay  a 
fine  and  costs.  The  refusal  of  the  board  to  dis- 
charge a  convicted  person  who  has  been  found  to 
their  satisfaction  to  be  unable  to  pay  the  fine  or 
costs  will  not  make  his  imprisonment  cruel  or 
unusual  punishment,  nor  furnish  ground  for  Itis 
release  by  habeas  corpus. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Iaw,  J  3308.] 

(Syllabus  by  the  Court.) 

Application  of  (3eorge  Ellis  for  writ  of  ha- 
beas corpus.    Writ  denied. 

There  Is  an  agreed  statement  of  facts,  from 
which  It  appears  that  George  Eilla,  the  peti- 
tioner, on  the  27th  day  of  September.  1905, 
was  convicted  In  tiie  district  coin-t  of  Wil- 
son county  of  violating  the  prohibitory  liquor 
law,  upon  an  Information  containing  52 
counts,  and  was  sentenced  by  the  court  on 
each  count  to  Iniprisonuicut  in  the  county  Jail 
of  Wilson  county  for  the  term  of  30  days  and 
to  pay  a  fine  of  ?100,  and  committed  to  the 
couuty  jail  until  the  fine  and  c-osts  were  paid. 
The  term  of  his  imprlsounicnt  amounted  to 
52  months,  tlie  fine  to  .$."),200,  and  there  was 
taxed  u|)  as  costs  in  the  case  tbe  sum  of 
$l,o0(^,  being  $25  on  each  couut  as  attorney's 
fee  for  li  D.  Jllkcsell,  who  prosecuted  tlie 
action  as  Assistant  Attorney  General.  The 
petitioner  was  committed  to  the  jail  on  the 
3d  day  of  October,  1905,  His  sentence  was 
commuted  by  (iov.  E.  W.  Hoch  to  expire  on 
the  20th  day  of  June,  1000,  and  he  has  since 
been  conflnetl  In  the  Jail  because  of  the  non- 
payment of  the  costs.  At  the  next  regular 
meeting  of  the  county  commissioners  of  Wil- 
son county,  following  the  commutation  of  his 
sentence,  the  i)etltloner  made  application  to 
be  released  for  the  reason  that  he  was  unable 
to  pay  the  costs.  It  Is  a  part  of  the  agread 
statement  of  facts  that  the  board  of  county 
commissioners  were  and  are  satisfied  of  his 
inability  to  pay  the  costs  and  only  refuse  to 
release  him  for  the  reason  that  Wilson  (boun- 
ty would  become  liable  to  tbe  Assistant  At- 
torney General  for  the  sum  of  $1,300  fees. 
The  county  board  had  paid  the  other  costs, 
and  declare  their  purpose  to  keep  the  peti- 
tioner in  the  county  Jail  for  his  natural  Jlf« 
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rather  than  the  county  sbonld  pay  this  snin 
to  Mr.  Mlkesell.  The  petitioner  iB  a  poor 
man,  and  has  no  means  of  paying  the  costs 
nor  procuring  them  from  others.  He  Is  In 
poor  health,  and  his  condition  is  such  that  he 
requires  medical  attention  continuously.  In 
addition  to  the  agreed  facts,  It  appears  from 
the  evidence  that  for  the  past  year  the  board 
of  county  commissioners  and  Mr.  Mlkesell 
have  been  sparring  over  an  attempt  to  have 
these  fees  reduced ;  that  the  board  made  him 
an  offer  of  $750  if  he  would  release  further 
claims  against  the  county,  which  offer  he  re- 
fused. Submitted  with  the  evidence  there  is 
a  copy  of  8  written  report  made  to  the  board 
of  county  commissioners,  dated  January  12, 
1907,  signed  by  Hon.  L.  Stilwell,  Judge  of 
the  district  court,  B.  P.  Carter,  County  At- 
torney, and  J.  W.  TImmons,  sheriff,  in  re- 
gard to  the  condition  of  the  Wilson  county 
jail,  from  which  It  appears  that  the  jail  is 
entirely  inadequate  to  accommodate  the  num- 
ber of  prisoners,  tliat  it  Is  poorly  ventilated, 
and  there  is  no  space  in  which  the  prisoners 
can  take  exercise.  The  final  recommendation 
to  the  board,  signed  by  these  gentlemen,  Is 
as  follows:  "And,  that,  finally,  the  jaii  of 
Wilson  county  be  made  a  fit  place  for  hu- 
man t>elng8,  though  criminals,  to  be  confined 
In,  Instead  of  a  dark,  filthy,  disease-breeding 
dungeon  for  its  inmates,  and  a  disgrace  upon 
a  prosperous  and  enlightened  community." 

Osbom   ft   Osbom,   for   plaintiff.     Frank 

Woodard,  Co.  Atty.,  F.  S.  Jadcson,  Atty. 
Oen.,  J.  S.  Dawson,  Asst.  Atty.  Gen.,  and  EL 
D.  Mikesell,  for  the  State. 

PORTER,  J.  (after  stating  the  facts). 
Briefs  have  been  filed  and  oral  arguments 
made  on  t>ehalf  of  the  petitioner,  and  by  the 
Attorney  General  and  Mr.  Mlkesell  represent- 
ing the  state,  and  also  by  the  county  attor- 
ney of  Wilson  county  on  behalf  of  the  board 
of  county  commissioners.  The  situation  pre- 
sented Is  anomalous,  for  the  court  has  prac- 
tically been  Importuned  by  those  representing 
both  sides  of  the  controversy  to  find  some 
way  to  order  the  petitioner's  discharge.  The 
board  of  county  commissioners  apparently  de- 
sire to  be  relieved  of  the  responsibility  of 
the  situation,  and  to  obtain  a  decision  which 
will  In  some  manner  have  the  effect  to  release 
the  county  from  liability  to  Mr.  Mikesell. 

It  is  contended  by  the  petitioner  that  sec- 
tion 2476,  Gen.  St  1901,  is  unconstitutional. 
This  act  authorizes  the  taxing  of  $25  as  at- 
torney's fees  for  each  count  upon  which  a 
conviction  is  had  in  this  class  of  cases,  and 
declares  that  the  county  shall  be  liable  there- 
for to  the  Attorney  General  or  his  assistant 
where  the  same  Is  not  paid  by  the  convicted 
person  within  one  month  after  his  release 
from  jail.  In  this  contention  he  is  heartily 
joined  by  the  attorney  for  the  board  of  coun- 
ty commissioners.  The  petitioner  is  held  for 
tlie  payment  of  these  costs,  and  manifestly 
can  in  this  proceeding  raise  the  question  of 


whether  tbey  can  t>e  lawfblly  taxed  against 
him;  but  whether  the  county  can  be  com- 
pelled to  pay  them  to  Mr.  Mikesell  after  the 
petitioner's  release.  If  he  sliould  be  released, 
is  not  involved  here,  and  is  no  concern  of 
the  petitioner.  The  board  of  county  commis- 
sioners is  not  a  party  to  this  proceeding,  nor 
is  Mr.  Mlkesell. 

The  objection  to  the  validity  of  tlie  section 
is  that  the  title  of  the  act  is  too  narrow  to 
include  the  taxing  of  such  costs.  Tlie  sec- 
tion is  an  amendment  to  tlte  prohibitory  liq- 
uor law  of  18S5,  and  is  section  5,  c.  165,  v-  242, 
Laws  1887.  The  title  to  this  act  was  assailed 
upon  practically  the  same  grounds  in  State 
y.  Brooks  (Kan.)  85  Pac.  1013,  and  upheld. 
In  that  case  it  was  said:  "A  provision  In- 
tended to  insure  the  prosecution  of  offenses 
against  an  act  is  as  plainly  adapted  to  the 
enforcement  of  Its  purpose  as  is  one  prescrib- 
ing a  penalty."  We  must,  therefore,  hold 
against  the  petitioner's  claim  that  these  costs 
are  not  lawfully  taxed  against  him. 

The  principal  contention  of  the  petitioner 
la  that  the  refusal  of  the  board  to  order  his 
release,  unless  be  shall  pay  the  costs,  when 
his  inability  ever  to  pay  has  been  established 
and  conceded  by  the  board,  is  in  violation  of 
section  9  of  the  Bill  of  Rights  of  tlie  Consti- 
tution, which  provides  that  "excessive  bail 
shall  not  be  required,  nor  excessive  fines  Im- 
posed, nor  cruel  or  unusual  punishment  in- 
flicted." It  vras  decided  in  Re  Boyd,  34  Kan. 
570,  9  Pac,  240,  that  imprisonment  for  tiie 
nonpayment  of  costs  Is  no  part  of  the  punish- 
ment, and  in  the  same  case  it  was  held  that 
imprisonment  under  such  circumstances  is 
not  Imprisonment  for  debt  It  Is  urged  that 
the  present  case  differs  from  that  because 
the  board  has  found  that  the  petitioner  Is 
unable  to  pay  the  costs,  and  has  announced 
the  intention  of  continuing  the  refusal  to 
release  him,  although  It  will  have  the  effect 
to  keep  him  confined  for  the  remainder  of  his 
life;  and  the  case  of  Ex  parte  Tuichner,  68 
Iowa,  393,  28  N.  W.  655,  is  relied  upon.  In 
that  case  the  Supreme  Court  of  Iowa  said: 
"It  is  true  that  the  Imprisonment  is  bnt  a 
mode  of  enforcing  the  payment  of  the  fine 
and  costs;  but  it  the  convicted  person  is 
unable  to  pay,  then  the  imprisonment  l>e- 
comes  punishment  and  possibly  within  the 
prohibition  of  section  17  of  article  1  of  the 
Constitution,  which  provides  that  cruel  and 
unusual  punishment  shall  not  l>e  inflicted." 

Reliance  is  also  placed  upon  some  ex- 
pressions in  the  opinion  in  the  case  of  State 
V.  Looker,  54  Kan.  227,  38  Pac.  288,  where 
the  same  question  was  raised  In  respect, 
however,  of  the  validity  of  the  judgment  and 
sentence.  It  was  argued  that  the  sentence 
was  indefinite;  that,  if  a  person  convicted 
Is  unable  to  pay  the  fine  and  costs,  he  might 
be  Imprisoned  during  his  natural  life,  and, 
if  there  Is  no  authority  for  his  discharge, 
there  is  no  limitation  of  the  duration  of  his 
imprisonment.  It  is  insisted  that  if  an  in- 
definite sentence  may  not  be  imposed,  nor 
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excesslTe  nor  unusual  punishment  Inflicted, 
a  law  wbich  has  the  effect  to  Impose  such 
penalty  shonld  be  held  to  be  void.  The  court 
In  the  opinion  declared  that  chapter  199,  p. 
283,  Laws  1889,  was  Told,  because  In  at- 
tempting to  amend  chapter  117  p.  279,  Laws 
1871,  providing  for  the  discharge  of  prisoners 
unable  to  pay  the  costs,  the  Legislature,  lu 
the  title  to  the  act,  provided  for  amending 
chapter  147,  in  place  of  117.  In  the  opinion 
It  was  said  by  Justice  Johnston:  "A.  plausi- 
ble argument  to  sustain  this  view  was  made 
In  behalf  of  the  defendant,  and  there  would 
be  great  force  in  hia  contention  if  chapter 
199,  p.  293,  Laws  1889,  could  be  treated  as 
a  valid  law."  As  the  case  was  decided  ex- 
pressly Dpon  the  proposition  that  the  law 
was  void,  the  expressions  which  are  relied 
upon  are  obiter.  In  State  v.  White,  44  Ean. 
614,  25  Pac.  83,  this  section  of  the  BUl  of 
Bights  was  under  consideration,  and  it  was 
aald  by  Justice  Valentine  that  the  provision 
"probably,  however,  relates  to  the  kind  of 
punishment  to  be  inflicted,  and  not  Its  dura- 
tkm." 

But  It  I*  imneceasary  to  decide  wbefber 
Imprisonment  for  the  nonpayment  of  costs, 
where  tbe  prisoner  Is  unable  to  pay  them, 
mlgbt  not,  nnder  some  circumstances,  amount 
to  cmd  and  unusual  punishment;  for,  not- 
.withstanding  the  threats  of  the  board,  if 
threats  they  can  be  termed,  to  keep  the  peti- 
tioner confined  for  tbe  remainder  of  tils  life, 
we  would  bare  no  right  to  assume  that  the 
present  or  some  future  board  will  not  deal 
Justly  in  the  matter  and  order  blm  released 
when  satisfied  of  Wm  Inability  to  pay  the 
costs.  Some  criticism  of  the  present  board 
has  been  indulged  in  by  counsel  for  the  state, 
and  the  members  have  been  charged  with  a 
disregard  of  the  claims  of  humanity  and  Jus- 
tice In  their  persistence  In  refusing  to  order 
the  itetltioner  released.  The  matter  has  been 
before  tbe  board  a  number  of  times,  and  nu- 
merous and  various  resolutions  have  been 
adopted  to  bring  about  an  adjustment  of  the 
costs,  so  that  the  same  will  not  fall  upon  tbe 
county;  but  the  members  have  placed  them- 
selves on  record  several  times  as  recognizing 
that  justice  and  humanity  require  his  release. 
The  difficulty  appears  to  be  that  the  board 
has  never  been  able  to  see  over  and  beyond 
the  $1,300.  Doubtless  they  would  not  hesitate 
to  order  the  expenditure  of  as  large  an 
amount  to  build  a  bridge  over  a  creek  and 
SSTS  a  few  taxpayers  some  slight  Inconven- 
ience In  travel,  but  the  expenditure  of  $1,800 
of  tbe  county's  money  to  uphold  and  enforce 
the  criminal  laws  of  the  county  seems  to 
them  to  be  money  tbrown  away.  In  this  era 
of  law  enforcement  most  people  would  re- 
gard the  sum  as  Insignificant  when  added 
to  tbe  taxes  of  a  large  and  populous  county 
and  compared  to  the  advantage  which  must 
accrue  to  the  community  in  vindicating  law 
and  order  and  suppressing  lawlessness. 
,    Tbe  certificate  of  the  honorable  Judge  who 


has  so  long  presided  orw  tbe  district  court 
is  a  severe  condemnation  of  tbe  Jail  and  it* 
conditions  and  surroundings.  Jails  are  never 
desirable  places  In  which  to  remain;  but 
the  dictates  of  humanity  demand  that  some 
consideration  should  be  given  to  tbe  com- 
fort, and  especially  to  the  health,  of  those 
comjTelled  to  occupy  them.  As  communities 
become  more  enlightened  and  properous,  Qie 
tendency  is  in  favor  of  bettering  the  condi- 
tion of  all  classes  of  unfortunate  persons 
who  are  committed  to  the  care  of  the  public. 
It  must  be  obvious,  however,  that  we  cannot 
order  the  petitioner  released  on  account  of 
the  condition  of  the  jail.  To  do  so  would  re- 
quire us  on  similar  applications  to  order  ttie 
release  of  all  prisoners  confined  there. 

The  authority  of  the  board  to  discharge 
the  petitioner  is  conferred  by  section  5698. 
Gen.  St  1901,  wbich  reads  as  follows :  "Any 
person  imprisoned  for  failure  to  pay  any 
fine  or  costs  may  be  discharged  from  Im- 
prisonment by  the  board  of  commissioners  of 
the  county  where  conviction  took  place,  on 
satisfactory  proof  to  them  that  said  person 
is  unable  to  pay  the  same."  The  act  gives 
the  board  power  In  their  discretion  to  dis- 
charge him;  but  it  Is  not  mandatory.  An  ac- 
tion of  mandamus  would  not  lie  to  compel 
the  board  to  act 

Having  decided  that  the  costs  taxed  against 
the  petitioner  are  authorized  by  law,  and 
that  under  the  circumstances  it  cannot  be 
said  that  his  Imprisonment  for  failure  to  pay 
them  amounts  to  a  violation  of  the  Bill  of 
Rights,  and  is  not  cruel  or  unusual  punish- 
ment, and  that  the  condition  of  the  county 
jail  is  not  ground  upon  which  we  may  or- 
der his  release,  our  responsibility  ends.  The 
board  of  county  commissioners  alone  have 
authority  to  discharge  the  petitioner.  The 
law  and  their  oaths  of  office  Impose  duties 
and  responsibilities  upon  them  which  can 
neither  be  avoided  at  will  nor  shared  with 
others. 

It  follows  that  the  writ  will  be  denied. 
All  tbe  Justices  concurring 
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COSTIOAN  T.  STEWART  et  al. 

(Supreme  Court  of  Kansas.    July  6,  1907.) 

Attobrkt  and  Cliknt— Attornkt'b  Lien. 

An  attorney,  who  is  employed  by  the  moth- 
er of  an  illegitimate  child  to  assist  in  the  prose- 
cution of  bastardy  proceedings,  under  a  con- 
tract by  wbich  be  is  to  be  paid  an  attorney's 
fee  out  of  the  fund  recovered,  is  entitled  to  lien 
upon  such  fund  for  bis  fees. 

[EJd.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  6,  Attorney  and  Client  {8  378-383.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Franklin  Coun- 
ty;  O.  A.  Smart  Judge. 

Action  by  W.  J.  Costigan  against  Anna  B. 
Stewart  and  W.  B.  Kiler.  Judgment  for  de- 
fendants, and  plalntitC  brings  error.  Re- 
versed and  remanded. 
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Benson  &  Harris  and  Ferry  &  Doran,  for 
plaintiff  in  error.  J.  W.  Deford,  for  defend- 
ants  In  error. 

POBTEB,  X  The  only  question  here  is 
whether  an  attorney,  employed  by  the  mother 
to  assist  In  the  prosecution  of  bastardy  pro- 
ceedings, Is  entitled  to  a  lien  for  his  fees 
upon  the  money  judgment  recovered  in  the 
proceeding  against  the  father.  Emmanuel 
B.  Stewart  was  conTlcted  In  the  district 
court  of  Franklin  county  of  being  the  father 
of  a  bastard  child  bom  to  Anna  B.  Stewart. 
Defendant  was  required  to  pay  the  sum  of 
$1,200  for  the  support  and  maintenance  of 
the  child.  On  the  order  of  the  court  W.  B. 
Kller  was  appointed  trustee  of  the  fund, 
which  defendant  at  once  paid  Into  court  W. 
J.  Costlgan  was  employed  by  the  prosecuting 
witness  to  assist  the  county  attorney  In  the 
prosecution,  and  appeared  in  the  proceedings 
before  the  Justice  and  in  the  district  court 
She  agreed  to  pay  him  as  an  attorney's  fee 
one-third  of  the  amount  recovered.  It  ap- 
pears that  an  offer  of  $500  made  by  defend- 
ant while  the  case  was  pending  would  have 
been  accepted  by  the  prosecuting  witness  In 
full  settlement  of  the  matter,  except  for  the 
advice  of  Mr.  Costigsn,  and  there  is  no  ques- 
tion that  he  performed  the  services  for  which 
he  was  retained.  When  the  order  was  made 
appointing  a  trustee  for  the  fund,  Mr.  Cos- 
tlgan Informed  the  court  of  bis  contract  and 
asked  to  have  his  fee  paid  out  of  the  fund. 
The  court  stated  that  the  fund  was  still  In 
the  hands  of  the  court  and  required  Mr. 
Costlgan  to  make  a  formal  application  with 
proof.  This  was  done,  and  a  hearing  was  bad 
upon  affidavits;  the  trustee  resisting  any  al- 
lowance of  fees,  while  the  mother  of  the  child 
filed  her  affidavit  stating  that  she  had  em- 
ployed Mr.  Costlgan  with  the  understanding 
that  he  was  to  receive  one-third  of  the  amount 
recovered,  and  that  she  desired  the  fee  paid 
to  him.  The  court  refused  to  make  the  allow- 
ance, and  held  that  the  attorney  was  not  en- 
titled to  any  lien  upon  the  fund  for  his  fees. 
Mr.  Costlgan  has  brought  the  case  to  this 
court  on  error. 

Courts  have  never  doubted  their  authority 
to  allow  nor  hesitated  to  give  to  an  attorney 
a  lien  for  his  fees  upon  a  fund  which  his 
labors  have  created  or  assisted  to  bring  into 
existence,  unless  some  considerations  of  pub- 
lic policy  or  other  special  reason  stood  in  the 
way  of  such  an  equitable  allowance.  There 
is  nothing  analogous  in  the  doctrine  of  the 
cases  which  refuse  an  attorney  a  Hen  up- 
on money  paid  for  alimony  as  his  fees 
for  procuring  the  allowance.  We  have  no 
quarrel  with  the  principles  announced  In  the 
case  of  Jordon  v.  Westerman,  C2  Mich.  170,  28 
N.  W.  826,  4  Am.  St  Rep,  836,  or  Lynde  v. 
Lynde,  64  N.  J.  Eq.  736,  52  Atl.  694,  58  L..  R. 
A.  471,  97  Am.  St  Bep.  092,  which  are  cited  by 
defendant  in  error.  There  are  valid  reasons 
which  control  cases  of  that  character  which 
nave  no  application  to  the  present  case.    la 


the  former  case  Westerman,  the  attorney,  col- 
lected $4,500  alimony,  allowed  to  the  wif» 
by  the  court  and  retained  one-half.  In  the 
I^nde  Case  the  amount  was  $41,000  and, 
the  attorneys  claimed  and  retained  one-half. 
In  each  case  the  court  compelled  the  attorney 
to  relinquish  his  claim  upon  the  fund  and  pay 
the  whole  sum  to  his  client  because  public 
policy  win  not  uphold  a  contract  which  tends 
towards  the  separation  of  husband  and  wife 
and  which  seeks  to  prevent  the  adjustment  of 
marital  difficulties.  Besides,  the  court  al- 
ways has  power  to  award  fees  to  the  attor- 
ney for  the  wife ;  and.  In  each  of  the  above 
cases,  it  was  held  that  a  fraud  had  been 
practiced  In  withholding  from  the  court  the 
object  and  purpose  for  which  the  allowance 
was  to  be  used. 

While  the  proceedings  are  carried  on  In  tb» 
name  of  the  state,  and  the  statute  provides 
for  the  arrest  and  Imprisonment  under  cer- 
tain circumstances  of  the  person  charged  with 
being  the  father  of  an  illegitimate  child,  the 
rules  of  evidence  and  the  procedure  are  gOT- 
emed  by  the  law  regulating  civil  actions. 
The  proceeding  Is  therefore  more  In  the  na- 
ture of  a  civil  action.  The  right  to  prose- 
cute has  been  held  optional  with  the  mother. 
State  ex  rel.  v.  Young,  82  Kan.  292,  4  Pac. 
309.  Not  only  this,  but  she  controls  the  prose- 
cution, and  may  without  let  or  hindrance  ao 
cept  satisfaction  and  dismiss  the  proceedings. 
Moore  v.  State  ex  rel.,  47  Kan.  TTZ,  28  Paa- 
1072,  17  L.  E.  A.  714;  Poole  T.  French,  71 
Kan.  391,  80  Pac.  997.  In  the  opinion  In  the 
latter  case  It  is  said:  "The  prosecution  Is  un- 
der the  direction  of  the  reiatrlx.  She  may 
accept  satisfaction  and  dismiss  the  action. 
Gleason,  Sheriff,  t.  Com'rs  of  McPherson 
Co.,  30  Kan.  492,  2  Pac.  644  1  Pac.  384;  State 
T.  Baker,  65  Kan.  117,  69  Paa  170.  The  mon- 
ey Judgment  Is  collectible  by  her,  and  her 
only  If  she  be  alive.  Whether  It  tte  called  an 
action  or  a  special  proceeding  matters  little. 
It  is  being  prosecuted  by  a  party  who  has  a 
right  under  the  statute  so  to  prosecute  against 
another  party,  who  Is  called  a  defendant 
for  the  enforcement  of  a  right  given  to  her 
by  the  statute." 

Defendant  In  error  also  cites  the  note  to 
the  case  of  Crafts  v.  Carr,  24  B.  I.  397,  53  AO. 
275,  60  L.  R.  A.  128,  96  Am.  St  Rep.  721, 
731,  as  to  the  liability  of  an  infant  for 
attorney  fees  as  necessaries  furnished  In 
actions  brought  In  bis  behalf.  None  of  the 
cases  In  the  note  are  In  point,  for  the  rea- 
son that  the  service  for  which  the  allowance 
in  this  case  is  asked  was  not  performed  for 
or  on  behalf  of  the  Infant,  but  on  behalf 
of  the  mother  who  entered  into  the  contract 
of  employment  It  is  l)eside  the  whole  ques- 
tion to  contend  that  because  the  Judgment 
is  in  theory  to  be  used  for  the  support  and 
maintenance  of  the  child,  the  mother  cannot 
out  of  the  amount  recovered  pay  to  an  at- 
torney his  fee  for  prosecuting  the  action. 
The  statute  makes  no  provision  with  respect 
to  the  manner  In  which  the  mother  shall 
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expend  the  money.  When  It  Is  paid  to  her 
she  may,  so  far  as  the  statute  Is  concerned, 
use  It  for  any  purpose  of  her  own — ^may 
buy  Jewelry  with  It— notwithstanding  the 
fact  that  ber  statutory  right  to  maintain 
the  action  Is  based  upon  the  theory  that  she 
Is  entitled  to  receive  assistance  from  the 
father  for  the  support  and  maintenance  of 
the  child.  She  has  the  statutory  right  to 
prosecute  the  action  and  recover,  altbough 
she  may  have  Independent  means  of  her 
own,  or  even  though  the  child  has  already 
been  amply  provided  for.  The  fund  re- 
covered is  hers  for  any  and  all  purposes, 
and  the  child  has  no  legal  claim  upon  It 
or  direct  interest  In  It 

It  is  argued,  however,  that  the  mother 
bas  no  pecuniary  interest  In  the  Judgment, 
and  It  is  said  ber  only  Interest  In  the  pro- 
ceeding is  to  establish  the  parentage  of  the 
child.  Such  Is  not  the  law  under  our  stat- 
ute as  declared  by  this  court.  In  former 
numerous  decisions  the  pecuniary  Interest 
of  the  mother  in  the  fund  bas  been  recog- 
nized. In  State  ex  rel.  v.  Reed,  46  Kan. 
501,  the  trial  court  gave  an  Instruction  that 
the  mother  was  a  mere  witness  and  In  effect 
not  pecuniarily  interested.  This  court  said : 
"This  instruction  is  faulty  In  several  re- 
spects. It  states  that  the  mother  bas  no 
pecuniary  Interest  In  the  support  of  her 
child.  This  statement  could  only  have  been 
made  by  the  trial  court  upon  the  assumption 
that  the  mother  of  a  bastard  child  Is  in  no 
way  responsible,  under  the  law,  for  the  sup- 
port of  such  child.  This  Is  not  the  law. 
Under  the  law,  the  mother  of  an  Illegiti- 
mate child  Is  all  the  while  known,  and  Is  at 
all  times,  at  least  during  Its  infancy,  liable 
for  Its  support,  while  the  father  of  such 
child  is  unknown  until  ascertained  by  ju- 
dicial proceedings,  unless  be  acknowledge  its 
paternity,  and  therefore  he  is  liable  only 
when  the  paternity  of  the  child  Is  acknowl- 
edged by  blm,  or  It  is  established  by  judi- 
cial inquiry.  And  when  the  paternity  of 
the  child  is  established  by  the  Judgment  of 
the  court,  the  law  does  not  relieve  the  moth- 
er from  liability  for  the  support  of  her  child, 
bat  compels  the  father,  thus  ascertained,  to 
contribute  his  share  to  the  support  of  such 
child.  The  motber  must  still  do  her  part 
towards  caring  for  and  supporting  ber  child. 
And  again,  so  far  as  the  Judicial  inquiry  is 
concerned,  the  mother,  who  under  the  law 
must  alone  support  ber  illegitimate  child, 
unless  its  paternity  Is  ascertained  by  such 
Inquiry,  has  an  interest  in  the  result  of 
the  proceeding  to  the  full  extent  of  the  con- 
tribution the  court  requires  the  accused.  If 
found  to  be  the  father  of  ber  child,  to  make 
towards  Its  support;  and  that  is  the  meas- 
ure also  of  the  pecuniary  interest  the  ac- 
cused bas  in  the  inquiry." 

In  Moore  v.  State  ex  rel.,  supra,  It  was 
beld  that  the  mother  might  maintain  the 
action,  eJtbough  she,  as  well  as  the  child, 
was  a  resident  of  IlUnois.    In  the  opinion  it 


was  said:  "The  enforcement  of  the  statute 
by  the  motber  both  protects  the  municipal- 
ity from  the  burden  and  makes  the  puta- 
tive father  contribute  material  aid  to  the 
mother  in  the  maintenance  and  education 
of  their  Illicit  oftspring.  Our  legislation  bas 
partaken  very  largely  of  this  tendency.  It 
seems  that  such  proceedings  can  be  insti- 
tuted alone  on  the  complaint  of  the  mother. 
The  money  is  to  be  paid  to  ber,  unless  it 
api>ear8  that  she  Is  an  Improper  person.  She 
can  at  any  time  dismiss  the  suit,  if  she  en- 
ters of  record  an  admission  that  provision 
has  been  made  for  the  maintenance  of  the 
cblld  to  ber  satisfaction.  Such  an  entry  Is 
a  bar  to  all  other  prosecutions  for  the  same 
cause  and  purpose.  Sections  19  and  21  of 
the  act  seem  to  be  conclusive  against  the 
view  that  the  sole  purpose  of  the  proceeding 
Is  to  protect  the  public,  for  it  provides  that, 
'In  case  of  tbe  death  of  the  putative  father 
of  such  child,  the  right  of  action  stmll  sur- 
vive against  bis  personal  representatives, 
and  tbe  death  of  the  bastard  child  shall  not 
cause  the  abatement  of  the  proceedings.' 
If  tbe  sole  or  principal  object  of  the  statute 
is  to  protect  the  public  from  the  maintenance 
of  the  child,  tbe  proceedings  would  abate 
with  the  death,  for  with  the  death  tbe 
necessity  for  the  statute  would  cease  to 
exist"  In  Kolbo  v.  People,  85  111.  336,  It 
was  held  that  the  motber  Is  chiefly  Inter- 
ested. Tbe  Illinois  statute  Is  substantially 
the  same  as  ours. 

In  Minnesota,  notwithstanding  the  mother 
is  not  given  the  sole  right  to  Institute  tbe 
proceedings,  hers  is  recognized  as  the  chief 
Interest  and  as  pecuniary.  State  y.  Zeltler, 
35  Minn.  238,  28  N.  W.  501.  Again,  tbe 
same  court  In  another  case,  alter  referring 
to  tbe  duties  and  obligations  of  tbe  motber 
to  rear  and  maintain  the  child,  and  tbe 
statutory  duty  of  the  putative  father  to  aid 
ber  In  this  respect  said:  "Now,  with  these 
rights,  duties,  and  obligations  pertaining  to 
tbe  motber  and  father  of  a  bastard  child,  how 
can  It  be  reasonably  said  that  the  complaining 
mother  has  no  pecuniary  Interest  in  the  re- 
sult of  the  suit?  One  of  the  objects  of 
the  statute  Is  to  compel  him  to  pay  to  her 
such  sum  of  money  or  other  property  as  she 
may  agree  to  receive  in  full  satisfaction. 
Such  Is  the  language  of  the  statute."  State 
V.  Nestaval,  72  Minn.  415,  75  N.  W.  725. 

The  pecuniary  Interest  of  the  motber,  ber 
right  to  begin,  direct  control,  settle,  or  dis- 
miss the  proceedings,  are  those  whic^  no 
other  person  shares  with  her ;  and  it  would 
seem  to  follow  necessarily  that  she  may 
contract  for  tbe  employment  of  an  attorney 
to  assist  the  county  attorney  in  prosecuting 
the  action  and  provide  for  his  payment  out  of 
the  fund.  No  valid  reason  can,  we  think, 
be  suggested  against  ber  right  to  do  this. 
It  is  incidental  to  the  right  to  Institute  and 
control  tbe  action. 

The  argument  advanced  so  strenuously 
that  no  person  can  bind  the  estate  ot  aa 
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nnborn  child,  end  therefore  the  mother  Is 
powerless  by  contract  to  create  a  lien  upon 
the  fund,  falls,  when  It  Is  seen  that  the 
Judgment  l6  not  a  part  of  the  child's  es- 
tate. The  mother  Is  not  the  trustee  of  the 
fund  for  the  child  nnd  has,  not  only  the 
optional  right  to  Institute  the  suit  and  con- 
trol It  after  It  is  Instituted,  but  she  re- 
celTee  the  Judgment  with  the  sole  right 
of  dI^M>8ition.  The  argument  would  apply 
with  equal  force  to  the  claim  that  the  moth- 
er could  not  compromise  or  accept  satis- 
faction and  dismiss  the  proceedings.  If 
the  child  has  the  vested  Interest,  and  the 
mother  Is  only  the  trustee  acting  for  It, 
she  could  not,  by  accepting  a  grossly  Inade- 
quate sum,  prejudice  the  child's  Interest 
But,  as  we  have  seen,  her  right  to  Institute, 
control,  or  compromise  the  prosecution  Is 
without  reference  to  any  supposed  right  of 
the  child  in  the  fund. 

It  is  said  in  argument  that  If  the  child 
should  die  defendant  would  hare  a  right  to 
an  order  of  the  court  refunding  to  him  any 
unexpended  balance  that  the  court  might 
deem  proper  In  consequence  of  such  death, 
and  It  argued  that  therefore  the  mother 
never  got  title  to  the  fund.  Gea  St.  1901, 
I  3337,  provides  for  such  a  case  where  the 
Judgment  Is  to  be  paid  In  Installments  and 
the  child  dies  before  the  last  payment.  It 
Is  Bufflcient  to  suggest  that  after  the  attor- 
ney fee  is  paid  It  has  been  expended  and, 
of  course,  would  not  be  a  part  of  an  unex- 
pended balance. 

It  Is  our  opinion  that  It  was  error  to  re- 
fuse the  allowance  of  the  fees  of  the  attor- 
ney, and  that  they  were  properly  a  charge 
upon  the  fund.  The  cause  will  therefore  be 
reversed  and  remanded  with  directions  to 
order  payment  of  the  fee  to  plaintiff  In  error. 
All  the  Justices  concurring. 


(76  Kan.  147) 

JENSON  V.  JENSON. 
(Supreme  Court  of  Kansas.    July  6,  1907.) 

1.  AppEAir— Review— Opinion  of  Referee. 

Where  a  referee's  report  contains  all  the 
evidence,  a  judgment  contrary  to  his  findings 
cannot  be  upheld  on  review  upon  the  theory 
that  the  trial  court  had  any  means  of  informa- 
tion as  to  the  facts  not  open  to  him,  or  any  bet- 
ter opportunity  than  this  court  to  determins 
the  force  and  effect  of  the  testimony. 

2.  Trusts  —  Constbtjctiv*  Trusts  —  Evi- 
dence. 

Tlie  evidence  examined,  and  held  to  support 
the  findings  of  the  referee. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Morris  Ctoun- 
ty;  O.  L.  Moore,  Judge. 

Action  by  Tom  Jenson  against  Thomas 
Jenson.  Judgment  for  plaintlfT,  and  defend- 
ant brings  error.  Reversed  and  remanded, 
with  directions. 

Humphrey  &  Humphrey  and  John  Maloy, 
for  plaintiff  In  error.  Roark  A  Roark  and  N. 
B.  Nleboleon,  for  defendant  In  error. 


MASON,  J.  A  life  Interest  In  real  estate 
In  England  vested  In  Margaret  Jenson  by  the 
terms  of  a  will,  which  also  provided  that 
upon  her  death  the  property  should  go  to 
her  husband,  Thomas  Jenson,  for  bis  life 
(he  to  educate  and  maintain  her  children  out 
of  it),  and  that  upon  his  death  the  executors 
should  sell  it  and  divide  the  proceeds  among 
her  children  or  their  heirs.  She  died  In 
1882,  the  only  beneficiaries  under  the  will 
surviving  ber  being  her  husband  and  their 
son,  Tom,  who  was  born  In  1875.  In  1899, 
by  what  was  understood  to  be  their  joint 
consent,  the  property  was  sold,  the  executors 
and  the  father  and  son  uniting  in  the  deed. 
The  consideration  was  £3,000,  which  was 
paid  to  the  father  who  came  to  this  country, 
accompanied  by  his  son,  and  invested  it  large- 
ly in  the  purchase  and  Improvement  of  lands 
for  a  cattle  ranch,  taking  the  title  In  his 
own  name.  In  1903  the  son  began  an  action 
against  his  father,  alleging  In  substance  that 
be  bad  never  known  until  a  short  time  be- 
fore that  the  will  referred  to  gave  him  any 
Interest  in  the  English  property;  that  his 
father  had  fraudulently  concealed  the  fact 
from  him  and  had  induced  him  to  sign  the 
conveyance  by  leading  him  to  believe  that  It 
was  purely  a  formal  matter,  and  bad  pro- 
cured the  co-operation  of  the  executors  by 
representing  to  them  that  the  purpose  of  the 
sale  was  to  procure  funds  to  be  Invested  in 
land  In  America  for  the  benefit  of  Tom,  and 
by  promising  that  such  plan  should  be  car- 
ried out.  The  plaintiff  therefore  asked  to 
be  declared  the  absolute  owner  of  all  proper- 
ty Into  which  such  proceeds  could  be  traced. 
The  defendant  answered,  denying  the  al- 
legations of  fraudulent  concealment  and  mis- 
representation, and  taking  the  position  that 
he  held  a  life  interest  in  such  property,  his 
son  being  the  remahiderman.  The  case  was 
tried  before  a  referee,  who  made  detailed 
findings  of  fact  and  conclusions  of  law,  in 
effect  sustaining  the  defendant's  contention 
as  to  the  principal  matter  in  controversy. 
The  court,  however,  took  a  different  view 
of  the  evidence;  and,  setting  aside  so  mncli 
of  the  referee's  report  as  was  Inconsistent 
therewith,  gave  judgment  for  the  plaintiff. 
The  defendant  prosecutes  error. 

The  evidence  was  partly  oral  and  partly 
In  the  form  of  depositions.  Circumstances 
were  narrated  frc«n  which  different  Infer- 
ences might  be  drawn,  and  there  was  some 
direct  conflict  of  testimony.  The  brief  of  the 
defendant  in  error  contains  a  suggestion 
that  In  the  course  of  other  litigation  the 
trial  court  had  acquired  Information  material 
to  the  resolution  of  these  contradictions,  not 
available  to  the  referee  or  to  this  court,  and 
that  Its  conclusions  regarding  them  should 
therefore  control.  This  is  not  a  considera- 
tion that  can  be  given  weight  here.  Inas- 
much as  the  referee's  report  set  out  the  evi- 
dence in  full,  "the  testimony  is  presented 
to  this  court  in  the  same  form  as  It  was  te 
the  district  court,  and  benoa  we  have  th» 
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same  opportvmitr  wblcb  that  conrt  bad  to 
determine  Its  force  and  effect"  Foimtain  ▼. 
Kenney,  66  Kan.  797,  72  Pac  892. 

In  bebalf  of  Tom  Jenson  a  tbeory  is  pre- 
sented, wblcb  was  ontllned  In  bis  petition, 
tbat  be  Is  entitled  to  recover  because  of  rep- 
resentations made  by  bis  fatber  to  tbe  exec- 
utors to  Induce  tbem  to  execute  tbe  deed 
to  the  EngUsb  property.  We  cannot  perceive 
tbat  properly  there  Is  such  an  issue  In  tbe 
case.  Tbe  executors  bad  no  power  of  aliena- 
tion except  as  they  derived  It  from  tbe  Joint 
consent  of  tbe  father  and  son.  Their  act 
was  merely  formal.  Practically,  Tom  Jen- 
son,  being  entitled  to  the  proceeds  of  a  sale 
of  the  property  at  his  father's  death,  was  tbe 
owner,  subject  to  bis  father's  life  Interest. 
Any  disposition  of  tbe  property,  or  Its  pro- 
ceeds to  which  he  and  his  fatber  might  agree, 
was  a  matter  of  no  concern  to  any  one  else. 
He  was  of  full  age  and  not  under  guardian- 
ship. The  sale  was  effective  only  because 
of  bis  participation  in  It. 

Tbe  real  questions  In  dlspste  are:  (1)  Was 
his  consent  to  the  transaction  fairly  given 
with  a  full  understanding  of  bis  rights,  or 
was  It  obtained  by  a  fraudulent  concealment 
of  tbe  terms  of  the  will,  by  which  he  was  de- 
ceived into  a  belief  tbat  be  had  no  sabetan- 
tial  interest  In  tbe  matter;  and  (2)  if  no 
fraud  was  employed,  what  was  tbe  agree- 
ment between  himself  and  his  fatber  as  to 
tbe  disposition  of  tbe  proceeds  of  tbe  sale, 
was  it  that  the  new  property  purchased  was 
to  be  absolutely  bis  own,  or  that  the  Ameri- 
can real  estate  should  be  held  as  that  in 
Xhigland  had  been — the  life  estate  In  the 
father,  the  remainder  in  the  son? 

Upon  tbe  question  of  fraud  there  was  a 
direct  conflict  of  oral  testimony  between  tbe 
parties.  That  of  Thomas  Jenson  was  ex- 
plicitly corroborated  by  the  deposition  of 
the  lawyer  who  arranged  the  details  of  tbe 
■ale,  to  tbe  effect  tbat  be  fulfy  explained  to 
tbe  plaintiff  his  rights  at  the  time  of  its 
completion.  Tbe  other  evidence  affecting 
the  matter  was  largely  negative  or  circum- 
stantial. The  referee  by  necessary  implica- 
tion, although  not  In  express  language,  found 
against  the  defendant  on  this  Issue,  and  we 
see  no  sutBcIent  reason  for  disturbing  tbe 
finding. 

To  establish  his  claim  to  the  absolute 
ownership  of  the  American  property,  the 
plaintiff  relied  upon  evidence  tbat  bis  fath- 
er at  various  times  had  stated  tbat  his  pur- 
pose was  to  use  tbe  proceeds  of  the  English 
property  to  buy  a  cattle  ranch  for  Tom — to 
start  Tom  In  business ;  that  he  himself  should 
remain  in  this  country  but  a  short  time;  that 
he  bad  other  means  sufficient  for  his  sup- 
port These  expressions,  however,  and  oth- 
ers of  tbe  same  g«ieral  Import  shown  by  tbe 
record,  are  consistent  with  the  idea  that 
while  the  lands  were  to  be  bought  with  spe- 
cial reference  to  Tom's  int^ests,  were  to 
afford  him  a  pres«it  occupation  and  ulti- 
mately to  become  his.  Us  fatbet  was  to  en- 


Joy  a  life  estate  In  them.  No  witness  pro- 
fessed to  have  beard  tbe  defendant  declare 
unequivocally  that  he  was  to  renounce  such 
interest  on  bis  part  Tom's  own  version  of 
bis  father's  promise  was  thus  expressed: 
"He  said  he  would  come  to  America,  and  we 
would  invest  the  money  in  a  ranch,  and  I 
should  share  It  with  him."  Upon  the  Issue 
so  presented  the  referee  made  the  following 
finding,  the  portion  thereof  inclosed  In  brack- 
ets being  afterwards  stricken  out  by  tbe 
court  as  not  supported  by  the  evidence: 
"At  the  time  of  the  sale  of  said  property 
known  as  the  'Hare  and  Hounds,'  It  was 
the  Intention  of  both  plaintiff  and  defendant 
that  tbe  proceeds  derived  from  said  sale 
should  be  brought  to  the  United  States  and 
Invested  in  a  cattle  ranch  for  the  purpose 
of  establishing  the  plaintiff  in  business  [but 
it  was  not  tbe  Intention  at  that  time,  of  ei- 
ther the  plaintiff  or  the  defendant,  tbat  the 
defendant  should  part  with  or  forfeit  bla 
life  interest  In  the  proceeds  derived  from 
tbe  sale  of  said  Hare  and  Hounds  property]." 

It  is  unquestionably  true  that  there  was 
much  In  the  relations  and  conduct  of  tbe 
parties  to  afford  Just  ground  for  doubting 
the  good  faith  of  tbe  father,  and  tbat  a 
plausible  argument  can  be  made  in  favor  of 
tbe  son's  contentions.  But  the  case  Is  pecu- 
liarly one  in  which  tbe  appearance  and  bear- 
ing of  the  parties  upon  the  witness  stand 
may  have  been  of  great  value  in  deciding 
between  tbem — may  have  been  a  determining 
factor.  We  deem  It  unnecessary  to  review 
the  evidence  more  In  detail,  or  to  recite  th« 
considerations  which  might  be  thought  to 
support  one  view  or  tbe  other.  Tbe  finding 
quoted  is  substantially  to  tbe  effect  that  the 
fatber  and  son  agreed  tbat  tbe  Interest  of 
each  in  the  property  sold  should  attach  to 
the  proceeds  and  follow  them  into  whatever 
form  they  might  assume.  We  cannot  say 
that  such  finding  was  without  support,  nor 
that  It  was  against  tbe  weight  of  tbe  evi- 
dence. 

An  Incidental  finding  upon  which  the  court 
differed  with  the  r^eree  bad  relation  to  a 
lease  of  tbe  ranch  from  tbe  father  to  tbe 
son,  signed  by  both  parties.  Tbe  plaintiff 
claims  that  this  lease  was  a  sham;  tbat  it 
was  executed  to  deceive  a  third  person.  The 
reieree  found  otherwise.  Tbe  matter  seems 
a  fair  one  for  his  determination.  But  in 
any  event  tbe  matter  is  not  very  material. 
The  lease  Is  Important  chiefly  as  an  acknowl- 
edgment by  tbe  son  of  his  father's  title.  If 
bis  story  Is  true,  such  acknowledgm^it  was 
made  in  Ignorance  of  his  rights  and  did  not 
bind  him;  if  it  is  untrue,  the  acknowledg- 
ment was  superfluous.  Moreover,  the  lease 
was  pleaded  in  the  answer,  and  the  reply 
tendered  no  issue  regarding  It,  except  by  al- 
leging that  tbe  plaintiff  entered  into  It  not 
knowing  tbnt  he  was  the  owner  of  the  land. 

The  referee  also  made  findings,  which  are 
not  challenged,  settiing  various  minor  dis- 
putes, and  establishing  tbat  the  defendant 
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still  baa  on  band  a  part  of  tbe  proceeds  of 
the  sale  of  the  English  property,  amounting 
to  $679.32.  His  conclusions  were  that  the 
plaintiff  was  tbe  owner  of  this  and  of  tbe 
lands  referred  to,  subject  to  a  life  interest 
of  the  defendant,  and  that  tbe  costs  of  the 
action  should  be  divided. 

It  results  from  what  already  has  been 
said  that  the  Judgment  must  be  reversed  and 
the  cause  remanded,  with  directions  to  enter 
a  decree  In  accordance  with  the  facts  as 
found  by  the  referee.  The  matter  of  costs, 
however,  rests  in  the  discretion  of  the  dis- 
trict court,  and  there  are  obviously  good 
grounds  for  permitting  their  recovery  by  the 
plaintiff.  The  defendant  asserted  In  his  an- 
swer that  he  was  ready,  and  had  been  at  all 
times,  to  assure  to  the  plaintiff,  by  any  prop- 
er instrument,  bis  interest  In  the  lands  In 
controversy — that  Is  to  say,  tbe  title  to  them 
subject  to  his  father's  life  estate  The  evl- 
dence  showed  that  a  few  weeks  before  tbe 
suit  was  begun  Tom  was  advised  by  a  letter 
from  bis  father  that  his  rights  as  remainder- 
man were  recognized,  but  it  does  not  appear 
that  any  offer  was  ever  made,  excepting  tbat 
contained  in  the  answer,  to  give  legal  effect 
to  such  recognition,  or  to  make  It  a  matter  of 
record.  Tbe  plaintiff  therefore  was  entitled 
to  relief  In  this  respect,  as  well  as  to  an 
accounting. 

So  far  as  the  real  estate  Is  concerned,  he 
can  be  protected  by  a  Judgment  declaring 
his  interest.  As  to  the  money,  in  tbe  ab- 
sence of  an  agreement  between  the  parties, 
an  order  will  have  to  be  framed  to  meet  tbe 
occasion.    All  the  Justices  concurring. 


(7«  Kan.  3S1) 

BOWLES  V.  BOARD  OF  EDUCATION  OF 

CITY  OF  WICHITA  et  al. 

(Supreme  Court  of  Kansas.     July  5,  1907.) 

1.  Schools  and  School  Districts — Pubuo 
Schools— Sepaeate  Scuools. 

Chapter  227,  p.  320,  Laws  1889,  is  a  spe- 
cial act,  which  by  its  terms  makes  full  provi- 
sions for  the  government  of  the  public  schools 
of  the  city  of  Wichita,  a  city  of  the  first  class. 
It  renders  all  other  provisions  of  the  statute  re- 
lating to  public  schools  inapplicable  to  the  pni>- 
lic  schools  of  Wichita,  and  it  has  not  been 
amended  or  repealed  and  does  not  authorize  the 
maintenance  of  separate  schools  for  the  educa- 
tion of  n'hite  and  colored  children. 

2.  Same— Exclusion  of  Colored  Children. 

In  the  absence  of  statutory  authority,  the 
board  of  education  of  the  city  of  Wiciiita  has 
no  right  to  exclude  a  child,  by  reason  only  of 
its  color,  from  any  public  school  of  the  city. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Schools  and  School  Districts,  §{  1&- 
322.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Sedgwick  (boun- 
ty ;  Tbos.  C.  Wilson,  Judge. 

Action  by  Sallie  Bowles  for  writ  of  man- 
damns  against  tbe  board  of  education  of  the 
city  of  Wichita  and  others.  Writ  denied, 
and  plaintiff  brings  error.  Reversed  and  re- 
manded. 


John  W.  Adams  and  0.  H.  Bentley,  for 
plaintiff  in  error.  Stanley,  Vermilion  &  Ev- 
ans and  II.  C.  Sluss,  for  defendant  in  error. 

SMITH,  J.  The  following  portion  of  the 
agreed  statement  of  facts  upon  which  the 
case  was  tried  is  sufficient  to  determine  the 
decision  of  this  case,  to  wit:  "It  Is  further 
admitted  tbat  tbe  seventh  grade  of  tbe  course 
of  study  of  the  schools  of  the  city  of  Wichita 
is  taught  in  the  Emerson  School,  that  white 
children,  living  in  the  same  block  in  which 
the  said  Fannie  S.  Rowles  resides,  were,  at 
the  time  the  said  Fannie  6.  Rowles  pre- 
setted herself  for  admission  and  now,  at- 
tending tbe  said  Emerson  School  and  the 
seventh  grade  thereof ;  and  it  Is  further  ad- 
mitted that  the  said  Fannie  8.  Rowles  pre- 
sented herself  to  the  said  Emerson  School 
as  set  forth  In  tbe  writ  of  mandamus  here- 
in, and  that  she  was  excluded  and  prohibited 
from  attending  said  Emerson  School  for  the 
sole  reason  that  she  was  of  African  descent 
and  colored  and  a  separate  school  had  been 
provided  in  the  Park  School  for  ber  educa- 
tion In  the  seventh  grade  as  a  colored  child; 
and  it  is  further  admitted  that  the  plain- 
tiff Is  a  widow  and  the  mother  of  the  said 
Fannie  S.  Rowles,  and  as  such  she  has  the 
charge  and  sole  responsibility  of  educatlntr 
the  said  Fannie  S.  Rowles,  and  that  the 
father  of  tbe  said  Fannie  S.  Rowles  is  de- 
ceased; and  tbat  said  Fannie  S.  Rowles  re- 
sides within  400  feet  of  tbe  Emerson  School, 
and  that  the  said  Fannie  S.  Rowles  Is  not 
attending  the  Park  or  Emerson  School  at 
this  time  because  she  claims  tbe  right  to 
attend  the  Emerson  School."  The  action  was 
brought  by  Mrs.  Rowles  for  a  writ  of  man- 
damus to  compel  the  school  board  of  the  city 
of  Wichita  to  admit  her  daughter  Fannie 
to  the  Emerson  School,  which  writ  was  re- 
fused by  tbe  court,  and  she  brings  the  case 
here. 

Section  73,  c.  18,  Gen.  St.  ISftS,  which  chap- 
ter relates  to  cities  of  the  first  class,  author- 
ized all  cities  of  this  class  to  maintain  sep- 
arate schools  for  the  education  of  white  and 
colored  children,  and  authorized  the  esta^ 
Ilshment  of  high  schools.  In  1S79  (chapter 
81,  J  1,  p.  163,  Laws  1870)  said  section  75, 
c.  18,  Laws  1868,  was  repealed  and  amended. 
By  tbe  amendatory  act  cities  of  tbe  first 
class  were  authorized  to  maintain  separate 
schools  for  the  education  of  white  and  col- 
ored children,  "except  In  the  high  school 
where  no  discrimination  shall  be  made  on 
account  of  color."  In  1905  this  act  was  again 
amended  (chapter  414, 1 1,  p.  676.  Laws  1905), 
and  cities  of  the  first  class  were  authorized 
"to  organize  and  maintain  separate  schools 
for  the  education  of  white  and  colored  cbil. 
dren,  including  high  schools  in  Kansas  City, 
Kansas.  No  discrimination  on  account  of 
color  shall  be  made  in  high  schools,  except 
as  provided  herein." 

Tbe  city  of  Wichita,  from  the  time  It  be* 
came  a  city  of  tbe  first  class  until  1888,  y/aa. 
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as  to  Its  public  scbools,  within  tbe  provisions 
of  the  general  statutes  theretofore  enacted 
and  aboTe  cited.  In  that  year,  however,  the 
Legislature,  probably  at  the  Instigation  of 
representatives  of  the  city,  passed  a  special 
a(;t  In  which  full  provision  Is  made  for  the 
BcboolB  of  that  city.  The  act  applies  only  to 
the  city  of  Wichita,  and,  In  efTect,  repeals 
all  former  general  acts  to  the  extent  of  their 
application  to  the  schools  of  Wichita.  Sec- 
tion 1  of  the  special  act  reads:  "The  public 
schools  of  the  city  of  Wichita  shall  be  gov- 
erned by  the  provisions  of  the  following 
act."  Section  4  thereof  reads:  "The  board 
of  education  shall  be  a  body  corporate  under 
the  name  of  The  Board  of  Education  of  the 
City  of  Wichita,'  and  as  such  shall  have  the 
power  to  sue  and  be  sued;  to  elect  Its  own 
officers,  and  make  all  necessary  rules  for 
the  government  and  regulation  of  the  schools 
of  said  city  under  Its  charge  and  control, 
stftject  to  the  provisions  of  this  act;  to  ex- 
ercise the  sole  control  over  the  public  schools 
and  school  property  of  said  city;  and  shall 
have  the  power  to  establish  and  maintain 
a  high  school:  Provided,  no  discrimina- 
tion shall  be  made  on  account  of  race  or 
color;  Provided  further,  that  no  tnltloii 
fee  shall  be  collected  from  any  pupil  who 
is  an  actual  resident  of  said  city.  The 
board  of  education  shall  have  power,  where 
the  school  accommodations  are  deemed  In- 
sufficient, to  exclude,  for  the  time  being, 
children  between  the  ages  of  five  and  seven 
years."  This  act  has  never  been  amended 
or  repealed.  The  act  of  1905  was  expressly 
amendatory  of  the  act  of  1870,  and  was  a 
general  act  with  a  special  exception  In  rela- 
tion to  Kansas  City,  Kan.  As  the  schools 
of  Wichita  had  for  years  been  under  the  ^>e- 
cial  act  of  1889,  It  cannot  be  inferred  that  the 
Legislature  Intended  the  act  of  1905  to  have 
any  application  whatever  thereto. 

It  Is  contended  on  the  one  band  that  sec- 
tion 4  of  the  special  act  supra  prohibits  dis- 
crimination on  account  of  color  In  any  and 
all  of  the  public  schools  of  Wichita,  and  on 
the  other  band  that  the  prohibition  relates 
only  to  the  high  scbools.  However  this  may 
be,  it  is  certain  that  the  city  is  not  by  any 
provision  thereof  authorized  to  maintain  any 
grade  of  Its  public  schools  for  the  separate 
education  of  white  and  colored  children.  The 
history  of  the  legislation  on  this  siAJect 
from  1868  to  1905  amounts  almost  to  a  l^' 
Islative  declaration  that.  In  the  absence  of 
an  express  grant  thereof,  no  city  or  school 
district  has  any  authority  to  discriminate 
against  any  child,  or  to  deny  It  admission 
to  any  public  school  thereof,  on  account  of 
Its  color.  Such,  also,  has  been  the  uniform 
tenor  of  the  decisions  of  this  court.  See 
Board  of  Education  v.  Tlnnon,  26  Kan.  1; 
Knox  V.  Board  of  Education,  45  Kan.  152,  25 
Pac.  616.  11  L.  K.  A.  830;  Cartwrlght  v. 
Board  of  Education  (Kan.)  84  Pac.  382; 
Board  of  Education  v.  Dick,  70  Kan.  434,  78 
Pac.  812;    Blchardaon  t.  Board  of  Educa- 


tion, 72  Kan.  629,  84  Pac.  538.  It  follows 
that  the  plaintiff  was  entitled  to  tbe  relief 
prayed  for. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  case  Is  remanded,  with  in- 
structions to  enter  judgment  for  the  plain- 
tiff In  accordance  with  the  views  herein  ex- 
piessed.    All  tbe  Justices  concurring. 

(78  Kmn.  ao) 
SPARKS  V.  BOARD  OF  OOM'ES  OF  CHBR- 
OKBB  OOUNTX. 
(Supreme  Court  of  Kanias.    July  6,  1907.) 

1.  Countuss  —  County    OfticebS — OfpiciaIi 

BOIVDB. 

Where  by  a  statute  changing  the  date  of  an 
election,  enacted  after  a  county  officer  has  giv- 
en his  official  bond,  his  term  of  office  is  extend- 
ed for  a  year,  the  snTeties  on  such  bond  cannot 
be  held  Uable  by  reason  of  any  misconduct  on 
bis  part  occurring  after  the  expiration  of  the 
time  for  which  he  was  elected,  notwithstanding 
the  bond  is  conditioned  for  his  good  behavior 
during  his  continuance  in  the  office  "by  virtue 
of  said  election,"  and  the  Constitution  provides 
that  "county  officers  shall  bold  their  offices  for 
a  term  of  two  years,  and  until  their  successors 
shall  be  qualified." 

nSd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Counties,  |  145.} 

2.  Same— Action  Against  Pbinoipai. 

An  action  upon  the  bond  for  such  miscon- 
duct may  be  maintained  against  the  principal. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Cherokee  Coun- 
ty; W.  B.  Olasse,  Judge. 

Action  by  tbe  board  of  county  commission- 
ers of  Cherokee  county  against  O.  W.  Sparks. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

E.  E.  Sapp  and  J.  N.  Dunnbar,  for  plain- 
tiff in  error.  Tracewell  &  Moore,  for  defend- 
ant in  error. 

MASON,  J.  In  November,  1399,  O.  W. 
Sparks  was  elected  sheriff  of  Cherokee  county 
for  the  regular  term,  which  under  the  law  as 
it  then  stood  was  fixed  at  two  years,  be- 
ginning with  the  ensuing  January.  As  re- 
quired by  the  statute  (Gen.  St  1901,  SS  1740, 
1741),  he  gave  a  bond,  signed  by  himself  and 
severol  sureties,  for  tbe  faithful  discharge 
of  his  duties.  In  1901  the  Legislature  did 
away  with  elections  In  the  odd-numbered 
years.  Laws  1901,  p.  309,  c.  176.  Tbe  result 
of  this  action  was  to  extend  Sparks'  term 
tmtll  January,  1908  (Prultt  v.  Squires,  64 
Kan.  855,  68  Pac.  643),  and  be  continued  to 
bold  the  office  until  that  time.  During  the 
year  1902  he  collected  and  retained  various 
fees  which  It  may  for  present  purposes  be 
assumed  be  should  have  paid  over  to  the 
county.  An  action  was  brought  by  the  county 
commissiouers  upon  the  sheriff's  bond  to  Te> 
cover  the  amount  so  withheld.  The  matter 
was  sent  to  a  referee,  who  reported  that 
neither  the  sheriff  nor  his  sureties  were  liable 
In  gaid  action.  The  court  approved  the  report 
as  to  the  sureties,  but  held  that  the  county 
was  entitled  to  recover  against  the  principal. 
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Ovan. 


This  proceeding  Is  brought  to  review  such 
rbliugs;  the  oouiiuissloners  claiming  that 
their  demaud  against  the  sureties  should  have 
been  sustained,  the  sheriff  that  be  also 
should  have  been  exonerated.  The  only  ques- 
tions Involved  are  whether  the  bond  Is  to  l)e 
so  construed  as  to  make  the  sureties  an- 
swerable for  any  misconduct  of  the  sheriff 
occurring  during  the  year  which  the  Legis- 
lature added  to  his  term  after  his  service 
bad  begun,  and  whether  a  recovery  can  be 
had  against  the  ofilcer  himself  for  such  mis- 
conduct In  an  action  upon  the  honA. 

It  Is  true  that  the  Constitution  provides 
(formerly  by  section  3  of  article  9,  now  by 
section  2  of  article  4)  that  "all  county  •  •  • 
officers  shall  hold  their  offices  for  a  term  of 
two  years,  and  until  their  successors  shall 
be  qualified."  And  It  was  decided  in  Pniitt 
V.  Squires,  supra,  that  In  such  a  case  as  the 
present  the  sheriff  continued  to  hold  office 
from  January,  1902,  to  January,  1903,  In  vir- 
tue of  that  provision ;  that  his  service  for 
that  period  was  under  his  original  election: 
that  the  effect  of  the  statute  was  to  extend 
the  old  term,  not  to  create  a  new  one.  The 
bond  in  question,  following  the  language  of  the 
statute,  purported  to  guaranty  the  good  be- 
havior of  the  sheriff  "during  his  continuance 
in  office,  In  virtue  of  said  election."  Liter- 
ally construed,  therefore,  the  terms  of  the 
bond  were  broad  enough  to  cover  the  mis- 
feasance here  complained  of.  But  It  is  urged 
with  much  force  that  the  sureties,  being  fa- 
vorites of  the  law,  are  entitled  to  any  reason- 
able construction  that  will  relieve  them  from 
liability.  There  Is  a  sharp  conflict  of  au- 
thority upon  the  question  whether,  notwith- 
standing a  statutory  provision  that  an  officer's 
term  shall  continue  until  bis  successor  has 
qualifled.  a  bondsman's  liability  does  not 
cease  as  soon  as  a  rensonahle  time  has  elapsed 
to  permit  such  Qualiflcation.  even  although 
it  does  not  talie  place.  The  authorities  on  the 
subject  are  collected  In  notes  5  and  6,  27 
A,  &  E.  Encycl.  of  L.  5,3.5,  and  In  a  note  in 
Blades  v.  Dewey  (N.  C.)  103  Am.  St.  Rep. 
932.  This  court  in  Riddel  v.  School  District 
No.  72,  1.5  Kan.  168,  definitely  took  a  posi- 
tion in  line  with  the  cases  which  favor  the 
surety  by  limiting  bis  liability  closely  to  mat- 
ters arising  in  the  regular  term  for  which 
bis  principal  was  chosen.  So  In  Life  As- 
sociation V.  Lemke.  40  Kan.  CO],  20  Pac.  .512, 
It  was  said:  "It  w^ill  be  conceded  that.  If 
the  bond  Is  an  official  and  an  annual  one.  the 
obligors  are  only  bound  for  the  defaults  that 
occurred  during  the  year  for  which  the  bond 
was  given.  The  contract  of  a  surety  Is  fa- 
vorably regarded  by  the  law,  and  even  Incases 
where  the  officer  Is  authorized  to  hold  over 
bis  term  and  until  his  successor  Is  elected  and 
qualified  the  liability  on  the  official  bond  Is 
not  extended  Iteyond  the  duration  of  the  term. 
When  an  officer  is  chosen  for  a  term  of  limit- 
ed duration,  and  a  bond  for  the  faithful  per- 
formance of  duties  is  given,  the  presump- 
tion Is  that  the  obligors  or  sureties  only  con- 


tract for  tlic  f!ii::iful  i'^--:  of  tlio  officer  during 
that  time,  an'!  the  oliiigation  of  the  sureties 
Is  not  e.vtciidcd  by  the  mere  fact  that  such 
officer  is  re-elected  or  for  any  reason  holds 
over  the  term." 

The  present  case  Is  peculiarly  one  which 
calls  for  the  application  of  the  principle  by 
which  a  liberalltj-  of  Interpretation  Is  allow^ed 
for  the  benefit  of  a  surety.  Wlien  Sparks' 
bond  was  given,  those  who  signed  with  him 
might  perhaps  have  been  expected  to  take 
Into  account  that  through  some  accidental 
circumstances,  such  as  the  delay  of  his  suc- 
cessor to  qualify,  his  term  of  office  might  Ije 
extended  for  some  Inconsiderable  period  l)e- 
yond  the  normal  two  years.  But  they  could 
not  have  anticipated  that  the  Legislature 
would  add  a  whole  year  to  bis  time  of  serv- 
ice. No  such  change  could  possibly  have  been 
contemplated;  and,  if  the  contention  of  the 
county  is  correct,  the  practical  effect  of  the 
statute  was  to  Impose  upon  them  an  obliga- 
tion which  they  might  never  have  been  willing 
voluntarily  to  assume.  In  King  Co.  v.  Ferry,  5 
Wash.  530, 32  Pac.  538, 19  L.  R.  A.  500,  34  Am. 
St  Rep.  880,  the  precise  question  here  present- 
ed arose.  Upon  the  authority  of  that  case  it  Is 
said  in  27  A.  &  E.  Encycl.  of  L.  535:  "Where 
the  term  of  office  Is  extended  by  statute  after 
the  execution  of  the  bond,  the  sureties  thereon 
are  not  liable  for  the  faults  occurring  during 
the  extended  term,  though  the  statutes  pro- 
vide that  the  officer  shall  continue  In  office 
until  his  successor  is  elected  and  qualifled." 
The  grounds  of  the  decision  are  shown  by 
this  excerpt  from  the  opinion:  "No  considera- 
tion of  the  interests  of  the  public  will  justify 
a  court  In  extending  by  construction  the  ob- 
ligation of  a  citizen  under  his  contract  be- 
yond the  scope  of  Its  natural  Import.  The 
contract  which  embodies  this  obligation,  like 
any  other  contract,  must  be  construed  to  give 
effect  to  the  intention  of  the  jMirties.  and  that 
intention  Is  to  be  gathered  from  the  language 
employed  and  the  circumstances  surrounding 
the  execution  of  the  Instrument.  Now,  what 
were  the  circumstances  surrotmding  the  ex- 
ecution of  this  bond,  and  what  length  of  time 
would  these  bondsmen  naturally  think  they 
were  contracting  with  reference  to  it?  The 
correct  answer  to  the  last  question  deter- 
mines their  liability.  There  need  be  no  arti- 
ficial rules  of  law  applied.  It  is  a  simple 
question  of  Intention  gathered  from  the  lan- 
guage of  the  contract,  read  in  the  light  of 
the  surrounding  circumstances.  At  the  time 
this  bond  was  given  the  term  of  office  of  the 
treasurer  as  provided  by  law  was  two  years. 
It  is  argued  that  the  bondsmen  entered  into 
this  obligation  in  view  of  the  iMSsIble  modifi- 
cation of  their  liability  by  the  legislative  as- 
sembly, and  with  notice  that  the  Legislature 
would  have  a  right  to  continue  the  incumbent 
In  office  beyond  the  terra  for  which  he  was 
elected.  So  far  as  the  first  pro{>03ition  Is  con- 
cerned, the  Legislature  would  not  have  any 
rlglit  to  pass  a  law  that  would  change  the 
terms  of  the  contract  or  in  any  way  Impair  its 
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ohllKatton ;  and,  so  far  as  the  seoond  propo- 
sition is  concerned,  wliiie  ttie  suretes  miglit 
be  held  to  take  notice  that  the  Legislature 
could  extend  the  term,  tbe^  would  not  be 
required  to  take  notice  that  the  Legislature 
In  such  an  event  would  make  no  provision 
for  the  fclrlng  of  a  bond  by  the  treasurer  for 
The  extended  term.  The  sureties  had  a  right 
to  take  notice  of  the  law  as  it  existed,  and  to 
contract  with  reference  to  the  law  as  It  ex- 
iste<l ;  that  Is,  the  law  which  would  naturally 
be  hi  their  minds  when  they  entered  into  the 
contract.  And  the  Idea  that  they  would  at 
sHch  a  time  enter  into  a  speculative  calculation 
of  what  the  law  might  be  in  the  future,  and 
shape  their  contract  with  reference  to  such 
I>osslble  change,  Is  a  strained  one.  The  law 
Jit  that  time  made  the  office  one  of  a  definite 
term.  That  term  was  two  years,  and  the 
."uretlcs  had  a  right  to,  and  no  doubt  did, 
take  that  law  Into  consideration,  and  that 
was  the  law  that  was  imported  into  their  eon- 
tract.  There  is  no  doubt  that  the  central  Idea 
was  that  the  term  was  for  two  years.  This 
was  the  law.  This  was  the  ordinary  state  of 
affairs,  and  the  ordinary  time  for  which 
bonds  for  county  officers  were  given.  A  man 
might  willingly  go  on  a  bond  for  two  years 
who  would  hesitate  or  absolutely  refuse  to 
go  on  for  a  longer  period." 

We  think  the  view  taken  by  both  the  ref- 
eree and  the  trial  court  as  to  the  nonliability 
of  the  sureties  Is  In  accordance  with  sound 
reason,  as  well  as  with  the  weight  of  author- 
ity. The  question  as  to  the  sheriff  himself 
however,  must  be  decided  upon  other  con- 
siderations. While  the  petition  necessarily 
states  facts  sufficient  to  constitute  a  cause  of 
action  against  him  for  the  violation  of  his 
official  duty,  if  he  Is  to  be  held  In  this  pro- 
ceeding, it  must  be  upon  the  bond  Itself,  since 
it  is  only  by  reason  of  declaring  upon  that 
that  the  plaintltT  was  able  to  proceed  against 
him  and  the  bondsmen  In  the  same  action. 
He  stands  upon  a  very  different  footing  from 
that  of  the  sureties.  He  can  Invoke  no  liber- 
ality of  construction  or  leniency  of  treatment. 
Moreover,  while  the  bond  was  in  a  sense  a 
contract  even  as  to  him,  he  executed  It  In 
compliance  with  the  statute,  as  a  prerequi- 
site to  his  Induction  into  office.  It  was  on 
his  part  a  mere  acknowledgment  of  obliga- 
tions which  the  law  devolved  upon  him.  The 
extension  of  his  term  was  a  benefit  conferred 
rather  than  a  burden  Imposed  upon  him.  Un- 
like the  sureties,  he  had  it  In  his  power  to 
end  his  responsibility  at  any  time  by  resigna- 
tion. He  could  not  have  taken  the  office 
without  having  executed  the  bond,  and  his 
continuing  to  act  as  sberiCF  was  a  constantly 
renewed  assertion  of  Its  vitality.  Notwith- 
standing the  exemption  of  the  sureties,  the 
principal  cannot  be  beard  to  say  that  his 
own  liability  npon  the  bond  had  ceased 
while  he  was  In  effect  asserting  a  right  under 
it. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concurring. 


(TtKan.  3«0) 


DAUB  V.  McCOY. 


(Supreme  Coart  of  Kansas.    July  5,  1907.) 

Appeal— Review — Grant  of  New  Tbial. 

Where  a  district  court  properly  seta  aside 
a  verdict  in  favor  of  the  defendant  on  the  ground 
of  misconduct  of  the  jurj',  and  grants  a  new 
trial.  thiH  court,  pending  such  new  trial,  cannot, 
at  the  instance  of  the  defendant,  reverse  the 
decision  of  tlu'  di-strict  court  and  direct  a  judg- 
ment In  favor  of  the  defendant  upon  the  merits 
of  the  case. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty;   A.  W.  Dana,  Judge. 

Action  by  David  J.  McCoy  against  Henry 
Daub.  Motion  b.v  plaintiff  to  set  aside  ver- 
dict for  defendant  Prom  an  order  granting 
a  new  trial,  defendant  brings  error.  Af- 
firmed. 

Hazen  &  Gaw,  for  plaintiff  In  error.  Rob- 
ert D.  Garver,  for  defendant  in  error. 

GRAVES,  J.  This  was  an  action  to  recover 
damages  for  breach  of  contract,  commenced  In 
the  district  court  of  Shawnee  county.  On  the 
trial  the  defendant  recovered  a  verdict.  On 
motion  of  the  plaintiff,  the  verdict  was  set 
aside,  and  a  new  trial  granted.  The  defend- 
ant brings  the  case  here  and  asks  this  court 
to  reverse  the  order  of  the  court  granting  a 
new  trial,  and,  In  addition  thereto,  to  direct  a 
judgment  in  his  favor. 

The  new  trial  was  granted  on  account  of 
misconduct  of  the  Jury  during  their  delibera- 
tions. The  plaintiff  in  error  insists  that  the 
verdict  was  right,  regardless  of  the  methods 
by  which  It  was  reached.  In  fact,  he  claims 
that,  under  the  law,  the  plaintiff  has  no  right 
to  recover  against  the  defendant  in  any  view 
of  the  case.  But  the  question  for  the  con- 
sideration of  this  court  is,  did  the  district 
court  err  in  granting  a  new  trial  on  the 
ground  of  misconduct  of  the  Jury?  We  think 
not.  This  is  as  far  as  we  need  to  Inquire. 
A  new  trial  has  been  granted,  and  this  court 
cannot  assume  that  the  trial  court  will  not 
administer  the  law  correctly  upon  the  new 
trial.  Until  the  case  is  finally  disposed  of 
by  the  trial  court,  this  court  cannot  review 
the  case  on  its  merits. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


(76  Kan.  SM) 
STATE  y.  CITY  OF  CLAY  CENTER  et  al. 
(Supreme  Court  of  Kansas.     July  5,  ]907.) 

1.  monicipai.    oohpokatfons    —    issue    op 
Bonds— Election  Notice. 

The  first  publication  of  a  notice  of  a  bond 
election  to  be  held  under  the  provisions  of  cliap- 
ter  101,  p.  137,  Ijaws  1005.  authorizing  certain 
cities  to  Issue  boniis  for  natural  gas,  water, 
lighting,  and  heatint:  purposes,  may  be  made  in 
the  same  issue  of  tlie  official  newspaper  which 
contains  the  publication  of  the  ordinance  direct- 
ing the  calling  of  the  election. 

2.  Same— Injunction. 

The  issue  and  sale  of  municipal  bonds  vot- 
ed for  the  construction  of  an  electric  light  plant 
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will  not  be  enjoined  merely  because  the  city  of- 
ficials entertain  and  express  an  intention  to  ex- 
pend the  money  to  be  derived  In  equipping  the 
plant  to  supply  electric  power  to  the  inhabit- 
ants of  the  city. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Clay  County; 
Sam  Kimbal,  Judge. 

Action  by  the  state  against  the  city  of  Clay 
Center  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

F.  S.  Jackson,  Atty.  Gen.,  Coleman  &.  Wil- 
liams, and  John  E.  Uessln,  for  the  State.  F. 
P.  Harkness  and  Dawes  &  Btttberford,  for 
defendants  in  error. 

BURCH,  J.  The  action  In  the  district 
court  was  commenced  to  restrain  the  defend- 
ants from  issuing,  selling,  and  delivering 
bonds  of  the  city  in  the  sum  of  $25,000,  which 
had  been  voted  at  a  special  election  for  the 
purpose  of  constructing  works  to  supply  the 
Inhabitants  of  the  city  with  electric  light. 
The  election  was  held  under  the  provisions 
of  chapter  101,  p.  137,  of  the  Session  Laws 
of  1905.  Section  2  of  the  act  reads  as  fol- 
lows: "Whenever  the  city  council  of  any 
such  city  shall  desire  to  procure  authority  for 
the  Issuance  of  bonds  under  the  terms  of 
this  act,  they  shall  pass  an  ordinance  di- 
recting the  calling  of  an  election  for  the  sub- 
mission of  the  question  to  the  electors  there- 
of. Notice  for  such  election  shall  state  the 
amount  of  bonds  proposed  to  be  issued,  the 
purpose  of  the  issue,  and  state  the  polling 
place  or  places  at  which  the  election  will  be 
held.  Said  notice  shall  be  signed  by  the  may- 
or and  city  clerk  and  shall  be  published  in 
at  least  one  newspaper  for  three  consecutive 
weeks.  The  first  publication  of  said  notice 
to  be  at  least  twenty  days  prior  to  the  day  fix- 
ed for  such  election." 

The  ordinance  directing  the  calling  of  the 
election  and  the  notice  of  the  election  were 
published  In  the  same  issue  of  the  ofllcial 
newspaper.  It  Is  claimed  that  the  ordinance 
became  effective  only  after  publication,  that 
no  authority  existed  to  call  the  election  until 
after  the  ordinance  was  In  force,  and  hence 
that  the  first  publication  of  the  notice  cannot 
be  counted.  The  objection  is  technical  In  the 
extreme,  and  Involves  a  refinement  In  respect 
to  time  which  the  court  is  not  Inclined  to 
regard.  The  moment  the  ordinance  took  ef- 
fect authority  to  call  the  election  and  publish 
notice  of  It  existed.  That  moment  the  au- 
thority was  exercised,  and  the  notice  ap- 
peared, and  the  circumstance  that  the  two 
facts  occurred  simultaneously  cannot  impair 
the  notice.  If  authority  In  support  of  the 
principle  be  necessary,  it  may  be  found  in  the 
cases  of  Clark  v.  City  of  Janesvllle,  10  Wis. 
136,  and  Warsop  v.  City  of  Hastings,  22  Minn. 
437. 

On  the  trial  evidence  was  offered  and  re- 
jected to  the  effect  that  the  city  oflicials  en- 
tertained and  bad  expressed  an  Intention  to 


expend  the  money  to  be  derived  from  the 
sale  of  the  bonds  when  Issued  In  equipping 
the  proposed  electric  light  plant  to  supply 
electric  power  to  Inhabitants  of  the  city.  The 
people  of  Clay  Center  voted  these  bonds  to 
raise  money  to  be  expended  for  a  specified 
purpose,  and  are  entitled  to  have  them  Issued 
and  sold  In  execution  of  that  purpose.  If 
after  that  has  been  done  an  attempt  should 
be  made  to  misaiiproprlate  the  funds  obtain- 
ed, there  will  be  time  enough  to  determine 
what  is  a  misappropriation  and  to  Interfere, 
if  necessary. 

The  Judgment  of  the  district  court  denying 
an  injunction  Is  affirmed.  All  the  Justices 
concurring. 


OLTMPIA  MINING  CO.  v.  KERNS  et  *1. 
(Supreme  Court  of  Idaho.    June  18,  1907.) 

1.  Appka.1/— Rehkakino  —  Effect  ot  Grant- 

INO. 

Where  a  rehearing  is  granted  generally,  tho 
case  stands  as  though  no  hearing  had  been  had, 
and  all  points  and  questions  that  might  have 
been  presented  on  the  original  hearing  may  be 
presented  on  the  rehearing, 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §|  3241,  324^] 

2.  Specific   Performance— Pebfobmancb   o» 
Conditions  Precedent. 

Where  an  action  is  brought  for  the  specific 
performance  of  a  contract,  in  order  to  recover, 
the  plaintiff  must  show  that  he  has  performed  all 
of  the  provisions  of  the  contract  to  be  perform- 
ed by  him,  or  that  he  is  able,  ready,  ana  willing 
to  perform  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  If  249-256.] 

3.  Same. 

Where  the  judgment  and  decree  does  not  re- 
quire the  performance  of  conditions  precedent 
in  a  contract  before  declaring  the  specific  per- 
formance of  the  contract,  the  judgment  will  be 
set  aside. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  f  426.] 

4.  Same. 

Held,  under  the  provisions  of  the  contract 
sued  on,  the  appellant  Kerns  vras  entitled  to  re- 
ceive from  the  corporation  stipulated  to  be  or- 
ganized one-tenth  of  the  capital  stock,  fully  paid 
up  and  nonassessable  until  after  all  the  other 
nine-tenths  of  the  capital  stock  of  the  corpora- 
tion had  paid  10  cents  per  share  to  said  corpora- 
tion for  the  development  of  the  mining  claims 
involved  in  this  case. 

5.  Same. 

In  this  case  all  of  the  material  issues  pre- 
sented by  the  pleadings  should  have  been  deter- 
mined by  the  findings  of  fact  and  judgment. 

6.  Contracts— Performance. 

Under  the  pi-ovisions  ot  said  contract,  K. 
and  C,  the  parties  thereto,  both  being  residents 
of  this  state  at  the  time  the  contract  was  enter- 
ed into,  were  to  form  a  corporation,  and  as  it 
appears  from  the  record.  C.  organized  the  plain- 
tiff corporation  under  the  laws  of  the  state  of 
Washington  without  the  consent  of  K.  Held, 
that  the  organization  of  the  plaintiff  corpora- 
tion was  not  a  compliance  with  the  terms  of 
said  contract  and  that  K.  had  a  right,  under 
the  terms  of  said  contract,  to  insist  on  the  or- 
ganization of  such  corporation  under  the  laws 
of  the  state  of  Idaho. 
(Syllabus  by  the  Court) 
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Aiipeal  from  District  Oonrt,  Shoshone 
County;   Ralph  T.  Morgan,  Judge. 

Action  by  the  Olympia  Mining  Company 
against  A.  6.  Kerns  and  others.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Reversed  and  remanded. 

J.  II.  Forney  and  John  P.  Gray,  for  up- 
pellants.  A.  K.  Mayhew  and  E.  C.  Macdon- 
aid,  for  respondent. 

SULLIVAN,  J.  This  action  was  com- 
menced by  the  Olympla  Mining  Company,  a 
corporation,  as  plaintiff,  against  Abner  G. 
Kerns,  William  J.  Hall,  and  the  Federal 
Mining  &  Smelting  Company,  a  corporation, 
as  defendants,  for  the  purpose  of  having 
the  plaintiff  corporation  declared  the  equi- 
table owner  of  an  undivided  three-fourths 
Interest  in  the  Olympia,  Portland,  Seattle, 
Alice,  Olympia  Fraction,  Pacific,  Darling, 
Diamond  Fraction,  and  an  undivided  one- 
fourth  interest  in  the  Ilose  and  Lincoln  lode 
mining  claims,  all  situated  along  Nine  Mile 
creek,  in  Placer  Center  and  Lalande  mining 
districts,  Shoshone  county,  and  to  compel 
the  appellant  Kerns  to  convey  to  the  plain- 
tiff corporation  by  good  and  sufiicieut  deed 
an  undivided  three-fourths  interest  in  and 
to  said  mining  claims,  upon  the  payment  to 
him  of  ISXK),  with  interest,  and  upon  deliv- 
ery to  him  of  100,000  shares  of  the  capital 
stock  of  the  plaintiff  corporation,  paid  up 
to  the  amount  of  10  cents  per  share,  and  to 
compel  the  defendant  the  Federal  Mining 
&  Smelting  Company  to  convey  to  the  plain- 
tiff an  undivided  one-fourth  Interest  to  each 
of  said  mining  claims  upon  the  payment  to 
It  of  $3,300,  with  Interest  thereon. 

This  action  Is  based  upon  the  following 
contract  or  agreement,  to  wit:  "This  agree- 
ment, made  and  entered  into  on  this  28th 
day  of  May,  1901,  by  and  between  Clarence 
Cunningham,  par^  of  the  first  part,  and  A. 
G.  Keams,  party  of  the  second  part,  all  of 
the  city  of  Wallace,  county  of  Shoshone, 
state  of  Idaho,  wltnesseth:  Whereas,  the 
estate  of  Edward  T.  Elom,  deceased.  Is  the 
owner  of  an  undivided  five-eighths  of  the 
Olympia,  Seattle,  Portland,  Olympia  Frac- 
tion, and  Alice,  and  an  undivided  one-half 
of  the  Darling,  Pacific,  Rose,  Lincoln,  and 
Diamond  Fraction,  lode  mining  claims,  sit- 
uated in  the  Placer  Center  and  Lalande 
mining  districts.  In  the  county  of  Shoshone, 
state  of  Idaho,  lying  between  the  Mammoth 
and  Sixteen  to  One  mines,  and  south  of  the 
Custer  mine,  and  the  party  of  the  second  part 
Is  the  owner  of  the  other  portion  of  the  said 
mining  claims,  except  the  Hose  and  Lincoln; 
and  whereas,  the  party  of  the  second  part 
as  such  co-owner  has  petitioned  the  probate 
court  for  an  order  of  sale  of  the  Interest  of 
the  estate  of  said  deceased  in  said  mining 
claims,  and  said  petition  Is  to  be  heard  on 
the  3d  day  of  June,  1901,  and  It  is  antici- 
pated that  an  order  for  the  sale  of  said 
property  will  be  made;  and  whereas,  It  Is 
the  desire  of  the  parties  hereto  to  purchase 


the  Interests  of  said  estate  In  said  proper- 
ties, if  the  same  can  be  bought  for  a  rea- 
sonable sum  and  upon  reasonable  terms,  for 
the  purpose  of  consolidating  all  of  the  in- 
terests therein,  and  forming  a  mining  cor- 
poration to  prosi)ect,  develop,  and  work  said 
mining  claims;    and  whereas,  the  party  of 
the  first  part  Is  about  to  leave  the  state  of 
Idaho,  expecting  to  be  absent  for  a  period 
of  two  months,  more  or  less,  and  the  sale 
of   said    premises    may    occur    during    said 
period:   It  Is  therefore  mutually  agreed  that 
the  party  of  the  second  part  shall  offer  to 
purchase  and  purchase  the  interest  of  the 
estate  of  said  decedent  in  said  mining  claims, 
if  the  same  can  be  purchased  for  the  ap- 
praised value  of  said  premises,  or  any  less 
sum,  and  that  the  party  of  the  first  part 
will  assume  and  be  responsible  for  the  bid 
and  purchase  of  the  party  of  the  second 
part,  and  furnish  the  necessary  money  to 
make  such  purchase  at  the  time  when  called 
for  by  the  party  of  the  second  part    Anil 
in  consideration  of   the  premises,   and  the 
services  to  be  so  rendered  by  the  party  of 
the  second  part,  it  Is  further  mutually  agreed 
that   said  party  of   the  second  part  shall 
be  entitled  to  one-tenth  of  all  of  said  mining 
claims,  in  which  he  at  present  has  no  owner- 
ship.    And   It   is   further   mutually   agreed 
that  upon  the  formation  of  the  corporation 
hereinbefore  referred  to,  which  corporation 
is  to  be  formed  as  soon  as  practicable  after 
making  said  purchase,  the  party  of  the  sec- 
ond part  shall  have  and  be  entitled  to  one- 
tenth  of  the  stock  of  said  corporation,  which 
stock  shall  be  fully  paid  up  and  nonassess- 
able until  after  all  of  the  other  nine-tenths 
of  the  stock  have  paid  10  cents  per  share 
to  said  corporation  for  the  development  of 
said  mining  claims.    And  as  a  further  con- 
sideration the  party  of  the  first  part  hereby 
agrees  to  do  and  perform  on  each  of  said 
mining  claims  the  assessment  work  required 
for  the  year  1901,  free  of  expense  to  the  par- 
ty of  the  second  part     And  as  a  further 
stipulation   the   party   of   the   second   part 
agrees  to  convey  to  the  party  of  the  first 
part,  or  his  assigns,  all  his  right,  title,  and 
interest  In  said  mining  claims  for  the  sum 
of  S.'i.OOO,   to   be  paid   upon   completion   of 
the  purchase  of  the  interest  of  said  estate 
In   the   premises   or   sooner.     Witness   our 
hands  and  seals  this  28th  day  of  May,  1901. 
Clarence  Cunningham.    A.  Q.  Kerns." 

It  Is  alleged  In  the  complaint:  Tliat,  pursu- 
ant to  said  agreement,  the  defendant  Kerns 
did  prosecute  a  proceeding  In  the  probate 
court  asking  for  a  sale  of  the  Interest  of 
Edward  T.  Elom,  deceased,  in  and  to  said 
mining  claims,  and  procured  an  order  from 
said  court  on  the  3d  day  of  June,  1901,  di- 
recting the  sale  thereof.  That  thereafter,  on 
the  20th  day  of  July,  said  Kerns  did  pur- 
chase at  public  sale  the  said  Interest  for  the 
sum  of  $2,500  of  which  $.'00  was  paid  In 
rush,  and  the  remaining  portion,  $2,000,  was 
secured  by  mortgage  upon  said  mining  Inter- 
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ests  due  and  payable  witbln  one  year  from 
tbe  date  tbereof,  and  that  said  sale  was  con- 
firmed thereafter  by  said  court.  That  there- 
after, pursuant  to  said  agreement,  Clarence 
Cunningham,  the  first  party  to  said  agree- 
ment, representing  himself  and  his  associates, 
did  expend  approximately  the  sum  of  $25,000 
In  developing  and  working  the  said  claims, 
and  they  did  pay  the  said  Kerns  $4,100  on 
account  of  the  payment  of  the  $5,000  due  said 
Kerns  under  said  agreement,  together  wltli 
one-tenth  of  all  of  said  mining  claims  upon 
the  formation  of  the  corporation  referred  to 
in  said  contract,  which  interest  was  repre- 
sented by  100,000  shares  of  the  capital  stock 
of  plaintiff,  which  stock  was  to  be  fully  paid 
up  and  nonassessable  until  after  tbe  other 
nine-tenths  of  the  stock  had  paid  10  cents  per 
share  to  said  corporation  for  the  development 
of  said  mining  claims,  which  was  tbe  consid- 
eration paid  for  tbe  Interests  held  by  Kerns 
in  said  mining  claims  and  for  services  to  be 
rendered  by  him  In  securing  patents  therefor. 
That  tbe  sum  of  $500,  the  first  payment  on 
the  purchase  price  of  said  Elom's  Interest, 
was  paid  to  said  Kerns  by  the  said  Cunning- 
ham and  his  associates.  That  after  tbe  con- 
firmation of  said  sale  the  administratrix  of 
the  estate  of  tbe  said  Elom,  deceased,  executed 
and  delivered  a  deed  to  said  mining  interests 
lielonglng  to  the  estate  of  the  said  Elom  to 
said  Kerns,  grantee,  and  that  said  Kerns 
made  and  executed  to  said  administratrix  of 
said  estate  a  mortgage  upon  said  mining  in- 
terests to  secure  the  payment  of  the  balance 
due  therefor.  That  said  Kerns  took  the  title 
to  said  mining  Interests  In  trust  for  tbe  cor- 
poration provided  to  be  formed  under  the 
terms  of  said  agreement.  That  it  was  under- 
stood and  agreed  between  said  Kerns  and  the 
said  Cuuningbam  and  his  associates  that 
their  successor  in  interest,  the  corporation  to 
be  formed,  would  furnish  the  additional  mon- 
ey necessary  to  pay  for  tbe  said  interests 
and  to  pay  the  said  mortgage  when  it  became 
necessary  to  pay  the  same  In  order  to  pro- 
tect said  trust  estate.  That  after  the  pur- 
chase of  said  Elom's  Interest  as  aforesaid, 
and  after  receiving  deed  therefor,  said  Kerns 
did  make,  execute,  and  deliver  a  declaration 
of  trust  as  follows:  "I,  A.  G.  Kerns,  of  the 
city  of  Wallace,  county  of  Shoshone,  state  of 
Idaho,  do  hereby  declare  and  acknowledge 
tliat  I  bold  the  legal  title  to  the  following  in- 
terests in  certain  mining  claims  In  trust  for 
the  use  and  benefit  of  a  corporation  to  be 
hereafter  formed  and  to  be  named  the  Olym- 
pia  Mining  Company,  provided  Clarence  Cun- 
ningham, of  the  city  of  Wallace,  in  the  county 
of  Shoshone,  state  of  Idaho,  or  the  said  cor- 
poration, shall  comply  with  the  provisions  of 
an  agreement  In  writing,  dated  the  28tb  day 
of  May,  1901,  between  the  said  Clarence  Cun- 
ningham and  tbe  said  A.  G.  Kerns.  Tbe  said 
mining  premises  being  particularly  described 
as  follows,  to  wit:  tbe  Olympia  lode  mining 
claim;  tbe  Portland  lode  mining  claim;  the 
Seattle  lode  mining  claim;    tbe  Alice  lode 


mining  claim;  the  Olympia  Fraction  lode 
mining  claim;  tbe  Darling  lode  mining  claim; 
tbe  Pacific  lode  mining  claim;  the  Diamond 
Fraction  lode  mining  claim;  one-half  of  tbe 
Rose  lode  uilni'ig  claim;  one-balf  of  tbe  Lin- 
coln lode  mining  claim — all  situated  on  the 
divide  between  Canyon  creek  and  tbe  East 
Fork  of  Nine  Mile  creek.  In  Placer  Center 
and  Laiande  mining  district,  county  of  Sho- 
shone, state  of  Idabo.  Dated  this  17th  day 
of  August,  1901.  Witness  my  hand  and  seal. 
A.  G.  Kerns.  [Seal.]"  That  thereafter  gald 
Kerns,  In  his  own  name  and  In  fact  as 
trustee  for  tbe  said  contemplated  corporation, 
applied  for  tTnited  States  patents  for  part  of 
said  mining  claims.  That  In  applying  for 
said  patents  tbe  said  Kerns  acted  only  as 
trustee  for  said  cori>orat!on  to  be  formed  un- 
der tbe  terms  of  said  agreement  and  declara- 
tion of  trust.  That  be  was  also  acting  as 
agent  and  attorney  for  said  corporation  and 
the  parties  organizing  the  same,  and  that 
said  parties  fumishe<1  and  paid  all  the  neces- 
sary expenses  of  said  application  for  patent. 
That  said  Cimninglmm  and  his  associates,  by 
and  with  the  full  consent  of  the  said  Kerns, 
and  under  the  terms  of  said  agreement  and 
declaration  of  trust,  continued  to  exi)end 
money  In  tbe  development  of  said  mining 
claims  up  to  and  until  about  tbe  1st  day  of 
March,  1903,  pursuant  to  said  agreement,  and 
the  said  Cunningham  and  his  associates,  act- 
ing in  pursuance  of  said  agreement  and  dec- 
laration of  trust,  caused  to  be  organized  the 
plaintiff  cori)oration  under  the  laws  of  the 
state  of  Washington,  with  a  capital  of  $1,- 
000,000,  divided  Into  1,000,000  shares,  of  the 
par  value  of  $1  each.  That  said  Kerns  was 
notified  of  said  organization,  and  acquiesced 
in  and  concurred  therein,  and  agreed  to  the 
same,  and  made  no  objection  tliereto.  That 
thereafter  said  corporation  duly  complied 
with  all  the  laws  of  the  state  of  Idaho  au- 
thorizing It  to  bold  mining  claims  and  prose- 
cute business  in  said  state,  and  that  it  Is 
now  authorized  to  take  and  hold  and  con- 
voy real  estate  and  to  do  business  In  said 
state.  That  In  the  year  1903,  after  the  or- 
ganization of  the  plaintiff  company,  on  ac- 
count of  large  expenditures  made  by  the  In- 
corporators in  the  development  of  said  min- 
ing claims  and  in  the  payments  made  to  said 
Kerns  by  the  plaintiff  corporation,  there  was 
not  sufficient  money  in  tiie  treasury  of  said 
company  to  pay  said  mortgage,  and  that  said 
Cunningham,  who  had  the  management  of 
the  affairs  of  the  company  and  was  about  to 
leave  for  a  trip  to  Alaska,  entered  Into  an 
arrangement,  for  and  on  behalf  of  the  plain- 
tiff coriwration,  with  J.  C.  Cunningham,  vice 
president  of  the  company,  and  F.  Cusblng 
Moore  and  Francis  Jenkins,  stockholders  of 
the  company,  that,  In  case  paj-ment  of  said 
mortgage  should  be  insisted  upon,  they  would 
advance  the  money  for  the  company  to  pay 
the  same,  and  notified  said  Kerns  of  such 
arrangement,  and  directed  him  that.  In  case 
payment  should  be  insisted  upon,  he  should 
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call  upon  Bald  parties  for  the  money  to  pay 
said  mortgage,  and  that  Kerns  promised  to 
do  so.  That  on  or  about  the  1st  day  of  June, 
1903,  the  administratrix  of  the  estate  of  the 
said  Elom,  deceased,  did  commence  au  action 
to  foreclose  said  mortgage.  That  said  Kerns 
did  not  notify  the  pluintlfC  corporation,  nor 
said  Cunningham,  nor  any  of  the  officers  or 
stockholders  of  the  said  company,  but  per- 
mitted a  decree  and  Judgment  of  foreclosure 
to  he  entered  directing  the  sale  of  said  min- 
ing claims  to  pay  said  mortgage.  That  the 
date  of  said  sale  was  fixed,  and  the  said 
J.  C.  Cunningham,  vice  president  of  the  com- 
pany, for  the  purpose  of  protecting  the  plain- 
tiff corporation,  did  advance  the  money  for 
the  plaintiff  to  bid  In  the  said  property  at 
the  sale,  and  did  bid  the  same  in  in  his  own 
name  for  the  use  and  benefit  of  the  plaintiff 
company,  and  received  the  sheriff's  certificate 
of  sale,  receiving  the  same  and  holding  the 
same  in  trust  for  the  plaintiff  corporation  up- 
on the  repayment  of  the  amount  of  money 
so  paid  by  him,  all  of  which  was  well  known 
to  the  defendant  Kerns.  That  thereafter,  on 
the  18th  day  of  August,  1004,  the  defendant 
Kerns,  in  violation  of  his  said  trust  and  with 
intent  to  cheat  and  defraud  the  plaintiff,  and 
In  Tiolation  of  the  confidence  reposed  in  him 
as  attorney  for  the  plaintiff,  sold  and  con- 
veyed to  the  defendant  William  J.  Hall  an 
undivided  one-fourth  Interest  in  said  mining 
claims,  and  received  therefor  tlie  sum  of 
$3,300,  and  with  the  said  money  he  redeemed 
said  property  from  said  sheriff's  sale,  and  at 
the  same  time  the  said  Kerns  entered  into 
an  agreement  with  the  defendant  Hall  to 
sell  and  convey  to  him  the  remaining  interest 
in  said  claims.  That  at  the  said  time  said 
Hall  well  knew  the  said  projperty  in  equity 
belonged  to  the  plaintiff,  and  well  knew  that 
the  said  defendant  Kerns  held  the  legal  title 
in  trust  for  the  plaintiff  and  had  no  legal 
right  to  sell  and  convey  the  same.  That  said 
Hall,  in  making  said  purchase  and  contract, 
was  acting  as  the  agent  for  the  defendant  the 
Federal  Mining  &  Smelting  Company,  and 
said  company  furnished  the  money  which  was 
paid  to  said  Kerns  as  aforesaid.  That  in 
making  said  sale  to  said  Hall  and  entering 
Into  said  contract  with  him  the  said  Kerns 
violated  the  trust  and  confidence  reposed  In 
him  as  trustee  of  the  plaintiff  for  the  sole 
and  simple  purpose  of  defrauding  the  plain- 
tiff and  securing  to  himself  an  additional 
sum  of  money.  That  on  the  20th  day  of  May, 
1905,  the  plaintiff  corporation  demanded  of 
said  Kerns  the  deed  conveying  all  the  Olym- 
pla,  Portland,  Seattle.  Alice,  Olympia  Frac- 
tion, Darling,  Pacific,  and  Diamond  F'raction, 
and  an  imdivlded  one-fourth  interest  In  and 
to  the  Bose  and  Lincoln,  lode  mining  claims 
aforesaid,  and  tendered  to  said  Kerns  in 
lawful  money  of  the  United  States  $000  and 
a  certificate  for  l.ttiO  shares  of  the  capital 
stock  of  the  plaintiff  corporation,  which  cer- 
tificate of  stock  WHS  paid  up  to  the  amount 
of  10  cents  per  share,  for  all  that  was  due 


him  under  the  original  contract  between  said 
Cunningham  and  said  Kerns,  and  for  his 
services  as  attorney  as  aforesaid.  That  the 
plaintiff  has  l>eeu  at  all  times,  and  is  now, 
ready  and  willing  to  make  said  payment, 
and  now  brings  said  money  and  stock  Into 
court  to  be  delivered  to  him.  Then  follows 
prayer  for  the  relief  above  indicated. 

Many  of  the  formal  allegations  of  the 
complaint  were  admitted  by  the  answer,  and 
denials  of  other  allegations  put  in  issue 
many  of  its  material  allegations.  For  a  sep- 
arate and  second  defense  the  defendant  Kerns 
sets  up  the  transaction  which  occurred  be- 
tween hbn  and  Cunningham  in  detail,  and 
sets  up  the  violation  of  said  contract  by 
Cunningham,  In  that  he  failed  to  make  the 
payment  required  by  said  contract  and  per- 
form the  work  required  to  be  performed 
by  him  upon  said  claims,  and  in  the  forma- 
tion of  the  corporation  under  the  laws  of 
the  state  of  Washington,  Instead  of  under 
the  laws  of  the  state  of  Idaho ;  that  he  was 
required  to  spend  large  sums  of  money  in 
protecting  his  own  Interests  in  said  mining 
claims  during  the  years  1003,  1904,  and  1905 
because  of  the  failure  of  the  said  Cunning- 
ham to  keep  his  part  of  said  agreement;  that 
by  reason  of  such  negligence  and  laches  hy 
said  Cunningham,  and  bis  breach  of  said 
agreement,  he  Impaired  the  title  of  the  de- 
fendant Kerns  by  making  the  default  in 
said  payments  and  allowing  the  premises 
to  be  sold  to  a  stranger.  The  defendants 
Hall  and  the  Federal  Mining  &  Smelting 
Company  answered,  denying  many  of  the 
allegations  of  the  complaint,  and  as  an  af- 
firmative defense,  among  other  allegations, 
alleged  that  they  had  advanced  the  defend- 
ant Kerns  $3,300,  which  sum  w^as  devoted 
and  used  in  redeeming  said  mining  property 
from  said  foreclosure  sale  and  paying  the 
necessary  expenses  for  obtaining  patents 
thereto;  that  thereafter  said  Kerns  execut- 
ed a  deed  to  said  Hall,  but  really  for  the 
use  and  benefit  of  said  mining  company,  being 
au  undivided  one-fourth  interest  in  and  to 
said  mining  claims,  and  that  said  Hall  held 
said  one-fourth  interest  for  the  use  and  ben- 
efit of  said  mining  company,  and  now  holds 
the  same  for  that  purpose ;  that  at  the  time 
he  executed  said  deed  said  Kerns  entered  In- 
to an  agreement  with  said  Hall  for  the  pur- 
chase of  the  remaining  three-fourths  Interest 
in  said  mining  claims ;  that  said  contract  of 
purchase  was  entered  into  for  and  on  behalf 
of  said  mining  company ;  that  said  contracts 
were  made  with  said  Kerns  without  any 
knowledge,  information,  or  belief  of  any 
right,  title,  or  claim  on  the  part  of  the 
plaintiff  corporation  in  and  to  said  mining 
claims  or  any  of  them.  It  is  further  alleged 
that  the  money  so  advanced  by  Hall  was  used 
to  perfect  tlie  title  to  said  mining  claims, 
and  that,  in  case  it  is  adjudged  that  the 
plaintiff  is  the  owner  of  said  premises,  said 
defendants  in  etiuity  ought  to  be  reimbursed 
for  said  advances  with  interest  thereon;  and 
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they  pray  for  relief  In  accordance  with  tbe 
denials  and  avemientB  of  their  answer. 

Upon  the  Issues  thus  made  the  cause  was 
tried  to  the  court  without  a  Jury,  and  a  great 
deal  of  evidence  was  taken  on  tlie  trial. 
Judgment  was  entered  In  favor  of  the  plain- 
tiff, from  which  Judgment  this  appeal  is  tak- 
en. As  this  action  is  based  uiran  the  contract 
and  declaration  of  trust  hereinbefore  set 
forth,  we  will  first  consider  the  duties  as- 
sumed Ijy  Clarence  Cunningham  in  the  execu- 
tion of  said  contract.  However,  before  tak- 
ing that  up  In  detail,  we  will  state  some  of 
the  facts  that  appear  from  the  record.  On 
May  15,  1900,  an  option  for  the  purchase  of 
certain  mining  claims,  including  at  least  a 
part  of  those  mentioned  In  said  contract, 
was  given  by  the  defendant  Kerns  and  the 
said  Blom,  now  deceased,  to  Clarence  Cun- 
ningham, for  112,000.  A  considerable  amount 
of  work  was  done  upon  said  claims  under 
this  option  by  Cunningham  and  his  associ- 
ates. By  mutual  consent  that  option  was 
terminated,  and  in  October,  1900,  a  new 
contract  was  entered  into.  Under  the  new 
contract  work  continued  during  several 
months.  Thereafter,  In  February,  1901,  said 
Elom  died,  and  after  bis  death  the  contract 
sued  on  herein  was  entered  Into.  It  ap- 
pears that  this  last  contract  was  really  a 
continuation  of  the  two  former  ones,  except- 
ing that  it  was  on  more  liberal  terms.  At 
the  time  tbe  first  contract  was  entered  Into 
Cunningham  had  associated  with  him  several 
persons,  residing  In  Spokane  and  elsewhere, 
who  carried  on  the  work  and  development  of 
said  mining  claims  as  an  association  doing 
business  under  the  name  of  the  Olympla  Min- 
ing Company.  It  appears  that  the  work  un- 
der the  first  two  contracts  was  practically 
continuous  up  until  the  time  of  entering  into 
the  contract  sued  on  herein.  The  defendant 
Kerns  was  aware  of  the  fact  that  Cunning- 
ham had  associates  connected  with  him  In 
said  matter,  and,  we  think,  understood  that 
these  associates  were  assisting  Cunningham 
in  the  payment  of  the  development  work 
done  on  said  mines,  and  that  Cunningham 
and  his  associates  expended  something  over 
$21,000  in  such  development  work;  and  It 
also  appears  that  Kerns  subscribed  for  10,000 
shares  of  the  stock  of  said  corporation,  to  be 
thereafter  formed,  at  10  cents  per  share,  and 
paid  the  sum  of  $50  on  such  shares,  leaving 
a  balance  of  $950  owing  to  said  corporation. 

It  is  contended,  In  limine,  by  counsel  for 
respondent,  that,  as  some  of  the  questions 
raised  on  the  reliearing  were  not  raised  on 
the  original  hearing,  they  cannot  now  be  con- 
sidered. In  reply  to  this  we  say  that  the  re- 
hearing was  granted  generally,  and  upon  no 
specified  points  or  questions,  and  therefore 
any  questions  that  could  have  boon  properly 
raised  on  the  original  hearing  could  be  pre- 
sented on  the  rehearing.  But,  as  we  under- 
stand the  record,  the  appellant  Kerns  did 
raise  the  questions  referred  to  on  the  first 
hearing.    As  we  view  this  case,  we  need  only 


pass  upon,  In  this  decision,  a  few  of  tbe  er- 
rors assigned. 

Counsel  for  appellant  first  contend  that  the 
Judgment  and  decree  of  the  lower  court  does 
not  provide  a  specified  time  In  which  respond- 
ent shall  pay  to  appellant  the  sum  of  $900, 
the  balance  due  on  tbe  purchase  price,  and 
turn  over  to  him  100,000  shares  of  stock,  and 
that  It  does  not  provide  that  respondent  shall 
proceed  to  work,  prospect,  and  develop  their 
property  In  dispute  until  the  proceeds  of  tbe 
900,000  shares  of  stock  at  10  cents  per  share 
shall  have  been  expended.  On  an  examina- 
tion of  the  Judgment,  we  find  that  It  provides 
in  part  as  follows:  "It  Is  further  ordered, 
adjudged,  and  decreed  that  the  defendant 
Abner  G.  Kerns,  upon  delivery  to  him  by 
the  plaintiff  of  the  $900  due  under  the  con- 
tract herein,  with  legal  Interest  from  the 
time  tbe  same  became  due  until  May,  1905, 
and  upon  tbe  delivery  to  said  Kerns  of  one 
hundred  thousand  (100,000)  shares  of  tbe 
capital  stock  of  said  plaintiff  corporation, 
paid  up  to  tbe  amount  of  10  cents  per  sbare, 
do  forthwith  execute  and  deliver  to  the  plain- 
tiff, Olympia  Mining  Company,  a  good  and 
suflAcIent  deed  conveying  to  said  plaintiff  an 
undivided  three-fourths  Interest  in  and  to  tbe 
said  above  described  mining  claims ;  that,  in 
the  event  of  his  failure  to  execute  and  de- 
liver such  conveyance  within  30  days  after 
the  entry  of  this  decree,  then  and  In  that 
event  Stanley  P.  Fairweather,  Esq.,  clerk  of 
this  court,  and,  In  case  of  his  death  or  in- 
ability to  act,  then  bis  successor  In  office,  is 
hereby  appointed  as  a  commissioner  of  this 
court,  and  as  such  commissioner  is  hereby  or- 
dered and  directed  In  the  name  of  the  defend- 
ant to  execute  and  deliver  to  the  plaintiff  a 
deed  conveying  to  it  the  said  three-fourths 
interest  In  said  mining  claims  alwve  describ- 
ed. And  It  Is  further  ordered  and  adjudged 
that  said  deed  of  snid  commissioner,  when 
executed  and  delivered,  shall  have  the  same 
force  and  effect  as  though  executed  by  tbe 
defendant." 

It  will  be  obseri-ed  that  that  provision 
of  the  Judgment  or  decree  is  not  In  accord- 
ance with  the  terms  of  tbe  contract  sued  on, 
which  contract  Is  above  set  out  In  full  In  this 
opinion.  Under  that  provision  of  the  decree 
It  is  provided  that  Kerns,  upon  the  payment 
to  him  by  plaintiff  of  $900  and  the  delivery 
to  him  of  100,000  shares  of  the  capital  stock 
of  said  corporation,  "paid  up  to  tbe  amount 
of  10  cents  per  share,"  should  forthwith  ex- 
ecute and  deliver  to  the  plaintiff  a  good  and 
sufficient  deed  to  an  undivided  three-fourths 
Interest  In  the  mining  claims  mentioned,  and 
that,  in  the  event  of  his  failure  to  do  so  with- 
in 30  days  after  the  entry  of  the  decree,  then 
in  that  event  the  clerk  of  the  court  should 
make  such  conveyance.  Of  course,  the  decree 
provides  that  Kerns  shall  make  such  deed 
upon  the  payment  of  said  snm  of  money  and 
tlie  delivery  of  snid  sliares  of  stock;  but  It 
provides  that.  In  case  he  fails  to  execute  and 
deliver  such  deed  within  30  days  after  the 
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entry  of  tbia  decree,  the  clerk  shall  execute 
the  deed,  regardless  of  whether  said  $900  had 
been  paid  and  said  100,000  shares  of  stock  de- 
livered. For  that  reason  said  provisions  of 
the  Judgment  are  not  In  accord  with  the  cove- 
nants In  said  contract  Said  Judgment  pro- 
vides that  the  respondent  shall  deliver  to 
Kerns  100,000  shares  of  the  capital  stock  of 
said  corporation,  "paid  up  to  the  amount  of 
10  cents  per  share,"  while  the  contract  pro- 
vides that  said  corporation  shall  deliver  to 
Kerns  one-tenth  of  Its  capital  stock,  which, 
on  the  basis  of  1,000,000  share*,  would  be 
100.000  shares,  and  provides  as  follows: 
"Which  stock  shall  be  fully  paid  up  and  non- 
assessable until  after  all  of  the  other  nlne- 
tentbs  of  the  stock  have  paid  10  cents  per 
share  to  said  corporation  for  the  develop- 
ment of  said  mining  claims."  It  will  be  ol>- 
served,  from  this  provision  of  the  contract, 
that  the  100,000  shares  of  stock  to  be  deliver- 
ed to  Kerns  was  to  be  fully  paid  up — ^not,  as 
provided  In  said  decree,  "paid  up  to  the 
amount  of  ten  cents  per  share,"  but  fully 
paid  up  and  nonassessable  until  all  of  the 
other  nine-tenths  of  the  stock  have  paid  10 
cents  per  share  to  said  corporation  for  the 
development  of  said  mining  claims.  Under 
the  decree  the  100,000  shares  of  stock  to  be 
delivered  to  Kerns  were  to  be  paid  up  to  the 
amount  of  10  cents  per  share,  when  under 
the  contract  It  was  to  be  fully  paid  up  and 
nonassessable  until  all  of  the  other  nlne- 
tentbs  of  the  stock  had  paid  10  cents  per 
share  In  assessments  toward  the  develop- 
ment of  said  mining  claims.  If  Kerns'  stock 
was  to  be  paid  up  to  the  amount  of  10  cents 
on  the  share  only,  the  par  value  being  $1.  it 
would  leave  his  stock  at  the  mercy  of  the 
"mutatious  whims"  of  the  other  stockholders 
In  creating  indebtedness  in  the  operation  and 
development  of  said  mines ;  and,  If  they  fail- 
ed to  pay  any  and  all  indebtedness  Incurred 
In  the  development  of  said  mines  up  to 
$90,000,  the  creditors  could  recover  of  Kerns 
to  the  extent  of  00  cents  per  share  on  bis 
stock,  as  the  stock  mentioned  In  said  decree 
Is  only  paid  up  to  the  extent  of  10  cents  per 
share. 

We  held  In  the  former  opinion  that  under 
the  provisions  of  said  contract  Cunningham 
had  obligated  himself  to  organize  the  cor- 
poration referred  to  In  said  contract,  and 
that  the  organization  of  the  respondent  cor- 
poration was  a  sufficient  compliance  with 
said  provisions.  The  provision  of  said  con- 
tract in  that  regard  Is  as  follows:  "Whereas, 
It  Is  the  desire  of  the  parties  hereto  to  pur- 
chase the  Interest  of  said  estate  in  said  prop- 
erties, if  the  same  can  be  bought  for  a  rea- 
sonable sum  and  upon  reasonable  terms,  for 
the  purpose  of  consolidating  all  of  tlie  In- 
terests therein,  and  forming  a  mining  cor- 
poration to  prospect,  develop  and  work  said 
mining  claims."  Under  the  provisions  of 
that  clause  of  the  contract  It  was  the  desire 
of  the  "parties"  thereto  to  form  a  corpora- 
tion, and  the  clear  inference  therefrom  Is 
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that  the  "parties"  were  to  form  a  corpora- 
tion, and  the  "parties"  were  Kerns  and  Cun- 
ningham. Now,  it  appears  from  the  record 
that  Kerns  was  not  consulted  in  any  manner 
In  the  formation  of  the  foreign  corporation, 
the  Olympla  Mining  Company,  and  that 
said  corporation  was  organized  under  the 
laws  of  the  state  of  Washington;  and  It  Is 
earnestly  contended  by  counsel  for  respond- 
ent Kerns  that  the  organization  of  such  cor- 
poration Is  not  in  compliance  with  said 
terms  of  the  contract  It  appears  from  the 
record  that  Kerns  insisted  that  the  corpora- 
tion should  be  organized  under  the  laws  of 
the  state  of  Idaho,  and  thereby  become  sub- 
ject to  the  Jurisdiction  of  the  courts  of 
this  state,  the  same  as  a  private  Individual. 
Under  the  provisions  of  the  contract  Kerns 
had  a  right  to  insist  on  the  organization  of 
such  corporation  under  the  laws  of  the  state 
of  Idaho.  That  being  the  Qoncluslon  we  have 
reache4  after  a  careful  consideration  of  this 
case  on  the  petition  and  arg^uments  on  the 
rehearing,  the  decision  of  that  question  ends 
this  case;  for,  until  a  corporation  Is  organiz- 
ed in  compliance  with  the  provisions  of  said 
contract,  neither  Cunningham  nor  the  re- 
spondent corporation  can  enforce  the  provi- 
sions of  said  contract  against  Kerns.  Un- 
til a  corporation  has  been  organized  un- 
der the  provisions  of  the  contract,  and  has 
fully  complied  with  the  terms  and  provisions 
of  said  contract,  the  contract  cannot  be  en- 
forced against  Kerns.  As  that  is  a  control- 
ling question  in  this  case.  It  Is  not  worth 
while  for  us  to  consider  the  other  questions 
raised. 

TJnder  the  provisions  of  this  agreement 
Kerns  was  entitled  to  the  same  voice  as 
Cunningham  in  the  organization  of  the  cor- 
poration. It  is  true  that  It  would  take  more 
than  two  persons  to  organize  a  corporation 
under  the  laws  of  this  state,  or,  for  that 
matter,  under  the  laws  of  Washington.  Still, 
had  the  corporation  been  organized  in  compli- 
ance with  the  provisions  of  this  agreement, 
Kerns  would  have  been  entitled  to  a  voice  in 
the  selection  of  the  other  directors  and  In- 
corporators, and  he  would  also  have  been 
entitled  to  a  voice  in  determining  where  the 
corporation  should  be  organized,  whether  It 
should  be  a  domestic  or  foreign  corporation. 
Again,  after  the  organization  of  the  corpora- 
tion, under  the  cumulative  method  of  voting 
stock  at  stockholders'  meetings  (article  11, 
i  4,  Constitution),  Kerns  might  have  been 
able  to  name  at  least  one  director,  and  would 
by  this  method  have  been  enabled  to  have  a 
continuing  voice  In  the  business  and  afFairs 
of  the  corporation.  While  it  Is  true  the 
contract  does  not  provide  in  terms  that  the 
corporation  to  be  organized  should  lie  a 
domestic  corporation,  at  the  same  time  the 
appellant  had  reserved  to  himself  by  the 
terms  of  the  contract  as  much  power  and 
authority  and  an  equal  voice  with  the  other 
party  to  the  contract.  The  corporation  could 
not  own  any  property,  and  had  no  corporate 
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Btodc  to  be  represented  by  stodtholders  until 
after  it  was  organized.  Therefore  Kerns 
would  have  had  as  much  iwwer  and  au- 
thority iu  the  matter  of  the  organization  as 
Cunningham,  eveu  though  Cunningham  and 
his  associates  were  to  own  nine-tenths  of  the 
capital  stock  after  the  organization.  The 
contract  is  not  one  providing  for  Cunning- 
ham and  his  associates  to  organize  a  cor- 
poration, but  for  Cunningham  and  Kerns  to 
organize  a  corporation.  A  corporation  organ- 
ized under  the  laws  of  Washington,  with  its 
principal  place  of  business  in  Spoltaue,  and 
its  corporate  stocic  booths  in  a  foreign  juris- 
diction, is  not  the  kind  of  a  corporation 
and  the  kind  of  protection  that  Kerns  would 
likely  bai'e  sought  or  availed  himself  of, 
where  he  was  turning  over  all  his  property 
to  the  corporation  and  in  turn  taking  a 
minority  of  the  stock.  The  courts  of  Idaho 
could  not  reach  the  books  and  officers  for  the 
purpose  of  ordering  a  speoiflc  performance 
in  directing  Issuance  of  stock,  or  requiring 
performance  of  work,  or  directing,  supervis- 
ing, or  ordering  assessments. 

ft  is  next  urged  that  the  Judgment  does 
not  bind  or  obligate  the  plaintiff  to  the  de- 
fendant Kerns,  or  to  any  of  the  defendants, 
to  perform  its  contract  with  Kerns,  or  to 
pay  the  $3,300  and  Interest  to  the  Federal 
Mining  Company,  and  that  the  evidence 
shows  that  the  defendant  Kerns  could  not 
maintain  an  action  in  Idaho  against  the 
plaintiff  for  the  specific  performance  of  the 
contract.  Counsel  for  respondent  declares 
this  proposition  to  be  absurd,  for  the  reason 
that  respondent  has  an  agent  in  Idaho  au- 
thorized to  accept  service  of  process,  and  has 
mining  property  in  this  state  in  which  it 
has  invested  over  $21,000,  and  that  ought  to 
be  ample  to  make  such  Judgment  collectible. 
Counsel  thus  concedes  that  for  a  complete 
settlement  of  this  njatter  it  will  require  fur- 
ther litigation,  and  that  this  Judgment  doc.^ 
not  settle  all  of  the  rights  of  the  i>artie3 
in  the  subject-matter  of  this  litigation.  It  Is 
certainly  cold  satisfaction  to  the  appellant 
to  be  informed  that  he  may  proceed  and  get 
Judgment  for  the  amount  of  money  due  him 
and  a  decree  for  the  delivery  of  the  100,000 
shares  of  stock.  It  is  clearly  evident  that 
the  Judgment  is  far  short  of  what  it  ought  to 
have  been.  The  respondent  should  bnve  been 
compelled  to  keep  its  tender  of  the  $900  and 
100,000  shares  of  stock  good.  The  contract 
clearly  contemplates  the  performance  of  de- 
velopment work  on  said  mining  claims  to  the 
extent  of  |!90,000,  and  it  is  admitted  by  coun- 
sel for  respondent,  in  his  brief  filed  the  2d 
day  of  April,  1907,  that  neither  that  amount 
nor  no  part  of  it  has  been  expended  in  the 
development  of  said  mines,  by  stating  that 
said  corporation  had  invested  over  $21,000 
in  said  mining  claims,  which  amount,  the 
record  shows,  was  invested  long  prior  to  the 
commencement  of  this  suit.  Under  this  Judg- 
ment the  resixmdent,  a  foreign  corporation, 
is  not  required  to  pay  to  the  appellant  Kerns 


at  any  certain  time  the  $900,  with  interest 
thereon.  It  is  not  required  to  deliver  to  said 
Kerns  one-tenth  of  Its  capital  stock,  which 
stock  should  be  fully  paid  up  and  nonassess- 
able until  after  all  of  the  other  nlue-teuths  of 
the  stock  has  paid  10  cents  per  share  to  said 
corporation  for  the  development  < '  said 
mining  claims.  The  provisions  of  t.ie  con- 
tract on  which  this  action  is  based  require 
those  things  to  be  done,  and  the  Judgment 
utterly  falls  to  give  Kerns  the  relief  he  is 
entitled  to  in  this  suit,  if  he  is  comi>elled 
to  perform  bis  part  thereof. 

The  judgment  entered  in  this  case  does  not 
conform  to  the  provisions  and  requirements 
of  the  contract  entered  into  between  the 
appellant  and  Cunningham,  and  we  have 
concluded  that  it  should  be  reversed,  and  a 
new  trial  granted.  We  are  not  in  a  position 
to  direct  a  judgment  in  this  case.  It  has 
now  been  more  than  a  year  since  the  case 
was  tried  in  the  lower  court,  and  while  it 
has  been  suggested,  and  even  shown  by  af- 
fidavit, that  no  attempt  has  been  made  on  the 
part  of  this  respondent  to  comply  with  the 
terms  of  the  decree,  still  the  matter  is  not 
presented  here  in  such  a  manner  as  to  Justify 
us  In  ordering  a  Judgment  thereon.  The  con- 
duct of  the  respective  parties  since  the  entry 
of  this  decree  with  reference  thereto,  and 
also  touching  the  subject-matter  and  under 
the  contracts  which  were  the  basis  of  this 
action,  will  be  proper  subjects  for  considera- 
tion, and  they  will  necessarily  Influence  the 
trial  court  in  the  further  proceedings  bad 
herein. 

The  Judgment  is  therefore  reversed,  and 
the  cau.se  renmnded,  with  direction  to  the 
trial  court  to  take  such  further  action  in  the 
matter,  in  harmony  with  the  views  herein 
expressed  as  to  the  law  of  the  case,  as  may 
seem  proper  under  any  additional  showing 
that  may  be  made.  Costs  awarded  In  favor 
of  appellant. 

AILSHIB,  C.  J.,  concurs. 


COSGRIFF     V.     BOARD     OF     ET^ECTION 

COMKS   OF   CITY   AND  COUNTY 

OF  SAX  FRAXCISCO  et  al. 

(L.  A.  1,982.) 

(Supreme  Court  of  California.    June  19,  1907.) 

1.  TtME — Computation— Excluding  First  ob 
Last  Day— Elections— Filing  Cebtificate 
OF  Nomination. 

Pol.  ("oile.  S  1102,  as  amended  in  1001,  pro- 
vides that  certificates  of  party  nominations  may 
be  filed  not  le.ss  than  20  days  before  the  day  of 
eleotion.  Held,  that  a  certificate  of  party  nom- 
inations offered  for  filing  on  Oetober  17th,  con- 
taining the  names  of  persona  to  be  voted  for  at 
an  election  on  November  6th,  was  in  time. 

2.  Elections— AccEPTANCB  of  Cebtificatk  fob 
Filing. 

Where  a  certificate  of  party  nominations 
was  presented  to  the  registrar  of  voters  after 
the  hour  prescribed  by  Inw  for  closing  his  office, 
but  b«>fore  it  was  closed,  it  was  hia  duty  to  re- 
ceive and  hie  it. 
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In  Bank.  Application  for  a  writ  of  man* 
dainus  by  K.  H.  GosgrlS,  to  compel  the  board 
of  election  commissioners  of  the  city  and 
county  of  San  Francisco  and  G.  P.  Adams, 
registrar  of  said  city  and  county,  to  receive 
and  file  In  the  registrar's  office  a  certificate 
of  nominations.    Granted. 

Page,  McCutchen  &  Knight,  for  petitioner. 
Tbos.  V.  Cator,  for  respondents. 

SHAW,  J.  This  Is  an  original  proceeding 
In  mandamns  to  compel  the  board  of  elec- 
tion commissioners  of  the  city  and  county 
of  San  Francisco,  and  G.  P.  Adams,  as  regis- 
trar of  voters  of  said  city  and  county,  to 
receive  and  file  in  the  registrar's  office  a  cer- 
tificate of  nominations  of  certain  persons  as 
candidates  of  a  political  party,  styling  itself 
in  said  certificate  the  "Nonpartisan  Judicial 
Party,"  to  be  voted  for  at  the  election  in 
November,  1906,  for  the  offices  of  Justices  of 
tbe  superior  court  and  justices  of  the  peace 
of  said  city  and  county,  and  to  compel  said 
board  and  registrar  to  place  the  names  of 
said  candidates  upon  the  ofiScial  ballots  to 
be  used  at  said  election,  as  party  candidates, 
In  a  party  column  under  said  party  name. 
Tbe  cause  was  decided  for  the  petitioner  by 
this  court  in  October,  1906,  and  a  peremptory 
writ  was  Issued  at  that  time,  as  prayed  for. 

The  certificate  of  nomination,  duly  verified, 
with  the  requisite  number  of  signatures  of 
electors  thereto,  was  duly  presented  to  the 
registrar  for  filing  on  October  IQ,  1906,  after 
5  o'clock  In  tbe  evening.  It  was  again  duly 
presented  on  October  17,  1906,  during  the 
usual  and  lawful  business  hours.  The  offer 
of  October  ICth  was  refused,  because  it  was 
made  after  5  o'clock  in  the  afternoon,  and 
that  of  October  17th,  because,  as  it  is  claim- 
ed. It  was  not  made  within  the  time  limited 
by  law.  It  is  provided  in  section  1192  of 
tbe  Political  Code,  as  amended  in  1001,  that 
being  the  law  in  force  In  1006,  that  certifi- 
cates of  party  nominations  not  made  by  a 
party  convention,  but  by  electors  signing  the 
same  and  designating  themselves  as  a  politi- 
cal party  with  a  specified  party  name,  may 
be  filed  "not  more  than  50  days  nor  less  than 
20  days  before  the  day  of  election." 

The  word  "days,"  as  here  used,  refers  to 
a  day  as  a  unit  of  time,  and  not  as  an  aggre- 
gation of  a  certain  number  of  hours,  minutes, 
or  seconds.  In  this  sense,  and  for  tbe  pur- 
pose thus  used,  a  day  is  not  capable  of  sub- 
division Into  hours,  minutes,  or  seconds,  but 
is  to  be  taken  as  a  whole.  In  such  computa- 
tions the  hours  are  not  counted  to  ascertain 
whether  a  period  of  24  hours,  or  a  given 
number  of  such  periods,  have  elapsed  be- 
tween the  act  to  be  done  and  the  day  from 
which  the  time  is  to  begin  running.  The 
fractions  of  the  days  are  no  more  taken  into 
consideration  than  are  the  fractions  of  the 
seconds.  Tbe  consequence  is  that  every  day, 
and  every  part  of  that  day,  is,  by  this  rule, 


one  day  before  every  part  of  tbe  succeeding 
day.  The  last  moment  of  any  day  is.  In  con- 
templation of  law  in  such  cases,  one  day 
before  the  first  moment  of  the  next  day,  al- 
though the  elapsed  time  is  infinitesimal.  The 
rule  is  strictly  one  of  convenience.  Any  oth- 
er method  of  computation  would  require  an 
accurate  account  to  be  kept  of  the  exact  hour, 
minute,  and  second  of  the  occurrence  of  the 
act  to  be  timed,  would  produce  endless  con- 
fusion and  strife,  and  would  prove  impolitic, 
if  not  wholly  impracticable.  By  the  method 
stated,  it  is  clear  that  the  offer  of  October 
17th  was  in  tima  Manifestly,  on  that  theory, 
the  5th  day  of  November  would  be  one  day 
before  the  6th  day  of  that  month,  and  not 
less  than  one  day  before,  since  the  number 
5  Is  one  less  than  6.  So,  by  counting  the  con- 
secutive days  backward  from  Novemtter  6th, 
it  will  be  found  that  October  17th  was  20 
days,  and  if  20  days,  then  not  less  than  20 
days  before  November  0th.  This  is  what  Is 
contemplated  by  section  12  of  the  Political 
Code,  declaring  that  in  computing  time  by 
days  the  first  day  is  to  be  excluded  and  the 
last  day  Included.  Excluding  November  6th, 
the  first  day,  we  find  October  17th,  to  be  the 
twentieth  day,  or  the  last  day  of  tbe  period, 
and  as  it  is  to  be  included  In  the  count, 
it  must  be  counted  as  part  of  the  period. 
Thus,  it  makes  the  full  number  of  20  days 
before  the  day  of  the  election,  and  it  cannot 
be  "less  than  20  days  before"  that  day.  This 
application  of  the  rule  is  well  established. 
Misch  V.  Mayhew,  51  Cal.  514;  Hagenmeyer 
V.  Mendocino  Co.,  82  Cal.  217,  23  Pac.  14; 
Derby  v.  Modesto,  104  Cal.  522,  38  Pac. 
900;  Bates  v.  Howard.  105  Cal.  182,  38  Pac. 
715;  Bellmer  v.  Blesslngton,  136  Cal.  4,  68 
Pac.  Ill;  Hannah  v.  Green,  143  Cal.  21,  76 
Pac.  708. 

The  petition  is  in  two  counts.  The  first 
count  presents  the  single  question  whether 
or  not  the  offer  of  the  certificate  after  6 
o'clock  In  the  afternoon  of  October  16th 
was  a  lawful  offer  with  respect  to  the  time 
of  the  day  at  which  It  was  made.  A  sei)arate 
general  demurrer  to  this  count  was  filed,  and 
the  disposal  of  this  demurrer  renders  It  nec- 
essary to  decide  the  question.  While  we  do 
not  hold  that  the  registrar  would  be  required 
to  keep  his  office  open  for  such  business  after 
the  hours  prescribed  by  law,  yet  we  have  no 
doubt  that,  in  ca.ses  like  this,  where  the  politi- 
cal rights  of  citizens  are  involved.  If  he  does 
keep  his  office  open  after  those  hours,  it  is 
his  duty  to  receive  and  file  such  a  document, 
though  presented  after  the  lawful  hours.  The 
certificate  should  have  been  received  and 
filed  when  offered,  and  the  names  of  the  can- 
didates should  hare  been  placed  on  the  bal- 
lots as  party  nominations,  in  a  party  column, 
under  the  designated  party  name. 

We  concur:  BEATTT,  C.  J.;  McFAR- 
LAND,  J.;  LOUIGAN,  J.;  SLOSS,  J.;  HEN- 
SUAW,  J. ;  ANGELLOTTI,  J. 
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LAMBERSON   t.   SUPERIOR    COURT  OP 

TULARE  COUNTY  et  al.     (L. 

A  2,013.) 

(Supreme  Coort  of  California.    Jane  25,  1907.) 

1.  CONTEMPlV-MlSCONDUCT  IH  PBESENCE  OF 
COUBT. 

An  attorney,  presenting  to  the  judge  in 
open  court  a  scandalous  affidavit  in  support  of 
an  application  for  a  change  of  judges,  commits 
contempt  in  the  presence  of  the  court,  within 
Code  Civ.  Proc.  |  1211,  providing  that,  where  a 
contempt  is  committed  in  the  presence  of  the 
court,  it  may  be  punished  summarily,  etc.,  not- 
withstanding section  1209,  subd.  12,  defining 
contempt,  so  that  the  court  may  proceed  sum- 
marily or  by  citation  to  show  cause,  and  ma^ 
allow  a  showing  in  defense,  extenuation,  or  miti- 
gation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  10,  Contempt,  {  142.] 

2.  Judges  —  Disquaxification  —  Bias  — 
Affidavit  fob  Change — Corteicpt— Pbo- 
ceedinos  to  punish. 

A  judge  is  not  disqualified  from  sitting  in 

Eroceedings  to  punish  an  attorney  for  contempt, 
ased  on  his  presenting  to  the  judge  in  open 
court  an  affidavit  attacking  the  judge's  integrity 
and  containing  imputations  on  his  motives. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Judges,  {  187.] 

8.  Same— Misconduct  Constituting  Con- 
tempt. 

A  party  after  obtaining  a  new  trial  on  ap- 
peal for  error  in  rulings  at  the  trial  presented 
an  affidavit  in  support  of  an  application  to 
change  judges.  The  affidavit  declared  that  the 
party  believed  that  the  judge's  rulings  were 
made  willfully  and  corruptly,  and  that  the  par- 
ty believed  that  the  judge  knew  that  such  rul- 
ings were  erroneons,  etc  Held,  that  the  affi- 
davit constituted  contempt  of  court  on  the  pan 
of  affiant,  notwithstanding  Code  Civ.  Proc.  g 
170,  subd.  4,  authorizing  the  filing  of  affidavits 
in  support  of  a  motion  for  a  change  of  judges 
on  the  gronnd  that  the  party  cannot  have  a  fair 
and  impartial  trial. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  10,  Contempt,  g  0.] 

4.  Same— Misconduct  as  Oftioeb  of  Court. 
An  attorney,  who  knowingly  presents  on 
behalf  of  his  client  an  affidavit  containing  aver- 
ments attacking  the  integrity  of  the  judge  and 
containing  defamatory  matter,  is  guilty  of  con> 
tempt. 

In  Bank.  Application  for  a  writ  of  probl- 
bitioQ  by  Charles  G.  Lambersim  against  the 
superior  court  of  the  county  of  Tulare  and 
another.  On  disagreement  of  the  Judges  of 
the  District  Court  of  Appeal,  the  proceed- 
ings were  certified  to  tbe  Supreme  Conrt 
Writ  discharged. 

Alfred  Daggett,  for  petitioner.  W.  B.  Wal- 
lace, In  pro.  per. 

HENSHAW,  J.  Petitioner  was  and  Is  the 
attorney  at  law  of  John  Bashore,  who  Is 
plaintiff  in  two  actions  pending  before  the  su- 
perior court  of  Tulare  county.  John  Bash- 
ore  made  application  for  a  change  of  Judges 
In  these  actions,  supporting  bis  application 
by  bis  own  afladavits,  verified  before  peti- 
tioner as  notary  public,  and  by  petitioner 
filed  with  and  presented  to  the  court.  Two 
of  these  affidavits  were  filed  In  connection 
witb  separate   applications  for   change  of 


Judges  in  one  of  tbe  cases,  while  the  third 
was  presented  In  support  of  the  application 
for  a  change  of  judges  in  the  other  case. 
Both  actions  are  still  pending.  Tbe  first  two 
applications  were  met  with  counter  affidavits 
and  denied.  Tbe  third  affidavit  contained 
substantially  all  of  the  alleged  defamatory 
and  contemptuous  matter  embodied  in  the 
preceding  affidavits,  and  went  even  further 
in  attacking  tbe  Integrity  of  the  Judge.  Upon 
presentation  of  this  last  affidavit,  tbe  Judge, 
believing  that  be  could  not  with  self-respect 
longer  sit  at  the  hearhig  of  these  causes, 
announced  that  John  Bashore  conld  have  a 
change  of  Jndges  In  any  case  pending  In  his 
court,  whether  theretofore  denied  or  not,  up- 
on application,  and  without  the  filing  of  any 
affidavit  He  then  Issued  a  citation  to  peti- 
tioner  to  show  cause  why  he  should  not  as 
tbe  attorney  for  John  Bashore,  and  as  an 
officer  of  the  court  who  bad  presented  thetie 
scandalous  affidavits,  be  punished  for  con- 
tempt  In  so  doing.  This  citation  to  show 
cause  set  forth  at  length  the  proceedings  had 
In  tbe  matter  and  the  language  of  the  affidavits 
which  the  court  regarded  as  unwarranted, 
contemptuous,  and  deliberately  designed  to 
bring  Into  disrepute  himself,  as  Judge,  and 
the  court  over  which  he  presided.  Petition- 
er then  applied  for  and  obtained  from  the 
district  court  of  appeal  an  alternative  writ 
of  prohibition.  The  questions  Involved  were 
considered  by  that  tribunal,  and,  upon  dis- 
agreement of  the  Judges,  the  proceedings 
were  certified  to  this  court 

Dealing  first  with  tbe  questions  of  pro- 
cedure which  petitioner  presents,  this  con- 
tempt (assuming  for  the  moment  that  a  con- 
tempt was  actually  committed)  was  one  which 
took  place  In  tbe  Immediate  view  and  pres- 
ence of  the  court,  and  the  citation  to  show 
cause,  which  was  timely  made,  did  not  re- 
quire an  affidavit  to  support  It  The  second 
and  third  affidavits  were  filed  and  presented 
to  tbe  Judge  in  open  court  In  McCormick 
y.  Sheridan  (Cal.)  20  Pac  24,  an  attorney 
had  presented  to  this  court  a  petition  for  a 
rehearing,  whose  language  reflected  upon  an 
opinion  written  by  one  of  the  commissioners. 
Some  days  thereafter,  when  the  matter  of 
the  petition  had  come  under  review,  an  or- 
der was  Issued  from  this  court,  which  order 
was  In  fact  a  citation  directed  to  the  offending 
attorney,  and  commanding  bis  presence  to 
show  cause  why  he  should  not  be  punished 
for  contempt  A  hearing  was  had,  and  this 
court  declared:  "Upon  the  facts  contained  in 
the  petition  for  rehearing,  and  quoted  above, 
we  adjudge  the  respondent  Waterman  guilty 
of  contempt,  committed  in  the  face  of  the 
court."  In  re  Foote,  76  Cal.  S43,  18  Pac. 
678.  declares  merely  that  In  contempt  pro- 
ceedings, which  contempt  consisted  of  om- 
tumellous  language  addressed  to  the  Judge 
in  the  trial  of  a  cause,  an  order  adjudging 
an  attorney  In  contempt  made  50  days  there- 
after and  in  his  absence,  and  without  citation 
or  notice  to  blm  of  any  kind,  was  Improper, 
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npon  tbe  ground  that  by  Its  laches  the  court 
bad  loBt  Jurisdiction.  It  Is  not  In  conflict 
with  tbe  rule  and  procedure  applied  in  Mc- 
Oormlck  v.  Sheridan,  and,  If  it  were,  McCor- 
mlck  v.  Sheridan  1b  the  latest  expression  of 
this  court  upon  the  matter.  McCormlck  t. 
Sheridan,  moreover,  is  in  full  accord  with  tbe 
views  of  the  Supreme  (Joort  of  the  United 
States  expressed  In  Ex  parte  Terry,  128  U. 
S.  289,  9  Sup.  Ct  77,  32  li.  Ed.  405,  where  it 
is  said:  "Jurisdiction  of  the  person  of  the 
petitioner  attached  Instantly  upon  the  con- 
tempt being  committed  In  the  presence  of 
the  court,  and  was  neither  surrendered  nor 
lost  by  delay  on  tbe  part  of  tbe  circuit  court 
in  exercising  Its  power  to  proceed.  It  was 
within  the  discretion  of  the  court  whose  dig- 
nity he  had  Insulted,  and  whose  authority 
be  had  openly  defied,  to  determine  whether  It 
should,  upon  its  own  view  of  what  occurred, 
proceed  at  once  to  punish  him,  or  postpone 
action  until  be  was  arrested  npon  process, 
brought  back  into  its  presence,  and  permitted 
to  make  defense."  In  People  v.  Barrett,  121 
K.  y.  678,  24  N.  E.  1095.  tbe  respondent  had 
secreted  himself  in  the  jury  room  while  tbe 
jury  were  deliberating,  and  bad  taken  notes 
of  their  proceedings.  He  was  discovered  and 
afterwards  charged  with  having  committed 
a  contempt  of  court.  By  the  Supreme  Court 
(People  V.  Barrett,  56  Hun,  351,  9  N.  Y.  Supp. 
321)  It  was  held  that  It  was  a  contempt 
committed  In  the  immediate  view  and  pres- 
ence of  the  court,  and  the  Court  of  Appeals 
affirmed  this  determination.  In  Hughes  v. 
People,  5  Colo.  436,  an  affidavit  for  a  change 
of  Judges  was  presented  to  the  court  while  In 
session  by  respondent's  attorney,  respondent, 
himself  an  attorney,  being  absent.  The  affiant 
was  brought  before  the  court  by  attachment, 
and  the  Supreme  Court  declared:  "It  was 
In  the  face  of  the  court,  and  warranted  tbe 
Judge  in  taking  cognizance  of  it  summarily 
as  though  the  words.  Instead  of  being  writ- 
ten or  read  in  court,  had  been  spoken  in  facie 
cnrlse."  The  contempt  being  one  committed 
In  the  presence  of  the  court  required  no 
supporting  affidavit  Code  Civ.  Proc.  i  1211. 
The  could  could  have  proceeded  upon  it  sum- 
marily, or  by  citation  to  show  cause — the 
course  here  adopted — and  could  have  al- 
lowed a  showing  in  defense,  extenuation,  or 
mitigation.  Nor  Is  this  matter  in  any  wise 
controlled  t^  subdivision  12  of  section  1209, 
Code  of  Civil  Procedure.  While  conceding 
to  the  Legislature  tbe  fullest  power  in  the 
matter  of  contempts  to  lay  down  rules  of 
procedure,  we  repeat  what  was  said  In  Re 
Shortrldge,  99  Oal.  526,  34  Pac.  227,  21  L. 
R.  A.  755,  37  Am.  St.  Rep.  78 :  "No  authority 
has  been  found  which  denies  tbe  inherent 
rigbt  of  a  coart,  in  the  absence  of  a  limita- 
tion placed  upon  It  by  the  power  which 
created  it,  to  punish  as  a  contempt  an  act, 
whether  committed  In  or  out  of  Its  presence, 
which  tends  to  Impede,  embarrass,  or  ob- 
Btmct  the  conrt  in  the  discharge  of  its  du- 
ties.   It  is  a  doctrine  which  Is  admitted  in 


all  Its  rigor  by  American  courts  everywhere, 
and  does  not  need  the  support  of  foreign  au- 
thorities, based  upon  tbe  fiction  that  tbe 
majesty  of  the  King,  represented  in  the  per- 
sons of  the  Judges,  Is  always  present  in  the 
court  It  Is  founded  upon  the  principle, 
which  is  coeval  with  the  existence  of  the 
courts,  and  as  necessary  as  the  right  of  self- 
protection,  that  it  is  a  necessary  incident 
to  tbe  execution  of  tbe  powers  conferred 
upon  the  court,  and  Is  necessary  to  maintain 
its  dignity,  If  not  its  very  existence.  It 
exists  Independent  of  statute.  The  legisla- 
tive department  may  regulate  the  procedure 
and  enlarge  the  power,  but  it  cannot,  with- 
out trenching  upon  the  constitutional  powers 
of  the  court  •  •  •  fetter  the  power  it- 
self." 

Nor  Is  the  Judge  disqualified  from  sitting  in 
the  contempt  proceedings.  Petitioner's  theory 
in  this  regard,  if  we  understand  It  is  that 
tbe  Judge  is  disqualified  from  hearing  the 
proceedings  in  contempt,  because  the  con- 
tempt itself  consists  in  imputations  upon  bis 
motives,  and  attacks  upon  bis  integrity. 
Such  is  not  and  never  has  been  the  law. 
The  position  of  a  Judge  in  such  a  case  is 
undoubtedly  a  most  delicate  one,  but  his  duty 
Is  none  tbe  less  plain,  and  that  duty  com- 
mands that  be  shall  proceed.  However  will- 
ing he  may  be  to  forego  the  private  hnjury, 
the  obligation  is  upon  him  by  his  oath  to 
maintain  the  respect  due  to  the  court  over 
which  he  presides.  As  was  said  by  the  Chief 
Justice  of  this  court  In  Re  Philbrook,  105  Cal. 
471,  38  Pac  511,  884,  45  Am.  St  Rep.  59: 
"Tbe  law  which  In  such  cases  makes  us  the 
Judges  of  offenses  against  the  court  places 
us  in  an  extremely  delicate  and  invidious 
position,  but  it  leaves  us  no  alternative  ex- 
cept to  allow  the  court  and  the  people  of 
the  state,  in  whose  name  and  by  whose  au- 
thority it  acts,  to  be  insulted  with  impunity, 
or  to  exercise  the  authority  conferred  by 
law  for  the  purpose  of  compelling  attorneys 
to  maintain  the  respect  due  to  courts  of  Jus- 
tice and  Judicial  officers."  Were  the  rule 
otherwise  so  that  it  was  required  ttiat  anoth- 
er Judge  should  be  called  In  to  sit  in  tbe 
proceeding,  the  recalcitrant  and  offending 
party  would  need  only  to  insult  each  Judicial 
officer  in  turn  until  tbe  list  was  exhausted, 
and  thus,  by  making  a  farce  of  legal  proce- 
dure, go  scathiess  and  unpunished. 

Coming,  now,  to  tbe  facts  constituting  tbe 
alleged  contempt  it  appears  that  John  Ba- 
sbore  Is  a  man  about  70  years  of  age,  who 
has  been  an  Invalid  for  more  than  20  years, 
has  been  partially  deaf  for  several  years,  and 
whose  wife  attended  to  and  conducted  all  of 
bis  business  transactions,  while  he  remained 
upon  the  ranch  where  they  lived,  some  miles 
from  Vlsalla ;  that  he  prosecuted  an  action  to 
recover  certain  properties  which  had  been 
sold  under  execution.  The  cause  was  tried 
before  a  Jury,  resulting  in  a  verdict  and  Judg- 
ment adverse  to  him.  and  upon  bis  appeal  to 
this  court  a  new  trial  was  ordered  for  cer- 
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tain  errors  In  fhe  admission  of  evidence  and 
in  the  giving  of  instructions.  Bashore  v. 
Parlier,  146  Cal.  625,  80  Paa  707.  The  affida- 
vit in  support  of  the  application  for  a  change 
of  judges,  with  other  Impertinent  and  de- 
famatory matter,  declares  as  follows :  "Which 
said  rulings  upon  the  admission  of  such  evi- 
dence this  affiant  believes  and  alleges  was 
done  willfully  and  corruptly  and  for  the  pur^ 
pose  of  preventing  this  affiant  from  having  a 
fair  and  impartial  trial  of  said  action;  and 
affiant  believes  that  said  Hon.  W.  B.  Wallace 
Is  a  sufficiently  good  Judge  of  law  to  know 
that  the  said  rulings  so  made  by  blm,  and 
such  instructions  given  to  said  Jury  in  said 
action,  were  erroneous,  and  such  rulings  and 
instructions  were  not  the  law  of  said  case; 
and  this  affiant  believes  that  said  Instructions 
were  so  given  and  such  rulings  made  with  a 
full  knowledge  on  the  part  of  said  Judge  that 
they  were  erroneous  at  the  time  they  were 
given  and  made.  And  this  affiant  believes 
that  the  dislike  and  hatred  of  said  W.  B. 
Wallace,  Judge,  as  aforesaid,  is  so  great  that 
be  would  willfully  make  unlawful  rulings  in 
tbe  trial  of  this  action  against  this  affiant, 
and  that  he  would  find  all  matters  of  fact 
against  this  affiant,  whether  there  was  any 
evidence  to  sustain  such  findings  or  not,  and 
that  he  would  not  give  the  testimony  of  this 
affiant,  or  the  witnesses  produced  by  him  up- 
on the  trial  of  said  action,  any  credit  what- 
ever as  against  any  witness  of  any  kind  or 
character  that  might  be  produced  upon  the 
side  of  the  defendant  In  said  action."  This 
application  for  change  of  Judges  Is  founded 
upon  subdivision  4  of  section  170  of  the  Code 
of  Civil  Procedure,  the  provision  of  which  Is 
simply  that,  "when  It  api>ear8.  from  the  af- 
fidavits on  file  that  either  party  cannot  have 
a  fair  and  Impartial  trial  before  any  Judge 
or  court  of  record  about  to  try  the  case  by 
reason  of  the  prejudice  or  bias  of  such  Judge, 
said.  Judge  shall  forthwith  secure  the  services 
of  some  other  Judge  of  the  same  or  some  oth- 
er county."  It  must  need  little  consideration 
to  show  that  the  language  above  quoted,  as 
addressed  to  the  law.  Is  flagrantly  and  will- 
fully contemptuous.  It  states  the  mere  be- 
lief of  Bashore,  without  any  supporting  fact, 
as  in  Morehouse  v.  Morehouse,  136  Cal.  332, 
68  Pac.  976,  unless  It  can  be  said  that  the  fact 
that  the  Judge  fell  Into  error  upon  the  first 
trial  of  the  case  is  sufficient  to  Justify  the 
Imputation  of  a  corrupt  Intent — an  argument 
too  preposterous  to  merit  even  enunciation. 
But,  outside  of  this  circumstance,  the  whole 
declaration  Is  but  the  purported  belief  of  this 
aged  Invalid,  with  no  attempt  to  state  even 
the  source  of  his  Information  or  origin  of 
that  belief.  It  cannot  impress  the  unpreju- 
diced mind  as  being  other  than  a  deliberate 
Intent  to  Insult  and  defame  the  Judge.  Let 
It  be  understood  that  we  are  not  here  declar- 
ing that  If  a  Judge  has  in  fact  Indulged  in 
corrupt  practices,  or  has  In  fact  given  a  rul- 
ing or  decision  through  a  corrupt  motive,  that 
those  facts  may  not  be  stated.    They  may  be. 


And  they  would  be  prepotent  evidence  of 
bias  and  prejudice.  But  it  may  not  for  one 
moment  be  countenanced  that,  without  sup- 
porting facts,  lawyer  or  litigant  may  wanton- 
ly charged  a  Judge  with  corrupt  and  im- 
proper motives,  and  seek  protection  from  the 
Just  consequences  of  such  outrage  under  tbe 
shield  of  the  Code  provision.  McCormick  T. 
Sheridan  (Cal.)  20  Pac.  24;  In  re  Pbilbrook, 
105  Cal.  471,  38  Pac.  511,  884,  45  Am.  St  Rep. 
59;  People  v.  Brown,  80  Pac.  338,  17  Colo. 
431 ;  In  re  Mains,  80  N.  W.  714, 121  Mich.  603 ; 
Hughes  T.  People,  5  Colo.  436;  In  re  Snow, 
75  Pac.  741,  27  Utah,  265;  Harrison  t.  State, 
35  Ark.  458;  In  re  Pryor,  18  Kan.  72,  26  Am. 
Rep.  747.  So,  while  it  Is  true  that  matters 
which  are  pertinent  to  the  consideration  and 
which  are  charged  as  facts  are  admissible, 
without  reference  to  their  effect  upon  the 
reputation  of  the  Judge,  or  of  any  one  else, 
it  is  equally  true  that  neither  attorney  nor 
litigant  has  any  right  to  present  such  de- 
grading accusations  under  the  guise  of  mere 
belief,  without  the  aid  of  a  single  supportins 
fart.    May  v.  Ball  (Ky.)  67  S.  W.  257. 

Indisputably,  therefore,  John  Bashore,  up- 
on the  face  of  this  record,  was  guilty  of  con- 
tempt committed  in  the  immediate  presence 
of  the  court  Is  his  attorney,  who  presump- 
tively prepared,  and  who  certainly  presented 
to  the  court,  this  affidavit,  any  less  guilty? 
As  the  case  now  stands,  we  think  not  Under 
his  oath  to  maintain  the  respert  due  to  courts, 
every  attorney  stands  responsible,  not  only 
for  bis  own  individual  conduct  In  court,  but 
for  every  paper  which,  knowingly,  be  pre- 
sents on  behalf  of  his  client  As  the  matter  Is 
here  before  •us,  the  petitioner  knowingly  pre- 
sented this  affidavit  on  behalf  of  his  client  and 
for  this  he  Is  equally  culpable  with  his  client 
Defenses  are  open  to  him,  and  he  may  ex- 
onerate himself  upon  the  hearing  from  inten- 
tional wrongdoing,  if  the  farts  warrant  but 
no  doubt  can  be  entertained  of  the  Jurisdic- 
tion of  the  court  under  the  circumstances 
shown,  to  proceed  with  that  hearing. 

Tbe  writ  Is  discharged. 

We  concur:  BE.\TTY,  C  J.;  ANGEI#- 
LOTTI,  J.;  SHAW.  J. :  SLOSS,  J.;  McFABr 
LAND,  J.;    LOBIGAN,  J. 


(151  Cal.  45U 
LAMB  T.  WEBB,  Att.v.  Oen.,  et  al.     (L,  A. 

1,804.)  • 

(Supreme  Court  of  California.     June  24,  1907. 

Rehearing  Denied  July  24,  1907.) 

1.  Mandamus— SoBjECTS  of  Relibi"— Acts  of 
Pxini.ic  Officers— Matters  of  Discbetion. 

Tlie  power  of  a  court  to  compel  the  Attor- 
ney General  to  grant  leave  to  commence  a  suit 
against  bis  conscientioas  belief  that  such  leav* 
should  not  be  given,  should  be  exercised  only 
where  the  abuse  of  discretion  in  refusing  leave, 
is  extreme  and  clearly  indefensible. 

2.  Sami>— Leavx   to   BaiNQ    Quo   WABBi.NTO 
Pbocebdinos. 

Code  Civ.  Proe.  {  1111,  provides  that  any 
elector  may  contest  the  riKnt  of  any  person  to 
an  office  to  which  he  baa  been  declared  elected. 


*For  dissenting  opinion  on  rehearing,  see  t: 
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and  the  procedure  described  includes  a  recount, 
but  there  is  no  provision  for  a  recount  where  no 
one  is  declared  elected.  Pol.  Code,  §  1067,  pro- 
vides that  a  special  election  must  be  ordered  in 
case  of  a  tie  between  those  receiving  the  highest 
number  of  votes.  Code  Civ.  Proc.  S  803,  pro- 
vides that  an  action  may  be  brought  by  the  At- 
torney General  in  the  name  of  the  people  upon 
the  complaint  of  a  private  party  against  any 
person  who  usurps,  intrudes  into,  or  unlaw- 
fully holds  or  exercises  any  public  office  or 
franchise  in  the  state,  and  that  he  must  bring 
the  action  whenever  he  has  reason  to  believe 
that  any  such  office  has  been  usurped,  etc.  At 
a  general  election  plaintiff  and  defendant,  G., 
were  the  only  candidates  for  a  certain  office. 
The  election  returns  showed  a  tie  as  to  them, 
and  the  canvassing  board  declared  the  vote  a  tie, 
and  ordered  a  special  election  at  which  6.  was 
elected  and  was  so  declared.  A  certificate  of 
election  was  issued  to  G.,  who  assumed  and  has 
since  held  the  office.  The  regularity  of  the  spe- 
cial election  was  not  objected  to,  nor  its  legality 
assailed,  but  plaintiff  applied  to  the  Attorney 
General  for  leave  to  bring  quo  warranto  pro- 
ceedings against  G.  under  Code  Civ.  Proc.  § 
803,  proposing  to  show  that  by  a  recounting  of 
the  ballots  plaintiff  was  elected  at  the  first  elec- 
tion. The  only  showing  made  to  the  Attorney 
General  was  a  verified  complaint  which  plaintiff 
proposed  to  file,  which  on  information  and  belief 
alleged  generally  that  four  nonresidents  bad 
been  allowed  to  vote,  and  their  ballots  had  been 
counted  for  G. ;  that  ballots  bearing  marks  of 
identification  were  counted  for  G.  and  unobjec- 
tionable ballots  for  plaintiff  had  been  rejected. 
Held,  that  the  showing  was  not  sufficient  to  jus- 
tify compelling  the  Attorney  General  by  man- 
damus to  grant  leave  to  sue. 

Department  2.  Appeal  from  Snperior 
Coort,  Santa  Barbara  County;  J.  W.  Tag- 
gart.  Judge. 

Action  by  Cyril  G.  Lamb  against  Ulysses  S. 
Webb,  Attorney  General,  and  another,  for 
a  writ  of  mandamus.  From  orders  OTerniling 
a  demurrer  to  the  complaint  and  granting 
the  writ,  defendants  appeal.  Reversed,  with 
directions  to  sustain  the  demurrer. 

Rehearing  denied;  Beatty,  C.  J.,  dissent- 
ing. 

U.  S.  Webb,  Atty.  Gen.,  Geo.  A.  Sturtevant, 
B.  P.  Thomas,  and  Henley  C.  Booth,  for  ap- 
pellants. Canfleld  &  Starbuck,  for  respond- 
ent. 


McFARLAND,  J.  At  the  general  election 
held  throughout  the  state  on  November  8, 
1904,  the  plaintiff.  Lamb,  and  the  defendant 
Glass  were  the  only  candidates  for  the  office 
of  supervisor  of  the  third  supervisorial  dis- 
trict of  the  county  of  Santa  Barbara.  The 
board  of  supervisors,  sitting  as  a  canvassing 
board,  declared  the  vote  for  this  office  to  be 
a  tie  between  said  two  persons,  and  thereup- 
on the  board  ordered  a  special  election  to  be 
held  in  said  district  to  elect  a  supervisor 
therefor  as  provided  in  section  1067  of  the 
Political  Code.  It  is  admitted  that  the  elec- 
tion returns  showed  a  tie.  Lamb  and  Glass 
were  both  candidates  at  the  special  election 
which  resulted  In  Glass  receiving  a  majority 
of  11  of  the  votes  cast  thereat  The  board 
declared  the  result  accordingly,  and  a  certif- 
icate of  election  was  issued  to  Glass,  who  en- 


tered upon  the  duties  of  the  office  on  the  first 
Monday  of  July,  1905,  and  has  ever  since  been 
and  now  is  the  acting  supervisor  of  said  dis- 
trict. On  June  9,  1905,  plaintiff,  Lamb, 
made  application  to  defendant  Webb,  as  At- 
torney General,  for  leave  to  sue  defendant 
Glass  under  section  803,  Code  of  Civil  Pro- 
cedure, on  the  ground  that  Glass  was  "usurp- 
ing," etc.,  the  franchises  of  said  office  of  su- 
pervisor. The  puri)ose  of  the  proposed  action 
was  to  show  that  by  a  recounting  of  the  bal- 
lots cast  at  the  said  general  election  on  No- 
vember 8,  1904,  there  was  not  actually  a  tie, 
but  that  by  a  legal  count  of  said  ballots  plain- 
tiff had  a  majority  of  the  votes.  The  Attor- 
ney General,  after  a  hearing,  refused  to  grant 
the  leave,  whereupon  the  plaintiff  applied  to 
the  Governor  of  the  state  for  an  order  direct- 
ing the  Attorney  General  to  grant  said  leave' 
for  suit,  but  the  Governor  refused  to  make 
such  order.  Thereupon  plaintiff  brought  this 
present  proceeding  to  have  the  Attorney  Gen- ' 
eral  compelled  by  mandamus  to  grant  the 
leave  to  sue.  The  defendant  demurred  to  the 
complaint  The  court  overruled  the  demur- 
rer, and  gave  Judgment  ordering  a  peremp- 
tory writ  to  issue  as  prayed  for,  and  from 
this  Judgment  the  defendant  appeals. 

The  application  to  the  Attorney  General  for 
leave  to  sue  was  accompanied  by  a  document 
in  the  form  of  a  complaint  which  plaintiff  in- ' 
tended  to  file  in  the  action  which  he  proposed 
to  bring  against  Glass  if  permitted  to  do  so. 
This  "complaint"  was  verified  in  the  usual- 
form  adopted  in  this  state  for  the  verification 
of  a  pleading,  and  It  constituted  the  only 
showing  under  oath  made  to  the  Attorney 
General.  Section  803,  Code  Civ.  Proc.,  under 
which  the  application  was  made,  is  as  fol-- 
lows:  "An  action  may  be  brought  by  the 
Attorney  General,  in  the  name  of  the  people 
of  this  state,  upon  his  own  information,  or 
upon  the  complaint  of  a  private  party,  against 
any  person  who  usurps,  intrudes  into,  or  un- 
lawfully holds  or  exercises  any  public  office,- 
civil  or  military,  or  any  franchise  within  this- 
state.  And  the  Attorney  General  must  bring 
the  action,  whenever  be  has  reason  to  believe 
that  any  such  office  or  franchise  has  been 
usurped,  intruded  into,  or  unlawfully  held  or 
exercised  by  any  person,  or  when  be  is  di- 
rected to  do  so  by  the  Governor."  Section 
1111,  Code  Civ.  Proc.,  declares  that  any  elect- 
or may  contest  the  right  of  any  person  to  an 
office  to  which  he  has  been  "declared  elected." 
And  the  procedure  is  prescribed  for  such  con-, 
test  including  a  recounting  of  the  ballots.- 
There  is  no  provision  for  a  contest  for  a  re- 
counting of  the  ballots  where  no  one  has  beea 
"declared  elected,"  but  section  1067  of  the  Po- 
litical Code  provides  that,  "if  at  any  election, 
two  or  more  persons  *  *  •  receive  an 
equal  and  the  highest  number  of  votes,  there 
is  no  choice,  and  a  special  election  to  fill  such, 
office  must  be  ordered  by  the  proper  board  or^ 
officer."  As  the  board  of  supervisors  has  no 
power  to  open  and  count  the  ballots,  the 
above  provision   evidently  means  that   the 
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board  must  act  upon  tbe  only  erldence  before 
it,  to  wit,  the  returns  of  tbe  election  ofQcers. 

Under  our  views  of  tbe  case,  we  do  not 
deem  It  necessary  to  decide  a  number  of  ques- 
tions discussed  in  tbe  briefs,  as,  for  instance, 
whether  or  not  the  discretion  of  the  Attor- 
ney General  under  section  803  to  grant  or  re- 
fuse leave  to  commence  a  quo  warranto  pro- 
ceeding Is  limited  only  by  the  control  of  the 
Governor  as  expressly  prescribed  in  said  sec- 
tion; whether  the  provision  that  In  case  of 
a  tie  (which  necessarily  means  a  tie  appear- 
ing upon  the  returns)  there  shall  be  a  special 
election  is  not  exclusive  of  any  other  pro- 
ceeding in  the  premises ;  whether  the  submis- 
sion by  respondent  of  his  claims  to  the  voters 
at  the  special  election  did  not  estop  him  from 
objecting  to  such  special  election  as  a  final 
conclusion  of  the  whole  matter.  These  and 
certain  other  questions  we  shall  not  discuss 
because,  assimiing  for  tbe  purposes  of  this 
appeal  that  the  Attorney  General's  discretion 
under  the  said  section  is  not  entirely  t>eyond 
the  control  of  the  court,  and  that  the  other 
points  discussed  should  be  determined  in  fa- 
vor of  respondent,  still  it  is  clear  that  the 
power  of  a  court  to  compel  him  to  violate 
his  own  Judgment  by  ordering  him  to  grant 
leave  to  commence  a  suit  against  his  own 
conviction  and  conscientious  belief  that  such 
leave  should  not  be  given  should  be  exercised 
only  where  the  abuse  of  discretion  by  the 
Attorney  General  in  refusing  the  leave  is  ex- 
treme and  clearly  indefensible.  When  such 
an  extreme  case  does  not  appear,  a  decree  of 
a  court  compelling  him  to  act  against  bis 
judgment  is  erroneous,  and  is  itself  an  abuse 
of  discretion. 

Now,  if  we  apply  the  above  principles  to 
the  case  at  bar,  we  find  that  in  refusing  leave 
to  plaintiff  to  commence  his  proceeding  In  quo 
warranto  the  Attorney  General  was  not  only 
not  guilty  of  a  violation  of  his  discretion  in 
any  extreme  sense,  but  was  not  guilty  of 
any  want  of  discretion.  What  was  the  case 
presented  to  him  upon  the  application  of 
plaintiff  for  leave  to  sue?  In  the  first  place, 
it  appeared  that  there  had  beeen  a  tie  be- 
tween the  parties  at  the  general  election ; 
that  in  pursuance  of  the  provisions  prescribed 
for  such  an  emergency  a  special  election  was 
ordered ;  that  at  such  election  tbe  defendant 
Glass  received  a  majority  of  the  votes  cast 
at  said  election  and  received  his  certificate 
of  election;  that  by  virtue  of  such  elec- 
tion and  certificate  he  entered  upon  the 
possession  of  the  o£Bce  and  was  discharging 
Its  duties;  and  that  no  objection  to  tbe 
regularity  and  legality  of  the  said  special 
election  had  ever  been  made,  and  no  pro- 
ceeding had  ever  been  instituted  to  assail  It 
Here,  then,  was  a  perfect  prima  facie  case 
showing  that  Glass  had  not  usurped  tbe  said 
office,  but  was  rightfully  In  its  possession. 
And  it  must  be  remembered  that  the  question 
with  an  Attorney  General  always  is:    Uas 


any  person  nsorped  tbe  franchises  of  the 
office?  Did  plaintiff  overthrow  or  undermine 
this  prima  fade  case  by  any.  showing  which 
he  made  to  the  Attorney  General?  The  only 
showing  which  he  made  was  this:  He  pre- 
sented to  the  Attorney  General  a  document 
in  the  form  of  a  verified  complaint  which  he 
Intended  to  file  in  his  proposed  suit.  In  the 
complaint  there  were  only  two  statements 
made,  wliich.  If  supported  by  evidence  of 
their  truth,  should  have  had  any  effect  on  the 
Attorney  General.  The  first  was  that  at  the 
said  general  election  four  named  posons 
were  allowed  to  vote  who  were  not  residents 
of  the  precincts  In  which  they  were  so  allow- 
ed to  vote,  and  that  these  votes  were  counted 
for  Glass.  But  this  statement  was  made 
wholly  and  expressly  "upon  information  and 
belief,"  and  therefore  was  of  no  value  to 
the  Attorney  Gieneral  as  the  presentation  of 
any  fact  The  other  stat^nent  was  that  the 
election  officers  had  counted  for  Glass  votes 
which  were  cast  upon  ballots  that  bad  distin- 
guishing marks  placed  thwe  for  the  purpose 
of  identifying  them,  and  rejecting  the  ballots 
for  plaintiff  which  were  unobjectionable.  The 
character  of  the  distinguishing  marks  is  not 
given.  The  plaintiff  says  in  the  said  com* 
plaint  that  he  does  not  know  tbe  number  of 
ballots  with  such  distinguishing  marks  which 
were  allowed  by  the  election  board,  or  the 
number  with  plaintifTs  name  on  which  were 
rejected.  He  does  not  positively  Identify 
even  one.  But  these  statements  are  also 
made  upon  "information  and  belief."  Out- 
side of  this  "complaint"  there  was  no  attempt 
at  any  showing  whatever.  No  affidavit  or 
oral  testimony  of  any  person  as  to  any  fact 
within  his  knowledge  touching  such  election 
was  offered.  The  only  showing  made  by 
plaintiff  before  the  Attorney  General  was 
therefore  that  he  had  been  Informed  that 
certain  things  had  occurred  before  the  elec- 
tion board  at  the  general  election;  and  upon 
no  further  evidence  he  asked  the  Attorney 
General  to  allow  him  to  Introduce  litigation 
and  confusion  into  the  county  affairs  by  per- 
mitting him  to  use  the  former's  name  to  com- 
mence a  suit  for  the  purpose  of  discovering 
by  a  recounting  of  the  votes  whether  there 
might  not  have  been  some  error  committed  by 
said  board  of  election.  Clearly,  to  onr  minds, 
this  was  not  a  sufficient  showing  to  warrant 
a  court  in  holding  that  the  Attorney  General 
ought  to  have  been  convinced  that  he  had 
"reason  to  believe"  that  Glass  had  unlawfully 
Intruded  into  and  usurped  said  office  of  su- 
pervisor. The  true  rule  on  the  subject  is, 
In  our  opinion,  expressed  by  the  court  in 
Lamoreaux  v.  Ellis,  50  N.  W.  814,  89  Mich. 
140,  as  follows:  "It  has  been  held  by  the 
King's  Bench  that  a  chief  object  in  requiring 
leave  Is  to  prevent  vexatious  prosecutions, 
and  the  rule  is  Infiexible  that  there  must  be 
affidavits  so  full  and  positive  from  persons 
knowing  the  facts  as  to  make  out  a  clear 
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case  of  right  In  such  a  way  that  perjury  may 
be  brought  If  any  material  allegation  Is  false" 
^-citing  many  authorities. 

For  the  reasons  above  given,  the  judgment 
appealed  from  is  reversed,  with  directions  to 
the  court  below  to  sustain  the  demurrer  to 
the  complaint. 

We  concur:   LORIGAN,  J. ;  HENSHAW,  J. 


5  Cal.  App.  nS 
BEKINS  V.  DIETERLE  et  al.    (Cflv.  372.) 

(Court  of  Appeal.  Second  District,  California. 
May  25,  1907.) 

Apfeait-Tihk  of  Taking— Statutobt  Pro- 
visions. 

A  judgment  "that  the  temporary  injunction 
heretofore  issued  herein  to  the  sheriff  of  said 
county  be  and  the  same  is  hereby  dissolved  and 
vacated"  is  not  an  order,  within  the  meaning  of 
Code  Civ.  Proc.  §  939,  providing  that  appeals 
from  certain  orders  and  interlocntory  judgments 
may  be  taken  within  60  days  from  their  entry. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   D.  K.  Trask,  Judge. 

Action  by  Kate  Bekins  against  Minnie  Dle- 
terle  and  another.  On  motion  to  dismiss  ap- 
peal.   Motion  denied. 

J.  Marion  Brooks  (Henry  E.  Willis,  of  coun- 
sel), for  appellant.  E.  W.  Freeman  and  A.  D. 
Laugblln,  for  respondents. 

SHAW,  J.  Motion  to  dismiss  an  appeal 
from  that  portion  of  the  judgment  wherein  it 
was  adjudged  "that  the  temporary  Injunction 
beretofore  Issued  herein  to  the  sherifT  of  said 
county  be  and  the  same  is  hereby  dissolved 
and  vacated."  The  appeal  was  not  taken 
within  60  days  from  the  entry  of  this  judg- 
ment, and  upon  this  ground  respondent  In- 
fi'ista  that  the  same  should  be  dismissed. 

The  judgment  was  not  an  order,  within  the 
meaning  of  section  939  of  the  Oode  of  Civil 
Procedure,  and  the  motion  to  dismiss  is  de- 
nted. 

We  concur:  ALLEN,  P.  J.;  TAOHiABT,  J. 


S  Cal.  App.  SS7 

PEOPLE  V.  FONG  CHUNG,  alias  FAT  JIM. 
(Cr.  74.) 

(Ourt   of   Appeal,   First    District,    California. 
May  27,  1907.) 

1.  Cbiminal   Law  — Oontinuancb  — Absent 
Testimony. 

A  continuance  was  improperly  refused  de- 
fendant, where  he  offered  an  affidavit  that  a  ma- 
teria) witness,  without  whose  testimony  he  could 
not  safely  proceed  to  trial,  had  been  subp<Enaed 
several  days  before  the  trial,  but  was  seriously 
ill ;  that  defendant  could  prove  by  the  witness 
an  alibi,  a  good  reputation  for  truth,  etc.,  and 
could  not  prove  those  facts  by  any  other  wit- 
ness ;  the  attending  physician  corroborating  the 
defendant  as  to  the  witness'  inability  to  attend 
court,  and  defendant's  counsel  having  apprised 
the  district  attorney  before  the  trial  and  upon 
hearing  of  the  witness'  illness  that  defendant 
could  not  go  to  trial  on  the  day  set,  and  the  ne- 
cessity for  granting  a  continuance  was  not  ob- 
Tiated  by  the  district  attorney  stating,  "We  will 


concede  that  this  dinaman  {the  absent  witness] 
will  testify  to  anything  in  that  affidavit." 

FEd.  Note. — For  cases  in  noint  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  SS  1321,  1342-1347.] 
2.  Rape— Evidence— Admissibility. 

In  a  rape  trial,  it  was  error  to  exclude  tes- 
timony that  the  prosecutrix  had  a  venereal  dis- 
ease when  the  rape  is  alleged  to  have  occurred ; 
it  appearing  she  had  such  disease  shortly  there- 
after, and  that  defendant  had  never  had  it, 
though  it  is  contagious. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Rape,  {  62.] 

8.  Same. 

In  a  trial  for  raping  a  girl  under  ag&  It 
was  error  to  exclude  testimony  that  she  had  bad 
Intercourse  with  Chinamen  other  than  defendant 
prior  to  the  alleged  offense ;  the  evidence  being 
admissible  to  repel  an  inference  that  he  had  con- 
veyed a  loathsome  disease  to  her,  to  show  that 
perhaps  she  was  mistaken  in  defendant's  iden- 
tity, and  as  tending  to  affect  her  credibility. 

[Ed.  Note. — For  cases  in  i>oint,  see  Cent.  Dig. 
vol.  42,  Rape,  8  59.] 

4.  Same— EviDENCX  Atfeoiino  Cbedibiutt. 

In  a  trial  for  raping  a  child  under  age,  it 
was  error  to  exclude  testimony  that  she  made  no 
outcry,  and  that  no  one  was  permitted  to  see  her 
except  the  authorities  after  she  was  placed  in 
jail,  since  it  affected  her  credibility. 
6.  Chimin Ai.  Law— Appeai.  — Pbejukoiai. 
EaaoB. 

In  a  rape  trial,  error  In  allowing  a  witness 
to  be  asked  if  be  had  not  heard  in  Chinatown 
that  defendant  was  taking  little  white  girls  there 
and  was  warned  he  would  get  into  trouble  if 
he  continued  it,  and  if  witness  bad  not  heard 
that  members  of  the  Hop  Sing  Tong  accused  de- 
fendant of  producing  white  girls  there,  was  not 
cured  by  negative  answers. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  g§  3130,  3131.] 

6.  SAltB— APFEAXr— Pbbjudicial  Ebbor. 

In  a  rape  trial,  error  in  allowing  a  witness 
to  be  asked  if  he  had  not  conducted  a  lottery 
and  a  poker  game  until  a  grand  jury  investiga- 
tion was  not  cured  by  negative  answers. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law.  S$  3130,  3131.] 

Appeal  from  Superior  Court,  Santa  Clara 
County;  J.  R.  Welch,  Judge. 

Fong  Chung,  alias  Fat  Jim,  was  convicted 
of  rape,  and  be  appeals.    Reversed. 

John  W.  Sullivan,  for  appellant  U.  S. 
Webb  and  James  H.  Campbell,  for  the  People. 

COOPER,  P.  J.  The  defendant  is  charged 
In  the  indictment  witli  the  crime  of  rape.  In 
having  had  sexual  iutercourse  on  the  26tb 
day  of  September,  19(^,  with  Llllie  Ida  Davis, 
an  unmarried  female  under  the  age  of  16 
years.  After  trial  the  jury  returned  a  ver- 
dict of  guilty,  and  judgment  was  thereupon 
entered,  Eentencing  defendant  to  a  term  of 
10  years  in  the  state  prison. 

The  facts  disclosed  by  this  record  are  re- 
volting. The  party  upon  whom  the  rape  is 
alleged  to  have  been  committed  was  Just  13 
years  of  age,  and  had  an  elder  sister  Eliza 
who  wag  15.  It  seems,  with  the  apparoit 
knowledge  and  consent  of  the  father  and 
mother,  that  these  two  young  girls  were  and 
had  been  in  the  habit  of  having  sexual  inter- 
course with  Chinamen  and  other  parties  at 
their  home,  in  which  the  father  and  mother 
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and  the  smaller  children  of  the  family  resided. 
For  this  they  received  small  sums  of  money 
and  presents.  There  were  six  other  cases  of 
alleged  rape  upon  these  sisters,  charged  to 
have  been  committed  by  different  Individuals, 
pending,  and  set  for  hearing  at  the  time  this 
case  was  called.  Three  of  these  were  appar- 
ently against  Chinamen,  and  three  of  them 
agaluat  white  men  or  boys.  The  sisters  were 
each  sufCering  from  venereal  disease.  While 
It  is  not  clear  that  such  disease  existed  at  the 
time  of  the  alleged  crime  by  this  defendant. 
It  Is  clear  that  it  existed,  and  both  sisters 
were  afflicted  with  it,  when  examined  a  short 
time  afterwards.  The  offense  Is  statutory, 
and  no  matter  how  depraved  was  the  girl 
upon  whom  the  act  Is  alleged  to  have  been 
committed,  nor  how  many  others  were  equally 
guilty,  the  defendant  would  be  held  none  the 
less  amenable  to  the  law  for  his  acts.  If  the 
evidence  supported  the  verdict,  and  no  error 
api)eared  of  record ;  but,  as  the  offense  charg- 
ed Is  one  that  of  Itself  creates  a  feeling  of 
prejudice  and  hostility  In  the  minds  of  the 
jury,  particularly  in  the  case  of  a  Chinaman, 
the  court  will  look  carefully  into  the  record 
to  see  that  all  the  substantial  rights  of  the 
defendant  were  given  him  by  the  trial  court. 
In  this  class  of  cases,  as  well  as  In  all  others, 
a  defendant  should  be  fully  protected  during 
the  trial  in  all  his  rights,  and.  If  he  cannot 
thus  be  convicted,  he  should  not  be  convicted 
at  all. 

The  first  contention  made  by  defendant  Is 
that  the  court  erred  in  refusing  to  iwstpone 
the  trial  for  a  reasonable  time  on  account  of 
the  absence  of  a  material  witness,  and  the 
contention  must  be  sustained.  When  the 
case  was  called  for  trial  the  defendant's 
counsel  answered  that  he  was  not  ready,  and 
moved  for  a  continuance  on  account  of  the 
absence  of  Charlie  Yan  Tie,  a  material  wit- 
ness for  defendant.  In  support  of  the  motion 
counsel  for  defendant  offered  and  read  the 
aflldavit  of  defendant,  which  stated  In  sub- 
stance that  Charlie  Yan  Tie  was  a  material 
witness,  without  whose  testimony  he  could 
not  safely  proceed  to  trial;  that  a  subpoena 
had  been  duly  issued  and  served  upon  the 
said  witness  several  days  before  the  day  set 
for  trial;  that  the  witness  was  seriously  ill, 
vindor  the  care  of  a  physician,  and  unable  to 
appear  In  court;  that  the  defendant  could 
prove  by  said  witness.  If  present,  and  expect- 
ed to  prove  by  him,  that  defendant  was  not  in 
the  presence  of  said  LlUie  Ida  Davis  at  the 
time  of  the  commission  of  the  alleged  crime; 
that  the  defendant  bought  from  said  witness 
tivo  dress  skirts  and  sold  the  same  at  a  profit 
10  the  two  Davis  sisters,  and  that  the  defend- 
ant's reputation  for  truth,  veracity,  peace, 
and  quietude  is  good;  that  defendant  could 
not  prove  the  said  facts  by  any  other  witness. 
In  support  of  said  motion  defendant's  counsel 
testified  that  before  the  trial,  and  immediately 
upon  learning  of  the  illness  of  the  said  wit- 
ness, he  notified  the  district  attorney  that 
the  witness  was  ill,  and  that  defendant  could 


not  safely  go  to  trial  on  the  day  set  Dr. 
Trueman  testified  that  be  was  attending  the 
witness  Charlie  Yan  Tie,  and  ttiat  the  witness 
was  in  bed  very  ill  with  a  high  fever,  suffer- 
ing from  blood  poisoning,  and  would  not  be 
out  of  t>ed  for  at  least  three  weeks,  and  that 
it  would  be  dangerous  for  said  witness  to 
attend  court.  Upon  the  above  showing  tho 
Judge  remarked  to  the  district  attorney  that 
in  his  opinion  the  continuance  would  have  to 
be  granted.  The  district  attorney  thereupon 
remarked,  "We  will  concede  that  this  China- 
man will  testify  to  anything  in  that  aflldavit 
— everything  that  is  material."  Thereupon 
the  court  denied  the  continuance,  and  to  this 
ruling  the  defendant  duly  excepted. 

It  must  be  borne  in  mind  that  no  question 
was  raised  as  to  the  sufficiency  of  the  facts 
as  stated  In  the  affidavit.  The  ruling  of  the 
court  was  based  squarely  upon  the  theory 
that  the  admission  of  the  district  attorney  to 
the  effect  that  the  absent  witness.  If  present, 
would  testify  to  anything  In  the  affidavit,  an- 
swered the  punwse  and  obvlatea  the  necessity 
of  a  continuance;  that  the  statements  in 
the  affidavit  could  be  taken  in  lieu  of  the  evi- 
dence of  the  witness.  Such  is  not  the  law. 
The  Constitution  of  the  state  (article  1,  i  13) 
gives  a  defendant  the  right  to  have  the  pro- 
cess of  the  court  to  compel  the  attendance  of 
witnesses  in  his  behalf.  It  is  the  duty  of 
the  court,  when  due  diligence  has  been  used, 
and  it  appears  that  the  application  is  made 
in  good  faith,  and  the  evidence  is  material, 
to  continue  the  case  for  a  reasonable  time  so 
that  the  case  may  be  fairly  tried  on  Its 
merits.  In  the  early  case  of  People  v.  Diaz, 
6  Cat.  24S,  It  was  held  that  the  admission  of 
the  district  attorney  that  the  witness,  If 
present,  would  have  testified  as  set  forth  in 
defendant's  affidavit,  was  not  sufficient,  but 
that,  in  order  to  obviate  the  necessity  of  a 
continuance,  the  district  attorney  should  have 
admitted  the  truth  of  the  facts  set  forth  in 
the  aflldavit  The  court  said:  "The  material- 
ity of  the  evidence  having  been  shown,  it 
was  the  duty  of  the  court,  in  the  absence  of 
evidence  tending  to  discredit  or  throw  sus- 
picion on  the  application  to  postpone  the 
cause,  to  afford  the  prisoner  reasonable  time 
to  secure  the  attendance  of  his  witness.  It 
was  not  sufficient  that  the  district  attorney 
agreed  that  the  witness  would  have  deposed 
to  certain  facts,  if  present.  He  should  have 
admitted  the  truth  of  the  facts  absolutely. 
It  was  the  right  of  the  accused  to  have  bis 
witnesses  orally  examined  ii;  court,  and  this 
right  could  not  be  frittered  away  by  compel- 
ling him  to  go  to  trial  in  their  absence  with- 
out the  benefit  of  their  testimony  upon  a 
statement  of  what  the  evidence  would  be,  auit- 
Joct  to  Impeachment.  The  value  of  oral  tes- 
timony over  all  other  is  too  well  understood 
to  suppose  for  a  moment  that  such  declara- 
tions will  have  the  same  weiptlit  on  the  minds 
of  the  Jury  as  the  testimony  of  the  witness 
If  he  had  been  examined  before  them  in  opei 
court"    The  above  c-ase  has  never  been  over- 


Digitized  by 


Uoogle 


Cal.} 


PEOPLE  V.  FONG  CHUNG. 


lOT 


ruled  or  modified  by  any  case  to  which  our 
attention  has  been  called.  It  has  been  fol- 
lowed In  Graham  v.  State,  SO  Ark.  167,  6 
S.  W.  721,  and  In  Newton  v.  State,  21  Fla. 
70.  Its  reasoning  Is  logical.  The  district 
attorney  conld  not  by  a  concession  aa  to  "tills 
Chinaman"  deprive  the  defendant  of  xim 
benefit  of  a  substantial  right.  It  was  Ihe 
time  and  the  occasion  when  his  each  and 
every  right  should  have  been  guarded  both  by 
the  district  attorney  and  the  court.  It  was 
the  first  continuance  asked.  There  was  no 
question  raised  as  to  the  good  faith  of  the 
defendant  in  making  the  application.  If  the 
question  as  to  the  good  faith  of  the  applica- 
tion, or  the  BufSclency  of  the  matters  and 
things  stated  in  the  affidavit,  had  been  raised, 
and  sufficient  showing  made  so  as  to  appeal 
to  the  discretion  of  the  court,  the  question 
wotdd  be  different ;  but  here  we  have  square- 
ly presented  the  ruling  of  the  court  based  up- 
on the  statement  of  the  district  attorney 
quoted  above.  The  court  not  only  proceeded 
upon  such  theory,  but  Instructed  the  Jury  to 
regard  the  statement  in  the  affidavit  as  part 
of  the  evidence  in  the  case,  "as  though  Char- 
lie Tan  Tie  bad  in  open  court  as  a  witness 
M  testified." 

The  evidence  on  the  part  of  the  prosecution 
tended  to  show  that  the  alleged  act  of  sexual 
intercourse  took  place  about  7  o'clock  of  the 
evening  of  September  26,  1905.  Lillie  Ida 
Davis  so  testillcd.  In  cross-examination  the 
defendant's  counsel  asked  her  the  following 
question:  "Q.  Now,  Is  it  not  a  fact  that  on 
the  26tb  day  of  September  last  at  7  o'clock 
In  the  evening  you  had  venereal  and  running 
sores  on  your  private  parts,  in  your  vagina, 
and  on  the  lips  thereof  r'  The  district  attor- 
ney objected  to  the  question  as  irrelevant, 
immaterial,  Incompetent,  and  not  proper  cross- 
examination.  The  court  sustained  the  objec- 
tion, to  which  ruling  defendant  duly  excepted. 
The  ruling  of  the  court  was  erroneous.  Dr. 
McMahon,  a  witness  for  the  prosecution,  testi- 
fied that  be  examined  the  girl  in  October, 
1906,  and  that  she  was  then  Buffering  from 
▼enereal  disease.  In  fact,  the  evidence  shows 
without  contradiction  that  she  bad  such  dis- 
ease early  in  October,  1905.  Defendant  testi- 
fied that  he  never  at  any  time  had  sexual  in- 
tercourse with  Lillie  Ida  Davis,  and  that  he 
had  never  had  any  kind  of  venereal  disease 
in  his  life.  Dr.  Cothran,  a  graduate  of  the 
medical  department  of  the  University  of  Cali- 
fornia, testified  that  be  examined  defendant 
about  two  weeks  before  the  trial  for  any  evi- 
dence of  any  variety  of  venereal  disease;  that 
he  examined  physically  all  the  parts  afTected 
In  such  cases;  and  that  defendant  had  never 
bad  chancroids  (the  disease  from  which  the 
girl  was  suffering).  The  evidence  shows 
that  in  most  cases  a  male  having  sexual  in- 
tercourse with  a  female  suffering  from  vener- 
eal chancroids  wonld  contract  the  disease. 
Now,  If  defendant  had  no  venereal  disease, 
and  never  had  chancroids.  It  seems  to  us 
that  it  was  very  material  as  to  whether  or 


not  the  girl,  with  whom  he  is  alleged  to  have 
had  sexual  Intercourse,  was  suffering  from 
venereal  disease  on  the  day  of  such  alleged 
Intercourse.  What  reason  was  there  for  ex- 
cluding the  evidence?  The  prosecution  ap- 
parently desired  to  prove  that  in  October, 
1905,  the  girl  was  suffering  from  chancroids. 
This  might,  and  was  probably  intended  to, 
carry  with  It  the  inference  that  she  contracted 
the  disease  from  the  defendant  on  the  26tb 
day  of  September.  Defendant  had  the  right 
to  meet  this  Inference  by  showing  that  she 
had  such  disease  on  the  2Gth  day  of  Septem- 
ber. He  further  had  the  right  to  prove,  and 
did  prove,  that  he  had  never  had  such  disease. 
Ujpon  all  the  facta  thus  proven  the  jury  had 
the  right  to  determine  the  guilt  or  innocence 
of  defendant.  The  court  refused  to  allow 
any  evidence  as  to  whether  or  not  the  girl 
was  suffering  from  the  disease  on  the  26th 
day  of  September.  The  objection  of  the  dis- 
trict attorney  was  sustained  to  a  similar 
question  asked  of  Eliza,  the  sister  of  the  girl. 
Eliza  was  asked  the  direct  question  as  to 
whether  or  not  Lillie  had  chancroids,  or 
running  sores,  on  her  private  parts  on  the 
20th  day  of  September,  1905,  but  under  the 
objection  of  the  district  attorney  she  was  not 
permitted  to  answer  it.  The  mother  of  the 
girl  testified  that  she  had  chancroids  on  the 
26th  day  of  September,  1905;  but.  It  appear- 
ing on  cross-e.Kamlnation  that  the  mother 
only  knew  it  by  Eliza  telling  her,  the  court, 
on  the  motion  of  the  district  attorney,  struck 
out  the  testimony.  The  rulings  of  the  court 
In  this  regard  were  highly  prejudicial  to  de- 
fendant 

Other  rulings  are  complained  of  which  ap- 
pear to  be  erroneous,  but  which  it  Is  not  nec- 
essary to  discuss  in  detail  The  defendant's 
attorney  asked  Lillie  Ida  Davis  in  cross-ex- 
amination if  she  had  had  Intercourse  with 
any  one  else  in  the  past  year.  Upon  objec- 
tion of  the  district  attorney  the  court  refused 
to  allow  the  question  to  be  answered.  She 
was  further  asked  by  defendant's  attorney 
if  she  bad  not  had  sexual  intercourse  with  a 
great  number  of  Chinamen  in  her  bedroom  at 
her  home  during  the  past  year.  The  court 
sustained  the  objections  of  the  district  attor- 
ney to  this  line  of  questions.  The  defend- 
ant's attorney  then  asked  questions  as  to 
particular  named  Chinamen,  and  as  to  dates 
prior  to  September  26,  1005;  but  the  court 
made  the  same  ruling  excluding  the  evidence. 
While  the  facts  sought  to  be  elicited  by 
these  qnestlons  wonld  not  justify  the  defendant 
in  having  sexual  intercourse  with  a  girl  under 
10  years  of  age  as  a  matter  of  law,  yet  they 
were  competent  for  the  purpose  of  aiding  the 
jury  In  arriving  at  the  main  facts.  If  the 
fact  that  the  girl  was  suffering  from  a  vener- 
eal disease  a  short  time  after  the  alleged  act 
of  intercourse  was  a  circumstance  tending 
to  corroborate  the  girl's  testimony  as  to  the 
act  with  defendant,  by  raising  an  inference 
that  the  venereal  disease  was  communicated 
by  defendant,  the  defendant,  in  that  spirit 
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of  fairness  which  shotild  prevail  In  all  trials, 
should  hare  been  permitted  to  show  that  the 
girl  might  have  been  diseased  by  sexual  In- 
tercourse with  others.  Or  It  might  be  that 
defendant  could  have  shown  that  the  girl 
was  mistaken  In  his  Identity,  and  that  It 
might  have  been  some  other  Chinaman.  The 
eTidence  sought  to  be  elldted  by  the  questions 
would  hare  tended  to  show  the  credibility  of 
the  girl.  If  she  had  been  having  promiscuous 
sexual  Intercourse  with  Chinamen,  or  If  she 
had  been  diseased  by  sexual  intercourse  with 
others  prior  to  the  date  when  It  was  shown 
that  she  had  such  disease,  the  jury  bad  the 
rig^t  to  consider  these  matters.  We  do  not 
think  the  conviction  of  the  defendant,  under 
the  circumstances  of  this  case,  was  so  im- 
portant that  everything  else  exc^t  the  single 
fact  should  have  been  excluded  from  the  Jury, 
The  district  attorney  In  his  zeal  desired  the 
case  to  be  presented  to  the  Jury  upon  evi- 
dence as  to  the  one  act  with  defendant,  and 
the  corroborating  fact  of  the  girl  having  a 
venereal  disease.  Such  facts  alone  would  give 
htm  a  beautiful  theory  as  to  the  defendant's 
outrage  upon  an  Innocent  girl  of  tender  years, 
and  bis  giving  her  a  venereal  disease;  but 
the  defendant  had  some  rights.  If  she  was 
suffering  from  a  venereal  disease  on  Septem- 
ber 26th,  and  defendant  never  had  such  dis- 
ease. It  is  a  strong  circumstance  in  favor  of 
the  testimony  of  defendant  If  the  girl  was 
entertaining  a  great  number  of  Chinamen  in 
the  same  manner.  It  was  very  important  for 
defendant  to  show  that  she  may  have  been 
mistaken  as  to  bis  identity. 

It  was  said,  In  People  v.  Howard,  143  Cal. 
310,  76  Pac.  1116  (a  similar  charge  to  this): 
"The  light  of  Investigation  should  have  been 
I)ermltted  to  fall  upon  the  witness,  her  state- 
ment and  her  conduct.  If  she  was  testifying 
to  the  truth,  such  investigation  would  not 
have  Injured  the  cause  of  the  prosecution. 
If  she  was  testifying  to  a  falsehood,  the  de- 
fendant should  have  been  allowed  in  every 
reasonable  way  to  show  It."  In  a  concurring 
opinion  by  the  Chief  Justice  It  was  said  that, 
if  the  prosecuting  witness  made  no  outcry, 
or  complaint  to  others,  or  if  she  was  Induced 
by  threats  of  imprisonment  to  make  the  ac- 
cusation, the  Jury  had  the  right  to  take  these 
facts  into  consideration  In  determining  her 
credibility.  The  court  in  the  case  at  bar  re- 
fused to  bear  evidence  that  the  witness  made 
no  outcry.  The  defendant's  counsel  endeav- 
ored to  prove  by  cross-examination  of  the 
prosecuting  witness  that  ever  since  she  was 
placed  in  Jail,  October  16,  1005,  no  one  was 
permitted  to  see  her  except  the  sheriff  and 
bis  deputies,  the  district  attorney  and  his 
deputies  and  detectives.  The  court,  under 
the  objection  of  the  district  attorney,  would 
not  allow  the  testimony.  It  seems  to  us  that 
such  testimony  should  have  been  allowed, 
and  would  affect  the  credibility  of  the  wit- 


ness. That  a  prosecuting  witness  of  tender 
years  was  in  a  case  like  this  kept  in  the  sole 
custody  and  control  of  the  officers  of  tlie  law, 
and  permitted  to  see  no  one  else,  is  a  circom- 
stance  that  tlie  Jury  should  have  known. 
Every  lawyer  and  every  Judge  under  such 
circumstances  would  at  once  infer  that  the 
witness  was  testifying  under  the  influences 
that  had  been  surrounding  her. 

Sam  Chew  was  called,  and  testified  for  the 
defendant.  Under  defendant's  express  objec- 
tion and  protest  the  district  attorney  was  al- 
lowed to  ask  the  witness  many  Insulting  and 
Immaterial  qnestlons  on  cross-examination. 
Among  these  the  district  attorney  asked  the 
witness  If  he  had  not  heard  in  Chinatown 
that  the  defendant  was  taking  little  white 
girls  down  tliere,  and  was  warned  that  he 
would  get  Into  trouble  if  he  continued  it;  if 
he  bad  not  heard  that  the  members  of  the 
Hop  Sing  Tong  accused  defendant  of  produc- 
ing white  girls  there;  if  it  was  not  a  fact 
that  witness  was  conducting  a  lottery  on  First 
street  back  of  Bachlgalupl's  cigar  store;  if 
witness  was  not  selling  lottery  tickets  at  sucli 
place;  if  he  was  not  running  a  poker  game 
at  the  same  place;  If  witness  was  not  selling 
lottery  tickets  and  running  a  poker  game  up 
to  the  time  the  grand  jury  liefore  last  began 
to  investigate  those  things.  We  can  conceive 
of  no  reason  why  such  questions  should  have 
been  allowed.  It  is  true  that  the  witness 
denied  that  any  of  the  matters  were  true 
that  were  implied  by  the  questions,  but  that 
does  not  cure  the  error.  The  district  attorney 
did  not  attempt  to  prove  the  truth  of  any  of 
the  many  things  Implied  by  the  questions. 
They  may  have  entirely  destroyed  the  effect 
of  the  testimony  of  the  witness,  and,  more 
than  that,  they  may  have  created  the  lielief 
that  defendant  was  In  the  habit  of  seducing 
young  girls.  A  witness  cannot  be  Impeached 
by  evidence  of  particular  wrongful  acts,  ex- 
cept It  may  be  shown  that  he  has  been  convicb. 
ed  of  a  felony.  Code  Civ.  Proc.  {  2051.  A  wit- 
ness need  not  give  an  answer  which  will  have 
a  tendency  to  degrade  his  character,  unless 
it  t>e  to  the  very  fact  in  Issue,  or  to  a  fact 
from  which  the  fact  in  issue  would  be  pre- 
sumed. Id.  i  2065.  Not  only  this,  but  a 
witness  has  the  right  to  be  protected  from 
irrelevant,  improper,  or  insulting  questions. 
Id.  S  2066.  The  above  provisions  of  the 
Code  apply  alike  to  all  witnesses,  whether 
the  witness  be  a  Chinaman,  a  negro,  one  in 
the  most  humble  walks  of  life,  or  one  in  high 
position,  the  rule  is  the  same. 

It  is  not  necessary  to  consider  other  que^, 
tlons  raised  In  the  briefs. 

The  Judgment  and  order  are  reversed. 

I  concur:   KERRIGAN,  J. 

I  concur  In  the  Judgment:   HALL^  J, 
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HURWITZ  V.  GROSS.     (0!t.  300.) 
(Court  of  Appeal,  Second  District,  California. 
May  29,  1907.    Rehearing  Denied  by  Su- 
preme Court  July  27,  1907.) 

1.  AcrroK— .ToiNDEB  of  Causm— Complaint. 

A  complaint  for  breach  of  agreement  to  jwiy 
mortgages,  alleging  that  by  reason  thereof  the 
mortgagee  applied  to  the  indebtedness  the  pro- 
ceeds of  plaintifTs  property  held  as  security, 
and  plaintiff  was  obliged  to  pay  the  balance, 
while  alleging  two  elements  of  damages,  states 
but  one  cause  of  action. 

2.  C0NTBACT8— AcnoN  FOB  Bbeaoh— Pasties. 

To  an  action  for  breach  of  contract  to  pay 
mortgages,  by  reason  of  which  the  mortgagee 
applied  to  the  indebtedness  the  proceeds  of 
plaintiffs  property  held  as  security,  and  plain- 
tiff was  obliged  to  pay  the  balance  of  the  in- 
debtedness, the  mortgagee  is  neither  a  neces- 
■ary  nor  proper  party. 
&  Same— Action  fob  Bbeach— DEncNSEa. 

Defendant  having  as  ^rt  conBideration  of 
a  conveyance  from  plaintiff  agreed  to  pay  a 
mortgage  on  plaintiff's  property,  and  having 
failed  to  pay,  but  directed  the  mortgagee  to  ap- 
ply to  its  payment  the  proceeds  of  plaintiff's 
groperty  held  as  security  thereof,  and  plaintiff 
aving  paid  the  balance,  defendant  may  not 
qnestion  the  validity  and  enforceability  of  plain- 
tiff's obligation  to  pay. 

4.  Evidence— Books  of  Aocoukx— Pbeliiu- 
RABT  Proof. 

The  regularly  kept  and  original  books  of  a 
corporation  identified  aa  such  by  the  proper 
custodians,  and  constituting  the  records  of  the 
business  transactions  of  the  corporation,  requir- 
ed by  Civ.  Code,  8  377,  to  be  kept  by  all  cor- 
porations for  profit,  are  admissible  in  an  action 
between  other  parties  without  fnrther  prelimi- 
nary proof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §§  1C28-1646.] 

B.  Appeai^-Habmiess   Ebbob. 

Any  error  in  allowing  witnesses  to  testify 
to  what  books  in  evidence  contain  and  do  not 
contain  is  harmless,  the  atatementa  being  cor- 
rect. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §{  4161-4170.] 

6.  Save. 

Where  plaintifTs  measure  of  damages  is  the 
amount  of  the  mortgnge  obligation  which  de- 
fendant agreed  to,  but  did  not,  pay,  any  error 
in  showing  the  amount  of  it  which  plaintiff  paid 
in  one  way,  the  balance  being  paid  in  cash,  is 
harmless. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    W.  P.  James,  Judge. 

Action  by  Morris  Hurwltz  against  S.  L. 
Gross.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

Herbert  Cutler  Brown  and  George  H. 
Moore,  for  appellant.  Charles  I..  Bntoheller 
and  Thomas  C.  Ridgway,  for  respondent. 

TAGOART,  J.  This  Is  an  action  to  recover 
damages  for  failure  to  perform  an  agree- 
ment to  assume  payment  of  two  certain  chat- 
tel mortgages.  Judgment  was  for  plaiutifT, 
and  defendant  api^eais  from  the  Judgment 
and  an  order  denying  his  motion  for  a  new 
trial. 

Plalntia  on  the  19th  day  of  January,  190.', 
was  the  owner  of  four  parcels  of  land  (desig- 
nated in  bis  complaint  as  1,  2,  3,  and  4,  re- 


spectively), located  In  Los-  Angeles  coanty, 
upon  which,  or  portions  of  which,  there  were 
growing  crops.  Against  these  lands  and  the 
crops  thereon  there  subsisted  four  mort- 
gages ;  two  against  the  lands  for  $13,000  and 
$5,000,  respectively,  and  two  against  the 
growing  crops,  dated  April  29,  1904.  and  Au- 
gust 15,  1904,  given  to  secure  the  payment  of 
promissory  notes  for  the  sum  of  $2,000  and 
$700,  respectively,  and  each  due  one  day  aft- 
er date.  These  crop  mortgages  were  held  by 
the  California  Citrus  Union,  which,  at  the 
request  of  plalntifT,  picked  and  removed  of 
said  mortgaged  crops,  before  January  19, 
1906,  oranges  belonging  to  plaintiff  of  the  net 
▼alue  of  $1,004.47,  as  determined  by  the  sub- 
sequent sales  thereof  made  by  said  Citrus 
Union.  On  January  19,  1905,  plaintiff  sold  to 
defendant  parcels  designated  as  1  and  2,  for 
a  consideration  expressed  in  the  "escrow  In- 
structions" as  follows:  "We  are  to  pay  Mr. 
Hurwits  $2300  twenty-three  hundred  for 
above  property  and  assume  $13000.00  Mtg. 
or  Tr.  deed  &  all  Int  due,  &  assume  $5000 
Mtg.  or  Tr.  deed  &  Int  from  Jan.  20,  '05  & 
assume  $2700  Chat  Mtg.  &  all  Int  from  Jan. 
20,  '05.  Hurwitz  to  show  statements  from 
last  2  mtgee's  that  said  int  is  paid  to  said 
data"  On  the  same  day  plaintiff,  in  execu- 
tion of  said  agreement,  made  a  conveyance  to 
defendant  of  parcels  1  and  2,  wherein  was 
contained  the  following  clause:  "Subject  to 
all  Incumbrances  now  of  record  against  said 
property,  all  of  which  Incumbrances  the  par- 
ties of  the  second  part  assume  and  agree  to 
pay."  Defendant  complied  with  the  other 
terms  of  the  "escrow,"  but  failed  to  pay  the 
chattel  mortgages  and  free  parcels  3  and  4 
from  the  lien  thereof,  and  notified  the  Citrus 
Union  to  apply  the  proceeds  of  sales  of  said 
oranges,  picked  prior  to  January  19th,  to 
the  payment  of  the  indebtedness  secured  by 
said  mortgages,  which  was  done.  The  com- 
plaint counts  on  a  cause  of  action  for  dam- 
ages for  breach  of  contract,  and  fixes  the 
amount  of  such  damages  at  $2,700 — the  ag- 
gregate of  the  principal  sums  of  said  two 
chattel  mortgages,  which  damages  are  divid- 
ed into  two  elements:  The  first  ($1,213)  for 
partial  failure  of  consideration  for  the  con- 
veyance made  by  plaintiff  to  defendant  being 
measured  by  the  proceeds  of  sales  of  oranges 
belonging  to  plaintiff,  applied  to  the  payment 
of  the  chattel  mortgages  hy  the  Citrus  Union 
after  defendant  had  assumed  the  same ;  and, 
second  ($1,4S7)  the  unpaid  balance  neces- 
sary to  clear  said  third  and  fourth  parcels  of 
land,  retained  by  plaintiff,  from  the  lien  of 
said  chattel  mortgages.  By  answer  and  cross- 
complaint  defendant  claimed  that  plaintiff 
agreed  that  the  entire  orange  crop  for  the 
year  1904  should  pass  by  the  conveyance  men- 
tioned In  the  complaint,  and  that  plaintiff  re- 
moved the  portion  of  said  orange  crop  so 
taken  by  the  Citrus  Union  without  defend- 
ant's knowledge  or  consent.  No  evidence  was 
introduced  on  this  Issue,  and  the  court  prop- 
erly found  against  the  contention  of  defend- 
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ant  In  this  regard.  The  burden  was  upon  de- 
fendant to  establish  his  allegations. 

While  there  are  two  elements  of  damage 
specially  alleged  In  the  complaint,  it  states 
but  one  breach  of  contract,  and  but  one  cause 
of  action.  This  is  sufDclently  stated.  It  ap- 
pears from  the  allegations  of  the  complaint 
that  defendant  agreed  to  clear  parcels  S  and 
4  from  the  liens  of  the  chattel  mortgages  and 
to  assume  the  payment  thereof,  that  there 
was  a  sufficient  consideration  for  such  prom- 
ise or  agreement,  that  he  failed  to  perform 
his  agreement,  and  that  plaintllT  was  Injured 
by  reason  of  such  failure.  The  cause  of  ac- 
tion must  not  be  confused  with  the  remedy 
or  relief  sought  Frost  v.  Witter,  132  Cal. 
426,  64  Pac.  705,  84  Am.  St  Rep.  53.  This 
yiew  of  the  complaint  disposes  of  the  errors 
complained  of  In  the  rulings  of  the  trial 
court  upon  defendant's  demurrer  to  the  com- 
plaint on  the  ground  of  misjoinder  and  the 
motions  to  strike  out  and  to  sever  and  sep- 
arately state  the  two  alleged  causes  of  ac- 
tion which  it  was  contended  were  misjoined 
in  the  complaint.  The  special  demurrers 
based  upon  alleged  uncertainty  of  statement 
of  ownership  and  other  allegations  as  to  the 
oranges  taken  by  the  Citrus  Union  and  ap- 
plied to  the  payment  of  the  indebtedness  se- 
cured by  the  chattel  mortgages  were  proper- 
ly overruled.  There  was  unnecessary  detail, 
perhaps,  in  the  allegations  relating  to  this 
element  of  damage,  but  no  uncertainty  or  am- 
biguity that  could  mislead  the  defendant  In 
pleading  to  the  complaint.  The  Citrus  Un- 
ion was  neither  a  necessary  nor  proper  party 
to  the  action.  It  had  a  right  under  Its  con- 
tract to  apply  the  proceeds  of  the  orange 
sales  to  the  indebtedness  due  it,  and  plaintiff 
could  not  recover  the  money  back  merely  be- 
cause he  had  contracted  with  defendant  to 
pay  the  whole  of  the  mortgages  and  the  lat- 
ter had  failed  to  do  so.  Plaintiff's  only  right 
of  action  was  against  defendant  for  the 
breach  of  bis  contract.  The  crop  mortgage 
for  $2,000  given  by  Gore  constituted  a  lien 
upon  all  of  plaintiff's  crops,  and  Its  assump- 
tion by  defendant  was  made  a  part  of  the 
consideration  for  the  conveyance  to  him.  He 
cannot  now  question  whether  plaintiff's  ob- 
ligation to  pay  it  was  a  legal  or  moral  oue. 
Hartwig  V.  Clark,  138  Cal.  668,  72  Pac,  149. 
Plaintiff  treated  It  as  a  binding  obligation 
and  so  did  defendant  when  he  directed  the 
Citrus  Union  to  apply  the  proceeds  of  sales 
of  plaintiff's  oranges  to  its  payment,  and  also 
later  when  he  paid  the  balance  due  thereon 
to  the  Citrus  Union.  Having  directed  the 
application  of  plaiutilTs  money  to  its  pay- 
ment he  Is  estopped  to  deny  the  validity  and 
enforceability  of  the  obligation  against  plain- 
tiff's demand  for  a  repayment  of  the  money 
so  applied. 

The  constrnction  of  the  contract  by  the 
trial  court  was  correct.  In  ascertaining  what 
is  meant  by  the  language  used  in  a  writ- 
ten instrument,  the  object  in  view  and  the 
circumstances  surrounding  its  execution  must 


be  taken  Into  consideration.  Neale  t.  Mor- 
row (Cal.  App.)  88  Pac.  815.  Taking  the  con- 
tract here  under  consideration  by  the  four 
comers,  and  reading  it  with  the  eyes  of  those 
who  made  It  by  the  light  and  under  the  cir- 
cumstances which  surrounded  its  execution 
(Walsh  V.  Hill,  38  Cal.  487),  we  see  that 
plaintiff  had  four  parcels  of  land  incumber- 
ed with  mortgages;  that  defendant  agreed 
In  consideration  of  the  conveyance  to  him  of 
two  of  the  parcels  to  assume  the  payment  of 
all  the  liens  on  the  four  parcels  and  pay  the 
plaintiff  $2,300.  The  consideration  to  plain- 
tiff then  was  the  clearing  of  parcels  3  and  4 
from  the  mortgage  liens  and  the  $2,300  cash 
in  hand.  The  oranges  severed  from  the  land 
prior  to  the  sale  were  the  property  of  plain- 
tiff. The  amount  of  the  crop  mortgages,  as- 
certained on  the  face  of  the  agreement  was 
$2,700.  This  amount  was  fixed  as  the  liabil- 
ity of  defendant  by  the  contract  and  the 
plaintiff  was  required  to  pay  the  interest 
thereon  to  the  date  of  sale.  This  construc- 
tion of  the  "escrow"  and  the  clause  In  the 
conveyance  justifies  the  conclusions  reached 
by  the  trial  court  The  evidence  introduced 
warrants  the  findings  of  the  court,  and  Justi- 
fied it  In  denying  the  defendant's  motion  for 
a  nonsuit 

A  careful  consideration  of  the  errors  as- 
signed In  connection  with  the  admission  of 
evidence  discloses  no  prejudicial  error.  A 
number  of  exhibits,  copies  of  account  sales, 
check  sheets  of  the  California  Citrus  Union 
showing  particulars  of  oranges  received  from, 
and  sold  for  and  on  account  of,  M.  Hurwitz, 
were  admitted  in  evidence  over  the  objec- 
tions of  defendant  These  were  identified 
by  the  employes  of  the  compan.v  in  whose 
custody  they  were,  who  testified  that  they 
were  the  original  sheets  received  from  the 
district  agent  at  the  Cdvina  office,  the  place 
at  which  the  oranges  were  received  and  from 
which  the  shipments  purported  to  have  been 
made;  that  the  witness  did  not  make  the 
entries ;  they  were  not  made  in  his  presence ; 
and  that  he  had  no  information  as  to  the 
knowledge  of  the  district  agent  who  made 
them.  The  district  agent  at  Covlna  testified 
tbnt  the  transactions  took  place  during  bis 
predecessor's  incumbency;  that  he  knew 
nothing  of  the  transactions  to  which  they 
referred  except  as  to  the  custom  of  making 
such  records;  that  he  received  them  from 
his  predecessor  as  records  of  the  office ;  that 
he  was  acquainted  with  the  agent  in  whose 
handwriting  they  were  and  with  his  hand- 
writing; and  that  they  were  In  his  hand- 
writing. A  "ledger  sheet"  and  "weigher's 
receiving  account  slip"  were  also  admitted 
in  evidence  over  the  objections  of  defendant 
These  were  identified  by  the  chief  clerk  In 
the  office  of  the  Citrus  Union  as  original 
records  from  that  office.  He  also  stated  that 
the  bookkeeper  who  kept  the  book  showing 
the  account  of  Mr.  Hurwitz  was  no  longer 
in  tiie  employ  of  the  company,  and  when 
last  beard  from  was  in  Arizona.    The  wit- 
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ness  testified  that  the  "ledger  sheet"  Intro- 
duced was  the  original  card  showing  the 
only  account  kept  with  the  chattel  mort- 
gages in  question,  and  showed  all  the  en- 
tries in  relation  thereto  and  all  the  credits 
given  thereon.  A  number  of  questions  were 
nsked  of  these  witnesses  as  to  the  matters 
displayed  upon  the  records  so  introduced, 
all  of  which  were  objected  to  by  defendant, 
and  his  objections  were  overruled ;  the  trial 
Judge  stating  in  explanation  of  his  rulings 
in  this  regard  at  one  time  that  it  might  be 
understood  that  the  witness  made  none  of 
the  entries,  had  no  knowledge  of  the  facts 
aboat  which  he  was  testifying,  but  that  be 
had  received  the  Instruments,  whose  con- 
tents he  was  repeating,  as  records  of  the 
office  which  It  was  the  custom  of  the  com- 
pany to  keep,  In  the  custody  of  the  employs 
filling  the  position  which  the  testifying  wit- 
ness did.  The  court  by  its  remarlus  In  some 
instances  expressly  distinguished  between 
the  statement  of  a  fact  known  to  the  witness 
und  the  statement  of  matters  appearing  on 
the  records  introduced,  and  permitted  the 
witness  to  state  the  latter.  In  one  Instance, 
:it  least,  where  the  question  called  for  that 
which  it  was  apparent  from  the  question  the 
witness  could  only  answer  from  the  record, 
the  court  directed  the  witness:  "He  can 
state  whether  there  Is  any  record  of  any 
such  payment,  regardless  of  whether  they 
existed  in  fact." 

Questions  relating  to  the  correctness  and 
accuracy  of  books  sought  to  be  introduced 
in  evidence  have  generally  arisen  in  cases 
where  the  iKioks  are  introduced  on  behalf 
of  the  party  keeping  them,  and  are  in  the 
nature  of  self-prepared  and  self-serving  dec- 
larations. They  were  permitted  to  l>e  intro- 
duced at  common  law  only  because  the  party 
roold  not  testify  in  his  own  behalf,  and, 
when  parties  to  an  action  were  first  per- 
mitted to  testify,  it  was  held  by  some  of 
the  courts  that  the  books  of  a  party  could 
no  longer  be  admitted  in  evidence.  Roche 
V.  Ware,  71  Cal.  377, 12  Pac.  284,  60  Am.  Rep. 
539.  Books  of  account  so  belonging  to  the 
])arties  to  the  litigation  are  said  to  be  In 
the  nature  of  secondary  or  supplementary 
evidence  of  the  facts  therein  stated  (Bush- 
nell  V.  Simpson,  119  Cal.  661,  51  Pac.  1080), 
but  have  been  held  admissible,  when  pre- 
liminary proof  has  been  made,  to  support  a 
claim  against  tue  estate  of  a  deceased  per- 
son, where  the  claimant  cannot  be  a  witness 
to  testify  to  his  own  claim.  Cowdery  v. 
McChesney,  124  Cal.  sra.  57  Pac.  221;  City 
Sav.  Bank  v.  Enos,  135  Cal.  172.  67  Pac.  52. 
The  question  of  who  may  make  the  pre- 
liminary proof  and  the  limitations  upon  the 
parties'  testimony  in  such  cases  appears  to 
be  still  open  to  discussion  in  this  state. 
Stuart  V.  Lord,  138  Cal.  677,  72  Pac.  142. 
In  White  V.  Whitney,  82  Cal.  166,  22  Pac. 
1138,  the  rule  is  adopted  from  Wharton  on 
Evidence  ttiat  "a  tradesman's  book  of  orig- 
inal   entries   Is,    in   most  Jurisdictions,   re- 


ceived In  evidence  as  prima  facie  proof, 
when  supported  by  the  tradesman's  oath," 
and  cases  in  this  state  are  cited  which,  it 
is  said,  sanction,  although  they  do  not  ex- 
pressly declare,  this  rule. 

We  think,  however,  that  a  different  rale 
should  be  applied  to  the  books  here  under 
consideration  from  that  which  Is  applied  to 
the  books  of  a  party  to  the  litigation  pro- 
ducing them  to  serve  his  own  purposes  and 
aid  his  own  claim.  The  exhibits  here  ad- 
mitted are  the  records  of  the  business  trans- 
actions of  a  corporation  required  by  law  to 
be  kept  by  all  corporations  for  profit  Civ. 
Code,  §  377.  They  constitute  the  "memory" 
of  the  transactions  of  the  corporation.  Hav- 
ing been  produced  as  the  regularly  kept  and 
original  books  of  the  corporation,  identified 
as  such  by  their  proper  custodians,  they  are 
aumissible  m  evidence.  City  Sav.  Bank  v. 
Enos,  135  Cal.  172.  67  Pac.  52.  The  exhibits 
were  therefore  entitled  to  be  admitted  upon 
the  preliminary  proof  given.  The  practice 
followed  by  the  trial  Judge  In  permitting  the 
witnesses  wuo  were  merely  custodians  of  the 
record,  without  pretense  of  knowledge  as 
to  the  transactions  recorded,  to  read  from 
the  record  in  response  to  direct  questions  as 
to  the  fact,  is  one  much  pursued  by  some 
trial  Judges  where  the  case  is  tried  without 
a  Jury.  Such  a  practice  Is  open  to  abuse, 
and  should  be  pursued  with  great  caution. 
Deductions  made  by  bookkeepers  greatly  aid 
the  court  and  materially  reduce  its  labors, 
but  in  the  statement  of  the  record  as  a  fact, 
if  not  confined  to  a  literal  reading  of  the 
record,  the  witness'  own  inferences  are  liable 
to  creep  in  and  a  wrong  interpretation  of 
the  writing  be  thus  had. 

A  careful  examination  of  the  record  dis- 
closes no  statements  of  witnesses  so  testify- 
ing to  what  the  record  contained  which  do 
not  appear  in  the  exhibits,  except,  perhaps, 
one  or  two  answers  to  questions  as  to  what 
the  l>ooks  did  not  show  which  were  competent 
and  relevant  questions  in  themselves.  The 
exhibits  being  prima  facie  evidence,  and  no 
attack  being  made  upon  their  correctness,  we 
cannot  see  that  appellant  was  prejudiced  by 
the  rulings  of  the  court  in  permitting  these 
questions  to  be  asked  and  answers  to  be 
given.  All  the  evidence  relating  to  the  Citrus 
Union's  books  merely  tended  to  increase  or 
diminish  one  branch  of  the  damage  alleged 
by  a  corresponding  decrease  or  increase  of 
the  other  branch.  Twenty-seven  hundred 
dollars  were  necessary  to  release  tracts  3 
and  4  from  the  lien  of  the  chattel  mortgages. 
To  the  extent  that  plaintitPs  oranges  were 
used  to  pay  this  sum  he  was  entitled  to  re- 
cover from  defendant,  and  to  the  extent  that 
the  defendant  failed  to  pay  the  mortgages 
plaintiff  was  entitled  to  compel  him  to  do 
so  or  pay  the  amount  necessary  for  this  pur- 
pose. It  was  immaterial  to  defendant  upon 
which  branch  he  was  required  to  pay,  and 
the  books  of  the  Citrus  Union  only  determin- 
ed Into  which  pocket  of  plaintiff  the  money 
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should  go,  to  reimburse  him  for  his  oranges 
taken  or  to  clear  his  land  from  the  Hen 
against  It.  Conceding  that  some,  or  all,  of 
the  evidence  relating  to  the  books  of  the 
Citrus  Union  was  improperly  admitted,  the 
defendant  was  not  prejudiced  thereby. 

No  error  appearing  in  the  record,  the  judg- 
ment and  order  api)ealed  from  are  affirmed. 

We  concur:     ALLEN,  P.   J.;    SHAW,  J. 

i  Cal.  App.  683 

PEOPLE  V.  BIANCHINO.     (Cr.  35.) 

(Court  of  Appeal,   Third   District.   California. 
May  28,  1907.     Rehearing  Denied  by  Su- 
preme Court,  July  27,  1907.) 

1.  Cbiminal  Law— Obdeb  of  Commitment — 
sofficiency. 

Under  Pen.  Code,  J  872,  providing  that  the 
magistrate  must  in  a  criminal  case  indorse  on 
the  complaint  an  order  signed  by  him  that  it 
appearing  that  the  oCfense  in  the  complaint  men- 
tioned had  tieen  committed,  and  that  there  was 
sufficient  cau.<;e  to  believe  the  within-named  A. 
was  guilty  thereof,  etc.,  an  order  in  the  stat- 
utory form  designating  the  offense  as  "felony, 
rape,  in  the  within  complaint  mentioned"  was 
sufficient. 

2.  INFOBMATION    —    VABIANOS   TBOIC    COMJOT- 

MKNT. 

A  variance  between  the  commitment  and 
the  information,  relating  to  the  particular  date 
of  the  commission  of  the  crime,  is  unimportant, 
when  it  appears  that  only  one  offense  was  com- 
mitted. 

3.  Rape— Evidence— Complaint  of  Feuai£. 

In  a  prosecution  for  rape  of  a  five  year  old 
child,  committed  towards  the  latter  part  of  Jan- 
uary, it  appeared  that  proaecutrir  was  examin- 
ed on  the  5th  of  February  by  a  physician,  who 
a  few  days  later  discovered  that  prosecutrix  was 
infected  with  a  venereal  disease.  Held,  thac 
evidence  of  complaints  of  the  injury  made  by 

grosecutrix  shortly  before  and  after  February 
th  was  admissible. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  42,  Rape,  §  67.] 

4.  Same— Failure  or  Peosecutbix  to  Tes- 
tify. 

In  a  prosecution  for  rape,  the  failure  of 
prosecutrix  to  testify  is  not  ground  for  exclud- 
mg  evidence  of  complaints  made  by  her,  where 
she  is  too  young  to  testify. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Rape,  5  69.] 

5.  Criminal  Law  —  Appeal  —  Harmless  Eb- 

BOB. 

Where,  In  a  prosecution  for  rape  of  a 
child,  the  family  physician  testified  as  to  an  ex- 
amination made  by  him  of  prosecutrix,  the  deni- 
al of  defendant's  motion  for  the  appointment  of 
a  physician  to  examine  prosecutrix  was  not 
prejudicial,  since  the  result  of  another  examina- 
tion might  have  been  unfavorable  to  defendant. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  85  3085,  3088,  3089.] 

6.  Same— Tbial— Order  of  Proof. 

While  the  corpus  delicti  should  ordinarily 
first  be  shown,  a  ruling  permitting  evidence  be- 
fore the  corpus  delicti  is  established  is  not  ground 
for  reversal,  unless  it  clearly  appears  that  de- 
fendant was  prejudiced  thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  8  3136.] 

7.  Same— Failure  to  Take  Exceptions. 

Rulings  complained  of  will  not  be  consider- 
ed on  appeal,  where  no  exceptions  thereto  were 
taken  at  the  trial. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  t  2665.] 


Appeal  from  Superior  Coart,  Tuolumne 
County;    G.  W.  Nlcol,  Judge. 

Amadeo  Bianchino  was  convicted  of  rape, 
and  appeals  from  the  Judgment  and  from  an 
order  denying  bis  motion  for  a  new  trial. 
Judgment  and  order  affirmed. 

J.  C.  Webster,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  for  the  State. 

BURNETT,  J.  Defendant  was  convicted 
of  the  crime  of  rape  alleged  to  have  been 
committed  on  the  person  of  Annie  Lertora,  a 
child  of  the  age  of  five  years,  and  was  sen- 
tenced to  a  term  In  the  state  prison  at  Fol- 
som.  He  apiieals  from  the  judgment  of  con- 
viction and  from  the  order  denying  his  mo- 
tion for  a  new  trial. 

1.  It  Is  contended  that  the  court  erred  In 
denying  the  motion  of  defendant  to  set  aside 
the  Information.  The  motion  'was  as  fol- 
lows: "Now  comes  the  defendant  In  the 
above-entitled  action,  and  moves  the  court 
to  set  aside  the  Information  on  file  herein, 
on  the  ground  that  before  the  filing  thereof 
he,  the  said  defendant,  had  not  been  legally 
committed  by  a  magistrate."  The  evidence, 
however.  Introduced  In  support  of  the  mo- 
tion proves  to  the  contrary  that  the  defend- 
ant was  legally  committed  by  the  magistrate. 
The  order  Indorsed  on  the  complaint  or  depo- 
sition and  signed  by  the  committing  magis- 
trate is  as  follows:  "It  appearing  to  me  that 
the  offense,  to  wit,  felony,  rape.  In  the  within 
complaint  mentioned,  has  been  committed, 
and  there  Is  sufficient  cause  to  believe  the 
within  Amadeo  Bianchino  guilty  thereof,  I 
order  that  he  be  held  to  answer  the  same," 
etc.  The  foregoing  order  seems  to  l)e  in  strict 
accord  with  the  requirement  of  section  872 
of  the  Penal  Code,  which  provides  that: 
"The  magistrate  must  make  or  indorse  on 
the  complaint  an  order  signed  by  him  to  the 
following  effect:  It  appearing  to  me  that 
the  offense  in  the  within  complaint  mention- 
ed (or  any  offense,  according  to  the  fact, 
stating  generally  the  nature  thereof)  has 
been  committed,  and  that  there  Is  sufllcient 
cause  to  believe  the  wlthin-named  A.  B.  guil- 
ty thereof,  I  order  that  he  be  held  to  answer 
to  the  same." 

It  will  be  observed  that  the  magistrate 
designated  the  offense  as  "felony,  rape," 
thereby  describing  It  generally  as  he  Is  per- 
mitted to  do,  under  the  statute.  He  made 
it  more  definite,  however,  by  stating  that  It 
was  the  "rape  mentioned  In  the  within  com- 
plaint" It  was  such  an  order  as  the  stat- 
ute contemplates,  and  It  afforded  authority 
for  the  district  attorney  to  file  an  Informa- 
tion In  the  superior  court.  But  It  Is  con- 
tended that  the  district  attorney  filed  an  In- 
formation charging  a  different  offense  from 
that  for  which  defendant  was  held  to  an- 
swer, and  therefore  the  motion  should  have 
been  granted.  The  motion,  as  we  have  seen, 
did  not  raise  the  point  as  It  was  based  upon 
the  ground  that  the  defendant  had  not  been 
legally  committed  at  all  and  not  that  he  bad 
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not  been  committed  for  the  offense  charged 
In  the  Information.  A  defendant  should 
be  required,  !n  a  technical  matter  of  this 
character,  to  stand  or  fall  upon  the  ground 
that  he  has  deliberately  chosen,  and  the  law 
should  impose  upon  him  also  the  duty  of 
pointing  out  In  his  motion  the  particular 
defect  upon  which  he  relies  in  order  that  the 
district  attorney,  if  he  deems  it  advisable, 
may  amend  the  information  and  thereby 
avoid  the  danger  and  expense  of  a  mistrial. 
If  be  fails  to  do  so  in  a  case  lilce  the  one 
at  bar,  where  the  only  point  InTolved  in  the 
motion  is  an  apparent  variance  between  tbd 
date  of  the  offense  as  it  appears  in  the  order 
and  as  shown  by  the  information,  he  should 
be  precluded  from  raising  the  question  In 
any  subsequent  proceeding.  However,  as- 
suming that  the  issue  is  properly  before  us, 
It  must  be  held  that  the  information  does  not 
charge  a  different  offense  from  that  recited 
In  the  order  of  commitment.  There  can  be 
no  pretense  that  the  investigation  before  the 
committing  magistrate  and  in  the  superior 
court  concerned  more  than  one  offense.  The 
evidence  disclosed  only  one  act  of  criminal 
Intercourse,  and  the  only  variance  between 
the  commitment  and  the  information  relates 
to  the  particular  date  of  the  commission  of 
the  crime.  This  variance,  however,  is  no- 
important  when  it  is  apparent  that  only  one 
offense  was  committed.  The  same  rule 
should  apply  here  as  in  the  case  of  a  variance 
between  the  evidence  at  the  trial  and  the 
allegations  of  the  information,  as  Indicated 
by  section  955  of  the  Penal  Code,  which  pro- 
Tides  that:  "The  precise  time  at  which  the 
offense  was  committed  need  not  be  stated  in 
the  indictment  or  Information,  but  it  may 
be  aliped  to  have  been  committed  at  any 
time  before  the  finding  or  filing  thereof,  ex- 
cci>t  where  the  time  is  a  material  ingredi- 
ent in  the  offense." 

If  the  contention  of  appellant  should  pre- 
vail, we  would  have  this  singular  situa- 
tion :  The  district  attorney  will  be  required 
to  file  another  information  alleging  that  the 
offense  was  committed  on  or  about  the  9th 
day  of  March,  when  he  knows  that  the  evi- 
dence will  disclose  that  it  wns  committed  on 
or  about  the  1st  day  of  February.  In  other 
words,  because  the  magistrate  has  committed 
a  mistake  in  the  date  of  the  offense,  the  dis- 
trict attorney  must  allege  an  error  l)efore 
be  can  be  permitted  to  establish  the  true  date. 
This,  of  course,  is  unreasonable.  There  is 
nothing  in  any  of  the  cases  cited  opposed 
to  onr  view.  In  People  v.  Lee  Look,  143 
Cal.  216,  76  Pac.  1028,  it  is  held,  as  stated 
in  the  syiiabns:  "An  information  is  based 
on  the  commitment  and  not  on  the  com- 
plaint for  arrest,  and  it  Is  the  dnty  of  the 
committing  magistrate  to  hold  the  defend- 
ant for  the  offense  proved  whatever  might 
have  been  the  offense  charged."  People  v. 
Warner,  147  Cal.  546,  82  Pac.  196,  is  to  the 
same  effect,  and  cites  with  approval  the  Lee 
Look  Case.     lu  People  t.  Mogtrl,  142  Cal. 

»ip.-a 


596>  76  Pac.  490,  It  was  held  that  the  motion 
to  set  aside  the  information  should  have  been 
granted ;  but  the  magistrate  held  the  defend- 
ant for  assault  with  a  deadly  weapon,  and 
the  district  attorney  charged  the  defendant 
with  the  crime  of  assault  with  intent  to 
commit  murder — a  totally  distinct  offense. 

2.  It  is  complained  that  the  testimony  of 
witnesses  for  the  prosecution  was  allowed, 
over  defendant's  ottjectlon,  to  the  effect  that 
the  child,  Annie  Lertora,  made  complaint 
some  time  after  the  Injury  to  her.  Two 
grounds  for  this  objection  were  urged — ^first, 
that  the  complaint  was  too  remote  from  the 
time  of  the  occurrence;  and,  second,  that  as 
the  child  did  not  testify  It  was  error  to  allow 
any  testimony  as  to  a  complaint  made  by 
her.  The  date  of  the  alleged  injury  Is  not 
definitely  fixed,  but  was,  according  to  the 
evidence  and  defendant's  admission,  some 
time  In  January,  1906,  towards  the  latter 
part  of  the  month.  Witness  Stratton,  the 
family  physician,  was  called  to  treat  the 
child  on  February  5,  1906,  and  found  the 
involved  parts  much  Inflamed  and  somewhat 
lacerated,  and  a  few  days  later  discovered 
that  the  child  was  Infected  with  a  venereal 
disease.  It  was  shortly  before  and  after 
February  5th  that  the  complaints  referred  to 
were  made,  some  of  which  were  voluntary 
and  others  after  the  child  was  questioned  by 
the  witnesses.  The  court  seems  to  have 
been  careful  to  keep  within  the  rule  in  this 
class  of  cases,  and,  so  far  as  we  can  discover, 
the  complaints  were  not  too  remote  under 
the  circumstances.  The  child  was  too  young 
to  be  fully  conscious  of  anything  wrong  in 
the  act,  or  to  experience  any  sense  of  shame, 
and,  considering  the  relations  of  defendant 
to  the  family  and  his  familiarity  with  the 
child,  she  may  not  have  comprehended  the 
noture  of  the  act,  or  thought  of  complain- 
ing earlier  than  she  did.  When  the  disease 
developed,  and  she  found  herself  suffering 
additional  pain,  the  complaint  was  naturally 
renewed.  The  more  serious  question  is  as 
to  the  admissibility  of  the  complaint,  inas- 
much as  the  child  did  not  testify  at  ail  In  the 
case.  The  evidence  Is  admissible  as  corrob- 
orative of  the  testimony  of  the  prosecuting 
witness,  and  the  authorities  generally  hold 
that,  unless  the  prosecuting  witness  testifies, 
her  complaint  Is  mere  hearsay  and  inadmis- 
sible. Our  Supreme  Court  seems  to  have 
considered  that  the  rule  does  not  apply  where 
the  child  Is  of  too  tender  an  age  to  testify. 
People  V.  Flgueroa,  134  Cal.  159,  66  Pac. 
202.  We  feel  Iwuud  by  this  decision  to  sus- 
tain the  ruling  of  the  lower  court. 

3.  Defendant  moved  the  court  for  the  ap- 
pointment of  a  physician  to  examine  the 
child.  The  motion  was  denied,  and  defend- 
ant excepted.  If  the  court  had  made  the  or- 
der, it  is  difficult  to  see  how  it  could  have 
compelled  an  examination  if  the  mother  or 
child  had  ot>jected.  But,  assuming  that  au- 
thority existed  to  make  the  order  and  that 
it  conld  have  been  rendered   effective,   we 


Digitized  by 


Uoogle 


114 


91  PACIFIC  BEPOaTEB. 


(Cal. 


cannot  say  that  the  denial  of  the  application 
resulted  in  prejudice,  as  the  result  of  an- 
other examination  might  have  been  unfavor- 
able to  defendant  Besides,  there  is  nothing 
to  show  that  the  defendant  could  not  have 
had  the  child  examined  by  any  physician 
that  he  might  select. 

4.  The  testimony  of  the  -witness  Stratton 
as  to  the  physical  condition  of  the  child  was 
objected  to  on  the  ground  that  the  cor- 
pus delicti  had  not  been  shown.  The  order 
of  proof  is  largely  within  the  discretion  of 
the  court.  The  corpus  delicti  should  first  be 
shown  ordinarily,  but,  unless  it  clearly  ap- 
pears that  the  defendant  was  prejudiced 
thereby,  a  ruling  permitting  evidence  before 
the  corpus  delicti  is  established  will  not 
Justify  a  reversal  of  the  judgment  People 
V.  Jones,  123  Cal.  65,  55  Pac.  698. 

Some  other  alleged  errors  are  assigned, 
but  we  find  nothing  In  any  of  them  to  de- 
mand a  reversal  of  the  judgment.  No  ex- 
ception was  taken  to  certain  rulings  of  which 
complaint  Is  made,  and  they  therefore  can- 
not be  considered. 

We  cannot  say  as  a  matter  of  law  that  the 
evidence  Is  Insufficient  to  support  the  judg- 
ment. 

The  judgment   and  order  are  affirmed. 

We  concur:    CHIPMAN,  P.  J.;   HABT,  J. 


5  Cal.  App.  889 

BRYAN  V.  GRAHAM.    (Civ.  310.) 

(Court  of  Appeal.  Second  District,  California. 
May  27,  1007.) 

1.  ArPEAi  —  Review  —  Findimos  of  Fact  — 
Conclusiveness. 

In  a  procec<1ing  to  determine  the  rights  of 
parties  to  purchiise  certain  land,  wliere  there 
was  a  conflict  of  testimony  upon  tlie  issue  as  to 
whether  or  not  defendant  at  tlie  time  he  made 
the  application  to  purchase  did  so  for  his  own 
use  and  benefit,  the  finding  of  the  court  therein 
cannot  be  disturbed. 

2.  Pttblic    Lands— Conveyances— Statutes. 

Under  the  lake  land  act  of  1893  (St.  1893, 
p.  341,  c.  220).  as  amended  by  St.  1899,  p.  182, 
c.  140,  regulating  the  sale  of  lands  uncovere<l  by 
the  recession  or  drainage  of  the  waters  of  in- 
land lakes,  one  who  agreed  to  sell  after  filing 
hia  application  and  before  the  issuance  of  his 
certificate  to  purchase  did  not  thereby  lose  his 
right  to  purchase ;  there  being  nothing  in  the 
law  prohibiting  such  an  agreement  to  sell. 

Appeal  from  Superior  Court,  Kings  Coun- 
ty;  M.  L.  Short,  Judge. 

Proceedings  by  B.  L.  Bryan  against  J.  A. 
Graham  to  determine  the  rights  of  the  par- 
ties to  purchase  certain  land.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Letus  N.  Crowell,  for  appellant  J.  L.  C. 
Irwin,  for  respondent 

SHAW,  J.  Appeal  from  judgment  and  or- 
der denying  motion  for  new  trial. 

This  proceeding  arises  out  of  conflicting 
claims  of  the  parties  due  to  the  fact  that 
both  were  applicants  to  purchase  a  quarter 


section  of  land  under  "An  act  regulating  the 
sale  of  the  lands  uncovered  by  the  recession 
or  drainage  of  the  waters  of  Inland  lakes," 
etc.,  as  enacted  in  1893  (St  1893,  p.  341,  c. 
229),  and  amended  in  1899  (St  1899,  p.  182,  c. 
149).  The  land  In  question  is  a  part  of  the 
territory  uncovered  by  the  receding  waters 
of  Tulare  Lake  in  Kings  county.  The  appli- 
cation of  the  respondent  was  made  Decem- 
ber 14,  1904,  and  that  of  appellant  made  Jan- 
uary 31,  1905.  Both  applications  were  In 
due  form  and  accompanied  by  the  required 
affidavits.  Upon  the  filing  of  appellant's  ap- 
plication the  state  surveyor  general  declared 
a  contest  to  exist  between  said  parties  con- 
cerning the  right  to  purchase  the  land,  and 
made  his  order  referring  such  contest  to 
the  superior  court  of  Kings  county  for  ad- 
judication as  to  the  respective  rights  of  said 
parties  In  the  premises.  Plaintiff  alleged 
that  the  affidavit  of  defendant  was  false, 
In  that  said  defendant  did  not  at  the  time 
of  making  said  application  and  affidavit  de- 
sire to  purchase  said  land  for  his  own  use 
and  benefit,  but  for  the  use  and  benefit  of 
another;  and  that  at  the  time  of  making 
the  application  and  affidavit  defendant  bad 
made  a  contract  to  sell  the  same.  These 
allegations  are  denied  by  the  answer,  and 
upon  the  trial  the  court  found  said  allega- 
tions of  the  complaint  to  be  untrue  and  ren- 
dered judgment  for  defendant  Section  1  of 
said  act  under  which  these  applications  were 
made,  requires  that  the  applicant  shall, 
among  other  facts,  state  in  his  affidavit  "that 
be  desires  to  purchase  tti«  same  [the  land] 
for  his  own  use  and  benefit,  and  for  the  use 
and  benefit  of  no  other  person  or  persons 
whomsoever,  and  that  he  has  made  no  con- 
tract or  agreement  to  sell  the  same."  It  is 
admitted  that  the  provisions  of  section  3500, 
Pol.  Code,  which  provides  that  "any  false 
statement  contained  In  the  affidavit  provided 
for  in  section  3495,  defeats  the  right  of  the 
applicant  to  purchase  the  laud,  or  to  receive 
any  evidence  of  title  thereto,"  likewise  de- 
feats the  right  of  any  applicant  to  piurcbase 
the  land  under  section  1  of  said  act  of 
1893.  On  his  own  behalf  defendant  testified 
to  the  truth  of  the  statements  contained  in 
his  affidavit,  and  the  only  evidence  offered  in 
support  of  plaintiff's  allegation  that  defend- 
ant's application  was  made  for  the  use  and 
benefit  of  another  than  himself  was  an  agree- 
ment the  nature  of  which  does  not  clearly 
appear,  made  with  one  Fowler  about  January 
1,  1005,  and  a  contract  made  January  23, 
1905,  some  40  days  after  the  filing  of  his  ap- 
plication, whereby  defendant  agreed  to  sell 
the  land  In  question  to  one  Rubensteio.  As- 
suming these  contracts  subsequently  made 
to  constitute  any  evidence  of  the  falsity  of 
the  affidavit,  there  was,  nevertheless,  a  (con- 
flict of  testimony  upon  the  issue  as  to  wheth- 
er or  not  defendant  at  the  time  be  made  the 
application  to  purchase  did  so  for  his  own 
use  and  benefit,  and  the  fluding  of  the  court 
therein  cannot  be  disturbed. 
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The  contract  to  sell  the  land  to  Rubensteln 
-was  made  before  tbe  certificate  of  purchase 
was  Issned,  and  it  Is  contended  that,  by  rea- 
son of  entering  into  this  contract  prior  to 
the  Issnance  of  this  certificate,  defendant 
lost  his  right  to  complete  the  purchase.  In 
support  of  his  contention  appellant  cites  nu- 
merous cases,  In  all  of  which  the  decisions 
were  based  upon  an  e2q;>ress  statutory  prorl- 
Blon  either  prohibiting  or  limiting  the  right 
of  alienation  or  transfer;  for  instance,  the 
statutes  of  the  United  States  relating  to 
homesteads  require,  upon  the  making  of 
final  proof,  an  affidavit  that  no  part  of  such 
land  has  been  alienated.  Rev.  St.  U.  S.  f 
2291  [U.  S.  Comp.  St.  1901,  p.  1390].  So,  too, 
there  is  an  express  prohibition  of  transfer  or 
alienation  prior  to  the  issuance  of  the  pair 
ents  as  to  lands  held  under  claim  of  pre- 
emption. Rer.  St.  U.  S.  $  2263.  Our  atten- 
tion has  not  been  called  to  any  such  limi- 
tation or  requir«nent  contained  in  the  law 
relative  to  public  lands  of  the  state.  The 
contract  is  with  the  state,  and  In  the  ab- 
sence of  any  legislative  expression  other  than 
that  contained  in  section  3o00,  Pol.  Code, 
which  clearly  was  not  intended  to  apply  to 
an  agreement  to  sell,  made  subsequent  to 
the  filing  of  an  application  and  prior  to  the 
Issuance  of  the  certificate  of  purchase.  It 
cannot  be  held  that  appellant's  rights  are 
In  any  wise  abridged  by  the  agreement  under 
discussion.  Section  3515,  Pol.  Code,  express- 
ly provides  that  "certificates  of  purchase, 
and  all  rights  acquired  thereunder,  are  sub- 
ject to  sale,"  etc.  This  express  statutory 
grant  of  the  right  to  sell  the  certificate  can- 
not be  construed  as  an  expression  of  legisla- 
tive intent  that  one  who  agreed  to  sell  after 
filing  bis  application  and  before  the  issu- 
ance of  bis  certificate  to  purchase  should 
lose  bis  right  to  purchase.  The  iralicy  of  the 
law  is  to  discourage  restraints  upon  aliena- 
tion. Rose  V.  Wood  &  Lumber  Co.,  73  Cal. 
385,  15  Pac.  19;  PhHllps  v.  Carter  et  al.,  67 
Pac.  1031,  135  Cal.  604,  87  Am.  St.  Rep.  152 ; 
Lamb  v.  Davenport,  85  U.  S.  307,  21  L. 
Ed.  759;  Adams  v.  Church,  193  U.  S.  510, 
24  Sup.  Ct.  512,  48  L.  IBd.  769;  Arnold  v. 
Christy,  33  Pac.  619,  4  Ariz.  19. 

Prior  to  the  amendment  of  1885,  section 
3495,  Pol.  Code,  providing  for  the  purchase 
of  school  lands,  contained  a  provision  requir- 
ing the  affidavit  of  the  applicant  to  state 
therein  that  the  purchase  "was  for  his  own 
use  and  benefit,  and  for  the  use  and  benefit 
of  no  other  person,"  etc.  In  construing  this 
statute — the  facts  being  that  H.  had  applied 
to  purchase  a  section  of  school  land  under 
an  agreement  ma'de  with  N.  at  the  time  of 
filing  his  application  that  one-half  thereof 
was  for  the  use  and  benefit  of  N.,  and  which 
one-half  thereof  H.  was  to  convey  to  N.  as 
soon  as  purchased — the  court  held  In  Thomp- 
son V.  Hancock,  51  Cal.  110 :  "There  is  noth- 
ing in  section  3495  of  the  Political  Coda 
which  prohibits  the  sale  of  any  portion  of  a 
sixteentb  or  thirty-sixth  section,  lielouging  to 


the  state,  to  one  who  lias  contracted  to  con- 
vey to  another  a  part  of  the  land  so  acquir- 
ed," reversing  the  lower  court  upon  this 
point. 

We  find  nothing  In  the  lake  land  act  of 
1893,  under  which  this  application  was  made, 
which  prohibits  the  applicant  from  making 
an  agreement  to  sell  the  land  before  the 
Issuance  to  him  of  the  certificate  of  pur- 
chase therein  provided  for. 

The  judgment  and  order  are  affirmed. 

We  concur:    ALLEN,  P.  J. ;  TAGGART,  J. 


i  Cal.  App.  623 
BOHN   V.    PACIFIC    ELECTRIC   RT.    CO. 
(Civ.  362.) 

(Court  of  Appeal,  Second  District,  California. 
May  28,  1907.) 

JUKT— Right  to  Jubt  Teiai,— Taking  Case 
FROM  Jdbt  —  Constitutional  and  Statu- 
TOKY  Provisions. 

Ttie  right  of  the  trial  court  to  grant  a  non- 
suit at  the  close  of  the  evidence,  where  it  would 
be  obliged  to  set  aside  a  verdict  for  plaintiff, 
exists,  and  the  exercise  thereof  is  not  violative 
of  Const,  art.  1,  §  7,  declaring  that  the  right  of 
trial  by  jury  shall  remain  inviolate,  or  of  Coda 
Civ.  Proc.  {  2101,  requiring  all  questions  of  fact, 
where  the  trial  is  by  jury,  to  be  decided  by  the 
jury,  etc 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Jury,  f  235.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Charles  Monroe,  Judge. 

Action  by  John  L.  Bohn,  admluistrator  of 
Peter  Bohn,  deceased,  against  the  Pacific 
Electric  Railway  Company.  From  a  judg- 
ment of  nonsuit,  plaintiff  appeals.    Affirmed. 

Kendrlck,  Knott  &  Ardls,  for  appellant. 
Blcknell,  Gibson,  Trask,  Dunn  &  Crutcher 
(Norman  S.  Sterry,  of  counsel),  for  respond- 
ent. 

SHAW,  J.  The  defendant  owned  and 
operated  an  electric  railway  line  running 
from  the  city  of  Los  Angeles  through  the 
town  of  Compton  to  Long  Beach.  It  appears 
without  confiict  in  the  evidence  that  on  Sep- 
tember 12,  1904,  the  defendant  was  running 
a  car  at  the  usual  rate  of  speed  north  on 
Wilmington  street  In  said  town  of  Compton, 
and  when  approaching  Main  street,  which 
crosses  said  Wilmington  street,  one  Peter 
Bohn  appeared  in  a  vehicle,  to  which  was 
hitched  a  team  of  horses  which  he  was  driv- 
ing south  along  said  Wilmington  street 
parallel  with  and  on  the  west  side  of  defend- 
ant's tracks.  The  car,  running  at  a  speed 
of  15  to  20  miles  per  hour,  which  was  not  in 
excess  of  the  usual  speed,  was  approaching  the 
crossing  at  which  there  was  a  sign,  "Rail- 
road. Look  out  for  the  Cars,"  and  Us  ap- 
proach was  In  plain  view  of  said  Peter 
Bohn.  The  usual  signal  whistle  was  given, 
and  the  gong  was  kept  going.  There  was 
nothing  in  Bohn's  manner  which  Indicated 
that  he  contemplated  trying  to  cross  the 
track  until  the  car  bad  reached  a  point  about 
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90  to  90  feet  from  the  crossing,  wben  he 
suddenly  turned  bis  horses  upon  the  track, 
with  the  result  that  a  collision  occurred  In 
which  said  Peter  Bohn  was  killed.  His  ad- 
ministrator sues  for  damages.  At  the  close 
of  plaintiff's  evidence,  defendant  moved  for 
a  nonsuit,  which  was  denied.  Defendant 
then  Introduced  its  evidence  and  renewed  its 
motion  for  a  nonsuit,  which  motion  the  court 
granted,  and  Judgment  was  entered  for  de- 
fendant. Plaintiff's  motion  for  a  new  trial 
was  denied,  and  be  appeals  from  that  order. 
The  error  assigned  is  the  order  granting 
the  motion  for  nonsuit  It  is  not  claimed 
that  the  deceased  was  not  guilty  of  gross 
negligence,  as  be  clearly  was,  but  it  is  con- 
tended that  the  motomeer  in  charge  of  said 
car  saw  the  deceased  upon  the  track  in  time 
to  have  stopped  the  car,  and  by  the  exercise 
of  ordinary  care  be  could  have  stopped  the 
car  after  be  saw  the  danger  to  which  said 
deceased  was  exposed  by  reason  of  his  posi- 
tion. Appellant  contends  that  the  action  of 
the  court  in  granting  the  motion  was  in  vio- 
lation of  section  2101,  Code  Civ.  Proc,  and 
section  7,  art  1,  of  the  Constitution  of  this 
state,  which  provides:  "The  right  of  trial  by 
Jury  shall  be  secured  to  all,  and  remain  in- 
violate." Like  constitutional  provisions  are 
contained  in  the  organic  law  of  every  state 
in  the  Union;  yet,  notwithstanding  this  fact, 
the  courts  of  last  resort  recognize  the  right 
of  the  trial  judge  in  proper  cases  to  direct 
a  vei-dict  In  favor  of  the  plaintiff,  or  to 
grunt  a  nonsuit  The  practice  has  from  the 
earliest  date  in  the  history  of  this  state  re- 
ceived judicial  sanction.  In  Ringgold  v. 
Haven,  1  Cal.  115,  the  court  says:  "If, 
therefore,  upon  a  given  state  of  facts,  a  court 
would  be  obliged  to  set  aside  a  verdict  of 
the  jury  as  against  the  evidence,  we  see  no 
reason  or  propriety  in  submitting  such  facts 
to  them  for  tlieir  consideration.  Wlien  their 
determination  will  be  a  nullity,  why  compel 
them  to  deliberate?  Such  a  course  is  neillier 
creditable  to  the  law,  nor  complimentary  to 
the  jury."  This  language  was  cited  with  ap- 
proval in  Mateer  v.  Brown,  1  Cal.  221,  52 
Am.  Dec.  303;  and  again  in  Geary  v.  Sim- 
mons, 39  Cal.  224,  the  court  says:  "A  court 
is  justified  in  granting  defendant's  motion 
for  nonsuit  after  the  evidence  on  both  sides 
has  been  heard,  in  a  case  where,  if  the  mo- 
tion had  been  denied  and  a  verdict  found  for 
plaintiff,  It  would  have  been  set  aside  as  not 
supported  by,  but  contrary  to,  the  evidence." 
In  Fox  V.  Southern  Pacific  Co.,  95  Cal.  234, 
30  Pac.  384,  a  second  motion  for  nonsuit  was 
made  and  granted  after  all  the  evidence  was 
in.  In  reviewing  this  ruling  the  court  says: 
"Practically,  therefore,  the  real  question  in 
the  case  at  bar  is  whether  or  not  the  court 
abused  its  discretion  in  holding  that  the 
evidence  was  Insufficient  to  support  the  ver- 
dict; and  It  Is  clear  to  us,  from  an  examina- 
tion of  the  evidence,  that  this  question  must 
be  answered  in  the  negative."  To  the  same 
effect  Is  Vanderford  v.  Foster,  63  CaL  49, 


2  Pac.  736,  and  Fagnndes  r.  B.  B.  Co.,  79  Oal. 
97,  21  Pac.  437,  3  L.  B.  A.  824.  In  Estate  of 
Morey,  147  Cal.  49.5,  82  Pac.  57,  the  court  In 
discussing  a  similar  question  says:  "Witb 
regard  to  the  granting  of  a  motion  for  non- 
suit made  at  the  close  of  the  evidence  for 
plaintiff  and  defendant  the  rule  seems  to  be 
well  established  that  the  trial  court  has  dis- 
cretion, and  that  it  Is  not  error  to  grant  the 
motion  where,  upon  all  the  evidence,  it  is 
clear  that  If  a  jury  should  bring  In  a  ver- 
dict against  the  defendant  It  would  be  tbe 
duty  of  tbe  court  to  set  It  aside  and  order  & 
new  trial."  To  the  same  effect  is  Estate  of 
Dole,  147  Cal.  188,  81  Pac.  534. 

Nor  Is  the  practice  confined  to  this  state. 
Quoting  from  Cooper  v.  Waldron,  00  Mei  81: 
"When  in  any  case  It  Is  clear  that  upon  the 
evidence  verdict  for  tbe  plaintiff  cannot 
stand,  that  In  the  end  judgment  must  be  ren- 
dered for  the  defendant  what  good  reason 
can  be  assigned  for  submitting  the  case  to  the 
jury?  If  their  verdict  is  right  nothing  is 
gained ;  and.  If  it  should  happen  to  be  wrong. 
It  must  be  set  aside.  To  withhold  a  case  from 
the  jury  Is  no  greater  Interference  than  to 
set  aside  their  verdict  To  set  aside  tfaelr 
verdict  Impliedly  impeaches  either  their  in- 
telligence or  their  Integrity,  and  tends  to 
lessen  public  confidence  In  the  usefulness  of 
the  institution.  •  •  •  If  the  presiding 
judge  is  of  the  opinion  that  tbe  facts  ad- 
mitted or  clearly  established  are  not  suf- 
ficient to  prove  a  want  of  probable  cause,  he 
must  either  nonsuit  the  plaintiff  or  direct 
the  jury  to  find  a  verdict  for  the  defendant 
The  better  course  is  for  the  judge  to  nonsuit 
tbe  plaintiff,  for  it  is  idle  to  submit  to  the 
jury  a  question  that  can  be  answered  In 
only  one  way."  And  In  Reed  v.  Inhabitants, 
8  Allen,  .522,  the  court  held:  "Where  the 
whole  evidence  Introduced  by  the  plaintiff,  if 
believed  by  the  Jury,  Is  so  insufficient  to  sup- 
port a  verdict  that  the  court  would  not  per- 
mit one  to  stand,  it  Is  the  duty  of  the  court 
to  instruct  the  jury,  as  a  matter  of  law,  that 
there  is  not  sufficient  evidence  to  warrant  a 
verdict  for  plaintiff."  "Judges  are  no  longer 
required  to  submit  a  case  to  the  jury  merely 
because  some  evidence  has  been  Introduced 
by  the  party  having  the  burden  of  proof, 
unless  the  evidence  be  of  such  a  character 
as  that  it  would  warrant  the  jury  to  proceed 
in  finding  a  verdict  in  favor  of  the  party 
introducing  such  evidence."  Byrd  v.  So.  E<x- 
press  Co.,  51  S.  E.  Sol,  139  N.  C.  273.  "There 
Is  in  every  case  a  preliminary  question, 
which  is  one  of  law,  namely,  whether  there 
Is  any  evidence  upon  which  the  jury  could 
properly  find  the  verdict  for  the  party  on 
whom  the  onus  of  proof  lies.  If  there  Is 
not  the  judge  ought  to  withdraw  the  ques- 
tion from  the  Jury  and  direct  a  nonsuit  If 
the  onus  is  on  the  plaintiff,  or  direct  a  ver- 
dict for  the  plaintiff,  If  the  onus  is  on  the 
defendant"  The  above  Is  the  English  rule 
as  expressed  by  Mr.  Justice  Willes  In  Rider 
T.  AVombell,  L.  B.,  4  Ex.  38,  and  the  same 
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mle  obtains  In  practically  aU  of  the  states 
of  the  Union. 

Measured  by  this  rule,  the  question  before 
OS  Is  one  solely  of  an  abuse  of  discretion  by 
the  trial  court ;  and  upon  the  evidence  as  dis- 
closed by  the  record  we  are  firmly  convinced 
there  was  no  abuse  of  discretion  on  the  part 
of  the  court  in  making  the  order  of  -which 
appellant  complains.  The  evidence  In  sup- 
port of  the  allegation  that  the  motorman 
operating  the  car  could,  by  the  exercise  of 
ordinary  care,  have  stopped  the  car  after 
be  had  become  aware  of  the  dangerous  posi- 
tion occupied  by  deceased,  is  not  only  meager 
but  of  a  character  enUtllng  It  to  little,  if  any, 
weight  Had  the  case  been  submitted  to  the 
Jury  and  a  verdict  for  plaintiff  followed,  it 
la  clear  that  It  would  have  been  the  duty  of 
the  court  to  have  set  the  same  aside  and 
ordered  a  new  trial.  Under  such  conditions, 
no  good  purpose  could  be  subserved  by  sub- 
mitting the  case  to  the  jury.  The  same  ob- 
ject is  accomplished  by  a  shorter  legal  route 
In  ordering  a  nonsuit.  As  said  in  Estate  of 
Morey.  supra,  the  practice  is  only  Justified  In 
very  clear  cases,  and  where  there  is  even  an 
approach  to  a  substantial  conflict  In  the  evi- 
dence the  issue  should  be  left  with  the  Jury. 
The  right  of  the  court  to  set  aside  a  ver- 
dict which  is  unwarranted  by  the  evidence 
is  beyond  question.  We  are  nnabie  to  per- 
ceive any  constitutional  distinction  between 
the  exercise  of  such  right  and  the  right  to 
order  a  nonsuit  in  a  proper  case  at  the  close 
of  the  evidence. 

There  was  no  abuse  of  discretion  in  grant- 
ing the  motion  for  nonsuit,  and  the  order 
denying  a  new  trial  is  afBrmed. 

We  concur:    ALLEN,  P.  J. ;  TAGOABT,  J. 


i  Cal.  App.  803 

CARSTENBROOK   et   al.   r.   WEDDERIEN 
et  al.     (Civ.  293.) 

(Court  of  Appeal.   Third  District,   Oalifomia. 
May  27,  1907.) 

1,  Landlord  ahd  Tehant—Rekt— Actions- 
Tim  k  TO  Sua. 

Under  the  terms  of  a  farm  lease,  the  les- 
aora  were  to  receive  one-third  of  all  crops  grown 
and  harvested  by  the  leasees.  The  lessees,  in 
addition  to  a  sum  paid  upon  the  execution  of 
the  lease,  were  to  advance  on  demand  $54  per 
month  during  the  period  of  the  lease,  which  was 
to  be  repaid  by  the  lessors  at  the  time  of  har^ 
vest ;  the  lessees  having  a  lien  upon  the  lessors' 
share  of  the  crops  for  the  amount.  Before  the 
last  monthly  advancement  was  due,  a  flood  ren- 
dered the  raising  of  a  crop  impossible.  Held, 
that  the  lessees  were  not  required  to  wait  until 
demand  and  payment  of  the  last  monthly  amount 
before  bringing  an  action  against  the  lessors 
(or  the  advancements. 

2.  TaiAi/— Findings— RcspoNSiviNESs  to  Is- 

8T7E. 

In  an  action  by  lessees  to  recover  from  their 
lessors  advancements  of  rent,  an  issue  tender- 
ed by  the  lessors'  counterclaim  was  that  the 
lessees  used  the  premises  for  pasturage  purposes 
solely,  and  that  the  reasonable  value  of  the  pas- 
turage was  $1,000.  Held,  that  a  finding  that 
tlie  lessees  were  entitled  to  all  the  pasturage 


daring  the  term  of  the  lease,  and  that  the  lev- 
son  take  nothing  by  reason  of  their  soonteP' 
claim,  was  sufficient  to  cover  the  issue. 
3.  Landlobd  and  Tenant  —  Enjothknt  ov 

PBEUISBS— PASTTrBAQB   RlOIITS. 

Where  there  was  no  provision  In  a  lease 
for  years  reserving  to  the  lessors  the  right  to 
the  pasturage,  the  lessees  were  entitled  to  It,  un- 
der Civ.  Code,  {  819,  providing  that  a  tenant 
for  years,  unless  he  is  a  wrongdoer  or  holding 
over,  may  take  the  annual  prodncts  of  the  toii. 

Appeal  from  Superior  Court,  Yuba  County  | 
B.  P.  McDanlel,  Judge. 

Action  by  H.  J.  Carstenbrook  and  another 
against  W.  A.  Wedderlen  and  another.  From 
a  Judgment  for  plaintiffs  and  an  order  deny* 
ing  a  new  trial,  defendants  appeal.    Affirmed. 

W.  H.  Carlln  and  Waldo  A.  Johnson,  for 
appellants.  M.  F.  Brlttan  and  i,  £.  £lvert, 
for  retqwndenti. 

HART,  3.  This  action  Is  brought  by  plain- 
tiffs to  recover  the  sum  of  $591,  together  with 
Interest  thereon  at  the  rate  of  8  per  cent  per 
annum,  alleged  to  have  been  loaned  and  ad- 
vanced to  defendants  under  and  by  virtue  of 
the  terms  of  a  certain  written  agreement  of 
lease  entered  into  between  the  parties,  involv- 
ing the  leasing  of  certain  lands  to  plaintiffs  by: 
defendants.  A  Jury  was  waived  by  the  par> 
ties,  and  the  case  tried  by  the  court  Flaio* 
tiffs  were  awarded  Judgment  for  the  sum  of 
$650.86,  which  Includes  the  principal  sum 
sued  for  and  interest  in  the  sam  of  (68.88k 
Defendants  take  this  appeal  from  said  Jadg» 
ment  and  an  order  denying  their  motion  foe 
a  new  trlaL 

By  the  terms  of  the  said  written  agreement 
or  lease,  which  was  executed  by  the  partie* 
on  the  21st  day  of  January,  1904,  the  defend- 
ants leased  to  the  plaintiffs  certain  real  prop- 
erty, situated  in  Tuba  county;  said  lease  to 
take  effect  on  and  from  the  said  date  of  its 
execution  and  to  continue  In  force  until  and 
including  the  2Stb  day  of  September,  1904. 
It  was  provided  In  the  lease  that  the  plaintiffs 
should  have  the  option,  upon  the  expiration  of 
the  term  thus  expressly  ag^reed  upon,  of  ex- 
tending the  term  of  their  lease  of  said  lands 
for  a  further  period  of  four  years.  The  lease 
Is  made  a  part  of  the  complaint  and  Is  set 
out  in  h«ec  verba  In  the  findings,  and  so  mucb 
thereof  as  may  be  necessary  to  an  under- 
standing of  the  Issues  presented  by  the  plead- 
ings reads  as  follows: 

"Upon  the  following  terms  and  conditions^ 
to  wit :  Said  second  parties  will  at  all  prop- 
er times  and  seasons  during  the  term  of  this 
lease,  and  according  to  the  terms  of  good  hus- 
bandry practiced  in  the  neighborhood,  crop 
said  lands  and  premises  to  grain  and  hay  and 
such  other  crops  as  they  shall  In  their  sound 
discretion  deem  advisable;  that  they  will 
carefully  plant,  care  for,  protect  and  harvest 
all  of  said  crops  without  any  ^cpense  to  said 
first  parties  except  for  sacks  as  hereinafter 
mentioned,  and  will  deliver  to  said  first  par- 
ties, or  their  order,  within  a  reasonable  time 
after  said  crops  shall  have  beea  gathered  and 
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harvested,  snbject  to  the  lien  for  advance- 
ments  made  hereunder  and  to  be  made  here- 
under by  said  second  parties  to  said  first  par- 
ties as  hereinafter  mentioned,  at  such  place 
as  said  first  parties  shall  desi;;uate  In  the  city 
of  MarysTllle,  one-third  of  all  of  said  crops 
of  grain,  said  first  parties  to  furnish  at  their 
own  expense  sufficient  sacks  to  contain  their 
roital  or  share  of  one-third  of  all  crops  of 
grain  grown  and  harvested  uix>n  said  lands 
under  the  terms  of  this  lease ;  and  said  sec- 
ond parties  will  further  deliver  to  said  first 
parties  properly  stacked  on  said  premises 
one-third  of  all  hay  grown  and  cut  upon  said 
premises  under  the  terms  of  this  lease. 

"Said  second  parties  hereby  covenant  and 
agree  to  pay  to  said  first  parties,  at  the  date 
of  the  execution  of  this  lease,  the  sum  of  two 
hundred  and  thirteen  dollars  ($213.00),  and 
uixin  the  request  and  demand  of  said  first 
parties  the  further  sum  of  fifty-four  dollars 
($54.00)  on  the  first  day  of  each  and  every 
month  commencing  with  the  first  day  of  Feb- 
ruary, 1904,  during  the  period  of  this  lease, 
that  Is,  up  to  and  including  the  28th  day  of 
September,  1904,  and  the  further  sum  of 
fifty-four  dollars  ($54.00),  on  the  like  request 
and  demand  of  said  first  parties,  on  the  first 
day  of  each  and  first  day  of  September.  1908, 
If  said  period  or  every  month  thereafter  up 
to  and  Including  the  term  of  said  lease  be 
continued  and  extended  to  September,  1908, 
as  hereinabove  provided.  Said  sum  of  $213.00 
and  said  sum  of  $54.00  to  be  paid  monthly  as 
herein  specified,  shall  be  deducted  with  inter- 
est as  herein  specified,  by  said  second  parties, 
when  paid,  from  the  one-third  share  of  said 
first  parties  in  the  crops  raised  under  the 
terms  of  this  lease  and  shall  bear  Interest 
from  the  date  of  their  several  payments  at 
the  rate  of  eight  (8)  per  cent,  per  anniun,  and 
said  sum  with  Interest  as  aforesaid  shall  be 
and  constitute  a  Hen  on  said  one-third  por- 
tion of  said  crops  reserved  herein  as  and  for 
rental  for  said  first  parties,  in  favor  of  said 
second  parties,  until  the  same  together  with 
Interest  as  aforesaid  be  repaid  by  said  first 
parties  to  said  second  parties,  and  should  the 
total  of  said  advancements,  together  with  in- 
terest as  aforesaid.  In  any  season,  exceed  said 
lessors'  (said  first  parties)  share  in  the  en- 
tire crops  for  said  season,  then  In  such  event 
said  first  parties  shall  pay  to  said  second  par- 
ties the  excess  thereof  received  by  them  from 
said  second  parties. 

"It  is  further  agreed  by  and  between  the 
parties  hereto  that  said  advancements  made 
and  to  be  made  hereunder  by  said  second  par- 
ties to  said  first  parties,  together  with  In- 
terest as  aforesaid,  shall  be  repaid  by  said 
first  parties  to  said  second  parties  at  the 
harvest  of  said  crops,  in  gold  coin  of  the 
United  States  of  America." 

The  complaint  Is  verified.  The  answer  ad- 
mits that  the  plaintiffs  paid  to  the  defendants 
the  sum  of  $591,  but  specifically  denies  all 
the  other  material  averments  of  the  com- 
plaint, and  seta  up  a  counterclaim  upon  a 


quantum  ralebat,  for  the  sum  of  $1,000,  al- 
leged as  the  reasonable  value  of  the  use  of 
the  leased  lands  for  the  purposes  of  pastur- 
age, to  which  use.  It  Is  alleged.  It  was  con- 
verted by  plaintiffs;  said  pasturage  being. 
It  Is  claimed,  the  sole  and  exclusive  projjerty 
of  defendants.  It  is  Insisted  that  the  Judg- 
ment should  be  reversed  for  two  reasou.s : 
"(1)  Because  the  demands  sued  upon  were 
not  due  when  the  action  was  commenced; 
(2)  because  the  findings  do  not  cover  all  the 
material  Issues  raised  by  the  pleadings." 

The  action  was  commenced  on  the  8th  day 
of  August,  1904.  A  demurrei*  was  sustained 
to  the  original  complaint,  and  thereafter  and 
on  the  Gth  day  of  February,  1905,  plaintiff 
filed  an  amended  complaint,  which  (a  de- 
murrer thereto  having  been  overruled)  ten- 
dered the  issues  of  fact  upon  which  the  cause 
was  tried.  The  court  found  from  the  evl- 
deuce  "that  pursuant  to  the  terms  of  said 
agreement  said  plaintiffs  did,  at  the  proper 
time  in  the  year  1904,  and  In  accordance  with 
the  terms  of  good  husbandry  as  practiced  In 
the  neighborhood  in  which  said  lands  are 
situated,  carefully  crop  and  plant  said  lands 
and  premises  to  grain  and  bay.  and  did  care- 
fully care  for  and  protect  said  crops  during 
the  said  year  1904,  and  that  thereafter  and 
diu-ing  the  said  year  of  1904,  and  before  the 
time  for  harvesting  the  said  crops,  the  whole 
of  said  crops  were  totally  destroyed  by  an 
act  of  Grod  and  without  any  fault  or  neglect 
of  said  plaintiffs,  or  either  of  them,  and  as 
a  result  thereof  there  were  no  crops  or  any 
crop  to  harvest  upon  said  lands  and  premises 
described  in  said  agreement  during  said  year 
of  1904."  The  court  was  fully  warranted  in 
making  this  finding  from  the  evidence  re- 
ceived. The  plalntlflS  testified  that,  having 
entered  into  the  possession  of  the  lauds  re- 
ferred to  in  the  lease  between  the  10th  and 
15th  of  February,  1904,  at  once  proceeded  to 
plow  the  arable  or  tillable  portions  thereof, 
preparatory  to  seeding  aud  cultivating  the 
same  in  obedience  to  the  covenants  and  con- 
ditions of  the  lease.  The  property,  or  the 
"ranch,"  as  In  common  vernacular  It  Is  desig- 
nated, embraces  some  393  acres  of  land,  of 
which  205  acres  are  "farming"  lauds,  or 
lands  adapted  to  and  suitable  for  the  cultiva- 
tion of  cereals.  Approximately  140  acres  of 
the  land  were  plowed;  the  balance  being  too 
wet  to  undergo  that  process  to  any  practical 
purpose.  A  short  time  thereafter  heavy  rains 
came,  the  water  in  the  Feather  river,  on 
which  the  lands  are  situated,  rose  to  such 
an  extent  as  to  overflow  its  banks,  and  the 
flood  waters  inimdated  a  large  part  of  the 
land;  the  same  remaining  thereon  so  that  the 
land  could  not  be  utilized  for  farming  pur- 
poses for  a  long  period  of  time.  The  plain- 
tiff ri.  J.  Carstenbrook  testified:  "Some  time 
In  May  I  sent  my  teams  there  again  and 
summer-fallowed  85  acres,  on  the  north  side 
of  the  road,  aud  also  a  piece  on  the  south 
side  that  had  been  winter  plowed.  All  told, 
I  replowed  about  115  acres  during  that  year 
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after  I  bad  entered  into  the  lease.  I  made 
two  plowings  that  year  on  the  place.  After 
the  flrst  plowing,  I  did  not  sow  the  piece  on 
the  south  side  of  the  house,  next  to  the  levee, 
because  I  could  not  get  on  it,  because  of  the 
■water  on  it  The  other  part  I  had  just  seed- 
ed to  barley,  when  the  water  came  up  on  it. 
This  was  about  70  acres.  There  were  about 
85  acres  in  the  whole  piece,  but  I  did  not 
seed  10  or  15  acres  of  it,  because  it  was  too 
wet  About  85  acres  I  plowed  the  second 
time.  The  portion  of  the  land  north  of  the 
bouse,  about  85  acres,  I  seeded  to  barley 
twice,  and  the  water  came  up  and  drowned 
out  both  times.  The  water  cnme  up  the  sec- 
ond time  about  the  28th  of  March  and  re- 
mained over  it  fully  three  weeks,  and  proba- 
bly longer,  and  the  ranch  was  not  at  any  time 
afterward  in  such  condition  that  it  could 
have  been  cropped."  This  witness  also  tes- 
tified to  having  had  22  years'  experience  in 
the  business  of  farming  in  Sutter  and  Yuba 
counties.  He  stated  that  after  the  water 
had  finally  subsided  and  receded  from  the 
land  there  was  nothing  left  "but  a  water 
bole,"  and  tbat  it  was  not  possible  under  the 
conditions  then  existing  to  cultivate  a  crop 
of  any  character;  that  there  was  no  volunteer 
crop  in  that  year  upon  the  115  acres  which 
were  replowed  and  summer-fallowed;  that 
the  vegetation  on  the  land  after  the  floods 
was  not  such  as  could  be  made  Into  good 
hay;  and  tbat  therefore  he  turned  about  288 
head  of  sheep  and  8  or  8  head  of  other  live 
stock  upon  the  land,  and  thus,  from  the  lat- 
ter part  of  June  or  the  flrst  of  July  to  a 
short  time  before  the  28th  of  September,  used 
said  land  "off  and  on"  for  pasturage  purposes. 
He  testified  that  be  and  bis  coplaintifr  bad 
tmder  lease  at  the  time  an  adjoining  farm, 
on  which  they  also  pastured  their  sheep  and 
other  cattle,  alternately  running  them  on 
the  land  leased  from  defendants  and  then  on 
the  adjoining  land  mentioned.  The  other 
plaintiff,  J.  D.  Carstenbrook,  corroborated  the 
testimony  thus  given  by  his  partner  and  co- 
plalutiff  as  to  the  unfavorable  conditions  with 
which  they  were  confronted  in  an  effort  to 
cultivate  the  land  in  accordance  with  the 
terms  of  the  lease  and  their  failure  to  do  so 
for  the  reasons  stated  by  the  flrst-named  wit- 
ness, and  also  upon  the  i>oInt  tbat  the  grass 
or  vegetation  on  the  land  after  the  flood 
waters  had  receded,  and  it  was  too  late  to 
do  anything  In  the  way  of  seeding  the  land 
in  wheat  and  barley  or  either,  was  unfit  to  be 
profitably  mown  for  hay.  Some  five  or  six 
otber  witnesses — farmers  residing  and  who 
had  for  many  years  lived  and  farmed  in  the 
ueighborhood  of  the  land  in  question — gave 
testimony  corroborative  of  tbat  given  by 
plaintiffs.  All  of  tbcm  testified  that  plain- 
tiffs, by  the  exercise  of  the  most  prudent 
husbandry,  did  their  utmost  to  cultivate  and 
grow  suitable  crops  upon  the  land,  but  fail- 
ed because  of  the  intervention  of  unfavorable 
climatic  conditions;  that,  under  the  circum- 
stanoes,  it  was  Impossible  to  crop  the  laud; 


that  there  grew  upon  the  land  after  the  wa- 
ter from  the  overflow  of  the  river  had  dis- 
appeared "dog-fennel"  and  other  weeds  unfit 
even  for  the  purposes  of  pasturage;  that, 
while  there  was  a  small  quantity  of  grass 
growing  on  the  land  upon  which  sheep  and 
other  cattle  could  thrive  for  a  very  limited 
time,  it  was  measurably  insignificant,  and 
in  consequence,  for  purposes  of  hay,  not 
worth  its  cutting.  In  fact  the  testimony  of 
these  witnesses  was  uniform  upon  the  point 
that  a  crop  of  hay  could  not  have  been  cut 
from  the  land  after  the  recession  of  the  wa- 
ters of  tile  overflow.  From  the  conditions 
existing  and  as  thus  briefly  described,  it  was 
manifestly  impossible  to  have  cultivated  and 
advanced  to  a  state  of  fruition  any  kind  of  a 
crop  upon  the  land,  and  therefore  It  irresisti- 
bly followed  that  the  terms  upon  which  the 
plalntitCs  took  possession  thereof  under  the 
lease  could  not  be  by  them  met  and  carried 
out  These  conditions,  as  the  court  found,  and 
as  the  evidence  conclusively  demonstrates, 
were  not  brought  alwut  through  the  fault  or 
the  negligence  or  default  of  the  plaintiffs,  but 
were  the  consequences  of  the  course  of  nature 
and  resulting  circumstances,  to  repel,  over- 
come, or  control  which  is,  of  course,  beyond 
the  power  of  any  known  human  agencies, 
except,  perhaps,  through  efficient  levee  fortifl- 
cations,  constructed  to  guard  against  over- 
flows of  the  flood  waters.  Under  the  stipu- 
lations of  the  lease,  as  will  be  observed,  the 
defendants.  In  consideration  of  transferring 
the  possession  and  use  of  their  land  to  plain- 
tiffs, were  to  receive  one-tbird  of  any  and  nil 
crops  grown  and  harvested  by  said  plaintiffs, 
"subject  to  the  lien  for  advancements  made 
hereunder  and  to  be  made  hereunder"  by  said 
plaintiffs.  The  latter,  under  the  terms  of  the 
lease,  advanced  to  defendants,  upon  the  exe- 
cution of  the  instrument,  the  sum  of  $213, 
and  were  to  thereafter  further  advance  to 
them  on  the  first  day  of  each  month  the  sum 
of  $54  "conmiencing  with  the  flrst  day  of 
February,  1904,  during  the  period  of  this 
lease,  that  is,  up  to  and  Including  the  28th 
day  of  September,  1904";  said  advances  to 
be  made  "upon  the  request  and  demand"  of 
said  defendants. 

The  contention  Is  that  the  action  was  pre- 
maturely brought  because  the  plaintiffs  de- 
faulted in  making  the  last  advance  of  $54; 
that  is,  the  advance  which  they  would  have 
been  required  to  make  upon  demand  of  de- 
fendants If  the  land  had  been  successfully 
farmed.  In  other  words,  the  sum  of  $54  not 
having  been  advanced  or  loaned  to  appellants 
for  the  month  of  September,  no  right  of  ac- 
tion accrued  to  respondents  for  the  total 
amount  already  so  received  by  defendants. 
The  contention  Is,  In  our  opinion,  wholly 
without  any  reason  for  Its  support.  Upon 
the  question  of  the  time  of  repay^ient,  the 
agreement  Is  in  no  sense  obscure.  It  pro- 
vides that  said  "advancements  made  and  to 
be  made  hereimdpr  by  said  second  tiartios, 
together  with  interest  as  aforesaid,  shall  be 
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repaid  by  said  first  parties  to  said  second 
parties  at  the  harvest  of  said  crops,  In  gold 
cola,"  etc.  It  certainly  would  not  be  at- 
tempted to  be  maintained  that  this  clause 
of  the  lease  means  that  the  money  should  not 
be  returned  until  crops  had  been  actually 
harvested,  and  It  is  not  so  contended.  The 
proper  and  the  only  true  construction  of  it 
Is  that  the  money  should  be  repaid  at  that 
time  of  the  season  when  crops,  If  there  were 
any,  should  be  harvested,  or  at  any  other 
time,  we  think,  when  it  could  become  a  cer- 
tainty or  settled  fact  that  it  was  impossible, 
from  the  Inordinate  quantity  of  water  from 
the  river  overflows  covering  the  land,  to  grow 
crops  thereon.  The  evidence  shows  that  It' 
was  plainly  apparent  to  the  parties  to  the 
lease,  at  and  before  the  time  at  which  crops 
should  have  been  harvested  upon  the  land 
bad  they  been  seeded  and  grown,  that  there 
was  no  possibility  of  securing  crops  from  the 
land,  and,  in  consequence,  no  possibility  of 
the  receipt  by  the  defendants  of  the  compen- 
sation to  which  they  would  have  been  entitled 
had  the  season  been  more  propitious.  The 
conditions  upon  which  the  land  was  leased 
necessarily  Involved  returns  to  both  parties 
from  their  investment,  as  It  may  properly 
be  styled,  as  indeterminate,  uncertain,  and 
problematical  as  must  be  usual  to  enterprises 
which,  like  this,  are  required  to  depend,  as 
among  the  prime  factors  essential  to  their 
prosperousness  and  final  success,  upon  fav- 
orable meteorological  and  other  conditions. 
Each  of  the  parties,  In  other  words — ^the 
defendants  as  well  as  the  plaintiffs — by 
their  written  covenants  manifested,  mutually, 
a  willingness  to  take  a  chance  of  reaping  the 
benefits  which  ordinarily  attend  such  a  ven- 
ture, and  of  suffering  together  tlie  disadvan- 
tages and  losses  which  the  Interference  of  ad- 
•^entltlous  circumstances  too  often  bring  to  it 
The  termination  of  the  lease  was  fixed  for 
the  latter  part  of  September  In  order,  without 
doubt,  that  the  entire  harvesting  season 
would  thus  be  included  in  and  covered  by  the 
lease,  thereby  giving  plaintiffs  full  oppor- 
tunity to  properly  gather  whatever  crops 
they  might  deem  It  the  part  of  wisdom  to 
grow.  There  is  nothing  in  the  language  of 
the  lease,  reasonably  construed,  which  bound 
plaintiffs  to  advance  the  $54  a  month  after 
it  became  certain  that  there  could  be  no  pos- 
sible hope  or  expectation  of  harvesting  a 
crop  of  any  character  from  the  land.  The 
moneys  received  by  defendants  from  plain- 
tiffs were.  It  is  admitted,  mere  loans,  to  se- 
cure repayment  of  which  it  was  agreed  that 
plaintiffs  should  retain,  until  their  accounts 
were  adjusted,  the  share  to  which  the  defend- 
ants, by  the  terms  of  the  lease,  would  be  en- 
titled, of  any  cn^ps  which  might  be  harvested 
upon  the  land.  That  point  or  stage  of  the 
season  having  been  reached  where  it  must 
have  been  absolutely  clear  to  both  parties 
that  no  crop  of  any  kind  whatsoever  could 
be  gathered  from  the  land,  owing  to  the  un- 


favorable conditions  wblch  existed,  by  what 
process  of  reasoning  can  it  be  maintained 
that,  under  the  terms  of  the  lease.  Inter- 
preted agreeably  to  reason,  the  plaintiffs  were 
in  no  position  to  sue  for  advances  already 
made,  because  they  had  not  made  the  further 
loan  of  $54,  which  they  would  probably  have 
been  required  to  make  In  the  event  that  the 
land  bad  been  successfully  cropped?  The 
lease  may  well  be  construed  as  obligating 
plaintiffs  to  make  the  loans  to  defendants 
as  stipulated  therein  so  long  as  there  existed 
a  prospect  or  hope  of  realizing  some  returns 
from  the  cultivation  of  the  land  in  the  man- 
ner agreed  upon,  and  that,  when  the  time  ar- 
rived that  any  reason  for  such  prospect  or 
hope  ceased  to  exist,  then  the  obligation  to 
make  such  advances  ceased  to  be  binding  or 
of  any  force.  We  can  conceive  of  no  reason, 
under  a  fair  Interpretation  of  the  language 
of  the  lease,  why  the  plaintiffs  should  have 
been  forced,  before  acquiring  a  right  to  sue 
for  moneys  already  loaned  to  defendants, 
to  go  through  the  form  of  advancing  a  fur- 
ther sum  of  $54.  The  logic  of  the  argument 
may  be  stated  thus:  "We  owe  you,  It  is  true, 
the  sum  of  $590,"  say  the  aefendanta,  "but 
you  have  no  right  now  to  sue  us,  nor  can  yoa 
ever  acquire  any  such  right  until  yon  have 
made  the  advance  to  ns  of  the  further  sum 
of  $54.  The  reason  for  such  further  loan 
has,  of  course,  ceased  to  exist,  but  we  are, 
nevertheless,  under  the  strict  letter  of  the 
lease,  entitled  to  a  further  advance  of  $54. 
When  you  have  thus  carried  out  your  part 
of  the  agreement,  you  are  then  authorized 
to  and  have  the  legal  right,  Immediately 
thereafter  to  sue  us,  not  only  for  the  last  ad- 
vance made,  but  for  the  whole  amount  loaned 
to  us."  This,  it  seems  to  us,  is  the  necessary 
effect  of  the  argument,  and  the  proposition  Is 
obviously  a  reductio  ad  absurdum. 

We  think  the  findings  sufllcientiy  respond 
to  and  Include  all  the  material  issues  tender- 
ed by  the  pleadings.  The  specific  complaint 
upon  this  point  Is  that  the  court  omitted 
to  make  any  finding  upon  the  Issue  Involved 
In  the  alleged  counterclaim  set  up  by  the 
defendants  to  the  effect  that  "during  the 
period  of  the  lease  plaintiffs  used  the  leased 
premises  for  pasturage  purposes  solely,"  etc., 
and  that  "the  reasonable  value  of  this  pastur- 
age was  the  sum  of  $1,000."  The  finding  of 
the  court  upon  this  question  Is  as  follows: 
"That  said  plaintiffs,  under  the  terms  of 
this  agreement,  arc  entitled  to  all  of  the  pas- 
turage on  said  land  during  the  terms  of  said 
lease,  and  that  said  defendants  take  nothhig 
by  reason  of  their  counterclaim."  This  find- 
ing Is  suflJcIent  to  cover  the  issue  to  which 
it  relates.  It  appears  to  be  clear  enough  to 
require  no  amplification  or  explanation  to 
comprehend  Its  meaning.  The  plain  mean- 
ing of  It  is  (and  it  can  be  construed  as  mean- 
ing nothing  else)  that  the  pasturage  on  the 
land  was  the  property  of  plaintiffs,  and  that 
therefore  the  claim  of  defendants  that  it  b«> 
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longed  exclusively  to  tbem,  and  tbat  they 
were  entitled  to  damages  In  any  sum  from 
plaintiffs  for  taking  and  using  It,  Is  without 
•ny  foundation  In  fact  Tbe  authorities  cit- 
ed by  counsel  are  where  no  finding  whatever 
was  made  upon  a  certain  material  Issue  rais- 
ed by  the  pleadings,  or  even  an  attempt  to 
make  one. 

The  grounds  upon  which  the  motion  for  a 
new  trial  was  based  and  urged  here  upon  ap- 
peal from  tbe  order  practically  call  only  for  a 
discussion  of  the  questions  presented  on  tbe 
appeal  from  the  Judgment,  and  which  we  have 
considered.  Counsel  Insist  that  the  court 
erred  In  refusing  to  grant  the  motions  of 
defendants  to  dismiss  the  action  and  for  judg- 
ment on  the  pleadings,  and  also  lu  denying 
tbelr  motion  for  a  nonsuit;  but  the  questions 
•rising  thereon,  as  suggested,  have  been  dis- 
posed of  in  the  discussion  of  tbe  points  urged 
on  the  appeal  from  the  Judgment. 

Tbe  plaintiffs  were,  we  think,  entitled  to 
tbe  use  of  tbe  pasturage  and  feed  growing 
upon  tbe  land.  There  Is  no  provision  in  the 
lease  reserving  to  tbe  lessors  tbe  right  to 
tbe  pasturage,  and  unless  such  right  was  wlth- 
beld  from  plaintiffs,  who  were  tenants  for 
years,  by  the  terms  or  some  covenant  of  the 
lease,  tbe  plaintiffs  were  acting  within  their 
rights  when  they  grazed  their  stock  upon  the 
land.  Section  819,  Civ.  Code;  Marshall  v. 
Iiulz,  115  Cal.  625,  47  Pac.  587.  Of  course, 
It  should  be  unnecessary  to  say  that,  If  tbe 
lessees  had  succeeded  In  growing  upon  tbe 
land  a  crop  of  hay,  or  of  barley  or  of  wheat, 
worth  harvesting,  In  i>oint  of  quantity  and 
Quality,  they  would  not  bave  been  Justified 
In  entirely  appropriating  tbe  same  for  the 
pasturing  of  tbelr  stock  or  otherwise,  without 
accounting  to  tbe  defendants  for  their  share 
thereof.  But  we  feel  convinced  from  tbe  tes- 
timony adduced  at  the  trial  that,  after  tbe 
disappearance  of  the  flood  vatera  from  the 
Cal.Rep.  89-»l  P.— 48 


land,  tbe  vegetation  growing  tbereon  wbich 
was  at  all  capable  of  ntlUzation  was,  even 
for  the  purposes  of  pasturage,  of  oompara- 
tlvely  little  value,  and  tbat  the  consequence 
of  gathering  it,  If,  indeed  it  was  in  sucb 
condition  as  to  have  rendered  It  practicable 
to  reap  it,  considering  the  cost  and  labor  re- 
quired to  do  ao,  would  bave  been  loss  rather 
than  profit  The  evidence  Indisputably  es- 
tablishes the  fact  tbat  the  plaintiffs,  who  are 
experienced  farmers,  and  who,  from  having 
been  engaged  in  the  business  of  farming  for 
many  years  In  the  section  of  tbe  state  where 
tbe  leased  lands  are  situated,  must  be  thor- 
oughly familiar  with  the  methods  and  re- 
qulremente  of  succeesf ul  fanning  in  that  local- 
ity, unremittingly  strove  to  cultivate  and 
grow  crops  upon  the  property,  as  they  agreed 
to  do,  by  the  covenanto  of  the  lease.  There 
was  no  sane  reason  why  they  should  not 
have  done  ao.  They  had  equal  concern  with 
tbe  defendants  In  the  success  of  the  venture, 
for  their  failure  because  of  negligence  or  for 
any  other  reason  within  their  control  to  make 
tbe  business  prosperous  and  profitable  could 
not  result  otherwise,  quite  naturally,  than  to 
militete  against  their  own  welfare  as  well  as 
against  that  of  the  defendants. 

We  bave  carefully  consulted  all  the  au- 
thorities cited  by  counsel  for  appellants  as 
sustaining  their  several  contentions,  and  read- 
ily concede  that  they  contain  declarations 
of  sound  law,  but  are  unable  to  perceive 
their  apposition  to  tbe  facta  presented  in  the 
case  at  bar.  We  can  find  no  reason  for  dis- 
turbing the  Judgment  or  tbe  order. 

For  the  reasons  stated  In  tbe  foregoing 
discussion,  tbe  Judgment  and  order  appealed 
from  are  affirmed. 

We  concur;  CHIPMAM,  P.  J.;  BUB. 
NBIT,  J. 
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NEVADA  NAT.  BANK  OF  SAN  FRANCIS- 
CO V.  BOARD  OF  SDP'BS  OF  KERN 
COUNTY  et  al.    (Civ.  312.) 

(Court   of  Appral,   Third   District,   California. 
May  28,  1907.    Rehearing  Denied  by  Su- 
preme Court  July  27,  1907.) 

1.  Mandamus  —  Petition  —  Sufficienot  — 
Watehs  and  Water  Cotjhses— Iebigatioh 
Districts — Bonos — Assessments. 

Laws  1897,  p.  267,  c.  189,  {  39,  provides 
that,  in  case  the  Board  of  directors  of  an  irriga- 
tion district  refuse  to  make  an  assessment  to 
pay  interest  on  bonds  or  bonds  maturing,  the 
board  of  supervisors  of  the  county  in  which  the 
office  of  the  board  of  directors  is  situated. shall 
cause  an  assessment  to  be  made,  etc.  Beld 
that  where,  in  mandamus  to  compel  supervisors 
to  mal^e  an  assessment,  it  appeared  that  all  the 
land  of  the  district  was  situated  in  one  county, 
the  petition  was  not  insufficient  because  it  fail- 
ed to  state  that  the  office  of  the  board  of  direct- 
ors was  situated  in  the  county  where  the  pro- 
ceedings were  brought. 

2.  Waters  and  Water  Courses— Ibeigatiom 
Districts— Bonds— Assessments— Levy. 

Laws  1897,  p.  267,  c.  189,  provides  that  the 
board  of  directors  of  an  irrigation  district  shall 
levy  an  assessment  sufficient  to  raise  annual  in- 
terest on  bonds,  and  in  any  year  in  which  the 
bonds  shall  fall  due  mnst  increase  the  assess- 
ment to  an  amount  sufficient  to  pay  the  princi- 
pal, and,  in  case  of  the  neglect  or  refusal  of  the 
board  of  directors  to  cause  such  assessment  and 
levies  to  be  made,  the  asse.ssment  sliall  be  made 
by  the  county  supervisors  of  the  county  in  which 
the  office  of  the  board  of  directors  is  situated 
"in  like  manner  and  with  like  effect  as  if  the 
same  had  been  made  by  the  board  of  directors, 
and  all  expenses  incident  thereto  shall  be  borne 
by  the  district."  Beld,  that  expenses  of  a  levy 
were  properly  included  in  the  levy  made  by  the 
supervisors. 

8.  Mandamus  —  Waters  —  iBBiaATioN  Dis- 
tricts —  Bonds  —  Assessment  —  Compel- 
ling Levy. 

Mandamus  was  properly  awarded  to  com- 
pel supervisors  to  make  an  assessment  and  levy 
under  the  statute,  though  petitioner's  demand 
was  represented  by  a  judgment  against  the  dis- 
trict rendered  in  an  action  on  the  district's 
bonds. 

4.  Waters  and  Water  Courses— Irrigation 
Districts  —  Bonds  —  Assessments  —  Levy 
— Statutes— Validity. 

Section  39,  providing  for  an  assessment  and 
levy  by  the  board  of  supervisors,  is  not  viola- 
tive of  Const,  art.  11,  f  12,  declaring  that  the 
Legislature  shall  have  no  power  to  impose  taxes 
upon  counties  or  public  or  municipal  corpora- 
tions, but  may  by  general  laws  vest  in  the  "cor- 
porate authorities"  thereof  the  power  to  assess 
and  collect  taxes. 

6.  Same. 

Laws  1897,  p.  267,  c.  189,  i  39.  provides 
that  the  board  of  directors  of  an  irrigation  dis- 
trict shall  levy  an  assessment  sufficient  to  raise 
the  annual  interest  on  outstanding  bonds,  and 
in  any  year  in  which  any  bonds  shall  fall  due 
must  increase  the  assessment  to  an  amount  suf- 
ficient to  raise  a  sum  sufficient  to  pay  the  prin- 
cipal of  the  bonds  as  they  mature ;  and  provides 
thiat,  in  case  of  the  neglect  of  the  directors  so 
to  do,  an  assessment  and  levy  shall  be  made  by 
the  board  of  supervisors  of  the  county  in  which 
the  office  of  the  directors  of  the  district  is  situ- 
ated. Held,  that  it  is  not  necessary  that  the  di- 
rectors or  supervisors  make  several  assessments 
for  each  year,  but  the  board  of  supervisors  may 
make  one  levy  and  assessment  for  the  payment 
of  the  aggregate  amount  of  the  installments  of 
interest  and  principal  due  in  successive  years. 


6.  Mandamus— Irrigation  Districts— Bonds 

—Assessments— Levy— Judgment. 

In  mandamus  by  a  judgment  creditor  of  aa 
irrigation  district  to  compel  the  supervisors  to 
make  an  assessment  and  levy  under  Laws  1897, 
p.  267,  c.  1S9,  g  39.  a  judgment  awarding  thi? 
writ  was  not  erroneous  because  it  made  no  pro- 
vision for  other  creditors. 

Appeal  from  Superior  Court,  Kem  County; 
Paul  W.  Bennett,  Judge. 

Mandamus  bj  the  Nevada  National  Bank  of 
San  Francisco  to  comi)cl  the  board  of  super- 
visors of  Kem  county  to  levy  and  collect  a 
tax  for  the  payment  of  a  judgment  In  favor 
of  petitioner  against  the  Peso  Irrigation  dis- 
trict From  a  decree  awarding  the  writ, 
resi)ondents  therein  appeal.    Affirmed. 

J.  W.  P.  Laird,  C.  L.  Claflin,  H.  L.  Packard, 
and  G.  W.  Zartman,  for  appellants.  H.  V. 
Kimberlin  and  G.  H.  Smith,  amicus  curiae. 
Heller  &.  Powers,  for  respondent. 

BURNETT,  J.  The  judgment  or  decree 
from  which  the  appeal  has  been  taken  Is  as 
follows:  "The  alternative  writ  of  mandate  Is- 
sued in  this  action  having  been  served  on  de- 
fendants, and  the  said  defendants  having  ap- 
peared and  answered  the  verified  petition  of 
plaintiff,  and  the  issues  thereby  joined  having 
been  brought  for  trial  before  this  court  sitting 
without  a  jury  this  13th  day  of  February, 
1903.  Messrs.  Heller  &  Powers  appearing  as 
attorneys  for  plaintiff  and  J.  W.  P,  Laird, 
Esq.,  appearing  as  attorney  for  defendants, 
and  documentary  and  oral  evidence  having 
been  Introduced,  and  the  matter  having  been 
argued  and  submitted,  this  court  finds  that  all 
of  the  allegations  set  forth  in  plaintiff's  peti- 
tion or  complaint  are  true;  and  that  the  Poso 
Irrigation  district  Is  a  municipal  corporation 
organized  under  the  laws  of  the  state  of  Cali- 
fornia, and  is  wholly  situated  in  the  coimty 
of  Kern,  state  of  California;  and  that  the 
superior  court  of  the  county  of  Kem,  state  of 
California,  in  the  action  therein  pending, 
wherein  the  above-named  plaintiff  was  plain- 
tiff, and  the  said  Poso  Irrigation  district  was 
defendant,  duly  gave,  made,  and  entered  a 
judgment,  requiring  said  Poso  irrigation  dis- 
trict to  pay  the  said  plaintiff  the  sum  of  |12, 
262.96,  together  with  Interest  thereon,  at  the 
rate  of  seven  (7)  per  cent,  per  annum,  from 
the  26th  day  of  August,  1902,  and  for  other 
purposes;  and  that  said  Poso  Irrigation  dis- 
trict has  no  funds  to  be  applied  to  the  pay- 
ment of  said  judgment;  and  that  there  Is  no 
property  belonging  to  said  Poso  Irrigation 
district  upon  which  execution  could  be  levied ; 
and  that  the  officers  of  said  Irrigation  district 
have  refused  and  neglected  to  levy  an  assess- 
ment or  do  or  perform  any  of  the  acts  provid- 
ed by  law,  to  assess  the  real  property  In  said 
district,  for  the  purpose  of  pnying  the  money 
due  on  said  judgment ;  and  that  the  defend- 
ant, board  of  supervisors,  after  petition  to 
do  so  to  it,  has  also  refused  to  take  the  neces- 
sary steps  to  levy  an  assessment  on  the  proj)- 
erty  of  said  district,  or  to  cause  any  levy  of 
any  assessment  to  be  made  on  the  property  in 
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said  district,  or  to  take  any  steps  for  the 
purpose  of  assessing  said  district,  and  collect- 
ing the  taxes  on  the  property  in  said  district, 
in  order  to  pay  said  Judgment;  and  that 
plaintiff  Is  a  party  beneficially  interested  and 
bas  no  means  of  collecting  its  Judgment  with- 
out the  action  of  said  defendant;  and  that 
said  plaintiff  has  no  plain,  speedy,  adequate, 
or  other  remedy  in  the  ordinary  course  of  law. 
Now,  therefore,  it  is  hereby  ordered,  ad- 
judged, and  decreed  that  said  defendants  Im- 
mediately proceed  to  levy  an  assessment  In  ac- 
cordance with  law  upon  the  real  property 
within  the  boundaries  of  said  Poso  Irrigation 
district  which  is  subject  to  an  assessment  of 
said  district  sufficient  to  pay  said  Judgment 
of  plaintiff,  to  wit,  the  sum  of  $12,202.96,  to- 
gether with  the  interest  thereon  at  the  rate 
of  seven  (7)  per  cent  per  annum  from  the 
2Ctb  day  of  August,  1902,  and  also  all  ex- 
penses incident  to  the  making  of  said  levy 
and  assessment  and  incident  to  the  collection 
of  said  assessment,  which  expenses  shall  be 
estimated  by  the  said  defendant,  board  of 
supervisors,  and  shall  be  Included  within  said 
levy  and  shall  also  Include  plaintiffs  costs 
in  this  action,  which  are  hereby  taxed  at 

$ against  said  defendant,   and  which 

shall  be  Included  within  said  levy,  and  when 
sufficient  money  is  collected  the  defendant 
shall  pay  to  plaintiff  from  the  sum  collected 
whatever  amounts  are  collected  on  said  as- 
sessments until  said  plaintiff  shall  be  paid 
the  said  amounts  hereinbefore  referred  to, 
to  wit,  the  fcum  of  $12,262.96,  together  with  In- 
terest thereon  at  the  rate  of  seven  (7)  per 
cent,  per  annum  from  the  26th  day  of  August, 
^902,  and  the  costs  of  suit  herein.  And  It 
is  further  ordered,  adjudged,  and  decreed 
that  a  peremptory  writ,  of  mandate  shall  be 
issued  to  said  defendants  commanding  them 
to  forthwith  do  the  acts  herein  ordered  that 
they  shall  do,  and  that  a  return  day  be  in- 
serted In  said  writ  as  on  or  before  the  15th 
day  of  September,  1905.  Paul  W.  Bennett, 
Judge  of  the  Superior  Court." 

The  action  is  based  upon  the  provisions  of 
section  39  of  "An  act  to  provide  for  the  or- 
ganization and  government  of  irrigation  dis- 
tricts, approved  March  31,  1807"  (Laws  1897, 
p.  267,  c.  189),  which  is  in  the  following  lan- 
guage: "Sec.  39.  The  board  of  directors  shall 
then  levy  an  assessment  sufficient  to  raise  the 
annual  interest  on  the  outstanding  bonds,  and 
la  any  year  in  which  any  bonds  shall  fall  due 
must  increase  said  assessment  to  an  amount 
sufficient  to  raise  a  sum  sufficient  to  pay  the 
principal  of  the  outstanding  bonds  as  they 
mature.  The  secretary  of  the  board  must 
compute  and  enter  in  a  separate  column  of 
the  assessment  book  the  respective  sums. 
In  dollars  and  cents,  to  be  paid  as  an  assess- 
ment on  the  property  therein  enumerated. 
When  collected,  the  assessment  shall  be  paid 
into  the  district  treasury  and  be  apportioned 
to  the  several  proper  funds.  In  case  of  the 
neglect  or  refusal  of  the  board  of  directors 


to  cause  such  assessments  and  levies  to  be 
made  as  in  this  act  provided,  then  the  assess- 
ment of  property  made  by  the  county  assessor 
and  the  state  board  of  equalization  shall  be 
adopted,  and  shall  be  the  basis  of  assess- 
ment for  the  district,  and  the  board  of  super- 
visors of  the  county  in  which  the  office  of  the 
board  of  directors  Is  situated  shall  cause  an 
assessment  roll  for  said  district  to  be  pre- 
pared, and  shall  make  the  levy  required  by 
this  act,  in  the  same  manner  and  with  like 
effect  as  If  the  same  had  been  made  by  said 
board  of  directors,  and  all  expenses  incident 
thereto  shall  be  borne  by  such  district  In 
case  of  the  neglect  or  refusal  of  the  collector 
or  treasurer  of  the  district  to  perform  the 
duties  imposed  by  law,  then  the  tax  collector 
and  treasurer  of  the  county  in  which  the  office 
of  the  board  of  directors  Is  situated  must, 
respectively,  perform  such  duties,  and  shall 
be  accountable  therefor  upon  their  official 
bonds  as  In  other  cases." 

The  bonded  Indebtedness  herein  involved 
was  Incurred  prior  to  the  enactment  of  said 
statute,  but  this  circumstance  Is  unimportant 
In  view  of  the  fact  that  the  act  of  1889, 
passed  prior  to  the  issuance  of  the  said  bonds 
and  amending  the  act  of  1887,  known  as  the 
"Wright  Irrigation  Act,"  contains  a  provision 
Identical,  as  far  as  the  question  before  us  Is 
concerned,  with  said  section  39  of  the  act  of 
1897.  The  Judgment  herein  is  vigorously  as- 
sailed by  numerous  counsel.  Including  a  learn- 
ed "friend  of  the  court,"  and  we  have  exam- 
ined with  care  the  points  and  cases  to  which 
our  attention  has  been  directed,  and  we  shall 
proceed  to  state  our  views  thereon  In  the 
order  in  which  the  various  propositions  are 
advanced  In  the  briefs. 

The  position  of  appellants,  as  stated  by 
counsel.  Is  that  the  Judgment  must  be  set 
aside,  and  the  writ  vacated,  because:  "(1)  The 
petition  upon  which  the  writ  Is  based  is 
wholly  Insufficient  to  give  the  court  Jurisdic- 
tion to  issue  the  peremptory  or  any  writ  here- 
in. (2)  The  court  exceeded  its  authority  and 
Jurisdiction  In  Its  direction  to  the  board  of 
supervisors  by  said  writ:  (a)  In  directing  a 
levy  and  collection  for  plalntlfTs  costs  ex- 
pended In  the  present  action,  (b)  In  direct- 
ing a  levy  for  expenses  to  be  Incurred  In  such 
levy  and  collection,  (c)  In  directing  said 
board  to  estimate  such  expense  for  the  pur- 
pose of  levy  and  collection,  (d)  In  directing 
said  board  to  pay  over  to  said  plaintiff,  when 
collected,  the  amounts  due  It  on  Its  said  Judg- 
ment (3)  The  court  exceeded  Its  Jurisdiction 
in  directing  said  board  of  supervisors  to  make 
levy  to  pay  said  Judgment  (4)  That  section 
39,  upon  which  this  proceeding  Is  based,  Is 
unconstitutional  and  void." 

In  addition  to  the  foregoing,  the  brief  filed 
by  "amicus  curiae"  presents  specifically  these 
considerations:  "(1)  Upon  the  failure  of  the 
board  of  directors  or  of  the  board  of  super- 
visors. In  any  year,  to  levy  an  assessment  for 
the  interest,  or  the  interest  and  installmenta 
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of  principal,  falling  due  In  that  year,  Its 
power  ceases.  In  otber  words,  tbe  act  does 
not  confer  upon  the  directors  or  the  board 
the  power  to  malce  a  general  assessment  for 
the  aggregate  of  indebtedness  accruing  for  the 
previous  years,  or,  as  in  this  case,  for  a  period 
of  16  years.  The  power,  if  It  exists,  can  only 
be  to  make  separate  annual  assessments  for 
each  year  based  on  the  values  of  that  year; 
for  otherwise  the  obligations  of  the  parties 
would  be  varied,  and  the  act  would  be  uncon- 
stitutional. But  this,  from  the  nature  of 
things.  Is  Impracticable,  at  least  after  the 
lapse  of  a  year  or  two,  and  it  Is  therefore 
submitted  that  the  provision  of  the  amend- 
ment of  18S9,  conferring  the  xwwer  of  assess- 
ment upon  the  board  of  8ui)ervlsors,  is,  on 
this  account,  a  mere  brutum  fulmen,  and 
practically  void.  (2)  By  the  provisions  of  the 
statute  the  taxes  collected  constitute  a  com- 
mon bond  fund  for  the  benefit  of  all  the  cred- 
itors, and  all  have  a  common  Interest  In  it. 
*  •  •  A  suit,  therefore,  to  dispose  of  this 
fund,  cannot  be  maintained  without  making 
the  others  parties,  or  suing  for  their  common 
ben^t.  Code  Civ.  Proc.  S$  378,  379,  382,  389, 
and  Meyer  v.  City  of  San  Francisco  (Cal. 
Sup.)  88  Paa  722.  (3)  If  In  this  state  the 
equitable  doctrine  as  to  laches  be  held  to  ap- 
ply to  proceedings  of  the  court  generally 
(Grain  t.  Aldrlch,  38  Cal.  514,  99  Am.  Dec. 
423),  a  very  extreme  case  of  laches  Is  here 
presented." 

In  support  of  their  first  proposition,  It 
is  urged  by  appellants  that  the  petition  for 
the  writ  of  mandate  Is  fatally  defective.  In 
that  it  doee  not  appear  therein  that  the  of- 
fice of  the  board  of  directors  of  the  Irriga- 
tion district  Is  situated  In  Kern  county, 
where  the  suit  was  brought  The  contention 
Is  based  upon  the  language  of  said  section 
39  that  "the  board  of  supervisors  of  the 
county  in  <which  the  office  of  the  board  of 
directors  Is  situated  shall  cause  an  assess- 
ment," etc.  There  was  no  corresponding 
allegation  nor  finding  In  the  case  at  bar, 
and  It  Is  claimed  that  this  Is  Jurisdictional. 
As  far  as  the  absence  of  any  finding  Is  con- 
cerned, no  such  issue  was  presented,  and  It 
1b  hardly  necessary  to  cite  authorities  to 
the  point  that  the  findings  must  be  confined 
to  the  issues  made  by  the  pleadings.  But 
appellants  are  wholly  at  fault  In  their  claim 
tliat  the  want  of  Jurisdiction  Is  disclosed 
by  the  allegations  of  the  petition.  They 
have  entirely  mistaken  the  rule  as  applied 
to  the  Jurisdiction  of  courts  of  record.  The 
presumptions  here  are  in  favor  of  Jurisdic- 
tion, and  not  against  it  There  can  be  no 
question  that,  under  the  authority  with 
which  superior  courts  are  clothed  by  the 
Constitution,  the  superior  court  In  and  for 
Kern  county.  In  the  exercise  of  Its  general 
powers,  had  Jurisdiction  to  entertain  an  ap- 
plication for  a  writ  of  mandate  against  the 
supervisors  of  that  county.  If  there  were 
any  exceptional  circumstances  which,  if  dls- 


'  closed,  would  divest  the  court  of  Jurisdic- 
tion, In  the  absence  of  any  allpRatlon  con- 
cerning them  In  the  complaint,  the  burden  Is 
upon  the  defendants  to  present  them.  Since 
it  does  not  affirmatively  apiwar  that  by  rea- 
son of  the  peculiar  condition  suggested  the 
court  did  not  have  Jurlsdk-tlon,  by  virtue 
of  Its  general  authority,  the  presumption 
must  be  indulged  against  appellants'  conten- 
tion. But  again,  it  is  manifest  that  the  pro- 
vision was  intended  for  a  case  where  the 
Irrigation  district  comprised  land  in  more 
than  one  county.  Here  it  appears  that  It 
is  confined  entirely  to  Kem  county.  There 
seems  to  be  no  merit  in  this  contention,  and 
we  have  probably  devoted  to  it  more  atten- 
tion than  it  deserves. 

In  the  specification  of  particulars  where- 
in it  is  alleged  the  court  exceeded  its  author- 
ity in  Its  direction  to  the  board  of  super- 
visors, exception  is  taken  to  that  portion  of 
the  decree  providing  for  the  costs  of  the 
present  action  and  expenses  to  be  incurred 
In  the  levy  and  collection  of  the  Judgment 
It  Is  insisted  that  said  section  39  limits  the 
power  of  the  board  of  directors  of  the  dis- 
trict to  the  levy  of  an  assessment  sufficient 
to  raise  the  annual  interest  on  the  outstand- 
ing bonds  and  In  any  year  in  which  any 
bonds  shall  fail  due  to  Increase  such  assess- 
ment to  an  amount  sufficient  to  pay  the 
same  as  they  mature,  and  that  the  delega- 
tion of  authority  to  the  board  of  supervis- 
ors cannot  be  more  comprehensive  than  the 
authority  conferred  upon  the  board  of  di- 
rectors In  the  first  instance.  The  consider- 
ation of  the  costs  of  the  present  action  may 
be  eliminated,  as  the  record  shows  that  no 
amount  was  awarded  for  costs.  The  ex- 
penses of  the  levy  and  assessment  would 
seem  to  be  a  legitimate  portion  of  the  bur- 
den to  l>e  borne  by  the  property  owners  in 
whose  behalf  the  bonded  Indebtedness  was 
incurred.  In  fact  said  section  39  makes 
provision  for  it  in  this  language:  "And  all 
expenses  incident  thereto  shall  be  borne  by 
such  district."  If  we  understand  the  posi- 
tion of  appellants.  It  is  that  other  provision 
Is  made  for  said  expenses  in  case  of  the  levy 
by  the  board  of  directors,  and,  since  there  1> 
a  delegation  of  power  to  the  supervisors, 
their  authority  is  limited  to  the  method 
pointed  out  for  the  directors  to  pursue.  Of 
course,  the  act  contemplates  that  the  board 
of  directors  will  do  its  duty,  and  ample  pro- 
vision Is  made  in  detail  for  Incurring  and 
liquidating  a  bonded  indebtedness.  But  we 
do  not  understand  that  in  the  technical  sense 
the  authority  conferred  upon  said  directors 
Is  sought  to  be  delegated  to  the  board  of 
supervisors.  Rather  is  it  true  that  the  board 
of  directors  Is  empowered  to  bind  the  district 
by  taking  certain  steps,  and  the  authority 
of  the  said  board  to  liquidate  an  indebted- 
ness must  be  exercised  In  the  manner  pointed 
out  But  in  case  of  Its  refusal  or  neglect 
to   act,   then   the   board  of  superrisort  la 
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granted  directiy  by  tbe  Iieglslatnre  the  {raw- 
er to  levy  an  assessment  to  provide  not  only 
for  tbe  payment  of  tbe  amount  due,  but  also 
for  tbe  expense  of  said  levy.  Tbe  statute 
does  not  expressly  provide  tbat  tbe  expense 
flball  be  Included  In  said  levy,  but  It  Is  fairly 
Implied,  and  any  otber  construction  seems 
unreasonable.  Tbe  context  clearly  sbows, 
-we  tblnk,  that  in  this  ^ay  tbe  expenses 
"shall  be  borne  by  the  district" 

Tbe  case  of  Boskowltz  v.  TbomiMon,  144 
Cal.  724,  78  Fac  290,  cited  by  appellants,  is 
not  In  point.  That  was  not  a  case  where 
tbe  directors  refused  to  act.  It  was  a  suit 
to  enjoin  tbe  collection  of  an  assessment, 
and  no  such  question  was  considered  as  is 
Involved  here  in  reference  to  the  authority 
of  the  board  of  supervisors  In  tbe  premises. 
The  Important  point  decided  therein  Is  shown 
by  tbe  following  quotation:  "A  court  of 
equity,  as  such,  in  the  absence  of  statutory 
autborlty,  has  no  jurisdiction  to  enforce  a 
lien  that  is  created  by  statute,  for  tbe  en- 
forcemoit  of  which  the  statute  has  provided 
a  mode.  The  enforcement  of  tbe  lien  In 
SQCb  case  can  be  only  In  tbe  mode  provided 
by  tbe  statute."  It  was  also  held  that  the 
court  sbould  have  determined  the  validity 
of  tbe  assessuent  which  it  was  sought  to 
collect  There  is  nothing  In  tbat  case  In- 
consistent  with  our  position  here,  as  we  bold 
tbat  tbe  oourt  below  directed  tbe  board  of 
supervisors  to  follow  tbe  mode  tbat  is  at 
least  Implied  by  tbe  statute.  Tbe  objection 
tbat  tbe  board  of  supervisors  is  without  au- 
tborlty  to  estimate  the  expenses  of  levying 
and  collecting  the  assessment  Is  also  with- 
out persuasive  force.  As  suggested  by  re- 
spondent no  one  is  presumably  better  fitted 
to  make  the  estimate  than  the  supervis- 
ors, and  we  tblnk  it  Is  implied  that  they 
should  do  so  when  an  emergency  arises  such 
as  in  tbe  case  at  bar. 

Tbe  ipositlon  taken  by  appellants  tbat  the 
lower  court  exceeded  Its  jurisdiction  in  dl' 
recting  the  board  of  sui)ervisors  to  pay  ovei 
to  tbe  plaintiff  from  the  sum  collected  a 
Bu£acient  amount  to  satisfy  plaintitrs  de- 
mand seems  to  be  in  accord  with  tbe  statute. 
Respondent  rather  concedes  tbat  tbe  Judg- 
ment is  erroneous  in  this  respect,  but  claims 
tbat  it  "does  not  affect  the  validity  of 
otber  portions  of  tbe  decree,"  and  tbat 
the  decree  can  be  modified  by  striking  out 
that  provision,  leaving  otber  portions  of 
the  decree  in  full  force  and  effect  Since  tbe 
act  provides  in  tbe  first  instance  that  the  tax 
collector  and  treasurer  of  the  district  shall 
collect  and  receive  the  money,  and,  "in  case 
of  neglect  or  refusal  of  either  of  them  to 
perform  the  duties  Imposed  by  law,  then  tbe 
tax  collector  and  treasurer  of  tbe  county  In 
which  the  office  of  the  board  of  directors  is 
situated  must  respectively  perform  such  du- 
ties and  shall  be  accountable  therefor  upon 
their  official  bonds  as  in  other  cases,"  and 
as  there  is  no  authority  to  depart  from  the 


provisions  of  the  act  the  porti<m  of  tbe  de- 
cree complained  of  sbould  be  strickox  out. 
There  is  no  good  reason,  thongh,  why  this 
should  necessitate  a  new  trial. 

We  cannot  see  any  merit  In  appellants' 
contention  stated  by  them  as  follows:  "The 
petition  to  the  board  of  supervisors  as  well 
as  the  writ  prays  tbat  a  levy  to  pay  tbe 
judgment  therein  set  out  be  made  by  said 
board  of  supervisors  In  conformity  with  tbe 
act  in  question  and  more  particularly  In 
conformity  with  subdivision  39  thereof.  As 
we  have  already  pointed  out,  section  39  re- 
lates specially  to  Interest  on  outstanding 
bonds.  Tbe  decree  and  the  writ  directs  tbe 
levy  to  pay  a  judgment  Tbe  original  con- 
tract between  plaintiff  and  tbe  district  Is 
so  completely  merged  In  the  Judgment  in 
a  new  form  of  contract,  tbat  the  court  cannot 
see  that  it  is  for  interest  on  outstanding 
bonds  and  therefore  payable  by  tbe  provi- 
sions of  section  89."  A  large  number  of 
cases  is  cited  In  support  thereof,  but  their 
effect  seems  to  have  been  misapprehended. 
Tbe  quotation  made  by  appellant  from  Taylor 
V.  Root,  *43  N.  T.  344,  may  be  accepted  as 
a  fair  expression  of  what  is  held  ]n  all  of 
them:  "Tbe  cause  of  consideration  of  the 
judgment  is  of  no  possible  importance;  that 
is  merged  in  the  judgment.  When  recovered 
tbe  judgment  stands  as  a  conclusive  declara- 
tion tbat  the  plaintiff  therein  is  entitled  to 
the  sum  of  money  recovered.  No  matter 
what  may  have  been  tbe  original  cause  of 
action,  tbe  Judgment  forever  settles  tbe 
plaintUTs  original  claim.  *  •  •  xbis 
assent  may  have  been  reluctant  but  in  law 
it  is  an  assent,  and  defendant  is  estopped  by 
tbe  Judgment  to  dissent  F<Mrever  there- 
after, any  claim  on  tbe  judgment  is  setting 
iq>  a  cause  of  actl<m  on  the  contract"  It 
Is  bard  to  perceive  how  appellant  can  obtain 
any  comfort  from  tbe  quotation.  It  is  too 
well  settled  to  be  controverted  that  a  Judg- 
ment does  not  create  a  new  obligatioB.  It 
simply  presente  in  a  different  form  tbe  ob- 
ligation already  incurred,  and,  besides,  it 
affords  the  highest  sanction  of  tbe  law  to 
tbe  validity  of  the  obligation.  It  seems 
to  be  established  by  the  authorltieB  that  the 
proi)er  course  to  pursue  when  municipalities 
refuse  to  pay  their  bonds  is  by  as  action  at 
law  to  establish  the  validity  of  the  bonds 
and  tbe  amount  due  thereon,  and  then  to 
apply  for  a  writ  of  mandate  to  c<Hnpel  the 
proper  authorities  to  raise  what  is  required 
to  satisfy  the  debt  by  tbe  assessment  and 
levy  provided  by  statute.  The  following 
cases  cited  by  respondent  so  hold:  Heine  v. 
(Commissioners,  19  Wall.  (U.  S.)  665,  22 
L.  Ed.  223;  Herring  v.  Modesto  IrrigaUon 
District  (C.  C.)  95  Fed.  705,  710;  Marra  v. 
San  Jacinto  &  Pleasant  Valley  Irrigation 
District  (C.  C.)  131  Fed.  780,  789;  Board 
of  Supervisors  of  Riverside  County  v.  Thomi)- 
son,  122  Fed.  800.  59  C.  C.  A.  70.  Tbe  lat- 
ter case  was  similar  to  tbe  one  at  bar,  in- 
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volving  the  same  statute,  and  from  It  the  fol- 
lowing quotation  Beems  germane:  ''The  pres- 
ent proceeding  is  not  a  new  action  to  estab- 
lish the  rights  of  the  defendant  in  error  as 
against  other  parties.  It  is  a  proceeding  In 
the  nature  of  an  execution  to  enforce  the 
judgment  already  rendered.  The  right  of 
the  defendant  in  error  to  call  upon  the  board 
of  directors  to  enforce  the  Judgment  was  es- 
tablished in  that  Judgment  as  well  as  hia 
right  to  have  recourse  to  the  board  of  super- 
visors in  case  of  the  refusal  or  neglect  of 
the  board  of  directors  to  make  the  levy  and 
assessment  Neither  the  board  of  directors 
nor  the  board  of  supervisors  nor  the  tax- 
payers of  the  Perrls  irrigation  district  can 
be  heard  to  defend  the  present  proceeding 
on  any  of  the  grounds  litigated,  or  which 
might  have  been  litigated,  in  the  former  ac- 
tion." 

The  principal  attack  directed  against  the 
judgment  is  based  upon  the  ground  that  said 
section  39  Is  unconstitutional  for  these  rea- 
sons: (1)  Because  It  delegates  the  power  to 
assess  and  collect  taxes  in  the  district  to  oth- 
er than  corporate  authorities  thereof;  (2)  be- 
cause it  directs  the  assessment  of  property 
within  the  district  to  be  made  by  persons 
not  representatives  of  the  district;  (3)  be- 
cause it  delegates  to  a  legislative  officer  the 
power  to  perform  the  purely  executive  func- 
tions of  the  assessor.  In  this  connection  at- 
tention is  directed  to  section  12,  article  11, 
and  section  10,  article  13,  of  the  Constitution 
of  this  state  and  numerous  decisions  of  our 
Supreme  Court.  Said  section  12,  supra,  pro- 
vides that  "the  Legislature  shall  have  no  pow- 
er to  impose  taxes  upon  counties,  cities,  towns 
or  other  public  or  municipal  corporations  or 
upon  the  inhabitants  or  property  thereof,  for 
county,  city,  town  or  other  mimiclpal  pur- 
poses, but  may  by  general  laws  vest  In  the 
corporate  authorities  thereof  the  power  to  as- 
sess and  collect  taxes  for  such  purposes,"  and 
said  section  10  provides  for  the  assessment 
of  property  where  it  is  situated  "in  the  man- 
ner prescribed  by  law." 

As  pointed  out  by  respondent  many  of  the 
decisions  cited  by  appellant  were  rendered 
under  the  Constitution  of  1849,  which  con- 
tained the  following  provision:  "Taxation 
shall  be  equal  and  uniform  throughout  the 
state.  All  property  in  this  state  shall  be 
taxed  in  proportion  to  Its  value,  to  be  ascer- 
tained as  directed  by  law ;  but  assessors  and 
collectors  of  town,  county  and  state  taxes 
shall  be  elected  by  the  qualified  electors  of 
the  district,  county  or  town  In  which  the 
property  taxed  for  state,  county  or  own  pur- 
poses is  situated."  If  that  provision  were  a 
part  of  the  organic  law  now.  It  is  probable 
that  said  section  39  would  be  unconstitution- 
al, In  so  far  as  It  provides  for  the  steps  to  be 
taken  by  the  board  of  supervisors ;  but  under 
the  present  Constitution  the  power  to  assess 
and  collect  taxes  is  conferred  ui)on  "the  cor- 
porate authorities,"  with  the  restriction  that 


the  assessment  shall  be  made  where  the 
property  is  situated  and  in  the  manner  pre- 
scribed by  law.  We  cannot  see  that  said  sec- 
tion 39  Is  in  conflict  with  this  requirement. 
The  board  of  supervisors  is  a  "corporate  an- 
thorlty"  of  the  district,  and  the  assessment 
and  levy  according  to  the  terms  of  the  decree 
are  to  be  made  as  "prescribed  by  law." 

In  the  case  of  McCabe  v.  Carpenter,  102 
Cal.  470,  36  Pac.  837,  It  is  said :  "It  is  con- 
tended that  the  law  [referring  to  a  statute 
establishing  high  schools]  is  unconstitutional. 
In  that  it  authorizes  the  county  superhitend- 
ent  of  schools  to  furnish  to  the  board  of  su- 
pervisors an  estimate  for  the  tax  and  makes 
it  the  duty  of  the  board  to  proceed  to  fix  a 
rate  which  will  realize  the  amount,  thus 
leaving  the  amount  of  the  tax  wholly  to  the 
discretion  of  an  executive  officer,  and  leaving 
no  discretion  in  the  board."  The  conclusion 
of  the  court,  announced  by  Commissioner 
Temple,  was:  "But  since  the  power  to  levy 
a  tax  is  purely  legislative,  It  would  seem  to 
follow  that  the  power  cannot  be  vested  in  any 
other  authorily  of  the  local  corporation  than 
the  body  In  which  is  vested  the  legislative 
power  of  such  municipal  corporation.  At  ail 
events  it  could  not  vest  such  iwwer  ha  an  ex- 
ecutive officer  of  such  corporation."  Here 
the  board  of  supervisors  is  authorized  to 
make  the  levy  In  case  of  the  refusal  of  the 
directors  to  act,  the  statute  in  question  makes 
the  board  a  part  of  the  "corporate  authority" 
of  the  district,  the  board  is  undoubtedly  a 
legislative  body,  it  does  not  make  the  assess- 
ment, but  bases  the  levy  upon  the  assessment 
made  by  the  county  assessor,  and  we  fall  to 
see  how  there  Is  any  violation  of  the  provi- 
sions of  the  Constitution,  especially  when,  as 
here,  the  district  Is  confined  to  one  county. 

In  Board  of  Education  v.  Board  of  Trus- 
tees, 129  Cal.  604,  62  Pac.  173,  there  Is  an  In- 
teresting discussion  of  article  1,  §  12,  of  the 
Constitution,  and  it  Is  said  by  the  court 
through  the  commissioner  who  Is  the  amicus 
curiae  herein:  "These  provisions  apply  to 
all  kinds  of  public  or  municipal  corporations, 
or  we  may  say  to  all  municipalities  and  quasi 
municipalities.  These  differ  greatly  In  their 
organization.  In  some,  as  In  cities  general- 
ly, the  powers  of  the  government  are  distribut- 
ed into  separate  departments;  In  others  all 
the  powers  of  the  municipality  are  invested 
in  one  body — as,  e.  g..  In  the  board  of  su- 
pervisors of  a  county,  the  board  of  trustees 
of  a  school  district,  etc.  In  the  latter  case 
the  board  of  supervisors  or  board  of  trustees, 
or  other  governing  body,  constitutes  the  cor- 
porate authority  of  the  municipality.  In  which 
might  be  vested  the  powei*  to  impose  taxes." 
So  It  may  be  admitted  that  in  the  first  In- 
stance the  duty  here  is  cast  upon  the  board 
of  directors  of  the  district  to  make  the  levy ; 
but  in  case  of  its  refusal  to  act  the  board  of 
supervisors  constitutes  the  legislative  corpo- 
rate authority  to  supply  the  onils.<!lon.  The 
power  of  the  Legislature  Is  not  exhausted 
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when  It  confers  tbe  authority  upon  the  di- 
rectors ;  but  it  may  also  authorise  the  super- 
visors  to  perform  a  similar  function  In  cer- 
tain contingencies.  This  It  has  done.  It 
would  seem  Just  and  reasonable  that  this 
power  should  be  lodged  In  some  body  outside 
of  the  board  of  directors  of  the  district  to 
meet  such  an  emergency  as  Is  here  presented, 
where,  according  to  the  findings  of  the  court, 
said  directors  bare  repudiated  a  legal  obli- 
gation and  have  endeavored  to  prevent  its 
enforcement 

There  seems  to  be  no  decision  of  the  Su- 
preme C!oart  passing  directly  upon  the  con- 
stitutionality of  the  proceeding  herein  Involv- 
ed, bat  an  application  of  the  principles  so 
clearly  enunciated  In  the  able  opinion  of  Mr. 
Justice  Harrison  in  the  leading  case  of  In  re 
Madera  Irrigation  District,  92  Cal.  296,  28 
Pac.  272,  675,  14  L.  R.  A.  755,  27  Am.  St. 
Hep.  106,  wherein  the  Wright  irrigation  law 
is  upheld,  in  our  opinion  leads  to  the  conclu- 
sion that  said  section  89  Is  not  obnoxious  to 
tbe  Constitution.  In  that  case  it  Is  said: 
"Whenever  a  special  district  of  the  state  re- 
quires special  legislation  therefor,  it  Is  com- 
petent for  the  Legislature  by  general  law  to 
authorize  the  organization  of  such  district  in- 
to a  public  corporation,  with  such  powers  of 
government  as  it  may  choose  to  confer  upon 
It.  It  is  not  necessary  that  such  public  cor- 
poration should  be  vested  with  all  govern- 
mental powers,  but  the  Legislature  may  clothe 
it  with  such  as  in  its  Judgment  are  proper  to 
be  exercised  within  and  for  the  benefit  of 
such  district"  And  It  was  held  that  these 
corporations  are  mere  agencies  of  the  state 
In  local  government  that  they  possess  only 
the  powers  conferred  by  the  Legislature,  and 
that  It  was  the  purpose  of  the  Con.stltutlon 
to  leave  In  the  hands  of  the  Legislature  full 
discretion  In  reference  to  the  government  of 
said  corporations.  In  the  exercise  of  this  dis- 
cretion the  Legislature  has  conferred  upon 
the  legislative  body  of  the  county  a  certain 
supervisory  authority  over  the  district.  This 
seems  to  be  a  reasonable  provision  in  further- 
ance of  tbe  design  of  the  framers  of  the  Con- 
stitution. As  tbe  section,  when  fairly  con- 
strued, requires  the  board  of  supervisors  to 
base  the  levy  upon  the  assessment  of  the 
county  assessor,  there  would  seem  to  be  no 
force  In  the  contention  of  the  appellant  that 
the  property  owners  have  no  opportunity  to 
be  beard  to  correct  any  defects  In  tbe  assess- 
ment 

The  most  serious  objection,  probably,  is  the 
one  made  by  the  amicus  curlne:  "That  an 
annual  assessment  upon  the  real  property  in 
the  district  is  the  exclusive  mode  provided 
by  the  statute  for  the  payment  of  the  prin- 
cipal of  the  bonds  authorized  by  the  statute 
to  be  Issued."  In  this  connection  he  cites 
the  case  of  Merchants'  Bank  v.  Elscondido 
District,  144  Cal.  329,  77  Pac.  937.  It  is 
therein  stated:  "The  act  providing  for  the 
organization  of  the  district,  and  the  organiza- 


tion of  the  district  under  tbe  provisions  of 
the  act  by  the  votes  of  the  electors,  cannot 
be  otherwise  regarded  than  as  a  contract  be- 
tween the  state  and  the  individuals  whose 
property  was  thereby  affected."  The  sound- 
ness of  that  proposition  would  scarcely  be 
questioned  by  any  one.  It  Is  further  stated 
that:  "The  burden  thus  imposed  was  that 
the  bonds  issued  under  the  act  should  be 
paid  by  revenue  derived  from  an  annual  as- 
sessment ui)on  the  real  property  of  the  dis- 
trict, and  that  their  lands  'should  be  and 
remain  liable'  for  sucb  assessment,  and  this 
Implied  that  this  should  be  the  extent  of 
the  burden.  But  by  the  amendatory  act  the 
board  of  directors  Is  authorized,  without  the 
consent  or  even  the  knowledge  of  the  land- 
owners, to  pledge  or  hypothecate  the  property 
acquired  with  their  money."  Hence  It  was 
held  that  the  amendment  would  deprive  the 
landowners  of  their  property  without  due 
process  of  law  and  was  also  a  violation  of 
the  Inhibition  against  impairing  the  obliga- 
tion of  contracts,  since  the  pr<^erty  owners 
were  only  liable  "for  continued  assessments 
until  the  balance  of  tbe  bonds  shall  be  paid." 
No  fault  can  be  found  with  that  decision  as 
applied  to  tbe  facts  of  tbe  case.  The  amend- 
ment held  unconstitutional  was  enacted  after 
the  Issuance  of  the  bonds,  and  it  Is  too  clear 
for  argument  that  it  gave  the  bondholders 
security  that  was  not  provided  by  the  law 
at  the  time  the  obligation  was  Incurred  by 
the  district,  and  was  therefore  in  violation  of 
the  terms  of  the  contract  between  the  debtors 
and  creditors.  The  case  is  in  point  here  if  It 
can  be  shown  that  the  method  provided  for 
the  collection  of  the  debt  adds  to  tbe  property 
owners  an  additional  burden  to  what  was  im- 
posed by  the  statute  at  the  time  the  bonds 
were  Issued.  But,  as  we  have  seen,  tbe  stat- 
ute has  not  been  substantially  changed,  and 
so  tbe  question  resolves  Itself  into  one  as 
to  the  proper  construction  of  said  section  39. 
The  statute  no  doubt  contemplates  annual 
assessments,  as  It  Is  constructed  upon  the 
theory  that  the  board  of  directors  will  do  Its 
duty,  but  It  does  not  prescribe  that  this 
shall  be  tbe  exclusive  method  of  raising  tbe 
money  to  pay  the  bonds. 

The  argument  made  by  respondent  is  sub- 
stantially this:  The  board  of  directors  of 
the  district  is  not  required  to  levy  the  as- 
sessment at  any  particular  date,  but  must 
make  It  after  the  equalization  of  the  assess- 
ment made  by  the  assessor  of  the  district 
This  levy  by  said  board  may  be  as  late,  then, 
as  the  end  of  tbe  fiscal  year,  and  hence  It 
could  not  be  said  to  be  In  default  till  the  end 
of  the  year,  and  hence  the  powers  of  the 
supervisors  could  not  be  Invoked  till  after 
that  time.  The  power  of  the  board  of  super- 
visors must  therefore  be  exercised  In  making 
the  levy  for  the  payment  of  interest  conpons 
or  Installment  coupons  which  matured  In  a 
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preTlouB  year.  Furthermore,  the  statute  does 
not  provide  tbe  time  wben  the  levy  shall  be 
made  by  the  supervisors,  and  there  is  noth- 
ing therein  Inconsistent  with  the  position 
that  one  levy  may  be  made  for  the  payment 
of  the  aggregate  amount  of  installmraits  of 
interest  and  principal  due  in  successive  years. 
The  contention  of  the  amicus  curite  is:  "If 
the  power  still  exists  in  the  directors  or  super- 
visors to  make  any  assessment  and  levy.  It 
can  only  be  to  make  several  assessments  for 
each  year,  and  each  assessment  must  be  of 
the  values  of  the  lands  of  tbe  district  In  that 
year."  This,  he  contends,  is  impracticable, 
and  hence  he  would  have  the  court  reach  the 
conclusion  that  there  is  no  method  provided 
for  the  payment  of  tbe  debt  and  the  bond- 
holders are  without  redress. 

We  are  not  inclined  to  consider  the  law 
so  impotent  as  is  implied  by  appellants*  ar- 
gument We  hold  that  the  burdens  of  the 
property  owners  have  not  been  increased 
since  they  Incurred  the  obligation  to  pay 
these  bonds.  The  statute,  In  our  opinion, 
does  not  expressly  nor  by  implication  pro- 
hibit tbe  method  adopted  herein  for  the  col- 
lection of  the  money  due.  In  fact,  the  for- 
bearance to  sue  for  several  years  and  the  use 
of  one  levy,  instead  of  many,  constituted  a 
favor  to  the  debtors  and  tended,  not  to  in- 
crease, but  to  reduce,  the  burden  of  the  prop- 
erty owner. 

We  fall  to  see  any  force  in  the  contention 
that  the  Judgment  is  erroneous  because  it 


makes  no  provision  ft>r  other  creditors  The 
debtor  should  hardly  be  allowed  to  raise  this 
question  when  it  appears  that  the  amount 
claimed  is  due  the  creditor  who  has  brought 
the  suit  Again,  there  is  nothing  to  show 
that  the  other  bonds  issued  have  not  been 
paid,  or  that  there  is  any  other  creditor  who 
desires  to  participate  in  the  fond.  If  there 
are  other  creditors  whose  claim  tbe  appel- 
lants are  solicitous  to  have  paid,  it  is  fair 
to  presume  that  respondent  will  not  object  to 
an  increase  in  the  amount  of  the  levy  so  as 
to  meet  the  other  obligations  of  the  district 

Tbe  question  of  laches  suggested  by  appel- 
lants la  disposed  of  by  the  case  of  Cahill  v.  Su- 
perior Court,  146  CaL  42,  78  Pac  467.  We 
thfaik  tbe  circumstances  detailed  in  the  peti- 
tion for  the  writ  excuse  the  delay,  and  show 
that  no  prejudice  has  been  caused  thereby  to 
appellants. 

The  court  below  Is  directed  to  modify  the 
Judgment  by  striking  therefrom  the  following: 
"And  wben  sufficient  money  is  collected  the 
defendant  shall  pay  to  plaintiff  from  the  sum 
collected  whatever  amounts  are  collected  tn 
said  assessments  imtil  said  plaintiff  shall  be 
paid  the  said  amounts  hereinbefore  referred 
to,  to  wit,  the  sum  of  $12,262.96,  together 
with  interest  thereon  at  the  rate  of  7  per  cent 
per  annum  from  the  26th  day  of  August,  1902, 
and  tbe  costs  of  suit  herein" — and  as  so  modi- 
fled  the  Judgment  is  affirmed. 

We  concur;    OHIPMAN,  P.  J.;  HABT,  J. 
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CHRISTENSEN  ▼.  BEEBE,  Sheriff. 

(Supreme  Court  of  Utah.    June  25,  1907.    On 

Rehearing,   Aug.   1,   1907.) 

1.  HOMK8TEAD  — SAUS  — EXEUFTION    01     PBO- 
CEEDS. 

The  acceptance  of  an  oral  promise  to  de- 
liver brick  in  consideration  of  the  conTeyance 
of  land  constituting  a  homestead  is  not  a  "re- 
ceipt of  the  proceeds"  of  a  sale  thereof  within 
Rev.  St.  1898,  i  1158,  exempting  the  "pro- 
ceeds" of  a  sale  of  a  homestead  for  one  year 
after  the  "receipt  thereof.''  and  the  year  of 
exemption  does  not  run  from  that  time,  but 
from  the  time  of  delivery  of  the  brick. 

2.  Same. 

The  term  "proceeds,"  used  in  Rev.  St. 
1898,  §  1158,  exempting  the  "proceeds"  of  a 
sale  of  a  homestead  for  one  year  after  the  re- 
ceipt thereof,  means  some  tangible  thing  which 
is  the  subject  of  manual  delivery  and  receipt. 

On  Petition  for  Rehearing. 

3.  Shebiffs— Liability  fok  Misconduct. 

Though  property  may  have  been  lawfully 
seized  by  a  sheriff  under  an  execution,  yet,  if 
he  thereafter  wrongfully  converted  it  to  his  own 
use,  he  is  liable. 

Appeal  from  District  Coort,  Seventh  Dis- 
trict; Ferdinand  Erlckson,  Judge. 

Action  by  Lars  Cbrlstensen  against  Oscar 
Beebe,  as  sheriff,  from  a  judgment  for  de- 
fendant, plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

F.  E.  Woods,  S.  A.  King,  and  Saml.  Rus- 
sell, for  appellant.  H.  J.  Dinniny,  for  re- 
spondent. 

FRICK,  J.  The  plaintiff  sues  to  recover 
the  value  of  certain  property  alleged  to  have 
been  converted  by  the  defendant  The  ques- 
tions to  Toe  determined  arise  out  of  the  facts 
stated  in  the  complaint  wherein  It  Is,  In  sub- 
stance, alleged  that  plaintiff,  at  the  time  men- 
tioned in  the  complaint,  was,  and  now  Is,  a 
resident  of  Utah,  the  head  of  a  family  con- 
sisting of  bis  wife  and  three  children,  all  of 
whom  are  dependent  on  him  for  support; 
that  on  June  26,  1905,  and  from  thenceforth 
the  plaintiff  was,  and  now  is,  the  owner  of 
and  entitled  to  the  possession  of  10,000  brick 
of  the  value  of  $65;  that  on  the  said  26th 
day  of  June,  at  Castle  Dale,  Emery  county, 
Utab,  by  virtue  of  an  execution  duly  issued 
by  the  clerk  of  the  district  court  of  said 
county  upon  a  judgment  duly  filed  therein, 
the  defendant,  as  sheriff  of  said  county, 
wrongfully  and  unlawfully  levied  upon  and 
seized  said  10,000  brick  as  the  property  of 
the  plaintiff;  that  the  judgment  upon  which 
said  execution  was  issued  was  not  recovered, 
either  in  whole  or  In  part,  for  the  purchase 
price  of  said  brick:  that  said  brick  at  the 
time  of  levy  and  seizure  were,  and  now  are, 
exempt  from  execution  sale  under  process 
under  the  laws  of  this  state;  that  said  brick 
were  the  proceeds  of  a  sale  of  plaintiff's  real 
estate  constituting  his  homestead,  not  ex- 
ceeding in  value  the  sum  of  |150,  which 
plaintiff,  on  or  about  the  month  of  May, 
1903,  sold  and  thereafter  duly  conveyed  to 
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one  Peterson  for  a  consideration  of  $100, 
which  consideration  Peterson  agreed  to  pay 
to  plaintiff  in  the  summer  or  fall  of  1904  by 
the  delivery  of  bricks  or  adobes  to  him; 
that  plaintiff  always  has  claimed,  and  now 
claims,  said  brick  as  exempt,  the  same  being 
part  of  the  proceeds  of  the  sale  of  said 
homestead,  and  that  said  homestead  was 
sold  and  said  brick  were  agreed  to  be  de- 
livered and  received  and  used  for  the  pur- 
pose of  constructing  a  dwelling  house  as  a 
home  upon  plaintiff's  real  estate  at  Castle 
Dale,  Emery  county,  Utah,  now  owned  and 
occupied  as  a  homestead  by  the  plaintiff,  the 
value  of  which  does  not  exceed  the  value  of 
$8U0,  and  which  is  all  the  real  estate  owned 
by  the  plaintiff;  that  no  part  of  said  brick 
had  ever  been  delivered  to  plaintiff,  and  he 
had  never  received  the  same,  or  any  part 
thereof,  but  that  the  same  were  levied  upon 
by  the  defendant  as  the  property  of  plaintiff 
before  delivery  to  or  the  receipt  thereof  by 
blm;  that  ever  since  the  levy  and  seizure  of 
said  brick  the  defendant  has  wrongfully  de- 
tained the  same  from  the  plaintiff,  and  on 
the  Cth  day  of  July,  1905,  at  Castle  Dale. 
Emery  county,  Utah,  the  said  defendant 
wrongfully  converted  said  brick  to  hia  own 
use,  to  the  damage  of  the  plaintiff  In  the  sum 
of  $05;  that  on  the  25th  day  of  July,  1905, 
and  before  the  commencement  of  this  ac- 
tion, the  plaintiff  demanded  said  brick  from 
the  defendant,  and  on  said  day  notified  him 
that  he  claimed  the  same  as  exempt  from 
levy  upon  execution.  Upon  substantially  the 
foregoing  allegations  plaintiff  prayed  judg- 
ment against  said  defendant  for  the  value  of 
said  briclL.  The  defendant  appeared  and  de- 
murred to  the  complaint  upon  the  ground 
that  it  failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was 
sustained;  and,  the  plaintiff  electing  to  stand 
on  his  complaint,  the  court  duly  entered 
judgment  against  him,  dismissing  the  ac- 
tion, from  which  plaintiff  appeals. 

The  only  error  assigned  Is  the  action  of  the 
court  in  sustaining  the  demurrer.  It  will  be 
observed  that  the  complaint  Is  not  as  clear 
as  it  might  be  with  regard  to  the  allegations 
constituting  the  alleged  conversion  of  the 
brick.  There  is  no  direct  allegation  that 
defendant  sold  the  brick  under  the  execu- 
tion, under  which  the  levy  was  made,  but  it 
is  directly  alleged  that  defendant  wrongfully 
converted  the  same  to  his  own  use.  If  this 
were  so,  the  levy  under  the  execution,  bow- 
ever  lawful,  would  afford  the  defendant  no 
protection,  regardless  of  whether  the  brick 
were  subject  to  execution  or  not.  With  re- 
gard to  this,  however,  and  in  rcRpect  to 
other  minor  defects  of  the  complaint,  both 
parties,  with  a  most  commendable  spirit  of 
fairness,  have  stripped  the  matter  from 
technicalities,  and  have  asked  that  the  rea! 
and  only  question  involved,  to  wit,  the  ex- 
empt cliaracter  of  the  brick,  be  oon.sidered 
and  determined  by  us,  and  have  expressed  u 
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daslre  that  for  that  purpose  the  complaint 
Bhoold  be  considered  as  sufficient.  In  defer- 
ence to  those  -wishes  we  shall  so  consider  It. 
The  question  therefore  is,  were  the  10,000 
brick  exempt  as  a  part  of  the  proceeds  of 
the  sale  of  plaintiff's  homestead,  within  the 
purview  of  section  1158,  Rev.  8t  1898,  which, 
so  far  as  material  here,  provides,  "and  the 
proceeds  of  the  sale  thereof  (homestead),  to 
the  amount  of  the  exemption  existing  at  the 
time  of  sale,  shall  be  exempt  from  execution 
or  other  process  for  one  year  after  the  re- 
ceipt thereof  by  the  person  entitled  to  the 
exemption"?  We  remark,  first,  that  there  can 
be  no  reasonable  doubt  with  regard  to  the 
10,000  brick  as  constituting  a  part  of  the 
proceeds  of  the  sale  of  plaintiff's  real  estate, 
which  It  is  alleged,  and  admitted  by  the  de- 
murrer, constituted  his  homestead,  and  thus 
at  the  time  of  the  sale  thereof  was  exempt, 
together  with  the  proceeds  thereof  to  the  ex- 
tent of  at  least  $1,500.  The  exempt  charac- 
ter of  the  proceeds,  however,  continued  so 
only  for  the  period  of  one  year  after  the 
"receipt  thereof  by  the  plaintiff,  and  thus 
the  question  arises,  what  constitutes  the  re- 
ceipt of  the  proceeds  of  the  sale,  within  the 
piirvlew  of  section  1158  above  quoted?  De- 
fendant's counsel  contends  that  the  proceeds 
as  applicable  to  voluntary  sales  of  homestead 
consists  in  whatever  the  seller  agrees  to  ac- 
cept and  receive  as  the  consideration  or  pay- 
ment for  the  homestead,  be  the  same  money, 
property,  or  anything  else  which  represents 
property  or  value.  This  contention  seems 
not  only  Just  upon  principle,  but,  as  might 
well  be  exiwcted,  is  also  sustained  by  the 
authorities.  Bailey  v.  Steve,  35  N.  W.  735, 
70  Wis.  316;  Phelps  v.  Harris,  101  U.  S.  380, 
25  L.  Bd.  855;  Hoppe  t.  Goldberg,  53  N.  W. 
17,  82  Wis.  660.  Of  course,  the  meaning  of 
the  term  "proceeds"  may  be  extended  or  re- 
stricted In  accordance  with  the  particular  sub- 
ject-matter out  of  which  they  arise,  or  with 
regard  to  the  peculiar  disposition  or  applica- 
tion to  be  made  of  them.  With  regard  to 
a  forced  sale  upon  execution,  the  proceeds 
are,  of  course,  always  understood  to  be  in  the 
form  of  money,  or  some  other  medium  of 
exchange,  the  equivalent  of  money;  or.  If  an 
agent  were  empowered  to  sell  goods,  or  col- 
lect accounts,  and  account  for  the  proceeds 
derived  therefrom,  in  the  absence  of  an  ex- 
press agreement  to  the  contrary,  he  would 
have  to  account  in  money,  or  In  some  medi- 
um of  exchange  which  passed  as  such. 
When  we  have  reference,  however,  to  a  vol- 
untary sale  or  disposition  of  a  homestead, 
within  the  provisions  of  section  1158,  "pro- 
ceeds," of  necessity,  and  for  the  benefit  of 
the  owner,  must  be  considered  as  comprising 
any  tangible  thing  of  value  he  Is  willing  to 
accept  The  exemption  of  a  homestead,  or 
the  proceeds  thereof.  Is  grounded  on  public 
policy,  and  should  not  be  restricted  to  money 
only.  The  different  meanings  applied  to  pro- 
ceeds are  shown  in  volume  6  of  Words  and 


Phrases,  under  the  title  "Proceeds,"  com- 
mencing on  page  5638,  to  whldi  we  refa  for 
farther  illustration. 

Plaintiff's  coimsel  ■trennooBly  insist  that 
the  10,000  brick  and  nothing  else  constltnted 
the  proceeds  of  the  sale  or  exchange  of  plain- 
tifTs  homestead,  and  in  view  that  they  had 
not  been  segregated,  tliat  is,  set  apart  aa  bis 
brick,  and  had  not  been  delivered  to  nor  re- 
ceived by  him  within  a  year  prior  to  the  levy, 
that  therefore  they  did  not  lose  their  exempt 
character,  and  were  not  subject  to  sale  on 
execution.  Upon  the  other  hand,  defendant's 
counsel  contends  with  equal  fervor  that  the 
proceeds  of  sale  of  plalntUTs  homestead  con- 
sisted of  Peterson's  promise  and  obligation  to 
deliver  the  brick  to  plahitlff,  and  that  plain- 
tiff accepted  this  promise,  and  therefore  re- 
ceived It  in  May,  1903,  when  the  sale  of  the 
homestead  took  place,  and  that  the  promise 
and  obligation,  that  is,  the  debt  owing  by  Pe- 
terson to  plaintiff,  was  exempt  for  a  period  of 
one  year  and  no  longer.  This  brings  ns  to 
the  real  question  In  tills  case,  to  wit,  what  is 
meant  by  the  phrase  In  section  1168,  in  refer- 
ring to  the  proceeds,  that  they  shall  be  ex- 
empt "for  one  year  after  the  receipt  thereof"? 
The  section  should  be  construed,  if  possible, 
so  as  to  carry  Into  effect  the  obvious  purpoee 
and  Intention  of  the  Legislature  in  adopting 
it.  Statutes  of  this  kind  are  grounded  apon 
sound  public  policy,  and  thus  fall  within  the 
category  of  statutes  usually  favored  by  the 
courts,  and  hence  are  generally  accorded  what 
is  termed  a  liberal  construction,  with  the  view 
of  fully  effecting  the  purpose  aimed  at  by  the 
Legislature  In  adopting  them.  While  all  thia 
Is  true,  courts  cannot  rightfully  extend  the 
period  of  time  within  which  a  certain  claas 
of  persona  may  claim  designated  property 
as  exempt  from  forced  application  to  the 
payment  of  their  debts.  This  power  belongs 
to  the  Legislature,  not  to  the  courts.  But 
this  court  should  not  by  strict  construc- 
tion frustrate  that  whlt^  the  Legislature 
sought  to  accomplish;  nor  should  it  do  this 
by  permitting  the  case  actually  presented  to 
be  determined  upon  principles  other  than 
those  applicable  to  the  facts,  simply  because 
It  might  be  easier  to  do  so,  or  because  from 
an  apparent  analogy  the  case  seems  to  fall 
within  a  class  of  decisions  which  are.  In  fact, 
based  upon  statutes  greatly  differing  from 
our  own.  By  adopting  section  1158  the  Leg- 
islature evidently  Intended  that  the  owner  of 
a  homestead  should  enjoy  the  fullest  oppor- 
tunity to  use  and  to  dispose  of  It  and  to  have 
one  full  year  In  which  to  acquire  another 
with  the  proceeds  derived  from  the  first,  and 
for  that  purpose  to  be  in  actual  possession 
«f  such  proceeds,  so  that  he  may  apply  them 
to  the  purpose  Intended.  If  the  Legislature 
did  not  Intend  Just  this,  it  would  have  beoa 
easy  for  It  to  have  limited  the  time  within 
which  another  homestead  was  to  be  acquired 
to  one  year  from  the  sale  of  the  first  The 
mere  fact  that  the  terms  "proceeds"  and  the 
"receipt  thereof'  are  used  ia  ooncluslw  that 
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It  wu  not  Intended  to  Ilmtt  either  the  medl- 
vm  that  could  be  accepted,  or  the  time  In 
which  it  must  be  receiyed;  but  the  time  for 
which  the  "proceeds"  are  exempt  only  was 
limited  to  one  year  "after  the  receipt  there- 
of." The  owner  may  thus  take  sheep,  cattle, 
horses,  or  any  other  species  of  property  In  ex- 
change for  bis  homestead,  and  whatever  he 
receives  retains  its  exempt  character  for  the 
period  of  one  year  after  he  has  received  It. 
It  Is  contended,  however,  that  if  plaintiff 
had  received  sheep,  cattle,  horses,  or  a  prom- 
issory note,  or  any  other  tangible  property 
for  his  homestead,  and  had  not  converted 
what  he  received  into  another  homestead 
within  one  year  thereafter,  the  property  re- 
ceived would,  after  that  time,  have  been  8ul>- 
Ject  to  levy  and  sale  on  execution.  This,  no 
doubt,  is  true,  but  does  the  mere  promise  of 
Peterson  to  deliver  10,000  brick  not  then  in 
existence,  and  at  no  time,  not  even  construc- 
tively, delivered  to  plaintiff,  constitute  the 
receipt  of  the  proceeds  for  the  homestead,  aa 
contemplated  in  section  115S? 

It  Is  urged  tliat  the  promise  and  obllga- 
tl«m  of  Peterson  to  deliver  the  brick  con- 
stituted the  thing  of  value,  that  It  could 
have  been  reached  by  the  process  of  gar- 
nishment, that  the  plalntUI  could  have  made 
the  promise  available  by  giving  an  order 
on  Peterson,  or  by  the  assignment  of  the 
claim.  That  plaintiff  could  have  given  the 
order  on  Peterson  for  the  claim,  if  he  bad 
found  some  one  willing  to  take  It,  and  that 
it  was  a  subject  of  assignment,  cannot  be 
doubted.  Whether  it  was  subject  to  suc- 
cessful garnishment,  without  the  consent  of 
plaintiff,  Is,  however,  another  question.  Sup- 
pose plaintiff  had  sold  his  homestead  for 
cash,  or  had  exchanged  it  for  other  property 
aiHm  an  oral  promise  that  the  money  would 
be  paid,  or  the  property  taken  in  exchange 
delivered  within  10,  30,  or  any  other  number 
of  days;  would  the  time  limit  of  one  year 
begin  to  run  from  the  date  of  the  sale  or 
exchange,  when  the  promise  to  pay  or  de- 
liver was  made,  or  from  the  time  plaintiff 
received  the  cash  or  other  property  as  the 
consideration  for  his  homestead?  If  it  was 
Intended  to  limit  it  from  the  former,  wliy 
did  not  the  Legislature  fix  the  time  from  the 
sale  or  exctiange  rather  than  from  the  date 
of  the  receipt  of  either  cash  or  other  prop- 
erty agreed  to  be  received?  Is  It  not  mani- 
fest that  the  Legislature  Intended  that  the 
owner  of  a  homestead  who  parts  with  it 
should  t>e  in  actual  possession  of  the  means 
with  which  to  acquire  another  for  the  full 
period  of  one  year  after  its  receipt,  and  that 
within  that  time  that  which  is  received  for 
the  homestead  shall  be  Just  as  Immune 
against  forced  seizure  or  sale  under  any  pro- 
cess aa  the  homestead  would  be?  Why  fix 
the  limit  of  time  one  year  after  the  receipt 
of  the  proceeds,  if  It  was  intended  to  give 
only  one  year  from  the  sale  or  exchange  of 
the  homestead?  For  argument's  sake  It  may 
be  conceded  that  U  plaintiff  had  taken  a 


promissory  note,  secured  or  unsecured,  the 
note  and  security  might  constitute  the  pro- 
ceeds, but  in  such  a  concession  Is  embod- 
ied the  fact  that  tlie  note  and  security  would 
be  recognized  as  property  as  easily  con- 
vertible Into  money  or  as  readily  exchange- 
able for  other  property  as  would  sheep,  cat- 
tle, horses,  or  other  personalty.  Moreover,  it 
might  then  be  argued  that  the  owner  had 
actually  received  something  tangible.  Does 
a  mere  oral  promise  take  the  place  of  the 
proceeds,  and  the  receipt  thereof,  as  men- 
tioned in  section  1158?  We  think  not  If 
such  had  been  the  Intention  of  the  Legis- 
lature, the  statute  would  have  been  worded 
differently,  as  we  have  already  pointed  out 
Quite  true,  if  a  person  exchanges  his  Iiome- 
stead  for  nonexempt  property,  which  he  can- 
not convert  into  a  homestead  within  one 
year,  such  property  loses  Its  exempt  char- 
acter after  that  time,  and  Is  subject  to  forced 
sale.  The  Legislature,  however,  it  seems  to 
us,  clearly  indicated  that  the  property  agreed 
to  l>e  taken  in  exchange  for  the  homestead, 
or  in  case  the  pit^erty  Itself  Is  not  received, 
then,  at  least  tliat  which  represents  it  Is  a 
substitute  therefor,  must  be  received.  In 
other  words,  it  was  intended  that  the  seller 
should  receive  something  tangible,  and  not 
merely  an  intangible  promise  or  obligation 
from  the  purchaser.  If,  for  instance,  the 
owner  of  a  homestead  should  sell  it  to  his 
neighbor  for  $1,000,  and  the  neighbor  took 
possession  under  a  conveyance,  but  did  not 
expressly  promise  to  pay  the  amount  and 
no  time  for  payment  being  fixed,  the  law 
would  supply  both  the  promise  to  pay  and  a 
reasonable  time  within  which  the  payment 
mast  be  made.  In  such  a  case  would  the 
implied  promise  constitute  the  proceeds,  and 
If  not  why  should  any  express  promise  to 
pay  do  so?  Of  course,  it  might  be  contended 
that  a  promissory  note,  even  if  secured,  is 
only  the  evidence  of  the  promise.  But  tills 
may  be  so  with  regard  to  bonk  notes,  or 
some  other  such  evidences  that  pass  as  a 
medium  of  exchange.  They  all  are  mat- 
ters of  substance,  however  capable  of  man^ 
nal  delivery  and  receipt  But  the  question 
of  whether  the  receipt  of  a  promissory  note 
would  or  would  not  be  deemed  a  receipt  of 
the  proceeds  under  section  1158  is  not  before 
oa  now,  and  we  do  not  decide  that  question. 
We  have  alluded  to  it  merely  to  make  clear- 
er, if  possible,  our  conclusions.  We  think, 
therefore,  that  the  proceeds  mentioned  in 
section  1168  has  reference  to  some  tangible 
tiling  which  Is  the  subject  of  manual  de- 
livery and  receipt  Further,  that  "the  re- 
ceipt thereor'  likewise  means  more  than  a 
mere  right  to  have  or  acquire  possession  of 
such  proceeds.  It  evidently  was  not  intended 
that  the  person  who  has  disposed  of  his  home- 
stead should  lose  the  t)eneflt  of  the  exemp- 
tion by  being  compelled  to  go  into  court  to 
obtain  actual  possession  of  the  proceeds. 
If  this  were  so,  the  year  given  him  to  ac- 
quire another   homestead  might  Iiave  gone 
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\fj,  and  thus  he  would  be  deprived  of  the 
means  to  acquire  another  homestead.  To 
hold  that  a  mere  right  to  the  proceeds,  which 
another  may  dispute  or  withhold,  constitutes 
"the  receipt  thereof,"  would  simply  present 
another  case  of  keeping  the  word  of  promise 
,to  the  ear  while  hreaklng  it  to  the  hope.  It 
follows,  therefore,  that  the  district  court 
erred  In  sustaining  the  demurrer. 

The  Judgment  is  reTersed,  the  cause  r^ 
manded,  with  directions  to  the  district  court 
to  overrule  the  demurrer,  grant  the  defend- 
ant leave  to  answer,  if  he  desires  to  do  so^ 
and  to  proceed  with  the  case  in  accordance 
with  the  views  herein  expressed ;  appellant  to 
recover  costs. 

McCAETY,  a  Jn  and  8TRATJP,  J,  con- 
eor. 

On  Behearlng. 

FRICE,  J.  An  application  for  rehearing  ta 
made  In  this  case  in  which  It  is  strenuously 
Insisted  that  this  court  erred  In  the  conclusion 
reached.  Four  reasons  are  assigned  why  a 
rehearing  should  be  granted,  namely:  (1) 
That  the  court  erred  In  holding  that  the 
appellant  had  "sold  his  homestead  for  bri«ks 
'  and  adobes  and  not  for  money" ;  (2)  that  the 
court  erred  in  holding  "that  the  agreement 
for  sale  was  oral";  (3)  that  the  court  erred 
iln  holding  that  appellant  "had  not  received 
the  bricks  more  than  a  year  before  they 
were  taken  by  appellant  (respondent)";  (4) 
that  the  court  erred  in  holding  that  the  com- 
plaint states  a  cause  of  action. 

As  to  the  first  ground,  we  remark  that 
counsel  for  respondent  has  manifestly  over- 
looked or  forgotten  the  construction  he 
placed  upon  the  complaint  in  his  original 
brief  and  upon  the  oral  argument  in  this 
court.  In  his  brief  he  says:  "The  com- 
plaint alleges  •  •  •  that  before  the  said 
'  month  of  May,  1908,  he  [appellant]  sold  said 
real  estate  to  James  B.  Peterson  for  $100, 
which  sum  was  to  be  paid  by  the  delivery 
to  plaintiff  [appellant]  of  some  brick  In  the 
summer  or  fall  of  1904."  Then  the  state- 
ment follows  In  the  brief  that  the  brick 
were  levied  on  by  the  sheriff  (respondent) 
by  virtue  of  an  execution  issued  upon  a  judg- 
ment In  favor  of  a  third  person  named. 
The  foregoing  statement  of  counsel  is  a 
complete  answer  to  his  first  objection.  In  that 
It  concedes  that  the  $100  was  merely  a  state- 
ment of  the  amount  due  which  was  to  be 
paid  or  satisfied  by  the  delivery  of  the  brick. 

With  respect  to  tbe  second  ground.  It  Is 
true  that  the  complaint  did  not  in  terms 
allege  whether  Peterson's  promise  was  evi- 
denced by  a  writing  or  not  It  was  argued 
by  appellant's  counsel  In  their  brief,  and  stat- 
ed In  open  court  on  the  oral  argument,  how- 
ever, that  the  promise  was  oral,  all  of  which 
was  not  denied  by  respondent's  counsel.  In 
fact  counsel  stated  In  open  court  that  he  had 
t»o  knowledge  upon  the  subject,  but  contend- 
ed that  this  promise,  whether  oral  or  writ- 


ten, constituted  the  proceeds  of  sale.  The 
case  was  submitted  by  both  parties  upon 
this  theory,  and  hence  decided  accordingly. 

As  to  the  third  ground,  we  need  do  no  mora 
than  to  refer  to  the  statement  of  counsel  for 
respondent  with  regard  to  how  he  under- 
stood the  complaint  In  his  brief  be  says: 
"From  the  whole  complaint  It  seems  that  at 
the  time  of  tbe  levy  by  the  defendant  [re- 
spondent] the  plaintiff  (appellant]  did  not 
have  the  brick  upon  the  new  homestead  whea 
[where]  he  said  he  Intended  to  use  them  la 
building  a  house.  •  •  •  xbe  Inference  Is 
that  Peterson  had  the  brick  In  his  possession, 
the  plaintiff  [appellant]  regarding  himself 
as  the  actual  owner.  *  •  •  Admitting 
that  all  the  allegations  of  the  complaint  are 
true,  as  we  were  bound  to  do,  the  defendant 
[respondent]  claimed  In  the  lower  court  that 
the  brick  taken  as  alleged  were  not  exempt 
as  the  proceeds  of  the  sale  of  the  homestead 
of  the  plaintiff  [appellant],  which  point  was 
raised  by  the  demurr«  and  sustained." 
From  counsel's  own  statement  therefore,  he 
presented,  and  desired  to  present  but  the  one 
question,  namely,  whether  the  brick  were  or 
were  not  exempt  We  thus  deemed  It  best 
to  avoid  all  purely  technical  questions,  and 
did  so. 

Upon  the  last  ground  it  Is  urged  that  w* 
erred  In  holding  that  tbe  complaint  was  suf- 
ficient to  withstand  a  general  demurrer.  Up- 
on this  point  we  remark  that  the  complaint 
was  framed  upon  the  theory  of  trover.  Some 
evldfflitlary  facts  were  alleged  which  were 
not  necessary  to  a  complete  statement  of  • 
cause  of  action.  All  of  the  allegations  taken 
together,  however,  amounted  only  to  an  In- 
artificial statement  of  a  complete  cause  of  »e- 
tlon,  and  the  complaint  was  clearly  suflldent 
within  the  mle  annonnoed  by  Mr.  Justice 
Straiq>  In  Casady  v.  Casady  (Utah)  88  Pac  82. 
The  essential  allegations  were  ownership,  on- 
lawful  taking,  conversion  of  the  bride,  and 
their  value.  This  was  alleged,  and  was  ad- 
mitted by  the  demurrer;  but  as  appellant 
had  alleged  the  judgment  execution,  and  levy 
by  the  respondent,  counsel  attempted  to  raise 
all  the  legal  questions  by  demurrer  to  the 
complaint  He,  however,  overlooked,  and 
still  seems  to  disregard,  the  fact  that  appel- 
lant did  not  allege  a  sale  of  the  brick  on  the 
execution,  but  simply  alleged  the  levy,  and 
then  alleged  that  on  a  eertabi  day  thereafter 
respondent  wrongfully  and  unlawfully  con- 
verted the  brick  to  his  own  use.  In  the  face 
of  these  allegations,  admitted  as  they  were  by 
the  demurrer,  respondent  could  not  have  pre- 
vailed, although  the  brick  had  not  been  ex- 
empt Respondent  could,  by  virtue  of  tbe 
execution,  lawfully  seize  the  brick;  but  If 
thereafter,  as  alleged,  he  wrongfully  and  un- 
lawfully converted  the  same  to  his  own  use, 
he  was  liable  whether  the  brick  were  exempt 
or  not  This  technicality  we  overlooked  In 
favor  of  respondent  because  both  parties 
urged  at  the  hearing  that  th^  desired  ths 
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question  of  exemption  determined,  and  for 
tbat  purpose  the  allegations  In  the  complaint 
were  to  be  deemed  sufficient  In  deference 
to  the  wishes  of  counsel,  we  did  so.  In  view 
of  the  allegations  of  the  complaint,  respond- 
eat  at  least  cannot  complain. 

In  connection  with  the  last  ground  It  is 
Anally  urged  that  the  final  conclusion  Is  In- 
oonsUtent  with  the  following  statement  con- 
tained In  the  opinion,  namely :  "The  mere 
fact  tbat  the  terms  "proceeds'  and  'the  receipt 
thereor  are  used  is  conclusive  that  It  was 
not  Intended  to  limit  either  the  medium  that 
could  be  accepted,  or  the  time  in  which  it 
must  be  received,  but  the  time  for  which  the 
■proceeds'  are  exempt  only  was  limited  to  one 
year  'after  the  receipt  thereof.'"  In  refer- 
ence to  this  statement  counsel  says:  "How 
the  two  holdings  can  be  reconciled  we  do  not 
see,  and  perhaps  it  Is  not  necessary  that  we 
should."  We  confess  that  we  did  not  think 
the  confusion  was  quite  so  serious.  It  is  cer- 
tainly our  aim  to  brbig  the  logic  of  our  state- 
ments within  the  comprehension  of  counsel. 
It  is  quite  possible  that  sometimes  we  fall 
In  this,  but  it  Is  equally  possible  that  the 
fault  sometimes  is  with  counsel.  Taking  the 
foregoing  statement  as  an  illustration,  cotin- 
•el's  misconception  arises  out  of  the  fact  tbat 
be  simply  assumes  that  the  "proceeds  of  sale" 
are  received  at  the  time  the  promise  to  pay 
them  Is  made.  He  overlooks  the  distinction 
between  the  agreement  to  pay  money  or  to 
deliver  some  other  article,  and  the  actual 
paymmt  or  delivery  of  the  article.  If  coun- 
sel's contention  that  the  acceptance  of  the 
promise  or  agreement  to  pay  money,  or  In  lien 
thereof,  to  deliver  other  articles  of  value, 
constitutes  receipt  of  the  proceeds  of  sale, 
is  correct,  what  la  It  that  the  homestead 
claimant  receives  when  payment  or  delivery 
la  actually  made?  In  such  event  does  the 
claimant  receive  the  proceeds  of  the  sale 
twice,  once  when  he  enters  into  the  agree- 
ment to  receive,  and  again  when  he  actually 
receives  the  money  or  thing  for  which  be 
sold  or  exchanged  his  homestead?  la  not 
the  conclusion  palpable  that  it  is  the  sub- 
stance received  in  exchange  for  the  home- 
stead and  not  the  promise  to  pay  or  deliver 
It  that  is  Intended  In  the  statute  as  constl- 
tntlng  the  proceeds  of  sale?  A  promise  to 
pay  cannot,  by  argument,  however  ingenl- 
oos,  be  made  the  equivalent  of  actual  pay- 
meot,  and  hence  the  entering  into  an  agree- 
ment to  receive  proceeds  is  not  tantamount 
to  the  actual  receipt  thereof.  This  would  be 
so  whether  the  promise  was  oral  or  In  wrlt^ 
ing. 

Counsel's  suggestion  tbat,  If  It  be  held  that 
tbe  acceptance  of  the  promise  or  agreement 
to  receive  does  not  constitute  the  receipt  of 
tbe  proceeds,  the  seller  of  the  homestead 
may  sell  on  time  and  thus  hold  tbe  pro- 
ceeds as  an  Investment  free  from  executicm 
does  not  necessarily  follow.  The  statute  was 
enacted  for  his  protection  and  to  insure  for 
htmaon'  and  family  a  home.    When  a  case 


arises  where  It  appears  that  the  homestead 
claimant  Is  evading  the  statute,  it  will  then 
be  proper  for  the  court  to  pass  upon  the  ques- 
tion whether  the  homestead  claimant  Is  en- 
titled to  the  exemption  or  not  in  view  of  tbe 
facts  involved.  This  case  is  free  from  such 
complications,  and  hence  should  not  l>e  ham- 
pered with  them,  although  a  possibility  may 
exist  tbat  they  may  arise  In  some  assumed 
case.  In  this  case  we  held  that  the  accept- 
ance of  a  mere  promise  to  deliver  brick  did 
not  constitute  the  receipt  of  tbe  "proceeds  of 
sale,"  although  tbe  brick  may  constitute  such 
proceeds;  that  an  agreement  to  pay  the  pro- 
ceeds at  some  future  time  was  not  tanta- 
mount to  the  receipt  thereof;  and  that  tbe 
acceptance  oT  a  promise  to  pay  may  be  one 
thing,  and  the  fulfillment  thereof  quite  anoth- 
er thing. 

No  valid  reason  having  been  advanced  why 
a  rehearing  should  be  granted,  the  applica- 
tion therefor  should  be,  and  accordingly  Is, 
denied. 

McOABTT,  C.  J.,  and  STRAUP,  J^  coneor. 


(32  Dtah.  US) 
STATE  ex  rel.  PEART  et  al  v.  THIRD  JU- 
DICIAL DISTRICT  COURT,  SALT 
liAKB  COUNT!,  et  al. 
(Supreme  Court  of  Utah.     May  9,  1807.     On 
Rehearing,  Aug.  1, 1907.) 

1.  Jusnoxa  or  thx  Peace— Apfiali—Hotiok 
or  Fii-iNo  or  Undbrtakino. 

Under  Rev.  St.  1898,  |  3748,  relating  to 
appeals  from  a  justice's  conrt  to  a  district 
court,  and  providing  tbat  on  the  filhig  of  an 
undertalcing  on  appeal  notice  thereof  shall  be 
given  the  adverse  party,  who  may,  within  two 
days,  except  to  the  sufficiency  of  the  sureties, 
notice  merely  of  an  intention  to  file  an  under- 
taking will  not  lupport  an  appeal,  but  under 
that  section  notice  that  the  undertaking  has  been 
filed  most  be  given. 

On  Petition  tat  Rehearing. 
Z  Saiod— Nozioa  of  Appsai/— Tux  or  Fn.- 

IRO. 

Under  Rev.  St  1898,  I  8744,  requiring  an 
appeal  from  a  Justice's  conrt  to  a  district 
court  to  be  taken  b^  filing  notice  thereof  with 
the  Justice  and  serving  a  copy  on  the  adverse 
party,  the  filing  of  a  notice  must  either  precede 
Its  service,  or  the  filing  and  service  must  be 
contemporaneous,  that  is,  on  the  same  day. 
8.  Sams— APFEixAn  JiTBisnionoH— OHAiras 
or  Law. 

The  Jurisdiction  of  a  district  court  of  an 
appeal  from  a  Justice's  court  must  be  deter- 
mined with  regard  to  the  law  at  the  time  of 
that  appeal. 

Application  by  the  state,  on  relation  of 
Jacob  Peart  and  others,  for  a  writ  of  prohibi- 
tion against  the  Third  Judicial  district  court, 
Salt  Lake  county,  and  T.  D.  Lewis,  Judge. 
Writ  Issued. 

E.  A.  Walton,  for  petitioner.  James  Inge- 
britBen,  for  respondent 

STRAUP,  J.  This  is  an  application  made 
to  this  court  for  a  writ  of  prohibition.  The 
relator  obtained  a  Judgment  In  tbs  Justice 
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court  against  one  William  Hendrlckson  wblcb 
was  rendered  on  the  23d  day  of  S^tember, 
1»04.  On  the  28th  day  of  that  month  the 
attorney  for  Hendrlckson  served  on  the  at- 
torney of  the  relator  a  notice  of  an  appeal 
from  the  justice  court  to  the  district  court, 
and  at  the  same  time  served  a  notice  "'that 
the  defendant  is  al>out  to  file  his  undertak- 
ing on  appeal  with ,"  sureties,  naming 

them.  Both  notices  were  filed  In  the  Justice 
court  on  the  Ist  day  of  October,  but  the 
undertaking  was  not  filed  until  the  4tb  day 
of  October.  The  transcript  of  the  record 
was  transmitted  by  the  justice  to  the  district 
court  on  the  24th  day  of  October.  On  the 
31st  day  of  December  the  relator  moved  the 
district  court  to  dismiss  the  appeal  for  want 
of  jurisdiction.  The  motion  was  denied,  and 
hence  the  application  Is  here  made  to  pro- 
lilblt  the  district  court  from  assuming  juris- 
diction of  the  case  and  trying  It  on  merits. 

Section  3748,  Rev.  St  1898,  relating  to  ap- 
peals from  the  justice  court  to  the  district 
court,  provides:  "When  an  undertaking  on 
appeal  is  filed,  notice  of  such  filing  shall  be 
given  to  the  respondent.  *  •  •  The  ad- 
verse party  may,  however,  except  to  the 
sufficiency  of  the  sureties  within  two  days 
after  notice  of  the  filing  of  the  undertaking, 
and  unless  they  or  other  sureties  justify  be- 
fore the  justice  from  whose  court  the  ap- 
peal is  taken,  within  two  days  thereafter, 
upon  notice  to  the  adverse  party,  the  api)eal 
shall  be  regarded  as  if  no  undertaking  had 
been  given."  Section  3747  provides  that  an 
appeal  from  a  justice  court  shaii  not  be  ef- 
fectual for  any  purpose  unless  an  undertak- 
ing be  filed  within  five  days  after  filing  the 
notice  of  appeal.  The  contention  made  by 
the  relator  Is  that  the  defendant  Hendrlck- 
son was  required  to  give  notice,  not  of  an 
Intention  of  filing  an  undertaking,  but  notice 
of  the  filing  of  the  undertaking;  that  such 
a  notice  was  not  given,  and  hence  the  filing 
of  the  undertaking  must  be  regarded  as  no 
undertaking,  and  therefore  the  appeal  is 
ineffectual  and  the  district  court  is  without 
jurisdiction.  We  think  the  position  Is  well 
taken. 

The  filing  of  the  undertaking  and  the  serv- 
ing of  notice  of  such  filing  is  by  statute  made 
a  prerequisite  to  effectuating  an  appeal.  To 
hold  that  a  notice  of  a  mere  Intention  to  do 
so,  which  the  adverse  party  Is  bound  to  re- 
spect and  treat  as  a  compliance  with  the 
statute,  makes  It  Incumbent  upon  him  to 
watch  the  record  during  the  period  within 
which  an  appeal  might  be  taken.  In  order 
that  he  may  not  lose  his  right  to  except  to 
the  sufficiency  of  the  sureties.  To  so  hold, 
would  give  a  party  appealing  from  a  justice 
court  the  right  to  serve  his  notice  of  appeal 
and  notice  of  Intention  of  filing  an  under- 
taking the  day  after  the  rendition  of  the 
Judgment,  hold  both  and  file  them  on  the 
thirtieth  or  last  day  on  which  an  appeal 
might  be  taken,  and  then  within  five  days 
thereafter  file  the  undertaking,  during  all 


of  which  time  the  adverse  party  would  be 
under  obligation  to  watch  the  record  in  or- 
der that  he  may  avail  himself  of  the  privilege 
of  excepting  to  the  sutflciency  of  the  sureties. 
If,  on  the  other  hand.  It  stiould  be  said  that 
the  exception  could  be  made  within  two  days 
after  the  service  of  the  notice  of  intention, 
it  is  apparent  that  such  exception  would  be 
of  no  legal  effect,  because  there  would  be 
no  undertaking  on  file,  to  the  sureties  of 
which  be  could  properly  take  exception.  In 
this  case  six  days  Intervened  between  the 
service  of  the  notice  of  the  Intention  and  the 
filing  of  the  undertaking.  The  statute  pro- 
vides that  the  adverse  party  may  except  to 
the  sufficiency  of  the  sureties  within  two  days 
"after  notice  of  the  filing  of  the  undertak- 
ing." Had  the  relator  excepted  to  the  suffi- 
ciency within  two  days  after  the  service 
made  upon  him,  he  would  have  found  that  no 
undertaking  was  on  file.  He  was  not  bound 
to  keep  watch  of  the  record  thereafter,  and 
to  take  notice  of  the  filing  of  the  undertaking 
when  made,  for  the  statute  plainly  requires 
notice  of  the  filing  of  the  undertaking.  We, 
however,  do  not  wish  to  be  understood  as 
saying  that  notice  of  filing  an  undertaking 
cannot  be  given  at  the  same  time  or  on  the 
same  day  that  tlie  undertaking  is  filed,  al- 
though the  service  of  notice,  in  point  of  time, 
precedes  the  filing  of  the  undertaking.  What 
we  do  say  Is,  that  a  party  appealing  cannot 
serve  his  notice  of  appeal  and  a  mere  inten- 
tion of  filing  an  undertaking,  hold  them  at 
his  pleasure,  and  then  file  them,  together 
with  the  undertaking,  any  time  thereafter 
within  the  period  in  which  an  appeal  may 
be  taken,  without  giving  notice  of  the  filing 
of  the  undertaking,  and  thus  compel  the  ad- 
ver.se  party  to  watch  the  record  during  all 
that  time  in  order  that  he  may  not  lose  his 
right  to  except  to  the  sufficiency  of  the  sure- 
ties. The  evident  purpose  of  the  statute  was 
to  obviate  just  such  a  difficulty,  by  requiring 
the  giving  of  notice  of  the  filing  of  the  un- 
dertaking. 
Let  the  writ  issue.    Such  Is  the  order. 

McCARTY,  C.  J.,  and  PniCK,  J.,  concur. 

On  Rehearing. 

STRAUP,  J.  In  our  original  opinion  we 
reached  the  conclusion  that  the  district  court 
was  without  Jurisdiction  because  uo  notice 
was  given  of  the  filing  of  the  undertaking 
as  required  by  statute.  At  the  hearing  a 
further  point  was  made,  that  the  notice  of 
appeal  was  ineffectual  because  served  oo 
the  28th  day  of  September  and  filed  on  the 
1st  day  of  October.  Having  held  that  the 
district  court  was  without  jurisdiction  be- 
cause of  tlie  first  point,  we  deemed  it  un- 
necessary to  determine  whether  it  also  was 
without  jurisdiction  because  of  the  second 
point.  On  petition  for  rehearing  the  re- 
spondent complains  because  the  se<-ond  point 
was  not  decided,  principally  for  the  reason, 
as  Is  stated,  that  there  are  other  cases  pend- 
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Ing  In  the  district  court  awaiting  a  decision 
of  this  question.  We  have  concluded  to  de- 
cide it  without  granting  a  rehearing. 

The  statute  provides  that  "the  appeal 
[from  the  Justice  court  to  the  district  court] 
shall  be  taken  by  filing  a  notice  thereof  with 
the  Justice  and  serrlng  a  copy  on  the  ad- 
verse party."  Under  this  statute  the  plain- 
tUT  contends  that  the  notice  must  be  first 
filed  and  then  served,  or  ttiat  the  filing  and 
service  must  be  contemporaneous,  that  la, 
on  the  same  day;  and  as  the  notice  was 
served  on  the  28th  day  of  September  and 
filed  on  the  1st  day  of  October  It,  for  that 
reason,  was  Ineffectual,  and  the  court  was 
wltboat  Jurisdiction.  The  decisions  are  not 
harmonious  upon  the  question.  The  follow- 
ing cases  hold  that  under  such  a  statute  the 
filing  of  the  notice  must  either  precede  or  be 
eontemporaneous  with  the  service,  else  It 
wUl  be  Ineffectual:  State  v.  Dlst  Court,  34 
Mont  112,  85  Pac.  872;  McCauley  v.  Jones 
(Mont)  88  Pac.  672;  Buffendeau  v.  Edmond- 
■on,  24  CaL  M;  Lynch  v.  Dunn,  34  Cal.  518; 
Lyon  Connty  v.  Washoe  County,  8  Nev.  177; 
Daniels  v.  Daniels,  9  Colo.  133,  10  Pac.  667; 
Conrtrlght  v.  Berklns,  2  Mont.  404;  Slocum 
T.  Slocum,  1  Idaho,  589;  State  v.  Superior 
Coort.  17  Wash.  64,  48  Pac  733.  The  fol- 
lowing cases  seem  to  hold  that  the  order  of 
filing  and  service  of  the  notice  is  Immaterial, 
if  both  are  done  within  the  time  the  statute 
prescribes  an  appeal  may  be  taken:  Coker 
V.  Superior  Court,  68  Cal.  177;  Hall  v.  Su- 
perior Court,  68  Cal.  24,  8  Pac.  509;  Hall  v. 
Superior  Court,  71  Cal.  661,  12  Pac.  672; 
Reynolds  v.  Corbus,  7  Idaho,  481.  63  Pac.  884. 

We  are  unable  to  harmonize  these  conflict- 
ing views.  We  are  inclined  to  the  view  that 
the  filing  of  the  notice  must  precede  the 
service,  or  that  the  filing  and  service  must 
be  done  at  the  same  time,  that  is,  on  the 
same  day.  We  think  this  is  so,  for  the  rea- 
sons stated  by  the  courts  In  the  cases  first 
cited,  which  are,  that  the  filing  of  the  notice 
Is  made  a  constituent  element  of  Its  charac- 
ter as  a  notice,  and  if  the  filing  does  not  pre- 
cede the  service,  nor  is  contemporaneous 
therewith,  that  which  may  purport  to  be 
a  copy  of  a  notice  falls  to  be  such  for  the 
want  of  an  original  or  counterpart,  and  that 
tt  compels  the  respondent  to  continually 
watch  the  clerk's  or  the  Justice's  oflJce  to 
see  when  it  Is  done.  We  are  somewhat  led 
to  this  conclusion  because  of  the  amending 
of  section  8744,  Rev.  St  1898,  making  the 
order  of  service  Immaterial.  Sess.  Laws 
1907,  p.  267,  c.  160,  i  3744.  Before  making 
ttae  amendment  the  Legislature  evidently  con- 
sidered the  order  of  service  material.  If 
not,  the  amendment  was  useless.  This 
amendment  was  made  more  than  two  years 
after  the  appeal  from  the  Justice  to  the 
district  court  was  taken  and  the  ruling  on 
flie  motion  to  dismiss  the  appeal  was  made. 

We  are  asked  to  consider  the  question  of 
the  court's  Jurisdiction  with  respect  to  the 
amendmoit    We  cannot  do  so.    The  juris- 


diction of  the  court  must  be  determined  aa 
the  law  was  when  tho  appeal  was  taken. 

We  are  of  the  opinion  that  the  notice  of  ap- 
peal was  ineftectual,  and  that  the  court  also, 
for  that  reason,  was  without  Jurisdiction. 

Let  the  petition  for  rehearing  be  denied. 
It  is  so  ordered. 

Mccarty,  a  X,  and  FRICK,  J.,  concur. 


(29  Nev.  375) 
PORTEOUS  DECORATIVE  CO.,  Incorporat- 
ed, V.  FEB.    (No.   1,713.) 
(Supreme    (3onrt   of   Nevada.    July    30,    1007.) 
Mkcharics'    Liens  —  Statkmknt   or   Libn  — 

BUFnCIENCY. 

A  mechanic's  lien  claim,  Btating  that  It  is 
for  "oQtside  work  on  honae  and  painting  of  in- 
side blinds,  $100,"  does  not  substantially  com- 
ply with  Comp.  Laws,  {  3885,  requiring  the 
claimant  of  a  mechanic's  lien  to  file  a  statement 
setting  forth  the  terms,  time  given,  and  eondi- 
tions  of  the  contract  and  is  InJNiffident  to  sup- 
port a  lien. 

[Ed.  Note.— For  cases  In  point  see  Ont  Dig. 
vol.  34,  Mechanics'  Liens,  $239.] 

Appeal  from  District  Court  Washoe 
County. 

Action  by  the  Porteous  Decorative  Com- 
pany, Incorporated,  against  Dr.  Oeorge  Fee. 
From  a  Judgment  for  defendant,  and  from 
an  order  denying  its  motion  for  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Mack  &  Shoup,  for  appellant  Boyd  & 
Salisbury,  for  respondent 

SWEENEY,  J.  An  action  was  instituted 
in  the  district  cotul  of  the  Second  Judicial 
district  in  Washoe  county  to  foreclose  a  lien 
filed  by  the  Porteous  Decorative  Company 
against  Dr.  George  Fee.  During  the  opening 
of  plalntllTs  case,  which  was  tried  before 
the  court  without  a  Jury,  plaintiff's  attorney 
offered  ^n  evidence  the  Hen  in  question,  to 
which  defendant's  attorney  objected  upon 
the  ground  that  the  "Hen  is  void  and  In- 
valid, in  that  it  does  not  conform  to  the  re- 
quirements of  the  statutes  of  our  state  upon 
the  ground  that  the  claim  of  Hen  falls  to 
state  the  terms,  the  time  given,  or  the  con- 
ditions of  the  contract  upon  which  the  same 
Is  based  as  required  by  the  statute."  The 
court  sustained  said  objection  ui)on  the 
ground  "that  the  Hen  Is  defective  •  •  • 
in  not  stating  the  terms  of  the  contract 
which  was  entered  into,"  and  rendered  Judg- 
ment against  plaintiff  In  favor  of  defendant 
for  his  costs.  From  this  Judgment  and  or- 
der denying  plaintiff's  motion  for  new  trial, 
plaintiff  appeals. 

The  part  of  the  objection  sustained  by  the 
lower  court  being  fatal  to  appellant's  con- 
tention, it  will  be  unnecessary  to  consider 
any  other  objections  urged  by  counsel.  The 
testimony  adduced  at  the  hearing  of  this  ac- 
tion discloses  that  an  express  oral  contract 
was  entered  into  between  appellant  and  re- 
spondent, and  plaintiff's  complaint  is  based 
on  an  express  contract.    An  averment  In  tha 
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complaint  of  appellant  alleges:  "That  on  or 
about  the  4th  day  of  June,  1906,  at  the  city 
of  Beno,  Washoe  county,  Nev.,  the  plaintiff 
and  defendant  entered  into  an  agreement, 
whereby  the  plaintiff  agreed  to  furnish  the 
labor  and  material  and  make  certain  altera- 
tions and  repairs  upon  the  premises  of  the 
defendant  known  as  'No.  144  Sierra  Street,' 
lot  7,  block  5,  city  of  Reno,  Washoe  county, 
state  of  NeTada,  and  the  defendant  agreed 
to  pay  the  plaintiff  therefor  the  prices  as 
set  forth  in  tlie  plaintiff's  statement  and 
claim  of  Hen,  amounting  to  the  sum  of  $221.- 
93,  a  copy  of  which  statement  and  claim  of 
lien  is  hereto  attached,  marked  'Exhibit  A,' 
and  made  part  of  this  complaint" — and  fur- 
ther avers  that  all  of  said  work  and  ma- 
terial were  furnished  In  accordance  with 
the  terms  thereof.  Respondent  denies  the 
material  allegations  of  the  complaint,  and 
avers  that  the  work  agreed  upon  in  said  con- 
tract was  to  be  for  no  greater  sum  than  $190, 
specially  denies  that  respondent  fully  per- 
formed the  conditions  of  the  contract  en- 
tered Into  between  them,  and  in  the  way  of 
a  further  and  separate  and  distinct  defense 
to  said  action  sets  forth:  "That  •  •  * 
plaintiff  commenced  the  work  of  painting 
and  repairing  the  said  house  and  fence^  but 
that  the  said  work  was  done  in  a  careless 
and  negligent  manner  so  as  to  be  of  little 
or  no  benefit  to  the  said  dwelling  bouse  and 
fence;  that  plaintiff  painted  portions  of  tlie 
said  house  with  two  coats  of  paint,  and 
other  portions  of  the  bouse  with  only  one 
coat  of  paint;  and  that  the  said  house  and 
fence  still  remain  incomplete."  The  terms 
and  conditions  required  to  be  set  forth  In 
the  lien  tlierefore  become  of  vital  importance. 
The  lien  in  question  contains  the  following 
Item:  "Outside  work  on  house  and  painting 
of  inside  blinds,  $190,"  by  which  it  Is  at- 
tempted to  set  forth  In  the  said  Hen  terms 
and  the  conditions  or  things  to  be  done  for 
the  money  agreed  upon  in  the  contract  on 
which  this  lien  is  based  and  asked  to  be 
foreclosed.  A  statutory  lien  can  only  legal- 
ly exist  when  It  is  perfected  In  the  manner 
prescribed  by  the  statute  creating  It,  and, 
being  a  statute  of  a  remedial  nature,  we  be- 
lieve should  be  liberally  construed,  and  that 
a  substantial  compliance  with  the  law  Is 
suflRclent  to  create  a  valid  Hen.  Skyrme  v. 
Occidental  M.  &  M.  Co.,  8  Nev.  221;  Hunter 
V.  Truckee  Lodge,  14  Nev.  28;  Lonkey  v. 
Wells,  16  Nev.  274;  Maynard  v.  Ivey,  21 
Nev.  245,  29  Pac.  1090.  There  are,  however, 
certain  plain  requirements  prescribed  by  the 
statute  which  are  legally  essential  to  the 
validity  of  every  lien  and  without  which  It 
cannot  exist  or  be  enforced.  As  is  well  stat- 
ed by  Phil.  Mech.  Liens,  §  9,  a  lien  Is  "a 
remedy  given  by  law  which  secures  the  pref- 
erence provided  for,  but  which  does  not 
exist,  however  equitable  the  claim  may  be, 
unless  the  party  brings  himself  within  the 
provisions  of  the  statute,  and  shows  a  sub- 


stantial compliance  with  all  Its  easential 
requirements."  As  stated  in  the  case  of 
Matter  v.  Falcon  Mining  Co.,  18  Nev.  213, 
2  Pac.  51,  "whatever  Is  made  necessary  to 
the  existence  of  the  Hen  must  be  performed, 
or  the  attempt  to  create  it  will  be  futile.  A 
substantial  adherence  to  the  terms  of  the 
statute  In  the  notice  of  the  Hen  is  indis- 
pensable. The  omissions,  if  any,  in  the  no- 
tice and  claim  as  recorded,  cannot,  in  es- 
sential particulars,  be  aided  by  any  aver- 
ments in  the  complaint  or  by  extrinsic  evi- 
dence." Bertheolet  v.  Parker,  43  Wis.  551; 
Santa  Monica  L.  &  M.  Co.  t.  Hege,  119  Cal. 
379,  51  Pac.  553;  Malone  T.  Big  Flat,  etc., 
Co.,  76  Cal.  578,  18  Pac.  772;  Reed  t.  Nor- 
ton, 90  Cal.  590,  26  Pac.  767,  27  Pac.  426; 
Wagner  v.  Hansen,  103  Cal.  104,  37  Pac.  195. 

The  object  of  a  Hen,  In  addition  to  no- 
tifying the  owner  of  what  Is  claimed  and 
securing  the  lienor's  rights,  is  to  apprise 
prospective  purchasers,  or  persons  who  might 
desire  to  become  Interested  In  the  property, 
of  the  nature  of  the  claim  against  the  prop- 
erty, and  under  what  conditions,  If  they  ac- 
quire the  property,  they  must  assume  the 
same.  Our  statute  provides,  among  other 
things,  that  a  Hen  must  contain  a  state- 
ment of  the  terms,  time  given  and  condi- 
tions of  the  contract."  Section  3885,  Comp. 
Laws.  No  one  can  definitely  say  from  the 
vague  statement  In  the  Hen  purporting  to  set 
forth  the  conditions  of  the  contract  upon 
which  this  lien  Is  based  whether  or  not  the 
house  was  to  receive  one,  two,  or  three  coats 
of  paint,  or  whether  the  "outside  work  on 
tlie  house"  called  for  the  shingling  of  the 
roof,  the  construction  of  an  additional  porch, 
or  the  building  or  rei)alrlng  of  a  fence  or 
walk  around  the  premises,  and  would  not  be 
sufficiently  explicit  to  a  prospective  purchaser 
of  the  property,  or  to  any  one  who  might  de- 
sire to  become  interested  In  the  same,  wheth- 
er, if  he  assumed  the  Hen,  he  would  secure 
the  value  called  for  by  the  contract  upon 
which  the  lien  was  based.  Wherever  an  ex- 
press contract  Is  entered  Into,  as  was  the 
case  in  the  present  action,  the  terms  and 
conditions  of  such  contract  should  be  sub- 
stantially set  out  in  the  lien  filed  sufficient- 
ly clear  to  inform  any  reasonable  person  of 
what  work  was  intended  to  be  performed  or 
material  furnished  as  originally  agreed  on 
between  the  parties. 

The  vague  statement  In  the  Hen  heretofore 
quoted,  attempting  to  state  the  terms  and 
conditions  of  the  contract,  docs  not  substan- 
tially comply  with  this  essential  provision  of 
the  statute,  and  thereby  renders  the  Hen 
void.  Xotkiug  in  this  Judgment  shall  be 
construed  as  affecting  the  rights  of  the 
parties,  except  in  so  far  as  it  relates  to  the 
validity  of  tlie  lieu. 

The  Judgiueut  of  the  lower  court  is  af- 
firmed. 

TALBOT,  C.  J.,  and  KORCROSS,  J.,  con- 
cur. 
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Ex  parte  TANI.    (No.  1.721.) 
(Supreme  Court  of   Nevada.     July  30,   1907.) 

Criminai.  Law— Sentence  — EhBONKOos  ii» 

Pakt— Effect. 

On  conviction  of  a  felony,  the  sentence  im- 
posed was  v?ithin  the  discretion  vested  in  the 
district  court  as  to  the  amount  of  the  fine  and 
the  time  of  alternative  imprisonment  in  the 
event  the  fine  was  not  paid,  and  was  erroneous 
only  in  that  it  declared  that  such  alternative 
imprisonment  should  be  in  the  state  prison, 
whereas,  under  the  express  provisions  of  Comp. 
liaws,  {  2267,  it  should  have  declared  that  the 
same  should  be  in  the  county  jail.  Held,  in 
habeas  corpus  proceedings,  that  such  direction 
as  to  the  place  of  imprisonment  might  be  re- 
jected as  surplusage,  and  did  not  vitiate  the 
entire  sentence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  15,  Criminal  Law,  §§  3320,  2528,  3318.] 

Application  by  S.  Tanl  for  a  writ  of  habeas 
corpus  against  the  warden  of  the  state  pris- 
on. Denied,  and  the  warden  of  the  state 
prison  directed  to  deliver  petitioner  to  the 
sheriff  ol  Washoe  county,  to  be  by  him  de- 
tained In  the  county  Jail  for  the  remainder 
of  the  term  of  imprisonment  Imposed  by  bis 
sentence,  unless  the  part  of  the  fine  remain- 
ing unsatisfied  be  sooner  paid. 

BenJ.  Curler,  for  petitioner.  R.  C.  Stod- 
dard, Atty.  Gen.,  for  the  State. 

TALBOT,  C.  J.  Defendant  was  indicted 
for  the  crime  of  assault  with  Intent  to  kill. 
He  entered  a  plea  of  guilty  of  assault  with  a 
deadly  weapon  with  Intent  to  Inflict  upon 
the  person  of  another  a  bodily  Injury,  where 
no  considerable  provocation  appears,  and  the 
(sentence  of  the  court  was  that  he  be  fined 
f  1,000,  and.  In  the  event  the  fine  be  not  paid, 
that  be  be  Imprisoned  in  the  state  prison  for 
a  period  of  500  days,  or  one  day  for  each  and 
every  $2  of  the  fine  not  satisfied.  No  pay- 
nent  being  made,  he  was  committed  to  the 
custody  of  the  warden  of  the  state  prison, 
and  now  asks  to  be  released  by  writ  of  ha- 
lieas  corpus,  asserting  that  the  district  court 
was  without  Jurisdiction  to  confine  him  In 
that  Institution,  and  that  therefore  the  sen- 
tence Is  void. 

Section  4701  of  the  Compiled  Laws  of  Ne- 
vada provides:  "An  assault  with  a  deadly 
weapon.  Instrument,  or  other  thing,  with  an 
Intent  to  Inflict  upon  the  person  of  another 
a  bodily  Injury,  where  no  considerable  prov- 
ocation appears,  or  where  the  circumstances 
of  the  assault  show  an  abandoned  and  malig- 
nant heart,  shall  subject  the  offender  to  Im- 
prisonment in  the  state  prison  not  less  than 
one  year,  or  exceeding  two  years,  or  to  a  fine 
not  less  than  one  thousand  nor  exceeding  fire 
thousand  dollars,  or  to  both  such  fine  and 
Imprisonment"  Section  3088:  "A  felony  Is 
ft  public  offense  punishable  with  death,  or  by 
Imprisonment  in  the  territorial  prison."  Sec- 
tion 4413:  "A  Judgment  that  the  defendant 
pay  a  fine  may  also  direct  that  he  he  impris- 
oned until  the  fine  be  satisfied,  specifying  the 
extmt  of  the  ImprlBonment,  which  shall  not 


exceed  one  day  for  every  two  dollars  of  the 
flne,  or  In  that  proportion."  Section  4418: 
"If  the  Judgment  be  imprisonment,  or  a  fine 
and  imprisonment  until  It  be  satisfied,  the  de- 
fendant shall  forthwith  be  committed  to  the 
custody  of  the  proper  oflicer,  and  by  him  de- 
tained until  the  judgment  be  complied  with." 
Section  464G:  "If  the  flue  be  not  paid  the 
court  may  order  the  defendant  to  be  im- 
prisoned one  day  for  each  two  dollars  of  tlie 
fine  not  paid."  Section  2267:  "Whenever 
any  prisoner,  under  conviction  for  any  crim- 
inal offense,  shall  be  confined  in  Jail  for  any 
inability  to  pay  any  fine,  forfeiture,  or  costs, 
or  to  procure  sureties,  the  district  court,  up- 
on satisfactory  evidence  of  such  Inability, 
may,  in  lieu  thereof,  confine  such  x>erson  In 
the  county  Jail,  at  the  rate  of  two  dollars 
per  day,  until  the  fine,  forfeiture,  or  cost  so 
imposed  shall  have  been  satisfied."  Section 
3701  provides  that  it  shall  be  the  duty  of  the 
Judge  hearing  the  writ  of  habeas  corpus,  "if 
the  time  during  which  such  party  may  be  le- 
gally detained  in  custody  has  not  expired,  to 
remand  such  party,  if  It  shall  appear  that  he 
is  detained  In  custody  by  virtue  of  the  final 
Judgment  or  decree  of  any  competent  court 
of  criminal  Jurisdiction,  or  of  any  process  Is- 
sued upon  such  Judgment  or  decree,  or  In 
cases  of  contempt  of  court" ;  and  section 
3762  that:  "If  It  apjwars  on  the  return  of 
the  writ  of  habeas  corpus  that  the  prisoner 
Is  in  custody  by  virtue  of  process  from  any 
court  of  this  territory,  or  Judge  or  officer 
thereof,  such  prisoner  may  be  discharged.  In 
any  one  of  the  following  cases,  subject  to  the 
restrictions  of  the  last  preceding  section: 
First — When  the  Jurisdiction  of  such  court  or 
ofiicer  has  been  exceeded.  Second — When 
the  imprisonment  was  at  first  lawful,  yet  by 
some  act,  omission,  or  event,  which  has  tak- 
en place  afterwards,  the  party  has  become 
entitled  to  be  discharged.  Third — When  the 
process  Is  defective  in  some  matter  of  sub- 
stance required  by  law,  rendering  such  pro- 
cess void.  Fourth — When  the  process,  though 
proper  in  form,  has  been  issued  in  a  case  not 
allowed  by  law.  Fifth — When  the  person 
haying  the  custody  of  the  prisoner  is  not  the 
person  allowed  by  law  to  detain  him.  Sixth 
— ^Where  the  process  is  not  authorized  by  any 
Judgment,  order,  or  decree  of  any  court,  nor 
by  any  provision  of  law." 

On  behalf  of  petitioner,  it  Is  urged  that 
nnder  section  2267  the  district  court  was 
without  Jurisdiction  to  order  the  defendant 
imprisoned  in  any  place  other  than  the  coun- 
ty Jail,  and  that  the  direction  In  the  Judg- 
ment that  he  be  conflned  in  the  state  prison, 
in  lieu  of  payment  of  the  fine,  was  unauthor- 
ized and  rendered  the  whole  Judgment  void. 
Of  the  cases  relied  upon  by  him  the  first  four 
following  support  this  contention:  In  Ex 
parte  Page,  49  Mo.  291,  the  sentence  of  10 
years  for  grand  larceny  was  excessive,  and  It 
was  held  that  the  court  had  no  power  to  re- 
duce the  term  of  Imprisonment  bo  as  to 
bring  it  within  the  statutory  limit,  and  tbe 
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prisoner  was  discharged.  In  Ex  parte  Cox, 
32  Pac.  197,  3  Idalio  (Hasb.)  530,  95  Am.  St 
Rep.  29,  an  Idabo  case,  defendant  was  con- 
victed of  an  assault  with  e  deadly  weapon 
likely  to  produce  great  bodily  barm,  and 
sentenced  to  confinement  In  the  state  prison 
for  the  term  of  five  years,  when  the  statu- 
tory penalty  was  Imprisonment  not  exceeding 
two  years,  or  a  fine  of  $5,000,  or  both.  The 
Judgment  was  declared  Told,  and  the  peti- 
tioner released.  In  Ex  parte  Kelly,  66  GaL 
154,  3  Pac.  673,  it  was  held  that  the  portion 
of  the  Judgment  requiring  the  performance 
of  labor  on  the  streets  was  not  anthorized, 
that  the  Judgment  was  a  unit,  and  that  this 
portion  of  it,  t>elng  without  tbe  Jurisdiction 
of  the  court,  made  the  whole  void.  Ex  parte 
Bemert,  62  Gal.  524,  Is  of  similar  effect 

But  the  views  of  the  courts  regarding  the 
proposition  Involved  are  as  numerous  and 
varied  as  the  different  liquors  from  tbe  magi- 
clan's  bottle.  Tbe  most  of  the  decisions,  and 
especially  those  more  in  consonance  with  rea- 
son and  Justice,  are  averse  to  the  discharge 
of  oriminals  who  have  been  duly  convicted 
when  tbe  application  for  their  release  is  by 
petition  for  habeas  corpus  based  on  some  er- 
ror, omission,  or  mistake  In  the  sentence 
which  might  have  been  cured  or  corrected  by 
writ  of  error  or  appeal.  As  we  shall  see,  the 
Supreme  Conrt  of  California  has  not  always 
been  consistent  in  its  opinions,  and  the  doc- 
trine advanced  by  the  foregoing  cases  has 
been  severely  criticised  by  the  Supreme 
Courts  of  the  United  States,  of  Pennsylvania, 
and  Massachusetts,  and  is  contrary  to  the 
weight  of  authority. 

In  Ex  parte  Max,  44  Cal.  580,  It  was  said: 
'The  application  for  the  writ  of  habeas  cor- 
pus made  here  proceeds  upon  the  ground 
that  the  Judgment  under  the  circumstances 
appearing,  Is  not  merely  erroneous,  but  is 
void  in  the  absolute  sense,  and  so  affords  no 
authority  to  the  warden  of  the  prison  to  de- 
tain the  petitioner.  We  are  o*  opinion,  how- 
ever, that  the  position  cannot  be  maintained. 
The  Indictment  upon  which  the  Judgment  is 
founded  is  sufiBclent  In  all  respects.  The  of- 
fense of  which  the  petitioner  was  convicted 
was  one  within  the  scope  of  the  indictment 
and  the  Judgment  one  which  the  county  court 
bad  the  authority  to  render  upon  the  appear- 
ance and  plea  of  the  petitioner.  These  condi- 
tions constitute  Jurisdiction.  All  others  in- 
volve questions  of  mere  error,  and  the  latter 
cannot  be  inquired  Into  upon  writ  of  habeas 
corpus,  bat  only  upon  proceedings  In  error. 
The  obvious  distinction  between  the  office  of  a 
writ  of  error  or  an  appeal,  on  tbe  one  hand, 
and  a  writ  of  habeas  corpus  upon  the  other, 
was  not  presented,  but  was  overlooked  In 
Ex  parte  Ah  Cha  et  al.,  40  Cal.  426,  which 
was  a  writ  of  habeas  corpus  beard  and  de- 
termined at  chambers,  and  that  case  mast  in 
that  respect  be  overruled." 

In  Ex  parte  Mooney,  20  W.  Va.  36,  63  Am. 
Rep.  59,  it  was  held  that,  where  the  court 
has  Jurisdiction  of  tite  subject-matter  and  of 


the  person,  and  pronounces  a  severable  Judgi 
ment  or  sentence,  one  part  of  which  is  an- 
thorized  by  law,  and  another  distinct  part 
which  is  not  authorized,  the  prisoner  will 
not  be  discharged  on  habeas  corpus,  when 
it  does  not  appear  that  he  has  undergone  the 
full  punishment  imposed  by  the  legal  portion 
of  the  sentence.  It  was  said  that  as  to 
that  part  which  the  court  had  the  power  to 
pronounce,  the  sentence  was  valid  upon  pro- 
ceeding for  habeas  corpus;  that  errors  which 
rendered  the  Judgment  merely  voidable  and 
not  absolutely  void  could  not  be  inqnired 
into  under  such  a  writ  (citing  In  re  Prime, 
1  Barb.  [N.  Y.]  340;  State  v.  Shattnck,  45 
N.  H.  211;  Ross'  Case,  2  Pick.  171;  Ex  parte 
Watklns,  3  Pet  [TJ.  B.]  201.  T  Ij.  Ed.  650), 
and  that  it  the  Judgment  is  in  excess  of  that 
which  the  court  rendering  it  by  law  had  the 
power  to  pronounce,  such  Judgment  is  void 
for  the  excess  only  (citing  Brook's  Case,  4 
Iieigh  [Va.]  669;  Murry's  Case,  5  Leigh  [Va.1 
724;  Hall's  Case,  6  Leigh  [Vs.]  615,  29  Am. 
Dec.  236 ;  People  v.  Liscomb,  60  N.  T.  560,  19 
Am.  Rep.  211 ;  Feeley's  Case,  12  Cush.  [Mass.] 
598;  Ex  parte  Shaw,  7  Ohio  St  81,  70  Am. 
Dec.  65;  People  v.  Markham,  7  Cal.  208; 
People  V.  Baker,  89  N.  Y.  467).  At  page  43 
of  26  W.  Va.,  in  regard  to  the  Missouri  case 
(Ex  parte  Page)  relied  upon  here  by  petition- 
er and  cited  above,  it  was  said:  "But  if 
that  case  could  be  regarded  as  decided  upon 
principle,  it  must  be  disapproved,  since  it 
is  not  only  contrary  to  the  general  ralea 
hereinbefore  stated,  but  it  is  in  positive  con- 
flict wltb  numerous  other  and  seemingly  bet- 
ter considered  decisions  of  courts  of  other 
states.  In  re  Petty,  22  Kan.  277;  Ex  parte 
Parks,  93  U.  S.  18,  23  L.  Ed.  787 ;  People  v. 
Jacobs,  66  N.  X.  9;  People  t.  Liscomb,  60  N. 
Y.  559,  19  Am.  Rep.  211;  People  v.  Baker,  89 
N,  Y.  460." 

In  People  v.  Cavanagh,  2  Parker,  Cr.  R. 
(N.  Y.)  662,  release  was  sought  from  an  erro- 
neous sentence  and  Imprisonment  It  was 
held  that  there  was  no  force  In  the  point 
raised  that  the  defendant  should  have  been 
sentenced  to  the  penitentiary  and  not  to  the 
county  Jail;  that  If  it  were  error  to  desig- 
nate the  county  jail  as  the  place  of  confine- 
ment it  could  not  be  reviewed  and  corrected 
In  a  habeas  corpus  proceeding,  and  was  no 
ground  for  his  discharge. 

In  Ex  parte  Bond,  9  S.  C.  80,  SO  Am.  B^. 
20,  the  prisoner  had  been  convicted  of  an  as- 
sault with  Intent  to  kill,  and  sentenced  to 
confinement  at  bard  labor  In  the  peniten- 
tiary. The  court  held  that  the  ofCense  was 
not  punishable  by  imprisonment  in  tbe  state 
penitentiary ;  that  the  sentence  was  therefore 
erroneous,  but  not  void,  and  refused  to  dis- 
charge the  petitl<Hier  on  habeas  corpus. 

In  People  v.  Kelly,  97  N.  Y.  212,  upm  a 
conviction  (or  assault  in  tbe  third  degree, 
the  sentence  was  to  imprisonment  at  hard 
labor  in  tbe  state  prison  for  one  year.  The 
Court  of  Appeals  held  that  the  offense  was 
H  misdemeanor,  that  the  sentence  was  ex« 
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cessive  upon  a  valid  conviction,  but  refused 
to  discharge  the  prisoner  and  remanded  blm 
to  the  sheriff  to  be  further  dealt  with  by 
tbe  trial  court. 

In  Re  Grabam,  74  Wis.  451,  43  N.  W.  148, 
17  Am.  St.  Rep.  174,  It  was  held  that  a  Judg- 
ment sentencing  a  i>er8on  to  imprisonment 
for  a  longer  term  than  the  statute  authorizes 
Is  merely  erroneous,  and  not  void  for  want 
of  Jurisdiction.  The  court  proceeded:  "We 
deny  the  writs,  tor  the  reason  that  the  error 
in  the  Judgments  does  not  render  them  void, 
or  the  imprisonment  under  them  Illegal,  In 
that  sense  which  entitles  them  to  be  dl8> 
charged  on  a  writ  of  habeas  corpus.  The 
Judgments  are  donbtless  erroneous,  and  would 
be  reversed  on  writ  of  error.  Fitzgerald  v. 
State,  4  Wis.  395;  Haney  v.  State,  5  Wis. 
329;  Benedict  v.  State,  12  Wis.  314;  Peglow 
V.  State,  12  Wis.  534.  But  tbe  Judgments  are 
not  void.  State  ex  rel.  Welch  v.  Sloan,  65 
Wis.  647,  27  N.  W.  616.  The  court  had  Juris- 
diction of  the  persons  and  subject-matter  or 
uifense,  but  made  a  mistake  in  the  Judgment. 
For  mere  error,  no  matter  how  flagrant,  the 
remedy  Is  not  by  habeas  corpus.  Tbe  law  is 
well  settled  In  this  court  that  on  habeas  cor- 
pus only  Jurisdictional  defects  are  inquired 
into.  The  writ  does  not  raise  questions  of 
errors  in  law  or  irregularities  in  the  pro- 
ceedings. In  re  Crandall,  34  Wis.  177;  In 
re  Pierce,  44  Wis.  444." 

In  Ex  parte  Van  Hagan,  25  Ohio  St.  432, 
sentence  had  been  pronounced  under  a  stat- 
ute which  had  been  repealed.  The  Supreme 
Court  of  Ohio  stated:  "The  punishment  in- 
flicted by  the  sentence,  in  excess  of  that 
prescribed  by  the  law  in  force,  was  erroneous 
and  voidable,  but  not  absolutely  void.  It 
follows  that  a  writ  of  error  to  reverse  the 
proceedings  or  sentence  is  the  remedy  that 
the  relator  should  have  resorted  to  in  order 
to  obtain  a  discharge  from  illegal  imprison- 
ment, and  not  habeas  corpus,  which  is  not 
the  proper  mode  of  redress  where  the  re- 
lator was  convicted  of  a  criminal  offense  and 
erroneously  sentenced  to  excessive  imprison- 
ment therefor  by  a  court  of  competent  Juris- 
diction. Ex  parte  Stephen  M.  Shaw,  7  Ohio 
St  81,  70  Am.  Dec.  55,  approved  and  follow- 
ed on  this  point." 

In  Sennot's  Case.  14C  Mass.  489,  IG  N. 
E.  448,  4  Am.  St.  Rep.  .344,  it  was  claimed 
that  the  commitment  of  a  Juvenile  offender 
to  the  state  board  to  be  sent  to  the  Lyman 
School,  was  not  authorized  and  was  not 
the  proper  place.  The  Supreme  Court  of 
Massachusetts  said :  "If  there  was  In  tbe  sen- 
tence or  the  prior  proceedings  any  irregulari- 
ty affecting  the  validity  of  the  Judgment,  it 
can  be  corrected  upon  a  writ  of  error.  But 
neither  irregularities  nor  errors,  so  far  as 
they  were  within  the  Jurisdiction  of  the 
court,  can  be  Inquired  into  upon  a  writ  of 
habeas  corpus.  Clarke's  Case,  12  Cush. 
(Mass.)  320 ;  Herrick  v.  Smith,  1  Gray  (Mass.) 
1.  50,  61  Am.  Dec.  381;  Adams  v.  Vose.  1 
Gray  (Mass.)  51;  Ex  parte  Watklus,  3  Pet 


(U.  S.)  193,  7  L.  Bd.  650;  Bx  parte  Slebold, 
100  U.  S.  371,  373,  25  L.  Ed.  717;  In  re  Un- 
derwood, 30  Mich.  502;  Piatt  v.  Harrison,  6 
Iowa,  79,  71  Am.  Dec.  389.  That  a  writ  of 
habeas  corpus  cannot  perform  the  functions 
of  a  writ  of  error,  in  relation  to  proceedings 
of  a  court  within  its  Jurisdiction,  Is  univers- 
ally agreed.  The  only  conflict  of  authority 
touching  the  subject  is  in  regard  to  what 
acts  are  open  to  Inquiry  upon  the  question  of 
Jurisdiction.  It  is  held  In  this  state,  and  by 
good  authorities  elsewhere,  that  the  con- 
stitutionality of  a  law  which  a  court  is  at- 
tempting to  apply  lies  at  the  foundation  of 
the  Jurisdiction  under  it,  and  may  be  called 
in  question  upon  habeas  corpus.  Herrick  v. 
Smith,  1  Gray  (Mass.)  1,  49,  61  Am.  Dec. 
381;  Ex  parte  Slebold,  100  U.  S.  371,  25  L. 
Ed.  717;  People  v.  Roff,  3  Parker,  Or.  R. 
216.  But  this  doctrine  has  been  contradicted, 
and  action  founded  upon  an  unconstitutional 
law  has  been  held  a  mistake  which  can  only 
be  corrected  upon  a  writ  of  error.  In  re 
Harris,  47  Mo.  164.  So  there  has  been  di- 
versity of  opinion  among  different  courts  as 
to  sentences  which  are  not  authorized  by 
law.  The  better  rule  seems  to  be  that  where 
a  court  has  Jurisdiction  of  tbe  person,  and 
of  the  offense,  the  Imposition  by  mistake  of 
a  sentence  in  excess  of  what  the  law  permits 
is  within  the  Jurisdiction,  and  does  not  render 
the  sentence  void,  but  only  voidable  by  pro- 
ceedings upon  a  writ  of  error.  Ross'  Case, 
2  Pick.  (Mass.)  165;  Feeley's  Case,  12  Gush. 
(Mass.)  598,  .'599:  Seraler,  Petitioner,  41  Wis. 
517;  Ex  parte  Shaw,  7  Ohio  St.  81,  70  Am. 
Dec.  55;  Ex  parte  Van  Hagan,  25  Ohio  St. 
426;  Phlnney,  Petitioner,  32  Me.  440;  Klrby 
v.  State,  62  Ala.  51;  I«rk  v.  State,  55  Ga. 
435.  It  has  sometimes  been  held  that  such 
a  sentence  Is  legal  so  far  as  it  Is  within  the 
provisions  of  law,  and  void  as  to  the  excess. 
People  V.  Jacobs.  66  N.  T.  8 ;  People  v.  Baker, 
89  N.  Y.  400;  Bigelow  v.  Forrest,  9  Wall. 
339,  19  L.  Ed.  696." 

Extracts  from  other  decisions  pertinent  to 
tbe  inquiry  at  hand  are: 

Justice  Holmes,  speaking  for  the  court,  in 
Re  Stalker,  167  Mass.  12,  44  N.  E.  1068,  said: 
"We  assume,  as  contended  for  the  petitioner 
that  there  was  error  In  bis  sentence  because 
It  did  not  include  solitary  imprisonment. 
Lane  v.  Commonwealth,  161  Mass.  120,  122, 
36  N.  E.  753.  But  on  a  writ  of  error  this 
could  be  corrected.  Pub.  St  1882,  c.  187,  J  13 ; 
Jacquins  v.  Commonwealth,  9  Cush.  (Mass.) 
279.  •  •  •  Manifestly,  It  would  be  an  ab- 
surd result  if  the  petitioner  could  get  his 
discharge  on  habeas  corpus  when  he  could 
not  get  it  by  a  regular  proceeding  to  reverse 
his  sentence.  But  whether  tbe  sentence  could 
be  corrected  or  could  not  be,  tbe  rule  which 
has  been  approved  by  this  court  denies  relief 
by  habeas  corpus  when  tbe  court  has  Juris- 
diction to  sentence  the  petitioner,  and  errs 
simply  in  regard  to  the  extent  of  the  punish- 
ment. Senuot's  Case,  146  Mass.  489,  492, 
493, 16  X.  E.  448,  4  Am.  St  Rep.  344;  Feeley's 
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Case,  12  Cusb.  (Mass.)  598,  599.  See  Ex  parte 
Blgelow,  113  U.  S.  328,  5  Sup.  Ct.  542,  28  L. 
Ed.  1005 ;  In  re  Belt,  159  U.  S.  95,  15  Sup. 
Ct  987,  40  li.  Ed.  88." 

Petition  of  Bishop,  172  Mass.  36,  51  N.  E. 
191:  "The  general  rule  Is  that  where  the 
court  has  jurisdiction,  and  errs  merely  in 
regard  to  the  punishment,  relief  will  not  be 
granted  by  habeas  corpus,  but  that  the  reme- 
dy Is  by  a  writ  of  error,  in  which  the  mls- 
taiie  can  be  corrected  and  such  sentence  pro- 
nounced as  should  have  been  imposed.  Ross' 
Case,  2  Pick.  (Mass.)  165,  172;  Sennot's  Case, 
146  Mass.  489,  16  N.  E.  448,  4  Am.  St.  Rep. 
344;  Stalker,  Petitioner,  167  Mass.  11,  44  N. 
E.  1068;  Ex  parte  Bigelow,  113  D.  S.  328, 
5  Sup.  Ct  542,  28  L.  Ed.  1005;  In  re  Belt 
159  U.  S.  95,  15  Sup.  Ct  987,  40  L.  Ed.  88. 
In  exceptional  cases,  relief  may  be  granted 
by  habeas  corpus,  or  questions  of  constitu- 
tionality considered.  Peeley's  Case,  12  Cusb. 
(Mass.)  598;  Plumley's  Case,  156  Mass.  236, 
30  N.  E.  1127,  15  L.  R.  A.  839.  We  discover 
nothing  In  this  case  which  takes  it  out  of 
the  general  rule." 

In  re  Belt,  159  U.  S.  100,  15  Sup.  Ct  988, 
40  L.  Ed.  88:  "The  general  rule  is  that  the 
writ  of  habeas  corpus  will  not  Issue  unless 
the  court,  under  whose  warrant  the  petition- 
er Is  held,  is  without  Jurisdiction;  and  that 
it  cannot  be  used  to  correct  errors.  Ordi- 
narily, the  writ  will  not  lie  where  there  Is  a 
remedy  by  writ  of  error  or  appeal;  but  In 
rare  and  exceptional  cases  it  may  be  Issued, 
although  such  remedy  exists." 

Eisner  v.  Shrigley,  80  Iowa,  35,  45  N.  W. 
393:  "In  Jackson  v.  Boyd,  53  Iowa,  536,  5 
N.  W.  734,  it  is  expressly  stated  that  a  fail- 
ure to  fix  the  time  in  the  judgment  'would 
not  render  it  void';  and  also  'the  extent  of 
the  imprisonment  is  fixed  and  declared  by 
the  statute,  and  wlaen  the  defendant  has 
been  Imprisoned  the  required  length  of  time 
he  Is  entitled  to  be  discharged.'  Without  at- 
taching to  this  language  a  broader  significa- 
tion than  is  required  by  the  facts  considered, 
It  sustains  the  view  that  the  law  is  a  lim- 
itation as  to  the  extent  of  the  imprisonment, 
when  no  time  Is  fixed  in  the  judgment,  and 
Is  against  the  view  that  the  judgment  is  void 
because  under  it  the  imprisonment  migtit  be 
'Indefinite' ;  that  is,  to  the  time  of  the  actual 
payment  of  the  Judgment.  We  reach  the 
conclusion  that  habeas  corpus  is  not  avail- 
able to  question  the  correctness  of  the  pro- 
ceedings of  the  district  court  with  reference 
to  the  judgment  in  (juestion.  Our  conclu- 
sion has  suppoi't,  more  or  less  direct,  in 
many  cases,  and  among  them  are  Tnrney  v. 
Burr,  75  Iowa,  758,  38  N.  W.  5."jO:  Hurd.  Hal). 
Corp.  (2d  Ed.)  328;  Cooley,  Const.  Lim.  347; 
Shaw  V.  Mcllcury,  52  Iowa,  182,  2  N.  W. 
lOOC;  State  v.  Orton.  67  Iowa,  5.")4,  25  N.  W. 
775;  Piatt  v.  Harrison,  0  Iowa,  79,  71  Am. 
Dec.  389;  Zelle  v.  McIIenry,  51  Iowa,  572, 
2  N.  W.  204;  llerrlcls  v.  Smith,  1  Cray 
(Mass.)  50,  61  Am.  Dec.  381;  .A.dnuis  v.  A'ose. 
1   Gray   (Mass.)   51;    Ex  parte   Watkius,   3 


Pet  (D.  8.)  193,  7  L.  Ed.  650;  Ex  parte  Sie- 
bold,  100  U.  S.  371,  25  L.  Ed.  717;  In  re 
Underwood,  30  Mich.  502;  Ross'  Case,  2 
Pick.  (Mass.)  165;  Feeley's  Case,  12  Cush. 
(Mass.)  588;  Semler,  Petitioner,  41  Wis. 
517;  Ex  parte  Shaw,  7  Ohio  St  81,  70  Am. 
Dec.  55;  Ex  parte  Van  Hagan,  25  Ohio  St 
426;  Phlnney,  Petitioner,  32  Me.  440;  Klrby 
y.  State,  62  Ala.  51;  People  ▼.  Llscomb,  60 
N.  Y.  559,  19  Am.  Rep.  211;  Sennot's  Case, 
146  Mass.  489,  16  N.  E.  448,  4  Am.  St  Rep. 
344;  Ex  parte  Lange,  18  Wall.  163,  21  L.  Ed. 
872.  It  Is  said  the  judgment  of  imprison- 
ment, by  not  fixing  a  limit,  is  indefinite;  but 
the  law  itself  defeats  such  a  claim,  for  be- 
yond its  limits  the  judgment  is  void,  and 
this  proceeding  is  available  for  protection 
against  illegal   Imprisonment" 

In  People  V.  Kelly,  97  N.  T.  212,  the  de- 
fendant had  been  convicted  of  assault  in  the 
third  degree  and  sentenced  to  imprisonment 
at  hard  labor  in  the  state  prison,  and  it 
was  held  that  while  the  sentence  was  void, 
as  the  conviction  was  valid,  the  prisoner 
was  not  entitled  to  discharge  upon  habeas 
corpus,  but  should  be  remanded  to  the  cus- 
tody of  the  sheriff. 

In  Re  Harris,  68  Vt  243,  86  Atl.  55,  on 
habeas  corpus.  It  appeared  that  the  petition- 
er was  properly  convicted.  The  sentence  of 
imprisonment  In  the  state  prison  was  void. 
It  was  held  that,  while  he  was  unlawfully 
in  the  state  prison,  he  was  not  unlawfully 
restrained,  and  should  be  remanded  to  the 
sherifiC  of  the  county  in  which  he  was  con- 
victed to  be  resentenced. 

In  Ex  parte  McGuIre,  135  Cal.  339,  67  Pac. 
327,  87  .4m.  St  Rep.  105,  it  was  held  that 
the  writ  of  habeas  corpus  lies  not  only  when 
the  prisoner  is  entitled  to  his  liberty,  but 
also  when  he  is  held  by  one  person,  and  an- 
other Is  entitled  to  his  custody.  Chief  Jus- 
tice Beatty,  speaking  for  the  court  said: 
"My  conclusion  is  tluit  the  imprisonment  of 
the  petitioner  iu  the  county  jail,  in  execution 
of  his  sentence  for  the  misdemeanor.  Is  un- 
warranted and  illegal;  but  it  docs  not  follow, 
as  he  contends,  that  he  should  be  set  at 
liberty.  He  is  entitled  to  the  benefit  of  the 
writ  of  hai)eas  corpus  only  so  far  as  neces- 
sary to  secure  him  In  his  legal  right  to  be 
placed  in  the  proper  custody.  It  is  therefore 
ordered  that  he  be  remanded  to  the  custody 
of  the  sheriff  for  the  purpose  of  dellver.T 
forthwith  to  the  warden  of  the  state  prison." 

In  Kingen  v.  Kelley,  28  I'ac.  44,  -3  Wyo. 
566,  15  L.  R.  A.  177,  the  court  quoted  approv- 
ingly from  O'Brien  v.  Barr,  49  N.  W.  08,  83 
Iowa,  51:  "'The  imprisoiiiiicnit  and  its  du- 
ration could  alone  be  determined  by  the  court 
But  fixing  the  particular  penitentiary  In 
which  the  petitioner  should  be  confined  Is 
not  a  part  of  the  Judgment.  The  effect  and 
duration  of  couiinement  is  all  that  was  Ju- 
dicially determined  by  the  judgment' " 

In  Ex  parte  Waterman  (D.  O.)  33  Fed.  29, 
the  petitioner  was  sentenced  to  hard  labor 
in  the  state  prison  at  Auburn  for  three  years, 
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but  the  marabal  ascertained  on  bis  arrival 
-wltb  her  that  the  state  law  did  not  allow  fe- 
male prlaonem  In  that  Institution.  Later  the 
court.  In  her  absence,  made  an  order  sub- 
■tttntlnc  the  Brie  connty  penitentiary.  The 
court  denied  the  petition  for  writ  of  habeas 
corpna,  and  remanded  the  prisoner,  on  the 
ground  that  the  order  fixing  the  place  of 
imprisonment  was  not  necessarily  a  part  of 
the  Judgment. 

In  Re  McDonald,  33  Pac.  22,  4  Wyo.  ISO, 
tbe  court  cited  with  approval  Blsner  t. 
Shlrgley,  supra,  and  People  v.  Foster,  104 
IlL  156,  and  said:  "The  judgment  •  •  • 
does  not  In  Itself  fix  the  term  or  rate  of  Im- 
prisonment for  the  failure  to  pay  •  •  • 
the  fine  imposed;  but,  if  this  were  erroneous. 
It  could  only  be  reached  by  proceedings  in 
error.  It  Is  not  the  office  of  a  writ  of  habeas 
corpus  to  correct  errors  or  irregularities  of 

•  trial  court" 

In  re  Bonner,  151  V.  S.  258,  259,  260,  14 
Sup.  Ct  323,  826,  327,  38  L.  Ed.  149:  "When 
the  Jury  have  rendered  their  verdict,  the 
court  has  to  pronounce  the  proper  Judgment 
upon  such  verdict,  and  the  law,  in  prescrib- 
ing the  punishment,  either  as  to  the  extent, 
or  the  mode,  or  the  place  of  it,  should  be 
followed.  If  the  court  is  authorized  to  im- 
pose imprisonment,  and  it  exceeds  the  time 
prescribed  by  law,  the  Judgment  is  void  for 
the  excess.  If  the  law  prescrit>e8  a  place  of 
imprisonment,  the  court  cannot  direct  a  dif- 
ferent place  not  authorized.  It  cannot  di- 
rect imprisonment  In  a  penitentiary,  when 
the  law  assigns  that  Institution  for  Imprison- 
ment under  Judgments  of  a  different  char- 
acter. •  •  •  A  question  of  some  difficulty 
arises,  which  has  been  disposed  of  in  differ- 
ent ways,  and  that  is  as  to  the  validity  of 
a  Judgment  which  exceeds  in  Its  extent  the 
duration  of  time  prescribed  by  law.  With 
many  courts  and  Judges — perhaps  with  the 
majority— such  Judgment  Is  considered  valid 
to  the  extent  to  which  the  law  allowed  it  to 
be  entered,  and  only  void  for  the  excess. 

•  •  •  The  prisoner  is  ordered  to  be  confined 
In  the  penitentiary,  where  the  law  does  not 
allow  the  conrt  to  send  him  for  a  single  hour. 
To  deny  the  writ  of  habeas  corpus  In  such  a 
case  is  a  virtual  suspension  of  It,  and  it  should 
be  constantly  borne  In  mind  that  the  writ  was 
Intended  as  a  protection  of  the  citizen  from 
encroachment  upon  his  liberty  from  any 
source,  equally  as  well  from  the  unauthoriz- 
ed acts  of  courts  and  Judges  as  the  unau- 
thorized acts  of  individuals.  •  •  •  The 
Judges  of  all  courts  of  record  are  magis- 
trates, and  their  object  should  be,  not  to 
turn  loose  upon  society  persons  who  have 
been  Justly  convicted  of  criminal  offenses, 
but,  where  the  punishment  imposed,  In  the 
mode,  extent,  or  place  of  Its  execution,  has 
exceeded  the  law,  to  have  It  corrected  by  call- 
ing the  attention  of  the  court  to  such  ex- 
cess. We  do  not  perceive  any  departure  from 
principle  or  any  denial  of  the  petitioner's 


right  in  adopting  soch  a  course.  H*  com- 
plains of  the  unlawfulness  of  his  place  of 
imprisonment.  He  Is  only  entitled  to  relief 
from  that  unlawful  feature,  and  that  lie 
would  obtain  If  opportunity  be  given  to  that 
court  for  correction  in  that  particular. 
*  *  *  Some  of  the  state  courts  have  nc- 
pressed  themselves  strongly  in  favor  of  the 
adoption  of  this  course,  where  the  defects 
complained  of  consist  only  in  tli«  Judgment, 
in  Its  extent,  or  mode,  or  place  of  punish- 
ment; the  conviction  being  in  all  respects 
regular.  In  Beale  v.  Commonwealth,  25  Pa. 
11,  22,  the  Supreme  Oourt  of  Pennsylvania 
said:  The  common  law  embodies  in  itself 
sufficient  reason  and  common  sense  to  reject 
the  monstrous  doctrine  tliat  a  prisoner,  whose 
gnllt  is  established,  by  a  regular  verdict.  Is 
to  escape  punishment  altogether,  because  flie 
court  committed  an  error  in  passing  the  sen- 
tence. If  this  court  sanctioned  such  a  rule. 
It  would  fall  to  perform  the  chief  duty  fbr 
which  It  was  established.' " 

This  court  has  decided  that  the  writ  of 
habeas  corpus  Is  not  intended  to  take  the 
place  of  an  appeal,  writ  of  error,  or  certior- 
ari, and  cannot  be  used  for  the  purpose  of 
reviewing  errors  or  Irregnlaritles  In  the  pro- 
ceedings of  a  court  having  Jurisdiction  (Bz 
parte  Smith,  2  Ner.  838;  Bz  parte  Maxwell, 
11  Nev.  428;  Bz  parte  Winston,  9  Not.  71; 
Bz  parte  Twohig,  13  Nev.  802;  Bz  parte 
Bergman,  18  Nev.  831,  4  Pac.  209);  that,  if 
the  prisoner  is  held  under  a  valid  commit- 
ment, the  legality  of  other  commitments 
need  not  be  considered  until  his  term  of 
service  under  the  good  commitment  has  ez- 
pired  (Bx  parte  Ryan,  17  Nev.  139,  28  Pac. 
1040;  Bz  parte  Ryan,  10  Nev.  261);  that  un- 
der this  writ  the  court  will  review  the  ques- 
tion of  the  constitutionality  of  an  act  under 
which  petitioner  has  been  convicted,  and  If 
the  act  is  unconstitutional  discharge  him 
(Ex  parte  Rosenblatt,  19  Nev.  439,  14  Pac. 
298,  3  Am.  St  Rep.  901;  Bx  parte  Boyce,  27 
Nev.  299,  76  Pac.  1,  65  I,.  R.  A.  47;  Bx  parte 
Kalr,  28  Nev.  127,  80  Pac.  463,  and  cases 
therein  cited);  that  the  petitioner  will  be  re- 
leased from  an  order  committing  him  for 
contempt  for  an  act  not  committed  in  the 
Immediate  view  of  the  court  when  the  court 
was  without  Jurisdiction  to  make  such  order 
by  reason  of  Its  failure  to  first  require  an 
affidavit  and  to  cite  the  offender  to  show 
cause  why  he  should  not  be  punished  (Bx 
parte  Hedden,  29  Nev.  — ,  90  Pac.  737);  and 
that  the  addition  of  the  words  "at  hard  la- 
tx>r"  in  the  sentence,  although  not  author- 
ized by  statute,  would  be  treated  as  mere 
surplusage  and  in  no  manner  affecting  the 
validity  of  the  Judgment  (Bx  parte  Maher, 
25  Nev.  424,  62  Pac.  1). 

From  these  cases  it  Is  apparent  that  a  few 
courts  have  held  that  where  the  sentence 
upon  a  valid  conviction  Is  excessive  or  er- 
roneous in  part  the  whole  of  the  Judgment 
must  fall  as  being  without  tha  Jurisdiction 
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of  the  court,  and  that  the  convicted  criminal 
must  be  discharged,  while  others  hold  that 
the  sentence  may  be  corrected  and  the  prop- 
er punishment  Inflicted,  others  that  it  is 
void  only  as  to  the  excessive  punishment  It 
orders,  others  that  the  erroneous  sentence 
will  stand  and  be  enforced  against  habeas 
corpus  proceedings,  and  can  only  be  attack- 
ed or  corrected  by  the  regular  methods  of 
appeal  or  writ  of  error,  and  still  other  courts, 
among  which  are  notably  the  Supreme  Courts 
of  the  United  States,  of  Massachusetts,  and 
Nevada,  adhere  to  the  latter  rule  generally, 
but  allow  some  elasticity  and  exceptions  for 
the  correction  of  errors,  where  the  petitioner 
is  restrained  under  an  xmcoustitutlonal  act, 
or  there  Is  some  special  urgency  and  hard- 
ship, and  the  sentence  was  wholly  or  partly 
unauthorized. 

If  the  rule,  supported  by  the  decisions  up- 
on which  petitioner  relies,  holding  that  the 
sentence  Is  void  where  It  specifies  a  longer 
period,  or  different  place  for  the  imprison- 
ment, or  a  heavier  fine,  than  the  statute  war- 
rants, was  adopted  by  this  court,  it  might 
lead  to  grave  injustice  In  the  future,  for  un- 
der It,  in  cases  having  some  omission  or  mls- 
tal^e  in  the  Judgment,  criminals  sentenced 
after  due  conviction  of  the  mosc  heinous 
crimes  would  have  to  be  released  and  turned 
loose  upon  the  community.  If,  after  convic- 
tion of  murder  in  the  first  degree,  the  district 
court  should  sentence  the  accused  to  be  hang- 
ed In  the  yard  of  the  county  jail  under  the 
former  law  and  the  practice  In  this  common- 
wealth, instead  of  at  the  state  prison,  under 
the  more  recent  statute  now  In  force,  the 
sentence  would  be  void,  and  the  defendant 
would  have  to  be  discharged.  Justice  onght 
not  to  be  thwarted  by  such  strained  techni- 
calities. We  cannot  favor  such  a  rule,  and 
we  are  Impelled  to  join  those  courts  which 
have  determined  against  it. 

It  will  be  perceived  that  section  2267, 
Comp.  Laws.  Is  the  only  one  which  si)eclfles 
the  place  of  Imprisonment  In  lieu  of  the  pay- 
ment of  a  fine,  and  that  it  directs  that,  when- 
ever a  prisoner,  upon  conviction  for  any 
criminal  offense,  fails  to  pay  the  fine,  the 
district  court  may  Imprison  him  in  the  coun- 
ty Jail  at  the  rate  of  ?2  per  day  until  the  fine 
or  forfeiture  imposed  shall  have  been  satis- 
fied. In  this  connection  no  distinction  Is 
made  In  regard  to  the  grade  of  the  crime, 
and  there  Is  no  limitation  to  misdemeanors. 
Under  section  4701,  the  defendant  was  guilty 
of  a  felony,  and  could  have  been  sentenced 
directly  to  the  state  prison  for  not  less  than 
one  nor  exceeding  two  years,  or  to  a  fine  of 
not  less  than  $1,000  nor  exceeding  ?5,000,  or 
to  both.  But  the  language  of  this  section 
does  not  provide  for  confinement  in  the  state 
prison  or  elsewhere  in  lieu  of  the  payment  of 
the  fine,  and  there  Is  nothing  In  this  section 
or  the  others  which  authorized  the  court  to 
commit  the  defendant  to  the  state  prison  up- 
on his  failure  to  pay.    And  when  we  turn  to 


section  2267.  the  one  which  does  provide  for 
Imprisonment  as  an  alternative  in  lieu  of 
nonpayment,  the  language  fixes  the  place  of 
confinement  as  such  alternative  in  all  cases, 
and  without  making  any  distinction  between 
felonies  and  misdemeanors,  at  the  county 
Jail.  The  fine  imposed  was  authorized,  being 
the  minimum  amount  specified  in  the  statute, 
and  the  Judgment  follows  the  other  provi- 
sions in  ordering  that  the  defendant  be  Im- 
prisoned at  the  rate  of  $2  per  day  upon  bis 
failure  to  pay  the  fine.  The  only  error  in 
the  sentence  was  the  direction  that  the  de- 
fendant work  out  the  fine  In  the  state  prison, 
when  the  statute  specifies  the  county  Jail. 
If  he  had  been  fined  the  maximum  of  $5,000. 
instead  of  $1,000,  it  would  take  him  about 
seven  years  to  work  out  the  fine  at  the  rate 
of  |2  per  day.  Whether  It  would  be  better 
to  have  a  statute,  such  as  exists  In  some 
states,  providing  that  where  the  fine  exceeds 
$500,  or  a  specified  amount,  or  the  imprison- 
ment may  exceed  six  months  or  one  year,  the 
confinement  In  lieu  of  the  payment  of  a  fine 
shall  be  in  the  state  prison,  is  a  matter  for 
the  Legislature,  and  not  for  the  courts,  to 
regulate.  It  Is  our  duty  to  enforce  these 
statutes  as  we  find  them. 

The  sentence  being  In  accordance  with  the 
law  and  within  the  discretion  vested  In  the 
district  court  as  to  the  amount  of  the  fine 
and  the  time  of  the  alternative  Imprisonment 
imposed,  and  being  erroneous  only  as  to  a 
matter  which  Is  definitely  fixed  by  the  stat- 
ute, the  place  of  confinement,  and  regarding 
which  no  court  has  any  discretion  or  power 
to  change,  it  seems  unnecessary  to  have  the 
judgment  of  the  district  court  modified,  even 
If  the  mistake  may  be  considered  as  one  ap- 
parent upon  the  record  and  of  the  kind  nsu- 
ally  corrected  by  courts  upon  mere  sugges- 
tion or  of  their  own  volition.  The  direction 
that  the  confinement  be  In  the  state  prison 
may  be  rejected  as  surplusage  and  of  no 
force  or  effect.  In  the  face  of  the  statute 
which  controls  and  fixes  the  county  jail  as 
the  place  of  imprisonment,  without  it  being 
so  designated  In  the  Judgment  There  was  a 
necessity  for  the  correction  of  the  sentence 
as  ordered  by  the  Supreme  Court  of  the  Unit- 
ed States  In  the  Bonner  Case,  which  does 
not  exist  here.  When  it  was  held  there  that 
imprisonment  In  the  penitentiary  was  not 
authorized  by  the  federal  statute.  It  became 
necessary  for  the  trial  court  to  exercise  the 
discretion  vested  In  It  and  correct  the  sen- 
tence by  designating  some  one  of  the  differ- 
ent jails  It  had  power  to  select,  no  particu- 
lar one  of  which  was  fixed  by  the  statute  for 
the  imprisonment,  as  In  this  state. 

The  warden  of  the  state  prison  is  directed 
to  deliver  the  petitioner  to  the  sheriff  of 
Washoe  county  upon  his  appearance  and  de- 
mand at  the  state  prison  and  the  latter  Is 
ordered  to  take  the  petitions  Into  custody, 
and  detain  lilm  In  the  county  Jail  of  that 
county  for  the  remainder  of  the  term  of  Im* 
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prisonment  imposed  by  the  sentence  of  the 
district  court,  unless  a  part  of  the  fine  re- 
maining unsatisfied  is  sooner  paid. 

NORCROSS    and    SWEENEY,    JJ.,    con- 
cur. 


STATE  T.  JACKMAN.    (No.  1,710.) 
(Supreme  Court  of  Nevada.    Aug.  1,  1907.) 

1.  Homicide— Evidence  —  Aduissibclitt  — 

TUBKATS. 

Where,  on  a  trial  for  murder,  self-defense  is 
pleaded,  threats  by  decedent  to  kill  defendant 
the  first  time  be  saw  liim,  made  within  an  hour 
of  the  shooting,  are  admissible,  though  they 
were  not  communicated  to  defendant,  on  the  is- 
sue of  who  was  the  aggressor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  'JG,  Homicide,  S  405.] 

2.  Cbiminal  Law— Appeal  —  Harmless  Er- 
bob — errongons  exclusion  of  evidence. 

An  instruction,  on  a  trial  for  murder,  where- 
in self-defense  was  pleaded,  not  to  consider  evi- 
dence of  threats  which  were  not  communicated 
to  defendant,  was  none  the  less  prejudicial  er- 
ror because  the  threats  were  testified  to  by  a 
prostitute ;  her  testimony,  no  matter  what  her 
character,  being  admissible  for  such  weight  as 
the  jury  might  give  it. 

Appeal  from  District  Court,  Esmeralda 
County. 

Albert  T.  Jackman,  indicted  under  the 
name  of  John  Thompson,  was  convicted  of 
murder  in  tbe  first  degree,  and  from  the 
Judgment  and  an  order  denying  his  motion 
for  a  new  trial  be  appeals.  Reversed,  and 
remanded  for  a  new  trial. 

Thompson,  Morehouse  &  Thompson  and 
Wm.  Woodburn,  for  appellant.  R.  C.  Stod- 
dard, Atty.  Gen.,  for  the  State. 

SWEENEY,  J.  Defendant  was  indicted 
for  killing  John  Moritz  at  Goldfleld,  Nev.,  on 
September  16,  liKK5,  tried  and  convicted  of 
murder  in  the  first  degree  in  the  district 
court  of  the  First  Judicial  district  of  the 
state  of  Nevada  In  and  for  the  county  of  Es- 
meralda, and  sentenced  by  the  court  to  be 
banged  by  tbe  neck  until  dead.  From  an 
order  denying  defendant's  motion  for  a  new 
trial,  and  from  the  final  Judgment  convicting 
defendant  of  murder  In  tbe  first  degree,  de- 
fendant appeals. 

It  appears  from  tbe  testimony  that  the  de- 
fendant, 21  years  of  age,  a  gambler  by  oc- 
cupation, about  3  o'clock  a.  m.  of  the  IGth 
day  of  September,  100«),  was  crossing  the 
main  street  of  Goldfleld  on  his  way  to  tbe 
Royal  Caf6  for  breakfast,  when  he  saw  the 
deceased,  John  Moritz,  aged  23,  whose  busi- 
ness appeared  to  be  tbat  of  a  messenger  in 
the  tenderloin  district,  coming  down  the  side- 
walk on  a  bicycle,  when,  according  to  the 
defendant,  "he  rode  almost  to  me.  Jumped 
off  bis  bicycle,  and  I  would  not  say  for  sure 
whether  be  leaned  his  bicycle  up  against  a 
post  or  the  building.    He  walked  down  In 


front  of  me,  beaded  me  off.  I  asked  him: 
'What  do  you  mean,  do  you  intend  to  make 
another  gun  play  like  you  tried  at  tbe  dance 
hall?'  He  answered:  'Yes  (uttered  an  oath), 
and  I  am  going  through  wltb  it'  As  be  said 
that  I  stepped  back,  be  threw  his  baud  back 
to  bis  hip  like  that  (witness  Illustrating  by 
throwing  his  left  hand  back  to  hip),  and  as 
he  did  so  I  shot  him.  •  *  •  I  thought  he 
was  going  to  shoot  me;  tbat  be  was  going  to 
kill  me  if  I  gave  him  the  chance.  I  would 
not  have  shot  blm  otherwise,  if  I  did  not 
think  he  was  going  to  shoot  me.  •  *  *  I 
shot  once;  that  is,  two  shots  were  fired  from 
the  gun.  One  was  my  Intention  and  purpose. 
The  first  I  shot  on  purpose.  After  the  first 
shot  he  staggered,  and  I  cocked  my  gun,  that 
is,  to  see  If  he  was  going  to  pull  his  gun  to 
shoot  or  kill  me.  1  stepped  sideways  toward 
tbe  Mohawk,  and  as  I  did  he  fell.  As  he 
fell  my  finger  was  on  the  trigger  and  my 
thumb  cocking  the  hammer.  X  had  the  trig- 
ger pulled  back  with  my  finger,  and  as  he 
fell  my  thumb  slipped  off  the  hammer,  and 
the  gun  exploded  the  second  time.  •  •  • 
I  did  not  fire  the  second  shot  Intentionally." 
There  were  no  witnesses  to  the  commence- 
ment of  the  tragedy.  It  apiJears  further  from 
tbe  testimony  that  tbe  dufeudaut  about  1 
o'clock  of  the  same  morning  was  in  company 
with  one  Sherman  Crumley,  when  Crumley 
was  accidentally  run  Into  by  deceased  on  a 
bicycle  in  an  alley  In  the  red  light  district 
of  Goldficld,  whereupon  Crumley  and  Moritz 
had  a  wordy  argument,  culminating  in  the 
deceased,  Moritz,  drawing  a  revolver  and  or- 
dering Crumley  to  "stand  back."  A  revolver 
was  found  on  tbe  person  of  tbe  deceased 
when  brought  to  the  hospital  after  the  shoot- 
ing. To  the  indictment  charging  defendant 
with  murder  in  the  first  degree,  defendant 
pleaded  "not  guilty."  and  interposed  a  plea 
of  self-defense.  During  the  progress  of  the 
trial,  a  prostitute  by  the  name  of  Myrtle 
Smith  was  Introduced  as  a  witness  on  the 
part  of  tlie  defense,  and  testified  as  follows: 
"By  Mr.  Morehouse:  Q.  Where  do  you  re- 
side? A.  Goldfleld.  Q.  Did  you  know  in  his 
lifetime  a  young  man  by  tbe  name  of  Moritz? 
A.  Yes,  sir.  Q.  Where  did  you  know  him? 
A.  In  Goldfleld.  Q.  Did  you  see  him  on  or 
about  tbe  morning  of  the  16th  of  September? 
A.  Yes,  sir.  Q.  Where?  A.  Down  to  my 
house.  Q.  What  was  he  doing  there?  A. 
He  brought  me  a  lunch  down  to  my  house. 
Q.  About  what  time  was  this?  A.  Some 
time  between  2  and  3  o'clock;  I  could  not 
exactly  tell  the  time.  Q.  In  the  morning? 
A.  In  the  morning.  Q.  On  that  occasion  did 
he  make  any  remark  of  and  concerning  Al- 
bert Jackman,  known  as  Jack  Thompson's 
A.  Yes,  sir.  Q.  Will  you  state  to  tbe  Jurj 
what  he  said,  and  how  he  came  to  say  It? 
-A.  Yes,  sir.  He  brought  a  lunch  from  tbe 
Palm  Restaurant  to  me.  He  went  back  and 
got  one  for  Miss  Florence  and  came  back 
with  Miss  Florence's  lunch  and  was  to  take 
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my  empty  dishes.  I  Iieard  him  In  my  room, 
and  stepped  into  the  room,  and  he  said :  'For 
Christ's  sake,  don't  scare  me.'  I  said  to  him: 
Why  are  you  so  frightened?'  He  said:  'Weii, 
I  had  trouble  dirvn  the  street  with  Jack 
Thompson.'  And  made  the  remark:  'I  am 
going  to  kill  the  son  of  a  bitch  the  first  time 
I  see  him.' "  The  court  gave  the  following 
Instruction  to  the  jury,  asked  for  by  the 
state,  which  Is  assigned  as  error  by  the 
defendant:  "Threats,  however  deliberately 
made,  do  not  justify  an  assault  and  battery, 
much  less  the  taking  of  the  life  of  the 
party  making  them,  and  evidence  of  threats 
previously  made,  if  any  threats  were  made, 
but  not  communicated  to  the  defendant, 
should  not  be  considered  by  the  jury  in  ar- 
riving at  their  verdict." 

The  effect  of  this  Instruction  was  to  pre- 
clude the  jury  from  considering  the  testi- 
mony of  Myrtle  Smith  testifying  to  a  threat 
made  by  the  deceased  less  than  an  hour  be- 
fore the  shooting  against  the  life  of  the  de- 
fendant The  evidence  of  Myrtle  Smith 
testifying  to  the  threat  made  by  the  de- 
ceased against  the  life  of  the  defendant,  un- 
der the  circumstances  In  this  case,  though 
uncommunlcated  to  the  defendant,  was  clear- 
ly admissible  and  of  such  vital  importance  to 
the  defendant  that  the  instruction  of  the 
court,  commanding  the  jury  not  to  consider 
this  threat  In  arriving  at  their  verdict,  was 
of  such  a  prejudicial  nature  that  this  case 
must  be  reversed.  In  cases  of  self-defense, 
where  the  question  Is  doubtful  as  to  who  was 
the  aggressor,  as  Is  the  fact  In  the  present 
case,  there  being  no  witnesses  to  the  hom- 
icide, evidence  of  threats  made  against  the 
life  of  a  defendant  preceding  the  affray, 
even  though  uncommunlcated,  are  admissi- 
ble. In  the  present  case,  a  material  point 
at  issue  was:  Who  was  the  aggressor?  The 
defendant  says  the  deceased  was  the  agRres- 
sor;  that  he  shot  the  deceased  when  the  lat- 
ter "threw  his  hand  back  into  his  hip 
pocket"  for  the  purpose,  as  defendant  be- 
lieved, according  to  his  testimony,  of  kill- 
ing him  If  he  got  the  chance.  No  one  was 
present  at  this  fatal  moment  but  the  de- 
ceased and  the  defendant.  If  this  threat 
testified  to  by  Myrtle  Smith  was  true,  and 
was  made  by  the  deceased,  how  vitally  im- 
portant this  fact  then  became  to  the  defend- 
ant when  the  testimony  discloses  that  the 
first  time  the  deceased  saw  the  defendant 
after  the  making  of  this  threat  was  the  very 
time  when  the  shooting  took  place.  The  jury 
were  considering  whether  or  not  the  defend- 
ant, according  to  his  plea  of  self-defense,  was 
Justified  In  defending  his  life  at  the  time  he 
shot  Moritz.  The  determination  of  this  fact 
by  the  jury  as  to  who  was  the  aggressor  Is 
In  this  case  and  In  most  if  not  all  murder 
cases  wherein  the  plea  of  self-defense  Is  In- 
terposed, almost  decisive  of  ttie  Innocence, 
or.  If  guilty,  the  degree  of  guilt  of  the  de- 
fendant, and  in  the  determination  of  this 


important  fact,  all  threats  against  tlie  life 
of  the  defendant  by  the  deceased,  even 
though  uncommunlcated,  are  admissible,  and 
the  exclusion  of  this  evidence,  so  vitally  Im- 
portant to  tlie  defendant.  Is  reversible  error. 
State  V.  Ilcnnossy.  90  Pac.  221  (to  be  publish- 
ed In  29  Xev.  — );  People  v.  .\mold,  15  Cal. 
481;  I'eople  v.  Scoggins.  37  Cal.  67C;  People 
V.  Allvtre,  55  Cal.  2(Xi;  Wigniore  on  Evi- 
dence, vol.  1,  i  110;  Stokes  v.  People,  53  N. 
Y.  174,  13  Am.  Rep.  492;  Wilson  v.  State,  30 
Fla.  242.  11  South.  556,  17  L.  R.  A.  654. 

The  threat,  as  testified  to,  was:  "I  am  go- 
ing to  kill  the  son  of  a  bitch  the  first  time 
I  see  him."  The  shooting,  according  to  the 
testimony,  took  place  about  3  o'clock  a.  m. 
and  this  threat  is  testified  to  as  having  been 
made  within  an  hour  previous  to  the  shoot- 
ing. In  arriving  at  their  verdict,  the  fact 
of  who  was  the  aggressor  became  of  vital 
Importance  to  the  jury  in  determining  the 
innocence  or  degree  of  guilt  of  the  defend- 
ant, and  one  which  they  must  necessarily 
have  passed  upon  In  arriving  at  their  ver- 
dict. The  jury  in  the  present  case  were  in- 
structed. In  effect,  not  to  consider  the  tes- 
timony of  Myrtle  Smith  because  the  threat, 
being  uncommunlcated,  was  inadmissible, 
and  the  jurors,  whose  duty  it  is  to  be  govern- 
ed by  the  instructions  given  by  the  court 
as  to  the  law,  we  must  presume  acted  in  ac- 
cordance with  their  obligation,  and  did  not 
consider  this  testimony.  It  •wUl  not  do  to 
say  that  the  Jury  did  not  believe  Myrtle 
Smith  because  the  threat  testified  to  in  her 
testimony  was  expressly  ruled  out  by  the 
court.  Her  testimony,  no  matter  what  her 
character,  was  admissible  for  such  weight 
as  the  jury  might  give  to  it  and,  no  matter 
from  what  source  the  testimony  came,  the 
defendant  was  entitled  to  have  this  testi- 
mony passed  upon  by  the  Jury.  In  the  case 
of  State  V.  Hennessy  (very  recently  deter- 
mined) 20  Kev. ,  90  Pac.  225,  this  court, 

in  passing  upon  testimony  of  uncommunlcat- 
ed threats  assigned  as  error,  said:  "Such 
threats,  even  if  uncommunlcated,  would  be 
competent  for  the  purpose  of  aiding  the 
Jury  in  determining  who  was  the  aggressor 
In  the  encounter  which  subsequently  occurred 
between  Ganahl  and  Cole,  on  the  one  hand, 
and  Elftman,  on  the  other."  The  rule  as  to 
the  admissibility  of  uncommunlcated  threats 
made  by  the  deceased  against  the  life  of  the 
defendant  where  the  plea  of  self-defense  Is 
Interposed,  is  succinctly  stated  in  the  late 
work  of  Wigmore  on  Evidence,  vol.  1,  §  110, 
as  follows:  "Where,  on  a  charge  of  homi- 
cide, the  excuse  Is  self-defense,  and  the  con- 
troversy Is  whether  the  deceased  was  the 
aggressor,  the  deceased's  threats  against  the 
accused  are  relevant  The  deceased's  design 
to  do  violence  upon  the  defendant  is  of  some 
value  to  show  that  on  the  occasion  In 
question  he  did  carry  out  or  attempt  to 
carry  out,  his  design.  Moreover,  It  is  the 
fact  of  his  design,  Irrespective  of  Its  corn- 


Digitized  by 


Google 


Or^ 


8BABS  ▼.  DUNBA& 


146 


mnnlcatlaii  to  the  defendant,  that  1»  erl- 
dentlaL" 

The  Judgment  and  order  of  the  trial  conrt 
are  reveraed.  and  canae  remanded  for  a  new 
trial. 

TALBOT,  a  J.,  and  NORCBOSS.  J.,  con- 
cur. 

(EO  Or.  SS) 

SBABS  et  al.  t.  DUNBAR.* 
(Supreme  Conrt  of  Oregon.    Jul;  30,  1907.) 

1.  APPEAIr— OROKBB     APPSALABLB— FiNAlJTT. 

Under  B.  ft  C  Comp.  {  647,  aa  amended  by 
Laws  1007,  p.  313,  c.  162,  limiting  appeals  to 
orders  affecting  sobstantial  rights  and  in  etFect 
determining  snits,  etc.,  an  order.  In  a  snlt  b;  a 
taxpayer  against  a  former  Secretary  of  State 
to  require  him  to  acconnt  for  moneys  received, 
denying  defendant's  motion  to  dismiss  on  de- 
mnrrer  being  sostained  to  the  complaint  for 
plaindiFs  incapaci^  to  sne,  and  granting  sub- 
•titntion  of  the  state  as  plaintiff,  was  not  ap. 
pealable ;  the  sustaining  of  the  demurrer  and  the 
•ubstitutloa  under  B.  &  C.  Comp.  {  101.  proTld- 
ing  that  if  a  demurrer  be  sustained  the  court 
may  allow  an  amendment,  and  section  102,  au- 
thorising the  name  of  a  party  to  be  added  or 
•tricken  before  trial,  not  oeing  final  as  to  the 

SDit. 

[Bid.  Note.— For  cases  In  point,  see  Cent.  Dig. 
▼ol.  2,  Appeal  and  Error,  ff  648,  644.] 

2.  PLBaomo— AKENDKXN'r— Erbob— Efrot. 

Granting  leave  to  plaintiff  to  amend  Ua 
pleading  Is  within  the  power  of  a  court,  and, 
though  tbe  power  be  exercised  erroneously,  the 
order  is  not  void. 

SBd.  Note.— For  coses  in  point,  see  Cent  Dig. 
.  39,  Pleading,  H  575,  601.] 

8.  AfpeaIt-Motion  to  DiBuisa— MzBiTa. 

The  merits  of  an  appeal  may  not  be  dedd- 
•d  on  a  motion  to  dismiss. 

J  Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
.  3,  Appeal  and  Error,  |  3162.] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; Wxn.  Galloway,  Judge. 

Proceeding  by  J.  K.  Sears  to  require  P. 
L  Dnnbar,  former  Secretary  of  State,  to 
acconnt  for  moneys  received;  the  state  of 
Oregon,  upon  the  relation  of  J.  H.  McNary, 
district  attorney,  being  substituted  as  pialn- 
tllT.  Defendant  appealed  from  an  order  de- 
nying his  motion  to  dismiss  and  granting 
aubstitntion,  and  plaintiff  moves  to  dismiss 
the  appeal.    Appeal  dismissed. 

Upon  motion  to  dismiss  the  appeal.  Thla 
proceeding  was  originally  commenced  by  J. 
K.  Sears,  a  citizen  and  taxpayer  of  the  state 
of  Oregon,  against  F.  I.  Dunbar,  who  was 
the  Secretary  of  State  of  the  state  of  Oregon 
from  January  9,  1899,  to  January  14,  1907. 
It  la  alleged  that  during  that  time  be  collect- 
ed and  received  for  the  benefit  of  the  state 
of  Oregon  a  large  amount  of  money,  viz., 
$100,000,  as  fees  for  various  filings,  copies  of 
noorda.  Issuing  various  commissions  and  U- 
censea,  and  recording  various  papers  in  his 
office,  and  neglected  and  refused  to  deliver 
tb«  same  or  any  part  thereof  to  his  succea- 
aor  In  offlc«k  or  to  any  one  authorized  to  re- 
eaire  th«  mme,  but  has  converted  the  sama 
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to  his  own  nse,  and  asks  for  an  accoaating 
thereof  and  a  decree  requiring  him  to  pay 
the  same  to  the  state  of  Oregon.  The  defend- 
ant demurred  to  this  complaint,  which  was 
sustained  by  the  conrt  on  March  29,  1907, 
upon  the  ground,  as  we  nnderstand,  that 
plalntifT  had  not  legal  capacity  to  sue,  and 
thereafter,  on  the  same  day,  John  H.  McNary, 
district  attorney  for  the  Third  Judicial  dis- 
trict, moved  the  court  that  the  state  of  Ore- 
gon ex  rel.  J.  H.  McNary,  as  district  attor- 
ney, be  SDbstitnted  for  Sears  as  plaintifF  in 
said  suit,  said  motion  being  based  on  a£B- 
davit;  and  also  tenders  an  amended  com- 
plaint entitled,  "The  State  of  Oregon,  upon 
the  relation  of  J.  H.  McNary,  as  District 
Attorney  of  the  Third  Judicial  District  of 
Oregon,  Plaintiff,  v.  F.  I.  Dunbar,  Defend- 
ant" Except  the  title,  such  amended  com- 
plaint is  in  substance  and  effect  the  same  as 
the  original,  and  seeks  the  same  relief. 
Afterward,  on  April  0,  1907,  the  defendant 
filed  a  motion  to  dismiss  the  suit,  for  tlie 
reason  that  the  demurrer  was  sustained  and 
no  amended  complaint  filed  by  Sears  within 
the  time  provided  by  law.  This  motion  wns, 
on  April  12,  1907,  overruled,  and  the  motion 
of  i.  H.  McNary  for  substitution  of  the 
state  of  Oregon  as  plaintiff  and  leave  to  file 
the  amended  complaint  was  allowed,  and 
defendant  was  given  until  April  2utb  to  an- 
swer thereto.  Thereafter,  on  April  22d,  de- 
fendant took  this  appeal  from  the  order  of 
the  court  denylog  bis  motion  to  dismiss  the 
suit  and  granting  plaintiff's  motion  for  sub- 
stitution, and  on  May  21,  1907,  plaintiff  filed 
a  n-otlon  here  to  dismiss  the  appeal  for  the 
reanon  that  the  order  appealed  from  Is  not 
a  f  nal  order,  nor  one  from  which  an  appeal 
wDl  lie. 

<>.  C.  Fulton  and  Geo.  Q.  Bingham,  for 
appellant  L.  H.  McMahan  and  John  H.  Mc- 
Nnry,  for  respondent 

EAKIN,  J.  (after  stating  th«  facts).  Th« 
question  is  whether  the  order  appealed  from 
to  a  final  order,  or  one  from  which  an  appeal 
will  lie  at  this  stage  of  the  proceeding.  Our 
statute  (section  547),  as  amended  (Laws  1907, 
p.  318,  c.  102),  provides:  "A  Judgment  or 
decree  may  be  reviewed  as  prescribed  In 
this  chapter,  and  not  otherwise.  An  order 
affecting  a  substantial  right  and  which  In 
effect  determines  the  action  or  suit  so  as  to 
prevent  a  Judgment  or  decree  therein,  or  a 
final  order  affecting  a  substantial  right  and 
made  In  a  proceeding  after  judgment  or  de- 
cree, or  an  order  setting  aside  a  Judgment 
and  granting  a  new  trial,  for  the  purpose  of 
being  reviewed,  shall  be  deemed  a  Judgment 
or  decrea"  It  Is  held  In  State  t.  Security 
Savings  Ca,  28  Or.  4(10,  48  Pac.  162,  and 
School  District  V.  Irwin,  84  Or.  431,  M  Pac. 
413,  that  an  appeal  Is  statutory  and  cannot 
be  extended  to  cases  not  within  the  statute, 
and  It  has  frequently  been  decided  by  this 
ooort  that  aa  appeal  will  not  lie  except  (ran 
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a  final  order  affecting  a  substantial  right. 
State  V.  O'Oay,  41  Or.  405,  69  I'ac.  542.  and 
cases  cited.  Counsel  for  dofeudaut  insists, 
however,  that,  the  demurrer  to  the  couiplnint 
of  Sears  being  sustained,  the  substitution  of 
the  state  by  the  amendment  is  the  commence- 
ment of  a  new  suit,  and  that  the  order  was 
final  as  to  the  Sears  complaint  or  suit.  No 
authorities  are  cited  by  defendant  in  supiwrt 
of  his  position.  Whether  the  amendment  is 
one  authorized  by  the  statute  is  not  the  ques- 
tion, but  whether  the  court  lost  Jurisdiction 
of  the  defendant  by  the  substitution.  The 
effect  of  the  amendment  is  to  eliminate  Sears 
because  he  was  not  a  necessary  or  proper 
party,  and  it  is  final  as  to  him ;  but  the  de- 
fendant is  claiming  no  relief  against  him, 
and  is  not  affected  thereby.  Granting  leave 
to  plaintiff  to  amend  his  pleading  is  within 
the  power  of  the  court,  and,  even  though  such 
power  was  exercised  erroneously,  yet  the  or- 
der Is  not  void.  The  action  of  the  court  in 
sustaining  the  demurrer  to  the  complaint 
did  not  terminate  the  jurisdiction  of  the 
court.  B.  &  C.  Comp.  §  101,  provides:  "If 
the  demurrer  be  sustained,  the  court  may  In 
its  discretion  allow  the  party  to  amend  the 
pleading  demurred  to."  Id.  §  102,  provides: 
"The  court  may,  at  any  time  before  trial,  in 
furtherance  of  justice,  *  *  •  allow  any 
pleading  •  •  *  to  be  amended  by  adding 
the  name  of  a  party,  or  •  •  *  by  strik- 
ing out  the  name  of  any  party."  While  the 
court  has  Jurisdiction  of  the  case,  the  order 
allowing  the  amendment  is  one  within  its 
jurisdiction,  even  if  erroneous. 

At  the  hearing  counsel  argued  this  motion 
upon  the  merits  of  the  appeal,  on  the  theory 
that,  If  the  order  allowing  the  substitution 
was  error,  then  It  is  appealable ;  but  we  may 
not  decide  the  merits  upon  this  motion.  If, 
In  determining  the  motion  to  dismiss  the  ap- 
peal, it  is  necessary  to  determine  the  merits 
as  to  the  substitution,  then  this  motion  must 
be  denied.  Whether  the  order  was  error  or 
not,  It  is  not  appealable,  unless  it  terminates 
or  disposes  of  defendant's  rights  In  the  sub- 
ject of  the  suit.  Many  courts  have  discussed 
the  right  to  such  substitution,  usually  brought 
to  the  appellate  court  upon  the  api)eal  from 
final  Judgment,  and  It  was  always  treated  as 
a  matter  within  the  jurisdiction  of  the  court, 
and  not  affecting  the  merits.  Such  are  the 
following  cases:  Davis  v.  Mayor  of  New 
York,  14  N.  Y.  .TOG,  C7  Am.  Dec.  186 ;  Dubbers 
V.  Goux,  51  Cal.  li>3 ;  Vinegar  Bend  Lbr.  Co. 
v.  Chicago  T.  &  T.  Co.,  30  South.  776,  131 
Ala.  411  (cited  by  defendant  on  the  merits); 
Johnson  v.  Martin,  .54  Ala.  271 ;  Campbell  & 
Zell  Co.  V.  Barr  Pumping  Eng.  Co.,  182  Mass. 
304,  65  N.  E.  396;  Wells  v.  Stombock,  59 
Iowa,  376,  13  N.  W.  339;  McCall  et  al.  v. 
I^,  120  111.  261,  11  N.  E.  522 ;  Lake  Erie  & 
West.  Ry.  Co.  v.  Town  of  Boswell,  137  Ind. 
336,  36  N.  E.  1103;  and  many  other  cases 
might  be  cited.  In  Chicago,  K.  &  W.  Ry.  Co. 
T.  Butts,  55  Kan.  660,  41  Pac.  948,  It  Is  held 
that  an  order  of  substitution  Is  not  a  final 


order,  and  therefore  not  appealable.  To  the 
same  effect  are  Bossier  v.  Johns,  2  Pen.  & 
W.  (Pa.)  :«1;  Welch  v.  Allen,  54  Cal.  211; 
Hall  v.  Vanier,  7  Xeb.  3i)7;  Grant  v.  Los 
.\ngeU's  &  Pac.  Ry.  Co..  110  Cal.  71,  47  Pac. 
872.  In  Chicago,  K.  &  W.  Ry.  Co.  v.  Butts, 
supra,  it  is  held  that  the  order  of  substitu- 
tion was  error,  but  not  api)ealablo.  and  it 
was  reviewed  upon  the  apiteal  from  the  final 
judgment.  If  the  order  of  the  court  was 
•uade  in  a  matter  beyond  its  jurisdiction  or 
In  relation  to  a  matter  of  which  it  had  not 
acquired  jurisdiction,  then  it  might  be  ap- 
pealable; as  to  the  adverse  party  to  that 
proceeding  it  would  be  final.  But  error  in 
an  interlocutory  order  within  the  jurisdic- 
tion Is  not  sufficient  to  render  It  void  or 
operate  as  a  final  order.  In  Hume  v.  Bowie. 
148  U.  S.  245,  252.  13  Sup.  Ct.  .J82,  584,  37 
L.  Ed.  438,  the  court  had  before  it  a  question 
involving  the  same  principle.  In  that  case  a 
motion  was  made  to  vacate  a  decree  ren- 
dered at  a  previous  term  and  to  grant  a  new 
trial,  which  motion  was  allowed  by  the  court 
below.  It  was  insisted  by  resiwndent  that 
the  order  was  not  final,  and  therefore  not 
appealable.  Mr.  Chief  Justice  Fuller  says: 
"This  case  comes  before  us  on  a  motion  to 
dismiss  the  writ  of  error  for  want  of  Juris- 
diction, upon  the  ground  that  the  Judgment 
brought  here  by  the  writ  is  not  a  final  judg- 
ment. •  •  •  The  question  Involved  is  one 
of  power,  for  If  the  court  had  power  to  make 
the  order,  when  It  was  made,  then  it  was 
not  a  final  judgment,  as  it  merely  vacated 
the  former  judgment  for  the  purpose  of  a  new 
trial  upon  the  merits  of  the  original  action. 
If  the  court  had  no  Jurisdiction  over  that 
judgment,  the  order  would  be  an  order  in  a 
new  proceeding,  and  in  that  view  final  and 
reviewable."  And  in  Bronson  v.  Schniten, 
104  U.  S.  410.  20  L.  Ed.  727,  the  same  Iden- 
tical question  arose,  in  which  it  was  held 
that.  If  there  was  no  jurisdiction,  then  the 
order  was  final;  otherwise,  not.  In  Phll- 
ipps  V.  Negley,  117  U.  S.  665,  671,  6  Sup. 
Ct.  901,  903.  29  L.  Ed.  1013.  it  is  held:  '-If, 
proi)erly  considered,  the  order  In  question 
was  an  order  in  the  cause,  which  the  court 
had  power  to  make  at  the  term  when  it 
was  made,  the  consequence  may  be  admitted 
that  no  appellate  tribunal  has  jurisdiction  to 
question  its  propriety.  •  •  •  The  vacat- 
ing of  a  Judgment  and  granting  a  new  trial, 
in  the  exercise  of  an  acknowledged  Jurisdic- 
tion, leaves  no  Judgment  In  force  to  be  re- 
viewed. If,  on  the  other  hand,  the  order 
made  was  made  without  Jurisdiction  on  the 
part  of  the  court  making  It,  then  it  Is  a  pro- 
ceeding which  must  be  the  subject  of  review 
by  an  appellate  court."  The  same  is  held 
in  Deering  v.  Quivey,  26  Or.  556,  38  Pac.  710. 
Although  these  cases  all  relate  to  motions  to 
vacate  judgments,  tliey  determine  what  con- 
stitutes a  final  or  appealable  order.  How 
can  it  be  said  that  an  order  is  final  when  It 
does  not  terminate  the  suit  or  in  any  manner 
end  the  litigation  as  to  the  subject-matter  or 
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as  to  defendant?  An  order  that  may  be 
deemed  a  decree  is  defined  in  B.  &  C.  Comp. 
S  547,  supra,  as  one  "which  In  effect  deter- 
mines the  action  or  suit  so  as  to  prevent  a 
Judgment  or  decree  therein";  but  no  such 
effect  results  from  this  order.  Mr.  Chief 
Justice  Moore,  In  Marquam  v.  Ross,  47  Or. 
375,  78  Pac.  698,  83  Pac.  852.  86  Pac.  1.  re- 
views the  Oregon  cases  as  to  what  are  final 
orders,  and  construes  B.  &  C.  Comp.  {  547, 
supra,  and  concludes:  "It  will  be  seen  that 
the  original  adjudication  of  the  right  involTed 
within  the  Issues  is  the  judgment  or  decree 
from  which  an  appeal  lies."  In  State  v. 
Security  Savings  Co.,  28  Or.  410,  417,  43 
Pac.  162.  it  is  held  that,  where  the  right  to 
the  relief  songht  is  determined,  it  is  final 
and  appealable.  "An  order  or  decree  is  final 
for  the  purposes  of  an  appeal  when  it  de- 
termines the  rights  of  the  parties,  and  no 
further  questions  can  arise  before  the  court 
rendering  it  except  such  as  are  necessary  to 
be  determined  In  carrying  it  into  effect." 
In  Bascbe  v.  Pringle,  21  Or.  24,  26  Pac.  863, 
Mr.  Justice  Bean  says  an  appealable  Judg- 
moit  "is  one  which  concludes  the  parties  as 
regards  the  subject-matter  in  controversy 
In  the  tribunal  pronouncing  It." 

From  these  authorities  it  is  clear  that, 
if  the  ruling  had  the  effect  to  finally  termi- 
nate defendant's  rights  or  interest  in  the  sub- 
ject of  the  suit,  it  was  final  as  to  him,  even 
though  it  did  not  determine  the  merits  of  the 
case,  or  if  it  was  made  without  Jurisdiction; 
that  Is,  in  a  case  or  as  to  matter  not  within 
the  power  of  the  court  it  would  be  final,  even 
though  only  an  interlocutory  order. 

In  this  case  the  defendant's  rights  are  not 
concluded  by  the  ruling.  Neither  Is  the 
order  one  made  without  Jurisdiction,  and  the 
appeal  is  premature,  and  must  be  dismissed. 


GRAHAM  V.  MAYOR  AND  BOARD  OF 

TRUSTEES  OF  CITY  OF  FRESNO. 

(S.  F.  4,762.) 

(Supreme  Court  of  California.     July  1,  1907.) 

1.  JrSTICES  OF  THE  PEACE  —  AUTHORITY — 
CONSTITUTIONAl  AND  STATUTORY  PBOVI- 
8ION8. 

The  amendment  to  Const,  art.  11,  |  6, 
adopted  November  3,  18!)C,  inserting  "except  in 
municipal  affairs,"  in  the  provisions  that  cities 
and  towns  and  all  charters  thereof  adopted  by 
authority  of  the  Constitution  shall  be  subject  to 
and  controlled  by  the  general  laws  and  Consti- 
tution, and  Const,  art.  ]1,  {  8'^.  beinft  an 
amendment  adopted  Noveml)er  3.  1896,  provid- 
ing that  it  shall  be  competent  for  all  charters 
formed  under  the  authority  given  by  Const, 
art.  11.  S  8,  to  provide  for  the  constitution, 
jurisdiction,  etc.,  of  police  courts,  the  manner, 
time,  and  terms  for  which  the  judges  thereof 
shall  be  elected  or  appointed,  and  for  the  com- 
I)ensation  of  the  judges,  etc.,  do  not  affect  the 
power  of  the  I>egislature  to  provide  for  jnstices' 
courts  in  cities  and  towns  as  part  of  the  state 
system  of  justices'  courts. 

2.  MfNICIPAL       COKI'OBATIONS  — lyEGISLATIVE 

Control— Cojistitt;tional  Provisio.n. 
Under  Const,  art.  11.  i  6.  as  amended,  the 
provisions  of  freeholders'  ciiarters  are  supreme 


as  to  all  matters  which  the  Constitntion  au- 
thorizes to  be  provided  for  therein,  and  are  ex- 
empt from  any  control  by  any  subsequent  act 
of  the  legislature.  .._ 

3.  Same— Cities  of  Fourth  Class. 

Under  Const,  art.  11,  J  8%.  being  an 
amendment  adopted  November  3,  1896,  provid- 
ing that  it  shall  be  competent  in  all  charters 
formed  under  the  authority  of  Const,  art.  11. 
i  8.  to  provide  for  constitutional  regulation, 
government,  and  jurisdiction  of  police  courts, 
and  for  the  compensation,  etc..  of  judges  there- 
of, the  provisions  of  Code  Civ.  Proc.  $  103, 
requiring  a  city  of  the  fourth  class  to  furnish 
the  city  justice  of  the  peace  a  suitat'n  office 
in  which  to  hold  his  court,  does  not  apply  to  a 
city  of  the  fourth  class  whose  charter  provides 
for  a  iwlice  court. 
Sloss,  J.,  dissenting. 

In  Bank.  Mandamus  by  George  B.  Gra- 
ham against  the  mayor  and  board  of  trustees 
of  the  city  of  Fresno.    Application  denied. 

Geo.  B.  Graham,  in  pro.  per.  D.  S.  Ewing 
(Frank  Karke,  of  counsel),  for  defendants. 

ANGELLOTTI,  J.  The  city  of  Fresno  Is 
a  city  organized  under  a  freeholders'  charter 
framed  and  adopted  under  the  provisions  of 
section  8,  art.  11,  of  the  Constitution  of 
this  state,  and  approved  by  the  Legislature 
on  January  28,  1901  (St.  1901,  p.  832,  c.  »). 
According  to  the  federal  census  of  190O  It 
has  a  population  of  more  than  10,000  and 
less  than  15,0(X),  and  therefore,  if  we  assume 
that  the  provisions  of  the  general  classifi- 
cation act,  as  amended  March  5,  1901  (St. 
1901,  p.  94),  apply,  It  Is  a  city  of  the  fourth 
class  within  the  meaning  of  section  103, 
Code  Civ.  Proc.  Its  charter  provides  for  a 
court  to  l>e  known  as  the  "police  court  of 
the  city  of  Fresno";  the  same  to  consist  of 
one  Judge  to  be  elected  at  the  general  munic- 
ipal election,  who  shall  receive  a  salary  from 
and  be  furnished  with  a  courtroom  by  the 
city,  which  court  shall  have  exclusive  Juris- 
diction in  all  prosecutions  for  Tiolationa  of 
city  ordinances  and  actions  for  the  recovery 
of  fines,  etc..  and  the  enforcement  of  obliga- 
tions or  liabilities  created  by  the  city  ordi- 
nances, and,  within  the  city  limits,  concur- 
rent Jurisdiction  with  township  Justices' 
courts  in  all  matters  wherein  said  Justices' 
courts  may  have  Jurisdiction.  Sections  61, 
01,  62.  68,  200,  221,  Charter.  Under  these 
provisions,  a  police  court  has  been  establish- 
ed and  Is  now  being  maintained  In  the  city; 
one  H.  F.  Briggs  being  the  Judge  thereof. 
The  city  of  Fresno  constitutes  a  portion  of 
the  third  Judicial  township  of  the  county  of 
Fresno.  At  the  general  state  election  held 
November  6,  1000,  the  plaintiff,  George  B. 
Graham,  was  elected  "city  Justice  of  the 
city  of  Fresno,"  and  qualified  in  the  manner 
required  of  Justices  of  the  peace.  He  claims 
that  it  is  the  duty  of  the  defendants  to  fiu*- 
nlsh  htm,  as  such  city  justice,  with  a  suit- 
able office  whereiu  to  hold  bis  court.  De- 
fendants have  refused  to  comply  with  his 
demand  in  this  regard,  and  plaintiff  has  in- 
stituted this  proceeding  to  obtain  a  peremp- 
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tory  writ  of  mandate  compelling  such  com- 
pliance. 

Plaintiff's  claim  Is  based  on  section  103, 
Code  Civ.  Proc.;  the  general  section  provid- 
ing for  justices'  courts,  their  number  In 
townships  and  cities,  their  election,  etc. 
That  section,  after  providing  for  the  justices 
of  townships,  to  be  elected  at  a  general  state 
election,  provides  that:  "In  every  city  or 
town  of  the  third  and  the  fourth  class  there 
must  be  one  justice  of  the  peace,  *  *  * 
to  be  elected  in  like  manner  by  the  electors 
of  such  cities  or  towns  respectively."  It  fur- 
ther provides  that  such  justice  of  the  peace 
of  cities  or  towns  shall  have  the  same  ju- 
risdiction, civil  and  criminal,  as  justices  of 
the  peace  of  townships,  and  also  jurisdiction 
of  all  proceedings  for  the  violation  of  any 
ordinance  of  a  city,  and  all  actions  for  the 
recovery  of  any  licenses  required  by  any 
ordinance  of  the  city,  and  shall  exercise  all 
powers,  duties,  and  jurisdiction,  civil  and 
criminal,  of  "police  judges,  judges  of  the  po- 
lice court,  recorder's  court,  or  mayor's  court 
within  such  city."  It  further  provides  tbat 
every  city  justice  of  the  peace  In  any  city  or 
town  of  the  fourth  class  shall  receive  as  bis 
sole  compensation  a  salary  of  $1,500  per  an- 
num from  the  salary  fund  of  such  city  or 
town,  and  shall  be  provided  by  the  city  au- 
tborities  with  a  suitable  office  In  which  to 
hold  his  court,  and  requires  him  to  pay  into 
the  city  or  town  treasury  all  fees  chargeable 
by  law  for  services  rendered  by  him. 

Prior  to  the  adoption  of  certain  consti- 
tutional amendments  in  1806,  it  was  es- 
tablished that,  by  reason  of  section  1,  art. 
6,  providing  that  the  judicial  power  of  the 
state  shall  be  vested  In  certain  courts  there- 
in named,  "justices  of  the  peace,  and  such 
inferior  courts  as  the  Legislature  may  es- 
tablish in  any  incorporated  city  or  town,  or 
city  and  county,"  section  11  of  the  same 
article  providing  that  the  Legislature  shall 
determine  the  number  of  justices  of  the 
peace  to  be  elected  In  townships,  Incorporat- 
ed cities  or  towns,  or  cities  and  counties,  and 
shall  fix  by  law  the  powers,  duties,  and  re- 
sponsibilities of  such  officers,  and  section  13 
of  article  6  providing  that  the  Ixjgislature 
shall  fix  by  law  the  jurisdiction  of  any  In- 
ferior courts  which  may  be  estal)lished  in 
pursuance  of  section  1  of  the  article,  and 
fix  by  law  the  powers,  duties,  and  responsi- 
bilities of  the  judges  thereof,  the  whole  mat- 
ter of  the  establishment  and  regulation  of 
justices  and  other  inferior  courts  In  cities 
and  towus,  and  the  compensation  of  the 
judges  thereof,  was  In  the  hands  of  the 
Legislature,  and  tbat  such  laws  as  section 
103,  Code  Civ.  Proc,  constituted  a  valid 
exercise  of  the  legislative  power.  People  v. 
Cobb,  13.1  Cal.  74,  65  Pac.  325;  People  v. 
Sands,  l(i2  Cal.  12,  30  Pac.  404;  Coggins  v. 
City  of  Sacramento,  51)  Cal.  51)9;  Jeulss  . 
Council,  etc.,  58  Cal.  570;  Bisiiop  v.  Council, 
etc.,  58  Cal.  572.  In  Bishop  v.  Council,  su- 
pra, a  writ  of  mandate  was  granted  to  com- 


pel the  city  authorities  to  fumlsb  such  a 
city  justice,  elected  at  a  general  state  elec- 
tion, with  a  suitable  office.  In  Jenks  v. 
Council,  supra,  a  similar  writ  waa  granted 
requiring  the  payment  of  the  salary  of  sucU 
a  justice  from  the  city  treasury.  In  Cogging 
T.  City  of  Sacramento,  supra,  an  action  by 
a  city  justice  against  the  city  for  salary  and 
office  rent,  was  sustained,  and  by  People  t. 
Sands,  supra,  and  People  v.  Cobb,  supra,  it 
was  thoroughly  established  that  such  Jus- 
tices are  to  be  elected  in  the  same  manner 
aa  other  justices  of  the  peace,  at  a  general 
state  election,  and  that  vacancies  In  the 
office  are  to  be  ffiled  in  the  manner  prescribed 
by  the  state  law.  It  was  further  established 
tbat  a  police  court  created  by  the  provisions 
of  a  freeholders'  charter  was  not  a  court 
created  by  the  Legislature,  and  therefore 
that  it  was  not  competent  to  provide  there- 
for  In  such  a  charter.  People  v.  Toal,  85 
Cal.  333.  24  Pac.  603;  Ez  parte  Ah  You,  82 
Cal.  33d,  22  Pac.  929;  People  T.  Sands,  supra. 
Defendants'  claim  Is  that  by  reason  of  cer- 
tain  constitutional  amendments  made  in  the 
year  1800,  not  only  is  the  charter  provision 
for  a  police  court  of  the  city  valid  and 
effectual,  which  is  admitted,  but  tbat  the 
provision  of  section  103  of  the  Code  of  Civil 
Procedure  for  a  city  justice  of  the  peace 
cannot  be  held  applicable,  and  especially 
that  the  provisions  of  said  section  for  the 
payment  of  a  salary  to  such  justices  from 
the  city  treasury  and  the  (uruisliing  of  an 
office  at  the  cost  of  the  city  are  without 
force  as  to  said  city.  The  constitutional 
amendments  relied  on  are:  First,  the  mu- 
nicipal affairs  amendment  of  section  6,  art 
11;  and,  second,  section  S'-i  of  article  11. 
The  latter  section  adopted  Noreml)er  3,  1890, 
BO  far  as  applicable,  is  as  follows:  "It  shall 
1)0  comix>tcnt  In  all  charters  framed  under 
the  authority  given  by  section  elglit  of 
article  eleven  of  this  Constitution,  to  provide, 
in  addition  to  those  provisions  allowable 
by  this  Constitution,  and  by  the  laws  of  the 
state,  as  follows:  (1)  For  the  constitution, 
regulation,  government,  and  jurisdiction  of 
police  courts,  and  for  the  manner  in  which, 
the  times  at  which,  and  the  terms  for  which 
the  Judges  of  such  courts  shall  be  elected  or 
appointed,  and  for  the  compensation  of  said 
judges  and  of  their  clerks  and  attaches." 

Wo  '  nnot  find  In  subdivision  1  of  section 
8'^  of  article  11  any  Intention  to  Interfere 
with  the  power  of  the  Legislature  in  the  mat- 
ter of  provision  for  justices  of  the  peace  for 
cities  and  towns.  That  subdivision  is  lim- 
ited in  terms  to  "police  courts,"  and  tliere 
is  no  mention  whatever  therein  of  justices  of 
the  peace  or  justices'  courts.  The  term  "po- 
lice court"  ordinarily  refers  to  an  inferior 
municipal  court  with  a  limited  jurisdiction  in 
criminal  cases  only,  a  court  with  the  power 
to  try  certain  misdemeanor  cases  arising 
from  the  violation  of  state  law  or  mimlclpal 
ordinance,  and  with  the  power  to  conduct 
preliminary  examinations  in  cases  of  felonx 
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and  certain  misdemeanors,  and  to  bold  de- 
fendants to  answer  for  trial  for  the  same, 
and  does  not  include  the  Justices'  courts  es- 
tablished by  our  law.  The  term  should  prob- 
ably be  here  construed  to  also  Include  such 
Inferior  courts  as  may  properly  be  held  to 
be  purely  municipal,  though  given  by  the 
state  certain  jurisdiction  In  state  as  distin- 
guished from  municipal  matters,  courts  com- 
ing within  the  class  specified  In  the  Constitu- 
tion as  "sacb  Inferior  courts  as  the  Legis- 
lature may  establish  In  any  incorporated  city 
or  town  or  city  and  county,"  such  as  a  city 
recorder's  court  or  a  mayor's  court.  See  Ex 
parte  Soto,  88  Cal.  624,  626,  26  Pae  530.  But 
the  city  justice  of  the  peace  provided  for  by 
section  103,  Code  Civ.  Proc,  does  not  come 
within  this  category.  People  v.  Sands,  supra ; 
People  V.  Cobb,  supra.  Justices  of  the  peace 
are  part  of  the  constitutional  Judicial  sys- 
tem of  tbe  state,  having  concurrent  Juris- 
diction with  superior  courts  In  certain  mat- 
ters expressly  given  by  the  Constitution  (sec- 
tion 11,  art.  6,  Const.),  and  also  having  such 
Jurisdiction  In  civil  and  criminal  cases  as  is 
given  by  the  general  laws  of  the  state  to  all 
justices  of  the  peace.  In  this  regard  there  is 
no  distinction  whatever  between  township 
and  city  Justices.  See  cases  last  cited.  A 
city  Justice  Is  simply  a  part  of  this  general 
state  system,  elected  for  a  certain  subdivision 
thereof.  It  is  immaterial  in  this  connection 
that  the  Legislature  has  attempted  to  confer 
upon  city  Justices  an  additional  Jurisdiction 
In  matters  peculiar  to  the  city,  such  as  cases 
arising  from  violations  of  municipal  ordi- 
nances, etc.  The  Constitution  in  terms  pro- 
vides that  the  Legislature  shall  determine 
the  number  of  such  Justices  of  the  peace  to 
be  elected  in  townships,  incorporated  cities 
and  towns,  or  cities  and  counties,  and  shall 
fix  by  law  the  powers,  duties,  and  responsi- 
bilities of  such  office.  Section  11,  art.  6.  In 
Tlew  of  the  explicit  provisions  of  the  Consti- 
tution as  to  Justices  of  the  peace  for  cities 
and  towns,  as  well  as  townships  and  cities 
and  counties,  and  the  decisions  of  this  court 
In  regard  thereto,  it  is  Inconceivable  that 
this  amendment,  limited  in  terms  to  police 
courts,  was  Intended  to  trench  In  the  slight- 
est degree  upon  the  power  of  the  Legislature 
to  provide  for  justices'  courts  In  cities  and 
towns  as  part  of  the  general  state  system  of 
Justices'  courts,  and  we  cannot  give  It  any 
such  effect. 

It  does  not  follow,  however,  that  the  pro- 
visions of  section  103,  Code  Civ.  Proc.,  as  to 
the  payment  of  the  salary  of  such  a  city 
Justice  from  the  municipal  treasury,  and  the 
furnishing  to  him  of  an  ofllce  by  the  munic- 
ipality, win  be  held  valid  as  to  a  city  having 
a  police  court  established  under  a  valid  char- 
ter provision.  The  decisions  heretofore  cited 
sustaining  the  statutory  provisions  in  that 
behalf  were  all  cases  decided  prior  to  the 
adoption  of  the  constitutional  amendments,  \ 
and  at  a  time  when,  as  we  have  alreudj-  seen,  i 


no  effectual  provision  for  any  court  oonld 
be  made  In  such  a  charter.  The  city  Justice 
of  the  peace  established  by  tbe  Legislature 
has  always  been  given,  in  addition  to  the 
ordinary  Jurisdiction  of  a  Justice's  court,  the 
power  and  Jurisdiction  of  an  ordinary  police 
court  of  a  city,  the  expense  of  maintenance 
of  which  has  always  been  considered  a  prop- 
er charge  on  the  city,  and  his  o£Bce  thus  par- 
took of  the  character  of  both  a  county  and 
town^ip  office  and  a  city  office.  People  v. 
Sands,  supra;  People  v.  Cobb,  supra.  The 
Legislature  having  had,  prior  to  the  amend- 
ments, the  sole  power  to  provide  such  a  police 
court  In  a  city  or  town,  also  had  the  power 
to  provide  for  the  maintenance  of  the  same 
by  the  city  or  town,  and  the  city  Justice's 
court  being  the  court  invested  by  the  Legis- 
lature with  that  Jurisdiction,  and  thus.  In 
efTect,  made  also  a  city  police  court,  the  Leg- 
islature was  authorized  to  require  the  ex- 
pense thereof  to  be  borne  by  the  municipali- 
ty. 

The  effect  of  subdivision  1  of  section  8% 
of  article  11  was  to  make  the  matter  of  such 
police  courts  purely  a  municipal  affair  as  to 
any  freeholders'  charter  city  which  subse- 
quently made  appropriate  provision  in  Its 
charter  for  such  court.  It  confided  the  sub- 
ject-matter of  such  courts,  and  the  election 
and  compensation  of  the  Judges  thereof,  to 
any  such  city  desiring  to  assume,  and  as- 
suming, control  thereof,  Just  as,  by  the  same 
section,  the  matter  of  fixing  the  compensa- 
tion of  county  officers  in  consolidated  cities 
and  counties  was  confided  to  the  city  and 
county  to  be  provided  for  In  Its  freeholders' 
charter.  Such  jurisdiction  could  not  coexist 
In  both  the  Legislature  and  the  city,  and  the 
provision  for  the  assumption  of  such  Jurisdic- 
tion by  the  city  necessarily  contemplated  the 
removal  of  the  same  from  the  Legislature, 
whenever  the  Jurisdiction  was  assumed  by 
the  city.  Any  act  of  the  Legislature  relative 
to  such  subject-matter  would  necessarily  be 
Inconsistent  with  a  charter  provision  in  re- 
gard to  the  same  subject-matter.  As  to  such 
matters  as  the  Constitution  authorizes  to  be 
provided  for  in  freeholders'  charters,  the  pro- 
visions of  the  charter  are  supreme,  super- 
seding all  laws  Inconsistent  therewith  (sec- 
tion G,  art.  11,  Const.),  and  being  exempt  from 
any  control  by  any  subsequent  act  of  the  Leg- 
islature. 

For  a  city  maintaining  a  police  court  under 
valid  provisions  In  that  behalf  In  Its  freehold- 
ers' charter,  the  Legislature,  therefore,  no 
longer  has  the  power  to  provide  such  a  court. 
While  It  still  has  the  power  to  provide  a  Jus- 
tice's court  for  any  such  city  as  part  of  the 
general  state  system  of  Justices'  courts,  It  no 
longer  has  the  power  to  make  such  court  also 
a  city  police  court,  maintainable  at  the  ex- 
pense of  the  city.  This  would  be,  In  effect 
the  same  thing  as  providing  a  separate  po- 
lice court  for  the  city,  to  be  maintained  at  the 
expense  of  the  city.    Auj  provision  of  that 
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character  would  be  an  Invasion  of  the  Jarls- 

dlctlon  of  the  municipality,  and  Inconsistent 
with  the  charter  proylslon  regarding  the  sub- 
ject-matter of  city  police  courts,  as  to  which 
the  plain  object  of  the  oonstltutlonai  proyl- 
slon was  to  vest  entire  control  In  any  free- 
holders' charter  city  electing  to  assume  such 
control,  and  to  free  any  city  ao  doing  from 
leglslatiye  control  in  that  regard.  As  to  such 
cities,  the  city  Justice  of  the  peace  proylded 
by  section  103,  Code  Cly.  Proc.,  moat  be  held 
to  be  the  same  in  all  respects  as  a  township 
Justice,  simply  a  county  or  township  officer 
perfonming  no  mnniclpal  functions  wbateyo*. 

The  Legislature  Is  not  empowered  to  direct 
the  appropriation  of  municipal  funds  for  the 
payment  of  the  salary  or  office  expenses  of 
one  who  is  simply  a  county  or  township  offi- 
cer. Municipal  funds  can  be  appropriated, 
under  our  system,  only  for  municipal  pur- 
poses. Conlin  y.  Board  of  Superylsors,  etc., 
114  CaL  40i,  46  Pac.  279,  83  L.  R.  A.  752. 
nbe  only  ground  upon  which  the  decisions 
heretofore  cited  upholding  the  proylslon  for 
the  payment  of  salaries  and  office  expenses 
of  city  Justices  by  municipalities  can  be  sus- 
tained is  that  such  Justices,  under  the  law 
then  in  force,  In  addition  to  being  Justices  of 
the  peace  with  the  same  Jurisdiction  as  town- 
ship Justices,  were  also  city  police  Judges, 
performing  municipal  functions.  See  People 
V.  Sands,  supra;  People  y.  Ck>bb,  supra.  As 
we  hare  seen,  such  is  no  longer  the  situation 
in  a  city  having  a  police  court  established 
under  valid  provision  therefor  In  its  free- 
holders' charter. 

We  are  therefore  of  the  opinion  that  the 
provision  of  section  103,  Code  Civ.  Proc.,  re- 
quiring a  city  of  the  fourth  class  to  furnish 
the  city  Justice  of  the  peace  with  a  suitable 
office  in  which  to  hold  his  court,  cannot  now 
be  held  applicable  to  the  city  of  Fresno. 

The  application  for  a  peremptory  writ  of 
mandate  is  denied. 

We  concur:  McFARLAND,  J. ;  HENSHAW, 
J.;  LORI6AN,  J. 

SHAW,  J.  I  concur  in  the  opinion  of  Jus- 
tice ANGELLOTTI.  I  wish  to  say,  however, 
that  I  do  not  understand  that  opinion  to  hold 
that  when  a  freeholders'  charter  has  created 
a  police  court,  and  vested  in  it  Jurisdiction 
over  offenses  against  dty  ordinances  and 
suits  to  collect  city  license  taxes,  or  any  oth- 
er Jurisdiction  that  could  I>e  vested  in  such 
police  court,  such  provisions  of  the  charter 
would  have  the  effect  of  preventing  the  Leg- 
islature from  vesting  the  same  Jurisdiction 
in  a  Justice's  court  created  by  general  laws 
under  the  provisions  of  article  6  of  the  Con- 
stitution, or  that  such  charter  provisions 
would  at  all  affect  the  Jurisdiction  of  any 
such  Justice's  court,  whether  theretofore  or 
thereafter  established.  The  proposition,  as 
I  understand  it,  la  that,  when  the  special 
charter  has  provided  a  police  court,  it  is  not 
competent  for  the  Legislature  to  charge  iq»- 


<m  the  dty  tb«  expensef  «f  any  Justice's 
court  created  by  general  law*.  Whether,  m 
any  case,  the  expenses  at  such  Justice's  court 
created  under  article  6  of  the  Constitution, 
could  be  imposed  upon  a  city  operating  under 
a  special  charter,  is  a  question  not  decided, 
and  one  which  does  not  necesaariiy  arise  in 
tills  case. 

I  concur:    BBATTT,  0.  J. 

8LOSS,  J.  I  dissent  and  think  tbe  writ 
should  issue.  In  my  opinion,  neither  of  the 
amendments  of  1896  to  article  11  of  the  Con- 
stitution affects  the  rule  declared  in  Bishop 
▼.  Council,  58  CaL  B72,  and  Jenks  t.  Council, 
68  Cal.  S7S. 


aSl  Cal.  474) 

CITY  OP  REDLANDS  et  al.  v.  BROOK,  City 

Treasnrer.    (S.   F.   4,775.) 
(Supreme  Court  of  California.    July  1,  1907.) 

1.  MnNICIPAL    COBPOKATIONS— POWm*    TO    l8- 

BUK  Bonds— LioHTiNO   Stbkkts. 

Municipal  Incorporation  Act  1883  (SL  1883. 
p.  269,  c  id),  I  862,  empowers  municipal  oor- 
pomtions  to  lay  out,  alter,  improve,  etc,  streets 
and  Other  public  highways  and  to  drain  and 
light  them,  etc.  Section  866  (page  271)  pro- 
vides that  municipal  corporations  of  the  sixth 
class  may  incur  a  bonded  indebtedness  when- 
ever the  hoard  of  trustees  shall  deem  it  neces- 
sary to  supply  a  deflciency  in  the  funds  ap- 
plicable to  the  payment  of  any  expense  which 
uey  ate  empowered  to  incur.  Held  to  give  a 
city  power  to  iasue  trands  to  meet  the  expense 
of  purchasing  electric  lighting  for  streets  from 
a  private  company  and  of  maintaining  the 
streets  and  public  places. 

2.  Saiib— Enwrr  o»  Ctwativk  Statutks. 

Act  March  4,  1907  (St.  1907,  p.  104,  c. 
80),  to  legalize  bonds  to  be  issued  and  sold  by 
municipalities  where  autliority  for  such  Issuance 
had  already  been  given  by  a  vote  of  more  than 
two-thirds  of  the  electors,  operates  to  legalisa 
such  an  issue  of  bonds  by  a  city,  althongh  the 
act  under  which  they  were  issued  had  been 
repealed  by  implication. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,   Municipal   Corporations,   {   1961.] 

8.  CONSTTrUTIOWAI,     Law  —  CtTBATIV*     Stai- 
VTKB — POWEB   OF    LXGISLATUBI. 

In  the  absence  of  constitutional  restric- 
tions, the  power  of  the  Legislature  to  validate 
past  transactions  which  it  could  have  author- 
ized in  advance  is  restrained  only  by  the  neces- 
sity of  protecting  vested  rights. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  {  536.] 
4.  Statutes  —  Spicial     Laws  —  Cueaxivb 

Statdtes. 

An  act  to  le^lize  bonds  to  be  issued  and 
sold  by  municipalities,  which  embraces  all  mu- 
nicipal corporations  and  every  case  in  which 
not  less  than  two-thirds  of  the  electors  voting 
at  a  special  election  called  for  the  purpose  have 
approved  the  proposed  issue  of  bonds,  is  not  a 
special  law  within  Const,  art.  4,  S  25,  subds.  1^ 
18,  forbidding  special  laws  giving  effect  to  invalid 
instruments,  or  legalizing  except  as  against  the 
state  the  unauthorised  or  invalid  act  of  an 
officer. 

[Eld.  Note.— For  cases  hi  point  see  Cent  Dig. 
rol.  44,  SUtutes,  {  81.] 

6.  Sams. 

The  fact  that  the  law  is  limited  in  Its  ap- 
plication to  bonds  sold  after  its  passage^  end 
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for  not  less   than   par,   does   not   render   it  a 
special  law  in  a  constitutional  sense. 

In  Bank.  Mandamus  by  the  city  of  Red- 
lands  and  others  against  A.  E.  Brook.  Writ 
granted. 

F.  A.  Leonard,  for  plaintiffs.  Henry  M. 
Willis,  for  defendant. 

BEATTY,  C.  J.  This  is  an  original  pro- 
ceeding in  which  the  plaintiffs  pray  for  a 
writ  of  mandate  to  compel  the  defendant  to 
sign  certain  municipal  bonds  which  the  plain- 
tiffs propose  to  Issue.  The  cause  has  been 
submitted  upon  a  general  demurrer  to  the 
complaint  for  want  of  facts.  The  material 
facts  alleged,  and  by  the  demurrer  admitted, 
are  that  Kedlands  is  a  city  of  the  sixth  class. 
Tliat  its  board  of  trustees  at  a  regular  meet- 
ing duly  adopted,  by  a  vote  of  more  than 
two-thirds  of  all  its  members,  a  resolution 
declaring  it  necessary  to  incur  an  indebted- 
ness of  $50,000  for  the  following  purposes: 
"For  electric  lighting  of  said  city  to  be  fur- 
nished by  private  company  for  the  fiscal  year 
1907;  and  for  the  care  and  maintenance  of 
streets  and  public  parks  of  said  dty  for  said 
fiscal  year  (not  including,  however,  any  mu- 
nicipal Improvements  of  any  kind  or  nature 
whatever)."  That  said  resolution  was  ap- 
proved by  the  executive  of  said  city.  That 
an  ordinance  was  duly  passed  calling  for  a 
special  election  at  which  the  electors  of  said 
city  should  vote  on  the  question  of  the 
Issuance  of  the  bonds.  That  the  election  was 
duly  held  and  out  of  a  total  of  852  votes 
753  were  in  favor  of  Issuing  the  bonds.  That 
thereupon  an  ordinance  was  duly  passed  pro- 
viding for  the  issuance  and  sale  of  the  bonds 
by  which  it  was  made  the  olBcial  duty  of  the 
defendant  to  sign  the  bonds  and  coupons. 
That  demand  was  made  upon  him  to  sign 
said  bonds  and  coupons,  but  he  refuses  to  do 
so,  alleging  as  his  reason  for  such  refusal 
"that  said  bonds  are  invalid  and  void  and 
would  not  create  a  legal  obligation  against 
said  city  If  signed  or  executed  by  him."  It 
is  further  alleged  that  said  proposed  indebt- 
edness of  $50,000  will  not  exceed,  together 
with  all  the  indebtedness  of  said  city,  in  the 
aggregate,  15  per  cent  of  the  assessed  value 
of  all  the  real  and  personal  property  in  said 
dty.  These,  with  other  allegations  of  the 
complaint,  it  is  conceded,  show  that  all  the 
oonstltntlonal  and  statutory  requirements  as 
to  procedure  In  the  matter  of  the  issuance 
of  municipal  bonds  have  been  fully  complied 
with;  but  it  is  objected  tliat  the  purposes 
for  which  the  proceeds  of  the  l)ond8  are  to 
be  used  are  not  among  those  for  which  mu- 
nicipal corporations  are  authorized  to  borrow 
money. 

The  declared  purposes  to  which  the  pro- 
ceeds of  the  bonds  were  to  be  applied,  no 
less  than  the  concluding  portion  of  the  resolu- 
tion to  incur  the  indebtedness — the  part  In 


parenthesis — which  was  carried  into  the  or- 
dinance subsequently  passed,  show  that  the 
proceedings  were  not  intended  to  be  based 
on  the  act  of  February  25,  1901  (St  1901,  p. 
27,  c.  32),  which  confers  authority  to  create 
a  bonded  indebtedness  for  the  sole  purpose 
of  acquiring,  constructing,  or  completing  per- 
manent improvements,  the  cost  of  which  will 
be  too  great  to  be  paid  out  of  the  ordinary 
annual  income  and  revenue  of  the  mimic- 
ipality.  The  limited  authority  granted  by 
this  act  would  seem  to  indicate  an  intention 
on  the  part  of  tlie  Legislature  to  withhold 
the  power  to  borrow  money  to  pay  for  cur- 
rent expenses,  and  if  it  was  the  only  law 
relating  to  the  subject  it  would  seem  very 
plain  that  the  bond  issue  in  question  here  is 
illegal.  But  section  8()6  of  the  municipal 
incorporation  act  of  1883  (St  1883,  p.  271, 
c.  49)  is  far  more  liberal  in  terms  and  effect 
It  is  therein  provided  that  municipal  corpo- 
rations of  the  sixth  class  may  incur  a  bonded 
indebtedness  in  the  method  here  followed 
whenever  the  iKiard  of  trustees  shall  deem  It 
necessary  for  the  purpose  of  supplying  a 
deficiency  of  the  funds  in  the  treasury  ap- 
plicable to  the  payment  of  any  expense  which 
they  are  empowered  to  Incur  in  behalf  of  the 
municipality.  And  by  section  862  (page  2&d) 
of  the  same  act  they  are  empowered  to  "lay 
out,  alter,  keep  open,  improve  and  repair 
streets,  sidewalks,  alleys,  squares  and  other 
public  highways,  and  places  within  the  city 
or  town,  and  to  drain,  sprinkle,  oil  and 
light  the  same."  In  view  of  this  provision 
there  can  be  no  question  as  to  the  power  of 
the  board  of  trustees  to  incur  the  exx)ense 
of  purchasing  electric  lighting  from  a  private 
company  or  the  expense  of  the  care  and 
maintenance  of  the  streets  and  public  places 
in  the  city.  And  if  tlicy  can  lawfully  incur 
such  expenses  it  Is  very  clear  that  section 
866,  by  its  terms,  confers  the  power  to  supply 
any  deficiency  In  the  funds  applicable  to 
these  purposes  by  the  Issuance  of  bonds. 

The  only  question  that  suggests  Itself  Is 
whether  section  866  is  still  in  force;  whether, 
in  other  words,  It  may  not  have  been  repeal- 
ed by  the  passage  of  the  later  act  of  1901,  in 
which,  as  above  shown,  the  power  of  mu- 
nicipal corporations  to  Incur  a  bonded  In- 
debtedness is  limited  to  the  acquisition,  con- 
struction, or  completion  of  permanent  Im- 
provements the  benefit  of  which  will  inure  to 
the  future  inhabitants  of  the  city  or  town, 
in  contradistinction  to  those  things  which  are 
properly  deemed  a  current  expense  payable 
out  of  the  revenue  of  the  year  In  which  they 
are  consumed.  This  is  a  question  of  very 
serious  Import,  which  does  not  seem  to  have 
engaged  the  attention  of  counsel,  and  in  the 
absence  of  argument  we  are  not  willing  to 
decide  It.  We  merely  direct  attention  to  the 
fact  that  here  Is  a  general  law  applicable  to 
all  municipal  corporations  organized  under 
the  law  of  1883,  later  in  date  than  that  act 
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and  covering  the  subject  of  municipal  bonds. 
Such  laws,  notwithstanding  repeals  by  Im- 
plication arc  not  favored,  have  sometimes 
been  held  to  operate  such  repeal  of  older 
statutes  to  which  they  make  no  express  ref- 
erence. 

We  are,  however,  relieved  of  the  necessity 
of  deciding  this  question  In  the  present  case 
by  reason  of  the  enactment  of  a  curative 
statute  approved  March  4,  1907  (St.  1907,  r- 
104,  c.  80),  by  which  the  proceedings  In  this 
and  all  similar  cases  have  been  validated. 

In  the  absence  of  constitutional  restric- 
tions, the  power  of  the  Legislature  to  vali- 
date past  transactions  which  it  could  have 
authorized  In  advance  Is  restrained  only  by 
the  necessity  of  protecting  vested  rights. 
Here  are  no  vested  rights  to  be  guarded,  and 
the  only  constitutional  restrictions  to  which 
our  attention  has  been  called  are  contained 
in  subdivisions  14  and  18  of  section  2S  of 
article  4  of  the  Constitution,  which  forbid 
the  enactment  of  special  laws  giving  effect 
to  Invalid  deeds,  wills,  or  other  Instruments, 
or  legalizing,  except  as  against  the  state,  the 
unauthorized  or  Invalid  act  of  any  olDcer. 
The  answer  to  the  objection  based  on  these 
provisions  Is  that  the  act  of  March  4,  1907, 
is  not  a  special  li^w.  It  is  a  curative  act, 
and,  of  course,  is  retroactive  In  Its  operation, 
applying  exclusively  to  past  transactions; 
but  it  embraces  all  municipal  corporations, 
and  every  case  In  which  not  less  than  two- 
thirds  of  the  qualified  electors  voting  at  a 
special  election  called  for  the  purpose  have 
approved  the  proposed  issue  of  municipal 
bonds.  The  fact  that  the  law  is  limited  in 
its  application  to  bonds  sold  after  its  pas- 
sage, and  for  not  less  than  par,  does  not 
render  the  law  special  in  a  constitutional 
sense.  There  was  an  excellent  reason  for 
discriminating  between  such  bonds,  and  oth- 
ers that  might  have  been  marl^eted  prior  to 
the  statute  for  less  than  their  value,  for  the 
vei7  reason  that  there  was  a  doubt  as  to 
their  validity. 

We  do  not  deem  It  necftssary  to  discuss 
this  matter  more  in  detail,  or  to  cite  the  cases 
referred  to  In  the  briefs.  It  Is  enough  to 
say  that  there  is  no  constitutional  objection 
to  the  validating  act,  and  that  the  proceed- 
ings of  the  plaintiffs  in  ordering  the  issue  of 
these  bonds,  if  not  originally  valid,  certainly 
became  valid  Immediately  upon  the  passage 
of  the  act  of  March  4,  1907.  A  very  instruc- 
tive opinion  of  the  Supreme  Court  of  Minne- 
sota In  a  case  closely  resembling  this,  and  In 
which  the  authorities  are  extensively  review- 
ed. Is  City  of  Minneapolis  t.  Brown,  106  K. 
W.  477,  97  MUm.  402. 

It  Is  ordered  that  peremptory  writ  of  man- 
date Issue  as  prayed. 

We  concur:  HENSHAW,  J.;  McFAR- 
LAND,  J.;  SLOBS,  J.;  LORIOAN,  J. 
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NEW  LIVERPOOL  SALT  CO.  v.  WEST- 
ERN SALT  CO.    (L.  A.  i.s::o.) 

(Supreme  Court  of  California.  July  2,  1907. 
Rehearing  Denied  Aug.  1,  1907.) 

1.  Trover   and   Conveesion  — Eviiiesce  to 

ESTABUSri. 

Defendant  contracted  for  the  sale  of  all  the 
salt  in  its  posse)<sion  to  a  salt  company,  the 
title  to  vest  at  ouce  in  the  purcliasiT.  It  then 
sold  a  part  of  the  salt  to  other  parties.  The 
salt  company  thereafter  sold  the  entire  salt 
covered  by  the  contract  to  plaintiff.  All  of  the 
payments  were  madn  to  defendant  as  provided 
by  the  contract  Held,  that  defendant  was  lia- 
ble to  plaintifiE  for  the  conversion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trover  and  Conversion,  SS  lift.  120.] 

2.  Sale— CoxsTBCCTioN   of   Contract— Pay- 
ment OF  Price- Effect  of  Default. 

A  contract  for  the  sale  of  a  certsiin  salt  pro- 
vided that  it  be  paid  for  in  certain  payments 
made  at  stated  times,  and  also  that  the  seller 
be  allowed  25  cents  per  ton  for  expenses  of  de- 
livery, payable  each  month,  the  amount  thus 
paid  being  deductible  from  tlie  last  payment  to 
be  made  on  the  salt,  and  that  on  default  in  pay- 
ments the  title  should  revert  to  the  seller.  Held, 
that  the  provision  for  forfeiture  referred  only 
to  those  sums  which  constituted  a  part  of  the 
purchase  price,  and  not  to  the  charge  allowed 
for  expenses  of  delivery. 

3.  Same   —   Action    Between    Seller   and 
Third  Person. 

Where  defendant  sold  salt  to  a  company 
which  before  delivery  the  company  snld  to  plain- 
tiff, in  a  suit  against  the  defendant  for  convert- 
ing a  part  of  the  salt  to  its  own  use  after  the 
sale  to  the  company,  the  dofendnTit  cnnnot  com- 
plain that  the  plaintiff  has  failed  to  pay  the 
company  for  the  salt,  and  that  accordiug  to  his 
contract  of  sale  the  title  to  tht>  salt  has  reverted 
to  the  salt  company,  since  the  enforfnuent  of 
the  forfeiture  of  plnintifTs  title  to  the  salt  could 
be  waived,  and  the  salt  company  had  taken  no 
action  to  enforce  the  same. 

4.  Tbover  and  Conversion — Damages— Vai,- 

UE   of   PKOI'ERTy- EVIDENCF,. 

In  an  action  to  recover  a  laree  quantity 
of  salt  or  its  value  converted  by  the  seller,  a 
wholesale  merchant,  after  the  sale,  the  defend- 
ant is  liable  for  the  wholesale  price  or  value 
only,  and  evidence  of  the  market  valre  at  re- 
tail, nnsnpplomenled  by  t>roof  of  the  difference 
between  the  wholesale  and  retail  prices,  was  in- 
Mitlicient. 

[I'M.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Trover  and  Conversion,  |  242.J 

Department  1.  Appeal  from  Superior  Covut, 
San  Diego  County;   N.  H.  Conklin,  Judge. 

Action  by  the  New  Liverpool  Salt  Com- 
pany against  the  Western  Salt  Company  to 
recover  possession  of  a  quantity  of  salt  or 
its  value.  From  a  judgment  for  defendant 
and  an  order  denying  plaintiff's  motion  for 
a  new  trial,  plaintiff  appeals.    Reversed. 

Purcell  Rowe,  C.  H.  Rlppey,  and  A.  Haines 
(J.  S.  Chapman,  of  counsel),  for  appellant. 
Victor  E.  Shaw  and  Titus,  Wright  &  Creed, 
for  respondent 

SHAW,  J.  The  plaintiff  appeals  from  the 
judgment  and  from  an  order  denying  its  mo- 
tion for  a  new  trial.  The  action  was  for  the 
possession  of  4,600  tons  of  salt,  or  its  valuer 
If  possession  could  not  be  recovered. 
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Tbe  salt  In  controTwsy  consisted  of  salt 
■old  by  the  Western  Salt  Company  to  another 
corporation,  known  aa  the  "Amalgamated 
Salt  Company,"  by  a  written  contract  execat' 
ed  December  20,  1902.  At  the  time  of  the 
sale  the  salt  was  left  In  the  possession  of  the 
Western  Salt  Company  in  accordance  with 
the  terms  of  the  contract  Afterwards,  <m 
Jannary  2,  1904,  the  Amalgamated  Bait  Coni< 
I>any  sold  the  salt  embraced  In  that  contract 
to  plaintiff.  The  following  Is  a  statement  of 
the  material  parts  of  the  agreement  of  sal« 
of  December  20,  1902,  between  the  Western 
Salt  Company  and  tbe  Amalgamated  Salt 
Company:  Tbe  Western  Salt  Company,  wbiCb 
was  the  party  of  the  first  part,  thereby  sold 
to  the  Amalgamated  Salt  Company  "all  salt 
now  owned  1^  tbe  party  of  the  first  part 
wblcb  Is  now  lifted  from  tbe  rats,  sacked 
and  stored  In  piles,  bins  and  warriioasGB  on 
ttie  premises  of  the  party  of  tbe  first  part," 
at  tbe  head  of  the  bay  of  San  Dlega  The 
boyer  agreed  to  pay  for  this  salt  $8,000  of 
Its  capital  stock,  to  be  transferred  to  the 
Western  Salt  Company,  and.  In  addition 
thereto,  as  follows:  "Twenty-three  hundred 
dollars  ($2,800.00)  on  or  before  January  IS, 
1903,  and  the  further  snm  of  thirty-four  hun- 
dred and  fifty  dollars  (|8,400.00)  on  or 
before  the  IStb  day  of  April,  1903.  And  tbe 
party  of  th«  second  part  further  agrees  to 
pay  to  the  party  of  the  first  part  twenty-five 
cents  (2S)  per  ton,  on  the  ISth  of  each  month 
Cor  tbe  salt  delivered  by  the  party  of  the  first 
part  and  taken  by  the  party  of  the  second 
part  In  tbe  preceding  month,  said  25  cents 
per  ton  to  r^reaent  tha  sewing,  sacking  and 
delivery  of  said  salt  on  board  cars  at  the 
works  of  the  party  of  the  first  part  on  said 
premises;  •  *  •  providing  however, that 
the  iiarty  of  the  second  part  agrees  to  fur- 
ther pay  to  the  party  of  the  first  part  on  or 
before  January  1,  1904,  the  further  sum  of 
eleven  hundred  and  fifty  dollars  ($1,150.00), 
after  deducting  from  said  sum  the  amount 
which  tbe  party  of  the  second  part  may  have 
paid  under  the  provision  in  this  contract 
for  the  payment  of  25  cents  per  ton  npon  the 
13th  of  each  month  for  sewing,  sacking  and 
delivery  of  said  salt  It  Is  farther  under- 
stood and  agreed,  that  said  party  of  the  sec- 
ond part  has  the  right  to  the  Immediate  pos- 
session of  said  salt  and  that  It  shall  be  law- 
ful for  said  party  of  tbe  second  part,  its 
agents  and  employes,  to  enter  any  premises 
on  which  said  salt  may  be  stored,  or  such 
other  places  as  said  salt  Is,  or  may  be  stored, 
and  take  and  carry  away  said  salt,  and  to  oc- 
cupy and  use  so  much  of  any  place  where 
said  salt  may  be  stored  so  far  as  Is  necessary 
for  use  for  such  purpose  while  preparing 
said  salt  for  transportation,  without  any 
charge  therefor  by  way  of  rental  or  other- 
wise, but  nothing  In  this  clause  shall  be  a 
waiver  on  the  part  of  the  party  of  the  first 
part  to  the  compensation  as  hereinbefore 
agreed  upon.  The  title  to  said  salt  Is  hereby 
Tested  In  the  party  of  the  second  part,  and  It 


Is  further  agreed  between  the  parties  hereto 
that  In  case  any  of  the  payments  aforesaid 
shall  not  be  made  as  above  specified,  the& 
the  title  to  said  salt  shall  revert  to  the  par* 
ty  of  the  first  part,  and  It  shall  bare  tbe 
right  to  sell  the  same  tor  the  amount  dne  It 
under  this  agreement,  and  no  salt  shall  be 
removed  from  said  premises  by  the  party  of 
the  second  part  until  said  sums,  amounting 
to  $5,750.00,  shall  be  paid." 

1.  The  findings  are  that  the  salt  on  tbe 
premises  on  December  20,  1902,  at  the  time 
of  the  sale  to  tbe  Amalgamated  Salt  0>m- 
pany,  amounted  to  only  1,788  tons ;  that  aft- 
er that  date,  and  prior  to  the  sale  to  the 
plaintiff  In  Jannary,  1904,  the  defendant  bad 
sold,  shipped,  and  converted  to  Its  own  use 
063  tons  of  the  said  salt  leaving  only  826 
tons  remaining  on  the  premises  at  the  time 
of  the  latter  sale.  The  court  concluded  that 
tile  effect  of  the  agreement  by  which  the  salt 
was  sold  to  plaintiff  in  1004  was  that  the 
plaintiff  thereby  acquired  title  only  to  tb% 
salt  then  remaining  upon  the  premises ;  that 
is,  to  the  826  tons  aforesaid.  In  this,  we 
think,  the  court  was  In  error.  Tbe  contract 
of  sale  in  1904,  by  tta  terms,  purports  to  sell 
to  the  plaintiff  "all  that  certain  salt  4.000 
tons  or  more,  which  said  salt  was  pnrchssed 
by  the  party  of  tbe  first  part  (Amalgamated 
Salt  Company)  of  tbe  Western  Salt  Com- 
pany, and  ts  particularly  described  In  that 
certain  agreement  made  and  entered  into  by 
and  between  the  said  Western  Salt  Company 
(and)  the  party  of  tbe  first  part,  on  the  20tb 
day  of  December,  1902."  This  clearly  de- 
scribes and  purports  to  sell  and  transfer  title 
to  all  tbe  salt  included  In  the  act  mentioned, 
wherever  It  might  then  be  situated.  The  de- 
fendant contends  that  the  previous  sale  and 
conversion  of  tbe  963  tons.  Involving,  as  It  Is 
claimed,  the  removal  of  that  salt  from  tbe 
defendant's  premises,  or  its  destruction,  ex- 
cludes that  part  of  the  salt  from  the  opera- 
tion of  the  contract  of  sale  to  tbe  plaintiff. 
There  is  no  evidence  that  any  part  of  the 
salt  was  destroyed.  The  evidence  merely 
shows,  as  the  court  found,  that  It  had  been 
sold,  shipped,  and  converted  by  the  defend- 
ant It  Is  therefore  unnecessary  to  determine 
what  would  be  the  effect  upon  tbe  validity 
of  the  sale  If  it  had  been  actually  destroyed 
at  the  time.  Under  tbe  contract  with  the 
Amalgamated  Salt  Company,  the  defendant 
was  the  bailee  of  all  the  salt,  and  that  com- 
pany was  the  bailor.  Civ.  Code,  H  1748, 
1822.  It  was  the  defendant's  duty,  as  bailee, 
to  safely  keep  the  salt  bailed  and  deliver  It 
to  tbe  bailor,  or  its  successor  in  Interest,  on 
demand.  Lawson  on  Bailments,  I  22 ;  Story 
on  Bailments,  {  122.  Neither  the  wrongfu 
conversion  of  property  to  his  own  use  by  a 
bailee,  nor  his  wrongful  transfer  of  the  pos- 
session thereof  to  another,  can  divest  the 
title  of  tbe  true  owner.  This  is  settled  In 
this  state  by  the  decision  In  Howe  v.  John- 
son. 117  Cal.  41,  48  Pac.  978,  and  Faulkner  v. 
Bank,  130  CaU  2S8,  62  Pac.  403.    The  title 
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tbtis  remaining  In  the  Amalgamated  Salt 
Company,  after  the  conversion,  was  a  species 
of  property,  and  as  such  It  was  subject  to 
sale  and  transfer  by  the  owner.  Civ.  Code^ 
H  1044,  1047;  Rice  t.  Whitmore,  74  Cal. 
623,  16  Pac.  501,  6  Am.  St  R^.  479;  Curtin 
V.  Kowalsky,  145  Cai.  434,  78  Pac  062.  The 
contract  of  sale  by  that  company  to  the  plain- 
tiff described  the  salt  converted,  as  well  as 
that  remaining  in  the  defendant's  possession, 
and  therefore  its  effect  was  to  transfer  to 
the  plaintiff  the  titie  to  all  the  salt  In  con- 
troversy wherever  situated,  and  notwith- 
standing its  previous  removal  by  the  defend- 
ant. The  plaintiff,  by  virtue  of  Its  purchase 
of  all  the  salt  embraced  in  the  contract  of 
December  20,  1902,  above  quoted,  and  the 
extension  of  the  time  of  mailing  the  $1,150 
payment  from  January  1,  1904,  to  February 
1,  1904,  was  entitled  to  the  immediate  pos- 
session of  all  the  salt  at  the  time  of  its  pur- 
chase thereof.  T%e  payment  of  $1,150  was 
not  a  condition  precedent  to  the  existence  of 
the  right  of  Immediate  possession,  at  least 
not  until  February  1,  1904,  when  it  became 
due.  To  avoid  all  question  upon  this  point, 
however,  the  plaintiff  paid  it  before  that  day, 
and  thus  compiled  with  every  condition  that 
could  at  any  time  become  necessary  to  entitle 
it  to  demand  delivery  of  the  salt  from  the 
defendant,  including  that  removed  and  con- 
verted as  well  as  that  remaining  on  hand. 
It  made  the  demand,  and  possession  was  re- 
fused. A  right  of  action  for  possession,  or 
for  the  value  of  the  salt,  if  possession  could 
not  be  recovered,  immediately  accrued  to  tb» 
plaintiff. 

The  fact  that  the  defendant  had,  before 
the  demand,  or  before  the  action  was  begun, 
parted  with  the  i>os8esslon  of  the  salt,  was 
no  defense.  Nor  would  the  fact  that  plain- 
tiff was  vendee  of  the  original  bailor  affect 
the  case  in  this  particular.  This  question 
was  fully  considered  in  Faulkner  v.  Bank, 
supra.  It  was  there  held  that  an  assign- 
ment of  a  note  by  the  owner,  after  the  bailee 
had  parted  with  its  possession  to  a  stranger, 
transferred  the  title  and  right  of  possession  to 
the  owner's  assignee,  and  that  the  bailee  could 
not  defend  an  action  by  the  assignee  for  its 
possession  or  value,  on  the  ground  that,  be- 
fore the  demand  by  the  assignee,  he  had  de- 
livered It  to  a  third  person  who  claimed  to 
be  the  owner,  and  that  he  was  therefore 
unable  to  deliver  possession  in  compliance 
with  the  demand.  The  opinion  declares  that 
the  action  is  of  the  character  formerly  known 
as  an  action  in  detinue,  and  that  the  rights 
of  the  parties  are  to  be  determined  by  the 
principles  of  the  common  law  applicable  to 
that  form  of  action.  It  tben  quotes  passages 
from  1  cutty's  Pleadings,  138;  Haley  v. 
Rowan,  6  Terg.  301,  26  Am.  Dec.  268,  and 
Reeve  v.  Palmer,  5  Com.  B.,  N.  S.  84,  to  the 
eSert  that.  If  a  bailee  wrongfully  deliver  the 
goods  to  another,  he  will  continue  liable  In 
detinue  for  the  goods  or  their  value,  that  it 


doe*  not  lie  In  his  nuHith  to  set  up  his  wrong- 
ful act  In  answer  to  such  action,  or  to  say 
that  be  la  unable  to  comply  with  the  demand 
for  possession  because  of  his  own  breach  of 
duty,  and  that  the  burden  is  on  him  to  show 
any  excuse,  such  as  that  his  possession 
ceased  before  anlt  brought,  by  accident,  or 
some  means  tieyond  his  control  and  without 
his  fault  The  opinion  proceeds  to  say  that 
these  principles  "are  eminently  Just,  and  are 
founded  <«  the  maxim  that  no  man  can  take 
advantage  of  bis  own  wrong,  and  they  are 
aa  applicable  now  to  an  action  based  on  a 
contract  of  bailment  as  they  were  to  such 
action  when  It  had  to  be  brought  under  the 
special  form  of  detinue."  The  following  au- 
thorities are  of  similar  tfect:  14  Cyc.  259, 
260;  6  Cyc.  188,  189;  8  Am.  «c  Eng.  Ency. 
of  Law,  763;  Lawson,  Balhnenta,  {  23;  Schoo- 
ler, Bailments  (2d  Ed.)  p.  SO,  note;  Cobbey 
on  Replevin,  S  212;  Howe  v.  Johnson,  supra; 
Serat  v.  Utlca,  102  N.  X.  681,  6  N.  E.  795; 
Rogers  v.  Wlndoes,  48  Mich.  630,  12  N.  W. 
882;  Brady  v.  Wnltney,  24  Mich.  156;  Tome 
V.  Dubois,  73  U.  8.  548,  IS  I<.  Ed.  943. 

2.  The  two  payments  amounting  to  $5,750, 
called  for  by  the  nmtract  of  December  21^ 
1902,  were  duly  made  as  agreed,  but  no  salt 
was  delivered  under  the  contract  prior  to 
February  1,  1904.  The  plaintiff  made  the 
final  payment  of  $1,150  to  the  defendant  tai 
January,  1904,  and  thereupon  demanded  de- 
livery of  the  salt  During  the  months  of 
February,  March,  and  April,  after  the  suit 
was  begun,  the  defendant  delivered  the  re- 
maining 825  tons.  The  plaintiff  has  not  paid 
any  additional  sum  for  the  expenses  of  de- 
livering this  salt  The  court  below  held  that 
the  25  cents  per  ton,  for  delivery  expenses  of 
the  salt  thus  subsequently  delivered,  was  not 
included  In  the  final  payment  of  $1,150,  but 
was  additional  thereto,  basing  this  Gonelu- 
slon  upon  the  fact  that  the  delivery  was 
made  after  the  making  of  said  final  paymmt 
The  court  was  of  the  opinion  that  the  provi- 
sion that  the  delivery  expenses  were  to  b* 
deducted  from  the  final  payment  applied  only 
in  case  the  salt  was  delivered  before  that 
payment  was  made,  and  that  If  it  was  de- 
livered after  that  payment,  tiie  charge  was 
to  be  an  addition  to  the  price.  From  this  It 
concluded  that  the  failure  to  pay  $206.25  for 
expenses  of  delivering  the  salt  delivered  aft- 
er the  suit  was  begun  caused  the  forfeiture 
of  the  plaintiff's  title  to  that  part  of  the  salt 
and  defeated  its  right  of  action,  and  that  the 
defendant  was  therefore  entitled  to  Judg- 
ment. The  contract  should  not  be  thus  con- 
strued. A  contract  Is  not  to  be  construed  to 
provide  a  forfeiture,  unless  no  other  inter- 
pretation is  reasonably  possible.  The  25 
cents  per  ton  for  expenses  of  delivery  was 
not  to  be  due  until  after  delivery,  and  then 
only  to  the  extent  of  the  salt  delivered.  De- 
livery could  not  be  enforced  until  after  the 
first  two  money  payments,  amounting  to 
$5,750,  were  made.    The  defendant  was  given 
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power  to  sell  the  salt  that  might  be  for- 
feited, a  power  which  ordinarily  requires  de- 
livery of  possession  to  make  the  sale  com- 
plete, thus  Implying  that  the  forfeiture  was 
to  be  of  salt  In  Its  possession,  and  not  salt 
dellTered  to  the  purchaser.  It  was  evidently 
expected  that  all  the  salt  would  be  delivered 
long  before  the  $1,150  became  due.  If  so, 
the  amount  to  be  deducted  for  delivery  ex- 
penses wonld  be  ascertained  before  that  in- 
stallment  was  paid.  Considering  all  tbe  pro- 
visions of  tbe  contract,  together  with  the 
surronnding  circumstances,  we  think  its  true 
constmction  is  that  tbe  provision  for  a  for- 
feitnre  upon  failure  to  make  any  payment 
specified  In  the  contract,  referred  only  to 
those  sums  which  constituted  the  part  of  tbe 
purchase  price  of  the  salt  payable  in  money, 
and  which  might  become  due  before  delivery, 
and  not  to  the  charge  of  25  cents  per  ton  for 
sewing,  sacking,  and  delivery  of  tbe  salt  on 
board  cars,  which  was  not  to  be  paid  until 
tbe  13tb  of  tbe  month  succeeding  such  de- 
livery. It  Is  unnecessary.  In  this  action,  to 
determine  whether  or  not  tbe  defendant  Is 
entitled  to  further  charges  for  these  delivery 
expenses,  after  having  received  full  payment 
of  tbe  final  Installment  of  $1,150.  Our  con- 
clnsion  is  tbat,  after  having  paid  tbe  final 
installment,  tbe  failure  of  the  plaintiff  to 
pay  delivery  charges  for  subsequent  deliver- 
ies did  not  cause  tbe  title  to  such  salt  to 
revert  to  the  defendant. 

3.  The  contract  of  sale  from  the  Amalga- 
mated Salt  Company  to  the  plaintiff  also 
contained  a  provision  that,  If  payment  of  the 
I)rice  was  not  made  as  specified,  the  title 
should  revert  to  the  Amalgamated  Salt  Com- 
pany. Tbe  court  found  that  at  the  time  of 
the  trial  the  plaintiff  bad  not  yet  paid  that 
company  for  tbe  825  tons  of  salt  received  by 
It  under  the  contract  It  would  seem  that 
from  this  fact  tbe  court  believed  that  the 
plaintiff's  original  title  to  the  property  had 
been  defeated,  and  that  it  could  not  recover 
possession.  We  think  this  was  a  matter  of 
no  concern  to  the  defendant.  If  a  forfeiture 
took  place,  as  was  claimed,  it  was  after  the 
suit  was  begun.  The  enforcement  of  such 
forfeiture  could  be  waived.  Some  affirma- 
tive action  by  the  Amalgamated  Salt  Com- 
pany would  be  necessary  as  evidence  of  an 
intention  to  enforce  it  It  does  not  appear 
tbat  any  such  action  was  taken,  and  its  en- 
forcement will  not  be  presumed  In  favor  of 
the  defendant  for  the  purx>ose  of  defeating 
this  action. 

4.  There  is  a  claim  by  tbe  plaintiff  tbat 
tbe  finding  tbat  tbe  salt  which  was  the  sut^- 
ject  of  the  sale  of  Deceral)er  20,  19U2,  was 
only  1788  tons.  Is  not  sustained  by  the  evi- 
dence, and  that  tbe  court  should  have  found 
ttiat  it  consisted  of  4,600  tons.  It  was  not 
seriously  contended  that  the  evidence  was 
such  as  to  require  a  finding  that  there  was 
at  tbat  time  4,000  tons  of  salt  on  the  prem- 
ises "lifted,  sacked  and  stored  in  piles,  bins 


and  warehouses,"  as  stated  in  tbe  contract, 
nor  that  any  specific  quantity  was  described 
in  the  contract.  The  contention  is,  in  this 
behalf,  tbat  one  Wadsworth  and  one  Bab- 
cock,  as  agents  of  tbe  defendant,  negotiated 
tbe  sale  of  tbe  salt  to  tbe  Amalgamated  Salt 
Company;  that  they  then  represented  to  that 
company  tbat  there  was  at  least  4,600  tons 
of  salt  situated  as  described;  that,  because 
of  these  representations,  the  defendant  is, 
as  a  matter  of  law,  estopped  to  deny  tbat 
any  less  quantity  was  so  situated  and  sold; 
and  tbat  this  estoppel  operates  not  only  In 
favor  of  that  company,  but  also  In  favor  of 
plaintiff,  as  defendant's  vendee.  We  need 
not  determine  the  soundness  of  the  proposi- 
tions that  the  representations  created  an 
estoppel,  and  tbat  the  estoppel  operates  in 
favor  of  the  vendee.  There  was  evidence 
from  which  the  court  may  have  concluded 
that  Wadsworth  was  not  the  agent  of  tbe 
W^estern  Salt  Company,  but  was  the  agent 
and  promoter  of  tbe  Ajnalgamated  Salt  Com- 
pany; that  in  that  capacity,  and  before  the 
latter  company  was  incorporated,  be  visited 
tbe  salt  works  of  defendant  and  saw  the  salt 
there  on  hand;  that  whatever  statements 
were  made  to  tbe  Amalgamated  Salt  Company 
were  made  by  him  in  his  report  to  that  com- 
pany after  Its  Incorporation,  as  Its  own  agent; 
and  that  the  principal  object  of  the  Amalga- 
mated Salt  Company  in  making  the  contract 
was  not  to  purchase  any  particular  quantity 
of  salt  but  to  buy  the  stock  of  salt  which  the 
"Western  Salt  Company  then  had  ready  for 
market  so  as  to  prevent  tbe  continued  com- 
petition of  the  latter  in  tbe  salt  business. 
Upon  such  facts  the  conrt  might  justly  hold 
that  tbe  contract  should  be  taken  literally, 
as  its  words  imply;  tbat  is,  as  a  sale  of  the 
salt  on  hand  at  that  place  ready  for  market, 
without  especial  regard  to  its  quantity.  We 
express  no  opinion  upon  tbe  question  whetli- 
er  it  could,  under  different  circumstances,  be 
construed  otherwise  If  the  court  believed 
the  facts  were  as  above  indicated,  there  could 
be  no  estoppel. 

5.  The  plaintiff  further  contended  that  the 
pleadings  admitted  that  the  amount  of  salt 
on  hand  at  the  time  of  tbe  sale  on  December 
20,  1902,  was  4,600  tons.  We  need  not  decide 
this  proposition.  It  may  be  conceded  that 
tbe  pleadings  are  somewhat  ambiguous  upon 
that  point;  but  as  the  judgment  must  be 
reversed  and  a  new  trial  had,  tbe  defendant 
may  be  allowed  to  amend  Its  pleadings,  If 
It  so  desires,  so  as  to  remove  all  doubt  upon 
that  subject. 

We  may  add,  with  respect  to  the  vaine  of 
the  salt,  that  evidence  of  the  market  value  of 
salt  at  retail,  in  lots  of  less  than  a  ton,  in 
the  dty  of  San  Diego,  would  be  a  very  un- 
satisfactory measure  of  value  of  salt  in  lots 
of  1,000  tons  or  more  at  wholesale,  and  that, 
unless  such  evidence  was  supplemented  by 
proof  of  the  difference  between  the  wholesale 
and  retail  prices,  It  would  not,  of  itself,  en- 
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able  the  court  to  find  the  value.  The  defend- 
ant Is  liable  only  for  the  wholesale  price  or 
value;  that  Is,  of  the  going  price  when  sold 
in  similar  lots  by  mauufacturera  to  the  trade. 
The  judgment  and  order  are  reversed. 

We  concur:    SLOSS,  J.;  AXGELDOTTI,  J. 


i  Cal.  App.  678 

SUMMERFIELD  v.  DOW.    (Civ.  307.) 

(Court  of  Appenl,  Second  District.  California. 
June  4.  1907.    Rehearing  Denied  by  Su- 
preme Court  Aug.  3,  1907.) 

Justices   of  TirE   Peace  —  Compensation — 
Statutf,.s— Vai.idtty. 

Pol.  Code,  i  4014,  as  amended  in  1907, 
provides  for  two  justices  of  the  peace  in  each 
township,  except  in  townships  containing  dtied 
in  which  city  justices  are  elected,  and  in  town- 
diipt  having  a  population  of  less  than  5.000. 
there  sliall  be  but  one,  and  except  in  townships 
containing  a  population  of  more  than  100,000 
and  less  than  .SOO.OOO,  there  shall  be  four. 
Section  42.S1,  snbd.  15,  as  amended  by  St.  1007, 
p.  424,  c.  10,  fixes  the  salary  vt  justices  of  the 
peace  by  allowing  them  the  fees  allowed  by  law, 
except  that  no  justice  shall  receive  more  than 
$1,500  per  annum  for  services  rendered  by 
him  in  criminal  cases,  and  except  tliat  in  town- 
shipB  having  a  population  of  more  than  100,000 
and  less  than  800.000,  each  justice  shall  re- 
ceive a  salary  of  .$3,000  per  year,  which  shall  be 
in  lieu  of  all  fees  for  the  performance  of  any 
official  act.  Held,  that  section  4231,  snbd.  15, 
as  amended,  is  not  in  conflict  with  Const,  art. 
11,  {  5,  providing  that  the  Legislature  shall  regu- 
late the  compensation  of  all  officers  in  propor- 
tion to  duties,  since  the  adjustment  of  com- 
pensation between  the  different  classes  of  jus- 
tices is  based  on  proper  distinctions. 

Petition  for  a  writ  of  mandate  by  Joseph 
W.  Summerfleld  against  Herbert  G.  Dow, 
as  auditor  of  Los  Angeles  co<mty,  to  compel 
respondent  to  draw  a  warrant  on  the  county 
treasurer  to  pay  petitioner  his  salary.  Writ 
granted. 

C  Ij.  Shinn,  for  petitioner.  Anderson  & 
Anderson,   for  respondent 

TAGGART,  3.  Petition  for  writ  of  man- 
date. Petitioner  Is  a  justice  of  the  peace 
for  Los  Angeles  township,  Los  Angeles  coun- 
ty. Respondent  is  tbe  auditor  of  Los  An- 
geles county.  On  May  11,  1907,  petitioner 
demanded  of  respondent  that  he  draw  a  war- 
rant upon  the  treasurer  of  Los  Angeles  coun- 
ty for  1250,  payable  to  petitioner  as  his 
salary  for  the  month  of  April,  1907,  under 
the  provisions  of  subdivision  15  of  section 
4231  of  the  Political  Code,  as  amended 
March  18,  1907  (St.  1907,  p.  424,  e.  10).  Re- 
spondent refused  to  Issue  said  warrant,  and, 
as  cause  why  the  mandate  of  this  court 
should  not  issue  commanding  him  to  do  so, 
says  the  statute  providing  for  such  salary  Is 
unconstitutional.  The  provision  of  the  Con- 
stitution said  to  have  been  violated  by  tbe 
Legislature  in  enacting  tbe  section  mentioned 
is  tbe  requirement  of  section  5  of  article  11 
that  "It  [the  Legislature]  shall  regulate  tbe 
compensation  of  all  such  oflScers  [county, 
township  and  municipal  officers]  in  proportion 


to  duties."  etc.  SecUon  4014  of  tbe  PoUtical 
Code,  as  amended  in  1007,  provides  for  two 
justices  of  the  peace  in  each  township  of  the 
state;  provided  that  in  townships  containing 
cities  In  which  city  justices  or  recorders  are 
elected  and  in  townships  having  a  population 
of  less  than  5,000  there  shall  be  but  one^  and 
provided  further  that  in  townships  contain' 
ing  a  population  of  more  than  100,000  and 
less  than  300,000  there  shall  be  four  justices 
of  tlie  peace.  Subdivision  15  of  section  4231, 
which  relates  to  the  compensation  of  Jus- 
tices of  the  peace  in  counties  of  tbe  second 
class  (Los  Angeles),  provides  that  justices 
of  the  peace  shall  receive  as  compensation 
"such  fees  as  are  now  or  may  be  hereafter 
allowed  by  law;  provided  that  no  justice  of 
the  peace  shall  receive  more  than  $1,600  per 
annum,  which  may  be  paid  In  monthly  in- 
stallments of  not  exceeding  $125  per  month 
for  all  services  rendered  by  him  in  criminal 
cases  •  *  •  or  proceedings  to  which  the 
people  of  the  state  of  California  are  parties. 
•  •  •  And  provided  further,  that  In  town- 
ships having  a  population  of  more  than  on* 
hundred  thousand  and  less  than  three  hun- 
dred thousand  each  justice  of  the  peace  shall 
receive  a  salary  of  three  thousand  dollars 
I)er  year,  payable  in  like  manner  and  ont  of 
the  same  fund,  and  at  like  times  as  county 
officers  are  paid  and  such  salary  shall  be  In 
lieu  of  all  fees  due  or  to  become  due  such 
justice  for  performance  of  any  official  act 
And  all  fees  •  •  •  shall  be  and  become 
the  property  of  the  county  in  which  such  jus- 
tice exercises  his  jurisdiction."  Another  pro- 
viso requires  the  hoard  of  supervisors  of  the 
county  to  provide  an  office  and  necessary  fur- 
niture therefor  and  appoint  a  clerk  for  each 
of  said  four  justices'  courts,  and  a  salary  of 
$100  per  montb  is  provided  to  be  paid  to 
each  of  said  clerks. 

Los  Angeles  township  Is  the  only  one  tn 
Los  Angeles  county  to  which  the  provisions 
as  to  clerks,  salary,  offices,  etc.,  can  apply, 
and  it  is  contended:  First,  that  the  compen- 
sation provided  Is  not  In  proportion  to  tbe 
duties  that  the  respective  Justices  of  that 
township  may  be  required  to  perform;  and, 
second,  that,  when  compared  with  the  com- 
pensation fixed  for  Justices  of  the  peace  in 
other  townships  of  Los  Angeles  county,  the 
salary  allowed  is  not  in  proportion  to  the 
duties  of  the  office. 

While  it  is  possible,  we  might  even  say 
probable,  jndging  from  human  nature  In  the 
average,  that  some  of  the  justices  of  the 
township  in  question  will  perform  more  of 
the  duties  of  the  office  than  others,  we  do 
not  think  this  is  a  failure  of  uniformity  of 
operation  which  can  be  reached  in  this  man- 
ner. This  presents  one  of  those  evils  of  our 
governmental  system  which  must  find  relief 
at  the  ballot  box.  A  statute  which  provides 
four  officers  to  attend  to  all  the  business  of  a 
specified  kind  within  a  certain  district  at 
equal  salaries  impliedly  Imposes  a  duty  upon 
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these  officers  to  equitably  apportion  tbe  busi- 
ness among  them,  whether  there  be  any  ex- 
press statutory  regulations  In  this  regard  or 
not.  Any  inconvenience  to  the  public  from 
the  OTerseal  of  one  or  more  of  the  incumbents 
of  tbe  office  of  Justice  of  the  pe'ace  to  do  too 
much  (or  too  little)  will  have  to  be  borne 
until  the  opportunity  arises  to  change  tbe 
personnel  of  the  offices.  That  a  more  ex- 
cellent system  was  provided  for  San  Fran- 
cisco by  the  Code  of  Civil  Procedure  (sectioa 
86  et  seq.)  does  not  Imply  that  tbe  latter  Is 
the  only  constitutional  plan.  The  validity 
of  a  law  is  not  to  be  tested  by  Its  applica- 
tion to  extreme  cases,  or  by  assuming  that 
public  officers  wm  grossly  and  arbitrarily 
violate  their  duties.  If  every  law  were  de- 
clared tmconstitutlonal  which  by  the  applica- 
tion of  such  tests  could  be  shown  capable  of 
working  injustice,  we  would  have  very  few 
laws  left  Rode  v.  Siebe,  119  Cal.  520,  51 
Fac.  868,  38  L.  B.  A.  342. 

Tbe  greater  stress,  however,  is  laid  upon 
tbe  objection  that  there  is  not  a  due  appor- 
tionment of  duties  and  compensation  between 
tbe  Justices  outside  of  Los  Angeles  city  and 
tliose  inside.  The  path  of  Judicial  Interpre- 
tation through  the  field  of  county  and 
township  legislation  discloses  many  byways. 
Conflicting  views  are  not  wanting  in  the 
variouB  declarations  of  tbe  law  on  tlie  sul>- 
Ject  by  the  courts.  But  we  are  not  called 
upon  to  distinguish  these  cases,  nor  to  at- 
tempt to  reconcile  them  in  reaching  a  con- 
clusion on  tills  point  Tbe  two  cases  relied 
upon  by  respondent  to  sustain  his  position 
that  the  law  Is  unconstitutional  (Tucker  v. 
Barnuffl,  144  Cal.  266,  77  Pac  918,  and  Mil- 
lard V.  Kern  County,  147  Cal.  682,  82  Pac 
329)  hold  that  a  classification  of  townships 
by  population  for  the  purpose  of  fixing  the 
compensation  of  the  officers  thereof,  accord- 
ing to  tbe  method  prescribed  by  tbe  Constitu- 
tion for  classifying  counties,  is  valid  and 
proper.  In  Tulare  County  v.  May,  118  Cal. 
306.  60  Pac.  427,  it  is  held  that  diffraent 
methods  of  fixing  compensation  of  county 
officers  may  be  provided  In  different  counties. 
In  Vail  V.  San  Diego  Co.,  126  Cal.  36,  68 
Pac.  392,  the  same  doctrine  Is  declared  and 
rule  applied  where  a  county  officer  In  one 
class  of  counties  was  compensated  by  salary 
and  tbe  same  officer  la  all  the  other  classes 
of  counties  in  the  state  received  fees  and  a 
per  diem  for  services  rendered.  This  rule  Is 
recognized  and  applied  to  township  officers 
in  two  different  classes  of  counties  in  the 
later  case  of  Jolmson  v.  Ounn,  148  Cal.  746, 
84  Pac.  665.  In  Tucker  v.  Barnum,  the  un- 
equal limitations  upon  the  fees  that  might 
be  collected  for  the  same  services  was  de- 
clared to  violate  tbe  rule  that  compensation 
must  be  in  proportion  to  duti^,  and  also  to 
violate  the  rule  as  to  local  and  special  laws 
afTecting  the  fees  and  salaries  of  officers.  Tbt- 
act  before  the  court  in  MUIard  v.  Kern  Co. 
was  declared  invalid  on  the  authority  of  tbe 


former  case,  and  was  subject  to  tbe  same  ob- 
jection when  considered  independent  of  the 
provision  relating  to  the  Justices  of  the  peace 
to  whom  were  given  a  fixed  salary  for  all 
services  In  ciril  and  criminal  cases.  The 
section  classifying  townships  and  fixing  the 
compensation  of  the  Justices  of  tbe  peace 
was  considered  as  an  Indivisible  act,  and  on 
the  theory  that  one  part  could  not  be  per- 
mitted to  stand  without  the  other,  tbe  de- 
cision in  tbat  case  may  be  sustained.  This 
view  of  the  opinion  in  that  case  is  supported 
by  tbe  fact  that  no  attempt  is  made  to  point 
out  the  differences  between  tbe  two  cases, 
and  tbe  decision  in  the  Millard  Case  is  rested 
solely  upon  the  rule  of  stare  decisis.  This  is 
also  further  strengthened  by  the  special  con- 
curring opinion  of  Justice  Augellottl  in  the 
latter  case.  These  cases  are  easily  distin- 
guishable from  the  case  at  bar.  Subdivision 
15  of  section  4231  does  not  In  express  words 
classify  the  townships  of  Los  Angeles  county. 
It  fixes  a  uniform  rule  of  compensation  by 
fees  for  all  the  Justices  of  the  peace  in  tbe 
county,  with  a  limitation  of  $1,500  per  an- 
num in  criminal  cases,  and,  by  a  proviso,  es- 
tablishes salaries  for  the  four  Justices  of  tbe 
peace  provided  for  one  of  the  classes  of  town- 
ships created  by  the  general  law.  Section 
4014,  Pol.  Code.  Both  the  other  classes 
created  by  section  4014  receive  the  fees  al- 
lowed by  law,  with  the  same  limitations  In 
criminal  cases.  The  Legislature  in  its  dis- 
cretion has  fixed  a  different  mode  of  com- 
pensation in  the  two  classes  created  by  tbe 
legislation  for  tbe  purpose  of  fixing  compen- 
sation, and  there  is  nothing  before  this  court 
from  which  it  can  ascertain  whether  tbe 
compensation  of  one  class  will  be  less  or  more 
than  the  other. 

Conceding  full  force  and  effect  to  all  tbat 
has  been  said  since  Longan  v.  Solano  Co., 
66  Cal.  122,  8  Pac.  463,  in  regard  to  compen- 
sation being  fixed  in  proportion  to  duties, 
rather  than  according  to  population,  tbe  same 
rules  of  interpretation  of  statutes  are  ap- 
plicable. The  mode  and  measure  of  com- 
pensation of  public  officers  are  both  pecu- 
liarly matters  of  legislative  discretion,  and 
an  act  of  the  Legislature  in  relation  thereto 
ought  to  be  clearly  shown  to  be  unconstitu- 
tional before  being  so  declared  by  the  courts. 
Tbe  validity  of  statutes  should  not  be  deter- 
mined upon  mere  possible  contingencies.  So 
long  as  the  classification  seems  based  upon 
conditions  which  suggest  the  propriety  of  the 
different  adjustments  made  between  the 
classes,  and  the  adjustments  proceed  upon  In- 
trinsic differences,  and  are  not  based  upon 
mere  arbitrary  distinctions,  it  should  be  up- 
held.   Vail  V.  San  Diego,  supra. 

While  the  population  of  a  township  may 
not  alone  be  sufficient  to  determine  the  du- 
ties required  of  an  officer,  density  of  popula- 
tion has  always  been  regarded  as  one  of 
the  prime  considerations  la  ascertaining  the 
amount  of  compensation  to  be  paid  a  public 
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officer  for  discharging  the  duties  of  his  office, 
and  also  In  determining  the  system  to  be 
adopted  in  measuring  such  compensation. 
Salary  is  the  method  most  generally  adopt- 
ed to  compensate  officers  of  large  cities,  and 
fees  those  of  smaller  cities  and  towns  and 
uonurban  communities.  The  adjustment  be- 
tween the  classes  in  the  act  under  considera- 
tion appears  to  proceed  not  only  upon  intrin- 
sic differences  existing  between  the  town- 
ships of  the  respective  classes,  but  is  based 
upon  well-recognized  distinctions,  which  go 
directly  to  the  duties  required  of  such  of- 
ficers, and  to  the  methods  of  compensation 
ordinarily  and  generally  used.  To  sustain 
respondent's  position  here  would  be  to  hold 
any  act  unconstitutional  which  provided  fees 
as  the  measure  of  compensation  in  one  class 
of  townships  and  salaries  in  another.  We 
find  no  authority  to  sustain  i^uch  a  position. 

We  are  of  the  opinion  that  the  Iieglslature 
did  not  violate  its  legislative  discretion  in 
enacting  the  portion  of  subdivision  15  of 
section  4231  of  the  Political  Code,  as  amend- 
ed in  1907,  which  fixes  the  salary  of  the  Jus- 
tices of  the  peace  of  Los  Angeles  township 
at  $3,000  per  annum  for  the  personal  dis- 
charge of  their  official  duties.  In  arriving 
at  this  conclusion,  however,  we  have  not  con- 
sidered those  provisions  relating  to  salaries 
of  clerks,  office  rent,  supplies,  etc.,  as  affect- 
ing the  compensation  of  the  justices  of  the 
peace.  These  are  matters  which  naturally 
suggest  questions  which  have  not  been  pre- 
sented on  this  application.  For  instance,  the 
question  of  whether  or  not  it  Is  competent  to 
create  special  township  officers  for  one  class 
of  townships  in  one  coanty  (that  is,  clerk  of 
the  Justice's  court),  under  a  classification  of 
such  townships  by  population  for  the  pur- 
pose of  fixing  compensation.  Neither  have 
we  considered  the  proviso  as  to  rent,  furni- 
ture, supplies,  etc.,  because  we  deem  it  un- 
necessary to  the  decision  of  the  question 
raised  on  this  application.  The  Legislature 
has  made  express  provision  for  a  salary  of 
13,000  for  the  Justices  of  the  peace  in  Los 
Angeles  township,  and  petitioner  is  entitled 
to  receive  the  salary  of  $250  per  month  as 
demanded. 

The  writ  of  mandate  of  this  court  Is  di- 
rected to  issue  commanding  respondent  to 
draw  his  warrant  upon  the  county  treasurer 
of  Los  Angeles  county  for  the  amount  as 
prayed  for. 

We  concur:    ALLEN,  P.  J.;  SHAW,  J. 


(6  Cal.  App.  654) 

PEOPLE   V.    COLLINS.    (Cr.    88.) 

(Court   of    Appeal,    First    District,   (^lifomia. 
June   1,   1907.) 

1.  Rape— Assault  with  Intent  to  Coioiit 
Rape— iNDiCTiiENT  and  IMFOBICATION— Sor- 

FICIENCT. 

Under  Pen.  Code,  |  220,  providing  that 
every  person  who  assaults  another  with  intent 
to  commit   rape,   etc.,   is   punJahable,   etc,   an 


information  charging  that  defendant  onlawfnl- 
ly  made  an  assault  on,  etc.,  a  female  under  the 
age  of  16  years,  etc.,  with  the  intent  to  ravish, 
etc..  was  sufficient. 

lEi.  Note.— For  cases  in  point,  aee  Cent.  Dig. 
vol.  42,  Rape.  U  37-41.] 

2.  Sake— Sdfficirnct  of  E^tidencb. 

In  a  prosecution  for  assault  with  intent  to 
commit  rape,  evidence  examined,  and  held  snf* 
ficient  to  support  a  conviction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Rape,  §|  78-82.] 

3.  Same— Questions  fob  Jubt. 

In  a  prosecution  for  assault  with  intent  to 
commit  rape,  the  intention  with  which  defend- 
ant made  the  assault  waa  a  qaestivMi  for  th« 
Jury. 

iEA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Rape,  §  87.] 

4.  Cbuiinal  Law— Appeait— Objections  Not 
Raised  Below. 

Where  no  objection  is  made  to  testimony 
given  without  the  witness  being  sworn,  the  ob- 
jection cannot  be  made  for  the  first  time  on 
appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §§  2&10,  2643.] 

5.  Saice  —  Appeal  —  Review— Discbetioii  of 
Tbial  Court — Witnesses — Competenct. 

The  question  as  to  the  Ccmpetency  of  a 
witness  of  tender  years  is  one  peculiarly  with- 
in  the  discretion  of   the  trial  court. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  15,  Criminal  Law,  {  3062.] 

6.  Same— Tbial— Misconduct  of  Jodok. 

Where,  in  a  prosecution  for  assault  with 
intent  to  commit  rape,  the  attitude  of  defend- 
ant's counsel  disconcerted  prosecutrix,  a  timid 
child,  the  court  properly  admonished  counsel 
to  keep  without  the  railing  where  prosecutrix 
was  being  examined  as  a  witness;  it  not  ap- 
pearing that  counsel  could  not  hear  the  answers 
of   the  witness. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  1522.J 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  William  P.  Law- 
lor.  Judge. 

William  H.  Collins  was  convicted  of  as- 
sault with  Intent  to  commit  rape,  and  ap- 
peals.   Affirmed. 

H.  A.  Krouse,  for  appellant  U.  &  Webb, 
Atty.  Gen.,  for  the  People. 

COOPER,  P.  3.  The  Information  charges 
the  defendant  with  assault  with  Intent  to 
commit  rape;  the  charging  part  being  as  fol- 
lows: "Said  WUliam  H.  Collins  ♦  •  • 
unlawfully,  violently  and  feloniously  did 
make  an  assault  upon  one  Katie  Slmonetti, 
a  female  under  the  age  of  sixteen  years,  to 
wit  of  the  age  of  six  years,  who  was  not 
then  or  there  the  wife  of  said  William  H. 
Collins,  with  the  intent  then  and  there  fe- 
loniously and  by  force  and  violence  to  car- 
nally know  and  ravish  the  said  Katie  Slmon- 
etti and  accomplish  with  her  an  act  of  sex- 
ual intercourse  against  her  will,  without  her 
consent  and  by  force,  contrary  to  the  form," 
etc.  Defendant's  counsel  insists  that  the  In- 
formation is  not  sufficient  because  it  does 
not  allege  that  the  assault  was  an  attempt 
to  commit  a  violent  injury  upon  the  person 
of  the  child  bo  as  to  show  an  assault,  as  de- 
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fined  In  section  240  of  the  Penal  Code. 
There  was  no  demurrer  to  the  Information, 
and  the  point  Is  for  the  first  time  raised  In 
this  court.  However,  we  are  of  the  opinion 
that  the  information  la  sufficient  It  suh- 
stantially  follows  the  language  of  the  stat- 
ute, which  is:  "Every  person  who  assaults 
another  with  Intent  to  commit  rape,"  etc. 
Pen.  Code,  {  220.  It  states  the  acts  con- 
stituting the  oftense  In  ordinary  and  concise 
language  and  in  such  manner  as  to  enable 
a  person  of  common  understanding  to  know 
what  is  intended.  In  such  case  the  Informa- 
tion is  sufficient.  The  word  "assault"  as 
used  in  the  statute  implies  force  by  the  as- 
sailant, and  reslstence  by  the  one  assaulted. 
It  has  always  been  held  in  this  state  that, 
where  a  crime  like  this  is  charged  to  have 
been  committed  upon  a  child  under  16  years 
of  age,  there  can  be  no  consent,  as  the  law 
resists  for  her.  People  v.  Verdegreeu,  loti 
Cal.  215,  39  Pac.  607,  46  Am.  St.  Rep.  234; 
People  v.  Vann,  129  Cal.  118,  61  Pac.  776.  It 
is  not  necessary  for  courts  to  draw  fine 
analytical  distinctions  between  an  attempt 
to  commit  an  offense,  and  an  assault  with  In- 
tent to  commit  such  offense.  People  v.  Lee 
Kong,  95  Cal.  666,  30  Pac.  800,  17  L.  R.  A. 
026,  29  Am.  St.  Eep.  165;  People  v.  Christian, 
101  Cal.  471,  35  Pac.  1043. 

We  have  carefully  examined  the  evidence, 
and  find  It  sufficient  to  supiwrt  the  verdict. 
Without  going  Into  minute  detail,  there  Is 
evidence  tending  to  show  the  following  facts: 
Defendant  roomed  on  the  third  floor  of  a 
lodging  house  at  C94  Fourth  street  In  the 
city  of  San  Francisco.  About  9  o'clock,  or  a 
lltOe  before,  in  the  evening,  he  was  seen  go- 
ing upstairs  to  his  room  carrying  two  little 
girls  In  his  arms,  of  which  the  child  upon 
whom  the  assault  is  alleged  to  have  been 
made  was  one.  He  remained  in  the  room  for 
some  20  minutes,  and  came  downstairs  with 
both  children  In  his  arms.  The  child  upon 
whom  the  assault  is  alleged  to  have  been 
made  went  home,  and  Immediately  com- 
plained to  her  mother  that  the  defendant  had 
hurt  her,  showing  the  mother  her  private 
parts.  The  mother  examined  her  person,  and 
found  the  parts  red,  but  did  not  notice  any 
blood  or  bruises  of  any  kind.  The  child  tes- 
tified that  defendant  got  down  on  his  knees, 
and  took  up  her  clothes,  and  put  something 
in  her  private  parts  which  hurt  her;  that  he 
took  down  her  "panties"  and  took  his  thing 
ont  of  his  pants;  that  she  was  scared,  but  did 
not  cry,  because  defendant  held  her  month. 
The  police  officer  to  whom  complaint  was 
made  on  the  same  evening  visited  the  room 
of  defendant  at  9:30,  and  again  at  1230,  but 
did  not  find  defendant  there.  On  the  follow- 
ing evening,  about  half-past  7,  he  met  the 
defendant  and  asked  him  about  the  matter, 
and  defendant  denied  that  he  had  the  two 
little  girls  in  his  room  on  the  evening  of  the 
8th,  or  that  he  was  there  himself.  Defend- 
ant in  bis  testimony  admits  that  he  bad  the 


two  little  girls  up  in  bis  room  at  tiie  time 
alleged,  and  attempted  to  explain  it  by  say- 
ing that  he  took  them  up  to  see  his  own 
little  girl;  but,  as  his  own  wife  and  little 
girl  were  not  there  at  the  time,  the  explana- 
tion may  very  well  have  been  such  as  not 
to  be  believed  by  the  Jury.  Defendant  fur- 
ther testified  as  to  leaving  his  room  on  the 
evening  of  the  8th  a  little  before  9  o'clock, 
and  that  he  went  with  a  Mr.  Kaiser  to  Fifth 
and  Townsend  streets,  and  stayed  there  un- 
til half-past  twelve  that  night,  and  that  at 
2  o'clock  a.  m.  he  went  with  Kaiser  to  Fourth 
and  Bluxome  streets.  He  does  not  appear 
to  have  gone  to  his  room  any  more  that 
night 

It  is  argued  that  as  the  child  had  not 
been  torn  or  penetrated,  defendant  could  not 
have  actually  tried  to  have  sexual  Inter- 
course with  her.  What  his  Intentions  were 
was  a  question  particularly  for  the  jury. 
The  jury  heard  the  evidence,  and  saw  the 
witnesses  and  the  defendant  when  he  was 
testifying  in  his  own  behalf.  The  facts  in 
this  case  are  very  similar  to  the  facts  in 
People  V.  Johnson,  131  Cal.  511,  63  Pac.  842, 
and  that  case  is  direct  authority  for  the  view 
we  have  taken  In  this  case.  It  was  there 
said:  "The  defendant  assaulted  the  child. 
Being  under  16  years  of  age,  she  was  In- 
capable of  consenting,  and  therefore  the 
assault  in  law  was  without  her  consent.  If 
he  had  in  fact  had  sexual  intercourse  with 
her,  he  would  have  been  guilty  of  rape.  As 
he  did  not  have  sexual  intercourse  with  her, 
but  did  assault  her,  the  question  as  to  his 
Intent  was  to  be  determined  by  all  the  cir- 
cumstances and  by  the  acts  of  defendant. 
The  fact  that  defendant  unbuttoned  his 
trousers,  that  he  took  out  his  private  parts, 
and  that  he  wanted  to  have  sexual  inter- 
course with  the  child,  were  sufficient  to  jus- 
tify the  Jury  in  drawing  the  logical  rational 
conclusion  that  defendant's  object  was  to 
have  sexual  intercourse  with  the  child. 
Whether  he  desisted  because  he  bad  satis- 
fied bis  morbid  depraved  passions  in  the 
manner  described  in  the  evidence,  or  because 
he  was  afraid  of  an  outcry  from  the  child, 
or  because  of  his  impotence,  are  all  matters 
of  conjecture.  We  do  not  think  the  crime 
charged  against  this  defendant,  and  of  which 
he  was  convicted,  is  of  such  a  nature  that  we 
should  attempt  to  shield  him  upon  imaginary 
reasons,  or  upon  a  theory  that  might  possi- 
bly account  for  his  acts  as  being  done  with 
the  Intent  only  to  gratify  an  unnatural  desire. 
We  must  suppose  that  his  acts  were  done 
with  the  purpose  and  desire  that  would  or- 
dinarily characterize  the  acts  of  an  individ- 
ual of  the  male  sex  when  such  acts  were 
done  with  one  of  the  female  sex.  That  a 
man  should  entice  a  little  girl  into  bis  room, 
undress  her,  and  fondle  her  for  the  purpose 
of  gratifying  an  unnatural  desire,  and  not 
for  the  purpose  of  having  sexual  intercourse, 
is  possible,  but  not  at  all  probable.      The  in- 
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tent  of  a  person  cannot  be  proven  by  direct 
and  posltlTe  evidence.  It  Is  a  question  of 
fact  to  be  proven  Uke  any  other  fact,  by 
acts,  conduct,  and  circumstances." 

It  is  contended  that  the  record  does  not 
show  that  Katie  Slmonettl  vras  sworn,  and 
further  that  her  examination  showed  that 
she  was  of  tender  age,  and  Incapable  of  re- 
ceiving just  Impressions  of  the  facts  respect- 
ing which  she  was  examined,  or  of  relating 
them  truly.  The  minutes  of  the  trial  do 
not  show  that  she  was  sworn,  but  the  bill  of 
exceptions  shows  that  she  was  examined  as 
to  her  competency  before  being  sworn,  and 
that  after  such  examination  she  "was  duly 
sworn."  Counsel,  in  the  discharge  of  their 
duty,  owe  it  to  the  court  not  to  raise  and 
discuss  a  point  entirely  devoid  of  merit,  es- 
pecially where  the  record  does  not  sustain 
the  statement  It  is  an  elementary  princi- 
ple, supposed  to  be  understood  by  every 
member  of  the  bar,  that  if  no  objection  were 
made  to  the  testimony  of  a  witness,  and  the 
testimony  was  given  without  the  witness  be- 
ing sworn,  the  objection  could  not  be  made 
for  the  first  time  in  this  court  Here  the 
record  does  not  show  that  the  witness  was 
not  sworn,  nor  that  any  objection  was  made 
to  her  evidence  upon  this  ground,  and  the 
bill  of  exceptions  shows  that  she  was  sworn. 

Equally  without  merit  is  the  contention 
that  the  court  erred  in  allowing  the  child  to 
testify.  She  was  carefully  examined  by  the 
Judge,  and  her  examination  shows  that  she 
was  capable  of  receiving  Just  Impressions  of 
the  facts,  and  knew  and  understood  them 
sufficiently  to  give  her  version  of  them.  The 
question  as  to  the  competency  of  a  witness 
of  tender  years  Is  one  peculiarly  within  the 
discretion  of  the  trial  court.  People  v.  Wil- 
mot  139  Oal.  103.  72  Pac.  838;  People  v. 
Gralg.  Ill  Cal.  460,  44  Pac.  186;  People  v. 
Bradford,  1  Cal.  App.  41,  81  Pac.  712. 

It  is  claimed  that  "the  most  glaring  and 
prejudicial  error  and  deprivation  of  the  right 
to  a  fair  and  impartial  trial"  occurred  when 
the  court  requested  the  defendant's  attorney 
not  to  step  within  the  railing  where  the  little 
girl  was  being  examined  as  a  witness,  and 
to  take  his  seat  From  our  Information  as 
contained  In  the  record  we  are  of  opinion 
that  the  court  properly  admonished  counsel. 
The  child  was  timid,  and  both  the  counsel 
for  the  prosecution  and  the  Judge  were  en- 
deavoring to  get  her  to  narrate  in  her  own 
way  what  occurred.  Defendant's  counsel 
had  interrupted  time  and  time  again  with 
needless  objections  devoid  of  merit  Finally, 
when  counsel  arose  and  walked  up  Inside 
the  railing  and  near  the  child,  the  Judge  In- 
formed him  that  he  had  "the  right  to  make 
any  objection,  but  your  activity  inside  the 
railing  disconcerts  the  witness."  It  does  not 
appear  that  counsel  could  not  hear  the  an- 
swers of  the  witness.  The  court  seems  to 
have  been  very  liberal  with  him,  as  he  was 
allowed  to  ask  questions  in  cross-examina- 


tion which  take  np  page  upon  page  of  tbe 
transcript  with  no  apparent  merit 

Many  other  questions  are  raised  in  tbs 
brief,  but  are  as  devoid  of  merit  as  those 
we  have  discussed. 

The  Judgment  and  order  are  affirmed. 

We  concur:    HALL.  3,;  KEBRIOAM,  J. 


S  Cal.  App.  iSt 
HOLMES  et  al.  r.  SALAMANCA  GOLD  MIN. 
&  MILL.  CO.  et  al.    (Ov.  844.) 

(Court  of  Appeal.  Second  District,  California. 
June   1,    1907.) 

1.  Minks  and  Minerals— Rbcovkbt  or  TTir- 

PATENTED   MlNIRO  CtAIlta— PLEADUfOS— IS* 

SUES— EVIOENCX. 

Where  the  complaint  in  an  action  for  the 
possession  of  unpatented  mining  claims,  alleged 
plaintiff's  ownership,  pnwsession,  and  right  of 
possession  at  a  specified  date  and  his  ouster  by 
defendant,  defendant  under  a  general  deniaL 
might  show  that  the  deeds  under  which  plaintiff 
claimed  title  were  bad. 

2.  Deeds  —  ExEctmon  —  Evideroi  —  8xtf« 

FICIENCT. 

On  the  issue  of  the  execution  of  a  deed, 
evidence  examined,  and  held  to  warrant  a  find- 
ing that  the  possession  of  the  deed  was  wrong- 
fnlly  obtained  by  the  grantee  without  tbe  Icnowl- 
edge  or  acqaiescence  vf  the  grantor,  and  title 
did  not  pass. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  S  645.] 

3.  cobporations  —  deeds  —  requisites  — 
Delivery. 

The  board  of  directors  of  a  corporation  aa< 
thorized  the  execution  of  a  conveyance  by  its 
secretary  and  president.  The  secretary  retained 
possession  of  the  deed,  signed  by  the  president 
and  himself,  until  after  the  grantee  therein 
brought  suit  for  the  possession  of  the  premises 
described  therein,  when  the  officers  acknowledg- 
ed the  same,  and  it  was  placed  on  record.  It 
did  not  appear  that  an  immediate  delivery  was 
intended,  or  that  the  grantee  paid  anytlmig  of 
value  for  the  property.  Held  to  justiv  a  find- 
ing that  the  deed  was  not  delivered  to  the 
grantee. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig; 
vol.  12,  Corporations,  {  1784.] 

4.  Mines  and  Minerals— Reco vert  of  Un- 
patented Mining  Claims-Pleadinos— Is- 
sues—Evidence— Admissibility. 

Where,  in  an  action  far  the  possession  of 
nnpatented  mining  claims,  plaintiff  claimed  own- 
ership through  conveyances  executed  by  the 
original  locator,  and  defendant  pleaded  the  gen- 
eral denial,  evidence  of  a  forfeiture  of  the  rights 
of  the  oriRinai  locator  or  his  successors,  under 
Rev.  St.  U.  S.  §  2324  [U.  S.  Comp.  St  1001, 
p.  1427],  because  of  the  nonperformance  of  the 
annual  assessment  work  and  of  defendant's 
entry  on  the  premises  and  his  relocation  of  the 
same,  was  admissible. 

Appeal  from  Superior  Court,  San  Diego 
County ;  N.  H.  Conklin,  Judge. 

Action  by  W,  H.  Holmes  and  others  against 
the  Salamanca  Gold  Mining  &  Milling  Com- 
pany and  others.  From  a  Judgnieut  for  de- 
fendants, plaintiffs  appeal.    Affirmed. 

Powers  &  Holland,  for  appellants.  Collier 
&  Smith,  Works,  Lee  &  Works.  Lawler.  Al- 
len &  Van  Dyke,  and  C  F.  Smitli,  for  te> 
spoudents. 
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ALLEN,  P.  J.  Actloa  to  recover  posses- 
sion of  certain  nnpatented  mining  claims. 
Defendants  liad  judgment  Plaintiffs  in  due 
time  appealed,  upon  a  statement,  from  tlie 
order  denying  a  new  trial. 

Tlie  only  questions  presented  upon  this  ap- 
peal relate  to  tlie  action  of  tlie  trial  court  in 
admitting  certain  testimony  and  as  to  the 
sufficiency  of  tlie  eridence  to  support  certain 
material  findings.  Tlie  complaint  is  in  the 
OBuai  form,  alleging  plaintiffs'  ownership, 
possession,  and  right  of  possession  on  Decem- 
ber 30,  1903,  of  three  unpatented  lode  mining 
claims,  designated  as  the  "Bonanza,"  "Blos- 
som," and  "Lucinda,"  and  of  plaintiffs'  ouster 
therefrom  by  defendants.  The  answer  is  a 
denial  of  the  ownership  and  right  of  posses- 
sion in  plaintiffs,  and  of  the  ouster.  Under 
tliese  issues  the  court  found  that  on  the  date 
named  plaintiffs  were  not  the  owners  or  en- 
titled to  the  possession  of  said  mining  claims, 
although  they  were  In  actual  possession; 
that  plaintiffs  had  not  performed  the  annual 
assessment  work  thereon  for  ttiree  years; 
and  that  defendants  had  made  -valid  loca- 
tions of  such  claims  after  forfeiture  by 
plaintiffs  and  had  taken  peaceable  possession 
and  continued  work  thereon  up  to  the  com- 
mencement of  the  trial. 

Plaintiffs  deraigned  title  through  mineral 
locations,  the  validity  of  which  is  not  quee^ 
tloned,  and  through  deeds  from  such  locators 
and  intermediate  owners.  The  court,  under 
objections,  permitted  the  defendants  to  in- 
troduce testimony  tending  to  vitiate  two 
deeds  affecting  plaintiffs'  title  to  the  "Bo- 
nanza" claim.  This  action  of  the  court  is 
assigned  as  error,  because  no  question  of 
fraud  was  raised  by  the  answer.  The  ree«it 
decision  of  Ohrast  v.  O'Connor,  83  Pac.  238, 
41  Wash.  360,  would  seem  to  settle  this  ques- 
tion adversely  to  appellants.  That  decision 
Is  based  upon  Mather  v.  Hutchinson,  25  Wis. 
27,  where  It  is  held  that,  under  a  complaint 
averring  ownership  in  general  terms,  the  de- 
fendant must  be  allowed  to  prove  anything 
which  would  defeat  the  title  offered  by  the 
plaintiff.  The  reason  assigned  is  most  con- 
vincing, for  plaintiff  not  being  required  to  set 
up  his  deralgnment  of  title  he  might  upon 
the  trial  prove  under  siwh  general  averment 
any  source  of  title  available.  Any  other  rule 
applying  to  defendants  would  require  them 
to  foreknow  and  avoid,  by  specific  allega- 
tions, a  title  which  plaintiff  was  not  bound 
to  disclose  at  all.  This  rule  has  support,  al- 
so, in  Cooper  v.  Miller,  113  Cal.  246,  45  Pac 
325;  Goldberg  v.  Bnischl,  146  Cal.  710,  81 
Pac.  23;  and  Sparrow  v.  Rhoades,  76  Cal. 
211,  18  Pac.  245,  9  Am.  St  Rep.  197. 

The  court  found  that  the  plaintiffs  were 
not  the  owners  or  entitled  to  possession  of 
the  mining  property  on  December  30,  1903, 
nor  were  they  on  said  date  ousted  therefrom 
by  defendants.  T^ese  findings  are  attacked 
by  appellants  upon  the  ground  that  there  is 
no  evidence  in  the  record  sufUcIent  for  their 
support  The  findings  of  the  court  as  to 
91  P.-U 


ownership  and  right  of  possession  may  be 
sustained  upon  either  of  two  theories :  First, 
that  plaintiffs  failed  in  their  deraignment  of 
title  from  the  original  locators;  or,  second, 
that  all  rights  under  the  original  location 
had  lapsed  by  reason  of  the  failure  to  do  the 
annual  assessment  work  required  by  the  fed- 
eral statutes  in  order  to  perpetuate  the  pos- 
sessory right,  and  that  defendants  exercising 
a  right  of  citizenship  had  entered  thereon 
and  made  a  subsequent  location  before  re- 
sumption of  work  by  appellants.  The  first 
theory,  In  so  far  as  the  "Bonanza"  claim  Is 
concerned,  derives  its  support  alone  from  the 
testimony  of  one  Acosta,  which  is  to  the  ef- 
fect that  he  never  knowingly  or  voluntarily 
made  any  conveyance  of  this  mine  to  plain- 
tiffs, and  never  knew  that  he  bad  any  title 
to  the  mine  and  never  made  any  claim  of 
ownership  thereto;  that  his  only  contract 
with  the  plaintiffs  was  that  If  they  would 
pay  him  $400  in  settlement  of  a  claim  of 
$650,  which  he  held  against  certain  trustees, 
he  would  give  them  a  receipt  In  full;  that 
pursuant  to  this  agreement  he  went  with 
plaintiffs  to  the  town  of  Hedges,  where  sev- 
eral papers  were  spread  upon  a  counter; 
that  when  he  signed  one  plaintiffs  took  it 
away  and  presented  him  with  another ;  that 
in  that  way  he  signed  two,  three,  or  four 
papers;  that  no  notary  or  other  ofllcer  ever 
made  known  to  him  the  contents  of  the  pa- 
pers so  signed,  or  asked  blm  any  questions  in 
relation  thereto ;  that  personally  he  did  not 
know  or  care  what  he  was  signing,  but  aim- 
ply  wanted  to  get  his  money  and  get  away 
from  the  mine ;  that  he  never  had  knowledge 
of  any  deed  having  been  made  to  him  by 
such  trustees  until  he  received  that  informa- 
tion in  court  upon  the  trial.  If  the  court  ac- 
cepted Acosta's  statements  as  true,  which 
fact  is  suggested  by  the  findings,  it  would 
follow  that  the  possession  of  the  deed  from 
Acosta  was  obtained  by  the  plaintiffs  surrep- 
titiously. A  deed,  the  possession  of  which  is 
fraudulently  or  wrongfully  obtained  from  the 
grantor,  without  his  knowledge,  consent  or 
acquiescence,  is  no  more  effectual  to  pass 
title  to  a  supposed  grantee  than  if  It  were  a 
total  forgery.  Devlin  on  Deeds,  }  267,  and 
cases  cited.  The  validity  of  the  deed  from 
Acosta  to  plaintiffs  depends  upon  bis  due  ex- 
ecution thereof  and  voluntary  delivery.  That 
such  deed  foe  voluntary,  it  is  essential  that 
the  character  of  the  instrument  be  known,  as 
well  as  that  the  act  of  delivery  should  be  in- 
tended by  the  party.  If  the  delivery  be  not 
voluntary,  the  instrument  is  a  nullity,  unless 
some  act  is  shown  in  respect  thereto  which 
would  estop  the  grantor  from  denying  Its 
validity,  or  by  some  subsequent  act  a  ratifi- 
cation is  established.  There  is  nothing  in 
the  record  from  which  it  may  be  claimed 
that  plaintiffs  were,  by  the  conduct  of  Acos- 
ta, led  to  do  what  tiiey  otherwise  would  not 
have  done  to  their  pecuniary  prejudice — this 
l)elng  said  to  be  the  vital  principle  of  equita- 
ble estoppel.    Carpy  t.  Dowdell,  116  Cal.  677, 
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47  Pac.  695.  If  Acosta's  statements  be  tme, 
under  the  contract  with  plaintiffs  the  pay- 
ment of  the  $400  made  by  plaintiffs  was  not 
upon  the  faith  of  any  conveyance,  nor  was 
it  Intended  that  a  conveyance  should  enter 
into  the  transaction  connected  with  the  pay- 
ment of  money  to  him.  Neither  can  It  be 
said  that,  with  knowledge  of  the  transaction 
brought  home  to  him,  Acosta  ever  acquiesced 
In  said  deed  or  ratified  the  same. 

As  to  the  "Blossom"  mine,  the  record  dis- 
closes that  the  title  thereto  was  never  in 
Acosta ;  that  as  early  as  1891  the  owners  of 
said  mine  joined  In  a  conveyance  of  the 
"Blossom"  mine  to  a  corporation  known  as 
the  "Blossom  Mining  &  Milling  Company."  If 
the  plaintiffs  ever  acquired  any  title  to  this 
particular  mine,  it  was  through  a  conveyance 
directly  to  them  by  the  Blossom  Mining  & 
Milling  Company,  authorized  by  the  board  of 
directors  In  1902.  It  appears  from  the  tes- 
timony of  the  secretary  that,  notwithstand- 
ing the  authorization  at  the  date  last  named 
and  the  physical  signing  of  the  deed  pursu- 
ant thereto  by  the  president  and  secretary  of 
the  corporation,  the  secretary  retained  pos- 
session of  the  deed  snd  put  the  same  in  the 
minute  book  of  the  corporation,  where  it 
remained  until  long  after  the  commencement 
of  this  action,  when  the  officers  acknowledg- 
ed the  same,  and  it  was  placed  upon  record. 
From  this  evidence  the  court  was  Justified  In 
an  implied  finding  that  the  conduct  and  acts 
of  the  parties  in  1902  did  not  amount  to  a 
delivery ;  nor  does  it  appear  from  the  record 
that  an  immediate  delivery  was  Intended, 
notwithstanding  the  secretary  was  also  one 
of  the  grantors;  nor  Is  there  anything  shown 
indicating  that  plaintiffs  ever  paid  to  the 
corporation  anything  of  value  for  this  prop- 
erty, or  ever  acquired  any  equitable  Interest 
therein. 

As  to  the  "Lucinda"  claim,  nothing  appears 
In  the  record  supporting  plaintiffs'  claim  of 
ownership  and  right  of  possession.  If,  there- 
fore, these  plaintiffs,  without  color  of  title, 
entered  into  the  possession  of  any  of  these 
mineral  claims  without  relocation  or  initiat- 
ing any  right  thereto,  the  same  was  open  to 
relocation  at  any  time  after  the  legal  owners 
were  In  default  In  the  annual  assessment 
work.  It  is  contended,  however,  by  appel- 
lants, that  evidence  of  the  nonperformance 
of  the  annual  assessment  work  was  inadmis- 
sible because  no  claim  of  forfeiture  was  al- 
leged In  the  answer.  Under  a  general  denial 
or  Its  equivalent,  each  party  to  a  contested 
action  claims  the  title  out  of  which  the  right 
of  possession  springs,  and  the  court  deter- 
mines which  of  the  two  holds  it  Marshall 
T.  Shafter,  32  Cal.  197.  It  must  be  conceded 
that,  If  the  defendants'  title  Is  in  issue,  they 
are  entitled  to  prove  those  facts  which  tend 
to  support  It,  and  It  la  essential  in  determin- 
ing defendants'  ownership  in  tlie  case  at  bar 


for  the  court  to  know  whether  or  not  the 
mineral  ground  which  they  claim  to  have  re- 
located and  own  was  at  the  date  of  reloca- 
tion open  thereto.  Section  2324,  Rev.  St.  V. 
S.  [U.  S.  Comp.  St  1901,  p.  1427],  provides 
that,  upon  a  failure  to  comply  with  the  con- 
ditions relative  to  the  annual  assessment 
work,  the  claim  or  mine  "shall  be  open  to  re- 
location in  the  same  manner  as  if  no  loca- 
tion of  the  same  had  ever  been  made;  pro- 
vided, that  the  original  locators,  their  heirs, 
assigns,  or  legal  representatives,  have  not  re- 
sumed work  uiwn  the  claim  after  failure  and 
before  such  location."  There  is  little  room 
for  controversy  as  to  the  default  upon  the 
part  of  the  owners  under  the  original  loca- 
tion in  the  performance  of  the  annual  assess- 
ment work  for  the  three  years  preceding  the 
relocation.  Whoever  were  the  successors  to 
the  ownership  of  the  original  locators,  U 
they  failed  for  three  years  to  perform  the  an- 
nual assessment  work,  the  mines  and  claims 
became  open  to  relocation.  It  is  determined 
In  Contreras  v.  Merck,  131  Cal.  214,  63  Pac 
336,  that  the  principal  fact  at  issue  was  the 
ownership  of  the  mine;  that  It  was  not  nec- 
essary for  plaintiff  to  allege  forfeiture  or 
abandonment  by  defendant  If  this  be  the 
rule,  as  applying  where  the  issue  of  owner- 
ship is  raised  by  the  answer  with  the  pre- 
sumptive denial  upon  the  part  of  plaintiff, 
no  reason  Is  apparent  why  the  same  should 
not  apply  to  the  issues  raised  by  a  complaint 
and  answer.  If  the  original  locator,  or  his 
successors  In  interest,  be  in  default  in  such 
annual  assessment  work,  they  are  no  longer 
the  owners  of  the  exclusive  possessory  right ; 
and  the  defendant  should  be  permitted  to 
show  that  such  exclusive  possessory  right 
has  terminated,  and  that  after  such  termina- 
tion he  peaceably  entered  upon  the  premises 
and  relocated  the  same.  The  mere  naked 
possession  of  mineral  land  does  not  guaranty 
any  rights  as  against  a  subsefjuent  locator 
entering  in  good  faith  and  making  a  valid 
location  of  the  property.  Horswell  v.  Ruiz, 
67  Cal.  112,  7  Pae  197. 

It  is  further  claimed  by  appellants  that 
there  is  no  evidence  connecting  any  of  the 
defendants,  other  than  Clark,  with  the  rek>- 
catioo,  or  title  to  these  claims.  We  think 
this  point  need  not  be  considered  fnrther 
than  to  suggest  that  the  plaintiffs  have  made 
all  of  these  defendants  parties  and  have  al- 
leged that  they  had  ousted  plaintiffs  from 
the  possession  and  were  the  present  occu- 
pants of  the  premises.  They  allege  that  the 
Salumnnca  Gold  Mining  &  Milling  Company 
is  a  corporation,  and  no  finding  in  that  re- 
gard was  necessary. 

A  careful  examination  of  the  record  con- 
vinces us  that  there  is  no  prejudicial  error 
apparent  therein,  and  the  order  is  affirmed. 

We  concur:     SHAW,  J.;  TAGGAUT,  J. 
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KEIFER  ▼.  UnrERS.    (Cir.  343.) 

(Court  of  Appeal,  Second  District,  California. 

June  3,  1907.    Rehearing  Denied  by 

Supreme  Court  Aug.  1,  1907.) 

Sales— Sale  DiSTiNotrianED  rROif  Ptbdoe. 

Plaintiff's  transfer  of  198  shares  of  coir- 
porate  stock  to  defendant  was  a  pledge  and 
not  a  sale,  where,  when  the  transfer  was  made, 
they  executed  an  agreement  reciting  the  trans- 
fer, that  defendant  was  the  owner  of  the  stock, 
that  it  was  pledged  to  a  bank  as  additional  se- 
curity for  plaintiff's  debt,  that  the  company  was 
indebted  to  M.,  that  plaintiff  had  loaned  and 
would  lend  money  to  the  company,  that  plaintiff 
desired  an  option  to  purchase  198  shares  of  the 
•tock,  and  binding  defendant  to  sell  within  one 
year,  upon  plaintiff  reimbursing  defendant  for 
money  paid  the  bank  for  plaintiff,  for  one-half 
the  money  advanced  the  corporation  by  M.  and 
defendant ;  there  being  no  other  consideration 
for  the  transfer,  and  none  of  plaintiff's  liabili- 
ties being  canceled. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  i  14.] 

Appeal  from  Superior  Court,  Los  Angeles 
Connty ;  Waldo  M.  York,  Judge. 

Action  by  J.  H.  Kelfer  against  R.  H.  My- 
ers. Plaintiff  appeals  from  a  judgment  of 
nonsuit.    Reversed. 

Lynn  Helm  and  E.  S.  Williams,  for  appel- 
lant W.  R.  Hervey  and  R.  H.  Myers,  for 
respondent 

SHAW,  3.  Appeal  from  a  Judgment  of 
nonsuit  At  tbe  time  in  question,  the  Sani- 
tary Laundry  Company  was  a  corporation 
with  a  capital  stock  of  $40,000,  divided  into 
400  shares  of  the  par  value  of  $100  each.  Of 
this  stock  the  appellant,  J.  H.  Kelfer,  owned 
108  shares,  one  George  R.  Myers  owned  198 
shares,  and  the  remaining  four  shares  were 
owned  fcy  three  other  persons,  who,  with 
said  Kelfer  and  said  George  R.  Myers,  con- 
stituted the  board  of  directors  of  said  cor- 
poration. The  corporation  was  In  financial 
distress,  and  it  appears  that  neither  appel- 
lant nor  said  George  R.  Myers  was  in  a  po- 
sition to  extend  it  the  aid  needed.  The  ap- 
pellant had  borrowed  from  the  Broadway 
Bank  &  Trust  Company  $4,500,  evidenced  by 
two  promissory  notes,  and  as  security  for 
their  payment  had.  In  addition  to  giving  a 
mortgage  upon  certain  real  estate  owned  by 
blm,  deposited  his  198  shares  of  stock  in 
pledge  with  said  bank  as  collateral  security. 
The  laundry  company  was  largely  Indebted 
to  said  George  R.  Myers  for  moneys  which 
he  bad  loaned  it  Under  these  conditions, 
the  respondent,  R.  H.  Myers,  and  J.  H. 
Kelfer  entered  mto  negotiations,  which,  on 
December  30,  1903,  culminated  in  a  transfer 
of  respondent's  198  shares  of  stock  to  said  R. 
H.  Myers,  and  contemporaneously  therewith 
tbe  execution  of  an  agreement  In  writing, 
wherein  it  was  recited  that  said  Kelfer  had 
sold,  assigned,  and  transferred  to  R.  H.  My- 
ers 198  shares  of  stock,  and  that  R.  H.  Myers 
was  the  owner  and  holder  thereof.  That 
said  stock  was  pledged  to  said  bank  as  addi- 
tional security  for  the  payment  of  a  certain 


promissory  note  of  |4,500,  executed  by  said 
J.  H.  Kelfer  and  his  wife,  which  said  note 
was  also  secured  by  a  mortgage  of  real  es- 
tate. That  said  laundry  company  during  the 
time  said  Kelfer  was  a  stockholder  had  be- 
come largely  indebted  to  George  R.  Myers 
for  mone.vs  by  him  loaned  to  said  company. 
That  said  R.  H.  Myers  had  loaned  and  ad- 
vanced, and  would  thereafter  loan  and  ad- 
vance, divers  sums  of  money  to  discharge  a 
part  of  the  indebtedness  of  the  said  company 
In  order  to  save  it  from  bankruptcy,  and  to 
pay  such  of  the  operating  expenses  as  might 
be  necessary  for  the  best  Interests  of  the 
company.  That  said  Kelfer  desired  an  op- 
tion to  purchase  198  shares  of  said  stock,  and 
wherein  said  R.  H.  Myers  covenanted  and 
agreed  to  sell  to  said  Kelfer,  within  one  year, 
time  being  made  the  essence  of  tbe  contract, 
198  shares  of  said  stock,  upon  Kelfer  making 
payment  to  R.  H.  Myers  of:  First,  all  mon- 
eys paid  to  said  bank  by  R.  H.  Myers  on  ac- 
count of  the  notes  of  said  Keifer,  tor  the 
payment  of  which  said  stock  was  held  as 
collateral  security;  second,  one-half  of  all 
moneys  theretofore  or  thereafter,  up  to  tiie 
exercise  of  the  option,  advanced  to  said  com- 
pany by  R.  H.  Myers,  less  any  payments 
made  thereon  by  said  company;  third,  one- 
half  of  all  moneys  theretofore  loaned  to  said 
laundry  company  by  said  George  R.  Myers, 
less  any  payments  made  thereon  by  said 
company ;  and,  fourth,  Interest  on  said  sums 
at  7  per  cent  per  annum.  It  was  further 
provided  that  an  accounting  for  any  divi- 
dends paid  upon  said  stock  should  be  made 
and  credited  to  said  Keifer  at  the  time  of  his 
exercising  said  option  to  purchase.  R.  H. 
Myers  covenanted  to  advance  to  the  company 
from  time  to  time  such  sums  of  money,  not 
exceeding  $4,000,  as  might  be  necessary  to 
save  the  company  from  bankruptcy.  At  the 
same  time,  and  with  the  consent  of  appel- 
lant, an  agreement  in  writing  was  made  be- 
tween said  bank  and  said  R.  H.  Myers, 
whereby  the  bank  agreed  to  deliver  the  198 
shares  of  stock  so  pledged  to  It  by  Keifer  to 
the  said  R.  H.  Myers  at  any  time  upon  his 
paying  the  sum  of  $1,000,  to  be  applied  on 
Kelfer's  Indebtedness  to  said  bank,  and  the 
delivery  to  the  said  bank  of  an  agreement  on 
the  part  of  R.  H.  Myers  to  pay  any  deficiency, 
not  exceeding  $750,  which  might  remain  up- 
on Keifer's  notes  after  exhausting  the  real 
estate  so  held  by  it  as  security  for  the  pay- 
ment thereof. 

It  will  be  noted,  by  this  agreement  with 
the  bank,  R.  H.  Myers  assumes  no  obligation 
whatever.  There  was  no  other  considera- 
tion for  said  transfer  than  that  mentioned 
in  the  agreement.  It  appears  that  R.  H.  My- 
ers did  pay  upon  said  indebtedness  of  Kelfer 
the  sum  of  $714.92,  and  no  more,  and  that 
from  the  proceeds  of  the  real  estate  so  held 
by  the  bank  the  sum  of  $2,540  was  paid  on 
the  principal,  together  with  $260  Interest 
thereon.  From  time  to  time  after  December 
29,  1903,  which  was  the  date  of  both  the 
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agreement  made  between  Kelfer  and  Myers 
and  tiiat  between  Myers  and  the  bank, 
though  neither  was  delivered  until  the  30tb 
of  December,  1903,  R.  H.  Myers  advanced  to 
said  laundry  company  divers  sums  of  money, 
part  of  which  was  paid  by  said  company. 
Keifer  did  not  exercise  his  option  to  repur- 
chase the  stock  within  the  year,  but  on  Jan- 
uary 24  and  January  27,  1905,  he  offered  to 
repurchase  and  redeem  said  stock  under  the 
terms  of  said  agreement,  and  asked  respond- 
ent to  render  him  a  statement  and  account 
of  the  amount  due  thereon,  which  be,  in 
writing,  tendered  and  ofTered  to  pay.  No  ob- 
jection was  made  to  this  tender.  Respond- 
ent claimed  that  the  transaction  constituted 
an  absolute  sale,  and  that  appellant,  having 
failed  to  exercise  his  option  within  the  year, 
bad  lost  the  right  to  purchase  the  stock.  On 
the  other  hand,  appellant  contends  that  the 
transfer  was  a  pledge  of  stock. 

"The  motion  for  nonsuit  admits  the  truth 
of  plaintiff's  evidence  and  every  Inference  of 
fact  that  can  be  legitimately  drawn  there- 
from, and  upon  such  motion  the  evidence 
should  be  Interpreted  most  strongly  against 
defendant."  Hanley  v.  California,  etc.,  Co., 
127  Cal.  232,  60  Pac.  677,  47  L.  E.  A.  697; 
Goldstone  v.  Merchants',  etc..  Storage  Co., 
123  Cal.  625,  66  Pac.  770.  The  record  shows 
that  the  agreements  dated  December  29, 
1903,  were  delivered  on  the  following  day,  on 
which  date  the  certificate  of  stock  represent- 
ing the  198  shares  of  stock  which  Keifer  had 
pledged  to  the  bank  was  withdrawn  and  a 
new  certificate  for  said  stock  Issued  to  R.  H. 
Myers  and  by  blm  redeposlted  with  said 
bank.  The  agreement  whereby  Keifer  was 
given  the  right  to  repurchase  the  stock  and 
the  transfer  of  the  stock  to  R.  H.  Myers  con- 
stituted one  and  the  same  transaction.  "Sev- 
eral contracts  relating  to  the  same  matters, 
between  the  same  parties,  and  made  as  parts 
of  substantially  the  one  transaction,  are  to 
be  taken  together.  Civ.  Code,  i  1642."  Cur- 
tln  T.  Ingle,  137  Cal.  95,  69  Pac.  836,  1013. 
It  appears  that  R.  H.  Myers  paid  no  consid- 
eration whatever  for  the  transfer  of  the 
stock;  that  he  assumed  no  obligation  what- 
ever to  pay  anything  upon  Keifer's  indebted- 
ness to  the  bank,  nor  did  he  secure  the  re- 
lease of  Keifer's  obligations  as  a  stockholder 
of  the  company,  or  assume  or  agree  to  pay 
them.  If  the  company  failed  to  pay  George 
R.  Myers,  Keifer  was  still  liable  for  his  pro- 
portion of  its  Indebtedness,  notwithstanding 
the  lose  of  his  stock.  There  was  no  cancel- 
lation or  surrender  of  the  evidence  of  any  of 
Keifer's  Indebtedness.  The  only  obligation 
assumed  by  R.  H.  Myers  was  to  advance 
money  to  the  company  only  in  case  it  became 
necessary  to  save  the  company  from  bank- 
ruptcy. Such  contingency  might  never  arise ; 
but.  If  any  advances  were  made,  it  was  pro- 
vided that  Keifer  should  pay  one-half  there- 
of upon  a  repurchase  of  the  stock.  If  Myera 
was  the  owner  of  the  stock.  Instead  of  the 
pledgee,  as  be  claims,  the  covenant  was  an 


obligation  to  protect  bis  own  property,  and 
not  Keifer's — a  proposition  which  border* 
npon  absurdity. 

The  fact  that  the  agreement  giving  Keifer 
the  right  to  repurchase  and  the  transfer  at 
the  stock  were  contemporaneous  (Welseham 
▼.  Hocker,  64  Pac.  464,  7  Okl.  250;  Clark  t. 
Woodruff  [Jllch.]  51  N.  W.  357 ;»  Watkins  ▼. 
Williams,  31  a  B.  388,  123  N.  G  170) ;  that 
the  stock  had  a  eubstantlal  vnlne,  and  Myers 
neither  paid  nor  agreed  to  pay  anything  In 
consideration  of  its  transfer  to  him  (Uusb- 
eon  V.  Husheon,  71  Cal.  407,  12  Pac.  410; 
Rubo  V.  Bennett,  85  lU.  App.  473);  that 
none  of  Keifer's  existing  liabilities  were  can- 
celed, and  Myers  assumed  no  part  thereof  un- 
der the  terms  of  the  agreement;  that  as  a 
condition  of  retransfer  Keifer  was  to  pay 
one-half  of  the  company's  unpaid  indebted- 
ness to  George  R.  Myers  and  one-half  of  the 
money  which  resimndent  had  loaned  the  com- 
pany, which  shows  that  to  this  extent  at 
least  the  stock  was  transferred  as  security 
(sections  2986,  2987,  Clr.  Code)  for  existing 
debts  of  the  company  for  a  part  of  wbidi 
Keifer  was  liable  (Ahern  ▼.  McCarthy,  107 
Cal.  386,  40  Pac  482;  Farmer  y.  Grose,  42 
Cal.  169) ;  that  no  fixed  price  was  specified  as 
a  consideration  for  the  repurchase,  but  the 
amount  was  to  be  as  much  as  would  reim- 
burse R.  H.  Myers  for  one-half  of  such  sums 
as  he  might  advance  and  which  might  re- 
main unpaid.  Including  one-half  of  the  amount 
due  from  the  company  to  George  R.  Myers; 
that  Keifer  was  chargeable  with  interest 
and  to  be  credited  with  dividends — all  are 
circumstances  which  tend,  some  of  them  very 
strongly,  to  prove  that  the  transfer  was  a 
pledge,  and  not  a  sale  of  the  stock. 

Respondent  lays  much  stress  npon  the 
words  used  in  the  agreement,  but  the  use  of 
the  words  "sold,  transferred,  and  assigned," 
and  the  recital  that  Myers  is  the  owner  of 
the  stock,  cannot  change  the  character  of  the 
transaction.  For  the  purpose  of  ascertaining 
the  real  contract  made  by  the  parties,  the 
court  looks  beyond  the  terms  of.  the  Instm- 
ment  Hodgklns  v.  Wright  127  Cal.  688,  60 
Pac.  431. 

The  Judgment  Is  reversed. 

We  concur :    ALLEN,  P.  X ;  TAGGART,  J. 

"°'°"°™  (  Cal.  App.  OU 

WILLMON   V.   PECK   et   al.    (Civ.   280.) 
(Court  of  Appeal,  Second  District,  California. 

June   3.    1907.) 
1.  Specific    PEsroRXARcc  —  Coitisaots— Bn* 

rOKCEABLB  —  CeBTAINIT  —  DSSCBIFTIOR       Of 

Subject-Mattkr. 

To  warrant  the  specific  perfortnance  of  a 
contract  for  the  conveyance  of  land,  the  aitree- 
ment  to  convey  must  not  only  be  in  writing 
and  subscribed  by  the  party  to  be  chargetl,  but 
the  writing  must  contain  such  a  description  of 
the  property,  either  In  terms  or  by  reference, 
that  it  can  be  ascertained  withoat  leaort  to 
parol  evidence. 

[BM.  Note.— For  cases  In  point,  see  Cent.  Di|^ 
vol.  44,  Specific  Performance,  {{  69--82.] 


>W  Mich.  a. 
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8.  EVIBKIICC— PAKOt   llTTDniCB— ADiassiBn^ 

ITT. 

Under  CJt.  Code,  (  1741,  providing  that  a 
contract  for  th«  sale  of  land  must  be  in  writing, 
where  the  description  In  a  contract  for  the 
sale  of  land  was  definite,  certnin,  and  complete, 
parol  eTidence  was  inadmissible  to  show  that 
the  subject  of  the  contract  was  entirely  a  dit 
ferent  piece  of  land  from  that  described  therein. 

fEd.  Note.— For  cases  in  point,  se«  Cent.  Die 
▼oL  20,  Bridence,  {{  1778-1780.] 

Appeal  from  Superior  Court,  I>os  Angelea 
Coontj;  D.  E.  Trask,  Judge. 

Action  by  J.  C.  Wlllmon  against  George 
H.  Peck  and  others  for  spedflc  performance 
of  a  contract  to  purchase  real  estate.  From 
A  judgment  for  defendants,  plaintiff  appeaUL 
Affirmed. 

D.  M.  McDonald  and  Harris  &  Harris,  for 
appellant  Frank  Karr,  and  Wellington 
Clark,  for  respondenta. 

SHAW,  7.  Plaintiff  appeals  from  a  Judg- 
ment rendered  in  favor  of  defendants  in  an 
action  for  tbe  Bpecific  performance  of  a  con- 
tract to  purchase  real  estate.  At  the  time 
of  tbe  transaction,  George  H.  Peck  was  the 
owner  of  the  east  ^  of  tbe  only  block  num- 
bered 61  located  In  the  city  of  San  Pedro, 
wblcb  east  ^  of  said  block  comprised  lots 
7  to  12,  botb  induslve.  Neither  defendant 
bad  or  claimed  any  interest  in  tbe  west  ^ 
of  said  block,  wtiich  comprised  lota  1  to  6, 
both  inclusive.  It  appears  from  parol  tes- 
timony that  some  time  prior  to  February  8, 
1903,  tbe  date  of  the  alleged  purchase,  a  real 
estate  broker,  as  tbe  agent  of  said  George  H. 
Peck,  and  at  bis  request,  made  a  rough  pen- 
cil sketch  of  said  east  %  of  said  block  61, 
showing  the  same  to  be  divided  into  lots 
nnmbered  1  to  14,  both  incloalve,  which 
sketch  was  shown  to  said  George  H.  Peck 
and  posted  in  his  office.  This  sketch  or  sub- 
division of  the  east  %  of  said  block  was 
axbibited  to  the  plaintiff  by  said  agent,  who 
pointed  out  to  him  upon  the  ground  that 
portlcm  of  said  east  ^  of  said  block  corres- 
ponding to  lots  designated  as  6  and  6  upon 
■aid  rough  pencil  sketch  so  made  by  said 
agent.  This  sketch  was  never  filed  for  rec- 
ord, nor  was  it  produced  at  the  trial,  though 
tite  said  agent  then  made  and  exhibited  a 
copy  of  said  sketch  as  nearly  as  he  could  r«- 
produce  the  same,  which,  like  all  of  the  fore- 
going parol  testimony,  was  received  in  evi- 
dence over  the  objections  of  the  defendants. 
No  survey  was  ever  made  of  the  east  ^  of 
said  block  for  tbe  purpose  of  subdividing  It 
It  was  agreed  between  plaintiff  and  said 
^;ent  acting  for  defendant  George  H.  Peck 
that  plaintiff  would  purchase  lots  5  and  6^ 
as  designated  on  said  pencil  sketch,  where- 
upon plaintiff  gave  to  said  agent  his  check, 
payable  to  said  George  H.  Peck,  for  $100,  as 
a  deposit  upon  the  purchase  price  of  said 
lots,  which  check  said  Peck  received  and 
cashed,  and  thereupon  delivered  to  said  plaio- 
tUC  a  receipt  r«adinf  as  follows:    "San  P*- 


dro,  February  8,  1903.  Becefved  from  J.  C. 
Wlllmon  one  hundred  dollars  part  payment 
on  lot  5  and  6^  block  61,  San  Pedro.  Full 
price  11,500.00.  Geo.  H.  Peck."  Plaintiff 
thereafter  tendered  the  balance  of  the  pur- 
chase price  and  demanded  a  conveyance  of 
lots  6  and  6,  as  designated  upon  said  so- 
called  subdivision  of  the  east  ^  of  block  61, 
which  deed  also  described  said  lots  by  metes 
and  bounds,  and  upon  a  refusal  of  said  de- 
mand brought  this  action. 

Both  tbe  check  and  the  receipt  describe 
the  property  sold  as  being  "lots  6  and  6, 
block  61,  dty  of  Ban  Pedro,"  botb  of  which 
lots  are  In  the  west  Vt  of  said  block,  and 
neither  of  which  was  owned  by  either  of  tbs 
defendants.  The  lots  Involved  in  this  action 
are  admittedly  not  tbe  ones  so  described, 
but  are  lots  6  and  0  as  delineated  upon  the 
alleged  pencil  sketch  of  what  was  represented 
to  plaintiff  as  being  Peck's  subdivision  of 
the  east  y^  of  block  61;  and,  while  the  trial 
court  permitted  parol  evidence  tending  to 
prove  that  the  lots  sold  were  other  than  those 
60  described  In  the  writing,  it.  In  effect, 
found  that  such  evidence  was  valaeleas; 
and  as  a  conclusion  of  law  the  court  found. 
Inasmuch  as  parol  testimony  could  not  be  re- 
ceived for  the  purpose  of  supplying  the 
description  of  real  estate  In  the  contract  for 
the  sale  thereof,  that  said  contract  was 
fatally  defective  for  want  of  description  of 
the  lands  claimed  to  be  covered  thereby,  and 
that  said  defects  could  not  be  supplied  by 
parol  evidence.  In  making  this  finding  the 
court  arrived  at  tbe  same  result,  though  In 
a  roundabout  way,  as  though  it  had  exclud- 
ed the  testimony  in  the  first  instance.  The 
evidence  was  improperly  admitted,  and,  hav- 
ing been  admitted,  "it  was  entitled  to  no 
weight  whatever,  and  should  be  given  nons 
In  arriving  at  a  conclusion  as  to  the  suffi- 
ciency of  the  evidence."  Hoult  r.  Baldwin, 
78  Cal.  410,  20  Paa  864. 

The  conclusion  of  the  trial  court  was  im- 
doubtedly  correct  Tbe  land  described  in  the 
receipt,  lots  5  and  6,  block  61,  In  tbe  city  of 
Son  Pedro,  is  situated  in  tbe  west  %  of  said 
block;  but  it  was  not  these  lots,  the  con- 
veyance of  which  the  plaintiff  sought  to  en- 
force, but  other  lots  sitimted  in  the  east  V^ 
of  said  block,  and  which  he  sought  to  iden- 
tify and  describe  by  parol  testimony.  Tha 
law  seems  well  settled  that,  in  order  to  war- 
rant the  specific  performance  of  a  contract 
for  tbe  conveyance  of  real  property,  the 
agreement  to  convey  must  not  only  be  in 
writing  and  subscribed  by  the  parLy  to  be 
charged,  but  the  writing  must  also  contain 
such  a  description  of  the  property  agreed  to 
be  sold,  either  in  terms  or  by  reference,  that 
It  can  be  ascertained  witlmut  resort  to  parol 
evidence.  Marriner  r.  Dennlson,  78  Cal.  208, 
20  Pac.  386;  Craig  v.  Zellan,  137  Cal.  106,  60 
Paa  853.  Where  there  is  an  Incomplete 
description,  parol  evidence  not  inconsistent 
therewith  may  be  offered  in  aid  theieof^  not; 
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faoyrever,  tor  tbe  purpose  of  Introducing  a 
aew  description.  Thus,  wbere  the  subject  of 
a  contract  of  sale  was  a  certain  quantity  of 
fruit  from  sundry  orchards  in  Ontario  and 
Cucamonga,  parol  evidence  was  held  ad- 
missible to  Identify  the  orchards.  Ontario, 
etc.,  Ass'n  T.  Cutting  P.  P.  Co.,  134  Cal.  21, 
66  Pac.  28,  53  li.  R.  A.  681,  86  Am.  St.  Rep. 
231.  Here  the  description  In  the  contract  Is 
definite,  certain,  and  complete,  and  It  la 
sought  by  parol  evidence  to  show  that  the 
subject  of  the  contract  was  entirely  a  differ- 
ent piece  of  land.  This  would  be  in  viola- 
tion of  express  statutory  provision.  Section 
1741,  Civ.  Code.  "It  must,  of  course,  ap- 
pear from  the  memorandum  what  Is  the  sub- 
ject-matter of  the  defendant's  engagement. 
Land,  for  instance,  which  is  purported  to  be 
bargained  for,  must  be  so  described  that 
it  may  be  identified."  Browne  on  Stat,  of 
Frauds,  {  385;  Ferguson  t.  Blackwell,  58 
Pac.  649,  8  Okl.  489. 
The  Judgment  Is  affirmed. 

We  concur:  ALLEN,  P.  J.;  TAGGART,  J. 


5  Cal.  App.  686 

DODD   T.   PASCH   et  al.    (Civ.    339.) 

(Court   of   Appeal,    First   District,   California. 
June   5,   1907.) 

L  Evide:«ce— Pabol  Evioencb  as  to  Wbit- 

INGS— Leases. 

Where,  on  an  issue  as  to  whether  a  lease 
was  from  month  to  month  or  for  a  year,  the 
tenant  produces  a  written  lease  for  a  year,  it 
was  error  to  admit  oral  evidence  to  show  an  un- 
derstanding that  it  was  to  be  from  month  to 
month. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {  1741.] 

2.  Landlobd  and  Tenant  —  IiKase  —  Requi- 
sites. 

A  written  lease  is  binding  when  signed  by 
the  lessor,  though  not  signed  by  the  lessee,  when 
the  lessee  has  taken  possession  thereunder. 

[Ei.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  I  6a] 

3.  Bams. 

A  written  instrument,  reciting  that  the 
owner  of  certain  premises  had  received  a  certain 
sum  on  account  of  the  premises  at  a  monthly 
rental  from  October  1st,  for  the  first  six 
months,  and  at  a  certain  other  sum  per  month 
for  the  remainder  of  the  year  closing  the  first 
of  the  next  October,  constituted  a  lease  for  a 
year. 

[Ei.  Note.— For  cases  in  point,  gee  (Tent  Dig. 
vol.  32,  Landlord  and  Tenant,  §  61.1 

Appeal  from  Superior  Court,  Fresno  CJoun- 
tf,  H.  Z.  Austin,  Judge. 

Action  by  Fred  Dodd  against  H.  C.  Pasch 
and  another.  From  a  Judgment  in  favor  of 
plaintiff,  and  from  an  order  denying  a  now 
trial,  defendants  appeal.   Reversed. 

Johnston  &  Jones  and  W.  P.  Thompson,  for 
appellants.    Lewis  H.  Smith,  for  respondent 

HALL,  J.  Appeal  from  Judgment  and  or- 
der denying  defendants'  motion  for  a  ne.' 
trial.  1 


Plaintiff  brought  tbla  action  to  recover  tbe 
possession  of  certain  premises  rented  of 
plaintiff  by  defendants.  The  complaint  was 
framed  upon  the  theory  that  the  defendants 
were  tenants  from  month  to  month  and  were 
holding  over  after  one  month's  notice  termi- 
nating their  tenancy.  Defendants  pleaded 
that  they  leased  the  premises  for  one  year 
ending  October  1,  1906,  and  at  the  trial  In- 
troduced In  evidence  in  support  thereof  a 
writing  signed  and  delivered  to  defendants  by 
plaintiff  in  the  words  following,  to  wit: 

"Fresno,  Cal.,  Sep.  25, 1906. 
"Received  of  Pasch  Bros.  Twenty  and 
no/ioo  dollars  on  a/c  of  old  Schien  store 
at  a  monthly  rental  from  Oct  1.  of  $125.00 
per  month  for  first  6  months,  I.  e.  to  April 
Ist;  of  $75.00  per  mouth  for  the  remainder 
of  the  year  closing  Oct  1,  1900.  $105  (one 
hundred  and  five)  due  and  payable. 
"$20  no/ioo  Fred  Dodd." 

Defendants  went  into  ix>ssession  October 
1,  1905,  and  paid  all  rent  up  to  March  1,  1906, 
at  which  time  they  tendered  the  rent  for 
March,  which  was  refused  by  plaintiff;  he 
having  on  February  28th  given  defendants  a 
notice  to  surrender  possession  March  1,  1906. 
The  trial  court,  over  the  objection  and  excep- 
tion of  defendants,  permitted  the  plaintiff  to 
give  testimony  of  an  oral  agreement  to  the 
effect  that  he  leased  the  premises  sued  for, 
known  as  the  old  Schien  store,  to  defendants 
from  month  to  month,  although  he  admit- 
ted that  he  executed  and  delivered  to  defend- 
ants the  writing  above  set  forth,  and  that 
the  money  specified  bad  been  paid.  Tbe 
court  made  findings  in  accord  with  the  theory 
of  plaintiff,  and  gave  Judgment  accordingly. 

Defendants  contend  that  tbe  writing  above 
set  forth  constituted  a  written  contract  of 
lease  for  tbe  Uxm  of  one  year  ending  Oc- 
tober 1,  1906,  and  that  no  evidence  of  any 
oral  agreement  contrary  to  the  terms  thereof 
was  admissible.  Of  the  correctness  of  this 
contention  we  have  no  doubt  T&e  instm- 
ment  clearly  shows  the  contracting  parties, 
the  premises  leased,  tbe  rent,  and  the  term, 
which  is  clearly  one  year,  ending  October  1, 
1906.  These  are  all  the  essential  requisites  of 
a  lease  that  need  be  specified  in  tbe  contract 
of  lease.  Other  conditions  usually  contained 
in  leases  are  nonessential.  The  time  of  pay- 
ment even  need  not  be  specified,  for  when  not 
stated  in  the  lease,  nor  governed  by  usage, 
It  is  fixed  by  the  law.  Civ.  Code,  i  1947.  "To 
constitute  a  lease  no  particular  form  of 
words  is  necessary.  Whatever  words  show 
an  intention  on  the  part  of  the  lessor  to  dlB* 
possess  himself  of  the  premises,  and  on  the 
part  of  tbe  lessee  to  enter  and  bold  in  sub- 
ordination to  the  lessor's  title,  are  sufficient" 
18  Am.  &  Eng.  Ency.  of  Law,  005.  Munson 
V.  Wray,  7  Blackf.  (Ind.)  403,  was  an  action 
against  Mrs.  Munson  for  holding  over  her 
term  as  tenant,  brought  on  the  theory  that 
she  was  a  tenant  at  will  or  at  sufferancflb 
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Defendant  (Mrs.  Mmson)  gare  In  evidence 
an  Instrument  In  writing  signed  by  the  com- 
plainant aa  follows:  "Rec'd  of  Mrs.  Mtin- 
aon  $3.50  for  rent  of  my  brick  house  in  Got- 
ington  for  one  month,  with  privilege  of  keep- 
ing It  six  months  at  the  same  rate.  No.  91 
or  86.  Dec'r  1st  1843" — and  proved  that  It 
had  reference  to  the  premises  sued  for.  The 
court  held  it  a  good  lease,  and  that  the  leasee 
oould  not  be  dispossessed.  If  she  paid  the  rent, 
nntli  tlw  ezpiratioa  of  the  six  months.  In 
Eastman  v.  Perkins,  111  Mass.  80,  a  writing 
at  the  foot  of  a  receipted  bill  tor  hay  in 
these  words:  "Licft  at  stable  on  Oak  street; 
where  Andrew  J.  Perkins  takes  possession. 
Bent  to  begin  October  1,  1870,  for  one  year 
at  |150.  John  C.  Hoadley"— was  held  to  be  a 
good  lease.  The  court  said:  "The  memo- 
randum affixed  to  the  bill  of  parcels  ezpress- 
em  the  consent  of  the  owner  that  the  defend- 
ant should  have  immediate  possession  of  tlie 
stable,  and  should  continue  to  occupy  It  at  a 
specified  rent  and  for  a  definite  time  Al- 
tlMugb  brief  and  Informal,  therefore,  It  had 
all  the  essential  elements  of  a  present  demise 
[citing  cases].  Being  accepted  by  the  defend- 
ant, it  gave  him  all  the  rights  of  a  lessee." 

In  the  case  at  bar,  defendants,  by  paying 
the  rent  and  entering  into  irassesslon  of  the 
premises,  accepted  tlie  lease.  It  was  not 
necessary  for  the  lessee  to  sign  the  lease. 
Johnson,  Landlord  &  Tenant;  i  77;  Taylor 
on  Landlord  &  Tenant,  i  147;  18  Am.  & 
Eng.  Ency.  of  Law,  606;    Castro  t.  GafTey, 

96  Cal.  421,  31   Pac.  863;    Scott  v.  Glenn, 

97  Cal.  513,  82  Pac.  573.  The  Instrument  in 
question  being  a  valid  lease,  and  unambigu- 
ous as  to  the  term  of  the  tenancy,  it  was 
error  to  allow  oral  evidence  that  the  tenancy 
was  from  month  to  month.  Cir.  Code,  i 
1625;  McDonald  r.  Poole,  113  Cal.  437,  45 
Pac.  702. 

The  cases  relied  on  by  respondents  on  this 
question  are  not  in  point  In  Kreuzberger  v. 
Wingfield.  96  Cal.  251,  31  Pac.  109,  the  writ- 
ing relied  on  was  a  mere  memorandum  so 
vague  and  uncertain  as  not  to  constitute  a 
contract  at  all. 

The  case  at  bar  was  not  an  attempt  to  ex- 
plain a  clause  or  term  susceptible  of  two 
difTerent  Interpretations  (Williams  v.  Ash- 
urst.  144  Cal.  619,  78  Pac.  28),  or  to  prove  a 
collateral  parol  agreement  not  inconsistent 
with  the  writing  (Slvers  v.  Slvers,  97  Cal. 
518,  82  Pac.  671 ;  Guldery  r.  Green,  95  Cal. 
680,  80  Pac.  786),  but  a  bald  attempt  to  con- 
tradict the  terms  of  the  written  contract 

Neither  can  the  action  of  the  trial  court  t>e 
sustained  on  the  theory  that  the  writing  was 
a  receipt  for,  while  it  is  a  receipt  it  Is  also 
something  more.  It  Is  a  contract  of  lease 
of  the  premises  described  for  the  term  of 
one  year. 

The  judgment  and  order  are  reversed. 

We  concur:  COOPBB,  P.  i.i  KEKBI- 
GAM.  Jk 


5  Cal.  App.  674 
PEOPLB  ▼.  METERS.    (Or.  83.) 
(Court   of   Appeal,    First   District   California. 
June  4,  1907.) 

1.  Labcent-Evidbnck— SvrnciKifCT. 

On  a  trial  for  larceny,  evidenn  examined, 
and  held  to  supirart  a  conviction. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig 
vol.   32.   Larceny,   i{   164-169.] 

2.  Crihinal    Law  — Vkbdici  — CoNCLtJsivB- 

HESS. 

Under  Const  art  6,  {  4,  aa  amended  No- 
vember 8,  1903,  conferring  on  District  Courts  of 
Appeal  jurisdiction  of  questions  of  law  alone  in 
criminal  cases,  a  verdict  in  a  criminal  case,  sup- 
ported by  legal  evidence,  is  condusive  on  ap- 
peal. 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  15,  Criminal  Law,  §f  3074-3076.] 

Api)eal  from  Superior  Court  City  and  Coun- 
ty of  San  Francisco;  Carroll  Cook,  Judge. 

George  Meyers  was  convicted  of  larceny, 
and  he  appeals.    Affirmed. 

B.  W.  Rowland  and  J.  J.  Elarle,  for  appel- 
lant   tr.  8.  Webb,  Atty.  Gen.,  for  the  People. 

KERRIGAN,  J.  Defendant  was  charged 
with  the  crime  of  grand  larceny,  and  upon 
the  trial  was  found  guilty.  His  motion  for 
a  new  trial  was  denied,  and  appeal  is  taken 
from  the  judgment  and  from  the  order  deny- 
ing such  motion.  The  sole  point  made  by  the 
appellant  is  that  the  verdict  of  the  jury  la 
entirely  unsupported  by  the  evidence. 

Briefly,  the  testimony  is  as  follows: 

Mrs.  Grace  Hopkins  testified:  "On  the 
evening  of  November  23,  1905,  at  about  mid- 
night in  front  of  a  hotel  on  Mason  street 
In  San  Francisco,  I  saw  Arnold,  Noelke, 
and  defendant  Meyers,  all  strangers  to  me. 
There  three  men  and  myself,  at  the  invitation 
of  Arnold,  went  into  a  saloon  nearby,  and 
had  several  drinks  of  whisky,  the  last  of 
which  looked  smoky.  At  that  time  I  had  $48 
in  a  purse  In  my  stocking,  and  on  my  fingers 
three  diamond  rings  worth  $125,  $90,  and 
$60,  respectively.  While  in  the  saloon,  in 
attempting  to  remove  my  glove,  Arnold  saw 
my  rings  and  made  a  grab  for  my  hand.  I 
withdrew  my  hand  and  replaced  my  glove." 
She  further  testified:  "I  remember  nothing 
that  happened  for  several  hours  after  my 
drinking  that  smoky  Uquor.  The  next  thing 
that  I  recollect  is  awakening  in  a  filthy  room 
in  which  I  had  never  been  before.  I  was  in 
bed,  and  not  entirely  dressed,  but  my  clothes 
had  been  loosened.  My  dress  was  open.  My 
corset  strings  had  been  cut  and  the  corset 
removed  and  thoroughly  searched.  My  shoes 
and  stockings  were  on  the  floor  and  had  been 
carefully  examined;  even  the  soles  of  the 
shoes  having  been  inspected.  My  rings  were 
not  to  be  found,  and  on  the  dresser  I  discov- 
ered my  purse  inverted  and  empty." 

The  defendant  George  Meyers,  testified: 
"I  am  one  of  the  defendants  charged  Jointly 
with  Arnold  and  Noelke.  I  have  known 
Noelke  for  some  time.  I  first  met  Arnold  on 
the  night  of  November  23,  1905.    Noelke  in- 
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troduced  us.  About  half-past  1  In  the  morn- 
ing o£  November  24,  1905,  the  three  of  us 
were  standing  on  Mason  street  in  front  of 
the  Alturas,  where  Noellte  lived,  when  Mrs. 
Hoplcins  passed  by.  She  was  Intoxicated, 
and  asked  us:  'Which  of  you  is  going  to  buy 
me  a  drlnlc?'  Arnold  said  that  be  would  do 
so,  and  started  down  the  street  with  her. 
Noellce  and  I  followed,  and  the  four  of  ua 
went  into  a  saloon  near  the  Llnwood.  Ar- 
nold sat  next  to  Mrs.  Hopkins  at  the  table. 
We  had  several  drinks,  but  I  did  not  notice 
any  that  appeared  cloudy  or  smoky.  We  left 
the  saloon  about  2:30  a.  m.  and  went  Into  the 
Linwood;  Arnold  and  Mrs.  Hopkins  leading 
the  way.  Arnold  went  to  the  desk  and  en- 
gaged a  room,  and  the  night  clerk  took  him 
and  Mrs.  Hopkins  up  In  the  elevator.  Arnold 
motioned  to  Noeike  and  me  to  remain  in  the 
office,  and  we  did  so.  Later  I  took  Noeike 
home  to  the  Alturas.  He  was  quite  drunk. 
When  I  left  him  there  he  said  to  me:  'Ar- 
nold has  a  good  Job  at  the  Park,  and  I'd 
hate  to  see  him  lose  it  on  account  of  a  wo- 
man. Don't  let  blm  oversleep,  but  send  him 
out  to  work.  I  returned  to  the  Llnwood,  in- 
quired of  the  clerk  the  numlier  of  the  room 
occupied  by  Arnold  and  Mrs.  Hopkins,  and 
having  been  refused  the  key  went  upstairs 
and  pounded  on  the  door  to  arouse  Arnold. 
This  I  was  doing  as  an  accommodation  to 
my  friend  Noeike,  as  I  bad  no  Interest  in  Ar- 
nold, having  only  met  him  the  night  before. 
Before  I  bad  received  any  response  from 
Arnold,  I  was  compelled  to  desist  by  the 
night  clerk,  who  told  me  that  I  was  disturb- 
ing the  whole  house.  I  returned  to  the  office, 
but  presently  went  upstairs  again  hoping 
that  I  might  awaken  Arnold,  renewed  the 
knocking  at  the  door  less  violently  than  be- 
fore, and  was  asked  by  Arnold  what  1  want- 
ed. I  told  him  to  get  up,  that  it  was  time 
for  him  to  go  to  work,  and  he  said:  'AH 
right,  I'll  be  out  in  a  minute.'  I  waited  for 
him.  Presently  he  came  out  and  asketl  me 
to  go  with  him  and  have  a  drink,  and  we 
left  the  Linwood  together.  I  bad  not  entered 
the  room  occupied  by  Arnold  and  Mrs.  Hop- 
kins since  she  went  up  with  Arnold  in  the 
elevator.  I  did  not  take  or  assist  In  taking 
any  property  from  her  person.  On  leaving 
the  Linwood,  Arnold  and  I  had  a  drink  to- 
gether, and  he  then  asked  me  if  I  was  ac- 
quainted at  any  pawnshop  in  the  city.  I 
said  that  I  knew  a  clerk  at  a  place  on  Kear- 
ny street,  and  Arnold  asked  me  to  take  him 
there,  and  said  that  his  girl  had  elven  him 
some  things  to  pawn  for  her.  So  I  went 
with  him  to  Jacobs',  and  there  he  pawned 
three  rings  for  $100.  I  had  never  seen  the 
rings  before  that  moment,  and  had  no  Idea 
where  he  obtained  them,  except  from  his 
statement  that  his  girl  had  given  him  some 
articles  to  pawn.  We  left  the  pawnshop  to- 
gether and  had  another  drink.  We  then  sep- 
arated, and  I  do  not  know  what  Arnold  did 
during  the  rest  of  the  day.    After  that  I  saw 


Arnold  nearly  every  day  tintll  we  were  ar- 
rested, about  a  week  later.  We  were  arrest- 
ed by  Officer  Ryan,  with  whom  I  subsequent- 
ly talked  once  or  twice  about  the  case.  His 
account  of  our  conversations  was  in  the 
main  correct.  I  never  received  any  money 
from  Arnold  on  account  of  the  deal  between 
him  and  the  pawnbroker,  nor  on  any  other 
account;  and  I  never  said  that  I  did." 

Charles  Clark  testified:  "I  was  on  duty  as 
night  clerk  at  the  Linwood  Hotel  on  Mason 
street  at  about  2  o'clock  November  24,  1905, 
when  Mrs.  Hopkins,  Arnold,  Noeike,  and 
defendant,  Meyers,  arrived.  Arnold  came  to 
the  desk  and  engaged  a  room.  I  asked  Iilm 
bis  name,  and  he  replied:  'Any  old  name, 
say  Burke.'  The  room  I  assigned  them  was 
on  the  second  floor.  I  entered  the  elevator 
to  take  the  party  up.  Arnold  and  Mrs.  Hop- 
kins stepped  In,  and  Noeike  and  Jieyers 
started  to  follow,  when  Arnold  motioned 
them  to  stay  back,  and  they  retired.  They 
remained  In  the  office  while  I  took  the  others 
upstairs.  Mrs.  Hopkins  remarked  while  in 
the  elevator  that  the  place  was  'dirty'  and 
'a  pretty  poor  looking  dump.'  I  showed  them 
to  the  room,  and  saw  them  enter  and  shut 
the  door.  The  door  locked  with  a  snap  lock. 
I  then  returned  to  the  office,  where  Noeike 
and  Meyers  were  waiting.  They  remained 
for  some  time,  then  went  out,  and  returned. 
Noeike  was  quite  drunk.  At  about  5:30 
o'clock  Meyers  and  he  went  outside,  and 
Noeike  did  not  return.  Meyers  returned  in 
a  few  minutes.  He  said  something  about 
petting  Arnold  up  and  sending  him  to  work. 
He  learned  which  was  his  room,  and  then 
ran  upstairs.  He  asked  me  for  the  key  to 
the  room,  which  I  refused  to  give  him,  as 
Arnold  had  given  me  particular  Instructions 
not  to  allow  any  one  to  enter  the  room. 
Presently  I  heard  a  terrible  racket  upstairs. 
I  went  up  and  found  Meyers  in  the  hall  out- 
side of  the  door  of  the  room  which  I  had  giv- 
en to  Arnold  and  Mrs.  Hopkins.  He  was 
pounding  and  kicking  on  the  door.  I  forced 
him  to  stop  and  to  go  down  to  tiie  office  with 
me  as  he  was  creating  a  sufficient  disturb- 
ance to  arouse  the  whole  house.  Presently 
Meyers  went  up  again  and  made  a  good 
deal  of  noise,  but  was  not  quite  so  boisterous 
as  on  the  former  occasion,  so  I  did  not  dis- 
turb him  this  time.  I  do  not  know  whether 
he  was  in  the  room  on  these  several  trips  or 
not.  Presently  he  and  Arnold  came  down  to- 
gether and  left  the  hotel  at  about  half- 
past  7." 

H.  W'ilklns  and  A.  E.  Trimple  testified 
that  tliey  were  clerks  at  the  Jacobs'  pawn- 
shop; that  they  knew  Meyers;  that  on  No- 
vember 24,  1(M)5,  at  about  S  o'clock  in  the 
morning,  Meyers  and  another  man,  whose 
name  was  given  as  Burke,  called  at  the 
pawnshop,  and  Burke  pawned  three  dia- 
mond rings  for  $100.  It  is  conceded  that  it 
was  Arnold,  under  the  name  of  Burk^  who 
pledged  the  diamond  rings. 
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James  L.  Byan,  a  member  of  the  detective 
force  of  the  city  and  county  of  San  Fran- 
cisco, testified  that  Meyers  told  him  that  he 
(Meyers)  had  received  from  Arnold  a  com- 
mission of  $15  out  of  the  $100  in  the  pawn- 
shop transaction. 

If  there  was  no  legal  evidence  to  support 
the  verdict  of  the  Jury  In  this  case,  as  Is  con- 
tended by  appellant,  then  there  would  be 
presented  a  question  of  law  upon  which,  of 
course,  this  court  would  have  Jurisdiction  to 
pass.  The  record,  however,  shows  clearly 
there  was  legal  evidence  to  prove  all  the 
facts  constituting  the  crime  alleged.  In  such 
a  case  the  dedsion  of  a  Jury,  In  so  far  as 
this  tribunal  Is  concerned,  is  absolutely  final. 
Article  6,  f  4,  Const.  Gal.  amended  November 
8,  1908;  People  v.  Maroney,  109  Cal.  279,  41 
Pac.  1097;  People  v.  Fltegerald,  138  Cal.  41, 
70  Pac.  1014;  People  v.  DonnoUy,  143  Cal. 
398,  77  Pac.  177:  People  v.  Gonjsales,  148 
Cal.  606,  77  Pac.  448.  In  People  v.  Maroney, 
supra,  it  is  said:  "The  power  of  a  Jury  in 
determining  the  weight  to  be  given  to  testi- 
mony Is,  within  the  rules  of  evidence,  exclu- 
sive and  supreme,  and  appeals  to  this  court 
In  criminal  cases  do  not  lie  from  the  verdict 
of  the  Jury  upon  controverted  questions  of 
fact,  but  solely  upon  propositions  of  law." 
In  People  v.  Fitzgerald,  supra,  it  Is  said: 
"By  the  Constitution  appellate  Jurisdiction 
Is  conferred  upon  this  court  In  'criminal  cas- 
es prosecuted  by  Indictment  or  Information 
In  a  court  of  record  on  questions  of  law 
alone.'  Where  there  Is  evidence  therefor  to 
sustain  the  verdict,  a  question  of  law  cannot 
arise,  but  only  In  a  case  where  there  Is  in 
effect  an  entire  lack  of  evidence." 

The  Judgment  and  order  are  afDrmed. 

We  concur:    COOPER,  P.  J.;   HALL,  J. 


5CaL  An>.<84 

In  re  LONG'S  ESTATE.    (Civ.   867.) 

(Court  of  Appeal,   Second  District,  California. 

June  5.  1907.      Rehearing  Denied  by 

Supreme  Orart  Aug.  3,  1907.) 

1.  EXICUTOBB  AND  Admiristbators-^udioiai. 

SAI/E— ORDEBINO    RESALB— DiSCBKnON. 

Code  Civ.  Proc.  S  1554,  provides  that  if,  aft- 
er the  confirmation  of  the  sale  of  decedent's  es- 
tate,  the  purchaser  neglects  or  refuses  to  comply 
with  the  terms  of  sale,  the  court  may  order  a 
resale.  Decedent's  property  was  bid  in  March 
6th.  on  condition  that  the  bidder  be  furnished 
»  certificate  showing  clear  title,  and  the  bid 
was  confirmed.  On  July  20tb,  motion  was  made 
to  set  aside  the  sale  and  order  a  resale  for  the 
bidder's  neglect  to  pay  the  balance ;  the  hear- 
ing of  the  motion  being  continued  to  August 
lOth  at  the  bidder's  request,  and  he  stating 
that  he  could  not  then  raise  the  money.  Title 
had  been  accepted  in  June,  and  a  tender  of  the 
deed  and  a  demand  for  the  balance  of  the  pur- 
chase price  were  admitted.  Held,  that  tbere 
was  no  abase  of  discretion  in  ordering  a  re- 
sale. 

[Ed.  Note.— For  cases  in  point,  sec  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  I  1517.] 


2.  AppEAi  —  Review  —  Appeal  tbom  Final 
Obdeb— Review  or  Subsequewt  Obdeb. 
Where,  after  an  order  was  made  August 
lOth,  setting  aside  a  gale  of  decedent's  property 
and  ordering  a  resale,  the  bidder  filed  an  affi- 
davit purporting  to  embody  his  objection  to 
granting  the  order,  and  October  12th  the  affi- 
davit was  ordered  stricken  from  the  files,  no 
appeal  being  talcen  from  that  order,  neither 
the  affidavit  nor  the  ruling  in  striking  it  may 
be  considered  on  an  appeal  from  the  order  set- 
ting aside  the  sale  taken  three  weeks  before 
October   12th. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  G.  A.  Gibbs,  Judge. 

In  the  matter  of  the  estate  of  Louisiana  R. 
Long,  deceased.  B.  R.  Fox  appeals  from  an 
order  setting  aside  a  sale  of  real  estate  of  the 
estate  to  him  and  ordering  a  resale.  Af- 
firmed. 

L.  M.  Fall  and  B.  R.  Fox,  for  appellant 
Frank  James,  for  respondents. 

SHAW,  J.  This  Is  an  appeal  from  an  or- 
der of  the  court  setting  aside  a  sale  of  cer- 
tain real  estate  belonging  to  the  estate  of 
Louisiana  R.  Long,  deceased,  and  ordering  a 
resale  of  the  property. 

The  only  facts  material  to  the  case  are 
that  on  March  6,  1006,  appellant  in  open 
court  bid  $15,400  cash  for  certain  real  estate 
belonging  to  the  estate  of  deceased,  upon 
condition  that  be  should  be  furnished  an  un- 
limited certificate  of  title  showing  the  prop- 
erty entirely  clear  of  all  liens  or  clouds. 
The  bid  was  accepted,  ai^ellant  paid  $1,550 
on  account  of  the  purchase  price,  and  there- 
upon the  court  made  its  order  confirming  the 
same.  Thereafter,  on  July  20,  1906,  pursu- 
ant to  notice  duly  given,  respondents  moved 
the  court  to  set  aside  the  sale  so  made  to 
appellant  and  order  a  resale  of  the  property ; 
the  grounds  of  the  motion  being  that  said  ap- 
pellant had  neglected  and  refused  to  pay  the 
balance  of  the  agreed  purchase  price  of  the 
property.  The  hearing  of  this  motion  was, 
at  the  request  of  appellant,  continued  from 
July  20th  to  August  10th,  on  which  last- 
mentioned  date  the  court  made  the  order 
setting  aside  the  sale,  and  from  which  this 
appeal  is  prosecuted. 

Some  time  in  June,  1906,  tbere  was  deliver- 
ed to  appellant  a  certificate  of  title  executed 
by  the  Title  Insurance  &  Trust  CJompany  of 
Los  Angeles,  and  appellant  then  accepted  the 
title  to  the  property  as  shown  by  this  certifi- 
cate, provided  the  respondents,  who  were  the 
executors  of  the  estate  of  said  deceased, 
would  credit  him  on  his  bid  with  the  sum 
of  $63  paid  on  a  street  Improvement  bond, 
to  all  of  which  the  executors  consented  and 
agreed.  A  tender  of  the  deed  and  a  demand 
for  the  balance  of  the  purchase  price  was 
admitted.  The  only  objection  urged  against 
granting  this  motion  was  the  condition  of  the 
money  market ;  Fox  stating  that  he  was  not 
able  at  that  time  to  raise  the  balance  of  the 
purchase  price.  Whereupon  the  court,  at  his 
request,  continued  the  hearing  to  August  10. 
1906,  at  which  time  the  order  granting  the 
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motion  was  made.  Section  1554,  Code  CIt. 
Proc.,  provides:  "If,  after  the  confirmation, 
the  purchaser  neglects  or  refuses  to  comply 
with  the  terms  of  the  sale,  the  court  may,  on 
motion  of  the  executor  or  administrator,  and 
after  notice  to  the  purchaser,  order  a  re-sale 
to  be  made  of  the  property."  Under  this 
provision  of  the  statute,  the  making  of  the 
order  was  a  matter  solely  within  the  discre- 
tion of  the  court.  The  record  discloses  no 
abuse  of  discretion.  Indeed,  the  circumstan- 
ces would  seem  to  permit  no  other  course 
than  that  pursued.  After  the  order  was 
made,  appellant  filed  an  affidavit,  which  pur- 
ported to  embody  his  objections  to  the  grant- 
ing of  the  motion.  This  affidavit  was,  by  an 
order  of  the  court  made  October  12,  1906, 
stricken  from  the  files.  No  appeal  was  tak- 
en from  this  order,  and  neither  the  affidavit 
nor  the  ruling  of  the  court  In  striking  it  from 
the  files  can  be  considered  on  this  appeal, 
which  was  taken  some  three  weeks  prior  to 
said  October  12th. 
The  order  appealed  from  is  affirmed. 

We  concur:    ALLEN,  P.  J.;    TAGGART.J. 


5  Cal.  App.  «M 

WHITTLE  T.  WHITTLE.    (Civ.  275.) 

(Court   of   Appeal,   First   District,   California. 
June  6,  1007.) 

1.  Appeai,— Recokd— Ueview. 

Tile  record  is  not  in  condition  for  review  of 
the  overruling  of  defendant's  objection  to  pro- 
ceeding with  the  case  till  the  original  pleadings 
were  produced  or  otlier  papers  were  substituted 
tlierefor ;  the  pleadings  being  in  the  record  on 
appeal,  and  it  not  appearing  that  they  are  not 
the  original  papers,  nor  that  they  were  not 
found  and  used  on  the  trial. 

2.  Witnesses  —  Examinatioh  —  Refbesuino 
.Uemoiiv — w'BiTiM.s  Admissible. 

The  complaint,  in  an  action  for  money  had 
and  received,  having  alleged  the  money  was  re- 
ceived from  C,  plaintiff  may  introduce  a  note 
executed  by  C.  to  plaintiff  and  defendant,  pre- 
liminary to  asking  defendant,  _  who  was  being 
examined  as  a  witness  for  plaintiff,  if  she  col- 
lected part  of  the  note. 

3.  Limitation  of  Actions— Monkt  Received. 

The  statute  commences  to  run  against  an 
action  for  money  had  and  received  from  the 
time  the  money  was  received,  and  not  from  the 
time  the  note,  in  payment  of  which  the  money 
was  received,  was  due. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §§  268,  260.] 

4.  Judgment— Res  Judicata. 

The  judgment  of  defendants.  In  an  action 
on  a  note  by  one  of  the  joint  payees  a^inst  the 
maker  and  the  other  payee,  the  latter  being  made 
a  defendant  because  she  would  not  consent  to 
become  a  plaintiff,  and  the  judgment  being  be- 
cause of  the  maker  having  paid  the  note  to  the 
defendant  payee,  is  not  a  bar  to  an  action  by 
the  former  payee  against  the  latter  payee,  for 
money  had  and  received  of  the  maker  in  pay- 
ment of  the  note. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  J§  1002-1097.] 

5.  Monet  Received  —  Defenses  —  Husband 
and  Wife. 

To  an  action  for  money  had  and  received 
it  is  a  good  defense  that  defendant  is  the  wife  of 
plaintiff,  tod  that,  after  he  had  deserted  and 


left  her  without  means,  she  received  the  money 
in  payment  of  a  note,  of  whi*  they  were  the 
joint  payees,  and  used  it  for  the  neoessariea  of 
life. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  H.  Kerri- 
gan, Judge. 

Action  by  Robert  Whittle  against  Annie 
Whittle,  sued  as  Anne  Whittle.  Judgment 
for  plaintiff.    Defendant  appeals.    Reversed. 

J.  C.  Bates,  for  appellant  P.  i.  Mogan 
and  M.  S.  Eisner,  for  respondent. 

COOPER,  P.  J.  Tbe  complaint  alleges 
that  tbe  plaintiff  and  defendant  are  husband 
and  wife,  but  that  they  have  been  living 
separate  and  apart  since  August,  1893;  that 
in  November,  1803,  the  defendant  received 
$1,007.60  to  and  for  the  use  of  plaintiff; 
that  said  money  was  partly  tbe  separate 
property  of  plaintiff  and  partly  community 
property;  and  that  defendant  has  not  paid 
the  same  nor  any  part  thereof.  The  answer 
alleges  that  all  the  money  received  by  tbe 
defendant  was  received  by  ber  as  tbe  wife 
of  the  plaintiff,  and  was  necessarily  used  by 
ber  for  the  necessaries  of  life  for  her  board 
and  maintenance  after  plaintiff  had  will- 
fully deserted  and  separated  from  ber  with- 
out Just  cause.  The  cause  was  tried,  find- 
ings filed,  and  judgment  thereupon  entered 
for  plaintiff.  This  appeal  is  from  the  Judg- 
ment and  the  order  denying  defendant's  mo- 
tion for  a  new  trial. 

Several  errors  are  assigned  and  argued  In 
appellant's  brief,  which  we  will  notice  in  tbe 
order  in  wblcb  they  are  discussed.  It  is 
claimed  that  error  was  committed  in  trying 
the  case  without  tbe  pleadings  being  before 
tbe  court  It  appears  from  tbe  bill  of  ex- 
ceptions that  the  plaintiffs  attorney  stated 
to  tbe  court  that  the  papers  in  tbe  case  were 
missing  from  the  files,  but  tbat  be  had  copies 
that  he  could  supply  In  case  tbe  originals 
were  not  found.  Defendant's  attorney  ob- 
jected to  proceeding  with  the  case  until  tbe 
original  papers  were  produced  or  other  pa- 
pers substituted  in  lieu  thereof.  The  court 
overruled  tbe  objection,  and  the  trial  pro- 
ceeded. The  correct  practice  would  have 
been  to  find  tbe  originals  or  supply  copies 
before  the  trial  of  the  case,  but  that  may 
have  been  done.  The  pleadings  are  now  here 
as  a  part  of  the  record,  and  it  does  not  ap- 
pear that  they  are  not  tbe  original  docu- 
ments, nor  does  it  appear  tbat  tbey  were  not 
found  and  used  during  the  trial.  No  further 
question  appears  to  have  been  raised  con- 
cerning them,  and  no  injury  to  defendant  Is 
made  to  appear. 

The  plaintiff  offered  In  evidence  a  note  for 
f924.60,  dated  February  10,  1801,  made  by 
Mary  D.  Carpenter  and  payable  to  plaintiff 
and  defendant.  To  this  the  defendant  ob- 
jected upon  several  grounds,  among  others 
tbat  it  was  not  admissible  under  the  plead- 
ings, and  that  It  appeared  to  be  barred  by  the 
statute  of  limitations.    Tbe  court  overruled 
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the  objection.  The  rnllng  of  the  conrt  was 
not  erroneous.  The  complaint  alleges  that 
the  money  was  received  from  Mary  D.  Car- 
penter. The  note  was  only  used  to  refresh 
the  memory  of  defendant,  who  was  being 
examined  as  a  witness  for  plaintiff.  She  was 
asked  if  she  collected  any  part  of  the  said 
note,  and  she  tiuswered  that  she  did  collect 
one-half  of  it,  $462.30,  about  November  3, 
1883.  This  was  the  basis  of  the  judgment 
entered  up  for  plaintiff.  The  question  under 
iuTeatigation  was  as  to  the  fact  of  defendant 
receiving  the  money,  and  the  date  when  It 
was  received. 

The  defendant,  by  way  of  estoppel,  offered 
in  evidence  the  judgment  and  Judgment  roll 
in  a  former  snlt  in  the  superior  court  of  the 
city  and  county  of  San  Francisco,  in  which 
the  present  plaintiff  was  plaintiff,  and  the 
present  defendant  and  Hary  D.  Carpenter 
were  defendants;  the  action  being  to  recover 
Judgment  upon  the  promissory  note  herein- 
before referred  to.  The  court  sustained  the 
plaintiff's  objection  to  said  Judgment  roll,  to 
which  ruUng  the  defendant  excepted,  and 
now  claims  that  the  court  erred  In  so  doing. 
Without  regard  to  the  question,  discussed  in 
the  briefs,  as  to  the  estoppel  not  having  been 
pleaded  in  the  answer,  we  are  of  opinion  that 
the  Judgment  was  not  admissible.  The  for- 
mer suit  was  between  the  some  parties,  but 
the  question  involved  and  the  Issue  under 
Investigation  was  not  the  same.  That  was 
an  action  to  recover  the  amount  of  the  prom- 
issory note  against  Mary  D.  Carpenter,  the 
maker  thereof.  The  present  defendant  was 
made  a  defendant  in  the  former  action  be- 
cause, as  alleged,  she  would  not  consent  to 
become  plaintiff.  She  was  one  of  the  par- 
ties to  whom  the  note  was  payable,  and  no 
Judgment  was  asked  against  her.  The  court 
in  the  former  suit  found  that  defendant  Mary 
T>.  Carpenter  had  paid  the  said  note  to  this 
defendant.  Judgment  was  accordingly  en- 
tered for  the  defendants  in  such  former  suit. 
The  fact  that  It  was  adjudged  and  declared 
in  such  former  suit  that  the  plaintiff  could 
not  recover  upon  the  note,  for  the  reason 
that  the  maker  of  the  note  had  paid  it  to 
one  of  the  payees,  was  not  an  adjudication 
that  the  plaintiff  could  not  maintain  an  ac- 
tion against  the  Joint  payee  who  had  re- 
ceived the  money.  Upon  discovering  that  the 
note  had  been  paid  to  defendant,  he  had  the 
right  to  bring  an  action  for  money  had  and 
received  to  his  use.  The  statute  of  limita- 
tions in  such  case  would  not  begin  to  run 
until  the  money  was  received  by  defendant. 
In  order  to  constitute  an  estoppel,  the  former 
Judgment  must  have  been  between  the  same 
parties,  in  the  same  right,  in  regard  to  the 
same  subject-matter,  and  must  necessarily 
have  Involved  the  determination  of  the  same 
fact,  to  prove  or  disprove  which  It  is  in- 
troduced m  evidence.  Lagnna  Brainage 
Dist.  V.  Charles  Martin  Co.  (Cal.  App.  1st 
Dist.)  8d  Pac  903. 

Col.Rep.  89-91  P.— 45 


We  come  now  to  the  Important  question 
in  the  case,  and  the  one  which  In  our  view 
necessitates  a  reversal.  The  answer,  as  has 
been  shown,  alleges  that  the  money  was  re- 
ceived by  the  defendant  as  the  wife  of  the 
plaintiff,  and  had  been  used  by  her  for  the 
necessaries  of  life  after  the  plaintiff  had 
deserted  her  and  left  her  without  means.  In 
receiving  the  money  defendant  was  guilty  of 
no  wrong.  The  note  by  its  terms  was  pay- 
able to  her  as  one  of  the  payees.  She  re- 
ceived it  as  lawfully  as  if  she  had  received 
it  from  the  bands  of  her  husband.  She  had 
the  right  to  use  it,  because  she  was  the  wife 
of  the  plaintiff,  and  he  was  liable  for  her 
support  and  maintenance,  and  had  left  her 
without  means.  While  the  defendant  was 
upon  the  stand  as  plalntifTs  witness,  and 
after  she  had  testified  to  receiving  the  mon- 
ey, her  counsel  asked  her  in  cross-examina- 
tion what  she  did  with  it  Counsel  for 
plaintiff  objected  to  the  question  on  the 
ground  that  it  was  incompetent,  irrelevant, 
and  immaterial,  and  not  cross-examination. 
The  court  sustained  the  objection,  to  which 
defendant's  counsel  duly  excepted.  After 
the  plaintiff  rested,  the  defendant  took  the 
witness  stand  In  her  own  behalf,  and  was 
again  asked  by  her  counsel  the  same  question. 
The  same  objection  was  made  as  to  the  com- 
petency, relevancy,  and  materiality  of  the 
question,  followed  by  the  same  ruling.  She 
was  then  asked  if  she  was  living  with  plain- 
tiff, and  if  plaintiff  had  contributed  anything 
to  her  support  for  the  past  eight  years. 
These  questions  were  objected  to  by  the  plain- 
tiff as  being  incompetent,  Irrelevant,  and  im- 
material, and  the  objections  were  sustained. 
The  ruling  was  thus  clearly  made  that  the 
defendant  could  not  show  that  she  had  used 
the  money  for  the  necessaries  of  life  after 
the  plaintiff  had  willfully  deserted  and  aban- 
doned her,  leaving  her  without  means.  It 
appears  clear  to  us  that  if  the  money  had 
come  into  the  hands  of  the  defendant  while 
plaintiff  and  defendant  were  living  together 
as  husband  and  wife,  and  that  the  plaintiff, 
during  the  time  they  were  so  living  together, 
necessarily  used  the  money  for  the  family, 
or  for  the  necessaries  of  life,  the  plaintiff 
could  not  recover.  There  is  no  difference  in 
principle  between  the  facts  of  the  present 
case  as  alleged  in  the  answer.  The  defend- 
ant, although  deserted,  was  still  the  wife  of 
plaintiff.  In  law  she  was  part  of  his  family. 
He  had  not  been  released  from  the  legal  ob- 
ligations resting  upon  him.  He  could  not, 
by  wrongfully  deserting  the  defendant,  take 
advantage  of  his  own  wrong.  He  certainly 
ought  not  to  be  in  a  better  legal  position  by 
reason  of  his  desertion  than  he  would  be  if 
still  living  with  defendant.  By  the  marriage 
plaintiff  contracted  the  obligation  of  support- 
ing defendant.  Civ.  Code,  {§  165,  174.  It 
was  said  by  the  Supreme  Court,  in  Oalland  y. 
Galiand,  38  Cal.  266:  "Amongst  other  rights 
secured  to  the  wife  is  the  right  to  be  suitably 
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supporteA  and  maintained  by  tbe  husband 
accordliig  to  bis  means  and  station.  If  he 
fails  or  refoses  to  proyide  such  support  for 
her,  the  law  authorizes  her  to  purcliaBe  from 
others,  on  the  credit  of  her  husband,  what- 
ever Is  necessary  for  her  maintenance  and 
suitable  to  her  station  In  life.  There  can  be 
no  diversity  of  opinion  on  this  pohit,  which 
is  thoroughly  well  settled."  If  the  law  au- 
thorizes the  wife,  In  case  of  the  failure  of  the 
husband  to  provide  for  her,  to  purchase  from 
others,  and  holds  him  leeponaible,  is  there 
any  reason  in  law  or  morals  why  she  could 
not  use  the  money  In  her  hands  for  the  same 
purpose?  Can  It  be  said  that  the  husband  in 
such  case  may  recover  the  monoy  from  the 
wife,  and  then  in  turn  tbe  merchant  who  fur< 
nlshes  her  with  the  necessaries  recover  from 
the  husband?  In  Livingston  v.  Superior 
Court,  117  Cal.  633,i  ft  was  held  that,  under 
section  155  of  the  Civil  Code,  where  a  hus- 
band has  no  separate  property,  and  there  Is 
no  community  property,  and  the  husband  Is 
imable,  by  reason  of  Infirmity,  to  support 
himself,  an  action  would  lie  to  compel  the 
wife  to  support  him  out  of  her  separate  prop- 
erty. In  that  case  Galland  v.  Galland  is  ap- 
proved and  followed,  and  the  statutory  lia- 
bility of  the  husband  and  wife  discussed.  It 
thus  appears  beyond  question  that  if  the  an- 
swer Is  true  tbe  plaintiff  was  liable  for  the 
support  of  the  defendant  The  action  for 
money  bad  and  received  lies  to  recover  money 
to  which  plaintiff  la  entitled,  and  which  in 
justice  and  equity  the  defendant  ought  to 
refund  to  tbe  plaintiff,  and  which  defendant 
cannot  with  a  good  conscience  retain.  Bou- 
vier's  Law  Dictionary,  under  beading  "Mon- 
ey Had  and  Received"  and  authorities  cited; 
Sacramento  County  v.  Southern  Pac  Co.,  127 
CaL  217,  59  Pac.  568,  825.  It  was  held  In 
the  latter  case  that  the  plaintiff  could  not 
recover  money  which  had  been  paid  to  de- 
fendant In  good  faith  but  upon  a  void  con- 
tract. That  in  equity  and  good  conscience 
the  plaintiff  was  not  entitled  to  the  money, 
although  the  defendant  could  not  In  law  have 
recovered  the  money  upon  the  illegal  con- 
tract The  general  principle  is  that  in  this 
kind  of  action  the  defendant  may  show  any 
facts  that  entitle  him  to  retain  the  money, 
either  upon  legal  or  equitable  grounds.  The 
right  of  tbe  defendant  need  not  necessarily 
be  better  than  that  of  the  plaintiff.  If  it  is 
equal  thereto,  tbe  defendant  must  prevail. 
Walt's  Actions  &  Defenses,  vol.  4,  p.  511, 
and  cases  dted;  Boone  on  Code  Pleading, 
i  171.  Our  conclusion  is  that  the  defendant 
had  the  right  to  show  by  way  of  defense  that 
she  was  the  wife  of  the  plaintiff;  that  plain- 
tiff had  deserted  her,  leaving  her  without 
means;  that  the  money  came  lawfully  into 
her  possession,  and  was  necessarily  used  by 
her  for  her  support  and  maintenance.  In 
such  case  equity  and  good  conscience  will  not 
permit  the  plaintiff  to  recover. 
Tbe  views  herein  expressed  make  it  no- 
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necessary  to  pass  iqxw  otber  qnestlomi  ar* 
gued  In  the  briefs. 
The  Judgment  and  order  are  revetaed. 

We  concur:   HALL,  J.;  EEBHIQAN,  J, 


S  Cal.  App.  TU 
OAFFEY   ▼.    MANN.      (Civ.    354.) 

(Court   of   Appeal,   First    District    California, 
June  11,  1907.    Rehearing  Denied  by  Su- 
preme Gonrt  Aug.  8,   1907.) 

1.  Costs— JuDouENT  Aim  Appkai.— Mbcbb> 

BiTT  roB  Notice. 

Where  plaintiff  filed  objections  to  defend- 
ant's cost  bill  filed  after  plaintiff  dismissed  a 
slander  action,  and  the  Coart  of  Appeal  revers- 
ed in  part  an  order  striUng  out  all  the  items 
of  the  cost  bill,  and  after  the  filing  of  the  remit- 
titur in  the  lower  court  defendant  filed  hia 
memorandum  of  costs  on  appeal,  after  tbe  time 
for  plaintiff's  objection  thereto  had  expired,  with- 
out objections  filed,  it  was  proper  to  enter  jud^ 
ment  against  plaintiff  for  defendant's  costs  in 
both  courts,  in  his  absence  and  without  notice 
to  him. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dif. 
vol.  13,  Costs,  I  765.] 

2.  Afpeaii— Law  or  the  Case. 

Where,  after  plaintiff  dismissed  a  slander 
action,  defendant  appealed  from  an  order  strik- 
ing out  all  the  items  of  his  cost  bill,  and  the 
Court  of  Appeal  determined  that  defendant  waa 
entitled  to  an  item  of  $100  for  counsel  fees,  the 
determination  became  the  law  of  the  case  on  a 
subsequent  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dlf. 
vol.  3,  Appeal  and  Error,  f  4368.) 

Appeal  from  Superior  Court  Santa  Crui 
County;  Lucas  F.  Smith,  Judge. 

Action  by  W.  V.  Gaffey  against  Samuel 
Mann.  Plaintiff  appeals  from  a  Judgment 
against  plaintiff  upon  tbe  going  down  of  re- 
mittitur of  the  Court  of  Appeal,  reversing  in 
part  an  order  of  the  superior  court  strikhig 
out  all  tbe  items  of  a  cost  bill  filed  by  de- 
fendant after  tbe  dismissal  of  the  action. 
Affirmed. 

Wyckoff  &  Gardner,  for  appellant  Chaa. 
B.  Younger,  Jr.,  for  respondent 

HALL,  J.  TblB  Is  an  appeal  from  a  Judg- 
ment entered  against  plaintiff  upon  tbe  go- 
ing down  of  the  remittitur  from  this  court, 
reversing  in  part  an  order  of  the  superior 
court  striking  out  all  tbe  items  of  a  cost  bill 
filed  by  defendant  after  the  dismissal  of  an 
action  for  slander.  Gaffey  t.  Mann,  84  Pac. 
424,  3  Cal.  App.  — .  In  due  time  after  the 
filing  of  tbe  remittitur  from  this  court  in 
the  lower  court  tbe  defendant  filed  his  mem- 
orandum of  costs  on  appeal,  and  thereafter, 
and  after  the  expiration  of  the  time  for  plain- 
tiff to  object  or  except  thereto,  and  plaintiff 
having  filed  no  objections  thereto,  the  court 
without  notice  to  plaintiff  and  in  his  absence, 
entered  Judgment  against  plaintiff  for  the 
sum  of  |100,  as  and  for  defendant's  costs  In 
said  court  and  the  further  sum  of  $32,  for 
his  costs  Incurred  on  the  former  appeal. 

Appellant  now  insists  that  this  Judgment 
must  be  reversed  for  the  reason  that  It  waa 
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taken  against  him  In  hla  absence  and  wltbont 
notice.  But  we  do  not  think  that  this  con- 
tention is  sound.  Plaintiff  brought  the  ac- 
tion for  slander,  and  thereafter  dismissed  it, 
and  caused  the  clerli  to  enter  a  dismissal 
thereof  after  defendant  had  incurred  costs 
In  tailing  steps  to  procure  a  dismissal  there- 
of. Gaffey  v.  Mann,  supra.  Thereupon  de- 
fendant filed  his  cost  bill,  containing  two 
Items,  to  wit,  $2  for  clerk's  fees  for  his  ap- 
pearance, and  $100  for  counsel  fees.  Plain- 
tiff thereupon  moved  to  strike  out  each  and 
every  Item  thereof  upon  various  grounds,  in 
wliicb  were  presented  questions  of  fact  as 
to  the  necessity  for  Incurring  such  costs,  and 
the  validity  thereof  as  matter  of  law.  The 
court  granted  his  motion,  but  upon  the  ap- 
peal to  this  court  the  order  was  reversed  so 
far  as  it  struck  out  the  item  in  defendant's 
cost  bill  of  1100  for  counsel  fees,  upon  the 
ground,  as  clearly  appears  from  the  opinion, 
that  upon  the  facts  and  the  law  defendant 
was  entitled  to  such  costs.  This  left  the 
cost  bill  intact  as  originally  filed,  save  as  to 
the  item  of  $2  for  clerk's  fees,  and  there 
was  nothing  to  do  but  enter  judgment  accord- 
ingly for  the  costs  thus  allowed-  Costs  are 
but  an  incident  to  the  Judgment.  In  this 
case  Judgment  of  dismissal  had  been  entered, 
which  carried  with  It  a  right  to  defendant  to 
recover  costs.  He  fil<Hl  his  cost  bill.  Plaln- 
tifl  filed  his  objections  thereto,  which  hav- 
ing been  passed  upon  by  the  trial  court  and 
this  court,  he  has  had  his  day  in  court,  and 
Is  not  entitled  to  be  farther  heard  as  to  the 
amount  or  validity  of  the  costs.  The  Judg- 
ment of  dismissal,  to  which  the  costs  are  but 
incidental,  was  entered  at  appellant's  re- 
quest 

Plaintiff  further  urged  at  the  oral  argu- 
ment tliat  the  statute  allowing  attorneys' 
fees  in  slander  and  libel  cases  is  unconstitu- 
tional, and  that  for  that  reason  the  Judg- 
ment should  be  reversed,  and  cites  Builders' 
Supply  Depot  V.  O'Connor  (Cal.)  88  Pac.  982, 
in  which  it  was  held  that  the  mechanic's  lien 
law,  80  far  as  It  allowed  attorney's  fees  to  a 
plaintiff  was  void.  But  the  libel  and  slan- 
der law  differs  in  several  respects  from  the 
lien  law.  The  slander  and  libel  law  allows 
attorney's  fees  to  the  prevailing  party,  wheth- 
er he  be  plaintiff  or  defendant,  while  the  lien 
law  allows  such  costs  only  to  the  plaintiff. 
The  lien  law  was  passed  after  the  adoption 
of  the  present  Constitution,  while  the  slander 
and  libel  act  was  passed  before  the  adoption 
of  the  present  Constitution.  For  these  rea- 
sons the  slander  and  libel  act  has  been  held 
constitutional  in  so  far  as  it  requires  a  plain- 
tiff to  give  a  bond  for  costs.  Smith  v.  Mc- 
Dermott,  93  Cal.  421,  29  Pac.  34.  But  with- 
out passing  upon  the  constitutionality  of  the 
slander  and  libel  act  in  allowing  attorneys' 
fees  to  the  prevailing  party,  it  is  sufficient 
to  say  that  the  order  made  upon  the  form- 
er appeal  has  become  the  law  of  the  case. 
It  was  then  determined  that  defendant  was 


entitled  to  be  allowed  as  a  part  of  his  costs 
$100  for  attorney  fees,  and  this  decision  has 
become  final.  Helnlen  v.  Martin,  59  Cal. 
182;  Donner  v.  Palmer,  81  Cal.  637;  Russell 
V.  Harris,  44  Cal.  489. 
Judgment  Is  atfirmed. 


We  concur: 
GAN,  J. 


COOPER.    P.  X;    KEKRI- 


<  Cal.  App.  6M 
BBKINS  V.  DIBTERIiB  et  «1.    («¥.  372.) 

(Court  of  Appeal,  Second  District,  California. 
Jiine  5,  1907.     Rehearing  Denied  by  Su- 
preme Court  August  3,  1907.) 

1.  Hubbard    and    Wife— Wife's    Sepabatb 
Estate— PKESCMmoN— Conclusiveness. 

The  presumption  created  by  Civ.  Code,  f 
164,  declaring  that,  where  property  is  conveyed 
to  a  married  woman,  the  presumption  is  ttiat 
the  title  is  thereby  vested  in  her  as  her  sepa- 
rate proiierty,  is  not  conclusive,  and  may  be 
overcome  by  proof  that  the  consideration  there- 
for was  paid  out  of  community  funds. 

2.  Same— Evidence  as  to  Ownebbhip — Su»- 

FICIBNCY. 

Evidence  held  to  justify  a  finding  that  prop- 
erty levied  on  was  purchased  with  community 
funds,  and  hence  to  rebut  the  presumption  cre- 
ated by  Civ.  Code,  §  164,  declaring  that,  where 
property  is  conveyed  to  a  married  woman,  the 
presumption  is  that  title  is  thereby  vested  in 
her  as  her  separate  property. 

3.  Same— Eaenings  of  Wife. 

The  services  of  the  wife  as  "the  man  of 
the  family"  in  the  active  management  of  her 
husband's  business  are  a  part  of  the  earning 
power  of  the  community,  and  the  earnings  due 
to  her  services  constitute  community  property. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  §  Oil.] 

4.  Fhauduient  Conveyances  —  Evidence  — 
Sufficiency— I'BAnDUUiNT  Intent. 

Evidence  that  a  husband,  on  the  day  a 
judgment  was  rendered  against  him,  executed  a 
deed  of  property  valued  at  $34,500  for  an  ex- 
pressed consideration  of  .?10  to  his  wife,  un- 
known to  her,  and  that  snch  property  was  all  he 
owned,  warranted  a  finding  of  his  intent  to  de- 
fraud the  judgment  creditors. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  f  894.] 

6.  Same— Void   Convetancb— Effect   as  to 

Creditobs. 

Where  a  conveyance  is  void  under  Civ. 
Code,  §  3439,  declaring  every  transfer  of  prop- 
erty, with  intent  to  delay  or  defraud  creditors, 
to  be  void  against  such  creditors,  a  creditor  may 
levy  on  and  sell  the  property  as  if  no  conveyance 
had  been  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  §  6G0.] 
6.  Same. 

Under  Civ.  Code.  $  3439,  declaring  every 
transfer  of  property  with  intent  to  delay  or  de- 
fraud creditors  to  be  void  against  such  cred- 
itors, where  tlie  fraudulent  intent  is  estabUah- 
ed,  tlie  conveyance  is  void,  notwithstanding  the 
debtor  has  other  property  sufficient  to  satisfy 
his  creditors. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  |§  138,  15t^.J 

Appeal  from  Superior  Court,  Los  Angeles 
County;   D.  K.  Trask,  Judge. 

Action  by  Kate  Bekins  against  Minnie  Dle- 
terle  and  another  to  enjoin  the  sale  under 
execution  of  certain  real  estate,  and  to  have 
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her  title  thereto  quieted.    From  a  Jadgment 
for  defendants  and  an  order  denying  a  mo- 
tion for  a  new  trial,  plaintiff  appeals.    At' 
firmed. 
See  91  Pac.  106. 

J.  Marion  Brooks  and  F.  B.  Guthrie  (Hen- 
ry B.  Wills,  of  counsel),  for  appellant.  B. 
W.  Freeman  and  A.  D.  Lau^lln,  for  respond- 
ents. 

SHAW,  J.  Appeal  from  Judgment  In  fa- 
vor of  the  defendants,  and  from  an  order  de- 
nying plaintiff's  motion  for  a  new  trial. 

Hbe  appellant,  Kate  Bekins,  is  the  wife  of 
M.  Bekins.  On  December  29,  1896,  Minnie 
and  William  Dleterle  commenced  an  action 
against  M.  Bekins  to  recover  damages  for  the 
conversion  of  certain  jwrsonal  property  al- 
leged to  have  been  delivered  to  him  for  stor- 
age In  his  warehouse,  and  which  property 
he  refused  to  redeliver  to  the  plaintiffs  in 
said  suit  on  demand  therefor.  The  Judgment 
rendered  in  favor  of  M.  Bekins  on  the  first 
trial  was  reversed  (Dleterle  v.  Bekins,  143 
Cal.  683,  77  Pac.  064),  and  upon  a  second 
trial,  had  on  December  23,  1904,  Judgment 
was  rendered  In  favor  of  plaintiffs  therein. 
Execution  was  Issued  and  placed  In  the 
hands  of  the  sheriff,  who  duly  levied  upon 
certain  real  estate  as  belonging  to  M.  Be- 
kins, the  Judgment  debtor,  and  proceeded  to 
advertise  the  same  for  sale.  Whereupon  Kate 
Bekins,  the  appellant,  who  claimed  owner- 
ship of  the  property,  Instituted  this  action  to 
enjoin  the  sheriff  from  selling  the  same  and 
have  her  alleged  title  thereto  quieted  as 
against  Minnie  and  William  Dleterle.  It 
appears  that  the  real  estate,  which  Is  of  the 
value  of  $34,5(X),  was  conveyed  to  M.  Bekins 
on  October  31,  1904,  and  stood  In  his  name 
until  December  23,  1904,  when,  for  a  stated 
consideration  of  $10,  he  executed  a  deed 
therefor  to  his  wife,  Kate  Bekins,  and  with- 
out other  delivery  to  her  filed  the  same  for 
record  at  1 :40  p.  m.  of  said  day.  The  consid- 
eration paid  for  the  property  when  conveyed 
to  M.  Bekins  was  $34,500.  This  amount  was 
paid  by  checks  drawn  upon  money  on  de- 
posit to  the  credit  of  Kate  Bekins,  who  testi- 
fied that  she  "drew  It  from  the  moneys  of 
the  Bekins  Van  &  Storage  Ck>mpany."  At 
the  date  of  the  conveyance  from  M.  Bekins 
to  his  wife,  he  had  no  other  property  out  of 
which  the  Judgment  could  be  made.  During 
all  of  the  times  covered  by  these  several  trans- 
actions M.  Bekins  was  engaged  In  the  van 
and  storage  business,  and  Kate  Bekins,  in 
addition  to  caring  for  her  household  duties, 
assisted  him  in  the  active  management  and 
conduct  of  said  business.  At  the  date  of  her 
marriage  appellant  had  only  $100,  which,  she 
says,  was  long  ago  expended.  The  business 
was  Incorporated  subsequently  to  the  date 
of  the  commencement  of  respondents'  suit 
against  M.  Bekins,  and  the  husband  placed 
some  of  tte  stock  in  the  name  of  appellant; 
the  reason  for  his  doing  so  being  unknown  ix> 
her.    There    was   other   testimony   to   Show 


that  M.  Bekiua,  after  the  commencement  of 
suit  by  respondents,  turned  his  property  over 
to  his  wife  when  he  was  sick,  and,  as  her  at- 
torney testified:  "She  has  been  tiie  man  of 
the  family."  The  court  found  that  the  prop- 
erty levied  on  was  community  property ;  that 
the  consideration  for  the  purchase  thereof, 
$34,500,  was  paid  oat  of  community  funds; 
that  tbe  deed  dated  December  23,  1904, 
whereby  M.  Bekins,  in  consideration  of  $10, 
conveyed  the  property  to  his  wife,  Kate  Be- 
kins, was  Intended  by  M.  Bekins  to  hinder, 
delay,  and  defraud  his  creditors,  and  espe- 
cially the  respondents  herein;  that  at  the 
time  of  making  said  conveyance  M.  Bekins 
had  no  other  property  out  of  which  respond- 
ents' Judgment  could  be  made. 

Apt)ellant  attacks  all  of  these  findings,  as- 
serting that  they  are  not  Justified  by  the  evi- 
dence. Section  162,  Civ.  Code,  defines  the 
separate  property  of  the  wife  as  being  "all 
property  owned  by  her  before  marriage,  and 
that  acquired  afterwards  by  gift,  bequest, 
devise,  or  descent,  with  the  rents.  Issues  and 
profits  therefrom."  Section  163,  Civ.  Code, 
likewise  defines  the  separate  property  of  the 
husband.  All  other  property  than  that  des- 
ignated in  said  sections  162  and  163.  acquir- 
ed after  marriage  "by  either  husband  or 
wife,  or  both,  is  community  property."  Sec- 
tion 164,  Civ.  Code.  As  this  last  section  stood 
prior  to  the  amendment  of  1889,  property  con- 
veyed to  the  wife  during  coverture  was  pre- 
sumed to  be  community  property.  Morgan  ▼. 
Lones,  78  Cal.  58,  20  Pac.  248;  Davis  ▼. 
Green,  122  Cal.  304,  59  Pac.  9.  As  sutfh  It 
was  under  the  control  of  the  husband,  and 
might  be  mortgaged  by  him  or  subjected  to 
the  payment  of  his  debts,  regardless  of  the 
fact  that  It  stood  of  record  In  the  name  of 
the  wife.  Davis  v.  Green,  supra ;  Schuyler 
V.  Broughton,  70  Gal.  282,  11  Pac.  719.  ThlB 
presumption  could  be  overcome  by  evidence 
that  the  consideration  paid  for  the  property 
was  the  separate  funds  of  the  wife.  The 
amendment  of  1889  changed  this  presump- 
tion by  adding  the  following  provision  to 
section  164 :  "But  whenever  any  property  is 
conveyed  to  a  married  woman  by  an  Instru- 
ment In  writing,  the  presumption  is  that  tiie 
title  is  thereby  vested  in  her  as  her  separate 
property."  This  presumption,  like  the  one 
existing  before  the  amendment.  Is  not  conclu- 
sive, but  may  be  overcome  by  extrinsic  evi- 
dence showing  the  consideration  for  the 
property  to  have  been  paid  out  of  the  com- 
munity funds;  and  when  such  fact  is  estab- 
lished the  property,  notwithstanding  It  stands 
In  the  name  of  the  wife,  is  subject  to  the 
control  of  the  husband  and  is  liable  for  the 
community  debts.  The  presumption  of  a 
separate  estate  created  in  Kate  Bekins  by 
the  conveyance  from  M.  Bekins  Is  overcome 
by  the  evidence,  which  clearly  shows  the 
property  to  have  been  purchased  with  com- 
munity funds.  She  testifies:  "I  drew  it 
[the  $34,500  paid  for  the  lots]  from  the  mon- 
eys of  the  Bekins  Van  &  Storage  Company." 
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"It  was  taken  out  of  the  business  of  the 
van  and  storage  company."  Tbe  considera- 
tion paid  for  the  property  did  not  represent 
the  earnings  of  the  wife,  but  of  the  com- 
munity business.  The  fact  that  she,  as  the 
"man  of  the  family,"  had  active  charge  of 
the  business  did  not  affect  its  character  as 
community  property.  Besides,  her  services 
and  earning  ix)wer  were  as  much  a  part  of 
the  marital  community  capital  as  that  of  the 
husband.  "The  services  of  the  wife  are  a 
part  of  the  earning  power  of  the  community, 
and  the  earnings  received  for  her  services 
constitute  community  property  as  much  as 
do  the  earnings  received  for  the  services  of 
the  husband."  Martin  v.  So.  Pac.  Co.,  130 
Cal.  285,  62  Pac.  615 ;  Smith  v.  Furnish,  70 
Cal.  424,  12  Pac.  392.  The  evidence  Justified 
the  court  In  finding  that  the  real  estate  lev- 
led  on  was  community  property. 

The  evidence  In  support  of  the  finding 
that  the  conveyance  was  made  with  intent 
to  defraud  Minnie  and  William  Dieterle  is 
likewise  sufficient  The  uncontradicted  facts 
are  that  judgment  was  rendered  against  M. 
Bekins  on  December  23,  1904,  on  the  after- 
noon of  which  day  he,  unknown  to  his  wife, 
voluntarily  and  without  consideration  there- 
for (other  than  ?10)  executed  and  filed  for 
record  a  deed  which  purported  to  convey 
property  of  the  value  of  134,500,  and  which 
appellant  testified  was  all  the  property  he 
owned.  Is  not  the  Inference  from  these  facts 
Irresistible  that  he  Intended  to  place  the 
property  beyond  the  reach  of  respondents' 
judgment?  No  rational  mind  could  reach 
any  other  conclusion  than  that  found  by  tlie 
court.  Judson  v.  Lyford,  84  Cal.  505,  24  Pac. 
286.  Section  3439,  Civ.  Code,  provides: 
'•Every  transfer  of  property  or  charge  there- 
on made,  every  obligation  Incurred,  and 
every  judicial  proceeding  taken,  with  Intent 
to  delay  or  defraud  any  creditor  or  other 
person  of  his  demands.  Is  void  against  all 
creditors  of  the  debtor,  and  their  succes- 
sors In  Interest,  aud  against  any  person 
upon  whom  the  estate  of  the  debtor  devolves 
in  trust  for  the  benefit  of  others  than  the 
debtor."  The  court  found  that  prior  to  the 
execution  of  the  deed  In  question  respond- 
ents were  creditors  of  M.  Bekins,  and  that 
the  transfer  of  his  property  to  his  wife  was 
made  with  the  Intent  to  hinder,  delay,  and 
defraud  them  In  the  collection  of  their  claim. 
Under  these  findings,  the  conveyance  was 
void  as  against  respondents,  and  as  to  their 
judgment  the  title  and  ownership  of  the 
property  remained  In  M.  Bekins  as  fully  as 
though  no  transfer  had  been  attempted.  "A 
void  thing  Is  as  nothing."  The  deed  was  a 
nullity.  "Aa  against  the  fraudulent  trans- 
feree, the  creditor  may  seize  the  property, 
whether  real  or  personal,  as  that  of  the 
fraudulent  vendor,  and  may  proceed  to  sell  It 


under  execution."  1  Freeman  on  Executions, 
S  136.  In  Bull  V.  Ford,  66  Cai.  176,  4  Pac. 
1175,  the  court.  In  discussing  a  transfer 
made  with  fraudulent  Intent,  said:  "The 
conveyance  to  defendant  being  void,  as 
against  Alvarado's  creditors,  the  creditors 
were  authorized  to  levy  upon  and  sell  the 
property  as  If  no  conveyance  bad  ever  been 
made  by  their  debtor."  Judson  v.  Lyford, 
supra;  First  Nat  Bank  v.  Maxwell,  123  Cal. 
300,  55  Pac.  580,  69  Am.  St  Kep.  64;  Hemen- 
way  V.  Thaxter  (Cal.  Sup.)  90  Pac.  116;  Bull 
V.  Bray,  89  Cal.  300,  26  Pac.  873,  13  Ij.  B. 
A.  576. 

The  Intent  to  defraud  existing  creditors 
being  established,  the  question  as  to  the 
debtor  having  other  property  becomes  Im- 
material for  the  reason  that  the  attempted 
transfer  as  to  such  creditors  Is  void.  "In- 
deed, It  matters  not,  where  personal  Intent 
to  defraud  is  shown,  that  the  fraudulent  con- 
veyance. If  allowed  to  stand,  would  not 
barm  any  one,  by  reason  of  the  fact  that  the 
debtor  has  other  property  ample  In  amount 
within  the  reach  of  bis  creditors."  Blgelow 
on  Fraud,  vol.  2,  p.  393.  "A  rich  man  may 
make  a  fraudulent  deed  as  well  as  one  who 
Is  Insolvent"  Hager  v.  Shindler,  29  Cal.  60. 
It  therefore  follows  that  the  rating  of  the 
court  In  permitting  respondents  to  file  an 
amendment  to  their  answer  pending  trial, 
whereby  they  alleged  the  Insolvency  of  M. 
Bekins,  was  at  most  harmless  error.  Adopt- 
ing appellant's  view  of  its  Importance,  it  was 
clearly  within  the  discretion  of  the  court 
and  no  abuse  of  discretion  appears.  In  sop- 
port  of  her  contention  that  It  must  be  shown 
that  the  debtor  had  no  other  property,  not 
only  at  the  time  of  the  transfer,  but  at  the 
time  of  the  levy  of  execution  thereon,  ap- 
pellant cites  Albertoli  v.  Branham,  80  Cal. 
631,  22  Pac.  404,  13  Am.  St  Eep.  200,  which 
seems  to  support  her  contention.  The  point 
Involved  there,  however,  was  the  sufficiency 
of  the  allegations  of  an  answer  which  did  not 
allege  the  transfer  to  have  been  made  with- 
out consideration,  nor  that  the  debtor  did 
not  have  other  property  sufficient  to  satisfy 
his  debts.  The  learned  judge  who  wiote 
that  opinion  made  no  reference  to  section 
3439,  Civ.  Code.  In  our  judgment.  It  Is  op- 
posed to  direct  statutory  provision  contained 
In  section  3439,  Civ.  Code,  and  contrary  to 
later  judicial  expression  of  the  Supreme 
Court  wherein  It  Is  held,  In  substance  (First 
Mat  Bank  v.  Maxwell,  supra):  If  the  fraud- 
ulent Intent  Is  found  to  exist,  the  convey- 
ance is  void,  notwithstanding  the  debtor  has 
other  property  ample  in  amount  to  satisfy 
his  creditors. 

The  judgment  and  order  are  affirmed. 

We  concur:    ALLEN,  P.  J.;  T  AGO  ART,  3. 
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WHITNEY  V.  CLEVELAND. 
(Supreme  Court  of  Idaho.    July  9,  1907.) 

1.  EVIDI:^CE  —  Admissions  —  Offeb  to  Com- 

FBOllISB. 

The  rule  is  well  established  that  an  offer  to 
compromise  is  not  admissible  in  evidence,  but 
that  if  an  independent  admission  of  a  fact,  such 
as  the  handwriting  of  a  party,  or  vbat  a  certain 
item  of  an  account,  was  correct,  such  independ- 
ent admission  ma;  be  introduced, 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  745.] 

2.  SaMK— QUESTIOSS  FOB  COUBT. 

Held,  that  an  offer  to  compromise  was  Im- 
properly admitted  in  evidence,  and  furtber  held 
that  the  offer  to  compromise  was  not  proper  re- 
buttal. The  question  whether  in  the  offer  to 
compromise  a  collateral  or  independent  fact  has 
been  admitted  by  one  of  the  parties  is  a  question 
for  the  court  to  determine,  and  not  a  question 
for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  S  1014.] 

8.  WiTNEesES— Impeachment. 

Impeaching  questions  should  not  be  permit- 
ted, unless  a  proper  foundation  is  laid  therefor. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  iS  1087,  1150.] 

4.  TwAi— iNSTBtrcTiONs— Pbkponderance    of 

Evidence. 

Held,  that  the  instructions  properly  detine 
the  term  "preponderance  of  the  evidence." 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  46,  Trial,  §  703.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Elmore  Coun- 
ty; Lyttleton  Prlee,  Judge. 

Action  by  Fred  E.  Whitney  against  W.  C. 
Cleveland.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  new  trial 
granted. 

Perky  &  Blaine  and  L.  B.  Green,  for  ap- 
pellant   W.  C.  Howie,  for  respondent. 

SULLIVAN,  J.  This  action  was  commenc- 
ed In  the  probate  court  of  Elmore  county  to 
recover  for  damages  alleged  to  have  been 
sustained  by  reason  of  the  defendant  herd- 
ing and  grazing  bis  sbeep  on  the  land  of 
plaintiff  and  within  two  miles  of  his  residence, 
under  what  is  known  as  the  two-mile  limit 
law.  Judgment  was  rendered  In  favor  of 
the  plalntifl*,  and  an  appeal  was  taken  by  the 
appellant  to  the  district  court  of  said  coimty, 
where  the  cause  was  tried  de  novo.  Upon 
the  trial  of  tbe  case  in  the  district  court, 
the  Jury  returned  a  verdict  In  favor  of  the 
respondent  for  |125  and  costs  of  suit  A  mo- 
tion for  a  new  trial  was  overruled,  and  this 
appeal  Is  from  tbe  judgment  and  tbe  order 
overruling  tbe  motion  for  a  new  trial.  The 
errors  relied  upon  are  tbe  Insufficiency  of 
the  evidence  to  justify  the  verdict  and  In 
the  admission  and  rejection  of  certain  testi- 
mony, and  In  the  giving  of  a  certain  Instruc- 
tion. One  of  the  main  contentions  Is  that 
the  evidence  does  not  show  that  the  sheep 
mentioned  In  tbe  complaint  belonged  to  tbe 
appellant. 

We  have  examined  all  of  tbe  evidence  con- 


tained In  tbe  record,  and  It  to  shown  that  tbe 
sbeep  wblcb  it  is  alleged  did  tbe  damage 
bore  two  brands.  About  five-sixths  of  them 
were  branded  "V.  T.,"  and  ibout  one-sixth 
with  a  blotch  or  dot  "U.."  or  a  borseshoe 
dot  t>rand.  Tbe  latter  brand  Is  designated 
In  tbe  evidence  as  tbe  borseshoe  dot  by  some 
of  tbe  witnesses,  and  by  others  as  tbe  dot 
U.  brand.  It  was  admitted  by  the  appellant 
in  his  testimony  that  bis  sheep  bore  those 
brands,  but  his  evidence  tended  to  show  that 
bis  sheep  were  not  on  or  near  plaintiffs 
ranch,  and  for  that  reason  could  not  have 
been  the  cause  of  tbe  damage  sustained  by 
plaintiff.  Tbe  plaintiff  introduced  no  direct 
evidence  as  to  tlie  fact  that  appellant  owned 
said  sheep.  He  only  showed  that  the  brands 
on  the  sbeep  were  tbe  same  brands  used 
by  appellant. 

It  appears  from  the  record  that  tbe  attor- 
ney for  tbe  respondent  had  some  communica- 
tion with  the  appellant  in  regard  to  tbe  dam- 
age done  by  said  sheep  prior  to  tbe  time 
this  suit  was  brought,  and  that  the  appellant 
offered  as  a  compromise  to  pay  $25  in  full 
settlement  of  said  matter,  which  offer  was  re- 
fused by  respondent  On  cross-examination 
of  the  appellant  be  was  asked  tbe  following 
question:  "Q.  You  offered  bim  $25  for  tbe 
damages  suffered  from  your  sbeep,  did  yoa 
not?"  Thereupon  objection  was  interposed 
by  counsel  for  appellant  on  the  ground  that 
that  was  not  proper  cross-examination  and 
incompetent  for  any  purpose,  as  it  was  an 
offer  to  compromise.  The  court  thereupon 
stated  as  follows:  "It  Is  not  competent  to 
show  that  there  was  any  damage  sustained, 
but  It  would  be  directly  in  rebuttal  of  mat- 
ters called  out  on  cross-examination.  The 
tendency  of  your  testimony  Is  to  show  that 
he  bad  no  sbeep  there.  It  would  be  compe- 
tent to  rebut  that  if  nothing  else" — and 
thereupon  overruled  tbe  objection.  Tbe  wit- 
ness thereupon  answered  as  follows:  "I  told 
bim  I  would  give  him  $25  to  make  him  a 
present,  but  I  did  not  consider  my  sheep  had 
done  bim  any  damage."  Tbe  witness  on  re- 
direct examination  testified  that  all  be  knew 
about  the  sheep  having  been  there  was  what 
respondent's  counsel  bad  written  bim;  that 
he  bad  written  bim  and  threatened  bim  with 
a  suit  Witness  further  testified  as  follows: 
"I  had  not  seen  my  men  about  it  My  object 
was  merely  to  save  tbe  trouble  and  exi)ense 
of  suit,  regardless  of  any  merits  of  the  claim, 
on  the  theory  that  It  was  cheaper  to  give 
bim  a  little  something  than  to  fight  him  in 
court  I  never  at  any  time  admitted  that 
my  sheep  had  damaged  bim  at  ail."  Where- 
upon the  court  Instructed  tbe  jury  as  fol- 
lows: "You  understand,  gentlemen,  In  this 
controversy  In  regard  to  Mr.  Cleveland's  of- 
fer to  pay  $25,  that  the  court  does  not  admit 
that  for  the  purpose  of  shbwing  that  tbe 
plaintiff  suffered  damage  by  reason  of  any 
sbeep  being  there,  but  it  is  admitted  for  the 
purpose  of  rebutting,  it  it  does  rebut,  in  your 
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estimatloD,  Ur.  GleTeland's  testtmony  as  to 
the  whereabouta  of  b\»  abeep  doiiog  the 
period  mentioned.'' 

It  la  contended  by  coniuel  for  appellant 
tbat  the  offer  to  pay  $25  was  an  unsuccessful 
offer  to  compromise,  and  under  the  well-es- 
tablished rules  of  law  such  offer  cannot  be 
legally  admitted  In  evidence.  The  rule  Is 
well  established  tbat  an  offer  made  in  an 
effort  to  compromise  a  cause  of  action  can- 
not be  legally  admitted  In  evidence  over  the 
objection  of  the  opposing  party.  1  Ency.  of 
By.  696:  Chicago,  B.  &  Q.  B.  Co.  t.  Boberts, 
ST  Pac  1076,  26  Colo.  329;  Seebree  t.  Smith, 
2  Idaho  (Hash.)  359,  16  Pac.  915;  Kroetch  v. 
Kmpire  Mill  Co.,  9  Idaho,  283,  74  Pac.  86Si  1 
Greenleaf  on  Ev.  I  182;  Smltb  t.  Satterlee. 
29  N.  B.  225,  130  N.  Y.  677.  It  Is  stated  In 
1  Rice  on  Evidence,  at  page  435,  as  follows: 
"It  is  never  the  intention  of  tbe  law  to  shut 
out  tbe  truth,  but  to  repel  any  Inference 
which  may  arise  from  a  proposition  made, 
not  with  a  design  to  admit  the  existence  of 
a  fact,  but  merely  to  buy  one's  peace.  If  an 
admission,  however,  is  made  because  It  Is  a 
fact,  the  evidence  to  prove  is  competent, 
whatever  motive  may  have  prompted  to  tbe 
declaration.  But  if  the  party  admits  a  par- 
ticular item  In  an  account,  or  any  other  fact, 
meaning  to  make  the  admission  as  being  true, 
this  Is  good  evidence,  although  tbe  object 
of  tbe  conversation  was  to  compromise  an 
existing  controversy."  And  It  is  stated  in 
West  V.  Smltb,  101  U.  8.  278,  25  U  Ed.  809, 
tbat  the  rule  botb  la  England  and  In  the 
United  States  is  that  tbe  offer  will  be  pre- 
•amed  to  have  been  made  without  prejudice. 
If  it  was  plainly  an  offer  of  compromise. 
Wbile  it  is  true  tbat  the  evidence  on  tbe  part 
of  appellant  tended  to  show  that  tbe  appel- 
lant's sheep  were  not  tbe  ones  tbat  did  tbe 
damage.  It  is  also  true  that  the  appellant  did 
not  admit,  so  far  as  abown  by  tbe  record,  in 
bis  conversation  with  respondent,  in  which 
tbls  (rffer  of  compromise  was  made,  tbat  bis 
■beep  were  ever  on  tbe  appellant's  ranch  or 
did  tbe  damage.  Appellant  testified  tbat  all 
be  knew  about  bis  sheep  being  there  was 
wliat  the  attorney  for  tbe  respondent  bad 
written  blm  about  it;  that  be  had  not  seen 
bis  own  men  in  regard  to  tbe  matter;  and 
tbat  bis  object  in  offering  $25  was  to  save  tbe 
trouble  and  expense  of  a  suit,  regardless  of 
any  merits  of  respondent's  claim.  If,  during 
appellant's  conversation  with  the  respond- 
ent in  regard  to  tbe  compromise,  be  bad 
admitted  that  his  sheep  had  been  oiran  tbe 
ranch  of  appellant,  and  thereafter  denied 
tbat  tbey  were  there,  that  admission  might 
have  been  Introduced  in  evidence  under  tbe 
well-eetabllsbed  rules  of  law.  From  tbe  rec- 
ord we  have  before  us,  that  question  as 
presented  was  one  of  law;  tbat  is,  whether 
tbe  offer  to  compromise  contained  tbe  ex- 
trinsic statement  of  fact  that  the  sheep  were 
tbe  sheep  of  appelant  8ucb  statement  should 
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bare  been  permitted  to  go  to  tbe  Jury  on  tbe 
question  of  whether  tbe  sheep  did  belong  to 
the  appellant  or  not.  That  question  of  law 
should  have  been  determined  by  the  court 
before  permitting  that  evidence  to  go  to  tbe 
Jury.  It  Is  true  tbe  court  Instructed  tbe 
Jury  that  appellant's  offer  to  pay  (25  was 
not  admitted  for  tbe  purpose  of  showing 
that  plaintiff  had  suffered  damage  by  reason 
of  the  sbeep  being  there,  but  It  was  ad- 
mitted fbr  the  purpose  of  rebutting  appel- 
lant's testimony  as  to  the  whereabouts  of 
his  sheep  during  the  period  mentioned.  This 
instruction  was  clearly  erroneous,  and  It  was 
tbe  duty  of  the  court  to  determine  whether 
the  offer  of  compromise  was  proper  rebuttal 
or  not,  and  not  leave  that  question  to  tbe 
Jury;  or.  In  other  words,  whether  it  con- 
tained any  matter  of  fact  showing  tbat  the 
appellant  admitted  tbat  his  sheep  were  tbe 
ones  that  did  the  damage.  If  during  tbat 
conversation  the  appellant  had  admitted  that 
bis  sheep  were  the  ones  that  were  upon  tbe 
ranch  of  the  respondent,  that  fact  might 
bare  been  admitted;  but,  as  he  did  not,  so 
far  as  the  record  shows,  it  was  error  to  ad- 
mit said  offer  to  compromise.  And,  as  we 
view  it,  that  Instruction  of  the  court  only 
emphasized  the  matter  of  said  compromise 
and  assisted,  in  the  minds  of  the  Jury,  in 
helping  out  the  very  meager  evidence  upon 
the  question  of  the  ownership  of  the  she^k 
We  do  not  believe  from  all  of  the  evidence  In 
the  record  that  It  appears  from  a  preponder- 
ance thereof  tbat  said  sheep  were  the  sheep 
of  tbe  appellant,  and  it  is  easily  perceived 
what  effect  an  offer  to  compromise  would 
have  upon  the  minds  of  the  Jury  under  said 
state  of  facts.  The  action  of  the  court  In 
tbat  regard  was  clearly  erroneous.  It  seems 
to  have  been  a  question  of  the  Identity  of 
tbe  sheep  tbat  did  the  damage,  and  aa  to 
whether  they  belonged  to  the  appellant 

Assignments  of  error  Nos.  4,  5,  6,  7,  8,  and 
9  are  based  on  the  rulings  of  the  court  in 
sustaining  respondent's  objections  to  ques- 
tions which  were  designed  to  Impeach  the  re- 
spondent and  one  of  his  witnesses.  As  no 
proper  foundation  had  been  laid  for  such 
Impeachment,  it  was  not  error  for  the  court 
to  sustain  the  objections  to  such  questions. 

It  Is  contended  that  the  court  erred  in 
giving  Its  third  instruction  to  the  Jury,  for 
tbe  reason  that  the  element  of  preponder- 
ance of  evidence  was  omitted  from  this  in- 
struction, as  that  Instruction  does  not  define 
what  Is  meant  by  a  "preponderance  of  the 
evidence."  Instruction  No.  7  clearly  and  ful- 
ly defines  that  term,  and  there  la  nothing  la 
that  contention. 

From  the  foregoing  we  arrive  at  the  con- 
clusion that  the  Judgment  must  be  reversed, 
and  a  new  trial  granted,  and  it  Is  so  ordered, 
with  costs  In  favor  of  tbe  appellant, 

AIL8HIH,  O,  3^  eoncnn. 


Digitized  by 


Google 


178 


91  PACIFIC  REPOBTEB. 


(Kan. 


(76  Kao.  27E) 

CARTER  ▼.  aJTNA  LIFE  INS.  CO. 
(Supreme  Coart  of  Kansas.    Jaly  B,  1907.) 

1.  INSUBANOK  —  IRDEICNITT    POUOT  —  COR- 
BTRUCTIOW. 

A  policy  insuring  an  employer  against  loss 
from  liability  for  Injuries  to  employes  of  the 
assured,  which  contains  the  stipulation,  "No 
action  shall  lie  against  the  company  as  respects 
any  loss  under  this  i>olicy  unless  it  shall  be 
bronght  by  the  assured  himself  to  reimburse 
him  for  loss  actually  sustained  and  paid  by  him 
In  satisfaction  of  a  judgment  within  sixty  days 
from  the  date  of  such  judgment  and  after  a 
trial  of  the  issue,"  Is  a  contract  of  indemnity 
for  the  benefit  of  the  assured,  and  there  is  no 
right  of  action  thereon  against  the  insurance 
company  until  the  assured  sustains  a  loss  by 
the  payment  of  a  liability. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  {  1298.] 

2.  Judgment  —  Conclusiveness  —  Persons 
Bound— Persons  Defending  fob  Another. 

The  policy  provided  that,  if  an  action  was 
brought  against  the  assured  by  an  injured  em- 
ploye, the  insurance  company  might  defend  the 
action  in  behalf  of  the  assured,  and  in  an  action 
brought  by  an  employ^  to  recover  damages,  in 
which  a  judgment  was  rendered  against  the  as- 
sured, the  insurance  company  assumed  to  and 
did  make  a  defense  against  the  employe's  claim. 
Held,  that  the  employe  could  not  maintain  an 
action  upon  the  judgment  against  the  insurance 
company,  and  the  fact  that  the  insurance  com- 
pany made  a  defense  against  the  employe's 
claim  did  not  estop  it  from  denying  liability  to 
the  employ^. 
(Syllabns  by  the  Conrt.) 

Error  from  District  Court,  Sedgwlift  Coon- 
ty;  Thos.  C.  Wilson,  Judge. 

Action  by  C.  W.  Carter  against  the  .S!tna 
Life  Insurance  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Adams  &  Adams,  M.  C.  Freerks,  and  Geo. 
W.  Freerks,  for  plaintiff  In  error.  Stanley 
ft  Yennlllon  &  Evans  and  Ei.  O.  Anderson, 
for  defendant  In  error. 

JOHNSTON,  C.  J.  The  principal  question 
Involved  In  this  litigation  Is  the  meaning  and 
effect  of  an  employer's  liability  iwllcy.  It 
arises  on  a  demurrer  to  the  plaintiff's  peti- 
tion, in  which  It  was  averred  that  the  ^tna 
Life  Insurance  Company  Issued  a  policy  to 
the  Wichita  Bridge  Company,  agreeing  to 
Indemnify  the  bridge  company  "against  loss 
from  common-law  or  statutory  liability  for 
damages  on  account  of  bodily  Injuries,  fatal 
or  nonfatal,  accidentally  suffered  within  the 
period  of  this  xwllcy  by  any  employe  or  em- 
ployes of  the  assured."  In  Its  provisions 
there  were  stipulations  that  In  case  of  ac- 
cidents to  employes  the  assured  should  notify 
the  insurance  company,  and,  If  an  action 
for  damages  was  brought  against  the  assured 
for  injuries  to  employes,  the  summons  and 
other  processes  served  upon  It  should  be  sent 
at  once  to  the  Insurance  company;  that  com- 
pany to  defend  against  the  proceeding  In  the 
name  of  the  assured.  In  the  policy  It  was 
also  provided  that:  "No  action  shall  Ue 
against  the  company  as  respects  any  loss 
under  this  policy  unless  it  shall  be  bronght 
by  the  assured  himself  to  reimburse  Jblm  for 


loss  actually  sustained  and  paid  by  him  In 
satisfaction  of  a  Judgment  within  sixty  dayo 
from  the  date  of  such  Judgment  and  after  a 
trial  of  the  Issue."  While  the  policy  was  In 
force,  C.  W.  Carter,  an  employe  of  the  bridge 
company,  was  Injured,  and  within  a  few  days 
he  brought  an  action  against  that  company 
to  recover  for  the  negligent  Injury.  The  In 
Burance  company  was  notified  of  the  Injnry, 
and  also  of  the  commencement  of  the  action, 
and  It  at  once  assumed  control  of  the  de- 
fense against  the  claim,  and  its  attorneys 
tried  the  case  In  behalf  of  the  bridge  com- 
pany; the  result  being  a  Judgment  In  favor 
of  Carter  against  the  bridge  company  for 
$1,000.  While  the  action  was  pending,  and 
before  Judgment  was  rendered,  the  bridge 
company  was  adjudged  a  bankrupt,  and  Its 
assets  were  seized  and  administered  In  that 
proceeding,  with  the  result  that  the  bridge 
company  Is  now  insolvent  and  without  as- 
sets of  any  kind.  Carter  did  not  participate 
In  the  bankruptcy  proceedings,  and  he  al- 
leges that  the  answer  and  defense  made  by 
the  Insurance  company  prevented  him  from 
securing  payment  of  his  claim  and  sharing 
In  the  distribution  of  that  estate.  He  there- 
fore prayed  tbat  the  insurance  company 
should  be  adjudged  to  pay  his  Judgment 
against  the  bridge  company,  and  for  the  fur- 
ther sum  of  $SSO  as  attorney's  fees  expend- 
ed In  the  prosecution  of  the  action.  The 
trial  court  rightly  held  that  no  cause  of  ac- 
tion was  stated  in  his  petition  and  gave  Judg- 
ment for  the  defendant. 

The  liability  of  the  Insurance  Company 
under  the  policy  must  be  measured  by  Its 
terms.  It  will  be  observed  that  the  contract 
of  the  Insurance  company  was  with  the  bridge 
company,  and  not  with  the  employfis.  Tbe 
contract  was  Indemnity  against  loss  from 
liability,  and  not  insurance  against  liability. 
In  Its  general  features.  It  provided  for  mak- 
ing good  the  loss  suffered  by  the  assored, 
or  rather  for  reimbursing  it  to  the  extent  of 
Its  loBSL  Cntll  the  assured  had  met  wltb  a 
loss,  there  was  no  occasion  to  pay  Indemnitj: 
no  reason  to  reimburse,  until  something  had 
been  paid  by  the  assured.  Aside  from  tbe 
fact  that  In  Its  general  characteristics  tbe 
contract  Is  one  of  indemnity,  it  owtalned 
the  specific  provision  that  no  recovery  could 
be  had  against  the  Insurance  company  un- 
der the  policy,  unless  the  action  was  brought 
by  the  bridge  company  itself  to  reimburse 
it  for  the  loss  actually  sustained  and  paid 
in  satisfaction  of  a  Judgment.  This  provi- 
sion leaves  no  doubt  of  the  intention  of  tbe 
parties,  which  was  that  the  Insurance  com- 
pany was  not  required  to  pay  anything,  be- 
cause of  the  policy,  until  losses  bad  been 
paid  by  the  assured  in  satisfaction  of  a  Judg- 
ment It  Is  a  provision  which  the  parties 
had  a  right  to  Insert  In  their  contract  Tbe 
obligations  of  tbe  policy  did  not  extend  be- 
yond the  two  contracting  parties.  The  bridge 
company,  on  one  band,  was  procuring  in- 
deninity  to  protect  itself  from  losSk  and  tiM 
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Insnrance  company,  on  the  other,  waa  un- 
dertaking to  make  good  the  losses  which  the 
bridge  company  should  be  compelled  to  pay; 
and,  as  an  assurance  that  these  losses  should 
not  be  ezcesslTe,  It  reserved  the  right  to  go 
Into  court  and  resist  the  claims  presented 
against  the  assured.  Upon  a  similar  con- 
tract, the  Supreme  Court  of  Maine  decided 
that:  "It  does  not  Inure  to  the  benefit  of 
the  Injured  employs  ao  that  he  can  enforce 
payment  of  It  In  case  the  employer  becomes 
Insolvent  and  makes  an  assignment  for  cred- 
itors before  he  receives  his  Judgment  so  that 
the  Judgment  cannot  be  enforced,  •  •  • 
especially  where  the  contract  provides  that 
no  action  shall  He  against  the  Insurer  as 
respects  any  loss  under  the  policy,  unless 
It  shall  be  brought  by  the  assured  himself  to 
reimburse  him  for  loss  actually  sustained 
and  paid  by  him  in  satisfaction  of  a  Judg- 
ment after  trial  of  the  Issue."  See,  also, 
Allen  V.  Oilman,  McNeil  &  (3o.  (&  C.)  137 
Fed.  136;  Cushman  v.  Fuel  (3o.,  122  Iowa, 
656,  98  N.  W.  509;  CJonnolly  V.  Bolster,  187 
Mass.  269,  72  N.  B.  081;  Allen  v.  .SJtna  Life 
Ina  Co.,  145  Fed.  881,  76  a  C.  A.  265 ;  Texas 
Sliort  Line  Railway  Co.  v.  Waymlre  (Tex. 
Civ.  App.)  89  S.  W.  452;  Bain  t.  Atkins,  181 
Masa  240,  63  N.  B.  414,  57  L.  R.  A.  791,  92 
Am.  St.  Rep.  411;  FInley  v.  Casualty  Co., 
113  Tenn.  692,  83  8.  W.  2 ;  Travelers'  Insur- 
ance Co.  V.  Moses,  63  N.  J.  Eq.  260,  49  Atl. 
720,  92  Am.  St  Rep.  663. 

This  case  Is  quite  unlike  those  based  on 
poUdes  agreeing  to  pay  damages  for  which 
the  assured  may  become  liable.  The  dis- 
tinction is  well  stated  In  one  of  the  cases 
cited  by  plaintiff  In  these  words:  "The  dif- 
ference between  a  contract  of  indemnity  and 
one  to  pay  legal  liabilities  is  that,  upon  the 
former,  an  action  cannot  be  brought  and  a 
recovery  bad  until  the  liability  is  discharged; 
whereas,  upon  the  latter,  the  cause  of  action 
is  complete  when  the  liability  attaches." 
American,  etc.,  Ins.  Co.  v.  Fordyce,  62  Ark. 
5S2,  36  S.  W.  1051,  54  Am.  St  Rep.  305. 
Host  of  the  cases  cited  by  plaintiff  rest  on 
contracts  Insuring  against  liability,  some  are 
affected  to  some  extent  by  statutory  provi- 
sions, and  one  (Sanders  v.  Frankfort  etc., 
Ina.  Co.,  72  N.  H.  485,  57  Atl.  655,  101  Am. 
St  Rep.  688),  appears  to  be  out  of  line  with 
the  current  of  authority. 

The  fact  that  the  Insurance  company  made 
the  defense  for  the  bridge  company  against 
plaintiff's  claim  for  damages  did  not  estop 
it  from  denying  liability  under  its  contract 
The  right  to  defend  was  speclflcally  given 
by  the  contract  and  this  burden  was  assum- 
ed for  the  reason  that  the  award  to  be  made 
in  the  proceeding  might  ultimately  be  the 
measure  of  Its  own  liability.  To  defend  the 
action  in  behalf  of  the  assured  was  in  no 
sense  an  agreement  to  pay  the  plaintiff's 
Judgment  and  could  not  have  misled  the 
plaintiff.    Connolly  v.  Bolster,  snpra. 

Judgment  affirmed.  All  the  Justices  com- 
earring. 


(76  Kan.  206) 

EHRSAM  «t  al  T.  BROWN  et  al. 
(Supreme  C!ourt  of  Kansas.    July  S,  1907.) 

L   ftA.I.ES — IltPLISD    WaBBANTT. 

Where  a  known,  described,  and  specified 
article  is  sold  by  a  dealer  under  a  contract  to 
be  executed  by  delivery  of  the  specified  article, 
which  is  actually  supplied  to  the  buyer,  there  is 
no  implied  warranty  that  it  shall  answer  the 
particular  purpose  Intended  by  the  buyer,  al- 
thoQch  sach  purpose  la  communicated  te  the 
dealer  beforehand. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  {  774.] 

2.  Saub— LaTXNT  Defects. 

Where  a  dealer  contracts  to  deliver  to  a 
purchaser,  at  an  agreed  price,  a  known,  de- 
scribed, and  specified  article  manufactured  gen- 
erally for  the  trade,  there  is  no  implied  warran- 
ty agivinst  latent  defects  of  which  the  dealer 
has  no  knowledge. 

[Ed.  Note.— For  cases  in  poUit  see  Cent  Dig. 
ToL  43,  Sales,  |  765.] 
S.  Sam. 

The  defendant  owner  of  a  flouring  mill, 
gave  a  written  order  to  plaintiffs  for  the  pur- 
chase at  an  agreed  price  of  certain  machines 
for  use  in  his  mill,  described  and  known  as 
"Wolf  Oyrators,"  which  order  was  accepted  la 
writing,  and  the  machines  were  shipped  direct 
from  the  manufacturers  to  defendant  Plain- 
tiffs  were  not  manufacturers  of  the  machines, 
but  dealers.  They  knew  the  particular  purpose 
for  which  the  machinea  were  ordered,  but  had 
no  opportunity  to  inspect  them  until  after  de- 
livery, and  had  no  knowledge  of  latent  defects. 
Beld,  that  there  was  no  implied  warranty  that 
the  machines  would  answer  the  particular  pur- 
pose for  which  they  were  purchased,  and  no 
implied  warranty  against  latent  defects  in  their 
construction. 

[Ed.  Note.— For  cases  In  point  see  C!ent  Dig. 
vol.  43,  Sales,  SI  772,  774.' 

(Syllabus  by  the  Ciourt) 

Error  from  District  Oonrt,  Logan  County ; 
J.  H.  Reeder,  Judge. 

Action  by  J.  B.  Ehrsam  &  Sons  against  Cas- 
per Brown,  and  on  his  death  revived  against 
Cordelia  Brovm  and  others.  Judgment  for 
defendants.  Plaintiffs  bring  error.  Revers- 
ed and  remanded. 

Hurd  &  Hard,  for  plalntlflS  in  erroK  W. 
B.  Sanm,  for  defendants  in  error. 

PORTER,  3.  By  a  contract  in  writing, 
Casper  Brown  purchased  from  J.  B.  Ehrsam 
&  Sons  for  use  in  his  flouring  mill  two  Wolf 
gyrators.  The  gyrators  were  shipped  direct 
from  Wolf  Bros.,  the  manufacturers,  at  Cham- 
bersburg.  Pa.,  to  Brown,  at  Oakley,  Kan.  He 
received  them,  paid  the  freight  charges  from 
St  Louis  to  Oakley,  and  set  them  up  In  his 
flouring  mill.  A  controversy  arose  over  the 
quality  of  the  machines,  and  he  refused  to 
pay  the  balance  of  the  purchase  price.  The 
contract  provided  that  the  title  to  the  ma- 
chines should  remain  in  the  vendor  nntll 
the  purchase  money  was  paid,  and  Ehr- 
sam &  Sons,  having  filed  a  medianlc's  Hen 
upon  the  mill  property,  brought  this  action 
against  Casper  Brown  to  foreclose  the  lien. 
Defendant  filed  his  answer  and  cross-peti- 
tion, alleging  that  the  gyrators  were  purchas- 
ed upon  an  expretis  warranty,  as  follows: 
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"That  at  the  time  of  making  said  order,  and 
in  consideration  of  tbe  promises  and  agree- 
ments on  the  part  of  tbis  defendant,  and  aa  a 
further  inducement  for  placing  said  order 
with  plaintiff,  said  plaintiff  promised  and 
agreed  with  defendant  that  said  machines 
would  be  constructed  of  good  material,  of 
flrst-class  workmanship,  supplied  with  nec- 
essary and  suitable  fixtures,  and  in  ail  re- 
spects suited  for  the  work  intended."  He 
alleged  a  breach  of  this  warranty  and  asked 
damages  resulting  therefrom.  On  the  trial, 
the  Jury  found  that  an  express  warranty  had 
been  made,  and  awarded  damages  caused  by 
unseasoned  materials  used  In  the  construc- 
tion of  tbe  machines,  and  gave  a  small  judg- 
ment for  plaintiffs.  Proceedings  In  error  in 
this  court  followed,  with  the  result  that  the 
judgment  was  reversed  and  the  cause  re- 
manded for  a  new  trial.  Bhraam  t.  Brown, 
64  Kan.  466,  67  Pac.  867.  The  contract  of 
purchase,  which  consisted  of  the  written  or- 
der and  letter  of  acceptance,  is  set  out  In 
full  In  the  former  opinion  and  need  not  be  re> 
cited  bere.  The  former  judgment  was  re- 
versed for  error  in  admitting  parol  evidence 
to  show  an  express  warranty;  the  contract 
being  in  writing  and  on  its  face  complete. 
After  the  case  was  remanded  to  the  district 
court,  defendant  filed  an  amended  answer 
and  counterclaim,  and  set  up  an  Implied,  in- 
stead of  an  express,  warranty.  A  second 
trial  was  bad  on  the  amended  pleadings  in 
April,  1902,  In  which  the  Jury  returned  a 
verdict  in  favor  of  defendant  for  the  sum  of 
$43.50,  and  made  special  findings.  On  mo- 
tion of  pinlntifls,  the  verdict  and  findings 
were  set  aside,  a  new  trial  ordered,  and  the 
cause  continued.  Thereafter,  the  defendant, 
Casper  Brown,  died,  and  the  action  was  re- 
vived against  bis  administratrix  and  heirs 
at  law,  who  are  defendants  herein.  At  the 
April,  1905,  term  of  tbe  district  court,  the 
cause  was  submitted  to  the  court  on  a  stipu- 
lation, providing,  in  substance,  that  the  court 
diould  determine  wtilch  party  was  entitled 
to  and  give  judgment  upon  the  pleadings,  the 
evidence  Introduced  upon  the  second  trial, 
tbe  special  findings  and  verdict  of  the  jury, 
reserving  to  each  party  the  benefit  of  all  ob- 
jections and  exceptions  made  during  tbe 
progress  of  the  cause. 

The  findings  of  the  Jury  referred  to  In  the 
stipulation  were  numbered  from  1  to  54, 
among  which  were  the  following:  "Q.  Did 
the  plaintiff  contract  and  agree  with  Casper 
Brown  to  furnish  him  t«70  gyrators  for  use 
in  Us  mill  at  Oakley,  Kan.?  A.  Tea.  Q. 
Did  plaintiffs,  at  the  time  of  making  such 
sale,  know  that  the  machines  were  to  be  used 
for  a  special  purpose  in  and  about  defend- 
ant's mill?  A.  Yea.  Q.  Did  piainUffs,  or 
their  representatives,  at  the  time  of  making 
■aid  sale  or  taking  the  order  from  tbe  de- 
fendant, examine  the  mill  property  of  the 
defendant,  and  know  what  would  be  required 
In  the  way  of  changes  in  and  about  said 


mill.  In  order  to  Install  said  gyrators  In  said 
mill?  A.  Tea.  Q.  Did  tbe  said  defendant, 
Casper  Brown,  bave  an  opportunity  to  in- 
spect said  machines  at  tbe  time  of  giving  bis 
order  therefor?  A.  No.  Q.  Did  the  defend- 
ant. Brown,  rely  upon  the  representations  of 
the  plaintiffs  as  to  tbe  character  and  quality 
of  said  machines  and  Qielr  fitness  for  use  in 
bis  mill.  A.  Tes.  Q.  Were  tbe  plaintiflCs 
familiar  with  the  construction  and  character 
of  tbe  machine  described  as  'Wolf  gyrators/ 
which  they  sold  to  the  defendant?  A.  Tes. 
Q.  Were  tbe  machines  ordered  by  tbe  de- 
fendant from  tbe  plalntifCs  constructed  of 
good  material,  of  good  workmanship,  and 
well  suited  for  tbe  purpose  intended?  A. 
No.  Q.  If  you  answer  the  last  question  "No,' 
state  what  the  defects  ivere.  A.  Defects  caus- 
ed by  unseasoned  lumber.  Q.  What  was  tbe 
actual  value  of  tbe  machines.  A.  |375.  Q. 
How  much  do  you  allow  tbe  defendant  as 
general  damages  on  account  of  plaintiff's 
failure  to  furnish  the  defendant  with  perfect 
machines?  A.  $500.  Q.  How  much  damage 
do  you  allow  tbe  defendant  on  account  of 
loss  of  profits  on  tbe  usual  product  of  bis 
mill?  A.  $200.  Q.  How  much  damage  do 
you  allow  defendant  for  tbe  injury  to  the 
grade  of  the  fiour  referred  to?  A.  $76.  Q. 
Did  the  plaintiffs  manufacture  said  gyrators? 
A.  They  did  not  Q.  Did  the  plaintiffs,  or 
either  of  them,  see  said  gyrators  before  they 
were  delivered  to  the  defendant?  A.  No.  Q. 
Where  were  said  gyrators  manufactured?  A. 
Chambersburg,  Pa.  Q.  Where  was  the  plain- 
tiCTs  place  of  business  at  the  time  of  the 
sale  and  delivery  of  said  gyrators?  A.  En- 
terprise, Kan.  Q.  When  the  gyrators  were 
delivered  to  the  defendant,  did  he  examine 
them  for  the  purpose  of  ascertaining  the 
quality  of  material  of  which  they  were  con- 
structed? A.  No.  Q.  How  much.  If  any- 
thing, do  you  allow  tbe  defendants  for  dam- 
ages, resulting  directly  or  proximately  from 
the  use  of  unseasoned  lumber  In  the  manu- 
facture of  said  gyrators?  A.  $893.50.  Q. 
When  gyrators  like  those  In  controversy  wers 
put  upon  tbe  market  by  the  manufacturers, 
were  they  Intended  to  be  a  complete  machine 
ready  to  be  attached  by  proper  connections, 
and  made  a  part  of  a  flouring  mill?  A.  Yes. 
Q.  Leaving  out  all  considerations  of  tbe  qual- 
ity of  the  machines,  were  said  gyrators  otli- 
erwlse  properly  planned  and  constructed  for 
tbe  purjwses  for  which  they  were  sold?  A. 
Yes.  Q.  At  tbe  time  the  plaintiffs  sold  tbe 
gyrators  to  tbe  defendant,  or  at  any  time  be- 
fore the  defendant  commenced  using  said  gy- 
rators, did  the  plaintiffs,  or  either  of  tbem, 
know  that  said  gyrators  were  made  of  green 
or  nnseasoned  lumber?  A.  No,  Q.  Were  said 
gyrators  of  the  kind  ordered  by  the  defend- 
ant of  tbe  plaintiffs?  A.  No.  Q.  If  you  an- 
swer 'No'  to  the  last  question,  state  in  what 
respect  and  wherein  said  gyrators  failed  to 
be  of  the  kind  ordered  by  tbe  def »idant  from 
the  i>lalntiff8.  A.  Because  they  were  not  tt<^ 
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feet  machine*  <m  aceoimt  of  being  constrac^ 
ed  o(  unseasoned  lumber,  renderlog  them  un- 
fit to  pertorm  the  work  perfectly,  tor  which 
they  -were  put  In  the  mill." 

PlalntlfTs  moved  for  Judgment  on  the  spe- 
cial findings.  The  court  took  the  case  under 
advisement,  and  at  a  subsequent  term  gave 
Judgment  for  defendants  against  plaintiffs 
for  the  sum  of  $4H.SiO  In  accordance  with  the 
▼erdlct  and  findings.  PlalntllTs  bring  the  case 
here  for  review,  and  allege  numerous  er- 
rors. Many  orf  these  relate  to  rulings  upon 
objectiona  to  the  amended  cross-petition  fil- 
ed after  the  cause  was  remanded,  and  to  ob- 
jections to  the  evidence  introduced  by  de- 
fendants In  support  of  the  crosa-demand. 
From  the  view  we  have  taken  of  the  case,  Its 
merits  can  be  disposed  of  by  considering  the 
action  of  the  trial  court  upon  the  motion  for 
Judgment  on  the  findings. 

It  might  be  observed.  In  passing  to  the 
main  question,  that  the  Jury  beyond  doubt 
allowed  several  Items  of  alleged  damages 
twice,  and  it  is  equally  clear  that  their  find- 
ing the  value  of  tlie  machines  to  be  $375,  in 
the  face  of  the  express  terms  of  the  written 
contract  fixing  the  purchase  price  at  $875, 
was  without  warrant  of  law.  It  is  well  set- 
tled that  a  purchaser  of  goods  who  seeks  to 
recover  damages  for  a  breach  of  a  war- 
ranty must  affirm  the  contract  In  all  its 
terms,  and  is  bound  by  the  contract  price. 
He  cannot  retain  the  good^  and  at  the  same 
time  reptidlate  the  contract  Weybrlck  & 
Go.  T.  Harris,  81  Kan.  92, 1  Pac.  271.  Plain- 
tUto  were  entitled  to  a  credit,  to  start  with, 
of  the  $875,  the  price  and  value  fixed  by  the 
contract,  from  which  should  be  deducted  the 
freight  charges  of  $26  paid  by  defendants, 
and  any  damages  resulting  from  a  breach  of 
any  warranty  which  the  contract  expressed 
or  the  law  implied.  That  there  was  no  ex- 
press warranty  was  settled  by  the  former  de- 
cision. The  main  question,  therefore,  is 
tills:  From  the  facta  in  this  case,  was  there 
an  implied  warranty  by  plalntUI  that  the 
machines  would  do  the  work  for  which  they 
were  purchased?  The  doctrine  of  Implied 
warranties  In  the  sale  of  manufactured  ar- 
ticles was  stated  and  applied  In  Lukens  r. 
Frelund,  27  Kan.  664,  51  Am.  Bep.  429.  The 
syllabus  reads  as  follows:  "While,  when  an 
article  Is  ordered  from  a  manufacturer  to  be 
by  him  manufactured  for  a  specific  and  on- 
derstood  pnrpose,  there  is  in  some  cases  an 
implied  warranty  that  the  article  when  man- 
ufactured will  be  reasonably  fit  for  the  pur- 
pose Intended,  yet,  when  a  purchase  la  made 
from  blm  of  a  specific  and  completed  ar- 
ticle, he  is  to  be  regarded  as  a  dealer,  and 
bis  liability  determined  accordingly.  Field 
T.  Klnnear,  4  Kan.  476;  Bigger  v.  Bovard, 
20  Kan.  201;  Duncan  T.  Baker,  21  Kan.  99." 
Justice  Brewer,  In  the  opinion,  quotes  In  the 
following  language  from  a  well-reeognized 
authority:  "After  quite  a  review  of  the 
authorities  In  Smith's  Leading  Cases,  p.  251, 


the  author  sums  op  the  result  tbos:  'On  tb* 
whole,  therefore,  it  may  lie  doubted  whether 
there  tie  any  instance.  In  which  a  knowledge 
of  the  object  for  which  a  specific  chattel  Is 
bought  win  ralae  an  Implied  warranty  that 
it  la  fit  for  that  purpose,  although  a  failure 
to  acquaint  the  vendor  with  its  unfitness  may 
be  evidence  of  fraud,  and  thus  render  the 
vendor  liable  In  an  action  of  tort' "  The 
same  question  was  passed  upon  by  this  court 
in  Safe  ft  Lock  Co.  v.  Huston,  55  Kan.  104, 
89  Pac.  1035.  It  was  there  held  that  there 
was  no  implied  warranty  as  to  quality.  The 
court  said:  "There  is  nothing  in  this  case 
Indicating  that  the  safe  purchased  by  the 
plaintiffs  was  manufactured  especially  for 
them,  but  the  fair  Inference  la  that  it  was 
one  of  the  kind  of  safes  which  the  defendant 
manufactured  for  sale  to  whomsoever  would 
buy."  The  doctrine  of  Lukens  v.  Frelund, 
supra,  was  expressly  approved  in  Kinkel  t. 
Wlnne,  67  Kan.  100,  72  Pac  548,  62  L.  B. 
A.  696,  where  the  contract  was  for  the 
aale  and  purchase  of  a  fire  Insurance  bual- 
ness,  and  it  was  sought  to  establish  an  im- 
piled  warranty  of  the  character  and  fitness 
of  a  certain  register  showing  the  expiration 
of  policies.  In  the  opinion,  the  following 
statement  of  the  general  rule  is  quoted  from 
Iieake  on  Contracts  (2d  Ed.)  404:  '"If  an 
order  be  given  for  the  manufacture  or  supply 
of  an  article  to  satisfy  a  required  purpose, 
that  purpose,  and  not  any  specific  article,  be- 
ing the  essential  matter  of  the  contract,  the 
seller  la  then  bound,  as  a  condition  of  the 
contract,  to  supply  an  article  reasonably  fit 
for  the  purpose,  and  is  considered  as  war- 
ranting that  It  is  so.  If  an  order  be  given 
for  a  specific  article  of  a  recognized  kind  or 
description,  •  •  •  and  the  article  is  sup- 
plied, there  Is  no  warranty  that  it  will  an- 
swer the  purpose  described  or  supposed,  al- 
though intended  and  expected  to  do  so."* 
It  is  Interesting  In  tills  connection  to  note 
that  by  statute  in  England  no  such  warranty 
as  is  contended  for  in  this  case  can  arise 
by  Implication.  The  English  sale  of  goods 
act  upon  thla  subject  is  as  follows:  "14. 
Subject  to  the  provisions  of  this  act  and  of 
any  statute  in  that  behalf,  there  is  no  Im- 
plied warranty  or  condition  as  to  the  quality 
or  fitness  for  any  particular  purpose  of  goods 
supplied  under  a  contract  of  sale,  except  as 
follows:  (1)  Where  the  buyer,  expressly  or 
by  implication,  makes  known  to  the  seller 
the  particular  pnrpose  for  which  the  goods 
are  required,  so  as  to  show  that  the  buyer 
relies  on  the  seller's  skill  or  Judgment,  and 
the  goods  are  of  a  description  which  it  is 
In  the  course  of  the  seller's  business  to  sup- 
ply (whether  he  be  the  manufacturer  or  not), 
there  Is  an  Implied  condition  that  the  goods 
shall  be  reasonably  fit  for  such  purpose,  pro- 
vided that  In  the  case  of  a  contract  for  the 
sale  of  a  specified  article  under  its  patent  or 
other  trade-name  there  Is  no  Implied  condi- 
tion as  to  its  fitness  for  any  particular  pu> 
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pose."  The  scope  of  this  proTlso  la  stated  by 
Lord  Russell,  C.  J.,  In  the  following  lan- 
guage: "That  obvionaly  Is  Intended  to  meet 
the  case,  not  of  the  supply  of  what  I  may 
call  for  this  purpose  raw  commodities  or  ma- 
terials, but  for  Hbe  supply  of  manufactured 
articles — steam  ploughs,  or  any  form  of  In- 
yentlon  which  has  a  known  name,  and  Is 
bought  and  sold  under  Its  known  name,  pat- 
ented or  otherwise.  Gillespie  Bros.  &  Co.  y. 
Cheney,  Egger  &  Co.,  2  Q.  B.  58,  at  64." 
The  common-law  rules  on  the  subject  of  Im- 
plied conditions  or  warranties  as  to  quality 
or  fitness  are  referred  to  and  the  cases  classi- 
fied in  Jones  ▼.  Just,  li.  R.  8  Q.  B.  197,  37 
Ik  J.  Q.  B.  89,  where  the  particular  warranty 
under  consideration  Is  spoken  of  in  the  fol- 
lowing language:  "Thirdly,  where  a  known, 
described,  and  defined  article  Is  ordered  of  a 
manufacturer,  although  it  Is  stated  to  be  re- 
quired by  the  purchaser  for  a  particular  pur- 
pose, still,  if  the  known,  described,  and  de- 
fined ttiing  be  actually  supplied,  there  Is  no 
warranty  that  it  shall  answer  the  particular 
purpose  intended  by  the  buyer"— citing  Chan- 
ter T.  Hopkins,  4  M.  &  W.  399.  The  English 
statute  on  this  subject  is  discussed  and  the 
leading  cases  under  the  statute  which  la 
declaratory  of  the  common  law  are  cited  In 
Benjamin  on  Sales  (5th  Bd.)  622,  623,  635. 
In  Davis  Calyx  Drill  Co.  ▼.  Mallory,  137 
Fed.  332,  69  li.  R  A.  973,  69  G.  O.  A.  662. 
there  was  a  written  contract  for  the  purchase 
of  a  drill  described  in  the  manufacturers' 
catalogue.  The  purchaser  relied  upon  as- 
surances made  before  the  contract  was  en- 
tered Into  to  the  efCect  that  the  drill  would 
be  suitable  for  drilling  through  certain  strata 
of  rock  in  Lucas  county,  Iowa,  and  sought 
to  recover  damages  upon  the  theory  that, 
because  the  manufacturer  knew  the  special 
purpose  for  which  the  drill  was  purchased, 
there  was  an  Implied  warranty  that  It  would 
be  suitable  for  such  purpose.  It  was  held: 
"An  Implied  warranty  that  an  article  will  be 
fit  for  a  particular  purpose  may  be  inferred 
from  a  contract  to  make  or  furnish  it  to  ac- 
complish that  specific  purpose,  because  the 
accomplishment  of  the  purpose  Is  the  es- 
sence of  this  contract  •  •  •  But  no  Im- 
plied warranty  of  such  fitness  arises  out  of 
a  contract  to  make  or  supply  a  described  and 
definite  article,  although  the  vendor  knows 
that  the  vendee  Is  purchasing  it  to  accom- 
plish the  specific  purpose,  because  the  es- 
sence of  this  contract  is  the  delivery  of  the 
specific  article,  and  not  the  accomplishment 
of  the  purpose."  So  in  Seltz  v.  Brewers'  Re- 
frigerating Co.,  141  U.  8.  610,  2  Sup.  Ct.  46, 
85  L.  Ed.  837,  the  manufacturer  was  Inform- 
ed that  plaintiff  desired  to  dispense  with 
the  use  of  Ice  in  cooling  his  brewery;  that, 
unless  the  proposed  machine  would  cool  150,- 
000  cubic  feet  of  air  to  a  certain  degree,  it 
would  l>e  of  no  value.  The  manufacturer  as- 
sured him  that  the  machine  would  answer 
the  pnipose^  and  plaintiff  entered  into  the 


written  contract  relying  upon  snch  represen- 
tation. The  contract  was  for  the  pnrchaae  of 
a  certain,  specific  machine  which  failed  to 
answer  the  purpose  for  which  it  was  pur- 
chased. The  Supreme  Court  held  that  there 
was  neither  an  express  nor  an  Implied  war- 
ranty that  the  machine  would  answer  the 
purpose.  As  said  in  Davis  Calyx  Drill  Oo. 
v.  Mallory,  supra,  "it  is  not  the  familiarity 
of  the  purchaser  with  tiie  character  aad 
work  of  the  machine  ordered,  but  the  identi- 
ty of  the  thing  described  in  the  contract, 
which  brings  the  latter  within  the  rule" 
that  there  is  no  implied  warranty  of  fltneas 
where  a  known,  definite,  and  described  thing 
is  purchased. 

A  recent  case  In  point  Is  Lombard  W.  W. 
O.  Co.  V.  Great  Northern  Paper  Co.,  63  Atl. 
655,  101  Me.  114.  6  L.  R.  A.  (N.  S.)  180. 
There,  as  here,  the  written  contract  con- 
sisted of  a  proposal  to  purcliase  and  an  ac- 
ceptance. The  things  purchased  were  auto- 
matic water-wheel  governors,  described  as 
"four  (4)  of  our  type  'B'  governors,  and  four 
(4)  of  our  '23'  balanced  relief  valves."  It 
was  contended  that  the  governors  were  not 
adapted  to  the  purpose  intended,  and  that 
there  was  an  implied  warranty  that  ttiey 
would  be  suitable  for  the  purpose  of  de- 
fendants' plant  The  court  said  In  the  opin- 
ion: "It  would  be  sufficient  to  say  that 
the  existence  of  this  Implied  warranty  as 
part  of  the  contract  Is  negatived  by  Its  ex- 
plicit terms  defining  the  guaranties  of  the 
plaintiff,  by  the  fact  that  it  contains  express 
guaranties  which  by  the  legal  constructton 
exclude  all  others,  and  by  the  fact  that  the 
good*  sold  were  articlet  *»oh  <u  the  vendor 
in  the  ordinary  eowne  of  hU  biMtnese  mcm- 
ufactured  for  the  ifenerel  market.  When  a 
contract  la  in  writing,  an  additional  warran- 
ty, not  expressed  or  implied  by  its  terms, 
that  the  article  is  fit  for  the  particular  use, 
cannot  be  added  by  Implication."  (The  Ital- 
ics are  ours.)  In  addition  to  the  foregoing, 
the  following  cases  announce  the  same  doc- 
trine: Cleveland  Punch  &  Shear  Works  Co. 
V.  Consumers'  Carbon  Co.,  78  N.  B.  1009,  78 
Ohio  St  153;  Grand  Avenue  Hotti  Oo.  ▼. 
Wharton,  79  Fed.  43,  24  a  O.  A.  441 ;  Stor- 
age Co.  V.  Woods  &  Zent  99  Mich.  269,  S8 
N.  W.  320,  41  Am.  St  Rep.  690;  Peoria  Grape 
Sugar  Co.  v.  Tumey,  175  111.  631,  Bl  N.  B. 
587;  Wledeman  v.  Keller,  171  III.  93,  49  N. 
B.  210;  Gossler  v.  Bagle  Sugar  Refinery,  103 
Mass.  831 ;  Milwaukee  Boiler  Oo.  v.  Duncan, 
87  Wis.  120,  68  N.  W.  232, 41  Am.  St  Rep.  SS; 
Goulds  V.  Brophy,  42  Minn.  100,  43  N.  W.  834. 
6  L.  R.  A.  892;  Wheaton  Roller-Mill  Co.  v. 
John  T.  Noye  Mnfg.  Co.,  66  Minn.  156,  68  N. 
W.  854;  Whltmore  et  aL  v.  South  Bos- 
ton Iron  Company,  2  Allen  (Mass.)  52;  Ot- 
tawa Bottle  &  Fllnt-Glass  Oo.  v.  Gunther 
(C.  O.)  31  Fed.  208. 

In  15  American  &  English  Encyclopedia 
of  Law,  p.  1236,  note  6,  the  case  of  Smith  v. 
McNalr,  19  Kan.  830,  27  Am.  Rep.  U7,  U  clt> 
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ed  aa  holding  generally  that  a  dealer  is  lia- 
ble to  a  purchaser  of  goods  upon  an  Uuplied 
warranty  as  to  fitness  and  quality.  There 
the  vendor  sold  certain  papers  purporting  on 
their  face  to  be  genuine  school  district  bonds, 
which  turne<l  out  to  be  forgeries.  The  ven- 
dor was  held  liable.  The  distinction  between 
that  case  and  this  is  that  there  the  vendor 
did  not  deliver  the  thing  purchased.  In  the 
opinion  Chief  Justice  Hortou  stated  the  rule 
as  follows :  "The  rule  is  that,  if  one  person 
applies  to  another  to  purchase  an  article  for 
a  particular  purpose,  and  the  person  so  ap- 
plied to  sells  blui  the  article  knowing  that 
the  purchaser  relies  upon  his  complying  with 
his  request,  the  law  implies  that  the  article 
is  delivered  with  a  warranty  that  it  is  the 
article  called  for."  It  will  be  readily  seen 
that  the  case  does  not  decide  that  there  is  an 
implied  warranty  on  the  part  of  the  dealer 
that  the  thing  sold  will  answer  the  purpose 
intended  by  the  buyer,  but  that  the  Implied 
warranty  is  that  the  thing  called  for  by  the 
contract  of  purchase  shall  be  delivered. 

Another  case  cited  In  the  same  note,  where 
the  vendor  was  a  dealer,  and  it  was  held  that 
there  was  an  Implied  contract  as  to  quality, 
is  that  of  Shaw  v.  Smith,  45  Kan.  3.%. 
25  Pac.  886,  11  L.  R.  A.  681.  Shaw  &  Co. 
were  dealers  in  flaxseed,  and  Smith  entered 
into  a  contract  with  them  by  which  they 
were  to  furnish  flaxseed  for  him  to  sow  and 
raise  a  crop  from.  The  dealers  were  to  pur- 
chase the  crop  from  blm  uix>n  certain  twms 
Htated  in  the  contract.  The  dealers  did  not 
have  the  flaxseed  at  the  time  the  contract 
was  made.  They  afterwards  furnished  flax- 
fieed  which  appeared  to  be  good,  and  which 
both  parties  l)elleved  to  be  good.  In  fact  it 
was  worthless.  It  was  held  that  there  was 
an  implied  warranty  that  the  seed  sltould  be 
xufflcient  for  the  pniiKMie  of  sowing  and 
raising  a  crop.  It  was  said  in  the  opinion: 
"The  entire  contract  when  made  was  execu- 
tory, and  it  was  to  be  executed  and  perform- 
ed afterward,  and  to  be  performed  in  parts 
and  at  different  times.  The  seller  was  first 
to  furnish  the  seed,  and  he  did  so  In  about 
10  days  after  the  contract  was  made,  and  of 
course  the  seed  was  to  be  a  kind  of  seed  that 
would  grow."  This  was  necessarily  implied 
from  the  fact  that  Smith  was  to  sow  it  and 
raise  a  crop  therefrom,  which  the  vendor  of 
the  seed  was  to  purchase  upon  certain  terms 
and  conditions  mentioned  in  the  contract  It 
will  be  observed  that  warranty  of  quality 
was  one  which  the  particular  facts  and  cir- 
cumstances of  that  case  necessarily  raised  by 
implication.  The  vendor  did  not  deliver  the 
kind  of  seed  necessarily  contemplated  by 
both  parties  when  the  contract  was  made. 
The  contract  was  executory,  and  it  Is  well 
settled  that  a  different  rule  obtains  where 
goods  are  sold  and  delivered  upon  an  execut- 
ed contract,  as  In  the  present  case.  15  A.  & 
B.  Enc.  of  Law,  1239. 

In  Mechem  on  Sales,  i  1340.  the  author 
say«:    "The  Implied  warranty  of  fitness  is 


not  to  be  extended  to  cases  which  lack  the 
necessary  conditions  upon  which  it  depends. 
The  essence  of  the  rule  is  that  the  contract 
is  executory;  that  the  particular  article  is 
not  designated  by  the  buyer;  that  only  his 
need  is  known;  that  he  does  not  undertake 
or  is  not  able  to  determine  what  will  best 
supply  his  need,  and  therefore  necessarily 
leaves  the  seller  to  make  the  determination 
and  take  the  risk ;  and  If  these  elements  are 
wanting,  the  rule  does  not  apply." 

At  the  time  the  machinery  in  this  case  was 
purchased,  plaintiffs  in  error  were  engaged 
at  Enterprise,  Kan.,  in  the  business  of  manu- 
facturing and  selling  mill  machinery.  The 
machines  in  controversy  were  not  manufac- 
tured by  them,  but  were  made  by  Wolf  Bros, 
at  Chambersburg,  Fa.,  and  shipped  direct  to 
the  purdiaser  from  the  manufacturers.  Plain- 
tiffs are  dealers,  and  the  findings  are  that 
they  did  not  see  the  machines  nor  have  an 
opiwrtunity  to  do  so  until  after  they  were  In 
operation.  There  is  a  finding  also  that  the 
machines  turned  out  by  the  manufacturers 
and  pla<«d  utK>n  the  market  were  complete  In 
themselves  and  required  only  to  be  attached 
by  suitable  connections  to  be  operated.  It 
appears  that  the  machines  were  described  In 
the  manufacturers'  catalogue,  and  that  32 
similar  machines  had  been  sold  in  Kansas 
and  were  In  operation  when  Casper  Brown, 
after  corresponding  with  some  of  the  owners 
of  mills  where  the  same  machinery  were  in 
use,  made  his  purchase.  The  contract  relied 
upon  hy  plaintiffs  in  error  appears  to  be  the 
same  contract  in  every  respect  that  it  was 
when  the  case  was  here  before.  It  was  then 
held  that  the  written  contract  comprised  In 
the  order  and  letter  of  acceptance  could  not 
be  varied  or  extended  by  parol  evidence  to 
cover  matters  upon  which  the  writings  them- 
selves were  silent.  It  was  said:  "Nothing 
remained  to  complete  the  contract  save  the 
delivery  of  the  machines  in  accordance  with 
its  terms.  The  terms  of  the  contract,  the  ex- 
tent of  the  obligation  undertaken  by  the  par- 
ties, are  embodied  In  and  limited  to  what  Is 
expressed  In  the  writing,  and,  as  no  words  of 
warranty  are  employed,  it  will  he  conclusive- 
ly presumed  that  no  warranty  was  Intended 
or  existed."  This  language  had  reference  to 
an  attempt  to  prove  an  express  warranty  b.v 
evidence  of  an  oral,  contemporaneous  agree- 
ment. In  the  concluding  paragraph  of  the 
opinion.  Justice  Pollock,  speaking  for  the 
court,  observed  that  numerous  cases  had 
been  cited  upon  the  law  applicable  to  Implied 
warranties,  and  that  they  were  Inapplicable 
to  the  case  of  an  express  warranty,  and  fur- 
ther remarked:  "Had  the  defendant  based 
his  action  for  affirmative  relief  upon  the  ex- 
istence of  an  implied  warranty,  and  had  the 
trial  court  submitted  this  theory  of  the  case 
to  the  jury,  the  argument  so  made  would 
have  been  applicable  to  such  a  case,  but  can- 
not be  given  weight  here." 

After  the  case  was  remanded,  it  was  pos- 
sibly assumed  from  the  rentftrk  quoted  that 
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tb«  same  warranty  could  t>e  establlsbed  by 
parol  evidence  by  merely  amending  tbe  an- 
swer BO  as  to  call  tbe  warranty  an  Implied, 
instead  of  an  express,  one.  But  nothing  in 
tbe  former  opinion  warrants  the  assumption. 
It  appears,  however,  from  the  record,  that 
the  testimony  at  tbe  last  differs  but  slightly 
from  that  Introduced  on  the  first  trial.  While 
defendants  were  not  permitted  In  so  many 
words  to  testify  to  an  oral  agreement  as  to 
quality  and  fitness,  th^  were  permitted  to 
testify  to  conversations  between  plaintifb 
and  Casper  Brown,  and  representations  to 
him  by  them  with  respect  to  the  quality  and 
fitness  of  the  machines  to  do  tbe  work  his 
mill  required,  and  their  advice  and  sugges- 
tions to  him  in  reference  to  making  changes 
in  the  mill  to  accomplish  certain  results,  all 
of  which  occurred  before  the  written  con- 
tract was  made.  Thus,  by  parol  evidence, 
mach  of  which  was  the  same  as  on  the  first 
trial,  defendants  were  permitted  to  establish 
the  Identical  defense  which  the  former  deci- 
sion held  could  not  be  made,  and  extended  by 
such  proof  tbe  obligations  of  the  contract  to 
cover  matters  upon  which  the  contract  Is  si- 
lent That  there  is  no  such  magic  In  words 
must  be  apparent.  The  case  In  this  aspect 
presents  many  points  of  similarity  to  that  of 
Storage  Co.  v.  Woods  &  Zent,  99  Mich.  269, 
58  N.  W.  820,  41  Am.  St.  Rep.  CI99.  The 
written  contract  In  that  case  was  for  the  sale 
and  purchase  of  certain  machinery  for  use 
In  refrigeration,  described  as  "our  20x40  re- 
frigerator." The  action  was  to  recover  the 
contract  price,  and  tbe  defense  was  an  ex- 
press warranty  that  the  apparatus  would 
preserve  fresh  meats  from  30  to  SO  days,  and 
that  It  failed  to  do  so.  The  court  Instructed 
the  Jury  that  tbe  written  contract  could  not 
be  varied  by  parol  evidence,  and  withdrew 
the  defense  of  an  express  warranty,  but  gave 
an  Instruction  that  If  they  found  from  the 
evidence  that  defendants  purchased  tbe  ap- 
paratus for  a  special  purpose  made  known  to 
plaintiff,  and  relied  upon  the  Judgment  and 
knowledge  of  plaintiff,  and  not  on  their  own, 
then  there  was  an  implied  warranty  that  the 
system  furnished  should  be  reasonably  fit 
and  suitable  for  that  particular  purpose.  In 
the  opinion  the  court  says:  "The  effect  of 
these  instructions,  taken  in  connection  with 
tbe  first  mentioned,  was  to  permit  the  jury 
to  find  that  there  was  no  express  warranty, 
but  that  there  was  an  Implied  one,  based  on 
the  very  evidence  relied  on  to  show  the  ex- 
press warranty;  In  effect  holding  that  while 
parol  evidence  was  inadmissible  to  show  an 
express  warranty,  it  might  be  received  to  es- 
tablish an  implied  one.  Implied  warranties 
are  not  unknown,  and  they  are  by  no  means 
limited  to  parol  contracts.  Thus,  there  is  or- 
dinarily an  implied  warranty  of  title  where 
there  Is  a  contract  of  sale  of  personal  prop- 
erty. Again:  'If  a  thing  be  ordered  of  the 
manufacturer  for  a  special  purpose,  and  tt 
be  supplied  and  sold  for  that  purpose,  there 
la  an  Implied  warranty  that  it  is  fit  for  that 


imrpose.'  This  principle,  lu>w«fer,  Is  limited 
to  cases  where  a  thing  is  ordered  for  a  spe- 
cial purpose,  and  cannot  be  applied  to  cases 
where  a  special  thing  is  ordered,  althon^  It 
be  Intended  for  a  special  purpose.  1  I'ar- 
sons  on  Contracts,  687.  *  •  •  But  it  is 
a  rule  of  general  application  that  warranties, 
whether  express  or  Implied,  can  only  Issue 
from  the  contract  Itself,  and  It  must  be  a  le- 
gal deduction,  and  cannot  depend  upon  ex- 
trinsic evidence,  exc^t  as  It  may  be  nece«> 
sary  for  tbe  explanation  of  some  latent  am- 
biguity. *  *  *  In  the  present  case,  tbe 
defendants  contracted  for  tbe  purchase  and 
erection  In  their  refrigerator  of  an  apparatus 
patented  by  the  plaintiff,  and  called  the  *Mc- 
Cray  Patent  System  of  Kefrigeratiou.'  Be- 
yond tbe  name,  there  is  nothing  to  show  that 
it  was  anything  In  the  natare  of  a  refrigerat- 
ing process.  Tbe  contract  does  not  show 
that  it  was  designed  to  preserve  meats,  or 
that  tbe  defendants  had  anything  to  do  with 
meats.  It  does  not  appear  what  use  it  was 
Intended  for,  or  tbat  tbe  plaintiff  bad  any 
information  upon  the  subject  No  warranty 
can  be  Implied  from  this  tbat  It  would  pre- 
serve meat  for  any  particular  length  oC 
time." 

In  tbe  case  at  bar,  the  machines  are  de- 
scribed In  tbe  contract  as  "Wolf  gyrators.  1 
No.  6-20  sieve  4  reduction  machine.  1  No. 
6-30  sieve  6  reduction  machine."  It  also 
appears  that  with  the  machines  the  manu- 
facturer was  to  furnish  sieves  to  change  the 
granulation  of  flour  from  coarse  to  fine,  and 
that  the  machines  were  to  i>e  Installed  In  a 
flouring  mill.  The  contract  Is  silent  as  to 
any  special  purpose  for  which  they  were  pur- 
chased, and  since  tbe  contract  was  for  the 
sale  of  a  specific,  definite  article,  manufac- 
tured and  supplied  to  the  trade  generally  by 
the  manufacturers,  there  was  no  Implied 
warranty  that  It  would  answer  to  or  be  suit- 
able for  a  particular  purpose.  The  following 
language  from  Johnson  v.  Powers,  3  Pac. 
625,  65  Cal.  179,  is  quoted  with  approval  in 
Rogers  v.  Perrault  41  Kan.  385,  21  Pac. 
287:  "'If  tbe  contract  between  tbe  vendor 
and  vendee  be  reduced  to  writing,  nothing 
which  is  not  found  In  tbe  writing,  except 
that  which  Is  presumed  by  law  from  that 
which  Is  written,  can  be  considered  as  a  part 
of  tbe  contract* " 

But  tt  Is  claimed  that  the  defects  which 
rendered  the  machines  unsuitable  were  la- 
tent defects  caused  by  the  use  of  unseasoned 
lumber  in  constructing  them.  The  findings 
establish  as  facts  that  plaintiffs,  who  were 
dealers,  and  not  the  manufacturers,  had  no 
opportunity  to  see  the  machines  until  after 
they  were  delivered,  and  had  no  knowledge 
of  tbe  latent  defects.  There  was  no  Implied 
contract  on  tbe  part  of  plaintiffs  tlAt  the  ma- 
terials of  which  the  machines  were  con- 
structed should  be  sound.  "Where  the  ven- 
dor Is  not  tbe  manufacturer,  and  the  pur- 
chaser knows  this  fact,  the  former  Is  not 
responsible  for  latent  defects,  in  the  absence 
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«f  proof  of  an  ezpren  waTrant^  or  of  fraad 
and  deceit  npon  the  part  of  the  mUer."  16 
A.  &  B.  Enc.  of  Latr,  1238. 

From  these  considerations.  It  Is  apparent 
that  upon  the  findings  plaintiffs  were  en- 
titled to  Judgment  establishing  and  foreclos- 
ing their  lien  for  the  amount  of  the  purchase 
price  of  the  machines  lees  the  amount  paid 
for  freight. 

The  cause  will  therefore  be  reversed  and 
remanded  for  further  proceedings  In  accord* 
ance  with  these  Ttows.  All  the  Justices  con- 
-corring. 


<46  Wash.  tST) 
CANADIAN  BANE  OF  GOMMEROB  r. 
BINGHAM. 

-(Snpreme  Court  of  Washington.    Ang.  1,  1007.) 

Banks  ahd  Bahkwo— Pati«nt  of  Foboed 
Checks— Rights  as  Between  Banks. 
A  bank,  which  pays  forced  checks  drawn 
on  it  to  another  bank,  which  has  cashed  the 
same,  on  subsequently  discovering  the  forgery 
and  demanding  the  money  paid  to  the  other 
bank  before  that  bank  has  been  placed  in  any 
worse  position  than  it  would  have  been,  bed 
the  drawee  refused  payment  when  the  checks 
were  presented  to  it,  may  recover  from  such 
other  bank  the  amount  lo  paid  it. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig, 
.  6,  Banks  and  Banking,  I  458.] 

Appeal  from  Superior  Court,  Skagit  Gonn- 
tj;  Geo.  A.  Joiner,  Judge. 

Action  by  the  Canadian  Bank  of  Commerce 
against  C.  B.  Bingham,  doing  business  as  C 
B.  Blngbam  &  Co.,  to  recover  money  paid 
b7  plaintiff  to  defendant  on  forged  checks. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Smith  &  Brawley,  for  appellant.  Million, 
Honser  A  Shranger,  for  respondent. 

ROOT,  3.  This  case  was  before  the  court 
once  heretofore,  and  may  be  found  reported 
In  80  Wash.  484,  71  Pac.  43,  60  L.  B.  A.  955, 
to  which  reference  Is  made  for  a  more  com- 
plete statement  of  the  facts  and  for  a  dis- 
cussion and  determination  of  most  of  the 
legal  propositions  presented  on  the  present 
appeaL  At  that  time  the  action  of  the  lower 
court  in  sustaining  a  demurrer  to  plaintiff's 
complaint  was  held  erroneous,  and  the  case 
was  remanded  for  a  trial.  Upon  the  hearing 
It  was  established  that  one  of  the  forged 
diecks  in  question  was  presented  to  this  ap- 
pellant at  his  banking  house  at  Sedro-Wool- 
ley,  by  some  one  whom  none  of  the  bank  of- 
ficers could  recall,  and  cashed  by  appellant; 
the  check  being  indorsed  by  the  name  of  the 
payee,  a  person  known  to  none  of  the  offlcen 
of  the  bank,  nor  to  the  logging  company, 
whose  officers'  names  were  upon  the  cbedE, 
one  genuine  and  one  a  forgery.  The  otha 
checks  InTolred  were  presented  to  this  ap- 
pellant at  his  bank  in  Sedro-WooUey,  by  varl- 
ons  business  men  In  said  town,  they  baTing 
cashed  the  same  or  received  them  In  pay- 
ment  for  goods  when  presented  in  the  course 
of  business.    At  the  close  of  the  evidence 


the  trial  court  made  findings  and  conelusloiui 
In  favor  of  the  plaintiff,  and  rendered  Jud<- 
ment  thereupon,  from  which  this  appeal  Ui 
taken. 

It  is  contended  by  appellant  that  the 
evidence  shows  no  negligence  whatever  upon 
his  part,  and  that  the  negligence  of  the  re- 
spondent in  accepting  and  cashing  the  checks 
when  It  had  at  hand  the  signatures  of  the 
logging  company's  officers,  by  an  examina- 
tion of  which  It  would  have  detected  a  for- 
gery. Is  sufficient  to  defeat  respondent's  ac- 
tion. It  Is  urged  that  the  statute,  as  well 
08  the  common  law,  required  the  respondeat 
to  know  the  signatures  of  its  depositors,  and 
that  having  accepted  and  paid  the  checics,  It 
cannot  now  recover  the  money.  It  seems  to 
us  that  the  holdings  of  the  court  when  the 
case  was  here  before  are  conclusive  against 
the  appellant  at  this  time.  These  chedcs 
were  forgeries.  They  never  had  any  value. 
When  the  forger  passed  them,  It  was  an  act 
of  fraud,  and  every  one  who  advanced  or 
paid  money  as  a  consideration  for  one  of 
these  checks  did  it  as  a  result  of  deception, 
fraud,  or  mistake.  Hence  every  one  who 
handled  one  of  these  checks  and  received 
money  In  consideration  thereof  thereby  re- 
ceived something  for  nothing.  As  a  general 
proposition  money  so  received  cannot  be  with- 
held when  demanded  by  the  party  who,  by 
fraud,  misrepresentation,  or  mistake,  paid 
said  money  for  something  which  he  supposed 
to  be  of  value,  but  which  as  a  matter  of  fact 
and  law  was  valueless.  In  the  opinion  hand- 
ed down  before  the  following  appears :  "Cer- 
tainly the  governing  principle  npon  which 
the  respondent  [now  appellant]  is  entitled  to 
retain  the  appellant's  money.  If  be  Is  so 
entitled,  is  that  by  the  action  of  the  appel- 
lant he  has  Iteen  prevented  from  recovering 
the  money  out  of  which  he  had  been  defraud- 
ed by  the  forger  before  the  appellant  had  tak- 
en any  action  In  the  premises ;  or,  stated  af- 
firmatively, that  be  has  been  prejudiced  by 
the  action  of  the  appellant  la  paying  the 
check,  Instead  of  allowing  it  to  go  to  protest 
This  is  in  harmony  with  the  undisputed 
rule  that  a  drawer  or  maker  of  a  check,  who 
is  deceived  by  a  forgery  of  bis  own  signature, 
may  recover  the  payment  back,  unless  his 
mistake  has  placed  an  Innocent  holder  of 
the  paper  In  a  worse  position  than  he  would 
have  been  In  If  the  discovery  of  the  forgery 
had  been  made  on  presentation,  and  with  the 
rule  that  allows  the  maker  of  a  note,  who 
pays  It  over  his  own  forged  signature,  to 
recover,  from  the  person  who  received  it, 
for  money  paid  by  mistake,  unless  his  neg- 
ligence has  caused  loss  to  an  innocent  pur- 
chaser. There  are  no  arbitrary  rules  of  law 
governing  these  cases,  and  none  are  con- 
tended for." 

Under  this  ruling  the  respondent  was  «t- 
titled  to  recover,  unless  respondent's  negli- 
gence caused  ^  loss  to  this  appellant  It  la 
doubtless  true  that  the  respondent  was  guilty 
of  negligence  In  not  promptly  discovering  the 
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forgery  and  notifying  this  appellant  It  Is 
also  quite  evident  tbat  appellant,  or  who- 
soever first  cashed  these  forged  chedcs,  was 
guilty  of  some  negligence  In  not  having  the 
party  properly  Identified.  But,  laying  aside 
the  question  of  negligence  as  to  appellant 
and  those  from  whom  he  bought  the  checks. 
It  does  not  appear  from  the  pleadings  and 
evidence  in  this  case  that  the  appellant  suf- 
fered loss  by  reason  of  the  delay  or  negli- 
gence of  respondent.  If  the  appellant  had 
made  a  showing  that  at  the  time  he  was  ap- 
prised of  the  forgery  he  was  unable  to  col- 
lect the  money  which  he  had  paid  for  said 
checks,  but  that  be  could  have  done  so  if  re- 
spondent bad  promptly  detected  the  forgery, 
as  it  should  have  done,  be  would  doubtless 
have  a  defense  to  this  action.  But  nothing 
of  the  Iclud  appears.  So  far  as  this  record 
shows,  the  appellant,  when  apprised  of  the 
forgery,  could  have  recovered  from  each  of 
tbe  parties  from  whom  he  received  the  checks 
the  amount  of  money  paid  therefor,  or  was 
In  as  good  a  position  to  have  done  so  as  be 
would  have  been,  bad  tbe  respondent  imme- 
diately protested  the  checks  and  notified  him 
«f  the  forgery.  We  think  the  judgment  of 
the  trial  court  was  in  accord  with  the  prin- 
ciples enimciated  in  the  opinion  of  this  court 
upon  the  former  bearing. 
The  judgment  Is  affirmed. 

HADLEY,  C.  J.,  and  FULLERTON    and 
MOUNT,  JJ.,  concur. 


(46  Wash.  686) 

MORRIS  et  uz.  t.  HEALT  LUMBER  00. 

et  al. 

(Supreme  Court  of  Washington.    Aug.  2,  1907.1' 

1.  LiANDLOBD   AND    TENANT  —  LEASE  —  ABAN- 
DONMENT. 

The  failure  to  build  a  logging  road  or  rall- 
load  under  a  lease  of  premises  "for  a  logging 
road  or  railroad  to  be  thereafter  constructed" 
was  not  such  an  atmndonment  of  the  lease  as 
to  entitle  lessors  to  re-enter  before  expiration 
of  the  term. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  (  S66.] 

2.  Same— Tenahct  fob  IwDEFiNrrE  Term. 

A  lease  for  one  year,  and  so  on  from  year 
to  year,  until  the  same  should  be  terminated  at 
the  end  of  the  first  or  any  subse<^uent  year  by 
lessee  giving  one  month's  notice  in  writing  to 
that  effect,  and  providing  that  failure  to  pay 
rent  should  werk  a  forfeiture  thereof,  was  not 
a  lease  for  an  indefinite  term,  within  Ballinger's 
Ann.  Codes  &  St.  |  4570. 
8.  Sake— Lack  of  MtrruAi-rrT. 

A  lease,  under  which  lessee  may  at  its  op- 
tion hold  the  premises  indefinitely,  or  terminate 
it  on  one  month's  notice,  and  conferring  no 
right  on  lessor  to  terminate  tbe  same  while  the 
rent  should  continue  to  be  paid,  is  not  thereby 
tendered  void  for  lack  of  mutuality. 
4.  Evidence  —  Pabol  Evidence  —  Vabtiho 
Terms  of  Lease. 

Parol  evidence  to  show  that  a  lease  was 
made  on  a  condition  that  would  defeat  it  is  in- 
admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  20,  Evidence,  |  1932.] 


Appeal  from  Superiw  Court,  King  Conntr; 
Arthur  B.  Griffin,  Judge. 

Action  by  Shamgar  Morris  and  another 
against  the  Healy  Lumber  Company  and  oth- 
ers. From  a  judgm^it  for  defendants,  plaln- 
tlflTs  appeal.    Affirmed. 

Walter  S.  Bolton,  for  appellants.  Brown- 
ell  &  Coleman,  for  respondents. 

FULLERTON,  J.  The  appellants  brought 
this  action  against  the  respondents  to  pro- 
cure a  cancellation  of  a  written  lease  and  t» 
recover  tbe  possession  of  certaN  lands  held 
by  tbe  respondents  under  and  by  virtue  of 
the  lease.  The  facts  necessary  to  an  under- 
standing of  tbe  controversy  are,  in  sub- 
stance, these:  Tbe  appellants  own  certain 
lands  situated  in  King  county,  described,  ac- 
cording to  tbe  United  States  government  sur- 
veys, as  tbe  N.  E.  ^  of  tbe  N.  E.  %  of  sec- 
tion 0,  and  tbe  N.  %  of  tbe  N.  W.  %  and  the 
N.  W.  %  of  tbe  N.  E.  ^.  of  section  10,  all  in 
township  25  N.  of  range  7  K.  of  the  Willa- 
mette meridian.  The  respondent  Healy  Lum- 
ber Company  owns  land  abutting  upon  tbe 
appellants'  land  on  tbe  north,  east  and  south. 
The  land  of  the  respondent  is  valuable  chief- 
ly for  the  timber  standing  upon  it  Owing  to 
the  topography  of  the  country  In  its  vicinity, 
tbe  lands  of  the  respondent  cannot  be  logged 
profitably  without  brluging  the  togs  out 
through  certain  gulleys  or  ravines  which  ex- 
tend diagonally  across  the  appellants'  land. 
In  the  year  1889,  the  resiwndent  was  engaged 
In  logging  the  land  lying  north  of  the  land  of 
the  appellants,  and  was  bringing  the  logs  out 
over  a  road  extending  diagonally  across  the 
two  western  40-acre  tracts  above  described, 
having  theretofore  entered  into  a  wrlttei 
agreement  with  tbe  appellants  which  granted 
it  that  right  In  tbe  year  named,  a  dispute 
arose  between  the  parties  as  to  the  extent  of 
tbe  rights  conferred  by  the  agreement  and 
an  action  was  begun  by  the  appellants  against 
the  respondent  to  have  them  judicially  deter- 
mined. This  action  was  settled  by  tbe  ex- 
ecution of  the  agreement  out  of  which  the 
action  at  bar  arises.  Tbe  latter  agreement 
contained  seven  clauses,  only  two  of  whidi, 
however,  are  material  to  the  present  contro- 
versy. By  the  first  clause,  the  appellants 
leased  to  the  respondent  for  three  years, 
"and  no  longer,"  the  right  to  construct  and 
operate  a  logging  road  through  the  two  west- 
ern 40-acre  tracts,  together  with  the  right 
to  use  a  small  lake  near  the  southern  bound- 
ary of  the  land  as  a  storage  ground.  By  the 
third  clause  they  leased  to  the  respondent  a 
strip  of  land  100  feet  wide,  being  50  feet  on 
each  side  of  a  line  theretofore  surveyed 
through  the  two  eastern  40-acre  tracts,  for  • 
logging  road  or  railroad  to  be  thereafter  oon> 
structed,  and  a  tract  of  land  in  the  north- 
west corner  of  the  N.  E.  ^  of  the  N.  W.  % 
of  section  10,  sufficient  in  size  for  a  logging 
camp,  with  the  privilege  of  erecting  buildings 
and  other  Improvements  thereon  necessai/ 
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and  convenient  for  the  nse  of  tbe  reepondent 
in  conducting  tlie  logging  busineee.  Tlie  dn- 
ration  of  the  lease  'waa  prescribed  in  tbe  fol- 
lowing language:  "To  bare  and  to  liold  said 
strip  for  a  period  of  one  year  from  the  24th 
day  of  October,  1889,  and  so  on  fronj  year  to 
year  until  the  lease  mentioned  in  this  clause 
sliall  be  terminated  ax  the  end  of  tbe  first 
year  or  any  subsequent  year  by  the  party  of 
the  second  part  [respondent]  giving  to  the 
parties  of  the  first  part  [appellants]  one  cal- 
otdar  month  notice  In  writing ;  the  party  ol 
the  second  part  yielding  and  paying  the  year- 
ly rent  o^  fifteen  dollars  ($15.00)  on  the  24th 
day  of  October  of  each  and  every  year  of  said 
traancy  for  said  strip  and  the  camping  place 
hereinafter  mentioned.  Failure  to  pay  said 
rent  when  the  same  falls  due  may  'l>e  treated 
as  a  forfeiture  of  this  lease  by  the  parties  of 
tbe  first  part"  The  roadway  described  in 
this  clause  of  the  lease  was  Intended  to  con- 
nect  with  the  roadway  described  In  the  first 
clanse,  at  or  near  the  place  where  the  camp 
was  located,  and  its  situation  Is  such  that  it 
cannot  be  used  as  an  Independent  way,  but 
must  be  used  in  connection  with  tne  road  first 
described.  The  respondent,  however,  did  not 
find  it  necessary  to  make  use  of  the  way  dur- 
ing tbe  life  of  the  lease  mentioned  In  the  first 
clause,  and  no  logging  road  or  railroad  was 
ever  constructed  over  the  way.  It  took  posses- 
sion of  the  camping  place  and  erected  a  num- 
ber of  boildings  thereon  shortly  after  the 
lease  was  executed,  using  it  in  coimectlon 
with  its  logging  business  conducted  while 
the  lease  mentioned  in  first  clause  of  the 
agreement  was  in  existence.  After  that  lease 
expired.  It  attempted  to  get  It  renewed  by 
agreement,  and  falling  in  tbat  It  sought  to 
procure  a  right  of  way  under  •  statute  at- 
tempting to  confer  on  logging  companies  the 
light  of  eminent  domain.  The  statute  was 
tield  unconstitutional  by  the  trial  court,  and 
the  right  to  condemn  denied;  its  Judgment 
being  affirmed  by  this  court  on  appeal.  Hea- 
ly  Lumber  Co.  ▼.  Morris,  33  Wash.  490,  74 
Paa  681,  63  L.  R.  A.  820,  99  Am.  St  Rep.  964. 
After  this  decision,  the  respondent  was  oblig- 
ed to  cease  itr  «perations,  since  It  was  unable 
to  get  its  logs  to  market  It  therefore  sold 
all  of  its  stock  and  equipment  of  a  perisha- 
ble nature,  keeping  only  its  permanent  equip- 
ment blacksmith  tools,  and  the  like.  These 
(t  has  since  kept  in  the  building,  on  the 
camp  site,  where  the  other  named  respond- 
ents have  since  resided.  Prior  to  commen- 
cing tills  action,  tbe  ai^llants  made  an  oral 
demand  upon  tbe  respondent  for  possession 
of  the  premises  described  In  tbe  third  clause 
of  the  lease,  and,  on  its  failure  to  surrender 
possession,  brought  this  action  for  tbe  pur- 
poses first  stated.  The  trial  court  iteld  that 
tbe  facts  did  not  Justify  a  recovery,  and  en- 
tered Judgment  accordingly.  This  appeal  is 
from  that  Judgment 

The  appellants'  first  contention  is  that 
there  was  an  abandonment  of  this  lease. 
But  tbat  there  was  no  abandonment  in  fact 


Is  at  once  apparent  Tbe  respondent  la  ac- 
tually in  iwBsession,  and  has  now  all  of  the 
possession  that  was  surrendered  to  It  when 
the  lease  was  executed.  Did  its  failure  to 
build  either  tbe  logging  road  or  railroad 
amoimt  to  an  abandonment  inlaw?  It  seems 
to  us  that  it  did  not.  There  was  no  express 
agreement  in  the  lease  that  it  would  build 
either  of  tbe  roads.  The  lease  merely  lets  the 
land  to  the  respondent  for  that  purpose,  but 
does  not  obligate  it  to  build.  Hence  it  would 
seem  tbat  the  mere  failure  of  the  lessee  to  do 
something  It  did  not  obligate  Itself  to  do 
could  not  be  such  an  abandonment  of  the 
lease  as  to  permit  the  lessor  to  re-enter  be- 
fore the  expiration  of  the  term.  Doubtless, 
a  failure  on  the  part  of  the  lessee  to  perform 
express  stipulations  contained  In  the  lease 
may  work  a  forfeiture  where  these  stlpula- 
tions  are  for  the  benefit  of  the  estate  or  tbe 
profit  of  the  lessor,  but  forfeitures  are  never 
favored,  and  will  not  be  enforced,  even  In 
actions  at  law,  unless  the  right  is  clear  and 
the  proofs  evident  Tbe  lease  in  question 
here  contains  no  express  stipulations  that 
have  been  violated  by  the  lessee,  and  we 
must  conclude  that  the  lessor  cannot  declare 
the  lease  at  an  end  on  this  ground. 

The  second  contention  Is  that  the  lease 
creates  a  tenancy  at  will,  whidi  could  be 
terminated  at  any  time  by  the  lessor,  and 
was  so  terminated  by  the  oral  notice  to  quit 
and  the  subsequent  commencement  of  this 
action.  But  we  cannot  agree  that  this  is  tbe 
effect  of  the  lease.  In  the  first  place,  we 
think  it  may  be  doubted  whether  there  Is  un- 
der the  statutes  of  this  state  any  such  ten- 
ancy as  a  tenancy  at  will,  at  least,  any  such 
tenancy  as  was  known  by  that  name  at  the 
common  law.  The  statute  recognizes  but 
four  species  of  tenancies,  namely,  tenancies 
for  a  fixed  time,  tenancies  from  year  to  year, 
tenancies  for  an  indefinite  term,  and  tenan- 
cies by  sufferance.  Balllnger's  Ann.  Codes 
A  Bt  ft  4568-4571.  The  nearest  approach  to 
a  tenancy  at  will  in  the  tenancies  here  men- 
tioned Is  the  tenancy  for  an  Indefinite  time; 
but,  if  tbe  lease  In  question  creates  a  tenancy 
for  an  indefinite  time,  it  does  not  aid  the  ap- 
pellants In  this  action.  Such  a  tenancy  can 
only  be  terminated  by  a  written  notice  given 
80  days  or  more  preceding  the  end  of  some 
rent-i)aylng  period  (Id.  {  4569),  and  no  such 
notice  was  given  In  this  case.  But  we  do 
not  think  the  lease  was  a  lease  for  an  indefi- 
nite time  in  the  sense  used  In  the  Code.  By 
its  terms  it  was  to  expire,  If  not  sooner  for- 
feited for  the  nonpayment  of  rent  when  the 
lessee  gave  one  calendar  month's  notice  in 
writing  to  that  effect  at  tbe  end  <  the  first 
year  of  the  lease  or  any  subsequent  year. 
In  other  words,  it  bound  the  lessor  aa  long 
as  the  lessee  paid  the  rent,  and  bonnd  the 
lessee  until  he  gave  the  calendar  month's  no- 
tice in  writing.  It  Is  argued  that  this  con- 
struction of  the  lease  avoids  It,  because  it 
then  lacks  mutuality.  But  mutuality  In  this 
sease  is  not  essential  to  a  valid  lease.    In 
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tbla  state  tbere  are  no  restrictiona  npon  tbe 
rlgbt  of  alienation.  A  person  owning  land 
In  fee  may  convey  a  fee,  and,  having  power 
to  convey  a  fee,  may  convey  any  Interest  In 
the  land  less  than  a  fee.  Tlsdiner  v.  Rut- 
ledge,  35  Wash.  288,  77  Pac.  388.  So,  In  this 
case,  the  appellants,  having  ix)wer  to  convey 
their  whole  estate  by  deed,  had  power  to  con- 
Tey  in  the  same  manner  any  lesser  estate 
therein. 

Lastly,  It  Is  contmded  that  the  conrt  err- 
ed in  ezclndlng  evidence  as  to  the  consid- 
eration that  actnated  the  appellants  In  alter- 
ing into  the  lease.  Bnt  snch  evidence  was 
Immaterial  to  any  Isene  made  by  the  plead- 
ings. While  It  Is  permissible  for  certain 
purposes  to  show  by  parol  what  the  actnal  con- 
sideration was  upon  which  a  deed  Is  found- 
ed. It  Is  never  permitted  where  the  purjwse 
Of  the  evidence  Is  to  annex  a  condition  to 
the  Instrument  not  expressed  In  It.  Here  the 
purpose  of  tbe  oral  evidence  was  to  show 
that  the  grant  was  made  upon  a  condition 
that  would  defeat  Its  operative  effect,  and 
for  this  purxrase  parol  evidence  Is  inadmls- 
eible.  Wright  r.  Stewart,  19  Wash.  179,  62 
Pac.  1020. 

The  Judgment  appealed  from  is  alflrmed. 

HADLEX,  C.  J.,  and  MOUNT,  CUOW,  and 
BOOT,  JJ.,  concur. 


(WWadi.  «M) 

CURTIS  T.  CURTIS  et  al. 

(Supreme  Coart  of  Washington.    Aug.  1,  1907.) 

i.  DivoBCE — CnsTODT  or  Child  —  Modifica- 
tion  OF  DECBEE— SUFFIClENCy  OF  SHOWING. 

Where  on  divorce  the  custody  of  a  minor 
child  was  awarded  a  third  person,  a  showing 
made  by  the  mother  afterwards  that  through 
her  improved  health  she  was  able  to  support 
and  educate  the  child,  and  was  a  proper  person 
to  have  its  care  and  custody,  was  sufficient  to 
warrant  a  modification  of  the  decree  by  award- 
ing the  child  to  her ;  it  being  unnecessary  to 
show  that  its  welfare  demanded  a  change  in  its 
custody. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
▼ol.  17,  Divorce,  »  793,  794.] 

2.    SaKT— MOTHXB'S  MOKAI,  ClTABACTn. 

That  long  before  marria^,  and  before  her 
child's  birth,  and  in  her  earlier  years,  the  wife 
was  immoral,  does  not  establish  her  present  un- 
fitness to  have  the  custody  of  her  minor  child 
on  divorce;  her  past  character  being  known  to 
the  hnsband  when  they  married,  and  there  be- 
ing no  showing  of  her  improper  conduct  sinceb 
8.  Sake— Consent  to  Deobek  —  Conolusivb- 

KESS. 

That  in  a  divorce  soit  the  wife  stipulated  a 
third  person  might  have  lier  minor  child's  ens- 
tody  did  not  estop  her  from  afterwards  seeking 
a  modification  of  the  decree. 

Appeal  from  Superior  Court,  Snohomish 
County;  W.  W.  Black,  Judge. 

Action  by  Rebecca  Viola  Curtis  against 
Vrank  M.  Curtis  and  another.  Defendant 
and  Clara  Maltby  appeal  from  a  decree  mod- 
ifying a  decree  granting  a  divorce  and  the 
custody  of  a  minor  child  to  Maltby.  AfDrmed. 


Hathaway  ft  Alston,  for  ai>peUaiits.  J.  X. 
Komedy,  for  respondent. 

FULLERTON,  J.  On  May  24,  1906,  in  an 
action  pending  in  the  superior  court  of  Sno- 
homish county  between  the  respondent  and 
the  appellant  Frank  M.  Cnrtis  for  a  divorce, 
the  court  entered  a  decree  ^vorcing  the  par- 
ties and  awarding  the  care  and  custody  of 
their  minor  son,  then  of  the  age  of  4>4  years, 
to  the  appellant  Clara  Maltby,  further  de- 
creeing that  the  appellant  Curtis  pay  to  Mm. 
Maltby  the  sum  of  $15  per  month  for  the 
maintenance  of  the  child.  On  October  23d 
thereafter,  the  respondent  petltlomed  the 
court  <for  a  modification  of  the  decree  to  tlie 
efTect  that  tbe  child  be  taken  from  the  cos- 
tody  of  Mrs.  Maltby  and  awarded  to  her,  al- 
leging as  grounds  therefor  that  the  appellant 
Maltby  and  her  husband  were  then  engaged 
In  running  a  hotel  at  Marysviile,  Wash.,  con- 
nected with  which  was  a  saloon,  which  could 
be  entered  by  a  door  opening  therein  from 
various  parts  of  tbe  hotel ;  that  much  drink- 
ing and  carousing  occurred  in  the  saloon, 
which  could  be  witnessed  by  the  boy  by 
merely  opening  one  of  the  doors  leading  to 
the  saloon;  and,  farther,  that  the  boy  was 
permitted  to  mingle  promiscuonaly  with  the 
guests  of  the  hotel  and  the  patrons  of  the 
saloon.  She  further  alleged  that  at  the  time 
of  the  decree  she  was  much  broken  in  health, 
caused  by  the  cruel  treatment  of  her  hus- 
band, and  consented  to  the  decree  awarding 
the  child  to  Mrs.  Maltby  without  fully  un- 
derstanding the  effect  of  the  same,  believing 
that  It  was  but  temporary,  and  that  a  hear* 
lug  would  be  had  before  a  final  decree  would 
be  made  relating  to  the  permanent  custody  of 
the  child.  She  also  alleged  that  she  was 
earning  lueratlT©  wages  as  a  cook,  and  by 
doing  domestic  and  laundry  work  in  tho 
town  of  Index,  Wash.,  and  was  capable  of 
caring  for  and  educating  the  child.  The  ap« 
pellants  put  In  issue  the  allegations  of  the 
petition  by  answer,  and  a  trial  was  had  oa 
the  merits  of  the  controversy.  The  trial 
court  held  that  the  respondent  was  entitled 
to  the  custody  of  the  child  and  modified  tbe 
decree  accordingly. 

The  respondent  offered  no  evidence  what- 
ever In  support  of  her  allegation  that  the  ap- 
pellant Maltby  was  subjecting  the  child  to 
Improper  Influences,  nor  did  she  show,  or  at- 
tempt to  show,  that  the  child  was  not  receiv- 
ing due  and  proper  care.  She  confined  bet 
proofs  to  the  allegation  that  she,  herself,  by 
reason  of  her  change  In  health,  was  then 
able  to  support  and  educate  the  child,  and 
was  a  proper  and  fit  person  to  have  Its  care 
and  custody.  It  hi  the  appellant's  contentioa 
that  this  showing  Is  not  suSicient;  that  the 
respondent  should  have  shown  not  only  her 
own  changed  condition,  but  that  the  welfare 
of  the  child  demanded  a  change  In  its  cus- 
todian before  the  court  was  authorized  to 
modify  the  original  decree.  But  the  rule  Is 
not  BO  broad  as  this.    It  la  true  this  court 
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said.  In  Koonte  v.  Koontz,  25  Wnsh.  336,  65 
Pac.  546,  that  a  decree  of  the  suijerlor  court 
which  determines  the  custody  of  Infant  chil- 
dren Is  conclusive  upon  the  court  which  ren- 
dered the  decree,  and  upon  nil  other  courts, 
In  the  absence  of  a  material  oliauRo  In  the 
condition  and  fitness  of  the  parties,  c-  the  re- 
qalrements  for  the  welfare  of  the  child;  but 
it  did  not  mean  by  this  that  both  these  con- 
ditions had  to  concur  before  a.  change  in  the 
decree  could  be  made.  While  the  welfare  of 
the  child  Is  In  all  cases,  where  the  court  is 
clothed  with  power  of  Its  disposition,  the 
primary  consideration,  yet  It  is  not  the  policy 
of  the  law  to  take  children  away  from  their 
parents  and  glre  them  to  strangers  merely 
because  the  strangei's  are  better  provided 
financially  to  rear  and  educate  them  than  are 
the  parents.  Parents  are  their  children's 
natural  protectors.  They  have  an  Interest 
in  them  that  is  not  shaken  by  acts  of  diso- 
bedience or  Ingratitude,  and  because  of  this 
interest  children  under  their  parents'  Imme- 
diate care,  even  though  their  surroundings  be 
humble  and  their  opportunities  narrow,  are 
much  more  apt  to  grow  up  useful  men  and 
MKomen  than  they  are  when  reared  by  stran- 
gers, who  do  not  have  this  natural  affection 
for  them.  When,  therefore,  the  parents  are 
able  to  care  for  their  children.  It  Is  the  pol- 
icy of  the  law  to  award  their  custody  to 
them,  rather  than  to  the  custody  of  stran- 
gers. 

The  appellants  further  urge,  however,  that 
the  wife  Is  unfit  morally  to  have  the  custody 
of  the  child.  But  we  do  not  think  the  evi- 
dence establishes  this  fact.  The  specific  acts 
of  immorality  cliarged  against  her,  even  ad- 
mitting that  they  are  proven,  occurred  In 
her  earlier  years,  long  before  her  marriage 
to  the  appellant  Curtis  or  the  birth  of  the 
child,  and  were  known,  moreover,  by  him  at 
the  time  of  such  marriage.  Surely  he  should 
not  be  permitted  to  urge  these  as  a  reason 
for  depriving  her  of  her  offspring.  Nor  do 
we  think  Mrs.  Maltby  can  urge  the  matter. 
The  mother's  right  to  the  child  must  depend 
on  her  present  conduct,  and  we  find  nothing 
in  the  evidence  that  Impugns  her  character 
for  morality  and  de<;ency  occurring  since  her 
marriage  with  the  appellant. 

It  is  contended  that,  because  the  resjiond- 
ent  stipulated  In  the  divorce  that  the  child 
should  be  awarded  to  Mrs.  Maltby.  she  can- 
not now  question  the  decree.  We  do  not 
think,  however,  that  this  fact  has  any  bear- 
ing upon  her  right  to  now  seek  Its  modific.i- 
Uon.  A  stipulation  in  an  action  ordinarily 
merely  takes  the  place  of  evidence.  It  was 
BO  here,  and  the  decree  founded  thereon  no 
more  estops  the  parties  from  seeking  its 
modification  than  would  a  decree  founded 
upon  evidence  of  a  different  cbara<;ter. 

The  order  appealed  from  Is  aflirmed. 

HADLEY,  C.  J.,  and  CROW,  MOUNT,  and 
ROOT,  JJ.,  concur. 


PIPER  V.  PIPER. 
(Supreme  Court  of  Washington.    Aug.  1,  1907.) 

1.  Marriage— An.nulment—Pbocess  —  Serv- 
ice  BT  PCBLICATION. 

I'ierce'K  Code,  i  335,  subd.  4  (Balliuger's 
Ann.  Codes  &  St.  §  4877),  authorizing  service 
of  summons  by  publication  on  a  nonresident  de- 
fendant in  an  action  for  divorce,  authorizes  like 
service  in  an  action  for  the  annulment  of  a 
marriage. 

2.  Statutes— Acts  Relating  to  More  Thas 
One  Subject— Divorce  and  Annulment 
OF  Mabbiaoe. 

Statutes  classifying  an  action  for  the  annul- 
ment of  a  marriage  with  an  action  for  divorce 
ate  not  in  violation  of  the  constitutional  re- 
quirement that  no  bill  shall  embrace  more  than 
one  subject,  which  shall  be  expressed  in  its  title ; 
the  subject  of  the  annulment  of  marriage  being 
germane  to  that  of  divorce. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty;  E.  H.  Sullivan,  Judge. 

Action  by  Dollie  A.  Piper  against  William 
E.  Piper.  From  a  judjjment  for  defendant, 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

Roche  &  Onstine,  for  appellant.  R.  M. 
Bamhart  and  Carroll  A.  Gordon,  for  respond- 
ent. 

HADLEY,  C.  J.  This  Is  an  action  for  the 
annulment  of  a  marriage.  The  complaint  al- 
leges that  the  plaintiff  and  defendant  were 
intermarried  on  the  29th  day  of  November, 
1899,  and  that  prior  to  and  at  the  time  of  the 
marriage  defendant  had  a  wife  living,  his 
inarrluge  to  whom  was  still  In  force  and  ef- 
fect, undissolved  by  decree  of  divorce  or 
otherwise.  Affidavit  In  due  form  was  filed, 
showing  that  the  defendant  Is  a  nonresident 
of  this  state  and  that  his  residence  is  un- 
known to  the  plaintiff ;  his  last  known  place 
of  residence  being  stated.  Service  of  publi- 
cation summons  was  regularly  made  In  the 
usual  manner.  No  appearance  was  made  by 
the  defendant,  and  In  due  time  a  default  was 
claimed  against  him.  The  plaintiff  offered 
evidence  In  support  of  her  complaint,  when 
the  deputy  prosecuting  attorney,  wlio  appear- 
ed In  behalf  of  the  state,  objected  to  the 
hearing  of  any  evidence  on  the  ground  that 
the  action  Is  one  for  the  annulment  of  a  mar- 
riage, and  that  service  of  summons  by  publi- 
cation Is  not  authorized  In  such  a  case.  The 
court  sustained  the  objection,  and  thereup- 
on entered  Judgment  dismissing  the  action. 
Plaintiff  has  appealed. 

The  sole  question  presented  by  the  appeal 
Is  whether  our  statutes  authorize  service  of 
summons  by  publication  In  an  action  of  this 
character.  Section  8.15,  subd.  4,  Pierce's  Code 
(Balllnger's  Ann.  Codes  &  St.  {  4877),  au- 
thorizes service  by  publication  upon  a  non- 
resident defendant  "when  the  action  Is  for 
divorce  in  the  cases  prescribed  by  law."  Ap- 
pellant argues  that  an  action  for  the  annul- 
ment of  a  marriage  is  in  this  state  of  the 
same  nature  as  an  action  for  divorce,  and 
that  It  has  always  been  treated  by  our  Legis- 
latures in  the  passage  of  statutes  as  in  effect 
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the  same.  We  believe  this  Is  true.  In  the 
territorial  law  of  1854  (Laws  1854,  p.  405  et 
seq.)  and  again  In  the  territorial  law  of 
1862  (Laws  1862-63,  p.  413  et  seq.),  suits  for 
divorce  and  alimony  and  for  the  annulment 
of  niarrinses  are  treated  together  in  the 
same  legislative  acts.  The  same  is  true  o." 
sectlon  2000  et  seq.  of  the  Code  of  1881,  anf. 
also  of  a  subsequent  act  of  the  state  Legisla- 
ture found  in  Sess.  Laws  1801,  p.  42,  c.  26. 
The  legislative  designations  of  the  above  stat- 
utes  are  as  follows :  "An  act  regulating  di- 
vorces," "An  act  to  regulate  suits  for  divorce 
and  alimony,"  "An  act  in  relation  to  applica- 
tions for  divorce,  amendatory  of  section 
2000  ♦  •  •  of  the  Code  of  1881."  Sec- 
tion 4632  of  Pierce's  Code  (Ballinger's  Ann. 
Codes  &  St.  §  5718)  provides  that  one  must  re- 
side in  this  state  for  one  year  before  apply- 
ing for  a  divorce,  and  the  same  section  malies 
the  same  provision  with  regard  to  suits  for 
annulment  of  marriage.  Section  4033  also 
provides  that  the  court  shall  require  proof  in 
either  a  suit  for  divorce  or  for  annulment, 
when  there  has  been  a  failure  to  answer,  or 
when  the  answer  admits  the  allegations  of 
the  complaint.  It  thus  appears  that  our  Leg- 
islature has  invariably  treated  actions  for 
divorce  and  for  the  annulment  of  marriage 
as  belonging  to  one  genera,  subject,  and  in 
conferring  Jurisdiction  to  grant  divorces  it 
has  also  been  made  to  include  the  annulment 
of  marriages. 

Is'o  constitutional  objection  can  well  be 
urged  against  classifying  the  two  actions  to- 
gether, for  the  reason  that  the  subject  of  the 
annulment  of  marriage  is  germane  to  that  of 
divorce,  and  the  statutes  are  therefore  not 
repugnant  to  the  constitutional  requirement 
that  "no  bill  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  the 
title."  That  these  two  matters  are  often 
treated  in  statutes  as  of  the  same  subject 
and  as  germane  to  each  other  is  evident  from 
the  following:  "The  word  'divorce,'  as  now 
used,  means  a  dissolution  of  the  bonds  of 
matrimony,  although,  as  used  In  the  statutes 
of  many  states,  it  includes  both  nullity  and 
divorce.  ♦  *  •  The  Jurisdiction  of  court 
to  annul  marriages  Is  usually  conferred  by 
statutes  including  both  causes  for  annulment 
and  causes  for  divorce,  without  attempt  to 
distinguish  one  from  the  other.  »  •  •  The 
nullity  suit,  like  a  suit  for  divorce,  is  a  pro- 
ceeding to  establish  the  status  of  the  parties. 
Therefore  the  proceeding  must  be  brought 
where  the  parties  are  domiciled.  The  law  of 
domicile  will  be  the  same  as  in  divorce  pro- 
ceedings." 19  Am.  &  Eng.  Enc.  of  Law,  pp. 
1218,  1219.  "A  suit  to  declare  a  marriage 
null  is  held  to  be  within  the  term  'divorce 
suit'  in  a  statute  of  the  sort  we  are  consider- 
ing." 2  Bishop  on  Marriage,  Divorce,  and 
Separation,  $  78(5.  The  same  author,  at  sec- 
tion 808  of  said  volume,  says:  "A  statute 
creating  a  Jurisdiction  for  'divorce'  carries 
with  it  suits  for  nullity — a  doctrine  l)efore 
stated  in  another  aspect."    In  view  of  the 


not  uncommon  legislative  policy  above  Indi- 
cated, as  well  as  In  view  of  the  express  pro- 
visions of  our  statutes,  we  think  It  has  been 
the  evident  intention  of  our  Legislature  to 
establish  the  same  jurisdiction  and  practice 
for  both  divorce  and  annulment  suits.  It 
follows  that  there  was  authority  to  serve 
the  summons  by  publication  in  this  action. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  instructions  to 
vacate  the  Judgment  of  dismissal  and  pro- 
ceed to  hear  the  appellant's  testimony. 

FULLERTON,  MOUNT,  BOOT,  and  CBOW, 
JJ.,  concur. 


PIEBCE  et  ux.  v.  PETTIT  et  al. 
(Supreme  Court  of  Washington.    Aug.  1,  1907.) 

1.  APPEAlr-I'RESE.NTATION    OF    EBBOB— INCEP- 
TIONS—NEC'ESSITY. 

Whore  no  exceptions  were  taken  to  the 
court's  findings  of  fact,  they  are  not  subject  to 
review  ou  apiieal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  $  1536.] 

2.  Vendor  and   Pubciiaseb— Bescissiok   bt 

P  U  RC  BASER— WaIV  EB. 

Though,  at  the  time  vendees  paid  a  part  of 
the  purchase  price  of  land  and  received  a  memo- 
randum receipt  therefor,  providing  that  if  ti- 
tle as  shown  by  an  abstract  to  be  furnished  was 
not  good,  and  could  not  be  made  good,  then  the 
agreement  should  be  void,  it  was  represented 
that  vendor,  who  had  but  a  contract  of  sale,  was 
the  owner,  yet  vendees,  having  learned  that  ven- 
dor had  but  a  contract  of  sale  before  themselves 
subsequently  entering  into  a  contract  of  sale  of 
the  land  and  the  owner  being  able,  ready,  and 
willing  to  convey,  they  were  not  thereby  ex- 
cused from  performance  of  the  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  A'endor  and  Purchaser,  i{  238,  268.] 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  Judge. 

Action  by  C.  C.  Pierce,  Jr.,  and  another, 
against  Herman  C.  Pettit  and  others.  From 
a  Judgment  for  defendants,  plaintitFs  appeal. 
Affirmed. 

McCafCerty  &  Bell,  for  appellants.  Shank 
&  Smith,  for  respondents. 

HADLEY,  O.  J.  This  is  a  suit  to  recover 
$800,  which  was  the  sum  paid  by  the  plain- 
tiffs as  a  part  of  the  purchase  price  upon  a 
contract  to  purchase  real  estate.  The  cause 
was  fried  by  the  court,  and  recovery  was 
denied.  Judgment  was  entered  dismissing 
the  action,  and  the  plaintiffs  have  appealed. 

Errors  are  assigned  upon  certain  of  the 
court's  findings,  and  considerable  discussion 
of  the  evidence  in  reference  thereto  is  con- 
tained In  appellants'  brief.  The  record,  how- 
ever, dlsclases  no  exceptions  to  the  findings, 
and  they  are  therefore  not  reviewable  here, 
as  we  have  often  held.  Late  expressions  of 
the  court  In  point  may  be  found  In  the  fol- 
lowing cases:  Hooschler  v.  Bnscom  (Wash.) 
87  Pac.  {MS,  and  Bybee  v.  Bybee  (Wash.) 
87  Pac.  112a. 
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It  Is  further  assigned  that  the  conclusions  i 
of  law  and  judgment  as  made  by  the  court 
do  not  follow  from  the  findings,  and  also 
that  the  findings  are  Inconsistent  with  each 
other.  The  court  found  that  Pettlt  &  Son, 
on  January  20,  1906,  gave  to  appellants  a 
written  receipt  for  $100,  as  a  payment  upon 
the  purchase  price;  the  writing  also  contain- 
ing other  data  concerning  the  terms  of  the 
purchase.  It  stated  the  aggregate  purchase 
price  as  $6,600.  Eight  hundred  dollars  was  to 
be  paid  In  cash,  and  the  balance  In  deferred 
payments.  An  abstract  of  title  was  to  be  fui^ 
nlshed,  and  five  days  allowed  for  its  examina- 
tion. It  was  also  stated  that  if  the  title  was 
not  good,  and  could  not  be  made  good,  then 
the  agreement  should  be  void;  but  If  fonnd  to 
be  good,  and  not  accepted  by  the  purchaser, 
the  earnest  money  should  be  forfeited.  Time 
was  made  the  essence  of  the  agreement,  and 
It  was  also  stated  that  It  was  made  subject 
to  the  owner's  approval.  It  was  also  fou.nd 
that  the  property  was  listed  for  sale  with 
Pettlt  &  Son  by  the  defendant  Perry.  The 
foregoing  was  found  with  reference  to  what 
took  place  on  January  20th,  and  it  was  fur- 
ther found  that  on  January  22d  said  Perry 
contracted  to  sell  the  property  to  the  appel- 
lants, by  a  written  contract  of  sale  execut- 
ed and  delivered  on  that  date;  that  the  fur- 
ther sum  of  $700  was  then  paid,  completing 
the  first  payment  of  $800.  The  terms  of  sale 
wore  set  forth  In  the  contract  as  in  the  mem- 
orandum of  January  20th.  The  lots  were 
owned  by  one  William  Pigott,  at  all  times 
mentioned,  and  it  was  found  that  he  was  at 
all  times  ready,  willing,  and  able  to  convey; 
that  on  January  15th  Pigott  authorized  M. 
B.  Crane  &  Co.  to  sell  the  property,  which 
authorization  continued  until  after  the  com- 
mencement of  this  action;  that  prior  to  the 
execution  of  the  said  contract  from  Perry  to 
appellants,  M.  B.  Crane  4  Co.  executed  their 
contract  of  sale  to  Perry,  and  the  same  was 
ratlfled  by  Pigott;  that  at  the  time  the  $100 
was  paid  and  the  memorandum  receipt  giv- 
en, on  January  20th  the  appellants  nnder- 
stood,  and  It  was  so  represented,  that  Perry 
was  the  owner;  but  that  before  the  execution 
of  the  contract  of  January  22d,  when  the  fur- 
ther payment  of  $700  was  made,  appellants 
were  apprised  that  Perry  had  only  a  con- 
tract to  purchase  from  the  owner.  Appel- 
lants, having  failed  to  make  subsequent  pay- 
ments, claimed  that  the  examination  of  the 
abstract  disclosed  that  Perry  was  not  the 
owner,  that  the  title  was  not  therefore  good, 
and  that  appellants  were  for  that  reason  re- 
leased from  further  obligations  and  entitled 
to  a  return  of  the  $800  already  paid.  The 
same  contention  Is  made  here.  But  it  will 
be  seen  tbat  the  court  found  that  appellants 
knew  when  they  paid  the  $700  that  Perry 
was  not  the  owner,  and  that  he  had  only  a 
contract  of  sale.  Whatever  may  have  been 
their  understanding  In  the  first  Instance, 
tbey  learned  the  facts  before  they  com  •>  ted 


the  $800  payment.  We  find  no  Inconsistency 
In  the  findings.  When  the  subsequent  ex- 
amination of  the  abstract  disclosed  that 
Perry  was  not  the  owner,  it  merely  disclos- 
ed what  appellants  already  knew,  and  what 
they  knew  when  they  completed  their  con- 
tract of  purchase  of  January  22d.  The  dis- 
closures of  the  abstract  therefore  furnished 
no  excuse  for  not  making  the  subsequent 
payments,  since  the  court  found  that  the 
owner  was  at  all  times  ready,  able,  and 
willing  to  convey.  Time  having  been  made 
the  essence  of  the  contract,  and  it  having 
been  provided  that  payments  made  should 
be  forfeited  In  default  of  making  other  pay- 
ments. It  follows  that  appellants  are  not  en- 
titled to  recover  the  payment  made,  and  that 
the  judgment  follows  from  the  courtfs  find- 
ings. 
The  judgment  is  affirmed. 

FULLBRTON,   BOOT,   and   CROW,   JJ, 
concur. 


NATIONAL  BANK  OF  COMMERCE  v. 

JONES. 

(Supreme  Court  of  Oklahoma.    June  25,  1907.) 

1.  Chattel  Mobtoaoes— Lier— Recobdtno. 

Where  the  owner  of  chattels  covered  by  a 
valid  recorded  mortgage  removes  the  chattels 
without  the  knowledge  or  consent  of  the  mort- 
gagee to  another  county,  it  is  not  necessary  for 
the  mortgagee,  in  order  to  preserve  the  lien,  to 
file  the  mortgage  or  a  copy  thereof  for  registry 
in  the  county  to  which  the  property  is  removed. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  f  166.] 

2.  Same>— Priobities— Aqisteb's  Liisn. 

The  lien  of  a  prior  valid  recorded  chattel 
mortgage  will  take  precedence  over  the  subse- 
quently acquired  lien  of  a  livery  stable  keeper 
or  agister  upon  animals  placed  in  his  charge, 
unless  such  animals  were  delivered  to  such  lien- 
holder  to  be  kept  and  cared  for  by  him  with 
the  consent  of  tlie  mortgagee. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Chattel  Mortgages,  {  235.] 

3.  CoNariTUTioNAi.    Law— Vested    Rights- 
Obligation  of  Contracts. 

An  act  of  the  Legislature,  which  postpones 
an  existing  valid  mortgage  lien  and  makes  a 
subsequent  It  created  lien  superior  to  the  mort- 
gage lien,  IS  a  law  impairing  vested  property 
rights  and  impairing  the  obligations  of  a  con- 
tract, and  is  void  for  conflict  with  the  Constitu- 
tion of  the  United  States. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  10,  Constitutional  Law,  {§  181,  494.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pawnee  Ctoim- 
ty;  before  Justice  Bayard  T.  Hainer. 

Action  by  the  National  Bank  of  Commerce 
against  Ben  Jones.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

Wrightsman  tc  Fulton  and  James  B.  Digga, 
for  plaintiff  In  error. 

BURFORD,  C.  J.  One  L  S.  Jones  was  • 
resident  of  Payne  county,  Okl.,  and  there 
owned  and  kept  one  gray  liorse,  valued  at 
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160.  On  December  6,  1900,  he  executed  to 
the  National  Bank  of  Commerce  at  Still- 
water a  chattel  mortgage  upon  said  horse  to 
secure  the  payment  of  the  sum  of  $59.50,  due 
September  6,  1901,  and  bearing  12  per  cent 
Interest  after  maturity.  This  mortgage  was 
filed  for  record  In  the  office  of  the  register 
of  deeds  of  Payne  county  on  the  same  day  It 
was  executed.  On  October  6,  1901,  the  horse 
was  left  In  the  possession  of  the  defendant 
Ben  Jones,  at  Ralston,  In  Pawnee  county, 
Okl.,  without  the  knowledge  or  consent  of 
the  mortgagee.  Ben  Jones  was  the  keeper  of 
a  feed  barn,  and  kept  and  fed  the  horse  until 
the  commencement  of  this  action,  at  which 
time  there  was  due  him  for  feed  and  care  of 
the  horse,  as  found  by  the  court,  the  sum  of 
i^.  The  mortgagee  demanded  possession  of 
the  horse  In  December,  1901,  and  Jones  re- 
fused to  deliver  possession  until  the  feed  bill 
was  paid.  The  mortgagee  refused  to  pay 
this  bill,  and  on  December  10,  1901,  began 
this  action  in  reiilevln  before  the  probate 
court  of  Pawnee  county.  The  horse  was  tak- 
en on  the  writ  of  replevin  and  delivered  to 
the  plaintitr,  who  retains  possession.  On  the 
trial  In  the  probate  court  It  was  held  that 
the  mortgagee  could  not  recover,  and  the 
horse  was  ordered  returned  to  the  defendant. 
Appeal  was  taken  to  the  district  court  of 
Pawnee  county,  and  the  cause  there  tried 
to  the  court,  and  Judgment  rendered  sustain- 
ing the  lien  of  the  defendant  for  feed  and 
care  for  the  sum  of  $25,  which  the  plaintiff 
was  ordered  to  pay,  or,  on  default  In  pay- 
ment, to  return  the  horse.  This  judgment 
was  rendered  upon  the  express  holding  by 
the  trial  court  that  the  lien  for  feed  and 
care  was  superior  to  the  mortgage  lien.  The 
bank,  the  mortgagee,  brings  the  case  here  for 
review,  and  the  sole  question  for  determina- 
tion is:  Which  is  the  superior  lien,  that  of 
the  mortgage  to  the  bank,  or  that  for  feed 
and  care  claimed  by  the  liveryman? 

It  Is  said  in  the  brief  that  the  trial  court 
held  that  the  bank  had  lost  Its  lien  by  a 
failure  to  have  the  mortgage  filed  for  record 
in  the  office  of  the  register  of  deeds  of  Pawn- 
ee county  after  the  horse  was  removed  from 
Payne  county.  Such  Is  not  the  law.  When 
the  owner  of  the  horse,  who  resided  and  kept 
the  horse  In  Payne  county,  executed  a  mort- 
gage upon  the  horse,  and  It  was  duly  filed 
for  record  In  such  county,  the  mortgage  Hen 
became  effective  against  all  persons  who  sub- 
sequently dealt  with  the  property,  and  a  re- 
moval of  the  property  by  the  mortgagor 
without  the  consent  or  connivance  of  the 
mortgagee  would  not  affect  the  validity  of 
the  mortgage  Hen.  It  Is  said  in  Jones  on 
Chattel  Mortgages,  §  260:  "The  removal  of 
a  mortgagor  from  the  town  or  county  in 
which  he  resided  when  the  mortgage  was  exe- 
cuted, and  where  it  was  duly  recorded,  and 
the  taking  of  the  mortgaged  property  with 
blm,  does  not  invalidate  the  record  of  the 
mortgage,  or  necessitate  the  recording  of 
It  again  in  the  town  or  county  to  which  be 


has  removed.  The  object  In  requiring  a  rec- 
ord of  the  mortgage  is  to  give  publicity  t' 
It,  and  to  provide  a  source  of  informatioi 
common  to  all  persons,  so  tliat  they  may 
determine,  with  some  degree  of  facility,  con- 
venience, and  certainty,  the  question  of  title 
to  the  property  whenever  they  may  be  inter- 
ested to  know  it,  while  at  the  same  time 
It  Is  not  among  the  purposes  of  the  record- 
ing acts  to  subject  a  bona  fide  mortgagee  to 
the  inconvenience  of  the  constant  vigilance 
and  ceaseless  w^atchlng  which  would  be  req- 
uisite to  guard  and  secure  his  Interests  If 
he  were  obliged  to  record  bis  mortgage  In 
every  town  into  which  the  mortgagor  might 
see  fit  to  remove  with  the  property.  If  he 
were  required  to  do  this,  bis  security  would 
be  well-nigh  worthless;  for  before  he  could 
do  this  a  creditor  of  the  mortgagor  might 
seize  the  property  by  process  of  law  or  the 
mortgagor  himself  might  pass  the  title  to  it 
by  w^ay  of  sale  to  an  innocent  purchaser." 
And  this  rule  is  sustained  by  abtmdant  au- 
thority. See,  also.  6  Cyc.  1088,  1089,  and  au- 
thorities there  cited. 

The  next  contention  ia  that  the  lien  for 
feeding  and  caring  for  the  horse  is  superior 
to  that  of  the  mortgage.  The  weight  of  au- 
thority is  to  the  effect  that  a  lien  for  feeding 
and  caring  for  domestic  animals  Is  not  su- 
perior to  the  lien  created  by  a  prior  valid 
recorded  mortgage.  1  Jones  on  Liens,  {  691. 
It  Is  also  stated  in  19  Am.  &  Eng.  Enc.  (2d 
Ed.)  p.  438:  '-It  is  held  by  the  overwhehn- 
ing  weight  of  authority  that  the  Hen  of  a 
prior  valid  recorded  chattel  mortgage  will 
take  precedence  over  the  subsequently  ac- 
quired Hen  of  a  livery  stable  keeper  or  agist- 
er uijon  animals  placed  In  his  charge,  un- 
less such  animals  were  delivered  to  the  livery 
stable  keeper  or  agister  to  be  kept  and  cared 
for  by  him  with  the  consent  of  the  mort- 
gagee." The  Supreme  Court  of  Kansas  has 
adopted  a  rule  to  the  contrary  in  a  number 
of  cases,  but  the  authorities  generally  are 
not  in  accord  with  the  decisions  of  that  court 
But  it  is  said  that  our  statute  changes  the 
general  rule,  and  tliat  In  this  case  the  mort- 
gage lien  must  be  held  Inferior  to  the  lien 
of  the  agister.  This  cannot  be.  The  stat- 
ute referred  to  was  adopted  February  28, 
1901,  almost  three  months  after  the  mortgage 
had  become  a  vaHd  lien  and  the  rights  of 
the  mortgagee  completely  vested.  This  stat- 
ute (chapter  3,  p.  43,  Scss.  Laws  1901)  is 
as  follows: 

"Section  1.  That  any  person  or  persons 
employed  in  feeding,  grazing  or  herding  any 
domestic  animals,  whether  In  pasture  or 
otherwise,  shall  for  the  amount  due  for  such 
feeding,  grazing  or  herding  have  a  liea  on 
said  auimala" 

"Sec.  3.  All  liens  not  to  exceed  in  the  ag- 
gregate twenty-five  per  cent  of  the  value  of 
such  animals  against  any  domestic  animal 
or  animals  for  labor,  grazuig,  herding  or 
feeding,  or  for  corn,  feed,  forage  or  hay, 
furnished  the  owner  of  such  domestic  tmimflif 
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as  herein  provided  and  actually  used  for  such 
pnrpose,  shall  be  prior  to  all  other  Hens  there- 
on, and  no  recital  or  stipulation  In  any  mort- 
gage or  other  Incumbrance  on  any  cattle  so 
fed  Bhall  be  held  to  supersede  or  vitiate  the 
Uen  here  provided  for." 

The  Constitution  of  the  United  States, 
which  is  the  supreme  and  paramount  law  of 
the  land  and  controlling  upon  all  bodies,  ei- 
ther legislative  or  Judicial,  within  the  terri- 
tories, m  article  1,  I  10,  provides :  "No  state 
shall  pass  any  law  impairing  the  obligation  of 
contracts."  And  by  the  provisions  of  the 
organic  act  this  provision  of  the  Constitution, 
as  well  as  all  others  not  locally  inapplicable, 
is  pat  in  force  In  this  territory.  Organic 
Act  St.  1890,  J  28.  An  act  of  the  Legislature 
which  seeks  to  impair  the  obligation  of  a 
contract,  or  to  impair  or  destroy  vested  prop- 
erty rights,  is  nnconstltutionai  and  void. 
Toledo  Railroad  Co.  v.  Hamilton,  134  U.  S. 
296,  10  Sup.  Ct  646,  33  L.  Ed.  905;  Crowther 
V.  Fidelity  Ins.  Co.,  85  Fed.  43,  29  C.  C.  A  1; 
Teatman  v.  King,  2  N.  D.  428,  51  N.  W.  721, 
33  Am.  St.  Rep.  797;  Kilpatricl^  v.  Kansas 
City,  etc.,  R.  B.  Co.,  41  Am.  St.  Rep.  758,  note; 
Giles  V.  Stanton,  85  Tex.  620;  1  Jones  on 
Liens.  I  701.  These  authorities  lay  down  the 
doctrine  that  a  mortgage  lien  constltntes  a 
vested  property  right,  and  after  it  has  at- 
tached the  Legislature  has  no  power  to  create 
a  Hen  superior  to  the  vested  interest,  or  to 
provide  that  such  vested  lien  shall  be  made 
Inferior  to  a  Hen  subsequently  created;  and 
we  think  this  rule  sound,  and  in  harmony 
with  reason  and  Justice. 

The  Judgment  of  the  district  court  is  re- 
versed, at  the  costs  of  defendant  in  error, 
with  directions  to  vacate  and  set  aside  the 
judgment  in  favov  of  the  defendant  and  to 
enter  Judgment  for  the  plaintiff  that  it  was 
entitled  to  the  possession  of  the  horse  at  the 
time  it  commenced  its  action  and  for  its 
costs.  All  the  Justices  concur,  except  HAIX- 
EB,  J.,  who  tried  the  case  below,  not  sitting. 


FRANTZ  et  al.  v.  AUTRT. 
(Supreme  Court  of  Oklahoma.    June  25,  1907.) 

1.  CoNSTrrtmoNAL  Law  —  Constitution  — 
Dekinitioji. 

A  "confltitution"  is  the  written  instrument 
by  which  the  fundamental  powers  of  tiie  Bovem- 
ment  are  established,  limited,  and  defined,  and 
by  which  those  powers  are  distributed  among 
the  several  departments  for  their  safe  and  use- 
ful exercise  for  the  benefit  of  the  body  poiitic. 

2.  Same— CoNSTiTUTioNAi,  Convention. 

The  constitutional  convention  is  vested  with 
the  power  and  charged  with  the  duty  and  re- 
sponsibility of  forming  a  Constitution  and  state 
government,  and  in  the  performance  of  such  du- 
ties it  exercises  legislative  powers  and  functions. 
fEd.  Xote. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  I^w,  §  1.] 

3.  SAire— Powers. 

The  convention  has,  and  can  exercise,  ple- 
nary powers,  subject  to  the  limitations  and  re- 
strictions that  the  Constitution  shall  be  repub- 
lican in  form,  that  it  shall  not  be  repugnant 
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to  the  Constitution  of  the  United  States  and 
the  principles  of  the  Declaration  of  Independ- 
ence, that  no  distinction  shall  be  made  on  ac- 
count of  race  or  color,  and  that  the  convention 
shall  by  ordinance  irrevocable  accept  all  the 
terms  and  conditions  in  the  enabling  act. 

4.  Samje— Counties— Ckbation. 

The  power  vested  in  the  convention  to 
form  a  state  government  rlearly  implies  the 
power  to  create  and  define  ail  the  counties  with- 
in the  limits  of  the  proposed  state,  the  only 
limitation  upon  the  convention  in  this  respect 
being  that  the  Osage  Indian  Reservation  shall 
remain  a  separate  coanty  until  the  lands  there- 
in are  allotted  in  severalty,  and  until  changed 
by  the  Legislature  of  the  state. 

5.  Counties— Dbfinitios. 

A  "county"  is  one  of  the  territorial  divi- 
sions of  the  state  created  for  public  and  politi- 
cal purposes  connected  with  the  administration 
of  the  state  government. 
8.  Constitutiohal  Law  —  States  —  Statb 
Officers. 

Officers  for  a  full  state  government,  under 
the  terms  of  the  enabling  act,  include  not  only 
state  ofiicers  whose  powers  and  duties  are  co- 
extensive with  the  limits  of  the  state,  but  in- 
cludes all  the  officers  provided  for  in  the  Con- 
stitution, from  the  highest  to  the  lowest,  whose 
duties  are  in  any  manner  connected  with  the 
administration  of  the  state  government. 

7.  SAMB—CoNSTMDTioir— Submission  to  Peo- 
ple. 

Congress,  by  the  express  terms  of  the  en- 
abling act,  conferred  the  power  and  authority 
upon  the  convention  to  pass  appropriate  ordi- 
nances for  submitting  the  Constitution  to  thie 
people  for  ratification  or  rejection  at  an  elec- 
tion to  be  held  at  a  time  fixed  in  said  ordinance. 

8.  Same— Ordi.vances. 

An  ordinance,  as  used  in  this  act,  means  a 
law  which  is  essential  to  carrying  into  effect 
merely  the  objects  for  which  the  convention 
was  created.  Such  an  ordinance,  when  once 
adopted  by  the  convention,  has  the  force  and  ef- 
fect of  law. 

0.  Same— Injunction— Jurisdiction  —  Con- 
stitutional Convention. 

A  court  of  equity  has  no  power  or  jurisdic- 
tion to  restrain  or  enjoin  the  constitutional 
convention,  its  officers  or  delegates,  from  exercis- 
ing any  of  the  rights,  powers,  and  obligations 
confided  to  it  by  Congress  or  the  people ;  nor 
can  the  powers  of  the  court  be  invoked  to  re- 
strain or  enjoin  the  submission  of  the  Constitu- 
tion, or  any  proposition  contained  therein,  to  a 
vote  of  the  people  in  advance  of  its  adoption 
and  ratification  by  the  people  and  its  approval 
by  tlie  Tresident  of  the  United  States,  on  the 
ground  that  the  proposed  ("onstitiition,  or  any 
of  its  provisions,  is  unconstitutional,  or  that  the 
convention  acted  in  excess  of  its  lawful  powers. 
10.  Same  —  Legislative  Powers  —  Delega- 
tion TO  Executive— Judicial  Review. 

The  Constitution  of  the  T'nited  States  guar- 
anties to  every  state  a  republican  form  of  gov- 
ernment, and  the  power  to  determine  whether 
(lie  Constitution^  is  republican  in  form  is  pri- 
marily a  legislative  power,  and  resides  in  Con- 
gress. But  this  power  was  delegated  iiy  Con- 
gress to  the  President  of  the  T.'nited  States,  and 
such  question  is  not  subject  to  judicial  cogni- 
zance. 

Irwin,  J.,  dissenting,  and  Burwell,  J.,  dissent- 
ing in  part. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Woods  Coanty; 
before  Justice  John  L.  Pancoast. 

Action  by  G.  E.  Autiy  against  Frank  Frants, 
Governor  of  Oklahoma,  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Reversed  and  dismlsaed. 
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On  June  16,  1906.  the  Congress  of  tlie  Unit- 
ed States  passed  an  act  entitled  "An  act  to 
enable  tlie  people  of  Oklaliouiu  and  of  the  In 
diau  Territory  to  form  a  Constitution  and 
state  government  and  be  admitted  into  the 
Union  on  an  equal  footing  with  the  original 
states,"  etc.  Act  June  10,  1906,  c.  3335.  34 
Stat.  267.  Under  and  in  conformity  with  the 
provisions  of  this  act,  members  of  the  con- 
stitutional convention  were  elected,  and  the 
convention  was  duly  organized;  W.  II.  Mur- 
ray being  elected  its  president,  and  John 
M.  Young  its  secretary.  Thereuiwn  the  con- 
vention proceeded  to  the  forming  of  a  Con- 
stitution and  state  government,  and  an  ordi- 
nance for  the  submission  of  the  same  to  the 
qualified  voters  of  the  projxjsed  state  of  Ok- 
lahoma for  ratification  or  rejection,  August 
6,  1907,  being  the  date  fixed  by  said  ordi- 
nance for  the  holdlrg  of  such  election,  and 
■which  ordinance  also  provided  for  the  election 
of  all  state,  district,  county,  and  township  offi- 
cers, including  the  members  of  the  Legisla- 
ture and  five  Representatives  to  Congress. 
It  was  also  provided  that  within  20  days  aft- 
er the  adoption  of  such  Constitution  and  or- 
dinance by  the  constitutional  convention, 
which  was  done  on  April  22,  1907,  the  Gov- 
ernor of  Oklahoma  should  issue  a  proclama- 
tion calling  an  election  for  the  Cth  day  of 
August,  1907,  in  the  manner  prescribed  by 
said  ordinance;  and  that.  If  the  Governor 
should  fall  or  neglect  to  call  such  election, 
then  the  president  of  the  constitutional  con- 
vention was  authorized  to  Issue  such  proc- 
lamation. Woods  and  Woodward  counties 
are  organized  and  existing  counties  of  the 
territory  of  Oklahoma,  and  have  been  such 
since  the  opening  of  the  Cherokee  Outlet  to 
settlement  In  1893;  each  of  said  counties 
having  a  full  complement  of  county,  town- 
ship, and  city  ofllcers.  It  is  proposed  by  the 
constitutional  convention,  by  one  of  the  pro- 
visions of  tlie  Constitution,  to  divide  the  ter- 
ritory which  has  iieretofore  composed  Woods 
county  into  three  parts;  a  portion  of  the 
eastern  part  of  said  county  being  designated 
and  established  as  Alfalfa  county,  a  portion 
of  the  southern  part  as  Major  county,  and 
the  remainder  of  said  county  of  Woods,  to- 
gether with  several  congressional  townships 
taken  from  Woodward  county.  Is  designated 
as  AVoo^s  county.  This  action  of  the  con- 
vention provides  for  the  establishment  of 
two  entirely  new  counties,  to  wit.  Alfalfa 
and  Major,  which  do  not,  at  the  present  time, 
exist  as  counties  In  the  territory  of  Oklaho- 
ma. By  the  terms  and  provisions  of  the 
election  ordinance,  three  i>ersou8  are  named 
and  appointed  as  county  commissioners,  and 
one  person  as  county  clerk,  for  each  of  said 
Alfalfa  and  Major  counties.  The  counties 
are  divided  into  municipal  townships  and 
commissioners'  districts,  to  conform  to  such 
divisions  in  the  other  counties  of  Oklahoma, 
and  it  Is  further  provided  In  said  ordinance 
that:  "Said  count.v  commissioners  shall  on 
or  before  the  8tb  day  of  June,  A.  D.  1907,  di- 


vide or  designate  the  townships  of  their  re- 
spective counties  Into  election  precincts  and 
establish  the  boundaries  of  the  same,  and 
shall  designate  a  polling  place  In  each  pre- 
cinct, and  appoint  all  necessary  inspectors 
of  election  in  the  several  precincts,  whose 
duties  shall  be  the  same  as  inspectors  of  elec- 
tion under  the  laws  of  the  territory  of  Ok- 
lahoma, and  shall  also  perform  all  other  du- 
ties required  to  be  done  or  performed  by  the 
boards  of  county  commissioners  pertaining  to 
elections  under  the  laws  of  the  territory  of 
Oklahoma  for  elections  therein,  and  shall 
perform  all  other  duties  or  acts  necessary  to 
the  conduct  of  said  elections." 

This  action  was  commenced  in  the  district 
court  of  Woods  county  by  G.  E.  Autry,  a  tax- 
payer and  member  of  the  Iward  of  county 
commissioners  of  said  county,  against  Frank 
Frantz,  Governor  of  Oklahoma,  and  W.  H. 
Murray,  president  of  the  constitutional  con- 
vention, John  M.  Xoung,  secretary  thereof, 
and  the  other  defendants  as  the  said  desig- 
nated county  commissioners  and  county  clerks 
of  the  counties  of  Alfalfa  and  Major,  to  en- 
join the  said  Frank  Frantz,  W.  H.  Murray, 
and  John  M.  Young  from  issuing  or  publish- 
ing any  proclamation  In  which  said  procla- 
mation It  Is  proposed  to  submit  to  the  elect- 
ors of  the  proposed  state  of  Oklahoma,  either 
as  a  part  of  the  proposed  Constitution  or  as 
a  separate  ordinance,  any  clause  or  provi- 
sion dividing,  or  purporting  to  divide.  Woods 
county,  or  changing  or  in  any  wise  Interfer- 
ing with  any  township  or  precinct  therein, 
and  to  enjoin  and  restrain  the  said  C.  I. 
Overstreet,  C.  H.  Chowning,  C.  M.  Delzell,  M. 
R.  Mansfield,  Charles  Bowman,  J.  C.  Major. 
I.  J.  Corwln,  and  Charles  B.  Powell  from  in 
any  wise  interfering  with  or  usurping,  or  at- 
tempting to  usurp,  any  of  the  duties  of  tlie 
county  commissioners  or  county  clerk,  or  any 
or  either  of  them,  of  the  county  of  Woods.  In 
or  about  the  said  proposed  election  or  any  of 
the  preparations  therefor,  at  or  in  any  part 
of  the  territory  of  the  county  of  Woods  as 
now  described  and  existing,  and  from  in  any 
wise  acting,  or  attempting  to  act.  In  any  ca- 
pacity or  to  any  extent  In  any  election  to  be 
held  in  the  said  pretended  counties  of  Alfal- 
fa and  Major,  or  either  of  them.  In  the  ab- 
sence of  the  district  judge  from  the  county, 
application  was  presented  to  the  probate 
judge  of  Woods  county,  and  a  temix>rary  or- 
der of  Injunction  was  granted  as  prayed  for 
in  the  plaintiff's  petition.  Defendants  in  fae 
court  below,  apiiellants  here.  Interposed  a 
demurrer  to  the  petition,  for  and  uixin  the 
grounds  that  the  plaintiff  had  no  legal  ca- 
pacity to  sue;  that  the  court  had  no  Juris- 
diction of  the  subject-matter  of  the  action; 
and  that  the  ijetitlon  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  At  the 
same  time  a  motion  to  dissolve  the  tempo- 
rary Injunction  was  filed,  for  the  reasons 
and  upon  the  grounds  above  stated,  and  in 
addition  thereto  alleging  that  the  defendants 
and  each  of  them  are  only  attempting  to  per- 
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form  those  acts  and  dutl«a  legally  imposed 
upon  them  by  the  ordinance  of  the  constitu- 
tional conveution,  and  that  the  convention 
organized  under  the  l&vfB  of  Congress  has  le- 
gal power  and  authority  to  provide  by  ordi- 
nance for  the  performance  of  the  duties  which 
are  imposed  upon  them.  Upon  the  presenta- 
tion and  hearing  of  the  demurrer  and  the 
motion  to  dissolve  the  temporary  injunction, 
the  court  overruled  the  same,  and  held :  That 
the  pliiintifC  bad  the  legal  capacity,  as  a  citi- 
zen and  taxi>ayer,  to  maintain  this  action; 
that  the  constitutional  convention  had  no 
powers  conferred  upon  it,  except  powers  as 
are  expressly  conferred  upon  it  by  the  en- 
abling act,  and  such  powers  as  are  inciden- 
tally necessary  to  carry  into  efCect  the  objects 
and  puri)oses  of  such  act,  and  denied  the 
power  of  the  convention  to  divide  Woods 
county,  and  create  new  counties  thereof,  and 
that  the  convention,  in  that  respect,  acted 
beyond  its  express  or  implied  powers;  and 
further  held  that  the  convention  had  no  pow- 
er to  provide  for  the  election  of  county  or 
township  officers  at  the  time  the  Constitution 
Is  submitted  to  the  voters  of  the  proposed 
state  of  Oklahoma  for  their  ratification  or 
rejection. 

The  defendants  thereupon  filed  a  general 
denial,  and  the  cause  was  submitted  to  the 
conrt  on  an  agreed  statement  of  facts,  prac- 
tically as  above  stated,  and  the  court  there- 
upon rendered  the  following  final  Judgment 
in  said  cause:  "Now,  on  this  8tb  day  of 
May,  1907,  the  parties  to  the  above-entitled 
cause  appeared  in  open  court,  by  their  re- 
spective attorneys,  and  said  cause  was  pre- 
sented to  the  court  upon  the  motion  of  the 
defendants  to  dissolve,  vacate,  and  set  aside 
the  temporary  injunction  herein,  and  upon  the 
demurrer  to  the  plaintifT's  petition.  Said 
cause  was  duly  argued  and  fully  presented 
and  by  the  court  taken  under  advisement 
nnOl  the  13th  day  of  May,  190T.  Thereup- 
on, on  the  13th  day  of  May,  19OT,  the  parties 
all  appeared  by  their  respective  counsel  as 
heretofore,  and  the  court,  being  duly  advised 
in  the  premises,  finds  that  the  said  motion 
to  dissolve  the  temporary  Injunction  should 
be  overruled,  and  also  that  the  demurrers 
presented  to  the  plaintiff's  petition  should 
each  be  overruled;  to  each  and  all  of  which 
rulings  the  defendants,  and  each  of  them, 
duly  excepted.  Thei-eupon,  by  leave  of  conrt. 
the  defendants  filed  their  answer  herein,  and 
the  plaintiff  filed  and  presented  his  motion  to 
strike  out  the  second  paragraph  of  said  an- 
swer, which  motion,  being  duly  presented, 
was  by  the  court  overruled;  to  which  the 
plaintiff  excepted.  Thereupon  said  cause 
was  duly  presented  and  submitted  to  the 
court  for  final  determination  and  judgment 
upon  the  agreed  statement  of  facts  and  the 
evidence  offered,  and  upon  such  submission 
the  court,  after  due  consideration,  finds  all 
of  the  issues  in  favor  of  the  plaintiff  and 
against  the  defendants  and  each  of  them; 


to  which  the  defendants,  and  each  of  them, 
duly  excepted.  It  Is  therefore  by  the  court 
considered,  ordered,  and  adjudged  that  the 
demurrers  of  the  defendants  and  each  of 
them  separately  be,  and  the  same  are  hereby, 
overruled;  to  which  the  defendants,  and  each 
of  them,  duly  except.  It  is  further  consider- 
ed, ordered,  and  adjudged  by  the  court  that 
the  motions  of  the  defendants,  and  each  of 
them  separately,  to  vacate  and  set  aside  the 
temporary  injunction  heretofore  granted  be, 
and  the  same  is  by  the  court  hereby,  over- 
ruled; to  which  the  defendants,  and  each  of 
them,  separately  duly  except  It  is  further 
by  the  court  considered,  ordered,  and  adjudg- 
ed that  the  temporary  injunction  heretofore 
granted  herein  be,  and  the  same  is  hereby, 
made  perpetual,  and  that  the  defendants 
Frank  Frantz,  W.  H.  Murray,  and  John  M. 
Young  be,  and  they  are  hereby,  enjoined  and 
restrained  from  issuing  or  publishing  any 
proclamation  in  or  by  which  said  proclama- 
tion it  is  proposed  to  submit  to  the  electors 
of  the  proposed  state  of  Oklahoma,  either  as 
a  part  of  the  proposed  Constitution  for  said 
state  of  Oklahoma,  or  as  a  separate  ordi- 
nance, any  clause,  provision,  or  proposition 
dividing,  or  pretending  to  divide,  Woods 
county,  in  said  territory  of  Oklahoma,  or 
changing,  or  pretending  to  change,  the  lines 
and  boundaries  of  the  said  county,  or  mak- 
ing, or  purporting  or  pretending  to  make,  or 
describe  or  bound  any  new  county  or  coun- 
ties out  of  any  part  of  the  present  territory 
of  the  laid  Woods  county,  or  changing  or  in 
any  wise  interfering  with  the  said  county  or 
the  lines  thereof  or  any  townships  or  pre- 
cincts therein,  or  any  or  either  of  the  lines 
of  the  said  township  or  precincts;  and  en- 
joining and  i-estralnlng  the  said  C.  I.  Over- 
street,  O.  H.  Cliowning,  C.  M.  Dclzell,  M.  ». 
Mansfield,  Charles  Bowman,  J.  C.  Major,  I. 
J.  Corwln,  and  Charles  B.  Powell  from  in 
any  wise  interfering  with  any  of  the  duties 
of  the  county  commissioners  or  county  clerk, 
or  any  or  either  thereof,  of  the  said  county 
of  Woods,  in  or  about  the  election  i>roposed 
to  be  held  in  said  county  on  the  6th  day  of 
August,  1907,  and  from  In  any  wise  interfer- 
ing with  the  duties  of  the  said  county  com- 
missioners or  county  clerk  of  said  county  of 
Woods,  as  the  same  is  now  described  and 
exists,  in  any  of  the  preparations  of  any 
kind  or  character  for  said  election,  and  en- 
Joining  and  restraining  them  from  acting, 
or  attempting  to  act,  in  any  capacity  or  to 
any  extent  in  any  election  to  be  upheld  In 
the  pretended  counties  of  .\lfalfa  or  Majqr, 
or  either  thereof,  and  that  the  defendants  pay 

the  costs  herein,  taxed  at dollars;  to 

all  and  each  part  of  which  the  defendants, 
and  each  of  them,  duly  except.  Thereupon 
the  defendants,  and  each  of  them  separately, 
present  their  motion  for  a  new  trial  of  said 
cause,  which  motion  is  by  the  court,  after 
due  consideration,  overruled;  to  which  the 
defendants,  and  each  of  tliem,  duly  except 
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Thereupon,  on  aiH>Iicatk>n  of  the  defend- 
ants, and  each  of  them,  for  good  cause  ahown, 
the  court  extends  the  time  for  making  and 
■erring  case-made  herein,  and  the  defend- 
ants are  given  ten  daya  from  this  date  In 
which  to  malie  and  serve  case-made  for  the 
Snpreme  Court,  and  the  plalntitC  Is  given 
tliree  days  after  service  of  said  case-made 
In  which  to  suggest  amendments  thereto; 
aald  case-made  to  be  settled  on  two  days'  no- 
tice in  writing."  And  the  defendants  bring 
the  case  to  this  court  for  review  of  the  said 
Judgment 

A  certifled  copy  of  the  election  ordinance, 
aa  incorporated  in  the  record,  is  hereby  made 
a  part  of  this  statement  of  facta,  and  is  as 
follows,  to  wit: 

Election  Ordinance. 

"An  ordinance  providing  for  an  election  at 
which  the  proposed  Constitution  for  the 
proposed  state  of  Ol^lahoma  shall  be  sub- 
mitted to  the  people  thereof  for  ratifica- 
tion  or  rejection,   and   submitting   sepa- 
rately to  the  people  of  the  proposed  state 
of  Oklahoma  the  proposed  prohibition  ar- 
ticle making  substantially   the  terms  of 
the    enabling    act    uniformly    applicable 
to  the  entire  state  for  ratification  or  re- 
jection, and  for  the  election  of  certain 
state,     district,     county     and     township 
ofiEicers   provided   for   by    said   proposed 
constitution,  and  for  the  election  of  mem- 
.'bers  of  the  liCglslature  of  said  proposed 
state  of  Oklahoma,  and  five  representa- 
tives to  Congress. 
"Be  it  ordained,  by  the  convention  assem- 
bled to  form  a  Constitution  and  state  govern- 
ment for  the  proposed  state  of  Oklahoma: 

"Section  1.  That  in  compliance  with  an 
act  of  the  Congress  of  the  United  States  of 
America,  entitled,  'An  act  to  enable  the  peo- 
ple of  Oklahoma  and  of  the  Indian  Territory 
to  form  a  Constitution  and  state  government 
and  be  admitted  into  the  Union  on  an  equal 
footing  with  the  original  states;  and  to 
enable  the  people  of  New  Mexico  and  of 
Arizona  to  form  a  Constitution  and  state 
government  and  be  admitted  Into  the  Union 
on  an  equal  footing  with  the  original  states,' 
approved  June  16,  1»06  [Act  June  18,  1906, 
c  3335,  34  StaL  2e7]i  hereinafter  mentioned 
and  referred  to  as  the  enabling  act,  and  by 
virtue  thereof,  an  election  is  hereby  called 
and  shall  be  held  on  the  sixth  day  of  Au- 
gust, in  the  year  of  our  Lord,  one  thousand 
nine  hundred  and  sev^i,  in  all  of  the  voting 
precincts  at  said  time,  in  the  proposed  state 
of  Oklahoma,  for  the  purpose  of  submitting 
to  the  people  thereof  the  question  of  the 
ratification  or  rejection  of  the  Constitution 
framed  and  adopted  by  this  convention  for 
said  proposed  state  of  Oklahoma,  and  for 
the  adoption  or  rejection  of  all  questions 
therewith  separately  submitted,  and  at  which 
election  the  qualified  voters  of  said  proposed 
■tate  shall  vote  directly  for  or  against  the 


proposed  Constitution,  and  for  or  against  any 
provisions  separately  submitted.  Said  eleo 
tion  shall,  in  all  respects,  be  held  and  con- 
ducted in  the  manner  required  by  the  laws 
of  the  territory  of  Oklahoma  for  electio-is 
therein,  when  not  in  conflict  with  the  ena- 
bling act,  and  as  supplemented  by  this  ordi- 
nance, and  the  returns  of  said  election  shall 
be  made  to  the  Secretary  of  the  territory  of 
Oklahoma,  who,  with  the  Chief  Justice  there- 
of, and  the  senior  Judge  of  the  United  States 
Court  of  Appeals  for  tne  Indian  Territory, 
shall  canvass  the  same,  and  if  a  majority 
of  the  legal  votes  cast  on  that  question  shall 
be  for  the  Constitution,  the  Governor  of 
Oklahoma  Territory  and  the  judge  senior  la 
service  of  the  United  States  Court  of  Ap- 
peals for  the  Indian  Territory  shall  certify 
the  result  to  the  President  of  the  United 
States,  together  with  the  statement  of  the 
votes  cast  thereon,  and  npon  separate  ar^ 
tlcles  or  propositions,  and  a  copy  of  said 
Constitution,  article,  propositions,  and  or- 
dinances, and  In  all  respects  comply  with 
the  provisions  of  said  enabling  act 

"Sec.  2.  On  the  same  day  of  the  election 
for  the  ratification  or  rejection  of  said  Con- 
stitution, there  shall  be  held  by  the  qualified 
voters  for  the  proposed  state,  in  accordance 
with  the  election  laws  of  the  territory  of 
Oklahoma  when  not  In  conflict  with  th« 
enabling  act  and  as  supplemented  by  this 
ordinance,  an  election  for  oflScers  for  a  full 
state  government,  including  all  the  elective 
state,  district  county  and  township  oflicera, 
provided  for  by  the  provisions  of  said  Con- 
stitution, members  of  the  Legislature  and 
five  representatives  to  Congress,  and  an  elec- 
tion is  hereby  called  for  said  day  and  for 
such  purposes.  The  ballots  used  In  voting 
for  said  officers  shall  be  prepared,  printed, 
fumlBbed  and  distributed  as  required  by  tU« 
laws  of  the  territory  of  Oklahoma  for  elec* 
tions  therein.  The  returns  of  said  election 
shall  be  made  as  in  this  ordinance  provided. 

"In  the  counties  of  Beaver,  Blaine,  Caddo, 
Canadian,  Cleveland,  Comanche,  Custer, 
Dewey,  Garfield,  Grant,  Greer,  Kay,  King- 
fisher, Kiowa,  Lincoln,  Logan,  Noble,  Okla- 
homa, Pawnee,  Payne,  Pottawatomie,  Boger 
Mills,  Washita,  Woods  and  Woodward,  as  de- 
fined and  described  In  said  Constitution,  said 
elections  shall  be  held  and  conducted  by  the 
local  authorities  in  their  respective  counties 
and  voting  precincts  in  the  same  manner  as 
now  required  by  the  laws  of  the  territory 
of  Oklahoma  for  elections  therein. 

"In  the  counties  of  Beaver,  Caddo,  Co- 
manche, Greer,  Payne,  Boger  Mills,  and 
Woodward,  the  local  authorities  in  said  re- 
spective counties,  and  the  voting  precincts 
therein,  shall  exercise  their  functions  and 
perform  their  duties  as  such  election  officers 
only  wltliin  the  llmitB  of  said  counties  as 
defined  and  described  In  the  Constitution. 

"In  the  county  of  Noble,  the  local  author!- 
tiea,  in  the  exercise  of  their  functions  and 
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the  peTformasce  of  tbelr  duties  tis  election 
otficerB,  shall  exercise  and  extend  the  same 
to  the  limits  of  Bald  county  as  defined  by  tbe 
Conatitution. 

"Sec.  3.  In  the  counties  of  Adair,  Alfalfa, 
Atoka,  Beckham,  Bryan,  Carter,  Cherokee, 
Choctaw,  Cimarron,  Coal,  Craig,  Creek,  Del- 
UTvare,  Ellis,  Garvin,  Grady,  Harper,  Has- 
kell, Hughes,  Jackson,  Jefferson,  Johnston, 
liatimer,  Le  Flore,  Love,  Major,  Marshall, 
Mayes,  Murray,  Muskogee,  McClain,  McCur- 
tain,  Mcintosh,  Nowata,  Okfuskee,  Okmulgee, 
Osage.  Ottawa,  Pittsburg,  Pontotoc  Pushma- 
taha, Rogers,  Seminole,  Sequayah,  Stephens, 
Texas,  Tillman,  Tulsa,  Wagoner,  and  Wash- 
ington, the  local  ofBcers  and  authorities  pro- 
vided for  in  this  ordinance,  shall  exercise  all 
the  functions  and  perform  all  the  duties 
within  the  limits  of  such  counties,  townships 
and  voting  precincts  in  the  same  manner  as 
is  now  required  by  the  laws  of  the  territory 
of  Oklahoma  for  elections  therein. 

"Sec.  4.  That  the  counties  hereinafter 
named  be  and  they  are  hereby  divided  into 
the  following  described  and  numbered  com- 
missioner's districts  aud  the  following  de- 
scribed and  numbered  or  named  municipal 
townships: 

"Sec.  5.  Any  hoard  of  county  commission- 
ers or  a  majority  of  such  board,  shall  have 
the  imwer  at  any  time  prior  to  the  first  day 
of  June,  Anno  Domini  nineteen  hundred  and 
aeven,  to  change  the  boundaries  of  any  mu- 
nicipal township  or  commlssloner'B  district, 
Used  by  this  ordinance,  and  it  is  especially 
provided  that  the  boundaries  of  such  town- 
ship and  commissioner's  district,  after  Au- 
gnst  6th,  nineteen  hundred  and  seven,  may 
be  changed  in  the  manner  as  provided  by  the 
laws  of  the  territory  of  Oklahoma  for  the 
changing  of  such  boundaries;  provided,  such 
changes  of  boundary  lines  as  to  municipal 
townships  and  commissioner's  districts,  if 
made  prior  to  June  1st,  A.  D.  nineteen  hun- 
dred and  seven  (and  no  change  as  to  bound- 
aries whatever  shall  be  made  during  the 
time  intervening  between  the  first  day  of 
Jane,  A.  D.  nineteen  hundred  and  seven  aud 
the  «th  day  of  August,  A.  D.  nineteen  hun- 
dred and  seven)  shall  not  operate  to  change 
any  polling  places  or  to  destroy  any  voting 
precinct. 

"Sec.  6.  In  each  of  the  counties  of  Greer, 
Beaver,  Woods,  Woodward,  and  Comanche 
(and  any  other  county  in  the  proposed  state 
similarly  situated),  as  defined  and  described 
In  this  Constitution,  on  or  before  the  sixth 
day  of  June,  A.  D.  nineteen  hundred  and 
seven,  the  acting  board  of  county  commis- 
sioners therein  or  a  majority  thereof,  shall 
subdivide  such  county  or  counties  Into  com- 
missioner's districts  and  townships,  and  fix 
election  precincts,  designate  polling  places, 
nw-essary  for  the  purpose  of  the  election 
herein  provided  for.  And  should  such  com- 
missioners fall  to  comply  with  the  provi- 
sions of  this  section  by  said  date,  Wm.  H. 


Muiray,  as  president  of  this  convention,  sliaU 
within  five  days  thereafter,  at)palnt  three 
qualified  electors  in  each  of  such  counties 
not  more  than  two  of  whom  shall  belong  to 
any  one  political  party  to  divide  such  county 
or  counties  iuto  commissioner's  districts  and 
townships,  and  fix  election  precincts,  and 
designate  polling  places  for  such   purposes. 

"Sec.  7.  Said  county  commissioners  shall 
on  or  before  the  eighth  day  of  June,  A.  D. 
1907,  divide  or  designate  the  townships  of 
their  respective  counties  Into  election  pre- 
cincts and  establish  the  boundaries  of  the 
same,  and  shall  designate  a  polling  place  in 
each  precinct,  and  appoint  all  necessary  in- 
spectors of  election  in  the  several  precincts, 
whose  duties  shall  be  the  same  as  inspectors 
of  election  under  the  laws  of  the  territory 
of  Oklahoma,  and  shall  also  perform  all 
other  duties  required  to  l>e  done  or  performed 
by  the  boards  of  county  commissioners  per- 
taining to  elections  under  the  laws  of  the 
territory  of  Oklahoma  for  elections  therein, 
and  shall  perform  all  other  duties  or  acts 
necessary  to  the  conduct  of  said  election. 

"Sec.  8.  That  the  election  laws  of  the  ter- 
ritory of  Oklahoma  now  In  force,  as  far  as 
applicable  and  not  in  conflict  with  the  ena- 
bling act,  including  the  penal  laws  of  said 
territory  relating  to  election  and  Illegal  vot- 
ing, are  hereby  extended  and  put  In  force 
throughout  the  proposed  state  of  Oklahoma 
until  the  Legislature  of  said  proposed  state 
Shall  otherwise  provide,  and  until  all  per- 
sons ofCendtng  against  said  laws  in  the  elec- 
tions aforesaid,  shall  have  been  dealt  with 
in  the  manner  therein  provided,  and  the 
courts  of  said  state  shall  have  power  to  en- 
force said  laws  In  the  same  manner  as  other 
criminal  laws  of  said  state. 

"Sec.  9.  On  the  Friday  following  the  elec- 
tion provided  for  in  this  ordinance,  the  coun- 
ty clerk  and  the  commissioners  of  each  coun- 
ty of  said  proposed  state,  or  a  majority  of 
said  commissioners,  shall  meet  at  the  office 
of  said  clerk  at  ten  o'clock  a.  m.,  of  said  day, 
and  shall  proceed  to  canvass  the  several  re- 
turns which  have  been  made  to  that  office 
and  determine  the  persons  who  have  re- 
ceived the  greatest  number  of  votes  in  the 
county  for  the  several  county,  township,  dis- 
trict and  state  officers,  members  of  the 
Legislature  and  representatives  to  Congress, 
and  such  findings  shall  be  reduced  to  writ- 
ing and  signed  by  snid  commissioners  and 
attested  by  the  clerk  and  shall  be  annexed 
to  the  abstract  given  for  such  officers.  If 
any  two  or  more  persons  have  an  equal  num- 
ber of  votes  for  the  same  office  and  a  higher 
number  than  any  othor  person,  the  commls- 
slonei-s  aforesaid  shall  proceed  to  determine 
by  lot  which  of  the  two  candidates  shall  be 
elected.  As  soon  as  the  commissioners  have 
determined  the  person  who  has  received  the 
highest  number  of  votes  for  any  office,  thp 
county  clerk  shall  make  out  abstracts  of  the 
votes  in  the  following  manner:    First,  the 
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abstract  of  rotes  for  state  and  district  of- 
ficers and  members  of  tbe  Legislature  on  one 
sheet;  second,  tbe  abstract  of  votes  for  rep- 
resentatlve  to  Congress,  on  one  sheet,  and 
third,  the  abstract  of  Totes  for  connty  and 
township  officers  on  one  sheet,  and  fonrtb,  an 
abstract  of  the  votes  cast  for  or  against  the 
proposed  constitution  and  for  or  against  ar- 
ticles separately  submitted,  which  abstracts 
being  certified  and  signed  by  the  county 
clerk  shall  be  deposited  in  his  office  and  cer- 
tified copies  of  abstracts  for  state  and  dis- 
trict officers,  members  of  tbe  Legislature  and 
representatives  to  Congress,  shall  be  placed 
in  separate  envelopes,  endorsed  and  directed 
to  the  Secretary  of  the  territory  of  Oklahoma 
and  forwarded  Immediately  by  mall.  The 
failtire  of  the  clerk  to  affix  his  seal  to  any 
soch  certificate  shall  not  Invalidate  the  re- 
tarns.  And  said  conmilssioners  of  each  coun- 
ty In  said  proposed  state  or  a  majority  there- 
of shall,  at  said  time  and  place,  also  proceed 
to  canvass  tbe  returns  which  have  been 
made  to  the  office  of  the  county  clerk  of  the 
election  held  to  ratify  or  reject  the  Constitu- 
tion or  any  provision  separately  submitted, 
and  reduce  the  result  of  said  canvass  to 
writing,  which  shall  be  signed  by  said  com- 
missioners and  attested  by  the  clerk,  and 
the  clerk  shall  make  an  abstract  of  the 
votes  cast  for  or  against  the  ratification  of 
said  proposed  Constitution,  on  one  sheet  and 
for  or  against  any  provision  separately  sub- 
mitted, on  one  sheet  which  abstract  being 
signed  and  certified  by  tbe  county  clerk 
shall  be  deposited  In  his  office  and  certified 
copies  thereof,  under  his  official  seal,  shall 
be  placed  In  a  separate  envelope,  endorsed 
and  directed  to  the  Secretary  of  Oklahoma, 
and  forwarded  Immediately  by  mall. 

"The  said  county  clerk  shall  Immediately 
make  out  In  pursuance  of  the  determination 
of  said  county  commissioners,  a  certificate 
of  election  for  any  person  receiving  tbe  high- 
est number  of  votes  for  any  office  or  in  case 
•f  a  tie  who  have  been  decided  by  lot,  to 
have  been  elected  and  deliver  the  same  to 
the  person  entitled  thereto  upon  his  making 
application  therefor. 

"Tbe  Governor  of  the  territory  of  Oklaho- 
ma, tbe  Secretary,  the  Auditor,  Treasurer 
and  Attorney  General  of  said  territory,  or 
any  three  of  them  shall  constitute  tbe  state 
canvassing  board  for  the  proposed  state  of 
Oklahoma.  The  Secretary  of  the  territory 
of  Oklahoma  upon  the  receipt  of  the  certified 
abstracts  of  the  votes  given  in  the  several 
counties,  directed  to  be  sent  to  him,  shall 
proceed  to  open  the  same  and  shall  record 
the  same  In  a  suitable  book  to  be  kept  for 
that  purpose,  and  shall  file  and  carefully 
preserve  them  In  his  office  together  with  the 
original  envelopes  in  which  they  were  en- 
closed. If  from  any  county  no  such  abstract 
9f  votes  shall  have  been  received  within  ten 
days  after  tbe  election  aforesaid  by  the  Sec- 
retary of  tbe  territory  of  Oklahoma,  he  shall 


dispatch  a  apedal  messenger  to  obtain  ■ 
copy  of  the  same  from  the  county  clerk  of 
such  county,  and  such  clerk  shall  immediate- 
ly on  demand  of  said  messenger  make  out 
and  deliver  to  him  tbe  copy  required,  which 
copy  of  the  abstract  of  votes  aforesaid,  the 
messenger  shall  deliver  to  the  Secretary  of 
the  territory  of  Oklahoma  without  delay; 
the  expense  of  said  messenger  to  be  paid  by 
the  county  clerk  failing  to  make  such  retom. 

"For  the  purpose  of  canvassing  the  result 
of  the  election  the  state  board  of  canvass- 
ers for  the  proposed  state  of  Oklahoma 
shall  meet  at  the  office  of  the  Secretary  of 
the  territory  of  Oklahoma,  within  tiilrty 
days  after  said  election,  where  they  shall 
open  the  certified  abstracts  on  file  In  the 
office  of  the  Secretary  of  tbe  territory  of 
Oklahoma  and  proceed  to  examine  and  make 
statements  of  tbe  whole  number  of  votes 
given  or  cast  at  said  election  for  state  and 
district  officers  and  members  of  the  Legisla- 
ture and  representatives  to  Congress,  which 
statement  shall  show  the  names  of  the  per- 
sons to  whom  such  votes  shall  have  been  giv- 
«i  for  each  of  the  said  officers  and  the  whole 
number  given  to  each,  distinguishing  the  ser* 
eral  districts  and  counties  In  which  they 
were  given.  They  shall  certify  said  state- 
ments to  be  correct  and  shall  subscribe  their 
names  thereto  and  shall  determine  what  per- 
sons shall  have  been  by  the  greatest  number 
of  votes  duly  elected  to  such  offices,  and 
shall  endorse  and  subscribe  on  such  state- 
ment a  certificate  of  election  and  determina- 
tion and  deliver  the  same  to  the  Secretary 
of  tbe  territory  of  Oklahoma. 

"If  any  two  or  more  persons  have  an  equal 
number  of  votes  for  members  of  the  Legisla- 
ture or  representatives  to  Congress  or  for 
any  state  or  district  office  the  said  canvass- 
ing board  shall  proceed  to  determine  by 
lot.  In  the  presence  of  tbe  candidates,  which 
of  tbe  two  candidates  shall  be  elected.  Rea- 
sonable notice  shall  be  given  to  said  candi- 
dates of  the  time  when  such  elections  shall 
be  determined,  and  If  such  candidates,  or 
either  of  them,  fall  to  appear.  In  accordance 
with  such  notice,  then  the  board  of  canvass 
ers  shall  proceed  to  determine  such  election 
In  the  absence  of  the  candidates. 

"The  Secretary  of  the  territory  of  Okla- 
homa shall  record  In  his  office  In  a  book 
to  be  kept  by  blm  for  that  purpose,  each  cer- 
tified statement  of  determination  as  made 
by  such  board  of  canvassers,  and  shall  with- 
out delay  make  out  and  transmit  to  each 
of  the  persons  thereby  declared  to  be  elect- 
ed, a  certificate  of  his  election  certified  by 
him  under  his  seal  of  office,  and  he  shall 
also  forthwith  cause  a  copy  of  such  certified 
statement  of  determination  to  be  published 
In  a  newspaper  published  at  the  capital. 

"Sec  10.  The  Secretary  and  Chief  Jus- 
tice of  the  territory  of  Oklahoma,  and  tbe 
senior  Judge  of  the  United  States  Conrt  of 
Appeals  for  the  Indian  Territory  shall,  wltb-^ 
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In  thirty  daya  after  the  election  herein  pro- 
vided for,  canvass  the  returns  of  said  elec- 
tion to  ratify  or  reject  the  Constitution  or 
any  provision  separately  submitted. 

"Sec.  11.  The  canvass  and  returns  for  said 
election  for  the  ratification  or  rejection  of 
the  Constitution,  and  propositions  separate- 
ly subniitte<l,  and  for  all  officers  authorized 
by  the  Constitution,  except  as  otherwise  pro- 
Tided  in  the  enabling  act  and  the  supple- 
mentary provisions  of  this  ordinance  shall 
be  made  In  accordance  with  the  election 
laws  of  the  territory  of  Oklahoma. 

"Sec.  12.  Whenever  a  vacancy  occurs  In 
the  office  of  county  commissioner  provided 
for  by  this  ordinance  such  vacancy  shall  be 
ftUed  by  appointment  by  the  Governor  of  the 
territory  of  Oklahoma  within  three  days 
from  the  date  that  be  is  notified  of  such 
vacancy,  such  notice  to  be  given  by  the  coun- 
ty clerk,  and  where  the  Governor  falls  to 
flU  such  vacancy  within  said  time,  said  va- 
cancy shall  be  filled  by  appointment  by  Wm. 
H.  Murray  as  president  of  the  constitutional 
convention;  provided,  however,  that  If  the 
vacancy  Is  caused  by  death  or  resignation, 
the  person  appointed  to  fill  the  vacancy  shall 
be  appointed  from  the  same  political  party 
to  which  such  officer  belonged,  and  he  shall 
serve  as  if  he  bad  been  originally  named  by 
this  ordinance. 

"Sec.  13.  Wherever  a  vacancy  occurs  In 
the  office  of  county  clerk,  provided  for  In 
this  ordinance,  such  vacancy  shall  be  filled 
by  appointment  by  the  board  of  county  com- 
missioners, and  where  such  board  of  com- 
missioners fall  or  refuse  for  three  days,  to 
fill  such  vacancy,  the  same  shall  be  filled  by 
appointment  by  Wm.  H.  Murray  as  president 
of  the  constitutional  convention;  provided, 
however.  If  the  vacancy  is  caused  by  death 
or  resignation,  the  i)erson  appointed  to  fill 
the  vacancy  shall  be  appointed  from  the 
same  political  party  to  which  such  officer 
belonged,  and  he  shall  serve  as  If  he  had 
been  originally  named  by  this  ordinance. 

"Sec.  14.  All  officers  appointed  and  pro- 
vided for  in  this  ordinance  shall,  before  en- 
tering npon  the  discharge  of  their  diities, 
take  an  oath  or  affirmation  to  support  the 
Constitution  and  the  laws  of  the  United 
States,  the  terms  of  the  enabling  act.  and  of 
this  ordinance,  and  to  well  and  faithfully 
discbarge  the  duties  of  their  respective  of- 
fices, and  all  inspectors,  judges  and  clerks  of 
said  election  shall  take  an  oath  or  affirma- 
tion in  conformity  with  and  as  required  by 
the  election  laws  of  the  territory  of  Okla- 
homa. 

"Sec.  15.  The  Governor  of  the  territory  of 
Oklahoma  and  two  qualified  electors  by  bim 
appointed,  one  from  each  of  the  two  political 
parties  that  cast  the  largest  number  of  votes 
In  said  proposed  state  in  the  election  of  del- 
egates to  the  constitutional  convention,  shall 
constitute  a  board  of  election  commissioners 
tac  the  purpose  of  the  election  herein  pro- 


vided for.  Such  appointments  shall  be 
made  at  least  thirty  days  previous  to  said 
elections,  and  if  prior  to  that  time  the  chair- 
man of  the  central  committee  of  the  pro- 
posed state,  of  either  of  such  parties,  shall 
nomiuute  in  writhin  a  member  of  his  own 
party  for  said  appointment,  the  Governor  of 
the  territory  shall  appoint  such  nominee. 
In  case  of  the  death,  disatjiiity  or  refusal  to 
serve  of  either  appointee,  the  Governor  of 
the  territory  shall  notify  the  cliairuiau  of  the 
central  couiniittee  of  such  appointee's  polit- 
ical party,  and  such  chairman  may,  within 
three  days  thereafter,  recommend  a  succes- 
sor, who  shall  thereupon  be  appointed:  Pro- 
vided, that  If  such  chairman  shall  fail  to 
make  recommendations  of  appointment  with- 
in the  time  specified,  the  Governor  of  the 
territory  of  Oklahoma  shall  make  sach  ap- 
pointments of  his  own  selection  from  such 
political  party. 

"It  shall  be  the  duty  of  said  board  to  pre- 
pare and  distribute  the  ballots,  stamps  and 
election  supplies  for  the  election  of  all  offi- 
cers for  whom  the  qnalifled  electors  of  the 
proposed  state  are  entitled  to  vote,  for  rep- 
resentatives to  Congress,  and  all  members  of 
the  Legislature,  and  all  officers  provided  by 
the  Constitution  for  whom  the  voters  of 
more  than  one  county  are  entitled  to  vote.  In 
compliance  with  the  provisions  of  said  Con- 
stitution and  of  the  election  laws  of  the  ter- 
ritory of  Oklahoma.  Said  board  shall  also 
prepare  and  distribute  ballots,  stamps  and 
election  supplies  for  the  election  for  the  rati- 
fication or  rejection  of  the  proposed  Constitu- 
tion and  for  or  against  any  provisions  sep- 
arately submitted.  The  said  board  shall  per- 
form and  exercise  such  other  duties  as  may 
be  prescribed  by  the  election  laws  of  the  ter- 
ritory of  Oklahoma  and  by  this  ordinance. 

"In  the  event  that  the  Governor  of  the  ter- 
ritory of  Oklahoma  shall  fall  or  refuse  to 
act  or  perform  the  duties  aforesaid,  such  du- 
ties shall  be  exercised  and  performed  by  Wm. 
n.  Murray  as  president  of  the  convention. 

"Sec.  10.  In  each  county  in  the  proposed 
state,  the  county  clerk  and  two  persons  by 
him  appointed,  one  from  each  of  the  two  po- 
litical i)artle8  that  cast  the  largest  number 
of  votes  In  said  proposed  state  at  the  election 
of  delegates  to  the  constitutional  convention, 
shall  constitute  county  board  of  election  com- 
missioners. Said  appointments  shall  be  made 
in  all  respects  as  the  appointments  for  the 
board  of  election  commissioners  hereinbefore 
provided  for  or  required  to  be  made  by  the 
Governor  of  the  territory  of  Oklahoma,  ex- 
cept that  the  privilege  of  nomination  shall 
belong  to  the  chairman  of  the  county  central 
committee  of  the  two  parties  aforesaid. 

"It  shall  be  the  duty  of  such  board  to  pre- 
pare and  distribute  the  ballots  and  election 
supplies  for  all  officers  to  be  voted  for  in 
such  counties  or  who  are  to  be  voted  for 
other  than  those  who  are  to  be  voted  for  by 
all  the  electors  of  the  proposed  state,  and. 
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members  of  the  Legislature  and  district  ofB- 
cers  as  hereinbefore  provided  In  compllanctt 
with  the  provisions  of  this  ordinance,  and 
said  board  shall  perform  such  other  duties 
as  provided  for  by  the  election  laws  of  the 
territory  of  Oklahoma,  and  by  this  ordinance. 

"In  the  event  any  county  clerk  shall  fall 
or  refuse  to  perform  or  discharge  any  of  the 
duties  aforesaid,  or  be  disqualified,  the  coun- 
ty commissioners  shall  appoint  some  one  to 
act  as  county  clerk  In  the  performance  of 
such  duties. 

"Sec.  17.  In  the  event  any  of  the  county 
commlaeloners  In  any  county  of  the  proposed 
state  shall  fall  or  refuse  or  be  disqualified 
to  perform  any  of  the  duties  required  by  this 
ordinance  or  the  election  lavrs  of  the  terri- 
tory of  Oklahoma,  the  Governor  of  the  terri- 
tory shall  appoint  some  one  In  his  stead: 
Provided,  that  such  appointment  shall  be 
made  from  the  same  political  party  as  that 
to  which  such  commissioner  belonged. 

"In  the  event  the  Governor  of  the  terri- 
tory of  Oklahoma  shall  fall  or  refuse  to  take 
due  action  thereon,  and  to  make  such  ap- 
pointment within  three  days  after  be  shall 
be  notified  of  such  failure  or  refusal  or  dis- 
qualification or  disability,  on  the  part  of 
such  commissioner,  such  appointment  shall 
be  made  by  Wm.  H.  Murray  as  president  of 
this  convention. 

"Sec.  18.  Nominations  for  all  state,  dis- 
trict, county  and  township  offices  may  be 
made  as  provided  for  under  the  primary  elec- 
tion laws  of  the  territory  of  Oklahoma,  and 
said  election  laws.  In  connection  with  elec- 
tion laws  of  the  territory  of  Oklahoma,  be 
and  are  as  aforesaid  hereby  put  in  force  and 
effect  throughout  the  proposed  state  of  Okla- 
homa :  Provided,  that  in  cities  and  towns  of 
the  Indian  Territory  and  the  Osage  Indian 
reservation  having  a  population  of  twenty- 
five  hundred  inhabitants  or  more  as  shown 
by  any  ofliclal  census  taken  either  under  the 
auspices  of  the  United  States  government  or 
such  municipal  corporations,  the  qualified 
electors  therein  shall  register  up  to  the  18th 
day  of  May,  A.  D.  1907,  in  order  to  be  enti- 
tled to  vote  therein  at  any  primary  election 
held  on  or  after  the  23d  day  of  May,  A.  D. 
1907,  and  prior  to  August  sixth,  A.  D.  1907; 
and  provided  further,  that  any  person  having 
registered  at  the  election  of  delegates  to  the 
constitutional  convention,  or  any  municipal 
election  during  1907,  shall  not  be  required 
to  further  register  lu  order  to  vote  at  such 
primary  election  or  elections;  and  provided 
further,  that  any  person  who  shall  be  pre- 
vented from  registering  by  reason  of  sick- 
ness or  necessary  absence  from  such  city  or 
town,  which  fact  may  be  shown  as  provided 
by  the  laws  of  Oklanoma  Territory,  or  shall 
be  prevented  by  the  clerk  or  recorder  of  such 
dty  or  town  failing  or  refusing  to  register, 
then  such  elector  shall  be  alk>wed  to  vote  at 
such  election. 

"See.  19.  The  submission  of  the  proposed 
eonstitutlon  for  the  proposed  state  of  Okla- 


homa, and  the  s^arate  provision,  to  the  peo- 
ple of  said  proposed  state,  for  ratification  or 
rejection,  shall  be  upon  the  same  ballot  In 
the  following  form : 

"Shall  the  Constitution  for  the  proposed 
state  of  Oklahoma  be  ratified? 


□  Yes. 

□  NO. 


"Shall  the  provision  for  state-wide  prohibi- 
tion be  adopted? 


□     Yes. 


"And  ballots  used  In  voting  for  or  agalns^ 
the  proposed  Constitution,  and  for  or  against 
an}'  provision  separately  submitted  shall  con- 
tain no  other  matters  to  be  voted  on  at  such 
election  and  shall  be  prepared,  printed,  fur- 
nished and  distributed  by  the  board  of  elec- 
tion conuulssloners  for  the  proposed  state  as 
required  by  the  laws  of  the  territory  of  Okla- 
homa for  elections  therein,  not  in  conflict 
with  the  provisions  of  the  enabling  act  and 
as  supplemented  by  this  ordinance  and  shall 
when  voted  be  deposited  In  ballot  boxes  sep- 
arate from  any  others  used  at  said  election. 
Said  election  shall  In  all  respects  be  held 
and  conducted  in  the  manner  required  by  the 
laws  of  the  territory  of  Oklahoma  for  elec- 
tions therein  when  not  in  conflict  with  the 
provisions  of  the  enabling  act,  and  as  supple- 
mented by  the  provisions  of  this  ordinance, 
and  the  returns  thereof  shall  be  made  as  pro- 
vided by  said  enabling  act  as  hereinbefore 
set  out. 

"Sec.  20.  There  shall  be  submitted  sepa- 
rately and  in  the  manner  herein  provided,  the 
separate  provision  adopted  by  this  conven- 
tion aud  referred  to  as  a  sciparate  provision 
for  state-wide  prohibition,  at  the  same  time 
and  on  the  same  ballot,  at  which  said  propos- 
ed Constitution  Is  to  be  submitted  for  rati- 
fication or  rejection,  said  proposition  being 
as  to  whether  or  not  the  manufacture,  sale, 
barter,  giving  away  or  otherwise  furnishing 
intoxicating  liquors  shall  be  prohibited  In 
the  proposed  state  for  a  period  of  twenty-one 
years  from  the  date  of  Its  admlswlon  into  the 
Union,  and  thereafter  until  the  people  of  the 
state  shall  otherwise  provide  by  amendment 
of  said  Constitution  and  proper  state  leffisla- 
tlon,  said  provision  being  In  words  and  fig- 
ures as  follows,  to  wit: 

"  'The  manufacture,  sale,  barter,  giving 
away,  or  otherwise  furnishing,  except  as 
hereinafter  provided,  of  Intoxicating  liquors 
within  this  state,  or  any  part  thereof.  Is 
prohibited  for  a  period  of  twenty-one  years 
from  the  date  of  the  admission  of  this  state 
into  the  Union,  and  thereafter  until  the  peo- 
ple of  the  state  shall  othervrlae  provide  by 
amendment  of  this  Constitution  and  proper 
state  legislation.  Any  person,  individual  or 
corporate,  who  shall  manufacture,  sell,  bar- 
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ter,  glre  away,  or  otherwlee  furnish  any  In- 
toxicating liquor  of  any  kind.  Including  beer, 
ale  and  wine,  contrary  to  the  proTislona  of 
tills  section,  or  who  shall,  within  this  state, 
advertise  for  sale  or  solicit  the  purchase  of 
any  such  liquors,  or  who  shall  ship  or  in  any 
way  convey  such  liquors  from  one  place 
within  this  state  to  another  place  therein,  ex- 
cept the  conveyance  of  a  lawful  purchase  as 
bejrein  aathorlzed,  shall  be  punished,  on  con- 
viction thereof,  by  fine  not  less  than  fifty  dol- 
lars and  by  Imprisonment  not  less  than  thir- 
ty days  of  each  offense:  Provided,  that  the 
Legislature  may  provide  by  law  for  one 
agency  under  the  supervision  of  the  state  in 
each  incorporated  town  of  not  less  than  two 
thousand  population  In  this  state;  and  if 
there  be  no  Incorporated  town  of  two  thou- 
sand population  In  any  county  in  this  state, 
such  county  shall  be  entitled  to  have  one 
such  agency,  for  the  sale  of  such  liquors  for 
medicinal  purposes;  and  for  the  sale,  for  In- 
dustrial purposes,  of  alcohol  which  shall 
have  been  denaturlzed  by  some  process  ap- 
proved by  the  United  States  Commissioner 
of  Internal  Revenue;  and  for  the  sale  of  al- 
cohol for  scientific  purposes  to  such  scien- 
tific Institutions,  universities,  and  colleges  as 
are  authorized  to  procure  the  same  free  of 
tax  under  the  laws  of  the  United  States; 
and  for  the  sale  of  such  liquors  to  any  apothe- 
cary who  shall  have  executed  an  approved 
bond,  in  a  sum  not  less  than  one  thousand 
dollars,  conditioned  that  none  of  such  liquors 
shall  be  used  or  disposed  of  for  any  purpose 
other  than  in  the  compounding  of  prescrip- 
tions or  other  medicines,  the  sale  of  which 
would  not  subject  him  to  the  payment  of  a 
special  tax  required  of  liquor  dealers  by  the 
United  States,  and  the  payment  of  such  spe- 
cial tax  by  any  person  wltblu  this  state  shall 
constitute  prima  fade  evidence  of  his  inten- 
tion to  violate  the  provisions  of  this  section. 
Ko  sale  shall  be  made  except  upon  the  sworn 
statement  of  the  applicant  in  writing  setting 
forth  the  purpose  for  which  the  liquor  is 
to  be  used,  and  no  sale  shall  be  made  for 
medicinal  purposes  except  sales  to  apothe- 
caries as  hereinabove  provided  unless  such 
statement  shall  be  accompanied  by  a  bona 
fide  prescription  signed  by  a  regular  practi- 
«lag  physician,  which  prescription  shall  not 
be  filled  more  than  once.  Each  sale  shall  be 
duly  registered,  and  the  register  thereof,  to- 
gether with  the  affidavits  and  prescriptions 
pertaining  thereto  shall  be  open  to  inspection 
by  any  ofllcer  or  citizen  of  the  state  at  all 
times  during  business  hours.  Any  person 
who  shall  knowingly  make  a  false  affidavit 
for  the  purpose  aforesaid  shall  be  deemed 
guilty  of  perjury.  Any  physician  who  shall 
prescribe  aay  such  liquor,  except  for  treat- 
ment of  disease  which  after  his  own  person- 
al diagnosis  be  shall  deem  to  require  such 
treatment,  shall,  upon  couvictiou  thereof,  be 
punished  for  each  offense  by  fine  of  not  less 
than  two  hundred  dollars  or  by  imprison- 


ment for  not  less  than  thirty  days,  or  by 
t)otb  such  fine  and  imprisonment;  and  any 
person  connected  with  any  such  agency  who 
shall  be  convicted  of  making  any  sale  or 
other  disposition  of  liquor  contrary  to  these 
provisions  shall  be  punished  by  imprison- 
ment of  not  less  than  one  year  and  one  day. 
Upon  the  admission  of  this  state  into  the 
Union  these  provisions  shall  be  Immediately 
enforceable  In  the  courts  of  this  state;  pro- 
vided, that  there  shall  be  submitted  sepa- 
rately at  the  same  election  at  which  this 
Cionstltution  is  submitted  for  ratification  or 
rejection,  and  on  the  same  ballot,  the  fore- 
going provision,  entitled  "Prohibition,"  on 
which  ballot  shall  be  printed: 

"  'Shall  the  provision  of   state-wide  pro- 
hibition be  adopted? 

Yes; 


G 
D 


No. 

"  'Shall  the  provision  of  state-wide  pro- 
hibition be  adopted? 

Tea. 


D 
D 


No. 


"  'And,  provided  further,  that  If  a  major- 
ity of  the  votes  cast  for  and  against  state- 
wide prohibition  are  for  state-wide  prohibi- 
tion, then  said  provision  entitled  "Prohibi- 
tion," shall  be  and  form  a  part  of  this  Con- 
stitution and  be  in  full  force  and  effect  as 
such  as  provided  therein;  but  If  a  majority 
of  said  votes  shall  be  against  state-wide  pro- 
hibition, then  the  provisions  of  said  article 
shall  not  form  a  part  of  this  Constitution, 
and  shall  be  null  and  void.  If  a  majority 
of  the  votes  cast  for  or  against  said  provi- 
sion are  for  state-wide  prohibition,  then  said 
provision  entitled  "Prohibition,"  shall  be 
and  form  a  part  of  the  proposed  Constitu- 
tion.' 

"Sec.  21.  It  shall  be  the  duty  of  the  Gov- 
ernor of  the  territory  of  Oklahoma,  as  such, 
within  twenty  days  after  the  date  of  the 
adoption  of  this  ordinance,  to  issue  his  proc- 
lamation giving  public  notice  of  the  elections 
herein  provided  for,  and  to  cause  said  procla- 
mation to  be  published  for  a  period  of  sixty 
days  in  some  dally  newspaper  of  general  cir- 
culation within  the  proposed  state  of  Okla- 
homa, and  in  the  event  of  the  failure  or  re- 
fusal or  disqualification  on  the  part  of  such 
Governor  to  act,  such  proclamation  shall  be 
Issued  and  publication  caused  to  be  made  by 
Wm.  H.  Murray  as  president  of  this  conven- 
tion, and  If  he  shall  fail  or  refuse  or  be  dis- 
qualified from  Issuing  such  proclamation,  the 
same  shall  be  issued  and  caused  to  be  pub- 
lished as  aforesaid  by  John  M.  ¥onng  as 
secretary  of  tills  convention. 

"Sec.  22.  That  the  provisions  of  this  ordi- 
nance shall  apply  to  the  elections  to  be  held 
and  to  the  officers  to  be  elected  on  the  6th 
day  of  August  in  the  year  of  our  Lwd,  one 
thousand  nine  hundred  and  seven. 


Digitized  by 


Google 


202 


91  PACIFIC  KEPORTEB. 


(OU. 


"Sec.  23.  In  the  event  the  Governor  of  the 
territory  of  Oklahoma  should  fail  or  refuse 
to  act  as  herein  provided,  and  to  appoint  two 
qualified  electors  from  each  of  the  political 
parties  that  cast  the  largest  number  of  votes 
in  said  proposed  state  in  the  election  of 
delegates  to  the  constitutional  convention,  to 
constitute  a  board  of  election  commissioners 
for  the  purposes  of  the  elections  herein  pro- 
vided for  or  perform  any  other  duties  impos- 
ed by  law  or  this  ordinance  upon  him  with 
respect  to  said  elections,  such  duty  shall  be 
performed  by  Wm.  H.  Murray  as  president 
of  this  convention  in  the  same  manner  as 
would  devolve  upon  the  Governor,  and  with 
the  same  powers  as  if  he  were  then  and 
there  Governor  of  the  territory  of  Oklahoma. 
And  in  the  event  said  Wm.  H.  Murray,  as 
president,  should  fall  or  refuse  to  perform 
such  acts  and  duties  as  aforesaid  such  acts 
and  duties  shall  be  performed  by  John  M. 
Young  as  secretary  of  this  convention  in  the 
same  manner  and  with  the  same  powers  as 
if  he  were  then  and  there  the  Governor  of 
said  territory. 

"Sec.  24.  In  the  event  there  should  be  any 
county  or  counties  in  said  proposed  state 
as  defined  and  described  in  the  Constitution, 
where  the  same  shall  not  have  been  divided 
into  commissioner  districts  by  July  Cth,  1907, 
the  commissioners  for  such  county  shall  at 
said  election  be  elected  therefrom  at  large. 

"Sec.  25.  No  voting  precinct  in  this  state 
shall  be  establlslied  so  that  it  shall  be  divid- 
ed by  the  boundary  line  of  any  municipal 
township,  commissioner's  district,  county  or 
congressional  district. 

"Sec.  20.  Within  ten  days  after  the  adop- 
tion of  this  ordinance  or  as  soon  thereafter 
as  practicable,  the  county  clerk  and  the 
county  commissioners  appointed  herein  shall 
meet  at  the  county  seat  of  their  respective 
counties  and  subscribe  the  oath  required  by 
this  ordinance  and  execute  bond  for  the 
faithful  iwrformanoe  of  their  duties  In  the 
penal  sum  of  one  thousand  ($1,000)  dollars, 
which  bond  may  be  approved  by  any  dele- 
gate to  the  constitutional  convention  resid- 
ing In  the  county  or  by  Wm.  H.  Murray,  as 
president  of  this  convention. 

"Tliereupon  the  board  of  county  commis- 
sioners of  each  of  said  counties  shall  procure 
a  suitable  l)ook  in  which  oath  and  lK)nd 
aforesaid  and  all  the  proceedings  shall  be 
entered. 

"I  hereby  certify  that  the  above  and  fore 
going  passe<l  after  third  reading  upon  roll 
call,  this  22d  day  of  April,  at  4:32  o'clock 
p.  m..  Anno  Domini  1907. 

"Attest:  Wm.  H.  Murray, 

"President  of  the  Con.stitutlonal  Convention. 

"John  ilcClaln  Young, 
"Secretary  of  the  Constitutional  Convention." 

W.  A.  Ledbetter,  Dale  &  Bierer,  and  J.  F. 
King,  for  plaintiffs  in  error.  W.  W.  S. 
Snoddy  and  H.  A.  Noah  (Horace  Speed,  of 
counsel),  for  defendant  in  error. 


IIAINER,  J.  (after  stating  the  facts).  In 
compliance  with  the  power  granted  in  the 
enabling  act,  the  people  of  Oklahoma  and 
Indian  Territory  elected  112  delegates,  57  of 
whom  were  elected  from  the  territory  of  Ok- 
lahoma, and  05  of  whom  were  elected  from 
the  Indian  Territory.  These  delegates  were 
invested  with  the  power  and  charged  with 
the  duty  and  responsibility  of  forming  a 
Constitution  and  state  government  for  the 
proposed  state  of  Oklahoma. 

The  fundamental  rights  and  powers  of  the 
convention: 

The  first  question  for  our  consideration 
is:  What  Is  a  constitutional  convention,  and 
what  is  the  nature  of  its  fundamental  rights 
and  powers? 

It  was  contended  by  the  plaintiff  in  the 
court  below,  defendant  in  error  here,  that 
the  power  and  authority  of  the  constitutional 
convention  is  derived  solely  from  the  powers 
granted  in  the  enabling  act,  and  that  every 
power  granted  to  the  convention  must  be 
found  and  expressed  therein,  except  such 
implied  powers  as  may  l>e  necessary  to  carry 
into  effect  the  express  grant  of  power;  that 
the  power  granted  by  the  enabling  act  em- 
braces no  legislative  grant,  but  confers  only 
the  power  of  a  committee  to  adopt  and  pro- 
pose fundamental  propositions  which  upon 
ratification  may  l)ecome  the  fundamental  law 
of  the  state.  And  this  was  the  view  of  the 
trial  court,  and  It  is  earnestly  urged  in  this 
court  by  counsel  for  defendant  in  error  as 
the  true  doctrine.  In  our  opinion,  this  con- 
tention Is  clearly  untenable,  and  cannot  be 
sustained  by  the  authorities.  In  a  territory, 
the  source  of  all  power  is  Congress.  But  in 
the  formation  of  a  Constitution  and  state 
government  the  power  emanates  from  the 
people.  Tlie  delegates  to  the  convention  were 
not  the  agents  or  representatives  of  Con- 
gress, l)Ut  they  were  the  Immediate  agents 
and  representatives  of  the  people  of  the  two 
territories.  They  derived  their  power  and 
authority  from  the  people  In  their  sovereign 
capacity.  And  this  Is  in  harmony  with  the 
principles  of  the  Declaration  of  Independ- 
ence, which  declares  that  "governments  are 
instituted  among  men,  deriving  their  just 
powers  from  the  con.sent  of  the  governed," 
and  is  in  keeping  with  the  doctrine  announc- 
ed by  Lincoln  when  he  uttered  the  Immortal 
words,  that  this  is  "a  government  of  the 
people,  by  the  people,  and  for  the  people." 
In  Benner  v.  Porter,  9  How.  (U.  S.)  242,  13 
T..  Ed.  119,  the  Supreme  Court  of  the  United 
States,  in  speaking  of  the  source  of  power, 
with  reference  to  the  admission  of  the  terri- 
tory of  Florida,  said:  "The  convention  being 
the  fountain  of  all  political  power,  from 
which  flowed  that  which  was  embodied  in 
the  orgimic  law,  was,  of  course,  competent  to 
prescribe  the  laws  and  appoint  the  officers 
under  tiie  Constitution,  by  means  whereof 
the  government  could  be  put  into  immediate 
operation."    The  convention,  therefore,  wm 
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created  by  the  direct  action  of  tbe  people, 
and  in  the  dlewharge  of  Ita  powera,  duties, 
and  obligations  It  performs  one  of  the  high- 
est and  most  Important  acts  of  popular 
•overelgntjr.  Nor  ]«  the  contention  well 
founded  that  the  convention  possesses  no 
legislative  powers,  and  that  It  acts  In  the 
mere  capacity  of  a  committee  to  adopt  and 
propose  fundamental  propositions  which  are 
to  be  submitted  to  a  vote  of  the  people  for 
ratification  or  rejection.  The  convention  has 
and  can  ezerdae  plenary  powers  subject  to 
the  limitations:  (1)  That  the  Constitution 
■hall  be  republican  in  form;  (2)  that  it  shall 
not  be  repugnant  to  the  Constitution  of  the 
United  States  and  the  principles  of  the  Dec- 
laration of  Independence;  (S)  that  no  distinc- 
tion shall  be  made  on  account  of  race  or 
color;  and  (4)  that  the  convention  shall  ac- 
cept by  ordinance  Irrevocable  all  the  terms 
and  conditions  of  the  enabling  act 

It  Is  true  that  Congress  has  the  power  to 
Impose  conditions  upon  a  territory,  as  condi- 
tions precedent  to  entitle  It  to  admission  as  a 
state.  Accordingly,  Congress  placed  certain 
restrictions  and  limitations  upon  the  conven- 
tion, which  It  was  required  to  Incorporate  in- 
to the  Constitution,  and  to  be  ratified  by  the 
people.  These  limitations  and  restrictions, 
when  ratified  by  the  people,  become  a  part  of 
the  fundamental  law  of  the  state.  When, 
therefore.  Congress  authorised  the  people  of 
Oklahoma  and  Indian  Territory  to  form  a 
Constltatlon  and  state  government  and  be 
admitted  Into  the  Union  on  an  equal  footing 
with  the  original  states,  It  meant  that  It 
Bbonid  be  admitted  on  equal  terms  with 
the  original  states.  Hence  the  enabling  act 
was  not  a  limited  or  restricted  grant,  but 
it  was  an  absolute  grant,  subject  to  the 
Constitution  of  the  United  States  and  the 
limitations  and  restrictions  Imposed  in  the 
enabling  act  as  a  condition  precedent  to 
such  admission.  In  Permoli  v.  First  Mu- 
nicipality. 8  How.  (U.  S.)  flOa,  11  L.  Ed. 
739,  the  Supreme  Court  of  the  United  States 
had  before  it  the  construction  of  Act  Cong. 
Feb.  20,  1811,  c  21.  2  Stat.  641,  author- 
Ixlng  the  people  of  the  territory  of  Orleans 
to  form  a  Constitution  and  state  government, 
and  in  the  course  of  the  opinion  the  court 
said:  "By  Act  April  8,  1812,  a  60,  2  Stat. 
701,  Louisiana  was  admitted  according  to 
the  mode  prescribed  by  the  act  of  1811.  Con- 
gress declared  it  should  be  on  the  conditions 
and  terms  contained  In  the  third  section  of 
that  act,  which  should  be  considered,  deemed, 
and  taken  as  fundamental  conditions  and 
terms  upon  which  the  state  was  incorporated 
ft!  the  Union.  All  Congress  Intended,  was  to 
declare  in  advance  to  the  people  of  the  terri- 
tory the  fundnmental  principles  tbelr  Con- 
stitution should  contain.  This  was  every 
way  proper  under  the  circumstances.  The 
Instrument  having  been  duly  formed,  and 
presented,  it  wan  for  the  national  legislature 
to  judge  whether  it  contnlned  the  proper 
principles,  and  to  accept  It  if  it  did,  or  in- 


ject It  If  It  did  not  Having  accepted  ttw 
Constitution  and  admitted  the  state,  'on  an 
equal  footing  with  the  original  states  in  all 
respects  whatever,'  in  express  terms,  by  the 
act  of  1812,  Congress  was  concluded  from  as- 
suming that  the  Instructions  contained  in 
the  act  of  1811  had  not  been  compiled  with. 
No  fundamental  principles  could  be  added  by 
way  of  amendment  as  this  would  have  been 
making  part  of  the  state  Constitution.  If 
Congress  could  make  it  a  part  It  might  in 
the  form  of  amendment  make  It  entire. "  In 
Bscanaba  Co.  v.  Chicago,  107  U.  S.  678,  2 
Sup.  Ct  193,  27  li.  Bd.  442,  the  Supreme 
Court  of  the  United  States,  speaking  by  llr. 
Justice  Field,  said:  "Although  Act  April  18. 
1818,  c.  67,  enabling  the  people  of  Illinois 
Territory  to  form  a  Constitution  and  state 
government,  and  the  resolution  of  Congress 
of  December  8,  1818,  declaring  the  admis- 
sion of  the  state  Into  the  Union,  refer 
to  the  principles  of  the  ordinance  according 
to  which  the  Constitution  was  to  be  formed. 
Its  provisions  could  not  control  the  authority 
and  powers  of  the  state  after  her  admission. 
Whatever  the  limitations  upon  her  powers  as 
a  government  whilst  In  a  territorial  condi- 
tion, whether  from  the  ordinance  of  1787 
or  the  legislation  of  Congress,  It  ceased  to 
have  any  operative  force,  except  as  volun- 
tarily adopted  by  her,  after  she  became  a 
state  of  the  Union.  On  her  admission  she  at 
once  became  entitled  to  and  possessed  of  all 
the  rights  of  dominion  and  sovereignty  which 
belonged  to  the  original  states.  She  was 
admitted,  and  could  be  admitted,  only  on  the 
same  footing  with  them."  In  Ward  v.  Race 
Horse,  163  U.  S.  514,  16  Sup.  Ct  1080,  41 
It.  lid.  244,  which  Involved  the  interpretatloa 
of  a  provision  of  the  enabling  act  of  Wyo- 
ming, Mr.  Justice  White,  after  reviewing  the 
authorities,  said:  "The  enabling  act  declares 
that  the  state  of  Wyoming  Is  admitted  on 
equal  terms  with  the  other  states,  and  this 
declaration,  which  is  simply  an  expression  of 
the  general  rule,  which  presupposes  that 
states,  when  admitted  into  the  Union,  are 
endowed  with  powers  and  attributes  equal 
In  scope  to  those  enjoyed  by  the  states  al- 
ready admitied,  repels  any  presumption  that 
In  this  particular  case  Congress  bitended  to 
admit  the  state  of  Wyoming  with  dlmhilsbed 
governmental  authority."  E^m  these  ded- 
■lons  It  win  be  observed  that  all  Congress  In- 
tended was  to  declare  to  the  people  of  Oklaho- 
ma and  Indian  Territory  the  fundamental 
principles  which  should  be  incorporated  in  the 
proposed  Constitution.  And  when  the  Con- 
stitution Is  formed,  and  a  full  state  govern- 
ment provided,  it  should  be  submitted  to 
the  people  for  ratification  or  rejection,  and 
when  approved  by  tbe  people  It  Is  to  be  sub- 
mitted to  the  President  of  the  United  States, 
who  Is  charged  by  Congress  with  the  duty 
to  determine  whether  the  Constitution  Is  re- 
publican in  form,  whether  it  Is  repugnant  to 
the  Constitution  of  the  United  States  and 
the  principles  of  the  Declaration  of  Inda- 
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pendence,  and  whether  the  terms  and  oondl- 
tlong  Imposed  in  the  enabling  act  have  been 
complied  with. 

Judge  Stoiy,  In  his  work  on  the  Constttn- 
tlon  (volume  1  [5tb  Ed.]  {  338),  declares: 
"The  true  view  to  be  taken  of  our  state  Con- 
stitutions is  that  they  are  forms  of  govern- 
ment ordained  and  established  by  the  peo- 
ple in  their  original  sovereign  capacity  to 
promote  their  own  hairiness  and  perma- 
nently to  secure  their  rights,  property,  inde- 
pendence, and  common  welfare."  Judge  Cool- 
ey,  in  his  work  on  Constitutional  Limitations, 
on  page  68,  in  discussing  the  attributes  and 
objects  of  a  Constitution,  says:  "In  con- 
sidering state  Constitutions,  we  must  not 
commit  the  mistake  of  supposing  that,  be- 
cause individual  rights  are  guarded  and 
protected  by  them,  they  must  also  be  con- 
sidered as  owing  their  origin  to  them.  These 
Instruments  measure  the  powers  of  the  rul- 
ers, but  they  do  not  measure  the  rights  of 
the  governed.  What  is  a  Constitution,  and 
what  are  its  objects?  It  is  easier  to  tell 
what  it  is  not  than  what  it  is.  It  is  not  the 
beginning  of  a  community,  nor  the  origin  of 
private  rights.  It  is  not  the  fountain  of  law, 
nor  the  incipient  state  of  government.  It 
is  not  the  cause,  but  consequence,  of  person- 
al and  political  freedom.  It  grants  no  rights 
to  the  people,  but  Is  the  creature  of  their 
power,  the  instrument  of  their  convenience." 

In  1804,  the  state  of  New  York  had  under 
consideration  the  revision  of  its  state  Con- 
stitution. One  of  the  first  questions  tliat 
arose  in  the  convention  was  the  ascertain- 
ment of  the  rights  and  powers  of  the  con- 
vention to  pass  upon  the  election  and  quall- 
flcatlons  of  one  of  its  members.  This  ques- 
tion was  referred  to  the  judiciary  committee, 
of  which  committee  the  Honorable  Ellhu 
Root,  now  Secretary  of  State,  and  one  of 
the  ablest  lawyers  and  statesmen  of  this 
country,  was  chairman.  In  bis  report  to  the 
convention,  he  says:  "The  convention  has 
been  created  by  the  direct  action  of  the 
people  and  has  been  by  them  vested  with  the 
power  and  charged  with  the  duty  to  revise 
and  amend  the  organic  law  of  the  state. 
The  function  with  which  it  is  thus  charged 
is  a  part  of  the  highest  and  most  solemn  act 
of  popular  sovereignty,  and  in  its  perform- 
ance the  convention  has  and  can  have  no  su- 
perior but  the  people  themselves.  No  court 
or  legislative  or  executive  officer  has  author- 
ity to  Interfere  with  the  exercise  of  the 
powers  or  the  performance  of  the  duties 
which  the  people  have  enjoined  upon  this, 
their  immediate  agent."  And,  again,  in  stat- 
ing the  nature  of  a  constitutional  conven- 
tion, he  says:  "A  constitutional  convention 
Is  a  legislative  body  of  the  highest  order. 
It  proceeds  by  legislative  methods.  Its  acts 
are  legislative  acts.  Its  function  is  not  to 
execute  os  interpret  laws,  but  to  make  them. 
That  the  consent  of  the  general  body  of  elec- 
tors may  be  necessary  to  give  effect  to  the 


ordinances  of  the  conrentloii  no  more  dian- 
ges  their  legislative  character  than  the  re- 
quirement of  the  Governor's  consent  changes 
the  nature  of  the  action  of  the  Senate  and 
Assembly."  And,  again,  in  ^leaking  of  the 
Importance  of  the  independence  of  the  coin 
vention,  he  uses  ttils  language:  "It  Is  fai 
more  important  that  a  constitntlonal  con* 
vention  should  possess  these  safeguards  of 
its  Independence  than  It  is  for  an  ordinary 
Legislature,  because  the  convention's  acts  are 
of  a  more  momentous  and  lasting  conse- 
quence, and  because  it  has  to  pass  upon  the 
power,  emoluments,  and  the  very  existence 
of  the  Judicial  and  legislative  officers  who 
might  otherwise  Interfere  with  it  The  con- 
vention furnishes  the  only  way  by  which  the 
people  can  exercise  their  will,  in  respect  of 
these  officers,  and  their  control  over  the 
convention  would  be  wholly  Incompatible 
with  the  free  exercise  of  that  will."  See 
Proceedings  of  the  New  York  Constitutional 
Convention,  1894,  pp.  79,  80.  i 

Mr.  Bryce,  in  his  excellent  work  on  the 
American  Commonwealth  (volume  1,  p.  436), 
says:  "A  state  Constitution  is  really  noth- 
ing but  a  law  made  directly  by  the  people 
voting  at  the  polls  upon  a  draft  submitted  to 
them.  The  people  of  a  state,  when  they  so 
vote,  act  as  a  primary  and  constituent  as- 
sembly, just  as  if  they  were  all  summoned 
to  meet  in  one  place  like  the  folkmotes  of 
our  Teutonic  forefathers.  It  is  only  their 
numbers  that  prevents  them  from  so  meet- 
ing In  one  place,  and  oblige  the  vote  to  be 
taken  in  a  variety  of  polling  places.  Hence 
the  enactment  of  a  Constitution  is  cm  ex- 
ercise of  direct  popular  sovereignty  to  which, 
we  find  few  parallels  In  modern  Europe, 
though  it  was  familiar  enough  to  the  re- 
public of  antiquity  and  has  Listed  until  now 
in  some  of  the  cantons  of  Switzerland." 

In  Goodrich  v.  Moore,  2  Minn.  61  (Gil.  48), 
72  Am.  Dec.  74,  the  Supreme  Court  of 
Minnesota  declared  that  a  constitutional  con- 
vention is  the  highest  legislative  assembly 
recognized  in  law,  invested  with  the  power 
of  enacting  or  framing  the  supreme  law  of 
the  state,  and  in  the  course  of  the  opinion 
Mr.  Justice  Atwater,  speaking  for  the  court, 
said:  "But  even  had  the  Legislature  intend- 
ed and  attempted  to  claim  and  exercise  the 
act  of  providing  a  printer  for  the  constitu- 
tional convention,  It  would  have  been  an  un- 
authorized and  unwarrantable  interference 
with  the  rights  of  that  body.  The  admission 
of  such  a  right  In  the  Legislature  would 
place  the  convention  under  its  entire  con- 
trol, leaving  It  without  authority  even  to  ap- 
point or  elect  Its  own  officers,  or  adopt  meas- 
ures for  the  transaction  of  its  legitimate 
business.  It  would  have  less  power  than  a 
town  meeting,  and  be  Incompetent  to  per- 
form the  objects  for  which  It  convened.  It 
would  be  absurd  to  suppose  a  constitution- 
al convention  had  only  such  limited  author- 
ity.   It  is  the  highest  legislative  assembly 
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racognlxed  In  Inr,  invested  wltb  the  right 
of  enacting  or  framing  the  supreme  law  of 
the  state.  It  moat  have  plenary  power  for 
this  and  over  all  the  inddenta  thereof.  The 
fact  that  the  conyentlou  assembled  by  au- 
thority of  ttte  Legislatore  renders  It  in  no 
respect  inferior  thereto. 

In  Sprottle  t.  Fredericks,  11  South.  472, 
fl9  Miss.  898,  the  Supreme  Court  of  Mississip- 
pi, In  discussing  the  powers  of  the  conven- 
tion, says:  "It  is  the  highest  legislative 
body  known  to  freemen  In  a  representative 
government.  It  is  supreme  In  its  sphere.  It 
wields  the  powers  of  sovereignty,  specially 
delegated  to  it,  for  the  purpose  and  the  oc- 
casion, by  the  whole  electoral  body,  for  the 
good  of  the  whole  commonwealth.  The  sole 
limitation  upon  its  powers  Is  that  no  change 
in  the  form  of  government  shall  be  done  or 
attempted.  The  spirit  of  republicanism  must 
breathe  through  every  part  of  the  frame- 
work, but  the  particular  fashioning  of  the 
parts  of  this  framework  is  confided  to  the 
wisdom,  the  faithfulness,  and  the  patriotism 
of  this  great  convocation,  representing  the 
people  in  their  sovereignty.  The  theorizing 
of  the  political  essayest  and  the  legal  doc- 
trinaire, by  which  It  IS  sought  to  be  establish- 
ed that  the  expression  of  the  will  of  the  Leg- 
islature shall  fetter  and  control  the  Consti- 
tution-making body,  or,  in  the  absence  of 
■nch  attempted  le^slatlve  direction,  which 
•eekB  to  teach  that  the  constitutional  con- 
vention can  only  prepare  the  frame  of  a 
Constitution  and  recommend  it  to  the  people 
for  adoption,  will  be  found  to  degrade  this 
sovereign  body  below  the  level  of  the  lowest 
tribunal  clothed  with  ordinary  legislative 
powers." 

In  Loomls  v.  Jackson,  6  W.  Ya.  618,  In  dis- 
cussing the  powen  of  the  constitutional  con- 
vention, Judge  Woods,  speaking  for  tlie  court, 
on  jwge  708  of  the  opinion,  said:  "I  have 
bad  no  difficulty  In  reaching  the  following 
conclusions  upon  the  constitutional  questions 
presented  in  this  specification,  viz.:  First, 
that  a  constitutional  convention  lawfully  con- 
vened does  not  derive  Its  powers  from  the 
Legislature^  but  from  the  people;  second, 
that  the  powers  of  a  constitutional  conven- 
tion are  in  the  nature  of  sovereign  powers; 
third,  that  the  Legislature  can  neither  limit 
nor  restrict  them  in  the  exercise  of  these  pow- 


In  the  recent  case  of  Montana  ex  rel.  Haira 
T.  Bice,  204  U.  S.  291,  27  Sup.  Ct  281,  61 
L.  Bd.  400,  which  came  up  on  appeal  from 
the  decision  of  Uie  Supreme  Court  of  Mon- 
tana, it  was  held  that:  "In  granting  lands 
for  educational  purposes  to  Montana,  section 
17  of  the  enabling  act  of  February  22,  1889 
(25  Stat  676,  c  180),  to  be  held,  appropriat- 
ed, eta,  in  such  manner  as  the  Legislature  of 
the  state  should  provide.  Congress  Intended 
to  designate,  and  the  act  will  be  so  construed, 
such  Legislature  as  should  be  established  by 
tb»  OonstltDtion  to  be  adopted,  and  which 


flhonUI  act  as  a  parliamentary  body  In  Snbor- 
dination  to  that  Constitution;    and  it  did 
not  give  the  management  and  disposal  of 
rach  lands  to  the  Legislature  or  its  members 
independently  of  the  methods  and  limitations 
prescribed  by  the  Constitution  of  the  state." 
The  facts  in  this  case  were  substantially  as 
follows:    By  sectl<«  17  of  the  enabling  act 
for  Montana,  grafts  were  made  to  the  state 
In  the  following  terms:    "To  the  State  of 
Montana:    For  the  establishment  and  main- 
tenance of  a  school  of  mines,  one  hundred 
thousand  acres ;  for  state  normal  school,  one 
hundred   thousand   acres;    for   agrlcultoral 
colleges,  in  addition  to  the  grant  Iierelnbeforv 
made  for  that  purpose,  fifty  thousand  acres ; 
for   the   establishment   of   a   state    reform 
school,  fifty  thousand  acres;   for  the  estab- 
lishment of  a  deaf  and  dumb  asylum,  fifty 
thousand  acres;   for  public  buildings  at  the 
capital  of  the  state,  in  addition  to  the  grant 
hereinbefore  made  for  the  purpose,  one  hun- 
dred and  fifty  thousand  acres.    •    •    •    And 
the  lands  granted  by  this  section  shall  be 
held,  appropriated  and  disposed  of  exclusive- 
ly for  the  purposes  herein  mentioned,  in  such 
manner  as  the  Legislatures  of  the  respective 
states  may  severally  provide."   The  constitu- 
tional convention  of  Montana  adopted  an  or- 
dinance designated  as  Ordinance  No.  1,  en- 
titled  "Federal    Relations,"   which   ordained 
fjiat  "the  state  hereby  accepts  the  several 
grants  of  land  from  the  United  States  to  the 
state  of  Montana,    •    •  ■  •    upon  the  terms 
and  conditions  therein  provided."    An   act 
of  the  legislative  assembly  of  the  state  of 
Montana,  approved  February  2,  1905,  author- 
ised and  directed  the  state  board  of  land 
commissioners  to  sign  and  issue  interest-bear- 
ing bonds  to  the  amount  of  $76,000,  for  the 
principal  and  interest  of  which  the  state  of 
Montana  should  not  be  liable,  and  directed 
the  State  Treasurer  to  sell  the  bonds.  Section 
7  directed  that:    "The  moneys  derived  from 
the  sale  of  said  bonds  shall  be  used  to  erect, 
furnish  and  equip  an  addition  to  the  present 
state  normal  school  building  at  Dillon,  Mon- 
tana, and  shall  be  paid  out  for  such  purpose 
by  the  State  Treasurer  upon  vouchers  approv- 
ed by  the  executive  board  of  the  state  nor- 
mal school,  and  allowed  and  ordered  paid  by 
the  state  board  of  examiners."    Section  12, 
art  11,  of  the  Constitution  of  the  state  of 
Montana,  is  as  follows:    "The  funds  of  the 
state  university  and  all  other  state  Institu- 
tions of  learning,  from  whatever  source  ac- 
cruing, shall   forever   remain  inviolate  and 
sacred  to  the  purpose  for  which  they  were 
dedicated.    The  various  funds  shall  be  respec- 
tively Invested  under  such  regulations  as  may 
be  prescribed  by  law,  and  shall  be  guaranteed 
by  the  state  against  loss  or  diversion.    The 
interest  of  said  Invested  funds,  together  with 
the  rents  from   leased  lands  or  properties, 
shall  be  devoted  to  the  maintenance  and  i>er- 
petuatlon  of  these  respective  institutions." 

It  will  thus  be  seen  that  by  the  terms  of 
the  oaabllng  act  it  was  provided  that  tlie 
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lands  granted  to  the  state  were  for  the  es- 
tablishment and  maintenance  of  a  school  of 
mines,  and  tor  a  state  normal  school,  etc., 
and  that  the  lands  thns  granted  sbonld  "be 
held,  appropriated  and  disposed  of'  exclu- 
sively for  the  purposes  therein  named,  and 
"In  such  manner  as  the  Legislature  of  the 
state  may  proylde."  The  Constitution  ex- 
pressly provided  that  "^e  Interest  of  said 
taxvested  funds,  together  with  the  rents  from 
leased  lands  or  propotles,  shall  be  devoted 
to  the  maintenance  and  perpetuation  of  these 
respective  Institutions."  Notwithstanding  the 
limitations  placed  upon  these  lands  and  funds 
by  the  state  Constitution,  The  Legislature  of 
the  state  of  Montana  anthorized  and  directed 
the  state  board  of  land  commissioners  to  is- 
sue bonds,  the  proceeds  of  which  were  to  be 
used  to  erect,  furnish,  and  equip  an  addition 
to  a  state  normal  school,  upon  the  theory 
that  the  enabling  act  conferred  such  power 
upon  the  Legislature,  regardless  of  the  limi- 
tations placed  upon  It  by  the  state  Constitu- 
tion. It  was  contended  in  that  case,  as  it  Is 
here,  that  the  provisions  of  the  enabling  act, 
in  respect  to  the  disposition  of  these  lands 
and  funds,  controlled  over  the  provisions  con- 
tained in  the  Constitution.  The  Supreme 
Court  of  the  United  States  denied  this  con- 
tention, and  held  that,  in  executing  the  au- 
thority intrusted  to  it  by  Congress,  the  Legis- 
lature must  act  in  subordination  to  the  state 
Constitution.  Mr.  Justice  Moody,  in  deliver- 
ing the  opinion  of  the  court,  on  pages  299, 
300  of  204  n.  S.,  page  284  of  27  Sup.  Ct,  SI 
L.  Ed.  490.  uses  the  following  language :  "In 
support  of  It  the  plaintiff  in  error  argues 
that  the  grant  of  all  the  land  by  the  enabling 
act  was  by  an  ordinance  accepted  by  the 
state  'upon  the  terms  and  conditions  therein 
provided' ;  that  the  Legislature  of  the  state 
was  by  the  last  clause  of  section  17  appoint- 
ed as  agent  of  the  United  States,  with  full 
power  to  dispose  of  the  lands  In  any  manner 
which  it  deemed  fitting,  provided  only  that 
the  lands  or  their  proceeds  should  be  devoted 
to  normal  school  purposes;  and  that  there- 
fore, in  the  execution  of  this  agency,  the  Leg- 
islature was  not  and  could  not  be  restrained 
by  the  provisions  of  the  state  Constitution. 
It  is  vitally  necessary  to  the  conclusion  reach- 
ed by  these  arguments  that  the  enabling  act 
Should  be  Interpreted  as  constituting  the  Leg- 
islature, as  a  body  of  individuals,  and  not  as 
a  parliamentary  body,  the  agent  of  the  Unit- 
ed Statts.  But  it  Is  not  susceptible  of  soch 
an  interpretation.  It  granted  the  lands  to 
the  state  of  Montana,  and  the  title  to  them, 
when  selected,  vested  in  the  grantee.  In  the 
same  act  the  people  of  the  territory,  about 
to  become  a  state,  were  authorized  to  choose 
delegates  to  a  convention  charged  with  the 
duty  of  forming  a  Constitution  and  state 
government.  It  was  contemplated  by  Con- 
gress that  the  convention  wonld  create  the 
Legislature,  determine  its  place  In  the  state 
government,  its  relations  to  the  other  govern- 
mental agenclesb  Its  methods  «t  procedure^ 


and,  in  accordance  with  die  nnivenial  ptme- 
tlce  of  the  states,  limit  its  powers.  It  is  not 
to  be  supposed  that  Congress  intended  tbmt 
the  authority  conferred  by  section  17  of  the 
enabling  act  npon  the  Legislature  should  be 
exercised  by  the  mere  ascertainment  of  its 
will,  perhaps  when  not  In  stated  session,  or 
by  a  majority  of  the  votes  of  the  two  houses, 
sitting  together,  or  without  the  assent  of  the 
executive,  or  independently  of  the  methods 
and  limitations  npon  its  powers  prescribed 
by  its  creator.  On  the  contrary,  the  natural 
Inference  is  that  Congress,  in  designating  the 
Legislature  as  the  agency  to  deal  with  the 
lands,  intended  such  a  Legislature  as  would 
be  established  by  the  Constitution  of  the 
state.  It  was  to  a  Legislature  whose  powers 
were  certain  to  be  limited  by  the  organic  law, 
to  a  Legislature  as  a  parliamentary  body, 
acting  within  Its  lawful  powers,  and  by  par- 
liamentary methods,  and  not  to  the  collection 
of  individuals,  who  for  the  time  being  might 
happen  to  be  members  of  that  body,  that  the 
authority  over  these  lands  was  given  by  the 
Enabling  act.  It  follows  therefore  that,  in 
executing  the  authority  intrusted  to  it  by 
Congress,  the  Legislature  must  act  in  sub- 
ordination to  the  state  Constitution,  and  we 
think  that  in  so  holding  the  Supreme  Court 
of  the  state  committed  no  error." 

But  counsel  for  defendant  in  error  rely 
npon  the  case  of  Wells  v.  Bain,  75  Pa.  89, 
15  Am.  Rep.  563,  in  support  of  their  oontoi- 
tion  that  the  convention  possesses  only  such 
ix>wers  as  are  expressly  granted  In  the  en- 
abling act,  and  such  implied  or  Incidental 
powers  as  are  necessary  to  carry  Into  effect 
the  express  powers  thus  granted  by  Congress, 
and  that,  if  the  convention  exceeds  such  pow- 
ers, then  the  powers  of  the  courts  can  be 
invoked  to  enjoin  or  restrain  it  from  sub- 
mitting such  propositions  In  the  Constitu- 
tion or  ordinance  to  a  vote  of  the  people. 
In  this  case,  It  appears  that  an  act  of  the 
Legislature  authorized,  In  pursuance  of  a 
vote  of  the  people,  the  election  of  delegates 
to  a  convention  to  revise  and  amend  the 
Constitution,  and  directed  the  convention  to 
submit  the  proposed  amendments  to  the  vot- 
ers of  the  state  at  such  time  and  "In  such 
manner  as  the  convention  shall  prescribe,"' 
but  also  directed  that  the  election  to  decide 
for  or  against  the  amendments  "shall  be- 
conducted  as  the  general  elections  of  this 
commonwealth  are  now  by  law  conducted."' 
By  the  then  existing  election  laws,  the  elec- 
tions were  conducted  by  Inspectors.  The- 
convention,  by  an  ordinance,  appointed  cer- 
tain persons  to  have  direction  of  the  elec- 
tion on  the  amendments,  to  fill  vacancies, 
to  appoint  judges  and  Inspectors,  etc.  And' 
it  was  there  held  that  the  part  of  the  ordi- 
nance relating  to  the  election  was  in  con- 
flict with  the  election  laws  enacted  by  the 
state  Legislature,  and  was  therefore  void- 
But  In  this  case  there  was  no  attempt  to  «i- 
Joln  the  submission  of  the  Constitution,  or 
any  of  its  provisions,  to  a  vote  of  the  people;. 
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nor  was  there  any  attempt  to  reetraln  or 
eojoln  the  convention,  its  officers  or  dele- 
gates, from  discharging  their  functions.  But 
the  action  was  instituted  after  the  convention 
bad  completed  its  labors,  and  it  had  for  Its 
object  the  sole  purpose  of  enjoining  that  por- 
tion of  the  ordinance  which  attemiited  to 
create  election  officers  which  were  unau- 
thorized, and  who  were  attempting  to  sup- 
plant or  BUiiersede  the  officers  who  were 
charged,  as  it  was  there  contended  and  held, 
with  the  duty  of  conducting  such  election 
by  virtue  of  an  act  of  the  Legislature,  which 
provided  for  the  election  of  delegates  to 
amend  and  revise  the  Constitution.  This 
decision  seems  to  be  in  irreconcilable  con- 
flict with  the  decisions  of  the  highest  courts 
of  the  land.  The  convention  was  authorized 
by  a  direct  vote  of  the  people  to  revise  and 
amend  the  state  (constitution.  The  power  of 
the  convention  to  revise  and  amend  the  Con- 
stitution was  not  a  delegated  power  derived 
from  the  Legislature,  but  It  derived  its  pow- 
er directly  from  the  people.  And  in  the  per- 
formance of  the  powers  and  duties  and  obll- 
gatlous  resting  upon  the  convention  it  could 
have  no  superior  but  the  people  themselves. 
Manifestly,  to  hold  otherwise  would  be  to 
degrade  the  powers  of  the  convention  below 
the  level  of  the  lowest  legislative  or  munici- 
pal body.  Clearly,  such  are  not  the  office, 
functions,  and  powers  of  the  constitutional 
convention.  This  decision  was  severely  criti- 
cised at  the  time  by  the  ablest  memliers  of 
the  bar  of  the  state,  and  was  repudiated  by 
the  constitutional  convention  of  New  Yorlc  of 
1884,  which  was  composed  of  some  of  the 
greatest  lawyers  and  most  eminent  states- 
men of  our  times. 

The  courts  have  no  power  to  restrain  or 
enjoin  the  convention: 
The  convention  being  vested  with  legis- 
lative iKJwers  and  functions,  Its  acts  and  pro- 
ceedings, in  the  performance  of  such  duties, 
are  not  subject  to  Judicial  control  or  Inter- 
ference. The  power  of  the  courts  to  enjoin 
or  restrain  the  convention,  Its  officers  or 
delegates,  from  exercising  the  rights,  powers, 
and  duties  confided  to  them,  must  therefore 
be  denied.  Nor  have  the  courts  the  irower 
or  Jurisdiction  to  enjoin  or  restrain  the  sub- 
mission of  the  Constitution  or  any  proposi- 
tion contained  therein  to  a  vote  of  the  peo- 
ple. This  conclusion,  it  seems  to  us,  is  self- 
evident.  No  case  has  been  cited,  and  we  are 
unable,  by  the  most  diligent  research,  to  find 
a  case,  from  the  foundnilon  of  the  govern- 
ment down  to  the  present  time,  where  any 
court  has  ever  restrained  or  enjoined  a  con- 
stitutional convention,  Its  officers  or  mem- 
bers; nor  has  any  case  been  cited  or  found 
where  the  Constitution,  or  any  of  the  propo- 
sitions contained  therein,  was  ever  enjoined 
by  any  court  prior  to  the  time  the  Constitu- 
tion was  adopted.  If,  therefore,  the  conven- 
tion, or  its  officers  and  delegates,  could  be 
enjoined  by  the  courts  from  exercising  legis- 
lative functions,  such  as  the  creating  and  de- 


flning- of.  counties  In  Oiclaboma  or  Indiagt  Teir-. 
rltory,  or  of  defining  and  describing  the 
boundaries  of  the  counties  in  the  proposed 
state,  and  which  in  eftect  would  divide  or 
change  the  counties  as  they  now  exist  in 
the  territory  of  Oklahoma,  and  If  this  part 
of  the  Constitution  could  be  restrained  and 
enjoined  from  being  submitted  to  a  vote  of 
the  people,  then  we  can  perceive  of  no  sound 
reason  why  any  other  portion  of  the  Con- 
stitution could  not  be  attacked  in  the  courts 
and  Its  constitutionality  dctenuiaed  In  ad- 
vance of  the  submission  of  such  question  or 
proposition  to  the  vote  of  the  people.  To' 
concede  the  power  ot  the  courts  to  enjoin 
and  restrain  the  convention  In  the  exercise 
of  Its  powers  In  incorporating  any  legisla- 
tive matter  that  it  may  deem  appropriate 
therein,  ou  the  ground  that  it  Is  unconstitu- 
tional and  void.  In  advance  of  the  submis- 
sion of  the  same  to  the  people  for  ratifica- 
tion or  rejection,  and  prior  to  the  time  that 
it  Is  approved  by  the  President,  would.  It 
seems  to  us,  lead  to  Interminable  litigation, 
and  the  inevitable  result  would  be  to  tie  the 
hands  of  the  convention  and  indefinitely 
postpone  the  submission  of  the  Constitution, 
or  any  of  its  provisions,  to  a  vote  of  the  peo- 
ple. Fortunately,  such  Is  not  the  law.  If 
the  Constitution,  or  any  of  its  provisions.  Is 
repugnant  to  the  Constitution  of  the  United 
States  or  any  of  the  terms  and  conditions  of 
the  enabling  act,  these  questions  can  be  liti- 
gated and  determined  at  the  appropriate 
time.  The  moment  the  Constitution  Is  rati- 
fied by  the  people,  and  approved  by  the  Presi- 
dent of  the  United  States,  then  every  section, 
clause,  and  provision  therein  becomes  subject 
to  Judicial  cognizance.  That  the  courts  will 
not  interfere  by  injunction,  or  otherwise, 
with  the  exercise  of  legislative  or  political 
functions,  is  well  settled  by  a  long  line  of 
adjudicated  cases,  whicii  we  will  review  at 
sonic  length,  owing  to  the  great  importance 
of  the  questions  Involved  in  this  case. 
"  As  early  as  1831  this  question  was  before 
the  Supreme  Court  of  the  United  States  In  a 
suit  brought  by  the  Cherokee  Nation  against 
the  state  of  Georgia  (5  Pet.  [U.  S.]  1,  8  L.  Ed. 
25).  This  was  a  bill  in  equity  brought  by 
the  Cherokee  Nation,  praying  an  Injunction 
to  restrain  the  state  of  Georgia  from  the 
execution  of  certain  laws  of  that  state,  which 
it  was  alleged  would  annihilate  the  Cherokee 
Nation  as  a  i)olitlcal  society,  and  seize  for  the 
use  of  Georgia  the  lands  of  the  nation  which 
had  been  a.<isured  to  them  by  the  United 
States,  in  solemn  treaties  repeatedly  made 
and  still  In  force.  The  opinion  of  the  court 
In  this  ca.se  was  delivered  by  Mr.  Chief  Jus- 
tice Marshall,  and  In  the  course  of  the  opin- 
ion, on  page  18  of  6  Pet  (8  L.  Ed.  25),  the 
learned  Chief  Justice  says:  "A  serious  addi- 
tional objef.'tion  exists  to  the  Jurisdiction  of 
the  court.  Is  the  matter  of  the  bill  the  prop- 
er subject  for  Judicial  inquiry  and  decision? 
It  seeks  to  restrain  a  state  from  the  forcible 
exercise  of  legislative  power  over  a  neighbor- 
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lug  people,  '  UBettbag  their  Independence, 
tbeir  rigtat  to  which  the  state  denies.  On 
sereral  of  the  matters  alleged  in  the  bill,  for 
example,  on  the  laws  making  It  criminal  to 
exercise  the  usual  powers  of  self-government 
In  their  own  country,  by  the  Cherokee  Nation, 
this  court  cannot  interpose;  at  least,  in  the 
form  in  which  those  matters  are  presented. 
That  part  of  the  bill  which  respects  the  land 
occupied  by  the  Indians,  and  prays  the  aid 
of  the  court  to  protect  their  possession,  may 
be  more  doubtful.  The  mere  question  of  right 
might,  perhaps,  be  decided  by  this  court. 
In  a  proper  case,  with  proper  parties.  But 
the  court  is  asked  to  do  more  than  decide 
on  the  title.  The  bill  required  us  to  control 
the  Legislature  of  Georgia,  and  to  restrain 
the  exertion  of  its  physical  force.  The  pro- 
priety of  such  an  Interposition  by  the  court 
may  be  well  gnestioDed.  It  savors  too  much 
of  the  exercise  of  political  power  to  be 
within  the  prop«  province  of  the  Judicial 
department.  But  the  opinion  on  the  point 
respecting  parties  makes  it  unnecessary  to 
decide  this  question.  If  It  be  true  that  the 
Cherokee  Nation  have  rights,  this  Is  not  the 
tribunal  in  which  those  rights  are  to  be  as- 
serted. If  it  be  true  that  wrongs  have  been 
Inflicted,  and  that  still  greater  are  to  be 
apprehended,  this  Is  not  the  tribunal  which 
can  redress  the  past  or  prevent  the  future. 
The  motion  for  an  injunction  is  denied." 

In  the  case  of  State  of  Mississippi  v.  John- 
son, 4  Wall.  475,  18  L.  Ed.  437,  the  Supreme 
Court  of  the  United  States  was  asked  to  re- 
strain and  enjoin  Andrew  Johnson,  then  Pres- 
ident of  the  United  States,  and  a  citizen  of 
Tennessee,  from  enforcing  the  Acts  of  Con- 
gress of  March  2  and  23, 1867  (14  Stat.  428,  c. 
153,  and  15  Stat.  2,  c.  6),  commonly  known  as 
the  "Reconstruction  Acts,"  on  the  ground  that 
such  acts  were  unconstitutional  and  void. 
Chief  Justice  Chase,  speaking  for  the  court 
In  the  course  of  the  opinion  said:  "Congress 
Is  the  legislative  department  of  the  govern- 
ment. The  President  Is  the  executive  depart- 
ment. Neither  can  be  restrained  In  its  ac- 
tion by  the  Judicial  department,  though  the 
acts  of  both,  when  performed,  are,  in  proper 
cases,  subject  to  Its  cognizance."  And,  again, 
he  says:  "It  is  true  that  a  state  may  file 
an  original  bill  In  this  court.  And  It  may 
be  true,  In  some  cases,  that  such  a  bill 
may  be  filed  against  the  United  States.  But 
we  are  fully  satisfied  that  this  court  has  no 
Jurisdiction  of  a  bill  to  enjoin  the  President 
In  the  performance  of  his  official  duties,  and 
that  no  such  bill  ought  to  be  received  by  us. 
•  •  •  The  motion  for  leave  to  file  the  bill 
Is  therefore  denied." 

In  the  case  of  State  of  Georgia  t.  Stanton, 
6  Wall.  50.  18  L.  Ed.  721,  the  Supreme  Court 
of  the  United  States  had  before  It  for  deci- 
sion a  bill  In  equity,  filed  by  the  state  of 
Georgia,  seeking  to  enjoin  the  Secretar.v  of 
War,  and  other  officers  who  represented  the 
executive  authority  of  the  United  States, 
from  carrying  into  execution  certain  acts  of 


Congrefls,  on  the  ground  that  such  execn- 
tion  would  annul  and  totally  abolish  the 
existing  state  government  of  the  state  and 
eetabiish  another  and  different  one  In  Its 
place ;  in  other  words,  would  overthrow  and 
destroy  the  corporate  existence  of  the  state 
by  depriving  It  of  all  the  means  and  instm- 
mentalltles  whereby  Its  existence  might,  and 
otherwise  would,  be  maintained.  It  was 
held  that  the  bill  called  for  a  Judgment 
upon  a  political  question,  and  would  there- 
fore not  be  entertained  by  the  court  Mr. 
Justice  Nelson  speaking  for  the  court,  on 
page  77  of  6  Wall.  (18  L.  Bd.  721),  says: 
"That  these  matters,  both  as  stated  In  the 
body  of  the  bill,  and  In  the  prayers  for  relief, 
call  for  the  judgment  of  the  court  upon 
political  questions,  and  upon  rights,  not  of 
persons  or  property,  bat  of  a  political  char- 
acter, will  hardly  be  denied.  For  the  rights 
for  the  protection  of  which  our  authorl^  la 
Invoked  are  the  rights  of  sovereignty,  of 
political  jurisdiction,  of  government,  of  cor- 
porate existence  as  a  state,  with  all  Its  con- 
stitutional powers  and  privileges.  No  case  of 
private  rights  or  private  property  infringed, 
or  In  danger  of  actual  or  threatened  In- 
fringement, Is  presented  by  the  bill.  In  Ju- 
dicial form,  for  the  judgment  of  the  court." 
In  New  Orleans  Waterworks  Company  y. 
New  Orleans.  164  U.  S.  471,  17  Sup.  Ct  161. 
41  L.  Ed.  518.  the  Supreme  Court  of  the 
United  States  had  under  consideration  the 
question  whether  the  court  would  enjoin 
and  restrain  a  municipal  council  in  the  ex- 
ercise of  Its  powers  as  a  legislative  body, 
and  it  was  there  held  that:  "A  court  of 
equity  cannot  properly  Interfere  with,  or  In 
advance  restrain  the  discretion  of  a  munici- 
pal body  while  it  is  In  the  exercise  of  powers 
that  are  legislative  in  their  character."  In 
the  course  of  the  opinion,  Mr.  Justice  Harlan. 
si)eaklng  for  the  court  says:  "If  it  be  said 
that  a  final  decree  against  the  city,  enjoining 
It  from  making  such  grants  In  the  future,  will 
control  the  future  action  of  the  city  council 
of  New  Orleans,  and  will  therefore  tend  to 
protect  the  plaintiff  In  Its  rights,  our  an- 
swer Is  that  a  court  of  equity  cannot  prop- 
erly Interfere  with,  or  In  advance  restrain, 
the  discretion  of  a  municipal  body  while  It 
Is  In  the  exercise  of  powers  that  are  legis- 
lative In  their  character.  It  ought  not  to  at- 
tempt to  do  Indirectly  what  it  could  not  do  di- 
rectly. In  view  of  the  adjudged  cases.  It  can- 
not be  doubted  that  the  Legislature  may  dele- 
gate to  municlpnl  assemblies  the  power  of  en- 
acting ordinances  that  relate  to  local  matters, 
and  that  such  ordinances,  if  legally  enacted, 
have  the  force  of  laws  passed  by  the  Legis- 
lature of  the  state,  and  are  to  be  respected 
by  all.  But  the  courts  will  pass  the  line 
that  separates  judicial  from  legislative  au- 
thority if  by  any  order  or  In  any  mode  they 
assume  to  control  the  discretion  with  which 
niunleli>al  assemblies  are  invested,  when  de- 
nigrating upon  the  adoption  or  reJecMoa 
of  ordinances  proposed  for  their  adoption. 
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The  passage  of  ordinances  by  Btich  bodies 
are  I^lslative  acts  which  a  court  of  equity 
win  not  enjoin.  Chicago  v.  ETann,  24  IlL 
82,  57;  Dee  Moines  Gas  Co.  v.  Des  Moines, 
44  Iowa,  505,  24  Am.  Rep.  75C;  1  Dillon 
on  Mnn.  Corp.  |  308,  and  notes ;  2  Uigb  on 
Injunctions.  {  1246.  If  an  ordinance  be 
passed  and  is  Invalid,  the  Jurisdiction  of  the 
courts  may  then  be  Invoked  for  the  protec- 
tion of  private  rights  tbat  may  be  violated 
by  Its  ^iforcement.  Page's  Case,  34  Md. 
6SS,  564 ;  Baltimore  v.  Radeclce,  49  Md.  217. 
281.  S3  Am.  Rep.  239." 

In  State  ex  rel.  Rose  v.  Superior  Court  of 
Milwaukee  County,  decided  by  the  Supreme 
Court  of  Wisconsin  February  27,  1900,  and 
reported  In  81  N.  W.  1046,  105  Wis.  651,  48 
lu  R.  A.  819,  it  was  held  that  the  passage 
of  an  ordinance  of  the  city  of  Milwaukee 
was  a  legislative  power,  and  that  a  court 
of  equity  liad  no  jurisdiction  to  restrain  the 
common  council  from  passing  the  same.  In 
this  case  the  court  had  under  consideration 
the  validity  of  an  ordinance  which  the  com- 
mon council  of  the  city  of  Milwaukee  at- 
tempted to  enact.  The  action  was  Instituted 
In  the  superior  court  of  Milwaukee  county, 
having  for  its  object  the  restraining  and 
enjoining  of  the  common  council  from  en- 
acting the  ordinance.  The  court  granted 
the  injunction  as  prayed  for.  Notwithstand- 
ing the  injunction,  the  common  council  vio- 
lated the  orders  of  the  court,  and  proceeded 
to  enact  the  ordinance.  The  members  were 
accordingly  cited  to  appear  before  the  court, 
to  show  cause  why  they  should  not  be  pun- 
ished for  contempt.  Upon  the  hearing,  a 
majority  of  the  common  council  admitted 
to  the  trial  court  that  they  had  severally 
violated  the  injunction  order  in  question. 
The  only  excuse  given  for  the  violation  was 
that  the  court  was  without  jurisdiction  to 
make  the  order.  Therefore  the  sole  legal 
qnestion  presented  was  whether  the  court 
had  Jurisdiction  of  the  subject-matter.  The 
trial  court  held  that  It  had  jurisdiction  of 
the  subject-matter  of  the  action,  and  ad- 
Judged  the  common  council  guilty  of  con- 
tempt. Upon  this  order  and  Judgment  of  the 
trial  court,  application  was  made  to  the 
Supreme  Court  for  a  peremptory  writ  of 
prohibition,  to  prohibit  the  execution  of  the 
Judgment,  and,  upon  a  full  hearing  and  con- 
sideration, the  writ  was  awarded;  the  Su- 
preme Court  holding  that  the  trial  court  was 
without  Jurlsdiotion  of  the  subject-matter 
of  the  action.  In  the  course  of  the  opinion, 
Mr.  Chief  .Tustlce  Cassoday,  speaking  for 
the  court,  says:  "The  power  so  vested  in 
the  common  council  is,  within  the  limits 
prescribed,  a  discretionary  power,  and  we 
must  hold  that  a  court  of  equity  has  no  Ju- 
risdiction to  restrain  the  common  council 
from  exercising  such  discretion,  especially 
at  the  suit  of  a  private  party.  It  is  said 
that  the  amendment  to  the  ordinance,  as 
originally  proposed,  was  not  submitted  to  a 
committee,  as  required.    It  is  enough  to  say 
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that  a  court  of  equity  has  no  place  In  the 
chamber  of  the  common  coimcll  to  supervise 
or  superintend  the  proceedings  of  that  body, 
while  engaged  iu  the  exercise  of  legislative  or 
discretionary  functions.  The  common  coun- 
cil of  Milwaukee,  like  other  legislative  twdles 
and  courts,  is  liable  to  commit  errors  which 
may  be  fatal  to  its  action;  but  that  does  not 
take  away  its  power  to  act" 

In  Des  Moines  Gas  Co.  v.  City  of  Des 
Moines,  44  Iowa,  505,  24  Am.  Rep.  756,  it 
was  said  by  the  Supreme  Court  of  Iowa,  hav- 
ing this  question  under  consideration:  "The 
General  Assembly  is  a  co-ordinate  branch  of 
the  state  government,  and  so  is  the  lawmak- 
ing power  of  public  municipal  corporations 
within  the  prescribed  limits.  It  is  no  more 
competent  for  the  judiciary  to  interfere  with 
the  legislative  acts  of  the  one  than  the  other. 
But  the  unconstitutional  acts  of  either  may 
be  annulled.  Certainly  the  passage  of  an 
unconstitutional  law  by  the  General  Assem- 
bly could  not  be  enjoined.  If  so,  imder  the 
pretense  that  any  proposed  law  was  of  that 
character,  the  Judiciary  could  arrest  the 
wheels  of  legislation." 

It  is  evident,  then,  from  a  consideration 
of  the  authorities,  that  the  constitutional  con- 
vention is  a  legislative  body  of  the  lUgbest 
order,  and  that  it  cannot  be  interfered  with 
by  injimction  in  tlie  exercise  of  its  pow- 
ers. This  l)eing  true,  the  convention  was 
given  the  power,  and  it  was  made  its  duty 
to  do  two  things:  (1)  To  form  a  Constitu- 
tion; and  (2)  to  form  a  state  government. 

The  Constitution  and  state  government: 

First,  let  us  briefly  examine  the  dilTerence 
between  the  federal  and  state  governments. 
Judge  Cooley.  in  his  great  work  on  Consti- 
tutional Tjimltations  ([7th  Ed.]  p.  11),  states 
this  distinction  as  follows:  "The  govern- 
ment of  the  United  States  is  one  of  enu- 
merated powers;  the  national  Constitution  be- 
ing the  instrument  which  specifies  them, 
and  in  which  authority  should  l>e  found  for 
the  exercise  of  any  power  which  the  national 
government  assumes  to  possess.  In  this  re- 
spect It  differs  from  the  Constitutions  of  the 
several  states,  which  are  not  grants  of  pow- 
ers to  the  states,  but  which  apportion  and  im- 
pose restrictiohs  upon  the  powers  which  the 
states  inherently  possess."  Mr.  Chief  Justice 
Waite,  in  United  States  v.  Cruikshank,  92 
IT.  S.  549,  2S  L.  Bd.  688,  states  the  true  doc- 
trine as  follows:  "The  government  of  the 
United  States  is  one  of  delegated  powers 
alone.  Its  authority  is  defined  and  lim- 
ited by  the  Constitution.  All  powers  that 
are  not  granted  to  it  by  that  Instrument  are 
reserved  to  the  states  or  to  the  people.  No 
rights  can  be  acquired  under  the  Constitution 
or  laws  of  the  United  States,  except  such 
as  the  government  of  the  United  States  has 
the  authority  to  gnint  or  secure.  All  that 
cannot  be  so  granted  or  secured  are  left 
under  the  protection  of  the  states."  Chief 
Justice  Marshall,  in  the  celebrated  case  of 
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UcColloch  T.  Maryland,  4  Wheat  (U.  8.)  409, 
4  L.  Ed.  679,  in  speaking  of  the  dlTlsion  of 
sovereignty  appertaining  to  the  United  States 
and  to  the  states,  declared:  "Does  it  be- 
long to  one  more  than  to  another?  In 
America,  the  powers  of  sovereignty  are  di- 
vided between  the  government  of  the  Union, 
and  those  of  the  states.  They  are  each  sover- 
eign, with  respect  to  the  objects  committed 
to  it;  and  neither  is  sovereign,  with  respect 
to  the  objects  committed  to  the  other." 

What  then,  is  a  state  Constitution,  and 
what  are  Its  attributes?  Judge  Story,  in  bia 
work  on  tlie  Constitution  (volume  1,  t  339), 
says:  "A  Constitution  ia  in  fact  a  funda- 
mental law  or  basis  of  government  and  falls 
strictly  within  the  definition  of  law  as  given 
by  Mr.  Justice  Blackstone.  It  is  a  rule  of 
action  prescribed  by  the  supreme  power  in 
a  state,  regulating  th«  rights  and  duties  of 
the  whole  community.  It  Is  a  rule,  as  con- 
tradistinguished from  a  temporary  or  sud- 
den order,  permanent  uniform  and  univers- 
al." The  late  Justice  Miller,  of  the  Snpreme 
Court  of  the  United  States,  in  his  valuable 
work  on  the  Constitution  (page  70),  says: 
"A  Constitution,  in  the  American  sense  of 
the  word,  Is  the  written  instrument  by  which 
the  fundamental  powers  of  government  are 
established,  limited,  and  defined,  and  by 
which  those  powers  are  distributed  among 
the  several  departments  for  their  safe  and 
useful  exercise  for  the  benefit  of  the  body 
politic."  In  Vanhorne  v.  Dorrance,  2  DalL 
(U.  S.)  808,  Fed.  Cas.  No.  16,857, 1  L.  Ed.  891, 
the  court  defines  a  constitution  as  follows: 
"What  is  a  Constitution?  It  is  the  form  of 
government  delineated  by  the  mighty  hand 
of  the  people.  In  which  certain  first  prin- 
ciples of  fundamental  laws  are  established. 
The  Constitution  is  certain  and  fixed,  it 
contains  the  permanent  will  of  the  people, 
and  is  the  supreme  law  of  the  land.  It  Is 
paramount  to  the  power  of  the  Legislature, 
and  can  be  revoked  or  altered  only  by  the 
authority  that  made  it"  In  Phoebe  v.  Jay 
1  111.  (Breese)  288,  271,  the  Supreme  Court 
ot  Illinois  declared  that:  "The  term  'Con- 
stitution,' as  applied  to  government  is  the 
form  or  government  Inetitnted  by  the  people 
in  their  sovereign  capacity,  In  which,  first 
the  principal  and  fundamental  laws  are  es- 
tablished. A  Constitution  Is  the  supreme, 
permanent  and  fixed  will  of  the  people  In 
their  original,  unlimited,  and  sovereign  capac- 
ity, and  in  It  are  determined  the  conditions, 
rights,  and  duties  of  every  individual  of  the 
community."  The  Snpreme  Court  of  Indiana, 
in  the  case  of  In  re  Denny,  156  Ind.  104,  59 
N.  B.  359,1  said:  "In  our  system  of  govern- 
ment a  written  Constitution  is  the  highest 
expression  of  law.  None  other  emanates  di- 
rectly from  the  sovereign  people  themselves. 
It  is  the  deliberate  and  affirmative  utter- 
ance of  the  sovereign  majority."  In  Taylor 
V.  Governor,  1  Ark.  27,  It  Is  said:  "What 
it  a  Constitution  >    The  Constitution  of  an 
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American  state  is  tbe  snpremab  organised, 
and  written  will  of  the  people  acting  In  con- 
vention and  assigning  to  tlie  different  de- 
partments of  the  government  tb^r  respective 
powers.  It  may  limit  and  control  tlie  action 
of  these  departments,  or  it  may  confer  npon 
them  any  extent  of  power  not  incompatible 
with  the  federal  compact  By  an  inspection 
and  examination  of  all  the  Constitutions  of 
our  own  country,  they  will  be  fonnd  to  be 
nothing  more  than  so  many  restrictions  and 
limitations  uiton  the  departments  of  tbe 
government  and  the  people."  In  8  Gyc.  717, 
the  doctrine  Is  cleariy  stated  as  follows:  "A 
state  Constitution  consists  of  a  nnmber  of 
fundamental  laws  passed  by,  and  alterable 
and  repealable  alone  by,  the  people.  It  la 
superior  to  the  will  of  the  Legislature,  the 
validity  of  whose  acts  is  determined  t^  its 
provisions"— citing  with  approval  TMylor  v. 
Governor,  1  Ark.  21,  27;  Lynn  v.  Polk,  8  Lea 
(Tenn.)  121,  165;  and  Bates  v.  KimbaU,  2  D. 
Chlpm.  (Vt)  77,  84,  where  It  Is  said:  "When 
the  people  associate,  and  enter  Into  compact 
for  the  purpose  of  establishing  governmoit, 
that  compact  whatever  may  be  its  provi- 
sions, or  In  whatever  language  it  may  be 
written,  is  the  Constitution  of  tbe  state,  rev- 
ocable only  by  the  people,  or  in  the  manner 
they  prescribe."  In  short  the  constitutional 
convention,  subject  to  the  Constltntlon  of 
the  United  States,  and  the  limitations  and 
restrictions  contained  in  the  enabling  act 
had  full  power  and  authority  to  Incorporate 
in  tbe  Constltntlon  any  provision  which  it 
deemed  appropriate.  But  this  does  not  mean, 
as  it  was  stated  by  the  learned  trial  court 
that  1'  such  power  is  conceded  to  the  conven- 
tion, it  had  "the  power  to  repeal  all  laws, 
abolish  all  institutions,  and  displace  all  of- 
ficers, from  the  highest  to  the  very  lowest" 
No  such  power  was  confided  to  the  conven- 
tion, nor  has  it  exercised  such  powers.  Clear- 
ly, to  repeal  existing  laws  of  the  territory, 
and  to  displace  any  existing  officers,  would 
be  to  act  in  direct  opposition  to  the  express 
provisions  of  section  6  of  tbe  enabling  act 
which  provides:  "And  the  said  repres^i- 
tatlves,  together  with  the  Ctovemor  and 
other  officers  provided  for  in  said  Constitu- 
tion, shall  be  elected  on  the  same  day  of  the 
election  for  the  ratification  or  rejection  of 
the  Ck>nstItution;  and  until  said  officers  are 
elected  and  qualified  under  the  provisions 
of  such  Constitution  and  the  said  state  Is 
admitted  into  the  Union,  the  territorial  of- 
ficers of  Oklahoma  Territory  shall  continue 
to  discharge  the  duties  of  their  respective 
offices  In  said  territory."  But  the  grant  by 
Congress  to  form  a  Constitution  and  state 
government  carries  with  it  everything  that 
is  essential  to  effectuate  its  object  We  are 
unable  to  i>ercelve  bow  a  state  government 
could  be  created,  and  officers  for  a  full  state 
government  provided  for,  unless  the  conven- 
tion had  the  power  to  fix  and  define  the 
counties  within  the  entire  state,  and  to  pro- 
vide by  ordinance  for  ne<^sary  temporaiy 
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election  machinery,  and  for  putting  the  state 
gOTO'ninent  Into  aperatlon  wben  tlie  Gon- 
■tltntion  is  ratlfled  by  tbe  people  and  the 
President  issues  his  proclamation  admitting 
the  state  into  the  Union  on  an  equal  footing 
with  the  original  states. 

This  leads  us  to  the  next  qnestlon:  What 
ia  a  state  gOTemment,  within  the  purview  of 
the  enabling  act? 

Tbe  convention  was  not  only  autliorl2ed  to 
form  a  Ckinstitution,  but  it  was  expressly 
authorized  and  empowered  to  form  a  state 
government.  It  seems  to  us  that  the  creation 
of  counties  and  townships  is  absolutely  es- 
sential and  Indispensable  to  the  formation  of 
a  state  government  In  fact,  counties  and 
townships  have  been  Inseparable  parts  of 
every  state  government  since  the  admission 
of  the  original  13  states  into  the  Union.  In- 
deed, such  counties  antedate  the  adoption  of 
tbe  federal  Constitution,  and  it  will  be  pre- 
sumed that,  when  Congress  authorized  the 
people  of  Oklahoma  and  Indian  Territory  to 
form  a  Constitution  and  state  government 
and  be  admitted  into  the  TJnlon  on  an  equal 
footing  with  the  original  states,  It  Intended 
that  such  a  state  government  should  be  form- 
ed. No  particular  form  of  government  was 
prescribed,  and  the  only  limitations  thereon 
are  that  the  Constitution  and  state  govern- 
ment shall  be  republican  in  form,  and  not  re- 
pugnant to  the  federal  Constitution  and  the 
principles  of  the  Declaration  of  Independ- 
ence, etc.  It  is  to  be  presumed  that  Congress 
knew  the  conditions  existing  In  the  Indian 
Territory,  and  knew  that  no  counties  had 
been  formed  or  created  therein,  and  that  it 
was  absolutely  essential  for  the  convention 
to  create  counties,  and  to  provide  the  neces- 
sary machinery  for  holding  the  election  for 
submitting  the  Constitution  to  a  vote  of  the 
people  It  also  knew  that  tbe  territory  of 
Oklahoma  contained  organized  counties,  and 
that  each  county  had  a  full  complement  of 
county  ofiScers,  and  that  they  were  exercising 
their  powers  and  duties  as  such  under  the 
laws  of  Oklahoma  Territory,  except  the 
Osage  Indian  reservation,  which  was  an  un- 
organized county,  and  attached  to  Pawnee 
county,  under  tbe  organic  act,  for  Judicial 
purposes.  There  was  no  Inhibition  placed 
upon  the  convention  against  creating  and  de- 
fining the  counties  in  tbe  proposed  state,  and 
the  only  inhibition  placed  upon  the  conven- 
tioa  Is  that  provided  in  section  21,  with  ref- 
erence to  the  Osage  Indian  reservation,  where 
It  is  declared:  "That  the  constitutional  con- 
Tention  may  hy  ordinance  provide  for  the 
election  of  officers  for  a  full  state  govern- 
ment. Including  members  of  tbe  Legislature 
and  five  representatives  to  Congress,  and 
■ball  constitute  the  Osage  Indian  reservation 
m  separate  county,  and  provide  that  It  shall 
remain  a  separate  county  until  the  lands  In 
tbe  Osage  Indian  reservation  are  allotted  In 
severalty  and  until  changed  by  the  Leglsla- 
tOTtt  of  Oklahoma."    in  the  absence  of  any 


expcMB  prohibition  npon  fhe  convention.  It 
bad  full  and  complete  power  to  establleh  and 
define  all  the  counties  In  the  proposed  state, 
as  a  necessary  incident  to  the  formation  of 
a  state  government  Tbe  {tower  to  form  m 
state  government  clearly  Implies  the  power 
to  create  and  define  every  county  within  the 
limits  of  tbe  new  state;  the  only  limitation 
upon  tbe  convention  in  this  respect  being 
that  the  Osage  Indian  reservation  shall  re- 
main a  separate  county  until  the  lands  In  tbe 
Osage  reservation  are  allotted  in  severalty, 
and  until  changed  by  the  Legislature  of  the 
state  of  Oklahoma.  Manifestly,  tbe  terri- 
torial government  and  all  the  counties  or- 
ganized thereunder  were  intended  to  be  for 
temporary  purposes  only,  and  to  remain  as 
such  until  the  state  government  was  created 
and  organized.  It  is  difficult  to  perceive  how 
the  convention  could  have  organized  a  full 
state  government  without  defining  and  fixing 
the  boundaries  of  the  counties  througbont 
the  entire  state.  In  this  connection,  it  must 
be  borne  in  mind  that  the  convention  was  not 
created  for  the  purpose  of  forming  a  govern- 
ment for  Oklahoma  or  Indian  Territory; 
but  they  were  charged  with  the  power,  duty, 
and  responsibility  of  forming  a  state  govern- 
ment for  all  the  people  of  tbe  proposed  state 
of  Oklahoma,  and,  in  fixing  the  boundaries 
of  the  counties  throughout  the  entire  state, 
there  were  no  limitations  whatever  placed 
upon  the  convention,  except  with  reference 
to  the  Osage  Indian  reservation,  as  above 
stated.  Accordingly,  the  convention  did,  by 
the  terms  and  provisions  of  the  Constitution, 
fix  and  define  and  name  each  of  the  counties 
of  the  proposed  state,  and  designated  the 
county  seats  therein,  and  also  provided  how 
the  county  lines  might  be  changed,  or  the 
county  seats  removed.  The  wisdom,  expedi- 
ency, or  propriety  of  such  action  is  a  ques- 
tion that  was  peculiarly  confided  to  the  con- 
vention, and  is  not  the  subject  at  this  time 
of  Judicial  cognizance. 

That  counties  and  townships  are  parts  of  a 
state  government  Is  so  well  settled  by  the  ad- 
judicated cases  as  to  be  no  longer  open  to  se- 
rious Judicial  controversy.  In  Board  of  Coun- 
ty Commissioners  of  Oreer  Coimty  v.  Watson, 
7  Okl.  174,  54  Pac.  441,  this  court,  speaking 
by  Chief  Justice  Burford,  defined  a  "county" 
as  follows:  "A  county  is  an  Involuntary 
political  and  civil  division  of  the  territory, 
created  by  statute  to  aid  in  the  administra- 
tion of  governmental  affairs,  and  possessed 
of  a  portion  of  the  sovereignty.  All  tbe  pow- 
ers with  which  it  ia  Intrusted  are  the  powers 
of  tbe  sovereignty  which  created  It,  and  all 
the  duties  with  which  it  is  charged  are  tbe 
duties  of  tbe  sovereignty."  In  Commissioners 
of  Talbot  County  v.  Queen  Anne's  County,  50 
Md.  245,  it  is  said:  "A  county  is  one  of  the 
territorial  divisions  of  the  state  created  for 
public  and  political  purposes  connected  with 
tbe  administration  of  the  state  government" 
This  language  waa  quoted  with  approval  by 
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the  Bnpreme  Court  of  tlie  TTntted  States  In 
Washer  v.  Bullitt  County,  110  U.  8.  562,  4 
Sup.  Ct  249,  2S  L.  Ed.  249.  In  Commiaslon- 
ers  of  Laramie  County  ▼.  Commlsslonera  of 
Albany  County,  92  U.  S.  310,  23  L.  Ed.  552, 
It  was  said  by  the  Supreme  Court  of  the 
United  States:  "Corporations  of  the  kind 
are  properly  denominated  public  corpora- 
tions, for  the  reason  that  they  are  but  parts 
of  the  machinery  employed  to  carry  on  the 
affairs  of  the  state."  And  In  the  course  of 
the  opinion,  on  page  311  of  02  U.  S.  (23  li.  Ed. 
6B2),  Mr.  Justice  Clifford,  speaking  for  the 
court,  said :  "Institutions  of  the  kind,  wheth- 
er called  counties  or  towns,  are  the  auxlllar- 
iea  of  the  state  In  the  Important  business  of 
municipal  rule,  and  cannot  have  the  least 
pretension  to  sustain  their  privileges  or  their 
existence  upon  anything  like  a  contract 
between  them  and  the  Ijeglslature  of  the 
state,  because  there  is  not  and  cannot  be  any 
reciprocity  of  stipulation,  and  their  objects 
and  duties  are  utterly  Incompatible  with 
everything  of  the  nature  of  compact  Instead 
of  that,  the  constant  practice  Is  to  divide 
large  counties  and  towns,  and  to  consoli- 
date small  ones,  to  meet  the  wishes  of  the 
residents,  or  to  promote  the  public  Inter- 
ests, as  understood  by  those  who  control  the 
action  of  the  Legislature.  Opposition  Is 
sometimes  manifested,  but  It  la  everywhere 
acknowledged  that  the  Legislature  possesses 
the  power  to  divide  counties  and  towns 
at  their  pleasure,  and  to  apportion  the  com- 
mon property  and  the  common  burdens  In 
such  manner  as  to  them  may  seem  reasonable 
and  equitable.  School  Society  v.  School  So- 
ciety, 14  Conn.  469 ;  Bridge  Co.  v.  East  Hart- 
ford, 16  Conn.  172;  Hampshire  v.  Franklin, 
16  Mass.  76;  North  Hempstead  v.  Hemp- 
stead, 2  Wend.  (N.  Y.)  109;  Montpelier  v. 
East  Montpelier,  29  Vt  20,  67  Am.  Dec.  748; 
Sill  V.  Corning,  15  N.  T.  297 ;  People  v.  Drap- 
er, 15  N.  Y.  549;  Waring  v.  Mayor,  24  Ala. 
701 ;  Mayor  v.  State,  15  Md.  376;2  Ashby  v. 
Wellington,  8  Pick.  (Mass.)  524;  Baptist 
Soc.  T.  Candla,  2  N.  H.  20;  Denton  v.  Jack- 
son, 2  Johns.  Ch.  (N.  T.)  820."  In  the  case 
of  Eagle  V.  Beard,  33  Ark.  497,  It  Is  said: 
"The  political  power  is  composed  of  repre- 
sentatives from  counties.  Through  them 
Justice  Is  administered,  the  revenue  collected, 
and  the  local  police  rendered  effective.  Neith- 
er the  courts  of  Justice,  nor  the  executive  of 
the  state,  can  perform  any  Important  func- 
tion, except  In  the  tribunals,  or  through  the 
offices  of  the  counties."  In  Woods  ▼.  Colfax 
C^ounty,  10  Neb.  552,  7  N.  W.  269,  Chief  Jus- 
tice Maxwell,  quoting  from  Blddle  ▼.  Propri- 
etors of  Locks  and  Canals,  7  Mass.  169,  5 
Am.  Dec.  35,  says:  "A  county  Is  a  mere 
local  subdivision  of  the  state,  created  by  It 
without  the  request  or  consent  of  the  people 
residing  therein.  •  •  •  County  organiza- 
tion is  created  almost  exclusively  with  a 
view  to  the  policy  of  the  state  at  large. 
•  •  •  With  scarcely  an  exception,  all  the 
powers  and  functions  of  th*  county  organi- 


sation have  a  direct  and  excIoslTe  reference 
to  the  genera]  policy  of  tbe  state,  and  are  in 
fact  but  a  branch  of  tbe  feneral  admlnistra- 
tion  of  that  policy."  In  Ck>mmIssIoner8  of 
Hamilton  County  v.  MIghels,  7  Ohio  St  109, 
Justice  Brlnkerhoff  says:  "Counties  are  le- 
gal subdivisions  of  a  state,  created  by  the 
sovereign  power  of  the  state,  of  Its  own 
sovereign  will,  witliout  the  particular  solicita- 
tion, consent  or  concurrent  action  of  tbe 
people  who  inhabit  them."  In  Ward  v.  Coun- 
ty of  Hartford,  12  Conn.  406,  Chief  Justice 
Williams,  speaking  for  the  court,  says:  "Tbe 
state  is  divided  into  counties  for  public  pur- 
poses, and  particularly  for  tbe  more  conven- 
ient administration  of  Justice."  In  Gooch 
▼.  Gregory,  65  N.  C.  143,  tbe  oonrt  says:  "A 
county  Is  a  municipal  corporation  created  by 
law  for  poblic  and  political  purposes,  and 
constitutes  part  of  tbe  government  of  the 
state."  It  follows  that  tbe  convention  had 
the  undoubted  right  to  define  and  fix  the 
boundaries  of  every  county  In  the  proposed 
state,  and  to  change  existing  counties.  If 
tbey  deemed  it  appropriate,  and  to  define 
legislative  and  Judicial  districts.  In  order  that 
a  full  state  government  might  be  put  Into 
operation,  and  to  provide  for  the  necessary 
machinery  to  submit  the  Constitution  to  • 
vote  of  the  people  for  ratification  or  rejec- 
tion. 

Tbe  convention  may  provide  for  the  election 
of  state,  county,  and  other  officers  pro- 
vided for  In  the  Constitution: 
By  section  21  of  the  enabling  act  (Act  June 
16,  1906,  c  3335,  34  Stat  267)  it  Is  provided: 
"That  the  constitutional  convention  may  by 
ordinance  provide  for  the  election  of  officers 
for  a  full  state  government  including  mem- 
bers of  the  Legislature  and  five  representa- 
tives to  Congress."  And  by  the  last  clause 
of  section  6  of  said  act  It  Is  provided:  "And 
the  said  representatives,  together  with  tbe 
Governor  and  other  officers  provided  for  In 
Bald  Constitution,  shall  be  elected  on  the 
same  day  of  the  election  for  the  ratification 
or  rejection  of  the  Constitution;  and  until 
said  officers  are  elected  and  qualified  nnder 
the  provisions  of  sucb  Onstltutlon  and  the 
said  state  Is  admitted  Into  tbe  Union,  the 
territorial  officers  of  Oklahoma  Territory 
shall  continue  to  discharge  the  duties  of  their 
respective  offices  In  said  territory."  It  will 
thus  be  seen  that  Congress  granted  the  power 
and  authority  to  the  convention  to  provide 
by  ordinance  for  the  election  of  officers  for 
a  full  state  government  What  then.  Is  a 
full  state  government  within  the  meaning  of 
this  act?  In  our  opinion,  officers  for  a  full 
state  government  includes  not  only  the  state 
officers  whose  powers  and  duties  are  co- 
extensive with  the  limits  of  the  state,  but 
Includes  all  the  officers  whose  duties  are  In 
any  manner  connected  with  the  administra- 
tion of  the  state  government  Hence  we 
think  the  convention  had  the  power  to  pro- 
vide in  the  ordinance  for  the  election  of  all 
tbe  officers  which  were  provided  for  in  tbe 
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Constitution,  from  the  highest  to  the  lowest. 
It  seems  to  us  to  hold  otherwise  would  be 
to  place  a  very  strained  and  narrow  Inter- 
pretation upon  the  language  used  In  the  act, 
that  the  convention  may  by  ordinance  pro- 
vide for  the  election  of  officers  for  a  full 
state  government.  And  since  we  have  al- 
ready decided  that  the  counties  and  town- 
ships are  necessary  and  indispensable  parts 
of  the  state  government.  It  must  follow,  as 
an  Inevitable  conclusion,  that  the  convention 
had  the  power  to  provide  for  the  election  of 
state,  county,  and  other  officers  provided  for 
In  the  Constitution. 

The  ordinance: 

What  18  an  "ordinance,"  and  what  are  its 
objects? 

Section  4  of  the  enabling  act  (Act  June 
13.  lUOO,  c.  3335,  34  Stat.  2C7),  provides: 
"That  In  case  a  Constitution  and  state  gov- 
ernment shall  be  formed  in  compliance  with 
the  provisions  of  this  act  the  convention 
forming  the  same  shall  provide  by  ordinance 
for  submitting  said  Constitution  to  the  people 
of  said  proposed  state  for  its  ratification  or 
rejection  at  an  election  to  he  held  at  a  time 
flxed  In  said  ordinance,"  etc.  It  will  thus 
be  seen  that  the  enabling  act  provides  that 
the  convention  "shall  provide  by  ordinance 
for  snbmittlng  said  Confitltution  to  the 
people,"  etc.  The  language  here  used  la  clear. 
speclflc,  and  mandatory  In  its  terms.  An 
ordinance,  as  used  in  this  act,  has  the  force 
and  effect  of  a  legislative  enactment  or  law 
for  the  purposes  therein  named.  Manifest- 
ly, It  is  a  law  which  is  essential  to  carrying 
into  effect  the  objects  for  which  the  conven- 
tion was  created.  Thus  we  speak  of  the 
famous  ordinance  of  1787,  which  created  a 
government  of  that  portion  of  the  territory 
of  the  United  States  northwest  of  the  Ohio 
river,  and  known  as  the  "Northwest  Terri- 
tory." It  will  thus  be  seen  that  Congress 
conferred  direct  and  express  power  and  au- 
thority upon  the  convention  to  pass  an  ap- 
propriate ordinance  to  submit  the  Consti- 
tution to  the  people  for  its  ratification  or  re- 
jection, at  an  election  at  a  time  fixed  in 
said  ordinance,  by  the  convention.  Such  an 
ordinance,  when  once  adopted  by  the  con- 
vention, has  the  force  and  effect  of  statute 
law. 

The  distinction  between  a  Oonstitutlon  and 
an  ordinance  Is  this:  The  Constitution  It) 
the  permanent  fundamental  law  of  the  state. 
It  Is  of  a  stable  and  permanent  character. 
As  Is  appropriately  said  In  Vanbome  v.  Dor- 
rence.  2  Dall.  (V.  S.)  .308.  Fed.  Gas.  No.  16,- 
mi,  1  L.  Ed.  .101:  "The  Constitution  of  a 
state  Is  stable  and  permanent,  not  to  be 
worked  upon  by  the  temper  of  the  times,  nor 
to  rise  and  fall  with  the  tide  of  events.  Not- 
withstanding the  competition  of  opposing  in- 
terests, and  the  violence  of  contending  par- 
ties. It  remains  firm  and  Immovable,  as  a 
mountain  amidst  the  strife  of  storms,  or  a 
rock  in  the  ocean  amidst  the  raging  of  the 


waves,"  But,  under  the  terms  of  the  enab- 
ling act,  It  Is  prospective  in  Its  operation  on- 
ly; that  is,  It  does  not  liecome  operative  until 
it  is  ratified  by  the  people  and  approved  by 
the  President  of  the  United  States.  On  the 
other  hand,  an  ordinance,  as  used  in  this 
act,  refers  to  a  merely  temporary  law;  its 
object  being  to  carry  Into  effect  the  forma- 
tion of  the  Constitution  and  fundamental 
law  of  the  state,  to  provide  a  mode  and 
means  for  an  election  of  a  full  state  govern- 
ment. Including  the  members  of  the  Legisla- 
ture end  five  representatives  to  Congress, 
and  becomes  operative  immediately  upon  its 
adoption.  Section  1  of  the  election  ordinance, 
adopted  by  the  convention  on  April  22,  1907, 
provides  as  follows:  "Said  election  shall, 
in  all  respects,  be  held  and  conducted  In  the 
manner  required  by  the  laws  of  the  territory 
of  Oklahoma  for  elections  therein,  when  not 
in  conflict  with  the  enabling  act  and  as 
supplemented  by  this  ordinance,  and  the  re- 
turns of  said  election  shall  be  made  to  the 
Secretary  of  the  territory  of  Oklahoma,  who, 
with  the  Chief  Justice  thereof,  and  the 
senior  Judge  of  the  United  States  Court  of 
Appeals  for  the  Indian  Territory,  shall  can- 
vass the  same,  and  if  a  majority  of  the  legal 
votes  cast  on  that  question  shall  \>e  for  the 
Constitution,  the  Governor  of  Oklahoma  Ter- 
ritory, and  the  Judge  senior  in  service  of 
the  United  States  Court  of  Appeals  for  the 
Indian  Territory  shall  certify  the  result  to 
the  I'resldent  of  the  United  States,  together 
with  the  statement  of  the  votes  cast  thereon, 
and  upon  separate  articles  or  propositions, 
and  a  copy  of  said  Constitution,  articles, 
propositions,  and  ordinances,  and  in  all  re- 
spects comply  with  the  provisions  of  said 
enabling  act."  And  section  8  of  said  ordi- 
nance provides:  "That  the  election  laws  of 
the  territory  of  Oklahoma  now  In  force,  as 
far  as  applicable  and  not  In  conflict  with 
the  enabling  act.  Including  the  penal  laws  of 
said  territory  relating  to  election  and  Il- 
legal voting,  are  hereby  extended  and  put 
In  force  throughout  the  proposed  state  of 
Oklahoma  until  the  Legislature  of  said  pro- 
posed state  shall  otherwise  provide,  and 
until  all  persons  offending  against  said  laws 
In  the  elections  aforesaid,  shall  have  been 
dealt  with  In  the  manner  therein  provided, 
and  the  courts  of  said  state  shall  have  pow- 
er to  enforce  said  laws  In  the  same  manner 
as  other  criminal  laws  of  said  state." 

It  will  thus  be  seen  that  the  convention, 
in  its  ordinance,  expressly  put  in  force  the 
election  laws  of  Oklahoma,  as  far  as  applica- 
ble and  not  In  conflict  with  the  enabling  act, 
including  the  penal  laws  of  said  territory 
relating  to  election  and  Illegal  voting,  and 
expressly  provides  that  the  courts  of  said 
state  shall  have  power  to  enforce  said  laws 
in  the  same  manner  as  other  criminal  laws 
of  said  state,  until  all  persons  olTendlng 
against  said  lavra  shall  have  been  dealt  with 
in  the  manner  therein  provided.    It  seems  to 
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us  that  It  waa  clearly  the  duty  of  the  con- 
vention, In  Its  ordinance,  to  provide  the  nec- 
essary machinery  for  holding  such  election 
in  all  the  newly  created  counties  of  the  pro- 
posed state.  The  officers  created  in  the  new 
counties  In  the  Indian  Territory  and  Okla- 
homa Territory  were  merely  for  the  tem- 
porary purpose  of  providing  the  necessary 
election  machinery  to  carry  into  effect  the 
objects  of  the  convention.  These  officers  are 
merely  temporary,  and  they  do  not  supersede 
or  supplant  any  of  the  existing  officers,  who 
are  charged  with  the  power  and  duty  under 
the  election  ordinance  to  carry  into  effect  the 
duties  devolving  on  them,  and  they  possess 
and  exercise  no  powers,  except  such  as  grant- 
ed for  the  purpose  of  carrying  into  effect  the 
provisions  of  the  election  ordinance.  The 
manifest  intention  of  the  enabling  act  was 
that  the  convention  should  by  ordinance 
make  uniform  and  specltic  provisions  through- 
out the  proposed  state  for  the  holding  of 
said  election. 

Is  the  Constitution  republican  In  form? 

But  one  question  remains,  and  that  is:  Is 
the  proposed  Constitution  republican  In 
form? 

Article  4,  §  4,  of  the  Constitution  of  the 
United  States  provides  that:  "The  United 
States  shall  guaranty  to  every  state  in  this 
Union  a  republican  form  of  government." 
And  section  3  of  the  enabling  act  provides 
that:  "The  Constitution  shall  be  republican 
in  form,  and  make  no  distinction  in  civil 
or  political  rights  on  account  of  race  or 
color,  and  shall  not  be  repugnant  to  the  Con- 
stitution of  the  United  States  and  the  prin- 
ciples of  the  Declaration  of  Independence." 
This  leads  us  to  the  Inquiry:  In  whom  is 
lodged  the  power  and  authority  to  decide 
when  the  government  is  republican  in  forniV 

In  the  case  of  Luther  v.  Borden,  7  How.  42, 
12  li.  Ed.  581,  the  Supreme  Court  of  the 
United  States,  speaking  by  Chief  Justice 
Taney,  says:  "The  fourth  section  of  the 
fourth  article  of  the  Constitution  of  the  Unit- 
ed States  provides  that  the  United  States 
shall  guaranty  to  every  state  in  the  Union 
a  republican  form  of  government,  and  shall 
protect  each  of  them  against  Invasion;  and 
on  the  application  of  the  Legislature  or  of 
the  executive  (when  the  Legislature  cannot 
be  convened)  against  domestic  violence.  Un- 
der this  article  of  the  Constitution  it  rests 
with  Congress  to  decide  what  government 
is  the  established  one  in  a  state.  For  as  the 
United  States  guaranty  to  each  state  a  re- 
publican government,  Congress  must  neces- 
sarily decide  what  government  Is  established 
in  the  state  before  it  can  determine  whether 
it  l8  republican  or  not.  And  when  the  sena- 
tors and  representatives  of  a  state  are  ad- 
mitted into  the  councils  of  the  Union,  the 
authority  of  the  government  under  which 
they  are  appointed,  as  well  as  its  republican 
character,  is  recognized  by  the  proper  con- 
stitutional   authority.    And    its    decision   Is 


binding  on  every  other  department  of  the 
government,  and  could  not  l>e  questioned  in 
a  Judicial  tribunal."  And  in  Texas  v.  White. 
7  AVall.  730,  19  L.  Ed.  227,  the  Supreme  Court 
of  the  United  States  had  occasion  to  reiterati> 
this  same  doctrine,  where  it  is  said:  "But. 
the  power  to  carry  into  effect  the  clause  of 
guaranty  is  primarily  a  legislative  iiower. 
and  resides  in  Congress.  Under  the  fourth 
article  of  the  Constitution,  it  rests  with  Con- 
gress to  decide  what  government  Is  the  es- 
tablished one  in  a  state.  For,  as  the  United 
States  guaranty  to  each  state  a  republican 
government,  Congress  must  neceswariiy  de- 
cide what  government  Is  established  in  the 
state,  before  It  can  determine  whether  it  Is 
republican  or  not." 

By  section  4  of  the  enabling  act  it  is  pro- 
vided :  "And  if  the  Constitution  and  govern- 
ment of  said  proposed  state  are  republican  In 
form,  and  If  the  provisions  of  this  act  have 
been  complied  with  In  the  forniatlon  thereof, 
it  shall  be  the  duty  of  the  President  of  the 
United  States,  within  twenty  days  from  the 
receipt  of  the  certiflc.nte  of  the  result  of  said 
election  and  the  statement  of  the  votes  oast 
thereon  and  a  copy  of  said  Constitution,  arti- 
cles, propositions,  and  ordinances,  to  Issue 
his  proclamation  announcing  the  result  of 
snld  election;  and  thereupon  the  proposed 
state  of  Oklahoma  shall  be  deemed  admitted 
by  Congress  Into  the  Union,  under  and  by 
virtue  of  this  act,  on  an  equal  footing  with 
the  original  states."  It  will  thus  be  seen  that 
the  power  to  determine  whether  the  Constitu- 
tion is  republican  in  form  is  primarily  a  leg- 
islative power,  and  resides  in  Congress;  but 
this  power  was  delegated  by  Congress  to  the 
President,  and  this  question  Is  not  the  sub- 
ject of  judicial  cognizance.  We  therefore 
hold  that  the  constitutional  convention  has 
the  iK»wer  and  authority  to  submit  to  the 
|)eoplc  of  the  proposed  state  of  Oklahoma 
the  provisions  in  the  Constitution  providing 
for  the  creation  of  the  counties  of  Alfalfa 
and  Major  of  territory  formerly  embraced  In 
Woods  county.  That  under  the  terms  of  the 
enabling  act,  authorizing  and  directing  the 
convention  to  provide  by  ordinance  for  an 
election  to  submit  the  Constitution  to  a  vote 
of  the  people  for  ratification  or  rejection,  and 
for  the  election  of  officers  for  a  full  state 
government,  the  convention  had  the  aatlior- 
ity  to  create  the  necessary  election  machinery 
in  these  counties,  in  order  that  the  Constitu- 
tion might  be  submitted  to  a  vote  of  the 
people,  and  that  the  ordinance  providing  for 
such  election  machinery  In  Alfalfa  and  Major 
counties  Is  valid.  It  follows  that  the  tem- 
porary injunction  granted  by  the  probate 
judge,  restraining  and  enjoining  the  Gover- 
nor of  Oklahoma,  and  the  president  and 
secretary  of  the  constitutional  convention 
from  issuing  or  publishing  any  proclamation 
in  which  it  is  sought  to  submit  to  the  electors 
of  the  proiK>sed  state  of  Oklahoma,  as  a  part 
of  said  Constitution,  the  cnmtlon  of  the  coun- 
ties of  Major  and  Alfalfa,  and  which  restrain- 
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ed  and  enjoined  the  officers  provided  for  In 
the  ordinance  from  exercising  the  powers 
and  duties  of  election  officers  In  said  counties, 
was  Improvldently  issued,  and  that  the  dis- 
trict court  committed  error  In  refusing  to 
dissolve  the  injunction,  and  in  overruling 
the  demurrer  to  the  petition,  and  in  entering 
the  decree  making  the  temporary  Injunction 
Iierjietual. 

The  decree: 

The  judgment  of  the  district  court  of 
Woods  county  is  therefore  reversed,  and,  in 
order  that  there  may  be  no  Inconvenience  or 
delay  In  carrying  Into  effect  the  decree  of 
this  court,  it  is  hereby  ordered,  considered, 
adjudged,  and  decreed  that  the  judgment  of 
the  district  court  of  Woods  county  be,  and 
the  same  Is  hereby,  vacated,  set  aside,  and 
held  for  naught ;  and  it  Is  further  ordered, 
considered,  adjudged,  and  decreed  that  the 
injunction  granted  in  said  cause  is  hereby 
dissolved,  vacated,  set  aside,  and  held  for 
naught,  and  the  said  cause  is  hereby  dismiss- 
ed at  the  costs  of  the  plaintiff. 

PANCOAST,  J.,  having  tried  the  cause  in 
the  court  below,  not  sitting.  IRWIN,  J., 
dissenting,  and  BURWELL,  J.,  dissenting  In 
part,  and  concurring  in  part 

BURFORD,  C.  J.  While  I  concur  in  the 
conclusions  reached  and  judgment  announced 
in  the  opinion  by  Justice  HAINKR,  I  am  un- 
able to  consent  to  some  of  the  statements  and 
reasons  therein  contained.  In  the  decision 
of  one  of  the  cases  involved  in  this  general 
controversy  in  the  district  court  of  Logan 
county,  I  announced  my  views  upon  some  of 
the  questions  involved  in  this  cause;  but, 
after  more  comprehensive  argument  by  able 
and  industrious  counsel  and  more  careful 
research  and  extensive  Investigation  I  am 
compelled  to  modify  my  views  somewhat  as 
to  the  powers  and  character  of  the  constitu- 
tional convention. 

It  is  said  in  the  opinion  of  the  court,  and 
supported  by  the  statements  of  some  of  the 
abii'st  text-writers  and  jurists,  that  "a  con- 
stitutional convention  is  a  legislative  body  of 
the  highest  order."  In  my  Judgment  this  prop- 
osition is  incorrect,  unsound,  and  unsupport- 
ed by  reason  or  logic,  and  the  statement  is 
contradicted  by  the  definition  given  by  Its 
authors  of  the  powers  and  procedure  of  a  con- 
stitutional convention.  The  constitutional 
convention  is  sul  generis.  In  the  American 
form  of  republican  government,  sovereignty 
'ests  in  the  people,  and  is  exercised  through 
representatives.  In  forming  a  Constitution 
and  state  government,  the  people  act  through 
their  representatives  in  the  convention,  but 
they  do  not  delegate  all  their  legislative 
I)Ower  to  the  convention.  They  reserve  un- 
to themselves  the  power  of  final  approval  or 
disapproval.  The  convention  formulates,  pro- 
poses, and  submits  proposals  for  the  frame 
of  government  and  the  fundamental  laws. 
The  people  In  their  sovereign  capacity  enact 


these  propositions  into  law.  The  convention 
has  no  power  to  enact  laws.  It  possesses  no 
legislative  powers  except  such  as  may  be 
necessary  to  exercise  in  prescribing  by  ordi- 
nance the  methods  and  precedure  for  obtain- 
ing the  expression  of  the  electors  upon  the 
ratification  or  rejection  of  the  proposed  Con- 
stitution, and  for  the  election  of  the  officers 
provided  for  In  the  Constitution.  We  have 
been  taught  by  observation,  experience  and 
history  to  regard  a  legislative  body  as  one 
having  the  power  to  enact  laws,  to  legislate 
finally  upon  subjects  within  its  sphere.  A 
constitutional  convention  is  not  such  a  body. 
It  Is  a  representative,  deliberative  body,  au- 
thorized by  law.  It  derives  Its  authority 
from  Congress,  and  exercises  the  power  rest- 
ing in  the  people.  It  is  legislative  in  char- 
acter. It  proceeds  in  a  legislative  manner, 
acta  In  a  legislative  capacity  in  the  exercise 
of  its  powers  in  formulating  and  adopting 
propositions  to  be  submitted  for  final  ac- 
tion, but  its  powers  to  legislate  are  of  such 
a  limited  and  temporary  character  that  It 
cannot  correctly  be  said  to  be  a  legislative 
body.  In  the  exercise  of  Its  powers  it  is 
supreme,  and  it  is  not  within  the  jurisdiction 
of  any  court  to  interfere  with  or  to  control 
It.  It  is  answerable  only  to  the  people 
whose  trust  it  executes,  and  they  to  the  Con- 
gress of  the  United  States,  which  Is  tlie  pow- 
er of  final  determination  upon  all  questions 
relating  to  the  form  of  government  and  pro- 
visions contained  in  the  Constitution.  If 
the  convention  has  framed  a  government 
which  is  not  republican  in  form,  has  pro- 
vided an  apportionment  which  violates  that 
spirit  of  justness  and  fairness  which  per- 
vades the  Declaration  of  Independence  and 
Constitution  of  the  United  States,  and  denies 
to  any  portion  of  its  territory  or  people  equal 
rights  under  the  law,  or  has  disregarded  the 
established  principle  of  local  self-government, 
then  the  appeal  must  be  to  the  electors  In 
the  first  Instance,  and  to  the  President,  to 
whom  Congress  has  delegated  its  power  In 
the  premises,  in  the  second  Instance.  Such 
questions  are  political  and  governmental  and 
do  not  come  within  judicial  cognizance.  The 
ele<'tion  ordinance  being  in  the  nature  of 
a  temporary  law,  and  now  in  force,  is  a  sub- 
ject-matter of  Judicial  cognizance.  In  the 
absence  of  any  direction  In  the  enabling  act, 
I  have  no  doubt  but  the  convention  possessed 
the  inherent  power  to  by  ordinance  provide 
for  the  submission  of  the  Constitution  to  the 
electors  for  their  action,  and  for  the  election 
of  a  full  quota  of  state  officers ;  but  there 
is  an  e.\press  grant  of  iiower  to  that  effect  in 
the  enabling  act,  and  the  question  presented 
is:  Has  the  convention  exceeded  its  powers 
in  this  particular,  and  usurped  the  powers 
of  tlie  election  officers  provided  by  and  acting 
under  the  laws  of  Oklahoma?  Conce<1iug 
that  the  adoption  of  the  election  laws  of  Ok- 
lahoma by  the  enabling  act  carries  with  it 
the  election  machinery  existing  under  such 
law,  it  most  also  be  conceded  that  it  is  the 
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duty  of  the  convention  to  Bnpply  all  defects 
In  the  operation  of  such  machinery,  and 
make  the  same,  as  supplemented  by  the  con- 
vention, conserve  the  purposes  of  the  entire 
proposed  state.  I  find  nothing  in  the  election 
ordinance  submitted  by  the  pleadings  in  this 
case  which  in  my  judgment  transgresses  the 
powers  of  the  convention,  and  upon  this 
proposition  I  am  in  full  accord  with  the 
opinion  prepared  by  Mr.  Justice  HAINER. 
Other  questions  have  been  argued  In  the 
several  cases  involving  the  questions  here 
under  consideration,  by  the  determination  of 
the  court  that  the  questions  of  what  subjects, 
their  nature  or  extent,  may  be  by  the  conven- 
tion proposed  for  approval  or  disapproval. 
Is  not  one  of  judicial  cognizance,  disposes  of 
all  questions  relating  to  the  contents  of  the 
proposed  Constitution. 

BURWELL,  J.  (dissenting).  A  majority 
of  my  Brethren  have  declared  what  shall 
(for  a  time  at  least)  be  the  law  of  this  case ; 
but,  as  I  entertain  some  views  at  variance 
with  those  expressed  In  the  majority  opinion. 
It  is  perhaps  due  the  parties  to  the  action,  as 
well  as  the  public  (for  all  who  live  in  either 
of  the  territories  are  Interested  in  the  result 
of  this  case)  to  know  the  reasons  that  have 
Impelled  me  to  withhold  my  full  concurrence 
in  the  judgment  of  the  court.  In  every  con- 
troversy, personal  or  legal,  there  are  two 
sides;  but.  In  the  very  nature  of  things,  on 
each  Issue  one  must  be  right  and  the  other 
wrong,  and  while  experience  has  shown  that, 
In  the  greater  number  of  cases,  perhaps  the 
majority  have  been  right,  sometimes  truth 
has  been  revealed  to  the  few.  And  notwith- 
standing the  respect  I  have  for  the  opinions 
of  my  Brethren  who  have  concurred  In  the 
decision  of  the  court,  my  own  convictions 
have  told  me  that  the  law  on  one  vital  point 
Is  with  the  party  who  commenced  this  ac- 
tion, and  that  be  Is  entitled  to  some  relief. 

The  science  of  government  is  a  profound 
subject,  which  requires  years  of  study  and 
observation  to  master.  In  a  republic  nothing 
Is  as  Important  as  the  Constitution  or  organ- 
ic law.  Equally  Important  is  the  organic 
law  of  a  state.  As  to  what  should  be  in  the 
Constitution  of  Oklahoma  to  best  protect  the 
interests  of  her  citizens,  afford  equal  opiK>r- 
tunities  to  earn  a  livelihood,  and  promote 
happiness,  are  questions  which  the  constitu- 
tional convention  must  determine,  subject  to 
the  approval  of  the  voters  of  the  proposed 
state;  and  this  court  cannot,  with  due  re- 
gard to  Its  powers,  express  thereon  any  opin- 
ion. But  under  the  organic  act  of  Oklaho- 
ma, which  is  and  will  remain  In  force  until 
supplanted  by  a  state  Constitution  or  re- 
pealed by  Congress,  the  Supreme  and  district 
courts  of  the  territory  are  granted  jurisdic- 
tion and  power  to  redress  all  wrongs  com- 
mitted against  the  Constitution  or  laws  of 
the  United  States,  or  of  the  territory,  affect- 
ing persons  or  property.  The  constitutional 
convention  was  convened  by  authority  of  the 


United  States,  and,  where  it  U  charged  that 
they  have  exceeded  their  authority,  the  courts 
may  on  proper  application  take  Jurisdiction, 
determine  the  issues,  and  render  any  right- 
ful Judgment  therein.  At  the  very  threshold 
of  this  litigation,  the  bold  assertion  is  made 
that  the  oonrention  has  exceeded  its  powers 
and  divided  counties  already  organized  in 
Oklahoma,  and  that  it  has  provided  for  the 
election,  not  only  of  state  officers  including 
delegates  to  Congress  and  members  of  the 
Legislature,  but  also  for  the  election  of  all 
officers,  state,  county,  and  township.  In  this 
country,  with  Its  diversified  interests,  with 
Its  people  from  all  sections  of  the  nation  who 
have  brought  with  them  the  policies  and 
ideas  of  the  lawmakers  of  their  own  state, 
with  the  struggle  for  personal  and  political 
supremacy,  it  would  be  indeed  difficult  to 
form  a  Constitution  that  would  satisfy  alL 
Therefore,  when  counties  are  divided  and 
new  ones  formed  under  conditions  calculated 
perhaps  to  increase  the  taxation  of  the  Indi- 
vidual, I  am  not  surprised  that  he  should  ask 
relief  from  the  Impending  burdens;  but, 
whether  the  division  of  counties  may  In- 
crease or  diminish  the  taxes  of  the  citizen 
win  not  influence  In  any  degree  the  Judgment 
of  this  court,  unless  the  convention  has  ex- 
ceeded its  authority  and  usuri)ed  powers  not 
necessarily  implied  or  expressly  conferred. 
The  only  way  in  which  the  charge  can  be 
correctly  det'ided  is  by  Investigating:  First, 
the  provisions  of  the  enabling  act,  the  Consti- 
tution of  the  United  States,  and  the  Declara- 
tion of  Independence ;  and  second,  ascertain- 
ing what  powers  a  constitutional  convention 
has  Incidental  to  the  forming  of  a  Constitu- 
tion— ^In  other  words,  what  are  its  Implied 
powers.  It  is  to  the  enabling  act  that  both 
parties  point  with  apparent  confidence  as 
supporting  the  position  taken ;  but,  after  a 
careful  study  of  this  Important  congressional 
authority,  I  am  forced  to  the  conclusion  th.it 
both  have  In  some  particulars  misapprehend- 
ed the  meaning  of  that  act.  In  the  first 
place,  those  who  represent  the  convention  as- 
sert that  the  making  of  counties  or  providing 
for  their  creation  and  organization  are  nec- 
essary to  the  framework  of  a  state,  and  there- 
fore properly  and  necessarily  the  work  of  the 
convention,  and  that  in  establishing  bound- 
ary lines  In  the  Indian  Territory,  and  in  di- 
viding the  counties  already  established  by 
Congress  in  Oklahoma  and  creating  new 
counties  therefrom,  the  convention  followed 
in  the  footprints  of  precedents ;  while  the  ap- 
pellee contends  that  these  acts  were  express- 
ly forbidden  by  Congress.  In  support  of  his 
position  the  appellee  points  to  the  fact  that 
the  counties  in  Oklahoma  divided  by  the  con- 
vention have  been  established  by  Congress, 
and  are  organized  and  officered  under  the 
laws  of  Oklahoma,  and  that  the  latter  part 
of  section  21  of  the  enabling  act  (Act  June 
16,  1906,  c.  3333,  U  Stat  277)  provides: 
"And  all  laws  In  force  in  the  territory  of  Ok- 
lahoma at  the  time  of  the  admission  of  said 
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Ptato  Into  the  Union  shall  be  In  force  through- 
out said  state  except  as  modified  or  changed 
by  this  act  or  by  the  Constitution  of  the 
state,  and  the  laws  of  the  United  States  not 
locally  Inapplicable  shall  have  the  same  force 
and  effect  within  said  state  as  elsewhere 
within  the  United  States."  Surely  no  lawyer 
will  contend  that  the  proTlslons  of  the  Con- 
stitution can  become  eflFectlTe  until  Oklaho- 
ma Is  formally  admitted  into  the  Union. 
Until  that  time,  its  penalties  cannot  be  en- 
forced ;  its  guaranties  cannot  protect  the  cit- 
izen in  the  enjoyment  of  life,  liberty,  or  prop- 
erty. The  convention  is  acting  for  the  fu- 
ture state,  and  not  for  the  territories.  It 
cannot  divide  the  counties  of  the  territory  of 
Oklahoma,  but  it  may  declare  not  only  how 
many  counties  may  be  created,  but  also  what 
territory  shall  form  the  counties  of  the  state ; 
and  that  part  of  section  21  of  the  enabling 
act  -which  provides  that  the  laws  of  Oklaho- 
ma shall  be  in  force  throughout  the  state, 
except  as  modified  by  the  Constitution,  etc., 
of  the  state,  made  clear  the  Intention  of 
the  lawmakers.  "Except  as  modified  by  the 
Constitution  of  the  state"  Is  the  language  of 
Congress,  and  the  Instrument  proposed  to  be 
submitted  to  the  people  for  ratification  Is  not 
yet  a  Constitution.  In  fact,  it  may  never  be. 
The  voters  must  first  adopt  it,  and  then  it 
most  be  approved  by  the  President  before 
life  is  breathed  into  it  Its  terms  do  not  be- 
come operative  by  degrees.  It  is  and  will  be 
void  of  life  until  the  President  issues  his 
proclamation.  When  this  Is  done  the  entire 
Constitution,  each  and  all  of  Its  provisions, 
eo  instante,  spring  into  life,  and  from  that 
time  on  it  becomes  the  ruling  power  of  the 
state.  Until  then  the  ofllces  created  by  It  do 
not  exist.  The  powers  conferred  and  limita- 
tions imposed  therein  have  no  binding  force, 
and  the  counties  described  in  the  Constitu- 
tion are  but  a  part  of  the  written  specifica- 
tions of  tlie  architects  who  have  drawn  the 
plans  for  statehood.  And  as  the  architect 
may  propose  plans  for  the  building,  even  so 
may  these  agents  of  the  people  employed  by 
the  government  propose  plans  for  the  build- 
ing of  the  state.  Congress  has  placed  cer- 
tain restrictions  in  the  enabling  act.  The 
Constitution  of  the  United  States  contains 
other  rules  that  must  be  followed.  Like- 
wise due  regard  must  be  observed  for  the 
prln<-lple  of  the  Declaration  of  Independence. 
Btit.  subject  to  these  limitations,  the  power 
exists  to  put  into  the  Constitution  or  leave 
out  of  It  that  which  the  Judgment  of  the  con- 
Tentlon  and  the  people  may  approve  or  reject. 
The  contention,  therefore,  that  the  conven- 
tion cannot  legislate  under  the  views  herein 
expressed,  must  be  determined,  if  at  all,  as 
a  controversy  presenting  a  subject  void  of 
real  merit,  so  far  as  legal  rights  are  con- 
cerned, because  such  provisions  have  no  force 
until  the  state  is  admitted  into  the  Union, 
and  after  that  they  are  binding  upon  all. 
Whether  the  making  of  counties  Is  a  proper 
subject  for  the  Constitution  to  deal  with,  or 


should  be  referred  to  the  legislative  branch 
of  the  state  government,  it  is  unnecessary  to 
decide.  Personally,  however  (and  I  am 
speaking  only  for  myself),  I  have  no  doubt 
but  that  the  making  of  counties  by  the  con- 
vention or  by  the  Legislature  is  a  matter  of 
Judgment,  and  Involves  no  question  of  power, 
unless  the  Constitution  as  adopted  inhibits 
the  Legislature  from  dealing  with  that  sub- 
ject. But,  be  this  as  it  may,  the  action  of 
the  convention  in  dividing  the  counties  in 
question  is  an  act  which  does  not  affect  the 
territorial  government,  but  the  government 
of  the  state,  and  If  the  people  are  entitled 
to  self-government— that  is,  adopt  a  state 
Constitution  and  code  of  laws — they  and 
their  representatives  should  be  left  free  to 
evolve  their  own  system  and  form  a  state 
government  to  their  own  liking,  within  the 
limitations  stated.  If  it  were  necessary  to 
support  these  views  by  precedents,  no  difli- 
culty  would  be  experienced  in  finding  them, 
and  I  may  refer  to  some  of  the  adjudicated 
oases  later;  but  before  considering  them  I 
wish  to  assert  that  Congress,  instead  of  pro- 
hibiting the  convention  from  fixing  county 
boundaries,  and  creating  new  counties  for 
the  future  state,  have  expressly  recognized 
the  right  of  the  convention  to  do  so.  Now, 
as  has  been  urged  by  appellee,  these  counties 
were  created  by  Congress  and  officered  under 
the  provisions  of  the  territorial  laws.  Did 
Congress  In  the  enabling  act  provide  that 
the  laws  of  the  United  States  and  the  laws 
of  Oklahoma  should  continue  in  force  In  tlie 
state  of  Oklahoma?  Oh,  no.  It  did,  how- 
ever, attempt  to  carry  along  a  complete  sys- 
tem of  laws  and  continue  the  territorial  of- 
ficers In  power  until  supplanted  by  laws 
enacted  by  the  state  and  officers  elected  by 
Its  voters,  or  duly  appointed  as  the  Constitu- 
tion or  laws  might  provide.  The  general 
government  provided  against  contingencies 
which  otherwise  might  have  left  the  citizen 
and  property  exposed  to  the  dangers  Incident 
to  lack  of  law.  Therefore  the  enabling  act 
provided  tiiat:  "All  laws  In  force  in  the 
territory  of  Oklahoma  at  the  time  of  the  ad- 
mission of  said  state  into  the  Union  shall  be 
in  force  throughout  said  state,  except  as  modi- 
fied or  changed  by  this  act  or  by  the  Constitu- 
tion of  the  state." 

What  laws  shall  govern  the  state  when 
first  admitted?  The  laws  of  Oklahoma.  The 
laws  of  OkialMnna  as  they  now  exist?  No, 
but  the  laws  of  Oklalioma  as  modified  or 
changed  by  the  enabling  act  and  the  Con- 
stitution of  the  state.  This  language  clearly 
not  only  confers  the  right,  but  anticipates 
that  changes  In  those  laws  may  be  deemed 
expedient.  Let  us  now  notice  what  is  to 
become  of  the  laws  of  the  United  States 
other  than  the  enabling  act.  Congress  has 
said  in  this  same  section  of  the  enabling  act, 
and  as  a  part  of  the  section  referred  to 
above  (let  us  observe  the  clause  again):  "All 
laws  in  force  In  the  territory  of  Oklahoma 
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at  the  time  of  the  admission  of  said  state 
into  the  Union  shail  be  in  force  througliout 
said  state,  except  as  modified  or  changed  by 
this  act  or  by  the  Constitution  of  the  state 
and  tiie  lawa  of  the  United  States  not  lo- 
cally inapplicable  shall  have  the  same  force 
and  effect  within  said  state  as  elsewhere 
within  the  United  States."  It  will  be  ob- 
served that  Congress  did  not  continue  In 
force  generally  the  laws  of  the  United  States 
applicable  to  Oklahoma  and  Indian  Territory, 
nor  does  Congress  say  that  the  laws  of  Ok- 
lahoma shall  be  in  force  in  the  state  of  Ok- 
lahoma, except  as  modified  by  the  enabling 
act  and  the  Constitution  of  the  state  and  the 
laws  of  Congress.  Ilie  exception  refers  to 
the  enabling  act  and  the  Constitution  of  the 
state,  and  then  in  a  subsequent  clause,  but 
connected  with  that  which  precedes  it,  Con- 
gress said,  not  as  an  exception,  but  as  a 
positive  declaration:  "And  all  the  laws  of 
the  United  States  not  locally  Inapplicable 
shall  have  the  same  force  and  effect  within 
said  state  as  elsewhere  within  the  United 
States."  Prom  this  provision  It  Is  evident 
that  Congress  intended  that  the  laws  of  the 
United  States  enacted  for  the  organization 
and  government  of  these  territories  should 
not  continue  In  force,  and  that  those  laws 
which  deal  with  subjects  that  would  be  a 
proper  subject  of  congressional  legislation  in 
a  state,  and  those  only,  are  continued  in 
force,  and  even  those  are  to  have  the  same 
force  and  effect  within  said  state  as  elsewhere 
within  the  United  States. 

This  act  is  a  complete  surrender  of  govern- 
mental control  over  these  territories,  upon  a 
compliance  with  its  terms  and  conditions, 
except  that  control  exercised  over  the  other 
states  of  the  Union,  and  this  Is  in  keeping 
with  the  law  applicable  to  such  conditions  as 
declared  in  the  books.  In  8  Cyc.  p.  750, 
snlHl.  "e,"  I  find  the  following  language: 
"UiMjn  the  succession  of  a  territory  to  state- 
hood and  the  adoption  of  a  Constitution  by 
its  people  that  has  received  the  approval  of 
Congress,  all  Constitutions  and  ordinances 
framed  by  the  federal  authorities  for  the 
purpose  of  the  territorial  government  be- 
come suspended,  giving  full  force  and  effect 
to  the  new  state  Constitution  so  adopted." 
Attention  is  also  called  to  section  13  of  the 
enabling  act,  which  contains  tlie  following 
language:  "And  that  the  laws  in  force  in 
the  territory  of  Oklahoma,  as  far  as  appli- 
cable, shall  extend  over  and  apply  to  said 
state  until  changed  by  the  Legislature  there- 
of." The  trial  court  quotes  this  language  as 
an  inhibition  against  the  power  of  the  Con- 
vention to  create  counties  in  Oklahoma  for 
the  state  government,  or  to  provide  for  the 
election  or  appointment  of  county  ofiicers  for 
the  same.  As  the  justice  who  tried  this 
case  below  is  a  member  of  this  court  and 
by  reason  of  having  presided  at  such  trial 
will  not  participate  In  its  consideration  here. 
It  iB  probably  due  bis  position  that  the  rea- 


sons by  him  assigned  for  bis  Judgment  be 
answered  by  the  Justices  called  upon  to  re- 
view. This  I  gladly  do,  In  so  far  as  they 
conflict  with  my  own  opinions,  consistent 
with  the  space  which  may  reasonably  lie 
taken  In  an  oi)inioD  of  this  kind.  The  trial 
court,  following  up  the  language  last  quoted 
by  way  of  argument  for  his  position,  states 
as  follows:  "It  should  be  borne  in  mind  also 
that  Woods  county  owes  her  existence  to  the 
same  power  and  authority  from  which  the 
existence  of  the  convention  is  derived.  The 
same  power  which  created  the  convention 
years  before  created  this  county.  The  law 
by  which  this  county  was  created  Is  still  in 
force.  The  act  providing  for  the  formation 
of  a  state  government,  neither  by  express  nor 
Implied  terms  repeals  the  act  under  which 
this  county  (Woods  county)  was  formed. 
How  can  it  then  be  said  that  the  Congress  of 
the  United  States  gave  to  the  constitutional 
convention  the  implied  power  to  divide  any 
county?  There  is  no  express  provision  there- 
for in  the  act.  There  is  no  necessity  for 
so  doing.  No  better  government  will  be 
formed  thereby.  No  interests  will  be  better 
protected.  Large  and  various  individual  in- 
terests have  been  established,  and  great 
confusion  would  exist  by  such  division." 
And,  again,  the  trial  court,  referring  to  the 
clause  quoted  from  section  13  of  the  enabling 
act,  says:  "It  will  be  borne  in  mind  that 
this  provision  of  the  enabling  act  does  not 
provide  that  the  laws  of  the  territory  extend 
over  the  state  only  as  far  as  applicable.  But 
the  laws  of  the  territory  are  In  operation 
when  the  constitutional  convention  is  form- 
ed, and  remain  in  operation  while  the  con- 
stitutional convention  is  in  session.  They 
remain  in  full  force  and  oi)eratlou  after  the 
convention  Is  adjourned.  Nay,  still  more, 
they  remain  in  full  force  and  operation  so 
far  as  applicable  in  the  whole  state  after  the 
state  government  has  been  formed,  and  un- 
til the  state  Legislature  changes  the  same. 
This  is  a  conclusive  answer  to  some  of  the 
questions  contended  for."  From  a  casual 
reading  of  the  clause  of  the  enabling  act  re- 
ferred to,  and  the  language  of  Mr.  Justice 
Pancoast  in  deciding  the  case  below,  the 
mind  might  readily  assent  to  the  views  above 
expressed  by  him;  but  having  started  from 
a  false  premise — that  is,  from  a  misconcep- 
tion of  the  meaning  of  the  statute  quoted, 
and  possibly  being  inclined  to  the  theory 
adopted  in  declaring  the  law — an  erroneous 
conclusion  was  reached,  as  I  am  sure  must 
be  conceded  upon  full  consideration  of  all 
of  the  section  of  the  enabling  act  from  which 
the  clause  quoted  was  taken.  However,  be- 
fore proceeding  to  further  Inquiry  regarding 
this  section,  and  without  elaborating  there- 
on, I  wish  to  refer  to  the  language  used  by 
the  trial  court,  and  must  insist  that  the 
courts  cannot  supervise  or  review  the  acts 
of  the  convention  which  pertain  to  necessity 
or  policy  so  long  as  it  does  not  exceed  its 
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power,  and  even  then  the  cottrts  will  only 
grant  relief  In  certain  clrcumstancea.  Con- 
gress has  authorized  the  convention  to  pre- 
pare a  Constitution,  and  it  is  not  for  the 
«oartB  to  say  that  there  la  no  necessity  fo( 
dividing  connties,  or  thaft  no  better  govern- 
ment can  be  formed  thereby,  or  that  no  in* 
terest  will  be  better  protected.  Within  the 
powers  conferred  or  implied,  the  convention 
may  sabmit  to  the  people  Its  own  Ideas  with- 
out let  or  hindrance. 

The  language  used  In  section  18  of  the 
enabling  act  to  the  effect  that  the  "law  in 
force  in  the  territory  of  Oklahoma,  as  far 
as  applicable,  shall  extend  over  and  ftpply 
to  said  state  until  changed  by  l^e  LicelBla- 
ture  thereof,"  has  no  reference  to  the  general 
laws  of  Oklahoma  as  they  exist  at  the  pres- 
ent time,  or  as  th^  shall  exist  after  state- 
hood is  effected.  That  part  of  the  enabling 
act  which  continues  In  force  the  general  laws 
of  Oklahoma  after  the  organization  of  the 
state  Is  the  latter  part  of  section  21,  which 
I  have  already  considered,  and  expressly 
says  that  the  laws  of  Oklahoma  shall  b« 
in  force  through  the  state,  except  as  modifi- 
ed or  changed  by  the  enabling  act  or  the 
Constitution  of  the  state.  The  language  us- 
ed In  this  section  Is  positive,  and  from  its 
provisions  the  courts  of  the  state  can  de- 
termine and  declare  what  the  law  is.  Not 
■o  with  section  13.  The  language  of  this 
section  Is  as  follows:  "And  that  the  laws 
in  force  In  the  territory  of  Oklahoma,  as 
far  as  applicable,  shall  extend  over  and  ap- 
ply to  said  state  until  changed  by  the  Liegis- 
latore  thereof."  The  laws  of  Oklahoma,  as 
far  as  applicable,  shall  extend  over  and 
apply  to  the  state.  Who  shall  determine 
what  laws  are  applicable  to  the  state?  If 
Ibis  clause  of  section  18  Is  given  the  interpre- 
tation placed  upon  It  by  the  trial  court,  and 
as  contended  for  by  counsel  for  appellee, 
then  it  is  in  conflict  with  section  21,  which 
says  that  the  laws  of  Oklahoma  shall  be  in 
force  throughout  tlie  state,  except  as  modifi- 
ed or  changed  by  the  enabling  act  or  the 
ConstHution  of  the  state.  Such  an  interpre- 
tation would  reflect  upon  the  Intelligence  of 
Congress,  and  attribute  to  both  branches  of 
that  body  a  carelessness  in  the  use  of  lan- 
guage which  I  am  not  willing  to  concede.  It 
is  Impossible  to  cut  out  a  subordinate  clause 
of  a  single  sentence,  disconnect  it  not  only 
from  the  sentence  of  which  it  forms  a  part, 
but  from  the  entire  subject  In  relati<m  to 
wltlch  It  was  used,  and  determine  exactly 
what  the  speaker  or  writer  had  In  mind,  and 
the  meaning  intended  to  be  conveyed.  There- 
fore, in  construing  this  language  relied  upon 
as  prc^blting  this  constitutional  convention 
from  doing  any  act  which  may  conflict  with 
existing  law,  I  Insist  that  It  be  read  In  con- 
nection with  the  whole  of  section  13.  When 
BO  read,  its  meaning  is  incapable  of  misun- 
derstanding. 

Section   13  deals  with  one  suhject,   and 


with  one  subject  alone.  It  divides  Ibe  state 
of  Oklahoma  into  tvro  Judicial  districts,  des- 
ignating the  Indian  Territory  as  the  Eastern 
district,  and  Oklahoma  as  the  Western.  It 
provides  the  places  where  the  circuit  and 
district  courts  stiall  be  hdd  In  these  respect- 
ive districts.  It  attaches  these  districts  to 
the  Bighth  Judicial  circuit  It  provides  for 
the  appointment  of  clerks  of  courts,  and 
other  court  oCBcets,  and  defines  their  respect- 
ive duties.  It  declares  that  the  Circuit  and 
District  Courts  for  each  of  said  districts,  and 
the  jndges  thereof,  respectively,  shall  possess 
the  same  power  and  Jurisdiction,  and  perform 
the  same  duties  required  to  be  performed 
by  the  other  Circuit  and  District  Courts  and 
Judges  of  the  United  States,  and  shall  be 
governed  by  the  same  laws  and  regulations; 
that  the  marshal,  district  attorney,  clerk  of 
each  of  the  Circuit  and  District  Courts  of 
said  districts,  and  all  other  officers  and  per- 
sons performing  duties  in  ttie  administra- 
tion of  Justice  therein,  shall  severally  pos- 
sess the  powers  and  perform  the  duties  law- 
fully required  to  be  performed  by  similar  of- 
ficers In  other  districts  of  the  United  States, 
and  shall,  for  the  services  they  may  perform, 
receive  the  fees  and  compensation  now  al- 
lowed by  law  to  officers  performing  similar 
services  for  the  United  States  In  other  dis- 
tricts of  the  United  States;  and  then  fol- 
lows the  clause  relied  upon  by  the  appellee: 
"and  tliat  the  laws  in  force  in  the  territory 
of  Oklahoma,  as  far  as  applicable,  shall 
extend  over  and  apply  to  said  state  until 
clianged  by  the  Legislature  thereof."  Con- 
gress, when  it  used  the  language  Just  quoted, 
was  dealing  with  the  courts  of  the  United 
States.  It  had  Just  defined  their  Jurisdic- 
tion and  provided  for  all  of  those  other  offi- 
cers necessary  to  the  administration  of  those 
courts,  and  by  this  clause  a  system  of  pro- 
cedure was  adopted  for  the  government  of 
the  United  States  Circuit  and  District  Courts, 
until  the  present  procedure  of  Oklahoma 
should  be  changed  by  the  Leglslatmre  of 
the  state.  Congress  had  reason  to  believe 
that  the  general  laws  of  Oklahoma  would 
be  changed  by  the  Constitution  of  the  state, 
and  it  was  familiar  with  the  enabling  net, 
which  It  was  then  considering,  and  of  which 
these  provisions  are  a  part.  The  oiiab- 
ling  act  did  not  (and  Congress  in  the  light 
of  all  precedents  could  hardly  anticipate  that 
th«  constitutional  convention  would)  deal 
with  mere  n:atters  of  procedure  in  the  courts. 
However,  the  unexpected  occurred,  at  least 
In  one  instance.  But  the  fact  that  the  con- 
vention changed  the  generally  accepted  pro- 
cedure in  Indirect  contempt  cases  in  no  way 
changes  my  mind  as  to  what  Congress  an- 
ticipated, meant,  and  intended  by  this  latter 
part  of  section  13.  The  United  States,  hav- 
ing no  uniform  procedure  for  Its  courts,  has 
deemed  It  expedient  to  put  In  force  in  the 
courts  of  the  United  States  the  procedure 
of  the  respective  states  in  which  such  courts 
are  located;  and,  to  comply  with  this  usual 
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cnstom,  the  laws  of  Oklahoma,  as  far  as  ap- 
plicable, are  extended  over  and  made  to  ap- 
ply to  the  state. 

Section  914  ot  the  Revised  Statutes  of  the 
United  States  (2d  Ed.  1878)  [U.  S.  Comp. 
St  1901,  p.  6S4},  provides:  "The  practice, 
pleading,  and  forms  and  modes  of  proceeding 
In  civil  causes,  other  than  equity  and  admir- 
alty causes,  In  the  Circuit  and  District  Courts, 
shall  conform  as  near  as  may  be  to  the  prac- 
tice, pleading  and  farms  and  modes  of  pro- 
ceeding existing  at  the  time  in  like  causes 
<.in  the  courts  of  record  of  the  state  within 
which  such  Circuit  or  District  Courts  are 
held,  any  rule  of  court  to  the  contrary  not- 
withstanding." I  also  quote  the  following 
sections  from  the  United  States  statutes,  re- 
ferred to  above: 

"Sec.  915.  In  common  law  causes  in  the 
Circuit  and  District  Courts  the  plaintiff  shall 
be  entitled  to  similar  remedies,  by  attach- 
ment or  other  process,  against  the  property 
of  the  defendant,  which  are  now  provided  by 
the  laws  of  the  state  in  which  such  court  is 
held  for  the  courts  thereof ;  and  such  Circuit 
and  District  Courts  may,  from  tkne  to  time, 
by  general  rules,  adopt  such  state  laws  as  may 
be  enforced  in  the  states  where  they  are  held 
In  relation  to  attachments  and  other  process : 
Provided,  that  similar  preliminary  affidavits 
or  proofs,  and  similar  security,  as  required 
by  such  state  laws,  shall  be  first  furnished 
by  the  parties  seeking  such  attachment  or 
other  remedy. 

"Sec.  916.  The  party  recovering  a  judg- 
ment in  any  common-law  cause  In  any  Circuit 
or  District  Court,  shall  be  entitled  to  sim- 
ilar remedies  npon  the  same,  by  execution 
or  otherwise,  to  reach  the  property  of  the 
Judgment  debtor,  as  are  now  provided  in  like 
causes  by  the  laws  of  the  state  in  which 
such  court  is  held,  or  by  any  such  laws  here- 
after enacted  which  may  be  adopted  by  gen- 
eral rules  of  such  Circuit  or  District  Courts; 
and  such  courts  may,  from  time  to  time,  by 
general  rules,  adopt  such  state  laws  as  may 
hereafter  be  enforced  In  such  state  In  rela- 
tion to  remedies  npon  judgments,  as  afore- 
said, by  execution  or  otherwise." 

"Sec.  856.  The  fees  of  district  attorneys, 
clerks,  marshals,  and  commissioners.  In  cases 
where  the  United  States  are  liable  to  pay 
the  same  shall  be  paid  on  settling  their  ac- 
counts at  the  treasury. 

"Sec.  857.  The  fees  and  compensation  of 
the  officers  and  persons  hereinbefore  men- 
tioned, except  those  which  are  directed  to 
be  paid  out  of  the  treasury,  shall  be  recovered 
in  like  manner  as  the  fees  of  the  officers  of 
the  states  respectively  for  like  services  are 
recovered." 

From  these  and  other  sections  of  the  Unit- 
ed States  statutes,  and  the  connection  In 
which  the  language  under  consideration  was 
used,  it  is  clear  that  Congress  was  dealing 
with  the  laws  of  Oklahoma  In  section  13  of 
the  enabling  act  only  in  so  far  as  they  might 
furnish  a  rule  of  procedure  or  be  binding 


upon  the  conrta  of  the  United  States  located 
witbin  the  state  of  Oklahoma.  And  it  is  for 
the  courts  of  the  United  States  to  say  how  far 
these  laws  are  applicable  in  matters  pertain- 
ing to  persons  and  property  which  may  come 
before  them.  Section  13,  like  the  Constitution 
of  the  state,  has  no  life  and  force  until  the 
President  Issues  bis  proclamation;  there 
being  no  Circuit  or  District  Courts  of  the 
United  States  established  within  the  purview 
of  the  act  in  either  of  these  territories,  and 
doubtless  will  not  be  until  we  are  granted 
statehood.  I  have  considered  tliat  part  of 
section  21  of  the  enabling  act  which  refers 
to  the  Osage  Indian  Reservation,  and  requires 
that  it  constitute  a  separate  county.  The  lan- 
guage used  in  reference  to  this  matter,  while 
a  limitation  on  the  convention,  in  that  It  pre- 
vented It  from  making  more  than  one  county 
out  of  that  reservation,  not  only  recognizes 
the  right  of  the  convention  to  deal  with  the 
subject  of  counties,  but  in  this  particular  in- 
stance required  it  to  do  so. 

Being  of  the  opinion  that  the  convention 
has  the  right  to  divide  the  proixtsed  state 
Into  counties,  we  are  confronted  with  the 
question  of  the  election  of  county  officers  to 
administer  the  affairs  of  such  counties  upon 
the  admission  of  the  state  into  the  Union. 
The  right  to  do  so  at  the  election  at  which 
the  Constitution  is  to  be  voted  uix>n  is  vigor- 
ously asserted  on  the  one  side,  and  strenu- 
ously denied  on  the  other.  In  this,  as  in  the 
other  questions  Involved  in  the  case,  no  use- 
ful purpose  can  be  subserved  by  long  quota- 
tions from  other  decisions,  which  in  the  very 
nature  of  things  can  have  but  little  bearing 
upon  the  mterpretation  of  the  enabling  act 
As  will  be  seen  from  Investigation,  different 
courses  have  been  pursued  by  different  states, 
under  practically  the  same  conditions.  I 
have  examined  the  decisions  cited  by  counsel 
on  the  respective  sides  and  believe  I  under- 
stand what  tlx)se  courts  have  decided,  as 
well  as  the  contention  of  the  attorneys;  but, 
with  due  respect  to  all  concerned,  I  am  com- 
pelled under  the  law  to  approve  that  theory 
or  Interpretation  of  these  laws  which  appeals 
to  my  own  reason,  and  reject  those  which 
my  conception  of  the  application  of  legal 
principles  suggest  that  I  exclude.  Therefore, 
believing  that  a  careful  study  of  the  enabling 
act  Itself  will  be  most  likely  to  lead  to  a 
correct  understanding  of  Its  provision,  I 
turn  to  It  and  find  therein  sufficient  to  In- 
spire confidence  in  the  conclusion  that  county 
officers  may  be  elected  at  this  first  election. 
In  section  four  of  the  enabling  act  it  is  pro- 
vided: "That  in  case  a  ConBtltntion  and 
state  government  shall  be  formed,"  eta,  "the 
convention  shall  provide  by  ordinance  for 
submitting  it  to  the  people."  Then  section  9, 
after  dividing  the  state  Into  congressional 
districts,  ends  with  the  paragraph:  "And 
the  said  representatives,  together  with  the 
Governor  and  other  officers  provided  for  In 
said  Constitution,   shall  be  elected  on  the 
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same  day  of  the  election  for  the  ratlflcatlon 
or  rejection  of  the  Constitution;  and  until 
said  officers  are  elected  and  qualified  under 
the  provisions  of  such  Constitution  and  the 
said  state  Is  admitted  into  the  Union,  the 
territorial  officers  of  Oklahoma  Territory 
shall  continue  to  discharge  the  duttes  of  their 
respective  offices  In  said  territory."  I  can- 
not conceive  of  language  tliat  would  more 
clearly  express  authority  to  elect  county  of- 
ficers. If  tbe  Constitution  provides  for  coun- 
ty officers.  Is  there  anything  In  the  enabling 
act  that  limits  the  Constitution  as  to  the 
kind,  character,  number,  or  dignity  of  the 
officers  which  it  may  provide  for  in  the  Oon- 
stitntion,  except  as  to  Governor,  Secretary 
of  State,  and  meml)er8  of  the  Legislature? 
Not  being  limited  by  the  enabling  act,  the 
convention,  In  forming  a  state  government, 
not  only  has  the  right,  but  It  was  Us  duty, 
to  provide  in  the  Constitution  for  state  of- 
ficers, county  officers  (for  county  organisa- 
tion has  come  to  be  regarded  as  necessary  in 
administering  the  affairs  of  a  state),  and 
such  other  officers  as  would  be  required  for 
the  convenience  of  the  public  and  the  ad- 
ministration of  the  law.  The  Constitution 
having  provided  for  specific  officers.  Congress 
has  plainly  said,  in  the  section  referred  to, 
that  "the  Governor  and  other  officers  pro- 
vided for  In  the  Constitution  shall  be  elected 
on  the  same  day  of  tbe  election  for  the 
ratification  or  rejection  of  the  Constitntlon." 

Turning  to  sections  1  and  2  of  article  17 
of  the  proposed  Constitution,  I  find  the  fol- 
lowing provisions: 

"Section  1.  Each  county  In  this  state,  now 
or  hereafter  organized,  shall  be  a  body 
politic  and  corporate. 

"Sec.  2.  There  are  hereby  created,  subject 
to  change  by  the  Legislature,  in  and  for  each 
organized  county  of  this  state,  the  offices 
of  judge  of  the  county  court,  county  attorney, 
clerk  of  the  district  court,  county  clerk, 
sheriff,  county  treasurer,  register  of  deeds, 
county  surveyor,  superintendent  of  public 
Instruction,  three  county  commissioners,  and 
such  municipal  township  officers  as  are  now 
provided  for  under  the  laws  of  the  territory 
of  Oklahoma,  except  as  In  this  Constitution 
provided." 

These  officers  are  provided  In  the  Constitu- 
tion, and  Congress  has  commanded  that  they 
"shall  be  elected  on  the  same  day  of  the 
election  for  the  ratification  or  rejection  of 
the  Constitution";  and,  If  the  people  failed 
to  elect  all  of  the  officers  provided  for  in 
the  Constitution,  they  would,  to  the  extent 
of  such  omission,  fail  to  comply  with  tbe 
act  of  Congress. 

But  it  is  said  that  tlie  latter  part  of  this 
same  section  authorized  tbe  territorial  of- 
ficers to  continue  in  office  In  the  state  until 
their  successors  are  elected  and  qualified  un- 
der the  state  laws,  and  that  tbe  language 
used  amounts  to  a  prohibition  of  election  for 
such  officers  when  tbe  Constitution  is  adopted. 


This  conception  is  not  only  erroneous,  but 
no  reasonable  ground  exists  for  such  an 
interpretation.  Congress  did  not  Intend  to 
Impose  the  officers  selected,  either  by  ap- 
pointment or  election  under  tbe  laws  of  the 
United  States  or  under  its  supervision,  uiion 
the  people  of  the  state,  who,  after  tbe  ad- 
missiou  of  tbe  state,  would  have  a  right 
to  make  their  own  selection.  It  not  only  did 
not  intend  to  do  so,  but  it  probably  would 
not  have  tbe  power  to  do  so.  When  Okla- 
homa becomes  a  state  (not  after  the  first 
election  after  the  adoption  of  the  Constitu- 
tion, but  from  the  very  Instant  the  President 
Issues  his  proclamation),  it  has  the  undisturb- 
ed right  to  administer  its  own  Internal  af- 
fairs, and  dictate  its  own  officers.  Congress 
has  clearly  recognized  these  rights  of  the 
future  state;  but  it  is  necessary  to  read 
the  entire  paragraph  together:  "And  said 
representatives,  together  with  the  Governor 
and  other  officers  provided  for  in  said  Con- 
stitution, shall  be  elected  on  the  same  day 
of  the  election  for  the  ratification  or  rejec- 
tion of  tbe  Constitution;  and  until  said  of- 
ficers are  elected  and  qualified  under  the 
provisions  of  such  Constitution,  and  the  said 
state  is  admitted  into  the  Union,  the  terri- 
torial officers  of  Oklahoma  Territory  shall 
continue  to  discharge  the  duties  of  their 
respective  offices  in  said  territory."  Now 
let  us  consider  this  language  for  a  moment: 
First,  the  officers  provided  for  in  the  Con- 
stitution must  be  elected  on  the  same  day 
of  the  election  for  the  ratification  or  rejec- 
tion of  the  Constitution;  second,  imtil  those 
state  officers  are  elected  and  qualified,  and 
the  state  admitted  into  the  Union,  the  terri- 
torial officers  shall  continue  to  discharge  tbe 
duties  of  their  respective  offices  in  said  terri- 
tory. Congress,  by  the  provisions  of  the  sec- 
tion under  consideration,  contemplated  a 
complete  surrender  and  turning  over  to  the 
state  and  its  officers  every  thing  to  which 
It  or  they  would  be  entitled  as  a  state  fully 
admitted  and  standing  on  the  same  footing 
as  the  other  states.  These  observations, 
however,  I  perceive  will  not  satisfy  the  ap- 
pellee or  his  counsel  as  one  other  section  of 
the  enal>llng  act  which  pertains  to  state 
officers  has  not  been  considered.  I  refer  to 
section  21,  which,  so  far  as  nCdects  this  sub- 
ject, provides  as  follows:  '°Sec.  21.  That  the 
coqstltutlonal  convention  may  by  ordinance 
provide  for  the  election  of  officers  for  a  full 
state  government,  including  members  of  the 
LiCgislature  and  five  representatives  to  Con- 
gress, and  shall  constitute  the  0.sage  Indian 
Reservation  a  separate  county,  and  iwovide 
that  it  shall  remain  a  separate  county  until 
the  lands  in  the  Osage  Indian  Reservation 
are  allotted  in  severalty  and  until  changed 
by  the  Legislature  of  Oklahoma,  *  *  • 
and  shall  provide  rules  and  regulations  and 
define  the  manner  of  conducting  the  first 
election  for  officers  in  said  county.  Such 
state  government  shall  remain  In  abeyance 
until  the  state  shall  be  admitted  Into  the 
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Union  and  the  election  for  state  officers  held, 
as  provided  for  In  this  act."  The  section 
then  provides  for  the  election  of  Senators, 
etc.,  and  then  adds:  "And  the  officers  of 
the  state  government  formed  In  pursuance  of 
said  Constitution,  as  provided  for  by  said 
constitutional  convention,  shall  proceed  to 
exercise  all  tlie  functions  of  such  state  of- 
ficers." 

There  Is  no  conflict  between  this  section 
and  section  0,  whicli  I  have  Just  considered. 
While  section  6  espressly  provides  that  all 
officers  provided  for  In  the  Constitution  shall 
be  elected  when  the  Constitution  is  voted  on, 
it  must  be  remembered  that,  while  the  con- 
vention can  create  an  office  by  the  terms  of 
the  Constitution,  as  said  before,  the  Constitu- 
tion has  no  binding  force  until  the  state  iB 
admitted  into  the  Union.  Therefore  Con- 
gress conferred  upon  the  constitutional  con- 
vention the  powers  to  provide  for  the  elec- 
tion of  these  officers  by  ordinance.  And  an 
ordinance  passed  pursuant  to  the  terms  of 
this  section,  by  the  representatives  of  the 
people  of  the  proix)sed  state  In  convention 
duly  assembled,  within  the  limitations  im- 
posed, has  from  Its  passage,  for  the  pur- 
poses Intended,  full  life,  force,  and  virtue. 
Mr.  Jameson,  in  his  work  on  Constitutional 
Conventions  (4th  Ed.)  p.  98,  c.  103,  says: 
"Besides  schedules,  there  are  appended  to 
many  Constitutions  acts  adopted  by  Constitu- 
tions called  'ordinances.'  Not  all  ordinances, 
however,  are  so  appended,  or  have  any  direct 
relation  to  the  Constitution.  They  are  In 
their  nature  resolutions  of  the  bodies  adopt- 
ing them,  but  taking  the  name  'ordinances'  to 
distinguish  them  from  the  similar  acts  of  leg- 
islative bodies,  denominated  'resolutions,' 
which  may  be  adopted  by  Houses  severally  or 
Jointly.  Within  the  scope  of  the  powers  of 
the  convention,  ordinances  may  be  valid  and 
effectual  according  to  tlielr  terms  and  pur- 
pose. If  they  are  employed  to  provide  for 
temporary  emergencies  of  the  convention, 
and  do  not  transcend  the  limits  of  its  pow- 
ers as  defined  or  employed  in  the  act  calling 
it,  they  are  valid." 

The  ordinance  referred  to  Is  authorized  by 
Congress,  and  is  the  act  of  the  people  of  the 
proposed  state,  through  their  representatives, 
and  is  binding  upon  the  people  of  the  state; 
hence,  the  state.  This  ordinance  is  the  au- 
thority for  the  election.  But  for  what  must 
the  ordinance  provide?  The  enabling  act 
says,  "for  the  election  of  officers  for  a  full 
state  government,"  and  the  officers  neces- 
sary for  a  full  state  government  are  all  of 
the  officers  provided  for  in  tlie  Constitution. 
Tlie  word  "full"  is  defined  as  "containing  or 
having  all  that  can  or  all  that  should  be  ad- 
mitted; having  no  empty  or  vacant  space; 
filled."  And  this  is  the  sense  In  which  the 
word  was  used  in  section  21.  There  should 
not  be  left  out  a  single  officer  high  or  low. 
Each  and  all  provided  for  In  the  Constitu- 
tion should  be  elected  when  the  Constitu- 


tion Is  submitted  to  the  people.  Bat,  says 
the  apt>ellee,  the  section  also  provides  that 
"said  state  government  shall  remain  in  abey- 
ance until  the  state  shall  be  admitted  into 
the  Union,  and  the  election  for  state  officers 
held  as  provided  for  in  this  act"  The  only 
election  for  state  officers  provided  for  in  this 
act  (the  enabling  act)  is  the  election  at  which 
the  Constitution  shall  be  submitted  for  rati- 
fication or  rejection.  Therefore  the  language, 
"until  the  state  is  admitted  into  the  Union, 
and  the  election  for  state  officers  held,"  must 
be  Interpreted  as  describing  two  events 
which  are  expected  to  happen  in  the  future, 
and  the  one  intended  to  occur  second  in  point 
of  time,  first  described.  Any  other  interpre- 
tation of  tills  language  would  defer  the  elec- 
tion of  all  state  officers  until  after  the  adop- 
tion of  the  Constitution,  which  would  be  in 
direct  conflict  with  another  section  of  the 
enaiiling  act.  The  fallacy  of  the  contention 
that  county  officers  are  not  to  be  elected 
when  the  Constitution  Is  voted  upon,  to  my 
mind,  is  so  apparent  that,  under  all  of  the 
the  provisions  of  the  enabling  act,  it  would 
seem  that  further  discussion  is  unnecessary. 
First,  after  the  assembling  of  the  constitu- 
tional convention  and  complying  with  the 
preliminary  requirements  of  the  enabling 
act,  is  the  duty  of  forming  a  Constitution  and 
state  government;  next,  the  submission  of 
the  Constitution  to  the  people  for  ratification 
or  rejection,  and  on  the  same  day  the  elec- 
tion of  all  officers  provided  for  In  the  Con- 
stitution; then  the  action  of  the  President 
approving,  if  it  conforms  to  the  act  of  Con- 
gress, and  the  issuing  of  his  proclamation 
admitthig  the  state  into  the  Union;  and, 
finally,  in  the  language  of  the  latter  part  of 
section  '21  of  the  enabling  act:  "And  the 
officers  of  the  state  government  formed  In 
pursuance  of  said  Constitution,  as  provided 
by  said  constitutional  convention,  shall  pro- 
ceed to  exercise  all  the  functions  of  such 
state  officers." 

This  brings  us  to  a  consideration  of  the 
powers  of  the  constitutional  convention  to 
provide  election  officers  to  hold  the  elections 
in  the  new  counties  of  Alfalfa  and  Major. 
These  counties  were  created  out  of  a  portion 
of  the  county  of  Woods,  and  to  that  part  of 
Woods  county  remaining  was  added  certain 
townsiilps  cut  off  from  Woodward  county, 
and  the  name  Woods  county  given  to  it. 
Both  Woods  county  and  Woodward  coimty 
are  organized  counties  In  the  territory  of 
Oklahoma.  In  considering  this  feature  of 
this  case,  the  fact  that  Alfalfa  and  Major 
counties  are  located  within  Oklahoma  Terri- 
tory, and  that  they  are  merely  creatures  of 
the  constitutional  convention,  and  never  had 
any  legal  existence  prior  to  Its  convening, 
should  be  borne  In  mind.  A  majority  of  my 
Brethren,  speaking  through  Mr.  Justice 
HAINKR,  have  deflned  their  position  upon 
this  point,  declaring  as  the  law  a  rule  which 
Is,  in  my  opinion,  neither  justifled  from  the 
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necessities  of  the  case  nor  supported  by  the 
enabling  act  or  other  statutes  of  Congress 
or  the  territory  of  Oklahoma.  Gladly  would 
I  surrender  any  pride  of  opinion  which  I 
may  hare  in  my  own  personal  views  of  the 
law  of  this  branch  of  the  controversy,  if  I 
were  able  to  reconcile  the  declarations  of  the 
majority  opinion  with  the  plain  and  posltiye 
act  of  (>)ngres8;  but,  after  full  consideration, 
I  am  forced  to  reject  them  as  an  unwarrant- 
ed approval  of  an  unauthorised  usurpation 
of  authority  which  Is  by  implication  as  posi- 
tively prohibited  by  Congress  as  though  it 
had  so  declared  in  express  words.  I  fully 
appreciate  the  years  of  earnest  effort  ex- 
pended by  the  people  of  Oklahoma  in  ob- 
taining permission  from  Congress  to  adopt  a 
Constitution  and  form  a  state  government. 
Nor  am  I  unmindful  of  the  public  insistence 
for  an  opportunity  to  elect  their  own  t^cers 
and  have  their  Interests  represented  In  Con- 
gress by  agents  with  full  power  to  vote.  But 
important  and  sacred  as  are  these  privileges, 
they  must  be  brought  about  pursuant  to  ex- 
isting laws,  and  not  in  disregard  thereof.  I 
do  not  challenge  good  faith  on  the  part  of 
the  convention  or  of  those  who  drafted  the 
ordinance  In  question,  but,  taking  It  as  writ- 
ten, I  consider  its  provisions  not  as  a  matter 
of  choice,  but  as  a  public  duty,  required  to 
be  performed  under  the  law.  A  majority  of 
my  Brethren  have  said,  by  their  votes,  that 
the  election  ordinance  is  within  the  authori- 
ty conferred  by  the  enabling  act.  Coming 
from  the  highest  court  of  the  territory,  the 
decision  will  doubtless  inspire  confidence,  in 
the  members  of  the  convention  and  the  peo- 
ple generally,  regarding  the  authority  to  en- 
act the  same.  But  with  a  full  realization  of 
the  consequences  which  may  follow  upon  the 
pursuance  of  a  course  in  holding  these  elec- 
tions in  conflict  with  the  provisions  of  the 
enabling  act,  and  entertaining  views  In  con- 
flict wth  the  Judgment  of  the  majority  of 
the  court,  my  own  conception  of  Justice  com- 
pels me  to  at  least  declare  those  views,  even 
though  they  have  been  rejected  by  my 
Brethren  as  not  the  law,  and  may  be  dis- 
regarded by  the  parties  to  the  action. 

In  section  8  of  the  election  ordinance 
adopted  by  the  constitutional  convention,  it 
is  provided:  "In  the  counties  of  Adair,  Al- 
falfa [then  naming  other  counties.  Including 
Major],  the  local  officers  and  authorities  pro- 
vided for  In  the  ordinance,  shall  exercise  all 
the  functions  and  perform  all  the  duties 
within  the  limits  of  such  counties,  townships 
and  voting  precincts  in  the  same  manner  as 
is  now  required  by  the  laws  of  the  territory 
of  Oklahoma  for  elections  therein."  In  coor 
nectlon  with  section  3,  we  will  refer  briefly 
to  certain  of  the  other  provisions  found  In 
the  ordinance.  Section  2  declares  that  the 
election  of  the  officers  shall  t>e  held  In  ac- 
cordance with  the  election  laws  of  the  terri- 
tory of  Oklahoma  when  not  In  conflict  with 
the  enabling  act  and  as  supplemented  by  the 


ordinance;  that  In  tbB  counties  of  Beaver, 
Caddo,  Comanche,  Greer,  Payne,  Roger  Mills, 
and  Woodward,  the  local  authorities  In  said 
respective  counties,  and  the  voting  precincts 
therein,  shall  exercise  their  functions  and 
perform  their  duties  as  such  election  officers 
only  within  the  limits  of  said  counties  as  de- 
fined and  described  In  the  Constitution;  that 
In  the  county  of  Noble  the  local  authorities, 
in  the  exercise  of  their  functions  and  the 
performance  of  their  duties  as  election  of- 
ficers, shall  exercise  and  ext»id  the  same  to 
the  limits  of  said  comity  as  defined  by  the 
Gonstitutioo.  Section  6  provides  that  In 
each  of  the  counties  of  Greer,  Beaver,  Woods, 
Woodward,  and  Comanche  (and  any  othor 
county  in  the  proposed  state  similarly  situat- 
ed), as  defined  and  described  in  the  Consti- 
tution, on  or  before  the  sixth  day  of  June, 
A.  D.  1907,  the  acting  board  of  county  com- 
missioners therein,  or  a  majority  thereof, 
shall  subdivide  such  county  or  counties  Into 
commissioners'  districts  and  townships,  and 
fix  election  precincts,  and  designate  polling 
places  necessary  for  the  purpose  of  the  elec- 
tion. And  then  the  section  provides  that.  If 
the  commissioners  fail  to  comply  with  the 
provisions  of  the  section  by  a  date  named, 
then  William  H.  Murray,  as  president  of  the 
convention,  shall  appoint  three  qualified  elect- 
ors in  each  of  such  counties  to  divide  such 
counties  into  commissioners'  districts  and 
townships,  and  fix  election  precincts,  and 
designate  polling  places.  Other  sections  pro- 
vide that  In  the  event  of  vacancies  in  certain 
county  offices  they  shall  be  filled  by  appoint- 
ment by  the  Governor;  and  tn  the  event  that 
he  falls  or  refuses  to  make  such  appoint- 
ment or  appointments,  they  shall  be  made 
by  William  H.  Murray,  president  of  the  con- 
vention. All  of  these  provisions  were  enact- 
ed under  the  alleged  power  granted  by  Con- 
gress authorizing  the  constitutional  conven- 
tion to  provide  by  ordinance  for  the  election 
of  officers  for  a  full  state  government,  and 
for  submitting  the  Constitution  to  the  people 
of  the  proposed  state  for  ratification  or  re- 
jection. 

I  shall  not  stop  at  this  time  to  quote  the 
laws  of  Oklahoma  pertaining  to  elections,  or 
the  manner  In  which  the  officers  of  the  terri- 
tory, from  the  highest  to  the  lowest,  are  ap- 
pointed or  elected.  It  is  sufficient  to  state, 
as  is  universally  known,  that  Oklahoma 
was  organized  as  a  territory  in  1890.  Since 
then  it  has  had  an  election  law,  which,  with 
the  modifications  and  changes  made  from 
time  to  time  by  the  territorial  Legislature,  is 
as  complete  and  satisfactory  as  will  be  found 
in  any  state.  Congress  but  a  short  time  ago 
had  occasion  to  examine  its  provisions,  by 
reason  of  a  contest  before  that  body  over  the 
election  of  a  territorial  delegate.  Antici- 
pating these  very  elections  as  a  necessary 
step  in  Recuring  statehood.  It  is  fair  to  as- 
sume that  the  members  of  the  lower  Houses 
as  well  as  the  Senators,  familiarized  theia- 
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selves  with  our  entire  law  and  system  of 
elections.  Its  provisions  having  appealed  to 
them  as  fair  and  sufficient,  as  a  part  of  the 
enabling  act  It  positively  declared:  "That 
the  election  laws  of  the  territory  of  Okla- 
homa now  in  force,  as  far  as  applicable  and 
not  In  conflict  with  this  act.  Including  the 
penal  laws  of  said  territory  of  Oklahoma 
relating  to  elections  and  illegal  voting,  are 
hereby  extended  to  and  put  In  force  in  said 
territory  until  the  Legislature  of  said  pro- 
posed state  shall  otherwise  provide,  and  un- 
til all  persons  offending  against  said  laws  in 
the  election  aforesaid  shall  have  been  dealt 
with  In  the  manner  therein  provided."  This 
language  authorizes  no  change  or  modifica- 
tion, by  the  constitutional  convention,  of  the 
election  laws  of  the  territory  of  Oklahoma, 
in  so  far  as  their  application,  within  Okla- 
homa Territory,  Is  concerned.  The  words 
"as  far  as  applicable  and  not  inconsistent 
with  this  act"  refer  to  the  application  of  the 
election  laws  in  the  Indian  Territory.  Tak- 
ing into  consideration  the  plain  implication 
of  the  language  used,  the  quotation  above 
means  that  the  election  laws  of  the  territory 
of  Oklahoma,  now  in  force,  shall  continue 
in  force  In  Oklahoma  Territory  until  the  Leg- 
islature of  the  proposed  state  shall  change 
them,  and  that  these  same  election  laws  of 
the  territory  of  Oklahoma,  as  far  as  applicable 
and  not  inconsistent  with  this  act  (the  ena- 
bling act),  are  hereby  extended  to  and  put  in 
force  in  said  Indian  Territory  until  the  Leg- 
islature of  said  proposed  state  shall  other- 
wise provide.  Congress  was  familiar  with 
conditions  in  Oklahoma,  and  declared  that  for 
the  purposes  of  these  elections  they  should 
continue.  Congress  considered  these  laws  ap- 
plicable and  fully  adapted  to  meet  the  condi- 
tions. No  exception  was  made  as  to  the 
territory  of  Oklahoma,  save  In  one  instance, 
which  I  shall  notice  later.  The  continuing 
in  force  of  these  election  laws  of  Oklahoma 
within  this  territory  not  only  continued  the 
laws  themselves,  but  also  continued  all  of  the 
machinery  and  officers  of  every  kind  and 
character  provided  for  in  these  laws  of  Okla- 
homa, except  as  those  laws  might  possibly  be 
in  conflict  with  the  enabling  act.  This  view 
is  so  fundamental  that  reasoning  to  sup- 
port It  oppears  unnecessary.  However,  I 
find  the  rule  very  clearly  stated  by  Chief 
Justice  Burford  In  a  decision  by  him  an- 
nounced in  one  of  these  election  cases,  where- 
in be  presided  in  the  trial  court  Haines 
V.  Murray  et  al.,  91  Pac.  240,  and  other 
cases,  in  the  district  court  of  Logan  county. 
The  Chief  Justice,  referring  to  the  language 
above,  said:  "1  think  It  cannot  be  seriously 
questioned  that  in  adopting  the  (election) 
laws  of  Oklahoma  that  the.v  adopted  with 
them  whatever  machinery  existed  under  that 
law.  The  law  creates  certain  officers,  election 
officers,"  etc. 

The  exception  to  which  I  referred  a  mom- 
ent ago,  with  reference  to  the  election  laws 
in  Oklahoma,  is  that  part  of  section  21  of 


the  enabling  act,  which  provides:  "That  the 
constitutional  convention  may  by  ordinance 
provide  for  the  election  of  officers  for  a  full 
state  government,  •  •  •  and  shall  con- 
stitute the  Osage  Indian  Reservation  a  sepa- 
rate county  •  *  •  and  shall  provide  rules 
and  regulations  and  define  the  manner  of 
conducting  the  first  election  for  officers  in 
said  cotmty."  It  will  be  observed  from  this 
language  that  even  in  this  Indian  reserva- 
tion Congress,  having  declared  that  the  elec- 
tion laws  of  Oldahoma  shall  continue  in  force 
therein,  limited  the  constltuttonal  convention 
In  providing  "rules  and  regulations  and  de- 
fining the  manner  of  conducting  the  first 
election"  for  officers.  As  to  what  Congress 
meant  by  the  language  "rules  and  regulations 
and  define  the  manner  of  conducting  the  first 
election,"  I  shall  not  here  express  any  opin- 
ion; but  this  language  used  with  reference 
to  this  unorganized  reservation  must  be  lim- 
ited to  it  alone,  and  neither  it  nor  any  other 
language  used  in  the  oiabling  act  can  be  con- 
strued to  mean  a  grant  of  authority  for  re- 
moving public  officers  elected  by  the  people, 
or  appointed  by  the  proper  authority.  I 
have  said  heretofore  that  the  constitutional 
convention  has  the  right  and  power  to  divide 
the  future  state  into  counties,  even  though 
such  division  may  not  conform  to  the  county 
lines  as  now  established  in  the  territory  of 
Oklahoma.  And  that  it  also  has  the  right 
to  elect  a  full  complement  of  officers  for  each 
county  at  the  election  for  the  ratification  or 
rejection  of  the  Constitution,  and  I  have 
also  tried  to  make  It  plain  that  these  pro- 
posed counties  can  have  no  existence.  In 
law,  and  cannot  be  recognized  as  political 
subdivisions  of  the  state,  having  a  present 
existence  so  as  to  oust  the  officers  duly  elect- 
ed or  appointed,  under  the  laws  of  the  ter- 
ritoiy  of  Oklahoma,  from  the  discharge  of 
any  duty  imposed  by  those  laws;  for  not 
only  are  the  election  laws  of  Oklahoma  con- 
tinued In  force  until  changed  by  the  Legis- 
lature of  the  future  state,  but  the  enabling 
act  Itself  in  positive  terms  provides:  "That 
until  said  state  Is  admitted  into  the  Union, 
the  territorial  officers  of  Oklahoma  Terri- 
tory shall  continue  to  discharge  the  duties 
of  their  respective  offices  iu  said  territory." 
These  counties  proposed  by  the  constitutional 
convention,  whose  boundaries  are  fixed  by 
the  Constitution  to  be  submitted  to  the  peo- 
ple, are  simply  counties  in  futuro,  and  the 
officers  provided  for  in  the  Constitution  can 
exercise  no  official  duty  until  after  the  ad- 
mission of  the  state.  The  election  at  which 
the  Constitution  is  to  be  submitted  for  rati- 
fication or  rejection,  and  at  which  there  shall 
be  elected  officers  for  a  full  state  government, 
is  to  be,  under  the  terms  of  the  enabling  act, 
conducted  in  the  usual  way  under  the  laws 
of  the  territory  of  Oklahoma;  and  the  con- 
stitutional convention  cannot  confer  upon 
these  election  officers  any  powers  which  they 
do  not  now  enjoy,  or  take  from  them  any 
they  now  possess.     Xoi  can  the  convention 
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limit  the  exercise  of  the  powers  of  these  coun- 
ty officers  within  a  proposed  county  composed 
of  less  territory  than  that  for  which  they 
were  elected,  or  extend  their  jurisdiction 
beyond  the  lines  of  the  county  as  now  or- 
ganized, in  which  their  duties  under  the 
territorial  laws  are  to  be  discharged,  and 
for  which  they  were  chosen. 

It  Is  argued,  and  with  some  force,  that  the 
election  laws  of  the  territory  of  Olclnhoma, 
as  they  now  exist,  are  not  exactly  applica- 
ble to  the  conditions  In  the  new  counties,  as 
they  are  proposed  to  be  organized  in  the 
state.  This  may  be.  And  it  Is  possible  that 
the  convention,  as  a  necessary  incident  to 
electing  the  officers  In  these  new  counties, 
may  have  to  provide  by  ordinance  to  meet 
the  conditions  there  existing;  but,  whatever 
ordinance  is  passed  by  the  convention,  it 
must  be  In  aid  of  the  law  as  it  now  exists, 
and  not  In  conflict  therewith  or  destructive 
thereof.  Nor  has  the  convention  the  power 
to  take  away  from  the  present  election  offi- 
cers In  Oklahoma  the  right  to  hold  these 
elections,  and  confer  the  power  to  perform 
their  duties  on  others.  The  fact  that  the 
forming  of  new  counties  may  present  some 
embarrassment  in  the  holding  of  the  election 
is  a  matter  of  regret,  but  It  is  no  excuse  or 
Justiflcatlon  tot  ignoring  the  law.  Whatever 
difficulties  are  presented  by  reason  of  the 
forming  of  these  new  counties  are  the  result 
of  the  acts  of  the  convention  itself,  and  for 
which  Congress  is  in  no  way  responsible. 
The  convention  should  seek  for  plans  under 
which  it  may  submit  its  propositions  to  the 
voters  under  the  laws  as  they  exist,  and  not 
to  make  the  laws  conform  to  the  conditions 
which  it  is  sought  to  bring  about  as  a  result 
of  the  election.  Congress  authorized  the 
forming  of  a  Constitution.  It  not  only  au- 
thorized the  election  of  the  state  officers,  but 
required  them  to  be  elected  at  the  election  at 
which  the  Constitution  is  submitted  to  the 
people.  It,  within  certain  limitations,  has 
left  the  convention  free  to  make  the  kind  of 
a  Constitution  it  might  desire,  and  to  create 
as  few  or  as  many  offices  as  it  deemed  expe- 
dient, but  has  in  effect  named  tlie  officers  of 
the  territory  as  the  agents  to  discbarge  this 
Important  duty,  and  made  the  laws  of  the 
territory  the  rule  of  conduct. 

The  election  officers  of  Woods  county,  as 
now  organized  under  the  territorial  laws, 
should  conduct  the  election  within  that  coun- 
ty, in  that  part  composing  Alfalfa  county, 
and  in  that  part  comiK>sing  Major  county,  as 
well  as  In  that  portion  which  in  the  future 
state  will  constitute  a  part  of  Woods  county. 
Their  jurisdiction  is  in  the  whole  of  Wooils 
county  as  now  organized,  and  no  more. 
These  men  are  still  In  office.  They  have  not 
been  removed.  Nor  has  their  county  yet  been 
changed.  Should  statehood  fall,  the  county 
oi^auization  would  continue  under  the  territo- 
rial government  as  before.  By  virtue  of 
what  right  can  the  jurisdiction  of  these  offi- 
cers, in  such  a  contingency,  be  temporarily 
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suspended,  except  as  to  a  small  part  of  the 
county,  and  then  restored  If  the  Constitution 
should  not  carry?  And  again,  why  should 
the  convention  confine  the  jurisdiction  df 
these  county  election  officers  to  that  part  of 
Woods  county,  Okl.,  that  will  form  a  part  of 
Woods  county  in  the  state,  without  regard 
to  whether  the  officer  lives  in  that  part  that 
will  be  Alfalfa,  Alajor,  or  Woods?  Counsel 
should  not  forget  that  these  election  officers 
are  holding  these  elections  under  the  provi- 
sions of  the  enabling  act  as  officers  of  the 
territory  of  Oklahoma,  for  the  people  of  this 
territory,  bound  by  the  oaths  prescribed  by 
its  laws.  And  if  the  convention  can  remove 
the  county  election  officers  from  a  part  of  a 
county  as  now  organized,  it  can  remove  them 
from  exercising  any  act  in  connection  with 
the  holding  of  the  election  in  any  part  of  the 
county  for  which  they  have  been  elected,  and 
extend  these  same  methods  to  every  county 
in  the  state,  and  even  take  away  from  the 
Governor  and  the  Secretary  of  the  territory 
the  power  to  perform  the  duties  enjoined  up- 
on them.  The  Supreme  Court  of  Pennsylva- 
nia and  other  states  have  held  that  this  can- 
not be  done.  The  constitutional  convention 
of  Pennsylvania,  assembled  by  virtue  of  au- 
thority of  the  Legislature,  by  ordinance  ap- 
pointed five  commissioners  of  election  for  the 
city  of  Philadelphia.  An  election  law  was 
then  in  force  and  applicable  to  that  city. 
The  Supreme  Court  of  that  state,  in  positive 
language,  held,  in  the  case  of  Wells  v.  Bain, 
75  Pa.  39,  15  Am.  Rep.  563,  that  the  conven- 
tion could  not  prevent  the  regular  election 
officers  from  holding  such  election.  The  court 
said:  "Now  we  come  to  the  sixth  section 
[Act  1872  (P.  L.  55)],  which  begins  a  differ- 
ent subject:  'The  election  to  decide  for  or 
against  the  adoption  of  the  new  Constitution, 
or  specific  amendments,  shall  be  conducted 
as  the  general  elections  of  this  common- 
wealth are  now  by  law  conducted.'  Thus  the 
Legislature  said  to  the  convention  in  these 
three  sections:  'You  shall  have  ixjwer  to 
proiiose  your  work  in  three  forms.  You  shall 
have  power  to  determine  the  time  and  the 
manner  in  which  these  propositions  shall  be 
submitted.  But  the  election  by  the  citizens 
shall  be  conducted  as  the  law  Itself  directs 
as  to  general  elections.'  The  sixth  section, 
as  to  how  the  election  on  the  propositions 
submitted  shall  be  conducted  is  mandatory, 
and  is  so  for  the  best  of  reasons — it  is  the 
only  legally  authorized  means  of  taking  the 
sense  of  the  people  upon  adoption  of  the 
amendments  which  can  bind  the  whole  peo- 
ple. In  this  way  only  can  a  majority  of  vot- 
ers, who  are  not  a  majority  of  the  people, 
bind  them  as  the  body  politic  or  state.  The 
Legislature  intended  that  the  election  should 
be  conducted  by  known  officers  legally  elect- 
ed, and  should  be  governed  by  a  known  sys- 
tem of  laws  with  which  the  people  are  famil- 
iar, and  thereby  that  they  should  both  know 
and  respect  the  authority  under  which  tiie 
election  should  be  held.    No  implication  can 
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be  drawn  from  the  word  'manner'  to  contra- 
dict the  plain  and  irasitire  enactment  that 
the  election  shall  be  conducted  according  to 
the  laws  governing  general  eIe<-tlou.s.  It 
would  violate  the  i)i:ilnest  rules  for  the  in- 
terpretation of  statutes  to  nialve  the  merest 
inference  stand  higher  than  an  intent  ex- 
pressed in  distinct  language.  It  is  therefore 
clear  to  our  minds  that  the  ordinance  relat- 
ing to  the  election  in  the  city  of  Philadelphia 
is  flatl.v  opposed  to  the  act  of  1S72,  and  is 
therefore  illegal  and  void.  The  prosi)ective 
validation  In  the  thirty-second  section  of  the 
schedule  only  betrays  the  doubt  the  conven- 
tion Itself  had  of  the  validity  of  the  ordi- 
nance in  this  respect." 

Counsel,  by  way  of  argument,  have  re- 
ferred to  the  conditions  in  tlie  Indian  Terri- 
tory, and  the  necessity  of  recognizing  the 
counties,  as  fixed  and  descrllwd  In  the  Con- 
stitution, for  the  purpose  of  holding  the 
elections  there,  and  by  reason  of  that  con- 
dition, and  the  conditions  brouglit  about  on 
the  Oklahoma  side  on  account  of  the  making 
of  new  counties,  the  right  to  recognize  all 
counties  as  described  in  the  Constitution  Is 
claimed.  The  counties  in  the  Indian  Terri- 
tory may  be  recognized,  if  at  all,  for  the 
purpose  of  these  elections  merely.  They  are 
not  yet  counties,  but  districts  for  the  holding 
of  the  elections.  And  even  as  to  these  coun- 
ties I  find  that  the  election  ordinance  neither 
creates  them  counties  nor  districts  for  the  pur- 
poses of  the  election,  but  simply  refers  to 

them  as  the  counties  of ,  naming  them. 

Indian  Territory,  however,  is  not  situated 
like  Oklahoma.  The  language  of  the  ena- 
bling act  Is  "the  election  laws  now  in  force.*' 
That  is,  as  they  then  existed,  and  not  as 
they  may  be  changed  by  the  Legislature  of 
tlie  territory,  or  as  the  counties  may  be  cut 
up  by  the  constitutional  convention,  but  as 
they  exist  now,  with  all  of  the  legal  offlcers 
provided  in  the  statute,  or  their  successor 
elected  thereunder.  The  election  laws  "now 
in  force"  are  to  be  used  by  the  i)eople  of  the 
territory  to  hold  a  territorial  election  to  de- 
termine If  they  will  adopt  a  Constitution 
which  has  been  prepared  by  a  constitutional 
convention  for  a  state  to  be  composed  of 
l)oth  Oklahoma  and  Indian  Terrltorj-,  and 
Congress  has  said  that  these  same  laws  "now 
In  force,"  as  far  as  applicable,  shall  be 
extended  to  and  put  in  force  in  the  Indian 
Territory.  This  provision,  for  the  purposes 
of  elections,  subjected  the  Indian  Territory 
to  the  laws  of  Oklahoma,  witli  the  advan- 
tages and  difBculties  its  provisions  might 
grant  or  Impose.  And  Congress  recognizes 
these  elections  as  elections  under  existing 
government,  for  (has)  It  provided  that  th« 
jienal  laws  of  the  territory  of  Oklahoma  re- 
lating to  elections  and  Illegal  voting,  shall 
be  put  in  force  in  the  Indian  Territory,  and 
that  the  United  States  courts  of  the  Indian 
Territory  shall  have  the  same  power  to 
enforce  the  laws  so  adopted?    Xo,  but  the 


laws  of  Oklahoma,  extended  to  and  put  in 
force  in  the  Indian  Territory,  as  have  the 
courts  of  the  territory  of  Oklahoma.  If  the 
laws  are  violated  in  holding  these  elections. 
Is  it  a  crime  against  the  laws  of  the  terri- 
tory of  Oklahoma,  or  the  future  state?  To 
the  lawyer  the  question  answers  itself.  Such 
crimes  must  be  prosecuted  under  the  election 
laws  of  the  territory  of  Oklahoma  as  they 
now  exist,  and  the  state  courts.  If  they 
acquire  jurisdiction  of  such  crimes  at  all. 
It  will  be  by  virtue  of  succession  under  the 
enabling  act,  as  the  laws  of  the  future  state 
cannot  be  broken  before  they  are  enacted  and 
put  in  force.  The  convention  cannot  legislate 
regarding  the  election  laws  of  Oklahoma  any 
more  than  it  can  regarding  criminal  proce- 
dure for  its  courts.  It  certainly  cannot  di- 
vide the  counties  of  Oklahoma,  giving  to  the 
proposed  counties  present  existence  for  any 
puriiose,  wliich  right  at  least  a  part  of  my 
Brethren  who  have  concurred  in  the  major- 
ity opinion  denied  the  Legislature  of  the 
territory.  The  convention  cannot  Justify  Its 
conduct  in  seeking  to  Interfere  with  the 
present  oHicers,  even  on  the  ground  of  neces- 
sity, for  It  brought  about  whatever  inbar- 
mony  exists. 

To  Justify  the  policy  sought  to  be  followed 
in  Woods  county  regarding  ti»e  county  elec- 
tion olticers,  In  excluding  them  from  exer- 
cising their  jurisdiction  in  that  portion  of 
the  couuty  from  which  Alfalfa  and  Major 
counties  are  proposed  to  be  created  for  the 
future  state,  reason  and  justice  must  give 
way  to  desire;  and,  to  bold  the  ordinance 
as  valid,  in  my  opinion  the  law  of  the  na- 
tion must  be  subordinated  to  the  will  of  a 
temporary  agency  created  by  Congress  as  a 
convenience  in  transforming  a  territorial  to 
a  state  government.  The  convention  has  not 
only  sought  to  limit  the  powers  of  these  of- 
flcers, but  by  the  language  used  have  im- 
puted lack  of  confidence  in  their  fidelity  In 
the  discharge  of  a  future  duty,  by  declaring 
that.  If  they  fail  or  refuse  to  perform  any  of 
the  acts  enjoined  upon  them  by  law,  others 
should  be  apitointed  In  their  place.  In  cer- 
tain instances  they  are  to  be  made  by  the 
Governor,  and,  if  he  should  fall  or  refuse  to 
make  these  apiiointments,  then  they  are  to 
be  made  by  a  member  of  their  own  body. 
The  convention  lias  no  more  power  to  ap- 
point another  to  perform  an  ofllcial  duty  en- 
joined upon  the  Governor  by  the  territorial 
laws  regarding  elections,  even  though  he  re- 
fuse to  discharge  it,  than  they  have  to  au- 
thorize another  to  approve  the  Constitution 
and  issue  the  proclamation  should  the  Presi- 
dent fall  or  refuse  to  do  so.  These  different 
officers  belong  to  different  iwlltical  parties, 
and  are  representatives  of  our  best  citizen- 
ship, and  a  residence  of  10  years  in  the  terri- 
tory of  Oklahoma  has  not  brought  to  my  at- 
tention an  Instance  of  an  election  officer  re- 
fusing to  perform  any  duty  enjoined  upon 
him  as  such,  except  when  the  duty  to  per- 
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form  the  act  was  tmcertain,  or  In  controrer- 
ej,  and  be  declined  In  order  that  a  Jndldal 
determination  might  be  had  upon  the  condi- 
tions presented.  Wherever  any  officer  In  Ok- 
lahoma fails  to  do  hla  duty,  be  may  be  re- 
moved from  office,  or  compelled  to  perform 
it.  But  this  power  of  removal,  or  power  to 
compel  performance  of  official  acts,  Is  inde- 
pendent of  the  convention,  and,  not  being  the 
source  of  such  power,  it  cannot  delegate  the 
same  to  one  of  Its  members,  or  any  one  else. 

And,  again,  It  is  a  well-known  fact  that 
the  ordinance  as  It  now  exists  Is  not  the  or- 
dinance as  originally  passed  by  the  conven- 
tion. It  reassembled  and  enacted  a  new  or- 
dinance. By  upholding  the  present  ordi- 
nance, this  court  has  necessarily  recognized 
that  the  convention  had  a  right  to  do  so. 
This  right  having  been  approved  by  this  court, 
if  the  c(Hivention  desires,  may  it  not  reas- 
semble again  and  divide  even  all  of  ttie  other 
counties  of  Oklahoma  Territory,  put  into 
office  those  of  its  own  selection,  and  remove 
those  holding  under  tlie  existing  government, 
even  though  they  have  done  no  wrong  and 
are  willing  to  continue  to  discharge  their 
official  duties  with  faithfulness  and  integ- 
rity? I  was  deeply  impressed  by  counsel  (as 
well  as  the  briefs)  in  the  presentation  of  the 
theory  that  the  limitations  in  the  enabling 
act  upon  the  powers  of  the  future  state, 
once  the  state  Is  admitted,  will  not  be  bind- 
ing upon  it,  even  though  the  convention  has 
declared  by  ordinance  irrevocable  to  accept 
the  terms  of  this  act  of  Ck>ngre88.  Still  I 
do  not  perceive  that  this  doctrine  has  any 
l>earing  under  ttie  present  conditions,  In  the 
adoption  of  a  Constitution,  except  that  what- 
ever terms  Congress  has  Imposed  I  assume 
a  declaration,  at  least,  of  Intention  to  com- 
ply with  them  will  be  required.  But  what- 
ever may  be  the  intention  regarding  the 
policy  of  the  future  state,  those  things  which 
are  required  as  conditions  precedent  to  ad- 
mission, and  the  means  by  which  they  are 
to  be  effected,  should  conform  substantially 
to  the  requirements  of  the  enabling  act. 

The  courts  of  the  territory  of  Oklahoma 
cannot  have  anything  to  say  about  a  Con- 
stitution of  the  state,  or  as  to  what  it  shall 
contain,  as  its  provisions  affect  the  state 
government,  and  do  not  apply  to  territorial 
conditions.  It  will  create  its  own  courts  to 
Interpret  its  own  laws.  But  as  Congress 
(having  the  power  to  admit  states)  has  pre- 
scribed the  procedure  to  be  followed  in 
bringing  about  the  ctiange  from  a  territory 
to  statehood,  and  all  of  the  laws  applicable 
thereto  are  either  laws  of  the  United  States 
or  of  the  territory  of  Oklahoma,  the  courts 
of  the  territory  liave  the  jurisdiction  to  de- 
termine if  any  of  the  persons  or  officers  are 
exceeding  their  lawful  powers,  or  interfer- 
ing with  the  rights  of  others.  The  conven- 
tion Itself  is  a  creature  of  law,  whose  pow- 
ers are  fixed  by  law,  and,  while  the  con- 
Tention  may  make  Itt  own  (Constitution,  the 


courts  have  the  power  to  require  those 
whose  duty  it  Is  to  submit  It  to  the  people, 
and  to  conduct  the  election  of  the  first  of- 
ficers for  the  state,  to  perform  these  duties 
as  the  law  directs.  And  although  it  has 
been  argued  that  no  one  can  interfere  in 
these  matters  except  tbe  President,  and  tliat 
he  can  only  determine  if  the  Constitution 
and  state  government  are  republican  In 
form,  the  enabling  act  itself  imposes  upon  that 
high  officer  the  further  duty  of  determining 
as  to  whether  or  not  the  provisions  of  the 
enabling  act  have  been  complied  with;  and 
one  of  the  requirements  of  the  act  of  Congress 
is  that  the  election  laws  of  Oklahoma,  now 
in  force,  be  respected  and  its  provisions  car- 
ried out  in  voting  upon  the  Constitution  and 
in  electing  the  officers  for  the  state,  through 
the  election  officers  named  in  such  election 
law,  acting  unmolested  within  their  respec- 
tive Jurisdictions.  And  when  these  provi- 
sions are  violated  In  a  way  that  invades  the 
rights  of  others,  either  private  or  official,  and 
under  circumstances  which  may  even  Jeopar- 
dize the  approval  of  the  Constitution  itself, 
the  courts  should,  on  proper  application,  in- 
terfere. This  authority  is  vested  In  the 
courts  for  the  safety  and  protection  of  tbe 
rights  of  the  citizens,  and  the  protection  of 
the  public  officers  in  the  discharge  of  the  du- 
ties enjoined  upon  them,  whether  those  In- 
juries have  been  Inflicted  or  are  threatened 
in  the  future,  while  tbe  President,  under  the 
authority  conferred,  must  wait  until  the  elec- 
tions have  been  held  and  the  Constitution 
finally  submitted  to  him.  The  laws  should 
be  so  construed  as  to  protect  existing  rights, 
and  deny  tbe  advantage  of  present  or  threat- 
ened wrongs,  for  Justice  cannot  always  be 
subserved  by  denying  the  advantages  of  a 
wrongful  act 

The  plaintiff  In  this  case,  as  commissioner 
of  Woods  county,  under  the  law,  has  import- 
ant duties  to  perform  In  connection  with 
these  elections.  He  has  shown  by  his  bill 
that  the  defendants  threaten  to  and  will  in- 
terfere  with  him  in  the  disdbiarge  of  these 
duties.  Under  the  record  as  I  view  the  law, 
there  being  no  controversy  about  the  Inten- 
tion to  do  the  acts  complained  of,  I  believe 
the  plaintiff  Is  entitled  to  an  order  enjoining 
tbe  defendants  (plaintiffs  in  error)  from  in  any 
way  Interfering  with  him  as  a  public  officer 
in  the  discharge  of  those  duties  Imposed  up- 
on him  under  the  election  laws  of  Oklahoma. 
I  shall  not  prolong  my  discussion  of  this 
case  by  reviewing  authorities  showing  that 
the  court  will  enjoin  an  unlawful  lnt»fer- 
ence  with  a  public  officer  in  tbe  discharge  of 
the  duties  of  his  office.  The  appellee's  right 
to  relief,  to  the  extent  Indicated,  is  clear,  and 
the  court  should  be  quick  to  prevent  the 
threatened  wrong.  Every  one  will  conced 
that  insubstantial  irregularities  in  these 
elections  should  be  overlooked.  But  the  ex- 
treme advantages  that  might  be  taken  under 
the  decision  of  the  court  are  so  great  that 
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the  present  election  officers  may  be  removed 
at  will,  and  the  positive  act  of  Congress,  con- 
tinuing In  force  the  laws  of  Oklahoma  at  the 
time  of  the  passage  of  the  enabling  act,  with 
impunity  ignored.  It  is  not  sufficient  to 
say  that  It  will  not  be  presumed  that  a  public 
officer  will  abuse  the  authority  conferiod. 
The  mere  fact  that  he  can,  uniler  powers 
granted,  lawfully  destroy  the  rights  of  oth- 
ers, should  he  choose  to  do  so,  and  no  agency 
can  interfere,  is  sufficient  cause  for  alarm. 
The  ordinance  of  the  conv«itlon  can  no  more 
restrict  the  Jurisdiction  of  appellee  In  this 
case,  in  the  exercise  of  his  duties  In  the 
county  of  Woods,  as  now  organized,  to  a 
small  portion  thereof,  than  it  can  aftect  the 
Jurisdiction  of  the  judge  of  the  district  court 
and  compel  him  to  recognize  the  counties 
of  Alfalfa  and  Major  in  the  administration 
of  his  office.  The  office  of  the  Judge  was 
created  by  Congress,  and  Congress,  by  de- 
claring that  the  election  laws  In  force  should 
control  these  elections,  made  the  Jurisdic- 
tion of  the  latter,  in  the  exercise  of  his  du- 
ties regarding  these  elections,  as  sacred  as 
the  former  in  administering  the  laws. 

My  examination  of  the  election  ordinance 
has  convinced  me  that  the  convention  did 
not  proceed  upon  the  theory  that  any  of  the 
election  officers,  even  in  the  counties  that 
have  not  been  divided,  would  act  in  these 
elections  by  vlrtne  of  their  present  offices, 
but  that  the  ordinance  named  them  as  a 
matter  of  convenience,  reserving  the  right 
to  remove  should  they  fall  or  refuse  to  act. 
No  lawyer  representing  the  appellants  has  as- 
serted that  the  convention  has  such  power. 
If  the  convention  proceeded  upon  the  as- 
sumption that  it  had  the  power  to  appoint 
all  of  these  officers,  then  the  greater  the  rea- 
son for  the  interpretation  of  the  law  for 
which  I  contend.  I  do  not  contend  that  the 
courts  have  the  authority  to  enjoin  the  con- 
vention from  the  performance  of  any  act 
with  reference  to  submitting  to  the  people 
propositions  separately,  or  as  a  part  of  the 
Constitution  as  a  whole,  or  from  passing  any 
ordinance;  but  whenever  the  officers  of  the 
convention,  or  others  acting  under  authority 
claimed  to  have  been  conferred  by  such 
body,  interfere,  or  threaten  to  interfere, 
with  the  officers  of  the  territory  of  Oklahoma 
In  the  discbarge  of  official  duties  enjoined 
upon  them  by  the  enabling  act  in  relation  to 
the  submission  of  such  Constitution  to  the 
people,  that  Is  In  relation  to  the  election, 
for  its  adoption  or  rejection,  and  the  elec- 
tion of  the  first  officers  for  the  state,  which 
are  to  be  selected  at  the  same  election,  the 
courts  may  restrain  said  wrongful  acts  and 
protect  the  territorial  officers  In  the  undis- 
turbed discharge  of  said  duty. 

The  defense  that  the  Interference  com- 
plained of  is  too  remote  Is  not  urged,  but.  on 
the  contrary,  the  parties  to  the  action  have 
requested  a  determination  of  the  rights  of 


the  respective  parties,  under  the  facts  stated 
in  the  petition,  and  I  have  considered  the 
case  with  a  view  of  settling  the  law  appli- 
cable to  the  facts  pleaded.  The  parties  to 
the  case  have  presented  It  as  though  the 
threatened  interference  complained  of  were 
imminent,  and  1  have  given  my  views  of  the 
law  accordingly.  I  have  refrained  from  ex- 
pressing any  opinion  as  to  the  course  au- 
thorized to  be  pursued  by  the  convention  re- 
garding the  Osage  reservation.  That  reser- 
vation is  not  directly  involved  in  this  case. 
Nor  have  I  attempted  to  discuss  the  powers 
of  the  convention  pertaining  to  the  Indian 
Territory.  In  that  part  of  the  proposed  state 
are  courts  clothed  with  powers  equal  with 
those  possessed  by  this  court,  and  propriety 
forbids  an  unnecessary  declaration  of  the 
law  upon  a  state  of  facts  which  is  not  before 
this  court  in  this  case,  and  In  which,  if  any 
controversy  should  arise  at  all.  It  would 
most  likely  arise  in  the  Jurisdiction  of  the 
courts  of  the  Indian  Territory.  My  refer- 
ence to  these  two  sections  of  the  proposed 
state  have  been  such,  and  such  only,  as  ap- 
peared to  me  necessary  to  make  clear  my 
position  in  the  case  before  us.  The  right  of 
franchise  is  a  most  sacred  right,  and  the  law 
is  universal  that  only  those  duly  authorized 
can  conduct  elections.  If  my  view  of  the 
law  Is  correct,  the  most  serious  complica- 
tions might  arise  by  reason  of  the  course 
that  is  being  pursued,  and  the  results  of  the 
election  changed. 

The  court,  in  the  present  case,  has  not  been 
slow  to  assert  its  own  power  and  Jurisdiction, 
and  I  believe  that  the  rights  of  the  election 
officers  of  the  organized  counties  of  Okla- 
homa are  equally  as  sacred,  that  they  are 
threatened  with  an  unlawful  usurpation  of 
their  powers,  and  that  the  court  should  af- 
ford its  protection.  But  notwithstanding  my 
own  personal  views  as  to  the  rights  of  the 
appellee,  as  herein  expressed,  a  majority  of 
my  Brethren  have  denied  the  plaintiff  any 
relief.  Their  decision  has  become  the  rule 
and  guide  of  conduct,  and  with  a  full  realiza- 
tion of  the  wrongs  that  might  be  committed 
under  the  powers  thus  approved,  but  hoping 
that  only  good  may  flow  from  a  wise  and 
Just  exercise  of  the  same,  I  accept  It  as  the 
law,  charged  with  the  duty  of  respecting  and 
enforcing  it,  as  the  only  safety  of  the  state 
and  the  nation  Is  in  full,  free,  and  complete 
submission  to  the  law  when  by  the  proper 
authorities  so  declared. 

IRWIN,  J.  (dissenting).  As  I  am  unable 
to  concur  In  the  views  expressed  by  a  ma- 
jority of  this  court,  I  think  it  Is  proper  that 
I  give  some  of  my  reasons  for  differing  from 
the  views  expressed  by  my  associates.  The 
decision  of  this  case  turns  entirely  upon 
two  legal  propositions:  First,  did  the  con- 
stitutional convention  have  power  and  au- 
thority to  divide  Woods  county?    Second,  ia 
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tlie  election  ordinance  provided  by  that  con- 
vention a  valid  and  legal  exercise  of  author- 
ity, and  Is  the  same  binding  npon  the  people 
of  the  two  territories? 

In  determining  the  first  of  these  proimsl- 
tions,  It  should  be  constantly  borne  In  mind 
that  there  are  recognized  by  our  law  two  dis- 
tinct classes  of  constitutional  conventions: 
The  one,  known  and  designated  as  revolution- 
ary— that  is,  where  the  people  meet  In  their 
sovereign  capacity,  and  by  themselves,  or 
their  representatives,  form  a  Constitution  and 
government,  where  no  government  at  the  time 
existed.  In  such  cases,  the  only  limitation 
of  the  authority  of  such  a  convention  would 
be  those  principles  of  natural  Justice  and  the 
rules  of  civil  society  which  the  wisdom  of  the 
past  had  dictated,  and  the  general  customs 
of  mankind  so  long  established  as  to  become 
recognized  as  legal  precedents.  The  other 
dass  Is  a  constitutional  convention  which 
Is  called  Into  being  by  a  legislative  enact- 
ment, by  which  enactment  its  authority  Is 
granted,  and  the  limitations  upon  Its  acts 
fixed.  Of  such  a  class  Is  the  constitutional 
convention  under  consideration  In  this  case. 
It  owes  Its  origin  to  the  passage  of  the 
enabling  act.  It  derives  Its  authority  solely 
from  the  act  of  Congress  defining  its  powers 
and  providing  for  Its  creation.  In  determin- 
ing the  duties  Imposed  and  the  powers  grant- 
ed to  this  convention,  we  must  look  to  the 
precedents  and  the  Judicial  decisions  applica- 
ble to  conventions  of  this  class,  rather  than 
to  that  of  the  revolutionary  class;  the  latter 
not  being  applicable  to  this  class  of  conven- 
tions, and  consequently  of  but  very  little  as- 
sistance to  us.  This  convention  owes  Its 
existence  to  the  act  of  Congress  known  as 
the  enabling  act.  This  is  its  charter  of  au- 
thority, to  which  we  must  look  to  determine 
whether  the  convention  has  certain  powers 
and  authority.  The  legislative  Intent  of 
Congress  Is  clearly  set  forth  In  the  enabling 
act,  and  by  that,  the  action  of  the  constitu- 
tional convention  must  be  measured  :-i(l  cir- 
cumscribed. The  people  of  these  two  terri- 
tories were  not  meeting  in  their  sovereign 
capacity  for  the  purpose  of  forming  a  state 
government  where  no  government  had  here- 
tofore existed,  or  to  adopt  a  Constitution 
without  the  restrictions  or  limitations  of  any 
superior  or  higher  form  of  government,  but 
rather  they  were  petitioning  a  government 
already  established  for  the  privilege  of  be- 
coming a  part  of  that  government  already 
organized.  The  terms  and  conditions  of  our 
admission  as  a  part  of  that  government  were 
not  to  be  dictated  by  the  people  of  these  two 
territories,  but  rather  by  the  representatives 
In  Congress  of  the  people  of  the  United  States. 
The  terms  and  conditions  of  our  admission 
were  clearly  set  forth  by  Congress  in  the  en- 
abling act.  The  constitutional  convention 
being  the  representative  agents  of  the  peo- 
ple of  the  territory  of  Oklahoma  when  in 
convention  assembled,  were  the  creation  of 


the  enabling  act,  and  whenever  any  act  of 
the  constitutional  convention  Is  called  In 
question,  or  their  authority  doubted,  we  must 
look  to  the  enabling  act,  and  examine  Its 
terms  and  provisions  to  determine  the  ques- 
tion of  authority  or  power.  In  order  to 
clearly  understand  the  scope  of  the  legis- 
lative will,  it  Is  necessary  to  constantly  bear 
In  mind  the  object  that  Congress  had  in 
view,  and  the  condition  with  which  the  leg- 
islative enactment  was  to  deal.  The  express 
provision  of  this  enabling  act  was  that  the 
constitutional  convention  was  authorized  to 
form  a  Constitution  and  state  government  for 
the  new  state.  If  the  authority  to  divide 
Woods  county  is  given  In  express  terms  any 
■where  In  this  enabling  act.  It  must  be  In  this 
provision :  "To  form  a  Constitution  and  state 
government  for  the  new  state."  Unless  it 
can  be  found  In  this  provision,  then  it  does 
not  exist  In  express  terms,  and  we  must  look 
for  It  among  the  necessarily  Incidental  pow- 
ers conferred  upon  the  constitutional  con- 
vention by  the  enabling  act,  for  In  these 
two  classes  of  power  is  expressed  all  the 
power  and  authority  granted  by  Congress 
to  that  convention.  Any  authority  exercised 
by  this  convention  must  be  found  either  In 
the  express  terms  of  the  enabling  act,  or 
must  be  found  In  the  necessity  for  their  ex- 
istence in  order  to  carry  out  the  power  ex- 
pressly given  by  Congress  to  the  constltn- 
tlonal  convention.  The  constitutional  con- 
vention was  called  upon  by  Congress  to  per- 
form a  certain,  specific,  express  mission. 
That  was  to  change  the  territorial  form  of 
government,  which  had  heretofore  existed  In 
these  two  territories,  and  form  such  govern- 
ment into  a  state  government.  They  were 
called  upon  to  change  the  form  of  govern- 
ment, not  to  change  the  map,  unless  such  a 
change  in  the  map  became  a  necessary  Inci- 
dent to  the  formation  of  a  state  government 
from  these  two  territorial  governments.  At 
the  time  of  the  passnse  of  this  enabling  act, 
county,  township,  school,  municipal,  city, 
and  village  governments  existed  In  a  large 
portion  of  these  two  territories,  had  been 
liprctofore  created  by  nn  net  of  Congress, 
and  had  been  recognized  by  Congress  since 
the  time  of  the  adoption  of  the  territorial 
form  of  government.  As  a  necessary  Incident 
to  such  orgnnlzpil  government,  there  were 
certain  vested  duties,  rights,  and  obliga- 
tions attached.  We  do  not  believe  It  was  the 
purpose  of  Congress  to  unnecessarily  over- 
throw this  government  and  annul  and  set 
aside  these  vested  rights,  but  rather  it  was 
the  intention  of  Congress  that  the  change 
of  government,  if  possible,  should  be  accom- 
llahed  without  affecting  or  disturbing  these 
vested  rights.  Any  act  of  the  constitutional 
convention  which  can  be  classed  as  purely  a 
legislative  act  must  find  its  authority  lu  the 
enabling  act.  At  best,  the  constitutional  con- 
vention could  only  be  classed  as  a  very  limited 
legislative  body,  limited  within  the  prescribed 
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boundaries  provided  by  tbe  enabling  act. 
I  hardly  think  it  can  be  seriouRly  contended 
that  the  language  of  the  enabling  act,  "to 
form  a  Constitution  and  state  government 
for  the  new  state,"  would  be  broad  enough  to 
authorize  an  arbitrary  wiping  out  and  ob- 
literating of  county  lines,  and  the  cutting 
up  and  dividing  of  counties  already  estab- 
lished by  the  acts  of  Congress.  "To  form  a 
Constitution  and  state  government"  would 
only  mean  to  do  such  acts  as  were  necessary 
to  accomplish  this  purpose;  that  Is,  they 
would  be  delegated  authority  to  do  such  acts 
as  were  necessary  In  order  to  form  a  Con- 
stitution and  state  government.  Now,  unless 
it  can  be  said  that  a  state  government  could 
not  be  formed  without  the  dividing  of  Woods 
county  by  the  constitutional  convention,  then 
this  provision,  "to  form  a  Constitution  and 
state  government,"  would  not  confer  upon 
the  constitutional  convention  power  to  arbi- 
trarily divide  Woods  county.  It  would  hard- 
ly seem  reasonable  that  the  Congress  of  the 
United  States  would  vest  a  subject  of  such 
vital  Importance  to  the  particular  localities 
affected,  in  the  hands  of  a  constitutional  con- 
vention which  was  chosen  for  a  particular 
purpose,  and  for  a  limited  time — a  body  from 
whose  action  there  was  no  appeal,  and  for 
an  abuse  of  the  discretion  there  was  no 
remedy,  a  body  over  which  neither  the  Presi- 
dent, Governor,  nor  anybody  else  had  any 
l>artlcular  vetoing  power  as  to  their  action  In 
dividing  counties — and  to  allow  that  body  to 
nrbitrnrily  divide  such  counties  as  In  Its  In- 
dividual Judgment  might  be  deemed  advis- 
able, to  submit  that  question  to  a  vote  of 
people  who,  being  remote  from,  were  not 
intimately  or  particularly  Interested  In  the 
subject,  and  put  It  beyond  the  power  of  the 
vitally  Interested  pereons  to  help  themselves, 
when  such  an  action  was  not  absolutely  nec- 
essary for  the  purpose  of  establishing  or 
forming  a  state  government.  It  can  be  read- 
ily seen  that  in  tlie  division  of  Woods  coun- 
ty the  people  most  vltlally  interested  would 
be  the  people  of  Woods  county.  And,  note 
the  manner  of  submitting  this  question  of 
division  to  the  people.  It  Is  submitted,  as 
Is  proposed,  at  the  same  time  the  Consti- 
tution of  the  state  Is  submitted,  and  sub- 
mitted to  a  vote  of  all  the  people,  and,  even  If 
every  man,  woman,  and  child  in  Woods  coun- 
ty should  register  their  vote  against  it.  It 
would  probably  make  no  difference  In  the 
result.  Thus  all  the  Interests  of  the  people 
of  Woods  county,  all  their  vested  rights, 
duties,  and  obligations  as  a  county,  are  set 
aside,  changed,  and  disposed  of  without 
their  consent,  and  without  any  power  to 
help  themselves.  This,  it  seems  to  me,  was 
unnecessary,  and  was  foreign  to  the  pur- 
pose of  Congress. 

In  this  connection.  It  might  be  argued  that 
It  was  expedient  to  divide  Woods  county, 
that  the  ("ouuty  was  too  large,  and  that  the 
()est  interests  of  the  people  of  the  new  state 


would  be  served  by  making  two  or  three 
counties  out  of  Woods;  but  it  seems  to  nie 
It  can  hardly  be  said  that  it  Is  necessary  In 
order  to  form  a  state  government.  It  could 
hardly  be  said  that  a  government  could  not 
be  formed  leaving  Woods  county  as  It  was 
estal>lished  by  act  of  Congress.  The  most 
that  can  be  said  is  that  It  would  be  more 
expedient.  In  forming  a  state  government,  to 
divide  Woo<U  county.  But,  It  would  seem 
that,  even  with  this  view  of  the  case,  It 
would  seem  reasonable  for  Congress  to  leave 
that  to  the  I^egislature  of  the  new  state  when 
organized,  under  the  restrictions,  limitations, 
and  ciiecks  provided  by  law,  and  that  the 
question  of  the  division  of  Woods  county 
would  more  properly  and  justly  be  submitted 
by  the  I^eglslature  of  the  state  of  Oklahoma, 
to  the  citizens,  residents,  and  taxpayers  of 
Woods  county,  than  to  make  the  rights  and 
interests  of  Woods  county  depend  upon  the 
vote  of  the  people  of  the  Eastern  part  of 
the  Indian  Territory,  a  people  who  have  no 
Intimate  personal  Interest  in  that  question. 
Another  very  strong  reason  why  I  think 
that  Congress  did  not  Intend  that  the  con- 
stitutional convention  should  unnecessarily 
disturb  county  boundaries,  or  change  the 
lines  of  counties  already  established,  Is  that 
I  find.  In  section  21  of  the  enabling  act.  that 
Congress  expressly  provides  that  the  Osage 
Indian  Reservation  shall  constitute  a  sepa- 
rate county,  and  provides  that  the  constitu- 
tional convention  shall  so  provide  by  ordi- 
nance. Section  21  provides  that:  "The  con- 
stitutional convention  may  by  ordinance  pro- 
vide •  •  •  and  shall  constitute  the  Osage 
Indian  Reservation  a  separate  county,  and 
provide  that  It  shall  remain  a  separate  coun- 
tj'  until  the  lands  In  the  Osage  Indian  Reserv- 
ation are  allotted  In  severalty,  and  until 
changed  by  the  Legislature  of  the  state  of 
Oklahoma."  Now,  if  the  contention  of  the 
majority  of  this  court  is  sound,  and  It  was 
the  express  intention  of  the  Congress  of  the 
United  States  that  the  i-onstitutional  conven- 
tion should  have  ijower  to  divide  and  organize 
coimtles  at  will,  to  establish  county  lines 
and  c-ounty  boundaries  wherever  they  saw  fit. 
and  that  this  authority  was  given  In  express 
terms  by  the  language  used  In  the  enabling 
act.  "to  form  a  Constitution  and  state  govern- 
ment for  the  new  state,"  then  why  should 
Congress,  in  this  section  21  of  the  same  act, 
make  express  provision  that  the  constitution- 
al convention  should  have  power  to  make  and 
organize  the  Osage  Indian  Reservation  Into  a 
separate  county?  It  does  not  seem  that  Con- 
gress would  do  a  ageless  thing  or  use  useless 
language,  or  language  that  did  not  mean 
anything.  Wliat  possible  meaning  could  the 
language  used  in  section  21  of  the  enabling 
act,  authorizing  the  constitutional  conven- 
tion to  make  the  Osage  Indian  Reservation  a 
separate  county,  have,  providing  the  enabling 
act  In  the  language,  "to  form  a  Constitution 
and  state  government  for  the  new   state" 
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granted  nnd  conferrccl  the  power  to  tbe  con- 
vention to  change  county  lines  nnd  county 
boundaries  whenever  they  saw  fit?  If  they 
had  that  general  power,  would  It  not  ex- 
tend with  equal  force  to  the  Osage  Indian 
reservation  as  well  as  to  any  other  part  of 
Oklahoma?  I  cannot  conceive  any  reason- 
able i)urpose  tliat  the  Congress  of  the  United 
State  would  have  for  using  the  language  us- 
ed in  section  21  of  the  enabling  act,  provid- 
ing tlie  granting  of  power  to  change  and 
locate  county  lines  Is  as  contended  for  by  the 
majority  of  this  court:  but  rather  I  think  it 
argues  that  the  Congress  of  the  United  States 
never  Intended  that  county  lines  should  be 
changetl,  county  boundaries  established,  or 
counties  organized,  except  where  such  es- 
tablishing and  organization  of  counties  and 
clinnging  the  county  lines  were  necessary  In 
order  to  form  a  state  government  for  the 
new  state.  It  is  not  necessary  that  In  this 
opinion  I  express  any  Judgment  as  to  wheth- 
er In  the  unorganized  part  of  the  Indian  Ter- 
ritory the  constitutional  convention  had  or 
had  not  power  to  organize  the  counties.  For 
the  purpose  of  this  opinion,  it  might  be  con- 
<'ede<l  that  they  had  that  power,  because  the 
organization  of  counties  out  of  unorganized 
territory  was  necessary  In  order  to  make  a 
complete  state  government,  but  It  certainly 
seems  that,  where  the  county  lines  are  al- 
ready established,  the  county  In  existence, 
the  county  officers  In  the  discharge  of  their 
duty,  and  all  of  the  machinery  of  the  county 
government  In  force  and  In  active  operation, 
no  absolute  necessity  can  exist  for  the  chang- 
ing of  these  county  lines,  or  the  cutting  up  of 
these  counties  Into  separate  counties  in  or- 
der to  form  a  state  government,  and  unless 
It  can  be  said  that  a  state  Constitution  could 
not  be  formed,  and  a  state  government  could 
not  be  organized,  without  the  dividing  of 
Woods  county,  then  there  is  no  express  au- 
thority contained  In  the  enal)llng  act  author- 
izing such  action  on  the  part  of  the  consti- 
tutional convention. 

It  might  be  contended  that  the  provisions 
of  section  21  of  the  enabling  act,  authoriz- 
ing the  convention  to  constitute  the  Osage 
Indian  reservation  one  county,  and  preserv- 
ing tbe  same  as  such  until  all  lands  have 
been  allotted,  and  until  changed  by  the  I>eg- 
Islature,  Is  recognizing  the  right  of  the  con- 
vention to  organize  counties;  but  It  should  at 
the  same  time  be  remembered  that  the  Osage 
Indian  reservation  is  imorganlzed  territory, 
and  Is  attached  to  another  coimty  for  Judicial 
purposes.  It  has  no  existence  as  a  county, 
and  depends  for  Its  power  to  discharge  Its 
functions  as  a  county  upon  Its  being  attach- 
ed to  another  county.  No  rights  are  vested, 
and  no  obligations  are  Incurred  by  reason 
of  the  establishment  of  county  boundaries 
therein,  and  it  might  reasonably  be  argued 
that  as  a  county  is  a  ne<'essary  component 
part  of  a  state,  and  as  no  county  here  exist- 


ed, It  was  necessary  to  form  a  county  In  or- 
der to  form  a  state  government;  but  this  ar- 
gument would  not  apply  to  Woods  county, 
where  the  coimty  was  already  formed  and 
In  existence.  If  the  iwwer  to  divide  Woods 
county  Is  given  by  express  terms  in  the 
enabling  act,  then  it  applies  to  all  parts  of 
the  two  territories,  organized  as  well  as  un- 
organized territory;  and,  when  this  is  once 
conceded,  there  is  no  limitation  to  the  ex- 
ercise of  the  power,  and  the  matter  Is  left 
entirely  to  the  will  of  the  convention.  If  the 
power  exists,  it  is  an  unqualified,  unlimited 
power,  and  only  circumscribed  by  the  Con- 
stitution of  the  United  States.  Congress  re- 
served to  itself  no  power  or  authority  over 
the  acts  of  the  convention,  except  that  It  re- 
quires that  the  Constitution,  when  formed 
and  adopted,  shall  be  submitted  to  the  Presi- 
dent, and  the  only  power  or  authority  he  has 
in  the  premises  is  to  determine:  First,  that 
it  is  republican  In  form;  and,  second,  that  It 
Is  not  repugnant  to  the  Constitution  of  the 
United  States  and  the  principles  of  the  Dec- 
laration of  Independence.  The  Constitution 
might  be  so  worded  and  so  formed  as  to  com- 
ply with  all  these  requirements,  regardless 
of  whether  Woods  county  was  left  as  one, 
or  divided  Into  many,  and,  under  the  provi- 
sions of  the  enabling  act,  it  would  not  be  the 
duty  of  the  President  to  inquire  Into  the 
power  of  the  constitutional  convention  In 
dividing  or  refusing  to  divide  counties.  His 
only  duty  would  be  to  see  to  it  that  it  com- 
plies with  the  Constitution  of  the  United 
States  and  the  Declaration  of  Independence, 
and,  being  republican  In  form,  would  meet 
the  requirements  of  the  enabling  act.  Re- 
member that  In  this  case  the  .sole  contention 
Is,  not  that  the  constitutional  convention 
have  not  complied  with  the  terms  of  the  en- 
abling act,  but  that  they  have  done  more, 
have  gone  beyond  the  terms  of  the  enabling 
act,  and  done  things  unauthorized  by  the 
net.  And,  If  this  contention  can  be  main- 
tained, there  is  no  doubt  as  to  the  duty  of 
the  court  to  restrain  such  action.  But,  if 
the  courts  do  not  act,  then  there  is  no  power 
of  restraint  upon  this  convention  given.  If 
It  Is  true,  as  contended  for  in  the  majority 
opinion,  that  this  convention  has  unlimited 
power  to  divide  at  will  the  counties  estab- 
lished and  in  operation  In  Oklahoma  Terri- 
tory, and  that  from  the  exercise  of  this  pow- 
er the  courts  have  no  Jurisdiction  to  Inter- 
fere, suppose  that  if  for  any  reason,  political 
expediency,  or  for  any  other  reason,  the  con- 
stitutional convention  should  conceive  the 
Idea  that  Oklahoma  county  and  I^ogan  coun- 
ty should  be  changed  or  divided,  and  sup- 
pose they  should  ordain  that  a  line  should  be 
drawn  defining  the  boundaries  of  Oklahoma 
county  80  that  Oklahoma  City  should  be 
placed  one  half  In  (Cleveland  county,  and 
leave  the  other  half  in  Oklahoma  county,  and 
so  as  to  put  one  half  of  the  capitol  city  of 
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Guthrie  In  Klngflsber  county,  and  the  other 
half  In  Oklahooia  county,  and  thua  entirely 
obliterate  from  the  map  the  county  of  Lo- 
ean.  Would  It  be  contended  by  any  one 
that  this  was  an  exercise  of  authority  legally 
vested  In  the  constitutional  convention  by  the 
words  of  the  enabling  act,  "to  form  a  Con- 
stitution and  state  government  for  the  new 
state"?  It  might  be  said  that  this  Is  a  very 
extreme  case,  and  one  which  would  not  be 
likely  to  occur.  Concede  this.  Is  it  not  one 
which  la  within  the  power  vested  within  the 
constitutional  convention  by  the  enabling  act, 
if  the  construction  of  the  majority  opinion 
of  this  court  Is  a  correct  statement  of  the 
law?  Is  there  any  different  rule  that  would 
apply  to  Logan  county,  or  to  any  other  or- 
ganized county  in  this  territory,  than  that 
which  would  apply  to  Day  county,  and  is 
this  not  what  has  been  done  by  the  consti- 
tutional convention  In  the  case  of  Day  coun- 
ty? It  seems  to  me  this  would  be  an  exercise 
of  authority  more  arbitrary  than  has  ever 
been  recognized  in  any  body  since  the  or- 
ganization of  this  country,  a  power  greater 
than  that  possessed  by  Congress  themselves, 
and  a  power  which  the  czar  of  Russia  in  his 
palmiest  days  would  never  have  arrogated 
to  himself,  and  one  which  in  my  judgment 
the  Congress  of  the  United  States  never  In- 
tended to  be  vested  in  any  man  or  set  of 
men.  Now  the  writer  of  this  opinion  might 
subject  himself  to  the  criticism  of  being  call- 
ed an  extremist,  but  is  it  not  within  the  pow- 
er vested  In  the  constitutional  convention  by 
the  enabling  act  as  construed  by  this  court? 
The  illustration  used  is  used  only  for  the 
purpose  of  showing  the  extremes  to  which 
the  doctrine  laid  down  by  Oils  court  In  the 
majority  opinion  might  be  carried.  But  it 
may  be  argued  that  an  exercise  of  authority 
as  arbitrary  as  this,  and  such  a  division  so 
manifestly  unjust,  would  not  be  approved  by 
the  people  of  these  two  territories  when  sub- 
mitted to  them,  but  in  this  connection  it 
should  be  borne  in  mind  that  this  proposition 
of  the  division  of  counties  is  to  be  submitted 
with  and  as  an  integral  part  of  the  Consti- 
tution itself.  No  provision  is  made  whereby 
a  vote  can  be  taken  upon  this  proposition 
separate  from  that  on  the  Constitution,  but, 
before  the  people  could  express  their  disap- 
proval of  such  a  county  division,  they  would 
be  driven  to  the  necessity  of  voting  against 
the  Constitution,  and  defeat  the  very  purpose 
for  which  this  constitutional  convention  was 
organized.  There  is  no  way  pointed  otit  by 
which  this  county  division,  however  absurd 
It  may  seem  to  be,  or  how  unjust  it  may  be, 
can  be  defeated  at  the  polls  without  defeat- 
ing the  Constitution  itself.  And,  If  the  opin- 
ion of  this  court  is  correct,  that  this  court 
has  no  power  to  restrain  the  constitutional 
convention  in  the  exercise  of  authority  in 
dividing  coimtles.  and  the  enabling  act  only 
places  it  within  the  power  of  the  President 


to  determine  whether  the  Constitution  a<« 
formed  is  republican  In  form,  and  not  re- 
pugnant to  the  Constitution  of  the  United 
States  and  the  principles  of  the  Declaration 
of  Independence,  where  would  there  be  any 
relief  against  such  arbitrary  action  on  the 
part  of  the  constitutional  convention?  It 
has  never  been  the  policy  of  our  law  to  vest 
arbitrary  power  in  any  body  without  sur- 
rounding and  safeguarding  It  by  limitations 
and  checks.  No  Legislature  has  ever  been 
authorized  to  act  without  a  veto  power,  or 
some  check  or  restraint  being  placed  on  them 
by  the  act  of  their  creation.  But,  under  the 
view  taken  of  the  power  of  this  constitution- 
al convention,  here  is  the  only  body  known 
to  the  law  that  had  unlimited,  unqualified, 
and  unquestionable  power— a  creature  great- 
er than  its  creator,  a  stream  higher  than  its 
source,  and  a  power  which  recognizes  no 
rights  and  no  authority  save  and  except  its 
own  sovereign  will,  and  that  body  authorized 
to  formulate  fundamental  principles,  estab- 
lish government,  and  make  laws  for  a  million 
and  a  half  of  the  most  enlightened  and  Intel- 
ligent people  on  the  earth.  It  seems  to  me 
that  courts  should  proceed  with  great  cau- 
tion and  hesitation  before  announcing  a  doc- 
trine so  far  reaching  In  its  ettects,  and  so 
sweeping  In   its  results. 

But  It  Is  argued  by  counsel  for  plaintiffs 
in  error  that  the  division  of  counties  and  the 
location  of  county  lines  complained  of  is 
not  permanent,  but  are  only  propositions  to 
be  submitted  to  the  people  for  their  ratifica- 
tion, and  that  therefore  no  great  harm  can 
be  done,  no  rights  endangered,  and  no  hard- 
ships suffered  by  any  one,  because  the  will 
of  the  people,  when  expressed  at  the  ballot 
box,  is  a  sufficient  safeguard  to  protect  the 
rights  of  all.  This  Is  no  doubt  true  as  a  gen- 
eral proposition,  and  the  writer  of  this  opin- 
ion has  no  doubt  that  the  honest  expression 
of  the  people  of  these  two  territories  would 
be  a  suliicieut  safeguard  to  protect  the  rights 
of  all  if  this  matter  could  l>e  submitted  to 
them  In  such  a  way  as  to  get  their  honest 
judgment.  But  we  must  bear  in  mind  the 
manner  In  which  the  action  of  the  constitu- 
tional convention  in  dividing  organized  coun- 
ties is  to  be  submitted  to  the  people  of  the 
state  of  Oklahoma  for  their  ratification  or 
rejection.  It  Is  not  submitted  In  the  same 
manner  that  tlie  question  of  prohibition  Is 
submitted,  as  a  separate  proposition,  to  be 
voted  on  independently  by  the  people;  but 
It  Is  Incorporated  in  and  becomes  an  Inte- 
gral part  of  the  Constitution  Itself,  and  Is  on- 
ly submitted  to  the  people  for  their  approval 
or  rejection  as  a  part  of  the  Constitution. 
Everj'  voter  who  votes  upon  this  question  Is 
compelled  to  either  express  his  approval  of 
the  action  of  the  convention  In  dividing  the 
organized  counties,  or  vote  against  the  Con- 
stitution. There  is  no  way  provided  where- 
by any  elector  can  express  his  honest  sentl- 
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meats  on  the  question  of  dividing  or  not 
dividing  tliese  counties  without  sacrificing 
bis  right  to  express  his  preference  for  the 
Constitution.  Would  any  person  Insist  that, 
where  a  matter  of  his  own  personal  rights 
were  Involved,  the  submitting  of  the  ques- 
tion to  the  people  for  their  approval  in  tills 
manner  would  be  an  honest  way  of  getting 
the  fair,  unbiased,  unprejudiced  expression 
of  the  people  on  the  question?  By  this  man- 
ner of  submission,  every  man  who  desires 
state  government,  and  who  desires  that  this 
country  have  the  benefit  of  statehood,  must 
vote  for  the  ratification  and  approval  of  the 
acts  of  the  convention  In  dividing  these  coun- 
ties, or  he  must  lose  his  vote  In  favor  of 
statehood.  No  matter  what  his  convictions 
may  be  as  to  the  right  or  wrong  of  this  coun- 
ty division,  and  no  matter  what  his  sense  of 
justice  may  be,  if  be  desires  to  vote  for  state- 
liood,  he  must  at  the  same  time  express  his 
approval  of  the  action  of  the  constitutional 
convention  in  dividing  these  counties,  wheth- 
er such  action  meets  his  approval  or  not  and 
I  submit  that  this  manner  of  submitting 
the  question  is  act  one  likely  to  secure  a  fair, 
unbiased,  and  unprejudiced  expression  of  the 
people  on  the  question.  It  is  submitting  the 
question  of  the  division  of  counties  and  the 
establishing  of  county  lines  to  a  people  who 
from  their  remote  residence  from  the  divided 
counties  have  not  that  vital  personal  interest 
that  the  Immediate  residents  of  the  county 
have,  and,  at  the  same  time  that  the  question 
is  submitted  to  them,  it  is  submitted  to  them 
under  duress,  because  they  are  compelled  to 
vote  in  a  certain  way  on  the  question,  or  lose 
the  boon  of  statehood.  When  we  view  it  in 
this  light,  it  certainly  can  have  but  little 
Wright  in  determining  the  legislative  Intent 
as  to  this  subject,  as  under  such  a  submis- 
sion the  opponent  of  the  county  division 
would  stand  about  as  much  show  as  the  pro- 
verbial snowball  in  hades,  or  a  Republican 
candidate  for  office  in  the  state  of  Texas. 

Another  reason  suggests  Itself  to  the  mind 
of  the  writer  of  this  opinion  why  the  Con- 
gress of  the  United  States  did  not  Intend  by 
the  enabling  act  to  grant  the  power,  either 
directly,  or  by  necessary  implication,  to  the 
constitutional  convention  to  divide  counties, 
or  change  boundaries  of  county  lines  In 
counties  already  established  in  the  territory 
of  Oklahoma,  is  that,  by  section  6  of  the  en- 
abling act,  it  is  provided:  "That  until  the 
next  general  census,  or  until  otherwise  pro- 
vided by  law,  the  said  state  of  Oklahoma 
shall  be  entitled  to  five  Representatives  in 
the  House  of  Representatives  of  the  United 
States,  to  be  elected  from  the  following  de- 
scribed districts,  the  boundaries  of  which 
shall  remain  the  same  until  the  next  general 
census.  •  •  •  »  Then  follows  an  enumera- 
tion of  the  different  counties  and  recording 
districts  In  the  Indian  Territory  which  shall 
respectively  constitute  the  different  congres- 


sional districts.  Now,  it  seems  that  the  pro- 
vision that  the  limits  and  boundaries  of  the 
congressional  districts  thus  established  b}' 
Congress  shall  not  be  changed  until  the  next 
general  census  makes  the  legislative  intent 
perfectly  clear  that  Congress  did  not  Intend 
that  any  legislation  should  be  had  or  any 
authority  exercised  by  the  constitutional' 
convention  which  should  in  any  way  change 
the  Iraundarles  of  these  congressional  dis- 
tricts. If  it  can  be  shown  that  the  proposed 
county  division  now  under  consideration  does 
iMtve  the  effect  of  changing  the  boundaries 
of  any  of  the  congressional  districts  thus  es- 
tablished by  Congress,  I  think  it  will  be  es- 
tablished beyond  controversy  that  such  divi- 
sion of  counties  was  not  within  the  legisla- 
tive intent  of  Congress.  Section  6  provides 
that  district  No.  2  shall  comprise  the  coun- 
ties of  Oklahoma,  Canadian,  Blaine,  Caddo, 
Custer,  Day,  Dewey,  Woodward,  Woods,  and 
Beaver.  Now  It  is  fair  to  presume  that,  in 
making  this  distribution  of  counties  into 
the  congressional  districts,  Congress  intended 
that  the  boundaries  should  be  in  accordance 
with  the  counties  as  then  existing,  and  the 
boundaries  of  counties  as  then  established. 
By  the  division  of  counties  proposed  by  the 
constitutional  convention,  one  tier  of  town- 
ships on  the  east  side  of  the  southern  portion 
of  Caddo  county  is  taken  off  from  Caddo 
county,  and  made  a  part  of  Grady  county. 
Grady  county,  before  the  division  of  coun- 
ties, was  a  part  of  the  Chickasaw  Nation, 
known  as  "Recording  District  No.  19,"  and 
as  such,  in  the  enabling  act,  formed  a  part 
of  the  Fifth  congressional  district  Now,  the 
effect  of  this  division  would  be  to  change  the 
boundary  line  of  the  second  congressional 
district  as  established  by  Congress,  and 
place  the  boundary  line  where  the  same 
touches  Caddo  county,  one  tier  of  townships 
to  the  west,  and  would  move  the  boundary 
line  of  the  Fifth  congressional  district,  where 
the  same  intersects  Caddo  county,  on  the 
west  line  of  the  Nineteenth  recording  district 
of  the  Chickasaw  Nation,  one  tier  of  town- 
ships to  the  west  thus  changing  the  bound- 
ary lines  of  both  the  Second  and  Fifth  con- 
gressional districts  to  this  extent.  By  the 
enabling  act  district  No.  5  shall  comprise 
the  counties  of  Greer,  Roger  Mills,  Kiowa, 
Washita,  Comanche,  Cleveland,  and  Potta- 
watomie, and  the  territory  comprising  record- 
ing districts  numbered  17,  18,  19,  and  20, 
In  the  Chickasaw  Nation,  Ind.  T.  By  the 
terms  of  the  enabling  act.  Day  county  is  a 
part  of  the  Second  congressional  district 
and  Roger  Mills  county  forms  a  part  of  the 
Fifth  congressional  district.  By  the  divi- 
sion and  readjustment  of  counties  proposed 
by  the  constitutional  convention.  Day  county 
Is  entirely  obliterated  from  the  map  of  Okla- 
homa. The  southern  portion  of  Day  county 
Is  attached  to  Roger  Mills  county,  and  the 
balance  of  the  county,  or  the  northern  por- 
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tion,  is  made  Into  Ellis  county.  By  the  ap- 
portionment made  by  Congress  fixing  the 
lioiindaries  of  the  Fifth  congressional  dis- 
trict, the  north  line  of  that  district,  -where 
tlie  same  borders  on  Roger  Mills  comity, 
would  be  on  the  line  of  Roger  Mills  county 
as  It  existed  at  the  time  of  the  passage  of 
the  enaliling  art,  and  l)efore  the  division  of 
counties.  After  the  division  of  counties,  a 
portion  of  Day  county  was  placed  into  and 
I)ecame  a  part  of  Roger  Mills  county,  thus 
taking  a  portion  of  Day  county,  to  wit,  the 
southern  part  of  Day  county  which  was 
originally  in  the  Second  congressional  dis- 
trict, and  placing  It  In  the  Fifth  congres- 
:  ional  district  as  a  part  of  Roger  Mills 
« inuity,  thus  materially  changing  the  north- 
ern boundary  of  the  Fifth  congressional  dis- 
trict, and  the  southern  boundary  of  the  Sec- 
ond congressional  district,  where  the  same 
intersects  Day  and  Roger  Mills  counties,  and 
iiiovlng  the  same  farther  north,  thus  taking 
a  portion  of  Day  county  out  of  the  Second 
district  and  placing  It  In  the  Fifth,  therefore 
necessarily  making  the  line  of  the  Second 
and  Fifth  districts  at  a  different  place  than 
where  it  was  located  by  the  act  of  Congress. 
A  tracing  out  of  the  changes  made  by  the 
division  of  counties  as  proposed  by  the  con- 
stitutional convention  will  show  that  In 
many  other  instances  the  boundary  lines  of 
tiie  congressional  districts  as  established  by 
Congi-ess  must  of  necessity  be  changed. 

There  Is  only  one  theory  on  which  this  re- 
adjustment of  counties  can  be  considered 
which  will  avoid  the  conclusion  that  the  re- 
adjustment would  change  the  boundaries  of 
tile  congressional  districts,  and  that  is.  If  the 
readjustment  of  counties  and  the  placing  of 
additional  territory  in  one  county  and  taking 
It  from  another  county  in  another  congres- 
sional district  might  not  change  tiie  congres- 
sional district,  so  far  as  this  added  territory 
was  concerned.  That  is,  the  territory  so 
sidded  and  so  subtracted  might  be  attaclied 
to  the  county  and  made  a  part  of  the  county 
for  all  puriwses  e-xcept  congressional,  and  it 
might  be  argued  that,  although  it  Is  a  part  of 
another  county,  it  still  remains  a  part  of  the 
same  congressional  district,  and  that  the 
liouudary  lines  of  the  congressional  districts 
would  not  be  changed.  Kut  this  solution  of 
the  problem  would  lead  to  very  serious  polit- 
li-al  complications,  as  it  would  re<iuire  not 
only  a  si)ecial  ballot  box  for  this  territory  so 
added,  but  it  would  also  require  a  special 
ballot,  and  a  separate  count  of  the  ballots 
by  the  election  commissioners,  as  imder  the 
system  of  voting  generally  in  use  throughout 
the  United  States.  In  preparing  the  ballot,  all 
of  the  names  of  the  candidates,  national,  c-cin- 
^rcssional.  state,  and  county,  are  placed  uiwn 
one  ballot,  and  are  distributed  by  the  county 
<-lprks  of  the  various  <-onnties  to  the  different 
election  precincts  In  the  county.  In  this  add- 
ed territory,  as,  for  instance,  in  Grady  coun- 


ty, if  the  election  officers  of  the  election  pre- 
cincts in  this  added  territory  should  apply  to 
the  county  clerk  of  Grady  county  for  the 
ballots  to  be  used  in  a  general  election,  the 
ballots  would  not  contain  the  correct  names 
of  the  candidates  for  Congress,  but  would 
contain  the  correct  names  of  the  candidates 
for  the  other  offices,  state  and  county.  If 
application  should  lie  made  for  these  ballots 
by  the  election  officers  of  this  added  territory 
to  the  county  clerk  of  Caddo  county,  then  It 
would  contain  the  correct  names  of  the  can- 
didates for  Congress,  but  would  not  contain 
the  correct  names  of  the  county  officers,  and 
it  would  also  seem  that  the  returns  for  Con- 
gressmen would  have  to  be  made  by  the  elec- 
tion officers  in  this  added  territory  in  (Jrady 
county  to  the  election  commissioners  In  Cad- 
do county,  and  the  returns  on  the  election  of 
the  other  officers  would  have  to  be  made  to 
the  proper  officers  in  Grady  county.  This 
would  present  the  embarrassing  predica- 
ment of  having  the  electors  of  this  added 
territory  voting  for  state  and  county  officers 
in  Grady  county,  and  voting  for  members  of 
Congress  in  Caddo  county.  It  will  be  readi- 
ly seen  that  this  would  lead  to  endless  confu- 
sion, and  would  make  many  unfortunate  and 
embarrassing  complications,  and  it  would 
hardly  seem  that  the  Congress  of  the  United 
States  intended  to  so  form  the  enabling  act, 
and  so  grant  authority  under  it  as  to  lead  to 
this  result.  We  have  the  right  to  presume 
that  Congress  legislated  on  this  subject  with 
a  full  knowledge  of  the  conditions,  and  that 
they  made  the  enabling  act  with  a  full  under- 
standing and  appreciation  of  ail  the  results 
that  might  neces-sarily  flow  from  it.  The 
puqiose  of  citing  this  Illustration  is  not  to 
show  the  fact  that  It  is  imiMssible  to  har- 
monize the  conditions,  but  for  the  purpose  of 
showing  the  Improbability  of  Congress  in- 
tending any  such  result,  and  to  show  the 
probable  legislative  Intent  of  Congress  in  the 
matter. 

Now.  I  have  given  this  subject  careful  con- 
sideration, much  study,  and  much  thought, 
and  1  am  uualtie  to  arrive  at  any  other  difTer- 
eut  conclusion  than  that  the  rcdlvision  and 
readjustment  of  counties  and  iKmndary  lines 
as  proposed  by  the  constitutional  (convention 
must,  of  necessity,  if  acted  upon  by  the  peo- 
ple, and  recognized  as  a  law,  change  the 
boundaries  of  the  Fifth  congressional  dis- 
trict estahlLslied  by  Congress,  and  must  be 
an  express  violation  of  the  express  direction 
of  Congress,  whicli  In  plain  terms  indicated 
the  legislative  Intent  that  the  lx)undarles 
shall  remain  the  same  until  the  next  general 
census.  This  being  true,  I  cannot  l)elleve  that 
It  was  ever  the  Intention  of  Congress  to  put 
Into  the  enabling  act  an  express  prohibition 
against  the  changing  of  the  lines  of  the  con- 
gressional districts  established  bj-  Congress, 
and  then,  by  the  s.-une  document,  put  into  the 
hands  of  the  constitutional  convention  the 
unlimited  power  to  do  a  thing  which  would 
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directly  coutradict  that  express  prohibition. 
Hence,  I  ain  for(«d  to  tbe  conclusion  that 
Congress  never  intended  to  give  the  constitu- 
tional convention  this  power.  If  my  conclu- 
sions upon  this  proposition  are  correct,  then 
In  my  Judgment  It  entirely  disposes  of  tbe 
other  proposition;  that  Is,  that  tbe  constitu- 
tional convention  hud  no  right  by  Its  election 
ordinance  to  appoint  county  officers  in  tbe 
new  counties,  and  clothe  them  with  authority 
to  act  as  such.  My  conclusions  are  that  a 
constitutional  convention,  such  as  tbe  one  un- 
der consideration,  has  only  such  powers  as 
are  expressly  granted  to  It  by  tbe  act  of 
Congress  known  as  tbe  enabling  act,  and 
such  powers  as  are  necessary  to  carry  into 
effect  the  powers  expressly  granted  to  it  by 
Congress;  that  neither  under  the  express 
powers  granted,  nor  tbe  implied  powers  inci- 
dent thereto,  has  tbe  convention  any  jwwer 
or  authority  to  determine  the  boundaries  of 
existing  organized  counties  in  tbe  territory 
of  Oklahoma,  or  to  divide  such  counties,  or 
to  create  new  counties,  and,  particularly, 
they  have  not  the  lawful  authority  to  divide 
Woods  county,  and.  by  both  express  and  im- 
plied limitations  under  the  law,  power  and 
authority  was  withheld  from  the  convention 
to  interfere  in  any  manner  with  tbe  existing 
organized  counties  In  the  territory  of  Oklaho- 
ma; that  a  constitutional  convention  created 
and  convened  under  an  enabling  act  Is  com- 
posed of  delegates  who  are  simply  agents  ap- 
pointed by  tbe  electors  to  proixise  a  Consti- 
tution and  state  government  for  tbe  proposed 
state,  and  the  enabling  act  Is  the  warrant  of 
attorney  under  which  the  convention  Is  au- 
thorized to  act.  and  all  matters  beyond  the 
scope  of  the  agency,  as  limited  by  such  war- 
rant of  attorney,  are  ultra  vires;  that  this 
constitutional  convention  has  no  power  or  au- 
thority to  create  or  appoint  any  officer  or  offi- 
cers for  any  county,  township,  municipality, 
or  precinct  In  any  part  or  portion  of  the  or- 
ganized county  of  Woods,  to  take  effect  prior 
to  the  ratification  of  tbe  proposed  Constitu- 
tion by  the  electors,  and  the  issuing  of  the 
proclamation  by  the  President,  and  it  has  no 
power  or  authority  to  create  any  county, 
township,  municipality,  or  precinct,  or  to  in- 
terfere with  or  displace  any  officer  or  officers 
of  such  townships,  municipalities,  or  pre- 
cincts in  the  organized  county  of  Woods,  or 
any  part  of  it.  In  tbe  exercise  of  their  law- 
ful and  legitimate  duties  as  such  officers  in 
it,  or  until  tbe  expiration  of  the  term  of  the 
existing  officers  now  exercising  tbe  duties  of 
the  same  in  Woods  county.  I  take  it  that 
the  division  of  counties,  and  tbe  location  of 
boundary  lines  of  counties,  as  well  as  the  es- 
tablishing of  county  seats  in  counties,  conies 
within  the  purview  of  what  is  known  as  or- 
dinary legislation,  and  that,  before  tbe  con- 
stitutional convention  can  Indulge  in  any 
such  legislation,  they  must  be  able  to  show 
a  warrant  of  authority  In  the  enabling  act 
which  called  them  into  existence;    that,  if 


they  cannot  find  the  authority  for  such  legis- 
lation in  tbe  express  terms  of  the  enabling 
act,  or  In  tbe  necessarily  implied  powers  con- 
ferred upon  them  by  the  enabling  act,  then 
they  do  uot  iwssess  such  i)owers ;  that  they 
are  not  the  representatives  of  the  people  In 
the  sense  that  they  exercise  In  any  degree 
the  sovereiRiity  of  the  people;  that  they  are 
not  a  revolutionary  convention,  but  they  are 
a  convention  called  Into  existence,  organized, 
regulated,  and  limited  by  legislative  enact- 
ment, and  are  bound  by  the  terms  of  the  en- 
abling act,  which  is  the  only  charter  of  their 
authority. 

Mr.  Jameson,  In  his  excellent  work  on  Con- 
stitutional Conventions  (section  371),  uses 
this  language:  "  *  •  •  On  the  other  hand, 
no  fact  is  better  established  than  that,  be- 
yond the  province  thus  specially  set  apart  for 
them,  neither  conventions,  nor  the  bodies  of 
electors,  have  any  legislative  power.  They 
can  neither  of  them  pass  any  law  comprised 
within  the  sphere  of  ordinary  legislation." 
In  the  footnote  to  the  same  section,  the  au- 
thor remarks:  "The  debates  of  our  conven- 
tions are  full  of  disavowals  of  a  right  on  the 
part  of  those  bodies  to  pass  ordinary  laws. 
In  a  few  cases,  however.  It  must  be  admitted 
that  right  has  been  claimed  as  a  part  of  a 
general  claim  of  all  sovereign  powers.  It 
has  never  been  practically  asserted,  however, 
except  In  a  few  doubtful  cases,  which  will 
be  considered  hereafter."  In  section  421,  the 
same  author  says:  ••  •  •  •  Tlie  reason- 
ing of  those  who  assert  for  the  convention  a 
general  power  of  legislation  is,  In  its  last 
analysis,  that  by  which  is  vindicated  the 
doctrine  of  convention  sovereignty,  of  which 
In  its  general  form  a  refutation  has  already 
been  attempted." 

In  Ex  parte  Birmingham  &  A.  R.  Co.  (Ala.) 
42  South  120.  quoting  from  Woods'  Appeal, 
75  Pa.  59,  it  Is  said:  "A  convention  has  no 
Inherent  rights.  It  exercises  powers  only. 
Delegated  power  defines  Itself.  To  be  dele- 
gated, it  must  come  In  some  adopted  man- 
ner to  convey  It  by  some  defined  means. 
This  adopted  manner,  therefore,  becomes  the 
measure  of  the  power  conferred.  The  right 
of  the  peoi>le  Is  absolute  In  the  language  of 
the  bin  of  rights,  <to  alter,  reform,  or  abolish 
their  government  In  such  manner  as  they 
may  think  proper.'"  And  on  the  following 
page  (121  of  42  South.)  quoting  from  the 
same  case:  "The  Legislature  may  not  con- 
fer xxiwei^  by  law  inconsistent  with  the 
rights,  safety,  and  liberties  of  the  people,  he- 
cause  no  consent  to  do  this  can  be  implied; 
but  they  may  pass  limitations  In  favor  of  the 
essential  rights  of  the  people.  If  the  au- 
thority of  tbe  people  passes  to  the  conven- 
tion outside  of  the  law,  the  people  are  left 
without  tbe  means  of  self-protection,  except 
by  revolution.  Tlien  the  singular  spectacle 
is  presented  of  the  absolute  sovereignty  of 
the  people  being  veste*!  In  a  body  of  agents 
without  any  known  means  of  transmission 
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or  limitation."  And  on  page  122  of  42  Soutb., 
citing  from  McDaniel's  Case,  2  Hill's  Law 
(S.  C.)  270:  "An  ordinance  is  produced  to 
us  passed  by  a  certain  number  of  individuals 
assembled  In  Columbia.  This  gives  it  no  au- 
thority as  an  act  of  the  people.  But  we  are 
told  they  were  elected  by  the  people.  This, 
however,  is  not  enough.  To  what  purpose 
were  they  elected  by  the  people?  To  repre- 
sent tlieir  sovereignty.  But  was  It  to  repre- 
sent their  sovereignty  to  every  purpose,  or 
was  it  for  some  specific  purpose?  To  this  no 
other  answer  can  be  given  than  the  act  of 
the  Legislnture  under  which  the  convention 
was  a88em.,.od.  Certainly  the  people  may,  if 
they  will,  elect  delegates  for  a  particular 
purpose,  without  conferring  on  them  all  their 
authority.  The  Supreme  Court  Judges  of 
Massachusetts,  in  6  Cush.  574,  575,  in  dis- 
cussing this  question,  said:  'Upon  the  first 
question,  considering  that  the  Constitution 
has  vested  no  authority  in  the  Legislature  in 
its  ordinary  action  to  provide  by  law  for 
submitting  to  the  people  the  expediency  of 
calling  a  convention  of  delegates  for  the  pur- 
pose of  revising  or  altering  the  Constitution 
of  the  Commonwealth,  It  Is  difficult  to  give 
an  opinion  upon  the  question,  what  would 
be  the  powers  of  a  convention,  if  called? 
If,  however,  the  people  should,  by  the  terms 
of  their  vote,  decide  to  call  a  convention  of 
delegates  to  consider  the  expediency  of  alter- 
ing the  Constitution  in  some  particular  part 
thereof,  we  are  of  opinion  that  such  dele- 
gates would  derive  their  whole  authority  and 
commission  from  such  vote;  and  upon  the 
general  principles  governing  the  delegation  of 
power  and  authority  they  would  have  no 
right,  under  such  vote,  to  act  upon  any  pro- 
posed amendments  in  other  parts  of  the  Con- 
stitution not  so  specified.' "  And  on  page  122 
of  42  South.,  quoting  from  Bragg  v.  Tufft«, 
49  Arl£.  560,  561,  6  S.  W.  160,  It  is  said:  "The 
first  question  that  suggests  itself  is:  What 
right  had  the  convention — a  body  consisting 
of  but  a  single  chamber — to  enter  upon  the 
domain  of  general  legislation?  For  the  rais- 
ing of  revenue,  the  providing  of  ways  and 
means  to  meet  the  expenses  of  administering 
the  government,  and  the  prescribing  of  the 
funds  in  which  taxes  are  to  be  paid,  are 
legislative  functions,  not  of  a  fundamental 
character.  But  by  the  Constitution  of  1836, 
and  by  all  other  Constitutions  that  have  ever 
been  In  force  in  this  state,  the  legislative 
power  has  been  confined  to  a  General  As- 
sembly, consisting  of  a  Senate  and  House 
of  Representatives.  The  Governor  also  has 
always  had  a  voice  In  legislation,  a  limited 
power  in  vetoing  measiures  which  did  not 
meet  his  approval.  Now,  a  convention  call- 
ed, for  instance,  to  frame  a  new  Constitu- 
tion, has  no  inherent  right  to  legislate  about 
matters  of  detail.  All  of  the  iwwers  that  it 
possesses  are  such  as  have  been  delegated  to 
It,  either  by  express  grant  or  necessary  Im- 


plication. Bat  we  are  of  opinion  that,  when 
a  convention  is  called  to  frame  a  Constitu- 
tion which  Is  to  be  submitted  to  a  popular 
vote  for  adoption,  It  cannot  pass  ordinances 
and  give  them  validity  without  submitting 
them  to  the  people  for  ratification  as  a  part 
of  the  Constitution.  The  delegates  to  such 
a  convention  are  but  agents  of  the  people, 
and  are  restricted  to  the  exercise  of  the  pow- 
ers conferred  upon  them  by  the  law  which 
authorizes  their  election  and  assemblage." 
And,  in  the  same  case  (Ex  parte  Birmingham 
&  A.  R.  Co.,  fiupra)  It  Is  said:  "The  act  so 
clearly  defined  the  purpose  for  whldi  the 
convention  should  be  held  that  we  have 
every  reason  to  conclude  that  the  Legislature 
did  not,  for  a  moment,  anticipate  that  the 
convention  would  undertake  to  indulge  In 
local  legislation  relating  to  Shelby  and  St 
Clair  counties." 

In  Jameson  on  Const  Con.  §  420,  Is  this 
language:  "Does  an  analogous  rule  prevail 
In  relation  to  the  convention,  the  framer  of 
the  fundamental  law?  Or,  may  it  by  virtue 
of  some  transcendent  power,  inherent  in  It 
or  of  well-established  custom  or  precedent, 
overleap  all  bounds  interposed  to  limit  its 
competence,  and  take  upon  itself  the  function 
of  legislation  In  general?" 

And  In  section  421 :  "This  question  will 
be  examined  upon  both  of  the  grounds  indi- 
cated in  their  order,  namely:  First,  upon 
that  of  inherent  power ;  and,  secondly,  upon 
that  of  custom  or  precedence.  First  the  rea- 
soning of  those  who  assert  for  the  conven- 
tion a  general  power  of  legislation  is.  in 
its  last  analysis,  that  by  which  Is  vindicated 
the  doctrine  of  conventional  sovereignty,  of 
which,  in  its  general  form,  a  refutation  has 
already  been  attempted.  The  particular  ar- 
gument In  this  connection  is  that  the  business 
of  a  convention  is  extraordinary,  bej-ond 
the  competence  of  either  of  the  recognized 
ordinary  agencies  of  the  sovereign.  That 
that  body  receives  Its  commission  from  the 
same  source  as  do  these  agencies,  and  there- 
fore, on  the  whole,  is  entitled  to  outrank 
tliem  all.  That,  althotigh  as  a  prudent  pre- 
caution against  dissatisfaction  or  cavil,  it  la 
doubtless  better  for  a  convention  to  forego 
the  exercise  of  extreme  rigbts  and  submit 
Its  works  to  the  judgment  of  the  people,  yet 
it  is  not  true  that  it  lacks  power  directly 
and  definitively  to  enact  the  supreme  law  of 
the  land.  That,  if  tliis  be  conceded,  it  needs 
only  to  analyze  the  general  power  thus  de- 
scribed into  its  constituents  to  find  the  power 
in  question.  That  the  fundamental  concep- 
tion of  the  business  of  a  convention  is  that 
it  takes  to  pieces,  or,  as  It  Is  sometimes  ex- 
pressed, tramples  under  its  feet  the  existing 
Constitution  of  a  state,  and  out  of  the  old 
materials,  or  out  of  old  and  new  together, 
erects  a  structure  to  fill  Its  place.  That 
with  the  Constitution,  fails,  of  course,  the 
government  of  the  state.  That,  starting  thus, 
potentially  at  least  according  to  its  own  will. 
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with  a  clean  slate,  to  deny  to  the  body  posBesa- 
Ing  such  omnliwtence  the  power  of  legisla- 
tion, would  be  to  deny  that  the  greater  In- 
cludes the  less.  That,  if  It  can  enact  the 
fundamental  law,  why  not  also  the  ordinary 
statute  law,  of  which  the  nature.  It  Is 
true.  Is  somewhat  dissimilar,  but  whose  Im- 
IMrtance  is  vastly  Inferior.  That  a  conven- 
tion is  competent,  by  constitutional  provi- 
sion, to  abolish  all  existing  agencies  of  gov- 
ernment, and  to  fill  their  places  with  others 
constructed  on  different  principles.  Is  it  then 
conceivable,  it  Is  asljed,  that  It  cannot  do 
directly  what  it  can  do  indirectly,  or  that 
the  right  to  exercise  so  exalted  a  prerogative 
Is  conditioned  upon  its  exercise  In  a  par- 
ticular mode?  That,  as  a  matter  of  fact,  the 
convention  through  Its  relations  to  the  several 
departments  of  the  government,  as  in  turn 
tlielr  destroyer  and  their  creator,  can  exer- 
cise at  will  the  functions  of  each  of  them. 
That,  being  a  virttial  assemblage  of  the  peo- 
ple. It  wields  all  the  powers  which  the  people 
themselves  would  possess,  were  it  In  the  na- 
ture of  things  possible  for  them  to  act  di- 
rectly. Hence  that,  within  the  bounds  fixed 
by  its  own  discretion,  a  convention  may  make 
laws  or  may  lnteri)ret  or  execute  them." 

And  in  section  422  the  same  author  says : 
"To  this  argument,  the  following  consider- 
ations constitute  In  my  Judgment  a  complete 
answer:  If  the  safety  of  the  people  is  the 
supreme  law,  of  which  there  Is  no  doubt, 
and  which  I  affirm,  the  maxim  involves  both 
a  grant  of  power  and  a  limitation  of  power. 
It  is  a  grant  of  power,  inasmuch  as  It  au- 
thorizes and  requires  all  public  functionaries 
to  protect  and  defend  the  people  at  whatever 
cost.  TO  do  It,  however,  by  adhering:  First, 
to  the  letter;  and,  secondly,  to  the  spirit 
of  their  Instructions,  that  is,  of  the  Constitu- 
tion and  laws;  and,  thlrdl.v,  to  the  princi- 
ples on  which  the  social  edifice  Is  bottomed. 
When  the  letter  of  the  law  is  silent,  or  its 
spirit  doubtful,  the  principles  Indicated  are 
the  only  chart  by  which  official  conduct  can 
be  regulated,  and  are  the  first  In  validity 
and  sacredness,  since  they  are  the  sum  of 
the  letter  and  spirit  of  positive  law,  as  well 
as  that  unwritten  law  which  presided  at  the 
genesis  of  the  social  state,  anterior  to  all 
positive  law.  Hence  it  is  plainly  the  duty 
of  such  functionaries  always  to  conform  to 
those  principles,  since  a  disregard  of  them 
Involves,  In  substance,  a  violation  of  the 
letter  and  spirit  of  the  positive  law.  and  at 
length  the  ruin  of  the  commonwealth.  EK) 
what  necessity  requires,  and  ask  for  Indemni- 
ty for  technical  breaches  of  law.  Is  the  rule 
of  practical  conduct  dictated  by  the  maxim 
under  consideration" — citing  Rice  v.  Foster, 
4  Har.  (Del.)  479.  "As  a  limitation  of  pow- 
ers, the  same  maxim  is  of  extensive  appli- 
cation. In  cases  of  doubtful  construction  of 
constitutional  provisions,  or  in  which  there 
are  no  express  provisions  determining  grants 
of  power,  it  is  the  most  important  touch- 


stone In  our  whole  system.    Starting  with  the 
postulate  of  representative  republican  Insti- 
tutions, the  two  following  propositions  must 
be  accepted:    First,  that  whatever  manifest- 
ly endangers  the  safety  of  these  institutions 
must  be  forborne,  though  authorized  by  an 
:  express  grant  of  power;   and,  secondly,  that 
'  no  act  whatever  must  be  done  or  tolerated  in 
the  absence  of  such  a  grant,  of  which  the  ten- 
I  dency  or  still  more  the  direct  ettect  would 
be  to  endanger  them.    In  the  case  last  stQ)- 
.  posed,  no  power  to  do  the  act  could  be  Im- 
plied,   under   any   circumstances   whatever, 
no  matter  how  clearly  It  might  seem,  for  the 
time,  to  be  expedient 

"Sec.  423.  Now,  in  the  Ught  of  these  prin- 
ciples, is  the  exercise  by  a  convention  of  leg- 
islative or  other  governmental  powers.  In  ad- 
dition to  those  clearly  belonging  to  It,  to 
.  be  considered  as  within  Its  competence,  as 
I  a  constitutional  body?  Is  such  an  assump- 
:  tlon  of  power  one  which  threatens  no  dan- 
:  ger  to  the  commonwealth?  By  the  theory  of 
'  those  who  accord  to  it  such  powers,  as  soon 
:  as  the  convention  Is  assembled,  the  control 
of  the  existing  government  is  at  an  end;  the 
Constitution  lies  torn  into  fragments  under 
I  its  feet;  and,  while  the  work  of  restoration 
'  is  in  progress,  that  body  alone  constitutes 
the  state,  gathering  into  its  single  hands  the 
reins  ordinarily  held  by  the  four  great  sys- 
tems of  agencies  constituting  the  government 
to  whose  functions  It  succeeds.  If  this  be 
so,  what  but  Its  own  sense  of  Justice  Is  to 
restrain  such  a  body  from  running  riot  as  did 
the  thirty  tyrants  at  Athens?  The  Jurists 
of  the  Illinois  convention,  of  1802,  as  we 
bare  seen,  afl[lrmcd  that  the  act  under  which 
such  a  body  assembles  Is  no  longer  binding, 
when  once  it  has  become  organized.  If,  at 
that  moment,  it  has  also  cast  upon  it,  by 
virtue  of  Its  great  commission,  all  govern- 
mental powers,  how  easy  to  extend  the  scope 
and  the  period  of  the  exercise  of  those  pow- 
ers under  the  plea  that  expediency  demands 
it.  The  expedient  is  the  appropriate  domain 
of  a  I/Cglslature.  If,  at  the  moment  of  or- 
ganization, a  convention  Is  endowed  with  leg- 
islative powers.  It  may  be  deemed  exped- 
ient to  subvert  the  system  of  g^uaranty  by 
which  our  liberties  are  assured  to  ns,  and  at 
the  same  time  to  withhold  from  the  popular 
vote  the  constitutional  provisions  by  which 
the  change  Is  to  be  effected.  Such  a  consum- 
mation would  be  not  merely  possible;  It 
would  be  probable.  And  clearly,  the  possi- 
bility of  its  occurring  with  an  appearance 
I  of  rightfulness  is  enough  to  stamp  as  dan- 
j  gerous  that  theory  of  conventional  powers 
from  which  it  must  flow.  In  the  science  of 
politics,  It  is  an  important  point  gained  to 
have  settled  the  limit  where  normal  action 
ends  and  revolution  begins.  To  have  done 
that  Is  practically,  in  most  cases,  to  have  ren- 
dered revolution  Impossible.  The  result  is 
that  a  convention  cannot  assume  legislative 
powers.    The  safety  of  the  people,  which  is 
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the  supreme  lav,  forbids  It.  Even  if  we  sup- 
pose the  body  expressly  empowered  by  the 
Legislature  to  exercise  such  powers,  the 
right  so  to  do  must  be  denied,  because  the 
same  supreme  law  places  an  absolute  Inter- 
dict on  such  a  grant.  It  is  beyond  the  pow- 
er of  a  Legislature  to  delegate  any  such  au- 
thority. 

"Sec.  424.  To  these  general  considerations, 
tending  to  discredit  the  claim  of  conventions 
to  leglslatlTe  powers,  must  be  added  the  de- 
cisive circumstance  that  our  Constitutions, 
as  well  state  as  federal,  have  vested  all  the 
power  of  ordinary  legislation  the  people  have 
chosen  to  grant  at  all,  in  our  Legislatures. 
The  construction  put  upon  these  provisions 
of  our  Constitution  by  the  courts  is  that  the 
grant  is  exclusive,  and  that  the  power  can 
neither  be  delegated  by  the  Legislatures,  nor 
exercised  by  the  people,  not  even  by  the 
whole  people. 

"Sec.  425.  Were  additional  arguments  need- 
ed to  demonstrate  that  a  convention  has  no 
power  of  ordinary  legislation,  reference  might 
be  made  to  the  fact  that  the  possession  of 
such  a  power  would  be  extremely  inconven- 
ient, on  account  of  the  necessarily  tempor- 
ary and  experimental  character  of  such  leg- 
islation, on  the  one  hand,  and  the  difficulty 
of  elTectlng  changes  in  the  enactments  of  con- 
ventions, on  the  other.  Every  ordinance  or 
constitutional  provision  passed  by  n  con- 
vention assumes  a  form  nearly  as  rigid  as 
that  of  the  Median  laws.  They  can  be  re- 
pealed only  In  the  formal  way  In  which 
they  were  enacted.  It  would  be  impossible 
to  administer  with  any  success  any  govern- 
ment BO  crippled  in  its  legislative  arm.  The 
result  would  Inevitably  be  that  laws  would 
be  constantly  disregarded,  or  that  conven- 
tions would  become  so  necessary  and  freiiuent 
that  they  would  ultimately  supplant  our  Leg- 
islatures." 

I  have  not  indulged  in  as  extensive  a  ci- 
tation of  authorities  as  the  subject  under  dis- 
cussion would  warrant,  for  the  reason  that 
in  my  Judgment  the  conclusions  reached  are 
logical  deductions  which  can  be  drawn  from 
the  enabling  act  itself,  when  we  interpret 
the  same  In  the  light  of  all  the  surroundings 
and  conditions  which  existed  at  the  time  the 
same  was  passed,  bearing  in  mind  the  object 
to  be  attained,  and  the  result  to  be  atx^m- 
pllshed.  This  is  a  question  of  very  grave 
importance  to  the  people  of  these  two  terri- 
tories. One  which  is  important,  not  only  in 
the  present,  but  of  vast  importance  to  the 
future.  It  is  one  which  readies  the  vital 
Interests  of  the  state  to  be  formed  from  the 
virgin  soil  of  these  great  territories.  It  is 
one  the  imjiortance  of  which  should  raise  it 
above  personal  or  partisan  feeling;  one  in 
the  discussion  of  which  party  politics  and 
personal  interests  should  have  no  place,  and 
no  weight;  one  in  which  the  people  require 
at  the  hands  of  the  courts  their  honest,  un- 
biased Judgment,   uninfluenced   and  unham- 


pered by  any  thing  other  than  a  careful  and 
candid  consideration  of  the  law  as  it  exists, 
and  an  honest  expression  of  opinion,  and  it 
is  only  the  vast  Importance  of  the  subject 
which  induced  me  to  tile  this  dissenting  opin- 
ion. I  have  briefly  given  my  views  of  the 
subject  as  they  occur  to  me,  that  tliey  may 
l>e  made  matters  of  record  showing  my  rea- 
sons, or  some  of  my  reasons,  for  differing 
with  the  conclusion  reached  by  a  majority  of 
this  court,  and,  while  I  entertain  the  high- 
est regard  for  the  attainments  and  legal 
ability  of  the  members  of  this  coiirt,  and  have 
the  greatest  respect  for  their  legal  opinions. 
I  am  constrained  to  dissent  from  tlie  views 
expressed  by  them  in  this  case. 


WALCK  V.  MURRAY  et  al. 
(Supreme  Court  of  Oklahoma.    June  25,  1907... 

CONSTITUTIONAI,   LAW— INJUNCTION   —  JCBIS- 

uicTioN — Constitutional  Convention. 
A  court  of  equity  has  no  power  or  juris- 
diction to  restrain  or  enjoin  the  constitutional 
convention,  its  otlioers  or  delegates,  fi-om  exer- 
cising any  of  the  rights,  powers,  and  obliga- 
tions confided  to  it  by  Congrass  or  the  people ; 
nor  can  the  powers  of  the  court  be  invoked  to 
restrain  or  enjoin  the  submission  of  the  Consti- 
tution, or  any  proposition  contained  therein,  to 
a  vote  of  the  people,  in  advance  of  its  adoption 
and  ratification  by  the  people,  and  its  approval 
by  the  President  of  the  Ignited  States,  on  the 
ground  that  the  Conxtitution,  or  any  of  its 
provisions,  is  unconstitutional,  or  that  the  con- 
vention acted  in  excess  of  its  lawful  powers. 

Irwin  and  Pancoast,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Suit  by  G.  F.  Walok  against  W.  H.  Mur- 
ray and  others.    Dismissed. 

Horace  Speed,  for  plaintiff.  J.  F.  King, 
for  defendants. 

H.\INER,  J.  This  is  an  original  action, 
brought  by  G.  F.  Waick  against  \V.  H.  Mur- 
ray, president  of  the  constitutional  conven- 
tion, John  M.  Young,  its  secretary.  Frank 
Frantz,  Governor  of  Oklahoma  Territory, 
and  Charles  H,  Flison,  Secretary  of  Oklaho- 
ma Ten-Itorj-.  The  material  averments  in 
the  petition  are  as  follows:  That  the  plain- 
tiff is  a  citizen,  taxpayer,  and  qualified  elect- 
or of  Day  county,  Okl.  T.  That  the  constitu- 
tional convention  has  inserted  In  the  pro- 
posed Constitution  for  the  state  of  Oklahoma 
several  provisions  which  are  repugnant  to 
the  (Constitution  of  the  United  States  and  the 
principles  of  the  Declaration  of  Indei>eudence, 
and  in  violation  of  the  terms  and  conditions 
of  the  enabling  act,  and  that  the  Constitution 
is  not  republican  in  form.  That  Day  coun- 
ty, named  by  the  enabling  act  as  one  of  the 
counties  to  be  and  remain  in  the  Second  con- 
gressional district  until  the  next  national 
census,  is  eliminated,  and  its  territory  is  di- 
vided between  Roger  Mills  county  and  a  new 
county  called  Ellis  county,  formed  by  said 
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proposed  Constitntlon  of  the  remainder  of 
gald  Day  county  and  a  part  of  Woodward 
county.  That  the  proposed  Constitution  fur- 
ther contains  provisions  dividing  Greer  coun- 
ty  Into  three  counties,  called  Greer,  Jackson, 
and  Beckham,  etc.  It  la  further  alleged  that 
the  legislative  apportionment  Is  not  fair, 
Just,  or  equal,  but  that  the  same  is  Intention- 
ally and  grossly  unequal,  unjust,  and  unfair, 
and  Is  not  made  with  reference  to  the  popu- 
lation or  the  qualified  electors  of  the  propos- 
ed districts,  and  is  not  based  on  the  popula- 
tion of  the  proposed  legislative  districta. 
That  the  defendants  will,  unless  restrained, 
issue  said  proclamation  and  proceed  by  the 
usual  methods  in  the  case  of  election,  and 
which  may  result  in  the  ratification  of  the 
unlawful  provisions  aforesaid,  contained  in 
said  proposed  Constitution.  That  the  peti- 
tioner Is  remediless  at  common  law  and  ex- 
cept under  the  procedure  in  the  courts  of 
diancery.  Wherefore  the  plaintiff  prays  that 
this  court  grant  an  Injunction,  restraining 
and  enjoining  the  defendants,  and  each  of 
them,  from  Issuing  a  proclamation  or  calling 
SK  election,  or  doing  any  other  act  towards 
an  election  to  ratify  or  reject  or  act  upon  the 
■aid  Constitution  containing  said  provisions, 
or  any  of  them,  and  upon  the  final  hearing 
that  the  temporary  Injunction  be  made  per- 
petuaL 

The  same  questions  are  Involved  In  this 
case  as  were  determined  by  this  court  in  the 
case  of  Frank  Frantz  et  al.  v.  O.  IS.  Antry, 
91  Pac.  193,  and  npon  that  authority  the 
plaintitTs  cause  of  action  must  be  dismissed 
for  want  of  Jurisdiction. 

mWIN  and  PANCOAST,  JJ.,  dissenting. 


OS  Okl.  710) 

McCOLLISTER  v.  MURRAT  et  aL 
(Snpreme  Coort  of  Oklahoma.    June  25,  1907.) 
Action  by  J.  O.  McCollister  against  W.  H. 
Hurray  and  others.    Dismissed. 

Horace  Speed  and  Virgil  M.  Hobbs,  for 
plaintiff. 

HAINER,  3.  This  Is  an  original  action, 
brought  by  J.  O.  McCollister  against  W.  H. 
Murray,  president  of  the  constitutional  con- 
vention, John  M.  Young,  its  secretary,  Frank 
Frantz,  Governor  of  Oklahoma  Territory,  and 
Chaa.  H.  Fllson,  Secretary  of  Oklahoma  Ter- 
ritory, alleging  substantially  the  same  mat- 
ters as  were  set  forth  in  the  case  of  G.  F. 
Walck  V.  W.  H.  Murray  et  al.  (No.  2,145) 
91  Paa  238,  and  asks  for  the  same  relief. 

Upon  the  authority  of  Frank  Frantz  et 
aL  T.  O.  E.  Autry,  91  Pac.  193.  the  relief 
prayed  for  must  be  denied,  and  the  plaintiff's 
cause  of  action  Is  dismissed,  for  want  of 
Jurisdiction. 

IBWIN  and  PANCOAST,  JJ.,  dissenting. 


(IS  OM.  707) 

BOARD  OF  COM'RS  OF  OREBB  COUNTT 

ex  rel.  T  H  A  C  K  E  R,  County  Attorney,  v. 
CONSTITUTIONAI,     DELEGATE     CON- 
VENTION OP  OKLAHOMA  TERRITORY 
et  al. 
(Supreme  Court  of  Oklahoma.    June  2S,  1907.) 

CoNSTrruTioNxi,  Law— Injunction  —  Jxtbib- 
DICTION — Constitutional  Convention. 
A  court  of  equity  has  no  power  or  juris- 
diction to  restrain  or  enjoin  the  constitutional 
convention,  its  officers  or  delegates,  from  eier^ 
cising  any  of  the  rights,  powers,  and  obligations 
confided  to  it  by  Congress  or  the  people ;  nor 
can  the  powers  of  the  court  be  invoked  to  re- 
strain or  enjoin  the  submission  of  the  Constitu- 
tion or  any  proposition  contained  therein,  to  a 
vote  of  the  people,  in  advance  of  its  adoption 
and  ratification  oy  the  people,  and  Its  approval 
by  the  President  of  the  United  States,  on  the 
ground  tliat  the  proposed  Constitution  or  any 
of  its  provisions  is  unconstitutional,  or  that  the 
convention  acted  in  excess  of  its  powers. 
Irwin  and  Pancoast,  JJ.,  dissenting. 
(Syllabus  by  the  Court) 

Error  from  District  C!ourt,  Logan  Oounty: 
before  Justice  John  H.  Burford. 

Action  by  the  board  of  county  oommission- 
ers  of  Greer  county,  on  the  relation  of 
Charles  M.  Thacker,  county  attorney,  against 
the  Constitutional  Delegate  Convention  of 
Oklahoma  Territory  and  Indian  Territory 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

Arthur  B.  Garrett,  Andrew  M.  Stewart,  and 
Horace  Speed,  for  plaintiff  In  error.  J.  F. 
King,  W.  A.  Ledbetter,  and  R.  L.  Williams, 
for  defendants  In  error. 

HAINER,  J.  TblB  was  an  action  brought 
in  the  district  court  of  Logan  county,  by  the 
board  of  county  commissioners  of  Greer  coun- 
ty, on  the  relation  of  Charloa  M.  Thacker, 
county  attorney  of  said  county,  against  the 
constitutional  delegate  convention  of  Okla- 
homa Territory  and  Indian  Territory,  Wil- 
liam H.  Murray,  president,  and  others,  con- 
stituting all  the  delegates  to  said  convention; 
the  object  of  the  suit  being  to  perpetually 
restrain  and  enjoin  the  convention.  Its  of- 
ficers and  delegates,  and  all  persons  acting 
through  or  under  them,  from  submitting,  as 
a  part  of  the  Constitution  of  the  proposed 
state  of  Oklahoma,  to  the  electorate  of  Okla- 
homa Territory  and  Indian  Territory,  a  cer- 
tain proposition  or  provision  which  would 
in  effect  divide  Greer  county  Into  three  dis- 
tinct parts,  and  thereby  change  the  county 
lines,  and  take  a  large  part  of  Its  original 
territory  therefrom,  and  create  two  other 
distinct  counties  within  what  was  formerly 
the  boundaries  of  Greer  county,  and  as  it 
now  exists,  and  has  existed  since  It  was  es- 
tablished as  an  organized  county  in  Okla- 
homa by  act  of  Congress  of  May  4,  1896. 
The  convention,  its  delegates  and  ofllcers, 
were  further  asked  to  be  restrained  and  en- 
Joined  from  editing,  enrolling,  or  authenticat- 
ing as  a  part  of  the  Constitution  any  such 
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provision,  and  prohibiting  It  and  its  agents 
from  submitting  to  the  electors  of  Oiclahoma 
any  provision  which,  by  its  terms,  divides 
Greer  county,  or  changes  Its  boundaries.  Up- 
on the  hearing,  the  court  below  declined  to 
grant  an  Injunction,  and  from  this  order 
the  plaintiff,  Greer  county,  api  teals. 

It  Is  contended  that  the  division  of  Greer 
county  Is  invalid  and  In  violation  of  the 
enabling  act  and  of  the  act  of  Congress  creat- 
ing Greer  county;  that  it  deprives  the  county 
of  Its  lawful  territory  and  Inhabitants,  In- 
creases the  taxes,  depreciates  the  value  of  the 
remaining  property,  and  is  an  irreparable 
injury.  The  same  questions  were  Involved 
and  fully  considered  in  the  case  of  Frank 
Frantz  et  al.  t.  O.  E.  Autry  (decided  at  this 
term  of  the  court)  91  Pac.  193,  where  this 
court  held  that:  "A  court  of  equity  has  no 
power  or  Jurisdiction  to  restrain  or  enjoin 
the  constitutional  convention,  Its  officers  or 
delegates,  from  exercising  any  of  the  rights, 
powers,  and  obligations  confided  to  It  by 
Congress  or  the  people;  nor  can  the  powers 
of  the  court  be  Invoked  to  restrain  or  en- 
Join  the  submission  of  the  Constitution,  or 
any  proposition  contained  therein,  to  a  vote 
of  the  people.  In  advance  of  its  adoption  and 
ratification  by  the  people  and  its  approval 
by  the  President  of  the  United  States,  on 
the  ground  that  the  Constitution,  or  any  of 
its  provisions.  Is  unconstitutional,  or  that  the 
convention  acted  In  excess  of  its  powers." 
And  It  was  also  decided  in  that  case  that: 
"The  power  vested  In  the  convention  to  form 
a  state  government  clearly  Implies  the  pow- 
er to  create  and  define  all  the  counties  with- 
in the  limits  of  the  proposed  state:  the  only 
limitation  upon  the  convention  in  this  respect 


l>elng  that  the  Osage  Indian  reservation 
shall  remain  as  a  separate  county  until  the 
lands  therein  are  allotted  in  severalty,  and 
until  changed  by  the  Legislature  of  the 
state." 

Hence,  that  case  is  decisive  of  the  points 
Involved  here,  and  upon  that  authority,  and 
the  cases  therein  cited,  the  judgment  of  the 
court  below  must  be  affirmed. 

BURFORD,  C.  J.,  having  tried  the  cause 
in  the  court  below,  not  sitting.  IRWIN  and 
PANCOAST,  JJ.,  dissenting. 


HAINES  T.  MURRAY  et  al. 
(Supreme  Court  of  Oklahoma.    June  25,  1907.) 

Error  from  District  Court,  Logan  County; 
before  Justice  John  H.  Burford. 

Action  by  E.  A.  Haines  for  himself  and 
others  similarly  situated  against  E.  H.  Mur- 
ray and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

W.  W.  S.  Snoddy.  H.  A.  Noah,  and  Horace 
Speed,  for  plaintiff  In  error.  J.  F.  King,  for 
defendants  in  error. 

HAINER,  J.  The  same  questions  are  In- 
volved  in  this  case  as  were  decided  by  this 
court  In  the  case  of  Frank  Frantz  et  al.  t. 
G.  E.  Autry  (No.  2,154)  91  Pac.  193,  and  up- 
on the  authority  of  tliat  case,  and  the  cases 
cited  therein,  the  Judgment  of  the  district 
court  of  Logan  county  Is  affirmed. 

BURFORD.  C.  J.,  having  tried  the  cause  in 
the  court  below,  not  sitting.  IRWIN  and 
PANCOAST,  JJ.,  dissenting. 
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STATE  ex  rel.  PAGETT  et  al.  v.  SUPERIOR 

COURT  FOR  PIERCE  COUNTY  et  al. 
(Supreme  Court  of  Washington.    Aug.  5,  1907.) 

1.  IIiGHW AYS— Latino  Out  —  Pboceedings— 

COLLATEBAL  ATTACK. 

Ballinger's  Ann.  Codes  &  St.  S  3772,  in 
relation  to  the  establishment  of  county  roads, 
provides  that  an  application  for  the  establish- 
ment of  a  road  shall  be  by  petition,  signed  by 
at  least  10  householders  of  the  county.  Section 
3773,  Ballinger's  Snpp.,  provides  that  if  the 
board  of  county  commissioners  shall  be  satisfied, 
among  other  things,  tliat  at  least  10  of  the  peti- 
tioners are  householders,  viewers  shall  be  ap- 
pointed, etc.  Held  that,  after  the  commission- 
ers have  passed  favorably  on  the  petition,  their 
determination  cannot  be  collaterally  attacked 
on  the  ground  that  the  petition  was  not  signed 
by  a  sufficient  number  of  householders. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  25,  Highways,  I  168.] 

2.  Same— Notice  to  Pbopertt  Owners. 

Ballinger's  Ann.  Codes  &  St.  H  3774-3779, 
in  relation  to  the  laying  out  of  county  roads, 
were  so  amended  by  Sess.  Laws  1901,  c.  OG,  p. 
200,  as  to  provide  that  the  county  surveyor 
should  perform  all  the  duties  previously  re(iuit^ 
ed  of  viewers ;  but  the  amendatory  statute  fail- 
ed to  amend  sections  3871  and  3872.  which  pro- 
vide for  the  giving  of  notice  to  landowners  and 
proceedings  by  the  county  commissioners  on  the 
report  of  tl  viewers.  Held,  that  a  service  of 
notice  on  property  owners  of  a  hearing  on  the 
petition  and  report  of  the  surveyor  is  sufficient ; 
such  construction  being  necessary  to  preserve 
the  effectiveni'ss  of  the  statute. 

Certiorari  to  Snperior  Court,  Pierce  County. 

Proceedings  by  the  state,  on  tbe  relation  of 
C.  C  Paget,  and  others,  for  a  writ  of  re- 
view to  correct  the  judgment  and  order  of 
the  superior  court  for  Pierce  county  in 
determining  that  certain  property  was  sub- 
ject to  use  for  a  connty  road.  On  final 
hearing,  after  certification  of  tbe  record  and 
proceedings  pursuant  to  tbe  writ.  Affirmed, 
and  stay  of  proceedings  vacated. 

See  8^  Pac.  178. 

Tltlow  &  Huffer,  for  relators.  H.  G.  Row- 
land and  F.  Campbell,  for  respondents. 

CROW,  J.  On  March  31,  1905,  a  petition 
and  bond  were  filed  wltb  tbe  commissioners 
of  Pierce  county  for  laying  out  and  establish- 
ing a  county  road,  to  be  known  as  tbe 
"Julius  Gulch  Road."  Such  proceedliigs  were 
bad  that  Pierce  county  afterwards  filed  In 
tbe  superior  court  a  petition  to  condemn  for 
said  road  certain  land  belonging  to  C.  C. 
Pagett,  Mabel  Pagett,  and  Bridget  Duffy, 
the  relators  herein;  and  the  superior  court, 
after  taking  evidence,  adjudged  that  tbe 
purpose  for  which  tbe  land  was  sought  to  be 
condemned  was  a  public  use.  Thereupon 
tbe  relators  applied  to  this  court  for  a  writ 
of  review.  Upon  notice  the  county  appeared 
interposed  objections,  and  resisted  tbe  ap- 
plication, contending  that  tbe  relators  bad 
an  adequate  remedy  by  appeal.  In  a  written 
opinion  (89  Pac.  179)  we  granted  tbe  writ, 
returnable  May  1,  1907.  A  transcript  of  tbe 
record  and  proceedings  having   been  fully 
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certified  to  this  court,  tbe  same  Is  now  be- 
fore us  on  final  bearing. 

It  appears  that  tbe  original  petition  for  tbe 
establishment  of  the  road  upon  its  face  pur- 
ported to  be  signed  by  10  householders;  that 
it  complied  in  all  respects  with  tbe  require- 
ments of  section  3773,  Ballinger's  Ann.  Codes 
&  St.  (section  7822.  Pierce's  Code);  that  It 
was  accompanied  by  a  bond  executed  In  due 
and  legal  form;  that  It  was  referred  to  the 
county  surveyor,  who  filed  bis  report;  that 
tbe  relators  failed  to  file  any  written  waiver 
of  damages  or  claim  for  damages;  that  per- 
sonal service  of  notice  of  bearing  was  made 
on  tbe  relators;  that  tbe  commissioners  or- 
dered tbe  road  to  be  established;  that  a 
tender  of  damages  was  made  to  each  of  tbe 
relators,  which  they  failed  to  accept;  and 
that  condemnation  proceedings  were  ordered. 
Tbe  relators,  in  tbeir  assignments  of  error, 
have  directed  our  attention  to  certain  alleged 
Irregularities  which  they  Insist  render  alt 
proceedings  before  the  county  commissioners 
null  and  void.  Although  these  alleged  ir- 
regularities are  regarded  by  us  as  Immaterial, 
some  of  them  will  be  hereinafter  discussed. 
The  relators  have,  in  fact,  presented  many 
assignments  of  error  which  It  will  be  unnec- 
essary for  us  to  consider  by  reason  of  our 
views  on  tbe  Jtirisdictional  questions  raised. 
Tbe  8ubsta,nce  of  tbelr  contention  seems  to 
be  that  in  this  action  we  are  authorized  to 
fully  review  all  proceedings  bad  before  tbe 
county  commissioners  preliminary  to  their 
orders  establishing  the  road  and  directing 
condemnation.  The  primary  purpose  of  the 
writ  Issued  herein  is  to  enable  us  to  review 
tbe  order  of  tbe  sujierlor  court  adjudging 
that  tbe  purpose  for  which  the  relators'  land 
is  sought  to  be  taken  Is  a  public  use,  and 
not  to  review  tbe  acts  of  tbe  county  com- 
missioners. While  it  is  true  that  statutes 
delegating  the  right  of  eminent  domain  are 
to  be  strictly  construed  as  in  derogation  of 
private  rights,  we  do  not  think  that  In  a 
proceeding  of  this  character,  Instituted  for 
tbe  sole  purpose  of  reviewing  an  order  ad- 
judging a  public  use,  we  can  be  called  upon 
to  critically  examine  or  review  all  the  pre- 
liminary proceedings  had  before  the  board 
of  county  commissioners.  The  commission- 
ers had,  under  the  statute.  Jurisdiction  of  the- 
subject-matter  of  establishing  tbe  road.  As 
shown  by  tbe  record,  and  by  tbe  filing  of  a 
proper  petition  and  bond  approved  by  tbem, 
and  service  of  process  thereon,  they  also  ac- 
quired jurisdiction  of  the  persons  and  proper- 
ty of  the  relators.  As  It  further  appears  that 
damages  have  been  tendered  to  tbe  relators, 
which  they  have  declined  to  accept,  that  the 
commlBsloners  bave  established  tbe  road, 
and  that  they  bave  directed  condemnation, 
no  further  Inquiry  can  be  here  made  into 
the  preliminary  road  proceedings.  AH  these 
facts  having  been  pleaded  and  shown,  noth- 
ing more  can  be  required. 

The  relators  nevertheless  contend  that  tb» 
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trial  court  erred  in  refusing  tliem  permission 
to  show  that  some  of  the  simiers  of  the  road 
petition  were  not  householders,  as  required 
by  section  3772,  Balliuger's  Ann.  Codes  & 
St.  (section  7821,  Pierce's  C<Hie),  and  insist 
that  they  were  entitled  to  attack  the  suffi- 
ciency of  the  petition  In  that  regard,  and  the 
Jurisdiction  of  the  county  coinmissioners.. 
In  support  of  this  position  they  cite  Mulli- 
gan V.  Smith,  59  Cal.  206,  afterwards  cited 
and  followed  in  Zeigier  v.  Hopkins,  117  U. 
S.  683,  6  Sup.  Ct.  919,  29  L.  Ed.  1019.  From 
the  opinion  In  Mulligan  v.  Smith  it  affirma- 
tively appears  that  the  statute  did  not  au- 
thorize the  mayor  to  enter  into  any  investi- 
gation of  the  frontage  represented  by  the 
petition,  or  to  adjudicate  its  sufficiency.  Our 
statute  (section  3775,  Ballinger's  Supp.;  sec- 
tion 7824,  Pierce's  Code)  confers  upon  boards 
of  county  commissioners  such  judicial  au- 
thority. They  are  authorized  to  consider  and 
pass  upon  the  sufficiency  of  the  petition  and 
bond.  The  records  introduced  in  evidence 
show  that  the  commissioners  affirmatively 
determined  and  found  that  the  petition  vras 
signed  by  at  least  10  householders  of  the 
county  residing  in  the  vicinity  of  the  road, 
and  that  it  was  accompanied  by  a  bond  ap- 
proved by  the  board.  Such  finding  cannot 
be  attacked  in  this  collateral  proceeding.  It 
shows  jurisdiction  In  the  commissioners.  In 
re  Grove  Street,  01  Cal.  438;  Humlwldt  Coun- 
ty v.  Dlnsmore,  75  Cal.  004,  17  Pac.  710: 
Hill  v.  Board  of  Supei-visors,  95  Cal.  239,  30 
Pac.  385;  People  v.  Reclamation  District. 
121  Cal.  522,  50  Pac.  1008,  53  Pac.  1085; 
Lingo  v.  Burford,  112  Mo.  149,  20  S.  W.  459; 
Belk  V.  Hamilton,  130  Mo.  202,  32  S.  W. 
6.'>6;  Scotten  v.  City  of  Detroit,  100  Mich.  504, 
04  N.  W.  579;  Porter  v.  Stout,  73  Ind.  3; 
Ryder  v.  Horsting,  1.30  Ind.  104,  29  N.  E. 
507,  16  L.  R.  A.  180;  C.  &  A.  By.  Co.  v.  Sut- 
ton, 130  Ind.  405,  30  N.  E.  291;  Longfellow 
v.  Qulmby,  29  Me.  106,  48  Am.  Dec.  525; 
McClelland  v.  Miller,  28  Ohio  St.  488.  The 
above  authorities  also  establish  the  doctrine 
that,  when  jurisdiction  has  once  been  acquir- 
ed under  a  proper  petition  and  notice,  the 
subsequent  proceedings,  being  presumed  reg- 
ular, cannot  be  collaterally  attacked.  The 
trial  court  committed  no  error  in  rejecting 
the  evidence  offered  for  the  purpose  of 
shewing  that  tiie  petitioners  were  not  house- 
holders. 

Sec-tions  3774  to  3779,  inclusive,  Ballinger's 
Ann.  Codes  &  St.,  being  sections  4  to  9,  inclu- 
sive, of  chapter  50.  pp.  83-85,  Sess.  Laws 
1895,  were  amended  by  chapter  96,  p.  200, 
Sess.  Laws  1901.  A  comparison  of  the  amend- 
ed with  the  original  sections  will  show  that 
the  principal  change  consisted  In  providing 
that  the  county  surveyor  should  perform  all 
the  duties  theretofore  required  of  viewers. 
It  is  apparent  from  the  amended  act  of  1901 
that  the  Legislature  Intended  to  dispense 
with  the  apiwlntment  of  viewers.  It,  how- 
ever, failed  to  amend  sections  3871  and  .3872, 
Balliuger's  Ann.  Codes  &  St.,  being  sections 


11  and  12  of  the  act  of  18!)5,  and  such  sec- 
tions still  provide  for  the  giving  of  notice, 
and  for  further  proceedings  by  the  county 
commissioners,  on  the  reiiort  of  the  viewers. 
But  the  previous  section  (Ballinger's  Ami. 
Codes  &  St.  §  3775),  providing  for  the  ap- 
pointment of  viewers,  having  l)een  repealed, 
no  such  apix>lntment  is  now  authorized.  The 
county  surveyor  discharged  ail  duties  for- 
merly required  of  the  viewers,  and  made  his 
report  in  due  and  legal  form.  As  the  relat- 
ors had  not  waived  damages,  the  commis- 
sioners caused  notice  to  be  iwrsonally  served 
upon  them  that  at  a  time  stated  the  board 
would  take  up  for  hearing  the  surveyor's  re- 
port on  the  petition,  together  with  the  peti- 
tion. As  section  3781  requires  such  notice  to 
be  given  upon  the  report  of  the  viewers,  the 
relators  contend  the  notice  given  was  insuffi- 
cient and  conferred  no  jurisdiction  over  theui 
or  their  property.  In  their  brief  they  Insist 
that  it  is  impossible  for  the  county  under  the 
present  statutes  to  condemn  any  right  of  way 
for  a  county  road,  that  the  exact  procedure 
provided  by  the  statutes  must  be  followed, 
and  that  no  valid  notice  of  hearing  on  the 
]>etitlon  and  the  surveyor's  report  can  now  be 
given  to  owners  who  have  not  waived  dam- 
ages. We  understand  this  to  be  the  vital 
Ijolut  upon  which  the  relators  rely  for  a  re- 
versal herein.  In  substance  the.v  contend 
(1)  that  no  viewers  are  authorized;  (2) 
that  notice  must  only  be  given  on  the  report 
of  viewers;  (3)  that,  there  being  no  such 
reiwrt  for  want  of  viewers,  therefore  (4)  no 
valid  notice  conferring  jurisdiction  can  be 
served.  The  amendments  of  1901  indicate  a 
legislative  intent  that  the  county  surve.vor 
shall  perform  all  duties  formerly  delegated  to 
viewers.  The  mere  oversight  or  Inadvertence 
of  the  I.<egislature  in  failing  to  amend  sec- 
tions 3781  and  3782  did  not  result  in  a  com- 
plete annihilation  of  the  road  law.  so  that 
no  condemnation  could  be  had  of  lands  be- 
longing to  owners  who  refused  to  waive  dam- 
ages. It  was  not  the  intention  of  the  Legis- 
lature by  the  act  of  1901  to  place  it  within 
the  power  of  owners  to  prevent  the  establish- 
ment of  a  road  by  their  mere  refusal  to 
waive  damages.  It  Is  our  duty  to  so  con- 
strue the  amended  law  as  to  preserve  it  and 
carry  out  the  legislative  Intent.  We  there- 
fore hold  that  the  county  commissioners  act- 
ed with  lawful  authority  when  they  served 
notices  upon  the  relators  of  a  hearing  uixm 
the  petition  and  the  report  of  the  surveyor. 
As  the  law  now  stands,  the  word  "viewers." 
wherever  it  occurs,  either  in  the  statute  or 
the  road  proceedings,  nnist  be  interpreted  as 
referring  to  the  county  surveyor.  Such  a 
construction  is  necessary  to  preserve  the  vi- 
tality and  effectiveness  of  the  entire  statute 
and  carry  out  the  legislative  intent.  We 
hold  the  notice  and  its  service  on  the  relat- 
ors to  have  been  valid,  to  have  conferred 
jurisdiction,  and  to  have  been  proi)erly  ad- 
mitted in  evidence. 
This   holding   effectually   disposes   Of   all 
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other  assignmentB  of  error  presented  by  the 
relators.  We  will,  however,  allude  to  their 
eontentlon  that  the  preliminary  proceedings 
of  the  commissioners  are  void,  for  the  reason 
that  it  does  not  affirmatively  appear  that 
they  by  order  declared  the  amount  of  dam- 
ages awarded  to  relators,  or  that  they  order- 
ed the  amount  of  such  damages  to  be  set 
apart  in  the  treasury  out  of  the  proper  fund 
to  be  paid  to  the  relators,  or  that  they  deter- 
mined the  anfiount  of  damages  which  In  their 
judgment  should  be  tendered  to  the  relators. 
Damages  were  actually  tendered  by  the  com- 
missioners, and  were  refused  by  the  relators. 
This  being  true,  we  cannot  in  this  collateral 
proceeding  review  the  action  of  the  county 
commissioners  In  the  matter  of  awarding  or 
ascertaining  damages.  Such  review.  If  bad 
at  all.  must  be  obtained  by  some  direct  pro- 
cedure. All  Jurisdictional  matters  were  plead- 
ed and  shown  In  the  superior  court.  The  on- 
ly question  It  was  called  wpon  to  decide  was 
whether  the  proposed  use  of  the  relators' 
land  was  public.  As  It  appears  that  the  land 
Is  to  be  appropriated  for  a  county  road,  it 
necessarily  follows  that  the  only  judgment 
which  the  superior  court  could  have  rendered 
was  the  one  entered.  The  appropriation  of 
private  property  for  a  highway  is  necessarily 
for  a  public  use.  State  ex  rel.  Schroeder  v. 
Superior  Court,  29  Wash.  1.  60  Pac.  360; 
State  ex  rel.  Thomas  v.  Superior  Court,  85 
Pac.  256,  42  Wash.  521. 

We  fall  to  find  that  the  honorable  trial 
judge  has  committed  any  prejudicial  error. 
The  Judgment  is  affirmed,  and  the  stay  of 
proceedings  heretofore  granted  by  this  court 
will  be  vacated  upon  the  filing  of  this  opin- 
ion. 

ROOT,  FULLERTON,  and  MOUNT,  JJ„ 
concur. 


WHITE  V.  McSORLEY  et  ni. 
(Supreme  Court  of  Washington.    Aug.  5,  1907.) 

1.  QviETiNo  Title  —  Pebsons  Entitlkd  to 
Relief. 

Under  the  express  provisions  of  Bailinger's 
Ann.  Codes  &  St.  i  Si-'iOO,  a  pei-son  having  a  valid 
subsisting  interest  in  real  property  and  the  right 
of  possession  thereto  may  recover  the  same  by 
action  and  have  judgment  quieting  his  title. 

2.  Same— Prima  Facik  Case. 

Where,  in  an  action  to  quiet  title,  it  ap- 
pears that  plaintiff  is  the  holder  of  the  record 
legal  title  and  has  the  right  of  possession,  he  is 
entitled  to  a  judgment  qaieting  his  title,  unless 
defendant  avoids  the  same. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Quieting  Title,  S  91.] 

8.  Vendoe  AMD  PuKCHASEii— Rights  of  Pub- 

CnASEB— As  TO  TUIBD  PERSONS. 

One  who  purchases  a  lot  for  value  without 
notice  of  an  agreement  between  his  vendor  and 
another,  whereby  the  lot  was  only  conveyed  to 
his  vendor  to  secure  payment  of  a  debt,  ac- 
quires absolute  title  in  fee. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  {$  583,  584, 
581.] 


4.  Execution  —  Sale  on  Execution  —  Title 

OF  Purchaser. 

A  creditor,  acquiring  title  to  his  debtor's 
real  property  by  attachment  and  sale  on  execu- 
tion, acquires  no  greater  interest  therein  than 
that  of  bis  debtor. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Execution,  i  747.] 

Appeal  from  Superior  Court,  King  County ; 
Geo.  E.  Morris,  Judge. 

Action  by  Martin  White  against  Hugh  Mc- 
Sorley  and  wife.  Prom  a  judgment  for  plain- 
tiff,  defendants   appeal.    Affirmed. 

Willett  &  Willett,  for  appellants.  Aust  & 
Terhune,  for  resiMudent. 

MOUNT,  J.  This  action  was  brought  by 
the  resiwndent  to  quiet  title  to  lots  15  and  17 
of  bloc*  72,  Gilman  Park  addition  to  Seattle, 
now  Ballard.  The  answer  of  McSorley  and 
wife  alleged  title  in  themselves.  At  the  trial 
of  the  case  the  court  found  that  the  title 
was  In  the  plaintiff,  and  made  findings  to 
that  effect,  and  entered  a  decree  quieting  title 
In  the  plaintiff.  The  defendants  have  ap- 
pealed. 

The  undisputed  facts  show  that  on  May  31, 
1901,  the  title  to  lot  15  was  in  S.  D.  Crockett 
and  wife.  On  that  day  Crockett  and  wife 
executed  a  deed  of  the  lot  to  Maggie  Donald. 
This  deed  was  placed  In  escrow,  to  be  deliv- 
ered upon  the  payment  of  $;W0  in  monthly 
payments.  Mrs.  Donald  made  one  or  two 
payments,  and  then  arranged  with  one  Jacob 
Relchold  to  complete  the  payments  for  her. 
This  was  done,  and  after  Mr.  Relchold  had 
made  the  payments  the  escrow  deed  was  de- 
livered to  him.  After  the  payments  were  ail 
made  there  was  due  Mr.  Relchold  from  Mag- 
gie Donald  the  sum  of  ?300,  which  she  was 
unable  to  pay.  She  and  her  husband  there- 
upon, on  July  8,  1902,  deetled  the  lot  to  Mr. 
Relchold.  with  the  verbal  understanding  that. 
If  the  amount  due  him  was  not  paid  within 
one  year,  he  was  to  sell  the  lot  and,  after  de- 
ducting the  amount  due  him,  with  interest, 
he  was  to  deliver  the  balance.  If  any,  to  Mrs. 
Donald.  Nothing  thereafter  was  paid  to  Rel- 
chold, and  on  August  7,  19a3,  Relchold  sold 
and  conveyed  the  iot  by  warranty  deed  to  re- 
spondent for  the  sum  of  $358.  In  the  mean- 
time, on  March  27,  1903,  the  appellants  be- 
gan an  action  against  Thomas  Donald  and 
wife,  and  attached  the  lot,  which  was  after- 
wards sold  on  execution  and  bid  In  by  the 
appellants.  As  to  lot  17,  the  facts  are  that 
prior  to  July  21.  1902,  the  title  stood  In  the 
heirs  and  devisees  of  Albert  Nelson,  deceas- 
ed. On  that  day  those  heirs  and  devisees 
conveyed  the  lot  to  M.  A.  Emery,  w^ho  on  the 
same  day  agreed  to  eell  the  lot  to  Maggie 
Donald,  and  some  money  was  paid  on  the 
sale;  but  the  money  was  within  a  short  time 
afterwards  returned,  and  the  sale  wag  not 
completed.  Thereafter,  in  March,  1905,  M. 
A.  Emery  and  her  husband  sold  and  convey- 
ed the  lot  to  the  respondent.  In  the  mean- 
time, on  March  27,  1903.  this  lot  was  attach- 
ed and  sold  in  the  same  action  and  manner 
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as  lot  15,  as  stated  above.  Tbere  are  other 
facts  In  the  case,  but  they  tend  only  to  show 
that  the  Donalds  had  parted  vrlth  all  claim 
to  the  lots  prior  to  the  levy  of  the  attach- 
ment named.  With  the  view  •we  have  taken 
of  the  case,  such  facts  need  not  be  stated,  as 
they  tend  only  to  confuse  the  principal  Issue. 
The  appellants  claim  through  the  attachment 
and  execution  sale  above  stated. 

It  will  be  readily  seen  that  the  Donalds 
bad  no  record  title  to  the  lots  at  the  time  of 
the  attachments.  It  is  argued  by  appellants, 
eg  against  the  Judgment  to  quiet  title  In  the 
respondent,  that  the  deed  of  lot  ID  from  the 
Donalds  to  Kelchold  and  the  deed  of  lot  17 
to  M.  A.  Emery  were  security  for  debts  and 
therefore  mortgages,  and  that  in  this  state  a 
mortgage  is  a  mere  lien  and  does  not  pass  ti- 
tle. It  Is  no  doubt  true  that  a  mortgage  in 
form  is  a  mere  lien  in  this  state  and  does  not 
pass  title.  But  the  statute  provides,  at  section 
5500,  Balllnger's  Ann.  Codes  &  St.,  that  any 
person  having  a  valid  subsisting  interest  in 
real  property  and  a  right  to  the  possession 
thereof  may  recover  the  same  by  action  and 
may  have  Judgment  in  such  action  quieting 
plaintiff's  title.  Under  this  section  a  person 
holding  the  legal  title  to  the  real  estate,  with 
the  right  of  possession,  may  maintain  an  ac- 
tion to  quiet  his  title.  In  this  case  there  is 
no  dispute  that  the  legal  record  title  is  in  the 
plaintiff,  and  there  is  apparently  no  diq^ute 
that  plaintiff  Is  entitled  to  possession,  the 
lots  being  vacant,  provided  his  record  title  is 
valid.  The  appellants  claimed  in  the  answer 
that  the  title  was  conveyed  to  the  respondent 
without  consideration  and  in  fraud  of  the 
appellants.  There  was  no  evidence  to  sup- 
port the  allegations  of  fraud.  Appellants 
now  claim  under  the  evidence  that  the  deetl 
of  lot  15  from  the  Donalds  to  Beicbold  anc'. 
the  deed  to  Emery  were  mere  mortgages  to 
secure  a  debt  In  either  case,  where  it  ap- 
pears or  was  admitted  that  the  plaintiff  was 
the  holder  of  the  record  legal  title  and  en- 
titled to  the  possession,  it  then  devolved  up- 
on the  defendants  to  avoid  that  title  In  some 
way,  and  plaintiff  was  entitled  to  a  Judgment 
quieting  his  title,  unless  the  defendants  over- 
come that  title  by  showing  the  same  was 
fraudulent  or  in  some  other  way  avoiding  It. 
The  evidence  undoubtedly  shows  that  as  to 
lot  15  the  conveyance  from  the  Donalds  to 
Kelchold,  while  absolute  in  form,  was  as  to 
those  two  parties  a  mortgage  with  the  power 
of  sale  in  the  grantee.  The  plaintiff  purchas- 
ed for  value  and  in  good  faith,  without  no- 
tice of  the  agreement  existing  between  the 
Donalds  and  Beichold.  He  therefore  took  an 
absolute  title  in  fee.  He  knew  of  the  attach- 
ment and  sale  thereon,  and  tliat  the  appel- 
lants were  claiming  some  interest  in  the  lots ; 
but  that  interest  was  the  interest  of  the 
Donalds  alone,  which  interest,  after  sale  by 
Beicbold,  was  a  mere  right  to  whatever  dif- 
ference there  was  between  the  amount  of 
the  debt  and  the  selling  price.  The  evidence 
shows  that  the  respondent  was  not  actually 


Informed  of  that  interest,  but  was  Informed 
that  the  claim  of  the  appellants  amounted  to 
nothing.  At  any  rate,  the  appellants,  when 
they  sold  the  interest  of  the  Donalds  at  ex- 
ecution sale  and  became  the  purchasers,  ac- 
quired no  greater  interest  in  the  lots  than 
the  Donalds  had  at  that  time  (Lee  v.  Wrix- 
on,  37  Wash.  47,  79  Pac.  489,  and  authorities 
tbere  cited),  which  was  merely  the  right  to 
redeem,  or,  in  case  of  sale  by  Kelchold,  the 
right  to  an  accounting  for  the  balance  due 
after  the  debt  was  paid.  The  appellants  could, 
therefore,  no  more  maintain  an  action  to 
quiet  title  in  themselves  than  the  Donalds 
could  have  done,  had  the  attachment  and 
execution  sale  not  taken  place.  It  is  not  and 
cannot  reasonably  be  claimed  that  the  Don* 
aids  could  maintain  such  an  action  against 
the  respondent.  As  to  lot  17  It  does  not  ap- 
pear that  the  Donalds  had  any  claim  what- 
ever to  that  lot  at  the  time  of  the  attachment 
sale,  and  therefore  appellants  acquired  no  In- 
terest therein. 

Appellants  claim,  furthw,  that  they  have 
paid  some  taxes  and  street  assessments 
against  the  property,  and  that  they  should  be 
reimbursed  therefor.  They  made  no  claim 
for  such  items  in  their  answer,  and  no  Issne 
was  made  thereon  at  the  trial.  There  is 
some  rather  indefinite  evidence  to  the  effect 
that  appellants  paid  certain  amounts  for 
street  assessments.  There  is  not  enough  evi- 
dence of  such  facts,  however,  to  warrant  a 
reversal  of  the  case  on  that  account.  No 
doubt  the  respondent  should  reimburse  the 
appellants  for  assessments  paid ;  but.  Inas- 
much as  that  Issue  was  not  raised  by  the 
pleadings  or  at  the  trial,  and  as  the  same 
may  still  be  enforced  as  a  lien  against  the 
lots,  we  shall  make  no  order  thereon. 

The  Judgment  appealed  from  Is  therefore 
aflSrmed. 

HADLEY,  C.  J.,  and  FULLEBTON,  CBOW, 
and  BOOT,  JJ.,  concur. 


NOKTHEBN  PAC.  RT.  CO.  v.  CITT  OF 
SEATTLE. 

(Supreme  Court  of  Washington.    Aug.  1,  1907.) 

Municipal  Corpobatioxs— Street  Improve- 
ments—Assessments— Railroad  RioHT  op 
Wat. 

Under  Balllnger's  Ann.  Codes  &  St.  i  739. 
subds.  10,  13,  and  the  charter  of  the  city  of 
Seattle.  pivitKr  the  city  council  power  to  deter- 
mine what  property  will  be  benefited  by  a  street 
improvement,  and  to  assess  it  therefor,  its  de- 
termination bj'  assessment  of  a  railroad  right 
of  way  abutting  on  the  street  is  conclusive  that 
it  is  benefited. 

Appeal  from  Superior  Court,  King  Coun- 
ty; R.  B.  Albertson,  Judge. 

Objections  by  the  Northern  Pacific  Bail- 
way  Company  to  an  assessment  of  its  proper- 
ty for  street  Improvements  by  the  city  of  Se- 
attle were  overruled  by  the  city  council  and 
on  api)eal  by  the  superior  court,  and  from 
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the  order  of  the  court  aflBrmlng  the  assess- 
ment the  company  appeals.    AfiBrmed. 

Carroll  B.  GraTes,  for  appellant  Scott 
Calhoun  and  O.  B.  Thorgrlmson,  for  respond- 
ent. 

CROW.  J.  The  dty  of  Seattle,  by  Ordi- 
nance 12,185,  created  local  district  1,058  for 
the  Improvement  of  WalUngford  avenge  and 
other  streets,  by  constructing  sidewalks,  and 
directed  that  a  special  assessment  be  levied 
against  the  property  therein  to  pay  the  cost 
thereof.  The  district  consisted  of  all  real 
estate  to  the  depth  of  120  feet  abutting  on 
each  side  of  the  streets  improved.  An  as- 
sessment roll  iwas  prepared,  filed,  and  notice 
given,  in  due  form.  Written  objections  made 
by  the  Northern  Pacific  Railway  Company 
were  overruled  by  the  city  council,  and  upon 
appeal  were  again  overruled  by  the  superior 
court  of  icing  county.  From  the  order  of  the 
superior  court  confirming  the  assessment, 
the  Northern  Pacific  Railway  Company  has 
appealed. 

The  assessment  was  made  upon  all  abut- 
ting property  according  to  frontage.  The 
trial  court  found  that  the  appellant  has  an 
abutting  right  of  way,  varying  from  00  to 
100  feet  in  width,  which  has  been  assessed; 
that  it  was  acquired  as  a  right  of  way,  and 
is  not  used  for  any  other  purpose;  that,  with 
the  exception  of  a  single  track  located  there- 
on, it  is  vacant  and  unimproved;  that  the 
assessment  levied  is  In  proportion  to  the  as- 
sessments on  other  lands  In  the  district ;  that 
the  appellant's  land  is  within  the  limits  of 
the  city  of  Seattle,  close  to  the  north  shore 
of  Lake  Union,  in  a  vicinity  now  being  used 
for  the  operation  of  mills  and  manufacturing 
plants;  that  said  land  is  suitable  for  the 
purpose  of  building  side  tracks  and  spurs  to 
reach  the  dltferent  mills  and  manufacturing 
plants  which  are  now,  or  may  hereafter  be, 
built  in  such  locality ;  that  only  a  small  por- 
tion of  such  right  of  way  Is  used  and  occu- 
pied by  the  railroad  track;  and  that  the 
land  will  be  benefited  and  Its  market  value 
Increased  by  the  improvement  These  flnd- 
inga  are  sustained  by  the  record.  The  ordi- 
nance creating  the  district,  and  directing  an 
assessment  upon  all  abutting  property  ac- 
cording to  frontage,  was  a  legislative  deter- 
mination by  the  city  council  that  all  abutting 
property  within  such  district  will  be  bene- 
fited. With  perhaps  occasional  exceptions  In- 
Tolring  fraudulent  or  arbitrary  action,  such 
legislative  determination  does  not  become 
the  subject  of  review  by  the  courts,  but  Is 
final.  Smith  ▼.  Mayor,  etc,  of  Worcester,  182 
Mass.  232,  65  N.  B.  40,  59  L.  Ed.  728;  Dun- 
can V.  Rnmlsh,  142  Cal.  686,  76  Pac.  661; 
Chlcnso,  etc.,  R.  R.  Co.  v.  City  of  Toilet  153 
111.  649,  39  N.  B.  1077;  C.  &  N.  W.  Ry.  Co. 
T.  Elmhurst  165  111.  148,  46  V.  E.  437;  Peo- 
ple ex  rel.  Scott  v.  Pitt  160  N.  T.  621,  62 
N.  B.  662,  58  L.  R.  A.  872;  I.  C.  R.  R.  Co. 
f.  People,  170  111.  224,  48  N.  E.  215. 

In  Prior  t.  Construction  Company,  170  Mo. 


439,  451,  71  a  W.  205,  208,  the  court  said: 
"♦  *  *  The  question  of  whether  the  plaln- 
tifTs  lots  would  or  would  not  be  benefit- 
ed by  the  construction  of  this  sewer  Is  a 
legislative,  and  not  a  Judicial,  question,  and 
the  municipal  Legislature  adjudged  tliat  th^. 
would  be  benefited  and  fixed  the  ratio  of 
such  benefit  when  it  established  tlie  Joint 
sewer  district  and  as  there  is  no  question  of 
fraud  or  oppression  of  the  municipal  assem- 
bly in  BO  passing  such  ordinance  (even  if  such 
allegation  would  convert  the  question  into 
a  Judicial  one,  as  to  which  It  is  not  necesp 
sary  now  to  decide),  such  Judgment  of  the 
assembly  ia  conclusive."  In  Ligbtner  t.  City 
of  Peoria,  150  111.  81,  87,  87  N.  B.  09,  71,  it 
is  said:  "As  already  seen,  the  imposition  of 
the  tax  is,  of  itself,  a  determination  by  the 
legislative  authority  of  the  city  tliat  the 
benefits  to  the  contiguous  property  will  be 
as  great  as  the  burdmi  imposed.  There  ia 
necessarily  vested  in  the  city  council  a  large 
discretion  in  determining  the  extent  of  the 
improvement  what  shall  be  included  within 
It  and  the  nature  and  character  of  It  By 
the  statute  they  are  expressly  authorized  to 
determine  that  the  improvement  shall  be 
made  and  paid  for  by  special  taxation  of  con< 
tlgnons  property,  and,  unless  there  has  been 
a  clear  abuse  of  tlw  power  and  discretion 
conferred  upon  the  city  council,  courts  are 
powerless  to  Interfere."  Judge  Cooley,  in 
his  work  on  Taxation  (3d  Ed.)  vol.  2,  at  page 
1208,  says:  "It  has  been  repeatedly  decided 
that  the  legislative  act  of  assigning  districts 
for  special  taxation  on  the  basis  of  benefits 
cannot  be  attacked  on  the  ground  of  error 
in  Judgment  regarding  the  special  benefits, 
and  defeated  by  satisfying  a  conrt  that  no 
special  and  peculiar  benefits  are  received. 
If  the  Legislature  has  fixed  the  district  and 
laid  the  tax  for  the  reason  that  in  the  opln" 
ion  of  the  legislative  body,  such  district  ia 
peculiarly  benefited,  its  action  must  in  generk> 
al  be  deemed  conclusive."  In  his  work  on 
Constitutional  Limitations,  at  page  729  et 
seq..  Judge  Cooley  says:  "On  the  other 
band,  and  on  the  like  reasoning,  it  has  been 
held  equally  competent  to  make  the  street 
a  taxing  district  and  assess  the  expense  of 
the  improvement  upon  the  lots  in  proportion 
to  the  frontage.  Here  also  is  apportionment 
by  a  rule  which  approximates  to  what  la 
Just  but  which,  like  any  other  rule  that 
can  be  applied,  is  only  an  approximation  to 
absolute  equality.  But  If,  in  the  opinion  of 
the  Legislature,  it  is  the  proper  rule  to  ap- 
ply to  any  particnlar  case,  the  courts  must 
enforce  It." 

The  appellant  contends  that  the  land  htid 
and  used  by  it  as  a  right  of  way  cannot  be 
assessed  for  local  street  improvements;  that 
a  special  assessment  can  only  be  levied  when 
a  special  benefit  produced  by  the  improve- 
ment Inures  to  the  property  assessed;  that 
unless  It  can  be  affirmatively  shown  that 
some  special  benefit  does  result,  no 
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ment  can  be  Imposed ;  tbat  tbe  strip  of  land 
used  solely  as  right  of  way  for  railway  trains 
is  not  benefited  by  the  improvement  of  an 
abutting  street;  that  the  public  use  to  which 
the  land  Is  excluslTely  devoted  Is  not  there- 
by rendered  more  valuable;  that  trains  can 
pass  and  repass  as  well  without  as  with  the 
improvement;  that  appellant  only  occupies 
Its  land  as  a  right  of  way,  not  owning  tbe 
fee,  and  that  its  easement  is  not  subject  to 
special  assessment.  Although  the  appellant 
may  not  hold  the  fee-simple  title,  there  is  no 
reasonable  or  Immediate  probability  that  it 
will  abandon  tbe  land.  Its  use  will  doubt- 
less be  perpetual.  Appellant  is  therefore  for 
all  practical  purposes  the  substantial  owner. 
The  fee,  subject  to  Its  use  and  easement, 
is  of  but  little  value,  if  any.  Except  for  ap- 
pellant's occupancy,  no  suggestion  would  be 
made  that  the  land  was  not  benefited  by  the 
improvement,  or  tbat  it  would  not  be  sub- 
ject to  the  assessment.  The  particular  use 
of  the  land  cannot  affect  its  liability  to  as- 
sessment. Abutting  property  cannot  be  re- 
lieved from  the  burden  of  a  street  assessment 
simply  because  its  owner  has  seen  fit  to  de- 
vote it  to  a  use  which  may  not  be  specially 
benefited  by  tbe  local  improvement.  The 
benefit  Is  presumed  to  Inure,  not  to  such 
present  use,  but  to  the  property  Itself,  af- 
fecting Its  value.  Appellant  cites  the  fol- 
lowing authorities  to  show  that  Its  right  of 
way  cannot  be  subjected  to  special  local  as- 
sessments ;  Village  of  River  Forest  v.  Chica- 
go &  N.  W.  Co.,  04  N.  E.  364,  1»7  111.  344; 
N.  Y.  &  N.  H.  R.  R.  Co.  v.  City  of  New  Hav- 
en, 42  Conn.  279,  19  Am.  Rep.  534;  City  of 
Philadelphia   v.    Philadelphia,    etc.,    R.   Co., 

88  Pa.  41 ;  Junction  R.  Co.  v.  City  of  Phila- 
delphia, 88  Pa.  424;  City  of  Boston  v.  Boston 
&  A.  R.  Co.,  49  N.  B.  95,  170  Mass.  95;  De- 
troit, G.  H.  &  M.  Ry.  Co.  v.  City  of  Grand 
Rapids,  G3  N.  W.  1007.  106  Mich.  13,  28  L. 
R.  A.  793,  58  Am.  St.  Rep.  460;  Chicago,  M. 
&  St.  P.  R.  Co.  V.  Milwaukee,  62  N.  W.  417, 

89  Wis.  506,  28  L.  R.  A.  249;  Borough  of 
Mount  Pleasant  v.  B.  &  O.  R.  Co.,  20  Atl. 
1052,  138  Pa.  305,  11  L.  R.  A.  520;  City  of 
Alleghany  v.  Western  Penn.  R.  Co.,  21  Atl. 
703,  138  Pa.  375;  Naugutuck  R.  Co.  v.  City 
of  Waterbury,  61  Atl.  474,  78  Conn.  193. 
While  these  cases  seem  to  be  in  point,  there 

,  Is  a  sharp  conflict  of  authority  on  this  ques- 
tion. We  think  the  best-considered  cases  and 
the  weight  of  modern  authority,  from  which 
citations  are  hereinafter  made,  are  opposed 
to  appellant's  contention.  No  citation  of  au- 
thority is  necessary  In  support  of  the  funda- 
mental principle  that  the  right  of  a  munici- 
pality to  levy  special  assessments  depends  on 
statutory  enactment,  and  that  It  has  no  exist- 
ence unless  there  be  a  valid  statute  confer- 
ring it  It  is  also  elementary  that  the  whole 
theory  of  si)ecial  assessment  is  based  on 
the  doctrine  tbat  the  property  against  which 
it  is  levied  derives  some  special  benefit  from 
the  local  Improvement  The  api)ellaut  makes 
no  contention  tbat  the  assessment  was  not 


levied  by  regular  statutory  procedure,  that 
It  was  not  made  proiwrtlonately  on  all  lands 
in  the  district,  or  that  any  statute  expressly 
exempts  its  right  of  way.  Its  position  seems 
to  be  that,  having  shown  the  exclusive  use 
of  the  land  for  a  right  of  way.  It  must  be 
conclusively  presumed  that  It  has  not  been 
benefited  by  the  improvement,  and  therefore 
cannot  be  assessed  at  all.  In  other  words, 
it  does  not  question  tbe  amount  of  the  assess- 
ment levied,  but  the  validity  of  any  assess- 
ment. This  position  cannot  be  sustained. 
After  the  proper  legislative  authority  (in 
this  case  the  city  council)  has  by  ordinance 
established  a  local  Improvement  district, 
which  Includes  all  abutting  proiierty,  and  has 
directed  an  assessment  according  to  front- 
age, the  presumption  Is  that  all  abutting 
proiwrty  within  such  district  Is  benefited 
by  the  improvement  without  regard  to  the 
use  to  which  it  may  be  applied. 

Subdivisions  10  and  13  of  section  7.S9.  Ballin- 
ger's  Ann.  Codes  &  St.  (section  3732,  Pierce), 
expressly  grant  to  councils  of  cities  of  the 
first  class  legislative  authority  to  provide  for 
local  Improvements,  to  determine  that  they 
may  be  made  at  the  expense  of  abutting 
property,  and  to  levy  assessments  therefor 
on  benefited  property.  The  same  powers  are 
granted  by  subdivisions  10  and  13  of  section 
18,  art.  4,  of  the  Charter  of  the  City  of  Seat- 
tle. Subdivision  3,  5  11,  art.  8,  of  the  City 
Charter,  authorizes  the  establishment  by  or- 
dinance of  a  local  Improvement  district 
which  shall  embrace  all  property  benefited  by 
the  Improvement,  and  further  provides  that: 
"Unless  otherwise  provided  In  such  ordi- 
nance such  district  shall  include  all  the  prop- 
erty between  the  termini  of  said  improve- 
ment, abutting  upon,  adjacent  or  proximate 
to  the  street,  lane,  alley,  place  or  square  pro- 
posed to  be  Improved  to  a  distance  back  from 
the  marginal  line  thereof  one  hundred  twen- 
ty (120)  feet,  and  all  property  included  with- 
in said  limits  of  such  local  Improvement  dis- 
trict shall  be  considered  and  held  to  have 
a  frontage  upon  such  Improvement,  and  sha'.l 
be  the  property  specially  benefited  by  such 
local  Improvement,  and  shall  be  the  property 
assessed  to  pay  the  cost  and  expense  thereof, 
or  such  proportion  thereof  as  may  be  charge- 
able against  the  property  specially  benefit- 
ed by  such  Improvement,  which  cost  and  ex- 
pense shall  be  assessed  upon  all  of  said  prop- 
erty so  benefited,  in  proiwrtlon  to  the  front- 
age thereof  upon  such  Improvement."  This 
provision  confers  on  the  council  legislative 
authority  to  determine  what  property  will  be 
benefited.  In  this  case  the  council  have  by 
ordinance  determined  that  all  property  abut- 
ting on  the  improvement  to  a  distance  of  120 
feet  from  the  line  thereof,  which  includes 
tbe  appellant's  right  of  way,  has  been  bene- 
fited, and  has  directed  that  the  assessment 
be  made  thereon  In  proportion  to  frontage. 
This  method  of  making  assessments  accord- 
ing to  frontage  has  been  held  valid  and  con- 
stitutional by  the  great  weight  of  modem  au- 
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Uiorlty.  Elliott  on  Roads  &  Streets  (2d 
Ed.)  {  559;  2  Cooley  on  Taxation  (M  Ed.) 
pp.  1217.  1218.  and  cases  cited;  French  v. 
Barber  Asphalt  Paving  Co.,  181  U.  S.  324,  21 
Sup.  Ct.  («J.">.  45  L.  Ed.  879;  Webster  v.  Far- 
KO.  181  U.  S.  .S94,  21  Sup.  Ct.  623,  45  L.  Ed. 
912;  Sbeley  v.  Detroit,  45  Mich.  431,  8  N. 
W.  52;  Hackworth  v.  Ottuniwa,  114  Iowa, 
4»>7.  87  X.  W.  424 ;  Harrisburg  v.  MoPherran, 
2<X)  Pa.  »43,  49  Atl.  988 ;  Parsons  v.  District 
of  Columbia.  170  U.  S.  45, 18  Sup.  Ct.  .521,  42 
Jj.  Ed.  943;  Kins  v.  Portland,  03  Pac.  2. 
.38  Or.  402,  .55  L.  R.  A.  812 ;  King  v.  Portland, 
184  U.  S.  61.  22  Sup.  Ct.  290,  46  L.  Ed.  431. 
This  court,  in  the  case  of  McNamee  v.  Taco- 
ma,  24  Wash.  591.  04  Pac.  791,  where  a  re- 
a8.se*!sinent  had  been  made  on  the  front-foot 
basis,  held  such  a  method  of  assessment  to 
bo  prorwr,  and  havin;;  distinguished  Norwood 
v.  Baker.  172  U.  S.  2()f>,  19  Sup.  Ct.  187,  43 
L.  Ed.  443.  substantially  as  it  was  after- 
wards distinguished  in  French  v.  Barber  As- 
phalt Company,  181  U.  S.  324,  21  Sup.  Ct. 
«25.  45  L.  Ed.  879.  and  later  cases  by  the 
Supreme  Court  of  the  TTnitetl  States,  revers- 
ed the  judgment  of  the  superior  court,  which 
had  held  the  statute  allowing  an  assessment 
according  to  frontage  to  be  unconstitutional. 
In  Sheley  v.  Detroit,  supra,  Mr.  Justice  Coo- 
ley said:  "We  might  fill  pages  with  the 
names  of  cases  decided  in  other  states  which 
have  swRtalnpd  assessments  for  improving 
streets,  though  the  apportionment  of  the  cost 
was  made  on  the  same  basis  as  the  one  he- 
tore  us.  If  anything  can  be  regarded  as  set- 
tled In  mnnicipal  law  In  this  country,  the 
power  of  the  Legislature  to  permit  such  as- 
sessments and  to  direct  an  apiwrtlonment  of 
the  cost  of  frontage  should  by  this  time  be 
considered  as  no  longer  open  to  controversy. 
Writers  on  constitutional  law,  on  municipal 
law,  and  on  the  law  of  taxation  have  collect- 
ed the  cases,  and  have  recognized  the  princi- 
ple as  settled.    »    ♦    •  " 

As  above  stated,  however,  the  theory  of 
the  apfiellant  is  that  the  Judgment  of  the  su- 
perior court  confirming  the  as-sessment  Is  er- 
roneous, for  the  reason  that,  according  to  its 
contention,  neither  the  statute  nor  the  city 
charter  contemplates  that  its  lands,  which 
are  at  present  used  exclusively  as  a  right  of 
way,  shall  be  assessed;  that  an  assessment 
can  be  upheld  only  on  the  theory  of  benefits 
conferred  equal  to  the  assessment  Imposed; 
and  that  In  its  very  nature  its  right  of  way 
cannot  receive  any  such  benefit.  We  have 
heretofore  mentioned  the  cases  cited  by  ap- 
I)ellant  in  support  of  this  contention.  There 
are,  however,  numerous  authorities  announc- 
ing the  contrary  doctrine  which  we  now  ap- 
prove, holding  that  the  right  of  way  of  a  rail- 
road Is  liable  to  si>ecial  assessments  for  local 
Improvements.  This  rale  should  («rtalnly  be 
adopted  In  this  case,  as  our  statutes  and  the 
charter  of  the  city  of  Seattle  confer  such 
broad  legislative  authority  upon  the  city 
council  to  determine  what  lands  shall  be  in- 
cluded in  the  district  as  benefited  by  the  Im- 


provement. 2  Cooley  on  Taxation  (3d  Ed.) 
p.  1234;  Louisville,  etc.,  Co.  v.  Barber  As- 
phalt Paving  Co.,  70  S.  W.  1097,  116  Ky.  8,-K5 ; 
City  of  Ludlow  V.  Trustees,  etc.,  78  Ky.  3.'>7; 
Northern  Indiana  R.  K.  Co.  v.  Connelly,  10 
Ohio  St.  100 ;  L.  &  N.  R.  K.  Co.  v.  Barber  As- 
phalt Paving  Co..  197  U.  S.  430,  25  Sup.  Ct. 
40(5,  49  L.  Ed.  819;  Chicago  &  Alton  R.  R. 
Co.  V.  City  of  Joliet,  153  III.  049,  39  N.  E. 
1077;  C.  &  X.  W.  Ry.  Co.  v.  Eimhurst,  105 
III.  148.  40  X.  E.  437 ;  I.  C.  R.  R.  Co.  v.  The 
People.  170  III.  224,  48  X.  E.  215 ;  Pittsburgh, 
etc..  Ry.  Co.  v.  Hays,  44  X.  E.  375,  45  X. 
E.  075,  40  X.  E.  597,  17  Ind.  App.  201 ;  Peru 
&  Indianapolis  R.  R.  Co.  v.  Ilanna,  08  Ind. 
502 ;  Rich  v.  City  of  Chicago,  38  X.  B.  255, 
1.52  111.  18;  Indlanaiwlls  &  V.  It.  Co.  v.  Cap- 
ital Paving,  etc.,  Co.,  54  N.  E.  1070,  24  Ind. 
Ar).  114;  State  v.  City  of  Passaic.  23  Atl. 
94.5,  54  X.  J.  Law,  340;  State  v.  Robert  P. 
Lewis  Co.,  82  Minn.  402,  85  X.  W.  207,  80 
X.  W.  611,  an  L.  R.  A.  421  (on  rehearing). 
In  City  of  Xew  Wlwtcom  v.  Bellingham  Bay, 
etc.,  R.  R.  Co.,  10  Wash.  137,  47  Pac.  2.J7,  we 
held  that  it  was  not  within  our  province  to 
say  that  a  railroad  right  of  way  could,  under 
no  circurastauces,  be  benefited  by  a  street  im- 
provement, and  sustained  a  special  assess- 
ment on  such  right  of  way.  We  cannot  ex- 
press our  views  more  clearly  on  this  ques- 
tion than  by  quoting  at  length  from  the  lan- 
guage of  Mr.  Justice  Peck,  In  Xorthern  In- 
diana Railway  Company  v.  Connelly,  supra : 
"If  railroad  tracks  are  taxable  for  general 
purposes,  It  Is  difficult  to  perceive  why  they 
should  not  be  subject  also  to  special  taxes  or 
assessments.  The  company,  to  advance  Its 
own  Interests,  has  seen  fit  to  appropriate  to 
its  use  ground  within  the  corporate  limits  of 
the  city  of  Toledo,  and  over  which  that  city 
had  the  power  of  making  a.ssessmeut8  to  de- 
fray the  expense  of  local  improvements,  and 
why  siiould  not  the  company  be  held  to  have 
taken  it  cum  onere?  A  citizen  would  scarce- 
ly claim  exemption,  because  he  had  devoted 
his  lot  to  uses  which  the  Improvement  could 
not  in  any  way  advance,  and  we  see  no  good 
reason  whj-  a  railroad  company  should  be 
l)ermltted  to  do  so.  The  company  has  the 
exclusive  right  to  the  possesHlon,  so  long  as 
it  is  used  for  the  road,  and  if  the  roadbed  wag 
exempt  from  taxation  for  general  purposes. 
It  would  by  no  means  follow  that  It  was  not 
liable  for  such  sjteclai  assessments.  See  In 
re  City  of  Xew  York,  11  Johns.  (N.  Y.)  77, 
where  church  sites,  which,  by  the  laws  of 
New  York,  were  exempt  from  taxation,  were 
held  to  l>e  liable  for  such  assessments.  But 
it  la  said  that  assessments,  as  distiuguished 
from  general  taxation,  rest  solely  ui>on  the 
idea  of  e<iulvalents,  a  compensation  pro- 
portioned to  the  special  benefits  derived 
from  the  improvement,  and  that  in  the  case 
at  bar  tlie  railroad  company  is  not,  and 
in  the  nature  of  things  cannot  be.  In  any 
degree,  benefited  by  the  Improvement.  It  Is 
quite  true  that  the  right  to  impose  such  spe- 
cial taxes  Is  based  ujton  a  presumed  equlva- 
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lent;  but  it  by  no  means  follows  that  there 
must  be  in  fact  such  full  equivalent  In  every 
Instance,  or  that  Its  absence  will  render  the 
assessment  Invalid.  The  rule  of  apportion- 
ment,  whether  by  the  front  foot  or  a  percent- 
age upon  the  assessed  valuation,  must  be  uni- 
form, afTecting  all  the  owners  and  all  the 
property  abutting  on  the  street  alike."  In 
Louisville,  etc.,  R.  R.  Co.  t.  Barber  Asphalt 
Paving  Company,  197  U.  8.  430,  25  Sup.  Ct 
466,  49  L.  Ed.  819,  the  first  syllabos  reads  as 
follows:  "In  determining  whether  an  im- 
provement does,  or  does  not,  benefit  property 
within  the  assessment  district,  the  land 
should  be  considered  simply  in  its  general  re- 
lations and  apart  from  Its  particular  use  at 
the  time;  and  an  assessment,  otherwise  le- 
gal, for  grading,  paving,  and  curbing  an  ad- 
joining street.  Is  not  void  under  the  four- 
teenth amendment  because  the  lot  Is  not 
benefited  by  the  improvement  owing  to  Its 
present  particular  use."  In  City  of  Ludlow 
V.  Trustees,  supra,  the  Court  of  Appeals  of 
Kentucky  said:  "While  assessments  of  this 
character,  as  distinguished  from  general  tax- 
ation, rest  upon  the  basis  of  benefits  or  pre- 
sumable benefits  to  the  property  assessed,  it 
is  not  essential  to  their  validity  that  actual 
enhancement  in  value,  or  other  benefit  to  the 
owner,  shall  be  shown.  The  passage  of  the 
ordinance  by  the  city  council,  under  the  pow- 
er granted  In  the  charter,  is  conclusive  of  the 
propriety  of  the  Improvement,  and  of  the 
question  of  benefit  to  the  owners  of  abutting 
property.  Northern  Indiana  R.  R.  Co.  t 
Connelly,  10  Ohio  St  164.  Absolute  equality 
In  the  distribution  of  such  burdens  cannot 
be  attained.  An  approximation  to  equality 
is  all  that  is  possible,  but  in  reaching  this 
point  the  present  or  prospective  use  of  the 
property  cannot  enter  Into  the  calculation." 
It  might  possibly  be  suggested  that,  in 
many  of  the  cases  here  cited,  the  attacks 
n;*ide  on  the  validity  of  special  assessments 
were  collateral,  while  in  this  instance  t';e 
attack  is  direct.  It  is  true  that  this  bearing 
is  on  written  objections  to  the  proposed  as- 
sessment. The  objections  which  may  be  pre- 
sented and  adjudicated  in  a  proceeding  of 
this  character  do  not  extend  to  or  question 
the  right  of  the  city  council  in  the  exercise 
of  its  legislative  authority  to  determine  that 
appellant's  land  is  benefited  and  shall  be  in- 
cluded In  the  assessment  district:  but  the 
appellant  has  the  right  to  question  by  such 
objections  all  matters  of  procedure  and  the 
equality  of  the  assessments  made.  In  People 
ex  rel.  Scott  ▼.  Pitt,  supra,  the  Court  of  Ap- 
peals of  New  Tork,  in  passing  on  a  statute  of 
that  state  quite  similar  to  the  statutory  and 
charter  provisions  here  Involved,  said :  "The 
provisions  of  the  charter  did  not  deny  to  the 
relator  the  right  to  a  judicial  hearing  before 
the  assessment  became  conclusive  upon  Um, 


and  so  far  as  that  right  is  secured  to  the  cit- 
izen by  the  Constitution  or  any  principle  of 
law  In  proceedings  for  imposing  a  tax  or  as- 
sessment, it  was  not  disregarded  or  violated 
by  the  statute  In  question.  The  relator  was, 
by  the  terms  of  the  act,  entitled  to  a  bearing 
and  had  a  bearing  before  the  local  author- 
ities upon  every  question  to  which  the  right 
applied.  He  had  the  right  to  show  that  the 
proceedings  for  the  construction  of  the  sewer 
were  not  initiated  or  conducted  as  required 
by  the  statute.  Be  had  the  right  to  show 
that  his  property  was  so  situated  that  be 
could  not  use  the  eewer  for  drainage  pur- 
poses. He  had  the  right  to  show  that  he 
owned  no  property  on  the  line  of  the  street^ 
or.  If  he  did,  that  the  width  was  erroneously 
estimated.  He  bad  the  right  to  a  bearing 
upon  every  question  relating  to  the  validity 
or  amount  of  the  assessment  except  the  prin- 
ciple or  rule  of  apportionment,  and  that  was 
prescribed  by  the  Legislature  in  the  exercise 
of  its  discretion,  and  be  had  no  more  right  to 
a  bearing  upon  that  question  after  the  stat- 
ute was  enacted  than  be  had  to  a  hearing  up- 
on the  question  whether  bis  property  should 
be  assessed  at  all."  The  determination  of 
the  city  council  that  the  appellant's  land  is 
benefited  and  should  be  included  In  the  local 
improvement  district  and  assessed  Is  final 
under  any  allowing  made  In  this  case. 

The  appellant  further  contends  that,  even 
it  It  should  be  held  that  Its  right  of  way  will 
receive  some  special  benefit  from  the  im- 
provement, the  assessment  should  not  be 
made,  as  no  Hen  can  be  enforced  therefor. 
It  insists  there  is  no  law  in  this  state  nor 
any  provision  in  the  statute  for  special  as- 
sessments, which  permits  the  road  and  right 
of  way  of  a  public  service  corporation  to  be 
broken  up  or  sold  in  fragments,  and  the  ex- 
ercise of  its  franchise  to  be  destroyed  by 
piecemeal  foreclosures  and  sales.  The  right 
and  power  to  levy  a  special  assessment  upon 
the  appellant's  right  of  way  is  not  in  any 
way  dependent  upon  the  question  as  to 
whether  a  valid  and  enforceable  lien  can  l>e 
created  against  Its  property.  Troy  &  Lan- 
Ingsburg  R.  R.  Co.  t.  Kane,  9  Hun  (N.  X.) 
506.  We  do  not  understand  that  either  the 
collection  of  the  assessment,  or  the  enforce- 
ment of  any  lien,  is  now  before  us  for  con^ 
slderatlon.  In  this  proceeding  we  cannot  be 
called  upon  to  anticipate  and  determine  the 
validity  of  any  method  the  city  of  Seattle 
may  adopt  for  the  collection  of  the  assess- 
ment It  will  be  ample  time  for  us  to  pass 
upon  that  question  when  it  is  directly  pre- 
sented. 

The  Judgment  is  affirmed. 

HADLET,  C.  4^  and  DUNBAR  and  ROOT, 
JJ.,  concur. 
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ERICKSON  T.  r.  MeLEt/IiAN  &  CO. 

<Supreme  Court  of  Washintrton.    Aug.  1,  1907.) 

CoNTBACTS— Action  fob  Bbbach  —  Pi«4.din& 
— Keply— Depabtubk, 

A  complaint  alleged  that  plaintiff  contract- 
•ed  with  defendant  to  do  certain  work  in  im- 
proving a  street,  and  that  the  contract  had  been 
performed.  The  contract  waa  attached  as  an 
exhibit,  and  provided  that  the  work  should  be 
done  on  a  day  specified,  and  that  for  each  day's 
delay  a  certain  sum  should  be  paid.  The  an- 
swer admitted  performance,  but  alleged  that  it 
was  not  completed  within  the  time  given.  The 
reply  admitted  that  the  work  was  not  complet- 
ed within  the  time  set,  but  alleged  that  the  con- 
tract had  been  changed  so  as  to  indnde  addi- 
tional work  ;  that  plaintiff  was  delayed  b;  fail- 
are  of  defendant  to  erect  a  bulkhead,  and  that 
the  modification  of  the  contract  and  failure  of 
defendant  amounted  to  a  waiver  of  the  time 
limit.  Hetd,  that  the  allegations  of  the  reply 
were  not  a  detiarture  from  those  of  the  com- 
plaint ;  there  being  no  desertion  of  the  cause  of 
action. 

Appeal  from  Superior  Court,  King  County ; 
<3eo.  B.  Morris,  Judge. 

Action  by  C.  J.  Erickson  against  F.  McLel- 
lan  &  Co.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Piles,  Howe  &  Farrell  and  Dallas  V.  Hal- 
verstadt,  for  appellant.  Shank  &  Smith,  for 
respondent 

PER  CURIAM.  The  respondent  brought 
this  action  against  the  appellant  to  recover 
the  sum  of  ?1, 542.90.  In  his  complaint  he  al- 
leged, in  substance,  that  he  had  entered  Into 
a  contrjct  with  the  appellant  by  the  terma 
of  which  he  agreed  to  do  certain  work  In 
Improving  a  public  street  In  the  city  of  Seat- 
tle, which  the  appellant  was  under  contract 
with  the  city  to  do;  the  work  consisting  of 
certain  grubbing  and  clearing,  and  excavat- 
ing and  filling,  the  first  to  be  p«>ld  for  In  a 
lump  sum,  and  the  other  at  so  much  per 
cubic  yard.  Alleging,  further,  that  he  had 
fully  performed  all  of  the  terms  and  condi- 
tions of  the  contract  on  his  part  to  be  per- 
formed. The  written  contract  sued  on  was 
attached  to  the  complaint  as  an  exhibit,  and 
contained  a  condition  to  the  effect  that  the 
respondent  should  have  11  months  from 
June  1,  1904,  within  which  to  fully  complete 
the  work  required  under  the  contract,  and 
that  for  each  and  every  day  that  the  work 
should  remain  unfinished  after  the  required 
time  he  would  pay  $10  as  liquidated  dam- 
ages. A  certain  further  sum  was  claimed  al- 
so for  extra  work.  The  appellant  In  its  an- 
swer admitted  the  execution  of  the  contract 
mention<'d  in  the  complaint,  and  the  doing  of 
this  work  as  therein  allepred.  but  denied  that 
there  was  any  balance  due.  and  especially  de- 
nied that  the  appellant  had  performed  the 
contract  according  to  Its  terms,  or  that  he 
was  entitled  to  anything  for  extra  work. 
For  an  affirmative  defense  it  set  out  the 
clause  in  the  contract  requiring  the  work  to 
be  completed  within  a  given  time,  and  alleg- 
ed that  the  respondent  did  not  complete  the 


work  within  the  given  time,  nor  for  more 
than  130  days  thereafter.  It  also  alleged 
that  It  had  furnished  the  respondent  with 
certain  materials  and  labor  which  had  not 
been  paid  or  accounted  for;  further  alleging 
that  the  amount  due  for  liquidated  damages 
and  for  the  value  of  the  labor  and  materials 
exceeded  the  respondent's  demand,  and  pray- 
ed that  the  respondent's  action  be  dismissed. 
The  respondent  filed  a  reply  to  the  affirma- 
tive defense,  in  which  he  admitted  that  be 
had  not  completed  the  work  within  the  time 
prescribed  In  the  contract,  but  alleged  that 
the  contract  had  been  changed  so  as  to  in- 
clude further  and  additional  work,  and  for 
the  finishing  of  which  no  time  limit  was 
fixed ;  also,  that  he  was  further  delayed  by 
the  failure  of  the  appellant  to  erect  a  cer- 
tain bulkhead  which  was  necessary  to  be 
erected  before  the  work  he  had  contracted  to 
do  could  be  completed;  and  that  the  subse- 
quent change  In  the  contract  and  the  failure 
of  the  appellant  to  erect  the  bulkhead  amount- 
ed to  a  waiver  of  the  time  limit  prescribed 
In  the  written  contract  On  the  issues  thus 
made,  the  case  went  to  trial  before  the  court 
without  a  jury.  During  the  course  of  the 
trial,  the  respondent  offered  evidence  tending 
to  show  an  oral  modification  of  the  contract 
sued  on  in  the  respects  set  out  in  the  reply, 
and  that  the  appellant  had  delayed  the  com- 
pletion of  the  work  by  its  failure  to  erect 
the  bulkhead.  To  this  evidence  the  appel- 
lant objected,  but  Its  objection  was  over- 
ruled. At  the  conclusion  of  the  evidence, 
the  court  found  In  favor  of  the  respondent 
for  practically  the  amount  sought  to  be  re- 
covered. Judgment  was  entered  upon  tiie 
findings,  and  this  appeal  taken  therefrom. 
The  appellant  assigns  error  upon  the  rul- 
ing of  the  court  admitting  evidence  of  the 
facts  pleaded  in  the  reply,  contending  that 
the  reply  was  a  departure  from  the  allega- 
tions of  the  complaint,  and  hence  not  permis- 
sible In  this  state  under  the  ruling  of  Dist- 
ler  V.  Dabney,  3  Wash.  St  200,  28  Pac.  335, 
and  other  cases  maintaining  the  same  doc- 
trine. In  the  case  cited  it  was  held  that  a 
plaintiff  could  not  set  up  one  cause  of  action 
In  his  complaint,  and  after  answer  abandon 
that  cause  of  action  and  set  up  an  entirely 
new  one  In  his  reply.  To  the  same  effect  is 
Osten  V.  Winehlll,  10  Wash.  333,  38  Pac. 
1123,  where  It  was  also  held  that  the  ques- 
tion could  be  raised  by  objecting  to  the  ad- 
mission of  evidence  and  moving  for  a  non- 
suit. But  the  case  at  bar  does  not  fall  with- 
in the  rule  of  either  of  these  cases.  A  de- 
parture In  pleading  takes  place  when,  in  a 
subsequent  pleading,  a  party  deserts  the 
ground  taken  in  his  last  antecedent  pleading 
and  resorts  to  another.  Here  there  was  no 
desertion  of  the  cause  of  action  set  out  In 
the  complaint.  The  respondent  was  still 
compelled.  In  order  to  recover,  to  prove  the 
principal  allegations  of  his  complaint,  and 
the  most  that  can  be  said  against  the  plead- 
ing Is  that  the  entire  cause  of  action  Is  not 


Digitized  by 


Google 


250 


91  PACIFIC  REPORTER. 


(Wasb. 


set  out  ta  the  complaint.  But  to  net  out  a 
part  of  the  cause  of  action  In  tlie  complaint 
and  the  balance  In  the  reply  Is  not  a  depar- 
ture In  pleading,  however  defec-tive  the  plead- 
ing may  otherwise  be.  Neither  Is  It  the 
proper  remedy  for  such  a  defect  to  go  to  trial 
and  object  to  the  introduction  of  evidence. 
The  pleading  should  be  moved  against,,  so 
that  the  pleader  may  have  an  opportunity  to 
correct  it  without  the  delay  and  expense  of 
taking  a  nonsuit  and  commencing  his  action 
over  again.  It  seems  to  us  now  that  such  a 
practice  would  have  been  more  In  consonance 
with  the  spirit  of  the  Code,  had  it  been 
adopted  In  the  cases  alx)ve  cited;  but,  since 
we  hold  the  case  at  bar  does  not  fall  within 
them,  it  Is  unnecessary  to  announce  a  modi- 
fication of  the  rule.  We  will  not,  however, 
e.\tend  the  doctrine  to  other  cases. 

As  no  other  error  is  assigned.  It  follows 
that  the  Judgment  appealed  from  must  be  af- 
firmed. 

It  Is  so  ordered. 


STATE  V.  KATOX. 
(Supreme  Court  of  WashinBton.    Aug.  2,  1007.) 

1.  Rape— Evidence— Sufficiency. 

Evidonoc  examined,  and  hcJd  to  support  a 
conviction  for  the  rape  of  a  female  under  the 
age  of  consent  notwithstandine  the  impeach- 
ment of  prosecutrix  by  her  own  conduct  and  ad- 
missions and  by  the  testimony  of  other  witnesses. 
fE<l.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Rape,  i  76.] 

2.  Witnesses — Cboss-Examinatios. 

Where,  on  a  trial  for  rape,  witness  denied 
that  she  accompanied  prosecutrix  and  defendant 
to  the  lodging  house  where  the  rape  was  com- 
mitted as  testified  by  prosecutrix,  and  professed 
only  sliglit  acquaintance  with  her,  she  was 
properly  permitted  to  be  cross-examined  as  to 
whether  she  had  not  written  prosecutrix  asking 
her  to  meet  herself  and  defendant  at  a  place 
named,  and  whether  she  had  not  attempted  to 
persuade  prosecutrix  to  leave  the  city  with  her. 
[Ed.  Note. — For  cases  in  iraint,  see  Cent.  Dig. 
vol.  .^>0,  Witnesses,  §§  931,  9X>.  030.] 

3.  Criminal  Law— Appeal  —  Pkesentatios 
OF  Errob— Exception— SuFKici  KNOT. 

A  general  exception  to  an  entire  paragraph 
of  a  charge  containing  several  distinct  proposi- 
tions, each  of  which,  with  possibly  one  excep- 
tion, is  free  from  error,  is  not  available. 
Root,  J.,  dissenting  in  part. 

At)peai  from  Superior  Court,  Chehalis 
County;  Mason  Irwin,  Judge. 

Lin  Katon  wns  convicted  for  the  rape  of 
a  female  under  the  age  of  consent,  and  he 
appeals.     Affirmed. 

W.  H.  Abel,  for  appellant.  E.  E.  Boner, 
for  the  State. 

FULLERTON,  J.  The  appellant,  Katon, 
was  accused  by  the  prosecuting  attorney  of 
Chehalis  county  of  the  crime  of  raiJe,  com- 
mitted on  the  person  of  one  Ruby  Shannon, 
a  female  child  of  the  age  of  H  years.  He 
pleaded  not  guilty  to  the  charge,  and  on  the 
Issue  thus  raised  a  trial  wns  had  before  a 
Jury,  which  resulted  in  a  verdict  of  guilty. 


From  the  Judgment  pronounced  upon  the 
verdict,  he  apiMtais. 

It  is  first  contended  that  the  evidence  was 
Insntficient  to  justify  the  verdict.  This  con- 
tention is  not  based  on  the  claim  that  there 
was  a  want  of  evidence  tending  to  show  the 
guilt  of  the  appellant,  but  the  claim  is  that 
the  prosecuting  witness,  on  whose  evidence 
the  state  was  compelled  to  rely  to  maintain 
its  case,  was  so  far  Impeached  by  her  own 
conduct  and  admissions,  and  by  the  testi- 
mony of  other  witnesses,  that  the  court 
should  hold  as  a  matter  of  law  that  her  evi- 
dence was  insufficient  to  maintain  a  convic- 
tion. The  witness  on  lier  direct  examina- 
tion testified  to  acts  which  unquestionably 
showed  the  appellant's  guilt,  but  on  cross- 
examination  she  admitted  that  she  bad  stat- 
ed to  certain  persons  named  that  the  appel- 
lant had  not  bad  sexual  Intercourse  with  her, 
and  was  not  the  father  of  her  child,  and  that 
slie  had  only  the  day  before,  on  the  trial  of 
another  i)er8on  for  the  same  offense,  sworn, 
in  answer  to  questions  put  to  her  by  the  de- 
fense, that  the  appellant  had  never  had  sex- 
ual Intercourse  with  her,  and  was  Innocent 
of  any  offense  toward  her.  The  only  ex- 
planation she  gave  of  her  conduct  in  this  re- 
spect was  that  she  had  promised  the  appel- 
lant to  shield  him  in  case  any  accusation 
should  be  made  against  him.  The  direct 
evidence  tending  to  support  her  was  the 
testimony  of  two  persons  who  saw  her  In 
company  with  the  appellant  on  the  evening 
prece<ling  the  night  she  says  the  api>cliant 
had  Intercourse  with  her.  The  indirect  evi- 
dence was  somewhat  more  to  the  point. 
This  consisted  of  admissions  made  by  the  ap- 
pellant's witnesses  and  the  appellant  him- 
self, and  his  unsuccessful  attempt  to  i)rove 
that  he  was  elsewhere  at  the  time  the  prose- 
cutrix testified  he  was  with  her.  But,  of 
course,  to  the  overt  act  there  was  no  direct 
evidence  on  the  part  of  the  state,  save  that 
of  the  prosecutrix  herself.  But  notwith- 
standing this  fact  we  do  not  think  there  is 
here  any  question  of  law  for  the  court 
While  a  conviction  of  the  crime  of  perjury 
disqualifies  a  witness  in  this  state  in  the 
absence  of  a  reversal  or  pardon,  no  other 
disqualification  of  this  sort  exists.  State  v. 
Pearson,  til  Wash.  405,  79  Pac.  985.  Any 
person,  despite  his  character  or  previous  con- 
duct, may  be  a  witness,  although  his  char- 
acter or  conduct  may  be  shown  to  affect  his 
credibility.  The  witness  therefore  being  a 
lawful  one.  It  is  not  the  province  of  this  court 
to  weigh  her  testimony.  The  Jury  do  that 
in  the  first  Instance,  and  the  trial  court  aft- 
erwards, when  the  evidence  is  challenged; 
but,  when  both  the  jury  and  the  trial  court 
say  that  the  evidence  Is  sufficient,  the  ques- 
tion is  ordinarily  concluded.  An  appellate 
court  which  admittedly  deals  with  only  ques- 
tions of  law  cannot  weigh  conflicting  evi- 
dence without  usurping  its  functions. 

The  appellant  called  as  a  witness  one 
Mrs.  Cole.    This  person,  the  prosecutrix  tea- 
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tifled,  accompanied  the  prosecutrix  and  the 
appellant  to  tlie  lodjiliig  liouse  where  the 
crime  charged  against  the  aiipellaut  was 
committed.  The  witness  denied  the  state- 
ment of  the  prosecutrix,  and  professed  only 
a  sliglkt  acquaintance  with  her.  On  cross- 
examination  she  was  asked,  and  over  the 
objection  of  the  appellant  was  compelled  to 
answer,  whether  or  not  she  had  written  a  let- 
ter to  the  prosecutrix  asking  her  to  meet  the 
witness  and  Katon  at  the  Aberdeen  Ceme- 
tery, and  whether  or  not  she  had  attempted 
to  persuade  the  prosecutrix  to  leave  Aber- 
deen with  her.  The  first  question  she  an- 
swered In  the  affirmative,  and  the  second 
negatively.  The  ruling  of  the  court  Is  as- 
signed as  error  on  the  authority  of  the  case 
of  State  V.  Belknap  (Wash.)  87  Pac.  934.  But 
that  case  is  not  authority  for  the  contention 
here  made.  The  questions  put  to  the  wit- 
ness In  the  case  at  l)ar  were  pertinent  to  the 
Inquiry.  They  tended  to  show  the  intimacy 
of  the  witness  with  the  prosecutrix,  that  the 
witness  had  souglit  to  bring  the  prosecutrix 
and  the  appellant  together,  and  tended  in 
some  degree  to  corroborate  the  prosecutrix's 
evidence.  In  the  case  cited  the  questions 
held  objectionable  were  wholly  foreign  to 
any  issue  in  the  case,  and  tended  only  to  the 
degradation  of  the  wltneiises,  without  in  any 
way  aiding  the  Jury.  But  cross-examination, 
to  be  permissible,  need  not  always  bear  di- 
rectly on  the  question  at  issue.  The  witness 
may  be  examined  on  matters  foreign  to  the 
issue,  when  It  reasonably  tends  to  alfect  his 
or  her  credibility.  For  example,  In  State  r. 
Coella,  3  Wash.  99,  28  Fac.  28,  it  was  held 
error  to  refuse  to  permit  a  woman  witness 
to  be  asked  whether  she  was  not  a  prostitute. 
The  question  what  Is  and  what  Is  not  an 
abuse  of  the  privilege  admits  of  no  general 
answer.  Each  case  must  largely  depend 
upon  the  circumstances  which  surround  it, 
relegating  the  question  in  a  large  measure 
to  the  discretion  of  tlie  trial  court,  to  be  re- 
viewed only  for  an  abuse  of  that  discretion. 
In  this  instance,  we  have  no  hesitancy  in 
saying  the  discretion  was  not  abused. 

The  cross-examination  of  witnesses  Mil- 
lete  and  Holllngswortb  was  also  proper.  The 
questions  complained  of  tended  to  discredit 
their  positive  statement  made  while  testify- 
ing in  chief,  and  as  such  were  admissible 
even  under  the  most  strict  application  of  the 
rule  contended  for  by  the  appellant. 

The  part  of  the  charge  of  the  court  com- 
plained of  is  not  properly  before  us  for  re- 
view. The  exception  was  a  general  excep- 
tion to  an  entire  paragraph  containing  sev- 
eral distinct  proimsitions,  each  of  which,  with 
possibly  one  exception,  was  free  from  error. 
Such  an  exception,  we  have  repeatedly  held, 
Is  insufficient  to  bring  the  objectionable  por- 
tion of  the  charge  Into  this  court  for  re- 
view, since  it  does  not  call  the  attention  of 
the  trial  court  to  the  particular  part  of  the 
charge  that  Is  deemed  erroneous.     Galla- 


more  v.  Olympla,  34  Wash.  379,  75  Pac.  978, 
and  cases  there  cited. 
The  Judgment  is  affirmed. 

HADLEY,  C.  J.,  and  MOUNT  and  CROW, 
JJ.,  concur. 

ROOT,  ,T.  I  dissent.  I  do  not  think  the 
law  Justitles  sending  a  man  to  the  peniten- 
tiary uiion  the  testimony  of  a  woman,  who, 
upon  oath,  confesses  to  being  unchaste  and 
a  perjurer  concerning  the  very  subject-mat- 
ter in  question.  Aside  from  that  of  the  pros- 
ecuting witness,  there  Is  no  evidence  of  de- 
fendant's guilt  At  the  trial  she  testified 
that  he  was  the  father  of  her  child.  On  the 
very  day  before,  on  the  trial  of  another  man 
for  that  identical  offense,  she  testified  that 
this  defendant  had  never  bad  sexual  inter- 
course with  her  and  was  not  the  father  of 
her  child.  A  few  weeks  before,  she  had 
sworn  that  one  W.  was  the  father  of  har 
child.  She  also  admitted  upon  the  trial  of 
defendant  that  she  had  told  a  lady  friend 
with  whom  she  was  living  that  defendant 
was  innocent  She  admitted  that  she  bad 
been  sexually  intimate  with  at  least  one  oth- 
er man.  She  mentioned  three  persons  be- 
sides the  defendant  as  being  present  and 
knowing  of  her  going  to  a  room  in  a  Hoquiam 
lodging  house  with  defendant,  where  she  says 
the  offense  occurred.  Every  one  of  these 
three,  as  well  as  the  defendant  himself,  posi- 
tively disputes  her.  She  also  admitted  that, 
at  the  preliminary  examination,  she  had 
sworn  that  she  and  another  girl  and  defend- 
ant and  another  man  had  all  four  occupied 
the  same  room.  Upon  this  trial  she  swore 
that  this  was  not  true,  but  that  she  and  de- 
fendant were  alone  in  a  room  all  night  sleep- 
ing together.  Nobody  corroborated  her  ex- 
cept as  to  one  circumstance.  Her  sister  and 
her  sister's  husband  testified  to  seeing  her 
and  defendant  walking  along  the  street  in 
Aberdeen  toward  Hoquiam.  This  brother-in- 
law,  who  so  corroborated  her,  was  one  of 
the  men  whom  she  upon  a  fonner  occasion 
had  sworn  to  be  the  father  of  her  child.  He 
was  tried  and  acquitted  of  the  offense.  He 
said  he  had  never  seen  this  defendant  before 
that  night ;  that  he  was  aliout  a  block  away ; 
that  it  was  "rather  dark,"  lieing  about  9 :30 
in  the  evening ;  that  he  thought  It  was  about 
the  1st  of  April,  but  did  not  know  how  he 
fixed  the  time.  Ills  wife  fixed  the  time  as 
U.  p.  m.  It  was  about  three  miles  from  Ho- 
quiam. She  had  never  seen  defendant  be- 
fore. This  evidence  is  far  from  convincing, 
and,  even  if  true,  would  have  little  bearing 
upon  the  question  of  defendant's  guilt  See- 
ing two  girls  and  two  men  In  a  town  on  a 
street  that,  if  followed,  would  lead  to  anoth- 
er town  three  or  four  miles  distant.  Is  not 
very  positive  evidence  that  one  of  the  men 
committed  rape  on  one  of  the  girls  in  the 
other  town  that  night.  The  baby  was  shown 
to  the  Jury.    It  had  blue  eyes.    The  eyes  of 
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defendant  are  brown,  and  those  of  the  mother 
black.  The  prosecuting  witness  also  admit- 
ted saying,  a  few  hours  before  the  trial,  that, 
if  she  did  not  swear  against  defendant,  her 
father  would  kick  her  out  of  the  bouse.  In 
explanation  of  her  former  testimony  (that 
defendant  was  Innocent),  she  said  she  had 
promised  to  shield  blm.  She  gave  no  reason 
as  to  why  she  should  shield  him,  instead  of 
her  brother-in-law.  She  admitted  that  de- 
fendant had  offered  her  no  inducement  Said 
she  met  him  by  chance  on  the  street  after 
her  baby  was  bom,  and  after  a  former  charge 
against  blm  had  been  dismissed,  and  promis- 
ed (at  a  time  when  no  charge  was  pending) 
to  shield  him. 

It  Is  urged  that,  the  Jury  having  found  the 
defendant  guilty,  and  the  trial  court  having 
refused  a  new  trial,  this  court  should  not  re- 
view the  question.  I  do  not  think  we  can 
escape  responsibility  so  easily.  Subdivision 
6  of  section  6965,  Balllnger's  Ann.  Codes  & 
St.,  gives  as  a  ground  for  granting  a  new 
trial  the  following:  "When  the  verdict  is 
contrary  to  law  and  evidence."  This  means 
that  somebody  must  pass  upon  the  question 
of  whether  the  Jury  has  returned  a  verdict 
"contrary  to  law  and  evidence."  This  duty 
devolves  first  upon  the  trial  Judge.  If  he  de- 
nies the  motion,  his  niling  can  be  assigned  as 
error  uiwn  appeal.  That  assignment  of  error 
must  then  be  examined  by  this  court.  It  be- 
comes our  duty  to  say  whether  the  ruling 
was  error  or  not.  To  do  so,  we  must  exam- 
ine and  pass  upon  the  evidence.  The  statute 
leaves  us  no  other  course.  To  be  sure  this 
court  should  be  slow  to  reverse  the  action  of 
a  trial  court  In  denying  a  new  trial  because 
of  alleged  insufficiency  of  evidence,  and  es- 
pecially where  the  trial  Judge  Is  of  the  abil- 
ity and  character  of  him  who  presided  at 
this  trial.  But  where  this  court  is  clearly 
convinced  that  the  verdict  Is,  In  the  language 
of  the  statute,  "contrary  to  law  and  evi- 
dence," It  Is  the  duty  of  the  court  to  set 
aside  the  verdict,  theivby  correcting  the  er- 
ror of  the  trial  court  in  not  so  doing.  Above 
and  beyond  all  technical  considerations  Is 
the  paramount  and  inflexible  demand  of  our 
Jurisprudence  that  every  defendant  shall  be 
entitled  to  a  fair  trial  and  be  convicted  of 
crime  only  upon  evidence  showing  his  guilt 
beyond  a  reasonable  doubt.  How  any  court 
can  say  that  this  evidence  shows  this  defend- 
ant to  be  guilty  beyond  any  reasonable  doubt, 
or  bold  that  any  Jury  might  properly  have 
so  found,  is  more  than  I  can  understand. 

The  statute  making  It  a  felony  for  a  man 
to  have  Illicit  sexual  Intercourse  with  a  girl 
under  18  Is  a  good  law.  It  was  Intended 
to  protect  Innocent,  Inexperienced,  Imprudent 
girls.  It  was  not  enacted  for  the  benefit  of 
"streetwalkers,"  nor  as  an  encouragement  to 
blactmallers.  Every  conviction  like  the  one 
before  us  Is  calculated  to  bring  this  law  Into 
disrepute.  A  noted  Judge  once  said  that 
rape  was  a  hard  charge  to  prove,  and  a  much 
barder  one  to  disprove.    The  latter  portion 


of  this  observation  becomes  especially  perti- 
nent if  a  conviction  is  to  be  sustained  up<Mi 
such  testimony  of  a  confessed  perjurer  as 
we  find  here.  Few  things  militate  against 
a  good  law  more  than  an  unjust,  unreii!<on- 
able,  and  offensive  enforcement  thereof  In  a 
manner  whereby  Its  spirit  and  purpose  are 
sacrificed  to  its  letter  or  form.  Such  a  pro- 
ceeding tends  tb  discredit  the  statute  and  to 
defeat  its  usefulness  and  legitlniate  oiijects. 
I  think  the  law  and  Justice  demand  a  re- 
versal of  the  Judgment  In  this  case. 


FORSTEB  et  al.  ▼.  RAZNIK  et  al.     (HOlr 

lAND  BANK,  Intervener). 
(Supreme  Court  of  Washington.    Aug.  2,  1907.) 

1.  MuNiriPAi,   Corpora TtoNS— Streets  —  Ob- 
struction— Injunction— EsTOPPEi- 

A  strip  of  land,  alleged  to  have  been  dedi- 
cated as  an  alley,  wns  never  used  as  such  at 
any  time,  and  defendants  and  their  predocessors 
in  interest  for  more  than  20  years  were  in  ac- 
tual, open,  and  notorious  possession  of  the  same 
under  color  of  title  and  claim  of  ownei-sbip. 
During  tiiis  time  it  was  assessed  annually  for 
taxes,  with  pos.sibly  one  or  two  exceptions,  and 
such  taxes  were  paid,  as  were  also  special  as- 
sessments levied  against  it,  and  a  permanent 
building  was  erected  thereon,  all  of  which  was 
witiiout  objection  from  plaintiffs  or  tlieir  pred- 
ecessors in  interest  who  were  adjoining  land- 
owners. The  city  council  at  one  time  adopted  a 
resolution  reciting  that,  whereas  there  was  some 
controversy  concernins  the  matter,  they  thereby 
disclaimed  all  rif;ht  to  the  same  as  a  public 
alley,  and,  though  subsequently  assuming  a  dif- 
ferent attitude,  it  did  not  open  or  use  the  strip 
as  an  alley.  Ileld  that,  though  mere  adverse 
possession  was  Insufficient  to  acquire  title  to  a 
public  alley,  yet  plaintiffs  were  estopped  to 
question  defendants'  right  to  occnpy  the  strip 
of  land  and  to  maintain  an  action  to  enjoin 
them  from  obstructing  the  same. 

2.  Injunction— Pabties  —  Highways  —  Ob- 
struction. 

A  mortRaRee  of  a  strip  of  land  alleged  to 
have  been  dedicated  as  an  alley  is  a  proper  par- 
ty, though  possibly  not  a  necessary  one,  to  an 
action  to  enjoin  th«  obstruction  of  the  same. 

Appeal  from  Superior  Court.  Spokane 
County;    Henry  L.  Kcnnan,  Judge. 

Action  by  Minnie  C.  Forster  and  anotlier 
against  Hannah  Raznik  and  others,  iu  which 
the  Holland  Bank  intervened.  From  a  judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

Merritt,  Oswald  &  Merritt,  for  appellants. 
Post,  Avery  &  HIgglns,  for  respondent  Hol- 
land Bank.  Robertson  &  Rosenhaupt,  for 
respondents  Hannah  RaznIk  and  others. 

ROOT,  J.  This  la  an  action  to  enjoin  re- 
spondents, except  the  Holland  Bank,  inter- 
vener, from  obstructing  a  strip  of  land 
claimed  by  appellants  to  be  an  alley,  In  the 
city  of  Spokane.  The  Holland  Bank,  claim- 
ing to  have  a  mortgage  covering  said  par- 
cel of  land,  was  permitted  to  Intervene.  The 
trial  court  found  that  this  portion  of  land 
had  been,  In  effect,  originally  dedicated  as 
an  alley,  but  that  the  appellants  were  es- 
topped from  maintaining  this  action.   Where* 
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upon  a  judgment  of  dismissal  was  entered, 
from  which  this  appeal  Is  prosecuted. 

The  parcel  of  land  Involved  Is  1414  feet 
•wide,  and  lies  between,  or  marks  the  bound- 
ary of,  two  additions  to  said  city,  and  If 
treated  as  an  alley  it  would  connect  River- 
side and  Sprague  avenues.  It  was  the  con- 
tention of  respondents  that  this  parcel  of 
land  was  never  intended  as  an  alley  or  pub- 
lic way  by  those  who  platted  the  additions 
mentioned.  They  further  contend  that,  even 
if  It  be  held  to  have  been  dedicated  as  an  al- 
ley when  the  plats  were  filed,  nevertheless 
these  appellants  and  their  predecessors  in 
interest  have  been  guilty  of  such  laches  as 
to  estop  them  from  maintaining  this  action. 
The  appellants,  as  owners  of  a  lot  abutting 
upon  said  parcel  of  ground,  claim  an  ease- 
ment therein  and  thereover  as  a  public  al- 
ley, and  urge  that  the  defense  of  respondents 
Is  In  effect  a  claim  of  title  by  adverse  pos- 
session, which  cannot  be  asserted  In  and 
to  a  public  street  or  alley,  and  rely  especial- 
ly In  support  of  their  contention  upon  West 
Seattle  v.  West  Seattle,  etc.,'  Co.,  38  Wash. 
SSn,  80  Pac.  549,  and  Rapp  v.  Stratton,  41 
Wash.  263,  83  Pac.  182.  It  appears  that  this 
Btrlp  of  land  was  by  the  makers  of  the  plat 
of  one  of  these  additions,  some  years  after 
the  filing  of  said  plat,  conveyed,  or  attempt- 
ed to  be  conveyed,  to  Frank  H.  Graves,  by 
warranty  deed,  In  October,  1885,  and  after 
various  mesne  conveyances  a  deed  thereof 
was  made,  by  one  of  his  successors  in  Inter- 
est, to  the  respondents  Baznik.  The  ground 
appears  never  to  have  been  used  at  any 
time  as  an  alley.  In  1887  the  city  council  of 
Spokane  adopted  a  resolution  reciting  that, 
whereas  there  was  some  controversy  con- 
cerning the  matter,  th^  were  of  the  opin- 
ion that  the  city  had  no  vested  right  In 
said  ground,  and  thereby  disclaimed  all 
rights  to  the  same  as  a  public  alley  or  high- 
way. Subsequently  the  city  appears  to  have 
assumed  a  different  attitude,  although  it  did 
not  open  or  use  the  strip  as  an  alley.  It  has 
been  assessed  annually,  with  possibly  one 
or  two  exceptions,  since  1885,  by  or  for  the 
city,  and  the  taxes  were  always  paid.  Spe- 
cial assessments  were  also  levied  against  It 
by  the  city  for  the  Improvement  of  River- 
side avenue,  Bernard  street,  and  Sprague 
avenue;  some  of  these  having  the  effect  of 
lessening  the  amount  assessed  upon  ai>pel- 
lants'  property  abutting  thereupon.  A  build- 
ing was  erected  thereon  In  1887,  and  a 
permanent  building  In  1897.  The  defendants 
Baznik  and  tlieir  predecessors  appear  to  have 
been  for  more  than  20  years  last  past  in  the 
actual,  open,  and  notorious  possession  un- 
der color  of  title  and  claim  of  ownership. 
Xelther  appellants  nor  their  ancestors  are 
shown  to  have  objected  to  this  possession, 
or  to  have  made  any  protest  against  the  im- 
provement or  occupation  of  said  strip  of  land 
by  said  defendants  and  their  grantors. 
There  was  evidence  that,  when  these  defend- 
ants constructed  the  permanent  building  re- 


ferred to,  the  west  wall  tliereof  was  connect- 
ed with  the  east  wall  of  a  building  owned 
by  these  appellants  or  their  predecessor  In 
interest,  by  consent. 

We  think  the  Judgment  of  the  trial  court 
was  correct.  As  said  by  appellants,  this 
court  has  decided  that  mere  adverse  posses- 
sion is  not  sufllcleut  to  acquire  title  to  an  al- 
ley or  public  street.  But  in  one  of  the  cases 
referred  to,  that  of  West  Seattle  v.  West 
Seattle,  etc.,  Co.,  the  court  said:  "We  hold, 
on  both  principle  and  authority,  that  a  mu- 
nicipality is  not  barred  of  Its  right  to  remove 
an  obstruction  from  a  public  street  by  mere 
lapse  of  time.  Some  other  element  of  estop- 
pel must  enter  into  the  case.  Mere  lapse  of 
time  and  the  payment  of  personal  taxes  on 
the  improvements  are  here  relied  on.  These 
are  Insufficient."  It  would  seem  that  this 
language  clearly  implies  that  a  case  might 
arise  where  an  element  of  estoppel  would 
prevent  the  occupant  of  an  alley  or  street 
from  being  disturbed,  and  such  Is  undoubted- 
ly the  law.  In  Northern  Pacific  Ry.  Co.  t. 
Ely,  25  Wash.  384,  65  Pac.  555,  54  L.  B.  A. 
526,  87  Am.  St  Rep.  766,  it  was  said:  "If 
the  doctrine  of  estoppel  can  ever  be  Invoked, 
it  seems  to  us  that  it  should  be  invoked  in 
this  case  against  the  appellant.  In  any 
event,  the  question  of  protecting  the  rights 
of  the  government  is  not  one  which  can  be 
raised  by  the  appellant.  •  •  •  The  ap- 
pellant should  not  be  allowed  to  escape  the 
consequences  of  its  own  wrongful  acts,  and 
reap  a  fraudulent  benefit,  by  pleading  the 
rights  of  the  government.  Indeed,  ovi  gov- 
ernment is  presumably  founded  upon  equita- 
ble principles,  not  in  theory  alone,  but  in 
practice,  and  the  citizen  has  a  right  to  ex- 
pect equitable  treatment,  even  at  the  hands 
of  the  government;  and  It  has  been  held  that 
in  good  conscience  the  government  Is  fre- 
quently estopped  from  asserting  rights  which 
would  destroy  the  equitable  rights  of  th« 
citizen."  The  court  cited  State  ex  rel.  At- 
torney General  v.  Janesvllle  Water  Power 
Co.,  92  Wis.  496,  66  N.  W.  612,  82  L.  R.  A. 
391,  and  Commonwealth  ex  rel.  Attorney 
General  v.  Bala  &  B.  M.  Turnpike  Co..  158 
Pa.  47,  25  Atl.  1105,  in  the  latter  of  which 
cases  it  was  said,  in  substance,  that  the 
question  involved  was  not  one  under  the 
statute  of  limitations,  but  of  laches,  which 
might  be  Imputed  to  the  state  as  well  as  to 
an  individual — that  while  time  did  not  run 
as  against  the  state,  yet  the  lapse  of  time, 
together  with  other  elements,  might  work 
an  estoppel,  even  as  against  the  sovereign. 
In  the  case  of  Spokane  Street  Railway  Co.  v. 
Spokane  Falls,  6  Wash.  521,  33  Pac.  1072, 
a  ca.se  where  a  street  railway,  not  having 
authority  under  its  franchise  so  to  do,  had 
taken  possession  of,  used,  and  made  valua- 
ble Improvements  in  certain  streets,  and  oc- 
cupied the  same  in  the  operation  of  its  road 
for  over  two  years,  this  court  said:  "A  mu- 
nicipal corporation  should  not  be  permitted 
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to  stand  by  and  see  large  amounts  of  mon- 
ey invested  in  entei-prlses  of  this  sort  by 
persons  who  act  under  the  mistaken  view 
that  they  have  legal  authority.  In  this  case 
the  appellant  had  authority  by  ordinance  to 
lay  down  a  street  railroad  upon  a  number 
of  stre(>ts.  It  mistook  its  rights  and  placed 
a  part  of  its  track  In  a  place  not  designated 
in  the  ordinance.  Technically,  It  had  no 
right  to  put  its  track  where  It  did,  but 
•  •  •  the  municipal  officers  •  •  •  knew 
that  the  track  was  being  laid  on  Division 
street,  and  no  objection  was  made.  •  •  * 
The  general  rule  would,  of  course,  be  that 
franchises  of  this  kind  could  not  be  acquir- 
ed except  by  the  action  of  the  corporation, 
which  must  be  taken  by  ordinance,  but  the 
statute  In  question  does  not  prohibit  the 
courts  from  declaring  an  estoppel  against 
the  city  in  other  matters  in  the  same  manner 
that  they  would  as  against  private  persons." 
In  the  case  of  State  ex  rel.  Grinsfelder  v. 
Street  Railway  Co..  19  Wash.  518,  53  Pac. 
719,  41  L.  R.  A.  515.  67  Am.  St.  Rep.  739, 
where  a  street  railroad  company  had  occu- 
pied certain  streets  In  which  It  had  operated 
its  railway  line  for  several  years  without  a 
grant,  privilege,  or  franchise  from  the  city 
or  coxTOty,  It  was  stated  that  the  city  could 
not  object  to  the  further  occupation  of  said 
streets  by  said  company. 

It  is  urged  by  the  appellants  that  the  oc- 
cupation of  this  strip  of  land  was  an  ob- 
struction In  a  public  alley,  and  consequently 
a  nuisance  and  a  constantly  recurring  nul- 
tfiauce,  by  reason  of  which  respondents  could 
gain  no  property  rights  whatever.  If  there 
had  been  no  question  as  to  the  dedication  of 
the  strip  of  land,  and  It  bad  been  conceded 
at  all  times  that  the  same  was  a  public  al- 
ley, there  would  be  more  force  In  this  argu- 
ment; but  it  appears  that  these  defendants 
and  their  grantors  had  for  many  years  re- 
garded and  treated  It  as  If  It  were  not  an 
alley,  and  as  If  it  had  never  been  dedicated; 
and  the  action  of  the  city  council,  whether 
valid  or  otherwise.  In  disclaiming  any  rights 
to  the  land  as  an  alley,  would  tend  to  con- 
firm them  in  the  belief  that  it  was  their 
property,  and  not  that  of  the  public:  and  the 
silence  of  appellants  and  their  predecessors 
in  interest,  while  this  parcel  of  land  was 
being  built  upon,  occupied,  and  used  for  so 
many  years,  would  seem  to  be  a  strong  In- 
dication that  they  had  acquiesced  In  the  be- 
lief that  the  strip  was  not  a  public  alley.  It 
would  probably  .serve  no  good  purpose  to 
analyze  the  evidence  In  detail.  We  think, 
from  a  consideration  of  all  of  the  evidence 
and  admitted  facts  In  the  case,  that  the  ap- 
pellants ought  not  to  be  heard  to  question 
the  right  of  defendants  to  occupy  the  strip 
of  land  involved  herein. 

As  to  the  right  of  the  Holland  Bank  to 
intervene,  we  think  it  was  a  proper,  although 
possibly  not  a  necessary,  party.  We  see  no 
error  in  the  action  of  the  trial  court  in  per- 
mitting the  bank  to  intervene. 


The  Judgment  of  the  superior  court  Is  af- 
firmed. 

FULLEUTON,  CROW,  and  MOUNT,  JJ., 
concur. 


O'COXXELL  V.  .MARVIN  et  al. 
(Supreme  Court  of  Washington.    Aug.  5,  1907.) 

PBINCIPAI,     and     AciKNT    —     .VOENCY     DISTIN- 
GUISHED FBOM  Other  Rel.^tioss. 

Plaintiff  purchased  real  property  from  an- 
other for  bis  accommodation,  giving  him  the 
privilese  of  reselliug  it  at  a  net  price  to  plain- 
tiff. I'laintiff's  vendor  listed  the  property  with 
defendants,  real  estate  agents,  who  found  a 
prospective  purchaser  and  received  as  earnest 
money  two  drafts  payable  to  themselves.  Piain- 
tilf,  tliough  willing  to  sell  on  the  terms  propos- 
ed, declined  to  execute  a  contract  of  sale  unless 
a  larf;er  sum  tiian  was  tendered  him  was  paid 
as  earnest  money,  whereuiwn  the  larger  draft 
was  indorsed  to  him  by  defendants ;  the  sum 
tendered  having  equaled  the  amount  of  the  oth- 
er. Held,  that  defendants  were  not  agents  of 
plaintiff,  and  hence  their  act  in  indorsing  the 
draft  was  not  plaintiff's  act,  and,  the  same  hav- 
ing been  dishonored,  they  were  liable  on  their 
indorsement. 

Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tollman.  Judge. 

Action  by  William  L.  O'Conuell  against 
Charles  E.  Marvin  and  others,  doing  busi- 
ness as  Charles  E.  Marvin  &  Sons  Company. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

M'Bride,  Stratton  &  Dalton,  for  appellants. 
Samuel  Morrison,  for  respondent. 


PER  CURIAM.  This  Is  an  action  upon  a 
bank  draft.  The  draft  in  question  was  taken 
by  the  appellants  in  part  payment  of  the 
purchase  price  of  certain  real  proi)erty  own- 
ed by  the  respondent,  and  which  the  appel- 
lants, who  are  real  estate  agents,  held  for 
sale.  It  appears  from  the  record  that  in 
1!X»4  the  property  was  owned  by  one  Cum- 
mings.  Cunimlngs  at  that  time  was  iu  need 
of  money,  and  the  respondent  purchased  the 
property  of  him  at  an  agreed  price  for  his 
accommodation,  and  at  the  same  time  gave 
Cummings  the  privilege  of  reselling  It  at  a 
net  price  to  the  respondent  of  a  fixed  sum, 
agreeing  to  give  him  all  that  he  could  ob- 
tain for  the  propertj-  over  and  above  the 
sum  so  fixed.  Cummings  listed  the  property 
with  the  appellants.  In  October,  1905,  the 
appellants  found  a  prospective  purchaser  In 
one  A.  J.  Palmour,  and  received  as  earnest 
of  the  prospective  sale  his  draft  on  Molson's 
Bank  of  Port  Arthur,  Ontario,  for  $100,  and 
his  draft  on  A.  V.  Palmour  of  the  same  place 
for  $400:  the  latter  draft  being  the  draft 
in  suit.  Cummings  was  notified  of  the  pros- 
pective sale  by  the  appellants,  and  he  in 
turn  approached  the  i-espondent  and  asked 
him  to  enter  Into  a  written  contract  agree- 
ing to  sell  the  property  on  payment  of  the 
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purchase  price  ou  or  before  Xovenil)er  1, 
1005,  tendering  him  at  the  snnie  time  the 
appellants'  check  for  $100.  The  respondent 
told  Cummings  that  he  was  willing  to  sell 
ou  the  terms  proiwsed,  but  did  not  want  to 
tie  up  the  property  until  November  Ist  for 
such  a  small  sum,  and  unlesa  a  larger  sum 
as  earnest  money  could  be  paid  he  would 
not  sign  the  contract.  Cummings  thereupon 
told  him  to  call  at  the  appellants'  offices  the 
next  morning,  when  he  thought  the  matter 
could  be  arranged.  The  respondent  did  call 
as  requested,  and  after  some  negotiation 
the  appellants  agreed  to  indorse  and  turn 
over  to  him  the  $400  draft.  The  contract 
was  thereupon  signed  and  the  draft  delivered 
to  the  respondent.  The  respondent  presented 
the  draft  to  his  banlier,  when  it  was  discover- 
ed that  It  had  not  been  indorsed  by  the  ap- 
pellants. He  returned  with  It  shortly  there- 
after to  them,  received  their  Indorsement, 
and  had  it  forwarded  for  collection.  The 
drawee  failed  to  honor  the  draft,  and  it  was 
returned  to  the  respondent,  who  thereupon 
called  upon  the  appellants  to  make  good 
their  indorsement,  and  on  their  refusing  to 
do  so  instituted  this  action. 

The  contract  of  sale  above  mentioned  was 
as  follows: 

"Seattle,  Wash.,  Oct.  3,  'Go. 

"Received  from  Chas.  E.  Marvin  &  Sons 
Co.,  for  account  of  a  client,  four  hundred  dol- 
lars, as  surety  deposit  payment  made  by 
them  on  purchase  made  by  their  client  of 
seventeen  (17)  acres  of  land  near  the  mouth 
of  the  Duwamisb  river  and  known  as  the  'E. 
M.  Tatterson  tract'  and  particularly  describ- 
ed as  follows:  Beginning  at  a  point  on  the 
west  line  thereof,  distant  21.38  rods  south  of 
the  north  line  thereof;  thence  east  12.5.46 
rods,  more  or  less,  to  a  point  distant  24.54 
rod«  from  the  east  line  of  said  southwest 
quarter;  thence  south  14°  22'  east,  17.00  rods; 
thence  south  39°  ejist,  5.,'iO  rods,  to  a  point 
distant  16.75  rods  west  from  the  east  line 
of  said  southwest  quarter;  thence  west  133.- 
25  rods,  more  or  less,  to  the  west  line  of 
said  southwest  quarter;  thence  north,  along 
said  west  line,  21.37  rods,  to  the  place  of 
beginning.  The  purchase  price  of  this  prop- 
erty is  thirty-seven  hundred  ($3,700)  dollars 
to  me,  with  a  condition  that  any  margin 
which  you  secure  in  selling  this  property 
above  thirty-seven  hundred  dollars  shall  be 
the  total  brokerage  allowed  you  for  selling 
the  property. 

"Payments:  Pour  hundred  ($400)  Dft.  the 
receipt  of  which  is  hereinabove  acknowledg- 
ed and  thlrtj'-three  hundred  dollars  ($3,300) 
payable  on  or  before  November  Ist,  1903;  the 
object  of  the  extension  being  to  enable  you 
to  have  the  time  till  November  1st,  1905,  to 
fully  close  up  the  deal  If  necessary.  If  not 
closed  by  this  time  the  four  hundred  ($400) 
shall  be  forfeited,  with  the  condition.  If  the 
title  is  not  satisfactory  and  complete  to  your 
attorney,   I   will   return   the   four    hundred 


dollars  (400)  received  this  day.    Deed  to  be 
made  as  ordered. 

"W.  L.  O'ConncIl. 
"Witness:    M.  J.  Cummings." 

The  appellants  contend  that  they  are  not 
liable  on  their  indorsement  for  the  reason 
that  they  were  the  respondent's  agents,  au- 
thorized by  him  to  sell  the  property,  and 
that  when  they  did  sell  it  and  took  the  draft 
from  the  purchaser  they  took  it  as  the  re- 
spondent's property,  and  their  indorsement 
wa«  nothing  more  than  a  means  of  trans- 
ferring the  legal  title  to  the  respondent,  be- 
ing necessary  because  the  draft  was  payable 
to  them;  and  they  cite  cases  maintaining  the 
rule  that  an  agent  who  takes  negotiable 
paper  in  his  own  name  and  Indorses  the 
same  to  his  principal  is  not  liable  thereon, 
unless  it  Is  expressly  agreed  or  intended 
that  he  shall  assume  a  personal  liability. 
But  we  think  this  rule  has  no  application 
here.  The  appellants  were  In  no  sense  the 
agents  of  the  respondent.  They  were  not 
empowered  to  make  contracts  for  him  or  in 
his  name,  nor  did  they  bear  to  him  any 
fiduciary  relation  whatever.  On  the  con- 
trary, they  dealt  with  him  at  arm's  length, 
and  owed  him  only  that  duty  that  every  man 
owes  to  another  with  whom  he  contracts, 
namely,  to  deal  honestly  and  not  overreach 
his  co-contractor  by  fraud  or  deceit.  The 
appellants'  act,  therefore.  In  indorsing  the 
check,  was  not  the  act  of  the  respondent 
Did  they  Indorse  it,  then,  for  the  purpose 
of  obligating  themselves  upon  It?  We  think 
there  can  be  no  dispute  upon  this  question. 
The  indorsement  was  without  limitation  of 
any  kind,  and  the  draft  was  delivered  as  a 
payment  to  the  respondent  under  a  contract 
entered  Into  between  him  and  the  appel- 
lants, to  be  returned  by  him  only  on  condi- 
tion that  the  title  lie  had  to  the  land,  when 
called  upon  to  make  a  deed,  was  not  satis- 
factory to  the  appellant's  attorney.  There 
was  no  forfeiture  under  tlils  condition.  The 
draft,  therefore,  l>ecame  the  absolute  prop- 
erty of  the  respondent,  and  he  had  the  right 
to  enforce  it  against  the  Indorsers,  as  well 
as  against  the  drawer. 

The  Judgment  is  affirmed. 


CITY  OF  SEATTLE  v.  PUGET  SOUND 

IMP.  CO. 

(Supreme  Court  of  Washington.    Aug.  5,  1907.) 

lNnE>fNlTY    —    NKOLIOENCE    —    ItBCOVERT 

Against  City— Uecovert  Over  by  CrrY. 
Wliere  the  owner  of  premises  abutting  on 
a  street  placed  trai>-doors  in  the  sidewalk,  aud 
owing  to  the  unsafe  condition  of  the  doors  a 
petlestrian  sustained  injuries  for  which  he  re- 
covered from  the  city,  it  was  entitled  to  recover 
over  against  the  owner  of  the  premises. 

(Kd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indemnity,  |§  30,  31.] 

Appeal  from  Sui)erlor  Court,  King  Coun- 
ty; Geo.  E.  Morris,  Judge. 
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Action  by  the  city  ot  Seattle  against  the 
Puget  Sound  Improvement  Company.  From 
a  judgment  In  faTor  of  plaintiff,  defendant 
appeals.    Affirmed. 

Bausman  &  Kelleher,  Peters  &  Powell, 
and  R.  P.  Oldham,  for  appellant  Scott  Cal- 
houn and  Elmer  E3.  Todd,  for  respondent. 

MOUNT,  J.  This  action  was  brought  by 
toe  respondent  to  recover  over  from  the  ap- 
pellant the  amount  of  a  Judgment  for  per- 
sonal injuries  recovered  by  C.  S.  Smith 
against  the  city,  and  paid  by  the  city.  The 
case  was  tried  to  the  court  without  a  jury, 
and  a  judgment  was  rendered  against  the 
appellant.  The  appellant  alleges  that  the 
court  erred  In  overruling  a  demurrer  to  the 
complaint  and  In  making  certain  findings  of 
fact. 

The  material  allegations  of  the  complaint 
are  as  follows:  "That  Second  avenue  is  now 
and  was  at  all  times  herein  mentioned  a  pub- 
lic street  In  said  city  of  Seattle,  being  one 
of  the  principal  streets  in  said  city  and  a 
common  thoroughfare,  '  and  as  such  much 
used  by  the  public;  that  at  all  times  herein 
mentioned  said  defendant  was  the  owner  of 
lots  1  and  4,  in  block  6,  of  the  plat  of  the 
town  (now  city)  of  Seattle,  as  laid  off  by 
C.  D.  Borcn  and  A.  A.  Denny,  In  the  coun- 
ty of  King,  state  of  Washington;  that  at  all 
times  herein  mentioned  there  was  situated 
on  said  lot  a  four-story  brick  building,  known 
as  the  'Boston  Block,'  and  under  the  side- 
walk on  Second  avenue  in  front  of  said  lots, 
particularly  In  front  of  that  store  building 
In  said  block  known  as  'No.  722  Second  Ave- 
nue,' in  said  city,  said  defendant  maintained 
an  area  way,  and  at  or  near  siild  store 
building  in  said  sidewalk  maintained  a  trap- 
door down  Into  fald  area  way  and  cellar,  be- 
neath said  sidewalk;  that  on  the  night  of  the 
19th  of  October,  1901,  and  for  many  months 
prior  thereto,  the  defendant  had  negligently 
and  carelessly  maintained  said  trap-door  In 
said  sidewalk  as  aforesaid;  that  said  trap- 
door, which  was  made  of  iron,  was  unlaw- 
fully and  dangerously  raised  above  the  sur- 
face ot  the  adjoining  sidewalk  for  a  height  of 
from  two  to  three  Inches;  that  said  opening 
In  the  side^yaik  was  covered  as  aforesaid  by 
iron  trap-doors,  which  met  over  the  middle 
of  said  opening;  that  at  said  point  of  meeting 
one  of  said  iron  doors  projects  above  the  oth- 
er, and  said  Iron  doors  had  become  on  the 
surface  worn  smooth,  and  at  all  times  were 
slippery  and  dangerous  to  life,  and  to  trav- 
elers using  the  same  in  walking  over  said 
sidewalk  In  the  ordinary  and  usual  manner ; 
that  said  defendant  carelessly  and  negligently 
failed  to  place  any  danger  signals  as  a  warn- 
ing around  or  about  said  defective  place  in 
said  street  and  sidewalk  and  said  obstruc- 
tion thereon  contained ;  that  on  the  night  of 
said  19th  of  October,  1901,  one  Christina  D. 
Smith,  while  lawfully  traveling  along  said 
Second  avenue,  at  or  near  No.  722  Second 


avenue^  stumbled  on  said  Iron  doors,  and, 
the  same  then  and  there  being  slippery, 
stumbled,  slipped,  and  fell,  and  was  thereby 
thrown  on  said  iron  doors  on  said  sidewalk 
and  ground,  and  therefrom  she  sustained 
great  and  severe  Injuries."  Tben  follow  al> 
legations  of  the  extent  of  the  injuries  to 
Mrs.  Smith;  that  she  duly  presented  her 
claim  to  the  city  for  damages;  "that  there- 
after, to  wit,  on  or  about  the  11th  day  of 
February,  1902,  said  Christina  D.  Smith  and 
Lee  Smith,  her  husband,  Instituted  an  action 
in  the  superior  court  of  King  county,  Wash,, 
to  recover  damages  against  the  city  of  Seat- 
tle on  aoi'ount  of  said  Injuries  so  received  as 
aforesaid,  which  cause  Is  numbered  34,982 
In  the  flies  of  said  court;  that  said  city  <rf 
Seattle  duly  defended  against  said  action, 
and  Issues  were  joined  therein,  and  a  trial 
was  had  upon  said  issues  in  said  court  on 
January  29,  1903,  resulting  in  a  verdict  In 
favor  of  said  Christina  D.  Smith  and  her 
husband  in  the  sum  of  17,653;  that  said 
city  of  Seattle  duly  filed  its  motion  for  a 
new  trial,  which  said  motion  was  denied 
by  the  court,  and  Judgment  entered  upon  said 
verdict  in  the  sum  of  $7,633  and  costs  against 
said  city;  that  from  said  judgment  the  city 
of  Seattle  duly  appealed  to  the  Supreme 
Court  of  the  state  of  Washington,  and  there- 
after the  Supreme  Court  of  the  state  of 
Washington  affirmed  said  judgment  of  the 
superior  court,  with  costs;  that  thereafter, 
on  the  23d  day  of  December,  1903,  the  re- 
mittitur from  the  Supreme  Court  affirming 
said  judgment  was  filed  in  the  office  of  the 
clerk  of  said  superior  court,  and  final  Judg- 
ment was  entered  against  said  city  of  Seat- 
tle for  $7,633  and  costs,  amoimting  to  $180.- 
15 ;  that  on  said  23d  day  of  December,  1903, 
the  city  of  Seattle  was  forced  to  and  did 
pay  said  judgment,  with  interest  and  costs 
amounting  in  the  aggregate  to  $8,151.91; 
that  in  adilitlon  thereto  said  city  of  Seattle 
was  forced  to  and  did  expend  as  necessary 
expense  in  defending  said  suit  and  in  prose- 
cuting said  appeal  the  sum  of  $500."  Then 
follows  an  allegation  of  notice  to  the  appel- 
lant to  defend  the  suit 

Upon  the  sufficiency  of  this  complaint  the 
appellant  argues  that  the  complaint  shows 
that  the  appellant  and  the  city  were  Joint 
tort-feasors,  and,  since  there  can  be  no  in- 
demnity by  one  Joint  tort-feasor  against  an- 
other, there  can  be  no  recovery  in  tliis  case. 
But,  as  we  :«ad  the  allegations  of  the  com- 
plaint, we  find  nothing  in  it  to  Justify  the 
conclusion  that  the  city  and  the  appellant 
were  Joint  tort-feasors.  The  allegations  are 
that  the  defendant  maintained  an  area  way 
beneath  the  sidewalk  and  trap-doors  In  the 
sidewalk;  that  the  trap-doors  were  care- 
lessly and  negligently  maintained  by  defend- 
ant, and  were  unlawfully  and  dangerously 
raised  above  the  surface  of  the  sidewalk 
two  or  three  Inches ;  that  said  doors  were 
worn  smooth  and  slippery,  and  were  danger- 
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ons ;  and  that  defendant  failed  to  protect 
against  sucb  dangers.  Tbeae  allegations  are 
tbat  the  negligence  was  of  tbe  defendant, 
not  of  the  city.  It  Is  true  tbat  it  is  the  duty 
of  tbe  city  to  keep  its  streets  reasonably 
safe,  and  if  tbe  trap-doors  bad  been  placed 
in  tbe  sidewalk  by  tbe  city,  for  tbe  benefit 
of  tbe  city,  it  would  alone  be  liable.  But, 
wbere  tbe  trajj-doors  were  placed  In  the  side- 
walk by  tbe  defendant  for  its  sole  use  and 
benefit  It  was  the  duty  of  the  defendant 
to  properly  and  safely  place  and  maintain 
them.  The  defendant's  negligence  In  regard 
thereto  would  be  construed  as  tbe  city's  neg- 
ligence with  reference  to  third  persons  who 
might  be  injured  thereon,  because  of  the  duty 
of  the  city  to  keep  the  streets  reasonably 
safe.  But,  while  the  city  would  be  liable 
to  third  persons  on  account  of  an  injury 
occasioned  thereby,  it  would  not  be  a  joint 
tort-feasor  with  the  defendant,  because  the 
acts  of  negligence  are  the  wrongful  acts  of 
the  defendant  alone.  The  great  weight  of  au- 
thority seems  to  hold  that  there  can  be  a 
recovery  over  by  a  municipality  where  a  street 
is  rendered  unsafe  by  tbe  wrongful  use  of 
another,  and  where  damages  are  recovered 
against  tbe  municipality  therefor.  The  rule 
Is  stated  as  follows  in  2  Dillon  on  Munici- 
pal Corporations  (4th  Ed.)  {  1035;  "If  a 
ninnictpal  corporation  be  held  liable  for  dam- 
ages sustained  In  consetiuence  of  the  unsafe 
eondltinn  of  the  sidewalks  or  streets,  it  has 
a  remedy  over  against  the  person  by  whose 
wrongful  act  or  conduct  the  sidewalk  or 
street  was  rendered  unsafe,  unless  the  corpo- 
ration was  itself  a  wrongdoer,  as  between 
Itself  and  the  author  of  tbe  nuisance.  •  *  •" 
In  Chicago  v.  Uobblns,  2  Black  (U.  S.)  418, 
17  L.  EVl.  298,  the  Supreme  Court  of  the 
United  States  said :  "It  is  well  settled  that 
a  municipal  conwration,  having  the  exclu- 
sive care  and  control  of  tlie  streets,  is  ob- 
liged to  see  that  they  are  kept  safe  for  the 
passage  of  persons  and  property,  and  to 
abate  all  nuisances  tbat  might  prove  dan- 
gerous; and  if  this  plain  duty  is  neglected,  | 
and  any  one  Is  injured,  it  is  liable  for  the 
damages  sustained.  The  corporation  has,  ' 
however,  a  remedy  over  against  the  party  j 
tbat  is  in  fault,  and  has  so  used  the  streets 
as  to  produce  the  injury,  unless  it  was  also 
a  wrongdoer."  See,  also.  Bobbins  v.  Chicago, 
4  Wall.  {V.  S.)  037,  18  L.  Ed.  427 ;  Washing- 
ton Gaslight  Co.  V.  DLstrlct  of  Columbia,  Kil 
U.  S.  316,  16  Sup.  Ct.  564,  and  note  to  this 
case  In  40  li.  Bd.  712.  In  McXanghton  v. 
Elkhart.  85  Ind.  384,  the  c-ourt  said:  "It  Is 
well  settlrnl  that  when  a  town  or  <'ity  has 
been  compelled  to  pay  damages  on  account  of 
excavations  and  obstructions  in  Its  streets, 
wrongfully  made,  or  lawfully  made  and  neg- 
ligently left  In  a  dangerous  condition,  it  has 
a  right  of  action  over  against  the  antlior  or 
authors  of  the  nuisance  for  the  amount  so 
»1  P.-17 


paid,  and  that,  if  properly  notified  of  tbe  ac- 
tion, such  person  or  persons  are  bound  and 
concluded  b.v  the  Judgment  recovered  against 
tbe  corporation,  as  to  all  questions  adjudicat- 
ed in  such  action."  In  Milford  v.  Holbrook, 
9  Alien  (Muss.)  17,  85  Am.  Dec.  735,  where 
the  town  of  Milford  was  compelled  to  pay 
a  Judgment  on  account  of  injuries  received 
by  one  Day  through  the  falling  of  on  awn- 
ing, tbe  court,  in  sustaining  a  Judgment  over 
in  favor  of  the  town  against  tbe  person 
maintaining  the  awning,  said:  "The  plain- 
tiffs were  not  in  pari  delicto  with  the  defend- 
ant, and  therefore  the  principle  that  one 
Joint  wrongdoer  cannot  have  contribution 
against  another  has  no  pertinency.  The  only 
fault  or  negligence  which  could  be  imputed 
to  tbe  town,  on  tbe  facts  shown,  was  a  fail- 
ure to  remedy  the  nuisance  which  the  de- 
fendant has  caused.  This  is  no  bar  to  their 
claim  for  indemnity."  In  Canandaigua  v, 
Foster,  150  N.  T.  354,  50  N.  E.  971,  41  L.  R. 
A.  554,  06  Am.  St  Hep.  575,  a  Judgment  over 
In  favor  of  the  town  was  sustained.  The 
Court  of  Appeals  of  New  York  said:  "But 
whoever,  even  by  due  permission,  cuts  a 
bole  in  tbe  sidewalk  for  the  benefit  of  bis 
adjoining  proiierty,  must  use  reasonable  care 
to  protect  the  public  from  danger  on  ac- 
count thereof.  Reasonable  care  requires  that 
he  should  provide  a  proper  covering,  inspect 
it  from  time  to  time,  and  repair  it  when 
necessary,  as  otherwise  passers-by,  for  whose 
benefit  the  sidewalk  is  maintained,  may  b« 
injured."  Measured  by  these  rules  tbe  com- 
plaint wan  Bufllclent. 

Appellant  also  contends  tbat  tbe  court 
erred  in  finding  tbat  the  appellant  main- 
tained tbe  traiMloors  and  area  way  beneath 
the  sidewalk,  and  that  appellant  had  con- 
trol thereof.  It  is  admitted  that  tbe  ap- 
pellant owned  the  building,  and  that  tbe  area 
way  and  trap-doors  were  placed  In  tbe  side- 
walk exclusively  for  the  benefit  of  the  build- 
ing, tinder  these  circumstances  it  became 
tbe  duty  of  the  appellant  to  maintain  the 
trap-doors  reasonably  safe  for  passers-by. 
The  evidence  conclusively  shows  that  tbe 
building  was  at  all  times  under  tbe  control 
of  the  appellant  It  is  true  tbe  appellant 
leased  offices  and  storerooms  therein  to  dif- 
ferent tenants;  but  tbe  control  of  the  build- 
ing and  Its  maintenance,  and  tbe  actual  pos- 
ses-slon  of  a  part  of  the  building,  were  in  tbe 
appellant  personally  at  all  times.  Under 
these  circumstances  appellant  would  be  li- 
able. As  relating  to  both  these  points,  the 
rule  is  well  stated  in  Canandaigua  v.  Foster, 
supra,  as  follows:  "While  tbe  owner  cannot 
be  held  liable  in  this  action  for  failing  to  re- 
pair the  entire  sidewalk  in  front  of  his  prem- 
ises, was  he  properly  held  liable  for  falling  to 
keep  in  repair  tbe  grate  itself,  which  was 
his  own  structure?  This  depends  upon  the 
duty  that  he  assumed  when  he  cut  u  hole 
in  the  sidewalk  and   covei-ed  it  with  the 


Digitized  by 


Uoogle 


258 


91  PACIFIC  BEPOBTBR. 


(Cal. 


grate.  That  duty  Included  proper  construc- 
tion In  the  first  place,  and  reasonable  care  on 
the  part  of  the  owner  to  keep  the  grate  In 
repair  thereafter,  as  long  as  he  continued  in 
possession.  The  duty  sprang  from  the  ne- 
cessity of  having  safe  sidewnllvS,  and,  as  the 
necessity  is  continuous,  so  is  the  duty.  Tpon 
no  other  ground  can  the  construction  of  a 
grate  in  a  sidewalk,  which  Is  an  interference 
with  a  public  highway,  be  Justified,  even 
when  permission  Is  duly , granted.  Upon  the 
transfer  of  the  entire  Interest  and  posses- 
sion to  another,  as  the  duty  runs  with  the 
land,  it  would  be  cast  upon  the  grantee.  So 
a  lessee  of  the  entire  premises  and  posses- 
sion thereof  by  the  tenant  would  doubtless 
throw  the  burden  upon  the  latter.  Shear- 
man &  Redfield  on  Negligence  (5th  Ed.)  S$ 
710,  713.  The  conveyance  of  an  undivided 
Interest,  however,  would  not  have  that  effect, 
and  the  demise  of  a  part  of  the  premises 
should  not.  The  obligation  goes  with  the 
land,  and  cannot  be  discharged  by  a  par- 
tial alienation  of  the  land  at  least  unless 
the  alienation,  if  for  a  fixed  term,  car- 
ries with  it  the  exclusive  possession  of  the 
premises  for  that  term.  Entire  possession 
by  a  tenant  from  foundation  to  roof  doubt- 
less involves  the  duty  of  keeping  a  grate 
In  front  of  the  premises  In  repair,  which 
otherwise  rests  on  the  owner  of  the  fee. 
But  whoever,  even  by  due  permission,  cuts 
a  hole  In  the  sidewalk  for  the  benefit  of 
his  adjoining  property,  must  use  reason- 
able care  to  protect  the  public  from  danger 
on  account  thereof.  Reasonable  care  requires 
that  he  should  provide  a  proper  covering.  In- 
spect it  from  time  to  time,  and  repair  It  when 
necessary,  as  otherwise  passers-by,  for  whose 
benefit  the  sidewalk  is  maintained,  may  be 
Injured.  If  he  parts  with  the  premises,  or 
parts  with  the  iwssession  thereof  for  a  pe- 
riod, the  burden  falls  on  his  successor  in 
title  or  possession.  If  be  transfers  either 
title  or  possession  in  part  only,  he  does  not 
escape  the  burden.  The  implied  duty  as- 
sumed when  the  bole  was  cut  and  the  grate 
placed  over  it  requires  reasonable  precau- 
tion on  the  part  of  the  owner  to  protect  the 
public  as  long  as  be  remains  the  owner  and 
is  in  possession  of  any  part  of  the  building 
on  the  abutting  land.  He  cannot  cast  the 
burden  of  maintenance  on  the  public,  any 
more  than  he  ooiild  have  cast  upon  them  the 
burden  of  original  construction;  for  the 
grate  is  wholly  for  the  benefit  of  bis  prop- 
erty. Nor  can  he  relieve  himself  of  the  duty 
without  parting  with  the  entire  possession 
of  the  property  benefited;  for  the  safety  of 
the  public  requires  that  the  owner,  as  long 
as  he  is  in  possession  of  any  part  of  the 
property,  should  be  compelled  to  keep  his 
structure  in  the  sidewalk  in  suitable  condi- 
tion for  use  as  a  part  of  the  sidewalk.  As 
the  duty  is  Imposed  by  law  for  the  pub- 
lic safety,  its  extent  is  measured  by  what- 


ever public  safety  requires.  Anything  less 
than  the  alienation  of  the  entire  property, 
either  permanently,  as  by  deed,  or  temporar- 
ily, as  by  lease,  would  leave  the  public  without 
adequate  protection.  A  person  injured  by  a. 
defective  grate  should  not  be  subject  to  the 
hazard  of  ascertaining  the  precise  relation 
existing  between  the  owner  and  one  of  his 
tenants  with  reference  to  the  control  of  the 
grate:  but  a  simple  rule,  resting  upon  owner- 
ship and  possession,  in  wliole  or  In  part,  of 
the  adjai«nt  structure,  is  required  by  sound 
public  policy."  See,  also,  Chicago  v.  Rob- 
bins,  2  Black  (U.  S.)  418,  17  h.  Ed.  2U8: 
Milford  v.  Uolbrook,  supra;  Port  Jervls  v. 
First  National  Bank.  90  N.  I.  550. 

We  find  no  error  in  the  record.    The  Judg- 
ment is  therefore  affirmed. 

HADLET,  C.  J.,  and  FCLLERTON,  CROW, 
and  ROOT,  JJ.,  concur. 


ROBINSON  et  al.  v.  BLOOD  et  al. 

(L.  A.  1,807.) 

(Supreme  Court  of  California.     July  12,  1007.) 

1.  Judgment— By  Defavi-t— Collateral  At- 
tack—Want OF  JraiSDICTlON. 

Where,  in  an  action  by  a  judgment  creditor 
of  a  corporation  to  subject  to  his  judgment  the 
amount  due  from  a  stockholder  on  his  stock 
subscription,  it  appeared  that  the  complaint  in 
which  the  judgment  was  rendered  sufficiently 
stated  a  cause  of  action  to  give  jurisdiction  of 
the  subject-matter,  that  the  summons  was  serv- 
ed on  the  president  of  the  corporation,  and  that 
default  and  judgment  were  duly  entered,  ihe 
judgment  was  not  to  be  held  void  because  of 
want  of  jurisdiction. 

2.  CORPOBATIONS— EMPLOTMENT  OF  ATTORNEY 

— Validity— rBEsuMmoNS. 

Tlie  president  of  a  corporation,  under  an 
authority  given  at  a  meeting  of  the  direct- 
ors, employed  an  attorney  to  defend  a  suit 
brought  against  the  corporation.  The  resolu- 
tion authorizing  the  employment  was  regularly 
entered  in  the  minutes  of  the  corporation,  which 
recited  that  the  meeting  was  called  by  the  i>rcs- 
ident.  Held,  that  a  presumption  that  due  no- 
tice was  given  to  the  directors  was  raised,  ren- 
dering the  employment  valid,  in  the  absence  of 
evidence  to  the  contrary. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §  1300.] 

3.  Same— 1)E  Facto  Officers. 

.\.  director  of  a  cori)oration,  who  has  ceased 
to  be  a  stockholder,  may  continue  to  act  as  a 
de  facto  director,  and  his  acts  are  not  void  as  to 
third  i>ersoDs. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §S  1241,  1242.] 

4.  Same— Termination  of  Corporate  EIxist- 

ENCE. 

Civ.  Code,  i  358,  as  amended  in  1901,  pro- 
vides that,  where  a  corporation  after  its  or- 
ganization shall  lose  its  property  and  shall  fail 
for  two  years  to  elect  officers  and  transact  its 
business,  its  corporate  powers  shall  cease.  A 
corporation  was  engaged  in  defending  a  fore- 
closure suit  on  its  property,  which  was  the  only 
business  it  had.  The  last  net  in  the  defense  was 
had  within  30  days  aft<'r  October  12,  1901.  The 
attorney  conducting  the  defense  sued  the  corpo- 
ration for  its  services  in  August.  ]!»03.  and  rc- 
(■o\er(>d  judgment  in  Soptemi)er.  Tlie  corpora- 
tion did  not  lose  all  of  its  property  until  June 
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28,  1903,  at  which  time  ita  right  of  redemption 
under  the  sale  in  the  foreclosure  suit  expired. 
Held,  that  the  corporation  wag  in  existence  at 
the  commencement  of  the  snit  and  at  tlie  rendi< 
tion  of  a  judgment  against  it  for  the  attorney's 
fees,  rendering  the  judgment  valid. 

5.  Saii£  —  Siooeholdek'b  Liability  —  En- 
forcement. 

The  right  of  a  Judgment  creditor  of  a  cor- 
poration to  pursue  the  stockholders  thereof  to 
compel  payment  of  the  judgment  is  not  defeated 
by  the  subsequent  termination  of  the  corpora- 
tion by  reason  of  Civ.  Code,  §  358,  as  amended 
in  1901,  providing  that,  where  a  corporation 
shall  dispose  of  all  of  its  property  and  shall  fail 
for  two  years  to  elect  officers  and  transact  its 
business,  ita  corporate  powers  shall  cease. 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOh  12,  Corporations,  f  882.] 

6.  Same— Corporate  Existence. 

Civ.  Code,  S  358,  as  amended  in  1901,  pro- 
Tides  that  the  incorporation  of  a  corporation 
claiming  in  good  faith  to  be  a  corporation  and 
doing  business  as  such  shall  not  be  inquired  in- 
to collaterally  In  any  private  suit  to  which  it 
may  be  a  party,  and  where  a  company  claiming 
in  good  faith  to  be  incorporated  has  been  doing 
business  for  10  consecutive  years  as  a  corpora- 
tion no  such  inquiry  shall  be  made  by  any  per- 
son. A  corporation  was  organized  in  1887,  and 
it  claimed  in  good  faith  to  be  a  corporation  and 
did  business  as  such  until  1901.  Thereafter  a 
creditor  obtained  judgment  against  it  and  sought 
to  pursue  a  stockholder  to  compel  payment  of 
the  judgment.  Held,  that  the  stockholder  could 
not  question  the  existence  of  the  corporation, 
[EU.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  12,  Corporations,  |  77.] 

In  Bank.  Appeal  from  Superior  Court, 
Santa  Barbara  County;  Felix  W.  Ewing, 
Judge. 

Actima  by  Martha  A.  Robinson  and  an- 
other against  James  A.  Blood  and  another. 
From  a  Judgment  for  plaintiffs,  defendant 
James  A.  Blood  appeals.    AfDrmed. 

W.  S.  Day,  for  appellant  Bicharda  & 
Carrier,  for  respondents. 

SHAW,  J.  This  Is  an  action  by  the  plain- 
tiffs, as  Judgment  creditors  of  La  Serena 
Land  &  Water  Company,  a  corporation, 
against  James  A.  Blood,  a  stockholder  of  the 
corporation.  In  the  nature  of  a  creditors'  bill, 
to  subject  to  the  payment  of  the  plaintiffs' 
Judgment  the  amount  due  from  Blood  to  the 
corporation  upon  bis  subscription  to  the  capi- 
tal stock  thereof.  Judgment  was  entered 
In  the  court  below  against  Blood,  from  which 
be  appeals. 

The  defenses  set  up  by  Blood  are  tbat  the 
previous  Judgment  In  favor  of  the  plaintiff" 
against  the  corporation  is  void,  both  for  lack 
of  Jurisdiction  and  because  of  fraud  and  col- 
lusion between  plaintiffs  and  the  president  of 
the  corporation  In  obtaining  It;  tbat  the 
corporation,  at  the  time  the  former  suit  was 
begun,  and  for  a  long  time  prior  thereto, 
bad  ceased  to  have  a  legal  existence;  and 
tbat  plaintiffs'  cause  of  action  is  barred  by 
the  statute  of  limitations.  The  evidence  Is 
contained  in  a  bill  of  exceptions  printed  In 
the  record.  The  Judgment  against  the  cor- 
poration is  not  void  upon  its  face.  The  com- 
plaint therein  sufficiently  states  a  cause  of 


action  to  give  the  court  jurisdiction  of  the 
subject-matter.  The  summons  was  duly  serv- 
ed on  the  president  of  the  corporation,  and 
the  default  and  Judgment  were  duly  entered. 
No  Irregularity  appears  on.  the  face  of  the 
record. 

On  the  question  of  fraud  In  procuring  the 
Judgment  the  findings  are  against  the  de- 
fendant, and  they  are  sufficiently  supported 
by  the  evidence.  The  corporation  was  sued 
by  Blood,  the  present  defendant,  to  foreclose 
a  mortgage  he  held  against  all  of  its  prop- 
erty. McNulta,  the  assignor  of  plaintiffs, 
was  employed  as  an  attorney  to  defend  the 
action  for  a  stipulated  fee.  The  contract 
with  McNuIta  on  behalf  of  the  corporation 
waa  made  by  Barker,  its  president,  in  pur- 
suance of  an  authority  given  him  In  that 
behalf  at  a  special  meeting  of  the  directors. 
The  suit  of  the  plaintiffs  was  for  the  fees 
of  MeXulta  for  his  services  In  defending  the 
foreclosure  suit  The  services  were  perform- 
ed by  him  In  accordance  with  his  agreement, 
and  there  Is  nothing  In  the  evidence  which 
indicates  fraud,  bad  faith,  or  collusion  on 
his  part  It  is  urged  that  the  directors  were 
not  given  notice  of  the  special  meeting  at 
which  Barker  was  authorized  to  employ  Mc- 
Nulta. Conceding,  for  the  purposes  of  this 
case,  that  his  would  be  a  good  defense,  ei- 
ther to  the  present  action  or  to  the  action 
against  the  corporation  to  recover  the  at- 
torney's fees,  it  Is  sufficient  to  say  that  the 
resolution  authorizing  the  contract  with  Mc- 
Nulta was  regularly  entered  In  the  minutes 
of  the  corporation,  which  recite  that  the 
meeting  was  called  by  the  president,  and  that 
this  raises  a  presumption  that  due  notl'9 
was  given  thereof.  Granger  v.  O.  B.  M.  &  M. 
Co.,  59  Cal.  681;  Balfour-Guthrie  Co.  v.  Wood- 
worth,  124  Cal.  172,  56  Pac.  891.  The  evl- 
dence  given  does  not,  as  a  matter  of  law, 
overcome  this  presumption.  The  court  below 
gave  credit  to  the  presumption  as  against  the 
testimony.  We  cannot  interfere  with  Its  de- 
cision upon  this  conflict 

The  evidence  that  one  of  the  directors  had 
ceased  to  be  a  stockholder  at  the  time  of 
this  meeting  did  not  prevent  his  continuing 
to  act  as  a  de  facto  director,  nor  make  such 
action  void  as  to  third  persons.  San  Jose 
Sav.  Bank  v.  Sierra  Lumber  Co.,  63  Cal.  179. 

The  claim  that  the  action  was  barred  by 
the  statute  of  limitations  is  not  urged,  and 
it  Is  not  supported  by  the  evidence. 

The  principal  defense  appears  to  be  the 
claim  that  the  corporation  had  ceased  to 
exist  before  McNulta  began  or  performed  the 
services,  and  never  thereafter  became  a  legal 
corporation.  This  claim  is  founded  upon 
that  part  of  section  358  of  the  Civil  Code,  as 
amended  In  1901,  which  reads  as  follows: 
"If  a  corporation  does  not  organize  and  com- 
mence the  transaction  of  its  business,  or  the 
construction  of  its  works,  within  one  year 
from  the  date  of  its  Incorporation,  or  If, 
after  Its  organization  and  commencement  of 
its  business.  It  shall  lose  or  dispose  of  all  of 
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Its  property,  and  shall  fall  for  a  period  of 
two  years  to  elect  ofiScers,  and  transact,  in 
regular  order,  tlie  business  of  said  corpora- 
tion, its  corporate  powers  shall  cease."  The 
claim  is  unfounded.  Before  the  amendment 
of  1901,  the  part  of  the  section  correspond- 
ing to  the  above  was  as  follows:  "If  a  cor- 
poration does  not  organize  and  commence  the 
transaction  of  its  business,  or  the  construc- 
tion of  its  worljs,  within  one  year  from  the 
date  of  its  incorporation,  its  certiorate  pow- 
ers cease."  There  was  no  failure  to  organize 
the  corporation,  or  to  begin  the  transaction 
of  its  business,  within  the  year  after  its  In- 
corporation. The  corporation,  therefore,  has 
had  a  legal  existence  from  the  time  of  ita 
Incorporation  until  the  present  time,  unless 
It  ceased  to  exist  after  the  amendment  of 
1901,  under  the  provisions  of  that  amend- 
ment. 

The  action  against  the  corporation  to  re- 
cover the  attorney's  fees  was  begun  on  Au- 
gust 22,  1903.  The  corporation  did  not  lose 
all  of  Its  property  until  June  28,  1903,  at 
which  time  its  right  of  redemption  under 
the  sale  In  the  foreclosure  suit  expired.  The 
conditions  on  which  the  corporate  powers 
would  cease,  under  the  part  of  the  amend- 
ment above  quoted,  did  not  occur  imtil  after 
the  latter  date,  at  all  events.  The  corpora- 
tion was  engaged  in  defending  the  foreclos- 
ure suit  upon  its  property,  which  appears 
to  hare  been  the  only  business  it  had.  While 
so  engaged  it  cannot  be  said  that  it  was  fall- 
ing to  transact  Its  business  in  regular  order. 
The  last  act  in  this  defense  was  the  filing 
of  a  petition  for  rehearing  in  the  Supreme 
Court,  within  30  days  after  October  12,  1901. 
Consequently  there  was  not,  either  at  the 
time  the  action  for  attorney's  fees  was  be- 
g^un  or  on  September  2,  1903,  when  the  Judg- 
ment therein  was  rendered,  a  failure  for 
2  years  to  transact  the  business  of  the  cor- 
iwratlon.  The  subsequent  expiration  of  the 
2-year  period  could  not  affect  the  right  of  the 
judgment  creditors  to  pursue  the  stockhold- 
ers to  compel  payment  of  the  Judgment 

Another  sufilcient  ground  for  holding  that 
the  corporation  still  has  a  corporate  exist- 
ence Is  found  in  the  terms  of  the  concluding 
clause  of  section  358,  as  amended  in  1901. 
This  clause  is  not  Included  in  the  part  above 
quoted.  It  is  as  follows:  "The  due  Incor- 
poration of  any  company  claiming  in  good 
faith  to  be  a  corporation  under  this  part, 
and  doing  business  as  such,  or  its  right  to 
exercise  corporate  powers,  shall  not  be  in- 
quired Into  collaterally  In  any  private  suit 
to  which  such  de  facto  conwration  may  be  a 
party;  but  such  inquiry  may  be  had  at  the 
suit  of  the  state  on  information  of  the  At- 
torney Genenal ;  provided,  however,  as  to  any 
company  claiming  in  good  faith  to  be,  and 
which  has  been  doing  business  for  ten  con- 
secutive years  as  a  corporation,  no  such  in- 
quiry shall  be  made  either  by  the  state  or  by 
any  person  whatsoever."  This  corporation 
was  organized  in  1887,  and,  so  far  as  appears, 


it  claimed  In  good  faith  to  be  a  corporation 
and  did  business  as  such  from  tliat  time 
until  the  passage  of  this  amendment  in  1901. 
Under  this  clause  no  inqniry  as  to  its  corpo- 
rate powers  can  be  made  in  this  action. 
Furthermore,  immediately  after  the  part  of 
the  section  first  above  quoted  occurs  this 
clause,  "and  the  said  corporation  may  be  dis- 
solved at  the  instance  of  any  creditor  of  the 
said  corporation,  at  the  suit  of  the  state,  on 
the  information  of  the  Attorney  General." 
In  San  Diego  Gas  Co.  v.  Frame,  137  Cal.  411, 
70  Pac.  293,  under  a  law  similar  in  all  re- 
spects to  this  part  of  section  358,  it  was 
held  that  the  corporation  continues  to  exist 
until,  in  a  suit  for  that  purpose,  its  corpo- 
rate franchise  is  declared  forfeited. 

This  disposes  of  all  the  points  presented 
by  the  appellant  in  support  of  bis  appeaL 

The  Judgment  Is  affirmed. 

We  concur:  BEATTY,  C.  X;  McFAR- 
LAND,  J. ;  SLOSS,  J. ;  LORIGAN,  J. ;  HEN- 
SlIAW,  J.;  ANGELLOTTI,  J, 


5  Cal.  App.  71S 

VAN  HORN  ▼.  VAN  HORN.    (Civ.  347.) 

(Court   of   Appeal,    First    District,    California. 

June  13,  1007.    Rehearing  Denied  by  Sa- 

preme  Court  August  12,  1907.) 

1.  Divorce— Evidence— Wife's  Chakactbb. 

Under  Code  Civ.  Pit>c.  g  2053,  providing 
evidence  of  the  good  character  of  a  party  is  not 
admissible  in  a  civil  action,  until  his  character 
lias  been  impeached,  or  the  issue  involves  it,  in 
a  divorce  action  against  a  wife  for  adultery, 
evidence  as  to  her  good  character  was  properly 
excluded. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  8§  365,  372.] 

2.  Same— Co-Respondekt's  Characteb. 

Under  Code  Civ.  Proc  {  2053,  providing 
evidence  of  a  witness'  good  character  is  not  ad- 
missible until  the  character  has  been  impeach- 
ed, etc.,  where,  in  a  divorce  action  against  a 
wife  for  adultery,  tlio  co-reepondent  was  not  a 
party,  and  had  not  been  impeached  as  a  wit- 
ness under  section  2051,  authorizing  impeach- 
ment, evidence  as  to  the  excellence  of  his  char- 
acter was  proi>erly  rejected. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  17,  Divorce,  {f  305,  372,  374.] 

3.  Same. 

Though  the  custody  of  a  minor  child  was 
involved  in  a  divorce  action  against  the  wife  for 
adultery,  it  was  not  error  to  exclude  evidence 
as  to  her  good  character:  the  minor  i>eing  a 
l>oy  15  years  old,  the  wife  having  tieen  adjudged 
guilty  of  adultery,  and  the  disposition  of  the 
minor  being  witbm  the  sound  discretion  of  the 
court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  17,  Divorce,  SI  365,  372,  784.] 

4.  Appeai,  —  Review  —  Exolubiok  of  Bvi- 

DENOE— Grounds. 

The  trial  court's  ruling  in  rejecting  evi- 
dence will  be  upheld  on  appeal,  if  correct 
whether  tlie  ground  upon  which  it  was  baaed 
was  stated  in  the  objection  or  not. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  3,  Appeal  and  Error,  {  3406.] 

Appeal    from    Superior    Court,    Alameda 
County;  F.  B.  Ogden,  Judgo, 
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Divorce  action  by  Boss  H.  Van  Horn 
against  Marion  V.  Van  Horn.  Defendant  ap- 
peals from  a  judgment  awarding  plaintiff  an 
interlocntory  decree  of  divorce,  and  from  an 
order  denying  a  motion  for  new  trial.  Af- 
firmed. 

Alfred  B.  Weller,  for  appellant  Johnson 
&  St>aw,  for  respondent 

KBRRIGAN,  J.  Appeal  by  defendant 
from  a  Judgment,  awarding  plaintiff  an  In- 
terlocntory  decree  of  divorce,  and  from  an 
order  denying  defendant's  motion  for  a  new 
trial. 

Tbe  complaint  alleges  that  the  appellant 
committed  adultery  with  one  Adolph  ICnopf, 
and  prays  for  a  Judgment  of  divorce,  and 
that  the  whole  of  the  community  property 
and  the  custody  of  the  two  minor  children 
be  awarded  to  the  respondent  During  the 
pendency  of  the  action  one  of  the  children 
reached  majority.  The  action  was  tried,  and 
an  Interlocutory  decree  was  entered  award- 
ing respondent  a  divorce  and  the  custody  of 
the  remaining  minor  child.  The  question  of 
the  property  rights  was  reserved. 

Among  the  assigned  errors  was  tbe  ac- 
tion of  tbe  trial  court  in  refusing  to  permit 
appellant  to  Introduce  evidence  of  the  good 
character  of  herself  and  tbe  co-respondent. 
The  general  rule  Is  that  In  civil  actions  evi- 
dence of  character  of  neither  party  thereto 
is  admissible.  6  Am.  &  Eng.  Ency.  of  Law, 
pp.  861,  802;  1  Wlgmore  on  Ev.  f  64.  There 
are  exceptions  to  this  rule.  In  actions  for 
slander  and  libel,  character  is  necessarily 
put  in  issue,  as  Injury  to  character  is  the 
gist  of  such  actions.  5  Am.  &  Eng.  Ency.  of 
Law,  p.  865.  There  are  a  few  other  excep- 
tions, and  by  some  authorities  different  con- 
clusions are  reached  as  to  whether  the  charge 
of  adultei7  In  an  action  for  divorce  is  one 
of  the  receptions.  In  this  state,  however, 
tbe  question  is  controlled  by  section  2053, 
Code  Civ.  Proc,  which  reads:  "Evidence  of 
the  good  character  of  a  party  is  not  admis- 
sible in  a  civil  action,  nor  of  a  witness  In  any 
action,  until  tbe  character  of  such  party  or 
witness  has  been  impeached,  or  unless  the 
Issue  involves  bis  character."  By  the  allega- 
tion of  adultery  appellant's  character  was 
not  put  In  Issue,  and  evidence  concerning  It, 
under  this  section,  was  properly  excluded. 
Tbe  co-respondent  was  not  a  party  to  the 
action,  nor  had  he,  as  a  witness,  been  im- 
peached (section  2051,  Code  Civ.  Proc),  so 
evidence  of  the  excellence  of  his  character 
was  properly  rejected  (section  2053,  Code 
Civ.  Proc.;  People  v.  Bush,  65  Cal.  134,  3 
Pac.  590,  concurring  opinion). 

In  this  connection  It  is  further  contended 
by  appellant  that  tbe  custody  of  tbe  minor 
children  was  Involved,  and  for  this  reason 
testimony  of  the  character  of  tbe  appellant 
was  admissible.  The  disposition  of  minors, 
In  a  proceeding  of  this  kind,  Is  always  one 
wltbln  tbe  control,  and  subject  to  tbe  sound 


legal  discretion  of  the  trial  court  Tbe  court 
may  modify  its  decree  as  to  their  custody  at 
any  time.  Section  138,  Civ.  Code;  Crater  v. 
Crater,  135  Cal.  635,  67  Pac.  1048.  "Its  juris- 
diction does  not  depend  upon  specific  allega- 
tions as  to  the  fitness  of  the  respective  par- 
ties, or  their  ability  or  willingness  to  care  for 
their  offspring,  nor  upon  a  specific  prayer  for 
the  custody."  Ex  parte  Gordon,  95  Cal.  377, 
30  Pac.  561.  In  matters  of  this  kind  much 
must  be  left  to  the  sound  discretion  of  the 
court  In  accepting  or  rejecting  evidence.  We 
can  readily  conceive  of  instances  in  which 
tbe  excluded  evidence  might  very  properly 
be  admitted.  In  this  case,  however,  the  mi- 
nor being  a  boy  now  about  15  years  of  age, 
and  the  appellant  having  been  adjudged 
guilty  of  adultery,  we  think  the  contention 
bas  but  little  merit 

Appellant  complains  that  the  objections 
to  the  excluded  evidence  just  considered,  and 
to  at  least  one  other  question,  were  too  gen- 
eral, and  not  directed  to  defects  now  urged. 
The  ruling  of  the  trial  court  in  rejecting  evi- 
dence will  be  upheld  on  appeal,  if  correct, 
whether  the  ground  upon  which  It  Is  based 
was  stated  in  the  objection  or  not  Davey 
V.  Southern  Pac.  Co.,  116  Cal.  825,  48  Pac. 
117. 

This  disposes  of  all  the  grounds  urged  for 
reversal  which  merit  consideration. 

No  error  appearing  In  the  record,  the  judg- 
ment and  order  are  affirmed. 

We  concur:    COOPER,  P.  J.;  HALL,  J 


8  Cal.  App.  TM 
MONTUO  et  al.   v.  ROBERT   SHERBB  & 
CO.  et  al.    (Civ.  359.) 

(Court  of  Appeal,  Second  District,  California. 

June  18,  1907.    Rehearing  Denied  by  Sa- 

preme  Court  August  17,  1907.) 

1.  JuDGifENT  —  Vacation  —  Nbolioence  o» 
Party, 

On  a  motion  by  one  of  the  defendants  in  an 
action  for  forcible  entry  to  set  aside  a  default 
judgment  against  him,  on  the  ground  of  ex- 
cusable neglect,  etc.,  it  appeared  that  tbe  mov- 
ing party  was  a  lalx>rer  in  the  employ  of  his  co- 
defendants,  and  as  such  entered  on  the  premis- 
es, and  that  on  being  served  with  process  he 
called  his  employer's  attention  to  the  matter 
and  was  informed  that  a  defense  would  be  made 
for  him.  Held,  that  he  had  a  right  to  rely  up- 
on such  statement. 

[Ed.  Note.— For  cases  in  point,  see  Cient  Dig. 
vol.  30,  Judgment,  {  280.] 

2.  Same— Discretion  of  Cottbt. 

On  a  motion  to  get  aside  a  defonit  judg- 
ment on  the  ground  of  excusable  neglect,  etc., 
the  discretion  of  the  court  should  be  exercised 
liberally  with  a  view  to  a  trial  on  the  merits. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  i  205.] 

8.  Same— Ajtidavits. 

On  a  motion  to  set  aside  a  default  judg- 
ment on  the  ground  of  excusable  neglect,  etc.,  a 
verified  answer  denying  all  the  material  allega- 
tions of  the  complaint  is  sufficient  in  lieu  of  an 
afiidavit  of  merits. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  30,  Judgment,  S  315.] 
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Appeal  from  Superior  Court,  Los  Angeles 
County;  Walter  Bordwell,  Judge. 

Action  by  Manuel  Montljo  and  others 
against  Robert  Sberer  and  others.  Appeal 
by  plaintiffs  from  an  order  setting  aside  a 
default  and  granting  leave  to  answer  to  de- 
fendant, Mark  Ryan.    Afltaned. 

Hugh  J.  Crawford  and  Wm.  Crawford,  for 
appellants.  Bicknell,  Gibson,  Trask,  Dunn 
&  Crutcber  (Edward  E.  Bacon,  of  counsel), 
for  respondent. 

TA6GABT,  J.  Appeal  from  an  order 
setting  aside  default  and  granting  leave  to 
answer. 

Defendant  Ryan  was  an  employe  of  Robert 
Sherer  &  Co.  and  was  joined  with  the  mem- 
bers of  that  copartnership  in  an  action  for 
damages  for  forcible  entry  upon  premises, 
of  -which  plaintiffs  allege  themselves  to  have 
been  the  owners  and  in  the  actual  possession, 
at  the  time  of  such  entry,  to  wit,  on  Feb- 
ruary 2,  1906,  and  to  and  until  February  14^ 
1906,  and  at  divers  times  between  said  dates. 
Ryan  was  served  with  summons  February 
20,  1906,  and  the  members  of  Sherer  &  Ca 
served  on  February  21st  and  23d,  respective- 
ly. Sherer  &  Co.  answered,  but  Ryan  failed 
to  do  so,  and  on  ilarch  5,  1906,  the  default 
of  Ryan  for  not  answering  was  regularly  en- 
tered, and  thereafter,  on  March  13,  1906, 
Judgment  was  taken  against  him  as  prayed 
for  In  the  complaint,  to  wit,  for  the  sum  of 
$1,500  (the  same  to  be  trebled)  and  for 
costs.  On  March,  17,  1906,  he  served  notice 
on  plaintiffs'  attorney  of  his  Intention  to 
move  the  court  to  set  aside  the  said  default 
and  to  permit  him  to  answer  the  complaint 
filed  In  the  action.  The  motion  was  noticed 
to  be  made  on  the  records  and  files  In  said 
action  and  the  affidavits  of  himself  and  at- 
torney and  bis  verified  answer  to  the  com- 
plaint, a  copy  of  which  was  served  with  the 
notice.  The  grounds  specified  were  that 
"said  defendant  failed  to  answer  in  time 
through  inadvertence,  mistake,  and  excusable 
neglect." 

Appellants  claim  the  order  granting  the 
motion  was  error  for  two  reasons:  (1)  The 
grounds  of  the  motion  are  stated  conjunc- 
tively in  the  notice  and  both  affidavits  filed, 
and  the  showing  made  fails  to  support  the 
conjoined  reasons  of  inadvertence,  mistake, 
and  excusable  neglect;  (2)  the  affidavit  of 
merits  is  insufficient. 

file  affidavits  are  not  to  be  construed  with 
the  strictness  applied  to  a  pleading  in  mat- 
ters of  form,  and  if  they  show  facts  to  jus- 
tify the  action  of  the  court  on  the  ground  of 
inadvertence,  mistake,  or  excusable  neglect, 
it  will  be  sufficient.  By  the  affidavits  and 
verified  answer  the  following  facts  are  made 
to  appear:  That  the  Los  Angeles  Interurban 
Railway  Company  was  the  owner  and  In  the 
peaceable  possession  of  the  premises  describ- 
ed in  plaintiffs'  complaint  at  the  time  of  the 
alleged  entry  thereon  by  defendants,  or,  at 


least,  that  Ryan  so  believed.  That  Ryan  was 
a  lal)orer  in  the  employ  of  Ua  codefendanta 
and  it  was  in  such  employment  he  went  npon 
said  lands.  That  upon  being  served  be  called 
the  attention  of  bis  employers  to  the  service 
of  summons  upon  him  and  was  told  by  than 
that  he  need  not  bother  about  the  matter,  a» 
the  suit  would  be  taken  care  of  by  the  Los 
Angeles  Interurban  Railway  Company.  That 
he  relied  npon  such  statement  and  filed  no 
answer.  Under  the  circumstances,  be  had  a 
right  to  rely  npon  the  statement  that  the 
corporation  whom  he  bdieved  to  be  the  real 
party  in  Interest  would  protect  him.  The 
showing  by  the  affidavit  of  Attorney  Cmtdi* 
er  as  to  the  reasons  why  he  did  not  answer 
for  defendant  Ryan  before  his  appearance  to 
make  the  motion  we  do  not  think  material. 

The  "records  and  files"  upon  which  the 
motion  was  also  based  are  not  before  us,  but 
it  does  appear  from  the  affidavit  of  Albert 
Crutcber  that  an  answer  had  been  filed  on 
behalf  of  the  defendants  Sherer  ft  Co.  This 
was  a  circumstance  that  the  court  should 
have,  and  no  doubt  did,  consider  in  the  ex- 
ercise of  its  discretion  in  the  matter.  That 
there  were  other  pleadings  before  the  court 
raising  the  same  issues  of  fact  as  those 
which  the  defendant  in  default  asked  to  have 
tried  in  his  behalf  might  well  and  properly 
have  influenced  the  court  In  case  of  doubt. 
It  was  authorised  to  examine  them  for  the 
purpose  of  determining  the  motion.  Lake- 
shore  Co.  T.  Modoc  Co.,  108  Cal.  263,  41 
Pac.  472.  The  discretion  of  the  court  in  va- 
cating the  default  and  setting  aside  the  Judg- 
ment thereon  appears  to  have  been  liberally 
exercised  with  a  view  to  the  trial  of  the  case 
on  its  merits.  This  was  in  accordance  with 
the  universal  rule.  Merchants'  Co.  v.  Los 
Angeles  Co.,  128  Cal.  621,  61  Pnc.  277. 

Neither  of  the  affidavits  filed  contains  a 
showing  that  alone  would  be  sufficient  as  an 
affidavit  of  merits,  but  the  verified  answer 
denies  every  material  allegation  of  the  com- 
plaint This  has  been  held  sufficient  too 
often  by  the  Supreme  Court  to  be  considered 
an  open  question.  Fulweiler  v.  Mining  Co., 
83  Cal.  129,  23  Pac.  65;  Merchants'  Co.  v. 
Los  Angeles  Co.,  supra;  Melde  v.  Reynolds, 
129  Cal.  314,  61  Pac.  932. 

Order  appealed  from  affirmed. 

We  concur:    ALLEN,  P.  J.;  SHAW,  J. 


S  Cal.  App.  7M 

STIM80N  MILL  CO.  v.  NOLAN  et  al.    BERO 

etal.v.  SAME.  TILDEN  v.  SAME.  FRICK- 

FLEMING    HARDWARE    CO.    et    al.    v. 

SAME.    (Civ.  355.) 

(Court  of  Appeal,  Second  District.  California. 
June  19,  1907.    Reiiearinfr  Denied  by  Su- 
preme Court  Aug.  17,  1907.) 

1.  Mechanics'     Liens — Contbact    fob    Im- 

PBOVEMENT— STATUTOBT    PbOVISIONS  —  TlUE 

OF  Filing. 

Under  Code  Civ.  Proc.  S  1183,  providing 
that,  when  the  price  for  a  building  exceeds 
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$1,000,  the  contract  shall  be  In  writing  sub- 
Rcribed  by  the  parties  thereto  and  shall,  before 
the  work  is  commenced,  be  filed  with  the  county 
recorder,  otherwise  it  shall  be  void  as  to  the 

Earties,  and  the  labor  and  materials  famished 
y  the  persons  other  than  the  contractor  shall 
be  deemed  to  have  been  done  or  furnished  at  the 
personal  instance  of  the  owner,  and  they  shall 
have  a  lien  for  the  valne  thereof,  where  work 
was  commenced  on  a  building  under  an  oral 
agreement  for  an  amount  exceeding  $1,000.  and 
subsequently  a  written  contract  embodying  the 
terms  of  the  oral  agreement  was  signed  and  fil- 
ed, the  contract  was  void,  and  the  laborers  and 
materialmen  were  entitled  to  a  lien  on  the  prop- 
erty for  the  full  value  of  the  labor  or  material 
furnished. 

[Ed.  Note. — For  cases  in  point,  see  CSent.  Dig. 
TOL  &i.  Mechanics'  Liens,  §  289.] 

2.  Same— Tna  or  Firai.  Payment. 

Code  Glv.  Proc.  $  11S4.  provides  that,  where 
the  contract  price  for  a  building  exceeds  $1,000, 
it  shall  in  the  contract  be  made  payable  in  in- 
stallments, etc.,  provided  that  at  least  25  per 
cent,  of  the  price  shall  be  made  payable  at  least 
3o  days  after  the  completion  of  the  contract; 
that  as  to  all  liens  except  that  of  the  contractor 
the  contract  price  shall  nut  be  diminished  by 
any  prior  or  subsequent  indebtedness,  otEset,  or 
counterclaim,  in  favor  of  the  reputed  owner 
against  the  contractor;  and  that,  if  the  con- 
tract does  not  conform  substantially  to  the  pro- 
visions of  the  section,  labor  and  materials  fur- 
nished by  persons  other  than  the  contractor 
shall  be  deemed  to  have  been  done  or  furnished 
at  the  request  of  the  person  letting  the  contract, 
and  they  shall  have  a  lien  for  the  full  value 
thereof.  A  building  contract  exceeding  $1,000 
provided  that  the  final  payment  should  be  made 
when  the  building  was  completed  and  receipts 
in  full  were  shown  to  the  owner,  but  did  not 
provide  for  payment  within  35  days  from  com- 
pletion of  the  building.  The  contractor  aban- 
doned the  contract,  and  nearly  all  the  nnpaid 
balance  was  consumed  in  completing  the  build- 
ing. Held,  that  the  laborers  and  materialmen 
were  entitled  to  a  lien  for  the  full  value  of  their 
services  of  material  furnished. 

3.  Same— Effect— PsioBiTiES. 

The  constitutional  provision,  which  gives 
to  mechanics,  materialmen,  and  laborers  of  every 
class  a  lien  upon  the  property  upon  which  they 
have  bestowed  labor  or  furnished  material, 
pkices  all  such  parties  in  the  same  class,  and 
the  Legislature  cannot  give  preference  to  one 
performing  labor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  34,  Mechanics'  Liens,  §§  336-339.] 

4.  Same— Enfobcemekt— Attorney's  Fee. 

In  an  action  to  enforce  a  mechanic's  lien, 
an  allowance  of  attorneys'  fees  to  a  claimant  >■ 
erroneous. 

5.  CoNSTlTtlTIORAL    LAW  —  DuE   PsOCESS   OF 

Law— Mechanics'  Liens. 

If  Const  art.  20,  i  15,  providing  for  a  me- 
chanic's lien,  were  subordinate  to  article  1.  f  1, 
thereof,  in  relation  to  the  inalienable  right  to 
acquire,  possess,  and  protect  property,  and  to 
article  1,  {  13,  thereof,  prohibiting  depriving 
owners  of  property  without  due  process  of  law, 
it  woald  not  affect  the  validity  of  Code  Civ. 
Proc.  J§  1183,  1184,  relating  to  contracts  for 
the  construction  of  buildings  and  to  mechanics' 
liens,  since  the  lien  is  primarily  upon  the  build- 
ing which  the  laborers  or  materialmen  have  con- 
tributed to,  and,  the  owner  having  made  the 
building  a  part  of  the  realty,  the  whole  becomes 
charged  with  the  lien. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  10,  Constitutional  Law,  f  940.] 

&  Same— Right  to  Contract. 

Code  Civ.  Proc.  H  1183,  1184,  providing 
the  terms  of  valid  contracts  for  more  than 
$1,000  for  the  crastraction  of  improvemeats  «n 


land  and  for  mechanics'  liens  thereon,  are  not 
unconstitutional  as  limiting  the  right  to  con- 
tract, since  Const,  art.  20,  §  15,  provides  for  a 
lien  which  without  the  statutes  would  be  for 
the  full  value  of  the  labor  or  material  furnish- 
ed, and  the  statutes  merely  curtail  the  liability 
under  certain  conditions. 

7.  Same— Due  Process  op  Law. 

Code  Civ.  Proc.  8S  1183,  1184,  relating  to 
contracts  for  the  construction  of  improvements 
and  mechanics'  liens  thereon,  do  not  take  prop- 
erty without  due  process  of  law,  since  the  own- 
er makes  his  contract  with  the  Constitution  and 
laws  in  mind,  and  they  form  part  of  his  con- 
tract, and  they  do  not  increase  the  contract 
price,  since  their  effect  is  to  protect  the  con- 
tractor when  he  honestly  discharges  his  obliga- 
tions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  S  940.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Curtis  D.   Wilbur,  Judge. 

Actions  by  the  Stimson  Mill  Company,  a 
corporation,  against  M.  J.  Nolan  and  others; 
by  C.  6.  Berg  and  others  against  M.  J.  No- 
lan and  others,  in  which  N.  S.  Wakefield 
and  L.  N.  Wise  were  cross-complainants ;  by 
J.  F.  Tllden  against  M.  J.  Nolan  and  others, 
and  by  the  Frlck-Flemlng  Hardware  Com- 
pany and  others  against  M.  J.  Nolan  and 
others.  From  an  adverse  judgment,  the 
Stimson  Mill  Company,  L.  N.  Wise,  J.  F. 
Tllden,  and  the  Frlck-Flemlng  Hardware 
Company  appeal.    Reversed  and  remanded. 

Borden  &  Carhart,  W.  G.  Batcheller,  A. 
L.  &  J.  £.  Stephens,  and  Charles  L.  Batchel- 
ler, for  appellants.  F.  B.  Outhrle,  E.  A. 
Meserve,  Frank  James,  W.  C.  Fetchner,  and 
Scarborough  &  Bowen,  for  respondents. 

ALLEN,  P.  J.  Appeal  from  a  judgment  of 
the  superior  court  of  Los  Angeles  county. 

It  appears  from  the  record  that  on  or  be- 
fore .Tune  22,  1903,  defendant  Nolan,  the 
owner  of  the  premises  involved,  and  one 
Culver,  a  contractor,  had  concluded  oral  ne- 
gotiations through  which  Culver  had  agreed 
to  furnish  materials  and  construct  a  house  on 
said  premises  for  the  consideration  of  $3,100. 
That  on  said  last-named  date  Culver,  with 
Nolan's  consent,  commenced  the  work  of  such 
construction,  and  certain  lien  claimants  deliv- 
ered upon  the  premises  the  brick  necessary 
for  the  foundation,  while  others  delivered  up- 
on the  premises  the  lumber  necessary  for  the 
construction.  Thereafter,  on  June  2Cth,  Nolan 
and  Culver  entered  Into  a  written  contract  for 
the  construction  of  a  house,  which  was  In  all 
respects  the  same  as  the  oral  agreement.  In 
this  written  contract  the  construction  price 
of  $3,100  was  made  payable  in  four  equal  in- 
stallments, of  which  three  were  to  be  paid 
during  the  construction,  and  the  last  "when 
the  house  was  completed  and  receipts  in 
full  shown  to  the  owner."  After  this  con- 
tract had  been  executed,  and  such  contract 
and  an  accompanying  bond  filed  in  the  re- 
corder's olllce,  other  lien  claimants  furnished 
materials   and  performed   labor  upon  said 
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building.  The  aggregate  valae  of  all  ma- 
terials and  labor  furnished  by  all  claimants, 
on  October  26, 1903,  amounted  to  |1,770.  On 
this  date  the  contractor  abandoned  the  work. 
The  court  finds  that  on  and  before  the  aban- 
donment the  value  of  the  work  and  materials 
furnished  under  the  contract  upon  the  house, 
estimated  as  nearly  as  may  be  by  the  stand- 
ard of  the  whole  contract  price  here  involved, 
amounted  to  $2,520,  and  that  the  contractor 
had  been  previously  paid  by  the  owner  $2,325, 
leaving  a  balance  of  $195  due,  which  the 
court  found  was  the  whole  amount  due  from 
the  owner  to  the  contractor.  The  whole 
amount  of  expenditure  required  upon  the 
part  of  the  owner  to  complete  the  building 
is  not  made  to  appear.  It  appears  that  there 
was  unpaid  to  the  Hen  claimants  on  the  26th 
of  October,  1903,  on  account  of  the  materials 
furnished  and  labor  performed  by  them,  the 
aggregate  sum  of  $1,062.94.  It  further  ap- 
pears that  the  building  was  completed  De- 
cember 1, 1903,  and  that  thereafter  and  with- 
in due  time  all  of  these  claimants  duly  per- 
fected their  liens.  Various  suits  were  insti- 
tuted by  these  claimants  upon  their  liens, 
all  of  which  were  consolidated  and  heard  in 
this  action.  Upon  the  trial,  the  court  found 
the  contract  between  Nolan  and  Culver  a 
valid  one  as  to  all  parties  furnishing  mate- 
rials or  performing  labor  after  its  filing,  but 
inoperative  as  to  those  who  furnished  labor 
and  materials  before  such  filing;  and,  fur- 
ther, that  the  omission  to  reserve  25  per 
cent  of  the  contract  price  35  days  after  com- 
pletion did  not  invalidate  the  contract.  Judg- 
ment was  accordingly  rendered  in  favor  of 
the  Hen  claimants  who  furnished  labor  and 
materials  after  the  filing  of  the  contract 
to  the  full  extent  of  their  claims;  that 
Wakefield,  one  of  the  claimants,  being  a 
laborer,  and  his  claim  being  for  labor,  bad 
preference  and  priority  over  the  other  claim- 
ants who  furnished  materials  after  the  filing 
of  the  contract,  and  that  claim,  amounting  to 
$144.25,  with  costs  for  filing  the  Hen  and  at- 
torney's fees,  was  adjudged  a  preferred  claim 
and  the  full  amount  thereof  ordered  paid, 
which  payment  exhausted  all  the  money  so 
found  in  the  hands  of  the  owner,  and  ac- 
cordingly no  reUef  was  granted  any  of  the 
remaining  claimants. 

The  Judgment  of  the  trial  court  is  errone- 
ous for  several  reasons :  First,  because  the 
court  erred  in  holding  the  contract  between 
the  owner  and  contractor  valid  as  affecting 
the  rights  of  Hen  claimants.  Section  1183. 
Code  Civ.  Proc.,  provides:  "AH  such  con- 
tracts shall  be  in  writing  when  the  amonnt 
agreed  to  be  paid  thereunder  exceeds  one 
thousand  dollars,  and  shall  be  subscribed  by 
the  parties  thereto,  and  the  said  contract,  or 
a  memorandum  thereof,  setting  forth  •  •  • 
the  total  amonnt  to  be  paid  thereunder,  and 
the  amounts  of  all  partial  payments,  together 
with  the  times  when  such  payments  shaU  be 


dne  and  payable,  shall,  before  the  work  la 
commenced,  be  filed  In  the  oflSce  of  the  coun- 
ty recorder  of  the  county  or  city  and  county, 
where  the  property  Is  situated;  •  •  • 
otherwise  they  shall  be  wholly  void,  and  no 
recovery  shall  be  had  thereon  by  either  party 
thereto ;  and  in  such  case,  the  labor  done  and 
materials  furnished  by  all  persons  afore- 
said, except  the  contractor,  sbaU  be  deemed 
to  have  been  done  and  furnished  at  the  per- 
sonal Instance  of  the  owner,  and  they  shall 
have  a  Hen  for  the  value  thereof."  No  sur- 
reptitious commencement  of  work  is  Involv- 
ed. Hence  we  have  a  deliberate  violation  of 
the  provisions  of  this  section,  the  effect  of 
which  Is  declared  by  the  statute.  To  hold 
such  a  contract  valid,  under  the  circumstan- 
ces of  this  case.  Is  to  ignore  the  plain  pro- 
visions of  a  statute.  The  contract  being 
Fold,  those  entitled  to  liens  under  the  Con- 
Btitution  are  unrestricted  In  their  rights  to 
have  a  Hen  for  the  full  value  of  materials 
and  labor  furnished.  Laidlaw  v.  Marye^  133 
Cal.  174,  65  Pat  391. 

Again,  section  1184,  Code  Civ.  Proc.,  pro- 
vides :  "No  part  of  the  contract  price  shall, 
by  the  terms  of  any  such  contract,  be  made 
payable^  nor  shall  the  same  or  any  part 
Uiereof  be  paid  in  advance  of  the  commence- 
ment of  the  worlc,  but  the  contract  price  shall, 
by  the  terms  of  the  contract,  be  made  payable 
In  Installments  at  specified  times  after  the 
commencement  of  the  work,  or  on  the  comple- 
tion of  specified  portions  of  the  work,  or  on 
the  completion  of  the  whole  work;  provided, 
that  at  least  twenty-five  per  cent  of  the 
whole  contract  price  shaU  be  made  payable 
at  least  thirty-five  days  after  the  final  com- 
pletion of  the  contract  ♦  •  •  In  case 
such  contracts  and  alterations  thereof  do  not 
conform  substantially  to  the  provisions  of 
this  section,  the  labor  done  and  materials 
furnished  by  all  persons  except  the  con- 
tractor shall  be  deemed  to  have  been  done 
and  furnished  at  the  personal  instance  and 
request  of  the  person  who  contracted  with 
the  contractor,  and  they  shall  have  a  lien 
for  the  value  thereof."  In  this  contract  so 
executed  and  filed  after  the  commencement 
of  the  work  there  Is  an  entire  omission  to 
provide  for  the  final  payment  of  25  per  cent 
35  days  after  completion,  which  Is  Intended 
for  the  benefit  of  Hen  claimants,  and  the  mere 
statement  in  the  contract  inserted  for  the 
benefit  of  the  contractor,  that  the  owner 
might  pay  the  whole  amount  when  receipts 
were  produced,  cannot  be  construed  as  a  sub- 
stantial compliance  with  the  statute,  or  even, 
an  attempt  in  that  direction.  The  whole 
contract  price  was  made  payable  upon  com- 
pletion, and  the  last  payment  was  treated 
by  all  parties  to  the  contract  as  the  comple- 
tion payment;  for  the  amount  of  such  pay- 
ment was  depleted  by  the  expenses  of  com- 
pletion made  necessary  by  abandonment.  In 
Hampton  t.  Chrlstensen,  84  Pac  203,  148 
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Gtl.  729,  Mr.  Justice  HenBhav,  speaking  for 
tbe  conrt,  says:  "Whatever  may  be  said  of 
otber  payments,  this  amount  of  money  (S&- 
day  payment)  cannot  lawfully  bs  depleted 
or  reduced  to  the  Injury  of  any  such  claim- 
ant"— that  out  of  tb«  completion  pt.yment 
tbe  necessary  cost  to  the  owner  on  com- 
pletion, in  case  of  abandonment,  must  b« 
taken.  "If  such  completion  payment  be  more 
than  exhausted  by  the  demands  of  the  owner, 
•  •  •  the  excess  of  such  demand  cannot  be 
carried  oyer  and  made  a  charge  against  the 
25  per  cent,  final  payment,  to  tbe  Injury  of 
any  lien  claimant  thereon.  •  •  •  This  fi- 
nal payment  Is  the  only  fund  which  the  Leg- 
islature has  sequestered  to  meet  the  demand 
of  the  lien  claimants.  To  permit  this  (Its 
depletion)  would  be  to  deprire  them  of  tbelr 
constitutional  right  to  a  lien."  Tbe  court 
erred  In  refusing  to  award  a  lien  for  tbe  full 
value  of  tbe  material  and  labor  to  those  who 
bestowed  the  same  after  the  contract  was 
filed. 

The  court  erred  In  awarding  Wakefield 
preference  over  other  Hen  claimants  furnish- 
ing materials  and  performing  labor.  The 
constitutional  provision  which  gives  to  me- 
chanics, materialmen,  artisans,  and  laborers 
of  every  class  a  lien  upon  the  property  upon 
which  they  have  bestowed  labor  or  furnished 
materials,  places  such  parties  In  the  same 
dass.  Tbelr  equality  Is  established  by  the 
Constitution  and  cannot  be  Impaired  or  de- 
stroyed by  the  Legislature.  Mlltlmore  v.  Nof- 
Biger  Bros.  L.  Co.  (Cal.)  90  Pac.  114.  The  al- 
lowance of  an  attorney's  fee  to  the  various 
claimants  is  also  erroneous.  Builders'  Sup- 
ply Depot  V.  O'Connor  (Gel.)  88  Pac.  082. 

Kespondent  Nolan,  In  a  supplemental  brief, 
contends  for  the  validity  of  the  contract  and 
urges  In  support  thereof  that  section  15,  art 
20,  of  our  state  Constitution,  which  guaran- 
ties to  every  laborer  and  materialman  a  lien 
upon  a  structure  for  the  value  of  labor  be- 
stowed or  materials  furnished  in  Its  con- 
struction. Is  subordinate  to  section  1,  art  1, 
of  the  same  Constitution,  which  declares 
that  "all  men  are  by  nature  free  and  Inde- 
pendent and  have  certain  Inalienable  rights, 
among  which  are  those  of  •  •  •  acquir- 
ing, i>088essLng  and  protecting  property"; 
and  that  it  is  subordinate,  also,  to  section  13, 
art  1,  which  declares  that  "no  person  shall 
be  deprived  of  life,  liberty  or  property  witli- 
out  due  process  of  li^w." 

Respondent  properly  Insists  that  the  in- 
alienable right  to  acquire  and  possess  prop- 
erty Includes  tbe  right  of  contracting  with 
reference  thereto.  Were  we  to  concede  the 
subordinate  character  of  section  15,  still  we 
are  unable  to  appreciate  tbe  conflict  one 
with  the  otber,  which  Is  suggested  by  re- 
spondent The  constitutional  lien  to  the 
laborer  and  materialman  is  given  upon  tbe 
structure  as  tbe  principal  thing.  Humboldt 
Lumber  Ca  v.  Crisp,  146  Cal.  686,  81  Pac. 
80,  106  Am.  St  Rep.  75.    The  right  to  declare 


mcb  lien  is  based  iqMm  tb*  theory  that  the 
materialman  and  laborer  produce  tbe  tiling 
upon  which  the  Hen  is  declared.  Tuttle  ▼. 
Montford,  7  CaL  859.  In  Jones  t.  Hotel 
Company,  80  O.  O.  A.  108,  86  Fed.  870,  it  Is 
■aid  toy  tbe  court  in  relation  to  statutes 
creating  similar  rights  of  lien:  "Bat  the  va- 
lidity of  the  statutes  need  not  be  rested  npon 
mere  authority.  They  find  sanction  in  the 
dictates  of  natural  Justice,  and  most  often 
administer  a*  equity  which  has  recognition 
under  every  system  of  law.  That  principle 
Is  that  every  one  who  by  liis  labor  or  materi- 
als baa  contributed  to  the  preservation  or  ec- 
liancement  of  the  property  of  another  there- 
by acquires  a  right  to  compensation."  It  is 
no  infringement  upon  an  existing  right  of 
property  to  require  one  who  has  procured 
another  to  create  a  structure  to  pay  for  the 
work  and  materials  Involved  in  such  crea- 
tion. When  the  owner  of  land  makes  such 
structure  a  part  of  the  land  previously  own- 
ed by  him,  it  is  not  inequitable  or  destructive 
of  his  rights  to  say  that  having  by  his  own 
act  made  this  labor  and  material  of  another 
an  inseparable  portion  of  his  land,  tbe  Hen 
npon  the  building  should  extend  to  the  land 
necessary  for  its  use.  Having  made  the 
building  a  part  of  his  land.  It  became  as 
such  charged  with  the  lien  upon  the  struc- 
ture. Linck  V.  Melkeljohn,  2  Cal.  App.  506, 
84  Pac.  S09. 

It  is  next  contended  that  sections  1183  and 
1184,  Code  Civ.  Proc,  which  provide  the 
terms  of  valid  contracts  as  affecting  those  in 
excess  of  $1,000,  are  unconstitutional  as  an 
attempt  to  circumscribe  the  right  of  private 
contract  within  the  usual  pursuits  of  busi- 
ness, and  are  an  unreasonable  restriction  up- 
on the  owner  of  his  rights  In  regard  to  Its 
use  and  upon  his  power  to  make  contracts 
concerning  the  same;  this  contention  I)eing 
based  largely  upon  the  decisions  of  our  own 
Supreme  Court  in  Stimson  MIU  Co.  v.  Brann, 
186  Cal.  128,  68  Pac.  481,  67  L.  B.  A.  726,  89 
Am.  St  Bep.  116,  and  GIbbs  T.  Tally,  188 
CaL  873,  66  Pac.  87ai  We  do  not  accept  ei- 
ther of  these  decisions  as  determinative  of 
the  questions  here  Involved.  Assuming,  as 
we  do,  the  validity  of  section  15,  art  20,  of 
the  Constitution,  which  guaranties  the  lien, 
we  find  that  this  constitutional  right  of  the 
laborer  and  materialman  extends  to  the  full 
value  of  all  labor  and  materials  bestowed  or 
furnished;  and,  without  legislation,  such 
value  Is  the  measure  of  recovery.  The  Legis- 
lature has  seen  fit  under  the  authority  given 
it  by  the  Constitution,  to  provide  by  the  sec- 
tions complained  of  certain  conditions,  upon 
tbe  observance  of  which  the  constitutional 
measure  of  lien  and  recovery  is  restricted 
to  the  sum  specified  in  the  contract  between 
the  owner  and  contractor.  There  Is  no  at- 
tempt to  enlarge  tbe  rights  of  lien  claimants 
under  any  circumstances,  for  under  the  sec- 
tions mentioned,  where  a  valid  contract  Is 
made,  the  value  of  the  thing  fumisbed  meas- 
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ures  the  extent  to  which  any  claim  can  be 
found.  The  effect,  therefore,  of  these  sec- 
tions Is  not  to  Impair  any  existing  right  of 
the  owner,  bnt,  in  effect,  to  confer  a  right 
not  previously  existing  by  which  his  liabil- 
ity may,  under  certain  circumstances,  be 
curtailed.  The  owner's  liberty  of  action  In 
relation  to  this  property  Is  not  Invaded  by 
the  statute.  He  need  not  employ  an  inter- 
mediary to  erect  his  building;  but,  If  he 
does  the  law  ingrafts  upon  his  act  certain 
consequences.  Henry  v.  Elvans,  10  S.  W.  872, 
97  Mo.  47,  3  L.  B.  A.  332.  There  Is  no  taking 
of  property  without  due  process  of  law.  The 
contract  by  the  owner  Is  made  voluntarily 
and  with  the  Constitution  and  laws  In  mind, 
and  they  form  part  of  such  contract,  and  he 
must  be  taken  to  have  consented  to  the  ef- 
fect of  such  enactments.  That  similar  rights 
are  not  conferred  by  the  sections  upon  those 
who  make  Improvements  of  nominal  value 
and  under  $1,000  Is  a  matter  of  which  re- 
spondent cannot  complain.  Samish  v.  Hart- 
well,  128  Cal.  451,  58  Pac.  920.  Nor  can  It 
be  said  that  this  statute  can  have  the  effect 
to  Increase  the  necessary  cost  of  the  struc- 
ture simply  because  the  contractor  who  bids 
thereon  does  so  under  provisions  of  the  law 
which  require  reasonable  restrictions  as  to 
the  time  and  manner  of  his  payment,  for 
this  same  law  insures  to  him  a  lien  for  his 
contract  price  which  he  otherwise  would  not 
have.  Hence  it  would  be  unreasonable  to 
gay  that  because  of  such  a  statute  a  con- 
tractor Is  injnred  when  the  only  effect  there- 
of can  be  to  afford  him  security,  when  he 
honestly  discharges  the  obligations  Imposed 
upon  him  by  Its  terms. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  In  accordance  here- 
with. 

We  concur:     SHAW,  J.;    TAGGART,  J. 


i  Cal.  App.  715 

CATFORD  V.  METROPOLITAN  LIFE  INS. 
CO.     (Civ.  272.) 

(Court   of   Appeal,    First   District,    California. 
June  13,  1007.    Rehearing  Denied  by  Su- 
preme Court  August  12,  HX>7.) 

1.  Insttrance  —  Life  Insurance  —  Stipula- 
tions— Payments  or  Premiums  in  Arrears. 

A  stipulation  in  a  life  poiicj  that  no  pre- 
miums in  arrears  shall  be  received,  except  by 
agreement  in  writing  signed  by  eitlier  the  presi- 
dent, vice  president,  secretary,  or  actuary  of 
the  insurer  whose  authority  will  not  be  delegat- 
ed, is  valid. 

2.  Same— Contract  of  Iwsubance— Knowl- 
edge OF  Insured. 

An  insured  in  a  life  policy  is  charged  with 
knowledge  of  the  stipulations  therein. 

3.  Same— Nonpayment  of  Premiums— Waiv- 
er. 

A  life  policy  stipulated  that  no  premiums 
in  arrears  sbouldbe  received  except  by  agree- 
ment signed  by  either  of  designated  officers  of 
the  insurer.  An  agent  with  authority  to  col- 
lect premiums  caliHl  to  collect  the  premium  on 
a  policy  two  days  before  it  fell  due.  On  being 
informed  by  the  beneficiary  that  payment  could 


not  be  made,  be  stated  that  he  would  call  on  n, 
date  after  the  premium  became  due.  On  that 
day  he  again  called,  and  the  beneficiary,  not 
having  all  the  money,  asked  him  to  call  later  in 
the  same  day,  when  she  expected  to  have  it  all ; 
but  he  replied  that  he  would  call  again  four 
days  later.  Before  he  called  again,  the  insured 
died.  The  airent  had  the  insurer's  premium  re- 
ceipt containing  no  limitation  with  respect  to 
its  validity  if  delivered  after  the  due  date.  The 
beneficiary  did  not  imow  that  fact.  No  knowl- 
edge of  the  extensions  of  time  to  pay  the  premi- 
um was  brought  home  to  the  insurer.  Held, 
that  the  insurer  did  not  waive  a  forfeiture  of 
the  policy  for  nonpayment  of  the  premium  when 
due. 
4.  Sake  —  Agent  —  AtrrHOMTT  to  Cou^bct 

Premiums  —  AuTHoarrr   to   EiXtend   Tun 

FOB  Payment  of  Premiums. 

An  agent  of  an  insurer,  with  authority  to 
collect  premiums,  has  no  authority  to  extend 
the  time  for  the  payment  of  preminms  or  to 
waive  a  forfeiture  resulting  from  nonpayment. 

Appeal  from  Snperior  Court,  City  and 
County  of  San  Francisco;  Thomas  F.  Gra- 
ham, Judge. 

Action  by  Hannah  Cayford  against  the 
Metropolitan  Life  Insurance  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Page,  McCutchen  &  Knight,  for  appellant 
L.  A.  Redman  and  Van  Ness  &  Redman,  for 
respondent. 

KERRIGAN,  J.  This  is  an  action  brought 
to  recover  upon  a  policy  of  life  Insurance. 
The  jury  returned  a  verdict  for  the  plaintiff, 
upon  which  Judgment  was  entered.  The  de- 
fendant's motion  for  a  new  trial  was  denied, 
and  from  the  Judgment  and  order  denying 
its  motion  for  a  new  trial  the  defendant 
prosecutes  this  appeaL 

This  case  has  dnce  been  before  the  Su- 
preme Court  upon  an  appeal  taken  from  an 
order  sustaining  a  demurrer.  144  Cal.  763, 
78  Pac.  258. 

The  policy  in  question  was  issued  on  the 
life  of  Richard  N.  Cayford,  plaintiff's  hus- 
band, payable  to  plaintiff  as  beneficiary.  It 
was  Issued  March  20, 1902,  and  called  for  the 
payment  of  a  semiannual  premium  on  the 
20th  of  March  and  September  in  each  year. 
The  policy  provided  that  the  failure  to  pay 
any  premium  when  due  would  render  the 
policy  void.  The  second  semiannual  pre- 
mium fell  due  September  20,  1902,  and  was 
not  paid.  On  October  6,  1902,  the  insured 
died.  The  testimony  disclosed  that  J.  N. 
PIttman  had  solicited  the  Insurance,  and 
had  collected  the  first  premium.  On  the  18th 
of  September,  two  days  before  the  second 
premium  fell  due,  he  called  to  collect  this 
premium.  Mrs.  Cayford  told  him  that  they 
were  not  prepared  to  pay  It  PIttman  said 
that  that  would  be  all  right;  that  he  would 
call  again  on  October  4th.  On  that  day  he 
accordingly  called  and  saw  Mrs.  Cayford. 
She  said  she  did  not  then  have  all  the  mon- 
ey, and  asked  him  to  call  later  In  the  after- 
noon, when  slie  expected  to  have  it;  but  he 
replied  that  he  would  call  again  on  the  8th 
of  the  month.    On  the  Sth  of  Octol>er  the  In- 
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sured  died.  Flttman  had  with  him  on  hla 
visits  of  September  18th  and  October  4th 
the  company's  premium  receipt  for  the  sec- 
ond annual  premium,  executed  as  therein  re- 
quired by  both  the  secretary  of  the  company 
and  Its  superintendent.  One  of  the  provi- 
sions of  the  policy  declares:  "The  contract 
between  the  parties  hereto  Is  completely  set 
forth  in  this  policy  and  thfe  am)lication  there- 
for taken  together,  and  none  of  its  terms 
can  t>e  varied  or  modified,  nor  any  forfeiture 
waived  or  premiums  in  arrears  received  ex- 
cept by  agreement  In  writing  signed  by  either 
the  president,  vice-president,  secretary  or  ac- 
tuary, whose  authority  for  this  purpose  will 
not  t>e  delegated;  no  other  person  has  or  will 
he  given  any  authority." 

Respondent  claims  that  the  events  just 
narrated  bring  this  case  within  the  doctrine 
laid  down  in  the  case  of  Knarston  v.  Man- 
hattan Life  Ins.  Co.,  124  Gal.  74,  56  Pac.  773, 
and  Id.,  140  Cal.  57,  73  Pac.  740.  In  that 
case  a  certain  premium  became  due  Novem- 
ber 15,  1895.  On  that  day  and  the  next  day 
the  genera]  manager  of  the  company  sent  Its 
collector  to  the  Insured  to  collect  the  pre- 
mium. It  was  not  paid.  Through  the  efforts 
of  one  Gilmore,  representing  Knarston,  the 
Insured,  two  extensions  of  time  within  which 
to  make  payment  were  granted  by  the  gener- 
al manager.  Within  the  extended  time  Knars- 
ton was  killed  In  a  railroad  accident.  The 
policy  contained  the  usual  forfeiture  clause. 
The  Supreme  Court,  in  the  two  api)eals  in 
that  case,  held  that  an  attempt  by  the  com- 
pany to  collect  a  premium  after  default  is 
a  waiver  of  the  forfeiture  which  might  have 
otherwise  been  claimed;  that,  where  the  in- 
sured died  while  the  company  was  still  try- 
ing to  collect  the  premium,  the  policy  would 
be  treated  as  still  in  force.  The  decision 
turned  expressly  on  the  fact  that  the  waiver 
was  the  act  of  a  general  agent  of  the  insur- 
ance company,  and  that  the  Insured  had  no 
notice  of  any  limitation  on  his  authority. 

There  is  no  doubt  that  this  case,  as  claim- 
ed by  the  respondent,  would  be  within  the 
doctrine  of  the  Knarston  Case  If  the  acts  of 
PIttman  were  the  acts  of  the  company. 
Counsel  for  the  respondent  argues  that  the 
possession  of  the  receipt  after  its  due  date 
by  PIttman,  the  collector  of  the  company, 
implied  the  power  to  deliver  It  after  that 
date;  that  there  appeared  on  the  face  of  the 
receipt  no  limitation  of  its  validity  If  deliv- 
ered after  the  due  date  of  the  premium;  that 
accordingly,  if  It  had  been  In  fact  delivered 
by  PIttman,  though  after  the  due  date,  his 
act  would  have  lieen  the  act  of  the  company, 
and  the  forfeiture  would  have  been  waived. 
We  cannot  agree  with  this  view.  Mrs.  Cay- 
ford  did  not  know  that  PIttman  had  the  pre- 
mium receipt,  and  she  knew  nothing  of  its 
contents.  No  knowledge  of  the  extensions 
of  time  to  pay  the  premium,  granted  by  Mtt- 
man  to  the  insured,  was  brought  home  to  the 
company.  The  limitation,  in  the  conditions 
of  the  policy,  on  the  authority  of  subordinate 


agents  to  waive  forfeitures,  or  collect  over- 
due premiums  is  valid.  Shuggart  v.  Lycom- 
ing Fire  Ins.  Co.,  55  Cal.  408;  Enos  v.  Sun 
Ins.  Co.,  67  Cal.  621,  8  Pac.  379;  Westerfeld 
V.  New  York  Ute  Ins.  Co.,  129  Cal.  68,  77,  58 
Pac.  92,  61  Pac.  667.  The  assured  knew  of 
this  provision,  or  what  is  the  same  thing,  Is 
charged  with  knowledge  of  It.  Westerfeld 
V.  New  York  Life  Ins.  Co.,  supra.  Under  the 
circumstances  of  this  case,  It  cannot  be  held 
that  the  company  waived  the  forfeiture  caus- 
ed by  the  failure  to  pay  the  premliun  when 
due.  Authority  to  collect  premiums  does  not 
imply  authority  to  extend  the  time  for  the 
payment  of  such  premiums,  or  to  waive  a 
forfeiture  resulting  from  nonpayment  Bry- 
an V.  National  Life  Ins.  Ass'n,  21  R.  I.  149, 
42  Atl.  513;  Mutual  Life  Ins.  Co.  v.  Abbey, 
88  a  W.  950,  76  Ark.  328;  Metropolitan  Life 
Ins.  Co.  T.  McGrath,  52  N.  J.  Law,  358,  19 
Atl.  386. 

In  the  case  of  Iowa  Life  Ins.  Co.  v.  Lewis, 
187  U.  S.  335,  23  Sup.  Ct  126,  47  L.  Ed.  204, 
the  policy  contained  a  clause  similar  to  the 
one  referred  to  In  the  policy  in  this  case,  re- 
stricting the  power  of  the  agents  of  the  com- 
pany In  the  matter  of  waiving  forfeitures. 
In  that  case  it  was  claimed  that,  conceding 
the  validity  of  such  a  clause,  the  clause  It- 
self had  nevertheless  been  waived  by  the 
company.  A  premium  note  had  been  placed 
in  the  hands  of  an  agent  for  collection.  He 
had  extended  the  time  for  its  payment,  and 
It  was  allowed  to  remain  in  his  hands  after 
maturity.  It  was  held,  nevertheless,  that 
his  act  was  unauthorised,  and  that  the  com- 
pany was  not  estopped  from  relying  on  the 
forfeiture. 

In  the  case  of  Bank  of  Commerce  v.  New 
York  Life  Ins.  Co.,  54  S.  E.  G43,  125  Ga. 
552,  It  was  held  that  the  acceptance  of 
money  by  a  collecting  agent  upon  an  over- 
due premium  note  did  not  bind  the  company 
as  a  waiver  of  the  forfeiture  resulting  from 
nonpayment  of  the  note  at  maturity. 

The  following  cases  tend  more  or  less  to 
support  the  conclusion  we  have  reached  In 
this  case:  Collins  v.  Metropolitan  Life  Ins. 
Co.,  32  Mont.  329,  80  Pac.  609,  1092,  108  Am. 
St.  Kep.  578;  Fidelity  Mut.  Life  Ass'n  v.  Bus- 
sell.  86  S.  W.  814,  75  Ark.  25. 

The  Judgment  and  order  are  reversed. 

We  concur:     COOPER,  P.  J.;  HALL,  J. 


RICHARDS  V.  OGDEN  STEAM  LAUNDRY. 

(Supreme  Court  of  Utah.     July  18,  1907.) 

1.  Masteb  and  Servant— Action  for  Inju- 
ries —  Evidence  —  Sufficiency  —  Neqli- 
OENCE  OF  Master. 

Evidence,  in  an  action  by  an  employe 
whose  hand  was  drawn  into  a  mangle  used  in  a 
laundry  and  injured,  hrld  insufficient  to  estab- 
lish the  employer's  negligence,  in  that  it  failed 
to  warn  the  employ^  of  the  condition  of  the 
machinery,  to  instruct  her  as  to  the  manner  and 
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method  of  coTering  the  mangle,  and  notify  her 
of  the  dangers  connected  therewith. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Senant,  f  972.] 

2.  Same— Assumption  of  Risk. 

Evidence,  in  an  action  by  an  employ*  whose 
hand  was  drawn  into  a  mangle  used  in  a  laun- 
dry and  injured,  held  to  show  that  the  em- 
ploye's injuries  were  due  to  dangers  the  risks  of 
which  were  assumed  by  her. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  if  981-980.] 

Appeal  from  District  Court,  Second  Dis- 
trict; before  Justice  J.  A.  Howell. 

Action  by  Mabel  Richards,  by  her  guard- 
Ian  ad  litem,  against  the  Osden  Steam  Laun- 
dry. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Reversed  and  remanded  for 
a  new  trial, 

C.  S.  Varlan,  for  appellant  J.  D.  Skeen 
and  C.  C.  Richards,  for  respondent. 

STRAUP,  J.  This  is  an  action  brought  to 
recover  damages  for  personal  Injury.  The 
defendant  was  engaged  in  the  laundry  busi- 
ness. The  plaintiff,  17  years  of  age,  was  in 
its  employ.  It  was  alleged  In  the  complaint 
that  It  was  her  duty  to  feed  a  mangle  and  to 
cover  It  when  It  became  soiled;  that  a  cer- 
tain lever  which  controlled  the  mangle  be- 
came loose,  worn,  and  out  of  repair,  and  the 
Jar  of  the  machinery  and  the  weight  of  the 
lever  started  the  mangle  in  motion  without 
warning;  that  the  defendant  neglected  to 
warn  her  of  the  condition  of  the  machinery; 
that  covering  the  mangle  required  skill  not 
possessed  by  plaintiff,  and  because  of  her 
lack  of  knowledge  and  experience  she  was 
not  capable  of  performing  such  work  safely, 
all  of  which  was  known  to  the  defendant, 
nevertheless,  It  imposed  such  duty  upon  her, 
without  instructing  her  as  to  the  method  of 
performing  the  work  or  warning  her  of  the 
dangers  connected  therewith;  and  while  she 
was  covering  the  mangle  "the  lever  without 
notice  slipped  Into  gear,  and  plaintiff's  right 
hand  was  suddenly  drawn  into  the  mangle," 
scalding,  burning,  and  mashing  her  fingers. 
The  defendant  In  its  answer  admitted  that 
plaintiff's  duty  consisted  of  feeding  and  oper- 
ating the  mangle,  but  denied  that  her  em- 
ployment required  her  to  cover  the  mangle, 
or  that  any  such  duty  was  Imposed  upon 
her,  or  exacted  of  her;  and  alleged  that  the 
defendant  had  been  Informed  that  such 
work  was  the  duty  of  the  foreman;  that  she 
was  not  to  attempt  It  herself,  but  to  notify 
the  foreman  when  the  mangle  needed  cover- 
ing; that  the  plaintiff.  In  violation  of  such 
Instructions,  attempted  to  cover  the  mangle 
with  the  assistance  of  a  co-employC,  and 
while  doing  so  the  machinery,  at  the  direc- 
tion of  plaintiff,  was  put  In  motion  by  the 
co-eniployC',  and,  after  It  started,  plalutifTs 
lingers  ca light  In  the  covering  and  were 
dra-wu  into  the  mangle.  Defendant  denied 
all  acts  of  negligence  charged  against  it,  and 
further  j)lc!idetl  contributory  nopllRpnce  and 
assumption  of  risk  on  the  part  of  the  plain- 


tiff. A  trial  before  the  court  and  Jnry  re- 
sulted in  a  verdict  In  plaintiff's  favor.  The 
defendant,  on  api)eal,  urges  that  the  court 
below  erretl:  (1)  In  refusing  its  request  to 
direct  a  venlict;  (2)  in  giving  certain  in- 
structions; (3)  in  overruling  defendant's  mo- 
tion for  a  new  trial  based  on  insufficiency 
of  evidence,  and  that  the  verdict  was  con- 
trary to  law;  and  (4)  in  excluding  certain  tes- 
timony. 

We  think  the  court  erred  with  respect  to 
the  rulings  presented  by  assignments  1  and 
3.  The  other  assignments  we  need  not  no- 
tice. It  is  not  alleged  In  the  complaint  that 
the  defendant  was  guilty  of  negligence  In 
suffering  and  permitting  the  lever  to  become 
and  remain  loose  and  out  of  repair,  nor  that 
it  was  guilty  of  negligence  which  caused  the 
machinery  to  be  started  of  Its  own  motion. 
The  alleged  acts  of  negligence  consisted  in 
the  defendant's  failure  to  warn  the  plaintiff 
of  the  condition  of  the  machinery,  to  instruct 
her  as  to  the  manner  and  method  of  cover- 
ing the  mangle,  and  to  notify  her  of  the 
dangers  connected  therewith.  For  eight 
months  prior  to  her  injury  the  plaintiff  was 
In  the  defendant's  service  engaged  In  feed- 
ing the  mangle.  Though  but  17  years  of  age, 
yet  she  was  an  exi)erlenced  and  skillful  feed- 
er. The  starting  of  the  machinery  of  Its  own 
motion  without  warning,  claimed  to  be  due 
to  the  loose  condition  of  the  lever,  was 
something  which  occurred,  as  testified  to  t»y 
plaintiff  herself,  almost  every  day  during  the 
period  of  her  employment.  Slie  further  tes- 
tified, w^hich  necessarily  must  be  known  to 
every  one,  that  if  her  fingers  •were  brought 
too  near  the  cylinder  and  steam  chest  they 
w^cre  liable  to  be  caught  and  injured.  While 
it  may  be  said  that  the  evidence  does  not 
show  whether  the  plaintiff  did  or  did  not 
know  that  the  lever  was  loose  or  worn,  yet 
the  evidence  shows  that  she  operated  the 
lever  daily  by  menus  of  which  the  belts  were 
shifted  from  one  pulley  to  another,  and  that 
she  knew  that  such  shifting  causetl  the  man- 
gle to  start  or  stop.  The  fact  that  the  mangle, 
when  stopped  by  means  of  the  lever,  would 
start  without  warning  and  without  human 
agency,  and  that  It  did  so  start  every  day 
for  a  period  of  eight  months,  was  well 
known  to  her,  as  appears  from  her  own  tes- 
timony, and  that  the  dangers  arisbig  there- 
from were  fully  appreciated  by  her.  Though 
It  had  been  shown  that  the  lever  was  loose 
or  out  of  repair,  and  for  that  reason  the 
belts  were  liable  to  be  shifted  and  the 
mangle  started  after  it  had  been  stopped, 
and  though  the  defendant  had  inforine<l 
plaintiff  of  such  facts,  still  she  would  not 
have  been  made  awnre  of  any  danger  not 
known  to  her,  nor  of  any  condition  exposing 
her  to  danger  not  fully  appreciated  by  her. 
She  well  knew  the  essential  and  ultimate 
fact  that,  when  the  mangle  was  stopped  by 
means  of  the  lever,  it  was  liable  to  start  at 
any  time,  and  fully  appreciated  all  the  ut- 
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tending  dangers  arising  from  sucti  starting. 
Tills  is  not  a  case  -where  complaint  Iiad  been 
made  of  some  defect,  and  wliere  the  master 
promised  to  repair,  and  directed  the  use  or 
operation  of  the  instrumentality  to  be  con- 
tinued. Plaintiff  here  testiHed  that  she  re- 
ported "the  condition  of  the  machine"  three 
or  four  days  before  the  accident  to  the  fore- 
man, but  that  be  "never  said  anything." 
Furthermore,  the  evidence  does  not  show 
that  the  lever  was  loose,  or  worn,  or  out  of 
repair.  PlaintifC  offered  no  evidence  in  sup- 
port of  such  allegations.  Plaintiff  testified 
that  she  did  not  know  how  the  machine 
started;  her  co-employ4,  her  sister,  that  nei- 
ther she  nor  any  other  person  touched  the 
lever;  and  another  witness,  that  the  mangle 
had  the  liabit  of  starting  itself  by  the  sud- 
den jerlcing  of  the  lever.  The  evidence  ou 
behalf  of  the  defendant  showed  that  the 
machine  was  in  good  condition,  but  that 
when  stopped  for  13  or  20  minutes  it  would 
slowly  start,  due  to  the  shifting  of  the  belts 
on  the  pulleys  caused  by  the  jar  of  the  build- 
ing and  the  shaft,  occasioned  through  the 
operation  of  other  machinery.  But  this  is 
far  from  proving  the  alleged  condition  of  the 
lever,  and  with  respect  to  which  it  is  alleg- 
ed the  defendant  was  negligent  in  not  in- 
forming the  plaintiff. 

The  evidence  is  lilcewise  insufficient  to 
show  negligence  on  the  part  of  the  defendant 
In  Its  failure  to  instruct  the  plaintiff  as  to 
the  manner  and  method  of  covering  the 
mangle.  Covering  the  mangle  means  the 
placing  of  a  padding  around  the  cylinder, 
and  a  sheet  around  the  padding.  This  is 
done  to  protect  and  keep  clean  the  clothes 
fed  through  the  mangle.  The  sheet  tiecame 
soiled  and  required  changing  about  twice 
a  week.  Plaintiff  testified  that  her  duties 
were  feeding  the  mangle.  It  is  not  made  to 
appear  that  covering  the  mangle  was  any 
part  of  her  duties,  nor  that  such  work  was 
required  of  her.  When  asked  by  her  coun- 
sel whether  the  foreman  told  her  whether 
she  or  some  one  else  was  to  do  it,  the  plain- 
tiff answered  in  the  negative.  On  I)ehalf  of 
the  defendant,  it  was  shown  that  the  plain- 
tiff was  expressly  informed  that,  when  the 
mangle  needed  covering  she  was  to  notify  the 
foreman  or  washman.  On  the  day  in  ques* 
tion  the  clothes  "ran  soiled,"  when  the  plain- 
tiff, according  to  her  own  testimony,  notified 
the  washman.  He  told  her  that  he  could  not 
help  it,  and  that  he  was  busy.  She  then  in- 
formed the  foreman,  but,  according  to  her 
testimony,  he  paid  no  attention  to  her.  She 
then  voluntarily,  without  any  direction  or  re- 
quest from  any  one,  undertook,  with  the  old 
of  her  sister,  a  co-employ6,  to  remove  the 
soiled  sheet  and  to  place  a  clean  one  around 
the  roller.  While  doing  so  she  was  injured. 
Tliere  is  also  evidence  showing  that  the 
plaintiff  several  times  assisted  the  foreman 
in  doing  such  work.  At  otlier  times  other 
girls  assisted  the  foreman.  Sometimes  the 
plaintiff  and  her  sister  did  it  themselves, 


as  did  also  other  mangle  feeders,  in  the 
presence  of  the  foreman,  who  made  no  ob- 
jection to  their  doing  it  We  think  this  evi- 
dence lacks  the  required  proof  that  covering 
the  mangle  was  a  part  of  plaintiff's  duties. 
Furthermore,  the  evidence  does  not  show 
that  the  plaintiff  attempted  to  do  the  work 
in  an  Improper  or  unsafe  manner.  It  does 
not  appear  that,  if  the  plaintiff  had  been  in- 
structed, she  could  have  performed  the  work 
more  skillfully  or  safely  than  she  did,  or  that 
she  thereby  would  have  been  enabled  to 
avoid  dangers  not  known  to  her.  So  far  as 
is  made  to  appear,  she  knew  the  proper  man- 
ner of  performing  the  work,  pursued  the 
usual  and  ordinary  method  of  doing  It,  and 
realized  and  appreciated  all  the  attending 
dangers. 

Upon  the  whole  case  we  are  clearly  of  the 
opinion  that  the  evidence  Is  Insufficient  to 
establish  the  negligence  alleged  in  the  com- 
plaint; and  that  the  evidence  conclusively 
shows  that  the  injury  to  plaintiff  was  due 
to  dangers  the  risks  of  which  were  assumed 
by  her. 

The  Judgment  of  the  court  below  is  there- 
fore reversed,  and  the  cause  remanded  for 
a  new  trial.    Costs  to  appellant. 

McCAKTY,  P.  J.,  and  FRICK,  J.,  concur. 


HUNT  V.  MONROE. 
(Supreme  Court  of  Utah.     June  27,  1907.) 

1.  Divorce— Si'PPORT   of   CiriLDBEN— Actiow 
ON  FoRKiox  Decree— Parties. 

Though  a  divorce  decree  directed  that  plain- 
tiff husband  should  pay  to  a  third  person  for 
the  use  and  benefit  of  the  minor  children  a  cer- 
tain sum  per  month  until  pach  of  the  children 
should  t>ecome  of  the  age  of  18  years,  yet  sucli 
third  person  was  without  right  to  maintain  an 
action  to  recover  the  same ;  the  right  of  action 
therefor  being  in  defendant  wife. 

2.  PLEADIKG— I>EMtmRER— OROTJWDS   —    WANT 

OF  Legai,  Capacity  to  Sue. 

Want  of  legal  caimcity  to  sue,  as  used  in 
Rev.  St.  180S,  8  'J0G2.  declaring  the  same  to  be 
a  ground  of  demurrer,  means  as  a  general  rule 
a  want  of  capacity  to  appear  in  court  and  main- 
tain an  action,  regardless  of  in  whom  is  vested 
the  right  of  action. 

3.  Same— Complaint— Real  Pabtx  in  Inter- 
est—Method  OF  OnjECTION. 

Where  a  complaint  shows  on  Its  face  that 
the  right  to  maintain  the  action  is  not  in  plain- 
tiff, but  in  another,  such  defect  may  be  reached 
by  demurrer. 

(Ed.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  3»,  Pleading,  §  426.] 

4.  Evidence— Judicial  Notice— Laws  of  An- 
other State. 

It  is  the  snfer  rule  to  require  prOof  of  laws 
of  another  state  relative  to  the  validity  and  ef- 
fect of  judgments  in  that  state,  and  not  to  take 
Judicial  notice  thereof,  under  Rev.  St.  189S,  $ 
33T4.  deflnlng  matters  of  which  judicial  notice 
may  be  taken. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  51.] 

5.  Divorce  —  Foseion  Decree  —  Constitu- 
tional Law. 

Though  an  action  on  a  decree  for  alimony 
or  maintenance  rendered  in  one  state  may  be 
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maintained  in  another  state,  if  the  amount  pay- 
able is  fixed  and  presently  due,  yet  a  decree 
for  alimony  or  maintenance  becoming  due  in 
the  future  and  payable  in  installments  is  not  a 
final  decree  enforceable  in  another  state,  within 
Const.  U.  S.,  requiring  full  faith  and  credit  to 
be  given  in  each  state  to  the  judicial  proceed- 
ings of  every  other  state,  until  the  court  which 
rendered  it  fixes  the  specific  amount  due.  cither 
in  some  proper  proceeding  in  the  original  action 
or  by  an  independent  action. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  g  827%.] 

Appeal  from  District  Court,  Salt  Lake 
County;   M.  L.  Ritchie,  Judgie. 

Action  by  Herbert  L.  Hunt  against  Charles 
H.  Monroe  on  a  foreign  decree  for  mainte- 
nance rendered  In  a  divorce  suit.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed,  with  directions  to  sustain  the  de- 
murrer to  the  complaint. 

W.  W.  Little  and  M.  E.  Wilson,  for  appel- 
lant.   Goodwin  &  Van  Pelt,  for  respondent. 

FRICK,  J.  The  plaintiff,  respondent  in 
this  court,  filed  his  complaint  In  the  district 
court  of  Salt  Lake  county,  In  which  the  fol- 
lowing facts  are  alleged:  "That  at  all  the 
times  hereinafter  mentioned  the  district  court, 
city  and  county  of  Denver,  Second  judicial 
district.  In  and  for  the  state  of  Colorado, 
was  a  court  of  general  jurisdiction,  duly 
created  and  organized  by  the  laws  of  that 
state.  That  prior  to  the  27th  day  of  August. 
1902,  an  action  for  divorce  had  been  duly 
commenced  by  Charles  H.  Monroe  (the  de- 
fendant herein)  against  one  Mary  L.  Monroe 
In  said  court  b.v  the  personal  service  of  pro- 
cess on  the  defendant,  and  thereafter  said 
defendant  duly  appeared  In  said  cause  by 
her  attorney.  That  thereafter,  and  on  the 
27th  day  of  August,  1902,  both  said  parties 
appeared  In  open  court,  and  such  proceed- 
ings were  then  and  there  had  that  a  judg- 
ment and  decree  was  duly  given  and  made  by 
said  court  In  favor  of  the  plaintiff,  dissolv- 
ing the  bonds  of  matrimony  between  the  said 
plaintiff,  Charles  H.  Monroe,  and  the  defend- 
ant. Mary  L.  Monroe,  and  granting  to  said 
defendant,  Mary  L.  Monroe,  the  sole  care 
and  custody  of  the  two  minor  children  of 
said  parties,  to  wit,  Edward  T.  Monroe,  aged 
12  years,  and  Mary  C.  Monroe,  aged  15  years. 
That  In  and  by  the  terms  of  said  judgment 
and  decree  it  was  further  adjudged  and  de- 
creed that  the  said  plaintiff,  Charles  H.  Mon- 
roe, pay  to  the  plaintiff  herein,  Herbert  L. 
Hunt,  for  the  use  and  benefit  of  said  minor 
children,  the  sum  of  $10  each  per  month,  pay- 
able each  and  every  month,  from  the  date 
of  said  decree  until  each  at  said  children 
should  become  of  the  age  of  18  years.  That 
there  became  due  and  payable  to  said  plain- 
tiff, for  the  use  and  benefit  of  said  minor 
Mary  O.  Monroe,  prior  to  becoming  18  years 
of  age  on  the  11th  day  of  November,  1004, 
the  full  sum  of  two  hundred  and  slxty-flve 
dollars  (?2fi5.00),  no  part  of  which  has 
lioen  paid,  except  the  sum  of  thirty  dollars, 
($:i().U0)  paid  thereon  on  or  about  the  month 


of  April,  1903.  That  there  Is  now  due  and 
payable  to  the  plaintiff  for  the  use  and  ben- 
efit of  said  minor  Edward  T.  Monroe,  the 
full  sum  of  five  hundred  and  three  dollars, 
($503.00),  no  part  of  which  has  been  paid, 
except  the  sum  of  thirty  dollars  ($30.00), 
paid  thereon  on  or  about  the  month  of  April, 
1903.  That  said  minor  Edward  T.  Monroe 
win  not  become  18  years  of  age  until  the  2l8t 
day  of  May,  1908.  That  pursuant  to  the 
terms  of  said  judgment  and  decree  said  de- 
fendant in  said  action,  Mary  L.  Monroe,  took 
the  sole  care  and  custody  of  said  two  minor 
children,  and  has  ever  since  kept  and  retain- 
ed the  same,  and  has  by  her  own  labor  and 
effort  kept,  maintained,  and  educated  the 
said  children  without  any  assistance  from 
the  said  Charles  H.  Monroe,  except  the  sum 
of  sixty  dollars  ($60.00),  as  stated  in  para- 
graph No.  3.  That  said  Mary  L,  Monroe  has 
no  property,  and  is  dependent  solely  upon 
her  own  labor  for  her  support,  and  the  sup- 
port and  maintenance  of  said  minor  chil- 
dren." 

Upon  the  foregoing  allegations  respondent 
prayed  judgment  for  the  amount  of  alimony 
that  had  accrued  up  to  the  time  of  filing  the 
complaint,  and  for  such  additional  sum  as 
would  become  due  under  the  terms  of  the  de- 
cree before  final  judgment  in  the  action,  and 
for  costs.  To  this  complaint  the  defendant, 
appellant  in  this  court,  appeared  and  filed  a 
demurrer,  basing  it  upon  two  grounds,  to 
wit:  (1)  That  It  appears  from  the  com- 
plaint that  the  plaintiff  has  not  legal  capacity 
to  sue.  for  the  reason  that  upon  the  face  of 
the  complaint  it  appears  that  the  plaintiff 
is  not  the  real  party  In  Interest;  and  (2) 
that  the  complaint  falls  to  state  sufilclent 
facts  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled,  and,  the  appellant 
electing  to  stand  thereon  and  declining  to 
plead  further,  the  court,  upon  pr<^)er  proof 
being  made,  found  that  there  was  due  and 
unpaid  of  the  alimony  sued  for  the  sum  of 
$708.  and  entered  judgment  in  favor  of  re- 
spondent and  against  appellant  for  said  sum 
and  for  costs,  from  which  judgment  this  ap- 
peal is  taken. 

Two  questions  are  presented  by  the  appeal : 
(1)  Did  the  respondent  have  the  legal  right 
to  maintain  the  action  in  his  own  name? 
and  (2)  is  the  judgment  or  order  sued  on  a 
final  judgment  on  which  an  action  can  be 
maintained? 

As  to  the  first  proposition  the  fact  is  pal- 
pable that  the  respondent  was  neither  a  par- 
ty, a  beneficiary,  nor  assignee  of  the  judg- 
ment sued  on.  He  was  not  In  any  way  relat- 
ed to  nor  interested  In  the  subject-matter  <rf 
the  original  action,  bat  was  connected  with 
the  result  thereof  merely  by  being  made  the 
recipient  of  the  money  as  the  same  was  or- 
dered to  be  paid  for  the  use  and  benefit  of 
Mary  L.  Monroe,  the  party  to  the  original 
action  for  divorce,  and  In  which  the  order  or 
alleged  judgment  sued  on  was  made.  As 
was  said  In  Page  v.  Page,  189  Mass.  86,  75 
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N.  B.  92,  where  a  similar  order  was  consider- 
ed; ■'We  construe  this  decree  to  be  In  sub- 
stance an  order  to  the  libelee  to  pay  to  libel- 
ant the  sum  named,  to  be  used  by  her  In  the 
support  of  herself  and  the  child,  and  that 
the  libelant  could  enforce  against  the  libelee 
whatever  duty  was  placed  upon  him  by  the 
decree.  The  proylslon  that  It  should  be  paid 
to  the  attorney  of  the  libelant,  rather  than  to 
her  in  person,  was  doubtless  inserted  for  the 
convenience  of  the  parties."  This,  it  must 
be  assumed,  was  the  purpose  with  respect  to 
the  order  in  this  case,  and,  while  the  re- 
spondent had  full  power  to  receive  and  re- 
ceipt for  the  payments  as  they  fell  due,  he 
had  no  control  over  the  money  and  could  not, 
without  anything  further  appearing  from  the 
record,  sue  for  and  recover  the  arrears  in  his 
own  name.  The  allegation  that  the  suit  was 
Instituted  for  the  benefit  of  another  did  not 
alter  his  relation  to  the  Judgment  or  order 
sued  on,  since  such  aa  allegation  could  not 
bind  the  real  owner  of  the  judgment,  and 
she  might  sue  upon  It,  If  a  suit  could  be 
maintained  thereon,  regardless  of  respond- 
ent's action.  Of  course,  if  respondent  bad 
obtained  Judgment,  and  Mary  L.  Monroe  had 
taken  the  money  realized  therefrom,  such 
fact  might  be  set  up  as  a  defense  in  another 
action  brought  by  her  on  the  same  Judgment. 
This  would  be  so  by  way  of  an  estoppel, 
however,  and  not  upon  the  ground  of  former 
adjudication.  In  23  Cyc.  1507,  the  rule  with 
respect  to  parties  to  actions  on  Judgments  Is 
stated  thus :  "An  action  on  a  Judgment  must 
be  prosecuted  by  the  real  and  beneficial 
owner  of  It,  whose  title  to  it  must  appear  of 
record  or  by  some  formal  transfer,  and  the 
suit  cannot  be  maintained  by  a  third  person 
not  answering  these  conditions,  although  the 
Judgment  may  in  some  way  define  his  rights 
or  inure  to  his  benefit  or  protection." 

But  respondent  insists  that  the  question  was 
not  properly  raised  by  demurrer,  since  In  the 
demurrer  the  alleged  ground  was  a  want  of 
legal  capacity  to  sue.  It  may  be  conceded 
that  as  a  general  rule  the  want  of  legal  ca- 
pacity to  sue,  referred  to  in  section  2962, 
Ber.  St.  1898,  means  a  want  of  capacity  to 
appear  in  a  court  and  maintain  an  action, 
regardless  of  in  whom  is  vested  the  right  of 
action.  In  this  state  any  person  of  sound 
ffllnd.  of  lawful  age,  and  under  no  restraint 
or  legal  disability,  has  the  legal  capacity  to 
sue,  although  it  may  ultimately  appear  that 
be  bas  no  cause  of  action.  Where,  how- 
ever, it  appears  from  the  face  of  the  com- 
plaint, as  In  this  case,  that  the  right  to 
maintain  the  action  Is  not  in  the  plaintiff, 
but  In  another,  the  complaint  Is  defective 
for  want  of  a  statement  of  sufficient  facta 
to  maintain  the  action.  It  is  elementary  that 
a  complaint  good  in  law  must  not  only  state 
a  complete  cause  of  action  against  the  de- 
fendant, but  It  must  also  show  a  right  of 
action  in  the  plaintlfF.  In  this  respect  the 
complaint  in  this  case  was  defective,  and 


bance  vulnerable  by  demurrer.  That  sucb 
a  defect  may  be  raised  by  demurrer  is  amply 
sustained  by  the  authorities.  15  Enc.  Pi.  & 
Pr.  564,  713,  where  the  cases  are  collected.  In 
the  absence  of  authority,  however,  and  rest- 
ing the  proposition  upon  principle  alone, 
why  may  not  a  defect  of  this  kind  be  raised 
as  a  question  of  law,  when  the  defect  is  made 
to  appear  from  the  face  of  the  complaint?  In 
such  event  it  certainly  presents  no  issue  of 
fact,  but  purely  one  of  law,  to  be  determined 
from  the  allegations  contained  In  the  com- 
plaint, which  are  admitted  by  the  demurrer. 
It  follows,  therefore,  that  the  court  erred 
in  not  sustaining  the  demurrer  upon  this 
ground. 

This  brings  us  to  the  second  proposition, 
which  seems  to  us  to  be  one  of  grave  im- 
portance with  respect  to  actions  based  on 
decrees  and  Judgments  of  a  sister  state.  It 
is  urged  by  appellant  that  the  order  or  judg- 
ment for  the  accumulating  alimony  or  main- 
tenance sued  for  in  this  action  Is  not  a  final 
Judgment,  order,  or  decree,  and  therefore 
Is  not  the  subject  of  an  action,  and  does 
not  fall  within  the  protection  of  the  full 
faith  and  credit  clause  of  the  federal  Con- 
stitution. Upon  the  other  hand,  respondent 
strenuously  contends  that  it  is  such  a  Judg- 
ment, and  entitled  to  full  faith  and  credit 
in  this  state,  to  the  same  extent  and  with 
like  effect  as  it  would  have  in  the  state  of 
Colorado,  where  It  was  rendered.  Author- 
ities are  cited  by  l>oth  parties  sustaining 
their  respective  contentions.  We  confess  to 
having  been  compelled  to  modify  our  first 
impressions  with  regard  to  the  finality  of 
orders  or  judgments  of  the  character  like 
the  one  before  us.  Upon  principle  the  order 
or  Judgment  sued  on,  as  pleaded,  bears  on 
Its  face  the  usual  prerequisites  of  a  final 
Judgment,  as  such  are  defined  to  be  in  the 
books.  Judgments  are  generally  defined  to 
be  final,  for  the  purpose  of  basing  an  ac- 
tion thereon,  when  the  Judgment  is  "a  de- 
finitive and  personal  Judgment  for  the  pay- 
ment of  money,  final  in  its  character  and 
not  merely  interlocutory,  remaining  unsatis- 
fied, and  capable  of  immediate  enforcement" 
23  Cyc.  1503.  The  Judgment  or  decree  sued 
on  in  this  case  certainly  was  final  to  the  ex- 
tent that  either  party  could  have  prosecuted 
an  appeal  therefrom,  and  thus  was  not  mere- 
ly Interlocutory.  It  was  enforceable  as 
against  appellant  by  execution  In  the  state 
where  rendered,  and,  as  admitted  by  the 
demurrer,  was  unsatisfied,  and  was  for  tbe 
payment  of  money  only.  As  to  the  validity 
and  effect  of  Judgments  or  decrees  grant- 
ing divorce  and  alimony  in  tbe  state  of 
Colorado  we  are  not  advised.  Upon  the  ques- 
tion of  whether  the  courts  of  one  state  take 
judicial  notice  of  the  laws  of  another  state 
upon  this  subject  the  authorities  are  in  con- 
flict, some  holding  that  In  actions  on  Judg- 
ments of  a  sister  state,  a  federal  question 
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Iwtng  Inrolred,  wiSet  the  full  faifb  and  credit 
clause  of  the  federal  Constitution,  tbe  state 
courts  will  take  Judicial  notice  of  tlie  laws 
of  a  sister  state  upon  tbe  subject  respecting  ttae 
yalidlty  and  effect  of  Judgments ;  while  oth- 
ers, and  what  appears  to  be  tbe  general  rlew, 
hold  that  the  laws  of  other  states  must  be 
proved  as  facts  In  this  class  as  in  all  other 
cases.  23  Cyc.  1547,  1548.  Our  Code  (section 
3374,  Rev.  St.  ISdS)  deflnes  matters  of  which 
the  courts  in  this  state  talte  judicial  notice, 
and  we  think  the  matter  respecting  the  laws 
of  a  sister  state  is  not  within  the  provisions 
of  that  section.  But,  be  that  as  It  may,  it 
seems  to  us  the  safer  rule  Is  to  require  proof 
of  the  laws  of  a  sister  state  In  this  regard, 
as  well  as  in  all  others.  Assuming,  therefore, 
tbe  law  with  respect  to  divorce  and  alimony 
In  Colorado  to  be  the  same  as  our  own,  the 
Judgment  was  liable  to  modlilcation  by  the 
court  rendering  it  upon  application  of  either 
party  at  any  time  for  good  cause  shown; 
and  such,  under  the  decisions,  seems  to  be 
the  effect  of  such  judgments  In  the  state  of 
Colorado,  as  declared  by  the  Supreme  Court 
of  that  state  in  the  case  of  Stevens  v.  Stev- 
ens, 72  Pac.  1061,  31  Colo.  188.  Whether  the 
law  still  remains  so  we  are  not  advised. 
Respondent's  counsel,  however,  contend 
that,  although  the  Judgment  required  the 
alimony  to  be  paid  in  installments  for  future 
support,  still  the  amount  was  fixed  and  cer- 
tain; that  while  the  amount  was  subject  to 
change,  or  might  be  entirely  withdrawn  by 
the  court,  nevertheless  the  judgment  was 
enforceable  for  the  amount  due  and  unpaid 
until  modified  by  tbe  court  rendering  it.  It 
must  be  conceded  that  there  is  much  force 
In  this  contention,  and  that  It  Is  likewise 
supported  by  some  courts  of  great  learning 
and  of  the  highest  respectability,  as  is  evi- 
denced by  the  following  cases:  Barber  y. 
Barber,  21  How.  (U.  S.)  582,  16  L.  Ed.  226; 
Arrington  ▼.  Arrington,  127  N.  C.  190,  37  S. 
B.  212,  52  L.  R.  A.  201,  80  Am.  St.  Rep.  791; 
Wagner  ▼.  Wagner,  26  R.  I.  27,  57  Atl.  1058, 
6B  L.  R.  A.  816;  Trowbridge  v.  Spinning,  23 
Wash.  48,  C2  Pac.  125.  54  L.  R.  A.  204,  83 
Am.  St  Rep.  806;  Enapp  v.  Knapp  (D.  C.) 
CO  Fed.  611;  Brisbane  v.  Dodson,  50  Mo.  App. 
170.  While  there  are  other  cases  cited  by 
counsel  for  respondent  In  support  of  their 
contention,  and  in  which  similar  judgments 
were  enforced,  the  foregoing  cases  are  all 
that  discuss  and  directly  pass  upon  the 
question  presented  by  this  appeal.  Upon  the 
other  band,  counsel  for  appellant  contend 
that,  since  the  decree  or  Judgment  sued  on 
was  subject  to  change  or  modification  at  any 
time  by  tbe  court  of  Colorado,  It  therefore 
was  not  a  final  Judgment,  and  an  action  could 
not  be  maintained  thereon;  that,  not  being 
final,  it  did  not  fall  within  the  full  faith  and 
credit  clause  of  the  federal  Constitution  and 
was  not  protected  thereby,  and  that  the  ques- 
tion presented  is  a  federal  question,  upon 
which  the  decisions'  of  the  Supreme  Court 


of  the  United  States  are  controlling,  and  to 
some  extent,  at  least,  binding  on  this  court. 
In  support  of  their  contention  they  cite  an- 
ther! ties  of  equal  learning  and  respectabll- 
Ity,  as  appears  from  the  following  cases: 
Lynde  v,  Lynde,  41  App.  Div.  280,  58  N.  Y. 
Supp.  567;  Lynde  ▼.  Lynde,  162  N.  Y.  405, 
56  N,  B.  979,  48  L.  R.  A.  679,  76  Am.  St 
Rep.  332;  Lynde  T.  Lynde,  181  U.  S.  183,  21 
Sup.  Ct  565,  45  L.  Ed.  810;  Page  v.  Page, 
189  Mass.  85,  75  N.  E.  92.  While  the  first 
three  cases  are  one  and  the  same  case,  still 
having  been  passed  upon  by  three  appellate 
courts,  considering  the  same  facts,  makes 
the  citations  fully  as  strong,  if  not  stronger, 
as  authority,  as  though  there  had  been  three 
cases  decided  by  the  same  courts  falling  with- 
in the  same  principle.  When  we  come  to 
consider  the  comparative  weight  of  the  an- 
thorities  cited  by  both  sides,  those  cited  by 
respondent  are  affected  in  their  force  or 
weight,  while  the  ones  cited  by  appellant  are 
strengthened,  by  reason  of  the  circumstan- 
ces surrounding  them  which  we  will  now  at- 
tempt to  point  out 

To  start  with,  the  cases  of  Trowbridge  ▼. 
Spinning  and  Brisbane  v.  Dodson,  supra,, 
hardly  fall  within  the  class  of  the  case  at 
bar.  In  Trowbridge  v.  Snlnnlng  the  suit 
was  for  a  fixed  sum,  payable  as  soon  as  the 
decree  was  entered,  and  hence  comes  within 
tbe  rule  announced  by  the  Supreme  Court  of 
the  United  States  In  tbe  Lynde  Case.  In  Bris- 
bane T.  Dodson  the  allegations  of  the  com- 
plaint were  to  the  effect  that  the  Judgment 
sued  on  was  final,  and  not  subject  to  change 
or  modification  by  the  court  rendering  it 
This  case,  also,  is  not  within  the  class  to 
which  the  case  at  bar  belongs.  Arrington  v. 
Arrington  and  Knapp  v.  Knapp  were  both 
decided  before  the  Lynde  Case  was  passed 
on  by  the  Supreme  Court  of  the  United 
States,  and  hence  the  latter,  being  a  case 
from  an  Inferior  federal  court.  Is  overruled, 
by  Implication  at  least,  by  the  Lynde  Case, 
while  the  former  is  by  a  divided  court,  and 
might  not  have  been  decided  as  it  is  If  the 
court  deciding  it  had  been  confronted  with 
the  decision  of  the  court  of  last  resort  on  fed- 
eral questions.  This  brings  us  to  the  only  re- 
maining case,  to  wit,  that  of  Wagner  ▼.  Wag- 
ner, decided  by  the  Supreme  Court  of  Rhode 
Island  in  1904.  This  Is  the  only  case,  de- 
cided after  the  Lynde  Case  was  passed  on 
by  the  Supreme  Court  of  the  United  States, 
which  holds  to  the  doctrine  that  a  judgment 
like  the  one  at  bar  may  be  sued  on  in  a 
sister  state  before  the  state  court  in  which 
It  was  rendered  has  fixed  an  absolute  sum  due 
and  payable  at  some  time  prior  to  the  bring- 
ing of  tbe  action  thereon.  While  the  case  of 
Barber  v.  Barber,  21  How.  (U.  S.)  582,  10 
L.  Ed.  226,  was  not  directly  mentioned  by 
tbe  Supreme  Court  of  the  United  States  in 
deciding  the  Lynde  Case,  yet  it  was  thorough- 
ly considered  and  reviewed  by  both  the  New 
York  courts,  and  distinguished  from  the 
Lynde  Case;  and  the  Supreme  Court,  in  It* 
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opinion  In  the  Lynde  Case,  sustained  the  New 
York  courts,  and  It  must  be  assumed  that 
the  Supreme  Court  of  the  United  States  con- 
curred with  the  New  Yorli  courts  In  dls- 
tingulBhlng  the  Barber  Case.  This  is  of 
great  significance  when  we  remember  that 
all  the  cases  cited  by  counsel  for  respondent 
are  based  upon  the  Barber  Case.  If  thus  Bar- 
ber Y.  Barber  Is  modified,  as  stated  in  the 
Lynde  Case,  there  is  little,  If  anything,  left 
upon  which  to  rely  as  an  authority  from  the 
Supreme  Court  of  the  United  States  with  re- 
gard to  the  right  to  sustain  actions  on  judg- 
ments such  as  here  In  question;  and  this  Is 
clearly  the  conclusion  reached  by  the  Su- 
preme Judicial  Court  of  Massachusetts  in  the 
case  of  I'nge  v.  Page,  supra.  The  latter  case 
is  the  only  one  to  which  our  attention  has 
been  called,  and  which  we  could  find  by  In- 
dependent research,  that  has  passed  upon 
the  precise  question  before  us  now.  That 
case  refers  to  and  reviews  the  Lynde  Cases, 
and  the  court  arrives  at  the  conclusion  that 
the  Supreme  Court  of  the  United  States  Is 
the  final  arbiter  with  respect  to  what  Judg- 
ments the  full  faith  and  credit  clause  of  the 
Constitution  applies,  and  Its  decision  is  bind- 
ing on  the  state  courts. 

The  question,  as  we  understand  It,  in  view 
of  the  decision  in  the  Lynde  Case,  may  be 
stated  thus:  That  an  action  upon  a  Judg- 
ment or  decree  for  alimony  or  maintenance, 
rendered  by  a  court  of  competent  Jurisdiction 
of  one  state,  may  be  maintained  in  another 
court  of  competent  Jurisdiction  of  another 
state,  where  the  amount  due  or  payable  is 
fixed,  having  a  definite  sum  presently  due 
and  enforceable  in  the  state  where  rendered; 
but  that  alimony  or  malutenance  becoming 
due  In  the  future,  payable  in  installments. 
Is  not  a  final  Judgment  upon  which  an  action 
can  be  brought,  unless  and  until  the  court 
which  rendered  it  passes  upon  and  fixes  the 
specific  amomtt  due  and  payable,  In  some 
proper  proceeding  in  the  original  action,  or 
by  an  Independent  action,  If  such  can  be 
maintained  In  the  state  where  the  original 
order  or  Judgment  was  entered.  The  mere 
fact,  however,  that  a  specific  sum,  present- 
ly due,  Is  also  subject  to  modification,  does 
not  defeat  the  action  In  any  other  state;  but 
the  fact  that  a  sum  is  not  specifically  fixed 
as  due  from  one  to  the  other  of  the  parties 
to  the  original  suit,  and  certain  sums  are  to 
become  due  In  the  future  and  payable  In  in- 
stallments or  otherwise,  does  defeat  the  right 
of  action,  unless  the  amount  due  Is  ascer- 
tained and  fixed  by  some  appropriate  pro- 
ceeding before  the  action  on  the  Judgment  or 
order  or  decree  Is  commenced,  as  alKJve  stat- 
ed. In  view,  therefore,  that  the  Judgment  or 
decree  in  this  case  falls  clearly  within  that 
class  which  In  the  Lynde  Case  Is  held  not  to 
be  a  final  Judgment,  and  hence  not  within 
the  protection  of  the  full  faith  and  credit 
clause  of  the  federal  Constitution,  we  have 
no  alternative  than  to  liold  that  the  action 
cannot  be  maintained  on  the  Judgment  as  it 
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now  stands.    The  trial  court,  therefore,  «red 
In  overruling  the  demurrer. 

The  Judgment  is  reversed,  with  directions 
to  the  district  court  to  sustain  the  demurrer. 
Appellant  to  recover  costs. 

Mccarty,  C.  J.,  and  STRAUP,  J.,  concur. 


JONES  T.   BONANZA   MIN.    &  MILL.    CO. 

et  al. 

(Supreme  Court  of  Utah.     July  16,  1907.) 

1.  CoBPORATioNs— Officers  and  Agents— Db 
Facto  Officers. 

All  irreKularitles  in  a  corporate  election, 
the  legality  thereof,  as  well  as  the  legal  qualifi- 
cations of  tile  officers  elected,  are  settled  by  the 
election  as  against  a  collateral  attack.* 

[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  {  1245.] 

2.  Same  —  Meetings  of  Dibectobs  —  Statu- 
tory Pbovisio.vs. 

A  provision  in  articles  of  incorporation  that 
a  new  board  of  directors  shall  organize  within  a 
time  specified  after  their  election  is  directory 
merely. 

3.  Same— Stock— Assessment— Vauditt. 

Articles  of  incorporation  of  a  mining  com- 
pany provided  that  no  assessment  should  be 
levied  while  there  was  treasury  stock  remaining 
in  the  treasury.  At  the  time  of  levy  of  an  as- 
sessment shares  of  such  stock  were  undisposed 
of  and  in  the  treasury,  but  had  no  salable  or 
other  substantial  value.  Ndd,  that  the  fact 
alone  that  such  stock  was  undisposed  of  did  not 
render  the  assessment  void.f 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  S  654.] 

4.  Same— De  Facto  Ofpicebs. 

A  director  who,  when  elected,  did  not  hold 
sufficient  shares  of  stock  to  qualify  him  for  tiiat 
office  under  the  articles  of  incorporation,  but 
did  hold  the  required  amount  at  the  time  an  as- 
sessment was  levied  on  the  stock  of  the  corpora- 
tion by  the  board,  was  at  ieast  a  dt  facto  of- 
ficer, and  the  assessment  as  against  a  collateral 
attack  was  valid. 

[Ed.  Note.— For  oases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  {{  1240-1242.] 
6.  Same. 

Stockholders,  who  not  only  had  means  of 
knowledge  respecting  all  the  circumstances  of 
an  as.sessment  on  their  stock,  but  about  tlie  time 
it  was  levied  and  before  the  sale  of  tiieir  stock 
to  pay  the  as.'^essment  made  an  investigation  of 
the  acts  of  the  board  of  directors  through  a 
competent  lawyer,  and  could  thus  have  arrested 
the  consequences  of  the  assessment  had  they  de- 
sired to  do  so,  cannot  thereafter  complain  of 
its  invalidity.^ 

6.  Appeal- Review  —  Findings  of  Fact  — 

CONCLl'SIVENESS. 

Findings  of  fact  by  the  trial  court  In  an 
equity  case  are  conclusive,  unless  clearly  con- 
trary to  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3070-3072.] 

7.  CoBPORATioNS— Actions— Laches. 

Stockholders  of  a  mining  corporation,  who 
apply  to  a  court  of  equity  for  its  interference 
to  protect  their  rights  against  the  conspquences 

*Hatcta   T.   Lucky  Bill   MInlns  CompaoT,   71  Pac. 

865,  25  Utah.  405. 

♦Gary  v.  York  Mining  Company,  S5  Pac.  494.  * 
Utah,  464:  Nelson  v.  K«lth-0'Brlen  Company  (Utah) 
»1  Pae.  30. 

:Hatch   V.    Lucky   BlU   Mining   CompaDy,   71   Pac. 

866.  26  Utah,  406. 
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of  alleged  wrontrful  actfi  of  the  directors,  must 
act  with  reasonable  diligence,  or  present  some 
good  excuse  for  not  having  done  so. 

[Ed.  Note.— For  cases  In  noint,  see  Cent.  Dig. 
vol.  12.  Corporations,  §  1428.] 

8.  Same— Evidence— Sufficiency. 

Evidence,  in  an  action  to  enjoin  defendants 
from  acting  as  the  officers  and  board  of  direct- 
ors of  a  cori)oration  and  from  holding  a  stock- 
holders' meeting  and  from  making  a  sale  of  the 
corporate  proijcrty,  held  not  to  establish  fraud 
in  obtaining  an  option  on  the  stock  of  plaintiff 
and  his  associates  and  a  proxy  therefor  and  in 
failing  to  enter  into  a  bond  and  lease. 

9.  Same. 

Evidence,  in  an  action  to  enjoin  defendants 
from  acting  as  the  officers  and  board  of  di- 
rectors of  a  corporation  and  from  holding  a 
stockholders'  meeting  and  from  making  a  sale 
of  the  corporate  property,  held  not  to  show  rea- 
sonable diligence  by  plaintiff  to  correct  the 
wrongful  acts  charged. 

Appeal  from  District  Court,  Fifth  District; 
Joshua  Greenwood,  Judge. 

Actiou  by  George  Jones  against  the  Bonan- 
za Miulng  &  Milling  Company  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.  Reversed,  with  directions  to  dismiss 
the  action. 

VV.  A.  Lee,  for  appellants.  Hendersen, 
Pierce,  Critchlow  &  Barrette  and  B.  N.  C. 
Stott,  for  respondent. 

FRICK,  J.  This  action  was  commenced 
by  plaintiff,  hereinafter  designated  resi>oud- 
ent.  agiiiust  the  defendants,  who  are  api)el- 
lants  In  this  court,  to  enjoin  them  from  acting 
as  the  officers  and  board  of  directors  of  the 
Bonanza  Mining  &  Milling  Company,  a  Utah 
mining  corporation,  and  to  enjoin  them  from 
holding  a  certain  stockholders'  meeting,  and 
from  entering  Into  negotiations  for  and  from 
making  a  sale  of  the  property  of  said  com- 
pany, and  for  general  relief.  A  restraining 
order  was  duly  Issued  pending  the  hearing 
on  the  merits,  and  upon  final  bearing  the  in- 
dividual defendant  E.  G.  Jones,  and  four 
others  who  were  not  made  parties  to  the  ac- 
tion, were  removed  as  officers  and  directors 
of  said  company,  and  others  reinstated  Into 
such  offices,  and  the  appellant  E.  G.  Jones 
and  the  four  other  members  of  the  board  of 
directors  were  enjoined  from  holding  any 
stockholders'  or  directors'  meeting.  They 
were  enjoined  from  offering  for  sale  or  sell- 
ing the  property  of  said  corporation,  and 
from  transacting  any  of  Its  business;  and 
all  acts  of  the  board  of  directors  of  said  cor- 
poration from  and  after  March  9,  1903,  in- 
cluding the  acts  on  said  date,  were  held  Il- 
legal and  void.  The  court  further  decreed 
that  the  plaintiff  and  his  associates  still 
■were  the  owners  of  and  entitled  to  the  stock 
which  was  sold  on  the  assessment  hereinaft- 
er referred  to.  From  the  findings  and  the 
decree  as  made  by  the  court,  appellants  pros- 
ecute this  appeal. 

Appellants'  attorney  has  assigned  over  80 
errors,  but  bus  massed  them  Into  8  groups, 
and  nearly  all  of  them  in  some  way  relate 
to  errors  of  the  com-t  In  granting  the  Injunc- 


tion and  other  relief  mentioned  above.  We 
shall  not  attempt  to  discuss  the  assignments 
separately,  nor  even  do  so  in  groups.  The 
case  may  be  determined  upon  the  question  as 
to  wiiether  under  the  whole  evidence  the  re- 
spondent is  entitled  to  the  relief  prayed  for, 
or  to  any  relief  in  this  action.  The  com- 
plaint, findings  of  fact,  conclusions  of  law, 
and  decree  cover  83  pages  of  the  printed  ab- 
stract, and  the  bill  of  exceptions  containing 
the  transcript  of  the  evidence  Is  composed 
of  0(53  pages  of  typewritten  matter.  In  view 
of  this  It  is  utterly  impossible  within  the  lim- 
its of  this  opinion  to  attempt  even  a  sum- 
marized statement  of  the  pleadings  and  find- 
ings, nor  of  the  evidence  adduced  at  the  trial. 
We  will  refer  to  such  parts  In  the  opinion 
as  may  be  deemed  necessary  to  a  clear  un- 
derstanding with  regard  to  the  conclusions 
reached. 

The  principal  matters  relied  on  in  the  com- 
plaint consist  of  three  separate  agreements, 
all  dated  at  Robinson,  Utah,  February  16, 
1903,  namely:  (1)  An  agreement  signed  by 
one  Ed.  Mingle  whereby  he  agreed  to  enter 
into  a  bond  and  lease  with  the  Bonanza  Min- 
ing &  Milling  Company  "upon  certain  mining 
property  in  Juab  county,  Utah,  upon  terms 
and  conditions  this  day  agreed  upon  and  to 
be  agreed  upon  on  or  before  April  1,  1903, 
or  In  the  event  of  my  failure  so  to  do  to  for- 
feit and  return  that  certain  power  of  attor- 
ney and  option  to  purchase  this  day  given 
me  by  D.  A.  Depue,  George  Jones.  Raymond 
Jones,  A.  J.  Underwood,  and  the  Tlntlc  Lum- 
ber Company";  (H)  an  agreement  by  the  par- 
ties last  above  named  as  stockholders  of  the 
Bonanza  Mining  &  Milling  Company  to  said 
Ed.  Mingle  giving  him  an  option  on  176,004 
shares  of  the  capital  stock  of  said  company 
at  the  rate  of  five  cents  per  share  to  remain 
in  force  unconditionally  until  April  1,  1904; 
and  (3)  a  power  of  attorney  or  proxy  by  the 
five  parties  above  named  to  said  Ed.  Mingle 
whereby  he  was  given  the  right  to  vote  said 
shares  of  stock  in  tlie  same  manner  and  to 
the  same  extent  as  the  parties  could  do  If 
present  at  any  meeting,  and  "reserving  only 
from  this  iwwer  the  right  to  sell  or  Incumber 
said  shares  of  stock,  it  being  understood  that 
the  powers  and  authority  hereby  delegated 
shall  for  a  period  of  one  year  from  April  1, 
1903,  next  be  irrevocable  and  shall  run  Joint- 
ly with  that  certain  option  or  options  to  pur- 
chase the  shares  of  stock  now  owned  by  us 
this  day  given  to  said  Mingle."  The  two  last 
agreements  were  signed  by  the  five  parties 
named,  and  the  first  one  was  signed  by  £^. 
Mingle  alone.  It  is  also  alleged  in  an  amend- 
ed complaint  that  the  bond  and  lease  men- 
tioned in  the  first  of  the  three  agreements 
above  mentlon(»d  were  entered  into,  and  the 
court  so  finds  in  findings  13  and  14;  but 
there  is  no  evidence  to  sustain  these  allega- 
tions or  findings  and  resiwndent's  attorney  at 
the  trial,  as  the  bill  of  exceptions  discloses, 
dlsclairac<l  sucli  to  have  been  the  fact.  He. 
therefore,  rests  his  claim  for  relief  upon  the 
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fact  that  Mingle  should  have  entered  Into 
such  a  bond  and  lease,  but  that  he  fraudu- 
lently failed  to  do  so. 

After  the  three  agreements  had  been  en- 
tered into  a  stocljholders'  meeting  of  the 
Bonanza  Mining  &  Milling  Company  was 
duly  called  to  t>e  held  at  its  office  nt  Robin- 
son, Juab  county,  at  ■which,  according  to  tlie 
notice  therefor,  a  new  board  of  directors  was 
to  be  elected  for  said  company;  authority  to 
bond  and  lease  the  property  to  be  obtained 
from  the  stockholders  and  to  "ratify  the  ac- 
tion of  the  board  of  directors  taken  at  said 
meeting."  This  meeting  was  duly  held  at 
the  time  and  place  designated  In  the  notice 
and  one  Wardlaw,  holding  the  proxy  giren 
to  Mingle  ■with  the  consent  and  direction  of 
respondent  who  was  secretary  of  the  Bonan- 
za Company,  and  D.  A.  Depue,  Its  president, 
elected  a  new  board  of  directors.  We  re- 
mark here  that  at  the  annual  stockholders' 
meeting  of  said  company,  held  in  the  month 
of  January,  190.3,  as  appears  from  the  re- 
corded proceedings  of  that  meeting,  the  old 
Officers  were  continued  In  office  until  the 
stockholders  should  elect  others.  At  the 
stockholders'  meeting  held  on  March  9,  1903, 
Mingle  was  not  present,  nor  was  the  appel- 
lant 0.  W.  Jones.  When  this  meeting  ad- 
journed, the  newly  elected  directors,  as  is 
claimed  by  respondent,  were  to  meet  on  the 
same  day  at  Salt  Lake  city  to  organize, 
while  the  appellants  claim  such  meeting  was 
to  be  held  on  May  9th  following.  In  this 
connection  the  record  of  that  meeting  shows 
that  "March"  was  changed  by  substituting 
"May"  therefor.  How  or  when  such  change 
was  made,  or  who  made  it.  the  erldenee  falls 
to  make  clear.  The  fact,  however,  Is  that 
the  new  board  did  not  meet  until  May,  1903, 
at  which  time  two  of  the  newly  elected  mem- 
bers, who  were  not  consulted  when  elected, 
could  not  serve,  and  the  board  was  filled 
by  the  others  who  qualified  by  taking  the 
usual  director's  oath  of  office  as  provided  by 
law  and  thereafter  filed  the  same  with  the 
county  clerk  of  Juab  county.  Afterwards,  on 
June  tf,  1903,  another  director  was  appointed 
in  place  of  one  who  resigned  on  tliat  day, 
and  the  one  appointed  duly  qualified  on  June 
9th  by  taking  the  oath  of  office  and  duly  filed 
the  same  on  June  22d.  This  board  from  and 
after  May  11,  1903,  conducted  all  the  corpo- 
rate business  of  the  Bonanza  Company  dur- 
ing the  year  1903,  and  in  January,  1004,  at 
the  annual  stockholders'  meeting  duly  called 
and  held  at  the  office  of  the  company  at  Rob- 
inson, Juab  county,  Utah,  a  new  board  of 
directors  was  elected,  who  duly  qualified, 
and  the  same  proceeding  was  bad  in  Jan- 
uary, 1905.  On  July  10,  1903,  the  board  of 
directors,  comiwsed  of  the  members  elected 
and  appointed  as  al>OTe  stated,  levied  an  as- 
sessment of  one-fourth  of  one  cent  per  share 
upon  the  whole  of  the  outstanding  capital 
stock  of  the  Bonanza  Company.  The  notice 
of  this  assessment  was  regularly  pul)lished 
In  a  newspaper,  and  copies  of  the  notice 


were  mailed  to  the  stockholders.  The  re- 
spondent and  his  associates  received  this  no- 
tice, and  protested  against  the  assessment 
upon  the  ground  that  they  had  no  stock  ex- 
cept that  on  wlilch  they  had  given  an  option 
to  Mingle  and  that  he  should  either  do  the 
assessment  work  under  liis  bond  and  lease  or 
else  take  care  of  the  assessment  upon  their 
stock.  The  officers  of  the  company,  however, 
disclaimed  any  knowledge  of  such  an  option 
or  of  any  agreement  to  that  effect,  and  Insist- 
ed on  the  assessment  t>elng  paid  with  the 
view  of  obtaining  money  to  keep  the  mining 
claims  of  the  company  in  good  standing. 
Respondent  and  his  associates,  as  they  ad- 
mit, consulted  a  lawyer  at  the  time  with  re- 
spect to  the  regularity  of  the  assessment; 
and  the  officers,  as  respondent  admits,  offer- 
ed back  at  that  time  to  him  and  his  associ- 
ates all  the  books,  records,  and  matters  per- 
taining to  the  affairs  of  the  company  If  they 
would  take  charge  of  the  corporate  afTalrs 
and  pay  the  debts  necessarily  Incurred, 
which  appeared  of  small  consequence.  But 
respondent  refused  to  do  this.  The  sale  of 
the  delinquent  stock  was  postponed  pending 
the  controversy,  but,  no  understanding  hav- 
ing been  arrived  at,  the  sale  took  place  Octo- 
ber 3,  1903.  At  this  sale  229,484  out  of  about 
205,000  shares  then  Issued  were  offered  for 
sale  as  delinquent.  Out  of  this  number  the 
officers  of  the  company  bid  in  for  its  benefit, 
for  want  of  bidders,  168,956  shares.  J.  G. 
Campbell,  the  then  president,  bought  33,720 
shares,  and  N.  B.  Campbell,  the  then  secre- 
tary, bought  23,808  shares,  and  J.  A.  Lloyd, 
a  director,  bought  3,000  shares.  Prom  this 
It  appears  that  the  assessment  of  one-fourth 
of  one  cent  per  share  was  paid  on  about  66,- 
000  shares  out  of  the  whole  capital  stock  of 
300,000  shares,  for  which  the  corporation 
was  Incorporated.  The  whole  amount  thus 
realized  from  this  assessment,  from  the  as- 
sessments paid  and  stock  sold  as  above  set 
forth,  amounted  to  about  ?300,  or  only  suffi- 
cient to  keep  three  out  of  the  seven  mining 
claims  owned  by  the  company  In  good  stand- 
ing If  there  were  no  other  expenses. 

It  further  appeared  that  the  officers,  before 
the  assessment  was  levied,  made  frequent 
attempts  to  dispose  of  treasury  stock  to  raise 
money  to  defray  the  necessary  expenses  of 
the  corporation,  and  that  they  had  disposed 
of  treasury  stock,  realizing  about  two  cents 
per  share  therefor,  but  could  not  find  sale 
for  any  more,  so  that  at  the  time  the  assess- 
ment was  levied  there  were  about  5,000  shares 
of  the  treasury  stock  undisposed  of;  but  It 
Is  not  seriously  contended  by  any  one  that 
those  shares  had  any  market  or  other  sub- 
stantial value  at  that  time,  or  that  they  were 
saleable.  It  further  appeared  that  at  least 
two  assessments  had  been  levied  on  the  stock 
prior  to  the  assessment  of  July,  1903,  and 
that  when  these  assessments  were  levied 
there  was  a  large  amount  of  stock  In  the 
treasury  and  unsaleable,  and  that  respondent 
and  his  associates  assented  to  these  first  two 
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assessmftnts.  all  of  which  were  leried  and 
collected  as  provided  by  law.  They,  how- 
ever, <-iaini  that  these  assessments  were  vol- 
untary. The  records  sliow  them  to  have  lieeii 
levied  and  enforced  under  the  statute.  The 
evidence  is  wholly  insufficient  to  show  that 
any  money  was  obtained  by  any  one  connect- 
ed with  the  company  after  March  9,  1903, 
that  was  not  accounted  for,  except  it  be  the 
money  the  Campl)ells  and  I>loyd  obtained  for 
the  8tocl£  they  bid  for  and  bought  at  the  as- 
sessment sale  and  no  one  seems  to  make  any 
claim  upon  them  therefor.  The  evidence  is 
clear  that  at  the  time  the  coriwrate  affairs 
were  turned  over  by  plaintiff  and  his  asso- 
ciates there  was  no  money  in  the  treasury, 
and  the  company  was  free  from  debt  The 
mining  claims  were  mere  locations  on  which 
the  assessment  worlc  had  to  be  done  each 
year  to  retain  them  as  the  proijcrty  of  the 
company,  and  it  was  upon  these  claims,  sev- 
en in  number,  that  the  corporation  was  form- 
ed and  the  stock  issued.  After  the  assess- 
ment sale  In  1903,  and  in  the  beginning  of 
October,  1904,  the  appellant,  C.  W.  Jones, 
with  about  10  others,  some  of  wliom  were  his 
relatives  residing  in  the  state  of  Wisconsin, 
through  correspondence  with  him,  bought  a 
large  amount  of  the  stock  which  had  been 
bid  in  by  the  company  and  the  Campbells  at 
the  assessment  sale,  and  thus  said  persons 
became  stockholders  of  the  company,  obtain- 
ing through  that  and  otlier  sources  the  con- 
trolling Interest,  which  they  held  at  the  time 
of  the  trial.  It  is  this  stock  that  was  by 
the  court  decreed  to  have  been  obtained  il- 
legally and  through  the  fraudulent  acts  of 
C.  W.  Jones  and  Ed  Mingle,  and  of  which 
acts  the  court  finds  these  Wisconsin  stock- 
holders to  have  had  Imowledge  or  the  means 
of  knowledge.  The  fraud,  as  we  understand 
the  findings  of  the  <-ourt  and  the  argument 
of  respondent's  counsel,  consisted  in  the  acts 
of  Ed.  Mingle  and  C.  W.  Jones  in  obtaining 
the  option  and  proxy  on  the  stock  of  respond- 
ent and  his  associates  in  February,  1903,  and 
in  failing  to  enter  into  the  bond  and  lease 
whereby  Mingle  iiad  the  right  to  purcliase 
the  property  of  the  <-onipany  for  $15,000  at 
any  time  prior  to  April  1,  1904.  It  is  too  ob- 
vious to  reciuire  argument  that  if  Mingle 
failed  to  enter  into  this  bond  and  lease  he 
simply  forfeited  the  right  to  purchase  the 
property.  This  was  a  right  given  him,  and 
the  mere  failure  to  comply  with  it  would,  at 
least  not  by  itself,  constitute  a  fraud  on  any 
one.  But  it  is  asserted  that  the  ijower  of 
attorney  or  proxy  to  vote  the  stock  depended 
on  this  bond  and  lease,  and  in  case  Mingle 
failed  to  enter  Into  the  lx>ud  and  lease  the 
proxy  was  void  and  of  no  further  effect. 
But  the  power  of  attorney  or  proxy  in  this 
regard  speaks  for  itself.  We  have  quote-, 
the  conditions  imposed  therein,  and  none 
such  are  contained  in  the  proxy  itself.  The 
proxy,  however,  says  that  it  is  irrevocable 
lor  tiie  period  of  time  named  tlieroln,  name- 
ly to  April  1,  1904,  this  being  the  date  on 


which  the  option  or  right  to  purchase  the 
170,(100  and  odd  shares  of  the  stock  owned  by 
respondent  and  his  asswiatcs  terminated. 

In  this  connection  it  Is  not  easy  to  see  why 
Mingle  should  want  an  option  to  purchase 
the  proi>erty  at  precisely  the  same  figure  he 
had  an  option  to  purchase  the  stock  ai)art 
from  the  fact  that  respondent  wanted  Min- 
gle to  advam-e  for  them  ?700  for  assess- 
ment work  for  which  Mingle  received  abso- 
lutely no  consideration  in  view  of  the  right 
he  had  to  purchase  the  stock.  This  fact  also 
siiows  that  there  was  no  good  reason  why 
respondent  and  his  associates  wanted  the 
bond  and  lease,  except  to  obtain  from  Min- 
gle the  assessment  work.  Be  that  as  it  may. 
the  election  of  the  Iraard  of  directors  of 
March  9,  1903,  was  not  based  upon  the  con- 
dition that  the  election  should  be  void  if 
Mingle  failed  to  enter  into  tiie  bond  and 
lease.  This,  however,  is  the  claim  now  made 
by  respondent's  attorney,  and,  as  he  asserted 
at  the  trial,  this  whole  case  is  based  ui>on 
such  claim.  The  agreement  discloses  no  such 
condition,  and  it  seems  to  us  that  to  permit 
the  authority  of  the  board  of  directors  and 
officers  of  a  corporation  to  rest  upon  such  a 
frail  tenure  would  be  a  reproach  to  l>oth  law 
and  morals.  Whatever  the  rule  might  be  in 
case  of  a  direct  and  timely  attack  made 
against  the  directors  elected  upon  such  a  con- 
dition, we  think  it  too  obvious  to  require  dis- 
cussion that  such  condition,  even  If  absolute- 
ly established,  could  have  no  effect  whatever 
on  a  collateral  attack  against  the  acts  of  the 
directors.  All  irregularities  in  corporate  elec- 
tions, and  even  the  legality  thereof,  as  well 
as  the  legal  qualifications  of  the  directors, 
are  settled  by  the  election  in  so  far  as  col- 
lateral attacks  are  concerned.  This  is  the 
clear  weight  of  authority  as  is  made  manifest 
by  reference  to  the  following  authorities 
where  the  cases  are  collected  and  cited:  2 
Cook  on  Corporations,  {  713;  3  Thomp. 
Conmis.  on  Corp.  {{  3803-3895;  3  Clark  & 
Marsh,  on  Priv.  Corp.  {  662.  To  the  same  ef- 
fect is  Hatch  V.  Lucky  Bill  Mm.  Co.,  25  Utah, 
405,  71  Pac.  865.  But  If  we  pass  this  by  for 
the  present  and  give  respondent  the  benefit 
of  the  right  to  impose  other  conditions  than 
those  named  in  the  agreement,  what  then  are 
his  rights  in  a  court  of  equity  as  regards  the 
acts  of  tiie  board  of  directors  elected  March 
9.  1903?  He  and  his  associates  held  the  ma- 
jority of  the  Issued  stock  at  that  time,  and 
Joined  In  the  election  according  to  their  own 
statements.  They  knew  who  the  directors 
were,  and  they  ail  wanted  the  new  hoard  to 
take  charge  of  the  corporate  affairs.  They 
turned  all  of  them  over,  and  the  new  board 
took  them,  not  conditionally,  but  uncondition- 
ally. If  thus  Mingle  was  to  enter  Into  a  bond 
and  lease  in  less  than  a  month  from  that 
time,  why  is  it  that  neither  of  the  interested 
parties  ever  took  either  the  time  or  the 
pains  to  inquire  about  it?  They,  however, 
were  informed  within  a  very  few  mouths 
thereafter  that  Mingle  had  not  entered  into 
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•  bond  and  lease,  and  that  tbe  acting  officers 
claimed  to  know  nothing  about  his  Esreement 
to  do  so.  Respomdent  thus  knew  all  about  it 
Moreover,  respondent  was  then  offered  resti- 
tution of  the  property  and  affairs  of  the  com- 
pany. This  was  ail  Mingle  offered  to  return 
In  case  he  failed  to  enter  into  the  bond  and 
lease.  Respondent  refused  to  accept  this, 
and  yet  It  was  Just  what  he  was  entitled  to 
If  Mingle  failed  to  comply  with  the  alleged 
agreement  to  enter  Into  a  bond  and  lease. 

At  this  time  the  stock  remained  unsold 
—the  assessment  unenforced.  If  respondent 
and  his  associates  had  taken  charge  then, 
they  could  hare  recalled  the  assessment  un- 
der the  statute,  and,  if  they  desired,  could 
have  provided  the  means  required  to  pro- 
tect the  mining  claims  in  some  other  way. 
They  did  not  want  this.  What  they  wanted 
was  that  Mingle  should  do  the  assessment 
work  when,  according  to  their  own  conten- 
tion, the  matter  was  optional  with  him  to 
do  It  or  not  The  right  to  purchase  which 
Mingle  had  was  contingent  at  best  and  if 
he  refused  to  perform  he  forfeited  this  right, 
nothing  more.  As  a  legal  proposition,  then, 
how  could  Mingle  perpetrate  a  fraud  upon 
any  one  by  neglecting  to  do  that  which  was 
at  his  option  to  do  or  not  to  do?  But  It 
is  contended  that  the  articles  of  Incorpora- 
tion provided  that  the  new  board  should  or- 
ganize within  30  days  after  their  election; 
that  this  was  not  done,  and  hence  the  elec- 
tion was  void.  The  articles  do  not  provide 
that  in  the  event  this  was  not  done  such  a 
result  or  any  result  wonid  follow,  and  hence 
the  provision  must  be  deemed  to  be  direc- 
tory merely.  The  board  did  organize,  quali- 
fy, and  thereafter  acted  as  a  ttoard.  It  is 
also  asserted  that  the  levying  of  the  assess- 
ment was  void  because  the  articles  provided 
that  no  assessment  should  be  levied  while 
there  was  treasury  stock  remaining  in  the 
treasnry  and  that  there  were  about  6,000 
shares  of  such  stock  undisposed  of  when  this 
assessment  was  levied.  It  however,  appears 
from  the  articles  that  this  stock  should  be 
dl8i)osed  of  by  the  directors  for  development 
purposes  and  to  conduct  the  affairs  of  the 
company.  It  was  contemplated,  therefore, 
that  something  should  be  realized  from  the 
stock  for  the  purposes  named.  No  one  con- 
tends that  these  6,000  shares  had  any  sale- 
able or  other  substantial  value  at  the  time 
the  assessment  was  levied.  Indeed  this  is 
proved  by  the  facts  and  circumstances  in  re- 
lation to  the  sale  of  the  stock  for  the  assess- 
ment There  were  over  168,000  shares  bid 
In  for  the  company  at  the  sal&  No  one  would 
pay  the  nominal  price  of  one-fourth  of  a  cent 
a  share  therefor.  Moreover,  from  the  acts 
of  respondent  and  his  associates  at  that 
time,  it  is  clear  tlwt  ttiey  did  not  want  the 
stock,  even  at  that  price.  It  is  no  answer  to 
say  that  they  relied  on  Mingle  to  do  the 
assessment  work  under  the  bond  and  lease. 
They  then  knew  be  was  not  doing  it  and  that 
* !  wa«  not  Ukeiy  to  do  It  and  pay  five  cents 


per  share  for  stock  that  no  one  seemed  to 
want  at  one-fourth  of  a  cent  when  the  high- 
est obligation  resting  upon  him  was  a  mere 
option  to  buy  it  But  under  the  ruling  of 
this  court  in  Gary  v.  York  Min.  Co.,  9  Utah, 
4G4,  35  Pac.  494,  and  under  the  more  recent 
holding  In  Nelson  v.  Kelth-O'Brlen  Co., 
(Ctah)  91  Pac.  30,  decided  this  term,  the 
mere  fact  that  there  was  some  stock  In  the 
treasnry  would,  under  the  circumstances  In 
this  case,  not  make  the  assessment  void. 

Bnt  It  Is  further  contended  that  at  least 
one  of  the  directors,  appointed  in  May,  1903, 
to  fill  the  vacancy  occasioned  by  the  failure 
of  the  two  to  qualify,  vitiated  the  acts  of 
the  board  In  levying  the  assessmott  for  the 
reason  that  the  acting  director  was  not  el- 
llgible  as  a  director  when  elected  because 
not  holding  sufficient  shares  of  stock  to 
qualify  him  under  the  articles  of  Incorpora- 
tion. The  records,  however,  affirmatively 
show  that  at  the  time  the  assessment  was 
levied  he  was  a  stockholder  In  amount  suffi- 
cient to  qualify  him  as  such,  and  hence 
until  removed  from  office  was  at  least  a 
de  facto  if  not  a  de  Jure  director,  and  the 
acts  of  the  board  of  which  he  was  a  member 
were  not  subject  to  collateral  attack,  under 
the  antboritles  above  cited.  The  assessment 
was  therefore  not  void,  but  at  most  might 
perhaps  have  been  directly  attadced  for  Ir- 
regularities, If  action  in  some  proper  form 
had  been  taken  in  time.  In  view  that  the  re- 
spondent and  his  associates  not  only  had 
means  of  knowledge  respecting  all  the  cir- 
cumstances of  the  assessment  but  about  the 
time  It  was  levied  and  before  the  sale 
made  an  investigation  of  the  acts  of  the 
board  through  a  competent  lawyer,  and  could 
thus  have  arrested  the  consequences  of  the 
assessment  bad  they  desired  to  do  so,  they 
cannot  now  be  beard  to  complain  in  a  court 
of  equity  for  the  reasons  urged  by  them.  The 
facts  and  circumstances  of  this  case  bring  it 
squarely  within  the  decision  of  Hatch  y. 
Lucky  Bill  Min.  Co.,  supra.  The  irregulari- 
ties in  that  case  were  In  some  respects  much 
greater  than  in  this  case,  and  the  equities 
much  stronger,  and  still  the  court  refused 
relief  from  the  assessment  there  involved. 
Counsel  for  respondent  however,  seeks  to  dis- 
tinguish this  case  from  the  Hatch  Case  nnon 
the  ground  of  fraud,  which.  It  Is  asserted, 
makes  It  peculiarly  one  for  equitable  reliet 
In  a  proper  case  this  contention  would  be  of 
great  force,  and  might  be  conclusive,  but  the 
difficulty  encountered  by  this  record  U  that 
the  evidence  is  wholly  Insufficient  to  establish 
the  alleged  fraud.  If  it  were  conceded  that 
Mr.  Mingle  practiced  fraud  in  entering  into 
the  agreements  and  in  obtaining  possession  of 
the  proxy  to  vote  the  stock,  still  this  would 
not,  in  view  of  all  the  facts  and  circumstan- 
ces, permit  respondent  to  set  aside  and  hold 
for  naught  all  the  acts  and  proceedings  of 
the  board  of  directors  elected  under  th< 
proxy,  and  under  the  direction  of  respond- 
ent and  his  associates  and  with  their  cask 
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sent  But  we  cannot  conceive  why  Mingle 
should  have  intended  any  fraud  or  wrong 
In  entering  Into  the  agreements.  The  evi- 
dence clearly  demonstrates  that  he  did  not 
profit  to  any  extent  by  doing  so.  Moreover, 
It  Is  not  apparent  how  he  could  have  profit- 
ed by  It.  If  the  property  turned  out  all  right, 
he  bad  the  right  to  purchase  the  stock  for 
five  cents  a  share  by  paying  therefor.  If  be 
thought  the  property  was  not  worth  It,  he 
could  refuse  to  exercise  his  option.  The 
same  result  followed  if  he  had  entered  Into 
the  bond  and  lease;  the  only  difference  be- 
ing that  under  It,  In  order  to  exercise  the 
right  to  purchase  the  property  apart  from 
the  stock,  he  would  have  to  do  at  least  the 
assessment  work  on  the  seven  claims.  The 
benefit  from  this  would,  of  course,  have  been 
for  the  stockholders.  Respondent  and  his 
associates,  however,  were  advised  before  the 
sale  of  the  stock  upon  the  assessment  that 
Mingle  was  not  going  on  with  the  bond  and 
lease.  They  were  told  by  the  officers  that 
they  knew  nothing  about  such  a  bond  and 
lease.  Mr.  Mingle  would  thus  have  forfeited 
bis  right  imder  the  bond  and  lease  even  if 
It  had  been  executed.  This  respondent  was 
bound  to  know.  When,  therefore,  the  offi- 
cers offered  to  return  to  him  the  corporate 
affairs,  he  was  offered  all  that  the  agree- 
ments provided  for.  This  he  would  not  ac- 
cept, but  permitted  the  directors  to  get  on 
as  best  they  could  In  raising  funds  to  hold 
the  mining  claims;  permitted  the  sale  of  the 
stock  to  take  place  and  thereafter  to  he  sold 
to  the  Wisconsin  people  and  after  about  two 
years  of  inaction,  and  after  the  purchasers  of 
the  stock  had  invested  their  money,  respond- 
ent seeks  to  be  reinstated  Into  all  his  rights 
as  of  March  9,  1903,  upon  the  sole  ground 
that  Mingle  had  committed  a  fraud  and  that 
the  subsequent  purchasers  of  the  stock  knew, 
or  had  the  means  of  knowing,  all  about 
Mlngle's  fraudulent  acts,  and  this  knowledge 
he  sought  to  bring  home  to  them  from  the 
various  proceedings  as  recorded  In  the  rec- 
ords of  the  meetings  of  the  board  of  direc- 
tors. But  in  the  meantime  the  annual  stock- 
holders' meetings  were  held  in  January,  1004, 
and  in  January,  1905,  at  which  at  least  some 
new  men  were  elected  upon  the  board  of  di- 
rectors. These  meetings  were  advertised 
and  publicly  held  as  required  by  law,  and 
respondent,  nor  any  of  his  associates,  seem- 
ed to  manifest  any  interest  in  the  matter,  al- 
though they  knew,  or  ought  to  have  known, 
that  Mingle  was  neither  holding  these  meet- 
ings nor  Interested  in  them  under  the  proxy; 
that  they  were  held  under  the  stock  purchas- 
ed by  others  under  the  assessment  sale.  Un- 
der such  circumstances  It  would  be  most  In- 
equitable to  permit  respondent  to  attack  In 
this  way,  and  after  such  a  lapse  of  time,  the 


acts  of  those  who  conducted  the  corporate 
affairs  under  a  claim  of  right,  and  who  there- 
by kept  intact  the  corporate  property  and 
the  mining  claims  from  being  forfeited. 

We  have  read  with  great  care  and  atten- 
tion the  entire  evidence  contained  In  the  orig- 
inal bill  of  exceptions.  We  did  this  for  the 
reason  that  the  respondent  contends  that  the 
findings  of  the  trial  court  are  conclusive  up- 
on us,  unless  clearly  contrary  to  the  evi- 
dence. We  concede  this  to  be  the  rule  adopt- 
ed by  this  coxirt  In  equity  cases.  But  there 
are  also  other  elementary  rules  In  force  In 
all  courts  of  equity,  which  are,  that  he  who 
seeks  equity  must  do  equity;  that  he  who 
charges  fraud  assumes  the  burden  of  estab- 
lishing it;  and,  finally,  that  when  a  party 
comes  Into  a  court  to  obtain  relief  from  the 
acts  of  others  in  matters  such  as  are  involv- 
ed in  this  case,  he  must  act  with  reasonable 
diligence  or  present  some  good  excuse  for 
not  having  done  so,  or  he  must  fall  In  his 
action.  The  foregoing  doctrine  is  especially 
applicable,  and  is  generally  enforced  In  cases 
like  the  one  at  bar.  Great  W.  M.  Co.  v. 
Woodmas  A.  M.  Co.,  14  Colo.  90,  23  Pac.  90S: 
Rabe  v.  Dunlap,  51  N.  J.  Eq.  40.  25  Atl.  9.-)9; 
Speidel  v.  Henrioi,  120  U.  S.  387.  7  Sup.  Ct. 
010,  30  L.  Ed.  718;  Harwood  v.  Railroad  Cc 
17  Wall.  (U.  S.)  78,  21  L.  Ed.  o.TS. 

The  evidence  In  this  case  utterly  falls  to 
establish  fraud.  The  most  that  can  be  said 
is  that  there  are  some  facts  from  which  one 
might  conjecture  fraud  and  that  Is  insuffi- 
cient. The  evidence  equally  fails  to  show 
any  reasonable  diligence  upon  the  part  of  re- 
spondent to  correct  the  alleged  wrongful  acts, 
and  he  offers  no  excuse  why  he  did  not  act 
sooner.  The  evidence,  therefore,  fails  to  sus- 
tain the  findings  upon  which  the  decree  Is 
based,  and  it  thus  cannot  stand,  for  want  of 
support  With  regard  to  the  lack  of  dili- 
gence to  prosecute  this  action,  and  the  fail- 
ure to  take  appropriate  action  in  proper  time 
in  the  absence  of  fraud,  the  case  of  Hatch  v. 
Lucky  Bill  Min.  Co.,  supra,  is  conclusive,  and 
leaves  us  no  alternative  but  to  reverse  the 
Judgment  upon  that  ground  as  well.  This 
view  makes  It  unnecessary  to  pass  upon  the 
question  whether  the  court  exceeded  its  pow- 
er in  removing  officers  not  before  the  court 
and  in  reinstating  others  in  an  action  like 
this.  It  is  also  apparent  from  the  entire  rec- 
ord that  the  plaintiff  cannot  make  a  proper 
case  for  relief  at  this  time  under  the  facts 
as  set  forth  in  the  complaint,  or  under  any 
proper  amendment  thereof. 

The  Judgment,  therefore,  is  reversed,  with 
directions  to  the  district  court  to  dismiss  the 
action.    Appellant  to  recover  costs. 

Mccarty,  C.  J.,  and  STRAUP,  J.,  con- 
cur. 
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I.  X.  U  FURNITURE  &  CABPET   IN- 
STALLMENT HOUSE  V.  BERETS 
et  al. 

(Supreme  Court  of  Utah.     June  27,  1907.) 

1.  Landlord  and  Tenant  —  Lease  —  Con- 
struction. 

In  construing  a  lease,  the  whole  instmment 
must  be  considered  and  all  its  terms  looked  to 
to  ascertain  the  true  intent  of  the  parties ;  and, 
when  the  intent  can  be  ascertained,  it  must  pre- 
vail, though  contrary  to  the  strict  letter  of  the 
contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant,  §  98.] 

2.  Same— Tebi^Coiipdtation. 

Where  the  term  of  a  lease  extends  "from 
December  1,  1004,  to  December  1,  100(i,  a  term 
of  two  years."  it  expires  November  30,  1906, 
if  possession  is  taken  December  1.  1004,  or  De- 
cember 1.  1906,  if  possession  is  taken  Decem- 
ber 2,  1904. 

3.  Pleading — Demurrer. 

In  an  action  involving  the  date  of  expira- 
tion of  a  lease,  the  landlord's  demurrer  to  the 
tenant's  complaint  raised  a  question  of  law  and 
not  of  fact,  and  by  demurring  they  must  be 
bound  by  a  fair  construction  of  the  terms  of  the 
lease  in  fixing  the  term  granted. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  i  485.] 

4.  Landlobd   and   Tenant— Option  to   Re- 
new— Time  for  Exercise. 

Where  a  lease  provided  that  upon  the  les- 
see's election  "at  the  expiration  of  the  term" 
the  lessors  would  renew,  the  lessee  was  bound 
to  elect  at  a  jpoint  of  time  at  or  before  the  old 
time  was  expiring,  after  it  had  expired  being 
too  late. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32.  Landlord  and  Tenant,  S  271.] 

5.  Same. 

The  provision  of  a  lease  entitling  the  leasee 
to  remove  improvements  placed  on  the  premises 
did  not  extend  the  right  to  possession  under  the 
lease  beyond  the  term  fixed,  but  at  most  gave 
the  right  merely  to  enter  upon  the  premises 
within  a  reasonable  time  for  the  purpose  only 
of  removing  the  improvements. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  i§  2!)6,  C27.] 

6.  Same. 

Courts  may  not  disregard  any  provision  of  a 
contract,  or  save  riRhts  lost  thereunder  through 
the  act  of  the  party  asking  relief,  unless  it  will 
be  unconHcionable  or  clearly  inequitable  not  to 
do  so ;  and,  where  a  lessee  failed  to  exercise 
an  option  to  renew  for  three  days  after  the  time 
given  in  which  to  exercise  it,  he  may  not  en- 
force the  option  where  he  pleads  nothing  that 
would  have  prevented  liim  from  making  the  elec- 
tion at  the  proper  time  except  mere  inadver- 
tence, though  the  lessors  knew  that  the  lessee 
intende<1  to  request  a  new  lea.se. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  {  271.] 

7.  Same. 

The  equity  rule  seeking  to  prevent  forfei- 
tures is  not  available  to  a  lessee  who  socks  to 
enforce  a  renewal  of  a  lease  after  omitting  to 
exercise  an  option  for  a  renewal  within  the 
time  prescribed  by  the  lease. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  §  271.] 

Appeal  from  District  Court,  Third  District; 
C.  W.  Morse,  Judge. 

Specific  performance  suit  by  the  I.  X.  L. 
P''urniture  &  Carpet  lustallmeut  House 
against  Louis  Berets  and  others.     From  a 


Judgment  dismissing  tlie  action,  plaintiff  ap- 
peals.   Affirmed. 

S.  P.  Armstrong,  for  appellant.  W.  R. 
Hutchinson  and  J.  M.  Thomas,  for  respond- 
ents. 

FRICK,  J.  This  is  an  equitable  action 
for  speciflc  performance,  based  upon  sub- 
stnntlully  tlie  following  allegations  contain- 
ed In  the  complaint:  That  on  the  1st  day  of 
December,  1904,  the  plaintiff,  a  corporation, 
appellant  in  this  court,  and  the  defendants, 
resiKtndents  here,  entered  into  a  certain  con- 
tract of  lease  in  writing,  duly  subscribed  by 
the  parties,  whereby  the  respondents  demised 
and  leased  certain  premises,  describing  tbem, 
to  the  appellant,  for  the  term  of  two  years 
thereafter  In  consideration  of  $2,400,  payable 
in  sums  of  $100  per  month,  on  the  first  day 
of  each  and  every  month  in  advance;  that 
it  was  further  agreed  In  said  lease  that  In 
consideration  of  the  sum  of  $1,  paid  by  ap- 
l>ellant  to  respondents,  that,  in  case  appellant 
should  so  elect,  respondents,  upon  the  re- 
quest of  api)ellant,  would,  at  the  expiration 
of  said  lease,  continue  and  renew  the  same, 
and  give  a  further  lease  on  said  premises  to 
appellant  for  the  further  term  of  three  years 
commencing  from  the  date  of  the  expiration 
of  said  first  lease  upon  the  same  terms,  rent- 
al, and  conditions  as  In  said  first  lease  con- 
tained ;  that  for  reasons,  which,  however,  were 
not  unavoidable  nor  accidental,  the  appellant 
further  alleges  that  on  the  1st  day  of  Decem- 
ber, 1900,  when  said  first  lease  terminated, 
it  inadvertently  overlooked  the  matter  of 
making  a  formal  request  of  respondents  for 
a  renewal  thereof,  and  did  not  do  so  until 
the  3d  day  of  December,  190(1,  and  that  but 
for  that  fact  it  would  have  made  such  re- 
quest for  a  renewal  both  before  and  at  the 
expiration  of  said  lease,  and  that  the  fail- 
ure to  do  so  was  a  mere  oversight  and  whol- 
ly unintentional.  Appellant  also  alleges:  That 
during  the  summer  of  190.i  it  made  certain 
improvements  on  said  premises,  and  that 
during  the  month  of  November,  1906,  it  made 
further  Improvements  thereon  by  placing 
electric  wires  for  lighting  the  buildings.  The 
whole  of  the  improvements  so  made  it  is  al- 
leged were  of  the  value  of  $7.50.  That  during 
the  month  of  November,  1900,  the  president 
and  general  manager  of  appellant  met  and 
talked  with  one  of  the  respondents  almost 
daily,  and  frequently  did  so  with  another  of 
the  respondents,  and  that  both  said  respond- 
ents knew  and  were  fully  aware  during  all 
of  said  time,  and  long  before  the  expiration 
of  said  lease,  that  appellant  had  elected  and 
intended  to  continue  said  lease  and  in  the 
occupation  of  said  premises,  and  upon  In- 
formation and  belief  alleges  that  said  two 
respondents  were  well  aware  that  the  lease 
was  about  to  expire,  but  refrained  from  call- 
ing the  attention  of  appellant's  manager  to 
such  fact,  with  the  lutent  and  puri>ose  of 
permitting  him  to  overlook  such  fact,  and  to 
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prevent  him  from  making  a  formal  request 
for  a  renewal  of  said  lease,  and  thereby  to 
secure  an  miconeclonable  and  teclinlcal  ad- 
vantage. That  the  respondents  were  in  no 
wise  misled  and  suffered  no  damage  or  loss 
by  reason  of  the  failure  of  appellant  to  make 
a  formal  request  sooner  than  it  was  made. 
That  appellant  upon  the  execution  and  deliv- 
ery of  said  lease  entered  into  and  was  In  the 
sole  possession  of  the  premises  up  to  the  pres- 
ent time  (December  21,  1906),  conducting  a 
mercantile  business,  buying  and  selling  sec- 
ondhand furniture,  goods,  and  chattels,  and 
that  during  the  time  of  the  occupancy  of  said 
premises  appellant  has  built  up  and  estab- 
lished said  business  and  good  will  thereof  on 
said  premises,  and  thereby  the  location  has 
become  and  now  is  valuable  for  carrying  on 
and  conducting  said  business.  That  appel- 
lant has  duly  performed  all  the  conditions  of 
the  said  lease  to  be  performed  by  It,  and  that 
"on  Monday,  December  3,  190C,  which  day 
was  the  first  business  day  at  the  expiration 
of  the  term  of  said  lease,  the  plaintiff  re- 
quested and  demanded  from  defendants"  a 
renewal  of  said  lease  for  a  further  term  of 
three  years,  upon  the  same  rental  and  con- 
ditions as  contained  in  the  origlniii  lease. 
and  tendered  the  respondents  the  sum  of 
$100,  as  payment  for  the  first  month's  rent 
under  the  renewal,  and  requested  them  to 
comply  with  their  agreement  and  renew  said 
lease,  but  that  they  refused  and  still  refuse 
to  do  so.  That  appellant  always  has  been, 
and  now  Is,  willing  to  pay  said  rent,  and 
brings  Into  court  said  $100,  as  the  first 
month's  Installment,  and  always  was,  and 
now  Is,  able,  ready,  and  willing  to  enter  Into 
and  accept  a  renewal  of  said  lease  pursuant 
to  the  terms  of  said  original  lease  for  the 
further  term  of  three  years  from  the  expira- 
tion of  said  original  term.  There  are  addi- 
tional allegations  to  the  effect  that  respond- 
ents have  instituted  proceedings  agaiUKt  ap- 
pellant for  the  possession  of  said  premises 
and  are  prosecuting  the  same,  and  thereby 
are  seeking  to  dispossess  and  forcibly  eject 
appellant  from  said  premises;  that  appellant 
has  no  legal  defense  to  said  action,  and  asks 
for  a  specific  performance  of  the  agreement 
to  renew  said  original  lease,  for  an  injunction, 
and  for  general  relief.  To  the  foregoing 
complaint  there  is  also  attached,  as  an  ex- 
hibit, a  copy  of  the  original  lease  entered  In- 
to between  the  parties  in  which  are  contain- 
ed several  provisions  which  are  important  in 
solving  the  questions  presented.  The  first 
provision,  which  was  intended  to  fix  the  be- 
ginning and  ending  of  the  term,  reads  as  fol- 
lows: "To  have  and  to  hold  the  said  prem- 
ises, etc.,  unto  the  said  lessee,  its  successors 
and  assigns  from  the  Ist  day  of  December, 
1901,  for  and  during  and  until  the  1st  day 
of  December,  1906,  a  term  of  two  years." 
The  rent  is  stipulated  to  be  payable  at  the 
rate  of  $100  per  month,  payable  in  advance 
"on  the  first  day  of  each  and  every  month 
during  said  term."    The  other  provision  re- 


ferred to  reads  as  follows:  "And  tn  consid- 
eration of  the  sum  of  $1  to  said  lessors,  paid 
by  the  said  lessee,  the  receipt  whereof  iB  here- 
by acknowledged,  the  said  lessors  •  •  • 
do  hereby  agree  with  said  lessee  that  in  case 
said  lessee  *  •  *  so  elect,  and  upon  re- 
quest of  said  lessee  •  •  •  at  the  expira- 
tion of  the  term  of  this  lease,  they  will  con- 
tinue and  renew  this  lease  and  give  a  fur- 
ther lease  on  said  premises  unto  said  lessee 
•  •  •  for  the  further  term  of  three  years 
from  the  date  of  the  expiration  of  the  term 
of  this  lease,  upon  the  same  terms,  rental, 
and  conditions  as  are  herein  contained."  The 
lease  also  provides  for  a  surrender  of  the 
premises  by  the  lessee  at  the  expiration  of 
the  original  term,  or  at  the  expiration  of  a 
renewal  thereof,  and  further  provides  that 
"the  lessee  shall  have  the  privilege  of  remov- 
ing any  and  all  improvements  which  he  may 
place  upon  said  premises."  To  the  complaint, 
supplemented  by  the  lease  as  a  part  thereof, 
the  respondents  demurred  upon  the  ground 
that  the  facts  therein  stated  are  insufllcient 
to  constitute  a  cause  of  action.  The  district 
court  sustained  the  demurrer,  and  upon  ap- 
pellant electing  not  to  amend  or  plead  fur- 
ther, entered  Judgment  dismissing  the  ac- 
tion, from  which  Judgment  this  appeal  is 
prosecuted. 

While  numerous  errors  are  assigned  in 
different  ways,  the  ruling  of  the  court,  as 
we  view  It,  presents  but  two  questions,  to 
wit:  (1)  When  did  the  term  of  the  original 
lease  begin  and  end?  (2)  Was  the  request 
for  a  renewal  of  the  original  lease  made  in 
time  to  entitle  the  appellant  to  the  relief 
prayed  for,  either  as  a  strict  legal  right  un- 
der the  terms  of  the  lease,  or  by  reason  of 
the  alleged  equities  set  up  in  the  complaint? 
With  respect  to  the  first  proposition,  it  may 
well  be  conceded  that  in  the  computation  of 
time,  where  a  period  is  fixed  as  commencing 
"from"  a  named  date,  as  a  general  rule  of 
construction,  the  date  named  will  be  exclud- 
ed, and  by  the  same  rule,  when  a  period  of 
time  is  to  continue  "until"  a  certain  day 
named,  such  day  is  also  excluded.  From 
this  it  necessarily  follows  that  where,  as  in 
the  lease  in  question,  both  "from"  and  "un- 
til" are  used,  then,  unless  the  two  dates  nam- 
ed are  both  outside  of  the  term  granted,  the 
general  rule  excluding  both  these  dates  can- 
not be  applied.  This  is  manifest  In  this  case 
from  the  fact  that  the  term  granted  was 
for  two  years;  no  more,  and  no  less.  Under 
a  lease,  like  the  one  in  question,  where  the 
words  "from"  and  "until"  are  used  In  con- 
nection with  the  other  phrase,  "a  term  of 
two  years,"  as  fixing  the  term  granted.  It 
may  well  be  that  either  one  or  both  of  the 
dates  named  may  be  either  included  within 
the  term  or  excluded  therefrom.  The  whole 
Instrument  must  be  considered,  and  all  its 
terras  looked  to  to  ascertain  the  true  intent 
of  tlie  parties,  and  when  this  intent  can  be 
ascertained  it  must  prevail,  although  it 
may  be  contrary  to  the  strict  letter  of  the 
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contract  This  rnle  1b  elementary,  and 
among  other  numerous  antborities  in  support 
thereof  we  cite  the  following:  Tracy  t.  Al- 
bany Exchange  Co.,  7  N.  Y.  472,  57  Am.  Oea 
538;  Chicago  Title  Trust  Co.  t.  8myth,  M 
Iowa,  401,  62  N.  W.  7»2;  Meeks  v.  Ring,  51 
Hun,  329,  4  N.  T.  Snpp.  117;  Bishop  on  Coo- 
tracts,  {  1343;  2  Kent  Com.  555.  If  it 
should  he  assumed  as  a  fact,  which  was  quite 
possible,  tf  not  probable,  that  In  this  case 
the  appellant  claimed  and  was  conceded  the 
right  of  possession  of  the  demised  premises 
on  the  Ist  day  of  December,  1804,  the  date 
of  the  lease,  then  the  term  would  have  com- 
menced on  that  date  by  mutual  consent  of 
the  parties  construing  their  own  contract, 
and  hence  would  have  ended  on  the  SOth  day 
of  November,  1906,  because  the  full  t^m 
of  two  years  would  have  ended  on  that  day. 
If,  upon  the  other  hand,  the  right  to  posses- 
sion had  been  denied  on  the  1st  day  of  De- 
cember, 1904,  or  possession  was  not  taken 
on  that  day,  then  the  term  of  two  years 
could  not  have  ended  until  midnight  of  the 
Ist  day  of  December,  1906.  In  this  connec- 
tion the  appellant  alleges  in  one  part  of  its 
complaint  that  the  lease  was  entered  into 
on  the  1st  day  of  December,  1904,  whereby 
the  premises  in  question  were  granted  to  it 
for  the  term  of  two  years  "thereafter";  and 
In  another  part  of  the  complaint  it  is  alleged 
that  upon  the  execution  of  the  lease  appel- 
lant entered  into  possession  of  the  premises. 
Under  these  allegations,  in  view  of  the  terms 
"from"  and  "until,"  together  with  the  phrase 
"a  term  of  two  years,"  as  used  in  the  lease, 
with  regard  to  fixing  the  beginning  and  end- 
ing of  the  term  granted,  it  might  possibly  be 
assumed  that  the  appellant  did  or  did  not 
take  possession  on  the  1st  day  of  December, 
1904,  the  day  the  lease  was  executed,  and 
upon  its  execution,  as  is  alleged,  possession 
was  taken.  Respondents,  however,  demur- 
red, and  thus  raised  the  whole  question  as 
one  of  law  and  not  of  fact  By  doing  this 
we  think  they  must  be  bound  by  a  fair  con- 
struction of  the  terms  of  the  lease  in  fixing 
the  term  granted.  If,  therefore,  we  give  ap- 
pellant the  benefit  of  all  doubts  on  this 
question,  and  assume  that  under  the  terms 
of  the  lease  the  original  term  did  not  begin 
until  the  2d  day  of  December,  1904,  and 
thus  ended  on  midnight  of  the  1st  day  of 
December,  1906,  what,  then,  are  its  rights? 
This  brings  us  to  the  second  proposition 
above  stated.  Here,  again,  we  must  have 
regard  to  the  language  employed  by  the  pai^ 
ties,  and  their  intention  must  be  determined 
from  this  language,  the  subject-matter  of  the 
agreement,  and  the  circumstances  surround- 
ing them.  The  clear  purpose  of  the  parties, 
as  gathered  from  their  words  and  acts.  Is 
that  the  one  desired  to  obtain  a  lease  of  cer- 
tain premises  for  a  term  of  two  years,  and 
the  other  Intended  to  grant  Just  that,  and 
e^npled  with  this  grant  they  provided  for  a 
right  or  an  edition  to  appellant  to  have  an 
•aditionul  term  of  three  years  by  a  renewal 


of  the  old  lease.  This  option,  however,  was 
based  upon  a  condition  to  be  performed  by 
appellant,  to  wit,  a  request  for  such  renewal. 
All  this  Is  conceded,  bat  appellant  insists 
that  the  option  was  to  be  exercised  by  a  re- 
quest to  be  made  only  as  stated  in  the  lease 
"at  the  expiration  of  the  term  of  this  lease." 
If  this  phrase  were  to  be  applied  to  the  ex- 
ercise of  the  option  alone,  without  keeping 
in  mind  the  subject-matter  to  which  It  was 
coupled  and  the  thing  to  which  the  minds 
of  the  parties  were  directed,  thece  might  be 
some  force  in  appellant's  contention  that  "at 
the  expiration  of  the  term  of  this  lease" 
should  be  limited  so  that  it,  at  least,  did  not 
mean  before  the  end  of  the  term,  but  that  it 
meant  strictly  applied,  at  the  very  end  there- 
of, or  immediately  after  the  term  had  expir- 
ed, which  would  be  the  day  following.  Coun- 
sel cites  authorities  to  the  efTect  that,  where 
a  notice  of  sale  was  to  be  given  for  30  days 
a  sale  could  not  legally  be  held  until  the  day 
after  the  last  date,  or,  where  the  right  of 
redemption  is  given,  a  party  has  the  full 
time  in  which  to  redeem;  and  some  cases  are 
cited  where  the  right  to  purchase  was  given 
at  the  expiration  of  a  certain  period,  that 
an  offer  on  the  day  following  the  expiration 
was  In  time.  The  following  cases  illustrate 
the  rule  as  applied  to  that  class  of  cases: 
Annan  v.  Baker,  49  N.  H.  161-170;  Wiggin 
V.  Peters,  1  Mete.  (Mass.)  127;  Farwell  t. 
Rogers,  4  Cush.  (Mass.)  460;  Steuart  v.  Mey- 
er, 54  Md.  455-163;  Burgess  t.  Burgess,  117 
N.  a  447,  23  S.  E.  336;  Weld  v.  Barker,  153 
Pa.  465-470,  26  Atl.  239;  Herman  v.  Winter 
(S.  D.)  105  N.  W.  457.  The  foregoing  cases 
are,  however,  distinguishable  from  the  case  at 
bar,  because  they  are  controlled  by  some  stat- 
ute, or  are  based  upon  some  particular  con- 
tract where  the  computation  of  time,  as 
limited,  is  in  accordance  with  the  evident 
intention  of  the  parties  when  applied  to  the 
facts  and  subject-matter  of  their  contracts. 
If  this  be  done  in  this  case,  we  can  conceive 
of  no  serious  difficulty  in  arriving  at  a  cor- 
rect solution  of  what  the  duties  of  appellant 
were  with  respect  to  exercising  the  option, 
and  the  time  within  which  it  had  to  be  done. 
To  arrive  at  a  correct  result  we  must  not 
only  keep  in  mind  the  language  employed, 
but  also  the  object  or  end  in  view  which 
was  sought  to  be  accomplished  In  using  it 
Appellant  was  given  an  option  to  obtain  a 
new  lease  for  the  demised  premises.  When 
was  the  new  term  to  begin?  Immediately 
upon  the  expiration  of  the  old.  How  was 
the  object  to  be  made  effective?  By  making 
a  request  for  a  new  term.  These  propositions 
admit  of  neither  doubt  nor  dispute.  It  seems 
clear,  therefore,  tliat  the  request  was  intend- 
ed aa  a  prerequisite  upon  which  a  new  term 
depended.  It  is  likewise  clear  that  the  new 
term  was  to  begin  immediately  upon  the  ex- 
piration of  the  old  without  any  interval  of 
time  between  the  tvro  terms.  If,  then,  the 
new  term  was  to  begin  immediately  upou  tlie 
expiration  of  the  old,  and  the  new  term  wus 
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to  depend  Tip(Hi  tbe  request  to  be  made  by 
appellant,  It  Beeme  not  only  tbe  natural  but 
tbe  logical  answer  ia  tbat  the  request  was  re- 
quired to  be  made  at  a  point  of  time,  either 
before  and  in  no  event  later  than  the  termi- 
nation of  the  old  lease.  Without  this  request, 
how  would  respondents  know  that  a  new 
term  was  desired?  The  phrase  "at  the  ex- 
piration" therefore  meant,  and  we  think  wa» 
clearly  intended  to  mean,  at  a  point  of 
time  at  or  before  the  old  term  was  expiring, 
and  not  after  it  had  actually  expired  and 
passed.  Moreover,  the  new  lease  was  by  law 
required  to  be  evidenced  by  a  written  instru- 
ment, and  such  likewise  was  the  manifest  in- 
tention of  the  parties.  This,  therefore,  was 
not  a  lease  where  the  tenant  could  extend 
tbe  term  by  simply  manifesting  an  Intention 
to  do  so  by  some  act  or  acts  on  his  part, 
as  in  a  case  where  two  periods  are  named  In 
a  lease,  one  shorter  than  the  other,  and  In 
which  the  tenant,  at  his  option,  may  con- 
tinue In  possession  for  the  longer  term  nam- 
ed. This  class  iB  Illustrated  by  the  following 
cases:  Shamp  v.  White,  106  Cal.  220,  39 
Pac.  637;  Delashman  v.  Berry,  20  Mich.  292, 
4  Am.  Rep.  392;  Thieband  t.  Bank,  42  Ind. 
212. 

The  case  at  bar  belongs  to  that  class  of 
cases  where  the  contract  expires  absolutely, 
and  a  new  term  must  be  granted  by  the 
same  formalities  as  was  the  old.  If  we  as- 
sume, therefore,  that  the  term  fixed  by  the 
lease  in  question  did  not  expire  until  mid- 
night on  the  Ist  day  of  December,  1906,  then 
the  appellant's  rights  to  possession  expired 
with  that  date.  True,  it  was  given  the  right 
to  remove  the  improvements,  if  any,  placed 
on  the  premises  by  it,  but  this  did  not  ex- 
tend the  right  to  possession  under  the  lease 
beyond  the  term  fixed.  This,  at  most,  gave 
a  right  simply  to  enter  upon  the  premises 
within  a  reasonable  time  for  the  purpose 
only  of  removing  tbe  Improvements.  The 
tenancy  ceased  on  the  expiration  of  the  lease, 
and  the  right  to  rent  terminated  with  it  If 
appellant  remained  In  possession  of  the 
premises  any  time  after  the  Ist  day  of  De- 
cember, it  was  not  either  as  a  tenant  nor  as 
a  matter  of  right  under  the  old  lease.  In  order, 
therefore,  to  remain  in  possession  any  time 
after  the  old  term  expired,  as  a  tenant,  re- 
spondents would  have  to  consent  thereto,  and 
for  this  reason  doubtless  provided  that  they 
would  make  a  new  lease  at  the  expiration  of 
the  old,  if  requested  so  to  do.  This  request. 
In  view  of  all  the  circumstances  surrounding 
the  parties,  we  think,  should  have  been  made 
at  some  time  wltliin  the  original  term,  and, 
at  least,  not  after  it  had  expired.  This,  In 
view  of  all  the  provisions  contained  In  the 
lease,  we  think,  was  also  the  intention  of  the 
parties.  Where  a  notice  of  any  kind  ia  re- 
quired to  obtain  a  renewal  of  a  lease,  and  a 
request  is  no  less  than  a  notice,  the  general 
rule  seems  to  be  that  such  notice  must  be 
given  before  the  expiration  of  the  old  lease, 
or  It  wlU  be  too  late.    In  18  A.  &  £3.  Snc.  ot 


Law,  692,  tbe  role  Is  stated  thns:  "Where  a 
lessee  for  a  term  of  years  has  the  option  to 
renew  his  lease,  it  seems  to  be  the  better 
doctrine  that  he  must  notify  his  lessor  before 
the  term  expires  whether  he  elects  to  renew, 
as  the  lessor  should  know  at  the  moment 
when  the  lease  expires  whether  he  has  or  has 
not  a  tenant" 

Appellant's  counsel  concedes  this  to  be  the 
rule  where  the  lease  does  not  fix  the  time 
when  the  notice  must  be  given;  bat  contends 
that,  where,  as  in  this  case,  the  request  need 
not  be  made  until  "at  the  expiration  of  tbe 
term,"  the  request  cannot  be  made  before 
such  expiration,  and  that  "at  the  expiration" 
is  Just  as  much  the  day  following  as  the  day 
preceding  the  actual  expiration.  Quite  true, 
if  the  parties  had  named  a  given  date  on 
which  the  request  must  be  made,  that  day 
would  control ;  but  they  said  "upon  request 
of  said  lessee,  at  the  expiration  of  the  term 
of  this  lease  they  will  continue  and  renew" 
for  another  term  of  three  years.  We  do  not 
think  that  by  this  it  was  intended  to  limit 
the  time  of  the  request  to  the  exact  moment 
when  the  lease  expired,  but  that  It  could 
rightfully  have  been  made  before  that  tlmfc 
Nor  do  we  think,  for  the  reasons  hereinbe- 
fore stated,  that  it  was  Intended  that  the  re- 
quest could,  as  a  matter  of  right,  be  made 
after  the  old  lease  had  terminated.  This  al- 
so seems  to  be  the  holding  of  the  courts,  as 
appears  from  the  following  cases:  Shamp 
V.  White,  106  Cnl.  220.  39  Pac.  537 :  Renoud  v. 
Daskam,  34  Conn.  512;  Darling  v.  Hoban,  53 
Mich.  599,  19  N.  W.  545;  Tracy  v.  Albany  Ex- 
change Co.,  7  N.  T.  472, 57  Am.  Dec.  538 ;  Thle- 
baud  V.  Bank,  42  Ind.  212 ;  Strousse  v.  Bank. 
9  Colo,  App.  478,  49  Pac.  260-262;  Cooper 
V.  Joy,  105  Mich.  374,  63  N.  W.  414.  In  some 
of  the  foregoing  cases  it  is  held  that  where  a 
notice  is  required  it  must  be  given,  and 
tliat  mere  acts  are  insufficient  It  is  further 
held  in  Darling  v.  Hoban,  supra,  that,  where 
the  tenant  had  tbe  right  of  election  at  the 
termination  of  the  lease  to  demand  a  renew- 
al, such  election  and  demand  must  be  made 
either  on  or  before  the  last  day  of  the  old 
term;  and  in  Tracy  v.  Albany  Exchange  Co., 
supra,  that  although  the  lease  provided  for 
the  election  at  the  "termination  of  the  leasee" 
it  could  be  made  before.  But  this  court  has 
also  passed  upon  the  question  In  the  case  of 
Tllton  V.  Sterling  Coal  &  Coke  Co.,  28  Utah, 
173,  77  Pac.  758,  107  Am.  St  Rep.  689.  True, 
the  court.  In  that  case,  had  under  consider- 
ation the  question  as  to  when  a  certain  option 
to  purchase  expired.  The  option  to  purchase 
was,  however,  to  be  exercised  "at  the  expira- 
tion" of  a  subsisting  lease,  and  therefore  the 
question  as  to  the  time  when  It  should  have 
been  exercised  was  presented  for  decision,  and 
it  was  decided  that  the  option  had  to  be  exer- 
cised, if  at  all,  on  or  before  the  last  day  of 
the  term  granted  by  the  lease,  and  could  not 
be  exercised  thereafter.  We  conclude,  there- 
fore, that  in  view  of  the  authorities,  as  well 
as  upon  sound  reason  and  principle,  the  appel- 
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lant  was  required  to  make  Its  request  on  or  be- 
fore the  last  day  of  the  old  term.  Of  coarse, 
any  time  on  the  last  day  would  bare  been 
snfficient,  but  a  request  thereafter  came  too 
late;  This  also  disposes  of  the  question  pre- 
sented by  appellant  that  the  2d  day  of  De- 
cember, 1006,  the  day  after  the  expiration  of 
the  old  lease,  was  a  legal  holiday.  If,  as  we 
have  held,  tbe  request  should  have  been 
made  on  or  before  the  end  of  the  1st  day  of 
December,  then  It  was  of  no  concern  that 
the  request  could  or  could  not  legally  be 
made  on  the  2d  day  of  December. 

Appellant  attempted  to  avoid  tbe  conse- 
quences of  a  late  request  by  setting  up  some 
alleged  equities.  There  is,  however,  no  equi- 
ty In  the  facta  pleaded,  even  If  proved  just 
as  alleged,  that  would  authorize  any  court  to 
grant  the  relief  prayed  for.  Courts  have  no 
right  to  disregard  any  provisions  of  a  con- 
tract or  to  save  rights  that  are  lost  thereun- 
der through  the  act  of  the  party  asking  relief, 
unless  It  Is  made  to  appear  that  it  would  be 
unconscionable  or  clearly  inequitable  to  do 
or  not  to  do  so.  Nothing  of  that  kind  ap- 
pears from  the  pleadings  in  this  case.  Ap- 
pellant pleads  nothing  that  would  have  pre- 
vented it  from  making  the  request  at  tbe 
proper  time  except  mere  Inadvertence.  The 
concealment  attempted  to  be  alleged  does  not 
amount  to  such.  Appellant's  manager  knew, 
and  always  must  have  bad  the  ready  means 
of  knowing,  when  the  old  lease  expired, 
nils  fact  could  not  have  been  concealed  from 
him  In  view  of  the  allegations  of  the  com- 
plaint Appellant  therefore,  cannot  predi- 
cate any  right  to  relief  upon  this.  Nor  la  the 
fact  that  at  least  two  of  the  respondents  had 
knowledge,  through  conversations  wlthappel- 
.«nf8  manager,  that  he  intended  to  request 
a  new  lease  available;  A  mere  intention  to 
make  a  request  was  not  sufficient  The  alle- 
gations do  not  go  to  tbe  extent  that  respond- 
ents in  any  way  prevented  appellant's  mana- 
ger from  making  a  request 

Finally,  It  is  claimed  that  the  contract 
should  be  construed  and  applied  most  strong- 
ly against  respondents  under  the  equity  rule, 
which  seeks  to  prevent  forfeitures,  and  that 
the  acts  of  appellant  in  seeking  a  renewal 
should  be  favorably  considered  in  Its  behalf 
for  the  same  reaaoa  But  the  rale  contended 
for  has  no  application  to  the  facts  In  this 
case.  No  forfeiture  la  involved.  Appellant 
at  most  lost  nothing  but  an  opportunity  by 
not  performing  a  condition  required  of  it 
which  was  necessary  to  the  enjoyment  of  a 
right  to  an  additional  term,  and  which  was 
to  be  paid  for  wbta  obtained.  If  a  man  is 
Invited  to  attend  a  sale  of  bis  neighbor's 
property  at  a  certain  time,  and  is  given  the 
right  of  bidding  ttr  and  purchasing  It  and 
fails  to  attend  the  sale  at  the  hour  fixed,  be 
may  miss  an  opportunity,  but  he  forfeits 
nothing.  So  here,  appellant  simply  lost  the 
right  to  a  renewal  of  a  new  term.  He  for- 
feited nothing  in  the  legal  sense  that  that 
tena  to  used  to  resi^ondenti. 


The  rnllng  of  the  court  upon  tbe  demurrer 
was  clearly  right  and  the  Judgment  is  af- 
firmed, with  costs. 

McGABTZ,  a  Jh  and  STRAUP,  J,  ooncnr. 


(S2  Utah,  469) 

In    re   OWEN'S    BSTATB. 

JOHNSON  V.  ARMSTRONG. 

(Supreme  Court  of  Utah.     July  17,  1907.) 

L   ADMINtSTBATOBS  —  APPOINTMERT  —  JUBIS> 
DICTION. 

Rev.  St  1898,  |  3812,  provides  that  rela- 
tives shall  be  entitled  to  letters  of  administra- 
tion in  the  order  therein  prescribed.  Section 
3813  provides  that,  if  none  of  the  relatives  ac- 
cept creditors  sliall  be  entitled  to  letters,  and 
that  if  a  dispute  arises  as  to  relationship  be- 
tween applicants,  or  if  there  is  any  other  good 
and  sufficient  reason,  the  court  may  appoint  any 
competent  person.  Section  8814  provides  that 
letters  of  administration  must  tie  granted  to 
any  applicant,  though  it  appears  that  ttaers 
are  other  persons  having  better  rights  to  let- 
ters, when  such  persons  fail  to  appear  within 
three  months  after  decedent's  death  and  claim 
issuance  of  letters  to  themselves.  Held,  that 
though,  under  the  statute,  a  relative  applying 
wittun  three  months  would  be  entitled  to  pref- 
erence over  a  creditor,  yet  the  «xpiration  of 
ttiat  period,  or  waiver  of  the  right  to  admini*. 
tration  by  the  relative,  was  not  essential  to 
Jurisdiction  to  appoint  a  creditor ;  hence  tbe  ap- 
pointment of  the  secretary  of  a  creditor  corpo- 
ration, a  relative  applying;  within  three  montna, 
on  a  hearing  of  l>oth  petitions,  though  erroneous, 
was  not  void. 

2.  Sake  —  AccouKTiNo— VoiDABix  Affoiht* 

ItXNT. 

An  administrator,  whose  appointment 
though  erroneous,  was  not  made  without  jurisdio- 
tion,  is  entitled  to  credit  for  reasoDable  diik 
bursements,  costs,  and  expenses,  including  at- 
torney's fees. 

3.  SaVK— GOMPENSAnOH— VolDABUe  APPOINT- 
KENT. 

An  administrator,  whose  appointment 
though  erroneous,  was  not  made  without  juris- 
diction, is  entitled  to  reasonable  compensation 
for  services  rendered  by  him  during  the  time 
of  his  administiation. 

4.  Same— CoKPENSAiioH — Successive  Adkir- 

ISTBATIONS. 

Where  an  estate  Is  administered  by  suc- 
cessive personal  representatives,  compensation 
should  be  apportioned  among  them  according  to 
the  services  rendered. 

[Bd.  Note. — Foe  cases  in  point  see  Cent.  Dig, 
vol.  22,  Executors  and  Administrators,  f  2130.] 

5.  Same. 

Under  the  statute  declaring  tliat  an  admin- 
iatrator  shall  l>e  allowed  commissiona  on  the 
amount  of  the  estate  accounted  for  by  him, 
there  being  but  one  aggregate  sum  to  be  allowed 
as  commissions,  which,  in  case  of  successive 
administrations,  must  be  apportioned  by  the 
court  tbe  allowance  of  commissiona  to  the  first 
of  two  successive  administrators  before  tbe  clos- 
ing of  the  estate  was  premature. 

Appeal  from  District  Court  Third  District; 
George  O.  Armstrong,  Judge. 

Petition  by  Charles  W.  Johnson  for  letters 
of  administration  on  tbe  estate  of  William 
G.  Owen,  deceased.  Subsequently  a  petition 
was  filed  by  Margaret  Williams,  praying  that 
S.  P.  Armstrong  lie  appointed  administrator. 
An  order  granting  letters  to  Johnson  was  r»> 
Tersed  on  aweol  (85  Pac.  277 J^,  and  ou  remit- 
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tltnr  ArmstTon?  was  appointed.  From  an 
order  modifying  the  account  of  Johnson,  and, 
as  modified,  approving  the  same.  Armstrong 
appeals.  Remanded,  with  instructions  to  mod- 
ify the  order  appealed  from,  and  the  order, 
as  thus  modified,  affirmed. 

H.  G.  Shepard  and  S.  P.  Armstrong,  for  ap- 
pellant Thompson  &  Gibson,  for  respond- 
ent. 

STRAUP,  J.  William  6.  Owen  died  In- 
testate on  the  30th  day  of  March,  UK).-),  in  the 
state  of  California.  At  the  time  of  his  death 
he  was  a  resident  of  Salt  Lake  county,  state 
of  Utah,  and  owned  real  and  personal  prop- 
erty in  that  county.  On  the  27th  day  of 
June.  1905,  the  respondent,  Charles  W.  John- 
son, filed  a  petition,  in  which  he  alleged  the 
death  and  late  residence  of  the  de(.>eased,  the 
value  and  description  of  his  property,  that 
bis  next  of  kin  and  heirs  at  law  were  un- 
known, that  the  deceased  was  Indebted  to  a 
corporation  of  which  petitioner  was  secre- 
tary, that  the  deceased  left  no  will,  and 
prayed  that  letters  issue  to  himself.  On  the 
28th  day  of  June,  1905,  Margaret  Williams,  a 
Bister  of  the  deceased,  also  filed  a  petition,  in 
which  she  alleged  the  same  facts  as  above 
set  forth  with  respect  to  the  intestacy,  resi- 
dence, and  property  of  the  deceased,  and  in 
addition  thereto  alleged  that  the  deceased 
left  surviving  as  heirs  at  law  the  petitioner, 
his  sister,  who  resided  in  England,  and  an- 
other sister  and  nephew,  whose  residence 
was  unknown,  objected  to  the  appointment  of 
respondent,  and  prayed  that  letters  issue  to 
appellant.  S.  P.  Armstrong,  a  resident  of  this 
state.  The  petitions  were  heard  together, 
and  upon  hearing  the  resiwndent  was  ap- 
pointed administrator  of  the  estate,  who 
thereupon  qualified,  took  charge  of  the  assets, 
filed  an  inventory,  published  notice  to  cred- 
itors, and  otherwise  proceeded  to  administer 
the  estate.  On  appeal  to  this  court  from  the 
order  appointing  respondent  It  was  decided 
that  Margaret  Williams  had  the  better  right 
to  the  appointment  of  her  nominee,  and  that 
the  conrt  erred  in  appointing  the  respondent. 
In  re  Owen's  Estate,  30  Utah,  351,  83  Pac. 
277.  On  remittitur,  the  district  court  revok- 
ed the  appointment  of  respondent,  and  ap- 
pointed appellant,  Armstrong.  Thereafter  the 
resiwndent  filed  an  account,  which  showed 
that  the  real  and  jwrsonal  property  coming 
Into  his  hands  amounted  to  over  $10,000. 
By  way  of  disbursements  he  claimed  a  credit 
of  f78..'>0  for  court  costs,  publishing  a  notice 
to  creditors,  and  filing  an  inventory  and  ap- 
praisement, and  of  $674.98  for  general  ex- 
penses, Including  taxes  and  interest  on  notes 
paid  on  behalf  of  the  estate,  supplies  and 
labor  in  repairing  buildings,  and  of  which 
amount  he  paid  $25  for  an  admlnistnitor's 
bond,  and  $200  for  attorney's  fees.  lie  also 
asked  an  allowance  of  $2.37.75  for  commis- 
sions. After  deducting  such  disbursements 
♦■he  balance  of  assets  was  turned  over  to  his 
successor.    The  appellant,  aa  administrator 


of  the  estate,  objected  to  the  allowance  of  tbe 
disbursements,  except  the  taxes  and  interest 
paid,  and  especially  objected  to  any  allow- 
ance being  made  to  the  respondent  for  com- 
missions, or  attorney's  fees,  or  court  costs. 
Upon  the  hearing  the  district  court  allowed 
the  account  as  presented  by  the  respondent, 
with  the  exception  that  It  allowed  the  re- 
spondent only  $100  commissions  and  $100  for 
attorney's  fees.  With  such  modification,  the 
court  approved  the  account.  From  this  or- 
der, ap|)ellant,  Armstrong,  has  prosecuted 
this  appeal. 

He  contends  here,  as  be  did  below,  that 
the  appointment  of  respondent  as  adminis- 
trator was  void,  that  all  acts  done  by  him  in 
the  course  of  administration  were  of  no  force 
or  eCtect,  and  that,  with  the  excei>tion  of 
taxes  and  interest  paid,  the  resitoudent  was 
not  entitled  to  reimbursement  for  other  al- 
leged costs  or  expenses.  In  support  of  such 
contention  it  is  urged  that  this  court  on  the 
former  api)eal  held  re<q)ondent'8  apiraintment 
void  for  want  of  jurisdiction.  Such  was  not 
the  effect  of  our  holding.  The  statute  pro- 
vides that  relatives  are  entitled  to  letters  of 
administration  In  the  order:  (1)  Surviving 
husband  or  wife;  (2)  children;  (3)  father 
or  mother;  (4)  brothers  or  sisters;  (5) 
grandchildren;  (6)  next  of  kin — and  that 
administration  may  be  granted  to  one  or 
more  competent  persons,  although  not  other- 
wise entitled  to  the  same,  at  the  written  re- 
quest of  the  person  entitled,  filed  in  the  court ; 
that,  If  a  person  entitled  to  serve  as  admin- 
istrator is  not  a  resident  of  the  state,  he  may 
req\iest  the  court  or  judge  to  appoint  a  resi- 
dent of  the  state,  and  such  person  may  be 
appointed;  that,  if  none  of  the  relatives  ac- 
cept tlie  administration,  creditors  shall  be  en- 
titled to  letters ;  and  that  letters  of  adminis- 
tration must  be  granted  to  any  a])pl  leant, 
though  It  appears  that  there  are  other  per- 
sons having  better  rights  to  the  administra- 
tion, when  such  persons  fail  to  apply  within 
three  months  after  the  death  of  the  decredent 
and  claim  the  issuance  of  letters  to  them- 
selves. Under  these  statutes  we  held  that 
the  sister  of  the  decedent,  having  filed  her 
petition  within  three  months  after  his  death, 
had  the  superior  right  to  the  appointment  of 
her  nominee,  and  that  the  court  erred  in  ap- 
iwinting  the  respondent.  The  effect  of  our 
holding  was,  not  that  the  appointment  of 
Johnson  was  void  for  want  of  jurisdiction, 
but  that  the  apiwintment  was  erroneously 
made,  and  therefore  was  voidable. 

It,  however,  is  still  contended,  since  the 
statute  gave  relatives  three  months  after  the 
death  of  the  decedent  in  which  to  apply  for 
letters,  that  until  such  time  had  expired, 
or  the  right  to  letters  had  otherwise  been 
waived,  the  court  was  without  jurisdiction 
to  appoint  any  other  person;  that  an  allega- 
tion in  the  petition  showing  the  expiration  of 
such  time,  or  waiver,  was  essential  to  confer 
jurisdiction  on  the  conrt  to  appoint  a  pei"son 
other  than  a  relative;  and  that  the  petition 
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of  respondent  contained  no  such  allegations. 
We  think  sucb  averments  are  not  essential 
to  confer  jurisdiction.  The  statute  provides 
that  petitions  for  letters  of  administration 
must  be  in  writing,  signed  by  the  applicant 
or  his  counsel,  and  filed  with  the  clerk  of 
the  court,  stating  facts  essential  to  give  the 
coiurt  Jurisdiction  of  the  case,  and,  when 
known  to  the  applicant,  the  names,  ages,  and 
residence  of  the  heirs  of  the  decedent  and 
the  value  aud  character  of  the  property. 
Now,  what  are  the  facts  essential  to  give 
the  court  jurisdiction?  They  are  that  the 
person  whose  estate  Is  to  be  administered 
died  intestate,  and  was  at  the  time  of  his 
death  a  resident  of  the  county  in  which  the 
application  is  made,  or,  if  not  a  resident, 
that  be  left  an  estate  In  the  county  to  be 
administered.  Wilkinson  r.  Conaty,  65  Mich. 
614,  32  N.  W.  841.  By  jurisdiction  Is  meant 
tbe  right  to  act  and  the  power  to  hear  and 
determine  a  cause  or  matter  In  coutroversy. 
The  right  to  so  act  and  the  iK>wer  to  deter- 
mine tbe  cause  Is  not  dependent  upon  the 
correctness  of  the  decision.  The  court  here 
beard  both  petitions  together,  as  it  was  re- 
quired to  do  under  the  statute.  Upon  such 
bearing  the  court  had  the  undoubted  au- 
thority to  appoint  an  administrator.  8o  far 
as  concerned  its  power  to  act,  tbe  court  was 
not  obliged  to  appoint  eitlier  of  the  appli- 
cants; for,  upon  such  hearing,  the  court  was 
expressly  authorized  by  statute  (section  ,3813 
Bev.  St.  1898),  for  good  and  sufficient  reasons, 
to  appoint  any  competent  person.  Upon  tbe 
bearing  the  court  appointed  tbe  respondent 
The  judgment  so  rendered  was  erroneous, 
and  was  subject  to  correction  on  appeal: 
but  it  -was  not,  for  that  reason,  void  or  open 
to  collateral  attack.  In  speaking  of  statutes 
similar  to  ours,  In  Jones  v.  Bittinger,  Admin- 
istrator, 110  Ind.  476,  11  N.  E.  456,  the  court 
said:  "It  Is  true,  we  think,  that  the  provi- 
sions of  section  227.  supra,  are  mandatory  in 
form  and  ought  to  be  strictly  observed,  as 
well  by  tbe  court  as  by  tbe  clerk  in  vacation, 
in  granting  letters  of  administration  upon 
an  intestate's  estate.  Bnt  it  cannot  be  cor- 
rectly said,  as  it  seems  to  us,  that  letters  of 
administration,  granted  by  a  court  or  clerk 
out  of  the  order  prescribed  by  statute,  are 
absolutely  null  and  void.  Tbe  utmost  that 
can  be  said,  in  such  a  case,  is  that  letters 
so  granted  are  voidable  merely,  and  may  be 
revoked  or  set  aside,  upon  an  application  to 
the  proper  cou'-t  for  that  purpose,  made  with- 
in the  proper  time  and  by  the  party  entitled 
to  priority  in  tbe  Issae  of  such  letters.'' 

The  appointment  of  respondent  must  there- 
fore be  treated  as  valid  until  it  was  revoked 
in  a  proceeding  for  that  purpose.  Such  a 
proceeding  was  brouglit,  and  such  a  judg- 
ment was  rendered  by  this  court.  But  the 
respondent,  who  apparently  acted  in  good 
faith,  and  who  qualified  and  accepted  the 
trust  to  which  he  was  appolnte<l,  and  who 
proceetleil  uudiT  his  niipointment  to  admin- 
ister tbe  estate,  would  lie  entitled  to  credit 


for  reasonable  disbursements,  costs,  and  ex- 
penses, and  for  commissions  earned  in  tbe 
proper  discharge  of  tliat  trust  during  tlie 
time  of  his  appointment  Rice  v.  Tllton,  14 
Wyo.  101,  82  Pac.  577.  As  beariug  on  the 
question,  see  also,  Atkinson  t.  Hasty,  21 
Neb.  663,  33  N.  W.  206;  Pick  v.  Strong,  26 
Minn.  303,  3  N.  W.  687.  This  is  also  In  bai^ 
mouy  with  tbe  statute  (section  4043),  which 
expressly  provides  that,  when  the  judgment 
or  order  appointing  an  administrator  is  re- 
versed on  appeal  for  error  and  not  for  want 
of  jurisdiction  of  tlie  court,  all  lawful  acts 
in  administration  performed  by  such  admin- 
istrator are  as  valid  as  if  such  judgment  or 
order  had  been  affirmed.  We  therefore  are 
of  the  opinion  that  tbe  respondent  was  en- 
titled to  an  allowance  of  reasonable  costs 
and  expenses  including  attorney's  fees. 

We  are  also  of  the  opinion  that  the  re- 
spondent Is  entitled  to  reasonable  commis- 
sions or  compensation  for  services  rendered 
by  blm  during  the  time  of  his  administration. 
The  statute  however,  provides  that  the  ad- 
ministrator shall  be  allowed  commissions 
upon  the  amount  of  the  estate  accounted  for 
by  him— for  the  first  $1,000  at  the  rate  of 
5  per  cent.;  for  all  above  that  sum,  not  ex- 
ceeding $5,000,  at  the  rate  of  2%  per  cent.; 
for  all  above  $5,000  and  not  exceeding  $10,- 
(XIO,  at  the  rate  of  2  per  cent;  and  for  all 
above  $10,000  at  the  rate  of  1  per  cent.;  and 
In  all  cases  such  further  allowance  may  be 
made  as  tbe  court  may  deem  just  and  rea- 
sonable for  any  extraordinary  services,  but 
tbe  total  amount  of  such  extra  allowance 
must  not  exceed  the  amount  of  commissions 
allowed  by  the  foregoing  provisions.  The 
general  rule,  of  course,  la  that  where  an  es- 
tate Is  administered  by  successive  personal 
representatives,  the  compensation  should  be 
apportioned  among  them  according  to  the 
services  rendered.  18  Cyc.  1150.  But,  as 
was  said  by  the  Supreme  Court  of  rallfornia 
with  reference  to  statutes  similar  to  ours, 
there  is  but  one  aggregate  sum  to  be  allowed 
as  commissions,  which.  In  case  of  successive 
administrations,  must  be  properly  apportion- 
ed by  the  court.  There  Is,  however,  no  ba- 
sis upon  which  to  make  an  apportionment  un- 
til the  closing  of  the  estate.  "'We  scarcely 
see  how  sound  judgment  can  determine  how 
much  the  first  administrator  Is  entitled  to, 
unless  it  knows  and  considers  what  the  suc- 
cessor has  done,  and  what  the  comparison 
Is  between  his  acts  and  those  of  his  prede- 
cessor. The  administration  of  an  estate  Is 
an  entirety.  There  may  be  different  persons 
in  office  at  different  times,  or  at  the  same 
time;  but  the  claim  of  each  to  compensation 
must  be  considered  with  reference  to  the 
rights  of  each  and  all  of  tbe  others."  Estate 
of  Barton,  55  Cal.  87.  In  Re  Levlnson,  108 
Cal.  4.-.0,  41  Pac.  48:J.  42  Pac.  470,  this  case 
was  approved  and  followed. 

W^e  are  of  the  opinion  that  the  allowance 
of  commissions  was  prenmturely  made.  The 
ease  Is  therefore  remanded,  with  instructions 
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to  the  district  court  to  modify  the  order  ap- 
pealed from,  by  striking  therefrom  all  allow- 
ance for  commissions,  with  leave  to  the  re- 
spondent to  move  for  an  allowance  of  bis 
reasonable  proportion  of  the  commissions  up- 
on a  final  settlement  of  the  estate.  As  thus 
modified,  the  order  will  stand  aCBnned.  Nei- 
ther party  to  have  costs, 

McCARTT,  a  J,  and  STRAUP,  3^  con- 
cur. 

(«  Or.  609)  ' 

GARDNER  et  al.  v.  WRIGHT.* 
(Supreme  Court  of  Oregon.     July  30,   1907.) 

1.  Advbbsb  Possession — Acquisition  or  Ti- 
tle BT  Gbantob. 

Subsequent  posseasion  by  the  grantor  of 
land  under  claim  of  owneiship,  etc.,  for  the 
period  prescribed  by  the  statute  of  limitations, 
will  not  necessarily  inure  to  the  grantee's  ben- 
efit, and  title  by  adverse  possession  may  be  ac- 
quired by  the  grantor ;  but,  if  possession  is  held 
in  subserviency  to  the  grantee's  title,  it  will 
inure  to  hia  benefit. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  §§  333-S38.] 

2.  Estoppei^-Bt  Deed— Persons  Who  Mat 
CI.AIII   Bbheht— Pabol   Transfebeb— Wa- 

TBBS. 

B.  conveyed  to  M.  and  O.  possessory  title 
to  public  land,  including  the  right  to  the  full 
use  of  a  stream,  and  G.  orally  transferred  his 
interest  to  M.  Held,  that  no  diversion  of  water 
Iiaving  been  made  prior  to  G.'s  parol  convey- 
ance, nor  until  after  a  diversion  by  E.  on  land 
above,  defendant,  as  E.'s  successor  in  interest, 
was  not  estopped  to  claim  subsequent  rights  ac- 
quired by  B.  as  to  G.'s  interest  in  tlie  water 
rights  previously  conveyed. 

8.  Same. 

Where  one  assumes  to  convey  property  by 
deed,  he  may  not,  to  defeat  his  grantee's  title, 
say  that  at  the  time  of  the  conveyance  he  bad 
no  title,  and  that  none  passed  by  the  deed,  nor 
may  he  deny  to  the  deed  it*  full  eftect. 

lEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Estoppel,  {  63.] 

4.  Advebse   Possession  —  SuBSEQmRT   Pos- 
session BY  Gbantob. 

One  relying  upon  adverse  possession  as 
against  his  grantee  must  show  that  there  was 
a  change  in  the  relation  of  the  parties  respect- 
ing the  rights  involved ;  any  tmexplained  pos- 
session being  presumed  to  be  subservient  to  the 
title  conveyed,  and,  in  order  to  avail  himself 
of  the  laches  of  the  grantee  or  his  assigns 
or  limitations,  the  grantor  must  show  he  brought 
home  to  the  grantee  and  his  assigns  actual  or 
constructive  knowledge  of  the  change  in  the 
relations. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  §§  313,  656.] 

6.  Watebs   and   Watbb   Coubses  —  Wateb 

Rights— Advbbsb  Possession. 

Where  one  granted  the  full  use  of  a  stream, 
and  afterwards  openly  used  the  water  on  land 
above  under  notices  ijosted,  with  general  knowl- 
edge thereof  in  the  vicinity,  while  not  sufficient 
to  estnblish  ownership,  showed  a  claim  of  own- 
ership, and  indicated  open  and  adverse  possea- 
sion against  the  grantee. 

(Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  g  150.] 

6.  Sahe— When  Limitations  Run. 

SVhere  it  appeared  one  intended  to  claim 
and  hold  possession  of  the  use  of  a  stream  for 
a  beneficial  purpose  In  defiance  of  rights  claim- 
ed by  his  grantees  and  their  assigns,  limitations 


*  Keheorlns  denied  Septambsr  t,  1907. 


commenced  to  mn,  if  such  Intention  was  ac- 
companied by  acts  of  diversion  sufBcient  to  in- 
dicate a  purpose  to  carry  the  determination  into 
effect 

[Ed.  Note. — For  cases  in  point  Me  Cent  Dit^ 
vol.  48,  Waters  and  Water  Courses,  U  148-150.] 

7.  Same. 

Where  one  permits  10  years  to  elapse  with- 
out regaining  control  of  water  rights  which  he 
has  permitted  his  grantor  to  invade,  complete 
title  revests  In  the  grantor,  unless  it  appears 
that  such  use  was  permissive,  or  of  such  chaiv 
acter  as  not  to  constitute  an  invasion  of  the 
other's  rights. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Conrsea,  H  14^ 
160.] 

&  Advebse   Possession  —  Giadcaht's   CtooD 

Faith— Matebialitt. 

Title  by  adverse  possession  may  be  ac- 
quired, regardless  of  the  claimant's  good  btitfa, 
it  accompanied  by  a  claim  of  title. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  SS  488-^90.] 

9.  Watebs  and  Wateb  Cocbses  —  Wateb 
Rights  —Advbbsb  Possession- Evidence— 
Adiiissibilitt. 

Where  one  granted  the  full  use  of  waters 
from  a  stream,  to  support  title  to  the  water 
claimed  to  have  been  afterwards  acquired  by 
adverse  possession  for  use  on  land  above,  he 
could  show  he  intended  to  convey  no  more  than 
the  surplus  water  after  use  on  the  land  above. 

10.  Same— Intebbdption  of  Possession. 
Adverse  use  of  the  waters  of  a  stream,  as  a 

defense  to  a  suit  to  determine  rights  thereto, 
may  be  defeated  by  showing  that  the  use  dur- 
ing the  Irrigation  seasons  for  the  statutory 
time  was  not  continuous  or  by  proof  that  such 
use  did  not  substantially  interfere  with  plain- 
tiffs rights. 

[Bd.  Note. — ^For  cases  in  point  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  |  149.] 

11.  Same— Bubden  or  Pboof. 

Though  an  adverse  right  cannot  grow  out 
of  mere  permissive  enjoyment  the  burden  of 

g roving  possession  thus  claimed  to  have  been 
eld  by  permission  or  subserviency,  or  not  to 
have  been  continuous,  Is  upon  liim  attemptinc 
to  defeat  the  claim. 

12.  Same. 

Where  the  use  of  water  by  grantees  of 
water  rights  was  necessary,  and  they  were  de- 
prived of  its  benefit  by  a  landowner  above  for 
more  than  10  years,  a  claim  of  adverse  i>osses- 
sion  was  established. 

[Ed.  Note. — For  cases  in  i>oint  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  {{  14^ 
150.] 

13.  Same— Eftbot  of  Title  Acquibed. 
When  title  is  once  acquired  by  adverse  pos- 
session, it  remains  in  the  person  acquiring  it  as 
completely  as  if  acquired  by  deed,  and  hence, 
where  water  rights  were  so  acquired,  inters 
ruptions  were  of  no  avail  unless  open,  exclusive, 
continuous,  and  adverse  under  claim  of  owner- 
ship for  the  statutory  period. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  Sg  148-152.] 

14.  Same— Use  of  Stkxak— Dubing  Diffbb- 
ENT  Pabts  of  Teas. 

One  may  establish  a  right  to  use  water 
of  a  stream  during  one  part  of  a  year,  while 
another  may  at  the  same  time  acquire  a  perfect 
right  to  use  the  water  for  the  remainder  of  the 
season. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  {  152.] 

15.  Same — Advbbsb  Use— Intebbuption. 

In  a  suit  to  determine  water  rights,  defend- 
ed on  the  ground  rights  were  acquired  by  ad- 
verse use,  plaintiffs  may  not  avail  themseivef 
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o{  any  interruption  of  defendant'*  use  by  par- 
sons not  parties  to  tbe  suit. 

16.  Same.  „    .  «  « 
Under  the  express  terma  of  B.  ft  O.  Ijomp. 

I  4,  plaintiffs  could  not  sue  to  determine  water 
richts,  unless  they  or  their  predecessors  were 
possessed  of  the  property  within  10  years  be- 
fore the  commencement  of  tbe  suit,  and  such 
IMSsession  must  have  been  such  a  re-entry  o» 
recapture  of  the  use  of  the  water  as  can  be 
termed  complete  control ;  slight  interruptions 
not  aCCecting  tbe  running  of  the  statute  against 
one  in  adverse  possession. 

17.  Saub — Pbiob  Appbopbiation — Bxtbdeh  ot 
Pboof. 

In  a  suit  to  determine  rights  to  waters 
from  a  stream,  the  burden  was  upon  {)laintitEs 
to  prove  all  the  elements  essential  to  their  rights 
clauned  under  prior  appropriation. 

18.  Same— EviDEHCE— Weight. 

Evidence,  in  a  suit  to  determine  rights  to 
waters  from  a  stream,  held  to  show  defen^nt's 
appropriation  was  prior  in  time  to  plaintifts. 

19.  Bbtoppei/— Equitable— Natube. 

The  doctrine  of  estoppel  is  Intended  to 
preclude  fraud,  and  imposes  silence  on  one, 
when  in  conscience  and  honesty  he  should  not 
bs  allowed  to  speak. 

[Bid.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  19,  Estoppel,  {   124.] 

20.  Watibs  and  Wateb  Coubses  —  Watbb 
Bjghts— Abamdorment. 

Where  the  grantees  of  inchoate  rights  to 
nse  waters  of  a  stream  delayed  several  years  in 
perfecting  them,  they  were  abandoned  and  sub- 
let to  appropriation  by  others. 

21.  EJsTOPPELr— By  Deed— Qbounds  of  Estop- 
pel—Subsequently  AcQUiBED  Title. 

An  after-acquired  title  to  water  rights  by 
tbe  grantor  will  not  inure  to  the  benefit  of  the 
grantee,  where  the  grantee  knew  at  the  time 
of  the  transfer  that  the  grantor  had  no  title  and 
did  not  expect  him  to  procure  one,  or  where 
the  title  purported  to  be  conveyed  is  an  inchoate 
interest,  the  completion  or  forfeiture  of  which 
depends  upon  some  acts  to  be  performed,  or  dili- 
gence to  be  exercised  by  the  grantee. 

fBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  19,  Estoppel,  f$  Si-90,  114-120.] 

22.  Watebs  and  Wateb  Coubses  —  Amouht 
OP  Wateb  Kequiebd. 

Where  one  is  entitled  to  the  use  of  water 
from  a  stream,  and  has  between  60  and  70  acres 
of  land  in  cultivation,  including  an  orchard,  it 
will  be  assumed  that  a  flow  of  60  inches  of 
water  is  ample  for  his  irrigation  and  domestic 
requirements. 

23.  Same— Meabubement. 

Any  certain  number  of  inches  of  water, 
awarded  under  60-inch  pressure,  should  be  deter- 
mined on  the  basis  of  what  is  termed  bv  engi- 
neers as  "second  feet,"  or  the  quantity  of  water 
flowing  past  at  a  given  point  in  a  given  space  of 
time. 

24.  Same— RionTS  or  Appbopbiatobb. 
Where  more  than  one  person  owns  a  right 

to  the  use  of  waters  of  a  stream,  it  is  the  law 
that,  regardless  of  who  may  have  the  first  right 
thereto,  when  the  water  is  not  actually  required 
by  one,  the  quantity  not  needed  nor  in  actual 
use  should  be  at  the  disposal  of  the  other  for 
irrigation  and  domestic  use,  when  needed  by 
sncE  other  person  or  persons. 

25.  Appeal  —  Review — DiscBrnow  o»  Coubt 
—Costs. 

The  trial  court  having  discretionary  pow- 
ers in  taxing  costs,  a  decree  in  respect  thereto 
will  not  be  disturbed  unless  the  discretion  ia 
abused. 

Appeal  from  Circuit  Court,  Baker  Coun- 
ty ;  lUtbert  Eakln.  Judge. 
*  Action  by   Mary   S.  Gardner  and  ottaen 


against  George  F.  Wright.  Plalntlffla  appeal 
from  tlie  decree,  and  defendant  cross-appeals. 
Modified. 

This  Is  a  snlt  to  determine  the  right  to  the 
use  of  the  waters  of  Washington  creek,  in 
Baker  county.  Ore.,  brought  by  Mary  S.  Gard- 
ner, Edna  V.  Stuchell,  A.  V.  Swift,  A.  B. 
Swift,  and  li.  h.  Swift,  against  George  F. 
Wright  By  stipulation  it  is  agreed  that  A. 
V.  Swift  has  sncceeded  to  all  tbe  interests  of 
tbe  other  Swifts  named,  and  that  be,  with 
Mary  8.  Gardner  and  Edna  V.  Stuchell,  are 
tbe  sole  plaintiffs  in  interest 

Tbe  complaint,  in  effect,  alleges  that  plain- 
tiffs, under  and  by  virtue  of  prior  appropria- 
tion of  tbe  waters  of  Washington  creek,  as 
well  as  by  reason  of  a  certain  deed  executed 
to  tbelr  predecessors  in  interest  axe  the  own- 
ers Jointly  of  the  right  to  the  use  of  three- 
fourths  of  the  waters  of  the  creek  named,  of 
which  it  is  alleged  that  Mary  S.  Gardner  and 
Edna  V.  Stuchell  are  tbe  owners  of  one- 
fourth,  and  A.  V.  Swift  one-half.  Defendant 
denies  plaintiffs'  right  to  the  use  of  any  of 
tbe  waters  of  Washington  creek,  except  the 
surplus,  and  alleges  that  he  is  tbe  owner  of 
tbe  exclusive  right  to  tbe  entire  stream  tor 
the  Irrigation  of  bis  lands,  all  of  which  it  Is 
claimed  is  necessary  for  tbe  proper  irriga- 
tion thereof,  and  has  been  used  continuously 
for  such  purpose  during  tbe  last  40  years, 
with  tbe  full  knowledge  and  consent  of  plain- 
tiffs and  their  grantors.  Defendant  alleged, 
In  support  of  his  title,  prior  appropriation, 
riparian  ownership,  and  adverse  possession 
since  1863;  but  the  averment  relative  to  ri- 
parian ownership  was  stricken  out  on  motion 
of  plaintiffs. 

Tbe  reply  denies  tbe  affirmative  allega- 
tions, and,  in  response  to  tbe  defenses  relied 
on,  pleads  an  estoppel  against  defendant  by 
reason  of  a  certain  deed  with  covenants  ot 
warranty  therein  given  by  H.  W.  Estes  (de- 
fendant's grantor)  and  Frederick  Dill  to 
tbelr  predecessors  in  Interest,  which,  omit- 
ting tbe  signatures  and  acknowledgment,  Is 
as  follows:  "This  indenture  made  this  9tb 
day  of  September,  A.  D.  1861,  between  Hard- 
ing W.  Estes  and  Frederick  Dill  of  tbe  coun- 
ty of  Baker  and  state  of  Oregon,  parties  of 
tbe  first  part  and  Oscar  L.  Gordon  and 
George  W.  Manvllle  of  the  same  places  par- 
ties of  the  second  part :  Witnesseth,  that  tbe 
said  parties  of  tbe  first  part  for  and  in  con- 
sideration of  tbe  sum  of  one  thousand  dollara 
to  tbe  parties  of  the  first  part  in  hand  paid 
by  tbe  parties  of  tbe  second  part  the  receipt 
whereof  is  hereby  acknowledged,  have  grant- 
ed, bargained,  sold,  conveyed,  and  quitclaim- 
ed and  by  these  presents  do  grant,  bargain, 
sell,  convey  and  forever  quitclaim  unto  the 
said  parties  of  tbe  second  part  tbelr  beirs 
and  assigns  forever,  all  tbe  right  title.  In- 
terest, and  claim  of  tbe  said  parties  of  the 
first  part  in  and  to  a  certain  ranch  or  pos- 
sessory claim  to  agricultural  lands  and  the 
Improvements  thereon  lying  and  being  In  said 
county  nnd  stnte  and  dencrlhed  as  follows,  to 
wit:    That  certain  rancb  oc  land  claim  oa 
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Washington  ixeek  In  Powder  Biver  Valley 
below  and  adjoining  Gray's  rancb  wblcb  has 
been  improved  by  the  parties  of  the  first  part 
and  upon  which  they  have  resided  from  the 
month  of  June,  A.  D.  1863,  to  the  past  sum- 
mer, and  bounded  as  follows,  to  wit:  Com- 
mencing at  a  stake  about  three  rods  south  of 
said  creek  and  about  thirty  rods  In  a  south- 
westerly direction  from  the  log  house  built  by 
said  parties  of  the  first  part  and  occupied  by 
them  as  a  residence;  thence  suet  along  a 
fence  one  hundred  and  sixty  rods;  thence 
north  along  a  fence  one  hundred  and  sixty 
rods ;  thence  west  along  a  fence  one  hundred 
and  sixty  rods;  thence  south  along  a  fence 
one  hundred  and  sixty  rods  to  the  place  of 
beginning;  together  with  the  right  to  the 
full  and  free  use  of  the  water  of  said  Wash- 
ington gulch  and  all  privileges  connected 
with  th'i  same,  the  said  water  having  been 
taken  up  and  appropriated  by  the  parties  of 
the  first  part,  for  the  use  and  benefit  of  said 
ranch  in  the  month  of  June,  A.  D.  1862,  at 
the  time  said  ranch  was  located  and  claimed. 
To  have  ana  to  hold  the  said  premises,  to- 
gether with  all  and  singular  the  rights,  priv- 
ileges, tenements,  appurtenances,  and  im- 
provements thereunto  belonging  or  In  any 
manner  appertaining.  And  the  said  parties 
of  the  first  part  hereby  covenant  with  and  to 
the  parties  of  the  second  part,  their  heirs  and 
assigns,  that  they  are  the  lawful  possessors 
of  sala  .and  or  ranch  and  the  sole  owners  of 
the  improvements  thereon  and  of  the  water 
right  above  mentioned,  and  that  they  have  a 
full  and  perfect  right  to  sell  and  dispose  of 
the  same,  and  that  the  title  to  the  same  they 
will  forever  warrant  and  defend  against  all 
persons  whomsoever  claiming  by,  through,  or 
under  them,  or  either  of  them.  In  witness 
whereof  the  said  parties  of  the  first  part 
have  hereunto  set  their  hands  and  seals  this 
the  day  and  year  first  above  written." 

By  stipulation  It  was  admitted  that  A.  V. 
Swift  is  the  owner  in  fee  of  the  S.  E.  14  of 
section  2;  that  Mary  8.  Gardner  and  Edna 
V.  Stuchell  have  succeeded  to  the  Interest  of 
J.  B.  Gardner,  deceased,  in  and  to  the  N.  B. 
%  of  section  11 ;  and  that  George  F,  Wright 
is  the  owner  In  fee  by  purchase  from  H.  W. 
Estes  of  the  lands  described  in  the  answer, 
viz. :  W,  %  of  S.  W.  %,  section  11 ;  E.  %  of 
S.  E.  14.  section  10;  N.  E.  %  of  N.  E.  %, 
section  15 — all  the  lands  so  described  being 
in  township  9  S.,  range  39  E.,  W.  M. 

Washington  creek  Is  a  natural  stream  fed 
by  springs  and  snow  In  the  mountains  west 
of  Baker  City,  and  fiows  in  a  northeasterly 
direction  through  Washington  gulch  across 
defendant's  premises  and  through  Gardner 
and  Stuchell's  lands  onto  the  Swift  farm, 
where  it  spreads  out  and  disappears.  It  var- 
ies In  quantity  from  a  flow  of  10  miner's 
inches  in  the  low-water  season  to  150  inches 
during  the  early  spring  freshets.  In  1862 
Estes  and  Dill  settled  upon  what  Is  now  de- 
fendant's farm,  and  in  the  following  spring 
took  possession  of  some  lands  lower  down 


the  stream,  now  constituting  the  farm  of  A. 
V.  Swift ;  the  latter  farm  being  the  premises 
referred  to  In  the  deed  to  Gordon  and  Man~ 
viUe.  The  first  place  named  Is  known  as 
the  "Hstes  Farm,"  and  the  second  as  the 
"Swift  Ranch."  In  the  spring  of  1863  a 
ditch  wn.^  constructed  by  Estes  and  Dill  tap- 
ping Wasbli^Kton  creek,  through  which  water 
■was  conveyed  onto  the  Estes  place  for  tbfl 
purpose  of  Irrigation,  and  on  April  25th  of 
the  following  spring  they  located  a  watef 
right  for  the  lower  Swift  farm  by  ix>stlng  a 
notice  thereof  on  the  channels  of  the  stream, 
which  was  on  that  date  recorded  with  the 
county  clerk  of  that  county,  as  follows: 
"Washington  Gulch.  Know  all  men  that  the 
undersigned  hereby  claims  all  the  water  of 
Washington  gnlch  for  the  purpose  of  using 
the  same  on  bis  land  claim  in  Powder  Biver 
Valley.  Said  ranch  Joins  G^ay^»  ranch  on 
the  east  And  the  water  hereby  claimed  la 
the  natural  water  of  said  gulch  that  flows  In 
Its  natural  channel  through  said  land  claim, 
which  is  thus  claimed  for  the  purpose  of  pre- 
venting the  same  from  being  abstracted  In  its 
flow  at  any  point  above  said  claim.  Freder- 
ick Dill." 

In  February,  1864,  the  Estes  farm  was  sold 
to  Abner  Smith,  who  resided  there  until  his 
death,  which  occurred  in  the  fall  of  1865. 
His  family  continued  to  live  there,  and  In 
1867  his  widow  married  Estes,  one  of  the 
former  owners  of  the  farm.  At  that  time  all 
the  land  on  Washington  creek  was  unsurvey- 
ed  public  land  of  the  United  States.  In  1809 
Estes  filed  a  homestead  on  the  land,  to  which 
the  right  of  possession  bad  been  sold  to 
Smith,  as  stated,  and  about  two  years  later 
made  final  proof  thereon,  receiving  his  pa- 
tent in  1878.  After  his  marriage,  Estes  con- 
tinned  the  cultivation  of  the  crops,  which  he 
Irrigated  with  water  diverted  from  Washing- 
ton creek  through  the  ditches  previously  con- 
structed for  that  purpose;  and,  in  order  to 
publicly  announce  and  record  his  claim  ther* 
to,  posted  a  notice  at  the  head  of  the  ditcb 
constructed  In  1863,  wblcb  'he  caused  to  be 
recorded  In  the  county  clerk's  office,  as  fol- 
lows: "Washington  Creek.  Notice  is  here- 
by given  that  I,  Hardin  W.  Estes,  hereby 
claim  75  Inches  of  the  waters  of  Washington 
creek  for  mining,  mechanical,  and  irrigating 
purposes,  the  same  having  been  heretofore 
taken,  appropriated,  and  diverted  from  said 
stream  by  a  certain  ditch  constructed  by  the 
undersigned  In  186.3,  tapping  said  creek  at  a 
point  about  a  quarter  of  a  mile  above  what 
Is  known  as  the  'Washington  Banch'  In  Ba- 
ker county,  Oregon,  and  claimed  and  used  by 
the  undersigned  since  said  date.  Dated  and 
signed  at  Washington  ranch,  Baker  county, 
Oregon,  March  10,  1872.  Hardin  W.  Estes." 
On  the  same  date,  and  recorded  at  the  same 
time,  another  notice  of  like  import  was  post- 
ed farther  down  the  creek  by  him  on  his 
land,  claiming  an  additional  75  inches  of  wa- 
ter through  a  ditch  tapping  the  creek  on  lils 
premises  "at  a  point  opposite  what  Is  known 
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■a  Wasblngtam  ranch  honse,"  alleging  dlrer- 
«lon  from  that  point  through  a  ditch  con- 
■tmcted  in  Jane,  1808. 

In  support  of  their  dalma,  plaintiffs,  at 
the  trial,  Introdoced  deeds,  showing  the  rec- 
ord evidence  of  title  to  their  respective  In- 
terests from  the  date  of  the  first  written  in- 
stmment  executed  by  Estes  and  Dill  to  plain- 
tUV  predecessors  In  interest  Witnesses 
were  then  called,  who  testified  to  the  use 
of  the  water  of  the  stream  for  irrigation  of 
pialntUCs'  lands  in  the  production  of  hay, 
grain,  vegetables,  and  some  orchard  at  vari- 
ous times  since  the  year  1884,  but  not  prior 
to  that  time,  except  that  M.  J.  Hlndman 
referred  to  some  Irrigation  on  the  Swift  place 
In  1867,  bnt  did  not  state  to  what  extent  and 
for  what  purpose  used,  but  tliat  hay  and 
grain  were  raised  on  the  premises  daring 
that  year.  With  this  exception,  no  evidence 
was  offered  tending  to  show  an  appropriation 
I«lor  to  1884,  except  in  so  far  as  an  appro- 
priation might  be  Inferred  from  wild  bay 
raised  on  the  land,  the  moisture  for  which 
was  produced  by  the  waters  of  Washington 
creek  spreading  over  and  sinking  Into  the 
ground,  and  from  springs  rising  below  de- 
fendant's farm. 

W.  C.  Hlndman  testified  tliat  he  has  re- 
sided in  the  vicinity  of  the  property  and 
be«i  familiar  with  It  since  1863;  that  In 
the  fall  of  1883  he  bought  hay  on  the  Swift 
farm  from  Estes  and  Dill;  that  hay  and 
grain  lands  In  that  vicinity  are  usually  irri- 
gated until  some  time  In  July  of  each  year, 
and  lands  along  Washington  creek  require 
about  one  inch  per  acre  for  tlieir  proper  irri- 
gation; that  on  the  place  now  owned  by 
Swift  the  land  is  naturally  damp.  When 
asked  whether  three-fourths  of  the  water 
from  Washington  creek  would  properly  ir- 
rigate plaintiffs*  lands,  he  answered:  "There 
might  be  enough  in  a  season  where  there  was 
a  flow  of  water,  but  in  a  dry  season  there 
would  be  a  scarcity.  •  •  •  I  don't  think 
that  it  would  be  (sufllclent)  at  present  It 
might  at  one  time.  There  was  several  years 
there  that  the  miners  threw  down  sometimes 
1,000  inches,  from  500  to  1,000  inches,  and 
it  has  carried  an  immense  deposit  of  debris 
onto  his  ranches,  and  since  that  It  has  taken 
more  water  than  it  formerly  did." 

Mary  S.  Gardner  testified  that  she  was  the 
wife  of  J.  B.  Gardner,  deceased,  and  the 
mother  of  Mrs.  Stnchell,  one  of  the  plaintiffs; 
that  in  1867  she  had  a  conversation  with 
H.  W.  Estes,  in  which  he  admitted  both  bad 
rights  in  the  waters  of  Washington  creek; 
tliat  EiBtes  said  his  right  was  given  him  by 
the  court  in  his  suit  with  Sparks,  the  amount 
of  which  was  7B  inches. 

J.  P.  Kennison  testified  that  he  has  lived 
In  Baker  county  since  1862,  and  has  been 
fiuniliar  with  the  Washington  gulch  at  all 
times  since;  that  he  cut  wild  hay  on  the 
Swift  place  in  August  1863,  but  there  were 
no  ditches  thore  at  ttiat  time;  that  the  wa- 
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ter  spread  out  over  the  ground  when  it 
reached  the  place,  covering  about  80  acrea, 
which  condition  does  not  exist  on  the  EMea 
place  and  could  not  without  dams  to  divert 
the  flow  from  the  channel. 

0.  M.  Foster  deposed  that  be  has  known 
the  farms  on  Washington  creek  since  1862, 
seeing  them  at  various  times  every  year 
since;  that  on  request  of  Estes  he  surveyed 
the  ditch  on  the  south  aide  of  the  creek 
on  the  Estes  place  many  years  ago;  that  the 
ditch  would  probably  carry  75  Inches  of  wa- 
ter; that  he  also  saw  a  ditch  on  that  farm 
in  1863  or  1864,  which  would  carry  from  30 
to  60  inches  of  water,  then  used  there  for 
Irrigation  purposes ;  that  the  altitude  of  the 
Estes  ranch  is  about  100  feet  higher  than 
that  of  the  Swift  farm,  and  was  one  or  the 
first  settled  In  Baker  county,  and  since  In 
the  early  sixties  has  been  Irrigated  and  used 
for  ralslag  hay  and  all  kinds  of  fruits  and 
vegetables ;  that  the  orchard  covers  from  15 
to  20  acres,  and  has  been  there  so  long  he 
cannot  tell  when  it  was  first  set  out;  that 
he  bought  hay  on  the  Swift  ranch  In  1865; 
that  the  creek  flows  down  onto  the  Swift 
place  and  spreads  oat  over  50  to  70  acres, 
where  the  creek  and  channel  disappears. 

H.  Kennison  testified  to  having  known  the 
premises  since  1883,  and  substantially  corrob- 
orates the  statements  of  the  two  witnesae* 
last  quoted. 

David  Llttlefleld  testified  to  having  mined 
and  known  the  farms  in  that  locality  since 
1862;  that  he  noticed  the  Estes  farm  be< 
Ing  cultivated  during  each  season  at  all  time* 
since  1803,  during  which  year  the  road  passed 
in  front  of  the  house  and  crossed  the  ditch 
going  west  which  ditch  has  been  used  ever 
since  for  irrigating  the  garden,  orchard,  and 
ranch  generally;  that  the  orchard  was  small 
at  first  and  increased  in  size  from  year  to 
year,  and  has  been  there  over  80  years ;  that 
he  first  saw  the  ditch  on  the  J.  B.  Gardner 
ranch  in  1876,  wttich  place  waa  then  occupied 
and  owned  by  Mrs.  Iriand,  who,  at  that 
time,  wanted  to  sell  the  farm  to  him,  stating 
she  owned  one-fourth  of  the  wster  coming 
down  the  gulch,  but  that  the  neighbora  were 
taking  it  away,  and  said:  "We  have  no 
claim  on  Mr.  Estes'  wnter,  bnt  we  have  all 
the  water  below  that  Mr.  Estes  don't  use." 
Witness  also  stated  that  be  never  aaw  any 
ditches  of  any  kind  on  the  Swift  place  prior 
to  1875  or  1876. 

H.  W.  Bates  testified  to  having  beoi  in 
partnership  with  Dill  In  the  lands  owned  by 
the  parties  to  the  suit  to  having  located 
the  water  rights  and  selling  the  lands,  etc., 
as  hereinbefore  given,  and  substantially  cor- 
roborated the  statements  of  Kennison,  Foster, 
and  Llttlefleld ;  that  at  all  times  since  1863, 
vegetables,  fruit  hay,  and  grain  have  been 
raised  on  the  Estes  place,  and  all  the  waten 
of  Washington  gnlch  were  used  in  the  Irri- 
gation thereof,  whenever  needed,  and  without 
lateiTuptlon;   that  sometimes  be  tamed  tha 
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water  down  to  those  below  when  he  could 
spare  It  for  their  awouiniodatlon ;  that  the 
water  right  considered  sold  and  Intended 
to  be  conveyed  by  the  deed  to  Gordon  and 
Manrllle  was  for  water  which  flowed  down  to 
the  Swift  place  after  bolns  used  on  the  Estes 
place,  and  he  never  recognized  any  other 
rlRht;  that  after  the  flrst  few  years  he  took 
all  the  water  of  the  gulch  to  irrigate  the 
lands  in  cultivation;  that  he  lived  on  the 
place  until  about  1894,  when  he  rented  It 
and  moved  to  Baker  City ;  that  all  the  water 
ever  used  at  any  time  on  the  farms  below 
bim  was  the  surplus  passing  his  farm;  that 
the  creek  furnishes  from  100  to  130  Inches 
in  the  early  spring,  and  falls  as  low  as  15 
Inches  In  the  fall ;  that  the  irrigation  season 
on  defendant's  place  has  been  from  May  to 
Noveml»er  of  each  year;  that  the  orchard 
was  set  out  In  1808.  and  increased  from 
year  to  year,  having  been  of  Its  present  size 
for  about  12  years,  and  must  be  Irrigated 
through  August,  September,  and  Octol)er  of 
each  year,  but  hay  and  grain  in  that  vicinity 
do  not  need  irrigation  after  July;  that  the 
lands  cultivated  on  the  defendant's  farm  are 
from  60  to  70  acres;  that  he  filed  on  the 
Estes  place  as  a  homestead  In  1800,  and 
made  his  final  proof  In  1871 ;  that,  after  bis 
marriage  to  Mrs.  Smith  in  1807,  he  always 
claimed  the  waters  of  Washington  gulch; 
that  he  was  never  Interrupted  In  the  use  of 
the  water  but  once,  and  that  was  by  Mrs. 
Swift  about  the  year  1803;  that  he  never 
had  any  trouble  with  any  one  below,  and 
no  one  ever  tore  out  any  of  his  dams  at  any 
time. 

The  statements  of  this  witness  as  to  the 
date  of  commencement,  time,  manner,  and 
purpose  of  use  is  corroborated  by  Mrs.  Estes. 
She  also  adds  that  her  flrst  husband,  Abner 
Smith,  purchased  the  water  right  to  the 
Estes  place  from  Estes  and  Dill ;  that  she 
married  Estes  in  1867;  that  a  large  crop 
has  always  been  raised  on  the  farm,  and, 
so  far  as  she  knew,  the  use  of  the  water  by 
Estes  had  not  been  interrupted  at  any  time 
prior  to  the  date  of  his  conveyance  to  de- 
fendant. 

W.  H.  Kennedy  testifled  to  having  resided 
on  the  J.  B.  Gardner  ranch  13  years.  That 
during  that  time  he  has  irrigated  all  the  land 
on  the  place  for  which  he  could  get  water, 
being  about  00  acres,  consisting  of  pasture, 
10  a(rres;  hay,  30  acres;  grain,  50  acres.  That 
with  water  the  farm  is  worth  about  $4,000, 
but  of  little  value  without  it.  That  he  farm- 
ed the  Swift  place  from  1880  to  1R88.  That 
with  water  It  Is  worth  about  $5,000.  but  with- 
out water,  about  half  that  value.  That  while 
there  he  occasionally  tore  out  both  Estes' 
dams.  That  during  most  of  the  time  he  has 
been  on  the  Gardner  place  he  has  done  with- 
out water  on  account  of  persons  using  it  on 
the  Estes  place,  and  "once  In  a  great  while" 
he  would  go  up  and  tear  the  dams  out.  some- 
times once,  and  sometimes  twice  a  week,  but 


never  said  anything  to  either  Estes  or  Wright 
about  It,  and  when  the  water  was  obtained 
as  Indicated  it  would  "probably  come  down 
one  day,  and  may  be  not  two  hours."  That 
the  effect  was  It  came  near  drying  them  out 
altogether.  That  Washington  creek  flows 
through  the  Swift  place  about  a  quarter  of 
a  mile,  and  then  spreads  out  over  the  mead- 
ow. That  the  Irrigation  season  begins  "as 
soon  as  the  frost  goes  out,"  but  for  grain 
they  irrigate  during  June  and  July.  That 
they  quit  Irrigating  about  August  1st  of  each 
year.  That  when  on  the  Swift  place  C86- 
'88)  there  were  66  acres  of  grain  and  70  acres 
of  hay  land.  That  on  the  Gardner  place 
there  were  at  that  time  CO  acres  of  grain 
land  and  25  acres  of  hay  land,  and  about  the 
same  amount  now.  That  the  dams  were  torn 
out  during  the  months  of  May  and  June. 
That  the  creek  furnishes  Insufficient  water 
to  properly  Irrigate  the  Gardner  and  Swift 
places.  That  in  April  the  water  Is  very 
high,  but  in  May  the  supply  dwindles  down 
to  about  25  Inches,  and  In  June  will  average 
about  20  Inches,  but  In  July  not  more  than 
12  Inches,  which  continues  about  the  same 
during  tlie  rest  of  the  season.  That  there  are 
some  small  springs  on  both  the  Gardner  and 
Swift  places. 

Frank  Kennedy  testifled  that  In  1904  they 
bad  no  water  for  Irrigation  of  the  Gardner 
place,  but  cut  about  15  tons  of  grain  and  SO 
tons  of  hay;  the  bay  being  raised  on  land 
which  was  usually  moist  That  the  usual 
hay  crop  Is  from  70  to  90  tons.  That  the  wa- 
ter is  usually  turned  on  the  grain  laud  the 
last  of  April,  from  which  the  hay  land  situ- 
ated below  is  Bublrrigated. 

A.  V.  Swift  testifled  that  ne  has  120  acres 
In  cultivation;  that  he  irrigates  40  acres  of 
hay  land  with  Washington  creek,  and  there 
are  80  acres  of  hay  land  on  the  Swift  place, 
which  has  been  there  as  long  as  he  can  re- 
member, and  100  acres  on  the  J.  B.  Gardner 
ranch,  reijulring  Irrigation. 

George  F.  Wright  (defendant)  testifled  that 
Washington  creek  flows  in  well-deflned  chan- 
nels northerly  through  his  land;  that  im- 
mediately below  his  place  the  combined 
springs  furnish  a  supply  of  about  10  Inches 
of  water,  which  is  caught  by  a  ditch  running 
onto  what  is  known  as  the  "Rea  Place"  (not 
here  Involved),  and  is  used  to  Irrigate  an 
orchard  on  the  Gardner  place,  but  at  times 
flows  down  the  creek,  and,  if  unobstructed, 
would  continuously  flow  to  plaintiffs'  farms; 
that  the  amount  of  water  In  the  creek  at 
his  place  in  April  is  sometimes  200  Inches, 
in  May  will  average  75  inches,  June  50  In- 
ches. July  30  inches,  and  the  rest  of  the  sea- 
son about  10  inches;  that  It  is  absolutely 
necessary  to  Irrigate  his  orchard  through 
July,  August,  September,  and  October,  of 
each  year,  without  which  the  land  Is  worth 
not  more  than  $6  per  acre,  but  with  the  wa- 
ter during  those  months  is  worth  about  $22.- 
(XK);  that  the  orchard  covers  about  20  acres 
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and  requires  all  the  water  in  the  stream 
during  those  months  for  its  irrigation.  Fred 
Intermill  testified  that  while  farming  tlie 
Swift  place  in  1900  he  aslwcd  Estes  for  soiue 
water,  which  was  turned  down  for  the  ir- 
rigation of  his  garden.  Otto  Lambert  testi- 
fied that  he  lived  on  the  J.  B.  Gardner  ranch 
from  1884  to  1888,  when  Mrs.  Irland  hud  it, 
living  there  one  year  with  his  father,  and 
during  that  time  irrigating  the  farm  with 
water  talien  from  Washington  gulch;  that, 
when  there  was  not  sufficient  water,  witness' 
father  was  ordered  by  the  person  in  charge 
to  go  and  turn  It  down,  and  he  would  some- 
times tear  the  dam  out;  that  Mr.  Estes  was 
around  the  road  near  there,  and  would  some- 
times asis  what  they  were  doing,  etc.;  that 
this  occurred  nearly  every  season,  and  on 
such  occasions  they  would  get  most  of  the 
water;  that  when  they  would  cut  the  Estes 
dams  the  water  would  sometimes  run  a  day, 
and  again  it  would  not  run  that  long;  that 
this  occurred  each  year  be  was  there;  and 
that,  when  they  would  tear  out  the  dams, 
they  would  not  speat:  to  Estes  about  It,  but 
he  would  go  and  turn  the  water  back  and 
use  It  for  irrigation. 

Henry  Lambert  and  a  number  of  other 
witnesses  on  behalf  of  plaintiff  testified  to 
like  interruptions  having  occurred  at  various 
times  from  1884  to  the  date  of  the  commence- 
ment of  this  suit. 

The  testimony  was  taken  before  the  court, 
resulting  in  a  decree  in  favor  of  plaintifi's, 
by  which  Mary  S.  Gardner  and  Edna  Stuch- 
ell.  Jointly,  were  decreed  an  eighth  Interest, 
and  A.  V.  Swift,  one-fourth  of  the  entire 
stream,  and  enjoining  defendant  from  inter- 
fering with  plaintiffs'  use  to  the  extent  of 
three-eighths'  interest,  Jointly,  in  Washington 
creek  during  all  seasons  of  the  year.  Frou\ 
the  decree  so  entered  plaintiffs  apiiealed,  and 
defendant  filed  a  cross-appeal. 

J.  N.  Hart,  for  appellants.  C.  A.  Johns, 
for  respondent. 

KING,  C.  (after  stating  the  facts).  It  Is 
unnecessary  to  determine  whether  the  court 
erred  in  sustaining  plaintiffs'  motion  to 
strike  out  defendant's  averment  concerning 
riparian  ownership,  since  the  evidence  as 
taken  does  not  indicate  an  intention  to  rely 
upon  this  defense.  Plaintiffs,  through  their 
predecessors  in  interest,  claim  the  entire 
flow  of  Washington  creek  by  prior  appropria- 
tion, which  is  asserted  through  the  Estes 
and  Dill  deed  given  to  Gordon  and  Manvllle 
in  1864,  wherein  the  appropriation  Is  ex- 
pressed as  having  been  first  made  by  these 
grantors  In  June,  1862.  The  defendant,  as 
indicated  by  the  evidence  adduced  in  his  be- 
half, relies  on  adverse  possession  through 
his  grantor,  Estes,  for  more  than  the  statu- 
tory period,  having  its  inception  in  an  ap- 
propriation made  iu  the  spring  of  18C3,  which 


is  alleged  to  be  prior  in  time  and  superior  In 
right  to  any  valid  claim  of  plaintiffs. 

It  is  urged  by  defendant,  and  testified  to 
by  Estes,  tiint  tliere  was  no  intention  of  con- 
veying any  water  rights  by  the  deed  referred 
to,  except  a  right  to  the  suri)lus  water  flowing 
below  defendant's  lands:  but  the  covenants 
In  the  deed,  when  construed  in  connection 
with  the  water  notice  of  Dili,  then  on  record, 
convey  and  warrant  the  title  to  the  entire 
stream,  to  the  extent  that  it  may  be  applied 
to  a  l)eneficial  use  on  the  land,  to  which  right 
of  possession  was  therein  conveyed,  whether 
such  use  should  be  for  irrigation  or  for  other 
purposes.  Tlie  showing  made  to  that  effect 
In  support  of  the  allegations  of  the  com- 
plaint, in  the  absence  of  other  evidence,  es- 
tablishes, as  against  defendant,  a  prima 
facie  right  to  the  use  of  the  water  In  plain- 
tiffs to  the  extent  that  they  may  have  suc- 
ceeded to  the  Interests  named  in  the  Estes 
aud  Dill  deed.  To  overcome  this  proof  de- 
fendant insists  that  he  has  established  his 
right  to  the  use  of  the  stream  (except  as  to 
the  surplus  water)  by  adverse  possession  for 
more  than  40  years.  Plaintiffs  maiutain  that 
defendant,  through  his  grantor.  Is  estopped 
by  the  covenants  in  the  deed  from  asseiting 
this  defense.  It  appears  well  settled  that  a 
subsequent  possession  by  a  grantor  of  prem- 
ises conveyed,  imder  claim  of  ownership,  etc., 
for  tlie  period  prescribed  by  the  statute  of 
limitations,  will  not  necessarily  inure  to  the 
benefit  of  his  grantee,  and  title  by  adverse 
possession  for  such  period  may  be  acquired 
by  such  grantor.  16  Cyc.  697;  Jones  v.  Mil- 
ler (C.  C.)  3  Fed.  384;  Steams  t.  Hendersass, 
9  CuBh.  (Mass.)  497,  57  Am.  Dec.  65;  Hines 
V.  Itoblnson,  57  Me.  324,  99  Am.  Dec.  772; 
Sherman  v.  Kane,  80  N.  Y.  57;  Horbach  v. 
Boyd,  64  Neb.  129,  89  N.  W.  644.  In  the 
case  last  cited,  the  Supreme  Court  of  Ne- 
uraska  on  this  point  say:  "It  must  be  evi- 
dent that.  If  the  grantor  subsequently  makes 
an  entry  upon  the  possession  of  the  grantee, 
there  is  no  presumption  that  the  new  pos- 
session so  acquired  is  permissive  or  subordi- 
nate to  the  grantee.  This  would  be  more 
obvious  where  several  years  intervene  be- 
tween the  grant  and  the  entry.  Whatever 
the  rule  may  be  where  the  possession  of  the 
grantor  continues  after  the  conveyance,  in 
such  a  case  the  new  title  may  be  established 
by  proof  of  open  and  notorious  adverse  pos- 
session, as  In  other  cases." 

It  must  be  conceded,  however,  that,  not- 
withstanding the  rule  stated,  if  such  posses- 
sion Is  held  in  subserviency  to  the  title  of  the 
grantee,  the  possession  thereof  would  inure  to 
the  grantee's  benefit.  The  circuit  court  held, 
in  effect,  that,  when  Estes  reacquired  the 
water  rights  above  the  Swift  farm,  any  in- 
terest so  obtained  inured  to  the  successors  in 
Interest  of  Manvllle  by  reason  of  the  cove- 
nants in  the  deed  given  to  Manvllle  and 
Gordon  in  1864,  aud  that  defendant,  through 
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Bstefl,  hla  grantor,  Is  estopped  from  asserting 
bis  claim  to  tlie  subsequently  acquired  -water 
rights  to  the  extent  that  plaintiffs  bare  suc- 
ceeded to  the  interest  of  Gordon  and  Man- 
Tille;  but  held  that,  since  Gordon  made  only 
an  oral  transfer  to  Manvllle  of  bis  Interest 
In  the  possessory  title  to  the  property  acquir- 
ed under  the  Estes  deed,  upon  which  -water 
had  not  been  diverted  at  the  time  of  the  con- 
veyance, nor  prior  to  the  diversion  by  Estes, 
the  estoppel  could  not  be  Invoked  as  to  Gor- 
don's half  Interest  In  the  property  described 
In  the  deed.  Tlie  court  accordingly  held  that 
defendant,  as  successor  in  Interest  to  Estes, 
was  estopped  to  the  extent  of  only  one-half 
of  the  water  right  previously  conveyed,  and 
found  in  favor  of  plaintiffs  for  one-half  of 
the  rights  claimed  and  demanded  by  each  of 
them.  Since  no  diversion  was  made  prior  to 
the  time  of  the  parol  conveyances  by  Gordon, 
nor  until  after  the  diversion  and  use  subse- 
quently made  by  Estes,  it  is  clear  that  the 
court  did  not  err  In  this  holding  in  respect 
to  Gordon's  Interest,  although  a  different  rule 
applies  where  actual  appropriation  has  been 
made.  Nevada  Ditch  Co.  v.  Bennett,  80  Or. 
69,  45  Pac.  472,  60  Am.  St  Rep.  777.  We  are 
then  confronted  with  the  question:  Was 
Estes  estopped  to  assert  title  adversely  as  to 
the  remaining  interest  claimed  by  the  succes- 
•ors  in  Interest  of  ManvUIe?  The  general 
rule  Is  recognized  to  be  that,  when  a  per- 
son assumes  to  convey  property  by  deed,  he 
will  not  be  beard,  for  the  purpose  of  defeat- 
ing the  title  of  the  grantee,  to  say  that,  at 
the  time  of  the  conveyance,  he  had  no  title, 
and  that  none  passed  by  the  deed.  Nor  can 
he  deny  to  the  deed  Its  full  operation  and 
effect  as  a  conveyance,  and  such  deed  con- 
veys all  after-acquired  titles.  16  Cyc.  686, 
68^  701;  Taggart  v.  Rlsely,  4  Or.  235;  Wil- 
son V.  McEwan,  7  Or.  87;  Raymond  v.  Fla- 
vel,  27  Or.  219,  40  Pac.  168.  From  the  fore- 
going authorities  It  is  clear,  under  the  prima 
fade  showing  made  by  plaintiffs  by  the  deed 
and  Dill  notice  of  location  of  water  right, 
that  defendant,  by  reason  of  receiving  Ids 
title  through  Estes,  would  be  estopped  from 
asserting  that,  at  the  time  of  the  execution 
of  the  deed  from  Gordon  and  ManvlUe,  the 
grantors  had  no  authority  to  conv^  more 
than  the  surplus  waters  of  the  stream;  that, 
notwithstanding  they  had  previously  sold  an 
interest  therein  to  Abner  Smith,  they  were 
estopped  In  equity  from  setting  up  such  sale 
as  against  any  claims  of  the  grantees,  or 
their  assigns.  This  would  preclude  defend- 
ant, as  grantee  of  Estes,  In  the  absence  of 
other  testimony,  from  asserting  any  title  to 
the  water  through  any  rights  that  may  have 
been  received,  if  any,  through  the  marriage 
Of  Estes  to  Mrs.  Smith;  but,  as  to  whether 
Estes  or  his  grantee  are  estopped  by  the  cove- 
nants in  the  deed  from  claiming  title  by  ad- 
verse possession  against  Manville's  grantees, 
another  and  different  question  arises. 
There  can  be  no  doubt,  under  the  law,  that 


it  la  incumbent  npon  a  person  relying  npon 
a  claim  of  adverse  possession,  as  against  a 
grantee  in  a  warranty  deed,  to  clearly  show 
that  there  was  a  change  in  the  relation  of  the 
parties  with  reference  to  the  rights  Involved 
before  such  right  can  be  maintained.  Any 
miexpiained  possession,  therefore^  Is  presum- 
ed to  be  in  subserviency  to  the  title  placed 
on  record  by  the  deed,  from  which  It  follow* 
that  the  grantor,  in  order  to  avail  himself  of 
the  laches  of  the  grantee  or  assigns,  or  of  the 
limitations  prescribed  by  law,  mast  show 
that  he  brought  home  to  the  grantee  and  bia 
assigns  knowledge,  either  actoal  or  con- 
structive, of  such  change  In  the  relations  of 
the  parties.  Jones  v.  Miller  (C.  G.)  3  Fed. 
884;  Sellers  v.  Crossan,  52  Kan.  570,  35  Pac. 
205;  Schwallback  v.  Chicago,  M.  &  St  P.  Ry. 
Co.,  69  Wis.  292,  84  N.  W.  128,  2  Am.  St 
Rep.  740. 

It  ia  incumbent  therefore,  upon  defendant 
to  show,  to  the  satisfaction  of  the  court,  that 
his  possession  was  not  in  subserviency  to  the 
grantee.  The  authorities  are  practically  nnan- 
imoQS  in  support  of  this  view,  which  appears 
to  be  the  strong  contention  of  plaintiffs' 
connsel.  We  will  then  examine  Into  the  sta- 
tus of  the  case  before  us  on  this  point  An 
examination  of  the  testimony  discloses  no 
question  as  to  the  character  of  the  holding; 
not  only  as  to  the  possession  of  the  defend- 
ant bnt  of  bis  predecessor  in  Interest  Bates. 
We  find  that  Estes  and  Dill  conveyed  all  the 
water,  so  far  as  the  language  of  the  deed  la 
concerned,  to  plaintiffs'  predecessors  In  in- 
terest, and  that  possession  was  surrendered 
to  them  under  the  deed,  although,  prior  to 
such  conveyance,  they  had  sold  the  land 
above  with  a  wat»  rl{^t  in  the  stream  to 
Smith.  Three  yeara  after  the  execution  of 
the  deed  to  Gh>rdon  and  Manville,  at  a  point 
on  the  same  stream  above  their  lands  and 
for  the  irrigation  of  the  farm  previously  sold 
to  Smith,  upon  which  Estes  afterwards  filed 
as  a  homestead,  Estes  began  to  assert  a  sep- 
arate and  distinct  right  and  to  use  the  water 
for  the  irrigation  of  his  homestead.  Five 
years  later,  presumably  for  the  purpose  of 
farther  protecting  and  maintaining  his  claim 
to  the  water,  he,  at  the  diversion  points, 
posted  and  recorded  the  notices  mentioned. 
When  considered  under  the  issaes,  as  plead- 
ed, together  with  the  fact  that  the  Estes 
farm  was  being  irrigated  by  the  use  of  the 
ditches  mentioned,  that  a  large  orchard  had 
been  planted,  which,  with  crops  of  hay  and 
grain,  were  necessarily  being  sustained  by 
the  use  of  the  water  of  this  stream,  all  of 
which  notices,  with  the  other  facts  and  cir- 
cumstances stated,  were  sufficient  to  estab- 
lish a  disclaimer,  under  the  covenants  given, 
and  bring  home  to  the  knowledge  of  the 
grantee  full  notice  of  the  change  In  their  re- 
lations. Petrain  v.  Klernan,  23  Or.  455,  32 
Pac.  158 ;  Horbach  v.  Boyd,  64  Neb.  129,  89 
N.  W.  644.  The  testimony  showing  the  open 
use  of  the  water  under  the  notices  jjKMted, 


Digitized  by 


Google 


Or^ 


OAKDNEB  y.  WKIGBT. 


293 


growing  crops,  and  general  knowledge  there- 
of In  the  vicinity,  while  not  sufficient  to  es- 
tablish ownership,  was  clearly  competent  as 
evidence  for  the  purpose  of  establishing  claim 
of  ownership  as  well  as  to  indicate  open  and 
adverse  iwssesslon  under  this  defense.  Pe- 
tralu  V.  Klerunn.  supra;  Rowland  v.  Wil- 
liams, 23  Or.  515,  32  Pac.  402;  Boyce  t. 
Cupi)er,  37  Or.  256,  61  Pac.  642 ;  Eastern  Or. 
Land  Co.  v.  Cole  (Or.)  92  Fed.  949,  35  C.  O. 
A.  100;  Fitzgerald  v.  Brewster,  31  Neb.  51, 
47  N.  W.  475;  Maxwell  Land  Grant  Co.  v. 
Dawson,  151  U.  S.  580,  14  Sup.  Ct.  458,  38  L. 
Ed.  279. 

When  it  appears  that  there  was  an  Inten> 
tion  on  the  part  of  Estes  to  claim  and  hold 
possession  of  the  use  of  the  stream  for  a  ben- 
^cial  purpose,  in  defiance  of  any  rights 
claimed  by  his  grantees  and  their  assigns,  the 
statute  commenced  to  run,  if  such  Intention 
ivas  accompanied  by  acts  of  diversion  suffl- 
cimt  to  indicate  a  purpose  to  carry  such  de- 
termination Into  effect.  We  have  evidence  of 
snch  motive  and  purpose  in  the  notices  post- 
ed and  recorded,  together  with  the  use  of 
the- water  Iwtb  prior  and  subsequently  made. 
From  that  time  (April  15,  1872)  the  charac- 
ter of  bis  possession  cannot  be  doubted,  and 
from  which  date.  If  not  before,  the  statute  of 
limitations  began  to  take  effect.  If  it  ap- 
pears that  plaintiffs  and  their  predecessors  In 
Interest  permitted  10  years  to  elaiwe  without 
Training  control,  during  which  Estes  was 
using  the  water,  when  needed,  for  irrigation 
and  domestic  use,  then  such  delay  vested  a 
complete  title  thereto  In  Estes,  and  constitut- 
ed an  absolute  bar  to  the  maintenance  of  this 
suit,  unless  It  is  shown  that  such  use  w^as 
permissive,  or  that  it  was  of  such  character 
as  not  to  constitute  an  Invasion  of  the  rights 
of  the  lower  proprietors,  against  whom  he 
was  claiming  and  asserting  such  right.  From 
the  time,  therefore,  that  Estes  openly  mani- 
fested his  Intention  by  the  notices  and  use  of 
the  water,  as  stated,  whatever  may  have 
been  the  character  of  his  pos.sesslon  before, 
his  possession  became  adverse,  and  in  no 
way  could  it  then  be  found  that  he  was  bald- 
ing In  subserviency  to  the  deed  previously 
given.  Being  in  actual  pos.session  and  malt- 
ing constant  use,  when  needed,  of  the  neces- 
sary amount,  it  required  only  an  adverse 
dalm,  however  wrongful  It  may  have  been, 
and  however  well  he  may  have  known  that 
blH  rights  were  unfounded,  to  render  the  pos- 
session adverse,  and  as  to  whether  such  pos- 
session and  use  were  either  knowingly  wrong- 
ful or  without  right  Is  unnecessary  to  deter- 
mine. It  is  the  office  of  the  statute  of  limi- 
tations, as  enacted  by  our  I^egislatures,  as 
well  as  recognized  by  the  courts  from  ear- 
liest history  on  the  subject,  to  prevent  and 
avoid  the  uncertainty  In  titles  and  property 
rights  which  would  necessarily  exist  If  per- 
sons were  permitted  to  wait  until  after  a 
generation  had  passed  away,  taking  with  it 
the  most  capable  witnesses,  before  question- 


ing another's  rights.  It  is  therefore  settled 
that  title  by  adverse  possession  may  be  ac- 
quired regardless  of  the  good  faith  of  the 
claimant,  if  accompanied  by  even  u  pretense, 
commonly  known  as  a  claim  of  title.  The 
principles  here  Invoked  on  these  points  have 
long  been  recognized  In  this  state.  Parker  v. 
Metzger,  12  Or.  407,  7  Pac.  518;  Joy  v. 
Stump,  14  Or.  361,  12  Pac.  929:  Coven  ton  v. 
Seuf ert,  23  Or.  548,  32  Pac.  508 ;  Oregon  Con. 
Co.  V.  Allen  Ditci  Co.,  41  Or.  209,  69  Pac 
455,  93  Am.  St.  Rep.  701. 

On  this  i)oInt,  however.  It  will  be  observed 
that,  while  prior  to  the  posting  of  the  notices. 
Estea  may  not  have  had  what  Is  termed  a 
color  of  title,  yet  he  claimed  under  what  was, 
to  say  the  least  its  eqiiivalent,  and  held  un- 
der circumstances  furnishing  strong  evidence 
of  good  faith.  He  had  married  the  occupant 
of  the  uusurveyed  farm,  and  to  preserve  their 
holdings,  when  the  public  lands  occupied  by 
himself  and  family  were  surveyed,  filed  on 
the  land  as  a  homestead,  receiving  the  gov- 
ernment's receipt  therefor.  He  testifies  that 
It  was  not  his  Intention,  by  the  deed  given 
plaintiffs'  predecessors,  to  convey  more  than 
the  surplus  water,  which  testimony  Is  admis- 
sible for  the  purpose  of  showing  his  Intention 
when  he  made  the  diversion  under  his  no- 
tices; and  evidently  believing  it  was  only 
the  surplus  to  which  his  grantees  were  en- 
titled, and  becoming  a  riparian  proprietor 
on  the  stream  by  virtue  of  it  being  his  home- 
stead, he  presumably  considered  his  claim  to 
be  under  a  valid  and  existing  right.  While 
such  claim  was  not  conclusive  against  his 
grantees,  these  circumstances  are  entitled  to 
great  weight  in  determining  the  status  of  his 
claim  at  Its  Inception,  as  to  whether  his  pos- 
session was  In  subserviency  of,  or  adverse  to, 
others  on  the  stream. 

The  adverse  possession  urged  and  estab- 
lished as  a  defense  may  be  defeated  by 
showing  that  such  use  was  Interrupted  with- 
in the  statutory  period,  or,  in  other  words, 
that  the  use  during  the  irrigation  seasons 
for  the  statutory  time,  under  the  conditions 
named,  was  not  continuous,  or  by  proof  that 
such  use  did  not  substantially  Interfere  with 
plaintiffs'  rights.  Britt  v.  Reed,  42  Or.  76. 
70  l*ac.  1029.  While  an  adverse  right  cannot 
grow  out  of  mere  permissive  enjoyment,  the 
burden  of  proving  possession  thus  claimed 
to  have  been  held  by  such  permission  or  sub- 
serviency is  cast  upon  the  party  attempting 
to  defeat  such  claim.  Coventon  v.  Seufert, 
23  Or.  548,  32  Pac.  508;  Rowland  v.  WUliams, 
23  Or.  515,  32  Pac.  402;  Bauers  v.  Bull,  46 
Or.  60,  78  Pac.  757;  Horbacb  v.  Boyd,  64  Neb. 
129,  89  N.  W.  044.  The  same  rule  would 
necessarily  apply  to  any  other  assertion  made 
for  the  purpose  of  defeating  the  running  of 
the  statute,  and  it  accordingly  follows,  after 
the  showing  made  by  defendant,  that,  in 
order  to  defeat  his  claim  of  adverse  posses- 
sion, the  onus  was  upon  plaintiffs  to  estab- 
lish that  the  use  by  Estes  was  not  continuous 
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tor  tbe  statutory  period,  as  well  as  to  es- 
tablish, If  reliance  is  bad  thereon,  that  the 
use  by  defendant  and  bis  grantor  was  not 
such  as  to  constitute  a  substantial  interfer- 
ence with  their  rights.  So  far  as  appears  in 
the  record,  the  plaintiffs  and  their  predeces- 
sors in  Interest  at  all  times,  since  tbe  open 
manifestation  by  Kstes  of  bis  claim  In  1872 
to  tbe  waters  of  Washington  creels,  actually 
needed  all  tbe  water  of  this  stream  for  do- 
mestic and  irrigation  purposes.  Its  use,  there- 
fore, by  defendant  and  bis  grantor  under  such 
conditions  constituted  an  invasion  of  tbe  rights 
claimed  by  plaintiffs  and  their  predecessors. 
It  being  Incumbent  upon  the  plaintiffs  to 
show  that  the  use  of  the  water  on  the  Kstes 
farm  did  not  substantially  interfere  with 
their  wants,  nor  constitute  an  invasion  of 
their  rights,  and  there  being  no  evidence  In 
tbe  record  to  that  effect,  but,  on  tbe  contrary. 
It  appearing  that  the  use  of  the  water  was 
necessary,  and  that  they  were  deprived  of  its 
benefit  by  the  Estes  place  for  more  than  the 
10-year  period,  the  claim  of  adverse  posses- 
sion Is  clearly  established,  unless  shown 
that  the  interruptions  by  plaintiffs'  predeces- 
sors were  sufficient  to  prevent  tbe  running  of 
tbe  statute  In  defendant's  favor.  On  this 
point  it  will  be  observed  tbat  no  claim  of 
Interruption  is  asserted,  nor  attempted  to 
be  established,  prior  to  the  year  1884.  No 
principle  of  law  is  better  established  than 
that,  when  title  Is  once  acquired  by  adverse 
possession  for  the  statutory  period,  such 
title  remains  in  the  person  so  acquiring  It 
as  completely  as  If  conveyed  to  him  by  deed 
from  the  owner.  Joy  v.  Stump,  14  Or.  361, 
12  Pac.  929.  Therefore,  after  the  title  by 
such  possession  became  complete,  no  Inter- 
ruptions were  of  any  avail  to  plaintiffs,  un- 
less actual,  open,  exclusive,  continuous,  and 
adverse,  under  claim  of  ownership  for  the 
statutory  period.  B.  &  O.  Comp.  {  4;  Pear- 
son V.  Dryden,  28  Or.  350,  43  Pac.  166;  Ore- 
gon Con.  Co.  V.  Allen  Ditch  Co.,  41  Or.  209, 
69  Pac.  455,  93  Am.  St.  Rep.  701;  Sherman 
V.  Kane,  86  N.  Y.  57.  In  this  case,  then,  it 
is  conclusively  shown  that  Estes,  under  his 
adverse  claim,  had  the  continuous  and  un- 
interrupted use  of  the  waters  from  1872  to 
1884,  without  Interference  by  any  one,  and 
his  claim  and  open  assertion  of  right  being 
established  as  commencing  not  later  than 
1872,  It  ripened  into  a  complete  title  prior  to 
1884,  of  which  be  has  not  been  divested. 

It  Is  urged,  however,  that  his  title  had  not 
then  become  fully  vested,  and  that  the  tem- 
porary interruptions  of  his  use  of  the  wa- 
ter, after  1884,  were  sufficient  to  stop  the 
running  of  the  statute;  that  is,  that  the  use 
did, not  continue,  without  Interruptions,  for 
any  10-year  period.  On  that  point  it  will  be 
observed  tbat  none  of  the  uses  testified  to 
by  plaintiffs  are  shown  to  have  been  perma- 
nent, and  none  are  claimed  to  have  taken 
place  at  any  time,  except  during  June  and 
July.    It  is  the  law  that  one  person  may  es- 


tablish a  right  to  the  use  of  water  during 
one  part  of  a  year,  while  another  may,  at 
the  same  time,  secure  a  perfect  right  to  tbe 
use  of  the  waters  of  tbe  same  stream  for  tbe 
remainder  of  tbe  season.  Long,  Irrigation,  { 
61;  McCali  v.  Porter,  42  Or.  49,  70  Pac.  820, 
71  Pac.  976.  It  follows,  then,  that,  under  the 
most  favorable  application  of  the  testimony 
possible  for  plaintiffs,  they  have  lost  the 
rights  which  they  or  their  predecessors  may 
have  had  to  the  waters  of  Washington  cre^ 
by  adverse  possession  of  defendant  and  his 
grantor,  unless  It  be  during  June  and  July 
of  each  year.  The  question  then  arises: 
Were  the  Interruptions  of  Estes'  use  of  tbe 
waters,  in  the  manner  testified  to  by  some 
of  plaintiffs'  witnesses,  sufficient  to  prevent 
the  running  of  the  statute  In  bis  favor  during 
those  months?  From  the  record  It  appears 
that  much  of  the  testimony  relative  to  in- 
terference with  his  use  was  by  parties  farm- 
ing the  Rea  place  adjoining  plaintiffs'  lands, 
and  whatever  water  may  have  been  procur- 
ed by  them  was  used  on  that  place.  But 
since  the  right  to  tbe  use  of  tbe  water  by 
the  owners  of  tbe  Rea  farm  is  not  Involved 
In  this  suit,  plaintiffs  cannot  avail  them- 
selves of  any  Interference  on  tbe  part  of 
persons  occupying  those  premises.  The  re- 
sult of  this  proceeding  must  be  determined 
with  reference  only  to  the  parties  Involved 
here.  McCall  ▼.  Porter,  supra.  As  to  the 
parties  herein,  the  testimony  of  nearly  all 
the  witnesses  indicates  the  water  to  have 
been  taken  by  them  from  the  Estes  place 
without  his  knowledge,  and  that,  when  he 
discovered  any  Interference,  Its  use  would 
be  Immediately  reclaimed.  A  fair  example 
of  these  interruptions.  If  they  can  be  termed 
such,  finds  expression  In  the  statement  of 
some  of  plaintiffs'  witnesses,  to  the  effect 
that  they  would  sometimes  go  up  and  cut  the 
Estes  dams,  after  which  water  would  oo- 
casionaily  run  a  day,  and  again  not  tbat  long; 
that  when  they  went  up  and  turned  the  wa- 
ter down  or  cut  the  dams  they  would  not 
speak  to  Estes  about  It;  or,  as  stated  by 
Kennedy,  that  during  the  13  years  he  was  on 
the  Gardner  place  he  did  without  water  most 
of  the  time  on  account  of  persons  using  It 
on  the  Estes  farm,  and  "once  In  a  great 
while"  be  would  go  up  and  tear  dams  out, 
and  tbat  when  the  water  was  thus  obtained 
It  would  "probably  come  down  one  day  and 
maybe  not  two  hours,"  the  effect  of  which 
was  that  it  came  near  drying  them  out  al- 
together. 

Under  B.  &  C  Comp.  {  4,  plaintiffs  cannot 
maintain  tbe  suit  unless  It  appears  tbat  tb^ 
or  their  predecessors  were  seised  or  possessed 
of  the  property  in  question  within  10  years 
immediately  prior  to  the  commencement  of 
this  proceeding.  Fellows  v.  Evans,  83  Or.  30, 
53  Pac.  491;  Maas  v.  Burdetzke,  93  Minn.  295, 
101  N.  W.  182,  106  Am.  St.  Rep.  436;  Dean  ▼. 
Goddard,  55  Minn.  291,  56  N.  W.  1060 ;  Blum- 
er  T.  Iowa  R.  Land  Co.,  129  Iowa.  32, 105  N. 
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W.  342,  113  Am.  St.  Rep.  444,  on  appeal  to 
U.  S.  Sup  Ct.  (decided  May  27,  IflOT)  206  U. 
S.  482,  27  Sup.  Ct.  769.  .->!  L.  Ed.  1148;  John- 
son ▼.  Gorhnni,  38  Conn.  521 ;  Northern  Pac. 
Ry.  Co.  T.  Ely,  25  Wash.  .384,  65  Pac.  555,  54 
L.  R.  A.  526,  87  Am.  St.  Rep.  766;  Longley 
V.  Warren,  11  Tex.  Civ.  App.  269,  33  S. 
W.  304.  To  gain  possession  it  must  be 
such  a  re-entry  or  recapture  of  the  use  of 
the  water  as  can  be  termed  complete.  Pos- 
session by  permission  of  Estes  was  insuffi- 
cient for  this  purpose,  and  a  mere  temporary 
cutting  of  his  dams,  without  his  knowledge, 
whether  to  his  injury  or  not,  would  be  in- 
sufficient. It  would  not  be  seriously  contend- 
ed If  A.  takes  posBesBlon  of  land,  fences  it, 
constructs  and  occupies  a  residence  thereon 
under  a  claim  of  ownership,  etc.,  for  10 
years,  and  B.  at  different  short  Intervals 
forced  himself  onto  the  land,  placing  his 
tent  there  and  remaining  until  discovered, 
or  until  dispossessed  as  soon  as  discovered, 
that  such  interference  and  possession  would 
be  Bofflclent  to  stop  the  running  of  the  stat- 
ute. In  discussing  the  question  as  to  wheth- 
er an  unsuccessful  action  In  ejectment  would 
toll  the  statute,  it  is  given  as  the  rule  that 
*^rosecntions  to  stop  the  running  of  the 
statute  must  be  successful,  and  lead  to  a 
change  of  possession."  Moore  v.  Qreeae,  19 
How.  (U.  8.)  69,  15  L.  Ed.  533.  So  It  might 
also  be  said  that  an  attempt  to  regain  pos- 
session of  a  water  right,  the  use  of  which 
had  been  under  the  actual  control  and  in 
the  possession  of  another,  must  be  success- 
ful and  lead  to  a  change  In  its  control  before 
It  can  defeat  such  claim  under  the  statute. 
In  order  to  have  affected  the  legal  status  of 
Estes  as  an  adverse  claimant,  so  as  to  pre- 
vent the  statute  from  running,  he  must  not 
only  have  had  l^nowledge,  actual  or  implied, 
that  the  interference  was  taking  place;  but 
there  must  also  have  been  at  least  an  implied 
yielding  thereto ;  or,  if  not,  then  there  should 
have  been  such  an  entry  as  would  have  chal- 
lenged this  right  to  such  extent  as  would 
ordinarily  have  been  termed  successful,  and 
not  possession  for  merely  such  time  as  to 
Hiable  EJstes  to  learn  of  the  removal  of  the 
dams  and  replace  them.  Angell,  Water- 
courses (6th  Kd.)  S  211;  Workman  v.  Guth- 
rie, 29  Pa.  405,  72  Am.  Dec.  654.  The  reason 
and  spirit  of  our  statute  on  the  subject  does 
not  coutemplate  that  slight  interruptions  will 
stop  its  running  in  favor  of  one,  who,  for 
all  practical  purposes,  maintains  possession 
of  the  property,  for.  If  such  rule  should  pre- 
vail, so  far  as  applicable  to  the  determination 
of  water  rights.  It  would,  in  effect,  be  a  mere 
nullity. 

Thus  far  we  have  examined  only  the  ques- 
tion of  estoppel  urged  by  plaintiffs  relative 
to  the  defense  of  adverse  possession,  relied 
upon  by  the  defendant,  thereby  llrst  consid- 
ering the  main  points  to  wliich  our  attention 
has  been  directed  by  counsel  for  the  con- 
tending parties.    But  whether   intended   as 


a  foundation  upon  which  to  base  the  defense 
of  adverse  possession,  by  way  of  Indicating 
the  origin  of  the  "claim  of  right"  of  his 
grantor,  or  as  a  separate,  complete,  and  suf- 
ficient defense,  defendant  pleads  and  main- 
tains that  his  claim  is  prior  in  time  and  su- 
perior In  right  to  plaintiffs',  and,  these  aver- 
ments being  consistent,  it  becomes  immate- 
rial as  to  which  is  intended.  A  similar  al- 
legation relative  to  priority  of  their  appro- 
priation is  made  and  urged  by  plaintiffs. 
This  feature,  l>elng  essential  to  a  complete 
determination  of  the  effect  of  the  question  of 
estoppel  under  the  issues  and  evidence  rela- 
tive thereto,  will  be  considered.  From  the 
proof  it  appears  that  plaintiffs'  rights,  when 
considered  with  reference  to  their  allegation 
of  prior  appropriation,  independent  of  the 
Rates  and  Gordon  deed,  did  not  attach  prior 
to  1875,  if  prior  to  1884.  Llttlefleld  testified 
to  having  known  the  various  farms  on  the 
creek  continuously  since  1862,  and  that  he 
first  saw  ditches  on  plaintiffs*  lands  in  1875. 
The  testimony  of  M.  J.  Uindmau  indicates 
that  a  garden  was  irrigated  there  in  1867, 
but  from  what  source  of  water  supply  is  not 
shown.  The  ditches  observed,  so  far  as  ap- 
pears, may  have  been  constructed  to  catch 
the  flow  from  springs  testified  to  as  being 
below  defendant's  points  of  diversion,  some 
of  which  were  on  plaintiffs'  lands.  It  was 
incumbent  upon  plaintiffs,  in  order  to  avail 
themselves  of  this  right,  to  clearly  prove  all 
the  elements  essential  to  a  right  under  the 
doctrine  of  prior  appropriation,  and  the  evi- 
dence disclosed  is  insufficient  to  establish 
their  diversion  and  appropriation  for  that 
purpose  earlier  than  1884  (ilorgan  v.  Shaw, 
47  Or.  333,  83  Pac.  .534),  unless  the  deed 
referred  to  is  sulflcient.  In  fact  it  is  not 
clear  that  plaintiffs  are  endeavoring  to  show 
an  actual  appropriation  of  the  stream  suffl- 
cient  to  maintain  their  rights  in  this  respect, 
earlier  than  that  year,  except  to  the  extent 
shown  by  the  color  of  title  beginning  with 
Estes'  deed,  already  considered.  The  de- 
fendant, howe\-er,  clearly  and  without  ques- 
tion establishes  a  diversion  for  his  lands 
not  later  than  the  year  1872,  and  shows  the 
application  thereof  to  a  beneficial  use  at  all 
times  since.  It  cannot  be  doubted,  therefore, 
that  the  appropriation  claimed  by  defendant 
Is  prior  In  time  to  plaintiffs'  appropriation; 
but  It  Is  maintained  that  defendant  should 
be  and  is  estopped,  by  reason  of  his  grantor's 
deed  to  their  predecessors,  from  pleading  any 
right  or  claim  to  the  use  of  any  water  from 
Washington  creek  as  against  them,  not  only 
by  adverse  possession,  as  heretofore  discuss- 
ed, but  from  pleading  a  prior  right  to  its  use. 
Estoppel,  as  here  urged.  Is  evidently  based  on 
the  assumption  that  defendant,  in  relying 
on  his  dnlm  as  prior  appropriator,  does  so 
on  the  theory  that  he  obtained  his  right  to 
divert  the  water  by  reason  of  the  interests 
sold  to  Smith  in  1864.  which  had  its  Incep- 
tion in  the  appropriation  made  on  the  Bstes 
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farm  In  1863.  Owing  to  there  being  no  priv- 
ity of  estate  between  E8tes  and  Smith,  this 
claim  cannot  be  maintained.  Low  t.  Scbaf- 
fer,  24  Or.  239,  33  Pac.  678.  But  notwith- 
standing Estes  cannot  tack  his  appropriation 
to  Smith's  rights,  the  diversion  in  his  own 
right,  as  above  stated,  attached  prior  to  that 
of  defendant. 

We  are  then  confronted  with  the  question: 
Can  the  defendant,  notwithstanding  such 
deed,  avail  himself  of  his  claim  in  this  re- 
spect? The  doctrine  of  estoppel  is  intended 
to  preclude  fraud,  and  to  that  end  lmpo^jes 
silence  on  a  party,  when  in  conscience  and 
honesty  he  should  not  be  allowed  to  speak. 
Van  Rensselaer  v.  Kearney,  11  How.  (U.  S.) 
297,  13  L.  Ed.  703.  As  usually  understood 
and  applied,  estoppel  can  be  used  only  that 
the  ends  of  justice  might  be  subserved.  Then, 
when  It  is  remembered  that  Estes  and  Dill 
conveyed  only  their  inchoate  title  to  the  wa- 
ters of  Washington  creek,  which  consisted  on- 
ly of  such  rights  as  a  notice  of  location  there- 
of could  give,  which,  so  far  as  appears  from 
the  record,  was  bnt  a  claim  of  right  requiring 
due  diligence  for  its  complete  development, 
they  transferred  by  their  deed  all  they  were 
able  to  convey,  and  since,  after  receiving  such 
conveyance,  the  grantees  neglected,  or  failed, 
to  perfect  the  right  thus  granted,  can  It  then 
be  said  the  ends  of  right  and  Justice  would 
be  subserved  by  holding  the  grantors  to  ac- 
count under  their  covenants  of  warranty  for 
the  failure  of  the  grantees  to  perform  a  duty 
Imposed  upon  them  by  law,  and  whose  acts 
or  nonaction  the  grantors  could  not  control, 
and  over  which  they  had  no  supervision? 
We  think  not  To  hold  their  grantors  es- 
topped to  assert  an  after-acquired  title,  under 
auch  conditions,  would  be  to  make  estoppel 
a  weapon  of  Injustice,  rather  than  a  shield 
to  protect  the  wronged.  When  the  deed  was 
given,  the  grantors  warranted  that,  up  to 
that  stage  of  the  proceedings,  there  were  no 
outstanding  claims  which  could  defeat  the 
rights  therein  conveyed,  If  diligently  per- 
fected. The  grantors  warranted  that  they 
would  bold  up  their  end  of  the  log,  but  not 
that  the  grantees  would  not  let  theirs  fall. 
At  the  date  of  the  deed  the  legal  title  to 
both  land  and  water  was  In  the  government. 
The  grantors  had  but  an  Inchoate  right  In 
each,  and  both  were  subject  to  forfeiture 
either  by  intentional  abandonment  or  an  act 
or  failure  to  act,  which  the  law  implied  as 
such.  The  long  delay  after  1864,  whether 
for  5  years  or  20,  constituted  an  abandon- 
ment under  the  facts  shown,  and  left  all 
rights  thus  forfeited  subject  to  an  appropria- 
tion by  others.  Seaweard  v.  Pac.  L.  Co. 
(Or.)  88  Pac.  9C3.  Estes,  In  1872,  If  not 
earlier,  made  such  an  appropriation  as  vest- 
ed in  himself  a  complete  right  to  the  use  of 
the  stream  to  the  extent  thus  applied,  and, 
unless  estopped,  as  claimed,  the  rights  of 
plaintiffs'    predecessors    became   subsequent 


to  this  title  thus  acquired  by  him,  both  In 
time  and  right ;  and  It  is  Immaterial  whether 
be  thought  by  his  marriage  to  Mrs.  Smith, 
in  1867,  he  succeeded  to  the  Interest  of  the 
heirs  of  her  former  husband,  for  he  openly  as- 
serted and  maintained  his  right  as  an  appro- 
prlator,  independent  of  any  previous  claim 
thereto.  When  the  deed  was  executed  to 
Gordon  and  Manvllle,  the  grantees  knew,  or 
were  bound  to  know,  as  a  matter  of  law, 
the  extent  of  the  title  conveyed;  that  the 
grantors  had  but  an  inchoate  interest,  re- 
quiring a  duty  to  be  performed  on  the  part 
of  the  recipients,  in  order  to  carry  into  ef- 
fect the  right  transferred  to  them — as  much 
so  as  to  the  "squatter's  rights"  to  the  land  de- 
scribed In  the  deed,  the  forfeiture  of  which, 
under  like  circumstances,  would  not  have 
precluded  the  grantors  from  asserting  an 
after-acquired  title  thereto. 

The  adjudications  on  tills  question  are  not 
numerous,  but  we  feel  fully  warranted  by  the 
principles  enunciated  in  the  few  decisions 
l>earing  on  the  question,  as  well  as  by  the 
reasonableness  and  justice  of  the  rule,  in 
holding  that  an  after-acquired  title  by  the 
grantor  will  not  Innre  to  the  benefit  of  the 
grantee,  where  the  latter  knew  at  the  time  of 
the  transfer  that  the  grantor  had  no  title 
and  did  not  expect  him  to  procure  one,  or 
where  the  title  purported  to  be  conveyed 
is  an  inchoate  interest,  the  completion  or 
forfeiture  of  which  depends  npon  some  acts 
to  be  performed,  or  diligence  to  be  exercised 
by  the  grantee.  We  find  no  authorities  to 
the  contrary,  and  supporting  tills  rule  are 
Vlele  V.  Van  Steenberg  (C.  C.)  81  Fed.  249; 
Goodel  V.  Bennett,  22  Wis.  665;  Wallace 
V.  Pereles,  109  Wis.  316,  85  N.  W.  871,  53  U 
R.  A.  644,  83  Am.  St.  R^.  898;  Altemus 
V.  Nickell,  115  Ky.  506,  74  S.  W.  221,  103  Am. 
St  Rep.  333.  It  follows  that  defendant  Is 
not  estopped  to  claim  either  as  an  owner 
through  his  grantor  by  prior  appropriation, 
or  by  adverse  possession  for  the  statutory 
period,  and,  when  both  claims  are  consid- 
ered in  connection  with  the  facts  disclosed, 
it  conclusively  appears  that  defendant  has 
acquired  a  right  to  the  use  of  sufficient  wa- 
ter from  Washington  creek  to  properly  irri- 
gate the  amount  of  lands  heretofore  culti- 
vated, amounting  to  not  less  than  60  acres. 
As  to  the  quantity  of  water,  however,  to 
which  be  is  entitled  for  this  purpose,  it  is  not 
so  clear.  Witnesses  for  plalntifl's  testify  that 
their  farms  have  consumed  all  the  stream  will 
furnish,  when  it  could  be  procured,  and  that 
all  of  it  has  been  and  is  necessary.  Defend- 
ant, and  his  witnesses  also  indicate  that  all 
has  been  necessary  for,  and  applied  In,  the 
irrigation  of  his  premises.  In  this  respect 
they  give  only  their  opinion,  without  stating 
the  facts  from  which  their  conclusions  are  In- 
ferred ;  but  as  it  Is  shown,  and  not  contro- 
verted, that  the  lands  along  Washington  gulch 
require  firom  an  inch  to  an  incli  and  a  half  oC 
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water  i>er  acre  for  tbeir  proper  caltlTxtloo, 
It  'Win  be  presumed  that  this  amount  to  snfB- 
dent,  and  the  apportionment  will  be  on  tblB 
basis,  notwithstanding  the  opinion  of  defend- 
ant's witnesses  that  the  Estes  farm  requires 
all  the  water  In  the  stream. 

It  being  shown,  and  not  questioned,  that 
defendant  has  between  60  and  70  acres  of 
land  in  cultivation,  including  orchard,  upon 
which  good  crops  have  been  raised  each 
year.  It  will  be  assumed  that  a  flow  of  60 
Inches  of  wat»  Is  ample  for  defendant's 
Irrigation  and  domestic  requironents.  Mor^ 
gan  y.  8haw,  47  Or.  333^  88  Pac.  634.  The 
record  to  silent  as  to  the  quantity  of  water 
understood  by  the  use  of  the  word  "inch"; 
but  It  has  been  held  that,  when  the  record 
fails  to  disclose  the  amount  intended  by 
mcb  designation.  It  will  be  presumed  that  it 
was  to  be  measured  under  a  six-inch  pres- 
sure. Mill's  Irr.  Manual,  {{  88-92;  Morgan 
T.  Shaw,  supra;  Bowman  t.  Bowman,  35 
Or.  270,  57  Fac.  546.  This  designation,  how- 
ever, is  not  sufficiently  definite  to  be  a 
safe  guide  at  all  times  in  {ascertaining  when 
tlie  rights  of  a  person  awarded  a  given 
number  of  Inches  under  six-Inch  pressure, 
etc,  are  being  invaded.  In  speaking  of 
the  measurements  of  water  In  use  in  Cali- 
fornia, Mr.  William  Kent,  In  bis  recent  ref- 
erence book,  for  use  by  engineers  and  me- 
chanics, states  the  situation,  thus:  "The 
term  'miner's  inch'  to  more  or  less  indefinite, 
for  the  reason  that  California  water  com- 
panies do  not  all  use  the  same  head  above 
the  center  of  the  aperture,  and  the  Inch 
varies  from  1.36  to  1.73  cubic  feet  per  minute 
each ;  but  the  most  common  measurement  is 
through  an  aperture  two  inches  high  and 
whatever  length  is  required,  and  through  a 
plank  IVi  inches  thick.  The  lower  edge  of 
the  aperture  should  be  two  inches  above  the 
bottom  of  the  measuring  box  and  the  plank 
five  Inches  above  the  aperture,  thus  mak- 
ing a  six-inch  head  above  the  center  of 
the  stream.  Each  square  inch  of  this  open- 
ing represents  a  miner's  inch  (under  six- 
Inch  pressure)  which  to  equal  to  a  flow 
of  1%  cubic  feet  per  minute."  See,  also, 
Wlel,  Water  Rights,  pp.  147,  175;  Newell's 
(Practical)  Irrigation,  p.  128;  Troutwlne  on 
Civil  Engineering,  p.  646 ;  Merrlman's  Treat- 


ise on  Hydraulics  (1004)  pp.  122,  123,  124; 
Dougherty  v.  Haggln,  66  Cal.  622. 

It  is  evident  that  the' only  f^able  method 
by  which  any  certain  number  of  inches  of 
water,  when  awarded  under  this  method  of 
measurement,  can  alwajrs  be  determined,  is 
on  the  basts  of  wfiat  is  termed  by  enginecra 
as  "second  feet,"  or  (Quantity  of  water  flow- 
ing past  a  certain  point  in  a  given  space  oC 
time.  The  ratio  recognised  by  the  authoi^ 
Ities  cited  and  rule  quoted  is  that  one  Inch  of 
water  under  six-Inch  pressure  equals  one- 
fortieth  of  a  "second  foot" — ^that  Is,  40  min- 
er's Inches  furnish  a  flow  of  water  equal  to 
one  cubic  foot  (7V&  gallons)  per  second  of 
time — ^whlcb  ratio  we  find  substantially  ac- 
cnrate,  and  will  be  adopted  here.  "Inches" 
of  water,  when  unexplained,  having  been  d^ 
termlned  to  have  reference  to  the  quantity  so 
designated  under  six-Inch  pressure  (Bowman 
V.  Bowman,  supra),  it  follows  that  defendant, 
having  from  60  to  70  acres  of  cultivated  land 
requiring  irrigation.  Is  entitled  as  a  first 
right  to  the  use  of  60  inches  of  the  waters 
of  Washington  creek,  for  irrigation  and  do- 
mestic use;  but  as  to  any  water  in  excess 
of  his  actual  requirements,  as  here  awarded, 
Inchiding  the  quantity  of  water  that  may 
pass  below  defendant's  lands  after  its  use 
thereon,  plaintiffs  have  acquired  a  right 
thereto,  at  such  times  as  needed  by  them  for 
the  purposes  stated,  as  against  defendant. 
Seaweard  v.  Pac.  L.  8.  Co.  (Or.)  88  Pac.  868. 
And,  as  between  the  parties,  plaintiffs  and 
defendant  herein,  at  all  times  that  the  water 
to  not  required  by  one  of  thein,  it  should 
be  at  the  dtoposal  of  the  other,  for  irriga- 
tion and  domestic  use,  when  needed,  Mann 
T.  Parker,  48  Or.  321,  86  Pac.  69a 

The  trial  court  being  invested  with  discrs. 
tlonary  powers  in  taxation  of  costs,  in  ths 
exercise  of  which  there  appears  no  abuser 
the  decree  In  that  respect  should  not  be  dis- 
turbed; but  the  cross-appeal  appearing  Jus- 
tifiable on  the  part  of  defendant,  he  should  be 
allowed  his  costs  In  thto  court 

The  decree  of  the  circuit  court  slioald  b« 
modified  and  one  entered  In  conformity  with 
this  opinion. 

BAKIN,  J.,  having  tried  the  cause  In  tb* 
court  below,  did  not  sit  In  thto  case^ 
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(SO  Or.  48) 

ALDERMAN  ▼.  TILLAMOOK  C»UNTY  et  aL 

(Supreme  Oonrt  of  Oregon.    July  30,  1907.) 

1.  iNJUNonoit— Restbaiht  of   Pbocekdinos 
IK  Othieb  Ootjxts. 

Administratrix,  at  the  time  a  proceedins 
for  her  removal  was  Instituted  in  the  county 
court  by  the  counter,  claiming  to  be  acieditor, 
was  engaged  in  litigation  over  a  claim  for  a 
large  sum  of  money  asserted  by  the  oimnty 
against  the  estate  of  which  she  was  administra- 
trix, and  was  making  an  honest  and  apparent- 
ly successful  defense  thereto,  and  the  eoanty  had 
been  unable  to  establish  its  claim;  and  it  was 
for  the  purpose  of  preventing  administratrix 
from  making  such  defense  and  to  enable  the 
county  to  succeed  that  it  instituted  the  proceed- 
ing for  her  removal.  The  county  judge  had  been 
most  active  in  the  county's  behalf,  and  it  was 
under  his  direction  that  the  litiration  against 
the  estate  was  beinK  conducted.  Hdd,  that  ad- 
ministratrix was  entitled  to  enjoin  the  prosecn- 
tion  of  the  proceeding  for  her  removal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  27,  Injunction,  |  69.] 

2.  COWBTS— BXCLTTBIVB  JUBTBDICmOW— INTKB- 
FEKKNOT  BT  IRJTJHOTION  AOAINST  PbOCMD- 

The  Issuance  of  an  injunction  in  sucb  a 
case  would  not  constitute  an  interference  with 
the  exclusive  jurisdiction  of  the  county  court, 
in  the  first  instance,  to  appoint  and  remove  an 
administratrix. 

8.  Injunction  —  Proceedings  in  Othkb 
CotJBTS— Adequacy  of  Other  Remedy. 

Administratrix  was  not  limited  to  her  right 
to  appear  in  the  county  court  and  contest  the 
proceeding,  and  to  appeal  from  the  decree,  if 
against  her ;  the  county  judge  having  agreed  to 
remove  her.  If  the  proceeding  was  instituted, 
ana  an  appeal  from  the  decree  not  staying  the 
order  of  removal. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  {  69.] 

4.  Abatembnt  and  RevivaI/— Action  fob  In- 
junction—County JUDGK  AS  DKTENDANT— 

Expiration  of  Term.  .  ^    ,    .. 

The  expiration  of  the  county  jndgee  term 

did  not  abate  the  action. 

Appeal  from  Circuit  Court,  Tillamook  Coun- 
ty;  Wm.  Galloway,  Judge. 

Action  by  Edith  A.  Alderman,  as  adminis- 
tratrix, etc.,  of  H.  H.  Alderman,  deceased, 
against  the  county  of  Tillamook  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Reversed. 

Ralph  R.  Dunlway,  for  appellant  S.  S. 
Johnson,  for  respondents. 

BEAN,  C.  J.  This  suit  was  brought  by  the 
plaintiff  against  Tillamook  county,  W.  W. 
Couder,  county  judge  thereof,  and  Handley  & 
Thayer,  Its  attorneys,  to  enjoin  and  restrain 
the  prosecution  of  a  proceeding  Instituted  by 
the  county.  In  the  county  court  of  such  coun- 
ty, for  the  removal  of  the  plaintiff  as  adminis- 
tratrix of  her  husband's  estate.  A  demurrer 
to  the  complaint  was  sustained  In  the  court 
below,  and  the  sufficiency  of  the  complaint 
Is  the  only  question  for  determination  on 
this  appeaL 


The  facta  alleged  In  the  complaint  are  tbat 
H.   H.   Alderman,  the  husband  of  plaintiff, 
was  sheriff  and  ex  offldo  tax  collector  of  de- 
fendant county  from  September  7,  1897,  un- 
tU  bis  death,  January  21,  1904.    Soon  after 
bis  death  plaintiff  was  duly  and  regularly 
appointed  administratrix  of  his  estate^  and 
on  July  28,  1904,  the  defendant  county  pre- 
sented to  her,  as  such  administratrix,  a  claim 
against  the  estate  of  her  Intestate  for  $8,127.- 
17  for  money  alleged  to  have  been  received 
by  him  as  tax  collector  and  not  paid  over  to 
the  county  or  otherwise  accounted  for.    Thla 
claim  was  examined  and  disallowed  by  the 
plaintiff  on  August  1,  1904.     On  September 
7tb  of  that  year  the  county,  acting  through 
tbe  defendant  Conder,  as  county  judge,  en- 
tered Into  a  written  contract  with  Handle 
&  Thayer,  by  the  terms  of  which  they  agreed, 
for  a  certain  per  cent  of  the  amount  reooT- 
ered,  to  immediately  commence  and  prosecute 
to  final  decision  any  and  all  necessary  and 
practicable  legal  process  to  enforce  the  claim 
of  the  county  against  the  Intestate's  estate 
for  moneys  collected  by  blm  and  not  account- 
ed for ;  no  suit  or  action,  however,  to  be  com- 
menced without  the  approval  of  the  county 
judge.    About  the  time  of  tbe  making  of  this 
contract  the  claim  of  the  county,  which  bad 
been   presented  to  and  disallowed   by  the 
plaintiff  as  administratrix,  was.  In  pursuance 
of  section  1161,  B.  &  C.  Comp.,  presented  to 
the  county  court,  presided  over  by  the  de- 
fendant Conder,  for  allowance,  and  tbe  same 
was,  on  October  6tb,  duly  allowed  by  him. 
The  plaintiff  appealed  from  this  order,  and 
pending  the  determination  thereof  the  defend- 
ant county,  through  Its  attorneys,  and  by  tbe 
sanction   of   Conder,   commenced   a   suit   In 
equity   against   plaintiff  to  subject  certain 
real  property,  the  title  to  which  was  In  her 
name,  to  the  payment  of  Its  claim,  on  the 
ground   that  such   property  had  been  con- 
veyed to  her  by  her  husband  for  the  purpose 
of  defrauding  creditors.    The  complaint  was 
verified  by  Conder,  and  alleged  that  the  coun- 
ty was  a  creditor  of  the  estate  by  virtue  of 
the  order  of  the  county  court  allowing  Its 
claim.    Before  this  suit  came  on  for  hearing 
the  appeal  of  the  plaintiff  from  the  order  of 
the   county   court   allowing   the   claim   wag 
heard  and  decided  In  her  favor,  and  no  ap- 
peal baa  been  taken  from  such  decision,  and 
It  has  become  final.    The  plaintiff  thereupon 
pleaded  such  Judgment  In  abatement  of  tbe 
suit  referred  to.     This  plea  was  sustained, 
and  the  suit  dismissed,  on  the  ground  that 
the  county  bad  not  reduced  Its  claim  against 
the  estate  to  Judgment,  and  therefore  could 
not  maintain  a  creditors'  bill  to  subject  prop- 
erty held  by  her  to  Its  payment    On  October 
25,  1905,   while  this  suit  was  pending  and 
undetermined,  the  defendant  county,  through 
Its  attorneys  and  by  the  direction  of  Conder, 
as  county  Judge,  commenced  four  separate 
suits  In  equity  against  plaintiff  and  certain 
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persons  alleged  to  have  been  bondsmen  of  her 
husband,  to  restore  lost  bonds  and  for  an  ac- 
counting, and  also  an  action  at  law  against 
plaintiff  as  administratrix  of  her  husband's 
estate,  to  establish  Its  claim  against  such  es- 
tate. The  complaint,  in  all  these  suits  and 
in  the  action,  was  verified  by  Conder  as  coun- 
ty Judge,  and  the  litigation  was  prosecuted 
with  his  approval  and  sanction.  The  plain- 
tiff appeared  In  each  of  these  suits  and  In 
the  action,  and  was  making  apparently  suc- 
cessful defenses  thereto,  when  defendant 
county,  acting  through  Its  attorneys,  filed  a 
petition  in  the  county  court,  of  which  the  de- 
fendant Conder  was  Judge,  alleging  that  It 
was  a  creditor  of  the  estate  of  plaintiffs  de- 
cedent, and  that  she  had  been  unfaithful  In 
her  tmst  as  administratrix,  because  she  had 
failed  and  neglected  to  include  in  the  inven- 
tory thereof  certain  real  property,  the  title 
to  which  was  In  her  name,  but  which,  it  was 
alleged,  had  been  conveyed  to  her  by  her  hus- 
band in  fraud  of  creditors,  and  praying  that 
she  be  cited  to  appear  and  show  cause  why 
she  should  not  be  removed  as  administratrix. 
The  plaintiff  thereupon  commenced  this  suit 
to  enjoin  further  prosecution  of  such  pro- 
ceeding, alleging  that  it  was  instituted  in 
pursuance  of  a  conspiracy  entered  into  by 
Conder,  as  county  Judge,  and  the  attorneys  of 
the  county,  to  deprive  the  estate  of  her  hus- 
band of  any  defense  in  the  several  suits  and 
action  pending  against  such  estate,  by  re- 
moving her  as  administratrix  and  appointing 
some  one  friendly  to  the  county's  interest. 
It  is  alleged  that  it  was  agreed,  as  a  part 
of  the  conspiracy,  that  the  attorneys  should. 
In  the  name  of  the  coimty,  file  false  charges 
of  misconduct  against  plaintifT,  as  adminis- 
tratrix. In  the  county  court,  over  which  de- 
fendant Conder  presided,  and  that  Conder, 
acting  as  Judge  of  such  court,  should  maice 
an  order  removing  her,  without  regard  to  any 
defense  she  might  make,  and  that  he  would 
appoint  another  as  administratrix  of  such 
estate,  who  would  confess  Judgment  In  favor 
of  the  county  in  the  several  suits  and  action 
then  pending,  and  thereby  deprive  the  estate 
of  any  defense  thereto;  that  Conder  had 
been  active  in  prosecuting  the  county's  claim 
against  the  estate,  and  had  agreed  to  decide 
all  questions  brought  before  him  In  favor 
of  the  county,  and  to  remove  the  piaintiCF  as 
administratrix  whenever  he  got  an  opportun- 
ity to  do  so;  that,  if  she  is  removed  by  the 
county  court,  her  right  to  act  as  administra- 
trix will  be  suspended,  pending  an  appeal 
from  such  order,  and  before  the  same  could 
be  heard  or  determined  the  estate  and  the 
bondsmen  of  her  husband  will  forever  be  de- 
prived of  the  right  to  make  any  defense  to 
such  suits  and  action;  that  the  claim  of 
the  county  Is  wrongful  and  illegal,  and  with- 
out merit,  and.  If  i>ermitted,  the  plaintiff  can 
make  a  successful  defense  thereto. 

That  a  court  of  e<iulty  has  jurisdiction  to 
enjoin  pending  or  threatened  proceedings  in 


another  court  to  prevent  oppressive  and  vex- 
atious litigation,  and  especially  when  such 
litigation  Is  not  brought  In  good  faith,  but  is 
instituted  for  an  illegal  and  wrongful  pur- 
pose, is  undisputed.  22  Cyc.  790.  793;  2 
Story  on  Equity,  §  901;  N.  &  N.  B.  H.  Co.  v. 
Arnold,  143  N.  Y.  2f>5,  38  N.  E.  271.  The 
courts  are  not  agreed  as  to  what  constitutes 
such  litigation,  and,  as  said  by  Mr.  Justice 
Gray,  "every  case  must  necessarily  be  gov- 
eruetl  in  its  dlsijosition  by  Its  facts  and 
circumstances,  and  the  discretion  of  the  court 
miist  be  Influenced  In  its  exercise  by  a  con- 
sideration of  the  relative  injury  and  con- 
venience which  may  result  from  granting 
or  refusing  equitable  relief  by  way  of  in- 
junction." Bomelsler  v.  Forster,  154  N.  Y. 
229,  238,  48  N.  B.  534,  535,  39  L.  R.  A.  240. 
It  is  unnecessary  at  this  time  for  us  to  at- 
tempt to  lay  down  any  general  rule  on  the 
subject  or  review  the  authorities.  From 
the  allegations  of  the  complaint,  which  for 
the  purposes  of  this  appeal  are  admitted  by 
the  demurrer,  and  must  be  taken  as  true, 
a  case  appealing  more  strongly  to  a  court  of 
equity  for  relief  could  rarely  be  found.  The 
plaintiff  and  defendant,  at  the  time  the  pro- 
ceedings for  her  removal  were  instituted 
in  the  county  court,  were  engaged  in  litiga- 
tion over  a  claim  for  a  large  amount  of  mon- 
ey assorted  by  the  county  against  the  estate 
of  which  plaintiff  is  administratrix.  The 
county  had  brought  sundry  actions,  suits, 
and  proceedings  to  establish  its  claim.  The 
plaintiff  was  making  an  honest  and  apparent- 
ly successful  defense  thereto,  and  the  county 
had  been  unable  to  establish  its  claim.  To 
prevent  the  plaintiff  from  making  such  de- 
fense, and  to  enable  the  county  to  succeed  In 
the  litigation.  It  Instituted  a  proceeding  for 
her  removal  in  the  court  presided  over  by  the 
person  who  bad  been  most  active  on  its  be- 
half and  under  whose  direction  the  Iltiga* 
tion  was  being  conducted.  To  give  it  an  ap- 
parent standing  to  maintain  such  proceeding, 
it  alleges  that  it  was  a  creditor  of  the  es- 
tate, although  it  had  not  established  its  claim 
to  that  relationship  and  was  not  entitled  to 
the  rights  of  a  creditor.  It  seems  manifest, 
therefore,  that  the  proceeding  could  not  have 
been  Instituted  in  good  faith,  but  for  the 
purpose  of  vexing,  annoying,  and  harassing 
plaintiff,  and  to  illegally  and  wrongfully  de- 
prive the  estate,  of  which  she  is  administra- 
trix, of  the  right  to  defend  against  the  action 
and  suits  brought  by  the  county  on  an  alleged 
wrongful  claim.  Under  these  circumstances 
we  are  of  the  opinion  that  a  court  of  equity 
should  not  hesitate  to  interfere  by  injunction 
to  protect  the  rights  of  the  plaintiff.  If  the 
county  has  a  valid  claim  against  the  estate, 
the  courts  are  open  to  it;  but  it  should  es- 
tablish such  claim  in  a  regular  and  orderly 
manner,  and  not  be  permitted  to  resort  to 
proceedings  of  the  kind  here  instituted  for 
the  purpose  of  taking  an  undue  advantage 
of  its  opponent. 
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It  Is  argued  that  the  county  court  has  ex- 
clusive jurisdiction  in  the  flrst  Instance  orer 
proceedings  In  the  administration  of  estates 
and  the  appointment  and  removal  of  execu- 
tors and  administrators,  and  that  this  Is  an 
attempt  to  Interfere  with  such  Jurisdiction 
by  Injunction.  But  this  Is  in  no  sense  a 
proceeding  to  Interfere  with  the  Jurisdiction 
of  the  county  court  It  Is  not  and  could  not 
be  made  a  party  to  the  suit  Any  process 
which  will  Issue  will  not  be  addressed  to  the 
court  and  will  not  Interfere  with  It  In  any 
way.  A  decree,  if  rendered,  will  operate  on- 
ly on  the  parties,  by  restraining  them  from 
proceeding  further  with  the  litigation  in  such 
court  and  this  Is  a  jurisdiction  clearly  vested 
In  a  court  of  equity  upon  a  proper  case  being 
made.  Keyser  v.  Rice,  47  Md.  203,  28  Am. 
Rep.  448;  Claflin  &  Co.  v.  Hamlin  &  Hamlin, 
62  How.  Prac.  (N.  T.)  284.  In  Dehon  v.  Fos- 
ter, 4  Allen  (Mass.)  545,  Mr.  Chief  Justice 
Bigelow  says:  "The  authority  of  this  court 
as  a  court  of  chancery,  upon  a  proper  case 
being  made,  to  restrain  persons  within  its 
jurisdiction  from  prosecuting  suits  either  In 
the  courts  of  this  state  or  of  other  states  or 
foreign  countries,  is  clear  and  indisputable. 
In  the  exercise  of  this  power  courts  of  equity 
proceed,  not  upon  any  claim  of  right  to  inter- 
fere with  or  control  the  course  of  proceed- 
ing In  other  tribunals,  or  to  prevent  them 
from  adjudicating  on  the  rights  of  parties 
when  drawn  In  controversy  and  duly  pre- 
sented for  their  determination.  But  the 
Jurisdiction  Is  founded  on  the  clear  authority 
vested  In  courts  of  equity  over  persons  with- 
in the  limits  of  their  Jurisdiction  and  amen- 
able to  process,  to  restrain  them  from  doing 
acts  which  will  work  wrong  and  Injury  to 
others,  and  arc  therefore  contrary  to  equity 


and  good  conscience.  As  the  decree  of  the 
court  In  such  cases  Is  pointed  solely  at  the 
party,  and  does  not  extend  to  the  tribunal 
where  the  suit  or  proceeding  is  pending.  It  Is 
wholly  Immaterial  that  the  party  Is  prose- 
cuting his  action  In  the  courts  of  a  foreign 
state  or  country." 

Again  It  is  said  that  the  remedy  of  the 
plaintiff  Is  to  appear  In  the  county  court  and 
contest  the  proceeding  tliere,  and,  if  the  de- 
cree is  against  her,  to  appeal.  But  under  the 
averments  of  the  complaint  such  a  remedy 
would  be  a  mere  mockery  of  Justice.  The 
case  against  her  had  been  prejudged,  and  the 
decreed  to  be  entered  agreed  upon  before  the 
proceeding  was  Instituted,  and  any  attempt 
to  make  a  defense  thereto  by  plaintiff  would 
be  futile  and  unavailing.  It  Is  true  she  could 
apiieal  from  any  decree  rendered  against  her. 
but  the  appeal  would  not  stay  the  order  re- 
moving her  as  administratrix;  but  the  duties 
of  that  position  would  devolve  upon  the  per- 
son appointed  In  her  place.  Knight  v.  Ham- 
aker,  33  Or.  154,  54  Pac.  277,  659.  And  thus 
the  object  and  purpose  of  the  conspiracy  in 
pursuance  of  which  the  proceeding  was  Insti- 
tuted would  be  accomplished  before  the  ap- 
peal could  be  heard  and  determined. 

It  Is  also  suggested  that  Conder's  terra 
as  county  judge  has  expired;  but  this  Is  no 
reason  why  the  action  should  abate.  Until 
the  county  has  established  Its  claim  against 
the  estate  In  some  manner  provided  by  law. 
It  ought  not  to  be  permitted  to  vex  and  annoy 
plaintiff  with  needless  and  unnecessary  pro- 
ceedings for  her  removal. 

We  are  of  the  opinion,  therefore,  that  the 
decree  of  tbe  court  below  should  be  reversed, 
the  demurrer  to  the  complaint  overruled,  and 
a  decree  entered  In  favor  of  plaintlflC 
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STATE  V.  RETNER. 
(Sapreme  Court  of  Oregon.    July  30,  1907.) 

1.  Indictment  and  Information— Objection 

AT  TBIAL— SUFMCIENCT  OF  FACTS. 

By  express  provision  of  B.  &  O.  Comp.  { 
1365,  objection  to  an  indictment  tliat  the  facts 
stated  do  not  constitute  a  crime  may  be  talten 
at  tlie  trial,  under  a  plea  of  not  guilty. 

[Ed.  Note. — For  cases  in_point,  see  Cent.  i)lg. 
▼ol.  27,  Indictment  and  Information,  {f  633, 
634.] 

2.  liABCENT— FBOM  the  PEBSON. 

Where  defendant  proposed  to  F.  an  ex- 
change of  vests,  and,  on  F.  removing  liis  vest 
and  banding  it  to  defendant,  defendant  turning 
his  back  to  F.  took  from  the  vest  and  retained 
a  roll  of  bills,  and  then  handed  the  vest  back  to 
F.,  the  stealing  was  larceny  from  the  person, 
within  B.  &  C.  Comp.  {  1800,  prohibiting  such 
thefts,  and  prescribing  the  measure  of  punish- 
ment therefor,  provided  the  taking  was  without 
F.'s  knowledge  or  consent,  or  so  sudden  as  to 
preclude  resistance  before  asportation. 

3.  Same— Natube — Compound  Cbimxs. 

The  crimes  of  larceny  from  a  store  (B.  ft  G. 
Comp.  !  1700)  and  larceny  from  the  person  (sec- 
tion 1800)  are  compound  larcenies,  consisting 
of  simple  larceny  (section  1798),  aggravated  by 
the  circumstance  of  taking  the  property  from 
a  store  or  the  person  of  another,  in  which  the 
value  of  the  property  is  not  an  ingredient  of 
the  offense,  as  in  case  of  simple  larceny. 

4.  Same— Statin*  Two  Offenses— Waiveb  of 
Objection. 

Objection  that  an  indictment  contravenes 
B.  &  C.  Comp.  {  13()8,  requiring  the  indictment 
to  charge  but  one  offense,  and  in  one  form  only, 
which  section  1357,  subd.  3,  makes  ground  for 
demurrer,  and  section  1365  provides  can  be 
raised  only  by  demurrer,  not  having  been  so 
raised,  is  waived. 

[Ed.  Note. — For  cases  in  point,  8e«  Cent  Dig. 
vol.  27,  Indictment  and  Information,  $  635.] 

5.  Same— SuFFiciENCT  to  Sustain  Convic- 
tion. 

An  information  charging  larceny  from  a 
■tore,  a  compound  larceny,  and  also  alleging  the 
value  of  the  property,  not  being  demurred  to  as 
charging  two  offenses,  will  sustain  a  verdict  and 
judgment  based  on  a  simple  larceny;  the  ver- 
dict determining  the  value  of  the  property  taken. 

[Ed.  Note. — B'or  cases  in  point,  see  Cent.  Dig. 
TOl.  27,  Indictment  and  Information,  {  618.] 

6.  Cbiminal  Law — Appeal— Sufficiency  of 
Evidence— Waives  of  Objection. 

There  being  some  evidence  on  the  trial  to 
establish  the  identity  and  valne  of  the  money 
alleged  to  have  been  stolen,  objection  to  the 
sufficiency  of  the  proof  thereon  is  waived ;  it 
not  having  been  made  other  than  by  a  request 
for  an  instruction  to  find  a  verdict  of  not  guilty, 
not  particularly  specifying  the  ground  on  which 
it  was  based. 

7.  Same— DiscBETioN  of  Tbial  Coubt— Ques- 
tions Affecting  Cbedibilitt  or  Witness- 
es. 

The  necessity  of  answering  the  question 
aaked  on  cross-examination  of  a  witness,  wheth- 
er he  did  not  "bum"  his  meals  off  free-lunch 
counters,  is  a  matter  within  the  discretion  of  the 
trial  court,  not  to  be  interfered  with,  in  the 
absence  of  abuse  of  its  discretion. 

8.  Same  —  I nstbuctions— Necessity  of  Re- 
quest. 

Where  an  information  charges  an  offense 
which  necessarily  includes  a  lesser  offense,  it  is 
not  necessary  that  the  court,  without  a  request 


therefor,  instruct  that  the  jury  may  find  defend- 
ant guilty  of  the  lesser  cnme.  If  they  entertain 
a  reasonable  doubt  as  to  his  guilt  as  to  the 

greater  offense. 

9.  Sauk— Cbedibilitt  of  Witness— Evidenck 
— Instbuctions. 

Under  B.  ft  C.  Comp.  §  852,  providing  that 
a  witness  may  be  impeached  by  the  record  of 
the  judgment  of  his  conviction  of  a  crime,  it  is 
proper  to  instruct  that  the  judgment  of  convic- 
tion of  defendant  of  assault  may  be  considered 
for  the  purpose  of  determining  the  credit  to  be 
given  his  testimony. 

Appeal  from  Circuit  Court,  Union  County; 
T.  H.  Crawford,  Judge. 

F.  K.  Reyner  was  convicted  of  larceny, 
and  appeals.    Affirmed. 

C.  H.  Finn,  for  appellant  A.  M.  Craw- 
ford, Atty.  Gen.,  for  the  State. 

MOORE,  J.  The  defendant,  F.  K.  Reyner. 
was  convicted  of  the  crime  of  larceny  and 
sentenced  to  Imprisonment  In  the  peniten- 
tiary for  the  term  of  three  years,  from  which 
Judgment  he  appeals. 

His  counsel  contend  that  the  Information 
does  not  state  facts  sufficient  to  constitute  a 
crime,  and  that  the  evidence  produced  at  the 
trial  was  Insufficient  to  warrant  a  conviction, 
and  hence  the  court  erred  in  denying  tbelr  re- 
quest to  instruct  the  Jury,  as  follows :  "I 
charge  you  that,  under  the  testimony,  you 
must  find  the  defendant  not  guilty."  The 
Information,  omitting  the  title,  the  contra 
formam  statutl  clause,  the  signature  of  the 
prosecuting  officer,  the  names  of  the  witness- 
es, and  other  Indorsements,  is  as  follows: 
"F.  K.  Reyner,  the  above-named  defendant, 
is  accused  by  the  district  attorney  for  the 
Tenth  judicial  district  of  the  state  of  Oregon, 
In  this  Information,  of  the  crime  of  larceny 
In  a  building,  committed  as  follows:  The 
said  F.  K.  Reyner  did.  In  the  county  of  Un- 
ion, and  state  of  Oregon,  on  the  15th  day  of 
November,  1906,  wrongfully,  unlawfully,  and 
feloniously  take,  steal,  and  carry  away  In  a 
certain  store  building,  to  wit,  the  Owl  Saloon, 
a  certain  sum  of  money,  to  wit,  the  sum  of 
?80,  lawful  money  and  currency  of  the  Unit- 
ed States,  the  denominations  thereof  to  the 
district  attorney  unknown,  said  money  being 
then  and  there  the  personal  property  of  one 
Louie  Fagln,  and  of  the  value  of  |80."  No 
demurrer  to  the  formal  accusation  was  inter- 
posed ;  but,  a  plea  of  not  guilty  having  been 
entered,  the  defendant's  counsel  objected  and 
excepted  to  the  Introduction  of  any  Incrim- 
inating testimony  against  their  client.  Such 
evidence,  though  controverted,  tended  to  show 
that,  at  the  time  stated  In  the  Information, 
the  defendant  was  temporarily  employed  as 
a  bartender  in  a  saloon  at  La  Grande;  that 
the  prosecuting  witness,  Tx>ule  Fagln,  visited 
such  resort,  having  In  his  vest  pocket  a  roll 
of  bills,  whereupon  the  defendant  proposed 
an  exchange  of  vests  with  him;  that  Fagln 
removed  bis  vest  and  handed  It  to  the  de- 
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fendant,  who,  turning  bis  back  to  sncb  wit- 
ness, took  from  tbe  garment  and  retained  tbe 
roll  of  bills,  and  thereupon  handed  the  vest 
back  to  the  owner.  Fagln,  as  a  witness  for 
the  state,  In  describing  the  money  alleged 
to  have  been  taken  from  him,  testified  that 
the  night  preceding  his  loss  he  left  with  one 
W.  C.  Hesse,  at  La  Grande,  for  safe-keep- 
ing, "two  ?20  pieces  In  paper,  four  ?10  bills, 
and  one  $10  In  gold,"  and  the  next  morning 
received  the  same,  placing  the  paper  money 
In  bis  vest  pocket  and  the  gold  in  a  purse, 
which  he  carried  In  bis  trousers  pocket.  Tbe 
testimony  of  this  witness  Is  corroborated  by 
that  of  Hesse  as  to  the  denomination  and 
kind  of  money  left  with  and  given  back  by 
him.  n.  C.  Cotner,  tbe  proprietor  of  the  sa- 
loon where  the  defendant  was  employed,  tes- 
tified that,  upon  returning  to  his  place  of 
business,  after  a  short  absence,  he  found 
Fagln  censuring  the  defendant  for  taking 
from  him  a  package  of  paper  money,  saying : 
"This  foreigner  was  accusing  this  man  Rey- 
ncr,  over  there,  that  he  had  taken  a  roll  of 
greenbacks  from  him,  his  money,  and  he  pull- 
ed open  hia  coat  that  way,  and  said:  'He 
took  It  out  of  there.'  •  •  •  Of  course,  be 
talked  broken,  but  be  made  me  understand 
there  were  $85  in  It  in  greenbacks,  paper 
money,  and  he  says,  'There  is  two  ?20  green- 
backs, bills,'  and  he  made  me  understand  the 
balance  of  It  was  $5  and  $10  bills."  W.  W. 
Crawford  testified  that  be  was  In  Cotner's 
saloon,  November  15,  1906.  and  saw  Fagln 
take  "from  his  pocket  what  looked  like 
greenback  bills,  and  put  them  back  in  his 
coat  ixxjket."  The  foregoing  Is  the  only  tes- 
timony tending  In  any  manner  to  Identify  the 
kind  of  money  alleged  to  have  been  taken,  or 
to  establish  its  value,  and,  based  on  such  evi- 
dence, the  court  said  to  the  jury:  "When 
you  retire,  gentlemen,  you  will  select  one  of 
your  number  as  foreman,  who  will  sign  what- 
ever verdict  you  agree  upon.  If  you  are  sat- 
isfied from  the  evidence  In  this  case  beyond 
a  reasonable  doubt  of  the  guilt  of  the  de- 
fendant, as  I  have  Indicated  to  you,  you  will 
sign  and  return  this  verdict:  'We,  tbe  jury 
in  the  above-entitled  criminal  action,  find  the 
defendant,  F.  K.  Keyner,  guilty  of  larceny, 

and  the  value  of  the  property  stolen  $ , 

filling  In  the  niuuber  of  dollars,  tbe  value  of 
tbe  property  stolen,  and  sign  it  above  the 
word  'Foreman.'  "  An  exception  to  this  part 
of  the  charge  was  reserved  by  the  defend- 
ant's counsel.  Pursuant  to  tbe  direction, 
however,  the  jury  inserted  In  the  verdict  the 
following:    "80.00." 

The  Information  hereinbefore  set  out  Is 
evidently  based  on  an  alleged  violation  of 
8e<'tion  179!>,  B.  &  C.  Comp.,  which,  so  far  as 
involved  herein,  Is  as  follows:  "If  any  per- 
son shall  commit  the  crime  of  larceny  In  any 
dwelling  house,  banking  bouse,  ofllce,  store, 
shoi).  or  warehouse  •  •  *  and  commit 
the  crime  of  larceny  therein,  sucli  person,  up- 
ou  conviction  tliereof,  shall  be  punished,"  etc. 


As  this  section  is  entitled  "Larceny  In  House, 
Boat,  or  Public  Building."  It  Is  argued  that 
the  crime  of  larceny  in  a  building  Is  not 
classtfled  as  a  special  offense  under  our  stat- 
ute, unless  such  structure  Is  used  by  the  pub- 
lic, and  the  defect  In  the  information  was 
not  remedied  by  the  averment  "In  a  certain 
store  building,"  for  the  Idea  Intended  to  be 
expressed  by  the  use  of  that  phrase  Is  to 
charge  the  commission  of  an  offense  in  a 
building,  rather  than  In  a  store. 

The  failure  of  an  Information  to  state 
facts  sufficient  to  constitute  a  crime  may  be 
taken  advantage  of  at  the  trial,  as  was  done 
In  the  case  at  bar,  under  plea  of  not  guilty 
(B.  &  C.  Comp.  f  1365),  thereby  making  an 
examination  of  the  charging  part  of  the  for- 
mal accusation  necessary.  Before  consider- 
ing such  question,  however,  attention  is  call- 
ed to  tbe  testimony,  which,  It  will  be  remem- 
bered, tended  to  show  that  the  money  alleged 
to  have  been  stolen  was  taken  by  the  defend- 
ant from  a  vest  which  was  delivered  to  him 
by  Fagln,  the  owner  of  the  property.  If  it 
be  assumed  that  tbe  money  was  abstracted 
from  the  garment  under  the  circumstances 
adverted  to,  the  stealing  was  larceny  from 
the  person,  provided  the  taking  was  without 
Fagln's  knowledge  or  consent,  or  so  suddenly 
as  to  preclude  resistance  before  asportation. 
Rapalje.  Larceny.  §  16 ;  McClain.  Crim.  Law, 
§  575;  Commonwealth  v.  Lester,  129  Mass. 
101.  Our  statute,  prohibiting  such  thefts 
and  prescribing  tbe  measure  of  punishment 
therefor.  Is  as  follows :  "If  any  person  shall 
commit  the  crime  of  larceny  by  stealing  from 
the  person  of  another,  such  person  shall,  up- 
on conviction  thereof,  be  punished,"  etc.  B. 
&  C.  Comp.  S  1800.  The  conviction  herein 
was  undoubtedly  based  on  a  violation  of  Id. 
§  1798,  as  amended  (Laws  1905,  p.  83), 
which,  so  far  as  considered  material  In  the 
case  at  bar,  Is  as  follows:  "If  any  person 
shall  steal  any  goods  or  chattels,  or  any  gov- 
ernment note,  bank  note,  •  »  •  which  is. 
the  property  of  another,  such  person  shall  be 
deemed  guilty  of  larceny,  and  upon  convic- 
tion thereof.  If  the  property  stolen  shall  ex- 
ceed In  value  $35,  shall  be  punished  by  Im- 
prisonment in  the  penitentiary  not  less  than 
one  nor  more  than  ten  years;  but  If  the 
property  stolen  shall  not  exceed  the  value  of 
$35.  such  person,  upon  conviction  thereof, 
shall  be  punished  by  Imprisonment  In  tbe 
county  jail  not  less  than  one  month  nor  more 
than  one  year,  or  by  fine  not  less  than  twen- 
ty-five nor  more  than  one  hundred  dollars." 
An  examination  of  the  provisions  of  the  stat- 
ute relating  to  stealing  from  any  dwelling 
house,  etc.,  or  from  the  person  of  another, 
will  show  that  the  commission  of  such  crimes 
Is  a  compound  larceny,  consisting  of  simple 
larceny,  ajrgravated  by  the  circumstance  of 
taking  personal  property  of  the  class  desig- 
nated from  a  building  In  which  It  has  been 
placed  for  safety,  or  from  tbe  person  of  an- 
other, who  is  awake  and  has  the  goods,  chat- 
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tela,  or  choses  In  action  under  his  Immediate 
obseryation  and  protection  (State  v.  Patter- 
son. 98  Mo.  283,  11  S.  W.  728),  In  which  cases 
the  value  of  the  property  taken  Is  not  an  In- 
gredient of  the  offense.  Larceny  In  a  d-well- 
Ing  house  or  from  the  person  of  another  Is 
therefore  a  crime  of  greater  magnitude  than 
simple  larceny,  and,  either  of  the  former  be- 
ing a  crime  consisting  of  degrees,  the  larger 
offense  necessarily  Includes  the  smaller. 

The  Information  stated  the  value  of  the 
property  taken,  but  such  averment  was  un- 
necessary, and.  If  It  be  assumed  that  the 
designation  of  "a  certain  store  building"  was 
a  sufficient  compliance  with  the  requirement 
of  the  statute  to  make  the  offense  larceny  In 
a  house  of  the  specified  class,  the  accusation 
might  have  been  construed  as  stating  facts 
constituting  the  commission  of  two  crimes. 
Notwithstanding  It  Is  enacted  that  a  written 
accusation  must  charge  but  one  crime,  and  In 
one  form  only  (B.  &  C.  Comp.  !  1308),  and  a 
failure  to  comply  therewith  renders  the  plead- 
ing demurrable  (Id.  §  1357,  subd.  3),  If  the  In- 
formation Is  not  thus  challenged  on  account  of 
its  double  aspect,  the  defect  is  waived.  Id. 
$  1305;  State  v.  Lee,  33  Or.  50C,  50  Pae.  415; 
Stote  v.  Carlson,  30  Or.  19, 02  Pac.  1010,  1119. 

Xo  demurrer  to  the  pleading  T\«as  Inter- 
posed In  the  case  at  bar,  and  as  the  offense 
charged  was  a  compound  larceny,  the  In- 
formation Is  sufficient  to  uphold  the  verdict 
and  Judgment,  which  are  based  on  simple 
larceny,  where  the  worth  of  the  property 
taken  Is  alleged  and  determined  by  the  ver- 
dict, thereby  removing  any  doubt  on  that 
subject  (State  v.  Ilanlon,  32  Or.  9.">,  48  Pac. 
.•!53;  State  v.  Savage,  36  Or.  191,  60  Pac.  610, 
61  Pac.  112S) ;  and  no  error  was  committed 
In  directing  a  finding  as  to  such  value. 

It  Is  maintained  by  defendant's  counsel 
that  no  direct  pi-oof  was  offered  tending  to 
show  that  the  property  claimed  to  have  been 
stolen  was  "lawful  money  and  currency  of 
the  United  States,"  as  alleged  In  the  Infor- 
mation, and  that  there  was  an  entire  failure 
to  establish  the  value  of  the  bills  asserted  to 
hare  been  taken,  and  for  these  reasons  the 
testimony  was  Insufficient  to  authorize  a  find- 
ing as  to  such  value;  and  hence  the  court 
was  at  fault  In  denying  the  request  to  give 
the  Instruction  hereinbefore  set  out,  and  also 
erred  In  charging  the  Jury  as  follows:  "I 
Instruct  you  that  government  notes  In  the 
form  of  greenbacks,  sliver  certificates,  or 
gold  notes,  and  national  bank  notes,  are  cur- 
rent moneys  of  the  United  States,  and  are 
subject  of  larceny  under  our  statutes" — to 
the  giving  of  which  an  exception  was  saved. 
It  will  be  recalled  that  the  testimony  tended 
to  show  that  the  property  alleged  to  have 
been  unlawfully  taken  consisted  of  two  f20 
and  four  $10  bills  In  greenbacks.  These  bills 
were  not  siieelflciilly  identified,  nor  was  any 
lerscin  callcil  as  a  witness  to  prove  the  value 
thereof.  If  the  court's  attention  had  been 
particularly  attracted  to  the  failure  of  proof 


In  the  respect  indicated,  it  Is  quite  probable 
that,  notwithstanding  both  parties  had  rest- 
ed, the  cause  would  have  been  opened  so 
that  evidence  of  the  kind  and  value  of  the 
bills  might  have  been  supplied.  This  court 
was  established  to  correct,  after  careful  de- 
liberation, the  errors  alleged  to  have  been 
committed  in  the  hurry  of  a  trial  by  a  circuit 
court;  but,  unless  the  latter  tribunal  has  had 
an  opportunity  to  pass  upon  the  question  that 
Is  brought  to  this  court  for  examination,  the 
consideration  thereof  would  not  be  a  review, 
as  contemplated  by  the  rules  of  law,  but  the 
contemplation  of  an  indci)endent  inquiry, 
which,  if  sanctioned,  would  permit  a  party 
to  an  appeal  to  try  a  cause  upon  an  entirely 
different  theory  from  that  pursued  In  the 
court  below.  To  obviate  such  a  system  of 
procedure,  a  party  who  seeks  to  review  the 
action  of  a  trial  court  on  account  of  a  lack  of 
evidence,  of  which  he  complains.  Is  required 
particularly  to  point  out  to  It  the  legal  prin- 
ciple for  the  maintenance  of  which  he  con- 
tends, and,  if  he  fulls  to  do  so  at  the  proper 
time,  any  error,  imless  there  Is  a  total  fail- 
ure of  proof.  Is  necessarily  waived.  State  v. 
Tamler  &  Polly,  19  Or.  528,  25  Pac.  71,  9  L.  R. 
A.  803;  State  v.  Foot  You,  24  Or.  CI,  32  Pac. 
1031,  33  Pac.  537;  State  v.  Robinson,  32  Or. 
43,  48  Pac.  357;  State  v.  Fleeter.  32  Or.  254, 
50  Pac.  r>01;  State  v.  Schuman,  36  Or.  16,  58 
I'ac.  661,  47  L.  R.  A.  153,  78  Am.  St.  Rep. 
754;  State  v.  Sally,  41  Or.  306,  70  Pac.  396. 
As  there  was  some  evidence  introduced  at 
the  trial  tending  to  establish  tlie  identity  and 
value  of  the  paper  money  alleged  to  have 
been  stolen,  and  as  the  request  for  an  in- 
struction to  find  a  verdict  of  "not  guilty"  did 
not  particularly  specify  the  ground  on  which 
it  was  based,  no  error  was  committed  in  re- 
fusing to  charge  the  Jury  as  desired,  or  in 
giving  the  Instruction  hereinbefore  set  out 
and  assigned  as  error. 

A.  P.  Southwlck,  having  testified  as  a  wit- 
ness for  the  state,  was  not  permitted,  on 
cross-examination,  to  answer  the  following 
question:  "And  didn't  you  a  majority  of  the 
time  'bum'  your  meals  off  the  free-lunch 
counters  of  the  saloons?"  The  defendant's 
counsel  tliereupon  stated  to  the  court  that 
they  expected  to  prove,  by  the  answer  sought 
that  the  witness  was  a  vagrant  and  a  tramp; 
but,  all  testimony  to  that  effect  having  been 
rejected,  an  exception  was  reserved,  and  it 
is  Insisted  that  an  error  was  thereby  commit- 
ted. If  Sonthwick  had  given  an  affirmative 
answer  to  the  question  asked  him,  or  If  the 
defendant's  counsel  had  been  i)ermitted  to 
prove  the  truth  of  the  declaration  which  they 
made  to  the  court,  the  state  of  feeling  exist- 
ing Itetween  the  witness  and  the  defendant 
would  not  have  been  disclosed.  The  necessi- 
ty of  answering  such  a  question  as  was  pro- 
poimded  to  Southwlck.  who  did  not  interpose 
a  claim  of  privilege,  is  to  be  determined  b> 
the  trial  court  as  «  matter  within  Its  dlscre- 
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tlon,  which  will  not  be  disturbed,  except  In 
cases  of  an  abuse  thereof.  State  v.  Bacon,  13 
Or.  143,  9  Pac  393,  67  Am.  Bep.  8;  State  v. 
Chee  Gong,  17  Or.  635,  21  Pac.  882;  State  v. 
Olds,  18  Or.  440,  22  Pac.  940 ;  State  v.  Welch. 
33  Or.  33,  54  Pac.  213.  We  do  not  think 
there  Avas  any  abuse  of  discretion  in  refusing 
to  permit  the  witness  to  answer  the  question 
asked  or  in  rejecting  the  proof  offered. 

The  defendant's  counsel,  invoking  the  prin- 
ciple announced  in  the  case  of  State  v.  Cody, 
18  Or.  506,  23  Pac.  891,  24  Pac.  895,  Insist 
that,  when  an  information  charges  the  com- 
mission of  a  crime,  which  necessarily  in- 
cludes a  lesser  offense,  it  is  Incumbent  upon 
the  court,  without  any  request  therefor,  to 
Instruct  the  jury  that  they  have  the  right 
to  find  the  accused  guilty  of  the  lesser  crime. 
If  they  entertain  a  reasonable  doubt  as  to 
his  guilt  as  to  the  greater  offense,  and  that 
no  charge  to  that  effect  having  been  given, 
an  error  was  committed.  In  State  v.  Foot 
You,  24  Or.  61,  32  Pac.  1031,  83  Pac.  537.  the 
doctrine  promulgated  In  the  case  relied  upon 
was  expressly  overruled,  and  hence  no  error 
was  committed,  as  alleged. 

The  court  gave  to  the  Jury  the  following 
Instructions:  "The  state  has  Introduced  In 
evidence  In  this  case  the  judgment  roll  in  the 
case  of  the  state  against  Fred  Reyner, 
wherein  the  defendant  therein  was  charged 


with  the  crime  of  assault  with  a  dangeroos 
weapon,  and,  upon  a  plea  of  guilty  to  simple 
assault,  was  adjudged  to  pay  a  flne  of  |50; 
and  the  state  has  also  offered  the  testimony  of 
the  clerk  of  this  court  to  the  effect  that  Fred 
Reyner,  named  In  the  judgment  roll.  Is  the 
identical  and  same  person  as  F.  K.  Reyner, 
the  defendant  In  this  case.  I  instruct  you, 
gentlemen  of  the  Jury,  that  you  can  only  con- 
sider this  judgment  roll  for  the  purpose  of 
determining  the  credit  to  be  given  to  the 
testimony  of  the  defendant.  You  cannot  con- 
sider this  record  as  a  circumstance  from 
which  you  might  infer  guilt  of  the  defend- 
ant in  this  case,  but  only  as  a  matter  affect- 
ing the  credibility  of  P.  K.  Reyner  as  a  wit- 
ness in  his  own  behalf  in  this  case  upon  the 
witness  stand."  An  exception  having  been 
taken  to  this  part  of  the  charge,  It  is  con- 
tended by  the  defendant's  counsel  that  an 
error  was  thereby  committed.  For  the  pur- 
pose of  determining  the  degree  of  credibility 
to  which  a  witness  is  entitled,  the  record  of 
a  judgment  may  be  received  in  evidence  to 
show  that  he  has  been,  convicted  of  a  crime. 
B.  &  C.  Comp.  S  852.  We  think  no  error  was 
committed  in  giving  this  Instruction. 

Kxceptions  were  taken  to  other  parts  of 
the  court's  cliarge,  but,  believing  the  errors 
assigned  are  unimportant,  the  Judgment  Is 
aflirme<1. 
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STATE  T.  DWYER.    (No.  1,712.) 
(Supreme  C!onn  of  Nevada.     Am.  12,  1907.) 

CantiNAi.  Law— Vestje— Refusal  of  Change 

— ^Abvse  of  Disceetion. 

Kvidence  in  a  homicide  case,  deceased  being 
a  man  favorably  and  widely  known  in  the 
county  and  defendant  a  stranger,  as  to  the  very 
Keneral  and  unqualified  belief  in  the  county  in 
defendant's  Kuilt  and  the  bitter  feeling  against 
him,  and  of  the  knowledge  of  the  jurors  of 
such  feeling  and  the  possession  by  man^  of  them 
of  qualified  opinions  as  to  his  guilt  which  would 
require  evidence  to  remove,  held  to  show  an 
abase  of  discretion  in  refusing  a  change  of  ven- 
ue, under  Cr.  Prac.  Act  (Laws  1801.,  p.  407,  c. 
104)  S  .300,  authorizing  removal  on  the  ground 
that  a  fair  and  impartial  trial  cannot  be  had  in 
the  coonty  where  the  indictment  is  pending. 

[Eld.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  14,  Criminal  Law,  §  24,3.] 

Appeal  from  District  Court,  Lander  County. 

Patrick  Dwyer  was  convicted  of  murder, 
and  apt>eal8.  Reversed,  and  change  of  veuue 
and  new  trial  ordered. 

Jas.  P.  Dennis,  P.  A.  McCarran,  and  Wm. 
Woodbum,  Sr.,  for  appellant.  R.  C.  Stod- 
dard, Atty.  Gen.,  and  A.  J.  Maestrettl,  Dist 
Atty.,  for  the  State. 


NORCROSS,  J.  Appellant  was  convicted  In 
the  Third  judicial  district  court  In  and  for 
Lander  county  of  the  crime  of  murder  in 
the  first  degree  and  sentenced  to  be  banged. 
From  such  judgment  be  appeals. 

The  principal  question  presented  upon  this 
appeal  Is  whether  or  not  the  court  erred 
in  denying  the  defendant's  various  motions 
for  a  change  of  venue.  Section  306  of  the 
criminal  practice  act  (Laws  1861,  p.  467,  c. 
104)  provides:  "A  criminal  action,  prosecuted 
by  indictment,  may  be  removed  from  the  court 
in  Tvblch  It  Is  pending,  on  the  application  of 
the  defendant  or  state,  on  the  ground  that  a 
fair  and  Impartial  trial  cannot  be  had  In  the 
county  where  the  Indictment  Is  pending."  In 
the  case  of  State  v.  Mlllain,  3  Nev.  432,  this 
court  said:  "There  are  few  cases  that  present 
themselves  to  appellate  courts  where  It  is 
more  difficult  to  determine  upon  any  settled 
principles  or  rule  of  action  than  in  these 
cases  relating  to  a  change  of  venue.  By  all 
It  is  admitted  that  there  Is  a  broad  dis- 
cretionary power  allowed  the  court  of  origi- 
nal juriadictioii.  But,  whilst  that  court  has 
snch  discretion.  It  is  still  a  judicial  and  not 
an  arbitrary,  discretion.  If  that  discretion  Is 
used  in  an  arbitrary  and  oppressive  manner, 
an  appellate  court  is  bound  to  correct  the  er- 
for.  But  to  dlstlngulsb  between  what  is  and 
what  Is  not  an  abuse  of  that  discretion  is  of- 
ten a  very  nice  and  difficult  question.  There 
are  two  drcumstances,  the  existence  of  either 
of  which  should  entitle  the  defendant  to  a 
diange  of  venue.  The  one  Is  the  Impossibil- 
ity of  obtaining  an  impartial  jury.  The  otlier 
is  such  a  state  of  public  excitement  against 
the  defendant  that  even  an  Impartial  jury 
would  be  likely  to  be  intimidated  and  over- 
awed by  public  demonstrations  against  the 
81  P.— 20 


accused."  Commaiting  upon  a  similar  mo- 
tion in  the  case  of  State  v.  McLane,  15  Ner. 
372,  this  court  said:  "On  the  whole,  we  think 
the  application  in  this  case  for  a  change  of 
venue  was  not  materially  stronger  than  that 
In  the  case  of  Mlllain,  3  Nev.  433,  where  the 
order  overruling  the  motion  was  affirmed  by 
this  court.  It  is  not  show^n  in  this  case,  any 
more  than  In  that,  that  the  parties  threatening 
violence  to  the  defendant  were  either  nu- 
merous or  influential;  and  we  do  not  under- 
stand that  the  mere  prevalence  of  a  belief 
in  the  guilt  of  a  prisoner,  however  widely 
diffused.  Is  a  circumstance  from  which  it 
must  be  Inferred  that  a  jury  would  be  in- 
timidated or  overawed."  Again,  In  the  case 
of  State  V.  Gray,  19  Nev.  215,  8  Pac.  457,  this 
court  had  the  following  to  say  in  reference  to 
a  motion  for  change  of  venue:  "Defendant 
applied  for  a  change  of  venue  on  the  ground 
of  prejudice  existing  against  bim  in  the 
county  where  the  indictment  was  pending 
which  would  prevent  him  from  having  a  fair 
and  impartial  trial  The  application  was 
based  upon  affidavits  tending  to  establish  the 
fact  alleged,  and  resisted  by  counter  affi- 
davits. It  is  unnecessary  to  consider  the  con- 
tents of  the  affidavits.  The  district  court 
overruled  the  motion  for  the  time  being,  until 
it  could  be  shown  by  an  examination  of  a 
sufficient  niuuber  of  jurors  that  a  fair  and 
Impartial  jury  could  not  be  obtained.  After 
examining  81  persons  a  jury  was  Impaneled. 
The  statute  authorizing  a  change  of  venue 
in  crhuinal  cases  provides  that,  before  grant- 
ing the  order,  the  court  shall  be  satisfied  that 
the  representations  of  the  moving  party  are 
true.  The  question  whether  a  fair  and  Im- 
partial jury  could  be  obtained  depended  large- 
ly upon  the  opinions  of  witnesses.  Opinions 
differed  widely,  and  the  court  adopted  a  very 
satisfactory  test  to  ascertain  the  fact.  The 
practice  ptu^ued  was  approved  In  State  v. 
Mlllain,  3  Nev.  433,  and  by  the  Supreme  Court 
of  California  in  People  v.  Plummer,  9  Cal, 
299,  and  In  People  v.  Mahoney,  18  Cal.  181." 
The  foregoing  furnishes  about  all  the  light  we 
may  gather  from  the  decisions  of  this  court 
upon  a  question  like  that  here  presented. 
Outside  of  the  fact  that  every  case  where  a 
change  of  venue  is  sought  must  come  within 
certain  broad  principles,  each  case  must  be 
determined  upon  its  own  particular  facts. 

The  defendant's  motion  for  a  change  of 
venue  under  the  provisions  of  the  statute 
was  first  made  on  September  26,  1906,  after 
two  days  bad  been  spent  in  examining  jury- 
men, and  after  81  Jurymen  had  been  exam- 
ined upon  their  voir  dire,  with  the  result  that 
only  11  had  been  passed,  3  of  whom  were 
passed  over  defendant's  challenge  for  cause. 
At  this  time  none  of  the  8  peremptory  chal- 
lenges allowed  to  each  side  had  been  exer- 
cised. The  motion  was  based  upon  a  lengthy 
affidavit  of  the  defendant,  affidavits  of  de- 
fendant's three  attorneys,  and  the  testimony 
of  w^ltnesses  taken  before  the  court.  Affi- 
davits and  the  testimony  of  witnesses  In  op- 
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position  to  the  motion  were  also  offered  by 
the  state.  After  eonsiflering  the  evidence 
In  support  of  the  motion  nt  length  the  court 
snid:  "I  think  I  shall  overrule  the  motion, 
with  permission  to  the  defense  to  renew  it  at 
the  close  of  the  examination  of  the  jurors  in 
attendance  to-morrow."  Pursuant  to  the  rul- 
ing of  the  court,  on  September  29th,  and  after 
103  Jurymen  had  been  e.xamlned  and  the  jury 
list  exhausted  without  securing  a  Jury,  the 
motion  for  a  change  of  venue  was  renewed, 
and  based  upon  the  additional  showing  of  the 
Jurymen  examined  since  the  motion  was  first 
made.  The  court  examined  the  sheriff  as  to 
the  number  of  electors  who  in  his  opinion 
were  left  in  the  county  who  would  be  subject 
to  jury  duty,  and  the  sheriff  gave  it  as  hla 
opinion  that  there  were  150,  approximately. 
The  court  denied  the  motion,  and  a  recess  was 
taken  until  10  o'clock  a.  m.  on  October  1st, 
at  which  time  the  court  notified  counsel  that 
he  had  submitted  to  the  county  commission- 
ers the  selection  of  150  more  names  for  Jury 
men.  At  the  session  of  court  held  on  the  1st 
day  of  October  the  motion  for  change  of 
venue  was  again  renewed,  and  denied  by  the 
court.  The  court  announced  that  he  would 
issue  a  venire  for  100  names,  stating  at  the 
same  time:  "I  do  not  know  whether  you 
[the  sherifn  can  find  150  In  the  county  or 
not"  A  recess  was  then  taken  until  October 
10th.  On  the  day  last  mentioned  court  con- 
vened, and  all  the  new  veniremen  responded 
to  their  names,  excepting  26,  who  were  re- 
turned as  sick,  out  of  the  county,  or  not 
served.  Immediately  after  the  convening  of 
court  counsel  for  defendant  presented  a  mo- 
tion, supported  by  the  affidavit  of  the  de- 
fendant, for  leave  to  examine  the  8  Jurors 
who  had  been  passed  and  who  were  in  the 
box  at  the  time  the  recess  was  taken  on  the 
1st  of  October,  because  of  a  certain  alleged 
threatened  assault  upon  the  jail  to  secure 
the  person  of  the  defendant  by  violent  means, 
which  alleged  threatened  assault  It  was  al- 
leged might  have  come  to  the  knowledge  of 
the  Jurymen  in  the  box,  and,  further,  be- 
cause of  certain  remarks  of  the  county  clerk 
made  In  the  hearing  of  certain  of  the  tales- 
men. The  hearing  upon  this  motion  was  In 
the  absence  of  the  Jury.  T.  A.  Oliver,  the 
deputy  sheriff  and  Jailer,  testified  that  during 
the  recess  of  the  court  he  had  been  Informed 
by  George  Watt,  an  ex-sheriff  of  the  county, 
"that  there  was  going  to  be  an  effort  made, 
or  very  likely  to  be  an  effort  made,  to  take 
the  man  from  the  jail  and  lynch  him,  and  I 
had  l>etter  be  very  cautious  and  get  help  if  I 
could.  He  (Watt)  said  he  could  not  find 
out  the  parties,  but  he  was  told  that  the  man 
would  not  be  allowed  to  leave  town;  that  It 
was  either  lynch  him  or  break  the  county. 
I  asked  him  If  he  could  do  nothing  in  the 
matter,  and  he  said  he  did  not  know  whether 
he  could  or  not.  If  it  was  possible  he  would 
do  so.  He  came  to  me  the  next  evening,  and 
told  me  there  would  be  nothing  done  at 
present"    The  witness  further  testified  to  the 


effect  that  Watt  Informed  him  "that  he  did 
not  know  where  the  parties  were  coming 
from,  but  that  be  was  satisfied  that  they 
were  from  out  of  town;  that  be  (Watt)  had 
been  asked  to  take  part."  Mr.  Watt  wag  out 
of  town  at  the  time  the  motion  was  presented, 
and,  although  a  subixxina  had  been  Issued  for 
him,  the  sheriff  had  been  unable  to  serve  It, 
and  consequently  the  testimony  of  Mr.  Watt 
was  not  at  the  time  obtainable. 

With  reference  to  the  matter  of  the  state- 
ments of  Mr.  Dron,  the  county  clerk,  it  bad 
previously  been  shown  by  affidavit  and  the 
testimony  of  witnesses  that  Dron  had  re- 
marked to  one  of  defendant's  counsel,  with- 
in the  hearing  of  the  talesman:  "I'll  tell 
you  one  thing.  If  I  had  been  in  Austin  when 
this  occurred,  you  would  not  have  been  put 
to  the  trouble  of  trying  the  case."  Because 
of  this  remark  by  the  clerk,  the  court  order- 
ed him  to  provide  a  deputy  and  refrain  from 
attendance  upon  the  court.  With  regard  to 
the  remark  In  question  the  court.  In  consid- 
ering the  motion  now  under  discussion,  said: 
"You  have  already  made  a  showing  that  the 
eight  Jurors  in  all  probability  heard  the 
statement  made  by  Mr.  Dron,  and,  as  it  was 
not  contradicted,  it  must  be  accepted  as  a 
fact"  Upon  the  showing  thus  made  the  mo- 
tion for  leave  to  re-examine  the  Jurors  then 
in  the  box  was  denied,  and  the  examination 
of  the  talesmen  on  the  new  venire  was  pro- 
ceeded with,  and  a  Jury  finally  obtained ;  the 
defendant  in  the  meantime  having  exhaust- 
ed all  his  peremptory  challenges.  Upon  final- 
ly securing  the  Jury  couuHel  for  defendant 
asked  for  and  were  granted  until  the  follow- 
ing day  to  prepare  affidavits  In  support  of  a 
renewal  of  the  motion  for  a  change  of  venue. 
The  final  motion  for  change  of  venue  was  as 
follows:  "The  plaintiff  will  please  take  no- 
tice that  on  the  opening  of  said  court  on  the 
12th  day  of  October,  1906.  the  defendant  will 
move  said  court  to  change  the  place  of  trial 
of  said  action  to  some  other  county  within 
said  state.  Said  motion  will  be  made  and 
bas(>d  upon  the  ground  that  a  fair  and  im- 
partial trial  cannot  be  had  within  the  county 
of  Lander,  which  Is  the  county  where  said 
defendant  was  Indicted  and  where  said  action 
was  set  for  trial,  for  the  reason  that  98  per 
cent,  of  the  people  of  said  county  are  incens- 
ed and  angry  at  the  defendant  and  are  clam- 
oring for  his  life,  and  have  threatened  him 
with  violence  prior  to  the  date  of  bis  said 
trial  and  since  said  trial  has  been  in  progress. 
At  the  hearing  of  said  motion  said  defend- 
ant will  use  his  affidavit,  a  copy  of  which  is 
hereby  attached,  a  copy  of  the  testimony  of 
the  witnesses  heretofore  testifying  on  a  simi- 
lar motion,  and  the  affidavit  used  on  said 
last-named  motion,  together  with  the  steno- 
graphic copy  of  the  voir  dire  of  the  Jury- 
men E.  W.  Hunt  J.  A.  Hoskins,  and  Geo. 
Lltster;  also  the  stenographic  report  of  the 
examination  of  all  the  Jurors  examined  In 
said  case  since  the  24th  day  of  September, 
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1906,  and  all  of  the  records  and  files  of  said 
ease,  together  with  the  testimony  of  Scott 
Hlekey  and  the  testimony  of  one  Plummer." 
Without  setting  forth  the  contents  of  the 
numerous  affldavits  filed  In  support  of  the 
various  motions  for  a  change  of  venne,  we 
will  review  the  testimony  of  various  witness- 
es in  support  of  and  in  opposition  to  the  mo- 
tion, and  state  certain  facts  which  are  either 
admitted  or  clearly  established  by  proof. 
The  defendant,  Dwyer,  shot  and  killed  one 
A.  C.  Williams  on  one  of  the  principal  streets 
In  the  town  of  Austin  alMut  8  o'clock  of  the 
evening  of  July  31,  1906.  At  the  same  time 
he  shot  one  Henry  Dyer,  the  companion  of 
Williams,  Inflicting  a  wound  on  Dyer  which 
rendered  him  a  cripple  for  life.  There  is 
nothing  in  the  record  showing  or  tending 
to  show  any  motive  upon  the  part  of  the 
defendant  that  would  cause  him  to  wish  to 
kill  Williams  or  Injure  Dyer.  In  fact,  It 
appears  undisputed  that  the  defendant  was 
not  even  acquainted  with  the  deceased,  and 
had  only  a  slight  acquaintance  with  Dyer, 
and  that  acquaintance  entirely  friendly.  The 
theory  of  the  state,  if  we  understand  it,  was 
that  the  defendant  killed  Williams  by  mis- 
take, thinking  the  latter  was  one  O'Brien, 
a  man  with  whom  defendant  had  had  trouble 
during  the  day  over  a  prostitute.  Williams, 
the  deceased,  was  a  young  man  highly  re- 
spected in  the  community,  where  he  resided 
with  his  parents.  lie  was  conductor  on  the 
local  narrow-gauge  railroad  running  between 
Austin  and  Battle  Mountain,  the  only  towns 
of  any  considerable  importance  in  the  county. 
He  was  known  by  the  majority  of  the  people 
of  the  county,  and  was  regarded  as  a  very 
popular  young  man.  Dyer,  the  wounded  as- 
sociate of  Williams,  was  at  the  time  county 
recorder,  a  man  almost  universally  known  In 
the  county.  The  defendant  had  only  been  In 
Austin  and  in  the  county  a  few  days  when 
the  homicide  occurred.  He  was  a  gambler 
by  occupation,  and  was  without  friends,  and 
had  but  few  acquaintances  In  the  county 
where  he  was  to  be  tried  for  his  life.  It 
does  not  appear,  and  it  is  not  likely  from 
the  facts  shown,  that  he  had  many  friends 
of  influence  at  any  place.  The  shooting  down 
of  two  prominent  citizens  of  Lauder  coun- 
ty upon  one  of  the  principal  streets  of  the 
County  seat,  without  any  apparent  cause,  by 
a  stranger  whose  character  was  not  of  the 
best,  was  something  that  quite  naturally 
would  arouse  general  public  indignation. 
Immediately  following  the  homicide  it  is 
riiown  that  threats  of  violence  against  the 
defendant  were  made;  some  of  these  threats 
being  made  by  prominent  citizens  both  at 
Austin  and  at  Battle  Mountain.  Whether  or 
not  there  was  ever  any  real  danger  of  mob 
violence,  the  public  feeling  was  such  that  the 
sheriff  and  peace  officials  of  the  county  deem- 
ed it  necessary  to  take  precautions  for  the 
safety  of  the  prisoner.  The  public  feeling 
Immediately  following  the  homicide  and  at 


the  time  of  the  trial  may  be  indicated  by  the 
following  extracts  from  the  testimony  of 
witnesses  given  In  support  of  and  In  opposi- 
tion to  the  motion  for  a  change  of  venue: 

P.  A.  McCarran,  one  of  defendant's  attor- 
neys, testified:  That  In  conversation  with 
C.  F.  Llttrell,  the  postmaster  of  Austin,  dur- 
ing the  progress  of  the  trial,  the  latter  re- 
marked concerning  the  defendant:  "It would 
be  a  hell  of  a  jury  that  wouldn't  convict  that 
fellow."  Also  that  In  a  later  conversation 
Mr.  lilttrell  said:  "If  he  was  acquitted  to 
morrow,  he  would  not  be  apt  to  get  out  of 
town  alive." 

C.  F.  Llttrell  testified  as  follows:  "I  ask- 
ed McCarran  if  he  was  one  of  the  counsel, 
and  told  him  he  had  a  pretty  hard  fight  here, 
and  he  said:  "Would  you  want  to  proffer  a 
box  of  cigars  that  we  do  not  clear  him?"  I 
said:  "It  would  be  a  hell  of  a  jury  that 
would  turn  him  loose.  •  •  *  Q.  Is  it  not 
true  that  the  opinion  you  expressed  is  enter- 
tained by  all  the  Intelligent  members  of  this 
community?  A.  At  the  time  the  thing  hap- 
pened there  was  quite  a  feeling,  but  I  cannot 
say  that  I  have  heard  any  one  express  them- 
selves lately.  Q.  Have  you  ever  beard  any- 
body express  themselves  contrary  to  the 
opinion  that  you  expressed  yourself?  A.  No, 
sir.  •  •  *  Q.  Do  you  remember  express- 
ing a  further  opinion  to  Mr.  McCarran  with 
reference  to  the  probable  result  to  the  de- 
fendant in  case  be  should  be  acquitted  on 
this  trial?  *  •  ♦  A.  I  remember  saying 
that  I  thought  that  If  the  otBcers  bad  not 
made  the  arrest  as  soon  as  they  did,  and  the 
defendant  had  attempted  to  get  out  of  town, 
I  do  not  think  they  would  have  ever  had  him 
locked  up.  Q.  You  mean  that  he  would  have 
been  lynched?  A.  Yes,  sir.  Q.  The  public 
feeling  at  that  time  was  very  strong?  A. 
Most  assuredly.  Q.  If  the  officers  had  not 
got  hold  of  him,  the  people  would  have  lynch- 
ed him?  A.  Yes,  sir.  Q.  The  feeling  against 
the  defendant  at  the  present  is  very  strong, 
as  far  as  you  know?  A.  I  have  not  discussed 
with  anybody  except  Mr.  McCarran  recently. 
I  remember  telling  Mr.  McCarran  about  the 
first  part  of  it  Q.  Did  you  hear  Mr.  Mc- 
Carran testify  this  mornbig?  A.  Yes,  sir. 
Q.  Wasn't  his  testimony  with  reference  to 
this  matter  substantially  correct?  A.  I  would 
differ  in  the  point  as  to  whether  I  said  he 
would  not  get  out  of  this  trial,  or  whether 
I  said  when  the  arrest  was  made.  I  will 
not  be  positive  about  that  •  ♦  •  Q. 
Don't  you  think  that  the  condition  of  public 
sentiment  with  reference  to  this  matter  will 
have  some  slight  effect  on  any  jury  that  Is 
impaneled  to  try  the  case,  however  fair  the 
Jury  might  be?  A.  I  could  not  say  In  regard 
to  that  Of  course,  it  might  have  some;  but 
I  don't  see  why  a  man  could  not  be  conscien- 
tious in  the  matter." 

C.  B.  Francis,  a  native  of  Austin,  testified 
that  he  saw  the  remains  of  A.  C.  Williams 
and  the  condition  of  Henry  Dyer  after  th« 
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t^ootlng;  tbat  the  general  expression  of 
opinion  was  that  the  party  who  killed  bim 
"ought  to  be  hnng — Bummarlly  executed"; 
tbat  he  beard  several  expressions  of  opinion 
that  he  ought  to  be  lynched.  Subsequently 
the  witness  Francis  was  employed  as  a  dep- 
uty sheriff  to  assist  in  guarding  the  prisoner. 
Witness  testified  that  after  he  was  so  em- 
ployed he  was  approached  by  two  or  three 
parties  and  asked  if  be  would  take  a  hand 
In  lynching  the  defendant 

H.  Warren,  one  of  defendant's  attorneys, 
testified  that  he  had  talked  with  more  than 
60  persons  at  Battle  Mountain  and  Austin 
witb  a  Tlew  of  ascertaining  what  the  feeling 
was  in  Lander  county  relative  to  the  defend- 
ant, and  that  be  had  not  beard  an  expression 
of  opinion  favorable  to  defendant,  but  that 
be  had  invariably  heard  expressions  of  opin- 
ion strongly  unfavorable  to  him. 

R.  R.  Landes,  an  employe  of  the  Bank  of 
Austin,  testified  substantially  to  the  follow- 
ing effect:  That  from  the  expressions  of  opin- 
ion that  he  had  heard  the  feeling  in  the  com- 
munity was  not  at  all  in  favor  of  the  de- 
fendant, and  in  the  majority  of  cases  was 
▼ery  strong  against  him.  On  the  night  of 
the  killing,  witness  testified,  he  heard  two 
or  three  persons  express  themselves  to  the 
effect  that  the  defendant  should  be  lynched. 

X.  A.  Oliver,  deputy  sheriff  and  jailer,  tes- 
tified to  the  following:  "Q.  You  have  had  an 
opportunity  since  to  learn  what  the  public 
opinion  Is  with  reference  to  the  defendant? 
A.  Yes,  I  have  heard  talk.  Q.  Will  you  state 
whether  or  not,  as  far  as  you  have  heard, 
tbat  it  Is  favorable  or  unfavorable?  A.  I 
should  say  it  Is  unfavorable.  Q.  Very  im- 
favorable?  A.  I  should  say  very  unfavor- 
able. Q.  To  what  number  of  people  of  Lan- 
der county  does  this  feeling  extend?  A.  I 
could  not  say.  Q.  Do  you  think  It  is  enter- 
tained by  a  small  number  or  a  large  num- 
ber? A.  Judging  from  our  efforts  to  select 
a  jury,  I  should  say  quite  a  large  number  of 
people.  Q.  Do  you  think  that  a  Jury,  if  se- 
lected in  this  case,  will  not  be  influenced  by 
that  opinion?  A.  I  would  not  like  to  say 
whether  I  do  or  not  Q.  Don't  you  believe, 
from  your  knowledge  of  the  situation,  that 
a  jury  that  failed  to  find  a  verdict  for  con- 
viction would  receive  a  very  hot  reception  in 
the  town  of  Austin?  A.  I  believe  they 
would.  Q.  You  believe  a  verdict  of  tbat  kind 
would  be  very  unpopular?  A.  Yes,  sir.  Q. 
Don't  you  think  tbat  the  fact  that  It  would 
be  unpopular  would  Influence  a  jury  In  ar- 
riving at  a  verdict?  A.  I  have  no  right  to 
say.  Q.  What  is  your  opinion?  A.  If  I 
were  a  juror,  I  would  say  it  would  have  no 
influence.  Q.  With  your  knowledge  of  juries 
here  and  the  community,  do  you  think  that 
a  Jury  will  not  be  influenced  to  some  extent 
by  the  public  feeling  that  exists?  A.  If  a 
Juror  qualifies,  he  should  not  be  so;  but  I 
should  not  like  to  say  that  I  believe  he 
would  be.  That  Is  going  too  far." 
^  Obas.  A.  Cantwell,  assistant  cashier  of  the 


Bank  of  Austin,  also  an  attorn^  at  law,  tes- 
tified as  follows:  "Q.  Some  time  along  about 
the  31st  of  July  or  the  1st  day  of  August 
yon  were  asked  to  counsel  with  or  see  the 
defendant  were  you  not,  or  told  that  yon 
could  have  the  case,  or  something  to  tbat 
effect?    A.  I  think  it  was  some  time  within 
a  week  after  the  killing  of  Mr.  Williams  tbat 
Sheriff  Murphy  came  to  me.    I  don't  remem- 
ber  just  what  the  proposition  was,  but  the 
idea  he  gave  me  was  that  I  could  have  a 
place  In  the  defoise  of  this  case  if  I  desired 
It    Q.  What  did  yon  reply?    A.  I  told  bim 
that  I  did  not  want  It    Q.  Why?    A.  I  told 
him  In  the  first  place  that  It  was  the  unpop- 
ular Bide  of  the  case,  and  I  did  not  care  to 
go  Into  it,  and  my  own  feelings  were  such 
that  I  did  not  feel  that  I  could  do  Mr.  Dwy- 
er  justice  as  an  attorney.    Q.  What  did  yon 
consider  the  feelings  as  against  the  defend- 
ant?   A.  I  took  It  that  his  position  was  so 
unpopular  that  I  would  Injure  myself  in  the 
long  run  by  taking  any  part  In  the  case.    Q. 
Do  you  think  there  has  been  very  much  of  a 
change  since  tbat  time?    A.  No,  sir ;  I  do  not 
•    •    •    My  friendship  for  Henry  Dyer,  and 
my  friendship  and  respect   for  Bert  Wil- 
liams, and  the  general  view  that  I  took  of 
this  killing,  were  such  tbat  I  could  not  go 
into  the  defense  of  this  man  with  my  whole 
heart  and  soul,  and  give  him  what  he  was 
entitled  to  get  from  me  as  an  attorney  un- 
der the  oath  tbat  I  have  taken  before  this 
court    •    •    •    Q.  Mr.  Cantwell,  what  did 
you  consider  the  public  opinion  in  this  town 
and  this  vicinity  with  reference  to  the  guilt 
of  Mr.  Dwyer  at  the  present  time?    A.  I 
should  judge   it   Is    almost  the   unanimous 
opinion  of  the  community  tbat  he  Is  guilty 
of  the  offense  charged  against  him.    Q.  Do 
you  believe,  from  your  own  experience,  tbat 
any  one,  being  In  this  town  and  community 
at  the  time  of  this  occurrence,  and  remain- 
ing here  ever  since,  could  escape  a  feeling 
In  this  matter?    I  mean  a  feeling  of  resent- 
ment against  the  defendant?    A.  No;    I  do 
not  think  they  could.     •     •    •    Q.  Do  yon 
not  believe  that  any  jury  impaneled  to  try 
this  case  would  be  to  some  extent  Influenced 
by  the  feeling  of  prejudice  against  the  de- 
fendant, which  you  say  exists  in  this  com- 
munity?   A.  Of  course,  there  is  a  possibility 
that  you  could  get  a  jury  so  strong-minded 
that  they  would  not  consider  this;  but  I  do 
not  believe  that  It  Is  possible.    Q.  To  get  a 
Jury  that  would  not  be  influenced  to  some  ex- 
tent by  the  feeling  of  the  community?    A.  I 
think  It  would  not  be  possible  to  get  sucb  « 
Jury." 

N.  m  Bartoo,  master  mechanic  of  the  Ne- 
vada Central  Railroad  Company,  testified  as 
follows:  "Q.  Do  you  know  of  any  excited 
condition  of  public  feeling  at  Battle  Moun- 
tain? A.  Yes,  sir;  it  was  very  strong.  Q. 
It  is  right  now?  A.  Yes;  there  is  some  feel- 
ing there  yet  Q.  What  were  the  manifesta- 
tions, so  far  as  you  remember,  of  tbat  feel- 
ing?   A.  The  feeling  was  that  they  wanted 
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to  bang  Dwyer.  Q.  Tou  mean  by  that  they 
wanted  to  Jtang  bim  by  violence?  A.  Yes, 
sir;  they  talked  about  lynching.  Q.  Were 
yoQ  preKnt  at  any  meeting  that  was  held 
there?  A.  There  was  not  any  meeting.  It 
seemed  to  be  a  general  feeling  with  every- 
body. Q.  Didn't  some  of  them,  with  the 
view  of  carryUig  Into  effect  the  general  pub- 
lic Bentiment.  arrange  for  car  or  engine  tx> 
come  to  Austin?  A.  They  asked  me  If  they 
could  get  an  engine  to  bring  them  up  here. 
I  told  them,  'Yes';  that  I  would  run  the  en- 
gine and  help  pull  the  string.  Q.  How  long 
was  that  after  the  death  of  Mr.  Williams? 
A.  It  was  on  the  let  of  August.  Q.  Did  you 
meet  Mr.  Watt  when  you  came  to  Austin? 
A.  I  met  him  the  first  time  after  I  came  up 
to  the  funeral,  in  the  afternoon  about  2 
o'clock.  Q.  Did  you  have  some  conversation 
with  him  regarding  what  ought  to  be  done 
regarding  the  matter?  A.  We  talked  the 
matter  over,  and  he  said:  'I  don't  know  as 
We  can  do  anything  now.  We  might  see 
Williams,  and  if  he  wants  to  do  anything, 
it  Is  not  too  late  yet.'  I  said  If  there  was 
anything  doing  I  would  stay.  Q.  Were  you 
dlscusshag  the  lynching  of  defendant?  A. 
Yes,  sir." 

George  Watt;  ex-sheriff  of  liSnder  county, 
testified  as  follows:  "A.  I  have  forgotten 
whether  It  was  the  day  before  Bert  was 
tmrled,  or  the  day  after,  •  •  *  I  met  Bar- 
too  In  front  of  the  post  ofBce,  and  we  talked 
about  the  murder,  and  he  asked  me  what  I 
thought  about  it.  I  told  him  I  thought  we 
ought  to  hang  him  (Dwyer);  but  I  said  that, 
If  his  father  would  not  take  the  Interest,  I 
did  not  feel  as  If  I  cared  to  put  myself  out 
Bartoo  said,  'We  will  go  down  and  see  Wil- 
liams,' and  I  said  'AH  right.'  As  we  walked 
down  the  street,  we  met  him  at  the  corner 
of  Bray's,  coming  down  the  hill.  We  put  the 
facts  before  him,  and  he  said  that  he  did  nut 
care  to  see  any  more  of  us  get  into  trouble, 
and  would  rather  we  would  let  It  drop.  I 
said  'We  will  let  it  drop  right  here,'  and 
since  then  I  iiave  taken  no  Interest  in  the 
case.  Q.  You  are  quite  extensively  acquaint- 
ed In  Austin?  A.  Yes,  sir;  I  Icnow  every  one 
here.  Q.  Did  you  hear  many  expressions  of 
opinion  as  to  what  ought  to  by  done  to  Dwy- 
er? A.  No;  I  was  very  busy  at  the  time, 
and  did  not  hear  very  much  talk.  As  far  as 
I  heard  was  a  general  expression  of  opinion. 
All  were  very  much  worked  up  over  the  mat- 
ter, nearly  every  one.  Q.  The  feeling  was 
strong  against  Dwyer?    A.  Yes,  sir." 

A.  J.  MaestrettI,  district  attorney,  called 
by  the  defense  as  a  witness  in  support  of  the 
motion,  testified  to  certain  precautions  taken 
by  the  sheriff  to  protect  the  defendant  in  case 
of  threatened  danger,  after  which  the  follow- 
ing questions  and  answers  appear  in  his  tes- 
timony: "Q.  You  thought  it  necessary  to 
take  extra  precaution?  A.  I  did  not  think 
It  was  absolutely  necessary.  It  Is  a  fact 
tliat  I  thought  a  great  many  of  the  people 
were  very  angry  and  excited  alwut  this  af- 


fair, and  If  Dwyer  should  be  taken  out  with- 
out proper  precaution,  and  lose  bis  life,  It 
would  be  a  sad  reflection  on  the  officers  of 
this  court,  and  It  was  to  take  every  precau- 
tion that,  in  the  event  of  anything  of  the 
kind  did  occur,  the  prisoner  would  have  all 
the  protection  It  was  possible  to  give  him. 
Q.  You  must  have  thought  there  was  some 
danger?  A.  I  thought  there  was  a  possibil- 
ity of  an  attempt  to  get  him.  Q.  You  thought 
that  by  reason  of  the  excited  condition  of 
public  opinion?    A.  Yes,  sir." 

M.  J.  Murphy,  sheriff  of  the  county,  wa» 
called  by  the  state  and  gave  the  following 
testimony:  "Q.  Were  yon  here  July  81st 
last?  A.  No,  sir;  I  arrived  here  on  the  1st 
of  August  Q.  Did  you  on  that  day,  or  any 
day  subsequent  to  that  time,  witness  the 
gathering  of  any  mob  making  any  violent 
manifestations,  demonstrations,  or  clamoring 
for  the  life  of  Dwyer?  A.  Well,  I  did  see 
several  little  crowds  around.  Q.  Did  you 
hear  them  encouraging  or  soliciting  each  oth- 
er or  any  one  to  make  an  attack  on  the  Jail 
or  otherwise  get  possession  of  Dwyer?  A. 
I  did  not  hear  tbem,  but  surmised  what  was 
going  on.  Q.  You  saw  people  standing  to- 
gether talking,  and  yon  surmised  that  th^ 
were  discussing  that  subject?  A.  Yes,  sir. 
•  •  ♦  Q.  You  took  what  st^s  were  neces- 
sary, according  to  your  Judgment  and  those 
with  whom  you  advised,  for  the  safe  care 
and  protection  of  the  defendant?  A.  I  did. 
Q.  Is  It  not  a  fact,  Mr.  Murphy,  that  yon 
openly  and  on  more  than  one  occasion  said 
that  any  who  made  an  attempt  to  take  the 
life  of  Dwyer  would  have  to  do  so  over  your 
dead  body?  A.  I  did."  On  cross-examination 
the  witness  testified:  "Q.  I  understood  yon 
to  say  you  were  at  Battle  Mountain  when 
this  thing  occurred?  A.  I  was.  Q.  Did  yoa 
hear  anything  of  the  excited  condition  of 
public  opinion  at  that  time?  A.  I  did.  Q. 
By  reason  of  which  you  telegraphed  special 
instructions  to  the  deputy  here  to  take  spe- 
cial precautions?  A.  Yes,  sir;  I  wired  him 
to  capture  the  man  if  possible,  and  use  all 
precaution  for  protection.  Q.  The  reason  of 
that  was  you  were  aware  of  the  condition  of 
public  opinion?  A.  Yes,  sir.  Q.  When  you 
came  to  Austin,  wasn't  the  condition  of  pub- 
lic opinion,  to  your  mind,  in  such  an  excited 
state  that  you  thought  It  was  necessary  to 
employ  extra  guards?  A.  I  did.  Q.  You  did 
employ  extra  guards?  A.  Yes,  sir.  Q.  How 
many?  A.  Four.  •  •  •  Q.  Ton  have  quite 
an  extensive  knowledge  In  this  county?  A. 
Yes,  sir.  Q.  Doesn't  the  feeling  that  existed 
In  Austin  at  that  time  with  reference  to  this 
defendant  extend  generally  to  the  county? 
A.  As  an  officer  I  bear  more  or  less  of  it 
going  around.  Q.  Yon  hear  a  good  deal?  A. 
Yes,  sir.  Q.  You  r^ard  It  aa  being  general? 
A.  In  a  sense  I  do.  Q.  As  an  officer,  do  you 
believe  that  with  the  present  state  of  public 
feeling  In  this  county,  a  fair  and  Impartial 
Jury  can  be  obtained  to  try  this  case?  A. 
That  is  a  very  hard  question  for  me  to  an- 
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swer.  I  believe  It  Is  possible  to  get  12  men 
bere.  There  are  good  square  men  bere.  Q. 
Do  you  tbink  it  probable?  A.  I  will  say  it  is 
possible.  Q.  During  tbe  time  these  bostile 
demonstrations  and  feelings  prevailed  against 
tbe  defendant,  did  you  not,  on  more  than  one 
occasion,  have  to  tell  people  in  this  town  that 
they  could  not  take  Dwyer  unless  they  took 
him  over  your  dead  body?  A.  I  did.  Q. 
Did  you  believe  it  necessary  to  make  those 
statements?    A.  Yes,  sir." 

L.  A.  Weller,  justice  of  the  peace  for  Aus- 
tin, was  called  by  tbe  state  and  testified  to 
the  following:  "Q.  Do  you  believe  it  is 
probable  at  this  time,  from  your  experience 
and  opinion,  and  what  you  have  heard,  that 
a  fair  and  impartial  Jury  can  be  secured  In 
this  case?  A.  I  have  never  seen  any  demon- 
strations that  would  lead  me  to  fear  for  one 
moment  that  there  would  be  any  violence  or 
attempt  to  take  the  defendant  I  have  heard 
It  talked  about  more  here  to-day  than  at  any 
other  time.  Q.  Do  you  believe  that  there  Is 
any  existence  of  any  such  feeling  that  would 
have  any  Inflnence  whatever  on  a  jury  sworn 
to  try  the  case?  A.  I  do  not  think  there  is. 
I  have  not  heard  anything  that  would  lead 
me  to  believe  that  there  was  any  violence 
contemplated.  Q.  Do  you  believe,  from  what 
you  have  been  able  to  hear,  that  In  tbe  event 
that  a  jury  was  secured  to  try  this  case,  and 
they  would  render  a  verdict  of  acquittal  of 
this  defendant,  that  they  would  be  subjected 
to  any  abuse,  contempt,  or  anything  of  that 
kind.  A.  None  whatever.  If  he  was  enti- 
tled to  an  acquittal,  I  think  the  community 
would  applaud  the  act  of  the  Jury."  Upon 
cross-examination  the  witness  gave  the  fol- 
lowing testimony :  "Q.  Didn't  you  hear,  since 
this  killing  occurred,  and  haven't  you  heard 
frequently,  expressions  In  this  community 
against  the  defendant?  A.  I  have  heard  ex- 
pressions against  lots  of  people.  Q.  Did  yon 
hear  any  expressions  against  this  defendant? 
A.  Not  particularly.  Q.  Expressions  of  opin- 
ion characterizing  the  offense?  A.  I  have 
heard  criticisms  upon  his  acts.  Q.  Were 
they  favorable  or  unfavorable?  A.  I  have 
heard  several  people  say  that  he  ought  to  be 
hung  for  his  act  Q.  Didn't  you  yourself  eay 
that  if  any  man  ever  deserved  hanging  It 
was  this  defendant?  A.  No,  sir.  Q.  Didn't 
you  say  that  in  front  of  this  courthouse?  A. 
No,  sir ;  I  said  if  the  man  had  committed  the 
offense,  in  all  probability  he  would  be  hung. 
Q.  If  he  committed  the  offense  he  ought  to 
be  hung?  A.  It  was  first  reported  that  he 
killed  these  two  people  In  cold  blood.  I  said : 
•If  that  Is  true,  he  deserves  to  hang.'  Q. 
What  was  it  you  said  with  reference  to  the 
defendant  and  what  ought  to  be  done  to  him? 
A.  I  said,  if  he  was  guilty  of  the  cold-blood- 
ed murder,  he  should  be  hung." 

Dr.  A.  L.  Mann,  a  physician  residing  at 
Austin,  testified  on  behalf  of  the  state  as 
follows:  "Q.  Have  you  heard  any  expres- 
sions of  feeling  with  reference  to  this  defend- 
ant?   A.  Yes,  sir;  I  have  heard  a  good  deal 


of  adverse  criticism  of  his  act,  and  the  opin- 
ion that  tbe  penalty  of  the  law  should  be  vis- 
ited on  him.  Q.  Have  you  heard  anything 
favorable  to  blm  in  the  way  of  expressions? 
A.  I  did  bear  that  there  was  a  good  deal  of 
sympathy  being  manifested,  but  from  what 
quarters  I  could  not  tell.  Q.  Did  you  wit- 
ness tbe  gathering  of  any  mobs,  at  or  about 
any  of  those  times,  for  the  purpose  of  taking 
the  defendant's  life?  A.  No,  sir.  Q.  Did 
you  know  of  any  such  act?  A.  No,  sir." 
Cross-examination  by  Mr.  Warren :  "Q.  Yon 
say  that  you  have  heard  some  expressions  of 
sympathy  in  certain  quarters,  but  you  do  not 
know  the  quarters?  A.  I  said  I  heard  that 
there  were  some  expressions  of  sympathy, 
but  from  what  quarters  I  did  not  know.  On 
the  19tb  of  August  I  was  introduced  to  a  gen- 
tleman for  the  first  time,  and  the  conversa- 
tion led  up  to  tbe  recent  tragedy,  and  about 
tbe  second  expression  that  the  gentleman 
made  to  me  was  that  there  were  a  great 
many  people  In  Austin  sympathizing  with  the 
defendant  He  was  a  stranger  here.  Said 
be  bad  never  been  here  before,  and  I  did  not 
ask  him  for  specific  Information  as  to  who 
was  expressing  sympathy  for  the  defendant 
Q.  It  is  a  wonder  that  yon  did  not  have  some 
doubts  as  to  his  sanity.  A.  Yes,  sir;  I  did, 
but  be  proved  to  be  a  very  intelligent  man. 
Q.  Have  you  ever  expressed  your  own  opin- 
ion In  a  public  way?  A.  Yes,  sir.  Q.  Yon 
have  heard  a  number  of  people  express  tbe 
same  opinion  that  you  entertain?  A.  Not 
quite  as  strong  as  I  did.  Q.  It  was  not  fa- 
vorable to  tbe  defendant?  A.  No,  eir.  Q. 
Outside  of  this  solitary  Instance,  you  have 
heard  no  expressions  of  sympathy  for  tbe  de- 
fendant? A.  No,  sir."  Redirect:  "Q.  Yon 
have  stated  that  you  stated  your  opinion  very 
emphatically.  Have  you  any  objection  to 
stating  at  this  time  the  expression  that  yon 
made?  A.  No.  sir;  I  said  that  if  tbe  de- 
fendant had  killed  my  boy  in  the  manner  in 
which  he  had  killed  that  boy,  if  I  could  get 
bold  of  my  pet  rifie,  I  would  get  him  if  it 
was  the  last  thing  I  did  on  earth." 

A.  B.  Cooper,  called  on  behalf  of  the  stats, 
testified  as  follows :  "Q.  I  want  to  read  yon 
a  little  portion  of  the  affidavit  of  Mr.  Dwyer 
at  the  bottom  of  page  0.  (Reads  portion  of 
defendant's  affidavit  concerning  A.  B.  Coop- 
er.) Mr.  Cooper,  what  bave  yon  to  say  aa 
to  the  truth  of  those  matters?  A.  I  dont 
think  it  is  as  it  ought  to  be.  I  did  not  make 
any  remark  that  I  would  lose  my  license  if  I 
testified  in  this  case.  I  did  talk  with  Mr. 
Warren,  and  he  asked  me  a  few  questions, 
and  I  told  him  I  thought  I  did  not  know 
enough  about  It  to  make  a  witness,  and  I 
asked  blm  If  the  prosecution  did  not  subp<ena 
me,  If  be  would  not,  and  he  said,  'No.'  Q. 
Did  you  say  you  were  afraid  to  be  called  as 
a  witness  because  yonr  business  would  be 
ruined?  A.  No,  sir.  Q.  Did  yon  say  your 
license  wonld  be  taken  away  from  you?  A. 
No,  sir.  Q.  If  you  knew  any  testimony  that 
would  be  favorable  to  Dwyer,  would  yon  hea> 
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Itate  on  any  account  to  give  bim  the  benefit 
of  that  testimony?  A.  No,  sir."  Uiwn  cross- 
examination  the  witness  testified  as  follows : 
"Q.  Didn't  you  tell  me,  Mr.  Cooper,  that  you 
wanted  to  be  left  out  of  it;  that  it  was  hurt- 
ing your  business?  A.  No,  sir;  I  Just  said 
that  the  killing  had  hurt  business  all  around. 
Q.  Didn't  you  say  that  It  hurt  your  business 
especially?  A.  It  hurt  my  business  the  ^me 
as  anybody  else.  Q.  Didn't  you  say  it  would 
hurt  your  business  if  you  testified  in  favor 
of  the  defendant?  A,  Yes,  sir.  Q.  By  rea- 
son of  it  being  supposed  liiat  you  were  for 
the  defendant?  A.  No,  sir;  I  said  If  I 
should  sympathize  with  him  In  any  way  It 
would  hurt  my  business." 

S.  E.  Mclnt>'re,  called  on  behalf  of  the 
state,  denied  certain  allegations  in  defend- 
ant's affidavit  that  he  (Mclntyre)  had  made 
any  violent  expressions  concerning  defendant, 
or  that  he  bad  at  any  time  solicited  or  en- 
couraged the  doing  of  any  violence  to  defend- 
ant, or  that  any  one  invited  or  solicited  him 
to  engage  in  any  unlawful  act  towards  the 
defendant,  or  that  he  knew  of  any  mobs  for 
such  purpose.  Upon  cross-examination  the 
witness  testified:  "Q.  The  people  thought 
be  ought  to  be  punished  for  committing  the 
crime.  That  feeling  was  general?  A.  I 
should  Judge  so.  Q.  It  extends  to  every  one 
yon  know  around  here?  A.  Yes,  sir;  I  think 
most  every  one  is  of  that  opinion.  Q.  En- 
tertains a  feeling  against  the  defendant?  A. 
I  don't  know  as  it  is  against  him.  Q.  I  be- 
lieve you  said  you  thought  he  was  guilty? 
A.  A  man  is  not  guilty  until  be  is  proven  so. 
Q.  It  is  a  general  opinion  that  he  is  guilty? 
A.  Yes,  sir.  Q.  All  It  needs  Is  the  stamp  of 
approval  of  the  court  and  Jury?  A.  Yes,  sir; 
to  be  legally  guilty.  Q.  That  Is  the  general 
feeling.  Is  it  not,  here?  A.  As  far  as  I  know.' 
Q.  Don't  you  think  that  general  feeling  is 
going  to  Influence  any  Juror?  A.  No,  sir;  I 
don't  know  as  it  would.  Q.  Do  you  think 
that  you  could  get  two  people  out  of  Austin 
that  would  be  free  from  that  feeling?  A.  I 
think  you  could  out  of  the  county.  Q.  What 
part  of  the  county?  A.  From  different  parts. 
Q.  You  do  not  know  where  there  are  enough 
people  residing  to  obtain  a  Jury?  A.  No, 
sir." 

The  state  also  introduced  a  numlier  of  af- 
fidavits denying  portions  of  the  defendant's 
affidavits  wherein  be  charged  the  affiants  as 
advocating  violent  measures  against  him,  but 
which  did  not  refer  to  the  feeling  generally 
In  the  county. 

Upon  the  last  renewal  of  tJie  motion  for  a 
change  of  venue  the  defendant '  offered  the 
following  testimony: 

Scott  HIckey  testified  as  follows:  "Q. 
What  was  your  occupation  formerly?  A. 
An  officer.  Q.  In  Nye  county?  A.  Yes,  sir. 
Q.  How  did  you  first  happen  to  come  to  this 
county?  With  reference  to  the  case  now  on 
trial?  A.  At  the  request  of  Mr.  Lynch  and  a 
man  named  Goodfriend,  who  loaned  a  team 
to  these  l)oys  that  came  in  here.    Q.  For 


what  purpose?  A.  Mr.  Goodfriend  wanted 
me  to  get  the  team,  which  I  understood  they 
were  trying  to  sell,  and  Mr.  Lynch  wanted 
me  to  come,  as  Mr.  Dwyer  was  in  this  trou- 
ble, because  be  tliought  I  was  pretty  well  ac- 
quainted here,  and  there  was  some  pretty 
bad  talk  being  made.  •  •  •  Q.  Where 
have  you  been,  out  of  town,  since  that  time? 
A.  In  Battle  Mountain,  Bullion,  Tonabo,  and 
here  again.  Q.  During  all  of  the  several 
times  that  you  have  been  In  this  county,  and 
the  several  places  you  have  been,  have  you 
conversed  with  many  citizens  of  this  county 
relative  to  the  defendant?  A.  Yes,  sir;  I 
have  conversed  with  quite  a  number.  Q. 
Approximately  how  many  would  you  say? 
A.  I  don't  know.  I  have  talked  more  or  less 
every  day,  and  with  a  great  many  different 
people.  Q.  Have  you  talked  with  a  hundred 
people?  A.  Yes,  sir.  Q.  In  consideration  of 
your  talking  with  that  number  of  people, 
what  would  you  consider  the  feeling  here  Is 
toward  the  defendant?  •  •  •  A.  Against 
him.  Q.  In  what  degree,  mildly  or  strong? 
A.  Strongly  against  him.  Q.  Angry  and  ex- 
cited? A.  Well,  they  speak  very  strongly 
against  bim,  not  in  bis  favor  by  any  means. 
There  Is  no  sympathy  for  him."  Cross-exam- 
ination :  "Q.  How  long  have  you  known  the 
defendant?  A.  I  think  about  a  year  and  a 
half.  Q.  You  are  friendly  disposed  towards 
him?  A.  Yes;  by  meeting  bim  and  speaking 
to  bim." 

George  Watt  testified  concerning  bis  In- 
forming Deputy  Sheriff  Oliver  of  an  alleged 
attack  on  the  Jail  os  follows:  "A.  I  believe 
it  was  a  week  ago  yesterday.  Henry  Dyer 
telephoned  up  to  me  that  he  would  like  to  see 
me,  and  I  came  down.  I  met  bim  in  the  door 
of  the  saloon.  He  called  me  back  and  said 
he  wanted  to  talk  with  me.  He  was  pretty 
much  under  the  influence  of  liquor  at  the 
time.  He  said:  'I  have  been  thinking  this 
matter  over,  and  partly  made  up  my  mind  to 
get  that  fellow  If  I  can  get  some  of  the  boys 
to  go  with  me ;  but  I  don't  want  to  do  any- 
thing where  I  would  have  to  hurt  Al  Oliver.' 
He  asked  me  to  ask  Oliver  how  he  felt  about 
it.  He  said :  'I  am  a  cripple  for  life,  and  he 
killed  one  of  my  best  friends,  and  I  am  pretty 
much  enraged  over  it.'  I  went  to  Al,  and  be 
said  to  tell  the  boys  they  bad  better  not 
come.  •  •  •  Mr.  Dyer  was  the  only  per- 
son  who  spoke  to  me  about  it,  and  be  men- 
tioned no  associates.  He  said  he  thought  he 
could  get  some  of  the  boys  to  go  with  him. 
I  spoke  to  Henry  the  next  morning,  and  be 
said  be  would  say  no  more  about  it.  Q. 
From  your  observation,  knowledge,  and  Inter- 
course with  the  people,  what  would  you  con- 
sider the  state  of  public  feeling  against  this 
defendant  throughout  the  county?  A.  At 
the  time  it  happened  it  was  pretty  strong, 
but  I  believe  right  now  I  could  try  Mr.  Dwyer. 
Q.  You  think  you  could  try  him,  and  give 
bim  what  you  believe  be  is  entitled  to?  A. 
Yes,  sir ;  and  not  any  more,  either.  Q.  Dor't 
you  think  it  would  take  a  good  deal  of  eri- 
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dence  to  make  yon  tarn  bim  loose?  A.  I 
wonld  surely  turn  blm  loose  If  he  was  inno- 
cent. Q.  You  say  that  you  believe  you  are 
In  a  condition  to  try  bim.  Tou  believe  you 
know  the  state  of  facts,  and  from  that  state 
of  facts  be  deserves  punishment?  A.  From 
my  condition  at  present,  It  is  hard  to  tell 
what  I  would  do."  Recross-examinatlon  by 
Mr.  Maestrettl :  "Q.  Isn't  It  what  you  mean 
to  say  that,  If  you  were  taken  as  a  Juror,  If 
the  state  did  not  show  you  something  in  the 
•way  of  evidence,  you  would  not  convict  him? 
A.  No,  sir.  Q.  You  believe  now  that,  al- 
though you  may  have  been  somewhat  excited 
at  first,  now  you  would  be  absolutely  fair? 
A.  Yes,  sir.  Q.  Don't  you  believe  that  that 
is  the  statement  of  most  of  the  people?  A. 
It  ought  to  be." 

H.  W.  Dyer  testified  as  follows:  "A. 
What  Mr.  Watt  said  was  true,  except  that  I 
said  I  had  made  up  my  mind  to  get  this  fel- 
low. I  do  not  want  to  be  understood  as  say- 
ing that  I  had  made  up  my  mind  to  get  this 
defendant ;  but  what  Mr.  Watt  said  was  true 
in  all  other  respects.  •  •  •  Q.  Was  there 
anything  farther  back  of  your  declaration  to 
Mr.  Watt?  Had  yon  consulted  anybody  or 
taken  any  steps  toward  forming  a  mob?  A. 
I  Just  asked  Mr.  Watt's  advice." 

H.  J.  Plummer  was  called  by  the  defense 
and  testified  that  be  bad  resided  in  Austin 
since  the  21st  of  May  preceding;  that  he  bad 
heard  E.  W.  Hunt,  one  of  the  Jurors  se- 
lected to  try  defendant,  remark  concerning 

the  defendant:     "The ,  they  ought 

to  hang  him."  E.  W.  Hunt  was  subsequently 
examined,  and  denied  that  he  had  ever  made 
such  a  remark. 

The  foregoing  contains  substantially  all  of 
the  material  evidence  before  the  court  upon 
the  motion,  excepting  that  shown  by  the  ex- 
amination of  the  various  Jurymen  on  their 
voir  dire.  With  the  exception  of  L.  A.  Wel- 
ter, the  Justice  of  the  peace,  there  is  not  a 
-witness  who  expressed  an  opinion  that  he 
thought  a  Jury  could  be  obtained  that  would 
not  be  Influenced  by  the  public  sentiment 
against  the  defendant  The  sheriff  thought 
It  possible  to  get  such  a  Jury,  but  he  would 
not  say  he  thought  It  probable.  George 
Watt  was  of  the  opinion  that  be  had  cooled 
down  sufficiently  so  that  he  could  give  the 
defendant  a  fair  trial,  and  he  expressed  an 
opinion  to  the  effect  that  the  sentiments  of 
most  of  the  people  ought  to  be  the  same  as 
his  own;  but  he  did  not  venture  the  opinion 
that  he  believed  they  were.  One  hundred 
and  seventy-five  Jurymen  were  examined 
before  the  Jury  was  finally  obtained,  and  it 
appears  that  the  available  Jurymen  of  the 
county  were  very  nearly  exhausted  when 
the  Jury  was  secured.  Of  the  talesmen  ex- 
amined, 143  were  excused  by  the  court  for 
having  formed  or  expressed  unqualified  opin- 
ions touching  the  guilt  or  innocence  of  the 
defendant,  and,  all  things  considered,  there 
can  be  but  little,  if  any,  doubt  that  the  opin- 
ion formed  or  expressed  went  to  the  guilt  of 


the  accused.  After  deducting  from  the  list 
those  that  were  excused  for  other  causes,  ft 
Is  safe  to  say  that  85  per  cent,  of  the  Jury 
lists  had  formed  or  expressed  an  unqoallfled 
opinion  as  to  the  guilt  or  Innocence  of  the- 
defendant  Of  the  Jury  that  was  finally  se- 
cured to  try  the  case,  5,  who  resided  in  or 
near  the  towns  of  Austin  or  Battle  Mountain^ 
had  expressed  qualified  opinions  touching  the 
guilt  or  Innocence  of  the  defendant  that  they 
stated  would  take  evidence  to  remove,  and  of 
the  5  It  has  been  strenuously  contended  that 
2,  at  least  were  shown  to  have  been  dis- 
qualified, namely,  L.  A.  Lemalre  and  E.  W> 
Bunt 

'  L.  A.  Lemalre,  after  testifying,  and  show- 
ing satisfactorily,  we  think,  that  the  opinion 
which  he  then  had  was  a  qualified  one,  tes- 
tified as  follows  concerning  the  expression  of 
an  opinion :  "Q.  Have  you  expressed  an  opin- 
ion as  to  the  guilt  or  Innocence  of  the  de- 
fendant? A.  Yes,  sir.  Q.  Was  that  opinion 
expressed  with  a  qualification,  or  Just  an 
expressed  opinion  without  a  quallficatlont 
A.  The  opinion  is  from  what  I  have  heard 
and  read  of  the  matter.  Q.  Did  you  qualify 
it  when  you  expressed  it?  A.  I  don't  think 
I  qualified  it  *  *  •  Q.  Yon  stated  that 
you  have  expressed  an  opinion,  and  without 
any  qualifications?  A.  Yes,  sir."  Upon  ex- 
amination by  the  district  attorney  the  Juror 
testified:  "Q.  Mr.  Lemalre,  if  I  understand 
you  correctly,  you  say  that  the  opinion  yon 
expressed  was  one  yon  had  formed  from 
what  you  had  heard  and  read?  A.  Yes,  sir. 
Q.  You  based  your  opinion  on  that?  A.  Yes, 
sir.  Q.  You  have  not  heard  any  of  the  pro- 
ceedings In  the  case?  A.  No,  sir.  Q.  Yon 
were  not  present  at  the  coroner's  inquest  or 
the  preliminary  examination?  A.  No,  sir. 
Q.  Then  you  have  not  heard  any  opinion,  ex- 
cept that  which  you  formed  on  what  you  bad 
heard  and  read?  A.  No,  sir.  Q.  Is  that  tbo 
opinion  yon  expressed?  A.  Yes,  sir.  Q. 
Did  you,  at  the  time  you  expressed  that  opin- 
ion, have  in  your  mind  the  reservation  that 
it  was  a  qualified  opinion,  based  on  those 
things  that  you  had  heard  and  read?  A.  If 
I  bad  not  heard  and  read  anything,  I  could 
not  have  formed  any  opinion.  Q.  Isn't  your 
opinion  somethlhg  like  this:  If  so  and  so  is 
the  case  I  believe  so  and  so,  or  if  matters 
I  have  heard  are  true  I  believe  such  and 
such  a  thing.  Was  that  the  nature  of  the 
expressions  you  made?  A.  I  took  what  I 
beard  and  read  to  be  the  facts  of  the  casei 
and  expressed  an  opinion  accordingly.  Q. 
You  had  no  reason  to  doubt  what  you  had 
heard?  A.  No,  Sir.  Q.  It  was  on  tlie 
strength  of  that  that  yon  expressed  an  opin- 
ion? A.  Yes,  sir."  The  court  then  examined 
the  Juryman  as  follows:  "^he  Court:  Do 
you  know  the  difference  between  a  qualified 
and  an  unqualified  opinion?  A.  Yes,  sir.  Q. 
What  opinion  did  you  express?  Was  it  qual- 
ified, or  unqualified?  A.  I  think  it  was  a 
qualified  opinion." 
The  expressing  of  an  unqualified  opinion 


Digitized  by 


Google 


Ner.) 


STATE  ▼.  DWTER. 


318 


toaching  the  guilt  or  innocence  of  the  de- 
fendant, when  rach  opinion  1b  not  based 
«olel7  upon  newE^Mpcr  reports,  Is  by  statute 
made  a  dlaquallflcation  of  a  Juryman,  re- 
gardless of  what  opinion  the  talesman  may 
actually  have  at  the  time  of  Ills  exmlnatlon. 
Oimlnal  Practice  Act,  g  340  (Comp.  Laws,  t 
4305);  State  v.  Roberts,  27  Nev.  449,  77  Pac. 
598.  Mr.  Lemalre,  having  been  examined 
both  as  to  the  opinion  which  he  then  enter- 
tained and  as  to  an  expression  of  an  opinion 
which  he  had  previously  made,  must  have 
confused  the  two  propositions;  for  his  an- 
swers given  to  the  court  and  to  counsel  are 
in  conflict  It  is  to  be  regretted  that  his  at- 
tention was  not  called  to  this  conflict,  and 
the  Juryman  given  an  opportunity  to  express 
himself  so  that  there  would  be  no  possibility 
-of  a  misunderstanding.  From  the  examina- 
tion of  tbts  Juryman  by  counsel  for  the  state, 
■as  well  as  the  defendant,  taken  alone,  we 
think  the  Juryman  would  be  disquailfled. 
The  answers  given  to  the  only  two  questions 
propounded  by  the  court,  taken  alone,  would 
show  him  to  be  a  qualified  Juryman.  Tak- 
ing his  whole  examination  upon  the  question 
of  the  character  of  opinion  be  expressed,  and 
it  is  contradictory,  if  not  utterly  confusing; 
«  condition  which  one  or  two  questions  from 
'Counsel  would  liave  easily  cleared. 

E.  W.  Hunt  testified  that  he  had  both 
formed  and  expressed  a  qualified  opinion 
touching  the  guilt  or  innocence  of  the  de- 
l^dant  During  the  course  of  his  examina- 
tion the  following  questions  were  propounded 
and  answers  given:  "Q.  Have  you  ever  ex- 
pressed the  opinion  that  the  defendant  was 
guilty  or  ought  to  be  hung?  A.  No,  sir.  Q. 
Have  you  ever  expressed  the  opinion  that 
he  was  guilty?  A.  I  have.  Q.  You  have  ex- 
pressed  that  opinion?  A.  Yes,  sir.  Q.  Do 
you  entertain  that  opinion  at  this  time?  A. 
Kot  of  the  Indlctmeut.  Q.  Do  you  in  any 
sense?  A.  I  do  of  the  act;  yes,  sir."  Prior 
to  the  foregoing  the  following  questions  and 
answers  appear  in  the  examination  of  this 
Juryman:  "Q.  How  many  people  have  you 
talked  with  about  this  case?  A.  Quite  a 
number.  Q.  Have  you  heard  any  expres- 
sions of  a  favorable  opinion  to  the  defend- 
ant? A.  Yes,  sir;  one.  Q.  Outside  of  court? 
A.  No.  sir.  Q.  You  have  expressed  your 
opinion  a  good  many  times?  A.  Yes,  sir. 
Q.  You  have  expressed  it  to  the  effect  that 
the  defendant  was  guilty,  have  you  not?  A. 
Not  of  the  indictment;  no,  sir.  Q.  But  he 
was  guilty  of  the  homicide?  A.  Yes,  sir.  Q. 
You  have  expressed  the  opinion  that  the  de- 
fendant was  guilty  of  the  act?  Is  that  what 
you  said?  A.  I  have  never  expressed  that 
opinion,  because  It  is  not  necessary.  There 
is  no  opinion  on  such  a  thing.  Q.  He  is 
guilty  of  the  homicide;  you  know  that?  A. 
I  believe  that  to  be  true.  I  do  not  know  it. 
Q.  You  have  expressed  an  opinion  that  far, 
have  you  not?  A.  Yes,  sir.  Q.  Have  you 
expressed  an  opinion  any  further  than  that? 
A.  I  expressed  a  qualified  opinion.    Q.  Fnr^ 


ther  than  the  opinion  that  he  committed  fh* 
act?  A.  Yes,  sir.  Q.  But  It  was  a  qualified 
opinion?  A.  Yes,  air.  Q.  You  qualified  it, 
then?  A.  Yes,  sir.  Q.  How  did  you  qualify 
it?    A.  By  the  word  'If.' " 

While  It  Is  urged  that,  upon  the  testimony 
quoted,  this  Juryman  Is  disqualified,  we  will 
only  consider  his  examination,  the  same  as 
that  of  Mr.  Lemalre,  as  a  part  of  the  case 
presented  to  the  court  upon  a  motion  for  a 
change  of  venue.  From  all  the  facts  and 
circumstances  before  the  court,  can  it  b« 
said  that  it  was  an  abuse  of  discretion  to 
have  denied  defendant's  motion  for  a  change 
of  venue?  It  must  be  apparent  that  the  prop- 
er solution  of  the  question  here  presented  is 
of  far  greater  Importance  than  the  mere  ques- 
tion of  the  guilt  or  Innocence  of  this  defend- 
ant The  right  of  trial  by  a  fair  and  im- 
partial Jury  is  one  of  the  most  valuable  priv- 
ileges guarantied  by  Constitution  to  the  cltl- 
sen.  The  law  cannot  be  a  respecter  of  per- 
sons, and  say  that  this  man  shall  be  tried  by 
a  Jury  uninfluenced  by  public  sentiment,  and 
another  man  must  take  his  chances  with  a 
Jury  that  Is  subject  to  all  the  insidious  forces 
that  an  almost  universal  public  sentiment  has 
time  and  again  been  demonstrated  to  wield. 
It  is  the  glory  of  our  Judicial  system  that  It 
throws  the  safeguards  of  protection  from  Im- 
proper Influences  around  the  high  and  the 
low,  the  rich  and  the  poor,  alike.  No  matter 
how  low  a  man  may  fall  In  the  scale  of  hu- 
man degradation,  no  matter  how  deep-dyed  a 
criminal  he  may  be,  the  law  says  he  shall 
not  be  punished  for  his  crimes,  except  upon 
a  fair  and  impartial  trial  before  an  unpreju- 
diced Jury.  If  we  are  to  say  that  the 
showing  was  in  this  case  Insufficient  to  war- 
rant a  change  of  venue,  we  have  at  least  es- 
tablished a  precedent  that  more  of  a  show- 
ing than  that  here  disclosed  must  be  made 
before  a  change  of  venue  can  properly  be  had. 
But  we  do  not  believe  such  precedent  should 
he  established.  It  Is  shown  here  by  over- 
whelming proof  that  It  was  almost  the  uni- 
versal belief  In  the  county  of  Lander  that 
the  defendant  was  guilty  of  the  crime  charg- 
ed. The  homicide  was  one  which  naturally 
would  create  a  strong  feeling  of  prejudice 
against  the  prisoner  in  a  county  of  small 
population  and  where  the  person  killed  was 
very  generally  known,  respected,  and  iwpular. 
Even  If  It  were  possible  to  procure  a  Jury  of 
12  men  from  remote  parts  of  the  county  who 
were  not  acquainted  with  the  parties,  and 
who  had  not  heard  the  case  discussed,  and 
who  could  readily  qualify,  yet  It  would  be 
hardly  possible  for  such  a  Jcry  not  to  become 
aware  of  the  existence  of  such  a  general  pub- 
lic sentiment;  for  the  Jurymen  could  not 
help  but  listen  to  the  examination  of  the 
other  talesmen,  nearly  nine-tenths  of  whom 
were  disqualifying  themselves  because  of 
their  opinions,  a  circumstance  to  be  consider- 
ed, with  others  In  the  case,  even  though  it 
alone  might  not  be  sufficient  to  warrant  a 
change  of  v&me.    In  this  case,  however,  a 
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nnmber  of  the  jurymen  selected  to  try  ap- 
pellant must  have  been  acquainted  with  the 
public  sentiment,  Independent  of  what  might 
be  disclosed  upon  the  examination  of  other 
Jurymen. 

As  apropos  to  the  case  now  under  consider- 
ation we  quote  from  an  opinion  of  the  Su- 
preme Court  of  Iowa  In  the  case  of  State  v. 
Grafton,  89  Iowa,  109,  56  N.  W.  257:  "Each 
case  must  depend  upon  its  own  peculiar  facts 
and  circumstances.  We  know  how  difficult  It 
Is  for  an  appellate  court  to  see  these  matters 
as  they  may  have  appeared  to  the  trial  Judge, 
and  hence  it  becomes  us  to  be  exceedingly 
careful  In  passing  upon  the  question  of  the 
proper  exercise  of  the  discretion  vested  In 
the  trial  court.  When,  after  due  investiga- 
tion, we  are  satisfied  that  the  trial  court  has 
made  a  mistake,  it  is  our  duty  to  rectify  It 
as  far  as  possible.  The  language  of  this  court 
In  the  case  of  State  v.  Nash,  7  Iowa,  347,  is 
applicable  in  this  case.  It  was  there  said: 
It  Is  Important,  to  maintain  the  usefulness 
of  our  judicial  system,  that  no  suspicion  of 
Influence  from  popular  excitement  In  the  ad- 
ministration of  the  law  should  be  allowed  to 
Impair  the  public  confidence  in  the  fairness 
and  Impartiality  of  judicial  proceedings.  An 
excited  state  of  public  feeling  and  opinion  Is 
always  the  most  unfavorable  for  the  Investi- 
gation of  the  truth.  Not  only  should  the 
mind  of  the  Juror  be  wholly  without  bias  and 
prejudice.  It  should  not  only  be  free  from  all 
undue  feeling  and  excitement  in  Itself,  but  It 
should  be,  as  far  as  possible,  removed  from 
the  Influence  of  prejudice  and  feeling  and  ex- 
citement In  others.'  A  man  charged  with  the 
commission  of  the  grave  crime  of  murder  has 
a  right  to  be  tried  by  an  impartial  jury  and 
in  a  community  where  bis  case  has  not  been 
prejudiced  and  prejudged.  It  matters  not 
what  the  standing  or  reputation  of  this  de- 
fendant may  be,  or  how  low  his  condition, 
the  law  throws  around  him  all  the  safeguards 
which  the  enlightened  wisdom  of  the  ages 
has  shown  essential  to  the  safe,  orderly,  and 
Impartial  administration  of  justice.  Consid- 
ering the  magnitude  of  the  crime  charged,  the 
limited  time  between  the  homicide  and  the 
trial,  the  showing  made  for  a  change  of 
venue,  and  the  weakness  of  the  resistance,  we 
are  Impressed  with  the  conviction  that  the 
court  below  erred  la  overruling  defendant's 
motion."  Also  from  the  opinion  of  the  Su- 
preme Court  of  Alabama  in  the  case  of  Seams 
V.  State,  84  Ala.  410,  4  South.  521:  "We  re- 
peat that  the  trial  must  be  just,  as  well  as 
the  verdict  reached  through  Its  appliances. 
This  cannot  be  done  as  long  as  the  minds  of 
the  jury  are  liable  to  be  Influenced  by  a  pre- 
vailing public  prejudice  against  the  prisoner. 
When  excitement  runs  high,  and  a  public 
sentiment  generally  or  widely  prevails  which 
wouK  justify  or  tolerate  a  dealing  with  the 


prisoner  by  the  culpable  modes  of  mob  vio- 
lence, which  Is  the  enemy  of  all  law  and  gooa 
government,  It  is  difficult  to  keep  the  infec- 
tion of  such  prejudice  from  finding  Its  way 
Into  the  jury  box,  however  honest  in  purpose 
the  jury  may  be,  or  however  enlightened  may 
be  the  community  from  which  they  come. 
The  duress  of  public  opinion  is  often  insidi- 
ous and  potent,  and  the  best  of  men  some- 
times become  Its  victims  without  being  aware 
of  it,  or  without  the  courage  to  resist  the 
dominion  of  Its  influence."  See,  also.  People 
V.  Suesser,  132  C^L  631,  64  Pae.  1095;  State 
V.  Manns,  48  W.  Va.  480,  37  S.  E.  613-  As  wc 
have  before  stated,  each  cose  mnst  depend 
upon  Its  own  particular  facts  and  circum- 
stances ;  but  none  of  the  numerous  cases  cited 
by  counsel  for  the  state,  in  our  Judgment,  af- 
ford a  precedent  for  sustaining  the  order  of 
the  court  in  this  case. 

The  defense  of  insanity,  superinduced  by 
alcoholism,  was  Interposed  by  the  defendant. 
Two  physicians.  Dr.  W.  L.  Samuels  and  Dr. 
Monihan,  testified  that,  from  their  examlna* 
tlon  of  the  defendant  and  from  the  evidence 
adduced,  the  defendant  was,  at  the  time  of 
the  homicide  and  at  the  time  of  their  testify- 
ing, suffering  from  alcoholic  Insanity,  and 
was  mentally  irresponsible  for  his  acts.  Dr. 
A.  L.  Mann,  from  what  would  appear  to  be 
equal  opportunities  of  examination  and  ob^ 
servatlon  and  from  the  evidence  adduced, 
testified  on  behalf  of  the  state  that  the  de- 
fendant in  his  opinion  was  sane,  both  at  the 
time  of  the  homicide  and  at  tlie  time  of  the 
trial.  This  disagreement  in  the  views  of 
physicians  of  standing  upon  a  question  of 
so  great  importance  serves  to  illustrate  how 
dangerous  it  might  be  for  such  a  vital  ques- 
tion, upon  such  a  conflict  of  testimony,  to 
be  left  to  a  jury  selected  from  the  body  of 
a  county,  where  It  may  be  reasonably  pre- 
sumed from  the  evidence  adduced  that  nearly 
nine-tenths  of  the  residents  of  the  couniy 
believed  unqualifiedly  In  the  guilt  of  the  de- 
fendant, and  where  nearly  half  of  the  jury- 
men were  selected  from  whose  portions  of  the 
county  where  the  feeling  was  most  general 
and  bitter,  and  who  showed  by  their  examina- 
tion that  they  were  aware  of  the  public  feel- 
ing and  were  themselves  jwssessed  of  quali- 
fied opinions  as  to  the  guilt  or  innocence  of 
the  defendant  which  would  require  evidence 
to  remove.  From  all  the  facts  and  circum- 
stances of  this  case  we  think  a  Jury  selected 
as  this  one  was  would  likely  be  Influenced 
more  or  less  by  the  general  public  feeling. 
Instead  of  being  governed  entirely  by  the 
evidence  Introduced  upon  the  trial. 

For  the  reasons  given,  the  judgment  is 
reversed,  and  the  trial  court  Is  directed  to 
grant  the  motion  for  a  change  of  venue,  for 
the  purposes  of  a  new  trial,  which  is  ordered. 

TALBOT,  C  J.,  and  SWEEMinr,  J.,  ooncar. 
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SMITH  T.  WStiLS  ESTATE  CO.    (No.  1,714.) 
(Supreme  Court  of  Nevada.    Aur.  3,  1907.) 

1.  APPEAI.— KeCOBD— RUFFICIENCr. 

In  the  absence  of  a  waiver  of  objertion, 
appellant's  affidavit  setting  out  the  proceedings 
of  the  trial  court  would  be  an  insufficient  tran- 
script, since  the  methods  of  taking  appeals  are 
matters  of  purely  statutory  remilation,  and  only 
bills  of  exception  properly  settled  and  signed  by 
the  jiidge  and  records  complying  with  the  stat- 
ute will  be  considered. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  $  2462.] 

2.  Same — Waives  op  Objection — Brief. 

I'ntler  Supreme  Court  Rule  11  (73  Pac. 
xiv).  requiring  respondent  to  file  and  serve  his 
brief  within  15  days  after  the  service  of  appel- 
lant's brief,  and  making  a  failure  by  either 
party  to  file  his  brief  within  the  time  provided 
a  waiver  of  the  right  to  orally  argue  the  case, 
or  to  recover  certain  costs,  and  under  rule  8, 
providing  that  exceptions  or  objections  to  the 
statement  or  transcript  must  be  taken  at  the 
first  term  after  the  transcript  is  filed,  and  must 
be  noted  in  the  written  or  printed  points  of  re- 
spondent and  filed  at  least  one  day  before  the 
argument,  or  they  will  not  be  regarded,  where 
appellant  filed  his  brief  February  20th  and  on 
April  1st,  without  making  any  reservation  re- 
spondent obtained  an  order  allowing  it  10  days 
to  file  its  brief,  and  it  failed  to  file  a  brief  or 
make  any  motion  to  dismiss  the  appeal  within 
15  days  after  the  filing  of  appellant's  brief,  it 
waived  its  right  to  object  to  an  irregularity  in 
the  manner  or  form  of  certification  of  the  order 
appealed  from. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  $|  2791,  2795.] 

3.  Same— Statutkb  Constbued. 

Prac.  Act,  §  332  (Comp.  Laws,  S  3427), 
provides  that  when  a  party,  who  has  a  right  of 
appeal,  desires  a  statement  of  the  case  to  be 
annexed  to  the  record  of  the  judgment  or  order, 
be  should  prepare  and  file  such  statement  and 
serve  a  copy  thereof  on  the  adverse  party,  who 
may  file  proposed  amendments  thereto,  which 
may  be  settled  and  certified  by  the  judge.  Sec- 
tion 337  (Comp.  Laws,  |  3432)  provides  that  the 
five  preceding  sections  "shall  not  apply  to  ap- 
peals taken  from  an  order  made  upon  affidavit 
filed  but  such  affidavit  shall  be  annexed  to  the 
order  in  the  place  of  the  statement  mentioned 
in  those  sections."  Held,  that  the  language 
quoted  was  not  intended  to  authorize  the  filing 
of  records  on  appeal  set  out  and  supported  by 
an  affidavit  made  after  the  order  of  the  lower 
court  and  filed  in  the  Supreme  Court  for  the 
purpose  of  showing  its  proceedings,  but  rather 
to  allow  a  simple  method  for  taking  to  the  Su- 
preme Court  for  review  orders  of  the  district 
court  made  upon  affidavits  filed  therein  previous 
to  the  making  of  such  orders,  by  filing  as  the 
record  on  appeal  copies  of  such  orders  attached 
to  the  affidavit  on  which  they  were  based,  sup- 
ported by  the  proper  certificate  of  the  clerk. 

4.  Pleadin  q— Demitbreks  Sustained  fob 
M1S.101NDEB— KioHT  TO  Amend. 

Under  Prac.  Act.  i  08  (Comp.  Laws,  i 
3163),  providing  that  the  court  may  in  further- 
ance of  justice  amend  any  pleading  or  proceed- 
ing by  adding  or  striking  out  the  name  of  any 
party,  and  section  71,  providing  that  the  court 
shall  in  every  sta^e  of  an  action  disregard  any 
error  in  the  pleadings  or  proceedings  not  affect- 
ing substantial  rights,  where  plaintiff  and  oth- 
ers, several  owners  of  different  lots,  sued  for 
the  diversion  of  water  therefrom,  and  a  d«mor- 
rer  for  misjoinder  of  parties  and  causes  of  ac- 
tion was  sustained,  it  was  improper  to  strike 
plaintiff's  amended  complaint  in  which  he  sued 
alone ;  the  allegations  of  the  amended  complaint 
relating  only  to  property,  acts,  and  matters  set 


out  in  the  original  complaint,  and  both  demand- 
ing damages  and  general  relief. 
Norcross,  J.,  dissenting. 

Appeal  from  District  Court,  Washoe 
County. 

Action  by  G.  M.  Smith  against  the  Wells 
Estate  Company.  From  an  order  dismlssingf 
his  amended  complaint,  plaintiff  appeals,  and 
defendant  moves  to  dismiss  the  appeal.  Mo- 
tion denied,  and  order  appealed  from  re- 
versed. 

O.  H.  Mack,  for  appellant.  S.  Summerfield, 
for  respondent. 

TALBOT,  C.  J.  The  motion  to  dismiss  the 
appeal  and  the  merits  In  this  case  may  be 
more  conveniently  understood  and  considered 
together. 

The  appellant,  G.  M.  Smith,  with  P.  W. 
Nicholson,  T.  J.  Pickett,  and  his  wife,  Mary 
M.  Pickett,  filed  a  complaint  against  the  Wells 
Estate  Company,  a  corporation,  in  the  court 
below,  alleging  Smith  to  be  the  owner  In  fee 
of  10  lots,  together  with  l'/&  miners'  Inches  of 
water  In  the  S.  O.  Wells  ditch.  In  McCor- 
mick's  addition  to  the  city  of  Reno,  and  that 
he  Is  in  possessioiii  of  these  lots  and  entitled  to 
the  possession  of 'this  w^ater ;  that  Pickett  and 
his  wife  were  the  owners  In  fee  of  3  Iota, 
and  1  miners'  Inch  of  water,  In  the  S.  O. 
Wells  ditch.  In  said  McCormlck's  addition, 
and  were  in  the  possession  of  these  lots  and 
entitled  to  the  possession  of  this  water ;  that 
Nicholson  bad  purchased  of  the  plaintiffs 
Pickett  and  wife  the  3  lots  and  1  miners'  inch 
of  water  so  owned  by  them,  and  bad  made 
partial  payments  therefor.  There  was  an  al- 
legation that  the  water  flowed,  and  that 
plaintiff  Smith  was  entitled  to  an  easement 
and  right  of  way  to  have  it  flow,  through  the 
S.  O.  Wells  ditch  to  bis  lands,  and  that  be 
bad  long  and  continuously  used  It  therein; 
that  the  defendant,  through  its  agents  and 
employes,  disregarding  the  plaintiffs'  rights, 
had  filled  up  large  portions  of  the  ditch  above 
the  plaintiffs'  lands  and  diverted  all  the  wa- 
ter from  their  premises,  to  the  damage  of 
the  plaintiff  Smith  In  the  sum  of  $800.  There 
were  special  allegations  that,  by  reason  of 
such  diversion,  the  grass,  verdure,  garden, 
trees,  and  shrubbery  growing  on  Smith's 
lands  had  dried  up  and  died,  to  bis  damage 
in  the  sum  of  $2C0,  and  that  be  had  been 
compelled  to  pump  and  carry  all  the  water 
for  his  live  stock  and  poultry  and  for  domes- 
tic purposes  in  bis  residence,  to  bis  damage 
in  the  sum  of  $240.  There  were  separate  al- 
legations of  diversion  of  the  water  from  and 
damage  to  the  lands  of  tbe  other  plaintiffs. 
The  prayer  in  tbe  complaint  asked  for  an 
order  of  tbe  court  compelling  tbe  defendant 
to  open,  repair,  and  clean  out  tbe  S.  O.  Wells 
ditch  and  to  let  tbe  waters  of  tbe  plaintiffs 
flow  through  it  undisturbed  to  their  lands,  for 
damages  to  them  In  separate  amounts  and  for 
general  relief.  A  demurrer  to  this  complaint 
on  the  grounds,  among  others,  that  there  was 
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a  misjoinder  of  parties  plaintiff,  and  tbat 
they  had  no  Joint  or  common  Interest  In  the 
subject-matter  or  in  the  damages  or  relief 
sought  to  be  recovered,  that  several  causes 
of  action  had  been  improperly  Joined,  and 
that  the  alleged  causes  of  action  of  the  sev- 
eral plaintiffs  were  independent,  was  sus- 
tained by  the  court.  An  amended  complaint 
was  filed,  naming  Smith  alone  as  plaintiff, 
alleging  that  he  was  the  owner  of  the  same 
lots  and  water  as  claimed  by  him  In  the  first 
complaint,  and  that  he  was  entitled  to  have 
It  flow  through  the  S.  O.  Wells  ditch  to  his 
premises,  and  alleging,  as  before,  that  it  had 
been  filled  up  and  the  water  diverted  by  the 
defendant,  and  special  damages  to  him  for 
the  same  cause  and  In  the  same  amount  as  in 
the  original  complaint  and  general  damages 
for  the  same  diversion  in  a  different  amount. 
He  demanded  to  have  the  title  quieted  to  the 
water  and  water  rights,  ditch  and  ditch 
rights,  and  privileges  belonging  and  appur- 
tenant to  his  lands  and  premises,  and  for 
damages,  costs,  and  general  relief.  The  de- 
fendant filed  a  demurrer  to  the  amended  com- 
plaint, which  was  sustained,  and  moved  to 
have  It  stricken  from  the  files,  on  the  ground 
that  It  was  an  attempt  to  change  the  parties 
mentioned  in  the  original  complaint  and  the 
nature  of  the  original  complaint  of  which  if 
puriwrted  to  be  an  amendment.  This  motion 
was  granted  l)y  the  court.  The  trauscrlpt  on 
appeal,  in  two  volumes,  one  designated  "Plain- 
tiff's and  Appellant's  Affidavit  on  Appeal," 
and  the  other  without  designation,  were  filed 
In  this  court  on  the  26th  day  of  February, 
1907,  and  the  appellant's  brief  was  filed  on 
the  same  day.  On  April  10th  respondent's 
brief  was  filed  in  this  court,  and  therein  It 
was  aslced  that  the  ai>peal  herein  be  dismiss- 
ed upon  the  ground  that  the  record  Is  not  in 
the  form  required  by  law.  On  April  11th  ap- 
pellant filed  notice  of  a  motion  to  have  re- 
spondent's brief  stricken  from  the  files  be- 
cause it  was  not  filed  within  the  time  required 
by  rule  11  of  this  court  (73  Pac.  xlv). 
Accordingly  two  questions  are  suggested — 
■whether  the  record  is  properly  certified,  and 
whether  the  respondent  has  waived  its  right 
to  have  the  appeal  dismissed  If  the  certifica- 
tion is  defective,  at  least  one  of  which  It  is 
essential  to  determine. 

In  the  volume  of  the  transcript  marked 
"PlaintifiTs  and  Appellant's  AflSdavit  on  Ap- 
peal" copies  of  papers  and  proceedings  of  the 
court  are  set  out  and  stated  in  the  form  of 
an  affidavit  by  the  plaintiff,  followe<l  by  a 
certificate  of  the  district  Judge  that  "the  fore- 
going is  the  plaintiff's  original  affidavit  on  ap- 
peal and  identified  as  such,"  and  by  the  cer- 
tificate of  the  county  clerk  of  similar  effect. 
The  other  and  undesignated  volume  of  the 
transcript  seems  to  contain  original  papers 
which  are  followed  by  the  certificate  of  the 
clerk,  certifying  that  It  contained  all  of  the 
original  files  and  papers,  excepting  the  affida- 
vit on  appeal,  including  the  original  Judgment 
roll,  original  complaint,  amended  complaint, 


demurrers,  and  other  papers.  There  wag  no 
certificate  by  the  Judge  that  the  statement 
had  been  allowed  and  was  correct,  snch  as  Is 
usually  attached  to  statements  on  appeal. 
In  the  absence  of  any  waiver  of  objections, 
the  affidavit  made  by  the  appellant  setting 
out  the  proceedings  of  the  court  would  be  In- 
sufficient, as  stated  In  Hart  v.  Spencer.  29 

Nev.  ,  89  Pac.  289.    As  has  been  held  by 

this  court,  the  methods  of  taking  appeals  are 
matters  of  purely  statutory  regulation.  Bnr- 
bank  v.  Rivers,  20  Nev.  81,  16  Pac.  430.  By 
analogy  only  bills  of  exception  properly  set- 
tled and  signed  by  the  Judge  and  records  com- 
plying with  the  statute  will  be  considered. 
State  V.  Mills,  12  Nev.  403;  State  v.  Hover, 
13  Nev.  17 ;  State  v.  Wilson,  5  Nev.  43 ;  State 
V.  Ah  Mook,  12  Nev.  369.  Following  this  rule, 
the  court  has  refused  to  receive  affidavits  to 
show  irregularities  or  proceedings  not  regu- 
larly certified.  State  v.  Baker,  8  Nev.  141; 
State  V.  McMahon,  17  Nev.  303.  30  Pac.  1000; 
State  V.  Larkin,  11  Nev.  314;  State  v.  Rod- 
erlgas,  7  Nev.  328 ;  State  v.  McLane,  15  Nev. 
345.  Under  rule  11,  respondent  Is  required 
to  file  and  serve  his  points  and  authorities  or 
brief  within  15  days  after  the  service  of  ap- 
pellant's brief,  and  a  failure  by  either  party 
to  file  his  brief  within  the  time  provided  is 
deemed  a  waiver  of  the  right  to  orally  argue 
the  case  or  to  recover  certain  costs,  and  un- 
der rule  8  exceptions  or  objections  to  the 
statement  or  transcript  must  be  taken  at  the 
first  term  after  the  transcript  is  filed,  and 
must  be  noted  in  the  written  or  printed  points 
of  respondent  and  filed  at  least  one  day  be- 
fore the  argument,  or  they  will  not  be  regard- 
ed. On  April  1st,  without  making  any  res- 
ervation, respondent  obtained  an  order  allow- 
ing it  10  days  within  which  to  file  Its  brief, 
and  this  and  the  fact  that  It  failed  to  file  Its 
brief  or  make  any  motion  to  dismiss  the  ap- 
peal within  15  days  after  the  filing  of  appel- 
lant's brief  we  deem  to  be  a  waiver  of  Its 
right  to  make  the  objections  offered  to  the 
transcript.  Johnson  v.  Wells,  6  Nev.  224,  3 
Am.  Rep.  245;  Truckee  Lodge  v.  Wood,  14 
Nev.  293.  The  notice  and  undertaking  on  ap- 
peal are  in  proper  form,  duly  certified  by  the 
clerk.  If  the  order  from  which  the  appeal 
is  taken  were  not  included  in  the  record,  its 
omission  would  be  fatal  and  could  not  be 
waived;  but  the  same  conclusion  and  re- 
sult does  not  follow  because  there  is  an  Ir- 
regularity in  the  manner  or  form  of  certifica- 
tion of  the  order  by  reason  of  its  presence 
nere  attached  to  the  specification  of  error  un- 
der an  affidavit,  a  well-recognized  method  of 
proof  in  general  practice,  to  which  is  at- 
tached the  certificate  of  the  clerk  and  district 
Judge  that  it  Is  appellant's  "Affidavit  on  Ap- 
peal," Instead  of  under  a  certificate  following 
the  language  of  the  statute. 

This  case  may  be  distinguished  from 
Marx  V.  I^ewls,  24  Nev.  306,  53  Pac.  000,  In 
that  the  defect  in  the  certification  here  is 
not  as  vital  as  the  question  Involved  there 
relating  to  the  absence  of  any  notice  or  bond 
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on  appeal.  If  an  Inference  may  be  drawn 
from  the  dicta  in  that  case  that  no  defects 
In  the  record  can  be  walred,  It  would  be 
opposed  to  these  decisions  of  this  court  In 
6  and  14  Ner.,  but  more  directly  It  Is  In 
conflict  with  the  opinions  of  the  Supreme 
Court  of  the  United  States  and  other  courts 
holding  that  the  lack  of  an  undertaking 
on  appeal  and  other  omissions  and  Irregulari- 
ties may  be  waived.  Kingsbury  v.  Buck- 
ner.  134  U.  S.  650,  10  Sup.  Ct.  638,  33  L.  Ed. 
1047:  Michel  v.  Meyer,  27  La.  Ann.  173; 
Weidner  v.  Matthews,  11  Pa.  336;  Gardner 
V.  Invesrtment  Co.,  129  Cal.  528,  62  Pac.  110; 
Thompson  t.  Lea,  28  Ala.  453;  Wheeler  v. 
Hurllneham,  137  Mass.  581;  Ross  v.  Ted- 
der, 10  Ga.  426;  Rowth  v.  Shumard  (Tex. 
Civ.  App.)  40  S.  W.  1079 ;  Hoagland  t.  Hoag- 
land,  18  Utah,  304,  54  Pac.  978;  Klrkpat- 
rlck  V.  Cooper,  89  111.  210;  Pace  v.  Lanier, 
25  Pla.  558,  6  South.  262;  Engle  t.  Rowan 
(Tex.  Civ.  App.;  48  S.  W.  757 ;  Norrls  v.  Mon- 
roe. 128  Mass.  386;  Bolton  v.  McKlnley, 
19  111.  404;  Wilson  v.  Kelly,  81  Pa.  411 ;  2 
Enc.  P.  &  P.  348;  2  Cyc.  882.  and  cases  there 
cited. 

Apparently  there  was  no  attempt  to  serve 
or  file  the  record  as  a  statement  on  appeal 
under  section  332  of  the  practice  act  (Comp. 
Laws,  {  3427),  which  provides  that,  when  the 
party  who  has  a  right  of  appeal  wishes  a 
statement  of  the  case  to  be  annexed  to  the 
record  of  the  judgment  or  order,  be  should 
prepare  and  file  such  statement  and  serve  a 
copy  thereof  on  the  adverse  party,  who  may 
file  proposed  amendments  thereto,  which  may 
be  settled  and  certified  by  the  Judge.  It 
would  seem  that.  Instead  of  following  these 
provisions,  plaintiff  Intended  to  proceed  un- 
der section  337,  which  provides  that  the  sec- 
tions to  which  we  have  referred  "shall  not 
apply  to  appeals  taken  from  an  order  made 
«pon  affidavit  filed,  but  such  aflldavit  shall 
be  annexed  to  the  order  In  the  place  of  the 
statement  mentioned  in  those  sections."  The 
language  quoted  was  not  intended  to  author- 
ize the  filing  of  records  on  appeal  set  out 
and  supported  by  an  affidavit  made  after  tbe 
order  of  tbe  lower  court  and  filed  here  for 
the  purpose  of  showing  Its  proceedings,  but 
rather  to  allow  a  simple  method  for  bring- 
ing into  this  court  for  review  orders  of  the 
district  court  made  upon  affidavits  filed  there- 
in previous  to  tbe  making  of  such  orders  by 
filing  as  the  record  on  appeal  copies  of  such 
orders  attached  to  tbe  affidavits  on  which 
they  were  based,  supported  by  tbe  proper 
certificate  of  the  clerk.  However,  it  being 
conceded  that  the  record  is  not  sufficient  as 
a  statement  on  apixial  as  distingiilslied  from 
a  transcript,  if  there  were  doubt  as  to  ob- 
jections to  the  record  being  waived  because 
they  were  not  presented  in  time.  It  might  be 
claimed  that  the  order  in  the  lower  court 
by  analogy  was  made  upon  affidavit  because 
It  was  based  upon  the  complaint  and  amended 
complaint,  both  of  which  were  verified,  but 
more  properly  be  said  that  the  order  dis- 


missing tbe  complaint  was  In  tbe  nature 
of  a  final  judgment  which  might  be  reviewed 
on  the  judgment  roll  and  i)apers  certified  here 
by  the  clerk.  The  practice  act  distinguishes 
between  the  methods  of  certification  of  state- 
ments and  of  transcripts  on  appeal.  Irwin 
V.  Samson,  10  Nev.  282;  Ry.  Co.  v.  Johnson, 
7  Wash.  97,  34  Pac.  567.  Section  335  pro- 
vides: "The  statement,  when  settled  by  the 
judge  or  referee,  shall  be  signed  by  him,  with 
his  certificate  that  the  same  has  been  al- 
lowed and  is  correct.  When  the  statement  is 
agreed  upon  by  the  parties,  they  or  their 
attorneys  shall  sign  the  same,  with  their  cer- 
tificate that  It  has  been  agreed  upon  by  ^bem 
and  is  correct."  Section  340  provides:  "On 
an  appeal  from  a  final  judgment,  tbe  appel- 
lant shall  furnish  the  court  with  a  transcript 
of  the  notice  of  appeal,  and  the  statement, 
If  there  be  one,  certified  by  the  respective 
attorneys  of  the  parties  to  the  appeal,  or 
by  the  clerk  of  the  court.  On  an  appeal  from 
a  judgment  rendered  on  an  appeal,  or  from 
an  order,  tbe  appellant  shall  furnish  the 
court  with  a  copy  of  the  notice  of  appeal, 
the  judgment  or  order  appealed  from,  and 
a  copy  of  the  papers  used  on  the  hearing  In 
the  court  below,  such  copies  to  be  certified 
In  like  manner  to  be  correct"  The  amended 
complaint  did  not  add  any  new  cause  of 
action  or  a  new  party,  as  was  attempted  to 
be  done  In  the  cases  cited  by  the  respondent. 
The  allegations  of  the  amended  complaint 
relate  only  to  property,  acts,  and  matters 
set  out  in  the  original  complaint.  Both  de- 
manded damages  and  general  relief.  The 
fact  that  the  damages  are  not  asked  in  the 
same  amount  In  the  ditTerent  paragraphs  Is 
nothing  unusual  In  amended  complaints.  The 
prayer  In  the  amended  complaint  that  the 
title  be  quieted  Is  controlled  by  the  allega- 
tions which  were  similar  In  both  so  far  as 
the  plaintiff  Smith  is  concerned.  The  court 
conld  grant  any  relief  consistent  with  these 
allegations  or  with  those  In  an  answer,  'a 
part  of  the  plaintiffs  and  the  allegations  on 
their  behalf  relating  to  damages,  which  it 
had  been  held  by  the  court  on  demurrer  could 
not  be  joined,  were  omitted  In  the  amend- 
ed complaint  apparently  for  the  purpose  of 
bringing  It  within  the  order  of  the  court 
sustaining  the  demurrer.  Section  68  of  the 
practice  act  provides  that  "the  court  may, 
In  furtherance  of  Justice,  and  on  such  terms 
as  may  be  proper,  amend  any  pleadings  or 
proceedings  by  adding  or  striking  out  the 
name  of  any  party,"  and  section  71  that 
"the  court  shall  In  every  stage  of  an  action 
disregard  any  error  or  defect  In  the  plead- 
ings or  proceedings  which  shall  not  affect 
the  substantial  rights  of  the  parties." 

As  all  the  papers  on  which  the  court  acted 
are  before  us  under  proper  certification,  and 
Its  order  with  them  under  affidavit  and  cer- 
tification of  the  clerk  and  district  judge, 
which  do  not  comply  with  the  statute,  we 
think  the  latter  defects  should  be  deemed 
waived  because  no  objection  to  them,  or  mo- 
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tion  to  dismiss  the  appeal,  was  made  within 
15  days  as  required  by  the  rule,  nor  for 
more  than  40  days  after  the  flllug  of  the 
transcript  and  appellant's  brief,  nor  until 
after  respondent  had  without  reservation 
applied  for  additional  time  In  which  to  file 
Its  brief,  and,  as  the  complaint  states  a  good 
cause  of  action,  we  believe  It  Is  better  that 
this  technicality  be  so  considered  and  dis- 
regarded, to  the  end  that  a  trial  may  be  had 
and  the  rights  of  the  parties  more  speedily 
determined. 

The  order  dismissing  the  amended  com- 
plaint Is  reversed,  and  the  district  court  will 
allow  the  defendant  a  reasonable  time  In 
which   to  answer. 

SWEENEY,  J.,  concurs. 

NOBCfiOSS.  J.  (dissenting).  Conceding, 
for  the  purposes  of  this  case,  that  respond- 
ent's motion  to  dismiss  the  appeal  was  not 
filed  In  time,  and,  for  that  reason,  such  mo- 
tion cannot  be  considered,  nevertheless  I 
think  the  record  in  this  case  requires  a  dis- 
missal of  the  appeal  upon  the  court's  own 
motion.  What  the  appellant  designates  as 
his  "Affidavit  on  Appeal"  is  something  un- 
known to  our  practice,  and  Is  not  author- 
ized by  any  possible  construction  of  our 
civil  practice  act.     Hart  v.  Spencer.  29  Nev. 

.  »)  Pac.  289.    That  counsel  filed  his  so- 

onlled  "Affidavit  on  Appeal"  under  a  mla- 
conception  of  our  statute  is  clear.  While  I 
concede  that  defects  and  irregularities  In 
the  matter  of  an  appeal,  otherwise  regular, 
may  be  waived,  I  do  not  regard  the  present 
appeal  In  such  a  condition.  The  so-called 
"Affidavit  on  Appeal,"  having  no  authoriza- 
tion In  law,  is.  In  my  opinion,  a  nullity  and 
cannot  be  considered  for  any  purpose.  As 
the  other  volume  of  the  record,  taken  alone, 
does  not  present  anything  for  the  court's 
consideration,  I  think  the  appeal  should  be 
dismissed. 


FIXNEY  V.  AMEEICAN  BONDING  CO. 
(Supreme  Court  of  Idabo.     July  30.  1907.) 

On  petition  for  rehearing.    Denied. 

For  former  opinion,  see  90  Pac.  859. 

Neal  &  Kinyon  and  J.  T.  Morrison,  for 
appellant.  Frank  J.  Smith  and  W.  E.  Borah, 
for  respondent. 

SULLIVAN,  J.  This  case  was  dismissed 
on  the  motion  of  the  respondent  at  the  May, 
1007,  term  of  this  court,  on  the  ground  that 
the  transcript  on  appeal  was  not  filed  and 
served  in  the  time  provided  by  paragraph  9 
of  rule  27  of  the  rules  of  this  court  (32  Pac. 
v).  The  facts  in  the  case,  so  far  as  the  de- 
cision on  the  motion  is  concerned,  are  sutfl- 
ciently  stated  in  the  opinion  on  the  motion. 
80  Pac.  859. 

It  is  earnestly  contended  by  counsel   for 


the  appellant  that  the  court  has  misappre- 
hended the  facts  and  misapplied  the  law 
which  ought  to  obtain  on  those  facts.  It  is 
contended  that,  during  all  the  time  that  the 
case  was  pending  in  the  United  States  court, 
the  proceedings  in  the  state  court  were 
coram  non  Judlce  and  void;  and  counsel  for 
appellant  cite  Mclver  v.  Florida  Central  & 
P.  B.  Co.,  Co  L.  B.  A.  437,  110  Ga.  223,  36 
S.  E.  775,  and  Kem  v.  Huidekoper,  103  U.  S. 
485,  26  L.  Ed.  354.  In  the  last  case  above 
cited  it  is  held  that  a  proper  removal  of  the 
cause  from  a  state  court  to  a  United  States 
court  divests  the  state  court  of  Jurisdiction; 
but  In  the  case  at  bar  the  Circuit  Court  of 
Appeals  held  that  the  United  States  court 
had  acquired  no  jurisdiction  by  the  attempted 
removal,  and  hence  the  removal  was  not  a 
proper  one.  Aside  from  that,  counsel  for  ap- 
pellant api>eared  in  the  state  court  after  the 
attempted  removal,  tried  the  case  there,  and, 
after  judgment  had  been  rendered  against  the 
appellant,  attempted  to  take  an  appeal  to  this 
court  by  serving  notice  of  appeal  and  filing 
an  appeal  bond,  and  thereafter  .did  nothing 
further  in  the  matter  for  about  two  years. 
They  made  no  application  to  this  court  for 
an  extension  of  time  in  which  to  serve  and 
file  their  transcript  on  appeal.  They  can- 
not be  permitted  to  blow  both  hot  and  cold 
In  this  matter.  They  contend  in  one  breath 
that  the  state  court  had  no  Jurisdiction,  and 
again  they  claim  that  they  took  a  valid  ap- 
peal from  the  Judgment  of  the  state  court 
during  the  very  time  that  they  now  cont«id 
the  state  court  had  no  Jurisdiction  of  tli6 
case.  If  the  state  court  had  no  Jurisdiction, 
they,  of  course,  could  take  no  valid  appeal 
from  any  judgment  rendered  by  it;  but,  as 
we  view  it,  their  appeal  was  a  valid  appeal, 
because  the  case  had  not  been  properly  re- 
moved. 

Having  neglected  and  failed  to  comply 
with  the  rules  in  filing  tbetr  transcript  and 
In  pressing  their  appeal  for  more  than  two 
years  after  the  appeal  was  taken,  and  hav- 
ing utterly  failed  to  comply  with  the  rules 
of  this  court  in  preparing,  serving,  and  filing 
their  transcript  on  appeal,  the  petition  for  a 
rehearing  must  be  denied;  and  it  Is  so  or- 
dered. 

Air^SHIE,  C.  X,  concurs. 


STATE  V.  NEIL. 

(Supreme  Court  of  Idaho.     July  30,  1907.) 

On  petition  for  rehearing.     Denied. 
For  former  opinion,  see  90  Pac.  860. 

Bartch  &  Bagley  and  Snyder  &  Snyder, 
for  appellant.  J.  J.  Guheen,  Atty.  Gen.,  and 
Edwin  Snow,  for  the  State. 

SULLIVAN,  J.  This  is  a  petition  for  re- 
hearing. Under  the  provisions  of  section 
807C,  Bev.  St  1887,  when  the  Judgment  of 
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the  appellate  court  is  rendered  In  a  criminal 
case,  it  must  be  entered  in  tbe  minutes,  and 
a  certified  copy  of  tlie  entrj*  forthwith  remit- 
ted to  the  clerk  of  the  court  from  whicli  the 
appeal  was  talien.  It  wonld  seem  clear  from 
the  provisions  of  that  section  that  the  appel- 
late court  does  not  retain  Jurisdiction  In 
criminal  cases  after  the  Judgment  is  entered 
and  a  certified  copy  thereof  remitted  to  the 
trial  court;  for,  after  the  remittitur  goes 
down,  the  general  rule  Is  that  the  appellate 
court  has  no  further  Jurisdiction.  However, 
we  have  gone  through  the  petition  for  re- 
hearing, and  have  concluded  that  a  rehear- 
ing ought  not  to  be  granted,  even  if  this  court 
still  had  Jurisdiction  to  hear  such  petition. 

It  Is  urged  in  the  petition  that  the  coiirt 
misapprehended  the  facts  in  the  case;  that 
in  the  original  opinion  the  court  assumed  that 
the  prosecutrix  went  boat  riding  with  the  ap- 
pellant, when  according  to  the  evidence  she 
went  with  Macbeth.  It  is  admitted  In  the  pe- 
tition that  the  statement  in  the  transcript 
leaves  it  somewhat  ambiguous,  at  first  im- 
pres.sion,  as  to  which  person  went  Iwat  rid- 
ing with  the  prosecutrix.  It  is  clear,  at  any 
rate,  that  she  went  boat  riding  with  Mac- 
beth. The  defendant  testified  that  his  arms 
were  lame  from  rowing  the  boat;  but,  con- 
ceding that  the  defendant  did  not  take  the 
prosecutrix  boat  riding,  it  makes  no  differ- 
ence. The  evidence  is  amply  sufficient  to 
sustain  the  verdict  of  the  Jury. 

As  to  whether  there  were  scratches  upon 
the  defendant's  face,  there  Is  a  conflict  in 
the  evidence,  and  the  Jury,  no  doubt,  passed 
upon  that  question.  As  to  whether  the  par- 
ties locked  arms,  the  defendant  testified  that 
he  took  hold  of  the  prosecutrix's  arm,  and 
they  went  outside  and  walked  over  to  the 
bam,  where  the  mules  were  standing.  The 
evidence  also  shows  that  they  had  their  arms 
partly  around  each  other.  We  have  gone 
carefully  through  the  petition  for  rehearing 
upon  the  other  points  suggested,  and  are  sat- 
isfied that,  if  this  court  had  power  to  grant 
a  rehearing,  the  showing  Is  not  sufllclent  in 
this  case;  and  the  petition  for  a  rehearing 
must  be  denied. 

AILSHIE,  C.  J.,  conctirs. 


ARWINE  V.  BOAED  OF  MEDICAL  EXAM- 
INERS OP  CALIFORNIA  et  al. 
(L.  A.  2,009.) 

(Sapreme  Court  of  California.    July  8,  1907.) 

1.  Phtstcians  and  Surgeons  — License  to 
Practice— Cebtificates  of  Foreign  Med- 
iCAi.  Boards. 

St.  1901,  pp.  57,  59,  c.  51,  H  5,  6,  author^ 
ize  the  Ixiard  of  medical  examiners  to  license  an 
applicant  to  practice  after  examination,  or  with- 
out examination  on  presentation  of  a  certificate 
from  the  medical  examining  board  of  the  Dis- 
trict of  Columbia  or  any  state  or  territory 
whose  legal  requirements  at  the  time  of  issuing 


the  certificate  were  not  less  than  those  of  Cali- 
fornia at  the  time  such  certificate  was  presented 
for  registration  to  the  California  Iward.  Held, 
that  certificates  or  licenses  to  practice  medicine 
and  surKPry  {[ranted  by  the  board  of  examiners 
of  the  District  of  Columbia  and  the  state  of 
Indiana,  in  the  absence  of  proof  that  the  re- 
quirements of  such  Iwards  were  not  less  than 
those  of  California  at  the  time  the  certificates 
were  presented  for  registration,  were  insuffi- 
cient to  entitle  the  applicant  to  a  license  in  Cal- 
ifornia. 

2.  Mandamus— Burden  or  Proof. 

On  an  application  for  mandamus  against  a 
medical  txHtrd  to  compel  petitioner's  registra- 
tion as  a  physician  and  sui-geon  within  the  state, 
the  burden  is  on  the  petitioner  to  prove  such 
materia]  allegations  on  behalf  of  his  claim  as 
are  denied  by  the  answer. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  §  372.] 

3.  Constitutional     Law  —  Delegation    of 
LiEgislative  Power. 

St.  1901.  p.  50,  c.  51,  authorizes  the  state 
medical  board  to  accept  from  an  applicant  for 
registration  as  a  physician  and  surgeon  only 
such  a  diploma  as  is  issued  by  some  legally  char- 
tered medical  school,  the  requirements  of  which 
shall  have  been  at  the  time  of  granting  the  di- 
ploma in  no  particular  less  than  those  prescril)- 
ed  by  the  Association  of  American  Medical  Col- 
leges for  that  year,  was  not  void  as  an  improper 
delegation  of  legislative  power. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  i  99.] 

4.  Phtsicians  and  Surgeons  —  License 
— Qualifications— Proof. 

St.  1901,  p.  5(>,  c.  51,  authorizing  issuance 
of  licenses  to  practice  medicine  within  the  state, 
declares  that,  when  any  applicant  has  shown 
himself  possessed  of  the  qualifications  required 
"and"  has  successfully  passed  the  examination 
by  the  board,  the  certificate  must  be  issued,  etc. ; 
and  section  5  (page  57)  requires  the  production 
of  the  diploma  issued  by  some  legally  chartered 
medical  school,  the  requirements  of  which  shall 
have  been  in  no  particular  less  than  those  pre- 
scribed by  the  Association  of  American  Medical 
Colleges  of  that  year,  or  satisfactory  evidence 
of  having  possessed  such  diploma  or  a  license 
from  a  legally  constituted  institution  granting 
medical  and  surgical  licenses  only  on  actual  ex- 
amination or  satisfactory  evidence  as  having 
possessed  such  a  license.  Held,  that  such  act 
required  both  a  diploma  or  license  and  an  exam- 
ination by  the  board. 

In  Bank.  Application  by  James  T.  Arwlne 
for  writ  of  mandamus  against  the  board  of 
medical  examiners  of  tbe  state  of  California 
and  the  members  of  the  board,  etc.  An 
order  was  entered  granting  the  relief  pray- 
ed by  tlie  District  Court  of  Appeal,  and  the 
case  was  transferred  to  the  Supreme  Court 
for  hearing  In  bank.    Writ  denied. 

Wallace  W.  WIdeman  and  Benjamin  P. 
Welch,  for  plaintiir.  William  C.  Talt,  George 
B.  Becke,  and  Charles  S.  Wheeler  (J.  P. 
Bowie,  of  counsel),  for  defendants. 

ANGELLOTTI,  3.  This  is  an  application 
for  a  writ  of  mandamus  directed  to  the  de- 
fendants requiring  them  to  issue  to  the  plain- 
tiff a  certificate  to  practice  medicine  and 
surgery  in  the  state  of  California.  The  ap- 
plication was  originally  made  to  the  District 
Court  of  Appeal  for  the  Second  District 
The  matter  was  submitted  for  decision  to 
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that  court  upon  the  afBdavits  filed  by  plain- 
tiff at  the  Institution  of  the  proceeding  and 
the  verified  answer  of  the  defendants  there- 
to. That  court  gave  judgment  for  plaintiff, 
directing  the  issuance  of  the  writ  as  prayed. 
In  its  opinion  that  court  found  as  a  fact  that 
plaintlfC  had  successfully  passed  the  exami- 
nation required  by  the  provisions  of  the  act 
for  the  regruiation  of  the  practice  of  medicine 
and  surgery.  St.  1901,  p.  56,  c.  51.  On  peti- 
tion for  a  hearing  in  this  court,  an  order  was 
made  by  us  Tacating  such  judgment  and 
directing  that  the  proceeding  be  heard  and 
determined  by  this  court  The  matter  has 
now  been  submitted  to  us  for  decision,  as  It 
was  to  the  District  Court  of  Appeal,  upon 
the  affidavits  and  answer,  and  the  stipulation 
of  counsel  for  defendants,  made  upon  the 
oral  argument,  that  as  to  the  facts  of  the 
case  the  opinion  of  the  District  Court  of 
Appeal  may  be  accepted  as  correct 

The  right  of  the  plaintiff  to  the  certificate 
sought  by  him  was  dependent  upon  bis  com- 
pliance with  the  provisions  of  the  act  al- 
ready referred  to.  That  act  required  that,  in 
order  to  procure  such  certificate,  he  must 
produce  before  the  board  of  medical  ex- 
aminers, in  addition  to  satisfactory  testimo- 
nials of  good  moral  character,  a  "diploma  is- 
sued by  some  legally  chartered  medical 
school,  the  requirements  of  which  medical 
school  shall  have  been  at  the  time  of  grant- 
ing such  diploma.  In  no  particular  less  than 
those  prescribed  by  the  Association  of  Amer- 
ican Medical  Colleges  for  that  year,  or  satis- 
factory evidence  of  having  possessed  such  a 
diploma,  or  a  license  from  some  legally  con- 
stituted institution  which  grants  medical  and 
surgical  licenses  only  upon  actual  examina- 
tion, or  satisfactory  evidence  of  having  pos- 
sessed such  a  license."  It  further  required 
that,  in  addition  to  the  presentation  of  such 
credentials,  the  applicant  must  be  personally 
examined  by  such  board  of  medical  examin- 
ers and  successfully  pass  snch  examination. 
It  farther  provided  that  such  board  might, 
in  its  discretion,  accept  and  register,  without 
examination  of  the  applicant,  any  certificate 
which  shall  have  been  issued  to  tbe  appli- 
cant by  the  medical  examining  board  of  tbe 
District  of  Columbia  or  any  state  or  terri- 
tory of  the  United  States,  provided  that  the 
legal  requirements  of  such  medical  examin- 
ing board  shall  have  been,  at  tbe  time  of 
Issuing  such  certificate,  in  no  degree  or 
particular  less  than  those  of  California  at 
the  time  when  such  certificate  shall  be  pre- 
sented for  registration  to  the  board  created 
by  this  act  Sections  5,  0,  pp.  57,  59,  of  said 
act  The  affidavits  filed  by  plaintiff  in  in- 
stituting this  proceeding  contained  allega- 
tions showing  a  sufflcient  compliance  with 
these  provisions  to  entitle  him  to  a  certifi- 
cate. These  allegations  were  denied  by  the 
answer  in  two  material  matters,  viz.:  As  to 
tbe  sufflciency  of  the  credentials  presented 


by  him  with  his  application  for  ft  certificate, 
and  as  to  the  satisfactory  character  of  his 
examination  as  to  qualifications. 

Upon  the  question  as  to  the  satisfactory 
character  of  the  examination,  we  shall  as- 
sume that  the  Issue  must  be  determined 
in  favor  of  plaintiff  under  the  stipulation 
of  defendants'  counsel  as  to  the  effect  to  be 
given  to  the  opinion  of  the  District  Court  of 
Appeal  relating  to  the  facts  of  the  case.  In 
this  regard,  the  ultimate  fact  was  as  to  wheth- 
er or  not  the  plaintiff  had  successfully  pass- 
ed the  examination,  and  the  District  Court 
of  Appeal  explicitly  found  "that  the  plaln- 
tUTs  examination  was  successful." 

In  the  matter  of  credentials,  the  only  doc- 
uments alleged  by  the  affidavits  to  have 
been  produced  to  the  board  of  medical  ex- 
aminers were,  first  ft  diploma  Issued  to 
plaintiff  from  the  medical  department  of  the 
University  of  the  South  at  Sewannee,  Tenn., 
which  was  alleged  to  be  a  legally  chartered 
medical  school,  the  requirements  of  which  at 
the  thne  of  granting  the  diploma  were  In  no 
material  particular  less  than  those  prescrib- 
ed by  tbe  Association  of  American  Medical 
Colleges  for  that  year;  and,  second,  certifi- 
cates or  licenses  to  practice  medicine  and 
surgery  granted  by  the  boards  of  examiners 
of  tbe  District  of  Columbia  and  the  state  of 
Indiana.  As  to  the  latter,  it  was  not  al- 
leged nor  does  it  otherwise  appear  that  ei- 
ther of  such  boards  granted  licenses  "only 
upon  actual  examination,"  or  that  the  legal 
requirements  of  either  of  said  boards  were, 
at  the  time  It  issued  the  certificate,  in  no 
degree  or  particular  less  than  those  of  Cali- 
fornia at  the  time  when  such  certificates 
were  presented  tor  registration.  So  far  as 
the  record  before  us  shows,  these  certifi- 
cates were,  therefore,  insufficient  under  the 
requirements  of  the  act,  and  could  not  au- 
thorize the  granting  of  a  license  by  defend- 
ants. 

Concerning  the  diploma  from  tlie  medical 
department  of  the  University  of  the  South, 
the  allegations  as  to  the  requirements  of  the 
school  were  such,  as  we  have  seen,  as  to 
require  acceptance  of  the  diploma  Issued  to 
plaintiff  as  satisfactory,  viz.,  that  those  re- 
quirements were  in  no  particular  less  than 
those  prescribed  by  the  Association  of  Ameri- 
can Medical  Colleges  for  that  year.  This 
allegation  is,  however,  denied  by  defendants 
In  their  answer.  Tbe  Issue  of  fact  thus  made 
was  not  determined  by  tbe  District  Court  of 
Appeals;  that  court  saying  In  its  opinion 
that  upon  tbe  evidence  before  it  that  ques- 
tion of  fact  could  not  be  determined.  That 
opinion  does  not  state  any  evidence  which 
enables  us  to  determine  this  question,  and  no 
evidence  was  Introduced  before  us  upon  the 
issue.  The  burden  is,  of  course,  upon  the 
plaintiff.  In  a  proceeding  of  this  character, 
to  prove  snch  material  allegations  In  behalf 
of  his  claim  as  are  denied  by  tbe  answer. 
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The  finding  upon  this  iBsue  must,  therefore, 
be  against  plaintiff,  and  it  follows  that,  upon 
the  case  made  before  us,  the  diploma  must 
be  held  Insufficient  under  the  requirements 
of  the  act 

It  is  suggested  that  the  provision  of  the 
act  authorizing  the  acceptance  of  only  such 
a  diploma  as  is  issued  by  some  legally  cbar^ 
tered  medical  school,  "the  requirements  of 
which  medical  school  shall  have  been  at  the 
time  of  granting  such  diploma.  In  no  partic- 
ular less  than  those  prescribed  by  the  As- 
sociation of  American  Medical  Colleges  for 
that  year,"  Is  yold,  because  the  effect  there- 
of Is  to  delegate  to  this  association  a  power 
which,  it  is  claimed,  can  be  exercised  only 
by  the  Legislature  itself.  This  court  has 
recently  decided  to  the  contrary,  in  a  case 
where  a  similar  contention  was  made  and 
fully  considered.  Bz  parte  Oerino,  143  Cal. 
412,  417,  419,  77  Pac.  166,  06  L.  R.  A.  24d. 
It  is  urged  that  what  was  said  upon  this 
point  in  that  case  was  dictum.  We  do  not 
■o  consider  It;  but,  even  if  it  were,  we  see  no 
reason  for  receding  from  or  modifying  the 
Tiews  there  expressed,  and  we  adhere  thereto. 

It  is  farther  urged  that  the  act  should  be 
construed  as  rendering  an  applicant  entitled 
to  a  certificate  upon  his  passing  a  satisfac- 
tory examination,  eroi  though  he  falls  to 
produce  the  required  diploma  or  license;  In 
other  words,  that  the  act  entitles  him  to  a 
certificate  either  upon  the  production  of  a 
proper  diploma  or  license,  or  upon  passing 
a  satisfactory  examination.  Clearly  the  act 
win  bear  no  such  construction.  The  language 
of  the  provision  as  to  production  of  diploma 
or  license  is  such  as  to  necessarily  make  It 
applicable  to  every  case,  and  no  exception 
thereto  Is  declared  In  any  other  part  of  the 
act  This  provision  is  immediately  followed 
by  the  provision  as  to  examination,  which 
declares:  "In  addition  to  the  requirements 
above  set  forth,  each  applicant  for  a  certifi- 
cate must  be  personally  examined  as  to  his 
qnallflcatlona  to  practice  medldne  and  sur- 
gery," etc.  The  next  section  (6)  provides: 
"When  any  applicant  has  shown  himself  to 
be  possessed  of  the  qualifications  herein  re- 
quired, and  lias  aacceasfnlly  passed  the  said 
examination,  a  certificate  must  be  issued," 
etc.  In  the  face  of  audi  clear  and  unam- 
bignouB  language,  there  can  be  no  doubt  aa 
to  the  proper  construction  of  the  act  In  this 
regard.  A  diploma  or  license  coming  up  to 
the  requirements  of  the  act  is  essential  In 
every  case  to  the  right  to  a  certificate,  how- 
ever well  qualified  the  applicant  may  be  in 
other  respects. 

We  are  forced  to  the  conclusion  that  not- 
withstanding the  long  experience  of  plaintiff 
aa  a  practicing  physician  and  surgeon,  ex- 
tending over  a  period  of  more  than  10  years, 
and  notwithstanding  tbat  he  may  have  snc- 
cessfnliy  passed  the  examination  as  to  his 
qnallflcatkms  to  practice,  it  must  be  here 
held  that  he  has  failed  to  comply  with  the 
provisions  of  the  act  in  the  matter  of  pro- 
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dudng  a  proi>er  diploma  or  Hcense,  and, 
therefore,  that  he  most  fail  in  this  proceed* 
ing. 

The  application  for  a  writ  of  mandamu*  if 
denied. 

We  concur:    SHAW,  J.;  SLOSS,  J.;  HBN< 
SHAW.  J.;  LOniGAN,  J.;  McFABLAMO,  J, 


(Ul  Cal.  EM) 
LITTLE  T.  THATCHER.     (L.  A.  2,006.) 
(Supreme  Court  of  California.     July  26,  1007.) 

1.  ApptaI/— iHsmmcnsirr  Uwdkbtakino. 

A  notice  of  appeal  from  an  order  denying 
a  new  trial  is  not  supported  by  an  undertak- 
ing reciting  only  the  judgment  stating  that  it 
was  rendered  on  the  date  when  the  motion  for 
a  new  trial  was  overruled,  the  judgment  hav- 
ing been  rendered  eeveral  montba  before,  and 
reciting  a  desire  to  appeal  therefrom,  the  surety 
only  undertaking  tbat  appellant  will  pay  such 
costs  and  damages  as  may  be  awarded  agamst 
her  on  "said  appeal." 

2.  SAm— RiOHT  TO  Oou  Bbbob. 

The  recitals  In  an  undertaking  on  appeal 
must  identify  the  appeal  it  is  intended  to  sn^ 
port,  and,  if  they  do  not  do  so,  the  error  is  not 
curable  under  (%de  Civ.  Proc.  f  054,  prohibit- 
ing Um  dismlsssl  of  an  appeal  for  Insuffldeney 
of  the  undertaking,  if  a  good  one  be  filed  before 
the  hwtrlng  of  the  motion  to  dismiss. 

In  Bank.  Appeal  from  Superior  Court  Loa 
Angeles  County;    N.  P.  Conrey,  Judge. 

Action  by  W.  E.  Little  against  Catherine  lit 
Thatcher.  From  an  order  denying  a  new 
trial,  defendant  appeals,  and  plaintiff  moves 
to  dismiss  the  appeal.    Appeal  dismissed. 

Hahn  A  Hahn  and  Oavln  McNab,  for  appel- 
lant James  P.  Clark,  M.  M .  Ifeyers,  Borden 
&  Carbart  Chas.  L  Bateheller,  B.  B.  Mellette, 
J.  R.  Wilder,  Lawler,  Allen  *  Van  Dyke,  A. 
L  &  J.  B.  Stephens,  and  John  W.  Shenk,  foC 
respondent 

BBATTY,  0. 3.  This  is  a  motloa  to  dlsmUa 
an  appeal  baaed  upon  the  grounds,  first  that 
the  transcript  was  not  served  on  the  re- 
spondents; second,  that  no  sufficient  tran- 
script was  filed;  and,  third,  that  the  notice 
of  appeal  is  not  supported  by  an  undertaking; 
Aa  to  the  first  ground,  it  is  now  admitted  that 
the  printed  transcripts  were  duly  served. 
As  to  the  second,  the  objection  is  obviated  bj 
the  filing  of  a  supplemental  transcript  bj 
leave  of  the  court  The  only  question  remain- 
ing relates  to  the  $300  undertaking  on  ap* 
peal.  The  judgment  in  the  action  was  ren- 
dered and  entered  February  20,  1906.  A  mo- 
tion for  a  new  trial  was  denied  October  12, 
1906,  after  the  time  for  appealing  from  the 
Judgment  had  expired.  On  the  22d  of  Octo- 
ber two  of  the  defendants  gave  notice  of  an 
appeal  from  that  order,  and  within  the  time 
allowed  by  law  filed  the  following  undei^ 
taking:  "Whereas,  In  an  action  in  the  stH 
perlor  court  of  the  county  of  Los  Angeles, 
state  of  California,  judgment  was  on  the  12tb 
day  of  October,  1906,  rendered  by  the  said 
court  In  favor  of  the  defendants  and  against 
the  plaintiffs  for  the  sum  of  $1700  principal ; 
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and,  whereas,  the  said  defendants  are  dis- 
satisfied with  the  said  Judgment  and  desir- 
ous of  appealing  therefrom  to  the  District 
C!ourt  of  Appeals  of  California:  Now,  there- 
fore, In  consideration  of  the  premises,  and  of 
such  appeal,  the  National  Surety  Company 
of  New  York,  a  corporation  having  its  prin- 
cipal place  of  business  In  the  city  of  New 
Tork,  state  of  New  York,  and  having  com- 
plied with  all  the  requirements  of  the  laws 
of  the  state  of  California  respecting  such  cor- 
porations, does  hereby  undertake  In  the  sum 
of  three  hundred  dollars  ($300)  and  promises 
on  the  part  of  the  appellant  that  said  appel- 
lant will  pay  all  damages  and  costs  which 
may  be  awarded  against  them  on  said  appeal, 
or  on  a  dismissal  thereof  not  exceeding  the 
aforesaid  sum  of  three  hundred  dollars  $300.- 
00,  to  which  amount  It  acknowledges  itself 
bound." 

The  undertaking,  it  will  be  observed,  re- 
cites only  the  judgment,  and  states  that  it 
was  rendered  on  the  date  when  the  motion 
for  a  new  trial  was  overruled.  It  recites  the 
desire  of  the  said  defendants  to  appeal  there- 
from, and  the  surety  only  undertakes  that  the 
appellants  will  pay  such  costs  and  damages  as 
may  he  awarded  against  them  on  "said  ap- 
peal." Clearly  It'  Is  insufficient  In  terms  to 
support  the  appeal  from  the  order ;  but,  since 
an  undertaking  in  proper  form,  approved  by 
one  of  the  justices  of  this  court,  was  filed  be- 
fore the  hearing  of  the  motion  to  dismiss, 
the  question  to  be  decided  Is  whether  the  un- 
dertaking originally  filed  was  merely  Insuffi- 
cient within  the  meaning  of  section  9.>1  of  the 
Code  of  Civil  Procedure,  and  the  fault  cura- 
ble by  the  approval  and  filing  of  a  new  one, 
or  whether  with  respect  to  the  appeal  from 
the  order  it  was  in  effect  no  undertaking  at 
all.  In  a  number  of  cases  heretofore  decided 
this  court  has  held  that  the  recitals  in  an  un- 
dertaking on  appeal  must  identify  the  appeal 
which  It  Is  Intended  to  support,  and  that  if 
they  fall  to  do  so  the  error  Is  Incurable. 
See  Estate  of  Heydenfeldt,  119  Cal.  347,  51 
Pac.  543,  and  cases  there  cited.  See,  also, 
Pac.  Pav.  Co.  v.  Bolton,  89  Cal.  154,  26  Pac. 
650,  Schurtz  v.  Romer,  81  Cal.  244,  22  Pac. 
657,  and  cases  cited  under  this  case  in  the 
notes  to  California  Decisions.  I  have  never 
yielded  a  willing  assent  to  this  strict  con- 
struction of  the  statute,  but  the  rule  la  set- 
tled, and  there  does  not  seem  to  be  any 
ground  upon  which  this  case  can  be  distin- 
guished from  those  in  which  the  undertaking 
has  toeen  held  to  be  fatally  defective.  The 
fact  that  when  the  undertaking  was  executed 
the  time  for  appealing  from  the  judgment 
had  expired  and  that  the  only  appeal  by 
which  the  judgment  might  be  set  aside  was 
an  appeal  from  the  order,  the  fact  that  the 
date  of  the  Judgment  as  recited  shows  that 
the  surety  confused  the  judgment  and  the 
order,  and  all  the  extraneous  facts  in  the  case 
amount  to  nothing  in  the  face  of  the  doctrine 
upon  which  the  rule  la  founded;  the  doc- 
trine, that  is  to  say,  that  the  recitals  in  the 


undertaking  must  Identify  the  particular  ap- 
peal which  it  is  Intended  to  perfect 
The  appeal  is  dismissed. 

We  concur:  ANGELLOTTI,  J.;  SLOSS, 
J.;  SH.'VW,  J.;  LORIGAN,  J.;  HENSHAW, 
J.;    McFARLAND,  J. 


ISI  Cat.  544 
BELL  V.  STAACKE  et  al.     (L.  A.  1,852.) 
(Supreme  Court  of  California.    July  22,  1907.) 

1.  Appeal— DiSMissAi— New  Tbial— E^rEcr 
ON  Judgment. 

Wliere  an  appeal  from  a  judgment  is  dis- 
missed, the  judgment  is  vacated  by  a  subsequent 
order  grautiug  a  new  trial  on  appeal  from  an 
order  denying  the  same. 

2.  Saue — Specification  of  Ebrobs— Form. 

Appellant's  motion  for  a  new  trial  contain- 
ed 285  specifications  of  errors  of  law  occurring 
at  the  trial  as  to  which  appellant's  brief  con- 
tained only  a  reference  to  pages  "685-703" 
of  the  transcript,  making  such  pages  and  each 
and  all  of  the  si)ecificationa  of  errors  of  law 
therein  set  forth  a  part  of  its  specifications,  des- 
ignating each  of  toe  errors  as  grounds  for  re- 
versal of  the  order  denying  a  new  trial.  The 
transcript  merely  contained  bare  specifications 
of  alleged  errors,  and  ttiere  was  neittier  in  the 
transcript  nor  brief  any  reference  to  the  page 
or  folio  of  the  transcript  where  any  ruling  com- 
plained of  was  shown  nor  any  argument  in  sup- 
port of  the  alleged  errors  appeared.  Held,  that 
such  specifications  were  fatally  defective. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  $  3093.] 

Department  1.  Appeal  from  Superior 
Court,  Santa  Barbara  County;  J.  W.  Tag- 
gart,  Judge. 

Action  by  John  S.  Bell  against  George 
Staacke  and  others.  From  a  judgment  In 
favor  of  defendants  and  from  an  order 
denying  plaintiff's  motion  for  a  new  trial, 
be  appealed.  Appeal  from  judgment  dis- 
missed.   Order  affirmed. 

See  83  Pac.  245. 

Richards  &  Currier  and  J.  L.  Crittenden, 
for  appellant.  T.  Z.  Blakeman,  for  respond- 
ents. 

ANGELLOTTI,  J.  Plaintiff  brought  this 
action  against  defendant  Staacke,  and  the 
representatives  of  the  estate  of  Thomas  Bell, 
deceased,  to  obtain  a  decree  declaring  that  a 
tract  of  land  in  Santa  Barbara  county  con- 
taining 10,000  acres,  the  title  to  which  stands 
of  record  in  the  name  of  said  Staacke,  is 
held  by  him  In  trust  for  plaintiff,  and 
requiring  a  ctmveyance  thereof  to  him  by 
Staacke.  The  defendants,  by  answer  and 
cross-complaint,  alleged  that,  while  the  titie 
to  the  land  was  held  by  Staacke  in  trust  for 
plaintiff,  it  was  also  held  by  him  as  secnrity 
for  certain  advances  made  by  Thomas  Bell 
in  his  lifetime,  at  the  instance  and  for  the 
benefit  of  plaintiff,  and  asked  that  the  claim 
of  the  estate  against  the  land  be  enforced 
by  a  sale  thereof.  Upon  a  former  trial  the 
trial  court,  while  finding  that  plaintiff  was  in- 
debted to  the  estate  of  Thomas  Bell  in  the 
stun  of  $52,120.16  for  money  advanced  and 
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loaned  him  by  Thomas  Bell,  also  found  that 
the  land  was  held  by  Staacke  in  trust  solely 
for  plaintiff,  and  not  as  security  for  any  in- 
debtedness due  from  him  to  the  estate.  It 
therefore  gaye  personal  Judgmoit  only  in 
fayor  of  the  estate  against  plaintiff  for  the 
said  amount,  and  directed  a  conveyance  of 
the  land  by  Staaclce  to  plaintiff.  The  defend- 
ants apiiealed  from  the  judgment  and  from 
an  order  denying  their  motion  for  a  new 
trial.  The  appeal  from  the  Judgment  was 
dismissed  on  the  ground  that  the  same  had 
been  prematurely  taken.  Bell  t.  Staacke,  137 
CaL  307,  70  Pac.  171.  On  the  appeal  from 
the  order  denying  the  motion  for  a  new  trial, 
which  was  subsequently  heard,  it  was  de- 
cided by  this  court  that  the  evidence  was 
insufficient  to  sustain  the  conclusion  of  the 
trial  court  that  the  land  was  not  held  as 
security  for  the  payment  of  the  Indebtedness 
due  Thomas  Bell  from  plaintiff;  it  being 
declared  after  a  careful  view  of  the  evi- 
dence contained  in  the  record  that  such 
evidence  showed  without  substantial  conflict 
that  the  land  was  conveyed  to  Staacke  to  be 
held  by  him  as  security  for  the  payment  by 
plaintiff  to  Thomas  Bell  of  all  sums  of 
money  theretofore  advanced  or  thereafter  to 
be  advanced  to  plaintiff  by  said  Thomas  Bell. 
The  order  denying  defendants'  motion  for  a 
new  trial  was  reversed,  except  as  to  the 
issues  relative  to  the  amount  of  indebtedness 
due  the  estate  from  plaintiff,  and  the  cause 
remanded  for  a  new  trial  except  as  to  the 
issues  last  referred  to.  Bell  ▼.  Staadte,  141 
Gal.  180,  74  Pac.  774.  Upon  the  new  trial, 
which  was  had  on  the  same  pleadings,  with- 
out change  or  amendment  of  any  kind  there- 
in, the  court  found  in  favor  of  defendants 
upon  the  Issues  tendered  by  the  answer  and 
cross-complaint,  and  determined  that  Staacke 
holds  the  land  in  trust,  first,  as  security  for 
the  payment  of  the  sums  due  the  estate, 
amounting  with  Interest  accrued  on  the 
$62,120.15  Indebtedness  to  ^,101.07;  and, 
second,  in  trust  for  the  use  and  benefit  of 
plaintiff.  Judgment  was  given  for  the  sale 
of  the  land  for  the  payment  of  the  indebted- 
ness, together  with  costs  and  accruing  In- 
terest. Plaintiff  appealed  from  such  judg^ 
ment  and  from  an  order  denying  his  motion 
for  a  new  trial,  but  the  appeal  from  the 
judgment  has  heretofore  been  dismissed. 

It  Is  contended  that  the  evidence  on  the  re- 
trial was  insufflclent  to  sustain  any  of  the 
material  findings  In  favor  of  defendant  An 
examination  of  the  486  pages  of  the  printed 
transcript  containing  the  evidence  given  on 
the  retrial  shows  that  the  evidence  before 
the  court  was  practically  the  same  as  that 
given  on  the  former  trial.  Most  of  the  tes- 
timony given  consisted,  by  stipulation,  of 
transcriptions  of  the  reporter's  notes  taken 
at  the  former  trial,  and  the  additional  evl- 
dMioe  Introduced  did  not  materially  affect 
the  situation.  The  evidence  was  amply  sufD- 
•loit  to  support  all  the  material  allegations. 


The  brief  of  counsel  for  plaintiff  contains 
a  statement  of  facts  which  they  claim  were 
admitted  by  the  pleadings,  and  wliicb,  they 
further  claim,  are  In  some  respects  contrary 
to  the  findings.  This  matter  was  available 
to  plaintiff  on  the  former  appeal  in  support 
of  the  decision  on  the  facts  there  under  re- 
view; there  having  been  no  change  In  the 
pleadings.  We  have  examined  the  record  In 
the  light  of  this  statement  of  counsel,  and 
find  no  admission  in  the  pleadings  contrary 
to  any  finding  of  fact,  unless  the  pleadings 
show  an  admission  that  on  or  about  March 
6,  1889,  the  plaintiff  and  Thomas  Bell  by 
consent  rescinded  the  agreement  relating  to 
the  holding  hy  said  Thomas  Bell,  as  security 
for  plalntilTs  indebtednem,  of  the  Grover 
notes  and  morl^ages,  which  agreement  Itt 
described  in  the  former  opinion.  141  Gal. 
197.  The  allegation  to  this  effect  was  made 
in  one  of  plaintlfTs  amendments  to  plaintiff's 
amended  and  supplemoital  complaint,  and 
It  is  claimed  that  the  allegation  was  not 
denied.  It  was  apparently  treated  at  the 
trial  as  denied,  and  evidence  was  received 
thereon,  the  trial  court  finding  against  the 
allegation.  This  matter  is,  however,  of  no 
importance  on  this  appeal.  It  may  be  as- 
sumed that  the  rescission  of  this  agreement 
as  to  the  Grover  notes  and  mortgages  was 
made  as  alleged,  and  there  is  still  ample 
evidence  to  support  the  material  findings  of 
the  court  as  to  the  terms  and  conditions  upon 
which  the  land  In  dispute  was  placed  In  the 
name  of  Staacke.  If  the  court  had  found  in 
accord  with  such  allegation  of  rescission, 
instead  of  against  It,  such  finding  would 
have  been  simply  a  finding  as  to  a  specific 
fact  not  necessarily  inconsistent  with  the 
findings  as  to  the  agreement  and  understand- 
ing upon  which  the  land  was  placed  in  the 
name  of  Staacke.  "What  we  have  said  on 
this  point  sufficiently  disposes  also  of  the 
claim  that,  by  reason  of  said  alleged  admis- 
sion, the  decision  is  against  law,  and  the 
claim  that,  for  the  same  reason,  the  findings 
do  not  support  the  Judgment.  It  should  be 
observed,  however,  that  questions  as  to  the 
sufficiency  of  the  findings  to  support  the 
Judgment  cannot  be  considered  on  an  appeal 
from  an  order  granting  or  denying  a  motion 
for  a  new  trial. 

A  claim  that  the  superior  court  had  no 
Jurisdiction  to  retry  this  case,  notwith- 
standing that  It  was  remanded  by  this  court 
for  a  new  trial.  Is  based  on  the  fact  that  the 
appeal  from  the  former  Judgment  in  favor 
of  plaintiff  was  dismissed.  This,  it  Is  said, 
constituted  an  affirmance  of  the  Judgment 
preventing  the  subsequent  giving  of  any 
other  Judgment  But  a  Judgment  even  al- 
though expressly  affirmed  on  appeal,  is  va- 
cated by  an  order  granting  a  new  trial.  Sen 
Swett  V.  Grey,  141  Gal.  83,  88,  74  Pac.  661. 

There  are  286  specifications  of  errors  in 
law  occurring  at  the  trial  made  in  the  state- 
ment on  motion  for  a  new  triaL    As  to  these^ 
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all  that  Is  said  in  tbeir  brief  by  counsel  for 
plaintiff  la  that  they  "hereby  specially  and 
respectfully  refer  to  pages  685  to  703  of 
the  transcript  as  to  the  specification  of  er- 
rors in  law  occurring  at  the  trial  and  ex- 
cited to  by  the  plaintiff,  and  hereby  make 
said  pages  of  the  transcript,  and  each  and 
all  of  the  specifications  of  errors  of  law 
therein  set  forth  a  part  of  this  point  and  of 
these  points  and  authorities  as  if  set  forth 
at  length  herein,  and  we  hereby  point  out 
and  designate  each  of  said  errors  so  specified 
as  one  of  the  grounds  upon  which  appellants 
claim  the  right  to  a  reversal  of  said  order 
denying  a  new  trial."  The  portions  of  the 
transcript  thus  referred  to  contain  simply 
the  bare  specifications  of  alleged  errors. 
There  is  neither  in  transcript  nor  brief  any 
reference  to  the  page  or  folio  of  the  723- 
page  transcript  where  any  ruling  complained 
of  is  shown,  or  any  argument  In  support  of 
the  claim  that  the  trial  court  erred  to  plain- 
tiff's prejudice  in  any  of  these  rulings.  Un- 
der such  circumstances  we  arb  justified  in 
disregarding  such  claim  altogether.  See 
People  V.  Wo,  120  Cal.  294,  297,  52  Pac  833; 
Whyte  ▼.  Rosencrantz,  123  Cal.  634,  642,  56 
Pac.  436,  69  Am.  St  Rep.  90;  People  v. 
Gibson,  106  Cal.  458,  475,  39  Paa  864;  People 
V.  Daniels,  105  Cal.  262,  264,  38  Pac.  720; 
Wheelock  v.  Godfrey,  100  Cal.  678,  589,  35 
Pac.  317;  Neylan  v.  Green,  82  Cal.  128,  23 
Pac.  42;  West  v.  Crawford,  80  Cal.  19,  33, 
21  Pac.  1123.  It  Is  proper  to  say,  however, 
that  in  our  examination  of  the  evidence  con- 
tained in  the  record  we  have  discovered  no 
erroneous  ruling  on  the  part  of  the  trial 
court 

The  order  denying  plalntllTB  motion  for  a 
new  trial  Is  afilrmed. 

We  concur:  SLOSS.  J.;  SHAW.  J, 


ui  Cal.  sot 

CHAPMAN  T.  MOORE  et  al.    (I*  A-  1,881.) 

(Supreme  Court  of  California.    July  16,  1907.) 

1.  Abatxueht  akd  Bevivai/— Othxb  Acmoii 
Perdino. 

Evidence  that  a  prior  suit  to  quiet  title  to 
the  same  lot  against  the  same  parties  bad  been 
brought  by  plaintiff's  predecessor  in  interest, 
and  was  pending  as  to  defendants  S.  when  the 
present  action  for  the  same  relief  was  brought 
against  them  and  others,  was  sufficient  to  enti- 
tle them  to  the  abatement  of  the  present  ac- 
tion. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  1,  Abatement  and  Revival,  8S  73,  76.] 

2.  PnocBss— Pdblioatioh  —  SmoioNs  —  Axn- 

DAVIT. 

An  affidavit  for  publication  of  a  summons 
against  nonresidents  recited  that  they  had  been 
sought  for  to  obtain  serrice,  but  after  diligent 
search  and  inquiry  could  not  be  found  within  the 
state.  It  then  proceeded  to  show  the  kind  of 
search  and  inquiry  that  had  been  made;  that 
the  affiant  had  made  inquiry  of  all  persons 
from  whom  he  could  expect  to  obtain  Informa- 
tion as  to  the  residence  of  the  defendants,  to- 
gether with  the  names  of  the  persons  of  whom 
be  made  inquiries,  and  why  be  expected  them  to 


know  of  the  defendants'  whereabonts.  Beld, 
that  the  affidavit  constituted  a  substantial  com* 
pliance  with  Code  Civ.  Proc  i  412,  authoricing 
service  by  publication  where  tlie  person  songht 
to  be  served  "cannot  after  due  diligence  be  found 
within  the  state,"  though  the  affidavit  failed  to 
expressly  state  the  resolt  of  the  affiant's  in- 
quiries. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die, 
vol.  40,  Process,  |  lia] 

8.  JnDQVERT— QuiKrmo  Tnxc— Enncor  as 

Evidence. 

Where  a  Judgment  In  a  suit  to  quiet  title 
determined  that  a  party  to  the  action  was  the 
owner  of  tlie  property  in  controversy,  such  Jadg* 
ment  was  admissible  in  evidence  in  l)elialf  of  a 
party  claiming  under  the  judgment  and  subse- 
quently asserting  a  claim  to  the  property  affect- 
ed by  it,  as  a  link  in  his  chain  of  title  as 
against  persons  not  parties  nor  privies  olaiming 
an  interest  in  the  property. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dis, 
vol.  30,  Judgment  {  1233.] 

Department  2.  Appeal  from  Superior  Conrt; 
Los  Angeles  County ;   P.  Conrey,  Judge. 

Action  by  William  Chapman  against  O.  A. 
Moore  and  others.  From  a  Judgment  in  fa- 
vor of  defendants,  and  from  an  order  deny^ 
ing  plaintiff's  motion  for  a  new  trial,  he  ap- 
peals. Afllrmed  as  to  defendants  Strohm 
and  reversed  as  to  defendant  Moore. 

Charles  Lantz,  for  appellant  William 
Chambers,  for  respondents. 

liORIGAN,  J.  This  action  was  originally 
commenced  by  M.  M.  Davis  as  plaintiff,  and 
subsequent  to  its  commencement  the  present 
plaintiff,  William  Chapman,  was  substitnted 
In  the  superior  court  for  said  Davis  as  plain- 
tiff. The  action  was  brought  to  quiet  title 
to  lot  4  in  block  C  of  th«  Sunset  tract  In  the 
city  of  liOB  Angeles;  the  plataittff  making  tlie 
usual  allegations  of  ownership  of  the  prop- 
erty, and  the  defendants  asserting  dalma 
thereto  adverse  to  him.  The  defendant  O.  A. 
Moore,  in  her  answer,  denied  the  alleged  own* 
ership  of  plaintiff,  and  asserted  ownership  oC 
the  lot  to  be  in  herself.  The  defendants 
Strohm,  In  a  separate  answer,  also  denied  tiM 
ownership  of  plaintiff,  and  asserted  that 
the  defendant  Susan  Strohm  was  the  owner 
of  the  property.  These  latter  defendants  a)« 
so  pleaded  in  abatement  of  the  present  ao> 
tion  the  pendency  of  a  prior  action  brouglit 
against  them  by  M.  M.  Davis  to  quiet  title  to 
this  same  lot  Upon  the  trial  the  court  found 
In  favor  of  the  defendants  Strohm  on  their 
plea  of  abatement  found  also  that  plalntlfB 
was  not  the  owner  of  the  property,  and  entei^ 
ed  Judgment  that  the  action  abate  as  to  the 
Strohms,  and  In  favor  of  O.  A.  Moore  for 
her  costs.  Plaintiff  appeals  from  the  Judg- 
ment and  an  order  denying  a  motion  made  by 
him  for  a  new  trial.  On  the  trial  of  the 
cause  the  only  evidence  presented  upon  the 
issue  of  ownership  of  the  property  was  that 
offered  by  the  plaintiff.  No  evidence  was  of- 
fered by  the  defendants  at  all  save  by  the 
Strohms  in  support  of  their  plea  in  abate- 
ment 

As  grounds  for  a  reversal  it  la  insisted  bj; 
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appellant  that  tbe  court  erred  In  sustaining 
the  plea  of  abatement  Interposed  by  the 
Strohms,  that  It  erred  also  In  rejecting  cer- 
tain evidence  offered  by  plaintiff,  and  that 
the  finding  of  the  court  that  plaintiff  was 
not  the  oTraer  of  the  property  in  dispute  was 
not  Justified  by  the  evidence. 

As  to  the  plea  in  abatement:  This  was 
the  first  issue  tried  by  the  court.  In  support 
of  It  the  Strohms  offered  In  evidence  the  rec- 
ord in  the  suit  of  M.  M.  Davis  v.  B.  E.  NInde, 
Samuel  Strohm,  Susnn  Strohm,  William  Pat- 
terson et  al.,  which  showed  that  a  suit  to  qui- 
et title  to  the  same  lot  Involved  in  the  action 
then  on  trial  was  commenced  February  8, 
1903  (the  complaint  In  this  action  was  filed 
August  27.  1904),  and  was  then  pending  ae  to 
the  said  defendants  Strohm.  This  was  the 
only  evidence  offered,  and  at  Its  conclusion  a 
motion  was  made  on  behalf  of  said  defend- 
ants Strohm,  on  such  showing,  to  have  this 
action  as  to  them  dismissed,  which  was 
granted.  The  showing  was  suflfldent  to  sus- 
tain the  plea  and  npon  It  the  Strohms  were 
entitled  to  have  the  subsequent  action  against 
them  abated.  Section  430,  subd.  3,  Code  Civ. 
Proo.,  and  section  433,  Code  Civ,  Proc. 
The  Strohms  by  this  order  of  the  court  having 
been  dismissed  from  the  case,  the  trial  then 
proceeded  between  the  plaintiff  and  the  de- 
fendant Moore.  To  sustain  his  title  against 
her,  plaintiff  offered  In  evidence,  among  oth- 
er documents,  a  certificate  of  sale  of  said 
property  made  July  8,  1895,  to  the  state  of 
California  for  state  and  county  taxes  for  the 
year  1894,  a  deed  of  said  property,  dated  Ju- 
ly fi,  1900,  from  the  county  tax  collector  to 
the  state  of  California  for  said  taxes,  also  a 
deed  of  said  property  from  said  tax  collector 
to  plaintiff  dated  September  21,  1901,  made 
pursuant  to  an  authorization  of  the  State 
Controller  to  sell  said  land.  The  court  re- 
fused, upon  defendants'  objection,  to  admit 
such  Instruments  In  evidence,  and  this  ruling 
Is  assigned  as  error.  In  the  briefs  of  re- 
spondent no  grounds  are  suggested  In  sup- 
port of  the  ruling  and  no  specific  objections 
are  urged  against  the  validity  of  these  sev- 
eral tax-sale  Instruments.  Counsel  for  re- 
spondent simply  bujb:  "The  questions  as  to 
the  validity  of  this  state  deed  Involved  in 
this  action  are  the  same  as  those  now  before 
the  Supreme  Court  In  the  case  of  Barrett 
(which  should  have  been  Balrd)  versus  Mnn- 
roe,  IjOs  Angeles  No.  1023  •  •  *."  The 
case  of  Balrd  v.  Munroe,  89  Pac.  352,  had  not 
been  decided  by  this  court,  when  the  briefs 
In  this  present  appeal  were  filed,  but  it  has 
been  since,  and  the  various  grounds  urged 
against  the  validity  of  a  tax  deed  there  in- 
Tolved,  similar  to  the  one  In  question  here, 
were  deemed  untenable,  and  the  validity  of 
the  deed  sustained.  It  Is  nnnecessary  to  re- 
fer here  to  the  objections  urged  against  the 
deed  considered  in  that  case,  or  to  restate  the 
grounds  upon  which  the  court  sustained  Its 
validity,  as  they  will  fully  appear  from  an 
examination  of  the  dedston  rendered.    Balrd 


V.  Munroe,  89  Pac.  852.  See,  also,  Carter  t. 
Osbom,  89  Pac.  608.  It  follows,  tberefof& 
that  the  trial  court  erred  In  refusing  to  tM- 
mit  in  evidence  the  tax  deed  offered  by  plain* 
tiff. 

The  only  other  questions  presented  upon 
this  appeal  Involve  the  validity  of  a  certain 
Judgment  and  Its  effect,  If  valid.  It  was 
stipulated  on  the  trial  that  a  certain  deed 
dated  and  recorded  in  October,  1887,  convey- 
ed title  In  fee  to  the  lot  of  land  In  controver- 
sy here  to  one  Walter  Patterson.  Such  ad- 
mission being  made,  the  plaintiff  offered  In 
evidence  a  judgment  roll  In  a  suit  brought 
by  M.  M.  Davis,  the  predecessor  of  plaintiff, 
versus  B.  E.  Llnde,  Samuel  Strohm,  Susan 
Strohm,  and  Walter  Patterson  (the  same  ac- 
tion heretofore  referred  to  as  pleaded  In  bar 
by  the  Strohms),  which  showed  that  an  action 
to  quiet  title  to  this  same  property  was  com- 
menced by  Davis  against  the  defendants  by 
complaint  filed  February  8,  1903 ;  that  an  af- 
fidavit and  order  for  publication  of  summons 
on  one  of  the  defendants — Walter  Patterson 
— were  subsequently  made  and  filed  and  serT- 
Ice  of  the  summons  made  upon  said  Patter- 
son by  publication ;  that  the  default  of  Pat- 
terson was  subsequently  entered  and  there- 
after on  April  4,  1904,  a  decree  was  entered 
quieting  the  title  of  said  Davis  to  said  lot 
against  the  said  defendant  Patterson.  No 
objection  was  offered  to  the  admission  of  the 
Judgment  roll,  and  It  was  received  In  evi- 
dence. The  plaintiff  supplemented  this  offer 
by  proof  of  a  conveyance  of  the  lot  In  con-. 
troversy  from  M.  M.  Davis  to  himself,  and 
rested  his  case. 

It  Is  insisted  by  appellant  that  this  8lioir> 
Ing — the  admission  of  title  in  Patterson  at  % 
given  date,  the  decree  quieting  title  subse- 
quently obtained  against  Patterson  by  plain- 
tiff's predecessor  Davis,  and  the  conveyance 
of  Davis  to  himself — sustained  his  claim  of 
ownership  to  the  property  against  the  d^ 
fendant  Moore,  and  the  finding  of  the  court 
that  he  was  not  such  owner  was  not  Justified 
by  the  evidence.  This  claim  of  appellant  la 
In  our  judgment  unquestionably  true,  nnleas, 
as  Insisted  by  respondent,  the  decree  quiet- 
ing title  to  the  lot  in  question  against  Patter- 
son In  the  case  Just  referred  to  Is  void,  or  un- 
less there  is  some  merit  In  the  position  of  re- 
spondent, that,  even  If  valid,  the  decree  was 
not  available  to  plaintiff  as  a  muniment  Of 
title  against  her. 

Now,  as  to  the  validity  of  the  decree:  The 
order  for  service  of  summons  upon  the  de- 
fendant Patterson  by  publication  was  based 
on  an  affidavit  of  the  attorney  for  Davis  pur- 
porting to  make  out  a  sufficient  showing  that 
defendant  Patterson,  at  the  time  when  the 
service  of  summons  was  sought  to  be  made 
nopn  him,  could  not,  with  due  diligence,  be 
found  in  the  state  of  California.  It  Is  con- 
tended by  resiiondent,  and  this  Is  the  only 
point  made  as  to  the  sufficiency  of  the  affida- 
vit, that,  while  It  shows  that  the  affiant 
made  Inquiries  to  ascertain  the  whereabouta 
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of  Patterion,  It  does  not  appear  what  infor- 
mation he  got  from  those  of  whom  he  made 
the  inquiries ;  that  for  all  the  affidavit  shows 
these  persons  may  have  informed  him  that 
Patterson  was  residing  in  Los  Angeles,  or 
somevrhere  in  the  state;  that  a  statement  of 
the  result  of  his  Inquiries  in  the  affidavit 
-was  essential  to  warrant  an  order  of  publi- 
cation; that  without  it  the  court  had  no  Ju- 
risdiction to  make  the  order,  and  the  order 
for  the  service  of  summons  and  the  service 
under  it  and  the  decree  were  all  void.  It  is 
true,  as  claimed  by  re^ondent,  that  the  af- 
fidavit falls  to  state  what  information  the 
affiant  received  concerning  the  whereabouts 
of  Patterson  from  those  of  whom  he  inquired 
concerning  him.  But  in  the  case  of  Ligare 
v.  Cal.  S.  R.  R.  Co.,  76  Cal.  610,  612,  18  Pac. 
777,  it  was  held  that  such  an  omission  was 
not  fatal,  if  from  the  other  facts  stated  in 
the  affidavit  it  could  be  reasonably  inferred 
that  such  inquiries  to  ascertain  the  where- 
al>out8  of  the  defendant  were  unavailing. 
In  the  case  at  bar  the  affidavit.  In  so  far  as 
It  bears  upon  the  point  involved,  stated  that 
Walter  Patterson  could  not  be  found  in  the 
state  of  California  after  diligent  search 
made  therein  for  him  by  affiant;  that  such 
diligent  search  consisted  of  making  inquiries 
of  each  and  every  person  from  whom  he  had 
reason  to  believe  he  would  receive  knowledge 
of  the  whereabouts  of  Patterson.  Then  fol- 
lows a  statement  of  the  persons  of  whom  he 
made  inquiries,  and  why  he  expected  them 
to  know  of  his  whereabouts.  In  the  case 
cited  the  affidavit  under  consideration  there 
contained  the  same  statements,  but,  like  the 
case  at  bar,  failed  to  state  what  the  result 
of  the  inquiries  was.  It  was  held,  however, 
that  the  affidavit  was  sufficient;  the  court 
saying:  "It  is  argued  tliat  the  affidavit  for 
publication  was  insufficient  on  the  question 
of  diligence.  The  Code  provides  that  service 
may  be  made  by  publication  (among  other 
cases)  where  the  person  on  whom  It  is  to  be 
made  'cannot,  after  due  diligence,  be  found 
within  the  state.'  Code  Civ.  Proc.  (  412. 
The  affidavit  In  question  first  states  that  cer- 
tain defendants,  among  whom  is  the  plalntUf 
here,  'have  been  sought  for  to  obtain  service 
of  summons  thereon,  but,  after  diligent 
search  and  inquiry,  cannot  be  found  within 
the  state.'  It  then  goes  on  to  show  wliat 
kind  of  search  and  inquiry  tiave  been  made, 
▼Iz.,  that  the  affiant  'has  made  inquiry  of  all 
persons  from  whom  he  could  expect  to  ob- 
tain Information  as  to  the  residence  of  said 
defendants.'  It  is  not  expressly  stated  what 
was  the  result  of  these  Inquiries.  But  the 
statement  must  be  read  In  connection  with 
what  preceded  It,  viz.,  ttiat  after  Inquiry 
the  said  defendants  'cannot  be  found  within 
the  state.*  And,  so  reading  it,  we  think  It  is 
to  be  inferred  that  the  inquiries  were  fruit- 
less." The  court  held  the  decree  attacked 
In  that  case  for  insufficiency  of  the  affidavit 


of  publication  valid  against  a  collateral  at- 
tack such  as  is  made  here,  and  npon  the  ao- 
thorlty  of  that  case  the  affidavit  here  must 
be  held  sufficient  and  the  decree  quieting  ti- 
tle to  the  lot  in  question  In  favor  of  Davis 
and  against  Patterson  to  be  valid. 

Now,  as  to  the  effect  of  the  decree:  While 
respondent  has  contended  bare,  though  In- 
effectually, that  the  decree  Is  void,  be  also 
insists  that,  even  if  valid,  the  trial  court 
properly  rejected  it  when  offered  as  consti- 
tuting a  muniment  of  title  in  behalf  of  plain- 
tiff against  the  defendant;  that  the  decree 
was  only  conclusive  against  Patterson  and 
parties  in  privity  with  him  having  notice 
of  the  Judgment  (subdivision  2,  {  1908,  Code 
Civ.  Proc.),  and  did  not  affect  the  rights  of 
the  defendant  Moore.  And  it  is  asserted  by 
respondent  in  his  brief  that  ttUs  was  the 
view  taken  by  the  trial  court.  If  so,  it  waa 
incorrect.  While  the  general  rule  -undoubted- 
ly is  that  Judgments  bind  only  parties  and 
privies,  still  there  Is  an  exception  to  the 
rule  universally  recognised  which  sustains 
their  admissibility  against  third  parties  who 
are  not  parties  or  privies  to  the  Judgments 
for  certain  purposes.  This  exception  is  that 
the  Judgment  rendered  in  an  action  involv- 
ing title  to  property,  and  in  which  it  is  de- 
termined that  the  title  is  in  <Mie  of  the  par- 
ties to  the  action,  is  admissible  in  evidence 
in  b^alf  of  the  party  claiming  under  the 
Judgment,  and  subsequently  asserting  a  claim 
to  the  property  affected  by  it  as  a  link  In  his 
cliain  of  title,  although  such  Judgment  would 
not  t>e  conclusive  on  the  party  against  whom 
it  is  offered  l>ecause  he  was  not  a  party  or 
privy  thereto.  It  is  admissible  in  evidence, 
not  for  the  purpose  of  defeating  or  affecting 
any  claim  or  title  of  a  party  who  was  not 
a  party  or  privy  to  such  Judgment,  but  sole- 
ly as  a  muniment  in  an  asserted  title.  In 
Barr  v.  Gratz's  Executors,  4  Wheat  (U.  S.) 
213,  4  L.  Ed.  563,  the  rule  is  stated:  "It  is 
true  that  in  general  Judgments  or  decrees 
are  evidence  only  in  suits  between  parties 
and  privies.  But  the  doctrine  is  wholly  in- 
applicable to  a  case  where  the  decree  is  not 
introduced  as  per  se  binding  upon  any  rights 
of  the  other  party,  but  as  an  introductory 
fact  to  a  link  in  the  chain  of  plainUff's  title 
and  constituting  a  part  of  the  muniments 
of  his  estate.  •  •  •  To  reject  the  proof 
of  the  decree  would  be,  in  effect,  to  declare 
that  no  title  derived  under  a  decree  in  chan- 
cery was  of  any  validity  except  in  a  suit 
I)etween  parties  and  privies,  so  that  in  a  suit 
by  or  against  a  stranger  It  would  be  a  mere 
nullity.  It  might  with  as  much  propriety  be 
argued  that  the  plaintiff  was  not  at  lil>erty 
to  prove  any  other  title  deeds  in  this  suit, 
because  they  were  res  inter  alios  acta."  To 
the  same  effect  are  the  cases  of  Kurtz  v.  St. 
Paul  &  D.  R.  Co.,  65  Minn.  60,  67  N.  W.  808; 
Gage  V.  Goudy,  141  lU.  215,  80  N.  E.  320; 
Railroad  Equip.  Co.  t.  Blair,  145  N.  Y.  607, 
39  N.  B.  962;   Busaey  t.  Dodge,  94  Ga.  &48| 
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21  S.  B.  151;  SkeWj  r.  Jones,  70  N.  T.  Supp. 
447,  61  App.  Dly.  173.  Also  24  Am.  &  Eng. 
Ency.  of  Law,  p.  757;  FreennBn  on  Judg- 
ments, {  416.  These  autboritiea  declare  the 
exception  to  the  general  rule  to  be  well  estab- 
lished that  a  party  claiming  under  a  Judg- 
ment Is  entitled  to  prove  It  as  a  muniment 
In  his  chain  of  title,  and  we  content  our- 
selves simply  with  a  reference  to  them  as 
nothing  to  the  contrary  Is  cited  by  respond- 
ent 

Applying  this  rule,  then,  to  the  ^ect  of 
this  Judgment  considered  with  the  other 
proofs  of  title  made  by  appellant,  and  it  Is 
clear  that  the  finding  of  the  court  complain- 
ed of  was  not  Justified  by  the  evidence.  It 
was  conceded  on  the  trial  that  in  1887  the 
legal  title  to  the  lot  In  controversy  was  In 
Walter  Patterson,  and  the  presumption  Is 
tiiat  the  legal  title  continued  in  him  until  It 
was  shown  that  he  had  conveyed  it,  or  that 
in  some  way  It  bad  become  extinguished,  or 
his  title  defeated  or  barred.  It  was  defeated 
and  barred  by  the  Judgment  obtained  by  Da- 
vis, the  predecessor  of  plaintiff,  against  Pat- 
terson In  18d4.  As  between  these  two.  It 
was  there  adjudged  that  the  legal  title,  con- 
ceded, and  theretofore  presumed  to  contln- 
ne  la  Patterson,  was,  as  against  him,  in 
Davis,  and  such  adjudication  was  as  effec- 
tive evidence  of  title  to  the  property  In  the 
latter,  and  as  conclusive  of  any  claim  of 
Patterson,  or  bis  privies,  as  if  Patterson 
had  made  him  a  conveyance  of  It  by  deed. 
A  deed  from  Patterson  to  Davis  would  have 
been  conclusive  evidence  against  Patter- 
son that  legal  title  had  In  fact  been  trans- 
ferred to  Davis  by  him,  and,  of  course, 
would  be  admissible  as  a  link  In  the  asserted 
dalm  of  plaintiff  of  title  to  the  property.  So 
with  the  Judgment.  As  It  was  effective  as 
against  Patterson's  claim  of  title  as  If  he 
had  made  Davis  a  deed  to  the  property,  It 
was,  under  the  rule  heretofore  stated,  ad- 
missible for  the  same  purpose  that  his  deed 
would  have  been — as  a  muniment  of  title. 
Being  so  admissible,  it,  with  the  previous 
concession  of  legal  title  In  Patterson,  and 
the  presumption  arising  therefrom,  together 
with  the  conveyance  from  Davis  to  plaintiff, 
established  In  him  prima  facie  title  to  the 
property,  which  In  the  absence  of  any  evi- 
dence of  title  In  the  defendant  would  have 
warranted  a  Judgment  in  his  favor  against 
the  defendant  Moore,  and  the  finding  of  the 
court  in  the  face  of  this  prima  facie  show- 
ing, that  plaintiff  was  not  the  owner,  was 
not  Justified  by  the  evidence. 

These  are  the  only  points  made  In  the 
case,  and  for  the  reasons  given  the  Judg- 
ment and  order  denying  the  motion  of  appel- 
lant for  a  new  trial  are  reversed  with  costs 
on  appeal  to  appellant  and  affirmed  as  to 
the  Strohms,  with  costs  In  their  favor. 

We  concur:  McPARLAND,  J.;  HBN- 
8HAW.  J. 
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HIMMELS  T.  SENTOUS  et  al.    (U  A.  2,010.) 
(Supreme  Court  of  California.    July  20,  1907. 
Rehearing  Denied  Aug.  20,  1907.) 

1.  Chattel    Mobtgaoes— Mobtoaoed    Fbop> 
EBTY—REMOVALf— Effect. 

Civ.  Code,  {  2965,  provides  that,  where 
mort^ged  chattels  are  removed  to  another  coun- 
ty, they  are  relieved  from  the  operation  of  the 
mortgage,  except  as  between  the  parties,  unless 
the  mortgagee  within  30  days  after  such  re- 
moval causes  the  mortgage  to  be  recorded  in  the 
county  to  which  the  property  is  removed  or 
takes  possession.  Held  that  where  mortgaged 
property  is  removed  to  anotiier  county  by  the 
mortgagor,  the  mortgage  remains  a  subsisting 
Hen,  of  which  the  original  record  is  constructive 
notice  to  all  the  world  during  the  30  days  after 
such  removal  within  which  the  mortgagee  is  au- 
thorized to  continue  the  lien  by  re-reconUng  the 
mortgage  or  taking  possession. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  ft  166.  167.] 

2.  Same— FAiLuaK  to  Recobd. 

Where,  after  the  removal  of  mortgaged  hogs 
to  another  county,  the  mortgagor  sold  them  to 
defendants,  who  slaughtered  them  and  sold  the 
meat  within  30  days  after  such  removal,  the 
mortgagee's  failure  to  re-record  the  mortgage  in 
the  county  to  which  the  hogs  were  removed  aft- 
er they  lud  been  killed  did  not  impair  his  lien 
nor  his  right  to  recover  against  defendants  for 
the  conversion  of  the  hogs. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  §|  167,  269.] 

3.  Saue. 

In  the  absence  of  specific  statutory  provi- 
sions regarding  the  removal  of  mortgaged  chat- 
tels, the  regular  original  record  of  a  chattel 
mortgage  is  constructive  notice  to  all  the  world, 
and  the  mortgage  continues  a  valid  lien,  not- 
withstanding the  removal  of  the  property  to  «ui- 
other  town,  county,  or  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die 
vol.  9,  Chattel  Mortgages,  {  166.] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County ;  Waldo  M.  York,  Judge. 

Action  by  James  O.  Uimmels  against  LonU 
Sentous  and  another.  From  a  Judgmmt  In 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Hutton  &  Williams,  Henry  T.  Gage,  and  W. 
I.  Foley,  for  appellants.  Powers  &  Holland, 
for  respondent 

SLOSS,  J.  This  Is  an  action  to  recover 
damages  for  the  conversion  of  personal  prop- 
erty. Plaintiff  had  Judgment  for  $660,  and 
the  defendants  appeal. 

On  November  22,  1904,  one  B.  M.  Coe  made 
and  delivered  to  plaintiff.  In  the  county  of 
San  Diego,  his  promissory  note  for  |1,750, 
and,  as  security  therefor,  executed  and  deliv- 
ered to  plaintiff  a  chattel  mortgage  upon  41 
bead  of  dairy  heifers  and  169  head  of  bogs, 
then  situated  In  said  San  Diego  county.  The 
mortgage  was  duly  acknowledged  and  was 
accompanied  by  the  affidavit  of  the  parties, 
as  required  by  Civ.  Code,  8  2957.  On  de- 
cember  2,  1004,  it  was  recorded  in  the  oifice 
of  the  recorder  of  San  Diego  county.  At  all 
the  times  named  the  mortgagor,  B.  M.  Coe,  re- 
sided In  San  Diego  county,  and  the  mortgag- 
ed property  was  In  said  county.    On  January 


Digitized  by 


Google 


323 


81  PACIFIC  EEPOUTEE. 


(Cat 


4,  1908,  Coe,  without  tbe  knowledge  or  con- 
sent of  tbe  plaintiff,  removed  86  bead  of 
bogs,  a  part  of  tbe  mortgaged  property,  from 
tbe  county  of  San  Diego,  and  bad  tbem  ship- 
ped to  lioa  Angeles  county.  There,  on  the 
following  day,  the  5tb  of  January,  1905,  be 
«old  and  delivered  said  bogs  to  defendants, 
•who,  within  10  days  thereafter,  slaughtered 
tbe  bogs  and  sold  and  disposed  of  their  meat. 
Tbe  defendants  bad  no  actual  notice  of  plain- 
Ufl's  mortgage,  and  bought  the  bogs  In  tbe 
t>ellef  that  Goe  was  tbe  owner,  as  he  repre- 
sented himself  to  be.  The  plaintiff  on  the 
4tb  of  March,  1905,  shortly  after  he  had 
learned  of  tbe  removal  of  tbe  bogs  from  San 
Diego  county,  demanded  possession  of  them 
from  defendants,  and  was  informed  that  tbe 
bogs  had  been  killed  and  sold.  The  chattel 
mortgage  has  never  been  recorded  In  Los 
Angeles  county.  The  mortgaged  property, 
other  than  that  here  Involved,  has  been  sold, 
leaving  a  deficiency  in  excess  of  the  value  of 
tbe  bogs.  The  Judgment  is  for  such  value, 
<wltb  Interest  and  costs.  Tbe  decision  of  the 
«ase  depends  upon  the  construction  of  section 
2966  of  the  Civil  Code,  reading  as  follows: 
"When  personal  property  mortgaged  is  there- 
after by  the  mortgagor  removed  from  the 
county  In  which  it  is  situated,  it  Is,  except 
«s  between  tbe  parties  to  the  mortgage,  ex- 
«mpted  from  the  operation  thereof,  unless  ei- 
ther: (1)  Tbe  mortgagee,  within  thirty  days 
sfter  such  removal,  causes  tbe  mortgage  to 
be  recorded  in  the  county  to  which  the  prop- 
■erty  has  been  removed;  or,  (2)  tbe  mortga- 
gee, within  thirty  days  after  such  removal, 
takes  possession  of  tbe  property,  as  prescrlb- 
«d  In  the  next  section."  So  long  as  the  prop- 
«rty  remained  In  the  county  of  San  Diego, 
the  mortgage  was  a  valid  lien.  What  was 
the  effect  of  removal  to  another  county? 
The  appellants  contend  that,  by  the  removal, 
tbe  property  was  at  once  relieved  of  the  lien 
-of  the  mortgage,  and  that  such  lien  could 
again  attach  to  the  property  only  upon  tbe 
recording  of  the  mortgage  In  the  new  county 
<or  the  taking  of  possession  by  the  mortga- 
gee) within  30  days.  Until  such  recording, 
the  mortgagor  was  in  a  position  to  convey  a 
clear  title  to  a  bona  flde  purchaser.  The  re- 
spondents, on  the  other  band,  take  the  posi- 
tion that  the  mortgage  remains  a  valid  and 
subsisting  lien,  of  which  the  original  record 
is  constructive  notice  to  all  the  world,  not- 
withstanding tbe  removal  of  the  property, 
but  that,  unless  one  of  the  two  steps  specified 
by  section  2965  Is  taken  during  the  thirty 
days  after  removal,  the  validity  of  the  mort- 
gage ceases,  except  as  between  tbe  parties, 
at  the  expiration  of  such  30  days.  In  apply- 
ing the  section  In  question  to  tbe  facts  of 
the  present  case,  it  Is  Immaterial,  under  ei- 
ther construction,  that  the  mortgage  was 
never,  in  fact,  recorded  In  Los  Angeles  coun- 
ty; for.  It  tbe  mortgage  was  suspended  by 
tbe  removal,  and  was  not  In  force  when  the 
defendants  purchased  the  hogs,  a  good  title 
passed  by  such  purchase,  and  nothing  was 


added  to  it  by  the  fact  that  plalnLll  did  not 
subsequently  record  bis  mortgage  in  Los  An- 
geles county.  On  the  other  band,  if  tbe 
mortgage  was  a  valid  and  subsisting  Hen  for 
30  days  after  removal,  tbe  defendants  were 
guilty  of  conversion  In  appropriating  the 
property  and  destroying  it  during  such  pe- 
riod. Wilson  V.  Prouty,  70  Cal.  196,  11  Pac 
608.  The  plaintiff  had  a  complete  cause  ot 
action  when  such  conversion  was  committed, 
and  did  not  lose  this  cause  of  action  by  fall- 
ing at  a  later  date  to  comply  with  the  useless 
form  of  recording  a  mortgage  of  property  no 
longer  In  existence. 

We  think  tbe  construction  of  section  2965 
urged  by  respondent  Is  tbe  proper  one.  The 
section  declares  that,  when  mortgaged  prop- 
erty is  removed  from  the  county  in  which  it 
is  situate.  It  Is  exempted  from  tbe  operation! 
of  the  mortgage,  unless,  within  30  days,  tbe 
mortgagee  does  one  of  two  things.  To  ex- 
press the  same  Idea  In  slightly  different 
words,  tbe  property  is  exempted  from  the 
operation  of  the  mortgage  If  tbe  mortgagee 
does  not,  within  30  days,  record  tbe  mortgage 
In  tbe  county  In  which  tbe  property  Is  re> 
moved,  or  take  possession  of  It  By  neces- 
sary Implication  from  the  language  used,  the 
prox)erty  is  not  exempted  if,  within  30  days, 
tbe  mortgagee  does  do  either  of  the  prescrib- 
ed acts.  Whether  or  not  he  will  do  one  of 
them  cannot  be  determined  until  the  30  days 
shall  expire.  In  the  interval  the  condltloa 
upon  which  the  statute  has  made  the  loss  of 
his  lien  depend  has  not  taken  place.  Until 
he  has  failed  to  do  what  is  required  of  him 
for  the  preservation  of  his  mortgage — and  he 
cannot  be  said  to  have  so  failed  until  thirty, 
days  after  the  removal  of  the  property — tbe 
mortgage  Is  unaffected  by  the  removal,  and 
the  exemption  declared  by  section  2965  has 
not  arisen.  But,  apart  from  the  mere  ques- 
tion of  grammatical  interpretation,  the  posi- 
tion of  respondent  Is  supported  by  consid* 
orations  of  reason  and  Justice.  The  lender, 
who  has  taken  a  mortgage  of  personal  prop- 
erty, and  has  had  It  executed  and  recorded 
as  required  by  law,  has  acquired  a  right  ot 
property.  The  statute  evidently  contemplates 
that  this  right  may  be  preserved,  notwlth* 
standing  a  removal  to  another  county  of  the 
mortgaged  chattels.  If  It  be  held  that,  upon 
removal,  the  mortgage  is  at  once  suspendecl 
until  there  is  a  new  record  of  the  mortgage^ 
or  a  seizure,  and  that  a  purchaser  In  the  ln<> 
terlm  takes  free  of  the  mortgage,  the  mort- 
gagee loses  bis  lien,  notwithstanding  the  fact 
that  he  may,  Immediately  upon  learning  of 
the  removal,  and  within  the  30  days  allowed 
him,  record  bis  mortgage  in  tbe  new  county. 
Such  construction  would  work  a  practical 
forfeiture  as  against  one  who  bad  not  been 
guilty  of  tbe  slightest  want  of  care  or  vigi- 
lance— a  result  that  should  not  be  held  to 
follow  unless  It  Is  demanded  by  the  plain  let- 
ter of  the  statute.  In  the  absence  of  anyj 
specific  statutory  provision  regarding  .the  re« 
moval  of  uiortgngod  property,  the  record  of  a^ 
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chattel  mortgage  In  the  town  or  county  -where 
It  Is  required  to  be  originally  filed  for  record 
Is  held  to  be  constructive  notice  to  all  the 
TTorld,  and  the  mortgage  Is  valid,  even  though 
the  property  may  be  removed  to  another 
town  or  county,  or  even  to  another  state. 
Pease  T.  Odenklrchen,  42  Conn.  415;  Bar- 
rows T.  Turner,  50  Me.  127;  Brlgham  v. 
Weaver,  6  Cush.  (Mass.)  S98;  Whitney  v. 
Heywood,  6  Cush-  (Mass.)  82;  Holt  v.  Rem- 
Ick,  11  N.  H  285;  Hicks  v.  Williams,  17 
Barb.  (N.  T.)  523 ;  Kanaga  v.  Taylor,  7  Ohio 
St.  134;  Greenville  Nat.  Bank  v.  Evans,  60 
Pac.  249,  9  Okl.  353;  Hornthal  v.  Burwell, 
13  S.  E.  721,  109  N.  C.  10,  13  I*  R.  A.  740, 
26  Am.  St.  Rep.  556 ;  Shopard  v.  Hynes,  104 
Fed.  449,  45  C.  C.  A.  271,  52  L.  R.  A.  675 

It  is  said  In  Holt  v.  Remlck.  supra :  "The 
object  of  the  statute  was  to  give  publicity  to 
such  conveyances,  and  to  provide  sources  of 
Information  common  to  all  persons,  In  order 
to  enable  purchasers  and  creditors  and  all 
others  to  determine  with  some  degree  of  fa- 
cility, convenience  and  certainty  the  question 
of  title  to  property,  which  they  may  be  In- 
terested to  know,  while,  at  the  same  time,  it 
was  not  among  the  purposes  of  the  act  to 
subject  the  bona  fide  mortgagee,  who  Is,  of 
course,  a  creditor,  to  the  Inconvenience,  If  not 
Impracticability,  of  the  constant  vigilance 
and  ceaseless  watching  which  would  be  req- 
uisite to  guard  and  secure  his  Interests,  If 
he  were  obliged  to  record  his  mortgage  In 
every  town  Into  which  the  mortgagor  might 
Bee  fit  to  remove  with  the  property  to  reside." 
Our  statute.  It  Is  true,  goes  further  than 
those  considered  to  the  foregoing  cases.  It 
does  require  the  mortgagee  to  exercise  some 
degree  of  vigilance  In  order  to  protect  his 
right  In  case  of  removal  of  the  property ;  but 
It  allows  him  30  days  after  such  removal  In 
•which  to  perform  the  acta  essential  to  the 
continuance  of  the  mortgage  lien.  During 
those  30  days  he  cannot  be  said  to  have  fall- 
en short  of  full  compliance  with  every  duty 
imposed  upon  him  by  the  law,  and  should 
not  therefore  be  held  to  have  lost  any  of  the 
rights  vested  In  him  by  the  due  execution 
and  registration  of  his  mortgage. 

The  appellants  urge  that  the  rule  Invoked 
i>y  respondent  would  work  a  hardship  upon 
Innocent  purchasers  of  mortgaged  property 
In  a  county  In  which  no  record  of  the  mort- 
gage exists.  Such  hardship  may  result,  but 
It  Is  no  more  burdensome  than  the  Injury 
which  would  be  sustained  by  a  bona  fide 
mortgagee  who,  on  the  contrary  construction, 
would  be  held  to  have  lost  his  Hen  by  a  sur- 
reptitious removal  and  sale  of  the  property 
before  he  could  know  of  the  removal,  and 
t>efore  the  lapse  of  the  time  allowed  him  by 
the  statute  within  which  to  protect  his  right 
In  the  county  to  which  the  property  had  been 
removed.  The  question  Is  purely  one  of  leg^ 
Islative  policy,  and  we  think  the  policy  In- 
tended to  be  declared  In  section  2965  is  the 
same  a.8  that  adopted  In  other  states  which 
require  a  mortgage  to  be  r&-iecorded  after 


removal  of  the  property.  While  the  lan- 
guage of  the  statutes  In  those  states  Is  some- 
what different  from  that  of  the  section  in 
question.  It  is  Instructive  to  note  that  sncb 
statutes  are  held  to  declare  an  Intention 
that  the  mortgage  shall  remain  in  force  after 
removal  of  the  property  and  until  the  expira- 
tion of  the  time  allowed  for  re-reglstratioa. 
Wilkinson  y.  King,  8  South.  189,  81  Ala.  166; 
Malone  t.  Bedsole  (Ala.)  9  South.  520,  93 
Ala.  41;  Ames  lion  Works  v.  Ohinn,  38  8. 
W.  247, 15  Tex.  OlT.  App.  8&  The  cases  cited 
by  appellants  do  not  conflict  with  these  vIewiL 
In  Fassett  t.  Wise,  115  GaL  816,  47  Pao. 
47,  1095,  36  L.  R.  A.  605,  the  mortgage  had 
not  been  recorded,  before  removal  of  the- 
property,  so  as  to  make  it  valid  as  against 
creditors  or  subsequent  purchasers.  The  pre- 
vailing opinion  of  Temple,  J.,  expressly  points 
ont  that  section  2965  Is  not  applicable  t» 
such  a  case  as  the  one  there  presented.  So 
far  as  there  Is  any  discussion  of  section  2965' 
In  Fassett  v.  Wise,  both  the  majority  and  the 
dissenting  opinions  tend  to  sustain  the  views 
here  expressed.  Ruggles  v.  Caunedy,  127 
Cal.  290,  53  Pac.  911,  59  Pac.  827,  46  L.  R.  A. 
371,  merely  declares  that  a  chattel  mortgage 
must  be  recorded  promptly  In  order  to  make 
It  valid  as  against  certain  creditors  of  the 
mortgagor.  The  case  throws  no  light  on  the 
question  here  presented. 

We  are  satisfied  that  the  court  below  prop- 
erly entered  judgment  for  the  platotltC  upon 
the  facts  found. 

The  Judgment  is  afllrmed. 

We  concur:  BBATTT,  C.  J.;  ANGBL- 
LOTTI,  J.;  SHAW,  J.;  McFARLAND,  J.; 
HENSHAW,  J.;    LORIGAN,  J. 


ISl  Cal.  iS9 
In  re  CORNELIUS'  ESTATE.  (Sac.  1,655.> 
(Supreme  Court  of  California.    July  24,  1907.). 

1.  Escrows— Delivery— Intent. 

A  finding  of  intent  to  make  an  absolute  de- 
livery _  is  authorized,  where  one,  being  ill  and> 
expecting  to  die,  presently  signed  and  acknowl- 
Pdscd  a  deed  to  her  stepsons  of  her  interest  in 
her  dPCPBsed  husband's  estate,  and  delivered  It 
to  a  third  person,  telling  him  to  keep  it  till  after 
her  death,  and  then  to  give  it  to  said  sons. 

2.  Same— Keiubn  of  Deed. 

Where  one  being  ill  and  expecting  to  die 
presently  signed  and  acknowledged  a  deed  to 
her  sterns,  and  delivered  to  B.,  a  third  per- 
son, telling  him  to  keep  it  till  after  her  death,, 
and  then  to  give  it  to  said  sons,  her  intent  be- 
ing to  make  an  absolute  delivery  to  B.,  the- 
deed  became  an  execnted  conveyance  on  the  de- 
livery to  B.,  Bo  that  the  subsequent  return  there- 
of to  the  grantor  by  B.,  without  the  consent  or- 
knowledge  of  the  grantees,  and  its  destructiMi 
by  the  grantor,  did  not  destroy  its  effect  as  • 
conveyance. 

[Ed.  Note.— For  cases  In  train t,  see  Cent.  Die 
vol.  19,  Escrows,  {  10.] 

Department  1.  Appeal  from  Superior 
Court,  Sacramento  County;  Peter  J.  Shields^ 
Judge. 

In  the  matter  of  the  estate  of  H.  P.  Cop- 
nelins,  deceased.    From  an  order  of  di8trlb» 
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tlon,  S.  B.  Smith,  administrator  of  Margaret 
Cornelius,  deceased,  appeals.    Affirmed. 

S.  Solomon  Hall,  for  appellant.  Hopkins 
ft  Hinsdale,  for  respondent 

SHAW,  X  Appeal  from  an  <»^er  distrlbn- 
tlng  the  estate  of  H.  P.  Cornelius,  deceased. 
The  question  presented  concerns  only  the  dis- 
tribution of  the  Interest  In  the  estate  which, 
upon  the  death  of  the  deceased,  descended  to 
his  widow,  Margaret  Cornelius. 

After  the  death  of  her  husband  she  signed 
and  acknowledged  a  deed  purporting  to  con- 
vey to  her  two  stepsons,  Robert  P.  Cornelius 
and  John  B.  Cornelius,  her  Interest  in  said 
estate,  and  delivered  it  to  Charles  V.  Bartholo- 
mew, tiling  htm  at  the  time  to  keep  it  until 
after  her  death  and  then  to  give  It  to  the 
grantees.  She  was  at  that  time  very  II]  and 
expecting  to  die  presently.  She  recovered 
from  that  Illness  and  lived  more  than  three 
years  thereafter.  Two  years  and  six  montlis 
thereafter,  Bartholomew,  of  his  own  volition 
and  without  any  request  from  her,  and  with- 
ont  the  knowledge  or  consent  of  the  grantees, 
delivered  the  deed  to  her,  and  some  four 
months  thereafter  she  destroyed  it.  The  court 
finds  from  the  evidence  that  at  the  time  of 
the  delivery  to  Bartholomew  Margaret  Cor- 
nelias parted  with  all  dominion  and  control 
over  the  deed  and  reserved  no  right  to  re- 
call or  alter  it.  The  intent  of  the  grantor  to 
make  an  absolute  delivery  of  the  deed  to 
Bartholomew  is  a  question  of  fact,  to  be  de- 
cided largely  by  Inference  from  the  circum- 
stances proved  to  have  occurred  at  the  time. 
The  decision  of  the  court  below  in  regard  to 
this  fact  is,  under  the  evidence  in  the  case, 
conclusive. 

Upon  the  facts  stated  the  deed  became  an 
executed  conveyance  upon  the  delivery  to 
Bartholomew  for  the  grantees.  He  was  there- 
after holding  for  them  as  their  trustee,  and 
for  the  grantor  as  her  trustee.  His  duty 
to  her  was  to  withhold  it  from  the  grantees 
during  her  lifetime,  and  thus  preserve  to  her. 
In  effect,  a  life  estate  in  the  property.  His 
duty  to  the  grantees  was  to  hold  the  deed  in 
his  possession  until  her  death,  and  then  de- 
liver it  to  them.  His  delivery  of  the  deed 
to  the  grantor  without  their  consent  did  not 
affect  the  validity  of  the  deed,  nor  deprive 
them  of  their  prospective  estate  In  the  prop- 
erty. Civ.  Code,  5S  1057,  lOSa  The  principles 
governing  this  case  are  fully  discussed  and 
decided  in  Bury  v.  Young,  98  Gal.  446,  33 
Pac.  338,  35  Am.  St  Rep.  186.  The  grantor  in 
that  case  endeavored  to  defeat  the  grant  by 
an  unsuccessful  attempt  to  regain  possession 
of  the  deed  by  devising  the  property  to  an- 
other. This  difference  in  the  facts  does  not 
distinguish  that  case  from  the  present  one. 
If,  after  such  a  conveyance  is  so  delivered 
that  the  grantor  has  no  dominion  or  control 
over  it  or  right  to  recall  it,  he  gains  posses- 
sion ot  It  and  wrongfully  destroys  It,  there 
can  be  no  doubt  that  he  cannot  profit  by  his 
wrongful  act,  nor  deprive  the  grantees  of 


their  Interest  thereby,  without  their  consent 
The  doctrine  applicable  to  the  case  is  further 
Illustrated  by  the  decisions  in  Ruiz  v.  Dow, 
113  Cal.  490,  45  Pac.  867;  Wlttenbrock  v. 
Cass,  110  Cal.  1, 42  Paa  300;  Keyes  t.  Meyers, 
147  Cal.  702,  82  Pac.  304.  The  cases  of 
Standiford  v.  Standiford,  97  Mo.  231,  10  8. 
W.  836,  3  L.  R.  A.  299,  and  Williams  v.  Lath- 
am, 113  Mo.  165,  20  S.  W.  99,  are  to  the  sam* 
effect  as  Bury  v.  Toung.  There  are  incon- 
sistent cases  in  other  states,  bat  the  mle  in 
this  state  Is  settled  by  the  declBioiu  above 
cited. 

The  part  of  the  decree  of  distribntion  ap- 
pealed from  is  affirmed. 

We  concur:   SL08S,  J.;  ANQELT/yiTl,  3. 


151  Cal.  488 
DOEHLA  v.  PHILLIPS.     (U  A.  1,893.) 

(Supreme  Court  of  California.     July  8,  1907.) 

1.  jDOOMERTa— DOBUANT  JUDOHEKTS— RJBVIT- 
AL,. 

Code  Civ.  Proc.  {  685,  as  amended  by  St 
1895,  p.  38,  c.  33,  providing  that  judgments 
may  be  enforced  after  the  lapse  of  five  years 
from  entry  by  leave  of  court,  on  motion,  or  by 
judgment  for  that  purpose,  founded  on  supple- 
mentary pleadings,  out  that  nothing  in  the  sec- 
tion should  t>e  construed  to  revive  a  judgment 
for  the  recovery  of  money  which  was  barred  by 
limitations  prior  to  the  passage  of  the  act, 
whether  technically  retroactive  or  not  was  ap- 
plicable to  all  judgments  existing^  at  the  time 
the  amendment  was  passed,  which  were  not 
then  barred  by  limitation. 

2.  Execution— Leave  to  Issuk— Notice. 

Notice  of  the  time  and  place  of  the  hearing 
of  an  application  for  leave  to  have  an  execution 
issued  on  a  judgment  more  than  five  years  after 
the  entry  thereof,  as  authorized  by  Code  Civ. 
Proc.  §  685,  as  amended  by  St  1S)5,  p.  38,  c. 
33,  is  not  required  to  be  given  to  the  judgment 
debtor. 

3.  Same— Limitations. 

An  application  for  leave  to  have  an  execu- 
tion issued  on  a  judgment  more  than  five  years 
after  the  entry  thereof,  as  authorized  by  Code 
Civ.  Proc.  !  685,  as  amended  by  St.  1895,  p. 
38,  c.  33,  is  not  an  action  or  special  proceed- 
ing of  a  civil  nature,  but  a  motion  in  the  orig- 
inal action  to  which  the  general  statutes  of 
limitations  do  not  apply. 

[Ed.  Note. — For  cases  in  point  *ee  Cent  Dig. 
vol.  21,  Execution,  $  161.] 

4.  CONSTITUTTONAl     LAW   —  OBLIGATIOII     W 

Contract — Limitations. 

A  judgment  debtor  having  no  vested  right 
to  a  particular  statute  of  limitation  until  the 
period  fixed  has  completely  run  and  barred  the 
action.  Code  Civ.  Proc.  §  685,  as  amended  by  St 
18iX>,  p.  38,  c.  33,  authorizing  the  enforcement 
of  judgments  after  the  expiration  of  five  years 
from  the  entry  thereof,  was  not  invalid  as  im- 
pairing the  obligation  of  contracts. 

'[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  §§  506,  507.] 

5k  ExEctiTioN— Leave  to  Issue— ApptiCATioR 
—Laches— DiscRETi  on  . 

Where  a  judgment  recovered  for  money 
loaned  the  defendant  bad  never  been  satisfied 
and  no  reason  was  shown  why  in  equity  and 
good  conscience  defendant  should  not  be  comjiel- 
led  to  pay,  it  was  not  an  abuse  ot  the  trial 
court's  discretion  to  authorize  the  issuance  of 
an  execution  thereon,  under  Code  Civ.  Proc. 
{  685.  as  amended  by  St  1895,  p.  38,  c.  33,  au- 
thorizing the  enforcement  of  judgments  after  8 
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yean  from  the  date  of  entry,  though  more  than 
13  years  had  elapsed  since  the  entry  of  the 
judgment  in  qnestioB. 

(Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
ToL  21,  Execution,  (  161.] 

6.  Ji;DOiaKT  — BCTITAI.  — CONSIBUOnOIl     OF 

Obdeb. 

Where,  on  an  application  for  the  enforce- 
ment of  a  }ndnnent  after  the  expiration  of  five 
jeaiB  from  the  date  of  its  entry,  the  court 
ordered  tliat  the  judgment  be  revived  and  en- 
forced in  the  sum  of  $518.35,  with  interest  from 
December  30,  1891,  a  further  provision  that  the 
total  amount  due  was  $995.70,  and  that  plaintifC 
ahould  recover  ttiat  amount  from  the  defendant, 
should  be  construed  merely  as  an  adjudication 
of  the  amount  of  principal  and  interest  then 
due,  and  not  as  requiring  payment  of  interest 
on  anytliing  but  the  original  amount. 

7.  BxiounoN— Vakia^hce. 

Where  a  revived  judgment  provided  for  the 
recoveiT  of  the  original  sum  of  $518.35,  with  in- 
terest from  December  80,  1891,  and  recited  the 
total  as  $995.70,  an  execution  requiring  the 
collection  of  the  latter  sum,  "with  interest  on 
the  whole  thereof"  from  March  10,  1905,  while 
irregular  as  requiring  the  collection  of  interest 
from  that  date  on  the  interest  then  accrued,  was 
not  fatally  detective. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  21,  Execution,  {  179.1 

&  Apfeai/— Ottxstiorb  Rctixwabix— PBaaiii- 

TATIOR   TO  TBIAL  CODBT. 

A  specification  in  a  notice  of  motion  to 
withdraw  an  execution  that  there  was  a  ma- 
terial variance  between  the  judgment  and  the 
execution  was  insufficient  to  present  an  objec- 
tion to  the  trial  court  that  the  execution  was 
irtegular,  in  that  it  provided  for  the  collection  of 
compound  fatterest  or  justify  a  review  thereof 
on  appeal. 

9.  Execution— Lkatk  to   Issue— Joint  Dk- 
tendants. 

Where  at  the  time  an  execution  was  grant- 
ed on  a  judgment  against  two  defendants  one 
of  them  had  died  leaving  no  property,  the  other 
was  not  prejudiced  by  the  fact  that  the  court 
did  not  revive  the  judgment  and  authorize  exe- 
cution against  the  deceased  defendant's  estate. 

In  Bank.  Appeal  from  Superior  Cotirt, 
Los  Angeles  County ;   Waldo  M.  York,  Jodge. 

Action  by  Annie  Doehia  against  T.  F.  Phil- 
lips. From  an  order  granting  plaintiiTs  ap- 
plication for  leave  to  Issue  execution  for  the 
enforcement  of  a  judgment  in  her  favor 
after  the  expiration  of  five  years  from  the 
entry  thereof,  defendant  appeals.    AfQrmed. 

John  W.  Kemp,  for  appellant  Lonis  Luck- 
el,  for  respondent 

ANGELLOm,  J.  These  are  appeals  from 
an  order  directing  the  enforcement  of  a  judg- 
ment as  against  appellant,  and  from  an  order 
denying  a  motion  to  recall  the  execution  and 
Tacate  the  former  order. 

The  judgment  was  made  December  30, 
1891,  and  entered  December  31, 1891,  In  favor 
of  plaintiff  and  against  appellant  and  one 
Carrie  D.  Phillips,  for  $518.25,  then  due  un- 
der the  terms  of  a  promissory  note  given  by 
the  defendants  as  joint  makers.  Nothing 
was  done  in  the  matter  of  enforcing  said 
jndgment  until  March  10, 1905,  when  ex  parte 
application  was  made  to  the  superior  court 
for  an  order  allowing  the  enforcement  there- 
of.   The  affidavit  of  plaintiff  was  filed  on 


said  application.  This  affidavit  showed  that 
no  part  of  the  judgment  or  Interest  thereon 
has  ever  been  paid,  and  that  such  judgment 
is  wholly  unsatisfled.  The  court  thereupon, 
without  notice  to  appellant,  made  an  order 
which  Is  substantially  one  under  section  685, 
Code  ClT.  Proc.,  allowing  the  original  jndg- 
ment to  be  enforced  and  carried  into  execu- 
tion for  the  amount  then  due,  as  against  ap- 
pellant An  execution  was  accordingly  la- 
sued  on  March  14,  1905.  On  April  12,  1905, 
appellant  gave  notice  of  his  motion  to  vacate 
said  order  and  recall  said  execution  on  vari- 
ous grounds,  which  will  be  noticed  hereafter 
so  far  as  may  be  necessary.  The  motion  was 
beard  upon  the  records  and  the  affidavits  of 
plaintiff  and  appellant  The  affldavlts  before 
the  anperior  court  showed  without  conflict 
that  the  judgment  was  wholly  unsatisfied, 
that  the  note  upon  which  the  judgment  was 
based  was  given  for  money  loaned  to  appel- 
lant, and  that  the  other  defendant,  Carrie 
Phillips,  had  died  without  leaving  any  prop- 
erty. They  were  also  sufficient  to  sustain  a 
conclusion  that  plaintiff  is  the  owner  of  the 
judgment,  and  that  she  did  not  know  until 
about  March  6,  1905,  that  either  of  the  de- 
fendants owned  any  property  except  a  cer- 
tain lot  of  land  which  was  protected  from 
execution  by  a  homestead  declaration.  The 
affidavits  failed  entirely  to  show  any  preju- 
dice resulting  to  appellant  from  the  delay  In 
enforcing  the  judgment,  of  which  he  can 
rightly  complain. 

Prior  to  the  amendment  of  section  685, 
Code  Civ.  Proc,  a  judgment  for  the  recovery 
of  money  could  not  be  revived  or  enforced  in 
any  way  after  the  expiration  of  five  yean 
from  the  time  the  judgment  became  flnaL 
Section  681,  Code  Civ.  Proc,  restricted  the 
absolute  right  to  an  execution  to  the  five 
years  after  entry  of  judgment,  the  time  with- 
in which  an  action  could  be  brought  upon  a 
judgment  was  fixed  at  five  years  by  our  stat- 
ute of  limitations  (section  336,  Code  Civ. 
Proc.),  the  writ  of  scire  facias  had  been 
abolished  (section  802,  Code  Cir.  Proc.),  and 
section  685,  Code  Civ.  Proc.,  authorizing  the 
judgment  to  "be  enforced  or  carried  into  ex- 
ecution after  the  lapse  of  five  years  from  the 
date  of  its  entry,"  was,  by  its  terms,  applica- 
ble only  to  cases  "other  than  for  the  recovery 
of  money."  By  amendment  taking  effect 
March  9,  1895  (St  1895,  p.  38,  c.  33),  section 
686  was  made  to  read  as  follows:  "In  all 
cases,  the  judgm^it  may  be  enforced  or  car- 
ried into  execution  after  the  lapse  of  fire 
years  from  the  date  of  Its  entry,  by  leave  of 
the  court,  upon  motion,  or  by  judgment  for 
that  purpose,  founded  upon  supplemental 
pleadings;  but  nothing  in  this  section  shall 
be  construed  to  revive  a  judgment  for  the 
recovery  of  money  which  shall  have  been 
barred  by  limitation  at  the  time  of  the  pas- 
sage of  this  act"  The  only  change  made 
by  this  amendment  In  the  original  section 
tion  was  the  striking  out  of  the  words  "otb- 
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er  than  for  tlie  recovery  of  money"  after 
the  words  "In  all  cases,"  and  the  addition 
«f  the  proviso  as  to  Judgments  for  money 
barred  by  limitation  at  the  time  of  the  adop- 
tion of  the  amendment  The  effect  of  this 
change  was  to  make  the  section  applicable 
to  every  character  of  case,  including  actions 
for  the  recovery  of  money. 

As  has  been  seen,  the  judgment  here  was 
Altered  prior  to  this  amendment,  but  It  was 
not  at  the  time  of  the  passage  thereof  barred 
by  limitation.  It  Is  urged  that  the  amend- 
ment should  not  be  held  to  apply  to  any  Judg- 
ment for  money  rendered  before  its  adoption. 
There  can  be  no  question  as  to  the  power  of 
the  Legislature  to  make  It  applicable  to  all 
Judgments  already  rendered,  and  not  barred 
by  limitation  at  the  time  of  their  action.  The 
constitutionality  of  statutes  establishing  or 
Altering  a  period  of  limitation  as  to  contracts 
then  in  force  Is  beyond  question.  Subject  al- 
■ways  to  the  limitation  that  a  reasonable  time 
must  be  allowed  for  prosecuting  a  proceed- 
ing after  the  passage  of  an  act  establishing  or 
shortening  such  a  period,  the  i)ower  of  the 
Legislature  Is  absolute  in  such  matters. 
There  is  In  such  legislation  no  forbidden  Im- 
pairment of  the  obligation  of  any  contract 
As  said  In  Terry  v.  Anderson,  95  U.  S.  628, 
24  L.  Ed.  3C5,  the  parties  to  a  contract  "have 
no  more  a  vested  Interest  In  the  time  for  the 
commencement  of  an  action  than  they  have  in 
the  form  of  the  action  to  be  commenced,  and, 
as  to  the  forms  of  action  or  modes  of  remedy. 
It  Is  well  settled  that  the  Legislature  may 
change  them  at  Its  discretion,  provided  ade- 
quate means  of  enforcing  the  right  remain." 
It  was  said  by  this  court  In  Swamp  Land  Dis- 
trict V.  Glide,  112  Cal.  85,  44  Paa  451,  that 
'"a  man  has  no  vested  right  In  the  running 
«f  the  statute  of  limitations  until  It  has  com- 
pletely run  and  barred  the  action."  See,  al- 
so, 19  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  pp. 
107,  168,  171.  We  think  it  equally  clear  that 
the  amendment  to  section  685  was  Intended 
to  be  applicable  to  all  Judgments  not  then 
barred  by  limitation.  In  addition  to  the 
Inclusive  character  of  the  language  used,  we 
have  the  proviso  excepting  Judgments  for  the 
recovery  of  money  then  barred  by  limitation. 
The  making  of  this  sole  exception  under  well- 
settled  rules  of  construction  excludes  any 
other  ecceptlon,  and  leaves  the  amended  sec- 
tion applicable  to  every  Judgment  not  includ- 
ed within  the  exception  made.  In  the  case 
of  Mann  v.  McAtee,  37  Cal.  11,  cited  by  ap- 
pellant, the  question  before  the  court  was  as 
to  whether  section  214  of  the  practice  act  as 
enacted  In  1S66  (St  1865-66,  p.  704,  c.  534), 
which  was  the  same  as  section  685,  Code  Civ. 
Proc.,  prior  to  the  amendment  was  applicable 
in  the  case  of  a  Judgment  barred  by  limita- 
tion at  the  time  of  the  enactment  of  the  sec- 
tion. The  court  said  that  It  could  not  believe 
that  the  Legislature  Intended  In  reviving  sec- 
tion 214  In  its  amended  form  to  give  new 
vitality  to  old  judgments  long  since  defunct, 
and  the  remedy  on  which  had  already  been 


barred  by  the  lapse  of  time,  and  therefore 
construed  the  act  as  prospective  only  in  opera' 
tlon,  and  applicable  only  to  judgmaits  there- 
after to  be  rendered.  The  distinction  between 
that  statute  and  the  one  now  under  consldera« 
tlon  Is  that  In  the  latter  there  Is  a  provlBion 
excepting  one  class  of  Judgments  already, 
rendered,  viz.,  such  judgments  as  are  alreadjj 
barred,  as  was  the  one  Involved  In  Mann  r. 
McAtee,  supra,  which  obviously  shows  that 
the  amendment  was  intended  to  apply  to  all 
other  Judgments  already  rendered.  In  Pignas 
V.  Burnett,  119  Cal.  157,  51  Pac.  48,  also  cited 
by  appellant,  the  amendment  shortening  the 
time  within  which  an  appeal  might  be  taken 
from  12  to  6  months  was  construed  as  not  lOr 
tended  to  be  retrospective  In  effect  No  time 
whatever  was  given  by  this  amendment  to  ap« 
peal  in  those  cases  in  which  judgments  had 
been  entered  for  six  months  or  more.  Tho 
court  said  that  unless  It  was  absolutely  nec- 
essary, no  intent  to  thus  cut  off  the  right  of 
appeal  from  Judgments  already  given  shonld 
be  attributed  to  the  Legislature,  and  conclud- 
ed that  such  Intent  did  not  necessarily  ap- 
pear. Neither  of  these  cases  Is  applicable 
here.  *  ^ 

It  Is  further  claimed  that,  conceding  th0 
applicability  of  section  685  to  money  Judg* 
ments  rendered  before  the  passage  of  th< 
amendment,  the  relief  thereby  afforded  Is  bari 
red  In  this  case  by  the  provisions  of  section! 
343,  Code  Civ.  Proc,  which  provides:  "An 
action  for  relief  not  hereinbefore  provided 
for,  must  be  commenced  within  four  yeara 
after  the  cause  of  action  shall  have  accrued.'' 
We  are  satisfied  that  neither  this  nor  anj5 
other  section  of  our  general  statute  of  limita- 
tion Is  applicable  to  the  procedure  contem- 
plated by  section  685,  Code  Civ.  Proc.  That 
procedure  constitutes  neither  an  "action"  nor 
a  "special  proceeding  of  a  civil  nature"  with- 
in the  meaning  of  those  terms  as  used  in 
such  statute,  nor  Is  It  in  the  nature  of  either. 
It  Is  a  mere  subsequent  step  In  an  action  or 
special  proceeding  already  commenced,  whicb 
Is  governed  entirely,  so  far  as  the  time  with- 
in which  the  same  may  be  taken  Is  concern- 
ed, by  the  provisions  of  the  statute  special!;; 
relating  thereto.  No  limitation  of  time  what- 
ever Is  prescribed  by  such  provisions;  the 
plain  effect  of  section  685,  Code  Civ.  Proc, 
being  to  empower  the  court  to  authorize  tho 
Issuance  of  an  execution  upon  a  Judgment  at 
any  time  after  Its  entry;  the  time  within 
which  the  court  may  so  act  being  without 
limitation.  This  was  the  view  expressed  by, 
this  court  in  Harrier  v.  Bassford,  145  CaU 
529,  532,  78  Pac.  1038,  where  the  question 
was  not  directly  Involved.  Section  330,  Coda 
Civ.  Proc,  In  the  general  statute  of  limita- 
tions, provides  the  period  within  which  an 
Independent  action  may  be  commenced  on  a 
judgment,  an  action  In  which  the  plaintiff 
upon  proving  his  Judgment  and  Its  nonsatls- 
factlon  is  entitled,  as  a  matter  of  right  to 
a  new  Judgment  It  has  no  relevancy  to  the 
question  under  consideration  here.    It  may, 
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be  argued  tbat  tt  Is  Inconsistent  that  a  Judg- 
ment which  l8  barred  by  limitation  so  far  as 
the  maintenance  of  a  netr  action  thereon  is 
concerned  can,  by  leave  of  the  court,  be  en- 
forced by  execution,  but  tiie  Legislature  may 
so  provide,  and  we  cannot  construe  the  lan- 
guage of  the  statute  before  us  otherwise  than 
as  showing  such  provision.  Courts  are  not 
authorized  to  malce  exceptions  not  reasonably 
sustainable  by  the  language  of  a  statute.  As 
we  have  seen,  the  only  exception  made  by 
the  statute  is  as  to  Judgments  barred  by 
limitation  "at  the  time  of  the  passage  of  this 
act"  What  was  said  In  Mergulre  v.  O'Don- 
nell,  139  Gal.  6,  72  Pac.  S37,  96  Am.  St  Rep. 
91,  as  to  the  applicability  of  section  34S,  Code 
Civ.  Proe.,  to  the  remedy  provided  by  section 
708,  Code  Civ.  Proc.,  the  revival  of  a  Judg- 
ment In  the  name  of  the  purchaser  at  sher- 
ilTs  sale  tiiereunder  where  he  has  failed  to 
recover  possession  of  the  property  purchasied 
in  consequence  of  Irregularity  In  the  proceed- 
ings, etc.,  was  dictum.  The  question  there 
presented  was  as  to  the  applicability  In  such 
a  case  of  section  336,  Code  Oly.  Proc.,  the 
flve-year  statute  as  to  Judgments,  which 
pertod  had  elapsed.  The  court,  in  holding 
the  purchaser  entitled  to  the  relief  sought 
declared  that  it  bad  no  application,  saying: 
"There  is  nothing  to  Indicate  that  the  Legis- 
lature Intended  to  control  the  effect  or  ope- 
ration of  section  708  of  the  Code  of  Civil 
Procedure,  or  the  remedy  under  it  by  said 
section  336."  So  far,  at  least  as  section  685, 
Code  Civ.  Proc.,  is  concerned,  the  same  Is 
undoubtedly  true  as  to  section  343,  Code  Civ. 
Proc  The  order  for  execution  is  not  Invalid 
for  want  of  previous  notice  of  the  applica- 
tion. The  statute  does  not  require  any  notice 
to  be  given,  and  the  failure  of  the  statute  to 
require  notice  does  not  render  it  void.  This 
is  settled  by  at  least  two  decisions  of  this 
court  in  each  of  which  the  question  was  di- 
rectly presented  for  determination.  Bryan 
V.  Stldger,  17  Cal.  270;  Harrier  v.  Bassford, 
■upra.  As  was  pointed  out  In  Bryan  v. 
etldger,  supra,  If  the  defendant  has  a  good 
defense,  or  any  cause  to  show  against  the 
enforcement  of  process,  he  has  a  plain  and 
speedy  remedy  In  a  motion  to  vacate  the  or- 
der and  recall  the  execution. 

We  see  no  force  whatever  In  the  contention 
that  In  making,  the  order  for  the  issuance  of 
the  execution,  under  the  circumstances  here 
appearing,  the  lower  court  was  guilty  of  an 
abuse  of  the  discretion  confided  to  it  Ad- 
mittedly the  Judgment  which  was  for  money 
loaned  to  the  appellant,  had  never  been  satis- 
fied In  whole  or  in  part,  and  no  reason  what- 
ever appeared  why.  In  equity  and  good  con- 
science, he  should  not  be  compelled  to  pay 
the  same.  The  failure  of  plaintiff  to  earlier 
enforce  the  Judgment  which  appellant  should 
and  could  have  at  any  time  voluntarily  paid 
was  entirely  without  prejudice  to  any  of  his 
legal  rights,  and  did  not  render  the  granting 
of  the  order  an  abuse  of  discretion.  Under 
■udi  circumstances  it  would  appear  tbat  the 


exercise  of  a  sound  discretion  would  require 
the  enforcement  of  the  Judgment  Wheeler 
T.  Bldred,  121  Cal.  28,  S3  Pac.  431,  66  Am.  St 
Rep.  20,  relied  on  by  appellant  'fvas  a  case 
where  there  was  no  question  aa  to  whetbor 
there  had  been  an  abuse  of  discretion,  the  sole 
contention  there  being  that  the  court  had  no 
discretion  to  refuse  to  grant  an  application 
under  section  685,  Code  Ctv.  Proc,  for  the 
execution  of  a  decree  of  foreclosure  as  to 
real  property,  where  the  decree  had  not  been 
executed.  The  court  held  that  the  statute 
was  permissive  as  regards  the  power  given 
to  the  court  in  actions  where  title  to  real 
property  is  Inyolved,  "and  that  the  court 
must  determine  in  the  exercise  of  a  sound 
discretion  whethw  the  dormant  Judgment 
shall  be  enforced."  It  may  be  conceded  for 
the  purposes  of  this  decision  that  this  la 
equally  true  as  to  Judgments  in  cases  not 
Involving  title  to  real  property. 

What  we  have  said  upon  the  claim  as  to 
abuse  of  discretion  sufficiently  disposes  of 
the  claim  that  plaintiff  was  not  entitled  to 
the  remedy  afforded  by  section  685,  Code  Cly. 
Proc,  for  the  collection  of  hla  Judgment  by 
reason  of  laches. 

As  contended  by  appellant  the  lower  court 
had  no  power  without  notice  to  enter  a  new 
Judgment  against  him,  but  we  do  not  read 
the  order  made  on  March  10,  1905,  as  doing 
this.  It  is  ordered  thereby  "that  the  said 
Judgment  be  revived  and  enforced  •  •  • 
in  the  sum  of  $618.35,  with  Interest  from 
December  30th,  1891."  The  further  provi- 
sion therein,  "that  the  total  amount  now  due 
is  the  sum  of  1895.70,  and  that  plaintiff  do 
recover  of  and  from  said  named  defendant 
the  said  sum  of  $995.70,"  was  evidently  in- 
tended simply  as  an  adjudication  of  the 
amount  of  principal  and  interest  then  due, 
and  for  which  execution  should  Issue,  and 
cannot  reasonably  be  construed  as  requiring 
payment  of  Interest  on  anything  but  the  orig- 
inal $518.35.  The  amount  so  named  was  a 
trifle  less  than  the  amount  due,  as  a  calcur 
latlon  will  demonstrate. 

The  execution  as  Issued,  however,  requires 
the  collection  by  the  sheriff  of  said  sum  of 
$995.70,  with  interest  on  the  whole  thereof 
from  March  10,  1005.  In  this  respect  the  ex- 
ecution was  not  in  accord  with  the  order  or 
Judgment  requiring,  as  it  did,  the  collection 
of  interest  from  March  10,  1905,  on  the  in- 
terest that  had  accrued  on  that  date.  This 
variance  as  to  the  amount  to  be  collected 
did  not,  however,  render  the  execution  void, 
but  only  irregular.  1  Freeman  on  Bxecutlon, 
{  43;  Hunt  v.  Loucks,  38  Cal.  372,  99  Am. 
Dec.  404.  The  only  specification  In  the  no- 
tice of  motion  touching  the  matter  was  the 
general  specification  that  there  Is  a  ma- 
terial variance  between  the  Judgment  and 
the  execution  heretofore  Issued  pursuant  to 
the  said  order  of  this  court,  and  It  does  not 
appear  that  any  more  particular  iQ>eclflca- 
tion  was  made  on  the  hearing  in  the  court 
below.    This  was  not  a  sufllclently  definite 
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Bpecificatlon  to  bring  the  matter  now  com- 
plained of  to  the  attention  of  the  lower  court 
and  the  adverse  party  at  a  time  when  the 
same  might  perhaps  have  been  remedied  and 
plaintiff's  lien  saved  for  the  proper  amoimt 
due,  and  we  are  of  the  opinion  that  the  ap- 
pellant should  not  now  be  beard  upon  that 
matter  here. 

It  Is  urged  that  the  court  had  no  right  to 
direct  the  enforcement  of  the  judgment 
against  the  appellant  without  doing  the  same 
as  to  his  codefendant.  Passing  without  de- 
ciding other  arguments  made  in  support  of 
this  action  of  the  lower  court,  it  is  sufficient 
to  point  out  that  appellant  could  not  be  prej- 
udiced thereby  in  view  of  the  fact  that  the 
codefendant  had  died,  leaving  no  property. 

The  orders  appealed  from  are  affirmed. 

We  concur:  BEATTY,  C.  J.;  SHAW,  J.; 
McFAKLAND,  J.;  SLOSS,  J.;  HENSHAW, 
J.;  LORIGAN,  J. 


151  Cal.  4«7 
BRBDFIBLD  v.  HANNON  et  al.     (L.  A. 
1,890.) 
(Supreme  Court  of  California.    July  8,  1907.) 

MorroHS— Affidavits  in  Opposition — Ssav- 
ICE  ON  Moving  Party— Necessitt. 

Where  plaintiff  obtained  leave  to  have  ei- 
ecution  issued  on  a  judgment,  and  defendant 
filed  an  affidavit  on  motion  to  set  aside  the  order, 
the  court  properly  permitted  plaintiff  to  file  a 
counter  affidavit  at  the  hearing  without  previous 
notice  or  service  on  defendant :  her  remedy  be- 
ing an  application  for  time  to  file  an  affidavit  In 
rebuttal  if  desired. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  MoUons,  §  42.] 

In  Bank.  Appeal  from  Superior  Court, 
Iios  Angeles  County;   G.  A.  Gibbs,  Judge. 

Action  by  Jennie  Bredfleld  against  J.  Han- 
non  and  others.  From  an  order  granting 
plaintiff's  application  for  execution  on  a 
Judgment  in  her  favor,  defendant  Laura 
Hannon  appeals.     Affirmed. 

Valentine  &  Newby,  for  appellant  F.  B. 
Guthrie,  for  respondent 

SHAW,  J.  On  September  26,  1891,  the 
plaintiff  recovered  Judgment  in  the  superior 
court  against  J.  Hannon,  Laura  Hannon,  and 
E.  W.  Reld,  for  $560.  Nothing  was  paid  on 
the  Judgment,  and  thereafter,  on  June  19, 
1905,  upon  application  of  plaintiff,  made 
without  notice  to  the  defendants,  or  either 
of  them,  the  court  made  an  order  that  an  ex- 
ecution issue  upon  the  judgment  against  the 
defendants,  and  upon  the  same  day  an  execu- 
tion was  issued  In  accordance  with  the  order. 
Thereafter,  upon  notice  duly  given,  the  de- 
fendant Laura  Hannon  moved  the  court  to 
set  aside  the  order  for  the  issuance  of  the  ex- 
ecution. The  motion  came  on  for  hearing 
upon  affidavits  and  a  counter  affidavit,  and 
was  denied  by  the  court  From  this  last  or- 
der, the  defendant  Laura  Hannon  appeals. 

It  Is  not  claimed  that  the  Judgment  has 


been  paid.  At  the  time  It  was  tendered  and 
for  a  long  time  afterward,  the  defendants 
had  no  property,  and  the  Issuance  of  an  ex- 
ecution would  have  been  fruitless  and  would 
have  entailed  useless  expense.  The  plaintiff 
did  not  discover  that  the  defendant  Laura 
Hannon  had  acquired  any  property  tmtll  a 
short  time  before  the  execution  was  Issued. 
The  following  propositions  are  established  In 
the  case  of  Doehla  v.  Phillips  (this  day  decid- 
ed) 91  Pac.  330:  (1)  The  amendment  of  1896 
to  section  685  of  the  Code  of  Civil  Procedure, 
whether  technically  retroactive,  as  that  word 
Is  used  in  section  3,  Code  Civ.  Proc.,  or  not. 
Is  applicable  to  all  judgments  then  existing, 
and  not  barred  by  the  statute  of  limitations 
at  the  time  the  amendment  was  passed.  (2) 
Notice  to  the  defendants  of  the  time  and 
place  of  the  hearing  of  the  motion  for  leave 
to  have  the  execution  issued  was  not  neces- 
sary. See,  also.  Harrier  v.  Bassford,  145  Cal. 
532,  and  Bryan  v.  Stldger,  17  Cal.  270.  (3) 
The  general  statutes  of  limitations  apply 
only  to  actions  and  to  special  proceedings  of 
a  civil  nature,  and  they  do  not  apply  to  mo- 
tions of  this  character,  under  section  685,  for 
leave  to  Issue  an  execution.  The  right  to 
make  the  motion  was  not  barred  by  any  of 
the  provisions  of  the  statute  of  limitations. 
(4)  The  amendment  does  not  Impair  the  ob- 
ligation of  contracts  and  Is  not  unconstitu- 
tional. (5)  No  abuse  of  discretion  by  the 
court  is  shown,  nor  did  the  delay,  under  the 
circumstances,  constitute  such  laches  on  the 
part  of  the  plaintiff  as  to  defeat  her  right  to 
the  execution.  We  will  add  that  there  was 
no  error  in  permitting  the  plaintiff  at  the 
time  of  the  hearing  to  file  a  counter  affidavit 
without  previous  notice  or  service  upon  the 
defendant  If  the  defendant  so  desired,  she 
might  have  asked  for  further  time  to  file  an 
affidavit  in  rebuttal,  and,  if  good  reason  for 
delay  was  shown,  doubtless  the  court  would 
have  given  her  time.  She  did  not  make  any 
application. 

These  propositions  are  decisive  of  this 
case,  and  fully  support  the  action  of  the 
court  below.  We  refer  to  Doehla  v.  PbiUlpa 
for  a  full  discussion  of  the  above  questions. 

The  order  is  affirmed. 

We  concur:  BEATTY,  O.  J.;  SLOSS,  J.; 
ANGELLOTTI.  J. ;  McFABLAND,  J. ;  HEN- 
SHAW, J. ;    LORIGAN,  J. 


161  Cal.  nr 
Ex  parte  MOGENSON.    (Or.  1314.) 

(Supreme  CJourt  of  California.     July  17,  1907.) 

Habeas  Corpus— Procedure  —  Hearing  Be- 
fore .TusTrcE  OP  Supreme  Court. 

Pen.  Code,  S  1475,  as  amended  by  St  1907, 
c.  286,  p.  5G0,  provides  that,  if  a  prior  writ  of 
habeas  corpus  has  been  returned  or  made  re- 
turnable before  a  district  court  of  appeal  or  any 
justice  thereof,  no  writ  shall  be  issued  on  a  sec- 
ond or  Other  application,  except  by  the  Supreme 
Court  or  some  justice  thereof  returnable  be- 
fore the  Supreme  Court  or  some  justice  thereof. 
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ffeM  that.  If  a  single  Justice  of  a  District  Court 
of  Appeal  has  remanded  a  prisoner  on  habeas 
corpus,  a  single  justice  of  the  Supreme  Court 
may  not  overrule  such  decision  on  the  return  of 
a  new  writ  issued  by  him,  but  the  new  writ,  if 
issued  at  all,  must  be  made  returnable  before  the 
Supreme  Court  in  banc. 

Habeas  corpus  on  petition  by  J.  P.  Mogen- 
acn  before  the  Chief  Jasttce  of  the  Supreme 
Court.    Writ  denied. 

See  90  Pac.  1063. 

A.  H.  Jarman,  for  petitioner.  R.  R.  Bell, 
City  Atty.,  and  Beasley  &  Fry,  for  respond- 
ent 

BEATTY,  O.  J.  The  petitioner  was  con- 
victed upon  a  charge  of  violating  an  ordi- 
nance of  the  town  of  Los  Gatoa  prohibiting 
the  sale  of  Intoxicating  liquors.  He  sued  out 
a  writ  of  habeas  corpus  from  the  District 
Court  of  Appeal  for  the  purpose  of  testing 
the  validity  of  the  ordinance,  the  sufficiency 
of  the  complaint  to  state  a  case  within  the 
terms  of  the  ordinance,  and  the  sufficiency  of 
the  Judgment  to  show  a  conviction  of  the  of- 
fense, if  any  offense  was  charged.  After  a 
hearing  upon  the  return  of  the  writ  that 
court,  in  an  opinion  filed  May  27,  1907,  over- 
ruled all  the  objections  to  the  validity  of  the 
ordinance  and  the  regularity  of  the  proceed- 
ings under  It,  and  remanded  the  prisoner  to 
the  custody  of  the  sheriff  of  Santa  Clara  coun- 
ty, by  whom  he  was  detained  in  execution  of 
the  Judgment.  90  Pac.  10C3.  Subsequently  a 
petition  was  presented  to  me,  based  upon  the 
same  objections  to  the  legality  of  the  impris- 
onment that  had  been  considered  and  overrul- 
ed by  the  District  Court  of  Appeal.  Counsel, 
however,  in  presenting  the  petition  to  me,  aa 
Chief  Justice  of  the  Supreme  Court,  did  not 
intend  or  expect  that  I  should  by  myself  re- 
view and  overrule  the  decision  of  the  Dis- 
trict Court  of  Appeal.  His  desire  and  re- 
quest was  that  I  should  Issue  the  writ  and 
make  It  returnable  before  the  court  In  banc, 
as  I  have  the  power  to  do  under  section  4  of 
article  6  of  the  Constitution,  and  section  1475 
of  the  Penal  Code.  See  section  as  amended 
March  18,  1907.    St.  p.  500,  c.  280. 

For  the  future  guidance  of  the  profession 
In  similar  cases,  I  have  deemed  it  important 
to  state  the  reason  why  this  coarse  was  not 
pursued.  The  authority  of  one  Justice  of  this 
court  to  make  a  writ  of  habeas  corpus  Issued 
by  himself  returnable  before  the  whole  court 
was  formerly  exercised  with  great  freedom — 
so  much  freedom.  Indeed,  as  to  result  In  a 
serious  detriment  to  the  more  Important  busi- 
ness of  the  court.  It  was  a  favorite  method 
with  certain  practitioners  to  present  their 
petitions  to  some  one  Justice,  and  often  to 
several  different  Justices  In  succession,  ask- 
ing for  a  writ  returnable  before  the  court, 
and,  if  they  could  get  the  writ  allowed  in 
that  way,  the  whole  court  would  be  compel- 
led, on  the  day  named  in  the  writ,  to  drop  all 
other  business  for  the  purpose  of  hearing  the 
return  to  a  petition  which  would  never  have 
been  granted  If  the  court,  or  a  quorum  of  the 
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Justices,  had  been  consulted  beforehand.  The 
evil  consequences  of  this  practice  were,  not 
alone  the  interruption  to  more  important 
business  of  the  court,  but  the  unnecessary  ex- 
pense to  counties  involved  in  the  production 
of  prisoners  at  the  bar  of  the  court  in  re- 
sponse to  writs  issued  upon  petitions  insuf- 
ficient on  their  face  and  often  utterly  frivo- 
lous in  the  light  of  the  facts  developed  at  the 
bearing. 

In  view  of  these  Inconveniences,  it  was 
long  ago  agreed  among  the  members  of  the 
court  that,  if  a  petition  was  addressed  to  one 
Justice,  he  should.  If  he  Issued  the  writ,  make 
It  returnable  before  himself  and  not  before 
the  court,  and  that.  If  the  party  desired  a 
hearing  before  the  court,  be  should  be  re- 
quired to  address  his  petition  to  the  court, 
so  that  a  majority  of  the  Justices  could  de- 
termine whether,  upon  the  matters  alleged. 
It  was  proper  to  issue  the  writ  at  all,  and, 
if  so,  when  the  matter  could  be  conveniently 
heard.  Ever  since  this  agreement  was  reach- 
ed I  have  consistently  adhered  to  the  practice 
indicated.  But  long  as  the  practice  has  pre- 
vailed it  seems  not  to  have  been  generally 
understood,  and  petitions  are  still.  In  many 
Instances,  addressed  to  the  Chief  Justice 
alone,  with  the  expectation  of  having  a  hear- 
ing before  the  court.  Heretofore  such  mis- 
takes have  not  involved  any  serious  trouble 
or  inconvenience,  as  they  could  always  be 
corrected  by  merely  changing  a  few  words 
in  the  caption  of  the  petition.  But  since  the 
amendment  to  section  1475  of  the  Penal  Code, 
above  cited,  it  has  I>ecome  more  Important 
that  the  practice  in  these  cases  should  be 
generally  understood.  The  effect  of  that 
amendment,  as  I  understand  it,  is  to  put  an 
end  to  the  practice  heretofore  prevailing  of 
going  from  one  Judge  to  another  of  no  great- 
er authority,  with  the  same  petition  for  a 
writ  of  habeas  corpus.  In  order  to  secure 
from  one  relief  that  has  been  denied  by  an- 
other. Among  Its  provisions  Is  the  follow- 
ing: "In  the  event,  however,  that  the  prior 
writ  was  returned  or  made  returnable  before 
a  District  Court  of  Appeal,  or  any  Justice 
thereof,  no  writ  can  be  Issued  upon  a  second 
or  other  application  except  by  the  Supreme 
Court  or  some  Judge  thereof,  and  such  writ 
must  be  made  returnable  before  said  su- 
preme court  or  some  Judge  thereof."  As  I 
construe  this  clause  of  the  section.  It  does  not 
mean  that  after  the  District  Court  of  Appeal 
has,  by  the  unanimous  decision  of  the  three 
Judges,  remanded  a  prisoner  on  habeas  cor- 
pus, a  single  Justice  of  this  court  may  issue 
a  new  writ  upon  a  similar  petition,  return- 
able before  himself,  and,  upon  the  bearing, 
overrule  the  decision  of  the  District  Court  of 
Appeal  and  discharge  the  prisoner.  It  means 
only  that,  when  a  single  Judge  of  the  District 
Court  of  Appeal  has  remanded  a  prisoner,  a 
single  Justice  of  this  court  may  overrule  his 
decision  upon  the  return  of  a  new  writ  issued 
by  him,  but,  when  the  order  of  remand  has 
been  made  by  the  District  Court  of  Appeal, 
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the  new  writ,  If  Issned  at  all,  must  be  made 
returnable  before  the  Supreme  Court  In  banc, 
where  alone  rests  an  autbority  superior  to 
that  ot  the  District  Court  of  Appeal,  and 
where  alone  Its  decisions  can  with  any  pro- 
priety be  corrected  or  reviewed. 

Entertaining  these  views,  I  very  reluctant- 
ly Issued  the  writ  in  this  case,  malting  it  re- 
turnable before  myself,  but  upon  an  under- 
standing with  counsel  for  petitioner  that,  un- 
less the  court  would  consent  to  hear  the  mat- 
ter, the  proceeding  would  necessarily  be  dis- 
missed. My  associates  having,  upon  due  con- 
sideration of  the  matter  declined  to  order  a 
bearing  of  the  petition  before  the  whole 
court,  the  writ  was  discharged,  and  the  pris- 
oner remanded. 


(  Cal.  App.  S2 

FAIRCHILD   V.   WHITMORB.     (Civ.    343.) 

(Court  of  Appeal,  First  District,  California. 

June  25,  1907.     Rehearing  Denied  by 

Supreme  Court    Aug.  23,  1907.) 

Attobnet  ANn  Clunx— Claim  fob  CJokpen- 

BATION— BVIDEKCE. 

Defendant,  seeking  to  defeat  a  claim  of  an 
attorney  for  services  on  the  theory  that  the 
services  were  rendered  for  a  corporation,  may 
show  in  evidence  that  the  attorney  had  filed 
claim  for  the  services  rendered  against  the  cor- 
poration, which  was  insolvent. 

Appeal  from  Superior  Court,  Alameda 
County;    S.  P.  Hall,  Judge. 

Action  by  C.  H.  Falrchlld  against  Welles 
Whitmore.  From  a  Judgment  for  plaintiff, 
and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.    Affirmed. 

Welles  Whitmore  and  M.  C.  Chapman,  for 
appellant.  William  P.  Hubbard,  for  respond- 
ent 

KERRIGAN,  X  This  Is  an  action  brought 
to  recover  upon  a  promissory  note.  The  de- 
fendant in  his  answer  admitted  the  execu- 
tion of  the  note,  and  set  up  In  defense  a 
counterclaim  for  services  performed  as  an 
attorney  and  counselor  at  law.  The  jury 
brought  in  a  verdict  for  the  plaintiff,  upon 
which  Judgment  was  entered.  This  appeal 
Is  from  the  Judgment  and  order  denying  de- 
fendant's motion  for  a  new  trial. 

It  Is  claimed  that  the  trial  court  errone- 
ously admitted  In  evidence  a  certified  copy  of 
the  claim  of  the  defendant  presented  to  the 
referee  in  the  matter  of  the  Richards  Pump 
Company,  an  Insolvent  debtor.  Among  other 
items  of  services  contained  In  this  claim  Is 
the  following:  "Also  services  and  prepara- 
tion of  papers  In  removal  of  two  directors  of 
said  company"  (Richards  Pump  CJompany). 
The  appellant  stQ>ported  by  his  own  testi- 
mony all  the  Items  of  his  bill  of  particulars, 
except  one,  which  reads:  "Feb.  6,  1904,  as- 
slstlbg  Wm.  P.  Hubbard  In  removing  John 
J.  Meyers  and  C.  H.  Humphreys  as  directors 
of  the  Richards  Pump  Oimpany,  and  elect- 
ing C.  H.  Falrchlld  and  H.  J.  Piersol  in 
their  place,  ^."    This  bill  of  particulars 


Itself,  however,  was  offered  and  read  In  eri' 
dence.  The  claim  was  admitted  to  meet  this 
Item  of  the  bill  of  particulars,  and  to  show 
that  the  appellant  for  this  service  had  pre- 
sented a  claim  against  the  Insolvent  corpora- 
tion. It  was  respondent's  theory  that  the 
services  of  appellant,  for  which  the  latter 
sought,  by  bis  counterclaim,  to  recover  com- 
pensation, were  rendered  not  for  him,  but  for 
the  Richards  Pump  Company,  insolvent 
This  claim  against  that  Insolvent  company, 
so  far  as  that  item  was  concerned,  carried 
out  this  theory,  and  was  dearly  admissible. 

It  Is  also  asserted  that  the  court  erred  In 
overruling  the  objection  of  appellant  to  the 
testimony  of  C.  H.  Humphreys.  This  witness 
was  an  attorney  at  law.  In  answer  to  a 
hypothetical  question  he  testified  as  to  the 
value  of  the  services  rendered  by  appellant 
This  and  other  Instances,  in  which  it  is 
claimed  the  trial  court  erred  In  admitting 
evidence,  are  without  merit.  The  evidence 
was  amply  sufficient  to  support  the  verdict 

The  bill  of  exceptions  was  originally  set- 
tled upon  stipulation  of  counsel  by  the  Judge 
before  whom  the  case  was  tried.  Subse- 
quently, upon  motion  under  section  473,  Code 
Civ.  Proc.,  an  amendment  to  the  engrossed 
bill  of  exceptions  was  allowed  and  settled 
by  the  successor  of  the  Judge  who  presided 
at  the  trial.  The  Judge  who  heard  the  cause 
was  not  requested  to  settle  the  amendment 
It  Is  the  contention  of  the  appellant  that  un- 
til be  was  requested  to  do  so  and  refused, 
his  successor  was  without  authority  In  the 
matter,  and  that  the  amendment  must  be 
disregarded.  Code  Civ.  Proc.  S  CM.  It  Is 
needless  to  pass  on  this  question,  for  we  have 
carefully  examined  the  points  discussed  In 
the  briefs  without  reference  to  the  amend- 
ment and  from  such  examination  we  are  sat- 
isfied that  the  Judgment  and  order  should 
be  affirmed.    It  is  so  ordered. 

We  concur:    COOPER,  P.  J.;  HALL,  3. 


«  Cal.  App.  44 
In  re  WELCH'S  WILL.     (Civ.  323.) 

(C!ourt   of   Appeal,    First   District,   California. 

June    24,    1907.      K«hearing    Denied    July 

24,  1007 ;   Denied  by  Smircme  Court 

Aug.  23,  1907.) 

1.  Wills— Contest— Motion  foe  Nonsuit. 

In  detennining  the  question  of  the  suffl- 
ciency  of  the  evidence  of  contestant  in  a  will 
contest  to  require  the  submission  of  the  case  to 
the  jury,  the  court  must  conced*  to  the  jury  the 
right,  not  only  to  regard  all  the  testimony  of 
contestant  as  true,  but  to  draw  all  reasonable 
inferences  therefrom,  and,  where  the  evidence 
BO  considered  is  susceptible  of  two  construc- 
tions, contestant  is  entitled  to  have  the  case  go 
to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  H  769,  773.] 

2.  Same— Undtte  Influence. 

Undue  influence  to  avoid  a  will  Is  the  vat, 
by  one  in  whom  a  confidence  is  reposed  by  an- 
other, of  such  confidence  for  the  purpose  of 
obtaining  an  unfair  advantage  of  the  weaknen 
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of  the  mind  of  the  latter  or  of  bis  necessities  or 
distress. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  49,  Wills,  a  373,  383.] 

3.  Same— CoRFiDENTiAi.  Relations. 

In  a  suit  to  set  aside  a  will  on  the  ground 
of  undne  influence  exercised  by  the  wife  of  the 
testator,  the  confidential  relation  between  hus- 
band and  wife,  though  not  raising  a  j)resnmp- 
tion  of  undue  influence,  is  important  in  weigh- 
ing the  evidence  in  the  case. 

IKd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  49,  Wills,  §  383.] 

4.  Same— Evidence— QuESiio:^  roB  Jubt. 

In  a  suit  to  set  aside  a  will  on  the  ground 
of  undue  influence,  evidence  examined,  and  held 
to  re<]uire  the  submission  to  the  Jury  of  the 
question  of  undue  influence. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  WUla,  §  7C9.] 

Appeal  from  Superior  Court,  Santa  Cruz 
County;   Lucas  F.  Smith,  Judge. 

Petition  by  Mary  Ellen  Aston  for  the  rev- 
ocation of  the  probate  of  the  will  of  Rich- 
ard R.  Welch,  deceased,  in  which  Bridget 
Welch,  the  widow,  appeared  and  filed  an- 
swer. From  a  judgment  of  nonsuit,  petition- 
er appeals.    Reversed. 

H.  C.  Wyckoff,  for  appellant.  Charles  B. 
Younger,  Jr.,  and  David  F.  Maber,  for  re- 
spondent. 

COOPER,  P.  J.  The  last  will  of  deceased 
was  admitted  to  probate,  and  Bridget  Welch, 
the  widow,  appointed  executrix  thereof.  The 
appellant,  Mary  Ellen  Aston,  the  daughter  of 
the  deceased  and  the  executrix,  within  the 
year  filed  a  petition  for  the  revocation  of  the 
probate  of  the  will  upon  the  ground  of  tin- 
due  influence.  The  respondent,  who  is  the 
mother  of  appellant,  filed  an  answer  to  the 
petition,  denying  the  allegations  as  to  undue 
Influence.  The  case  came  on  for  trial  upon 
such  Issue  before  the  court  with  a  Jury. 
After  appellant  had  Introduced  her  testimo- 
ny and  rested,  respondent  made  a  motion 
for  a  nonsuit,  which  was  granted,  and  Judg- 
ment accordinjrly  entered.  The  appeal  Is 
from  the  Judgment,  and  presents  the  ques- 
tion as  to  the  ruling  on  the  nonsuit. 

The  case  presented  is  entirely  different 
from  one  In  which  the  lower  court  has  grant- 
ed a  new  trial  on  conflicting  or  Insufllclent 
eTld«ice.  Here  the  Jury  was  a  part  of  the 
machinery  of  the  trial.  It  was,  in  the  first 
place,  subject  to  the  revisory  power  of  the 
court,  the  Judge  of  the  facts.  The  evidence  in- 
troduced must,  for  the  purposes  of  this  motion, 
be  all  considered  as  true.  It  must  be  given  the 
greatest  probative  force  to  which,  according 
to  the  tow  of  evidence,  it  is  fairly  entitled. 
We  mnst  concede  to  the  Jury  the  right,  not 
only  to  regard  all  the  testimony  as  absolutely 
true,  but  to  draw  all  reasonable  Inferences 
therefrom.  In  Estate  of  Arnold,  147  Cal.  683, 
82  Pae.  252,  the  rule  Is  thus  stated:  "In  de- 
termining whether  or  not  in  a  proceeding  to 
contest  a  will,  the  evidence  produced  by  the 
contestants  Is  sufficient  to  require  the  snb- 
mlssiou  of  the  case  to  the  Jury,  the  same 
rules  apply  as  in  civil  cases.  livery  favor- 
91P^22 


able  inference  fairly  dedudble,  and  every 
favorable  presumption  fairly  arising,  from 
the  evidence  produced,  must  be  considered 
as  facts  proved  in  favor  of  tlie  contestants. 
Where  evidence  Is  fairly  susceptible  of  two 
constructions,  or  If  either  of  several  Infer- 
ences may  reasonably  be  made,  the  court 
must  take  the  view  most  favorable  to  the 
contestants.  All  the  evidence  in  favor  of 
the  contestants  must  be  taken  as  true,  and. 
If  contradictory  evidence  has  been  given,  it 
must  be  disregarded.  If  tbere  is  any  sub- 
stantial evidence  tending  to  prove  In  favor  of 
contestants  all  the  facts  necessary  to  make  out 
their  case,  they  are  entitled  to  have  the  oase 
go  to  the  Jury  for  a  verdict  on  the  merits." 
With  the  above  rule  in  mind,  we  will  briefly 
examine  the  evidence  tending  to  prove  that 
the  win  was  procured  by  undue  influence,  or. 
In  other  words,  that  it  was  not  the  free  and 
voluntary  act  of  the  deceased. 

Undue  influence  has  been  defined  by  our 
court  to  be  the  use,  by  one  in  whom  a  con- 
fidence is  reposed  by  another,  who  holds  a 
real  or  apparent  authority  over  him,  of  such 
confidence  or  authority  for  the  purpose  of 
obtaining  an  unfair  advantage  of  his  weak- 
ness of  mind,  or  of  his  necessities  or  distresa. 
Dolllver  v.  DolUver,  94  Cal.  (W6,  30  Pac.  4» 
It  must  be  borne  in  mind  that  the  tmdue 
Influence  Is  alleged  to  have  been  by  the  wife, 
and  the  relation  between  husband  and  wife 
is  confidential.  While  such  confidential  re- 
lation does  not,  perhaps,  of  Itself,  In  this  state 
raise  a  presumption  of  undue  Influence  In  re- 
gard to  making  a  will,  yet  it  is  Important 
in  weighing  the  evidence  in  all  cases  of  this 
character.  In  fact,  it  has  been  held  In  some 
Jurisdictions  that  there  Is  a  presumption  of 
undue  Influence  In  such  cases  when  such 
confidential  relations  exist  The  question 
as  to  the  boundary  of  legitimate  influence 
mu.st  be  determined  by  consideration  of  the 
relation  between  the  parties,  the  character, 
strength,  and  condition  of  each  of  them,  the 
circumstances  of  the  case,  and  the  applica- 
tion of  sound  practical  sense  to  the  facts  of 
each  given  case.  The  mental  and  physical 
condition  of  the  testator,  and  the  provisions 
of  the  will  Itself,  may  be  considered.  Tlie 
deceased  was  70  years  old,  and  during  the 
last  few  years  of  his  life  was  in  the  habit 
of  using  intoxicating  liquors  at  times  to  ex- 
CCS.S.  He  had  been  in  feeble  health  for  some 
time.  The  respondent  appears  to  have  been 
the  stronger  of  the  two,  either  mentally  or 
by  force  of  her  will  power.  She  took  charge 
of  the  money  of  the  community,  deposited  it 
in  banks  In  her  own  name,  and  superintend- 
ed the  affairs  generally.  The  appellant  was 
the  only  living  child,  and  there  were  no 
grandchildren.  She  married  Joseph  F.  As- 
ton in  December,  1882,  and  has  ever  since 
lived  with  him.  but  they  have  no  children. 
The  mother  opposed  the  marriage  of  her 
daughter  to  Aston,  would  not  cousent  to  it, 
and  stated  that.  If  she  married  Aston,  he 
would  never  get  any  of  the  property.     She 
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never  forgave  the  daughter  for  marrying  As- 
ton. The  deceased  was  always  friendly  with 
bis  daughter,  and  often  visited  her  at  her 
home.  The  will  gives  the  property — quite  a 
little  estate — to  the  respondent  for  life,  mak- 
ing her  executrix  without  bonds,  with  re- 
mainder to  appellant  for  life,  and,  in  case 
of  her  death  without  Issue,  "all  of  my  said 
property  shall  go  to  the  heh-s  of  my  said  be- 
loved wife."  Deceased  did  not  know  his 
wife's  relatives,  who  they  were,  nor  where 
they  resided.  The  appellant  testified  that 
during  their  married  life  and  np  to  the 
time  of  her  fathCT's  death  her  mother  con- 
trolled him  in  everything;  that  her  mother 
insisted  upon,  and  her  father  did,  turn  over 
all  the  money  he  earned  and  all  rents  to  her; 
that  her  mother  told  him  what  to  do  and 
how  to  do  It;  that  some  four  or  five  years 
before  his  death  he  sold  some  property  in 
Santa  Cruz  for  about  $2,400,  and  her  mother 
deposited  the  money  In  the  Pajaro  Valley 
Bank  In  her  name;  that  on  an  occasion 
when  visiting  her  father,  and  when  her  fa- 
ther was  kissing  her,  the  mother  told  her 
that  she  came  too  often;  that  her  mother 
would  always  be  present  when  she  visited 
her  father;  that  her  father  bad  blood  rela- 
tions living;  and  that  two  of  his  nephews 
visited  him  at  bis  home  in  Watsonville.  The 
witness  Romlne,  who  was  a  tenant  of  de- 
ceased, testified  that,  when  be  paid  bis  rent, 
the  respondent  would  reach  over  and  take  It, 
and  on  one  occasion  she  grabbed  the  money 
from  deceased;  that  respondent  would  al- 
ways direct  how  the  work  should  be  done 
on  the  place;  that  deceased  asked  the  wit- 
ness at  one  time  when  deceased  sat  down  to 
rest  not  to  mention  it  to  respondent;  that 
on  one  occasion,  when  deceased  borrowed 
$3  of  witness,  he  asked  him  not  to  mention 
It  to  respondent.  The  witness  McCallum  tes- 
tified that  a  short  time  before  the  death  of 
deceased  the  respondent  told  witness  that 
she  was  very  anxious  that  her  husband 
Bhoald  make  his  will,  and  in  the  same  con- 
versation the  respondent  said  she  did  not 
wish  Mr.  Aston  to  get  a  dollar.  The  witness 
Murphy  testified  that  she  was  at  the  Welch 
home  a  short  time  before  bis  death;  that 
Mrs.  Welch  said  he  was  in  a  very  bad  condi- 
tion, and  expressed  a  desire  that  be  should 
arrange  his  business;  that  in  the  conversa- 
tion Mrs.  Welch  said  she  wanted  control  of 
the  property  during  her  life,  and  then  to 
have  it  go  to  her  daughter,  and  then  to  her 
people,  and  used  the  expression  "If  it  is  not 
that  way,  I  will  not  have  it;"  that  on  one 
occasion  deceased  came  Into  the  home  of 
witness,  and  asked  for  a  pen  and  Ink,  stat- 
ing that  he  wanted  to  sign  a  note  for  a  sa- 
loon bill,  but  did  not  want  his  wife  to  know 
about  It 

Respondent  was  called  as  a  witness  for 
appellant,  and  testified  that  deceased  never 
saw  any  of  her  relations,  and  that  none  of 
them  ever  visited  at  her  home.  When  asked 
if  she  was  present  when  the  will  was  signed. 


she  answered,  "I  certainly  was  when  that 
will  was  signed."  When  asked  by  her  own 
attorney  (Mr.  Maher)  In  cross-examination  to 
state  what  occurred  at  the  time  of  making 
the  will,  the  respondent  answered :  "You  drew 
the  will  out  and  he  signed  it;  after  he  signed 
you  read  it  twice  to  htm,  and  be  asked  me, 
'Are  you  satisfied  with  the  will,  mamma?'" 
When  respondent  was  asked  if  she  knew  be- 
forehand what  was  going  to  be  put  in  tb( 
will,  she  said  she  never  heard  that  be  was  go- 
ing to  make  a  will  till  three  hours  before.  "I 
was  as  Innocent  as  a  child  in  the  cradle,  be 
said  when  Mr.  Maher  read  it."  When  asked 
if  she  suggested  leaving  the  property  to  her 
relatives,  she  answered,  "Oh,  no,  no,  no;  I 
never  spdie  to  him  about  them."  If  deceas- 
ed never  saw  any  of  his  wife's  relatives,  and 
she  never  spoke  to  him  about  them,  or  about 
making  the  will.  It  might  have  appeared  to 
the  Jury  a  little  singular  that  the  fee  of  the 
proper^  should  be  left  to  her  relatives.  The 
will  was  made  three  days  before  the  death 
of  the  deceased.  The  witness  Mary  Aston  tes- 
tified that  the  deceased  and  respondent  stop- 
ped at  her  place  of  business  in  the  af  ternoor 
after  the  will  bad  been  made,  and  respondent 
told  witness  about  the  will  having  been  made 
and  "he  had  it  fixed  to  suit  her." 

The  witness  Faustino  testified  that  Mr.  and 
Mrs.  Welch  stopped  at  his  store  about  5 
o'clock  in  the  afternoon  of  the  day  the  will 
was  drawn;  that  deceased  came  up  to  the 
counter,  put  his  elbow  on  the  counter,  and 
laid  his  head  on  his  band,  and  witness  gave 
him  a  little  wine;  that  Mrs.  Welch  told  wit- 
ness about  the  will  having  been  made,  and 
said,  "I  got  the  will  Just  the  way  I  wanted 
it." 

The  appellant  testified  that  she  was  at  the 
home  of  her  parents  on  the  evening  of  Janu- 
ary 27th,  Just  after  the  will  had  been  made; 
that  nothing  was  said  to  her  about  a  will  In 
any  way ;  that  she  heard  a  part  of  an  expres- 
sion made  by  her  mother  to  her  father  whlcta 
was  "don't  tell";  that  she  did  not  hear  of 
the  making  of  the  will  until  after  the  death  of 
her  father,  which  occurred  Jannary  90, 190i. 

About  three  weeks  before  bis  death  the 
testator  had  a  serious  attack  of  neuralgia  of 
the  heart,  and  could  not  put  on  his  shoes 
without  assistance.  No  disinterested  party 
appears  to  have  been  present  when  the  will 
was  executed.  Deceased  does  not  appear  to 
have  had  any  but  the  most  afTectlonate  feel- 
ing for  his  daughter.  While  feeble  and  near 
dissolution.  Be  went  with  the  respondent  to 
the  lawyer's  office,  and  was  with  her  and  in 
her  presence  when  the  will  was  executed. 
Who  can  say  as  matter  of  law  that  the  act 
was  the  free  and  voluntary  act  of  decease<1 
under  the  circumstances?  When  the  respond- 
ent said  that  the  will  was  as  she  desired, 
might  not  the  jury  infer  and  find  from  all  the 
evidence  that  It  was  In  fact  the  will  of  re- 
spondent, acting  through  the  signature  of  a 

feeble,  dying  old  man?    In  a  case  like  thi 
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whore  a  will  Is  made  by  one  In  feeble  health. 
Just  before  death,  in  the  bearing  and  pres- 
ence of  a  person  of  dominating  mind,  and 
to  suit  the  interests  and  purposes  of  such 
person,  conrta  and  juries  stiould  carefully 
scrutinize  erery  act  and  circumstance  in  con- 
nectlon  with  the  matter.  In  many  cases  It 
Is  utterly  impossible  to  prove  the  exercise 
of  the  influence  directly  upon  the  testamenta- 
ry act,  but  thia  is  not  necessary.  The  ques- 
tion in  all  casea  is  as  to  whether  or  not  such 
Inllnatce  produced  the  act  It  may  hare  been 
the  result  of  a  long  course  of  conduct,  fear, 
or  persuasion.  A  party  exerting  such  influ- 
ence would  not  take  along  witnesses  to  prove 
that  she  had  no  such  influence.  Such  influ- 
ence has  been  exerted  in  many  cases  where 
the  party  whose  influence  produced  the  act 
was  not  present  at  the  making  of  the  will. 
The  fact  that  such  a  party  was  present,  both 
in  going  to,  remaining  in,  and  returning  from 
the  lawyer's  office.  Is  certainly  a  very  po- 
tent circumstance. 

In  Estate  of  Arnold,  ^pra,  the  order  grant- 
ing a  nonsuit  in  a  will  contest  was  reversed, 
although  the  facts  and  circumstances  tend- 
ing to  show  undue  influence  were  not  of  a 
convincing  nature.  The  court  said:  "There 
were  circumstances  from  which  It  might  have 
been  Inferred  that  Leonard  had,  by  these 
means,  obtained  great  control  over  the  mind 
and  actions  of  the  testatrix,  and  that  he 
was  acting  In  bad  faith,  for  the  purpose 
of  procuring  the  new  will  to  be  made  In 
order  to  supplant  Rosenheim  and  promote  his 
own  advantage.  Some  of  the  evidence,  it  is 
true,  was  capable  of  a  different  construction, 
and  there  was  little,  if  any,  direct  evidence 
as  to  the  motives  of  Leonard,  or  as  to  the 
actual  operation  of  the  undue  influence.  If 
a  Jury  had,  upon  the  evidence  given,  found 
In  favor  of  the  disputed  will,  we  might  not 
be  disposed  to  disturb  the  verdict  Ques- 
tions Involving  motives,  and  inferences  to  be 
deduced  from  circumstances,  are,  within  rea- 
sonable bounds,  exclusively  within  the  prov- 
ince of  the  Jury,  or  the  trial  court  when  sit- 
ting without  a  Jury,  and,  under  the  rules  re- 
garding the  granting  of  a  nonsuit  they  must 
all  be  resolved  so  far  as  possible  in  favor  of 
contestants.  It  would  not  be  imreasonable 
to  conclude  upon  all  the  facts  and  evidence 
before  the  Jury  that  the  will  In  question  was 
Dot  the  natural  result  of  the  uncontrolled 
will  of  Mrs.  Arnold,  but  the  direct  result  of 
the  fears  exerted,  false  beliefs  engendered, 
and  sinister  Influences  exercised  over  her  to 
that  end  by  William  H.  Leonard.  In  such 
case  It  Is  error  to  grant  a  nonsuit"  It  cer- 
tainly would  not  be  unreasonable  to  conclude, 
upon  all  the  facts  and  circumstances  before 
the  Jury  in  this  case,  that  the  will  was  not 
the  natural  result  of  the  uncontrolled  mind 
of  the  old  man  Welch.  In  Estate  of  Tib- 
betts,  137  Cal.  123,  69  Pac.  978,  the  verdict 
of  a  Jury,  finding  that  the  will  of  deceased 
was  the  result  of  undue  influence,  was  up- 


held. In  that  case  the  mother  of  the  testa- 
trix was  unfriendly  to  the  contestant,  and 
went  with  her  daughter,  the  testatrix,  to  have 
the  will  signed,  but  gave  no  directions  as  to 
Its  terms  at  the  time.  The  court  said :  "Aft- 
er mature  consideration  of  the  case  at  bar 
we  have  reached  the  conclusion  that  the  evi- 
dence was  not  so  entirely  insufficient  to  sup- 
port the  finding  of  undue  influence  as  to  war- 
rant us  In  disturbing  the  verdict"  In  Es- 
tate of  Kendrick,  130  Cal.  860,  62  Pac.  606, 
it  was  held  that  the  evidence  was  sufficient  to 
uphold  the  verdict  of  the  jury  that  the  will 
was  procured  by  undue  Influence.  The  evi- 
dence did  not  show  that  the  Influence  was  ex- 
erted at  the  very  time  of  the  making  of  the 
will,  but  that  whispered  conversations  had 
occurred  between  the  deceased  and  her  niece. 
The  court,  after  referring  to  the  facts,  and 
the  fact  that  at  the  conclusion  of  the  con- 
versations the  deceased  seemed  to  have  put 
herself  imreservedly  in  the  hands  of  her 
niece,  and  to  have  been  dominated  by  her, 
said:  "These  facts  and  circumstances,  tak- 
en with  the  admittedly  mental  and  physical 
condition  of  the  testatrix,  we  think  must  be 
held  sufficient  to  Justify  the  verdict  of  the 
Jury." 

In  the  case  at  bar  the  facts  that  the  deceas- 
ed was  feeble,  and  somewhat  addicted  to  the 
use  of  intoxicating  liquor;  that  he  was  dom- 
inated by  the  respondent;  that  he  made  his 
will  just  three  days  before  he  died ;  that  re- 
spondent was  with  him  at  the  time  and  the 
win  was  made  in  her  favor ;  that  respondent 
said  to  third  parties  that  she  had  the  will  to 
suit  her;  that  deceased  left  the  fee  of  the 
real  estate  to  his  wife's  relatives,  whom  he 
did  not  know  and  had  never  seen,  to  the  ex- 
clusion not  only  of  his  own  relatives  but  to 
the  exclusion  of  his  only  daughter;  that  re- 
spondKit  entertained  a  strong  dislike  to  the 
hu^and  of  the  daughter ;  that  deceased  had 
always  been  friendly  to  the  daughter  and  her 
husband;  that  the  daughter  was  not  spoken 
to  about  the  will,  and  respondent  desired  to 
keep  the  fact  of  its  having  been  made  from 
the  daughter — in  our  opinion  would  amply 
sustain  a  verdict  finding  that  the  will  was 
produced  by  undue  influence. 

The  Judgment  is  reversed. 

We  concur:    HALL,  J.;  KERRIGAN,  J. 


«  Oal.  App.  67) 

GABLE  et  al.  ▼.  PAGE   et  al.     (Civ.  324.) 

(Court  of  Appeal,  Second  District,  California. 
June  26.   1967.     Rehearing  Denied  by  Su- 
preme Court  Aug.  23,  1907.) 

1.  Appeal— TiicB  or  Taking. 

An    appeal    from    a    judgment    taken    10 
months  after  entry  thereof  cannot  be  considered. 
lEd.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  {  1879.] 

2.  Judgment— Res  JtroicATA. 

The  validitv  of  the  trust  cannot  be  ques- 
tioned by  defenoants  in  an  action  to  quiet  title 
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to  land  beld  by  plaintiff  nnder  a  trust  estab- 
lished in  a  prior  action  brought  by  one  to  whom 
defendants  are  privies. 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty; W.  B.  Wallace,  Judge. 

Action  by  Mary  A.  Gable,  trustee,  and 
others,  against  Ellas  C.  Page  and  others. 
From  a  Judgment  for  plaintiff  and  from  an 
order  denying  a  new  trial,  defendants  ap- 
peal.   Dismissed  and  affirmed. 

E.  T.  Cosper,  for  appellants.  T.  E.  Clark, 
for  respondents. 

SHAW,  3.  This  Is  an  action  to  quiet 
plaintiff's  title  to  lands  which  she  holds  un- 
der a  trust  established  by  a  final  Judgment 
and  decree  rendered  several  years  prior  to 
the  Institntlon  of  this  suit.  The  appeal  from 
the  Judgment  herein  was  taken  10  months 
after  the  entry  thereof;  hence  cannot  be  con- 
sidered. Hunter  v.  Mtlam,  133  Cal.  601,  65 
Pac.  1079. 

It  Is  not  urged  that  any  errors  of  law  oc- 
curred at  the  trial  to  which  exception  was 
taken,  nor  are  the  findings  attacked  as  be- 
ing unsupported  by  the  evidence.  Appel- 
lants' argument  is  confined  to  an  attack  up- 
on the  validity  of  the  trust,  the  existence  of 
which  it  Is  conceded  was  found  and  adjudged 
hy  the  court.  Admitting  Its  establishment 
by  this  adjudication,  the  point  becomes  one 
of  law  to  be  considered  upon  an  appeal  from 
the  Judgment  only.  Hunter  v.  Milam,  supra; 
Sharp  V.  Bowie,  142  Cal.  4C2,  76  Pac.  62. 
Thus  considered  the  grounds  upon  which  It 
Is  claimed  the  trust  is  void  might  properly 
have  been,  and  presumably  were,  urged  In 
the  suit  wherein  it  was  made  an  issue.  The 
court  there  having,  by  its  decree,  established 
It,  appellants,  who  are  privies  to  the  plain- 
tiff In  that  action,  must  be  held  bound  by 
such  Judgment  "The  Judgment  may  be 
grossly  unjust  or  erroneous,  but  the  decision 
of  the  court  as  to  all  Issues  Involved  In  the 
action  stands  as  a  finality  between  the  par- 
ties and  their  privies  until  set  aside  in  some 
mode  recognized  by  law."  Page  v.  Carver 
(Cal.)  90  Pac.  481. 

The  appeal  from  the  Judgment  is  dismiss- 
ed, and  the  order  denying  appellants'  motion 
for  a  new  trial  is  affirmed. 

We  concur:    ALLEN,  P.  J.;  TAGGABT,  J. 


(Civ. 


5  Cal.  App.  7as 
BAiCEB  &  HAMILTON  v.  LAMBERT. 

348.) 

(Court   of   Appeal,    First   District,   California. 
June  11,  1907.) 

Pleadino  —  EvinENCK— Admissible  Unue^— 
NoNjoiN.iEB  OF  Parties— Waiver. 

UndPr  Code  Civ.  Proc.  §  43:i,  providing  that, 
when  a  defect  of  parties  defendant  does  not  ap- 
pear from  the  complaint,  objection  must  be 
taken  by  answer,  and  section  434,  providing,  if 
no  objection  be  taken,  the  defendant  is  deemed 
to  have  waived  the  same,  the  allegations  of  a 
complaint  against  a  single  defendant  as  to  an 


individual  indebtedness  may,  In  the  absence  of  a 
plea  of  nonjoinder  by  defendant,  be  supported 
by  evidence  of  a  partnership  indebtedness,  de- 
fendant being  one  of   the  partners. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Difc 
vol.  39,  Pleading,  8  1237.1 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  C.  B.  Hebbard, 
Judge. 

Action  by  Baker  &  Hamilton  against  O.  W. 
Lambert.  From  a  Judgment  for  defendant 
and  an  order  denying  a  new  trial,  plaintiff 
appeals.    Reversed. 

Page,  McCutchen  &  Knight,  for  appellant. 
William  H.  Johnson,  for  respondent. 

COOPER,  P.  X  This  Is  an  appeal  from  a 
Judgment  in  favor  of  defendant,  and  from 
an  order  denying  the  plaintiff's  motion  for 
a  new  trial. 

The  complaint  contains  the  common  counts, 
alleging  in  various  forms  that  the  defendant 
Is  Indebted  to  tlie  plaintiff  in  the  sum  of 
$575.28  for  goods,  wares,  and  merchandise, 
sold  and  delivered  by  plaintiff  to  defendant 
at  bis  special  Instance  and  request  Upon  the 
trial  the  evidence  showed  that  a  partnership 
had  existed  between  the  defendant  and  one 
LIpsett  Plaintiff  then  offered  testimony  tend- 
ing to  show  a  sale  of  the  goods  and  mer- 
chandise to  the  partnership.  The  defendant 
objected  to  the  offeree  testimony,  on  the 
ground  that  under  the  pleadings  the  proof 
of  a  partnership  Indebtedness  was  inadmis- 
sible, and  the  court  sustained  the  objection. 

The  question  presented  for  decision  Is  as 
to  whether  the  allegations  of  the  c(Hnplalnt 
as  to  an  individual  Indebtedness  can,  in  the 
absence  of  any  plea  of  nonjoinder  by  defend- 
ant be  supported  by  evidence  of  a  partner- 
ship Indebtedness;  the  defendant  being  one 
of  the  partners.  The  precis,'  question  does 
not  appear  to  have  been  decided  in  this  state, 
and  Is  an  important  one.  We  are  of  opinion 
that  the  evidence  was  admissible.  The  in- 
debtedness was  the  Joint  Indebtedness  of 
both  the  partners.  The  complaint  therefore, 
should  have  been  against  both,  as  they  are 
united  in  Interest.  Code  Civ.  Proa  J  382. 
The  Code  provides  (Code  Civ.  Proc.  i  430) 
that  the  defendant  may  demur  to  the  com- 
plaint when  It  appears  upon  the  face  thereof 
that  there  Is  defect  of  parties  defendant  It 
does  not  appear  upon  the  face  of  the  com- 
plaint that  there  Is  such  defect,  and  hence 
the  point  could  not  have  been  raised  by  de- 
murrer. It  Is  further  provided  (section  433) 
that  in  such  case  the  objection  may  be  taken 
by  answer.  Then  follows  section  434,  which 
provides:  "If  no  objection  be  taken,  either 
by  demurrer  or  answer,  the  defendant  must 
be  deemed  to  have  waived  the  same."  The 
defendant  knowing  the  fact  that  his  partner 
was  not  Joined,  should  have  raised  the  ques- 
tion of  such  nonjoinder  by  Ills  answer,  if 
he  desired  to  rely  upon  It  The  provisions 
of  the  Code  In  regard  to  the  matter  are  sim- 
ple and  easily  followed.    The  object  la  to 
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require  the  parties  In  good  faith  to  state 
the  matters  and  things  relied  i^on  so  as  to 
Inform  the  adversary  of  the  issues  to  be  tri- 
ed, with  a  yiew  of  disposijig  of  cases  upon 
their  merits.  It  Is  with  this  object  In  view 
that  courts  must  constnie  pleadings  with  ref- 
erence to  the  Code,  so  that  neither  party  may 
gain  an  unfair  adrantage  over  his  adversary. 
With  the  proTislons  of  the  Code  cited  before 
his  eyes,  the  defendant  cannot  be  allowad 
to  lull  his  adversary  Into  repose,  and,  tor 
the  first  time;  raise  the  point  which  was  at 
all  times  within  bis  knowledge,  but  whl«!h  he 
waived  by  not  alleging  In  bin  answer.  Hav- 
ing remained  silent  when  be  should  have 
informed  the  plalntit(,  he  will  I>e  precluded 
from  speaking  afterwards.  The  rule  was 
the  same  at  common  law. 

In  Rice  V.  Shute,  5  Burr.  2911,  tbe  Judgment 
of  the  King's  Bench  was  given  by  Lord 
Mansfield.  On  the  trial  evidence  was  given 
that  one  Cole^  who  had  not  been  made  de- 
fendant, was  a  partner  of  Shute,  and  there- 
upon on  motion  of  the  defendant  tbe  lower 
court  gave  Judgment  of  nonsuit  against  the 
plaintiff.  The  nonsuit  was  set  aside,  and 
the  court  held  that,  as  the  defendant  had 
not  pleaded  the  matter  in  abatement,  he  had 
waived  It.  The  above  case  was  followed  by 
Chief  Justice  Marshall  in  Barry  v.  Foyles, 
1  Pet  (tJ.  S.)  311,  7  L.  Ed.  157.  It  was  there 
said:  "If,  therefore,  the  defendant  fails  to 
avail  himself  of  tbe  variance  In  abatement, 
when  the  form  of  his  plea  obliges  him  to  give 
tbe  plaintiff  a  proper  action,  the  policy  of 
tbe  law  does  not  permit  him  to  avail  him- 
self of  It  at  the  trial.  The  course  of  deci- 
sions since  the  case  of  Bice  v.  Sbute  bag  been 
so  uniform  that  the  principle  would  have 
been  considered  as  too  well  settled  for  con- 
troversy had  It  not  lately  been  questioned 
by  a  Judge  from  whose  opinions  we  ought 
not  llgbtly  to  depart"  Rice  v.  Sbute  was 
again  followed  and  approved  by  the  Supreme 
Court  of  the  United  States  in  Mason  v.  El- 
dred,  6  Wall.  (U.  S.)  231,  18  I*  Ed.  783.  The 
opinion  was  by  Judge  Field,  and  it  Is  there 
said :  "It  is  true  that  each  copartner  Is  bound 
for  tbe  entire  amount  due  on  copartnership 
contracts;  and  that  this  obligation  Is  ao  far 
several  that  if  be  Is  sued  alone,  and  does 
not  plead  the  nonjoinder  of  his  copartners, 
a  recovery  may  be  bad  against  him  for  tbe 
whole  amount  due  upon  the  contract."  In 
15  Encyclopedia  of  Pleading  and  Practice, 
p.  88,  the  rule  Is  stated  as  follows:  "Where 
one  partner  Is  declared  against  and  nonjoind- 
er is  not  pleaded  In  abatement  proof  of  a 
partnership  contract  is  not  a  variance,  as 
partnership  obligations  are  to  tliis  extent  re- 
garded as  joint  and  several."  See,  further, 
Abbott  V.  Smith,  2  W.  Black.  925 ;  Woodworth 
V.  Spafford,  2  McLean,  168;  Fed.  Gas.  No.  18,- 
020;  Robertson  v.  Smith,  18  Johns.  (N.  Y.) 
450,  9  Am.  Dec.  227 ;  Wilson  v.  McCormlck,  86 
Ta.  995.  11  &  E.  976;  Smith  v.  Cooke,  31 
Md.  17^  100  Am.  Dec  58.    In  the  cases  of 


WlUlams  T.  Southern  Pacific  B.  B.  Co.,  110 
Cal.  457,  42  Pac.  974,  it  was  held  that  in 
tbe  absence  of  a  plea  of  misjoinder,  one 
member  of  a  copartnership  may  recover  In 
his  individual  name  the  whole  amount  due 
the  firm  of  which  he  was  a  member.  That 
case  waa  approved  and  followed  as  to  the 
same  point  in  Ab  Tong  v.  Earle  Fruit  Co., 
112  Cal.  679,  43  Pac.  7.  It  would  seem  upon 
principle  that  If,  in  tbe  absence  of  a  plea 
of  misjoinder.  In  abatement  an  individual 
as  plaintiff  can  recover  upon  a  llabllty  due 
a  partnersbp  of  which  be  is  a  member,  m 
recovery  could  under  like  circumstances  be 
had  against  him  as  defendant  upon  a  part- 
nership liability  due  from  a  partnership  of 
which  he  is  one  of  the  partners.  A  case 
very  much  like  tbe  case  at  bar  is  Kerry  v. 
Pacific  Marine  Co.,  121  CaL  564,  54  Pac.  89, 
06  Am.  St  Rep.  65.  The  action  was  there 
brought  against  one  of  tbe  part  owners  upon 
a  contract  relating  to  tbe  ship,  which  should 
have  been  brought  against  all  the  owners 
Jointly,  and  it  was  held  that  tbe  action 
would  lie  in  the  absence  of  a  plea  by  the 
defendant  of  tbe  misjoinder  of  the  other 
part  owners.  It  would  require  a  great  deal 
of  Imagination  to  give  a  reason  why,  If  m 
part  owner  of  a  vessel  cannot  claim  a  mis- 
Joinder  because  he  has  not  availed  himself 
of  it  by  proper  plea  In  abatement  a  member 
of  a  partnership  can  under  like  circumstan- 
ces claim  such  misjoinder. 

We  have  examined  tbe  cases  cited  by  de> 
fendant;  and,  while  there  are  In  many  of 
them  expressions  which  tend  to  support  his 
position,  we  do  not  think  any  one  of  tbem  is 
direct  authority  for  the  proposition  contend- 
ed for  by  defendant  here  The  one  upon 
which  most  reliance  Is  placed  is  McCord  v. 
Seale,  56  Cal.  264.  It  was  stated  there  in 
broad  terms  that  the  proof  of  a  partnership 
contract  would  not  sustain  the  allegation 
of  the  complaint  as  to  an  Individual  contract ; 
but  the  report  of  the  case  shows  that  the 
answer  contained,  besides  a  general  denial, 
"a  separate  defense  of  a  partnership  exist- 
ing between  the  plaintiffs  under  tbe  firm 
name  of  McCord  &  Malone  at  the  time  of  tbe 
alleged  transaction  between  them  and  tbe  de- 
fendant" The  case  Is  decided  upon  tbe  the- 
ory that  the  point  was  properly  raitjed  in 
tbe  answer.  The  question  of  waiver  is  not 
mentioned  in  the  opinion. 

It  follows  that  tbe  Judgment  and  order 
should  each  be  reversed;  and  It  is  so  ordered. 

We  ooncor:    KERRIGAN,  J.;  HALL,  J. 


5  Cal.  App.  702 
niuRCULES  OIL  RBFININO  CO.  ▼.  HOCK- 
NELL  et  al.    (Civ.  345.) 

(Court  of  Appeal,  Second  District  California. 
June  7,  1907.) 

1.   COBPORATIONS  —  OmceBS  —  LlABIUTT— , 

CONSTITUTIONAt   PbOVISIONS.  , 

Const  art.  12,  i  3,  providing  that  directors 
Of  corporations  shall  be  liable  for  "all  moaeff 
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«ml>«z>led  «r  mimpproprtated"  by  the  officers 
thereof,  etc.,  makes  the  directors  sureties  of  of- 
ficers -who  are  guilty  of  misappropriatine  corpo- 
rate moneys,  and  the  liability  created  is  that  of 
suretyship  only. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  {g  1350-1355.] 

2.  Saux. 

An  officer  of  a  corporation  tiaving  no  an* 
thority  to  sell  stock,  and  havinc  no  stock  belong- 
ing to  the  corporation  to  sell,  and  owning  stock, 
sold  stock  at  20  cents  a  share,  and  received  the 
money  therefor  without  accounting  to  the  cor- 
poration. He  used  treasury  stock  for  which 
he  bad  paid  2  cents  per  share  to  make  delivery 
on  such  sales.  Held,  that  the  directors  of  the 
corporation  were  not  liable  for  the  officer's  act 
under  Const,  art  12,  {  8,  providing  that  the 
directors  of  corporations  siiall  be  liable  for  all 
moneys  misappropriated  by  the  officers  thereof, 
etc. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  12,  Corporations,  {}  1360-1355.] 

8.  Tbiai^-Nonsuit— When  Attthobized. 

A  nonsuit  should  be  denied,  where  the  evi- 
dence and  the  presumptions  arising  therefrom 
are  legally  sufficient  to  prove  the  material  alle- 
gations of  the  complaint,  and  in  other  cases  it 
should  be  granted. 

[Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  46,  Trial,  fj  332-344,  360,  373.] 

Appeal  from  Superior  Court;  Los  Angelea 
County ;   D.  K.  Trask,  Jndge. 

Action  by  the  Hercules  Oil  Refining  Com- 
pany against  George  Hocknell  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.     Affirmed. 

E.  B.  Drake  and  Jones  ft  Drake,  for  appel- 
lant. A.  M.  Cates  and  Geo.  A.  Corbin,  for 
respondents. 

TAGGART,  3.  This  is  an  action  to  re- 
cover from  defendants,  as  directors  of  the 
corporation  plaintiff,  moneys  of  the  corpora- 
tion alleged  to  have  been  embezzled  and  mis- 
appropriated by  an  officer  of  the  corporation 
during  the  term  of  office  of  said  directors. 
The  officer  who  was  charged  with  the  misap- 
propriation (defendant  Hocknell)  was  not 
before  the  court,  but  the  other  defendants 
appeared  and  defended,  and,  as  to  them, 
and  each  of  them,  the  court  granted  a  motion 
tor  a  nonsuit  Plaintiff  appeals  from  the 
judgrment  and  presents  a  bill  of  exceptions 
on  the  ruling  of  the  court  granting  the  non- 
aoit 

The  charge  against  Hocknell,  as  president, 
rests  upon  the  following  facts,  to  wit:  On 
November  25,  1002,  the  board  of  directors 
of  plaintiff  adopted  a  resolution  authorizing 
and  empowering  the  defendant  B.  L.  Vick- 
rey,  as  secretary  of  the  company,  to  sell  and 
dispose  of  all  the  remaining  treasury  stock 
of  plaintiff  (being  130,000  shares  of  the  par 
value  of  $1  per  share)  at  the  best  price  ol>- 
tainable  in  the  market  November  26,  1902, 
13  certificates  (Nos-  1,718  to  1,730,  inclusive) 
of  said  stock  for  10,000  shares  each,  were  is- 
sued to  C.  Walton  Cannon,  a  broker  In  New 
York  dty,  and  forwarded  to  him  for  sale. 
He  did  not  sell  any  of  the  stock,  but  under 
date  of  August  31,  1903,  an  entry  wa.s  made 
in  the  books  of  the  company  l)y  the  book- 


keeper, at  the  direction  of  Hocknell,  In  the 
name  of  W.  H.  Cannon  (conceded  to  be  In- 
tended for  C.  Walton  Cannon) :  "To  capital 
account,  130,(XX>  shares  of  the  capital  stock 
of  Hercules  Oil  Refining  Company,  two  cents, 
gee  minutes  of  meeting  <A  board  of  directors, 
11,  25,  1902.  $2,600.00.*'  Hocknell  procured 
the  stock  certificates  from  Cannon  personally 
while  in  New  York  city  at  least  as  early  as 
June  15,  1903,  and  "when  be  returned  from 
the  East"  told  the  secretary  of  the  company 
that  be  (Hocknell)  had  bought  the  stock  at 
two  cents  a  share  and  "tamed  in  $2,600  for 
the  stock."  He  did  not  say  who  he  bought  it 
from,  but  the  secretary  (who  was  empowered 
to  sell)  testified  that  he  considered  he  (the 
secretary)  had  sold  the  stock  to  Hocknell 
at  two  cents  per  share;  that  being  the  best 
price  obtainable  at  the  time,  and  because  the 
company  needed  the  money.  He  further  testi- 
fied: "I  felt  I  was  doing  the  company  a 
favor  to  get  two  cents  for  the  stock,"  and 
that  "there  would  soon  be  an  assessment  on 
the  stock  of  10  or  15  cents  a  share."  There 
was  no  transfer  of  any  of  the  Cannon  stock 
to  Hocknell  on  the  books  of  the  corporation. 
In  the  latter  part  of  1902,  or  the  first  of 
1903,  Hocknell  sold  to  Alexander  Campbell 
25,000  shares  of  the  capital  stock  of  the  Her- 
cules Oil  Refining  Company  and  received 
$5,000  cash  therefor.  On  June  15,  1903, 
Hocknell  forwarded  from  Ocean  Park  three 
certificates  of  stock,  one  (No.  1,762)  for  7,106 
shares  In  the  name  of  George  Ho<&nelI,  two 
(1,718  and  1,719)  for  10,000  shares  in  the 
name  of  Walter  Cannon.  Later,  September, 
1903,  three  certificates  In  the  name  of  Camp- 
bell for  5,000,  10,000,  and  10,000  shares,  re- 
spectively, were  substituted  for  the  original 
certificates.  About  the  same  time  Campbell 
purchased,  Fred  A.  Pennell  also  bought  from 
Hocknell  1,000  shares,  for  which  he  paid 
$200  cash,  and  by  letter  dated  at  Ocean  Park 
on  June  16,  1903,  received  a  certificate  for  It 
in  the  name  of  George  Hocknell.  Later,  on 
September  10,  1903,  he  received  a  certificate 
In  his  own  name  In  lieu  of  the  Hocknell  one. 
Thomas  B.  McPherson,  on  October  25,  1901, 
bought  6,250  shares  of  stock  from  George 
Hocknell  and  paid  him  $1,250  for  them,  and 
again  on  the  23d  day  of  January,  190S,  made 
another  purchase  of  a  similar  amount  for 
the  same  price.  The  first  certificates  of  stock 
sent  to  him  were  in  his  name  and  bore  date 
September  3,  1903.  Bach  block  of  stock  was 
paid  for  on  the  date  of  its  purchase.  Mr. 
J.  W.  Hupp  bought  10,000  shares  of  stock 
from  Hocknell,  and  paid  $2,000  cash  for 
them,  but  does  not  give  the  diate  of  purchase. 
The  stock  certificate  was  issued  in  his  name 
and  received  about  September  6,  190S.  The 
circumstances  appear  to  Justify  the  infer- 
ence that  this  purchase  was  made  about  the 
Same  time  that  Campbell  and  Pennell  pur- 
chased. All  of  these  purchasers  bought  from 
Hocknell  and  knew  nothing,  apparently,  of 
whether  the  stock  purchased  was  treasury 
stock  or  stock  t>elonging  to  Hocknell.     The 
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eyidence  does  not  dUcIose  how  much  of  tbe 
residue  of  the  600,000  shares  of  the  capital 
stock  of  tbe  corporation  was  held  or  owned 
by  Hocknell,  either  at  the  time  of  sale  or 
the  time  of  dellrery  of  the  stock  sold  by 
him.  The  books  of  the  company  show  that 
the  certificates  for  the  48,500  shares  issued  to 
these  four  purchasers  in  their  respective 
names  In  September,  1903,  were  all  by  trans- 
fer and  cancellation  of  the  Cannon  certifi- 
cates to  that  amount,  and  that  tbe  residue 
of  the  180,000  shares,  81,500  shares,  was 
sold  to  one  B.  M.  Frees.  Tbe  latter  sale  is 
not  material  to  this  action.  The  time  at 
which  the  secretary  accepted  Hocknell'a  dec- 
laration that  be  had  bought  the  stock,  as  a 
sale  thereof,  is  stated  with  much  uncertainty 
In  the  testimony.  "Sometime  in  July,  if  I  re- 
member correctly."  and  "after  be  returned 
from  the  East  with  the  stock,"  cover  Mr. 
Vlckrey'8  recollection  of  the  matter.  The 
letter  from  Hocknell  to  Campbell  shows  be 
had  the  Cannon  certificates  at  Ocean  Park 
as  early  as  June  15,  1903,  and  was  assum- 
ing to  deal  with  them  as  bis  own.  There 
was  nothing  on  the  books  of  the  company  un- 
til August  31,  1903,  to  show  that  he  (or 
any  one  else)  had  bought  them. 

It  is  admitted  that  the  motion  for  a  non- 
suit was  properly  granted  upon  tbe  first  cause 
of  action,  which  counted  on  a  participation 
of  the  other  defendants  with  Hocknell  In 
tbe  transactions  complained  of;  but  appel- 
lant claims  that  there  was  a  siifSdent  show- 
ing made  of  tbe  iiabliity  of  tbe  defendants 
other  than  Hockneli,  under  section  3  of 
article  12  of  the  Constitution  of  the  state 
of  California,  to  avoid  tbe  granting  of  a 
nonsuit  as  to  such  defendants  on  the  second 
cause  of  action.  The  section  of  the  Constitu- 
tion Invoked  merely  makes  tbe  directors  sure- 
ties for  their  fellow  directors  and  for  the 
officers  of  the  corporation  for  "moneys," 
when  so  misappropriated  as  to  make  tbe 
ofiScer  misappropriating  liable,  and  author- 
izes the  creditors  and  stockholders  to  sue. 
*  *  *  The  section  is  not  penal  In  the 
technical  sense,  as  it  allows  no  recovery  as 
a  punishment,  but  only  to  compensate  for  a 
loss.  But  tbe  liability  created  Is  that  of 
suretyship.  In  which  tbe  Innocent  always 
suffers  for  the  guilty,  and  therefore  the 
surety  may  always  stand  upon  the  very  let- 
ter of  his  bond.  For  this  reason  tbe  liability 
mast  be  limited  strictly  to  moneys  misap- 
propriated. Winchester  v.  Howard,  136  Cal. 
444,  64  Pac.  692,  69  Pao.  77,  89  Am.  St  Rep. 
153. 

The  allegation  of  the  complaint  is  to  the 
effect  that  said  defendant  Hocknell  did,  on 
or  about  January  15,  1903,  misappropriate 
the  sum  of  ^,730  of  plaintiff's  funds.  Tbe 
evidence  to  support  this  shows  that  in  the 
latter  part  of  1002,  or  the  first  part  of  1903, 
Hocknell  received  from  Campbell  ^5,000,  from 
Pennell  $200,  and  from  Hupp  $2,000.  That 
he  received  $l,2.'i0  from  McPhorson  In  Octo- 
ber, 1001,  and  $1,250  in  January,  1903.    Tbe 


October,  1901,  payment  by  McPherson  is  ap- 
parently not  included  in  the  sums  alleged  to 
have  been  misappropriated.  At  this  time  the 
Cannon  stock  was  In  New  York  city  in  the 
hands  of  Cannon  for  sale,  subject  to  the  di- 
rection of  the  secretary  of  tbe  company.  The 
first  connection  between  Hocknell  and  this 
stock  appears  when  he,  on  June  16,  1903,  as- 
sumed to  send  two  of  the  certificates  there- 
for (1,718  and  1,819)  from  Ocean  Park  to 
Campbell  on  account  of  the  sales  of  stock 
made  to  the  latter  about  five  or  six  months 
before.  If  Vickrey's  fixing  of  dates  Is  cor- 
rect, the  next  is  when  he  told  Vlckrey  he  had 
bought  the  Cannon  stock,  and  the  latter  ac- 
cepted him  as  the  purchaser  thereof,  after  bis 
return  from  the  East  about  July.  The  cir- 
cumstances surrounding  these  transactions 
might  Justify  a  finding  that  the  return  men- 
tioned was  at  least  as  early  as  June  15, 
1903,  thus  accounting  for  the  stock  being  in 
Hocknell's  iMssesslon  on  that  date  after  he 
had  purchased  It  Giving  the  inconsistency 
between  the  assumption  of  ownership  of  the 
stock  by  Hocknell  June  15,  1903,  and  Vick- 
rey's testimony  that  It  was  in  July,  all  tbe 
consideration  rationally  possible,  and  It  can- 
not to  be  said  that  the  trial  court  should  have 
done  more  than  to  hold  for  the  purpose  of  the 
nonsuit  that  Hocknell  took  control  of  the  Can- 
non stock  as  early  as  June  15,  1902.  We  find, 
then,  that  he  sold  stock  of  the  Hercules  Oil 
Company  at  20  cents  In  January,  and  that 
about  five  months  thereafter  he  used  the 
treasury  stock  of  the  corporation,  for  which 
he  paid  but  2  cents  p«:  share  to  the  company, 
to  make  delivery  on  such  sales.  The  date  of  the 
purchase  from  the  secretary  was  either  In 
June  or  July,  and  some  uncertainty  exists  as 
to  whether  he  made  this  purchase  before  or 
after  he  had  used  the  stock  for  the  purpose 
named.  This  stock  was  never  registered  in 
the  name  of  Hockneli  In  the  books  of  tbe 
company,  but  transferred  to  Hocknell's  ven- 
dees upon  cancellation  of  the  Cannon  cer- 
tificates, and  a  record  of  the  purchase  of  the 
stock  in  Cannon's  name  did  not  appear  upon 
the  books  until  August  31, 1903. 

Conceding  that  the  lack  of  certainty  in 
the  evidence  as  to  the  transactions  from  June 
to  September  was  sufficient  to  arouse  a  sus- 
picion or  put  the  company  upon  inquiry  as  to 
these  matters,  there  is  no  evidence  to  Justify 
an  inference  that  the  money  received  in  Jan- 
uary belonged  to  tbe  company.  At  that  time 
the  Cannon  stock  was  In  New  Tork.  Hock- 
nell had  no  stock  of  the  corporation  to  sell, 
and  was  not  authorized  to  sell  any  on  tbe 
company's  account.  There  was  no  stock  be- 
longing to  the  company  tmder  his  control  that 
he  could  have  fraudulently  sold.  The  com- 
pany could  not  have  been  compelled  to  deliver 
any  stock  to  make  good  these  sales.  There 
Is  nothing  in  the  evidence  to  show  that  the 
transactions  were  anything  more  than  sales 
by  Hocknell  for  future  delivery  made  on  his 
own  individual  account   A  misrepresentation 
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to  his  pnrcbasen  m  to  the  stock  be  bad  or 
was  authorized  to  sell  would  have  been  a 
fraud  upon  them,  and  not  upon  the  company, 
and  the  taking  of  funds  so  received  would 
not  have  been  a  misappropriation  of  moneys 
of  the  corporation.  There  is  not  a  scintilla 
of  evidence  from  which  the  inference  can 
be  reasonably  drawn  that  when  the  sales  were 
made  in  January  Hocknell  expected  to  ac- 
quire the  Cannon  stock  to  make  delivery 
therefrom  on  these  sales.  If  there  were,  the 
transaction  would  have  been  good  as  to  tbe 
company,  If  It  be  shown  that  Hocknell  paid 
the  full  value  of  the  stock  at  tbe  time  of 
purchase.  Tbe  transactions  as  to  the  stock 
after  Hocknell's  return  from  the  East  appear 
from  Mr.  Vlckrey's  testimony  to  have  been 
carried  out  In  good  faith,  and  the  company's 
Interest  properly  looked  after,  and  the  full 
value  of  tbe  stock  at  the  time  of  sale  ob- 
tained. Even  the  burden  put  upon  account- 
ing trustees  was  fairly  met,  and  this  all  aj^ 
pears  as  part  of  plaintiffs  case.  Mr.  Vlck- 
rey's  testimony  was  uncontradicted  and  was 
entitled  to,  and  no  doubt  did,  receive  full 
weight  and  credit  from  tbe  trial  court  In 
granting  tbe  defmdants'  motion  for  a  non- 
suit 

A  nonsuit  may  be  granted  by  tbe  court, 
upon  motion  of  the  defendant,  when  upon  the 
trial  the  plaintiff  fails  to  prove  a  sufficient 
case  for  tbe  Jury.  Code  Civ.  Proc.  (  581, 
Bubd.  5.  The  rules  as  to  nonsuit  are  the  same 
whether  tbe  trial  Is  by  tbe  court  or  by  a  Jury. 
Freese  v.  Hibemla  Sav.,  etc.,  Soc.,  139  Cal.  392, 
394,  73  Pac.  172.  Tbe  motion  admits  the 
truth  of  all  the  plaintiff's  evidence,  and  every 
Inference  of  fact  that  can  be  legitimately 
drawn  therefrom,  and  the  evidence  should  be 
interpreted  most  strongly  against  the  defend- 
ant. Ooldstone  v.  Merchants',  etc.,  Co.,  123 
Cal.  625,  56  Pac.  776;  Hanley  v.  California, 
etc.,  127  Cal.  232,  59  Pac.  677,  47  L.  R.  A. 
697.  Whatever  facts  relevant  to  the  Issue 
the  evidence  tended  to  prove  on  plaintiff's 
behalf  must  be  regarded  as  proved  (Ferris 
T.  Baker,  127  Cal.  520,  59  Pac.  937),  and  the 
sufficiency  or  Insufficiency  of  tbe  evidence 
tending  to  sustain  plaintlfTs  case  cannotf 
be  considered  (Zilmer  v.  Gerlchten,  111  Cal. 
77,  43  Pac.  408).  All  of  these  shadings  of 
tbe  rule,  we  think,  mean  simply  that  a  non- 
suit should  be  denied  where  the  evidence, 
and  the  presuDiptions  reasonably  arising 
therefrom,  are  legally  sufficient  to  prove  tbe 
material  allegations  of  the  complaint,  and 
tbat  It  should  be  granted  where  they  are  not 
Ooldstone  r.  Merchants',  etc,  Co.,  supra.  To 
avoid  a  nonsuit  the  evidence  of  tbe  plaintiff 
must  be  sufficient  to  raise  more  than  a  mere 
surmise  or  conjecture  that  the  fact  Is  as  al- 
leged. It  must  be  such  tbat  a  rational, 
well-constructed  mind  can  reasonably  draw 
from  it  the  conclusion  that  the  fact  exists. 
Janln  t.  London  ft  S.  F.  Bk.,  92  Cal.  27,  27 
Pac.  1100,  14  L.  R.  A.  S20,  27  Am.  St  Rep.  82. 

Measured  by  these  rules,  tbe  evidence  fail- 


ed to  show  any  misappropriation  of  moneys 
belonging  to  the  plalntifl!  by  Mr.  Hocknell, 
and  the  nonsuit  was  properly  granted. 
Judgment  affirmed. 

We  concur:    ALLEN,  P.  J.;  SHAW,  X 
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HIGGINS  et  al.  v.  LOS  ANGELES  BX.  Ca 
(Civ.  357.) 

(Conrt  of  Appeal,  Second  District  California. 
June  18,  1907.) 

1.  APPKAZt— BXVXBW— TBIAL  — JUDOB'fl    Ofiii- 
ION. 

The  reasons  assigned  by  a  trial  judge  for 
bis  conclusions  upon  the  final  determination  of 
a  case  embodied  in  an  opinion  constitute  no  part 
of  the  record  on  appeal,  and,  though  sndi  an 
opinion  may  be  cited  and  referred  to  in  argu- 
ment as  a  means  of  assisting  the  court  in  reach- 
ing a  correct  solution  of  tbe  questions  submit- 
ted, a  proper  ruling  will  not  be  disturlied  be- 
cause toe  court  teaches  its  conclusions  by  em^ 
neous  reasoning. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  g  3408.] 

Z    SauI  —  RkcOSO  —  INBUFFICIKNT  PBESEKTA> 
TION. 

Supreme  Court  rule  29  (78  Pac.  xii),  require 
ing  appeals  from  superior  court  orders,  that  tba 
papers  and  evidence  used  on  the  hearing  of  a 
motion  for  new  trial  to  be  authenticated  by 
incorporation  in  a  bill  of  exceptions,  etc.,  pro- 
vides the  only  method  by  whica  affidavits  used 
on  a  motion  for  new  trial  may  be  presented  on 
appeal  from  the  order  on  the  motion. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  2416.] 

3.  Same— Review— CoNCLUSivBNESs  of  Find- 
ing. 

A  finding  on  conflicting  evidence  will  not  be 
disturbed  on  appeal. 

[Ekl.  Note. — For  cases  in  point  see  Cent  Dig, 
vol.  3,  Appeal  and  Error,  {  3983.] 

4.  Stbket  RAII.R0AD8— Injubt  to  Pebsoh  on 

TBACK— CONTRIBUTOBT  NEGLIGENCE. 

Decedent  was  guilty  of  contributory  negli- 
gence barring  recovery  for  his  death,  where  at 
night  he  attempted  to  cross  a  street  railway 
track  in  front  of  a  moving  car,  when  it  was 
from  8  to  15  feet  distant,  the  headlight  plainly 
visible,  and  the  gong  ringing. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  {  207.] 

5.  AppEAiy— Review— HABifLESs  Ebbob. 

Any  error  in  excluding  testimony  was  cured 
by  its  admission  afterwards. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  4200.] 

&  Saue. 

In  an  action  for  a  pedestrian's  death  caused 
in  collision  with  a  street  car,  any  error  in  ex- 
cluding evidence  for  plaintiff  as  to  the  car's 
speed  was  harmless,  where  tbe  death  resulted 
from  contributory  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  3,  Appeal  and  Error,  f  4187.] 

7.  TBIAI/— INTBODUCTION    0»    EVTOTHOB  —  Bk- 
BTJTTAL. 

Where,  in  an  action  for  the  death  of  a 
pedestrian  attempting  to  cross  a  street  car 
track  at  night  plaintiff  offered  testimony  as  to 
the  absence  of  signal  lights  at  the  place,  at  the 
close  of  defendant's  case,  it  was  not  error  to  ex- 
clude similar  testimony ;  the  evidence  being  not 
in  rebuttal,  and  no  reason  being  given  tending 
to  appeal  to  the  discretion  of  the  court  nor  ex< 
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cue  ^ven  for  not  offering  the  testimony  when 
the  other  was  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
toL  46,  Trial,  §  151.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  O.  A.  Gibbs,  Judge. 

Action  by  Llnna  A.  Higglns  and  others 
against  the  Los  Angeles  Railway  Company. 
Plaintiffs  appeal  from  a  Judgment  for  de- 
fendant.   Affirmed. 

A.  D.  Warner  and  Ansel  Smith,  for  appel- 
lants. Blcknell,  Oibson,  Trask,  Dunn  & 
Cmtcfaer  (Norman  8.  Sterry,  of  counsel),  for 
respondent 

SEtAW,  X  On  the  night  of  December  8, 
1904,  John  T.  Htggins,  while  crossing  Central 
avenue  at  Its  Intersection  with  Sixth  street 
in  the  city  of  I<ob  Angeles,  was  struck  by  an 
electric  street  car  operated  by  the  Los  Angeles 
Railway  Company,  receiving  injuries  which 
caused  his  death  on  the  following  morning. 
His  widow  in  her  own  right  and  as  adminis- 
tratrix of  his  estate,  and  also  as  guardian 
ad  litem  of  his  minor  children,  instituted  this 
action  against  said  railway  company  to  re- 
cover damages  claimed  to  have  been  sustained 
on  accoimt  of  his  death.  Judgment  was 
rendered  for  defendant,  from  which,  and  an 
order  denying  a  motion  for  a  new  trial,  plain- 
tiff prosecutes  this  appeal. 

The  complaint  charges  that  the  death  of 
the  deceased  was  due  to  the  negligence  of  said 
railway  company  In  making  and  leaving  un- 
protected certain  excavations  along  its  tracks 
at  the  Intersection  of  said  Central  avenue 
and  Sixth  street,  into  one  of  which  excava- 
tions said  Higglns  stepped  while  attempting 
to  cross  said  avenue  in  the  nighttime  while 
the  same  was  unguarded  by  signal  lights 
and  in  the  at)8ence  of  any  warning  as  to  its 
dangerous  condition,  and  from  which  he  was 
unable  to  extricate  himself  before  being 
struck  by  a  car  operated  over  the  track  at 
said  point  at  a  high,  dangerous,  and  reckless 
rate  of  speed,  and  thereby  received  injuries 
which  caused  his  death.  The  answer  is  a 
graieral  denial,  with  an  allegation  that  the 
death  of  said  Hlggins  was  due  to  his  own 
carelessness  and  negligence,  which  directly 
contributed  to  the  collision  which  caused  his 
death. 

The  transcript  contaiim  certain  affidavits 
which  purport  to  embody  the  opinion  of  the 
trial  Judge,  delivered  orally  at  the  close  of 
the  trial.  It  Is  claimed  that  these  affidavits 
incorporating  this  opinion  were  used  in  sup- 
port of  the  motion  for  a  new  trial,  and  the 
reasoning  of  the  trial  Judge  In  determining 
the  case  in  favor  of  respondent  is  assigned  as 
error  and  here  strenuously  urged  as  a  ground 
for  the  reversal  of  the  order  denying  appel- 
lant's motion  for  a  new  trial.  The  reasons 
assigned  by  the  trial  Judge  for  his  cout 
elusions  uiKNa  the  final  determination  of  a 
case  constitute  no  part  of  the  record  on  ap- 
peaL  However  erroneous  the  reasoning  may 
be,  error  cannot  be  predicated  thereon.    Such 


an  opinion  may  be  cited  and  referred  to  In 
argument,  and  thus  be  the  means  of  assisting 
the  court  in  reaching  a  correct  solution  of 
the  questions  submitted;  but  a  proper  ruling 
will  not  l>e  disturbed  l>eca'ase  the  court  reach- 
es its  conclusions  by  a  process  of  erroneous 
reasoning.  "If  this  court  finds  that  upon  any 
ground  or  for  any  reason  the  action  of  the 
court  below  was  correct,  such  action  will  be 
affirmed,  regardless  of  the  reason  which  the 
court  may  have  given  for  it"  White  v.  Mer- 
rill, 82  Cal.  14,  22  Pac.  1129;  Schwerdtle  v. 
Placer  County,  lOS  Cal.  SSO,  41  Pac.  44& 
The  affidavits  cannot  be  considwed  on  ap- 
peal from  the  order  denying  the  motion  for  a 
new  trial,  because  they  are  not  incorporated 
In  a  bill  of  exceptions  as  required  by  rule  29 
of  this  court  (78  Pac.  xli),  which  provides: 
"In  all  cases  of  appeal  from  the  orders  of  the 
superior  courts,  the  papers  and  evidence  used 
or  taken  on  the  hearing  of  the  motion  must  be 
authenticated  by  incorporating  the  same  in 
a  bill  of  exceptions,  except  where  another 
mode  of  authentication  Is  provided  by  law." 
The  law  provides  no  other  mode.  Hence^ 
their  incorporation  In  a  bill  of  exceptions  is 
the  exclusive  method  of  presenting  such  affi- 
davits to  this  court  for  its  consideration  upon 
an  appeal  from  an  order  denying  a  new  trial. 
Skinner  v.  Horn,  144  Cal.  278,  77  Pac.  904. 
The  affidavits  In  question,  as  printed  in  the 
transcript  (after  title  of  court  and  cause) 
are  entitled:  "Affidavits  of  A.  D.  Warner, 
Linna  A.  Higglns,  Joseph  Tllley,  on  Motion 
for  New  Trial."  And  are  indorsed  "Used  on 
Motion  for  New  Trial.  G.  A.  Gibbs,  Judge." 
Following  these  affidavits  there  is  printed  in 
the  transcript  a  counter  affidavit  entitled, 
"Affidavit  of  Geo.  A.  Gibbs  on  Motion  for  New 
Trial,"  with  a  like  Indorsement  While  it 
is  reasonably  certain  that  these  affidavits 
were  used  at  the  hearing  of  the  motion  for  a 
new  trial,  it  does  not  appear  that  such  affi- 
davits were  the  only  ones  so  used.  Sbaln  v. 
Elkerenkotter,  88  Cal.  13,  25  Pac.  966;  Spreck- 
els  V.  Spreckels,  114  Cal.  60,  45  Pac.  1022; 
Melde  v.  Reynolds,  120  Cal.  234,  52  Pac. 
491. 

Counsel  for  appellant,  while  contending  in 
a  general  way  that  the  evidence  is  Insuffi- 
cient to  Justify  the  findings,  does  not  direct 
our  attention  to  any  specific  finding  thus  un- 
supported, or  point  out  wherein  the  evidence 
is  insufficient  His  argument  is  directed  to  a 
vigorous  attack  upon  what  he  terms  the 
"system  of  ratiocination"  by  means  of  which 
the  learned  trial  Judge  arrived  at  his  con- 
clusion in  deciding  the  case.  As  we  have 
seen,  this  "system"  is  not  a  subject  of  review 
by  this  court 

The  court  In  effect,  finds  that  the  excava- 
tions made  by  the  defendant  in  repairing  its 
track  were  not  large,  deep,  or  dangerous; 
that  defendant  placed  lights  at  each  excava- 
tion to  warn  travelers  of  its  presence;  that 
defendant  was  not  negligent  in  making  or 
leaving  said  excavations,  nor  in  the  manner 
of  placing  Its  lights  to  warn  persons  of  the 
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existence  of  the  same;  that  the  deceased 
did  ncrt  step  or  stumble  orer  or  into  any  ex- 
cavation; and  tbat  none  of  said  excavations 
caused  or  contributed  in  any  manner  to  the 
collision  between  deceased  and  the  defend- 
ant's car.  As  to  all  of  these  findings  there 
was,  taking  the  most  favorable  view  to  ap- 
pellant, a  substantial  conflict  of  evidence, 
and  hence  the  finding  of  the  court  will  not 
be  disturbed.  Having  made  the  above  finding, 
the  court  further  found,  upon  the  Issue  of  con- 
tributory negligence  alleged  In  the  answer, 
"that  said  collision  between  the  said  John  T. 
Hlgglns  and  the  said  ear  of  said  defendant, 
and  his  death  resulting  therefrom,  were 
caused  wholly  and  entirely  by  the  fault,  care- 
lessness, and  negligence  of  said  John  T.  Hlg- 
glns, and  without  any  fault,  carelessness, 
or  negligence  upon  the  part  of  the  said  de- 
fendant or  any  of  its  servants,  agents,  or 
employ^";  and  further,  by  finding  8,  "that 
the  said  .Tohn  T.  Hlgglns  was  guilty  of  negli- 
gence which  directly  and  proximately  con- 
tributed to  the  collision  between  himself  and 
the  said  car,  and  his  death  resulting  there- 
from." In  support  of  these  findings,  one 
Newton,  who  was  walking  north  on  Central 
avenue,  testifying  on  behalf  of  plaintiff,  says: 
"When  I  got  within  about  50  feet  of  Sixth 
street,  I  saw  a  car  coming  towards  me  on 
Central  avenue,  and  I  saw  a  man  coming 
diagonally  across  Sixth  street.  I  saw  the 
man  by  the  light  of  the  headlight.  I  think 
I  was  about  50  feet  from  him  when  he  was 
hit"  He  further  said  that  he  could  see  the 
hole  into  which  the  man  stepped  from  that 
distance,  and  that  deceased  was  in  as  good 
a  position  to  see  the  hole  as  he  was.  "His 
range  of  vision,"  says  the  witness,  "was  bet- 
ter than  mine,  and  he  ought  to  see  It  better 
than  I  did.  The  car  was  anywhere  from 
8  to  10  feet  from  the  man  when  I  first  saw 
him."  He  further  says  that  the  man  stumbled 
across  a  pile  of  dirt  when  he  was  8  or  10 
feet  from  the  car;  that  the  man  seemed  to 
stumble  over  a  pile  of  dirt  between  the  two 
tracks,  there  being  double  tracks  on  Central 
avenue,  and  the  deceased  having  crossed  the 
east  track,  the  Injury  occurring  on  the  west 
line  of  track  upon  which  the  car  was  travel- 
ing Bontb.  No  other  evidence  was  offered 
uiwn  this  point  by  plaintiff.  The  uncontra- 
dicted evidence  of  the  motorman  Is  that  he 
rang  the  gong  twice  as  the  car  came  into 
Sixth  street;  that  the  deceased  was  10  to  15 
feet  In  front  of  the  car  when  he  first  saw 
him ;  tbat  upon  seeing  him  be  rang  the  gong 
and  shouted  and  applied  the  air  hard  to  his 
brake;  tbat  deceased  paid  no  attention,  but 
Jumped  on  the  track  In  an  attempt  to  cross, 
without  Increasing  his  pace,  and  when  he 
reached  the  west  rail  of  the  west  track  the 
car  bit  bim.  Another  witness,  who  was  in 
the  car,  testified  that  he  saw  deceased  sudden- 
ly walk  Into  the  rays  of  the  headlight  about 
10  to  15  feet  from  the  car  and  In  the  act  of 
stepping  across  the  east  rail  of  the  west 
track.     Other  uncontradicted  evidence  was 


to  the  effect  that  deceased  seemed  preoccupied 
and  apparently  unconscious  of  the  near  ap- 
proach of  the  car ;  that  "he  didn't  seem  to  see 
or  bear  anything.  He  seemed  to  be  In  deep 
thought.  That  was  the  appearance  to  me 
when  he  went  between  the  tracks." 

It  thus  conclusively  appears  by  appellant's 
testimony  the  car  was  8  to  10  feet,  and  by 
that  of  defendant,  10  to  15  feet,  distant  from 
the  point  where  deceased  first  stepped  upon 
the  east  rail  and  was  struck  by  the  car  when 
he  had  reached  the  west  rail  of  the  track. 
The  headlight,  plainly  visible,  and  the  ring- 
ing of  the  gong,  was  notice  and  warning  of 
the  approach  of  the  car,  and  the  court  might 
well  conclude  from  the  evidence  that  the  de- 
ceased failed  to  exercise  that  degree  of  care 
and  prudence  ordinarily  exercised  by  men 
possessing  those  qualities.  The  evidence  Jus- 
tified the  finding  of  the  court  as  to  contribu- 
tory negligence  on  the  part  of  appellant's  in- 
testate. Bailey  v.  Market  Street  Ry.  Co.,  110 
Cal.  320,  42  Pac  914 ;  Portsmouth  Street  Ry. 
Co.  V.  Peed's  Adm'r  (Va.)  47  S.  E.  850 ;  Jew- 
ett  V.  Paterson  Ry.  Co.,  41  Atl.  707,  62  N.  J. 
Law,  424;  Schwanewede  v.  North  Hudson 
Ry.  Co.,  51  Atl.  606,  67  N.  J.  Law,  449. 

As  to  errors  excluding  testimony,  the  court 
sustained  defendant's  objection,  upon  the 
ground  that  he  was  not  an  expert,  and  no 
foundation  was  laid,  to  a  question  asked  of 
witness  Newton  as  to  bow  fast  the  car  was 
running  at  the  time  deceased  was  struck. 
Later  the  witness  testified  tbat  the  car  was 
running  25  to  30  miles  per  lx>nr.  Conceding 
that  the  court  erred  In  sustaining  defendant's 
objection  to  the  question  asked  as  to  the 
speed  of  the  car  when  the  collision  occurred, 
it  was  cured  by  the  fact  that  he  subsequently 
answered  It  Harrington  v.  Los  Angeles  Ry. 
Co.,  140  Gal.  525,  74  Pac.  15,  63  L.  R.  A.  238. 
98  Am.  8t  Rep.  85.  Witness  Rowe  was  ask* 
ed  a  similar  question,  to  which  the  court  sus- 
tained defendant's  objection  made  upon  like 
grounds.  Admitting,  but  not  holding,  this 
ruling  to  be  error,  it  could  not  have  preju- 
diced appellant  in  view  of  the  finding  that 
the  injury  resulting  in  the  death  of  deceased 
was  due  to  his  own  negligence.  Wolfskiil  t. 
Los  Angeles  Ry.  Co.,  120  Cal.  114,  61  Pac 
775 ;  Sego  v.  Southern  Pac.  Co.,  137  Cal.  405, 
70  Pac.  279.  Five  witnesses  testified  that  the 
car  was  running  at  a  speed  not  to  exceed 
eight  miles  per  boor.  Had  the  testimony  of 
Rowe  upon  this  point  been  admitted,  and  con> 
ceding  that  his  evidence  and  that  of  Newton 
had  justified  the  court  in  finding  that  the  car 
was  running  at  a  speed  of  25  or  30  miles  per 
Iiour,  could  such  fact  have  warranted  the 
court  in  finding  otherwise  than  It  did  npon 
the  question  of  contributory  negligence?  As- 
suming the  evidence  tendered  by  plaintiff  as 
to  the  speed  of  the  car,  of  the  exclusion  of 
which  appellant  complains,  had  been  admit- 
ted, deceased  would  still  have  been  guilty  of 
contributory  negligence.  It  is  manifest  that 
the  reception  of  this  evidence  could  not  have 
changed  the  result  and  therefore  appellant 
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suffered  no  Injury  by  reason  of  said  ruling. 
Ck)de  GlT.  Froc.  i  475;  Est  of  Morey,  147 
Cal.  495,  82  Pac.  57. 

At  the  close  of  defendant's  evidence,  plain- 
tiff  called  Alex  Oeddls  in  rebuttal  and  asked : 
"Was  tbere  any  lights  or  lamps  or  lanterns 
anywhere  at  the  Intersection  of  Sixth  and 
Central  avenue  at  that  time  (7 :30  p.  m.)  that 
night?"  The  court  sustained  respondent's 
objection  thereto  upon  the  ground  that  the 
testimony  sought  to  be  elicited  by  the  ques- 
tion was  not  rebuttal.  In  presenting  her  evi- 
dence In  chief,  appellant  offered  several  wit- 
nesses who  testified  to  the  absence  of  signal 
lights  at  the  point  In  question.  No  excuse 
was  suggested  for  not  calling  this  witness  at 
that  time.  The  evidence  tendered  was  not  in 
rebuttal,  and  no  reason  was  offered  calculat- 
ed to  appeal  to  the  discretion  of  the  court,  or 
which  would  warrant  any  other  ruling  than 
that  made.  Patterson  v.  San  Francisco,  etc., 
By.  Co.,  147  Cal.  178,  81  Pac.  531. 

The  order  and  judgment  appealed  from  are 
aflSrmed 

We  concur :    ALLEN,  P.  J. ;  TAGG ART,  J. 


5  Cal.  App.  713 
NEW80M  y.  WOOLLACOTT.     (Oiv.  847.) 

(Court  of  Appeal,  Second  District,  California. 
June  14,  1907.) 

1.  Pleading— Judgment  on  Pleading. 

In  an  action  for  services  performed,  where 
defendant  pleaded  an  accord  and  satisfaction, 
and  inserted  in  hia  answer  a  check,  which  he 
alleged  was  given  to  defendant  as  payment  of 
his  claim,  the  failure  of  plaintiff  to  serve  and 
file  an  affidavit  denying  the  check,  as  provided 
in  Code  Civ.  Proc.  i  448,  was  only  an  admis- 
sion of  the  genuineness  of  the  ctieck,  and  not  an 
admission  of  accord  and  satisfaction,  or  that 
the  check  related  in  any  way  to  the  transaction 
sued  on,  all  of  which,  under  the  express  provi- 
sions of  Code  Civ.  Proc.  S  462,  must  be  deemed 
to  be  controverted. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §S  864^879.] 

2.  Pleading  —  Answer  —  Wbitten  Instbti- 
MENT— Failure  to  Dent  Execution. 

Code  Civ.  Proc.  §  448,  makes  the  failure  of 
a  I>arty  to  deny  by  affidavit  the  genuineness  and 
due  execution  of  a  written  instrument,  a  part  of 
an  adverse  pleading,  an  admission  of  the  same. 
In  an  action  to  recover  for  services  in  connec- 
tion with  a  certain  building,  defendant  pleaded 
accord  and  satisfaction,  and  set  forth  in  his  an- 
swer a  check  given  plaintiff,  on  which  was 
written  that  it  was  in  rnli  for  fees  in  connection 
with  the  building.  Plaintiff  did  not  deny  by  af- 
fidavit the  execution  of  the  check.  Held  an  ad- 
mission of  the  same,  and,  where  plaintiff  offered 
no  evidence  to  controvert  the  instrument,  or  to 
show  that  it  had  no  connection  with  the  de- 
mand sued  upon,  he  was  presumed  to  have  had 
Imowledge  of  the  memorandum  on  the  check, 
so  that  It  was  error  to  instruct  that,  notwith- 
standing the  jury  found  the  check  was  intended 
to  apply  to  the  detnand  sued  upon,  they  must 
also  find,  in  order  to  render  a  verdict  for  de- 
fendant, that  plaintiff  was  aware  of  the  mem- 
orandum on  the  ctieck  at  the  time  of  its  deliv- 
ery to  him,  or  that  he  knew  of  it  before  the 
check  passed  out  of  his  possession. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  U  8G4r^79.1 


Appeal  from  Superior  Court,  Ix>8  Angeles 
County ;  W.  P.  James,  Judge. 

Action  by  J.  Gather  Newsom  against  H.  J. 
WooUacott  to  recover  for  services  as  an  archi- 
tect. From  a  judgment  for  plaintiff  and  an 
order  denying  defendant's  motion  for  new: 
trial,  defendant  appeals.    Reversed. 

Tom  C.  Thornton,  for  appellant.  Drew 
Puritt,  Morton,  Houser  &  Jones,  for  respond- 
ent 

SHAW,  J.  The  respondent  who  la  an 
architect,  alleges  that  he  was  employed  by 
appellant  to  prepare  certain  plans  and  speci- 
fications and  receive  estimates  for,  and  su- 
perintend the  erection  of,  a  three-story  hotel 
on  the  southwest  comer  of  Ninth  street  and 
Grand  avenue,  In  the  city  of  Los  Angeles,  of 
the  estimated  cost  of  $64,000;  that  the  rea- 
sonable value  of  the  services  agreed  to  be 
performed  by  respondent  for  appellant  was 
the  sum  of  $2,560;  that  respondent  entered 
upon  said  employment  prepared  the  neces- 
sary plans  and  specifications  for  said  build- 
ing, and  received  estimates  for  the  erection 
thereof;  that,  notwithstanding  the  fact  that 
respondent  at  all  times  was  ready  and  will- 
ing to  perform  his  part  of  said  agreement,  he 
was,  about  June,  1904,  wrongfully  discharg- 
ed by  appellant.  In  his  answer,  appellant 
denies  all  of  said  allegations,  and  sets  up  an- 
other agreement  under  which  respondent 
was  to  submit  plans  for  a  building  which 
should  not  Involve  an  expenditure  to  exceed 
$25,000;  that  the  plans  snbmltted  called  for 
the  expenditure  of  an  amount  largely  in  ex- 
cess of  said  sum;  that  respondent  admitted 
that  such  plans  were  not  In  conformity  with 
their  agreement;  that  thereupon  plaintiff  and 
defendant  after  a  full  discussion  of  plain- 
tiff's claim  for  compensation,  had  a  full  ac- 
counting and  accord  and  satisfaction,  where- 
in It  was  agreed  that  defendant  should  pay 
plaintiff  the  sum  of  $150  In  full  of  all  de- 
mands which  plaintiff  might  have  or  claim 
against  defendant  by  reason  of  his  negotia- 
tlon.s,  labors,  or  otherwise,  In  connection 
with  the  proposed  building  on  Ninth  street 
and  Grand  avenue,  which  sum  api>ellant  paid 
to  respondent  In  full  satisfaction  of  all  his 
demands  In  the  premises;  that  said  payment 
was  made  by  a  check,  payable  to  the  order 
of  plaintiff,  In  the  lower  left-hand  corner  of 
which  was  a  memorandum  In  the  words  and 
figures  following,  "In  full  for  Ninth  and 
Grand  avenue  fees,"  which  check  was  duly 
Indorsed  and  cashed  by  plaintiff.  A  copy 
of  this  check,  with  the  Indorsement  thereon. 
Is  made  a  part  of  defendant's  answer.  No  af- 
fidavit denying  the  check  was  served  or  filed 
by  plaintiff,  as  provided  In  section  448,  Code 
Civ.  Proc.  Defendant's  motion  for  judgment 
on  the  i)Ieading8  was  denied.  The  case  was 
tried  before  a  jury,  which  gave  a  verdict  for 
plaintiff,  and  judgment  was  entered  accord- 
ingly.   The  appeal  is  from  the  Judgment  and 
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an  order  denying  defendant's  motion  for  a 
new  trial. 

There  was  no  error  In  the  denial  of  appel- 
lant's motion  for  Judgment  on  the  pleadings. 
Admitting  the  execution  and  genuineness  of 
the  check  was  not  an  admission  of  the  new 
matter  set  up  In  the  answer  by  way  of  ac- 
cord and  satisfaction,  or  that  the  check 
related  In  any  way  to  the  transaction  set 
forth  In  the  complaint;  all  of  which,  under 
section  462,  Code  Civ.  Proc,  must  be  deem- 
ed to  be  controverted.  It  therefore  devolved 
upon  defendant  to  connect  this  check  with 
the  transaction  upon  which  plaintiff  based 
his  action  and  prove  that  It  was  given  and 
received  as  alleged  in  the  answer.  In  the 
absence  of  evidence  establishing  such  facts, 
It  did  not  In  itself  constitute  sufficient  evi- 
dence In  support  of  the  new  matter  alleged 
In  the  answer.  While  plaintiff  admitted  re- 
ceiving the  check,  and  that  It  was  genuine 
and  duly  executed,  he  did  not  admit  that  it 
was  received  as  set  forth  In  the  answer. 
"The  effect  of  an  admission  of  the  genuine- 
ness and  due  execution  of  an  Instrument 
pleaded  by  a  defendant,  and  not  denied,  as 
provided  by  section  448  of  the  Code  of  Civil 
Procedure,  is  to  avoid  the  necessity  of  proof 
of  Its  genuineness  and  due  execution,  and 
nothing  more;  and  whether  it  Is  proven,  or 
Its  execution  is  admitted,  its  terms  and  legal 
effect  are  to  be  determined  by  an  Inspection 
of  the  Instrument"  Carpenter  v.  Shinners, 
108  Cal.  362,  41  Fac.  473. 

At  the  trial  the  appellant  offered  no  evi- 
dence whatever.  He  now  contends  that  the 
evidence  was  Insufficient  to  Justify  the  ver- 
dict, and  that  the  court  erred  In  its  charge 
to  the  jury.  The  court  Instructed  the  jury 
as  follows:  "If  you  find  that  the  check  was 
Intended  to  apply  to  the  demand  here  sued 
upon,  and  that  plaintiff  accepted  the  check 
with  words  written  thereon  indicating  that 
It  was  to  be  In  full  payment  of  all  of  such 
demands,  and  that  he  was  aware  of  the  pres- 
ence of  such  words,  then  the  check  should  be 
received  by  you  as  evidence  of  a  complete 
settlement  of  such  demand."  In  another 
part  of  the  charge  the  jury  were  instructed 
upon  the  theory  that  it  was  for  them  to  find 
from  the  evidence  whether  or  not  plaintiff 
had  knowledge  of  the  presence  of  the  memo- 
randum at  the  time  of  the  delivery  of  the 
check  to  him,  or  knew  of  the  writing  upon 
such  check,  before  it  passed  out  of  his  pos- 
session. 

Having  failed  to  file  the  affidavit  of  denial 
required  by  section  448  of  the  Code  of  Civil 
Procedure,  respondent  is  deemed  to  have 
admitted  the  execution  and  genuineness  of 
the  Instrument.  Notwithstanding  this  ad- 
mission, he  may  controvert  the  instrument 
by  evidence  of  mistake,  fraud,  and  like  de- 
fenses, or  show  that  it  had  no  connection 
with  the  demand  sued  upon.  Moore  v.  Copp, 
119  Cal.  420,  51  Pac.  630.  He  offered  no  evi- 
dence touching  the  question,  and,  in  the  ab- 
sence   of    any    testimony,    the    Instrument 


stands  as  an  exponent  of  the  facts  therein 
set  out,  and  Its  terms  and  legal  effect  &re 
to  be  determined  by  an  Inspection  of  the  in- 
strument. Carpenter  v.  Shinners,  supra.  In 
the  absence  of  any  evidence  to  the  contrary 
respondent  Is  chargeable  with  what  the  In- 
strument purports  on  its  face  to  be,  and  it 
must  be  taken  for  just  what  it  appears  to 
mean.  Petersen  v.  Taylor  (Cal.)  34  Pac.  724; 
Brooks  v.  Johnson,  122  Cal.  560,  55  Pac.  423. 
Having  failed  to  controvert  it,  respondent 
must  be  presumed  to  have  had  knowledge  of 
the  existence  of  the  memorandum  on  the 
check  at  the  time  of  the  delivery  thereof  to 
him,  and  to  have  known  of  the  writing  there- 
on before  it  passed  out  of  his  possession. 
No  proof  of  this  fact  was  necessary.  It  was 
therefore  error  to  Instruct  the  Jury,  in  effect, 
that,  notwithstanding  they  found  the  check 
was  Intended  to  apply  to  the  demand  sued 
upon,  they  must  nevertheless.  In  order  to 
render  a  verdict  for  defendant,  find  the  fur- 
ther fact  that  respondent  was  aware  of  the 
presence  thereon  of  the  words,  "In  full  for 
Ninth  and  Grand  avenue  fees,"  and  that  re- 
spondent "had  knowledge  of  the  presence  of 
the  memorandum  written  on  the  check  at  the 
time  of  its  delivery  to  him,"  or  that  "he  knew 
of  the  writing  upon  such  check  before  It  pass- 
ed out  of  bis  possession."  All  that  can  be 
claimed  for  this  check  Is  that  it  constituted 
a  receipt  for  money  paid  to  respondent  pur- 
suant to  the  alleged  settlement.  As  such, 
it  is  open  to  contradiction  or  explanation  by 
parol  testimony.  In  the  absence  of  such  con- 
tradiction or  explanation,  respondent  is  bound 
by  'What  it  purports  on  Its  face  to  mean. 
Simmons  v.  Oullaban,  75  Cal.  508,  17  Pac. 
543;  Snodgrass  v.  Parks,  79  CaL  55,  21  Pac. 
429.  There  Is  nothing  in  Greer  v.  Laws,  18 
S.  W.  1038,  56  Ark.  37,  or  in  Rapp  v.  Gid- 
dlngs,  4  S.  D.  402,  57  N.  W.  237,  cited  by 
respondent,  inconsistent  with  the  general 
rule. 
The  Judgment  and  order  are  reversed. 

We  concur:    ALLEN,  P.  J.;  TAGGART,  J. 


6  Cal.  App.  10 
YORDI  V.  XORDI.     (Civ.  300.) 

(Court   of   Appeal,   Third  District,   California. 
June  20,  1007.    Reiiearing  Denied  by  Su- 
preme Court  AuB.   1S>,  1907.) 

1.  Deeds— Actions  to  Set  Asioe— Evioencb— 
Sufficiency. 

Evidence  examined,  and  held  to  show  that  a 
deed  executed  by  a  wife  to  her  husband  was 
procured  by  undue  influence. 

[Od.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  i  641.] 

2.  Appeal— Review— Habuless   Bbbob— Bvi« 
DENCK — Admission. 

Code  Civ.  Proc.  J  1962,  subd.  2,  provides 
that  the  presumption  of  the  truth  of  the  facts 
recited  in  a  written  instrument  shall  be  deemed 
conclusive  between  the  parties  thereto  or  their 
sticressors  in  intere.st.  A  wife  reconveyed  to  iier 
husband  premises  which  had  been  conveyed  by 
him  to  lior  before  thoir  marriage  by  a  deed 
wherein  she  was  described  as  his  wife.    Ueli, 
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In  an  action  to  set  aside  her  dead  for  undue 
influence,  that  evidence  that  the  deed  to  her  was 
delivered  before  the  marriage  ceremony  was  per- 
formed, though  on  the  same  day,  was  without 
prejudice  to  defendants. 

iEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
-TOl.  3,  Appeal  and  Error,  {  4153.] 

8.  Witnesses— Cboss-Examtnation. 

Where,  in  an  action  by  a  widow  to  set  aside 
a  deed  executed  to  her  husband  in  his  life- 
time of  premises  be  bad  previously  conveyed  to 
her,  the  notary  who  prepared  her  deed  merely 
testified  on  direct  examination  that  thp  husband 
instructed  him  to  prepare  a  deed  similar  to  an- 
other given  him,  statements  on  his  cross-exami- 
nation that  the  husband  had  told  him  that  the 
deed  to  his  wife  should  not  have  been  recorded, 
was  recorded  by  mistake,  and  that  they  were 
going  to  change  it  were  properly  stricken  out 
as  improper  cross-examination. 
4.  Evidence- Deolabationb— Self-Sebvino. 

In  an  action  by  a  widow  to  set  aside  a  deed 
to  her  husband  in  his  lifetime  of  premises  he 
had  previously  conveyed  to  her,  evidence  by  the 
notary  who  prepared  her  deed  as  to  statements 
by  the  husband  that  the  deed  to  his  wife  should 
not  have  been  recorded,  was  recorded  by  mis- 
take, and  that  they  were  going  to  change  it,  not 
made  in  the  wife's  presence,  were  properly 
stricken  oat. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence^  H  10«8,  l(m&.] 

6.  Witnesses— Bxahinatior—Rkdibect. 

Where,  in  an  action  by  a  widow  to  set 
aside  a  deed  executed  to  her  husband  in  his  life- 
time, she  was  cross-examined  as  to  whether  she 
had  told  her  defendant  stepchildren  that  the 
property  was  hers,  to  which  she  replied  that  sba 
had  not,  she  was  properly  permitted  to  explain 
on  redirect  examination  why  she  was  silent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  50,  Witnesses,  §  1000.] 

&  Evidence  — Opinion  Evidence  —  Conclti- 
810N  or  Facts— Deeds— Want  of  Conbidbb- 

ATION. 

In  an  action  by  a  widow  to  set  aside  a  deed 
executed  to  her  husband  in  his  lifetime  of  prem- 
ises he  had  previously  conveyed  to  her,  she  was 
properly  permitted  to  state  that  the  same  was 
executed  without  consideration,  and  such  answer 
was  not  equivalent  to  permitting  her  to  testify 
that  she  did  not  hold  the  premises  on  an  implied 
trust  for  the  benefit  of  her  bnsband. 

7.  Deeds  —  Validity  —  Undotc   iRrLUXNOB  — 
PtEADiNO— Sufficiency. 

A  complaint  in  an  action  by  a  widow  to 
set  aside  on  the  ground  of  undue  influence,  a 
deed  to  her  husband  in  his  lifetime,  alleging  the 
marriage  relation,  intimidation  by  the  husband, 
the  exertion  of  his  predominating  influence  over 
her,  the  taking  advantage  by  him  of  the  confi- 
dence reposed  in  him,  and  that  she  acted  without 
independent  advice,  stated  a  cause  of  action, 
though  not  setting  out  the  acts  constituting  the 
alleged  intimidation  or  undue  influence. 

8.  PlJCADINO  — Dekubbeb— Oboundb— Uhceb- 

TAINTY. 

Uncertainty  Is  not  a  good  ground  of  general 
demurrer. 

[Ed.  Note.— For  coses  In  point,  see  Cent.  Die 
Tol.  3S),  Pleading,  S  409.] 

9.  Appeal— Review— HAKia,E88  Ebbob— Rul- 
ing ON  Demubbeb. 

Error  in  overruling  a  demurrer  for  am- 
biguity or  uncertainty  is  not  ground  of  reversal, 
unless  a  party  shall  have  been  misled,  to  his 
prejudice. 

[Ed.  Note.— For  cases  in  iMint.  see  Cent.  Dig. 
Tol.  3,  Appeal  and  Error,  1  4080.] 

10.  Pleading  —  Complaint  —  Amendment— 
Time  fob. 

Under  Code  Civ.  Proc.  8  473,  providing  that 
the  court  may  in  its  discretion  after  notice  ta 


the  adverse  party  allow  an  amendment  to  any 
pleading,  a  complaint  may  be  amended  in  the 
discretion  of  the  court  after  submission  of  the 
cause,  but  before  entry  of  the  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  {{  664,  666.] 

Appeal  from  Sui)erlor  Court,  Sonoma  Coun- 
ty;  S.   K.   Dougherty,   Judg& 

Action  by  Sarah  J.  Yordl  against  Flora  I. 
Yordi  and  others.  From  a  Judgment  for 
plaintiff,  and  from  an  order  denying  their 
motion  for  a  new  trial,  defendants  appeal. 
Affirmed. 

William  B.  Bosley,  for  appellants.  John 
O'Gara,  for  respondent 

CHIPMAN,  P.  J.  Action  to  compel  a  re- 
conveyance  of  real  property  from  defendants 
to  plaintiff.  Plaintiff  bad  Judgment  from 
which  and  from  the  order  denying  their 
motion  for  a  new  trial  defendants  appeal. 

Plaintiff  and  Fred  Yordl,  father  of  defend- 
ants, intermarried  on  July  5, 1898.  On  their 
wedding  day,  and  before  the  wedding  cere- 
mony, Yordi  conveyed  the  premises  in  dis- 
pute to  plaintiff  by  deed  of  gift  At  that 
time  Yordl  was  a  widower  and  occupied  the 
premises  together  with  bis  children,  three 
sons  and  three  daughters  (the  latter  defend- 
ants). Thereafter  he  continued  to  reside 
thereon  with  plaintiff  and  defendants  at  the 
town  of  Cloverdale,  until  bis  death,  Hay  22, 
1901.  Plaintiff's  deed  was  not  recorded  until 
November  14,  1900,  and  on   November  20, 

1900,  plaintiff  reconveyed  the  premises  to 
her  husband,  which  was  recorded  November 
21,  1900,  and  on  May  3,  1901,  be  conveyed 
the  said  premises  by  deed  of  gift  to  defend- 
ants, which  was  not  recorded  until  Hay  22d, 
on  the  day  of  his  death.  The  deed  from 
plaintiff  to  Yordl  purports  to  be  a  grant,  bar- 
gain, and  sale  conveyance,  and  recites  a 
consideration  of  $10,  but  the  uncontradicted 
evidence  was,  and  the  court  found,  that  it 
was  without  consideration.    About  June  22, 

1901,  plaintiff  notified  defendants  that  she 
rescinded  the  conveyance  made  by  her  to 
said  Fred  Yordl  and  demanded  that  defend- 
ants convey  to  her  the  said  premises,  which, 
being  refused,  plaintiff  on  July  3,  1901,  filed 
her  complaint  herein.  The  ground  of  the  ac- 
tion was  undue  Influence  of  plaintiff's  hus- 
band in  procuring  the  deed  from  her  to  him 
of  date  November  20,  1900.  The  defendants 
in  their  answer  denied  the  allegations  of  un- 
due influence,  and  averred  that  the  deed  from 
their  father  to  plaintiff  was  given  In  trust 
with  the  promise  to  hold  the  legal  title  to 
said  premises  for  his  use  and  benefit,  and 
that  she  would,  whenever  requested  so  to 
do,  reconvey  the  same  to  him,  and  that 
meantime  she  would  refrain  from  recording 
said  deed.  Upon  the  issues  the  court  found 
the  facts  in  favor  of  plaintiff  and  against 
defendants.  Appellants  challenge  the  suffi- 
ciency of  the  evidence  to  support  the  find- 
ings. Certain  errors  of  law  are  assigned  In 
the  admission  or  exclusion  of  testimony.    It 
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la  also  contended  that  the  demurrer  to  the 
second  amended  complaint  should  have  been 
sustained,  and  also  that  the  court  erred  In 
permitting  plaintiff  to  so  amend  the  com- 
plaint, after  the  cause  was  submitted,  as  to 
offer  what  are  claimed  to  have  been  issues 
of  fact  differing  materially  from  the  Issues 
on  which  the  cause  was  tried. 

1.  Much  of  the  discussion  In  the  briefs  Is 
directed  to  the  Inquiry  whether  a  presump- 
tion of  undue  Influence  arises  out  of  the 
marriage  relation  alone  in  a  transaction 
where  the  wife  conveys  real  property  to  the 
husband;  and,  assuming  that  there  is  no 
such  presumption,  does  the  evidence  establish 
undue  Influence?  There  Is  printed  in  the 
record  the  written  opinion  of  the  learned 
trial  Judge  which  holds  with  appellants  as 
to  the  presumption  referred  to  above.  But 
his  conclusion  was  that  the  evidence  was 
BuflScient  to  establish  undue  Influence.  In 
Its  main  features  we  are  Impressed  with  the 
correctness  of  the  conclusions  reached  upon 
the  evidence  and  have  adopted  the  opinion 
as  our  own.    It  is  as  follows: 

"Sarah  J.  Yordta,  a  resident  of  San  Fran- 
cisco, prosecutes  this  action  to  have  a  certain 
deed  of  conveyance  executed  by  her  to  her 
husband,  Fred  Yordl,  on  the  20th  day  of  No- 
vember, 1900,  canceled  and  set  aside.  The 
defendants  are  her  stepchildren,  and  they 
reside  in  Cloverdale.  The  property  Involved 
was  the  home  of  the  plaintiff  and  her  hus- 
band from  the  time  of  their  marriage  on 
July  5,  1898,  to  the  time  of  his  death  In 
May,  1901.  It  has  always  been  the  home  of 
the  defendants,  and  they  claim  to  own  the 
property  by  deed  of  gift  made  to  them  by 
Fred  Yordl,  their  father,  on  the  3d  day  of 
May,  1901.  Fred  Yordl  and  the  plaintiff, 
Sarah  J.  Yordl,  were  married  In  San  Fran- 
cisco between  5  and  6  o'clock  p.  m.  on  the 
5th  day  of  July,  1898.  After  their  marriage 
they  went  to  Cloverdale,  and  resided  there 
with  six  children  by  a  former  wife.  Prior 
to  the  marriage  he  made  and  executed  to 
her  a  deed  of  his  home  in  Cloverdale.  The 
consideration  of  this  deed  was  love  and  af- 
fection. Its  value  was  about  $4,000,  and  he 
handed  the  deed  to  her  in  the  presence  of 
her  aunt,  Mrs.  Duffy,  with  the  words,  'Here, 
my  dear,  this  is  yours.'  The  presentation 
and  delivery  of  this  deed  vested  her  with  the 
absolute  title  to  the  property  In  fee  simple. 
This  deed  was  not  recorded  at  the  time,  and 
the  reason  therefor,  fairly  deducible  from 
the  facts  proved,  was  to  keep  peace  In  the 
family.  They  lived  happily  together  for  two 
years  and  three  months,  when  Mr.  Yordl  died 
of  consumption  after  a  lingering  illness. 
During  their  married  life  she  always  reposed 
great  confidence  In  him.  A  few  months  be- 
fore his  death,  when  it  tiecame  manifest  to 
Mrs.  Yordl  that  her  husband  was  commen- 
cing to  settle  up  his  worldly  affairs  and  had 
converted  his  mercantile  store  at  Cloverdale 
into  a  corporation  and  had  given  the  shares 
thereof  to  bis  children,  she  had  her  ante- 


nuptial deed  recorded.  Its  existence  had 
never  been  known  to  the  children.  The  re- 
cording of  this  deed  becoming  known  to  one 
of  the  sons  through  the  newspapers,  a  condi- 
tion of  affairs  arose  that  was  unpleasant  to 
the  Yordi  family.  The  recording  of  the  deed 
first  became  known  to  Carl  Yordl.  He  In- 
formed his  father  thereof.  The  next  day, 
when  Mr.  Yordl  went  home  to  his  dinner,  he 
had  an  interview  with  bis  wife.  What  was 
said  in  that  conversation  was  privileged,  and 
not  permitted  to  be  stated  by  her  as  evidence 
in  the  case.  After  this  conversation  Mr. 
Yordi  went  down  town  and  employed  a 
notary  to  prepare  a  deed  to  be  signed  by  his 
wife  conveying  this  property  to  him.  About 
an  hour  afterwards  Mrs.  Yordl  went  down 
to  Mr.  Yordi's  store,  into  bis  office,  and  met 
her  husband  and  notary  there,  and,  amid 
profound  silence,  she  signed  the  deed  and 
went  back  home. 

"From  these  facts  plaintiff  contends  that 
the  transaction  was  one  between  husband 
and  wife,  and  when  this  Is  shown  she  has 
made  out  a  prima  facie  case  and  the  fair- 
ness of  the  transaction  must  be  proven  by 
the  defendants,  and  a  failure  on  their  part 
to  do  so  would  entitle  her  to  judgment.  The 
defendants  take  issue  with  plaintiff  upon 
this  principal  of  law,  and  contend  that  the 
presumption  of  unfairness  does  not  exist  in 
transactions  between  husband  and  wife. 
They  rely  on  TUlaux  v.  TlUaux,  115  Cal.  671, 
47  Pac.  691;  DImond  v.  Sanderson,  103  Cal. 
97,  37  Pac.  189;  Stiles  v.  Cain,  66  Pac.  232, 
134  Cal.  170.  These  decisions  are  cited  and 
approved  in  the  recent  case  of  McDongall  v. 
McDougall  (decided  January  8,  1902)  67 
Pac.  778,  135  Cal.  316,  wherein  the  court 
says:  There  was,  In  fact,  no  evidence  tend- 
ing to  show  undue  influence,  unless  It  be  the 
relation  of  husband  and  wife  existing  be- 
tween the  parties  to  the  deed,  and  this  re- 
lation, under  the  authority  of  Tllianz  v.  Til- 
laux.  115  Cal.  670,  47  Pac.  691,  White  t. 
Warren,  120  Cal.  324,  49  Pac.  129,  52  Pac. 
723,  Sheehan  v.  Sullivan,  126  Cal.  192,  58 
Pac.  543,  and  Stiles  v.  Cain  (Cal.)  66  Pac. 
231,  must  be  regarded  as  of  Itself,  having 
no  such  effect'  These  decisions  establish  the 
law  of  this  state,  and  from  the  mere  rela- 
tion of  husband  and  wife  a  business  trans- 
action between  them  will  not  be  tainted  with 
any  suspicion  of  undue  Influence;  that,  not- 
withstanding the  Influence  which  may  exist 
by  the  one  over  the  other,  a  transaction  will 
not,  from  this  relation  alone,  be  presumed 
to  be  made  under  undue  Influence  These 
decisions  may  also  be  said  to  fix  the  law  of 
this  state  that  this  confldentlal  relation, 
coupled  with  an  entire  want  of  consideration, 
will  not  raise  an  inference  of  any  unfairness 
In  a  transaction  between  them,  but  this  is 
the  scope  of  the  California  cases.  Therefore, 
If  plaintiff's  case  extends  no  further  than 
this,  but  is  confined  within  the  limits  fixed 
by  them,  her  case  is  lost.    If  she  has  simply 
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shown  the  marital  relation  and  want  of 
consideration,  she  falls  short  of  making  out 
a  case  of  undue  Influence.  She  cannot  there 
stop  and  shift  the  burden  to  defendants  to 
prove  that  this  confidence  has  not  been 
abused.  The  burden  Is  upon  her  to  go  fur- 
ther, and  show  that  the  husband  made  use  of 
the  confidence  reposed  in  him  by  his  wife 
for  the  purpose  of  obtaining  an  unfair  ad- 
vantage over  her.  Section  1575,  Civ.  Code. 
In  determining  this  question,  the  fact  that 
they  were  husband  and  wife  when  the  deed 
was  executed  is  to  be  considered  as  one  of 
the  facts  In  connectton  with  the  other  facts 
of  the  case,  and  it  has  more  or  less  weight 
in  determining  the  question.  The  relation 
is  one  that  Is  easily  used  and  easily  abused, 
▲s  Justice  Temple  has  said  In  Stiles  T.  Cain, 
supra:  'The  right  to  control  her  own  affairs 
would  not  free  her  from  what  usually  in 
fact  Is,  and  is  always  presumed  to  be,  the 
predominating  influence  of  her  husband.' 
"The  want  of  consideration  is  also  a  fact 
present  in  this  case,  and,  while  a  deed 
solemnly  executed  will  not  be  declared  void 
for  this  reason,  if  in  fact  nothing  was  re- 
ceived by  the  grantor,  or  if  the  consideration 
was  so  small  as  to  'shoclc  the  conscience,' 
yet  the  fact  is  one  to  be  considered  with  the 
other  facts  indicative  of  an  abuse  of  con- 
fidence. People  malce  gifts,  the  considera- 
tion may  be  love  and  affection  entertained 
and  for  their  better  maintenance,  support, 
protection,  and  livelihood,  bnt  the  deed  here- 
in was  not  a  deed  of  gift  The  consideration 
recited  therein  was  the  cold  sum  of  $10  and 
was  never  paid.  How  could  such  a  sacrifice 
by  Mrs.  Yordl  benefit  a  dying  husband?  Is 
It  possible  to  suggest  a  rational  or  reason- 
able motive  on  her  part  in  dispossessing  her- 
self of  her  home  that  her  husband  bad  given 
her  before  their  marriage?  The  unnatural- 
ness  of  the  transaction  suggests  the  predom- 
inating infinencfe  To  these  two  facts — that 
Is,  to  tbe  fact  of  a  confidential  relation  and  a 
want  of  consideration — let  there  be  supple- 
mented the  fact  that  she  first  formed  her 
intention  to  make  this  deed  during  the  con- 
versation with  her  husband  at  their  home, 
abont  an  hour  before  she  signed  the  deed, 
and  at  that  time  her  mind  was  In  a  state 
of  fear.  Plaintiff  was  asked:  'Q.  At  the 
time  whea  you  first  formed  your  intention 
to  convey  this  property  back  to  Mr.  Yordl, 
what  was  the  state  of  your  mind  with  respect 
to  fear  or  absence  of  fear?  A.  1  feared.  I 
bad  fear.'  This  fear  must,  I  think,  be  con- 
nected with  the  intention  to  make  the  deed 
and  with  reference  to  it,  and  to  no  other 
snbject,  and  Is  not  consistent  with  that  state 
of  mind  which  should  exist  with  reference  to 
such  a  transaction.  It  is  not  in  consonance 
with  a  state  of  mind  produced  by  honest 
persuasion  or  by  any  argnmients  addressed 
to  the  understanding  or  appeals  to  the  affec- 
tion, and  this  state  of  mind  formed  a  part 
of  the  whole  transaction.     Within  an  hour 


after  this  Intention  was  formed  she  went  to 
her  husband's  store,  met  the  notary,  signed 
the  deed,  and  went  home.  No  conversation 
at  ail  took  place,  no  one  was  present  save 
Mr.  and  Mrs.  Yordl  and  the  notary.  And  this 
brings  us  to  the  consideration  of  another 
strong  circumstance  usually  considered  in 
determining  undue  influence,  namely,  Mr. 
Yordl  employed  the  notary  and  conducted  the 
whole  transaction.  Our  Code  provides  that 
a  husband  is  bound  to  act  in  tbe  highest 
good  faith  towards  his  wife,  and  may  not 
obtain  any  advantage  over  her  by  the  slight- 
est misrepresentation,  concealment,  threat 
or  adverse  pressure  of  any  kind.  Sections 
158,  2228,  Civ.  Code.  There  must  be  no  con- 
straint upon  her  or  against  her  free  will 
of  what  she  is  unable  to  refuse.  Greenleaf 
on  Ev.  i  ess. 

"As  the  writers  upon  the  subject  would 
put  it,  be  must  deal  with  her  at  arm's  length. 
And  closely  connected  with  this  fact  is  the 
fact  that  Mrs.  Yordl  had  no  independent  or 
other  advice.  I  take  it  to  be  a  well-estab- 
lished principle  of  this  court  that  persons 
standing  In  a  confidential  relation  towards 
others  can  not  entitle  themselves  to  hold 
benefits  which  those  others  may  have  con- 
ferred upon  them,  unless  they  can  show  to 
the  satisfaction  of  the  court  that  the  person 
by  whom  the  benefits  have  been  conferred 
had  competent  and  independent  advice  In 
conferring  them.  Hhodes  v.  Bate,  L.  K.  1st 
Ch.  257.  The  rule  is  further  stated,  and  I 
think  correctly.  In  the  English  note  to 
Hugeln  V.  Basely,  2  Lead.  Cas.  Eq.  595,  as 
follows:  'The  conduct  of  the  party  benefited 
must  be  such  as  to  sever  the  connection  and 
to  place  him  in  the  same  circumstances  in 
which  a  mere  stranger  would  have  stood, 
giving  him  no  advantage  save  only  whatever 
kindness  or  favor  may  have  arisen  out  of  the 
connection.'    As  was  said  in  a  recent  case: 

'The  wife  should  have  had  the  benefit  of  a 
full,  free,  and  private  preliminary  conference 
with  a  competent  lawyer  or  business  man 
who  was  employed  and  paid  by  her  and  in 
whom  she  had  confidence  and  who  would  be 
devoted  to  her  Interest  and  hers  only.'  Plronl 
T.  Corrigan,  20  Atl.  227,  47  N.  J.  Eq.  135. 

"The  relation  of  confidence  therefore  ex- 
isting, the  consideration  mentioned  in  the 
deed  being  untrue,  the  wife  receiving  no 
pecuniary  advantage  by  the  transfer,  but,  on 
the  contrary,  losing  her  home,  the  husband 
obtaining  property  for  nothing  and  soon 
transferring  it  as  a  gift  to  defendants,  the 
fact  that  she  formed  her  intention  to  deed  In 
an  interview  with  her  husband,  and  was  at 
the  time  and  when  she  signed  the  deed  in  a 
mental  state  of  fear,  that  Mr.  Yordl  em- 
ployed the  notary  who  took  her  acknowledg- 
ment, and  the  entire  absence  of  Independent 
advice  and  that  freedom  of  marital  Influence 
which  should  characterize  every  such  act — all 
taken  together,  would,  under  the  law  as  I 
interpret  It,  constitute  undue  influence.    ThQ 
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facts  of  the  case  are  as  strong  as,  If  not 
stronger,  tban  either  DoIHver  t.  Dolllyer,  94 
Cal.  643,  30  Fac.  4,  and  Ross  t.  Conway,  92 
Cal.  637,  28  Pac.  785,  and  the  Supreme  Court 
of  this  state  In  both  cases  held  that  the  facts 
established  undue  Influence. 

"There  Is  evidence  In  the  case  of  declara- 
tions by  Mrs.  Tordi  to  the  defendants  and 
their  brothers  that  may  tend  to  show  fairness 
of  the  transfer,  but  such  testimony,  under 
our  Code  and  the  law  of  evidence.  Is  not 
entitled  to  much  weight,  especially  when 
contradicted.  It  Is  entitled  to  but  little 
weight  as  against  the  uncontradicted  facts 
above  stated,  constituting  In  themselves  un- 
due influence. 

"Plaintiff  has  proved  the  Issues  by  a  clear 
preponderance  of  the  evidence,  and  may  pre- 
pare and  present  findings  in  accordance  with 
this  opinion.  S.  K.  Dougherty,  Judge. 

"Dated  March  28th,  1902." 

We  may  here  remarlE  that,  after  plaintiff 
had  conveyed  the  property  to  her  husband, 
he  held  the  title  until  shortly  before  his 
death,  although  he  had  previously  deeded 
all  bis  property  to  a  corporation,  the  shares 
of  which  be  gave  his  children,  and  plaintiff's 
deed  to  him  was  not  recorded  antll  the  day 
of  his  death.  During  this  Interval  the  chil- 
dren of  Yordl  showed  considerable  ill  feel- 
ing towards  plaintiff,  which  would  have  been 
greatly  increased  had  Yordl  reconveyed  the 
property  to  his  wife.  When,  however,  he 
found  his  life  fast  ebbing  away,  and  that 
he  was  about  to  depart  where  his  wife's 
reproaches  would  not  reach  him,  be  deeded 
to  his  children  and  they  withheld  the  deed 
from  record  and  from  her  knowledge  until 
his  act  was  beyond  recall.  Under  the  cir- 
cumstances shown  It  Is  no  unfair  inference 
that  Yordl  obtained  the  deed  with  the  secret 
purpose  to  convey  title  to  his  children  and 
that  the  fact  was  withheld  from  plaintiff, 
leaving  her  to  Indulge  her  "confidence  In  her 
husband  that  he  would  give  It  [the  property] 
back  to  her  again,"  as  she  testified. 

2.  The  deed  from  Yordl  to  plaintiff  was 
executed  and  delivered  on  the  day  of  their 
marriage.  The  parties  to  the  deed  are  thus 
described:  "Fred  Yordl,  of  the  county  of 
Sonoma,  state  of  California,  the  party  of  the 
first  part,  and  Sarah  Jane  Yordl  (wife),  the 
party  of  the  second  part."  Plaintiff  was 
permitted  to  prove,  over  defendants'  objec- 
tion, and  the  court  found,  that  the  deed  was 
delivered  before  the  marriage  was  actually 
celebrated,  but  on  the  same  day.  It  Is 
claimed  that  the  finding  is  not  supported  by 
the  evidence,  because  the  deed  conclusively 
proved  that  when  delivered  the  grantee  was 
the  grantor's  wife,  citing  subdivision  2,  § 
19G2,  Code  Civ.  Proc.  It  seems  to  us  that 
defendants  were  In  no  wise  prejudiced  by 
this  testimony  if  It  be  conceded  that  It  was 
error  to  admit  It.  But  we  do  not  think  it 
was  error.  The  question  of  the  time  of  the 
delivery,  whether  before  or  after  the  mar- 


riage ceremony,  was  not  material.  No  pre- 
sumption of  undue  Influence  would  hare 
arisen  In  favor  of  the  husband  If  the  deed  t>e 
regarded  as  having  been  delivered  after  the 
marriage. 

8.  On  the  direct  examination  Notary  Lew- 
is,  who  pr^ared  the  deed  from  plaintiff  to 
her  husband  under  the  latter'a  direction, 
testified  that  Yordl  Instructed  him  to  prepare 
a  new  deed  similar  to  an  old  deed  then  hand- 
ed him.  Upon  cross-examination  defendants 
sought  to  bring  out  all  that  Yordl  said  to 
the  notary  at  that  time.  Plaintiff  objected 
unless  It  was  limited  to  such  parts  of  the 
conversation  as  related  to  the  preparation  of 
the  deed  by  the  notary,  Lewis.  The  court 
allowed  the  question,  with  leave  to  plaintiff 
to  move  to  strike  out  the  answer.  The  wit- 
ness answered  that  Yordl  told  him  "that  the 
former  deed  made  by  him  to  Mrs  Yordl 
should  not  have  been  recorded,  that  It  was 
recorded  by  mistake,  and  now  they  were  go- 
ing to  change  it,  she  was  going  to  deed  It 
back  to  him."  The  court,  on  plalntifTs  mo- 
tion, struck  out  that  part  of  the  answer 
which  referred  to  the  recording  of  the  for- 
mer deed.  The  ruling  was  correct  The  an- 
swer was  not  cross-examination  as  to  mat- 
ters testified  to  by  the  witness  In  chief,  was 
not  made  in  plaintiffs  presence,  and,  be- 
sides, was  self-serving.  Appellants  claim 
that  It  helped  to  establish  one  of  the  issues 
presented  by  defendants'  answer.  It  was 
not  competent  to  thus  prove  it. 

4.  Upon  her  cross-examination  by  defend- 
ants plaintiff,  as  a  witness,  was  asked  wheth- 
er at  any  time  after  she  had  executed  the 
deed  of  November  20,  1900,  to  her  husband, 
and  prior  to  his  death  she  had  told  the  de- 
fendants or  either  of  them  that  the  property 
In  question  was  hers,  or  that  she  claimed  It. 
or  owned,  or  had  any  Interest  In  It,  to  all  of 
which  she  answered  "No."  Upon  the  redi- 
rect, plalntifTs  counsel  asked  her,  "What 
was  the  reason  for  not  doing  so?"  Defend- 
ants' objection  was  overruled,  and  the  wit- 
ness answered  that  it  would  cause  trouble 
for  her  husband  and  herself;  that  "there 
would  have  been  war"  if  she  had  made 
known  her  claim  to  defendants;  that  she 
"had  confidence  In  her  husband  that  he 
would  give  It  back  to  me  (her)  again."  It  Is 
urged  that  the  court  erred  and  should  have 
disallowed  the  testimony  and  should  have 
stricken  it  out  on  defendants*  motion  because 
the  answers  were  but  conclusions  and  opin- 
ions of  the  witness.  But  they  had  a  direct 
relation  to  the  matter  brought  out  on  the 
cross-examination,  and  were  Intended  to  re- 
move from  the  mind  of  the  court  any  preju- 
dicial Inference  It  might  have  drawn  from 
the  witness'  answers  that  she  had  not  made 
known  her  claim  to  defendants  during  her 
husband's  last  sickness.  If  it  was  material 
for  defendants  to  show  that  plaintiff  was  si- 
lent as  to  her  claim  upon  the  property  after 
she  had  deeded  It  to  her  husband,  she  had 
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a  right  In  reply  to  explain  wby  she  was  si- 
lent. 

6.  Upon  her  direct  examination  plaintiff 
was  adced  the  foiiowlng  question:  "State 
what  the  consideration  was  for  this  deed 
which  yon  executed  to  your  hu8l>and."  She 
answered:  "No  consideration."  She  had 
preriously  testified  that  she  had  received 
nothing  for  executing  tb»  deed.  It  was  ob- 
jected that  the  question  called  for  the  con- 
cluaion  of  the  witness  as  to  a  question  of 
law,  and,  that,  in  permitting  her  to  answer, 
it  was  equivalent  to  allowing  her  to  testify 
that  "she  did  not  bold  the  said  deed  on  No- 
vember 20,  1900,  upon  Implied  or  constmct- 
ive  trust  for  the  benefit  of  her  husband." 
It  was  said  in  Hardison  t.  Davis,  131  Cal. 
636,  63  Pac.  1006,  where  the  right  to  make 
a  similar  inquiry  arose:  «•  •  •  Being 
In  a  position  to  know  the  ultimate  fact,  and 
appellant  having  the  opportunity  to  cross-ex- 
amine him  (the  witness),  it  was  not  improp- 
er for  him  to  testify  directly  that  there  was 
no  consideration."  The  Inference  which  ap- 
pellants say  might  have  been  drawn  from 
the  answer  is  highly  conjectural,  and  we 
think  not  warranted.  The  court  manifestly 
accepted  the  answer  as  referring  wholly  to 
the  money  consideration. 

6.  It  is  also  claimed  that  the  demurrer  to 
the  second  amended  complaint  should  have 
been  sustained.  It  is  contended,  first,  that 
the  general  demurrer  should  have  been  sus- 
tained because  the  complaint  "alleged  that 
said  deed  of  November  20,  1900,  was  obtained 
partly  by  means  of  intimidation  and  partly 
by  means  of  undue  influence,  but  does  not 
set  out  the  facts  constituting  the  alleged  in- 
timidation or  duress,"  citing  Goodwin  v. 
Goodwin,  59  Cal.  560;  second.  It  is  contend- 
ed that  If  not  obnoxious  to  a  general  demur- 
rer the  complaint  was  demurrable  for  un- 
certainty. The  complaint  alleges  the  mar- 
riage relation,  plaintiffs  ownership  of  the 
premises  as  her  separate  property ;  that  said 
Tordl,  "for  the  purpose  of  causing  her  [plain- 
tiff] to  convey  to  him  [her  husband]  the  said 
lot  of  land,  without  consideration.  Intimi- 
dated plaintiff,  and  exerted  upon  her  the  pre- 
dominating Influence  which  he  then  had  over 
her  by  reason  of  his  position  as  her  husband, 
and  used  the  complete  confidence  which  she 
then  and  at  all  times,  until  his  death,  reposed 
In  him,  and  thereby  did  then  and  there  cause 
her,  against  her  will  and  contrary  to  her 
wishes,  to  make,  acknowledge,  execute,  and 
deliver  to  him  a  deed  of  conveyance  of  said 
lot  of  land,  without  consideration";  that 
"plaintiff  made  •  •  »  and  delivered  the 
said  deed  to  said  Fred  Tordl  solely  by  reason 
of  his  said  acts  and  conduct,  and  not  freely 
or  voluntarily";  that  "said  deed  was  pre- 
pared by  a  scrivener  selected  by  said  Fred 
Tordl,"  and  under  his  "personal  direction"; 
that  the  property  was  of  the  value  of  $4,000 ; 
that  plaintiff  received  "no  pecuniary  advan- 
tage In  return  for  said  deed,  and  said  Tordl 
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suffered  no  pecuniary  damage  therefor,"  aad 
that  "plaintiff  had  no  Independent  advice  In 
said  transaction." 

The  point  In  objection  to  the  complaint 
chiefly  urged  is  that  the  particular  acts  con- 
stituting the  alleged  intimidation  or  undue  in- 
fluence or  abuse  of  confidence  are  not  aet 
forth.  This  is  not  the  case  usually  found  In 
the  reports  where  the  instrument  was  exe- 
cuted by  one  enfeebled  mentally  or  bodily, 
and  easily  snsceptlble  for  that  reason  to  the 
operation  of  undue  infiuences.  It  Is  a  case 
where  the  effect  of  the  alleged  acts  must  be 
judged  from  circumstances  difficult  of  pre- 
cise affirmation.  While,  as  onr  Supreme 
Court  has  held,  marriage  of  Itself  alone  will 
not  give  rise  to  a  presumption  of  undue  in- 
fluence In  a  transaction  such  as  this,  the  con- 
jugal relation  still  is  an  important  fact  to 
be  considered.  Intimidation  on  the  part  of 
plaintiff's  husband  Is  alleged  and  the  exer- 
tion of  his  predominating  influence  over  her 
and  taking  advantage  of  the  confidence  re- 
posed In  him  by  her,  and  at  a  time  when  she 
was  called  upon  to  act  without  any  inde- 
pendent advice,  all  of  which  resulted  in  his 
obtaining  title  to  valuable  property  without 
consideration.  The  complaint  contains  suffi- 
cient facts  to  constitute  a  cause  of  action. 
Furthermore,  uncertainty  is  not  good  ground 
In  support  of  a  general  demurrer.  Ward  v. 
Clay,  82  Cal.  802,  60B,  23  Pac.  50,  227.  This 
court  win  not  In  all  cases  where  error  has 
been  committed  by  the  trial  court  in  over- 
ruling demurrers  for  alleged  ambiguity  or 
uncertainty  order  a  reversal  of  a  judgment 
based  upon  a  trial  of  the  issues  made  by 
the  complaint  and  the  answer.  Prejudicial 
error  must  appear.  The  party  must  have 
been  misled  to  his  prejudice,  or  the  error 
otherwise  appear  injurious  and  not  merely 
abstract,  before  cause  for  complaint  can  be 
predicated  of  Its  uncertainty  or  ambiguity. 
Gassen  v.  Bower,  72  Cal  555,  14  Pac.  206; 
Alexander  v.  Central  L.  ft  M.  Co.,  104  Cal. 
632,  38  Pac.  410.  The  answer  specifically 
denies  the  averments  of  the  complaint,  and 
sets  forth  distinctly  the  facts  upon  which  de- 
fendants relied  at  the  trial.  The  evidence 
was  directed  to  the  Issues  thus  framed  and 
It  Is  manifest  from  the  record  that  defend- 
ants were  not  misled  or  Injured  by  the  fail- 
ure of  plaintiff  to  allege  with  greater  par- 
ticularity the  facts  upon  which  she  relied. 
Conceding  the  rule  of  pleading  to  be  as 
claimed  by  appellants,  we  are  satisfied  that 
the  substantial  rights  of  tbe  parties  were  not 
affected  by  the  alleged  uncertainty  In  the 
complaint. 

7.  The  opinion  of  the  court  was  filed  March 
29,  1902,  and  findings  of  fact  and  judgment 
entered  September  16,  1902.  The  second 
amended  complaint  was  filed  July  18th,  to 
which  answer  was  filed  September  10,  1902. 
On  June  9,  1902,  plaintiff,  after  due  notice, 
moved  the  court  for  leave  to  file  amended 
complaint  "to  conform  to  the  proof  given  at 


Digitized  by 


Google 


354 


91  PACIFIC  RBPORTEE. 


(Cal. 


the  trial  thereof."  This  was  objected  to  on 
the  grounds  (1)  that  it  would  raise  issues  of 
fact  other  than  those  presented  by  the  orig- 
inal complaint  and  answer  thereto;  (2)  that 
no  evidence  had  been  received  outside  of  the 
issues  presented  by  the  pleadings  on  which 
the  cause  was  tried;  (3)  that  it  would  be  an 
abuse  of  discretion  to  allow  the  proposed 
amendment.  The  objections  were  overruled 
and  amended  complaint  filed.  The  court 
made  an  order  allowing  defendants  10  days 
to  plead  to  the  amended  complaint,  and  find- 
ings were  deferred  until  the  coming  in  of 
defendants'  answer.  Subsequently  plaintif 
confessed  the  demurrer  with  leave  to  file  a 
second  amended  complaint  to  conform  to  the 
proofs  at  the  trial  which  the  court  ordered 
plaintiff  to  file  within  10  days.  On  July  16th 
plaintiff  served  and  filled  her  second  amended 
complaint  to  conform  to  the  proof,  and  on 
July  25th  defendants  filed  their  demurrer 
thereto.  This  demurrer  was  called  for  hear- 
ing on  September  2,  1902,  on  which  date  de- 
fendants applied  for  a  postponement  of  two 
weeks.  The  court  refused  this  request,  and 
heard  and  overruled  the  demurrer,  allowing 
defendants  five  days  to  answer,  and  on  Sep- 
tember 8th  defendants  answered  the  second 
amended  complaint  On  September  10th 
plaintiff  gave  notice  that  she  would  on  Scd- 
tember  15th  move  the  court  to  sign  and  file 
the  findings  of  fact  and  conclusions  of  law. 
On  September  12th  defendants  served  and 
filed  a  notice  that  they  would  on  September 
22d  move  the  court  to  set  aside  the  submis- 
sion of  the  cause,  and  also  for  an  order  grant- 
ing leave  to  defendants  to  Introduce  testi- 
mony in  addition  to  that  adduced  at  the  trial 
and  for  a  further  order  setting  said  cause 
for  trial.  The  grounds  of  the  motion  were 
(1)  that  plaintifTs  second  amended  complaint 
does  not  conform  to  the  evidence;  (2)  that 
the  Issues  presented  by  plaintifl"s  second 
amended  complaint  and  defendants'  answer 
thereto  differ  from  the  Issues  presented  in 
the  original  complaint  and  defendant's  an- 
swer thereto;  (3)  that  defendants  desire  to 
and  can  adduce  testimony,  in  addition  to  that 
presented  at  the  trial,  tending  to  suppon. 
the  denials  and  allegations  In  their  answer' 
to  plaintiff's  second  amended  complaint.  The- 
motion  was  made  upon  the  afildavit  of  one 
of  defendants'  coimsel  and  upon  the  papers 
and  records  in  the  case.  On  September  15th 
plaintiff  moved  the  court  in  accordance  with 
her  notice  of  September  10th,  and  thereupon 
defendants  moved  for  a  continuance  of  the 
hearing  of  said  motion  until  Septemt>er  22d, 
the  day  noticed  for  the  hearing  of  the  mo- 
tion mentioned  in  their  notice  of  September 
12th,  and  until  after  the  hearing  of  their 
said  motion  to  set  aside  the  submission  oiS 
the  cause.  The  court  denied  defendants' 
motion  for  continuance  and  made  and  signed 


findings  on  said  September  15th,  and  final 
judgment  was  entered  September  18th.  On 
September  22d  the  court  heard  and  denied 
defendants'  motion  to  set  aside  the  submis- 
sion. It  was  said  in  Lee  v.  Murphy,  119  Cal. 
364,  51  Pac.  549,  935,  that,  while  It  to  un- 
usual to  find  it  necessary  to  amend  the  com- 
plaint after  a  case  has  been  submitted,  there 
is,  under  the  power  given  by  section  473  of 
the  Code  of  Civil  Procedure,  no  limitation  as 
to  the  time  before  Judgment  entered  when 
the  power  of  the  court  ceases.  It  was  also 
there  said  that  this  power  to  allow  amend- 
ments In  the  interest  of  Justice  is  uniformly 
held  to  be  within  the  discretion  of  the  trial 
court 

The  only  question,  then,  Is:  Did  the  court 
abuse  its  discretion  in  allowing  the  amend- 
ment? And  this  question  must  be  answered 
in  the  negative  unless  the  amended  complaint 
introduced  new  issues  substantially  different 
from  those  presented  by  the  complaint  un- 
der which  the  evidence  was  submitted,  and 
unless  it  appears  that  the  rights  of  the  de- 
fendants were  prejudiced  by  the  amendment 
The  evidence  adduced  on  both  sides  seems  to 
have  been  addressed  to  the  Issue  of  undue  In- 
fiuence,  and  there  is  no  showing  beyond  the 
opinion  of  one  of  the  counsel  for  defendants, 
expressed  In  his  afiJdavit,  that  if  the  case 
were  reopened,  important  additional  evidence 
would  be  produced  to  rebut  plaintiff's  case. 
So  far  as  we  can  see,  defendants  had  an  ojh 
portunity  at  the  trial  to  rebut  the  evidence 
on  which  the  amended  complaint  rests,  and 
they  seem  to  have  availed  themselves  of  the 
opportunity.  If  they  refrained,  as  they  say 
they  did,  from  cross-examining  plaintiff,  when 
called  as  a  witness,  upon  any  point  bearing 
upon  the  issue  of  undue  influence,  they  cannot 
now  be  heard  to  complain.  The  tendency  of 
plaintiffs  testimony  was  obvious,  and  that 
she  was  not  permitted  to  go  into  particulars 
as  to  what  took  place  between  her  and  her 
husband  on  NovemI>er  20, 1900,  was  due  to  no 
reluctance  on  her  part,  but  from  a  ruling  of 
the  court  forbidding  It  Defendants  bad 
then  the  opportunity  they  now  say  they  de- 
sire to  cross-examine  her.  In  their  motion 
for  a  new  trial  neither  surprise  nor  newly 
discovered  evidence  is  made  a  ground.  If 
the  defendants'  motion  to  set  aside  the  sub- 
mission of  the  case  had  no  merit  It  was  not 
prejudicial  error  to  file  findings  and  enter 
Judgment  without  waiting  to  hear  such  mo- 
tion, and  It  appears  that  when,  subsequently, 
the  motion  was  denied  no  exception  was 
taken. 

We  cannot  discover  that  defendants  have 
been  deprived  of  any  substantial  right  by 
the  procedure  complained  of. 

The  judgment  and  order  are  affirmed. 

We  concur:   BUBMETTT,  J. ;   HART,  J. 
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MARIONEADX  t.  CUTLER,  Oovemor,  et  al. 
(Supreme  Court  of  Utah.     Aug.  1,   1907.) 

1.  Judges— Compensation— Statutes— CoN- 

BTBUCTION— PBOVISOS. 

Laws  1903,  p.  71,  c.  86,  providins  that 
the  salaries  of  district  judges  chould  be  fixed 
at  $4,000  per  annum,  "provided"  that  no  mile- 
age or  expenses  should  be  allowed,  was  not  sub- 
ject to  construction  as  though  the  proviso  was 
omitted,  because  the  contents  thereof  was  not 
strictly  a  proper  subject  of  a  proviso;  the  in- 
tent of  the  Ijegislature  to  restrict  the  "salary" 
by  cutting  otE  mileages  and  expenses  being  ap- 
parent. 

2.  Statutes— Subjects— Salary  of  Judges. 

Const,  art.  8,  f  20,  fixed  the  salary  oC 
judges  until  otherwise  provided  by  law  at  .^i.OOO 
per  annum  and  mileage.  Laws  180<>,  p.  HM,  c. 
124.  allowed  mileage  to  district  judges,  the  act 
being  entitled,  "An  act  to  provide  for  fixing  the 
salaries  and  compensation  of  state  and  county 
officers,"  and  I^ws  ]!K)3,  p.  71,  c.  80,  entitled, 
"An  act  fixing  salaries  of  judges  of  the  dis- 
trict court,"  provided  that  their  salaries  should 
be  fixed  at  $4,000  per  annum,  provided  that  no 
mileage  or  expenses  should  be  allowed.  Held. 
that  such  act  treated  the  mileage  as  a  part  of 
the  salary,  and  was  not  therefore  objectionable 
as  containing  a  double  subject. 

3.  Same— TiTr.E. 

Laws  190S,  p.  71,  c.  86,  entitled,  "An  act 
fixing  the  salaries  of  district  judges,"  and  pro- 
viding that  no  mileage  or  expenses  should  be 
allowed,  was  not  objectionable  for  the  reason 
that  the  subject  of  the  act  was  not  clearly  ex- 
pressed in  the  title. 

[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  44,  Statutes,  8  130.] 

4.  JuDOES— Compensation— Mileage  —  Stat- 
utes—Repeal BY  Implication. 

Laws  1903,  p.  71.  c.  86.  entitled,  "An  act 
fixing  the  salaries  of  district  judges,"  and  fix- 
ing such  salary  at  $4,000,  and  expressly  provid- 
ing that  no  mileage  or  expenses  should  be  id- 
lowed,  though  containing  no  express  provisions 
for  repeal,  repealed  by  implication  Rev.  St. 
1896,  i  2051,  declaring  thoK  district  judges 
should  receive  mileage  at  the  rate  of  eight  cents 
for  each  mile  actually  and  necessarily  traveled 
in  the  performance  of  their  ofiicial  duties. 

Application  of  Tbouias  Marloneaux  for  t 
writ  of  mandate  against  John  C.  Cutter, 
Governor,  and  others,  constituting  the  state 
board  of  examiners,  to  compel  defendants  to 
allow  petitioner's  claim  as  a  district  Judge 
for  mileage.    Writ  denied. 

Thomas  Marloneaux,  In  pro.  per.  M.  A. 
Breeden,  for  respondents. 


FRICK,  J.  This  Is  an  original  application 
to  this  court  for  a  writ  of  mandate.  The  ap- 
plicant, hereinafter  designated  "petitioner," 
in  substance  alleges  that  from  January,  1901, 
to  January,  1905,  he  was  the  duly  qualified 
and  acting  district  judge  of  the  Fifth  judicial 
district  of  this  state;  that  between  April  4. 
1908,  and  November  18,  1904,  he  actually  and 
necessarily  traveled  In  the  performance  of 
his  ofBdal  duties  a  certain  number  of  miles, 
setting  forth  the  dates,  distances,  and 
amounts,  aggregating   the  sum  of  $416.10; 


that  on  the  21st  day  of  August,  1905,  be  duly 
presented  to  John  C.  Cutler,  Governor,  M.  A. 
Breeden,  Attorney  General,  and  C.  S.  Tlngey, 
Secretary  of  State,  constituting  the  state 
board  of  examiners  of  the  state  of  Utah, 
hereinafter  called  "respondents,"  said  mileage 
account  duly  verified  and  itemized  as  pro- 
vided by  law,  for  allowance;  that  there- 
after said  respondents,  acting  as  said  board, 
refused  to  audit  and  allow  said  claim,  upon 
the  sole  ground  that  respondents  were  ad- 
vised and  believed  that  there  was  no  law  of 
this  state  authorizing  the  allowance  thereof, 
and  therefore  rejected  the  same.  The  peti- 
tioner further  alleges  that  there  are  sufficient 
funds  in  the  state  treasury  to  pay  said  claim, 
and  that  the  same  is  justly  due  and  payable. 
Upon  substantially  the  foregoing  allegations 
the  petitioner  prayed  that  a  writ  of  mandate 
Issue  requiring  said  respondents  to  allow 
said  claim  and  to  certify  the  same  for  pay- 
ment, as  required  by  law,  or  to  show  cause 
why  they  do  not  do  so.  Uptm  the  applica- 
tion and  prayer  aforesaid,  this  court  issued 
an  altcniatlve  writ  of  mandate,  to  which  re- 
spondents appeared  by  filing  both  an  answer 
and  a  general  demurrer. 

The  question  to  be  determined  arises  upon 
the  demurrer  alone.  There  Is  no  question 
raised  respecting  the  sufficiency  of  the  facts 
stated,  if  there  be  any  law  of  this  state 
which  warrants  the  allowance  of  the  claim 
pre.sented  to  respondents.  Is  there  such  a 
law?  The  answer  to  this  question  hinges 
upon  the  constitutional  and  statutory  provi- 
sions of  this  state  resipeetlng  the  salary  or 
eonipeiisatlon  and  mileage  allowable  to  dis- 
trict Judges  during  the  period  of  time  men- 
tioned In  the  petition.  To  determine  the  ques- 
tion requires  a  review  of  the  constitutional 
and  statutory  provisions  upon  the  subject. 

The  initial  step  in  this  legislation  is  found 
in  section  20  of  article  8  of  the  Constitution 
of  this  state,  which  provides;  "Until  other- 
wise provided  by  law,  the  salaries  of  the 
Supreme  and  district  Judges,  shall  be  three 
thousand  dollars  per  annum,  and  mileage, 
payable  quarterly  out  of  the  state  treasury.* 
The  Constitution  became  efTective  January  4, 
180C,  and  the  first  Legislature  under  the 
Constitution,  on  April  5,  1S96  (Laws  1896, 
p.  3Hi,  c.  124),  passed  an  act  fixing  the  sal- 
aries of  certain  state  and  county  officers, 
and  in  that  act  also  fixed  the  mileage  to  be 
allowed  the  district  Judges  under  the  fol- 
lowing title:  "An  act  to  provide  for  fixing 
the  salaries  and  compensation  of  state  and 
county  officers."  This  act  was  evidently 
passed  to  fix  the  salaries  of  the  officers  which 
were  not  fixed  In  the  Constitution,  and  to 
limit  the  amount  of  mileage  to  be  allowed  to 
the  Judges.  The  mileage  was  limited  to  elj^t 
cents  a  mile,  and  this  was  done  l>ecau8e  no 
amount  or  limit  had  been  named  In  the  Ood> 
stitution.  This  act.  In  re8i>ect  to  the  mileage 
of  the  district  Judges,  was  carried  Into  ths 
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Revised  Statutes  of  1888,  5  2061,  which  reads 
as  follows:  "District  judges  shall  receive 
mileage  at  the  rate  of  eight  cents  per  mile 
for  each  mile  actually  and  necessarily  trav- 
eled In  the  performance  of  their  ofiBcial  du- 
ties." In  1901  this  section  was  amended 
(Laws  1901,  p.  102,  c.  103)  by  changing  the 
mileage  from  eight  to  five  cents  a  mile  for 
travel  on  railroads,  and  15  cents  a  mile  when 
traveling  by  other  conveyance.  In  1903  (Laws 
1903,  p.  71,  c.  86)  an  act  was  passed  under  the 
title  and  In  terms  as  follows: 

"An  act  fixing  the  salaries  of  judges  of  the 
district  court 

"Be  It  enacted  by  the  Legislature  of  the 
State  of  Utah: 

"Section  1.  Salaries  of  District  Judges. 
That  the  salaries  of  the  judges  of  the  district 
court  are  hereby  fixed  at  four  thousand  dol- 
lars per  annum,  payable  quarterly  out  of 
the  state  treasury ;  provided,  that  no  mileage 
or  expenses  shall  be  allowed." 

At  the  same  session  (Laws  1903,  p.  64,  c. 
74)  the  salaries  of  the  Judges  of  this  court 
were  also  Increased  from  the  amount  named 
in  the  Constitution  by  an  act  the  terms  and 
title  of  which  were  identical  with  the  act 
last  above  set  forth,  with  the  sole  exception 
that  Supreme  Court  judges  were  named  in 
the  latter  act,  while  district  court  judges 
were  named  in  the  former.  It  will  be  ob- 
served that  DO  mention  of  the  act  of  1901  is 
made  in  the  act  of  1903  quoted  above  except 
by  reference  to  mileage  In  the  proviso,  where 
it  is  provided  that  "no  mileage  or  expenses 
shall  be  allowed."  The  first  contention  of  pe- 
titioner is  that  that  part  of  the  act  of  1903 
called  a  proviso  is  not  such;  that  a  proviso 
logically  performs  the  office  of  either  an  ex- 
ception to  the  thing  granted,  permitted,  or 
prohibited,  or  Is  a  condition  engrafted  there- 
on. It  is  further  asserted  that,  since  this 
so-called  proviso  is  not  such,  It  performs 
no  office  whatever  in  the  act,  and  therefore 
should  be  entirely  disregarded.  It  may  be 
conceded  that  naturally  and  logically  the 
purpose  of  a  proviso  is  as  claimed  by  the 
petitioner,  but  a  departure  from  this  rule, 
in  a  part  of  an  act  called  a  proviso,  Is  not 
alone  sufficient  to  require  the  so-called  pro- 
viso to  be  disregarded.  It  is  a  well-estab- 
lished principle  that  a  proviso,  like  all  other 
parts  of  a  statute,  must  be  accorded  the  nat- 
ural meaning  and  purpose  intended,  and  this 
intention  must  be  ascertained,  first,  from  the 
whole  act;  and,  second,  if  the  act  relates 
to  a  particular  matter  or  thing,  by  a  refer- 
ence to  such  matter  or  thing,  when  neces- 
sary, to  arrive  at  the  true  meaning  of  the 
act  or  proviso.  In  this  connection  it  is  also 
well  to  remember  that  matter  set  off  from 
other  parts  of  a  section  by  the  term  "pro- 
vided" does  not  always  constitute  what  in 
legal  phraseology  is  termed  and  understood 
as  a  proviso.     This  is  well  illustrated  in 


Georgia  Banking  Co.  v.  Smith,  128  U.  S, 
where,  at  page  181,  9  Sup.  Ct.  49.  32  L.  Ed. 
377,  Mr.  Justice  Field,  in  referring  to  the 
term  "provided,"  says  that  it  may  have  no 
greater  signification  than  would  be  attached 
to  the  conjunction  "but,"  or  "and,"  and  may 
.serve  only  "to  separate  or  distinguish  the 
different  paragraphs  or  sentences." 

In  Bank  v.  Manufacturing  Co.,  96  N.  C. 
307,  3  S.  E.  363,  it  is  held  that  the  rule  that 
a  proviso  is  a  limitation  upon  or  an  excep- 
tion to  general  words  is  not  absolute,  but 
the  meaning  of  the  proviso  must  be  ascer- 
tained by  the  same  rules  as  the  meaning  of 
other  parts  of  the  statute  is  ascertained.  In 
the  case  of  Wartensleben  v.  Haithcock,  80 
Ala.  568,  1  South.  38,  40,  Mr.  Justice  Clop- 
ton,  speaking  for  the  court,  uses  the  follow- 
ing language:  "Generally  the  appropriate 
office  of  a  proviso  is  to  restrain  or  modify 
the  enacting  clause,  or  preceding  matter, 
and  should  be  confined  to  what  precedes, 
imless  the  intention  that  it  shall  apply  to 
some  other  matter  is  apparent  When  from 
the  context  and  a  comparison  of  all  the  pro- 
visions relating  to  the  same  subject-matter,  it 
is  manifest  that  the  object  and  intent  were 
to  give  the  proviso  a  scope  extending  beyond 
the  section,  and  effect  beyond  the  phrase  im- 
mediately preceding,  it  will  be  construed  as 
restraining  or  qualifying  preceding  sections 
relating  to  the  subject-matter  of  the  proviso, 
or  as  tantamount  to  an  enactment  in  a  sep- 
arate section,  without  regard  to  its  position 
and  connection."  For  rules  of  construction 
of  provisos,  and  the  collection  of  cases  upon 
the  subject  see  6  Words  &  Phrases,  p.  5755 
et  seq.,  under  the  title  "Proviso." 

Recurring  now  to  the  history  of  the  leg- 
islation upon  the  subject  in  question,  we 
find  that  the  framers  of  the  Constitution,  in 
the  section  above  quoted,  treated  salary  and 
mileage  as  one  subject  We  further  observe, 
by  having  recourse  to  section  12  of  the  same 
article  of  the  Constitution  above  referred 
to,  that  the  terms  "salary"  and  "compensa- 
tion" are  treated  as  synonymous  and  used 
interchangeably.  Section  20,  above  quoted, 
would  thus  be  construed  as  if  It  read:  "Un- 
til otherwise  provided  by  law,  the  compensa- 
tion •  ♦  •  shall  be  three  thousand  dol- 
lars per  annum,  and  mileage,  payable  quar- 
terly," etc.  The  annual  compensation  to  be 
paid  to  Judges  was  thus  composed  of  two 
items,  namely,  $3,000,  and  mileage,  payable 
quarterly.  The  same  language  as  to  sala- 
ries and  compensation  is  found  in  the  Cali- 
fornia Constitution,  and  it  Is  held  by  the 
California  Supreme  Court  that  these  terms 
mean  the  same  thing.  Kirkwood  v.  Soto,  25 
Pac.  488,  87  Cal.  894.  The  Legislature,  also, 
by  the  first  act  passed  (Laws  1896,  supra), 
treated  the  matter  as  one  subject.  In  the 
title  of  that  act  which  we  have  quoted 
above,  nothing  is  said  about  mileage,  and  yet 
mileage  is  fixed  therein;  and,  so  far  as  we 
are  aware,  no  difficulty  was  encountered  by 


Digitized  by 


Google 


Utah) 


HABIONBAUX  v.  CUTLER. 


357 


the  Judges  In  obtaining  mileage.  It  Is  only 
natural,  therefore,  that  when  the  act  of  1903, 
the  act  now  under  consideration,  was  passed, 
the  Legislature  should  treat  the  matter  of 
salary  or  compensation  and  mileage  as  one 
subject,  precisely  as  this  bad  theretofore  been 
done.  In  increosing  the  salary  or  compensa- 
tion of  the  Judges  from  |3,000  to  $4,0(K),  it 
was  manifestly  Intended  to  Include  mileage 
in  the  higher  sum  provided  for.  As  mileage 
had,  however,  been  fixed  at  a  specific  amount, 
It  was  cut  off  by  what  is  termed  the  proviso 
in  that  act.  While  the  so-called  proviso,  as 
we  have  seen,  Is  not  logically  such,  it,  for 
that  reason  alone,  is  not  to  be  left  out  of 
consideration  in  enforcing  that  act.  The 
meaning  of  the  act  is  not  at  all  obscure,  and 
this  Is  conceded  on  all  hands.  But  It  Is  con- 
tended by  the  petitioner  that  the  act  should 
be  read  as  though  It  ended  at  the  last  word 
preceding  the  proviso.  We  cannot  assent  to 
this.  We  think  the  act  should  be  read  as  a 
whole.  Including  the  so-called  proviso.  Thus 
read,  it  would  mean  that  the  salary  or  com- 
pensation of  the  Judges  is  fixed  at  $4,000  per 
annum,  including  mileage.  Or,  to  state  it 
negatively,  as  It  Is  stated  in  the  proviso,  it 
would  In  effect  mean  that  the  compensation 
or  salaries  of  the  district  Judges  shall  be 
$4,000  per  annum,  and  no  mileage  or  ex- 
penses shall  be  allowed  hereafter.  While 
this  is  a  change  in  phraseology,  it  Is  not  a 
change  in  the  sense  nor  of  the  meaning  of 
the  act.  It  would  in  law  simply  amount  to 
an  "immaterial  alteration."  All  that  Is  added 
in  the  foregoing  rendering  is  clearly  implied, 
and  what  is  omitted  would  not  change  the 
sense  or  meaning  in  the  slightest  degree. 
Under  the  Constitution,  mileage  was  not 
Intended  as  a  permanent  allowance,  any  more 
than  was  the  sum  of  $3,000  as  salary  named 
therein.  It  was  to  contlntie  only  "until  oth- 
erwise provided  by  law."  The  Legislature 
could  thus  cut  off  the  allowance  of  mileage 
when  It  fixed  the  permanent  salary  or  com- 
pensation of  the  Judges,  and  that  is  Just 
what  was  intended  to  be  done  by  jiassing  the 
act  of  190,3.  This  intention  is  manifest,  and 
is  conceded.  It  is  urged,  however,  that  if  It 
be  conceded  that  this  was  the  intention  of  the 
Legislature,  and  the  act  be  given  the  meaning 
we  have  given  it  above,  still  the  matter  con- 
tained in  the  so-called  proviso  is  void  for 
two  reasons:  (1)  That  the  act  would  then 
consist  of  a  double  subject;  or,  (2)  if  this 
be  found  not  to  be  so,  that  the  subject  of  the 
act  Is  not  clearly  expressed  in  the  title,  and 
that  the  first  of  the  foregoing  propositions 
is  prohibited,  and  the  second  required,  by 
the  Constitution  of  this  state.  lu  support 
of  the  first  ground,  it  Is  argued  that  salary 
and  mileage  are  two  separate  and  distinct 
subjects,  and  hence  cannot  be  Joined  In  one 
act.  We  need  not  discuss  at  length  the  rea- 
sons why  salary  or  compensation  and  mile- 
age may  be  one  subject  within  the  purview 


of  the  Constitution.  That,  as  abstract  prop- 
ositions, they  may  be  two  subjects,  cannot 
well  be  questioned.  It  is  equally  apparent 
that,  for  legislative  purposes,  in  fixing  the 
compensation  of  officers,  they  may  quite  as 
naturally  form  but  one  subject.  As  we  have 
already  pointed  out,  both  the  frumers  of 
the  Constitution  and  the  Legislature  com- 
bined them  as  one  subject,  and  hence  we 
have  no  right  nor  legal  cause  for  separating 
tbem.  It  is  urged,  however,  that.  If  we  treat 
tliem  so,  then  the  effect  of  the  act  of  1903 
is  to  amend  the  act  of  1901  without  setting 
it  forth  as  amended,  and  without  mention- 
ing the  former  act  in  the  title  of  the  latter. 
In  support  of  this  contention  State  v.  Beddo, 
22  Utah,  432,  63  Pac.  90,  Is  cited.  We  have 
already  bad  occasion  to  point  out  that  the 
decision  in  the  Beddo  Case,  if  construed  as 
broadly  as  contended  for,  is  too  sweeping. 
We  therefore  modified  the  Beddo  Case  in  the 
later  case  of  Mill  v.  Brown  (Utah)  88  Pac.  , 
600,  where  we  think  the  true  rule,  as  sup- 
ported by  the  overwhelming  weight  of  au- 
thority. Is  stated.  The  rule,  as  there  stated, 
is  that  the  constitutional  provision  forbidding 
the  amendment  of  statutes  without  setting 
forth  the  section  as  amended  does  not  apply 
to  new  and  independent  acts  which  affect 
existing  laws  by  Implication  merely.  Cooi- 
ey's  Const.  LIm.  (7th  Ed.)  210;  1  Lewis'  Stat 
Constr.  (2d  Ed.)  239,  240;  King  v.  Pony  Gold 
MIn.  Co.,  62  Pac.  783,  24  Mont.  470. 

It  is  argued,  however,  that.  If  the  so-called 
proviso  is  given  effect,  then  it  repeals  the  act 
of  1901,  supra,  and  that  this  could  not  be 
done  in  that  form,  and  therefore  the  act  of 
1901  In  re8i)ect  to  mileage  Is  still  in  force. 
It  must  be  conceded  that  the  method  adopted 
by  the  Legislature  In  passing  the  act  of  1903 
In  effecting  a  repeal  of  the  act  of  WVl  Is  , 
not  the  most  approved  method  of  accomplish- 
ing that  result  That  however,  is  not  a  mat- 
ter to  be  determined  here.  If  the  Legislature 
violated  no  express  constitutional  provision 
in  accomplishing  that  result,  then  the  later 
act  is  lawful,  although  better  methods  might 
have  been  employed.  The  question,  there- 
fore, is:  Did  the  Legislature  violate  a  con- 
stitutional provision  In  passing  the  act  of 
1903?  As  that  act  is  directly  opposed  or 
repugnant  to  the  act  of  1901  in  respect  to  the 
allowance  of  mileage,  the  former  must  give 
way  to  the  latter  ujwn  that  subject  In  this 
connection,  it  Is  argued  by  the  petitioner 
that.  If  it  was  Intended  to  rei>eal  the  for- 
mer act  by  the  latter,  in  view  of  the  dual 
nature  of  the  subject,  the  purpose  to  repeal 
should  have  been  expressed  in  the  title  of 
the  act  of  190.3.  It  is  not  contended  that  In 
all  cases  the  puriwse  to  repeal  need  be  stated 
in  the  title,  but,  as  we  understand  petition- 
er, he  contends  that  in  this  case,  if  it  was 
intended  to  re])eal  the  act  of  1901,  the  in- 
tention should  have  been  manifested  In  the 
title  of  the  act  of  19U3,  which  became  the 
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repealing  act.  But  we  have  to  deal  with 
the  effect  of  the  act  of  1903,  not  merely  with 
Its  form.  The  effect  was  clearly  to  rei>eal 
the  act  of  1901,  and  such  was  likewise  the 
manifest  Intention  of  the  Legislature.  If, 
therefore,  salary  or  compensation  and  mile- 
age constituted  one  Legislative  subject,  then 
mileage  was  included  within  fhe  general 
subject  of  the  latter  act,  and  would,  by  Im- 
plication, repeal  the  former  so  far  as  they 
were  In  conflict.  While  repeals  by  Implica- 
tion are  not  favored,  they  must  be  given  ef- 
fect when  the  intention  of  the  lawmaking 
power  Is  clear.  Two  acts  upon  the  same 
subject  Inconsistent  with  each  other  cannot 
stand,  and  the  former  must  give  way  to  the 
latter.  Judge  v.  Spencer,  15  Utah,  242,  48 
Pac.  1097;  Furniture  Co.  v.  Furniture  Co., 
10  Utah,  31,  36  Pac.  132;  In  re  Gannett,  11 
Utah.  283,  39  Pac.  496;  Kepley  v.  People, 
123  111.  376,  377,  13  N.  E.  512 ;  Devlne  v.  Com- 
missioners, 84  III.  590;  Lyddy  v.  Long  Island 
City.  104  N.  T.  218.  10  N.  E.  155 ;  Railroad 
Co.  V.  Dunlap,  112  Ind.  93,  13  N.  E.  403. 

This  brings  us  to  the  last,  and,  as  we  con- 
ceive, the  most  serious,  question  In  the  case. 
Holding,  as  we  do,  In  view  of  the  past  his- 
tory of  legislation,  both  constitutional  and 
statutory,  that  the  salary  or  compensation 
and  mileage  of  the  judges  constituted  but  one 
legislative  subject,  is  that  subject  expressed 
in  the  title  of  the  act  of  1903  as  required  by 
the  Constitution  of  this  state?  As  may  well 
be  expected,  upon  a  subject  as  intricate  as 

.the  one  under  consideration  the  authorities 
are  not  in  entire  harmony.  Some  bold  to  a 
strict,  others  to  a  more  liberal,  view.  It  is 
conceded  by  all  courts  that  the  title  may  be 
so  framed  as  to  restrict  the  act  itself  to  mat- 
ters which,  under  a  proper  title,  might  legiti- 
mately have  been  included  therein;  that  by 
a  restricted  title  matters  may  be  foreign 
■which  otherwise  might  be  closely  related  to 
the  subject-matter  of  the  act.    The  authorl- 

.  ties,  however,  make  clear  one  point,  and  that 
is  that  a  hard  and  fast  rule  governing  all 
cases  cannot  be  formulated.  This  In  the  na- 
ture of  things  must  be  so.  since  what  may  be 

]  treated  as  one  single  legislative  subject  by 
both  the  framers  of  the  Constitution  and 
Legislature  of  one  state  may  be  treated  as 

'  two  distinct  and  separate  subjects  In  another 
state.  By  saying  this  we  do  not  mean  that 
the  Legislature  may  arbitrarily  make  one 
subject  out  of  that  which  naturally  and  log- 
ically constitutes  two ;  but  what  we  mean  is 
that  the  Legislature  may  include  a  per  diem, 
or  other  stipend,  with  mileage  as  a  fixed  com- 
pensation, and  when  these  are  combined  as 
comi)eusation,  then  this  compensation  con- 
stitutes the  legislative  subject,  and  not  the 
stipend  and  mileage  separately  considered. 
This,  we  think,  is  a  fair  deduction  from  the 
authorities  upon  this  subject. 

.\fter  giving  a  large  number  of  concrete  In- 
Rtanccs,  the  author,  lu  1  Lewis'  Sutherland's 


Statutory  Construction,  p.  209,  says:  "These 
decisions  have  been  referred  to  in  detail  be- 
cause no  general  rule  on  the  subject  can  safe- 
ly be  formulated.  This  will  be  manifest 
when  the  cases  cited  in  this  section  are  com- 
pared with  those  cited  in  the  following  sec- 
tion." Continuing  the  subject  further,  same 
volume,  at  pages  216  and  217,  the  same  au- 
thor says :  "If  the  words  of  a  title,  taken  in 
any  sense  or  meaning  which  they  will  bear, 
are  snAScleut  to  cover  the  provisions  of  the 
act,  the  act  will  be  sustained,  though  the 
meaning  so  given  the  words  may  not  be  the 
most  obvious  or  common.  The  same  rules  of 
construction  apply  to  titles  or  (as)  to  other 
parts  of  a  statute,  but  It  is  to  be  remembered 
that  these  rules  of  construction  are  servants 
and  not  masters,  and  should  not  be  applied 
to  defeat  the  legislative  intent."  In  Johnson 
V.  Harrison,  47  Minn.  575,  50  N.  W.  923,  28 
Am.  St.  Rep.  384,  Mitchell,  J.,  speaking  for  the 
Supreme  Court  of  Minnesota,  says:  "The 
connection  or  relationship  of  several  matters, 
such  as  will  render  them  germane  to  one  sub- 
ject and  to  each  other,  can  be  of  various 
kinds,  as,  for  example,  of  means  to  ends,  of 
different  subdivisions  of  the  same  subject,  or 
that  all  are  designed  for  the  same  purpose, 
or  that  both  are  designated  by  the  same  term. 
Neither  is  it  necessary  that  the  connection  or 
relationship  should  be  logical.  It  is  enough 
that  the  matters  are  connected  with  and  re- 
lated to  a  single  subject  in  popular  significa- 
tion. The  generality  of  the  title  of  an  act  is 
no  objection,  provided  only  it  is  sufficient  to 
give  notice  of  the  general  subject  of  the  pro- 
posed legislation,  and  of  the  Interests  likely 
to  be  affected.  The  title  was  never  intended 
to  be  an  index  to  the  law."  In  the  case  of 
Mills  v.  County  Treasurer,  29  Wis.  410,  9  Am. 
Rep.  575,  the  rule  is  also  well  stated  In  the  fol- 
lowing language :  "As  already  observed,  the 
subjects  of  legislation  are  usually  expressed 
with  the  utmost  brevity  and  conciseness  in 
these  titles,  and  some  consideration  must  be 
given  to  this  circumstance  in  determining  the 
question.  The  court  Is  not  to  set  aside  or  de- 
clare an  act  void  because  the  subject  was  not 
as  fully  or  as  unequivocally  expressed  as  it 
might  otherwise  have  been.  A  liberal  rule 
of  interpretation  must  prevail  in  this  respect, 
not  only  for  the  reason  just  stated,  but  be- 
cause the  proposition  is  to  strike  down  and 
defeat  the  act  of  the  Legislature,  which  can 
never  be  done  on  slight  or  untenable  grounds. 
It  is  a  truth  which  has  been  often  asserted 
and  often  acted  upon  by  the  courts  that  to 
justify  the  annulling  of  a  statute  by  judicial 
sentence  the  violation  of  the  constitution 
must  be  clear  and  unmistakable."  The  rule 
is  also  well  stated  in  a  case  entitled  Matter 
of  Application  of  New  York  City,  99  N.  Y. 
577,  2  N.  E.  642.  The  same  thought  is  In- 
ferred, if  not  expressed,  by  this  court,  in  the 
following  cases :  Nystrom  v.  Clark,  27  Utah, 
18G,  75  Pac.  378;    State  v.  Lewis,  20  Utah, 
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120,  72  Fac  388;  State  t.  Tingey,  24  Utab, 
225,  67  Pac.  33.  It  is  not  contended  that  the 
Utah  cases  cited  above  are  decisive  of  the 
precise  point  under  consideration,  but  they 
do  state  the  rule  applicable  In  passing  upon 
constitutional  objecttons  to  legislative  acts. 
The  following  cases  are  likewise  instructive 
uimn  the  point  involved:  In  re  Piukney,  47 
Kan.  89,  27  Pac.  179 ;  Glbbs  v.  Northampton 
Township,  52  N.  J.  Law,  496,  19  AU.  975; 
Winters  v.  City  of  Dulutb,  82  Minn.  127,  84 
N.  W.  78a 

By  reference  to  7  Words  &  Phrases,  p. 
6287  et  seq.,  under  the  title  "Salary,"  it  will 
be  seen  that  the  term  "salary"  may  be  and 
1b  variously  applied.  It  Is  usually  used  at 
designating  recompense,  reward,  or  compen- 
sation for  services  rendered.  Mileage  may  be- 
come a  part  of  compensation.  If  the  mileage 
allowance  la  limited  to  the  amount  actually 
expended  tn  traveling,  then  It  cannot,  of 
eonrse,  add  anything  to  the  Income  of  the 
recipient  of  the  salary.  But,  if  the  mileage 
la  not  so  limited,  as  where  a  certain  amount 
la  allowed  for  each  mile  traveled  and  this 
amount  exceeds  the  actual  mileage  charged, 
then  the  balance  above  such  charge  becomes 
a  part  of  the  official  income  or  compensation 
the  same  as  though  It  were  a  part  of  the 
salary.  Aa  a  concrete  proposition.  It  is  not 
controlling  that  such  accretions  to  official 
compensation  are  not  designated  as  salary. 
It  is  not  unusual,  as  la  generally  known,  to 
allow  large  mileage  to  eke  out  the  compen- 
sation of  officers.  It  can  make  no  difference 
In  principle,  however,  whether  the  mileage 
allowance  be  much  or  little  above  the  actual 
charge,  ao  long  as  it  la  not  limited  to  the 
actual  cost  of  mileage,  but  la  fixed  by  a 
round  sum  i>er  mile.  In  such  event  the  por- 
tion of  unexpended  mileage  may  be  added  to 
the  compensation,  and  hence  may  be  intend- 
ed as  a  part  of  the  compensation.  It  is  as- 
serted that  to  fix  the  salaries  of  district 
ludges  was  the  only  matter  referred  to  in 
the  act  of  1903;  that  mileage  was  not  men- 
tioned, and  hence  could  not  be  affected  by 
the  act  In  a  broad  sense  nothing  was  done 
by  the  act  of  1903  except  to  fix  the  salary 
or  compensation  of  the  judges.  Up  to  the 
time  of  the  passage  of  that  act  the  Judges 
received  $3,000  per  annum  with  a  stated 
amount  for  each  mile  traveled  (r^ardless  of 
the  actual  cost  imposed  in  traveling)  as  com- 
pensation. In  the  act  of  1903  their  compen- 
sation was  fixed  at  $4,000  per  annum.  Be- 
for  the  act  was  passed  the  compensation  of 
the  Judges  may  have  been  in  excess  of  $3,000 
per  annum,  depending  entirely  on  whether 
there  was  any  difference  between  the  mileage 
allowed  to  and  the  amount  expended  by  them 
for  mileage,  'nils  mileage  was  thus  not  en- 
tirely foreign  to  the  subject  of  salary  or  com- 
pensation, and  in  one  sense,  in  view  of  the 
previous  legislation  respecting  the  allow- 
ance and  application  of  mileage,  the  act  of 


1903  did  no  more  than  fix  the  salary  or 
compensation  at  a  fixed  amount  to  whlcb 
nothing  should  be  added. 

The  petitioner  cites  numerous  authorities 
many  of  which  are  clearly  distingulBhable 
from  the  case  at  bar,  while  others  as  clearly 
support  his  contentions.  If  we  eliminate  the 
history  of  prior  legislation,  and  treat  the  ' 
act  of  1903  as  an  entirely  independent  and 
abstract  proposition.  Space  forbids  us  from 
reviewing  and  pointing  oat  the  reasons  why 
we  feel  constrained  to  declare  a  result  dif- 
ferent from  those  reached  In  aome  of  the 
cases  cited  by  him.  We  desire,  however,  to 
notice  one  case  cited  and  upon  which  peti- 
tioner seems  strongly  to  rely,  namely,  the 
case  of  Howard  v.  Schneider,  62  Pac.  43S, 
10  Kan.  App.  137,  decided  by  the  Kansas 
Court  of  Appeals.  Petitioner,  evidently  by 
Inadvertence,  has  overlooked  the  fact  that : 
that  case  was  disapproved  In  a  later  case  by 
the  Supreme  Court  of  Kansas,  reported  an-  ° 
der  the  title  of  Stewart  v.  Thomas,  68  Pa?. 
70,  64  Kan.  611.  The  opinion  in  the  later 
case  clearly  Illustrates  that  the  history  of 
legislation  of  the  state,  or  the  law  upon  any ' 
subject,  may  affect  the  meaning  or  scope  that 
is  to  be  given  to  titles  as  well  as  such  mat- 
ters may  affect  the  acts  themselves.  The 
later  case  from  Kansas  will  be  found  la  en-, 
tire  harmony  with  the  spirit  we  Invoke  In 
this  case  upon  this  subject.  The  case  at 
bar  is  a  border-line  case  upon  this  subject, 
and  as  such  is  not  free  from  doubt.  Much  ■• 
can  be  said  In  favor  of  petitioner's  conten-' 
tions,  and,  were  the  act  in  question  an  inde- 
pendent act,  and  freed  from  the  complica- 
tions arising  out  of  the  provisions  of  previ- 
ous constitutional  and  statutory  enactments, 
w«  might  feel  Inclined  to  arrive  at  a  different 
result 

In  conclusion.  In  order  to  avoid  a  miscon- 
ception of  the  scope  of  this  decision,  we  re- 
mark that  the  Legislature  may  not  disre- 
gard the  constitutional  provision  requiring 
that  no  act  shall  c(»italn  "more  than  one  sub- 
ject which  shall  be  clearly  expressed  In  Its 
title,"  by  simply  making  the  legislative  in- 
tention clear  in  the  act  Itself.  But  when  a 
reasonable  doubt  exists,  as  in  this  case,  up- 
on the  question  whether  the  subject  of  the 
act  is  expressed  tn  the  title,  then  such  doubt 
will  be  resolved  In  favor  of  the  act  While 
the  subject  of  the  act  of  1003  Is  not  as 
clearly  expressed  as  It  might  have  been  done, 
yet  we  thing  that  the  manifest  Intent  of  the 
Legislature  as  expressed  in  the  act  Is  suffi- 
ciently indicated  In  the  title,  and  that  the 
title  is  not  misleading,  and  hence  sufficient 
to  bring  It  within  the  constitutional  provi- 
sion. 

As  the  act  Is  not  assailed  upon  any  other 
ground,  we  are  constrained  to  bold  that  the 
act  by  Implication,  repealed  the  act  of  1901 
allowing  mileage,  and  hence  the  demurrer  to 
the  petition  should  be  and  accordingly  Is  sus- 
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talned.  In  view  thai  the  petition  cannot  be 
amended  so  as  to  allow  the  relief  prayed  for, 
It  is  ordered  that  the  action  be,  and  the 
same  Is  hereby,  dismissed,  with  costs. 

McCABTY,  C.  J.,  and  STRAUP,  J„  con- 
cur. 


(32  Utah,  48$) 

EVERETT  T.  JONES. 
(Supreme  Court  of  Utah.     July  16,  1907.) 

1.  Appeal — Decisions  Appealable. 

An  appeal  lies  only  from  a  judgment,  and 
not  from  an  order  denying  or  granting  a  new 
trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  i  740.] 

2.  Judgment— When  Bbcoues  Finai.. 

A  judgment  is  not  final  while  a  motion  for 
a  new  trial  made  within  the  time  allotted  by 
law  is  pending  and  undisposed  of. 

[E}d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  2,  Appeal  and  Error,  §g  329,  330.] 

8.  Appeal— Time  pob  Takino. 

An  appeal  from  a  judgment  may  be  taken 
within  six  months  from  the  OTerruling  of  a  mo- 
tion for  a  new  trial. 

tEd.  Note. — For  cases  In  point,  see  Cent.  Dig. 
TOl.  2,  Appeal  and  Error,  §§  1879-1882.] 

4.  New  Tbiai.  —  Notice  of  Intention  to 
Move— Limitation. 

Under  Rev.  St.  1898,  g  3294,  providing  that 
one  intending  to  move  for  a  new  trial  most, 
within  five  dajrs  after  the  verdict,  or  after  notice 
of  a  decision  if  the  cause  were  tried  without  a 
jury,  serve  and  file  a  notice  of  such  intention, 
and  section  3330,  providing  that  all  notices 
must  be  in  writing,  one  intending  to  move  has 
a  right  to  wait  for  a  notice  in  writing  of  the  de- 
cision from  the  adverse  party  before  giving  no- 
tice of  intention  to  move  for  a  new  trial,  though 
the  movant  participated  in  the  final  proceedings, 
objecting  to  the  findings  and  the  signing  of  a 
decree.* 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  i  280.] 

6.  Same — Waives. 

Under  Rev.  St  1898,  §  3294,  providing  that 
one  intending  to  move  for  a  new  trial  must, 
within  five  days  after  the  verdict,  or  after  no- 
tice of  the  decision  If  the  action  were  tried 
without  a  jury,  serve  and  file  a  notice  of  such 
intention,  the  written  notice  of  a  decision  may 
be  waived ;  but,  to  constitute  a  waiver,  the 
party  must  do  some  affirmative  act  pointed  out 
in  the  statute  as  not  necessary  to  be  done  until 
after  the  notice.f 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  S  280.] 

6.  Attorney  and  Client— Accountino — Com- 
plaint. 

A  complaint  alleging  that  plaintiff  delivered 
to  defendant,  an  attorney  at  law,  moneys  and 
notes  valued  at  $.3,042.80,  to  be  loaned  and  col- 
lected for  the  use  and  benefit  of  plaintiff,  and 
defendant  neglected  and  refused  to  account  to 
plaintiff,  but  had  converted  the  moneys  and  pro- 


*Meroantile  Co.  T.  Glen,  21  Pac.  BOO,  6  Utah,  139; 
Burlork  v.   Staupe,   17  Pac.   1?,  6  Utah,  429. 

tBurlock  T.  Sbupe,  17  Pac.  19,  6  Utah.  429. 


ceeds  to  his  own  nae,  states  a  cause  of  action  for 
an  accounting. 

7.  Appeal— Review— Pbebumptions. 

In  the  absence  of  a  showing  to  the  con- 
trary, it  must  be  presumed,  on  appeal  from  an 
order  requiring  an  attorney  to  account  to  hU 
client  for  notes  and  moneys  received,  that  the 
order  was  properly  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  3673.] 

8.  Attobnet  and  Client— Accountiho. 

That  an  attorney  failed  to  comply  with  an 
order  of  court  requiring  him  to  account  to  his 
client  did  not  warrant  the  court  in  treating  such 
failure  as  a  confession  of  the  plaintiff's  demand 
and  entering  a  judgment  agamst  him  for  such 
an  amount,  in  the  face  of  his  general  denial 
and  of  his  counterclaims. 

9.  Judges— Changed— AuTHOBiTT  or  Substi- 
tute TO  Make  Findings. 

Where,  after  the  taking  of  evidence  in  an 
action  by  a  client  against  an  attorney  for  an 
accounting,  and  after  the  judge  bad  found  that 
plaintiff  was  entitled  to  an  accounting  and  or- 
dered defendant  to  account  on  a  future  day,  and, 
upon  defendant's  objection  to  the  judge  further 
proceeding  in  the  cause,  another  judge  was  au- 
thorized to  further  try  the  case,  the  substitute 
judge  could  make  findings  on  the  whole  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Judges,  t  158.] 

10.  Tbial— Findings— Duty  to  Make. 

A  court  must  find  upon  all  the  material  la- 
sues,  including  those  raised  by  counterclaims,  re- 
gardless of  the  insufficiency  of  evidence  to  sup- 
port them,  or  though  no  evidence  in  their  sup. 
port  is  introduced. 

[Ed.  Note.— For  cases  in  i>oint,  see  Cent  Dig. 
vol.  46,  Trial.  {  914.] 

11.  Judgment— Necessitt  fob  Findings  on 
Matebial  Issues. 

No  judgment  can  properly  be  rendered  until 
there  are  findings  upon  all  of  the  material  is- 
sue8.t 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  §  35o.] 

Appeal  from  District  Court,  Box  Elder 
County;  John  E.  Booth,  Judge. 

Action  by  M.  N.  Everett  against  R.  H. 
Jones.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Judgment  vacated,  and 
cause  remanded. 

T.  D.  Johnson,  O.  W.  Powers,  and  B.  H. 
Jones,   for   appellant    J.   D.   Call,   for   le- 

spoudent 

STRAUP,  J.  This  is  an  action  brought  bjr 
plaintiff  against  defendant  for  an  accounting. 
It  is  alleged  In  the  complaint  that  the  plain- 
tiff delivered  to  the  defendant  an  attorney 
at  law,  moneys  and  notes  to  the  amount  and 
value  of  $3,042.80,  to  be  by  him  loaned  and 
collected  for  the  use  and  benefit  of  the  plain- 
tiff, and  that  the  defendant  had  neglected 
and  refused  to  account  to  her,  but  had  con- 
verted the  moneys  and  proceeds  to  his  own 
use.  Defendant  demurred  to  the  complaint 
for  want  of  facts,  and  on  the  further  ground 
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Timt  the  cause  of  action  was  barred  by  the 
statute  of  limitations.  The  demurrer  was 
overruled.  The  defendant  answered,  denying 
all  the  material  allegations  of  the  complaint, 
aud  pleading  the  statute  of  limitations  and 
counterclaims — one  on  a  note  of  ?55,  execut- 
ed by  plaintifr  to  the  defendant,  which,  It 
was  alleged,  remained  unpaid,  and  upon 
which  judgment  was  demanded  for  $81;  one 
on  a  note  for  $23.44,  executed  by  plaintiff  to 
the  defendant,  upon  which  judgment  was 
demanded  for  $34.79;  and  one  for  $500  for 
sers'lces  rendered  and  performed  by  the  de- 
fendant for  tbe  plalntitr  as  an  attorney,  and 
for  costs  paid  out  by  him  on  her  behalf. 
The  plaintiff  replied,  denying  the  allegations 
of  the  counterclaims.  Upon  these  Issues  the 
case  was  tried  before  Hon.  Charles  H.  Hart, 
judge  of  the  First  judicial  district  court  in 
and  for  the  county  of  Box  Elder,  and  after 
the  taking  of  evidence  on  behalf  of  both 
parties  for  four  or  five  days  the  court,  on  the 
20th  day  of  November,  1903,  made  a  find- 
ing that  a  trust  relation  existed  between  the 
plaintiff  and  the  defendant,  and  that  In  ac- 
cordance therewith  the  defendant  came  Into 
possession  of  certain  funds  of  the  plaintiff, 
with  respect  to  which  she  was  entitled  to  an 
accounting,  and  thereupon  the  court  ordered 
that  the  defendant  make  an  accounting  of 
the  funds  so  received  by  him  before  the  court 
on  the  8th  day  of  December,  1903.  Upon 
objection  made  by  the  defendant  to  Judge 
Hart's  further  proceeding  with  the  case,  and 
upon  defendant's  request  that  the  case  be 
concluded  before  another  judge,  Hon.  John 
E.  Booth,  judge  of  the  Fourth  judicial  dis- 
trict, was  anthorlzed  to  further  try  the  case, 
commencing  on  the  29th  day  of  December, 
l'M4.  On  that  day  the  case  was  regularly 
called  before  Judge  Booth.  The  defendant 
failed  and  refused  to  make  an  accounting, 
or  otherwise  to  comply  with  the  order  of 
the  court  made  on  the  20th  day  of  Novem- 
ber, 1903,  and  objected  to  any  further  pro- 
ceedings being  had  in  the  case,  claiming 
that  the  court  had  no  authority  to  make  the 
order,  and  that  the  court  had  lost  jurisdic- 
tion of  the  case.  These  objections  were  all 
overruled.  PlalntHTs  counsel  then  demand- 
ed that  judgment  by  default  (because  of  the 
defendant's  failure  to  comply  with  the  order) 
be  entered  against  him  for  the  sum  of  $3,202, 
which  sum,  it  was  claimed,  the  defendant 
admitted  to  have  been  received  by  him,  as 
evidenced  by  a  statement  famished  by  him 
to  the  plaintiff,  which  statement  was  attach- 
ed to  the  complaint  and  made  a  part  there- 
of. The  default  was  so  entered.  The  de- 
fendant having  declined  and  refused  to 
make  an  accounting  or  to  comply  with  the 
order.  Judge  Booth  thereupon  made  findings 
reciting  the  order  theretofore  made  by  Judge 
Hart,  the  defendant's  refusal  to  comply 
tberewltfa,  and  the  entering  of  the  default, 
and  without  hearing  further  evidence  found 


that  the  defendant,  on  or  about  the  1st  day 
of  January,  1889,  received  from  the  plain- 
tiff moneys  and  notes  in  the  sum  of  $3,042.80, 
which  the  defendant  had  agreed  to  lend  and 
collect  for  the  use  and  benefit  of  the  plain- 
tiff, and  to  pay  the  principal  and  Interest  to 
her  from  time  to  time  on  her  demand;  that 
In  June,  1806,  the  defendant  rendered  plain- 
tiff a  statement  showing  that  the  defendant 
held  $3,202  belonging  to  the  plaintiff;  and 
that  on  or  about  June,  1897,  the  defendant 
paid  to  the  plaintiff  the  sum  of  $100,  interest 
money,  but  since  the  date  last  aforesaid  the 
defendant  had  not  paid  anything  to  the  plain- 
tiff, and  had  failed  and  refused  to  account  to 
her,  although  often  requested  so  to  do.  As 
conclusions  of  law  the  court  found  that  the 
plaintiff  was  entitled  to  a  judgment  against 
the  defendant  for  the  sum  of  $3,202,  less 
the  payment  of  $100,  together  with  Interest 
at  8  per  cent  per  annum  from  1896.  Judg- 
ment was  entered  accordingly,  from  which 
the  defendant  has  prosecuted  this  appeal. 

"We  are  asked  to  dismiss  the  appeal  be- 
cause not  taken  In  time.  The  findings  were 
made  and  filed,  and  Judgment  was  entered 
thereon,  on  the  29th  day  of  December,  1904. 
On  the  16th  day  of  January,  1905,  defendant 
served  and  filed  his  motion  for  a  new  trial. 
This  motion  was  overruled  on  the  20th  day 
of  June,  1906.  We  have  repeatedly  held  that 
that  in  this  state  an  appeal  lies  only  from 
the  judgment,  and  not  from  an  order  deny- 
ing or  granting  a  new  trial;  that  the  judg- 
ment is  not  final  while  a  motion  for  a  new 
trial,  made  within  the  time  allowed  by  law, 
is  pending  and  undlsirased  of;  and  that  an 
appeal  may  be  taken  within  six  months  from 
the  overruling  of  the  motion  for  a  new  trial. 
If  appellant  has  filed  his  motion  for  a  new 
trial  within  the  time  allowed  by  law,  his 
appeal  Is  within  time;  otherwise.  It  is  not. 
The  statute  provides  (section  3294,  Rev.  St. 
1808)  that  a  party  Intending  to  move  fpr  a 
new  trial  must,  within  five  days  after  the 
verdict  of  the  Jnry,  or  after  notice  of  the  de- 
cision of  the  court  or  referee,  If  the  action 
were  tried  without  a  jury,  serve  and  file  a 
notice  of  such  Intention.  In  this  case  the 
motion  for  the  new  trial  was  not  served  nor 
filed  until  19  days  after  the  findings  were 
filed  and  judgment  was  entered.  The  ma- 
terial question  here  Is:  When  did  the  five- 
day  period  begin  to  run?  The  statute  pro- 
vides that  the  party  intending  to  move  for 
a  new  trial  must  within  five  days  after  no- 
tice of  the  decision  of  the  court  or  referee, 
if  the  action  were  tried  without  a  jury,  file 
and  serve  his  notice  of  intention.  Section 
3330  of  the  statute  provides  that  all  notices 
must  be  In  writing.  It  is  not  made  to  ap- 
pear of  record  that  any  written  notice  was 
swved  upon  the  defendant  of  the  decision 
of  the  court.  The  contention  made  by  the 
appellant  Is  that  the  five  days  did  not  begin 
to  run  until  such  a  notice  was  served  uiton 
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him  or  his  connsel,  and,  as  no  written  notice 
was  served  of  the  decision,  the  motion  for  a 
new  trial  was  made  within  time.  On  the  con- 
trary, It  is  urged  by  respondent  that  the 
hill  of  exceptions  prepared  by  the  appellant 
shows  that  on  the  29th  day  of  December, 
when  the  findings  were  presented  to  the 
court,  and  before  they  were  signed  and  filed, 
the  defendant  was  possessed  of  the  proposed 
findings,  and  objected  to  the  court's  making 
findings  upon  the  ground  that  the  court  was 
without  authority  to  do  so;  that  Judge  Hart, 
and  not  Judge  Booth,  heard  the  evidence, 
and  that  the  latter  heard  no  evidence  upon 
which  the  alleged  findings  of  fact  could  be 
based;  that  the  findings  were  not  warranted 
nor  supported  by  the  pleadings;  that  the  ap- 
pellant then  and  there  made  various  other 
specific  objections  to  each  of  the  proposed 
findings  of  fact,  and  likewise,  for  the  same 
and  additional  reasons,  the  appellant  object- 
ed to  the  court's  signing  the  decree  as  pro- 
posed by  respondent;  that  the  court  then 
and  there  overruled  all  of  appellant's  ob- 
jections, to  each  of  which  rulings  the  appel- 
lant then  and  there  excepted;  that  the  court 
then  and  there,  and  on  the  same  day,  signed 
and  filed  the  findings  and  decree  as  proposed 
by  the  respondent;  and  that  because  of  such 
proceedings,  and  of  appellant's  participation 
therein,  the  respondent  was  not  retjuired  to 
serve  a  written  notice  of  the  decision  in  or- 
der to  start  the  running  of  the  five-day 
period.  There  Is  much  force  to  the  position 
taken  by  counsel  for  respondent,  and,  were 
the  question  an  open  one  in  this  Jurisdiction, 
we  would  be  Inclined  to  hold  with  him.  But 
in  the  case  of  Burlock  v.  Shupe,  5  Utah,  429, 
17  Pac.  19,  followed  and  approved  in  Mer- 
cantile Co.  V.  Glen,  6  Utah,  139,  21  Pac.  500, 
and  in  the  case  of  Biagi  v.  Howes,  66  Cal. 
409,  6  Pac.  100,  a  contrary  doctrine  seems  to 
have  been  held.  There,  in  efl^ect,  it  was  held 
that,  under  statutes  identical  with  those  here 
in  question,  a  party  intending  to  move  has 
a  right  to  wait  for  a  notice  in  writing  of 
the  decision  from  the  adverse  party  before 
giving  notice  of  intention  to  move  for  a  new 
trial,  and  that  he  is  entitled  to  such  notice 
of  the  decision  before  he  is  called  upon  to 
act,  although  he  was  present  In  court  when 
the  decision  was  rendered,  and  waived  find- 
ings, and  asked  for  a  stay  of  proceedings 
on  the  Judgment,  and  applied  to  the  court 
'  for  an  extension  of  time  in  which  to  give 
•  notice  of  his  intention  to  move  for  a  new 
trial.  It  is  there  said  that  such  a  rule  is 
more  certain  and  definite,  prevents  contro- 
versies which  under  any  other  constrnction 
would  be  likely  to  arise,  and  accords  with 
the  evident  intention  expressed  in  the  statute. 
Undoubtedly  the  serving  of  the  written  no- 
tice may  be  waived.  But,  as  pointed  out  in 
the  case  of  Burlock  v.  Shupe,  supra,  to  con- 
stitute a  waiver,  "the  party  must  do  some 
affirmative  act  pointed  out  in  the  statute  as 


not  necessary  to  be  done  until  after  the  no- 
tice." Under  the  authorities,  we  are  con- 
strained to  hold  that  the  motion  for  a  new 
trial  was  filed  within  time;  and,  as  the  ap- 
peal was  taken  within  six  months  from  the 
time  of  the  overruling  of  the  motion,  it  fol- 
lows that  the  appeal  was  taken  within  time. 
The  motion  to  dismiss  the  appeal  must  there- 
fore be  denied. 

The  appellant  urges  that  the  court  erred 
(1)  in  overruling  the  demurrer;  (2)  in  making 
the  order  requiring  him  to  account;  (3)  that 
the  court  presided  over  by  Judge  Booth  was 
not  authorised  to  make  findings,  because  the 
evidence  with  respect  thereto  was  not  heard 
by  him,  but  was  heard  by  Judge  Hart;  and 
(4)  that  the  court  failed  to  find  upon  the  is- 
sues tendered  by  the  counterclaims.  We 
think  the  demurrer  was  properly  overruled. 
With  respect  to  the  second  assignment  the 
appellant  has  not  made  to  appear  wherein 
the  court  erred  in  ordering  him  to  make  an 
accounting.  The  evidence  which  the  court, 
presided  over  by  Judge  Hart,  received  and 
heard  on  behalf  of  both  parties,  lasting  some 
four  or  five  days,  is  not  before  us.  Whether 
the  court  was  or  was  not  Justified  in  making 
such  an  order  must  largely  depend  upon  the 
evidence.  We  can  perceive  of  some  phases 
of  the  case  where  such  an  order  might  be 
made  with  propriety.  Nothing  having  been 
made  to  appear  to  the  contrary,  we  must  pre- 
sume that  the  order  was  properly  made.  Be- 
cause the  defendant  failed  to  comply  with 
the  order,  the  court,  however,  was  not  Justi- 
fied in  treating  such  failure  and  refusal  as 
a  confession  of  the  plaintiff's  demand,  and 
entering  a  judgment  against  him  for  such  an 
amount,  in  the  face  of  his  general  denial  and 
of  his  counterclaims.  1  Cyc.  413;  Lee  v. 
Abrams,  12  111.  Ill;  Bishop  v.  Baldwin,  14 
Vt.  143.  But  the  court  did  not  enter  the 
Judgment  simply  because  the  defendant  fail- 
ed and  refused  to  comply  with  the  order. 
The  Judgment  of  the  court  was  also  based 
upon  the  findings  of  fact  as  found  and  filed 
by  the  court,  and  as  hereinbefore  set  forth. 
Had  the  court  found  upon  all  the  material 
issues  raised  by  the  pleadings,  we  would,  on 
this  record,  afiirm  this  judgment.  We  think 
that  the  court  presided  over  by  Judge  Booth 
was  authorized  to  make  findings  upon  the 
whole  case.  But  assignment  No.  4  must  be 
sustained.  It  was  the  duty  of  the  court 
to  find  upon  all  the  material  Issues,  in- 
cluding those  raised  by  the  counterclaims, 
regardless  of  the  insufficiency  of  evidence  to 
support  them,  or  even  though  no  evidence 
in  their  supiK>rt  was  introduced.  If  the  evi- 
dence was  Insufficient,  or  if  there  was  no 
evidence  in  their  support,  the  findings  of 
fact  with  respect  thereto  should  have  been 
against  the  defendant,  for  on  him  was  the 
burden  of  proof  on  such  issues.  With  re- 
spect to  these  issues  the  findings  are  silent, 
and  until  they  are  disposed  of  no  Judgment 
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could  be  properly  pronounced.  Dillon  Imp. 
Co.  T.  Cleaveland  (Utah)  88  Pac.  670.  For 
this  reason  the  Judgment  must  be  vacated, 
and  the  cause  remanded.  We,  however,  are 
not  disposed  to  grant  a  new  trial. 

The  case  Is  remanded  to  the  trial  court, 
with  directions  to  set  aside  the  findings  and 
Judgment,  to  make  new  and  complete  find- 
ings upon  all  the  issues  presented  by  the 
pleadings,  and  to  enter  Judgment  accordingly. 
This  order  is  made  pursuant  to  chapter  161, 
p.  260,  Sess.  Laws  1907,  passed  since  the 
decision  of  Dillon  Imp.  Co.  v.  Cleaveland, 
supra.    Neither  party  to  have  costs. 

McCARTY,  C.  J.,  and  FRICK,  3.,  concur. 


PUTNAM  V.  STALKER. 
(Supreme  Court  of  Oregon.    July  30,  1907.) 

1.  TBIAI^— NONSUn^DETKKMINATION. 

On  a  motion  for  a  nonsuit,  every  intend- 
ment and  fair  and  legitimate  inference  which 
can  arise  from  the  evidence  must  be  made  in 
favor  of  plaintiff,  and  the  court  must  assume 
those  facts  as  true  which  the  jury  might  prop- 
erly find  under  the  evidence. 

[Ed.  Note.— For  oases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  373.] 

2.  Malicious   PBOsEctrrioN— Actions  — Pre- 
sumptions AND  BCBOEN  OF  PROOF. 

That  plaintiff,  in  an  action  for  malicious 

Eiosecution,  was  held  by  the  magistrnte  on 
is  preliminary  examination,  wherein  witnesses 
were  examined,  both  on  behalf  of  the  state  and 
plaintiff,  to  answer  at  the  next  term  of  the  cir- 
cuit court,  affords  a  prima  facie  case  of  proba- 
ble cause ;  such  prima  facie  case  being  subject 
to  overthrow  by  evidence  that  his  binding  over 
was  procured  by  fraud  or  other  improper  means. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  33,  Malicious  Prosecution,  |  64.] 

3.  Same— Evidence— Sufficiency. 

Evidence,  in  an  action  for  malicious  prose- 
cution, examined,  and  held  to  establish  that  de- 
fendant in  making  the  charge  complained  of  act- 
ed in  good  faith,  relying  on  the  advice  of  the 
prosecuting  attorney,  who  had  previously  been 
fully  and  fairly  advised  of  all  the  facts  within 
defendant's  knowledge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Malicious  Prosecution,  {  152.] 

4.  Sahb— Want  of  Probable  Cause— Advicb 
OF  Prosecuting  Officer. 

Where  one  before  the  commencement  of  a 
criminal  prosecution  in  good  faith  discloses  to 
the  prosecuting  attorney  all  the  facts  within  his 
knowledge,  or  which  be  has  reasonable  ground 
to  believe,  relating  to  the  offense,  and  is  advised 
to  institute  the  prosecution,  he  is  not  liable  as 
having  acted  without  prohable  cause,  though 
there  were  other  exculpatory  facts  which  he 
might  have  ascertained  by  diligent  inquiry. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Malicious  Prosecution,  §§  45,  4C.] 

Appeal  from  Circuit  Court,  Grant  County; 
George  E.  Davis,  Judge. 

.Action  by  H.  N.  Putnam  against  J.  L. 
Stalker.  From  a  judsiuent  for  piaintifT,  de- 
fendant appeals.     Reversed  and  remanded. 


This  Is  an  action  for  malicious  prosecu- , 
tlon.  On  March  27,  1906,  defendant  caused  , 
plaintiff  to  be  arrested  at  Canyon  City,  Grant 
county,  on  a  warrant  issued  by  a  justice  of 
the  poace,  based  on  an  information  sworn  to 
by  defendant,  charging  plaintiff  with  having 
obtained  from  defendant  on  March  9,  1900, 
the  sum  of  $37.50,  under  false  pretenses. 
By  reason  thereof,  platntlflf  was  confined  in 
the  county  jail  for  41  days.  On  May  21, 
1906,  at  the  regular  term  of  the  circuit  court 
for  that  county,  the  prosecuting  attorney 
returned  into  court  an  Information  indorsed 
"not  a  true  bill,"  and  thereupon  plaintiff 
was  discharged.  In  addition  to  the  foregoing 
facts,  plaintiff  alleges  that  the  prosecution 
was  without  probable  cause  and  was  actuated 
by  malice,  concluding  with  proper  and  usual 
allegations  of  damages.  By  his  amended  an- 
swer, defendant,  by  general  denial,  travers- 
es the  whole  complaint,  and,  as  a  further  de- 
fense, alleges  the  facts  on  which  the  charge 
was  based ;  that,  after  making  an  investiga- 
tion of  all  the  circumstances,  he  submitted 
all  the  facts  within  his  knowledge,  through 
his  attorney,  to  the  deputy  district  attorney 
for  that  county,  who  advised  defendant  that 
there  was  probable  cause  for  prosecuting 
plaintiff,  and  requested  defendant  to  make 
and  file  the  information  on  which  the  war- 
rant was  Issued;  that  acting  in  good  faith, 
and  relying  upon  the  advice  of  the  deputy 
district  attorney,  he  made  the  information; 
that  on  April  25,  1900,  a  legal  preliminary 
examination  of  the  charge  against  plaintiff 
was  had  before  the  magistrate,  at  which 
evidence  was  introduced  and  witnesses  were 
sworn  and  examined,  l>oth  on  behalf  of  the 
state,  represented  by  the  deputy  district  at- 
torney, and  on  behalf  of  defendant  in  said 
cause,  who  appeared  in  person  and  by  bis 
attorney,  and,  after  a  full  and  fair  bearing 
of  the  cause,  plaintiff  herein  was  held  by  the 
magistrate  to  await  the  action  of  the  grand 
Jury  at  the  next  term  of  circuit  court,  and 
was  admitted  to  bail  in  the  sum  of  $250, 
and,  being  unable  to  give  the  same,  he  was 
committed  to  the  custody  of  the  sheriff  of 
the  coimty;  that  these  acts  of  the  defendant 
are  the  same  acts  stated  In  the  complaint; 
and  that  the  charges  preferred  were  true. 
By  the  reijly  there  was  a  geueral  denial  of 
the  new  matter  of  the  answer.  The  cause 
was  tried  before  a  Jury,  and  at  tlie  close 
of  plaintiff's  case  defendant  moved  for  a 
nonsuit,  which  was  overruled  by  the  court. 
He  also  requested  of  the  court  an  instruc- 
tion for  a  verdict  in  his  behalf,  based  upon 
a  claim  that  he  had  established  by  uncon- 
troverted  and  comi>etent  evidence  the  de- 
fense that  the  prosecution  was  upon  the  ad- 
vice and  direction  of  the  prosecuting  attor- 
ney, which  refjuested  Instruction  was  denied. 
The  verdict  was  for  plaintiff  in  the  sum 
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of  f  120,  on  which  Judgment  was  accordingly 
entered,  and  from  which  defendant  appeals. 
Error  is  assigned  npon  the  orerrulhig  of  the 
motion  for  nonsuit  and  the  refusal  of  the 
court  to  instruct  the  Jury  as  requested  by 
the  defendant,  as  well  as  npon  admission  of 
testimony  objected  to  by  defendant 

Errett  Illcks,  for  appellant    V.  G.  Ck>zad, 
for  respondent 

SLATER,  C.  (after  stating  the  facts).  By 
bis  motion  for  nonsuit,  defendant  Invoked 
the  ruling  of  the  court  on  the  legal  effect  of 
the  evidence  of  plaintiff  to  support  his  cause 
of  action.  Upon  such  motion  every  intend- 
ment and  every  fair  and  legitimate  Infer- 
ence which  can  arise  from  the  evidence  must 
be  made  In  favor  of  plaintiff,  and  the  court 
must  assume  those  facts  as  true  which  the 
Jury  can  properly  find  under  the  evidence. 
Wallace  v.  Railway  Co.,  26  Or.  174,  37  Pac. 
477,  25  L.  R.  A.  6G3.  And  If  the  evidence 
tends  to  show  facts  which  will  sustain  the 
action,  though  remote,  the  motion  for  non- 
suit should  not  be  sustained.  Herbert  v. 
Dufur,  23  Or.  464,  32  Pac.  302.  But  If  the 
testimony  offered  by  plaintiff  tends  to  show 
that  the  defendant  had  good  reason  to  be- 
lieve that  the  law  had  been  violated,  and  be 
acted  In  good  faith.  It  Is  the  duty  of  the 
court  to  declare  the  legaJ  effect  of  the  evi- 
dence by  allowing  the  motion  for  nonsuit 
"The  welfare  of  society,"  says  Mr.  Justice 
Bean,  in  Hess  v.  Baking  Co.,  31  Or.  513,  49 
Pac.  803,  "Imperatively  demands  that  those 
who  violate  the  law  shall  be  promptly  and 
speedily  punished,  and  to  accomplish  that 
purpose  the  rule  has  been  firmly  estaWlshed 
that  any  citizen  who  has  good  reason  to  be- 
lieve that  the  law  has  been  violated  may 
cause  the  arrest  of  the  supposed  offender, 
and.  If  In  doing  so  he  acts  in  good  faith,  the 
law  will  protect  him  against  an  action  for 
damages,  although  the  accusation  may  in 
fact  be  unfounded.  This  rule  is  founded  on 
grounds  of  public  policy  to  encourage  the 
exposure  of  crime,  and  the  punishment  o" 
criminals,  and  when,  therefore,  the  act  of  a 
citizen  In  thus  enforcing  the  law  is  chal- 
lenged, the  court  must  determine  the  question 
when  the  facts  are  admitted  or  established 
as  to  whether  he  had  probable  cau.se  for  so 
dohig,  and  not  leave  it  to  the  arbitrament 
of  a  Jury." 

At  the  outset  of  his  case,  plaintiff  offered, 
and  there  was  received,  the  transcript  of  the 
proceedings  In  the  Justice  court  wliich  con- 
tains the  information  sworn  to  by  defendant 
before  the  magistrate  on  March  27,  1900, 
and  the  warrant  Issued  thereon,  and  upon 
which  plaintiff  was  arrested  on  the  27th  day 
of  March.  1006,  and  on  tlie  next  day  was 
committed  by  the  magistrate  to  the  custody 


of  the  sheriff  of  the  county.    But  It  further 
shows  that  on  April  25,  1906,  a  preliminary 
hearing  was  had  before  the  magistrate  upon 
the  charge,  and  after  an  examination  duly 
held  according  to  law,  at  which  the  state 
appeared  by  the  deputy  prosecuting  attorney 
for  that  county,  and  the  plaintiff  appeared  In 
I^erson  and  by  his  attorney,  and  after  three 
witnesses  has  been  examined  on  behalf  of  the 
state,  and  two  on  behalf  of  plaintiff.  Includ- 
ing himself,  he  was  held  to  answer  at  the 
next  term  of  the  circuit  court  for  that  coun- 
ty, and  was  admitted  to  ball  in  the  sum  of 
$2.">0.    This  evidence.  Instead  of  showing  the 
want  of  probable  cause,  the  burden  of  show- 
ing which  was  npon  plaintiff,  makes.  It  would 
seem,  a  prima  facie  case  of  probable  cause. 
"It  Is  quite  generally  held,"  says  Mr.  Justice 
Wolverton,  in  Stamper  v.  Raymond,  38  Or. 
16,  62  Pac.  20,  "that  where  proof  was  offered 
upon  the  examination  which  Is  deemed  suffi- 
cient   by    the   committing    magistrate    upon 
which  to  commit,  his  commitment  accordingly 
will  afford  prima  facie  evidence  of  probable 
cause."     The  effect  of  the  commitment  as 
evidence  of  probable  cause,  however,  may  be 
overthrown  by  other  evidence  showing  that 
It  was  obtained  by  false  pretenses  or  other 
Improper   means.     Sharpe   v.   Johnston,    76 
Mo.  660;    Glustl  v.  Del  Papa,   19  R.  I.  338. 
33  Atl.  525 ;  Womack  v.  Circle,  29  Grat  (Va.) 
192.     But,  unless  It  Is  overthrown  by  testi- 
mony of  that  character,  It  becomes  conclu- 
sive, and   must   prevent  the  plaintiff  from 
prevailing.    We  are  unable,  however,  to  dis- 
cover In  the  record  any  evidence  on  the  part 
of  plaintiff  tending  to  show,  and  In  fact  it 
does  not  seem  to  have  been  claimed  by  him, 
that  there  was  any  fraud  or  other  improper 
conduct  on  part  of  this  defendant  at  the  pre- 
liminary  examination   which   prevented   the 
plaintiff  from  obtaining  a  full  and  fair  hear- 
ing, or  that  the  conclusion  announced  by  the 
magistrate  was  the  result  of  any  lmproi)er 
conduct  of  defendant;    nor  are  we  able  to 
find  any  evidence  on  part  of  defendant  In 
this  case,  after  his  motion  for  nonsuit  was 
overruled,  by  which  the  prima  facie  case  of 
a  probable  cause,  made  out  by  the  commit- 
ment, was  overthrown.    The  court  therefore 
erred  in  denying  the  motion. 

2.  At  the  close  of  the  testimony,  defendant 
by  his  counsel  requested  the  court  to  instruct 
the  Jury  as  follows:  "The  court  Instructs 
the  Jury  that  the  fact  is  before  you  and  is 
not  disputed  that  before  the  defendant  be- 
gan the  criminal  action  described  in  the 
complaint  in  this  case,  he  was  advised  by 
J.  E.  Marks,  deputy  district  attorney  for 
the  Ninth  Judicial  district  of  Oregon  for 
Grant  county,  to  Institute  the  said  criminal 
action,  and  that  before  receiving  such  ad- 
vice there  had  been  laid  before  the  said 
deputy  district  attorney  all  the  facta  and  cir- 
cumstances in  the  knowledge  of  the  defend- 
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ant  relating  to  tbe  charge  against  the  plain- 
tlfl,  and  that  the  said  deputy,  district  attoiv 
ney  also  made  an  Investigation  of  bis  own 
motion  of  the  charge  against  the  plaintiff, 
and  that  after  making  such  inrestigation, 
and  after  receiving  ail  such  facts  and  cir- 
cumstances, advised  the  defendant  to  in- 
stitute said  criminal  action,  and  that  defend- 
ant acted  on  such  advice  in  good  faith;  and 
I  Instruct  you  as  a  matter  of  law  that  such 
fact  constitutes  probable  cause  for  said  crim- 
inal action,  and  I  instruct  you  to  return  a 
verdict  for  defendant."  This  requested  In- 
struction was  denied  by  the  court,  and,  an 
exception  to  the  ruling  having  been  taken  by 
the  defendant,  error  Is  assigned  thereon.  It 
appears  from  the  testimony  that  defendant, 
soon  after  having  given  plaintiff  the  order 
for  the  t>ooks,  and  after  having  paid  plain- 
tiff the  sum  of  money  charged  to  have  been 
obtained  under  false  pretenses,  became  sus- 
picious of  plaiutlfTs  good  faltb  and  his  right 
to  receive  the  money  as  an  agent  for  the 
proprietors  of  the  work,  and  on  that  account 
defendant  consulted  with  his  attorney,  A. 
M.  F.  Kircheiner,  In  regard  to  the  matter, 
giving  him  a  full,  fair,  and  correct  state- 
ment of  all  that  had  transpired  l>etween  the 
parties.  It  transpired  that  this  attorney  and 
R.  R.  McHaley,  residents  of  that  neighbor- 
hood, also  had  recently  had  transactions  with 
plaintiff  similar  to  those  which  had  taken 
place  between  him  and  defendant,  and  on 
which  the  criminal  Information  was  based, 
and  under  the  same  circumstances.  These 
three  persons,  after  talking  the  whole  matter 
over  among  themselves,  becoming  convinced 
that  they  had  been  swindled,  and  that  they 
would  never  be  supplied  with  the  books, 
made  an  Investigation  to  ascertain  the  cor- 
rectness of  the  statements  and  representa- 
tions made  to  each  of  them  by  plaintiff  when 
taking  their  orders  and  receiving  their  mon- 
ey. To  that  end  communications  were  ad- 
dressed to  the  Bureau  of  National  Litera- 
ture and  Art  in  Washington,  1).  C,  plaintiff's 
reputed  principal,  and  to  Mr.  C.  T.  Brown, 
general  manager  of  the  Washington  Tost  at 
Kansas  City,  Mo.,  which  was,  since  June,  1905, 
the  successor  In  Interest  to  all  of  the  propri- 
etary rights  In  the  sale  and  distribution  of 
the  books  in  question,  formerly  possessed  by 
said  bureau.  On  March  19,  190G,  the  Bureau 
of  National  Literature  and  Art,  through  E. 
M.  Hunt,  Its  assistant  treasurer,  replied  that 
Putnam  had  not  been  in  Its  employ  for  a 
long  time,  and  saying:  ''We  have  been  en- 
deavoring to  ascertain  his  whcronbouts. 
•  •  •  If  Mr.  Putnam  is  still  In  your  locality 
we  would  thank  you  to  advise  our  Mr.  C.  T. 
Brown,  fX)l  Century  Building,  Kansas  City, 
Mo.,  at  his  expense  by  wire.  Mr.  Putnam's 
work  has  been  very  irregular,  and  we  intend 
to  put  a  stop  to  it  We  should  be  pleased 
to  receive  this  information  If  possible."  On 
March  21,  190C,  Kircheiner  received  a  tele- 
sraphlc  message  from  Brown  to  have  Putnam 


arrested;  but,  fearing  to  act  on  such  request 
without  further  information.  Brown  was  ad- 
vised by  Kircheiner  to  forward  a  warrant. 
On  March  25th  following,  the  sheriff  of  the 
county  received  from  Brown  this  telegram: 
"Arrest  H.  N.  Putnam  claiming  to  be  rep- 
resentative of  Bureau  of  National  Literature 
and  Art.  Charge,  collecting  and  retaining 
trust  fund."  Plaintiff  was  arrested  and  tak- 
en Into  custody  by  the  sheriff,  acting  upon 
this  order  but  without  warrant;  but  he  im- 
mediately advised  Brown  that  he  would  not 
hold  plaintiff  unless  a  proper  warrant  was 
forthwith  furnished,  and  on  March  27th  be 
received  from  Brown  this  message:  "A.  M. 
Kircheiner  of  Prairie  City,  Or.,  will  make 
charge  against  Putnam.  If  not,  collect  all 
supplies  belonging  to  Bureau  of  National 
Literature  and  Art  and  let  go."  All  of  these 
matters  were  fully  disclosed  to  the  deputy 
district  attorney  by  Kircheiner  acting  for 
himself  and  for  the  defendant,  and  by  R.  R. 
McHaley.  The  deputy  district  attorney  had 
talked  with  both  of  these  persons,  and  thqr 
testified  that  they  had  fully  and  fairly  dis- 
closed to  him  all  of  the  facts  within  their 
knowledge  regarding  not  only  plaintiff's  trans- 
actions with  defendant,  but  also  plaintiff's 
dealings  with  them  concerning  the  sale  of 
books,  and  the  evidence  shows  that  the  de- 
fendant had  previously  disclosed  to  Kirch- 
einer and  McHaley  all  of  tlfe  material  facts 
within  his  knowledge  upon  which  the  crimi- 
nal charged  was  afterwards  based,  and  that 
Kircheiner  was  acting  as  defendant's  attor- 
ney and  was  advising  him  as  to  what  he 
should  do  in  the  matter.  The  deputy  district 
attorney  also  swears  that  he  was  made  tuiif 
acquainted  with  ail  of  the  facts  of  the  case 
by  McHaley  and  Kircheiner,  and  that  he  had 
in  fact  been  Investigating  appellant's  con- 
duct for  a  month  or  six  weeks  previously, 
and  was  well  advised  concerning  his  trans- 
actions, and  based  on  such  knowledge  and 
information  he  advised  Kircheiner  to  have 
his  client.  Stalker,  the  defendant,  swear  to 
the  information,  l)ecause  he  then  believed 
there  was  sufficient  evidence  to  hold  plain- 
tiff. He  preferred  that  Stalker  should  make 
the  information.  Instead  of  either  Kircheiner 
or  McHaley,  because  Putnam  had  admitted 
to  McHaley  that  be  had  not  forwarded  Stalk- 
er's order,  which  fact  made  a  stronger  case 
against  plaintiff,  while  they  had  no  evidence 
as  to  whether  plaintiff  bad  forwarded  Mc- 
Ilaley's  or  Kirchelner's  orders  and  money. 
Tills  testimony  is  corroborated  by  both  Kirch- 
einer and  SlcIIaley.  The  latter  testifies  tlwt 
he  expressed  his  willingness  to  make  the 
Infonuation  himself;  but,  the  deputy  district 
attorney  advising  that  Stalker  had  the 
stronger  case,  the  latter  was  the  proper  per- 
son to  make  the  charge,  and  he  was  request- 
ed to  swear  to  the  information.  Defendant 
swears  that  be  was  so  advised  and  requested 
by  his  attorney,  and  that  relying  upon  the 
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advice  of  the  deputy  district  attorney,  convey- 
ed to  blm  through  his  attorney,  and  acting  in 
good  faith,  he  appeared  before  the  magistrate 
and  swore  to  the  information. 

There  is  nothing  in  the  record  that  In  any 
way  controverts  any  of  these  sworn  state- 
ments, and  It  must  result  tuat  it  is  estab- 
lished that  defendant  in  making  the  charge 
complained  of  acted  in  good  faith,  relying 
upon  the  advice  of  the  deputy  district  attor- 
ney, who  had  previously  been  fully  and  fairly 
advised  of  all  of  the  facts  within  the  knowl- 
edge of  the  defendant.  "The  rule  seems  to  be 
that  where  one  seeking  in  good  faith  the 
advice  of  a  public  prosecuting  officer  about 
the  commencement  of  a  criminal  prosecution 
discloses  to  such  officer  all  the  facts  and 
dicumstances  within  nis  knowledge,  or  whicn 
be  has  reasonable  ground  to  believe,  relat- 
ing to  the  offense,  and  is  advised  by  that 
officer  to  institute  the  prosecution,  his  de- 
fense of  probable  cause  will  be  established  If 
be  acted  in  good  faith  upon  such  advice,  even 
though  there  were  other  exculpatory  facts 
which  be  might  have  ascertained  by  diligent 
inquiry."  Hess  v.  Oregon  Baking  Co.,  supra. 
An  effort  was  made  by  plaintiff  to  challenge 
defendant's  good  faith  in  prosecuting  the 
plaintiff  by  attempting  to  show  that  the 
prosecution  was  instituted  by  him,  aided  by 
Kircheiner  and-  McIIaley,  with  the  object  in 
view  to  force  plaintiff  to  return  to  them  the 
several  amounts  of  money  he  bad  obtained 
from  them.  But  it  is  sufficient  to  say,  with- 
out reviewing  the  testimony  in  detail,  that 
the  attempt  wholly  failed.  There  was  no 
testimony  offered  by  plaintiff  from  which  a 
jury  could  have  drawn  an  inference  of  bad 
faith  on  part  of  defendant  in  that  connec- 
tion. Each  of  his  witnesses,  offered  for  that 
purpose,  testified  that  the  defendant  stated 
that,  while  he  would  like  to  have  his  money 
back,  he  was  willing  to  forego  that  and  to 
prosecute  the  plaintiff,  because  be  believed 
him  guilty.  The  court  was  in  error  when 
It  refused  the  requested  Instruction. 

It  follows,  therefore,  that  the  judgment 
should  be  reversed,  and  the  cause  remand- 
ed for  such  further  proceedings  as  may  be 
proper,  not  Inconsistent  with  this  opinion. 


WOLFER  v.  HfRST  et  al. 
(Supreme  Court  of  Oregon.     Aug.  G,  1907.) 

1.  Appeai.— Review— Harmless  Erbob. 

Plaintiff  may  not  complain  on  appeal  of  an 
order  modifying  a  temporary  restraininp;  order 
without  tlie  notice  to  him  expressly  conferred 
by  B.  &  O.  Comp.  §  422,  where  he  is  not  entitled 
to  the  injunction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  S  4035.] 

2.  Injunction— (iRounds—Tbespass. 

In  the  absence  of  a  showins  that  the  acts 
complained  of  amount  to  an  irreparable  injury 


to  the  estate,  a  court  of  equity  will  not  enjoin 
a  trespass  thereon. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  g  08.J 

3.  Same— Removal  of  Crops. 

Plaintiff  may  not  enjoin  defendants  from 
disposing  of  a  crop  from  his  farm  until  the  final 
determination  of  a  forcible  entry  and  detainer 
action  between  them  pending  in  the  Supreme 
Court,  on  the  ground  of  their  insolvency,  where 
they  have  given  an  undertaking  under  B.  &  C. 
Comp.  §  5754,  entitling  plaintiff  to  recover,  if 
the  judgment  is  affirmed,  double  rental  value  of 
the  property  during  the  pendency  of  the  action. 

4.  Forcible  Entry  and  Detainer— Appeal — 
sufficienct  of  undertaking  —  presump- 
TION. 

Where  on  judgment  for  plaintiff  in  a  for- 
cible entry  and  detainer  action  defendants  give 
a  bond  under  the  express  terms  of  B.  &  C. 
Comp.  {  5754.  guaranteeing  payment  of  twice 
the  rental  value  of  the  land  should  judgment  be 
affirmed,  in  the  absence  of  objections  or  ex- 
ceptions thereto,  the  undertaking  must  be  pre- 
sumed sufficient  for  the  objects  given,  and  is  ef- 
fectual for  all  purposes  until  the  final  determi- 
nation of  the  cause. 

Appeal  from  Circuit  Court,  Marion  County ; 
William  Galloway,  Judge. 

Suit  by  George  J.  Wolfer  against  W.  H. 
Hurst  and  another.  From  a  decree  dismiss- 
ing the  complaint,  plaintiff  appeals.  Af- 
firmed. 

Carey  F.  Martin,  for  api>ellaut.  A.  M.  Can- 
non, for  respondeuts. 


KING,  C.  This  is  a  suit  to  enjoin  defend- 
ants from  removing  or  In  any  manner  dis- 
posing of  a  crop  of  bops  from  plaintiff's  farm 
until  the  final  determination  of  a  forcible 
entry  and  detainer  action  between  the  par 
ties  herein  pending  In  the  Supreme  Court  of 
this  state.  47  Or.  l.'KJ,  80  Pac.  410,  82  Pac. 
20.  At  the  time  of  the  filing  of  the  complaint 
a  decision,  afflnniug  the  Judgment  of  the 
court  below  In  the  proceeding  referred  to,  bad 
been  filed.  The  mandate  was  withheld  await- 
ing the  consideration  of  a  petition  for  rehear- 
ing. The  complaint  alleges.  In  effect,  that 
plaintiff  Is  the  owner  of  and  entitled  to  tbe 
immediate  possession  of  the  projierty  involv- 
ed In  the  action  mentioned;  that  defendants 
forcibly  and  wrongfully  took  possession  of 
the  premises,  which  possession  they  wrong- 
fully and  unlawfully  retain  and  hold  by  force, 
for  the  purpose  of  securing  and  applying  to 
their  own  use  the  crop  of  1905,  consisting  of 
10,000  pounds  of  bops,  valued  at  $1,500,  with 
the  Intention  of  selling  and  removing  the 
same  from  the  land  and  beyond  the  Jurisdic- 
tion of  this  court,  before  the  mandate  of  the 
Supreme  Court  can  possibly  be  procured; 
that  defendants  have  been  and  are  cultivating 
the  crops  in  an  Improper  manner  and  willful- 
ly and  maliciously  tearing  up  and  Injuring 
the  hop  vines,  thereby  and  otherwise  causing 
Irreparable  Injur>'  to  the  estate ;  that  tbe  ap- 
peal from  the  proceedings  In  the  former  case 
was  taken,  and  the  petition  for  rehearing 
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filed,  for  the  purpose  of  delay,  In  order  to 
defraud  plaintiff,  as  aforesaid;  that  In  tak- 
ing the  appeal  the  undertaking  given  was  only 
for  the  sum  of  $230;  that  such  sum  is  iu- 
sufflcieut  to  protect  the  plaintiCF  in  damages 
and  loss  which  will  result  from  the  acts  com- 
plained of;  that  defendants  are  Insolvent 
and  unable  to  respond  in  damages ;  and  that 
the  rental  value  of  the  premises  for  the  year 
1905  was  about  $1,500.  On  the  facts  alleged 
a  decree  Is  asked  to  the  effect  that  plaintiff 
be  declared  the  owner  of  the  alleged  crop 
free  from  any  claims  or  liens  thereon;  that 
defendants  be  enjoined  from  selling  or  dis- 
posing of  the  crop  grown  on  the  premises  In- 
volved in  the  former  action,  or  In  any  man- 
ner Incumbering  the  same  with  a  mortgage 
or  other  lien,  or  from  removing  any  part 
thereof  from  the  jurisdiction  of  this  court, 
until  the  final  determination  of  this  suit, 
during  which  time  It  was  prayed  that  defend- 
ants and  their  agoits  be  enjoined  from  in  any 
manner  molesting  plaintlft's  property;  that 
pending  the  final  determination  herein  a  re- 
ceiver be  appointed  to  take  possession  of  the 
property,  with  power  to  employ  the  neces- 
sary help  and  to  harvest  and  dispose  of  the 
crops,  as  the  court  might  direct  Upon  the 
filing  of  the  complaint,  a  temporary  restrain- 
ing order  was  Issued,  In  accordance  with  the 
request,  except  as  to  the  appointment  of  a  re- 
ceiver. An  answer,  by  way  of  a  plea  in  abate- 
ment, was  filed,  to  which  a  demurrer  was  sus- 
tained and  the  plea  dismissed.  An  answer 
was  then  filed  to  the  merits,  admitting  the 
existence  of  the  former  proceeding  and  that 
It  was  in  the  Supremo  Court,  alleged  the  facts 
leading  to  the  institution  of  the  forcible  entry 
and  detainer  action ;  that  defendants  had  oc- 
cupied the  premises  during  the  pendency  of 
the  action  throughout  the  diflferent  courts 
in  good  faith;  had  expended  $875  in  cultiva- 
tion, growing  of  the  crop,  etc.,  thereon;  that 
the  hop  crop  had  been  picked  by  them  at  the 
time  of  the  commencement  of  this  suit,  and 
that  plaintiff  had  no  right  nor  title  thereto. 
To  the  affirmative  allegations  of  the  answer 
a  demurrer  was  filed  and  sustained,  on  the 
ground  that  they  did  not  state  facts  sufficient 
to  constitute  a  defense.  On  an  ex  parte 
motion  of  the  defendants  the  temporary  re- 
straining order  was  modified,  by  permitting 
the  removal  of  the  hops  from  the  hophouse 
on  the  premises,  which  were  directed  to  be 
stored  in  a  warehouse  of  the  Southern  Pacific 
Railway  Company  at  Hubbard,  Or.,  a  receipt 
taken  therefor,  and  immediately  deposited 
with  the  clerk  of  the  coiurt,  awaiting  the  final 
determination  of  this  suit.  Testimony  was 
taken  before  the  court,  and,  based  upon  find- 
ings therefrom  to  the  effect  that  defendants 
were  not  insolvent,  and  that  plaintiff  has  a 
plain,  speedy,  and  adequate  remedy  at  law, 
a  decree  was  entered  dismissing  the  com- 
plaint. At  the  time  the  decree  of  dismissal 
was  entered,  it  appearing  to  the  court,  b; 


affidavit,  that  the  defendants  had  loaded  the 
disputed  hops,  for  shipment,  on  cars  of  the 
Southern  Pacific  Railway  Company,  an  order 
was  made  by  the  court,  to  the  effect  that  de- 
fendants return  the  same  to  the  warehouse 
of  said  railway  company  at  Hubbard,  Or.,  to 
be  left  there  until  the  final  determination  of 
the  proceedings  on  appeal.  From  the  decree 
dismissing   the  complaint  plaintiff  appeals. 

It  is  maintained  by  the  plaintiff  that  the 
court  erred  in  modifying  the  temporary  re- 
straining order,  without  notice  having  been 
given  to  plaintiff  In  accordance  with  B.  & 
C.  Comp.  i  422.  The  effect  of  the  action  of 
the  court  In  dissolving  or  modifying  an  or- 
der, under  the  circumstances  named,  can  on- 
ly be  material  when  It  shall  be  found  that 
plaintiff  is  entitled  to  such  relief.  The  ques- 
tion, then,  for  determination  and  the  only 
point  urged,  necessary  to  be  considered  here 
under  the  record,  is:  Had  plaintiff  a  plain, 
speedy,  and  adequate  remedy  at  law?  If 
answered  in  the  affirmative.  It  disposes  of 
the  point  mentioned,  as  well  as  the  entire 
case;  for,  if  plaintiff  has  such  remedy,  the 
error  suggested,  if  It  can  be  termed  such, 
could  not  have  been  prejudicial  to  plaintiff, 
nor  would  the  action  of  the  court  in  dismiss- 
ing the  complaint  be  erroneous.  Whatever 
may  be  the  rule  In  other  states,  it  is  settled 
here  that,  in  absence  of  a  showing  to  the  ef- 
fect that  the  acts  complained  of  amount  to 
an  Irreparable  Injury  to  the  estate,  a  court 
of  equity  will  not  enjoin  a  trespass  there- 
on. Moore  v.  Halliday,  43  Or.  243,  72  Pac. 
801,  99  Am.  St.  Rep.  724;  Hume  v.  Bums 
(decided  July  9,   1907)  90  Pac.   1009. 

The  evidence  does  not  disclose  that  any  per- 
manent injury  was  either  done  or  threatened 
to  the  premises.  The  manner  of  caring  for 
the  hops  and  cultivation  thereof  is  not  shown 
to  be  such  as  would  result  in  permanent  in- 
Jury  to  the  estate.  The  testimony  bearing  on 
the  subject  indicates  only  a  difference  of 
opinion  as  to  the  proper  manner  In  which 
such  hops  should  be  bandied;  and,  whatever 
may  have  beeu  the  proper  method  of  cultiva- 
tion thereof,  no  damage  of  any  serious  con- 
sequence Is  established,  either  actual  or 
threatened.  It  is  provided  by  our  statute 
that,  when  an  appeal  is  taken  in  a  forcible 
entry  and  detainer  action,  "If  judgment  be 
rendered  against  the  defendant  for  the  resti- 
tution of  the  real  property  described  In  the 
complaint,  or  any  part  thereof,  no  appeal  shall 
be  taken  by  the  defendant  from  such  judg- 
ment until  he  shall,  in  addition  to  the  under- 
taking now  required  by  law  upon  apt)eal,  give 
an  undertaking  to  the  adverse  party,  with 
two  sureties,  who  shall  Justify  in  like  man- 
ner as  bail  upon  arrest,  for  the  payment  to 
the  plaintiff  of  twice  the  rental  value  of  the 
real  property  of  which  restitution  shall  be 
adjudged  from  the  rendition  of  such  Judg- 
ment until  final  Judgment  In  said  action.  It 
such  Judgment  shall   be   affirmed  upon  ap- 
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peal."  B.  &  C.  Comp.  |  5754.  It  conld  make 
no  dlfferencp,  therefore,  as  to  the  alleged  In- 
solvency of  the  defendants  in  view  of  the 
undertaking  provided  by  the  statute,  which 
entitled  plaiutlflF  to  recover  double  the  rental 
value  of  the  property  for  the  time  during 
which  the  action  was  pending.  The  under- 
taking given  for  that  purpose  was  executed 
by  the  defendants  and  two  sureties,  and  guar- 
antees payment  of  twice  the  rental  value  of 
the  land,  in  the  event  of  the  court  adjudging 
restitution  to  plaintiff.  While  the  sureties 
only  justify  in  the  sum  of  $500  each,  no  lim- 
itation is  placed  on  their  liability  under  the 
Instrument.  No  objection  appears  to  have 
been  made  to  the  sufficiency  of  the  undertak- 
ing, nor  is  it  alleged  or  attempted  to  be  shown 
that  the  sureties  are  insolvent.  In  the  ab- 
sence of  objections  or  exceptions  thereto,  the 
undertaking  must  be  presumed  sufficient  for 
the  objects  given,  and  is  effectual  for  all 
purposes  until  the  final  determination  of 
the  cause  mentioned.  47  Or.  156,  80  Pac.  419, 
82  Pac.  20.  It  is  evident  that  the  object  of 
this  statute  was  to  protect  the  owner  against 
loss  in  a  case  of  this  kind,  while  the  proceed- 
ings are  pending  on  appeal  and  until  the  final 


determination  of  the  rights  of  the  parties 
Involved,  thereby  making  an  injunction  un- 
necessary to  secure  him  against  any  loss  oc- 
casioned during  the  interim,  except  where  ir- 
reparai)le  Injury  to  the  estate  Is  shown. 

The  question  as  to  whether  plaintiff  Is  en- 
titled to  recover  the  value  of  the  crop  or  be 
left  solely  to  his  remedy  on  the  undertaking, 
or  as  to  whether  It  Is  in  his  discretion  to  re- 
ly upon  either,  is  not  necessary  to  a  deci- 
sion herein.  But  should  it  be  assumed  that 
plaintiff,  after  obtaining  judgment  ousting 
defendants  from  the  land,  upon  which  the 
crop  was  raised,  was  entitled  to  the  posses- 
sion of  the  produce  grown  thereon,  during  the 
pendency  of  the  proceedings,  be  would  still 
have  an  efficient  remedy  at  law.  Parsons  ▼. 
Hartman,  25  Or.  547,  37  Pac.  61,  30  L.  R.  A. 
98,  42  Am.  St  Rep.  803 ;  Moore  v.  Halliday. 
supra ;  Meyer  v.  Roberts  (Or.)  89  Pac.  1051 ; 
Jones  V.  McKenzie,  122  Fed.  390,  58  C.  C  A. 
96. 

It  follows  from  any  view  that  might  be 
taken,  under  the  evidence,  that  plaintiff  has 
an  ample  remedy  at  law,  for  which  reaaon 
the  decree  of  the  court  below  should  be  af- 
firmed. 


Digitized  by 


Google 


Utab) 


GABBY  T.  ST.  JOE  MINING  CO. 


369 


GABEY  et  al.  t.  ST.  JOE  MINING  CO. 

(Supreme  Court  of  Utah.     June  26,  1907.) 
On  Rehearing,  July  17,  1907.) 

1.  CoBPOBATioNs— Chabte*— Natube  OS  Con- 
tract. 

A  corporation's  charter  is  a  contract  be- 
tween the  state  and  the  corporation,  between  the 
corporation  and  the  stockholders,  and  between 
the  stockholders  and  the  state. 

2.  Same— Amendment— Power  of  State. 

In  granting  charters  or  authorizing  the  cre- 
ation of  corporations  under  general  laws,  the 
state  may  expressly  reserve  the  power  of  alter- 
ation, amendment,  or  repeal,  and  such  reserva- 
tion becomes  a  part  of  the  contract  between  the 
state  and  the  corporation,  and  is  binding,  not 
only  upon  the  corporation,  but  also  upon  every 
individual  stockholder. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  $  119.] 

3.  Same. 

Under  the  constitutional  provision  that  all 
laws  relating  to  corporations  may  be  amended 
or  repealed,  and  all  corporations  doing  business 
in  the  state  may  as  to  such  business  be  regulated 
or  restrained  by  law,  the  state  may  not  amend 
charters  of  existing  cori)orations,  so  as  to  change 
the  fundamental  character  of  the  corporation, 
impair  the  object  of  the  grant  or  rights  vested 
thereunder,  nor  amend  them  in  such  way  as 
will  impair  the  contractual  relations  or  rights  of 
the  stockholders  among  themselves,  or  between 
the  corporation  and  its  stockholders ;  but  the 
Legislature  has  the  right  to  amend  the  charter 
or  laws  relnting  thereto,  so  far  as  the  state_  is 
interested,  to  modify  any  right,  privilege,  or  im- 
munity granted  by  the  state,  to  repeal  the  char- 
ter or  all  laws  under  which  it  was  granted,  to 
take  away  altogether  the  franchises  and  privi- 
leges granted  under  it,  and  to  make  such  rea- 
sonable amendments  or  alterations  deemed  nec- 
essary to  carry  into  effect  the  purposes  to  the 
grant  or  to  protect  the  rights  of  the  public,  of 
the  incorporation,  and  its  stockholders,  when 
snch  amendments  or  alterations  will  not  defeat 
or  substantially  impair  the  object  of  the  grant 
or  any  vested  rights. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12.  Corporations,  |  119.1 

4.  CONSTITfTIONAr.      Ij  A  W  —  OBLIGATION      OF 

Contracts— Corporations. 

A  stntiito  nuthorizini;  majority  stockholders 
to  amend  the  articles  of  incorjioration  against 
the  consent  of  the  minority,  so  as  to  mnke  non- 
assessable full-paid  capital  stock  nsspssnble  and 
subject  to  sale  for  such  assessment,  affects  the 
contractual  relations  of  the  stockholders  among 
themselves,  and  is  an  imimirment  of  the  obliga- 
tion of  a  contract,  within  the  prohibition  of  the 
federal  Constitution. 
6.  Corporations  —  A  r  T  i  c  l  e  s  —  Rio  iit    to 

Amend — Affecting  Nonassessable  Stock. 
Under  Kov.  St.  1898,  S  XiH,  as  amended  by 
Sess.  Laws  1903.  p.  SO,  c.  iU.  providing  that 
articles  of  incorporation  may  be  amended  in  any 
respect  conformable  to  the  state  laws  by  a  vote 
representing  two-thirds  of  the  outstanding  capi- 
tal stock,  provided  the  personal  or  individual 
liability  of  full-paid  capital  stock  for  assess- 
ments, etc.,  shall  not  be  changed  without  the 
consent  of  all  the  stockholders,  such  majority 
stockholders  may  not  amend  the  articles  of  in- 
corporation against  the  consent  of  the  minority, 
so  as  to  make  nonassessable  full-paid  capital 
stock  assessable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  12,  Corporations,  f  124.] 

Appeal  from  District  Court,  Third  District; 
0.  W.  Morse,  Judge. 

Action  by  Ellen  Oarey  and  others  against 
tbe  St.  Joe  Mining  Company.  From  a  Judg- 
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ment  sustaining  defendant's  demurrer,  plain- 
tiffs appeal.    Reversed  and  remanded. 

Lawrence  &  Robertson  and  B.  A.  Walton, 
for  appellants.  D.  H.  Wenger  and  Ei,  B. 
Critchlow,  for  resiwudent. 

STRAUP,  J.  This  action  Is  brought  by 
plaintiffs  against  the  defendant,  a  mining 
corporation  organized  under  the  laws  of  tbe 
state  of  Utah,  to  restrain  It  from  selling  cer- 
tain full-paid  capital  stock  of  tbe  corporation 
owned  by  plaintiffs  for  tbe  nonpayment  ot 
an  assessment  levied  against  tbe  stock  by 
tbe  board  of  directors.  It  Is  alleged  in  tbe 
complaint,  among  other  tbings,  that  tbe  capi- 
tal stock  of  tbe  corporation  Is  divided  Into 
1,000,000  shares,  of  tbe  par  value  of  |1  eacb, 
of  wbieb  tbe  plaintiffs  are  tbe  owners  of 
149,881  shares;  that  all  tbe  outstanding  capi- 
tal stock  is  fully  paid;  that  by  tbe  terms 
of  tbe  original  articles  of  agreement  of  In- 
corporation It  was  agreed  by  all  of  the  in- 
corporators that  "tbe  stock  of  tbls  company 
shall  be  nonassessable";  that  under  the 
laws  of  Utab  In  force  at  tbe  time  the  articles 
of  agreement  were  made  tbe  articles  could 
not  be  amended  so  as  to  make  tbe  full-paid 
capital  stock  of  the  corporation  assessable 
without  tbe  consent  of  all  the  stockholders, 
and  that  defendant  issued  and  sold  to  Its 
stockholders  its  fully  paid  and  nonassessable 
shares,  represented  by  certitlcates  signed  by 
its  officers,  and  that  eacb  certificate  on  its 
face  provided  that  tbe  shares  were  and  are 
nonassessable;  that  In  pursuance  of  a  cull 
made  by  tbe  board  of  directors  a  stockhold- 
ers' meeting  was  held  on  February  5,  1907, 
for  the  purpose  of  amending  tbe  articles  so 
as  to  authorize  the  board  of  directors,  for 
the  puriKjse  of  paying  the  expenses,  conduct- 
ing the  business,  and  paying  tbe  debts  of  tbe 
corporation,  to  levy  and  collect  assessments 
in  the  manner  and  form  as  provided  by  law, 
and  so  that  such  assessments  might  he  levied 
and  collected  before  tbe  working  capital 
stock  of  the  corporation  was  exhausted;  that 
at  said  meeting  819,0.30  shares  of  tbe  out- 
standing capital  stock  were  represented,  of 
which  03.'>,4fi4  shares  voted  for  the  amend- 
ment and  184,172  shares  voted  against  the 
amendment,  122,:t*U  shares  of  tbe  outstand- 
ing capital  stock  not  being  represented,  tbe 
holders  of  which,  it  is  alleged,  withheld 
their  consent  to  tbe  amendment  by  not  vot- 
ing for  it,  and  that  tbe  holders  of  the  635,404 
shares,  in  violation  of  tbe  terms  of  the  arti- 
cles of  agreement  of  Incorporation,  wrongful- 
ly and  Illegally  assumed  to  declare  the  pre- 
tended amendment  approved  and  adopted; 
that  in  pursuance  of  tbe  amendment  and  of 
tbe  pretended  authority  conferred  upon  tbem 
thereby,  tbe  board  of  directors,  on  February 
15,  1907,  levied  an  assessment  of  two  cents 
per  share  upon  all  the  outstanding  full-paid 
capital  stock,  payable  immediately  and  de- 
clared It  dellnqnent  on  tbe  25th  day  of 
March,  1907,  and  directed  that  delinquent 
stock  be  advertised  and  sold  on  tbe  ICtb  day 
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of  April,  1907,  unless  the  assessment  was 
sooner  paid;  that  ttie  levy  of  the  assess- 
ment was  Illegal  and  wrongful,  and  that, 
unless  restrained,  the  defendant  will  sell 
plaintiffs'  stock  for  nonpayment  of  the  as- 
sessment. The  court  sustained  the  defend- 
ant's demurrer  to  this  complaint  for  want  of 
facts.  The  correctness  of  this  ruling  is  ques- 
tioned by  this  appeal. 

It  is  alleged  that  the  defendant  was  organ- 
ized in  the  year  1897.  It  was  organized  un- 
der the  laws  of  1888  and  1894.  So  far  as 
concerns  this  case  the  laws  of  1896  relating 
to  corporations  are  a  mere  re-enactment  of 
the  laws  of  1888,  and  In  no  manner  repealed 
or  affected  the  laws  of  1894.  The  laws  of 
1888,  as  re-enacted  in  1800,  provided  that  the 
name  of  the  corporation  might  be  altered, 
the  number  of  its  directors  or  officers  chang- 
ed, and  that  the  articles  of  agreement  of  in- 
corporation might  be  otherwise  changed  or 
amende<l,  provided  such  amendment  did  not 
alter  the  original  puri)ose  of  the  incorpora- 
tion, but  no  such  change  should  be  made  ex- 
cept by  a  vote  representing  at  least  two- 
thirds  of  the  capital  stock  at  a  stockholders' 
meeting  called  for  that  purpose.  Section 
2393  of  the  Compiled  Laws  of  Utah  of  1888 
provided  that:  "Any  person  who  is  the  bold- 
er of  full-paid  up  capital  stock,  shall  not  be 
liable  for  any  assessments  or  for  any  indebt- 
edness of  the  corporation  otherwise  than  by 
sale  of  his  or  her  stock,  as  herein  provided, 
unless  distinctly  provided  for  in  the  articles 
of  incori)oratlon,  which  articles,  or  incorpo- 
ration shall  not  be  changed  in  this  respect 
without  the  consent  of  all  the  stockholders 
in  writing."  This  section  was  amended  by 
the  Ijegislature  in  the  year  1894  (chapter  70, 
p.  119,  Sess.  Laws  1894)  to  read:  "Any  per- 
son who  is  the  holder  of  full-paid  up  capital 
stock  of  any  corporation  hereafter  organized 
under  the  laws  of  Utah  Territory,  shall  not 
be  liable  for  any  assessments  upon  such  capi- 
tal stock  or  for  any  Indebtedness  of  the  cor- 
poration, nor  shall  any  assessment  be  levied 
upon  such  capital  stock  for  any  purpose 
whatever,  nor  shall  any  such  bolder  be  liable 
for  assessments  or  indebtedness  of  the  cor- 
poration, except  it  shall  be  provided  in  the 
articles  of  incorporation  or  the  agreement  In 
writing  si>ecified  in  section  22<i8,  subd.  2,  of 
said  Compiled  Laws,  that  such  capital  stock 
shall  be  liable  for  assessments  or  for  the 
indebtedness  of  the  corporation,  then  the  cor- 
poration shall  be  and  is  authorized  to  levy 
assessments  upon  such  stock,  to  be  collected 
as  In  the  articles  provided.  The  articles  of 
incorporation,  in  this  respect,  shall  not  be 
changed  without  the  consent  of  ail  the  stock- 
holders." The  section  as  amended  was  not 
reijealed  nor  modiHed  by  the  Laws  of  1806. 
This  section  as  amended  was  substantially 
ineor|)orated  into  sections  331  and  354  of  the 
Revised  Statutes  of  1808,  which  are  as  fol- 
lows: Section  331:  "The  property  of  the 
corporation  and  the  unpaid  stock  shall  be 
liable  for  the  debts  of  the  corporation;   but 


the  individual  property  of  any  holder  of  full- 
paid  capital  stock  of  any  corporation  organ- 
ized since  March  eighth,  eighteen  hundred 
and  ninety-four,  or  that  hereafter  may  be 
organized,  under  the  laws  of  this  state,  ex- 
cept as  otherwise  expressly  provided  In  this 
title,  shall  not  be  liable  for  the  corporate 
obligations,  nor  shall  assessments  be  levied 
on  such  stock  for  any  purpose  whatever,  ex- 
cept to  such  extent  and  in  such  manner  as 
may  be  expressly  provided  in  the  articles  of 
incorporation."  Section  354:  "The  full-paid 
capital  stock  of  any  corporation  organized 
since  March  eighth,  eighteen  hundred  and 
ninety-four,  or  that  hereafter  may  be  organ- 
ized under  the  laws  of  this  state,  shall  not 
be  assessable  for  any  purpose  whatever,  ex- 
cept to  such  extent  and  In  such  manner  as 
may  be  expressly  provided  in  the  articles  of 
incorporation:  provided,  that  if  such  stock 
is  made  assessable  and  the  manner  of  levy- 
ing the  assessment  is  not  provided  for,  It 
shall  be  levied  in  the  manner  and  form  here- 
inafter prescribed."  Section  338,  Rev.  St 
1898,  provides:  "The  articles  of  incorpora- 
tion of  any  corporation  now  existbig,  or  that 
hereafter  may  be  organized  under  the  laws 
of  this  state,  may  be  amended  in  any  respect 
conformable  to  the  provisions  of  this  chapter 
by  a  vote  representing  at  least  two-thirds  of 
the  outstanding  capital  stock  thereof  at  a 
stockholders'  meeting  called  for  that  purpose, 
as  hereinafter  prescribed:  provided,  that  the 
original  purpose  of  the  corporation  shall  not 
be  altered,  nor  shall  the  capital  stock  be  di- 
minished to  an  amount  less  than  fifty  per 
cent,  in  excess  of  the  indebtedness  of  the  cor- 
poration; and  provided  further,  that  the  lia- 
bility of  the  holder  of  full-paid  capital  stock 
for  assessments  or  for  the  indebtedness  of 
the  corporation  shall  not  be  changed  without 
the  consent  of  all  the  stockholders."  In  1903 
(Sess.  Laws  1903,  p.  80,  c.  94)  the  Legislature 
amended  section  338  of  the  Revised  Statutes 
to  read:  "The  articles  of  incorporation  of 
any  corporation  now  existing,  or  that  here- 
after may  be  organized  under  the  laws  of 
this  state,  may  be  amended  in  any  respect 
conformable  to  the  laws  of  this  state  by  a 
vote  representing  at  least  two-thirds  of  the 
outstanding  capital  stock  thereof  at  a  stock- 
holders' meeting  called  for  that  purpose  as 
hereinafter  prescribed:  provided,  that  the 
original  puq^ose  of  the  corporation  shall  not 
be  altered,  nor  shall  the  capital  stock  be  di- 
minishetl  to  an  amount  less  than  fifty  per 
cent  in  excess  of  the  indebtedness  of  the  cor- 
poration; and  provided,  further,  that  the 
personal  or  individual  liability  of  the  holder 
of  full-paid  capital  stock  for  assessments  or 
for  the  Indebtedness  or  obligations  of  the 
corporation  shall  not  be  changed  without  the 
consent  of  all  the  stockholders."  Section  1, 
art.  12,  of  the  Constitution  of  Utah,  adopted 
in  18JM5,  Is  as  follows:  "Corporations  may  be 
formed  under  general  laws,  but  shall  not  be 
created  by  special  acts.  All  laws  relating 
to  corporations  may  be  altered,  amended  or 
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repealed  by  the  Legislature,  and  all  corpora- 
tions doing  business  In  this  state,  may,  as  to 
rach  business,  be  regulated,  limited  or  re- 
strained by  law." 

It  Is  contended  by  tbe  respondent  tbat  un- 
der section  338  of  the  Revised  Statutes,  as 
amended  by  the  Session  Laws  of  1003,  two- 
thirds  of  the  stockholders  of  the  outstanding 
capital  stock  were  autborlzecl  to  amend  the 
articles  of  Incorporation  against  the  consent 
of  the  minority,  so  as  to  make  nonassessable 
full-paid  capital  stock  assessable,  and  to  em- 
power the  board  of  directors  to  levy  an  as- 
sessment on  such  stock,  and  tbat  the  Legisla- 
ture, under  the  reserved  power  of  the  Con- 
stitution, was  authorized  to  make  such  legis- 
lation and  thereby  to  affect  existing  corpora- 
tions, and  bence  such  legislation  was  not  vio- 
lative of  tbe  federal  Constitution,  placing  an 
inhibition  on  tbe  impairment  of  contracts  and 
tbe  taking  of  property  without  due  process  of 
law.  On  the  other  hand,  it  is  contended  by 
appellant:  (1)  Tbat  neither  section  338.  as 
contained  in  tbe  Revised  Statutes,  nor  as 
amended  by  the  Laws  of  190.1,  gave  any  num- 
ber of  stockholders  less  than  tbe  whole  the 
right  to  make  such  sn  amendment ;  and  (2)  if 
It  were  Intended  by  the  Legislature  to  confer 
such  a  power,  tbe  right  so  to  do  was  not 
within  the  reservation  of  the  Constitution, 
for  that  it  was  violative  of  the  federal  Con- 
stitution, prohibiting  states  from  impairing 
the  obligations  of  contracts  and  the  taking  of 
property  without  due  process  of  law.  The 
meaning  of  the  phrase  in  the  proviso  of  sec- 
tion 3.38  as  amended,  "that  the  personal  or 
individual  liability''  of  the  holder  of  full- 
paid  capital  stock  for  assessment  or  for  tbe 
indebtedness  or  obligations  of  the  corpora- 
tion shall  not  be  changed  without  the  consent 
of  all  the  stockholders,  is  not  ns  clear  as  it 
might  be.  It  Is  argued  by  respondent  that 
the  meaning  thereof  is  that  two-thinls  of  the 
stockholders  might  so  amend  the  articles  as 
to  create  what  Is  called  a  mere  stock  liabil- 
ity for  assessments  or  for  the  indebtedness  or 
obligations  of  the  corporation  against  a  dis- 
senting minority,  but  that  no  amendment  of 
the  articles  could  be  made,  so  as  to  create 
any  kind  of  liability  other  than  one  for  a 
sale  or  forfeiture  of  stock,  without  the  con- 
sent of  all  the  stockholders.  On  the  other 
hand,  it  is  argued  with  much  plausibility 
that  full-paid  capital  stock  of  a  private  cor- 
poration is  the  individual  and  personal  prop- 
erty of  the  stockholder  to  the  same  extent 
as  is  his  chattel,  and  when  specific  property 
of  bis  is  made  liable  for  a  certain  thing  or 
things  to  that  extent  be  is  made  personally 
and  individually  liable,  and  hence.  In  order 
to  change  the  articles,  under  tbe  laws  of 
1903,  whereby  such  a  liability  is  created,  a 
consent  of  all  the  stockholders  is  essential. 
For  tbe  purpose  of  a  consideration  and  a  de- 
cision of  the  other  question  Involved,  we  will 
assume,  without  deciding  the  point,  that  the 
meaning  of  "personal  or  individual  liability," 
as  used  in  tbe  statute,  does  not  Include  a 


mere  stock  liability,  and  tbat  It  was  tbe  in- 
tention of  tbe  Legislature,  among  other 
things,  to  confer  the  power  upon  two-thirds 
of  tbe  stockholders  of  a  corporation  to  amend 
the  articles  of  incorporation  so  as  to  make 
full-paid  nonassessable  capital  stock  assessa- 
ble against  a  dissenting  minority,  and  there- 
fore the  action  taken  by  two-thirds  of  the 
stockholders  was  within  the  power  conferred 
by  the  amendment  of  1903.  This,  then, 
brings  us  to  the  troublesome  and  greatly  con- 
troverted question  as  to  whether  the  Legis- 
lature had  tbe  authority  to  confer  such  a 
power  upon  any  number  of  stockholders  less 
than  the  whole,  and  as  to  its  effect  upon  cor- 
porations existing  when  tbe  act  was  passed. 

It  is  a  well  recognized  principle  of  law  that 
"the  charter  of  a  corporation  having  a  capital 
stock  is  a  contract  between  three  parties  and 
forms  the  basis  of  three  distinct  contracts. 
The  charter  Is  a  contract  between  the  state 
and  the  corporation ;  second,  it  is  a  contract 
between  tbe  corporation  and  the  stockhold- 
ers ;  third,  It  is  a  contract  between  the  stock- 
holders and  tbe  state."  2  Cook  on  Corp.  (5th 
Ed.)  J  492;  1  Clark  &  Mar.  Prlv.  Corp.  | 
271f.  It  is  also  tbe  general  rule  that.  In 
granting  charters  or  authorizing  tbe  creation 
of  corporations  under  general  laws,  tbe  state 
may  expressly  reserve  the  power  oi  altera- 
tion, amendment,  or  repeal,  and  such  reserva- 
tion becomes  a  part  of  the  contract  between 
the  state  and  the  corporation,  and  Is  binding, 
not  only  upon  the  corporation,  but  also  upon 
every  individual  stockliolder.  3  Clark  &  Mar. 
Prlv.  Corp.  i  «31f.  In  the  case  of  Dart- 
mouth College  V.  Woodward,  4  Wheat  (U.  S.) 
518,  4  L.  Ed.  629,  it  was  held  that  the  char- 
ter from  a  state  to  a  private  corporation 
created  a  contract  within  the  meaning  of  the 
federal  Constitution,  forbidding  any  state  to 
pass  any  law  Impairing  the  obligation  of 
contracts,  and  hence  the  federal  Constitution 
prevented  a  change  by  legislative  enactment 
of  a  charter  so  issued.  All  of  tbe  text-writ- 
ers and  all  the  cases  upon  the  subject  agree 
that,  to  avoid  tbe  application  of  the  rule  laid 
down  in  that  case,  many  of  the  states,  either 
by  a  constitutional  or  statutory  provision, 
provided  a  limitation  upon  corporate  power 
by  reserving  tbe  right  to  alter,  amend,  or  re- 
peal the  charters  granted  to  any  corporation, 
or  the  laws  under  which  it  was  created. 
While  the  language  used  in  the  Constitutions 
or  statiites  of  the  various  states  defining  tbe 
resen-ed  power  is  somewhat  different,  yet 
all  the  authorities  agree  tbat  the  purpose 
thereof  was  to  avoid  tbe  application  of  tbe 
rule  announced  in  the  Dartmouth  College 
Case.  In  all  these  Constitutions  and  statutes, 
BO  far  as  we  have  heen  able  to  see,  tbe  reser- 
vation is  as  comprehensive  and  sweeping  an 
is  contained  In  our  Constitution ;  all  of  them 
containing  the  words  "alter,  amend  or  re- 
peal," or  "alter,  repeal  or  suspend,"  or  "al- 
ter or  reiieal,"  or  words  of  like  kind  without 
limitation  or  condition.    Our  Constitution  is : 

"All  laws  relating  to  coii)oratlon8  may  be  al 
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tered,  amended  or  repealed  by  the  Legisla- 
ture, and  all  corporations  doing  business  in 
this  state  may,  as  to  such  business,  be  regu- 
lated, limited  or  restrained  by  law."  In  tbis 
respect  our  Constitution  is  no  broader  than 
tliat  of  other  states.  The  important  question 
is:  Does  the  legislative  enactment  here  in 
question  fail  within  this  resen-ed  power? 

Without  much  reflection  it  might  seem  that 
almost  any  kind  of  legislation  relating  to 
corporations  would  fall  within  the  reserva- 
tion of  such  Constitutions.  But,  again,  all 
the  authorities  agree  that  the  power  reserved 
by  the  various  Constitutions  or  statutes  has 
its  limitation,  and  that  thereunder  certain 
acts  may  be  done  by  the  Legislature  without 
violating  the  federal  Constitution,  forbid- 
ding the  impairment  of  contracts  or  taking 
property  without  due  process  of  law,  while 
certain  other  things  may  not  be  done.  It 
becomes  important,  therefore,  to  inquire  what 
power  Is  reserved  by  these  constitutional  pro- 
visions, and  upon  this  question  we  find  much 
diversity  of  opinion  in  the  cases.  While  it 
is  settled  that  the  power  Is  not  unlimited,  yet 
it  is  very  difficult  to  say  what  its  limitations 
are.  It  has  well  been  stated  by  Clark  & 
Marshall,  in  their  work  on  Private  Corpora- 
tions (volume  3,  §  631f) :  "The  difficulty  has 
been  in  construing  such  a  reservation  and  de- 
termining what  amendments  are  properly 
within  it,  and  on  tbis  question  there  has 
been  some  difference  of  opinion.  There  is 
no  use  trying  to  reconcile  all  the  decisions  on 
this  point,  for  they  are  irreconcilable."  Ref- 
erence, however,  to  the  text-writers  and  the 
cases  will  aid  us  in  determining  whether  the 
legislative  enactment  in  question  does  or 
does  not  fall  within  the  power. 

In  discussing  this  question  the  authors  just 
named,  at  section  631b,  say:  "And  It  Is  equal- 
ly clear  that,  if  the  state  has  not  reserved  the 
power  to  alter,  amend,  or  repeal  the  charter 
of  the  corporation,  or  If,  although  there  is 
such  a  reservation.  It  is  to  be  construed,  as 
is  held  by  most  courts,  as  Intended  merely 
for  tije  protection  of  the  public,  and  not  for 
the  purpose  of  enabling  the  Legislature  to 
change  the  contract  between  the  ooi-poration 
and  its  stockholders,  the  legislature  has  no 
power  to  authorize  a  majority  of  the  stock- 
holders to  bind  the  minority  by  accepting 
such  an  amendment;  for  this  would  be  to 
impair  the  obligation  of  the  contract  be- 
tween the  corporation  and  the  dissenting 
stockholders,  by  forcing  them  Into  a  dllTer- 
ent  contract,  and  therefore  would  be  within 
the  constitutional  prohibition  against  laws 
Impairing  the  obligation  of  contracts.  At 
section  «31f  It  is  further  observed  by  them: 
"The  true  view  is  that  the  power  to  alter, 
amend,  or  repeal  charters  is  reserved  by  the 
state  solely  for  the  purpose  of  avoiding  the 
ciTt'ct  of  the  decision  in  the  Dartmouth  Col- 
ir'ire  Case,  that  the  charter  of  a  cor)><>ration 
Is  a  (•(nitract  between  the  state  and  the  cor- 
purutiuu   within   the   coustitutioual   prohibi- 


tion against  laws  Impairing  the  obligation  of 
contracts,  and  of  enabling  the  state  to  im- 
pose such  restraints  upon  corporations  aa 
the  legislature  may  deem  advisable  for  pro- 
tection of  the  public,  and  not  for  the  purpose 
of  avoiding  the  effect  of  the  doctrine  in  Na» 
tusch  V.  Irving.  Such  power  is  not  reserved 
in  any  sense  for  the  benefit  of  the  corporation, 
or  of  the  majority  of  the  stockholders,  upoa 
any  idea  that  the  Legislature  can  alter  the 
contract  between  the  corporation  and  its 
stockholders,  nor  for  the  purpose  of  enabllns 
it  to  do  so."  And  at  section  275a  they  say 
that,  under  the  reserved  power,  the  Legisla- 
ture may  make  "any  alteration  or  amendment 
in  the  charter  which  will  not  defeat  or  sub- 
stantially impair  the  object  of  the  grant,  or 
rights  of  property  which  have  vested  under 
It,  and  which  the  Legislature  may  deem  nec- 
essary to  secure  either  that  object  or  any 
other  public  or  private  rights.  The  power.  It 
has  been  said,  may  be  exercised  in  all  cases 
and  to  any  extent  to  carry  out  the  original 
purposes  of  the  incorporation,  and  to  secure 
the  due  administration  of  justice  In  regard 
to  the  rights  of  the  creditors  of  the  corpora- 
tion and  the  proper  disposition  of  Its  as- 
sets." 

At  section  501  of  Cook  on  Corporations  (Stb 
Ed.)  it  is  said:  *^he  extent  of  the  power 
of  the  Legislature  to  amend  a  charter  where 
it  has  reserved  that  power,  is  not  yet  fully 
settled,  and  Is  full  of  difficulties.  There  Is 
a  strong  tendency  in  the  decisions,  and  a 
tendency  which  is  deserving  of  the  highest 
commendation,  to  limit  the  power  of  the 
Legislature  to  amend  the  charter  under  this 
reserved  power.  It  should  be  restricted  to 
those  amendments  only  in  which  the  state 
has  a  public  Interest.  Any  attempt  to  use 
this  power  of  amendment  for  the  purpose  of 
authorizing  a  majority  of  the  stockholders 
to  force  ui>on  the  minority  a  material  change 
in  the  enterprise  is  contrary  to  law  anil 
against  the  spirit  of  Justice.  Under  such  re- 
served power  the  Legislature  has  only  that 
right  to  amend  the  charter  which  it  would 
have  had  In  case  the  Dartmouth  College 
Case  had  deckled  that  the  federal  Constitu- 
tion  did   not   apply    to   corixirato   charters. 

♦  ♦  ♦  The  power  to  make  a  new  contract 
for  the  stocklwlders  is  not  thereby  given  to 
the  Legislature.  The  Legislature  may  re- 
peal the  charter,  but  cannot  force  any  stock- 
holder   into    a    contract    against    bis    will. 

•  ♦  *  The  best  view  taken  of  tbis  re- 
served power  of  the  state  is  that  under  it  a 
fundamental  amendment  of  the  charter  does 
not  authorize  a  majority  of  the  stockholders 
to  accept  the  amendment  and  proceed,  but 
that  unanimous  consent  of  the  stodchoiders 
is  necessary." 

Morawetz,  in  his  work  on  Corporations,  at 
section  1097,  says:  "It  was  not  intended  by 
any  reservation  In  a  charter  or  a  general 
law  to  withdraw  the  Legislature  of  a  state 
from  its  properly  legislative  duties,  and  make 
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It  the  arbiter  over  prlyate  rtgbta.  It  Is  not 
the  purpose  of  «  provtelon  of  this  nature  to 
give  the  Legislature  of  a  state  fatherly  con- 
trol over  the  affairs  of  private  corporations. 
The  right  Is  reserved  for  the  benefit  of  the 
public  and  can  be  exercised  only  for  public 
purposes."  And  at  section  1098,  he  says: 
"The  nature  of  a  corporation  Is,  therefore, 
an  lnu>ortant  consideration  In  determining 
the  extent  of  the  reserved  right  of  the  state 
to  alter  or  amend  its  charter.  In  some  cor- 
porations the  public  is  Interested,  and  In 
others  it  Is  not ;  and  the  right  of  Interfering 
in  their  management  varies  accordingly.  The 
Legislature  of  a  state  is  authorized  to  alter 
the  charter  of  a  corjwratlon,  or  Interfere  In 
Its  management,  without  the  consent  of  the 
shareholders,  only  so  far  as  the  welfare  and 
convenience  of  the  public  may  require." 

In  1  Beach  on  Private  Corporations,  f  40, 
It  Is  said  that  under  the  reserved  right  "an 
amendment  must  not  defeat  or  substantially 
Impair  the  object  of  the  grant  or  any  rights 
of  property  vested  under  it,  nor  deprive  the 
Incorporators  of  control  of  the  corporate 
property,  nor  divest  or  Impair  the  rights  of 
the  shareholders  as  between  themselves,  nor 
alter  the  relation  between  the  corporation 
and  subscribers  to  its  stock,  nor  worl:  injus- 
tice to  the  Incorporators  or  to  the  corporate 
creditors." 

In  4  Thompson's  Commentaries  on  the  Law 
of  Corporations,  §  6417,  it  is  said :  "It  may  be 
added  that  there  Is  a  view  to  the  effect  tiiat, 
even  where  the  right  to  repeal  or  alter  a 
charter  has  been  reserved  to  the  Legislature, 
the  right  cannot  be  so  exercised  as  to  Inter- 
fere with  contract  rights  subsisting  between 
the  coriioratiou  and  its  stockholders.  The 
theory  is  that,  while  the  Legislature  may 
alter  and  amend  charters,  yet  It  cannot  com- 
pel dissenting  stockholders  to  accept  such  al- 
terations and  amendments;  In  other  words, 
it  cannot  force  them  into  a  new  contract  into 
which  they  did  not  agree  to  enter." 

Black,  in  bis  work  on  Constitutional  Law, 
at  page  535,  says:  "This  power  may  be  re- 
served in  the  particular  charter  Itself;  but 
it  is  equally  effective  If  the  state  Constitu- 
tion or  a  statute,  in  force  when  the  charter 
Is  granted,  reserves  to  the  Legislature  tlie 
right  to  revoke  or  modify  it  In  the  latter 
case,  the  reservation  becomes  a  part  of  the 
contract  But  the  exercise  of  tills  power 
must  be  reasonable,  and  must  have  relation 
to  the  original  nature  and  scope  of  the 
chatter.  It  cannot  be  employed  as  a  means 
of  forcing  the  corporation  into  enterprises 
not  contemplated  by  the  charter,  nor  to  de- 
prive the  corporators  of  their  property,  nor 
to  abridge  the  lawful  rights  of  the  stock- 
holders." 

Spelling,  in  his  work  on  Private  Corpora- 
tions, at  section  1028,  says:  "But  the  effect 
of  such  rcRcrvntlons  Is  not  as  far-reacliing 
and  impoi-tatit  ii»  might  Iw  supposed  -witliout 
doe   reHectloD.    The    contract  between   the 


state  and  the  corporation  wltb  respect  to 
the  grant  of  the  franchise  of  being  a  cor- 
poration is  of  little  significance  In  compari- 
son with  the  innumerable  collateral  agree- 
ments depending  upon  the  exercise  of  the 
franchise  and  into  which  the  express  and 
Implied  terms  of  the  ctiarter  become  Incor- 
porated. No  reservation  of  amendment  and 
alteration,  however  broad  and  sweeping,  will 
authorize  a  disturbance  of  vested  rights  or 
take  away  or  divest  corporate  funds  with- 
out compensation  or  due  process  of  law." 

In  Looker  v.  Maynard,  179  U.  S.  46,  21 
Sup.  Ct  21,  45  L.  Ed.  79,  in  speaking  of  the 
effect  of  the  reservation,  the  court  says  the 
power  may  be  exercised  by  the  Legislature 
when  it  will  "not  defeat  or  substantially  Im- 
pair the  object  of  the  grant,  or  any  right 
vested  under  the  grant  and  which  the  Legis- 
lature may  deem  necessary  to  carry  into 
effect  the  purpose  of  the  grant  or  to  protect 
the  rights  of  the  public  or  of  the  incorpora- 
tion, its  stockholders  or  creditors,  or  to  pro- 
mote the  due  administration  of  Its  affairs." 

In  1  Rose's  Notes  on  United  States  Re- 
ports, p.  942,  it  is  said:  "In  many  of  the 
cases,  the  purpose  of  the  legislation  attempt- 
ed under  the  reserve  power  is  the  taking 
away  of  something — whether  a  franchise, 
power,  privilege  or  Immunity — which  the  cor- 
poration has  hitherto  enjoyed.  •  •  •  Un- 
der the  reserve  power  the  state  »  •  • 
may  take  away  or  It  may  modify  that  which 
it  has  granted.  But  tliat  is  all.  Property 
acquired  during  the  exercise  of  these  pow- 
ers it  may  not  divest,  contracts  already  ex- 
ecuted It  may  not  annul,  acta  lawful  when 
committed  It  may  not  afterwards  punish, 
taxes  thus  remitted  It  may  not  afterwards 
exact,  and  the  legislation  thus  attempted 
must  lie  prospective  and  not  retrospective  In 
its  operation.  This  principle  has  been  very 
clearly  stated  by  several  of  the  most  eminent 
of  the  members  of  the  Supreme  Court  of  the 
United  States" — citing  numerous  authorities 
from  that  court 

In  Re  Newark  Library  Ass'n,  64  N.  3.  Law, 
217,  43  Atl.  435,  It  was  held  that  the  power 
reserved  to  alter,  sus|)end,  and  repeal  re- 
lates to  those  matters  which  concern  the 
public,  and  not  to  the  mode  of  controlling 
the  affairs  of  the  stockholders  inter  sese. 
Thereunder  it  was  held  the  Legislature  may 
alter  or  repeal  the  charter  and  extinguish  the 
coi-porate  existence  of  the  association,  but 
that  the  Legislature  was  witliout  power  to 
take  away  from  the  shareholders  the  prop- 
erty which  they  liad  acquired  during  its 
existence,  or  to  affect  or  change  the  rights 
of  the  sto<k''oi(iers  as  among  themselves. 
To  tlie  sanio  (.il'cct  is  Pronlck  v.  Spirits  Dis- 
tributing Co.,  58  N.  J.  Bq.  97,  42  Atl.  586: 
and  In  the  case  of  Intiso  v.  Ix>an  Ass'n,  68 
N.  3.  Law,  588,  53  Atl.  206,  It  was  held  that 
the  power  of  alteration,  amendment,  or  re- 
peal, which  tlie  state  reserved  in  Its  grant  of 
permissive  in<-oriK)ration,  "has  no  effwt  uiKin 
contract  relations  arising  from  membership," 
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and  that  It  was  not  competent  for  the  Leg- 
islature to  Impair  the  obligation  of  such  a 
contract  In  the  case  of  Zabriskie  v.  Hack- 
ensack  &  N.  Y.  R.  B.  Co..  18  N.  J.  Eq.  1T8, 
90  Am.  Dec.  617,  approvingly  quoted  by  all 
the  text--wrlter8,  the  court.  In  speaking  of  the 
reserve  power,  says:  "The  object  and  pur- 
pose of  these  provisions  are  so  plain,  and 
so  plainly  expressed  In  the  words,  that  it 
seems  strange  that  any  doubt  could  be  rais- 
ed concerning  It  It  was  a  reservation  to 
the  state,  for  the  benefit  of  the  public,  to  be 
exercised  by  the  state  only.  The  state  was 
making  what  had  been  decided  to  be  a  con- 
tract, and  It  reserved  the  power  of  change, 
by  altering,  modifying,  or  repealing  the  con- 
tract Neither  the  words,  nor  the  circum- 
stances, nor  apparent  objects  for  which  this 
provision  was  made,  can,  by  any  fair  con- 
struction, extend  it  to  giving  a  power  to  one 
part  of  the  corporators  as  against  the  other, 
which  they  did  not  have  before." 

In  the  case  of  Snook  v.  Ga.  Improvement 
Co.,  83  Ga.  61,  9  S.  E.  1104,  it  was  said  by 
the  court:  "It  Is  also  held  that  the  charter 
of  a  corporation  Is  a  contract  of  a  dual 
character:  First,  a  contract  between  the 
state  which  grants  the  charter  and  the  cor- 
poration; and,  secondly,  a  contract  between 
the  corporation  and  its  membei-s.  And  while 
the  state,  if  It  reserves  the  power  to  do  so, 
can  alter  and  amend  the  charter,  and  the 
corporation  Itself  cannot  object  to  the  altera- 
tion or  amendment,  yet  the  state  has  no  pow- 
er to  make  any  material  or  essential  altera- 
tion In  the  contract  between  the  members 
themselves  and  the  corporation." 

From  the  texts  and  the  cases  it  will  be 
seen  that  under  the  reservation  the  state  is 
not  only  unauthorized  to  alter  or  amend 
charters  of  existing  corporations  in  such  a 
way  as  will  change  the  fundamental  charac- 
ter of  the  coriKjration,  Impair  the  object  of 
the  grant  or  rights  vested  thereunder,  but 
it  is  also  unauthorized  to  alter  or  amend 
them  In  such  a  way  as  will  impair  the  con- 
tractual relations  or  rights  of  the  stockhold- 
ers among  themselves,  or  between  the  cor- 
poration and  its  stockholders;  and  it  will  al- 
so be  seen  that  under  the  reserved  power  the 
Legislature  has  only  the  right  to  amend  the 
charter,  or  laws  with  respect  thereto,  which 
It  would  have  had  In  the  event  it  had  been 
decided  in  the  Dartmouth  College  Case  that 
the  federal  Constitution  did  not  apply  to  cor- 
porate charters.  The  Dartmouth  College 
Case  did  not  call  in  question  nor  involve  any 
right  or  relation  of  the  corporators  among 
themselves.  It  involved  only  the  relation 
of  the  corporation  and  the  state.  With- 
out the  reservation  it  was  held  that  even 
such  relation  cannot  be  changed  without  do- 
ing violence  to  the  federal  Constitution.  Be- 
cause of  the  reserved  power  the  state  may 
DOW  amend  or  alter  the  charter,  so  far  as 
affecting  the  contract  with  Itself,  and  so 
long  as  it  docs  not  change  tlie  fundnmentnl 
character  of  the  corporation  or  Impair  any 


vested  rights  acquired  thereunder.  But,  as 
stated  by  the  authorities,  the  right  is  reserv- 
ed for  the  benefit  of  the  state  and  of  the  pub- 
lic and  for  public  purposes.  The  power  can 
only  be  exercised  to  the  extent  that  the  state 
is  interested.  It  can  alter  or  modify  any 
right  privilege,  or  Immunity  granted  by  It 
It  cannot,  however,  reach  out  and  Impair 
the  obligations  of  contracts  existing  between 
the  corporation  and  its  members,  or  among 
the  corporators  themselves,  any  more  than 
it  can  impair  the  obligations  of  contracts 
existing  between  other  Individuals.  Undoubt- 
edly It  may  repeal  the  charter,  or  all  laws 
under  which  it  was  granted,  and  may  take 
away  altogether  the  franchise  and  privileges 
granted  under  It.  The  exercise  of  such 
iwwers  pertain  directly  to  its  contract,  and 
was  expressly  reserved  to  the  state,  and  with 
reference  to  which  every  stockholder  sub- 
scribed for  or  purchased  his  stock.  So,  un- 
der the  reserved  power,  the  Legislature  may 
make  such  reasonable  amendments  or  altera- 
tions as  It  may  deem  necessary  to  carry  into 
eCFect  the  purposes  of  the  grant,  or  to  pro- 
tect the  rights  of  the  public,  or  of  the  In- 
corporation and  Its  stockholders,  or  to  pro- 
mote the  due  administration  of  its  affairs, 
when  such  amendments  or  alterations  will 
not  defeat  or  substantially  impair  the  object 
of  tile  grant  or  any  vested  rights.  Inde- 
pendent of  the  reservation  there  are  many 
things  which  the  state  may  do  in  the  exer- 
cise of  its  police  powers  towards  regulating 
and  restricting  corporate  powers  and  func- 
tions. When  reasonably  exercised,  such  leg- 
islative enactments  do  not  fall  within  the 
prohibition  of  the  federal  Constitution. 

Bearing  in  mind  that  the  corporate  char- 
ter Is  a  dual  contract— one  between  the  state 
and  the  corjwratlon  and  its  stockholders, 
the  other  between  the  corporation  and  Its 
stockholders — and  that  under  the  reserved 
Ijower  the  state  may  alter  or  amend  the 
former,  but  not  the  latter,  the  question  Is: 
Under  which  do  the  legislative  enactment  of 
1903  and  the  action  taken  by  the  majority 
of  the  stockholders  fall?  We  are  of  the 
opinion  that  they  do  not  pertain  to  any  right, 
privilege,  or  Immunity  which  the  state  had 
granted  to  the  corporation  or  to  its  stock- 
holders, and  that  the  action  by  such  stock- 
holders in  no  wise  affected  or  was  related 
to  the  contract  existing  between  the  state  and 
the  corporation.  It  merely  pertains  to  and 
affects  the  contract  existing  among  the  stock- 
holders themselves.  Neither  the  enactment 
nor  the  stockholders'  amendment  of  the  ar- 
ticles purport  to  be  for  the  benefit  of  the 
creditors  or  for  the  benefit  of  the  public. 
Thereimder  no  right  or  privilege  In  favor  of 
creditors  or  the  public  Is  created,  and  there- 
under no  creditor  could  assert  any  right  or 
claim  that  could  not  have  been  asserted  by 
him  prior  to  the  enactment.  In  the  original 
articles  of  Incorporation  each  stockholder 
agriwl,  one  with  the  other,  that  hia  full- 
paid  capital  stock  should  be  nonassessable 
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This  provision  might  bare  been  omitted  or 
inserted  as  the  corporators  saw  fit  to  agree 
among  tbemselTes.  Neither  the  state  nor 
the  pnbllc  were  concerned,  whether  they 
agreed  upon  one  or  the  other.  No  franchise 
or  privilege  granted  by  the  state  to  the  de- 
fendant or  its  members  was  dependent  upon 
this  provision.  The  same  grant  franchise, 
and  privileges  would  hav«  been  granted  had 
the  provision  been  omitted.  Had  it  l>een 
omitted,  no  otlier  or  greater  liability  would 
have  been  created  In  favor  of  creditors  or 
the  public  than  was  created  by  its  insertion. 
Such  a  stipulation  did  not,  then,  in  any  wise 
pertain  to  the  contract  t>etweai  the  state 
and  the  corporation.  It  was  manifestly  in- 
tended to  concern  and  fix  the  reciprocal 
rights  of  the  stockholders  among  themselves, 
and  to  place  a  limit  upon  tlte  amotmt  of 
money  or  capital  ttiat  each  was  required  to 
put  into  the  enterprise  and  contribute  to  the 
corporation.  The  whole  consideration  for 
the  agreement  that  no  further  contribution 
of  capital  to  the  corporation  should  be  ex- 
acted was  the  mutual  promise  of  the  stock- 
holders, the  one  to  the  other.  Neither  the 
state  nor  the  public  bad  anything  to  do  witli 
it,  nor  was  either  in  any  wise  concerned 
therewith.  The  corporators  had  the  un- 
doubted rlgbt,  as  among  themselves,  to  stipu- 
late and  agree  as  to  the  extent  of  their  con- 
tributions. Each  corporator  bad  the  right  to 
determine  for  himself  the  amount  of  money 
or  capital  he  would  contribute  to  the  enter- 
prise and  risk  in  the  business.  No  subsoril)- 
er  or  purchaser  of  stock  could  legall.v  be 
made  to  contribute  to  the  corporation  more 
than  he  agreed  to  contribute.  Each  had  the 
legal  right  to  have  such  contribution  measur- 
ed by  the  terms  of  his  agreement  and  by  the 
laws  In  force  at  the  time  of  its  execution. 
To  permit  the  Legislature  to  confer  author- 
ity upon  any  number  of  stockholders  less 
than  the  whole  to  bind  a  dissenting  minority 
to  another  and  a  different  agreement  in  such 
respect  is  to  force  them  into  a  contract 
which  they  never  made  and  which  they  are 
not  willing  to  make.  To  do  so  Is  to  confer 
the  power  on  the  majority  to  determine  the 
amount  of  contributions  that  each  stocliholder 
is  required  to  make.  If  In  the  face  of  the 
contract  as  here  made  by  the  corporators  the 
majority  may  legally  authorize  the  board  of 
directors  to  levy  one  assessment,  they  may 
authorize  it  to  levy  an  unlimited  number 
of  assessments,  restricted  only  as  such  ac- 
tions may  be  questioned  by  bad  faith.  In 
that  respect  a  stockholder  Is  placed  In  a 
worse  position  than  tliat  -arising  from  a  mere 
partnership,  from  which  he  may  withdraw  at 
any  time  and  demand  a  distribution  of 
assets.  But  here,  if  the  action  of  the  ma- 
jority shall  be  iiplield,  a  dissicutlng  minority 
.may  be  required  to  contribute  additional 
.capital  to  the  cori)oration  iudeflnitely,  or,  on 
their  failure  so  to  do,  suflTei-  an  involuntarj' 
.alienation  of  their  fuU-imld  capital  stock, 
which  is   their  private  property,   and  for- 


feit all  right  to  participate  in  the  distribu- 
tion of  the  assets.  The  exercise  of  such  a 
power  is  something  which  afifects  the  very 
core  of  the  contractual  relations  of  the  stock- 
holders among  themselves;  and  a  legislative 
enactment  which  confers  such  a  power  is, 
in  our  judgment,  an  impairment  of  the  obli- 
gation of  a  contract  which  is  protected  by 
the  federal  Constitution. 

We  are.  however,  cited  to  cases  where  It 
has  been  held  that  it  was  competent  for  the 
Legislature,  under  the  reserved  power,  to 
impose  on  the  corporators  a  statutory  Individ- 
ual liability  for  the  future  debts  and  obli- 
gations of  the  corporation,  when,  under  the 
charter  as  originally  granted,  no  such  liabil- 
ity was  imposed,  and  that  such  legislation 
does  not  impair  the  obligations  of  contracts, 
within  the  meaning  of  the  federal  Constitu- 
tion; and  hence  it  is  argued  that,  if  such  a 
change  or  alteration  of  the  charter  by  legis- 
lative enactment  is  not  forbidden,  such  leg- 
islation as  was  here  attempted  and  such 
action  as  was  here  taken  by  the  majority 
are  likewise  not  forbidden.  We  are  not 
disiMsed  at  this  time,  nor  is  it  necessary, 
to  question  tlie  correctness  of  such  rulings. 
In  principle,  however,  we  perceive  a  marked 
distinction  between  the  exercise  of  such  pow- 
er and  the  one  here  in  question.  Undoubted- 
ly, if  it  were  competent  for  the  Legislature  to 
create  such  an  individual  statutory  liability, 
it  would  be  competent  for  it  to  create  a  mere 
stock  liability  for  the  future  debts  and  ob- 
ligations of  the  cori'oration.  But  the  exercise 
of  sxich  a  power  pertains  directly  to  the 
very  franchise  and  Immunity  granted  by  the 
state,  and  directly  relates  to  and  affects 
the  contract  existing  l)etween  the  state  aud 
the  corporation  and  Its  stockholders.  Among 
others,  one  of  the  principal  objects  of  per- 
sons forming  private  business  corporations 
is  to  obtain  and  have  granted  to  them  au 
Immunity  from  personal  or  Individnal  lia- 
bility for  the  debts  and  obligations  resulting 
from  the  conduct  of  the  business  carried  on 
by  the  corporation,  and  to  avoid  the  personal 
and  individual  liabilities  usually  growing 
out  of  the  relation  of  a  mere  partnership. 
Such  an  immunity  is  generally  granted  to 
members  of  most  private  business  corpora- 
tions and  of  some  quasi  public  coriiorations. 
As  the  authorities  say,  this  limited  liability 
is  a  part  of  the  corporate  privilege  conferred 
by  the  state,  and  the  right  to  repeal  the 
franchise  itself  Includes  the  right  to  repeal 
any  part  of,  or  altogether,  the  franchise  or 
privilege  of  limited  or  nonpersonal  liability. 
The  immunity  of  such  liability  to  the  corpo- 
rators existed  in  the  first  instance  only  be- 
cause the  state  had  granted  it  to  them,  aud 
what  it  has  granted  it  may,  under  its  re- 
served power,  take  away  or  modify. 

But  the  Legislature  lias  not  undertaken  to 
repeal,  modify,  or  alter  any  immunitj-  or  11a- 
i)ility  of  any  kind  theretofore  granted  by  it 
to  the  nionihers  of  tlie  defendant  corpora- 
tion.   No  now  or  different  liability  in  such 
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respect  was  created,  either  by  tbe  state  or 
by  tbe  amendment  attempted  to  be  made 
by  two-thlrda  of  the  stockholders.  What  the 
Legislature  attempted  to  do  was  to  confer  the 
power  upon  two-thirds  of  the  stoclcholders  to 
amend  the  articles  in  any  particular  (re- 
stricted only  so  as  not  to  create  a  personal 
or  individual  liability  of  the  stockholders  nor 
alter  the  alleged  purposes  of  the  corpora- 
tion, nor  diminish  the  capital  stock  below  a 
certain  amount),  even  to  the  extent  of  chang- 
ing the  very  contract  existing  amcMig  the 
stockholders  themselves  and  by  which  their 
reciprocal  rights  became  vested  and  defined; 
and  what  two-thirds  of  the  stockholders  did 
by  way  of  amendment  was  the  making  of 
such  a  change.  What  they  did  was  not  an 
alteration  or  modification  of  their  relation  to 
the  state  or  the  doing  of  something  for  its 
benefit,  but  was  an  attempt  to  compel  con- 
tributions of  additional  capital  to  the  cor- 
poration for  the  benefit  of  the  corporation 
Itself,  and  for  mere  corporate  purposes. 
When  the  Legislature  by  law  declares  that 
corporators  of  existing  corporations  shall  in- 
dividually be  liable  to  creditors  for  future 
debts,  or  their  stock  shall  be  liable  therefor, 
or  their  liability  shall  be  proportional  to  the 
extent  of  stock  held  by  them,  such  legislation 
Is  something  which  does  not  aftect  some  mere 
relation  existing  among  the  stockholders 
themselves,  but  directly  affects  their  relation 
to  the  state,  and  directly  relates  to  the  Im- 
munity which  the  state  Itself  had  theretofore 
granted  to  the  corporators.  Such  alteration 
creates  a  right  in  favor  of  creditors  which 
could  be  enforced  by  them  against  the  cor- 
porators. Of  course,  with  such  an  altera- 
tion of  the  contract,  and  with  such  inceased 
burdens  Imposed  upon  the  corporators,  they 
would  not  be  compelled  to  continue  the  cor- 
porate existence,  but  they  would  have  the 
right  to  dissolve  the  corporation  and  to  have 
Its  assets  distributed.  Wliether  a  majority 
of  the  stockholders  could  accept  such  an 
amendment  or  alteration,  though  It  relates 
alone  to  the  contract  existing  between  the 
stockholders  and  tbe  state,  so  as  to  bind  a 
dissenting  minority,  we  need  not  here  con- 
sider. The  authorities  generally  are  to  the 
effect  that  a  majority  of  the  stockholders  are 
not  authorized  to  accept  a  fundamental 
amendment  of  a  charter  and  proceed,  but  un- 
animous consent  of  tbe  stockholders  is  neces- 
sary. They  somewhat  differ  as  to  what 
amendments  are  regarded  as  fundamental, 
and  what  merely  governmental  and  adminis- 
trative. But  authorizing  the  levying  of  as- 
sessments to  obtain  Involuntary  contributions 
of  additional  capital  merely  for  corporate 
benefit  and  purposes  is  something  which  only 
affects  tbe  relation  of  the  stockholders  among 
themselves,  and  alone  affects  their  agreement 
with  respect  to  contributions  of  capital  to  the 
corporation.  Such  an  amendment,  therefore, 
stands  upon  a  different  footing.  The  one, 
where  a  statutory  liability  for  tbe  future 


debts  and  obligations  of  the  corporation  Is 
Imposed  upon  the  corporators,  pertains  to 
the  contract  existing  between  them  and  the 
state,  which  Is  within  the  power  of  tbe  Legis- 
lature to  alter  or  amend,  and  the  other  re- 
lates only  to  tbe  contract  existing  among  the 
corporators  themselves,  wbicb  tbe  state  may 
not  materially  alter  or  modify. 

We  have  not  been  cited  to  any  cases  where 
the  specific  question  before  us  was  directly 
Involved,  except  the  cases  of  Enterprise  Ditch 
Co.  v.  Moffit,  58  Neb.  642,  79  N.  W.  560,  45 
L.  R.  A.  647,  76  Am.  St.  Rep.  122,  and  Gard- 
ner V.  Hope  Ins.  Co.,  9  R.  L  194,  11  Am.  Rep. 
238.  In  the  Nebraska  case,  under  a  con- 
stitutional provision  reserving  to  the  state 
the  right  to  alter  from  time  to  time  and  to 
repeal  all  laws  relating  to  corporations,  it 
was  held  that  "tbe  fully  paid-up  stock  of  a 
corporation  Is  tbe  personal  property  of  tbe 
owner,  and  the  articles  of  Incorporation  and 
laws  of  the  state  are  elemental  of  the  con- 
tract existing  between  the  corporation  and 
tbe  owner  of  stock,  and  may  not  be  so 
amended  by  Liegislative  enactment  as  to  make 
the  paid-up  stock  subject  to  an  assessment 
or  general  or  specific  assessments,  and  for- 
feitable, or  subject  to  summary  sale  by  the 
corporation,  for  tbe  nonpayment  of  such  as- 
sessment." To  do  so,  the  court  says,  "would 
Involve  too  violent  an  Invasion  of  property 
and  contract  rights."  This  case  Is  cited  by 
Mr.  Cook  in  bis  work  on  Corporations  (Bth 
Ed.),  at  section  497.  where  he  approvingly 
states  the  rule,  announced  In  that  case,  that 
"a  statute  which  authorizes  an  additional 
assessment  upon  existing  paid-up  stock  is 
unconstitutional."  In  the  Rhode  Island  case 
the  court  seems  to  hold  a  contrary  doctrine, 
though  in  that  case  it  is  not  made  to  appear 
that  the  full-paid  capital  stock  was  made  non- 
assessable by  the  original  articles  of  Incor- 
poration, and  In  that  respect  the  case  may  be 
distinguishable  from  the  Nebraska  ease  and 
tbe  case  at  bar.  But,  conceding  that  the  hold- 
ing of  the  Rhode  Island  court  is  contrary  to 
that  of  the  Nebraska  court,  we  think  the  lat- 
ter Is  more  In  the  line  with  the  general  prin- 
ciples of  law  as  stated  by  the  text-writers. 

In  the  discussion  of  the  question  it  baa 
been  said  by  counsel  that  tbe  rule  announced 
by  the  Nebraska  court  deprives  the  majority 
of  tbe  management  of  tbe  corporate  property 
and  of  tbe  control  of  mere  administrative 
policies,  and  prevents  the  Legislature  from 
making  needful  legislation  with  respect  there- 
to. We  do  not  think  so.  Tbe  doctrine  an- 
nounced is  no  infringement  of  tbe  exercise 
of  such  powers.  Independently  of  the  resery- 
ed  power  and  of  the  legislative  enactment,  a 
majority  of  a  corporation  may  determine  the 
management  of  the  corporate  property,  ad- 
minister the  affairs  of  the  corporation,  and 
control  the  conduct  of  its  business.  The 
amendment  was  not  essential  to  the  proper 
exercise  of  such  powers.  When  counsel  for 
respondent  in  effect  concede,  as  they  do^  that 


Digitized  by 


Google 


Utah) 


GARBY  V.  ST.  JOE  MINING  CO. 


377 


the  action  taken  by  the  majwlty  was  un- 
authorized, but  for  the  legislatiTe  enactment 
of  1903,  they  In  effect  concede  that  the  action 
talceu  by  such  stockholders  was  something 
more  than  the  exercise  of  mere  administra- 
tive functions ;  and  it  Is  quite  clear  that  the 
action  BO  taken  was  not  administrative.  U 
-was  not  confined  to  the  management  of  thu  ' 
corporation,  or  of  its  property,  or  to  the 
administration  of  Its  affairs;  but  it  extend- 
ed to  the  management  of  tbe  private  affairs 
and  property  of  the  corporators.  It  amount- 
ed to  a  compulsion  of  contributions  for  cor- 
porate purposes,  and  to  an  invasion  of  tbe 
agreement  which  tbe  stockboiders  had  made 
among  themselves  that  no  further  or  addi- 
tional contribution  should  be  exacted  beyond 
the  full-paid  capital  stock,  and  a  fundamental 
change  of  their  contract  in  that  respect  The 
amount  of  capital  which  the  corporators 
were  willing  and  had  agreed  to  contribute 
and  risk  In  the  enterprise  was  fundamentally 
as  important  under  their  contract  as  was 
the  stipulation  with  reference  to  the  nature 
of  the  business  to  be  carried  on  by  the  cor- 
poration. It  cannot  be  said  that  changing 
tbe  nature  of  tbe  corporation  or  tbe  char- 
acter of  its  business  is  fundamental  and  can- 
not be  accomplished  without  the  consent  of 
all  tbe  stockholders ;  but  another  and  equally 
important  stipulation  In  the  articles  of  in- 
corporation relating  to  the  contributions  of 
capital  for  corporate  purposes  to  be  exacted 
from  the  corporate  members  is  nonessential 
and  uonfundauiental.  It  must  be  conceded 
that  tbe  full-paid  capital  stock  became  tbe 
private  property  of  the  stockholder.  As  be- 
tween himself,  the  corporation,  and  his  co- 
corporators,  he  paid  the  full  consideration 
therefor,  and  paid  all  that  was  agreed  by 
him  to  be  paid.  To  now  say  that  the  Legis- 
lature, in  face  of  such  an  agreement  as  was 
here  made  by  the  corporators,  may  authorize 
a  majority  to  compel  a  dissenting  minority  to 
buy  it  over  again,  not  only  once,  but  as  many 
times  as  they  may,  in  good  faith,  determine, 
by  the  enforcement  of  additional  contribu- 
tions of  capital  for  mere  coriwrate  purposes, 
and  to  make  a  sale  of  their  stock,  resulting  in 
a  forfeiture  of  all  their  rights  and  equities 
In  and  to  the  assets  of  the  corporation.  If  thi 
unwilling  members  do  not  see  fit  to  yield  to 
such  compulsion,  is  conferring  a  power  which 
gives  to  the  majority  tlie  absolute  dominion 
over  the  private  property  of  the  stockhold- 
ers, permits  a  disturbance  of  vested  rights, 
and  the  impairment  of  contract  obligations, 
within  the  protection  of  the  federal  Constitu- 
tion. 

A  further  argtiment  is  made  by  counsel 
that  If  a  corporation  becomes  indebted  when 
It  has  no  funds  in  Its  treasury  to  discbarge 
the  Indebtedness,  and  if  the  levy  of  an  assess- 
ment such  as  was  here  attempted  Is  not  per- 
missible, the  wliole  of  the  corporate  property 
may  lie  sold  on  execution  sale,  and  tlint  by 
reason  of  such  Involuntary  alienation  tlie  un- 
willing members,  as  well  as  all  other  mem- 


bers, are  forced  to  part  with  all  their  hold- 
ings and  equities.  The  argument  points  to 
matters  of  mere  utility,  not  to  the  rights  of 
tbe  stockholders.  >ybetber  an  execution  sale 
of  the  corporate  property  In  satisfaction  of 
corporate  debts  may  or  may  not  produce  a 
more  serious  result  than  enforcing  contribu- 
tions from  the  corporate  members  is  beelde 
the  question.  Every  stockholder  has  a  vest- 
ed equity  in  and  to  the  assets  of  tbe  corpora- 
tion. Tbe  value  of  bis  equity  Is  dependent 
upon  the  value  of  corporate  assets  and  tbe 
extent  of  corporate  liabilities.  Dependent  up- 
on such  facts,  the  value  of  his  equity  may  be 
much  or  little.  But,  whatever  It  may  be,  his 
right  to  participate  in  the  distribution  of  the 
assets,  when  the  corporate  property  has  been 
sold  on  execution.  Is  not  disturbed,  nor  is  be 
compelled  to  personally  contribute  to  the  pay- 
ment of  the  corporate  debts.  So,  If  a  cor- 
poration becomes  Insolvent,  it  may  go  into 
liquidation ;  but  the  individual  members  and 
stockholders  are  uot  bound  to  pay  such  in- 
debtedness, except  out  of  the  assets.  In  such 
case  a  new  corporation  may  be  formed,  by 
contribution  of  new  capital,  for  the  purpose 
of  taking  over  the  assets  of  the  Insolvent  cor- 
poration and  paying  its  debts.  But  it  would 
be  entirely  optional  with  each  member  of 
the  insolvent  corporation  whether  be  entered 
such  new  corporation.  It  can  at  once  be 
seen  that  be  cannot  be  compelled  to  do  so 
against  bis  will.  Now,  the  members  of  the 
Insolvent  corporation  could  in  effect  accom- 
plish the  same  result  as  could  t>e  accomplish- 
ed by  the  formation  of  a  new  corporation  and 
the  contribution  of  new  capital,  by  making 
voluntary  contributions  of  new  capital  to  tbe 
Insolvent  corporation.  But  the  dissenting  cor- 
porators cannot,  contrary  to  the  agi'eement 
as  here  made  by  them,  be  forced  to  make 
such  contributions  against  their  will,  any 
more  than  they  can  be  forced  against  their 
win  into  a  new  con)oratlon.  When,  there- 
fore, a  majority  seek  to  compel  additional 
contributions  to  a  corporation  for  corporate 
purposes  from  a  dissenting  minority,  when 
by  tlie  terms  of  their  original  agreement  such 
contributions  cannot  be  exacted,  they  in  effect 
seek  to  force  them  into  a  new  corporation. 
This  neither  the  Legislature  nor  a  majority 
are  authorized  to  do. 

It  may  be  true,  as  was  suggested  by  coun- 
sel, that  in  many  Instances  it  may  be  wise 
and  expedient  for  corjwrators  to  make  ad- 
ditional contributions  of  capital  to  discharge 
corporate  Indebtedness,  so  as  to  preserve  the 
corporate  property,  or  to  make  such  contribu- 
tions for  the  successful  conduct  of  the  busi- 
ness. But  that  is  something  which  tbe  cor- 
porators should  consider  when  they  make 
their  contracts.  Courts  are  organized  to  en- 
force contracts  as  made,  unless  they  contra- 
vene good  morals  or  public  policy.  They  can- 
not create  new  contracts,  nor  can  they  permit 
the  parties  themselves  to  do  so  without  the 
consent  of  nil,  upon  any  theory  that  the 
original  contract  was  not  tbe  most  beneficial 
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or  advantageous,  or  that  the  enterprise  con- 
templated by  the  terms  of  the  contract  can- 
not be  successfully  operated  nnder  It.  By 
their  solemn  agreement  the  parties  have  here 
dediied  and  limited  their  contributions  of 
capital  to  the  corporation  for  corporate  pur- 
poses. Such  a  fundamental  and  material 
stipulation  in  their  contract  cannot  be  chang- 
ed by  the  Legislature,  nor  can  it  confer  power 
upon  a  majority  of  the  stoctcboiders  to  do  so 
without  violating  the  federal  Constitution. 
No  one  contends  that  the  individual  members 
of  a  corporation  are  liable  for,  nor  are  they 
legally  bound  to  assume  or  pay,  the  debts  or 
obligations  of  the  corporation.  Until  the  Leg- 
islature shall  by  law  declare  that  such  a  lia- 
bility Is  Imposed,  which  it  has  not  yet  done, 
it  does  not  lie  within  the  iwwer  of  a  majority 
to  reach  into  the  private  pockets  of  a  dis- 
senting minority  to  comi)eI  such  payments, 
and  then  seek  to  justify  such  action  because 
a  greater  calamity  may  overtake  them  as  a 
result  of  an  execution  sate. 

The  questions  as  to  whether,  under  the 
enactment  of  1903,  two-thirds  of  the  stock- 
holders, or  a  majority,  under  the  enactment 
of  1905,  are  legally  empoweretl  to  authorize 
a  levy  of  as-sessments  on  full-paid  capital 
stock  against  a  dissenting  minority  when  the 
original  articles  place  no  prohibition  on  the 
levying  of  assessments,  or  contain  no  stipula- 
tion on  the  subject,  or  the  extent  that  such 
stockholders  of  corporations  organized  since 
the  enactments  are  legally  authorized  to 
amend  the  articles  so  as  to  make  such  stock 
assessable,  are  not  now  before  us.  Confined 
to  the  question  which  Is  before  us,  we  think 
the  demurrer  ought  to  have  been  overruled. 

The  judgment  of  the  court  below  is  there- 
fore reversed,  and  the  trial  court  directed  to 
reinstate  the  case,  to  overrule  the  demurrer, 
to  permit  the  defendant  to  answer,  if  U  is  so 
advised,  and,  pending  the  action,  to  restrain 
the  defendant  as  prayed  In  the  complaint 
Costs  to  appellant. 

Mccarty,  C.  J.,  and  FRICK,  J.,  concur. 

On  Rehearing. 

FRICK.  J.  A  rehearing  is  requested  In 
this  case  upon  substantially  tlie  following 
grounds:  It  Is  urged  that  the  court  erred  in 
Its  Interpretation  of  the  constitutional  provi- 
sion in  which  the  right  to  alter,  amend,  and 
repeal  the  laws  affecting  corporations  is  re- 
served by  the  state;  that  the  decision  is  in- 
consistent, in  that  It  in  effect  authorizes  a 
change  of  the  laws  with  respect  to  some  of 
the  contractual  rights  of  a  corporation,  while 
It  denies  this  right  as  to  others;  that  the 
court  erred  In  holding  that  the  right  to  al- 
ter and  amend  the  laws  is  limited  to  such 
matters  only  in  wlii.  the  state  Is  Interested; 
and,  finally,  that  the  court  erred  in  holding 
that  neither  the  state  nor  the  public  were 
interested  in  the  amendment  Involved  in 
this  case. 

Viewing  the  question  from  the  standpoint 


of  counsel,  their  argument  In  support  of  the 
petition  for  a  rehearing  is  a  learned  and  able 
exposition  of  that  side  of  the  question.  We 
are  not  persuaded,  however,  that  their  con- 
clusions are  sound.  It  is  urged  that  we  are 
Inconsistent  in  holding  that  under  the  res- 
ervation the  state  may  alter  or  amend  some 
of  the  provisions  of  a  charter,  but  may  nut  do 
so  as  to  others.  In  our  original  opinion  we 
endeavored  to  make  clear  that  the  charter 
forms  the  basis  of  a  contract  between  the 
state  and  the  corporation,  as  well  as  a  con- 
tract between  the  corporation  and  the  stock- 
holders. We  held  that  the  Legislature,  un- 
der the  reservation,  may  alter  or  amend  the 
contract  with  reference  to  the  state  and  in 
which  It  is  interested,  but  that  it  may  not 
make  a  material  or  fundamental  change  of 
the  contract  which  alone  concerns  the  corpo- 
ration and  its  members.  Upon  these  prem- 
ises we  reached  the  conclusion  that  the  at- 
tempted legislation,  and  the  action  taken  by 
the  majority  of  the  stockholders  in  pursuance 
thereof,  did  not  fall  within  the  reservation. 
In  so  holding  we  see  no  Inconsistency.  What 
counsel  In  effect  do  Is  not  pointing  out  any 
Inconsistency,  but  Is  disputing  the  premises 
upon  which  we  reached  the  conclusion;  that 
is,  counsel  still  assert  that  the  reservation  in 
the  Constitution  is  so  broad  and  illimitable 
tliat  all  the  provisions  of  a  charter  may  be 
altered  or  amended  by  the  Legislature,  re- 
gardless of  their  character,  and  whether  they 
concern  the  state  or  merely  the  agreement  be- 
tween the  corporation  and  its  members. 
Among  the  many  cases  cited,  and  many  oth- 
ers examined  by  us,  we  do  not  find  any  of 
them  giving  the  reservation  such  a  construc- 
tion. If  any  one  thing  pertinent  to  the  ques- 
tion under  consideration  is  well  settled  by 
the  authorities,  it  Is  that  the  power  which 
may  be  exercised  under  the  reservation  Is 
not  wltliout  limit,  and  that  there  is  a  strong 
tendency  in  the  decisions  to  limit  the  power 
of  the  Legislature  to  amend  the  charter  un- 
der the  reservation.  We  fully  appreciate  the 
difficulty  in  defining  the  extent  of  such  pow- 
er, and.  while  we  are  well  aware  of  the  con- 
flict among  the  authorities  in  so  doing,  yet 
none  of  tiiem  supjwrt  the  contention  of  coun- 
sel that  the  extent  of  the  power  is  unlimited, 
in  the  sense  and  to  the  degree  contended  for 
by  them.  We  think  the  rule  stated  by  us  Is 
supported  by  the  great  weight  of  authority 
and  Is  founded  upon  well-established  legal 
principles. 

Because  of  counsel's  deductions,  we  are, 
however,  induced  to  enlarge  somewhat  up- 
on what  is  said  in  th»  original  opinion. 
We  do  this,  not  because  the  matter  was  not 
covered  In  the  original  opinion,  but  because 
it  was  not  deemed  necessary  to  fully  dis- 
cuss all  the  reasons  that  Impelled  us  to  tlie 
conclusion  reached.  The  matter  we  shall 
discuss  Is  touched  upon  at  page  15  of  the 
typewritten  copy  of  the  opinion  (91  Pac.  374), 
and  we  shall  limit  ourselves  to  a  further 
elucidation  of  the  matter  there  touched  upon. 
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In  this  connection  it  Is  quite  true,  as  counsel 
contend,  tbat  all  of  the  matters  that  must  be 
set  forth  In  the  articles  of  Incorporation,  as 
found  In  section  315,  Rev.  St  1898,  as  amend- 
ed by  Laws  Utah  1905,  p.  18,  c.  22,  are  con- 
tractuaL  From  this  counsel  Infer  that,  if  it 
be  conceded  tbat  the  state  may  alter  and 
amend  one  provision,  it  logically  follows  that 
it  may  do  so,  or  authorize  such  to  be  done, 
with  respect  to  all  provisions  fonnd  in  the 
articles;  the  conclusion  being  that  one  provi- 
sion is  no  more  sacred  than  another,  and,  if 
one  must  yield  to  the  reserved  power,  all 
must  do  so.  The  argument  is,  however,  mora 
plausible  than  sound;  and  the  force  of  the 
argument  is  greatly  weakened  by  the  fact 
that  both  the  text-writers  and  the  courts,  in- 
i-luding  the  Supreme  Court  of  the  United 
States,  clearly  recognize  a  limitation  upon 
the  fight  of  the  state  to  alter  and  amend  the 
laws  affecting  existing  charters,  or  to  author- 
ize such  alterations  or  amendments  by  the 
stockholders  without  the  consent  of  all  that 
are  affected  thereby.  This  is  aptly  stated  in 
the  case  of  Miller  v.  State,  15  Wail.  498,  21 
L>.  Ed.  98,  and  in  Looker  v.  Maynard,  179  U. 
S.  52,  21  Sup.  Ct  21,  45  L.  Ed.  79.  It  is  of 
the  utmost  importance  in  this  connection  to 
keep  in  mlud  the  fact  that  this  limitation  is 
not  merely  to  prevent  the  confiscation  of  prop- 
erty, or  to  affet't  or  destroy  vested  rights 
without  due  process  of  law  (as  these  matters 
are  controlled  by  other  constitutional  provi- 
sions), but  the  limitation  is  expressly  based 
upon  the  narrower  ground,  namely,  the  im- 
pairment of  contractual  rights  and  obliga- 
tions. As  the  United  States  Supreme  Court 
is  the  ultimate  authority  upon  the  question 
as  to  when  such  rights  are  invaded,  we 
need  not  again  refer  to  the  state  courts  or 
the  books  of  the  text-writers.  We  thus  see 
at  a  glance  tbat  the  broad  conclusion  that, 
since  one  matter  that  inheres  in  contract 
may  be  altered,  therefore  all  may  be,  is  not 
tenable.  There,  of  course,  must  be  some 
reason  for  this  distinction.  Mr.  Justice 
STRAUP  gave  what  to  us  seemed  an  ad- 
equate reason.  This,  however,  is  attacked  as 
being  liable  to  misconception,  because  the 
line  of  demni-cation  Is  not  defined  when  the 
alteration  of  a  contractual  matter  is  or  Is 
not  within  the  reserved  power.  By  a  thor- 
ough examination  of  the  authorities  and  the 
reasons  advanced  by  the  courts  we  were 
forced  to  the  conclusion  that,  while  the  pre- 
cise point  of  demarcation  when  an  amend- 
ment of  the  charter  comes  within  or  falls 
without  the  reserved  right  of  the  state  is 
not  well  defined  by  the  authorities,  this  case, 
nevertheless,  is  one  that  clearly  falls  within 
the  class  that  Is  outside  of  the  reserved 
power. 

In  the  original  opinion  the  statutory  pro- 
visions governing  assessments  on  fully  paid 
up  corporate  stock  arc  set  forth  at  large. 
Prom  those  provisions  it  is  obvious  that  nn- 
less  the  stock  is  made  assessable  by  the  ar- 
ticles, or  agreement,  as  It  Is  sometimes  called, 


of  Incorporation,  then  it  is  Immune  against 
any  assessments.  In  order,  therefore,  to  levy 
an  assessment,  the  incorporators,  or  stock- 
holders, must  agree  upon  this  matter  special- 
ly, since  to  remain  silent  is  to  forbid  assess- 
ments. If  we  now  examine  section  315,  su- 
pra, we  find  tbat  that  section  defines  what 
the  incorporators  must  agree  upon  and  set 
forth  in  the  articles  of  incorporation  in  or- 
der to  obtain  a  grant  of  a  corporate  franchise 
from  the  state.  These  matters  are  grouped 
under  eleven  heads  in  the  section  and  com- 
prise the  essentials  required  to  obtain  a  fran- 
chise. But  there  is  also  subdivision  12  in 
that  section,  by  the  provisions  of  which  the 
incorporators  are  permitted  to  agree  upon 
and  insert  in  the  articles  any  other  matter 
or  matters  that  they  may  deem  necessary  or 
expedient  to  further  the  business  or  enter- 
prise for  which  the  corporation  Is  formed. 
But  these  latter  provisions  are  not  essential 
to  the  grant,  and  both  the  right  to  the  fran- 
chise from  tlie  state  and  the  grant  itself  are 
complete  without  them.  The  state,  therefore, 
relegates  these  matters  entirely  to  the  judg- 
ment and  wishes  of  the  incorporators.  They 
may  or  may  not  enter  into  an  agreement  re- 
specting them,  but  as  to  all  other  matters 
contained  in  section  315  the  Incorporators 
must  agree,  and  the  state  bases  its  grant  up- 
on the  latter.  From  this  it  Is  only  fair  to 
deduce  that  the  state  has  no  interest  in  these 
special  agreements,  but  permits  them  to  be 
made  a  part  of  the  articles  of  incorporation 
as  a  matter  affecting  the  stockholders  only. 
In  this  si)ecial  agreement  the  stockholders, 
no  doubt,  may  agree  among  themselves  re- 
specting the  conditions  upon  which  the  stock 
shall  be  Issued  to  and  held  by  them,  to  the 
extent,  at  least,  that  such  an  agreement  is 
not  in  contravention  of  law.  May  they  not 
also  agree  that  the  stock,  issued  and  paid 
for  In  full,  shall  t>e  entirely  free  from  all 
subsequent  assessments  and  forfeitures,  and 
to  that  end  may  they  not,  by  such  an  agree- 
ment, Impose  limitations  upon  the  corpora- 
tion itself?  What  interest  has  the  state  in 
such  an  agreement,  and  In  what  way  does  it 
come  within  Its  reserved  power?  If  we  con- 
cede that  the  right  to  Issue  the  stock  Is  an 
Incident  to  the  corporate  franchise,  and  hence 
within  both  the  law  and  the  grant  of  the 
state,  still  it  does  not  follow,  after  the  con- 
dition is  agreed  to  and  the  stock  is  issued, 
that  the  state  may  change  or  affect  the  con- 
dition itself,  or  authorize  this  to  l)e  done.  If 
we  assume  that  the  corporation  had  entered 
Into  an  agreement  with  the  subscribers  or 
purchasers  of  its  stock,  when  they  subscribed 
for  or  purchased  the  stock,  that  if  they 
would  pay  the  par  value  therefor  the  stock 
should  be  and  remain  free  from  all  aBsess- 
ments  or  claims  against  it  and  to  that  end 
the  corporation  had  inserted  a  clause  in  the 
articles  of  Incorporation  exempting  fully  paid- 
up  stock  from  ail  assessments,  could  this 
agreement  be  changed,  so  as  to  place  any  ad- 
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ditlonal  burdens  npan  the  stock,  without  the 
consent  of  the  subscribers  or  purchasers? 

No  one  would  contend,  we  think,  that  this 
could  be  done  after  the  subscription  or  sale 
agreement  had  been  entered  into  and  before 
the  stock  was  paid  for,  so  as  to  add  anything 
to  the  price  agreed  upon ;  and  this,  we  think, 
would  be  conceded,  although  both  the  law 
and  articles  of  Incorporation  had  been  chang- 
ed and  amended  after  the  agreement  was  en- 
tered Into  and  before  the  stock  was  paid  for. 
If  this  could  not  l>e  done  to  the  prejudice  of 
the  subscribers  or  purchasers,  It  must  be  up* 
on  the  ground  that  to  do  so  would  impair 
contractual  rights  and  obligations,  in  that  it 
would  impose  conditions  contracted  against 
in  the  subscription  or  purchase  agreement. 
In  what  way  does  the  contract  above  instanc- 
ed differ  from  one  where  the  incorporators  or 
stockholders  agree  among  themselves  (and 
make  the  agreement  a  part  of  the  articles  of 
incorporation)  that  the  stock  shall  be  Issued 
and  paid  for  upon  the  condition  that  it  shall 
be  and  remain  free  from  assessments  and 
forfeiture?  Does  not  the  corporation  become 
a  party  to  this  agreement  by  accepting  the 
charter  and  by  acting  under  it?  And  docs 
not  the  state  suspend  its  right  to  change  It 
without  the  consent  of  all,  by  authorizing 
such  a  contract  to  l>c  entered  Into  as  a  mat- 
ter wholly  apart  from  its  governmental  su- 
pervision over  corporations?  The  state  has, 
in  effect,  announced  to  the  incorporators  or 
stockholders  that,  so  far  as  the  assessment 
of  corporate  stock  Is  concerned,  that  matter 
1b  left  entirely  with  them,  to  agree  upon  as 
they  may  deem  best;  that  it  is  not  a  matter 
in  which  the  state  Is  concerned.  If  the  In- 
stance first  mentioned  constitutes  a  condi- 
tion created  by  contract  which  may  not  be 
affected,  why  Is  not  the  second  precisely  the 
same  In  principle?  In  tlie  second  instance 
we  have  no  more  than  a  contractual  condi- 
tion upon  which  the  stockholder  relied  in  sub- 
scribing for  or  purchasing  the  stock,  and 
which,  we  think,  the  state  and  the  corpora- 
tion are  bound  to  respect  If  the  stockhold- 
ers in  the  original  articles  had  agreed  that 
they  might  be  changed  or  amended  general- 
ly, the  case  would,  no  doubt,  be  different,  as 
pointed  out  in  the  case  of  Nelson  v.  Keitli- 
O'Brien  Co.,  91  Pac.  30,  for  the  reason  that 
the  stockholders  thereby  consented  to  amend- 
ments of  the  articles  constituting  the  entire 
agreement  under  which  tiie  stock  was  issued 
to  them.  But  this  is  not  such  a  case.  Here 
we  have  an  express  agreement  that  the  stock 
is  issued  and  received  upon  the  condition 
that  it  shall  not  be  subject  to  assessment,  and 
therefore  be  immune  against  a  forced  sale 
or  forfeiture.  Is  it  an  answer  to  say  that, 
the  reserved  power  of  the  state  being  general, 
therefore  it  applies  to  ail  changes  of  every 
kind  and  nature  that  may  affect  the  powers, 
rights  and  privileges  of  the  corporation  and 
of  the  stockholders  with  regard  to  their  re- 
lations with  one  another!    The  law  no  doubt 


can  be  changed  with  r»''"-fl  to  all  these  mat- 
ters; but  it  does  not  follow  that  It  may  be 
done  so  as  to  affect  past  transactions  or  ve8t< 
ed  rights. 

As  we  have  attempted  to  show,  the  stock 
was  issued  by  the  resi)ondent  upon  an  ex- 
press condition  whereby  its  rights  were  lim- 
ited by  the  Incorporators  in  a  matter  which 
the  state  did  not  deem  essential  to  the  grant 
of  a  conxjrate  franchise  and  upon  which  the 
state  permitted  the  stockholders  to  agree 
among  themselves.  We  think,  therefore,  that 
In  such  a  case  the  corporation  ought  not 
to  be  permitted  to  Tiolate  the  agreement  upon 
the  sole  ground  that  the  state  has  reserved 
the  right  to  alter  and  amend  all  laws  relat- 
ing to  corporations.  The  condition  in  ques- 
tion Is  purely  voluntary  on  the  part  of  the 
incorporators,  as  contradistinguished  from 
all  other  provisions  in  the  articles  which  are 
made  necessary  and  compulsory.  The  state 
simply  authorized  the  incorporators  or  stock- 
holders to  enter  into  any  agreement  they 
saw  fit  with  regard  to  assessments.  Having 
authorized  this  to  be  done  unvondttlonally, 
the  state  has  suspended  its  right  to  affect  the 
agreement  entered  into  by  virtue  of  Its  au- 
thority. This  conclusion,  we  think,  is  well 
supported  l>y  the  case  of  Detroit  v.  Detroit 
Citizens'  St.  Ry.  Co.,  184  U.  S.  368,  22  Sup. 
Ct.  410,  46  L.  Ed.  592,  as  that  case  is  in- 
terpreted by  Mr  Justice  Sanborn  in  Omaha 
Water  Co.  v.  City  of  Omaha,  147  Fed.  11, 
77  C.  C.  A.  267.  In  the  latter  case  the  state 
authorized  a  municipal  corporation  to  enter 
into  certain  contracts.  After  the  controcts 
had  beer  entered  Into,  the  city  attempted  to 
modify  some  of  the  provisions,  under  the 
claim  that  the  state  had  authorized  this  to  be 
done  by  subsequent  legislation,  and  that, 
under  this  legislation,  the  modifications  were 
proper,  In  view  of  the  reserved  power  of  the 
state  to  amend  the  laws  in  relation  to  cor- 
porations. The  court  held  that,  Inasmuch  as 
the  state  had  unconditionally  authorized  the 
contract,  the  state  could  not  authorize  a 
modification  thereof  without  the  consent  of 
all  the  Interested  parties.  In  what  way  do 
the  principles  Involved  In  that  case  differ 
from  the  one  at  bar?  The  state  certainly 
did  authorize  the  stockholders  to  enter  Into 
an  agreement  among  themselves  In  a  matter 
In  which  the  state  disclaimed  any  govern- 
mental Interest,  by  reason  of  the  fact  that  it 
relegated  the  whole  matter  to  the  parties 
themselves,  and  would  have  granted  them  a 
charter  with  or  without  the  agreement.  The 
state,  therefore,  was  Indifferent  in  respect  to 
what  the  agreement  was,  but  autiiorizcd  any 
conditions  to  l>e  made  upon  which  the  stock 
might  be  Issued  and  held.  This  being  so,  and 
the  matter  being  outside  of  governmental 
regulation,  why  should  the  state  be  permitted 
to  Interfere  or  be  permitted  to  authorize 
this  to  be  done?  We  think,  therefore,  that 
the  corporation  is  bound,  and  that  all  the 
i  stockholders  are  likewise  bound,  to  the  tx-. 
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tent  that  any  nnmber  less  tban  the  wbole 
may  not  amend  tbe  articles  of  Incorpomilon 
80  as  to  avoid  the  condition  upon  which  cbe 
stock  of  the  appellants  was  Issued. 

Neither  Is  It  important  here  that  there  are 
other  matters  contained  in  the  laws  affecting 
the  corporation  and  stoclcholders  that  are  not 
contained  in  the  artlclea  of  incorporation 
which  from  time  to  time  may  be  amended  and 
which  may  fall  within  the  reserved  power  of 
tbe  state.  A  complete  answer  to  this  Is  that 
the  state  has  not  specially  relegated  these 
matters  to  the  IncoriMrators  to  agree  upon  as 
they  deem  best  With  regard  to  all  these 
the  state  simply  provided  rules  or  regnla- 
tlons  In  tbe  form  of  laws,  all  of  which  were 
subject  to  change  at  any  time,  and  they  thus 
were  not,  nor  Intended  to  be,  matters  in- 
berlng  In  special  contracts.  Bat,  apart  from 
this.  In  what  way  Is  tbe  state,  as  such.  Inter- 
ested In  private  contracts,  whether  made  be- 
tween Incorporators  or  between  anybody 
else?  True,  the  people  of  the  state  are  In- 
terested In  having  the  resources  of  the  state 
developed,  and  the  state  has  an  interest  In 
promulgating  wholesome  laws  and  in  hav- 
ing them  enforced;  but  whether  money  Is  ob- 
tained by  one  method  or  another,  either  to 
start  a  new  enterprise  or  continue  one  al- 
ready launched,  tbe  state  has  no  Interest 
whatever.  Neither  Is  It  interested  in  whether 
a  private  corporation  discharges  Its  obliga- 
tions with  money  obtained  tbrongh  assess- 
ments of  corporate  stocic  or  by  the  sale  of 
its  property.  Indeed,  if  tbe  laws  of  this  state 
are  any  indication  of  its  policy,  then  It  has 
manifested  that  policy  in  declaring  that  cor- 
porate stocli:  la  not  assessable,  unless  made 
so  by  the  stockholders  themselves.  True,  the 
state  may  authorize  a  certain  number  of  the 
stockholders  to  do  this  as  It  applies  to  future 
charters;  but  It  cannot,  after  unconditionally 
authorizing  a  contract  granting  the  right  to 
hold  stock  unconditionally,  impose  limita- 
tions upon  that  right  by  changing  the  con- 
tract, or  authorizing  it  to  be  done,  without 
the  consent  of  all  the  stockholders.  Such  a 
contract,  being  wholly  outside  of  tbe  condi- 
tions and  agreements  required  to  obtain  a 
corporate  franchise,  cannot  be  said  to  fall 
within  the  reserved  power  of  the  state  to 
alter  and  amend  the  laws  governing  corpora- 
tions. 

In  coDclnsion,  we  desire  to  state  that, 
while  tbe  questions  Involved,  in  and  of  them- 
selves, are  of  great  Importance  to  both  the 
state  and  the  citlaen,  the  utility  involved  In 
settling  them  is  of  still  greater  importance. 
Both  sides  have,  with  much  diligence  and 
earnestness,  fully  presented  all  that  can 
profitably  be  said  upon  either  theory,  and 
th^  have  thus  rendered  us  much  assistance 
in  determining  the  questions.  The  duty  to 
adopt  one  or  tbe  other  theory  devolved  upon 
w  alone.  We  have  adopted  that  which.  In 
>wu  Jadgment,  seemed  the  most  Just  and  rea- 


sonable under  all  tbe  circumstances,  and  In 
view  of  the  state  of  the  law  upon  the  subject 
as  we  understand  It  We  feel  tboroughly  con- 
vinced that  the  conclusion  reached  Is  correct 
and,  entertaining  this  view.  It  could  sub- 
serve no  practical  purpose  to  grant  a  rehear- 
ing of  the  case. 

The  application,  therefore,  should  be,  and 
accordingly  Is,  denied. 

Mccarty,  a  J.,  and  STRADP,  J.,  ooncnr. 


(U  Idaho,  SSe) 
MILLS  T.  AMERICAN  BONDING  CO.  et  aL 

(Supreme  Conn  of  Idaho.     July  30,  1907.) 
Appeai,  —  PBOBEonnoR  —  Bab   o»   BmaDX— 

DlSUISSAX. 

Where  a  litieant  seeka  and  procures  a  r^ 
moval  of  a  case  from  tbe  state  court  to  a  fed- 
eral court,  and  thereafter  pursued  his  remedy  in 
the  latter  court  and  it  is  finally  determined  that 
the  federal  court  haa  acted  without  jurisdictioa 
and  that  the  case  haa  never  been  legally  and  rega- 
larly  removed  from  the  state  court  and  he  there- 
after takes  up  his  case  where  he  left  ofC  in  the 
state  court  toe  bar  of  tbe  statute  and  rules  of 
court  limiting  tbe  time  in  which  to  pursue  his 
remedy  on  appeal  will  be  held  to  run  against 
him  the  same  as  if  be  had  never  sought  to  proa^ 
cute  his  remedy  in  another  forum. 

[E!d.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |  2744.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Oouit,  Ada  Ooonty; 
Geo.  H.  Stewart  Judge. 

Action  by  J.  C.  Mills,  Jr.,  against  tb« 
American  Bonding  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Motion  to  dismiss  appeal  on  grounds 
that  transcript  has  not  been  filed  In  time  re- 
quired by  rules  of  court  Motion  sustained, 
and  appeal  dismissed. 

Morrison  &  Fence  and  Neal  &  Kinyon,  for 
appellants.  W.  B.  Borah,  H.  L.  Fisher,  and 
Frank  J.  Smith,  for  respondent 

AILSHIB,  0.  J.  Tbe  respondent  has  moved 
for  a  dismissal  of  the  appeal  herein  on  tbe 
grounds  that  It  has  not  been  prosecuted  with 
diligence,  and  especially  for  tbe  reason  that 
the  transcript  has  not  been  prepared,  served, 
and  filed  within  00  days  after  service  of  tbe 
notice  of  appeal,  as  provided  by  the  rules  of 
this  court  This  Is  a  companion  case  to  that 
of  Finney  t.  American  Bonding  Co.  et  at,  91 
Fac.  318,  decided  at  this  present  term.  Tbe 
same  action  has  been  taken  In  this  case  In 
all  respects  as  was  taken  In  that  case,  and 
the  appellants  are  guilty  of  the  same  degree 
of  negligence,  delay,  and  laches  in  this  case 
as  In  that  one.  On  tbe  authority  of  that  case, 
both  the  original  opinion  and  that  on  petition 
for  rehearing,  the  appeal  In  this  case  must  b* 
dismissed. 

Appellants  cite  Mclver  v.  Florida  Central 
&  P.  R.  Co.,  110  Ga.  223,  36  S.  E.  776,  66  L. 
R.  A.  437,  as  an  authority  in  support  of  their 
contention  that   this   court   should   assum* 
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Jurisdiction  of  the  appeal  and  bear  the  case 
on  Its  merits.  As  we  read  that  case,  it  does 
not  support  the  position  appellants  are  obliged 
to  maintain  here.  It  simply  holds  that  where 
a  case  has  been  commenced  In  a  state  court 
and  thereafter  properly  removed  to  a  federal 
court,  and  the  plaintiff  was  nonsuited  or  vol- 
untarily dismissed  his  case  in  the  latter 
court,  he  was  not  thereby  precluded  from 
again  commeucing  his  action  on  the  same 
case  In  the  state  court  at  any  time  prior  to 
the  bar  of  the  statute  of  limitations.  It 
should  also  be  l)orne  in  mind  that  the  Mclver 
Case  recognizes  the  principle  that,  even 
though  the  case  be  properly  removed  to  a 
federal  court,  nevertheless  the  statute  of 
limitations  continues  to  run  against  the  right 
of  action  under  the  state  statutes.  If  this  is 
true  where  there  has  been  a  proper  and  regu- 
lar removal,  it  must  be  equally  true  where 
the  removal  eventually  proved  abortive  and 
without  jurisdiction.  If  under  such  circum- 
stances the  bar  of  the  statute  runs  against 
the  prosecution  of  the  action  In  the  state 
court,  why  should  not  the  bar  run  in  like 
manner  against  the  prosecution  of  the  appel- 
late remedy  for  the  review  and  correction  of 
errors?  We  tbinlc  the  law  and  reason  of  the 
case,  as  well  as  the  Justice  and  equity  there- 
of, require  that  the  litigant  who  seeks  and 
procures  a  removal,  and  thereafter  pursues 
his  remedy  In  the  federal  court  and  is  un- 
successful, and  then  takes  up  his  case  in  the 
state  court  and  prosecutes  his  remedy  in  the 
latter  court,  should  be  dealt  with  in  all  re- 
spects the  same  as  if  he  had  never  invoked 
the  jurisdiction  of  another  forum  for  the 
trial  of  his  case;  and  if  he  has  abandoned 
the  proper  tribunal,  and  has  voluntarily  spent 
a  portion  of  "his  day  in  court''  In  a  forum 
without  Jurisdiction,  that  time  should  be 
charged  against  him  when  he  takes  up  his 
cause  before  the  proper  tribunal. 

The  appeal  herein  is  dismissed,  with  the 
costs  in  favor  of  respondent. 

SULLIVAN,  J.,  concurs. 


JOHNSON  COUNTY  SAVINGS  BANK  v. 
RAPP  et  al. 

(Supreme  Court  of  Washington.    Aug.  17,  1907.) 

1.  Bix-LS  AND  Notes — Sale— Bona  Fide  Pub- 

CHASEB— KVIDEPJCE. 

Kvidence  in  an  action  on  accepted  drafts  by 
the  SMsignee  thereof  held  sufficient  to  (to  to  the 
jury  on  the  contention  that  plaintiff  was  not  a 
purchaser  for  value  before  maturity  without  no- 
tice of  defects. 

[Kd.  Note.— For  cashes  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  $  1879.] 

2.  KviDEN<'E— Parol   Evidence— Failure   of 
Consideration. 

Defondaots,  in  an  action  on  an  accepted 
draft  by  the  assignee  tJiereof  against  the  accept- 
ors, for  tile  pun'ose  of  sliowing,  as  part  of  tlieir 
defense  of  failure  of  consideration,  the  condi- 
tion on  which  the  worthless  jewelry,  in  payment 


of  which  it  was  given  by  defendants  was  sold  to 
them,  may  show  the  representations  of  the  sales- 
man, who  made  the  sale ;  the  written  order  be- 
ing obscure  and  subject  to  interpretation. 
3.  Bills  and  Notes— Bona  Fide  Pubchab- 
EB8— Evidence. 

Defendants,  in  an  action  by  the  assignee  of 
a  draft  against  tlie  acceptors,  for  the  purpose  of 
showing  plaintiff's  knowledge  of  the  ciiaracter 
of  the  paper  it  was  buying,  the  defenm  being 
that  the  drafts  were  given  for  worthless  JCwelry, 
to  the  knowledge  of  plaintiff,  may  show  that 
plaintiff  had  Iraught  similar  paper  of  the  same 
party,  to  which  the  like  defense  had  l>een  made. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  7,  Bills  and  Notes,  {  1741.] 

Appeal  from  Superior  Court,  Spokane 
County ;  Miles  Poiudexter,  Judge. 

Action  by  the  Johnson  County  Savings 
Bank  against  Victor  A.  Rapp  and  another,  co- 
partners doing  business  as  Rapp  &  Lloyd. 
Judgment  for  defendants.  Plaintiff  appeals. 
AtHrmed. 

A.  E.  Russell,  for  appellant  Danson  Se 
Williams,  for  resimndents. 

FULLERTON,  J.  The  appellant  is  a  bank- 
ing corporation  doing  business  at  Iowa  City, 
in  the  state  of  Iowa.  The  res|x>udents  are 
merchants  doing  business  in  this  state.  In 
the  summer  of  1904  the  Puritan  Manufactur- 
ing Company,  of  Iowa  City,  Iowa,  contracted 
to  sell  and  deliver  to  the  respondents  certain 
Jewelry  at  the  agreed  price  of  $254,  to  be 
paid  for  in  four  quarterly  payments,  of  $C3.- 
25  each,  "if  the  purchaser  gives  his  four  ac- 
ceptances, each  for  one-quarter  of  the  amount, 
to  close  the  account  within  ten  days  from  the 
date  of  delivery ;  otherwise  terms  ore  net 
cash  15  days,  C%  discount  cash  10  days."  The 
sale  was  made  by  the  Puritan  Manufacturing 
Company's  traveling  salesman.  On  tlie  re- 
ceipt of  the  order  given  the  salesman  by  the 
respondents,  the  Jewelry  company  shipped 
them  certain  Jewelry,  and  at  the  same  time 
drew  upon  them  four  drafts  payable  accord- 
ing to  tlie  terms  of  the  contract  of  sale  above 
quoted.  These  the  respondents  accepted  on 
August  3,  1004.  On  September  30th  there- 
after the  Puritan  Manufacturing  Company 
Indorsed  them  and  delivered  them  to  the  ap- 
Iiellant.  The  drafts  were  not  paid  at  ma- 
turity, and  this  action  was  brought  to  recover 
thereon.  Tlie  respondents  defended  on  the 
ground  that  the  Jewelry  shipped  them  was 
not  as  warranted  by  the  Jewelry  company, 
and  was  utterly  worthless  for  any  purposes 
for  which  they  could  use  it,  and  that  there 
was  for  thot  reason  no  consideration  for  the 
drafts.  The  appellant  clalme<l  to  be  a  pur- 
chaser of  the  paper  for  value  iiefore  maturity 
and  without  notice  of  any  defect  therein.  On 
these  issues  a  trial  was  bad  to  a  Jury,  re- 
sulting In  a  verdict  and  Judgment  for  the  re- 
spondents. 

It  is  first  assigned  that  the  court  erred  in 
refusing  to  sustain  the  appellant's  challenge 
to  the  suiflciency  of  the  evidence;  it  being 
contended  that  the  respondents'  evidence  was 
insufBcient  to  constitute  a  defense.    But  we 
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think  the  coiirt  properly  submitted  the  matter 
to  the  Jury.  On  the  question  of  the  value  of 
the  goods,  the  respondents  testified  that  they 
were  not  as  represented,  and  that  all  they 
were  able  to  sell  of  them  were  returned  by 
the  purchasers  after  a  short  time  because  of 
their  inferior  quality;  and  other  witnesses, 
called  as  experts  in  the  Jewelry  line,  testified 
that  the  goods  were  worthless  for  the  pur- 
poses of  legitimate  trade.  On  the  question  of 
the  knowledge  of  the  appellant  of  this  failure 
of  consideration  the  evidence  Is  not  so  direct. 
Still  we  think  It  sufficient  to  sustain  the 
verdict  While  it  Is  true  the  president  of  the 
appellant  hank  did  testify  In  his  examination 
In  chief  that  the  bank  purchased  the  drafts 
after  they  had  been  duly  accepted  by  the  re- 
spondents, without  notice  or  knowledge  on  his 
part  of  any  defects  therein,  yet  on  cross-ex- 
amination he  admitted  that  he  knew  the 
character  of  the  business  the  drawer  of  the 
drafts  was  engaged  in;  that  the  bank  had 
purchased  large  quantities  of  their  paper,  and 
had  had  a  number  of  lawsuits  over  it  where 
the  defense  was  failure  of  consideration. 
His  evidence,  moreover,  leaves  a  doubt  wheth- 
er there  was  any  actual  purchase  of  the  pa- 
per—whether the  pretended  purchase  was  not 
rather  a  scheme  to  aid  the  seller  of  the  goods 
than  an  engagement  In  ordinary  trade.  When. 
In  connection  with  this.  It  Is  remenil)ered 
that  the  business  of  the  seller  was  hardly 
legitimate — that  It  was,  in  fact,  little  better 
than  obtaining  money  by  false  pretenses — 
It  Is  rather  too  much  to  say  tbere  is  no  evi- 
dence from  which  the  Jury  could  rightfully 
draw  the  conclusion  that  the  bank  official  did 
not  testify  truthfully  In  his  direct  statement 
The  evidence  was  sufficient  to  go  to  the  Jury, 
and  the  challenge  was  properly  denied. 

It  is  next  assigned  that  the  court  erred  in 
admitting,  over  the  objection  of  the  appellant, 
evidence  relating  to  the  representations  of 
the  traveling  salesman  of  the  Puritan  Manu- 
facturing Company.  But  this  was  a  neces- 
sary part  of  the  resiwndeiit's  ease.  They 
were  obligated  to  show  the  condition  on 
which  they  purchased  the  goods,  in  order 
to  show  a  failure  of  consideration.  This  evi- 
dence was  directly  In  point  for  that  purpose. 
The  written  order,  which  the  appellant  urges 
represents  the  entire  contract,  was  at  best 
obscure,  and  subject  to  interpretation.  The 
Interpretation  put  thereon  by  the  salesman 
to  Induce  a  sale  could  be  properly  put  in 
evidence  to  show  a  failure  of  consideration. 

The  testimony-  of  the  witness  Hoyt  as  to  a 
Bimilnr  transaction  with  the  appellant  bank 
was  admissible  as  tending  to  show  knowledge 
on  the  part  of  the  bank  of  the  character  of 
the  paper  they  were  purchasing  from  the 
Puritan  Manufacturing  Company. 

The  judgment  appealed  from  is  affirmed. 

HADLEY,  O.  J.,  and  MOUNT  and  CROW, 
JJ.,  concur. 


BROOKSHIRE   OIL  CO.  v.  CASMALIA 

EANOH  OIL  &  DEVELOPMENT 

CO.  et  al.    (L.  A.  1,787.) 

(Supreme  Court  of  California.    July  30,  1907.) 

Injunction  —  Tbespass  —  Irreparable   In- 
jury. 

Plaintiff  was  entitled  to  a  preliminary  in- 
junction, where  the  complaint  allogcd  he  owned 
and  had  been  in  peaceable  possession  of  an  ease- 
ment to  maintain  a  pipe  line  to  convey  oil ;  that 
defcQdants  wroiiKfully  and  maliciously  tore  up 
4,000  feet  of  the  pipe,  and  mutilated  and  ren- 
dered it  useless,  with  intent  to  wantonly  prevent 
the  exercise  of  the  easement;  that  defendants 
threatened  to,  and  would,  if  not  restrained,  pre- 
vent plaintiff  by  force  from  relaying  the  pipe 
line  which  was  es^iential  in  the  continued  mar- 
keting of  plaintiff's  oil,  and  that  the  damage 
from  such  wrongful  acts  would  be  irreparable ; 
that  plaintifTs  actual  damages  already  8u.stained 
were  $7,500.  the  answer  admitting  the  tearing 
up  of  pipe,  and  merely  raising  the  issue  of  the 
ultimate  title  and  property  rights  of  the  parties, 
showing  that  plaintiff,  if  he  should  finally  pre- 
vail, would  not  be  irreparably  damaged  6y  the 
acts  temporarily  enjoined,  and  it  not  appearing 
plaintiff's  use  of  tlie  pipe  line  pendente  lite 
would  be  of  any  serious  detriment  to  defendant. 
fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  S§  305,  306.] 

In  Bank.  Appeal  from  Superior  Court, 
Santa  Barbara  County;  J.  W.  Taggart,  Judge. 

Action  by  the  Brookshire  Oil  Company 
against  the  Casmalla  Ranch  Oil  &  Develop- 
ment Company  and  others.  Defendant  com- 
pany appeals  from  an  order  denying  Its  mo- 
tion to  dissolve  a  temporary  Injunction.  Af- 
firmed. 

W.  H.  Chapman  and  Henley  O.  Booth,  for 
appellant  Richards  &  Carrier  and  McD.  R. 
Venahle,  for  respondent 

McKARLAND,  ,1.  This  is  an  appeal  by 
the  defendant  the  Casmalla  Ranch  OH  & 
Development  Company  from  an  order  of  the 
superior  court  denying  said  defendant's  mo- 
tion to  dissolve  a  temporary  injunction.  The 
injunction  was  issued  upon  the  complaint  In 
the  action,  and  the  motion  to  dissolve  was 
based  entirely  upon  the  complaint  and  the 
answer  of  the  defendant  filed  to  the  com- 
plaint No  showing  was  made  on  the  mo- 
tion other  than  what  appeared  on  the  face 
of  the  said  pleadings. 

It  is  averred  In  the  complaint  which  was 
filed  March  2,  1905,  that  on  February  24, 
1905,  and  for  more  than  30  days  prior  there- 
to, plaintilf  was  the  owner  and  In  the  peace- 
able possession  of  an  easement  and  privilege 
granted  to  it  by  the  owner  of  certain  lands 
subject  to  said  easement  "to  construct  and 
maintain  a  pipe  line  for  the  conduct  of  oil" 
from  certain  oil  lands  in  the  vicinity  owned 
by  plaintilT  across  the  said  lands  subject  to 
said  easement  to  a  certain  station  on  the 
Southern  Pacific  Railroad,  and,  being  In  the 
peaceable  possession  of  said  easement  and 
privilege,  the  plaintiff  prior  to  February  24, 
1905,  had  constructed  a  line  of  oil  pipes  four 
Inches  in  diameter  across  the  said  lands; 
that  on  said  February  24,  1905,  In  the  ab- 
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sence  of  plaintiff  and  Its  officers  and  agents, 
the  defendants  wrongfully,  malldonsly,  and 
without  any  right  whatever  tore  up  about 
4,000  feet  of  said  pipe,  and  mutilated  and 
rendered  the  some  useless;  and  that,  by  rea- 
son of  said  acts,  plaintiff  suffered  actual 
damage  on  account  of  pipe  destroyed  la  the 
sum  of  $2,500,  and  damage  by  loss  Incident 
to  the  prevention  of  the  conduct  of  oil  from 
the  oil  lands  of  plaintiff  to  said  railroad 
station  In  the  sum  of  $5,000.  It  Is  also  ex- 
pressly averred  that  in  doing  these  acts  de- 
fendants were  guilty  of  oppression  and  mal- 
ice, and  that  they  did  said  acts  with  In- 
tent to  wantonly,  oppressively,  etc.,  prevent 
plaintiff  In  the  exercise  of  his  said  ease- 
ment, and  that  plaintiff  was  entitled  to 
receive  as  vindictive  damages  the  further 
sum  of  $10,000.  It  is  also  averred  that  de- 
fendants threaten  to,  and  will,  if  not  re- 
strained by  the  court,  prevent  plaintiff  by 
force  from  relaying  and  re-establishing  its 
said  pipe  line  and  easement  during  the  pen- 
dency of  tills  action,  that  said  line  is  es- 
sential to  the  continuance  of  the  market- 
ing of  the  oU  products  from  plaintiff's  land 
which  are  constantly  being  produced  from 
wells  thereon,  and  that  the  damage  to  plain- 
tiff from  said  wrongful  acta  will  be  irrepar- 
able. The  prayer  Is  for  damages  in  the  sum 
of  $17,500,  and  for  a  final  injunction  re- 
straining defendants  from  continuing  said 
unlawful  acts,  and  for  a  temporary  injunc- 
tion during  the  pendency  of  the  action.  Up- 
on this  complaint,  duly  verified,  the  court 
granted  the  preliminary  injunction  enjoin- 
ing defendants  from  preventing  or  in  any 
way  interfering  with,  the  construction  and 
maintenance  of  said  pipe  line,  and  from  re- 
moving any  part  of  the  same  until  further 
order  in  the  premises. 

In  the  answer  the  ownership  and  posses- 
sion of  the  alleged  easement  Is  denied;  and 
It  is  also  denied  that  defendants  "wantonly, 
maliciously,  and  oppressively"  tore  up  the 
oil  pipe  as  alleged  In  the  complaint,  but  it 
Is  not  denied,  and  Is  admitted,  that  defend- 
ants did  actually  tear  up  said  pipe,  etc,  and 
It  Is  not  denied  that  defendants  will  prevent 
plaintiff  from  relaying  said  line.  There  are 
also  denials  of  the  amount  and  the  Irrepar- 
able nature  of  the  damages  suffered,  and  of 
some  other  of  the  averments  of  the  com- 
plaint It  is  also  averred — and  appellant  re- 
lies greatly  on  this  averment — that  on  No- 
vember 25,  1S97,  George  B.  Arellanes  was  the 
owner  in  fee  of  a  certain  tract  of  land,  which 
may  be  called  for  brevity  the  "Juan  Arel- 
lanos Rancho":  that  this  Is  the  land  which 
plaintiff  claims  to  be  subject  to  Its  alleged 
pipe  line  easement;  that  on  said  November 
25,  1809,  Arellanes,  as  party  of  the  first  part, 
executed  to  C.  C.  Morehouse  and  others,  as 
parties  of  the  second  part,  a  certain  written 
Instrument,  of  which  a  copy  Is  attached  to 
the  answer  marked  "Exhibit  A";  that  this 
Instrument  was  duly  acknowledged  and  was 


on  December  2,  1800,  duly  recorded  tn  Booh! 
2  of  Leases  in  the  office  of  the  recorder  of 
Santa  Barbara  county,  In  which  county  said 
land  Is  situated,  and  has  ever  since  remained 
a  record  In  said  office;  and  that  afterwards, 
on  December  2, 1809,  the  said  Morehouse  and 
others,  parties  of  the  second  part  to  said 
Instrument,  by  a  written  Instrument  execute 
ed,  acknowledged  and  duly  recorded,  assign- 
ed  to  defendants  herein,  the  said  Casmalla 
Company,  all  the  right,  title,  and  Interest 
which  said  Morehouse  and  others  had  by 
virtue  of  said  Instrument  of  February  25^ 
1899,  which  Is  called  a  "lease." 

It  Is  contended  by  appellant  that  said  in- 
strument of  February  25,  1899,  vested  the 
lessees  therein  named  with  full  possession  of 
all  the  surface  of  the  Arellanes  rancho.  so 
that  neither  the  lessor  nor  any  other  person 
could  enter  upon  any  part  th^eof  without 
the  consent  of  the  said  lessees  except  as 
trespassers,  and  that,  therefore,  the  plain- 
tiff  herein  could  not  subsequently  to  the  ex- 
ecution of  said  lease  acquire  the  easement 
asserted  tn  the  complaint,  or  any  right  or 
privilege  whatever  In  said  land  adverse  to 
appellant.  Respondent  contends  that  this 
lease,  on  Its  face,  gives  to  the  lessees  only 
the  right,  for  a  term  of  years,  to  produce 
petroleum  and  other  hydrocarbon  substances 
from  said  land,  and  to  drill  and  operate  oil 
and  gas  wells  thereon,  and  to  use  such  part 
of  the  land,  and  to  lay  and  operate  such  pipe 
lines,  etc.,  and  to  have  such  rights  of  way, 
as  should  be  necessary  to  carry  on  said  busi- 
ness of  producing  oil,  etc.,  from  said  land; 
but  did  not  give  said  lessees  any  possession 
of  any  part  of  said  land  not  used  by  them  in 
said  business.  We  need  not,  however,  ex- 
amine Into  this  matter,  because  It  goes  only 
to  the  question  of  title  which  Is  to  be  de- 
termined on  the  final  decision  of  the  case  on 
its  merits,  and  not  to  the  propriety  of  the 
refusal  of  the  court  to  dissolve  the  temporary 
Injunction.  The  verified  averments  of  the  com- 
plaint show  a  clear  case  for  the  equitable  In- 
terposition of  the  court  by  a  preliminary  In- 
junction. The  answer  does  not  In  any  way 
change  the  basis  upon  which  rested  the  equi- 
table considerations  which  led  the  court  to 
grant  the  Injunction.  The  answer  merely 
raises  the  Issue  of  the  ultimate  title  and  prop- 
erty rights  of  the  parties  In  the  premises  In- 
volved In  the  action.  It  does  not  deny  the 
facts  upon  which  the  equitable  right  to  an  In- 
junction pending  tlie  determination  of  the  Is- 
sue of  title  rested.  It  does  not  show  that 
plaintiff.  If  It  should  finally  prevail  In  the  ac- 
tion, would  not  be  irreparably  damaged  by  the 
acts  of  appellant  which  are  temporarily  en- 
joined. A  court  will  sometimes  hesitate  to 
grant  a  preliminary  injunction,  even  upon 
a  strong  Bhowing  of  the  plaintiff,  when  It 
appears  that  the  Injunction  may  seriously 
Injure  or  disturb  the  use  of  the  property  or 
possession  of  the  defendant;  but  there  is  no 
consideration  of  that  kind  In  the  case  at  bar. 
It  nowhere  appears  that^  even  If  appellant 
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should  finally  prevail,  the  contlnxiaiice  by 
plaintiff  of  the  use  of  the  pipe  line  during 
the  pendency  of  the  action  would  be  any 
aerloua  detriment  to  appellant,  or  would  In 
any  material  way  Interfere  with  the  exercise 
of  whatever  rights  in  the  premises  appellant 
has  by  virtue  of  said  lease,  or  that  it  ob- 
structs appellant  In  anything  It  has  done,  or 
has  to  do,  In  carrying  out  Its  right  of  pros- 
pecting for  and  taking  oil,  etc.,  from  said 
land.  On  the  other  hand,  if  respondent 
should  finally  prevail,  it  Is  apparent  that, 
in  the  absence  of  the  preliminary  Injunction, 
it  would  have  unjustly  suffered  great  and 
irreparable  damages.  We  think  that  the 
case  presents  an  exceedingly  proper  one  for 
the  employment  of  the  aid  of  a  preliminary 
Injunction,  and  that  no  reason  appears  for 
disturbing  the  ruling  of  the  court  In  refusing 
to  dissolve  It. 
The  order  appealed  from  is  afDrmed. 

We  concur:     SHAW,  J.;L0RI6AN,  J.;  AN- 
GELLOTTI,  X;  SLOSS,  J.;  HENSHAW,  J. 


MI  Cal.  Ut 

TRINITY  COUNTY  BANK  et  aL  ▼.  HAAS 

et  al.    (Sac.  1,463.) 
(Supreme  Gonrt  of  California.    July  26,  1907.) 

1.  MOBTOAQE  —  CONSTBUOnON  — NoNPATMBNT 
OV    I NTEBEST—FbO VISION    FOB    FOBECLOSUBE. 

A  note  and  mortgage,  being  partsi  of  one 
transaction,  are  to  be  read  together,  and  the 
mortgagee  may  rely  on  the  provision  in  the 
mortgage  making  the  principal  due  for  nonpay- 
ment of  interest  at  his  option,  though  the  note 
contains  no  sach  provision. 

tEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  §§  214,  215.] 

2.  Same— Default^ Notice   ov   Election  to 

FOBECLOSE— NECBSSITT. 

Where  a  mortgage  provides  that,  on  default 
In  payment  of  interest,  at  the  mortgagee's  op- 
tion the  whole  debt  shall  become  due,  the  mort- 
gagee need  not,  before  commencing  a  foreclo- 
sure action,  notify  the  defaulting  mortgagor  of 
his  election  to  declare  the  principal  due. 

f  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  i  1209.] 

3.  Same. 

Where  a  mortgage  provides  that,  on  de- 
fault in  payment  of  interest,  at  the  mortgagee's 
option  the  whole  debt  shall  become  due,  the 
principal  sum  does  not  become  due  ipso  facto 
upon  default  in  interest  payment,  but  the  clause 
gives  the  mortgagee  a  mere  option  which  he 
may  take  or  waive,  and  the  option  is  lost  if  be- 
fore it  has  been  exercised  the  mortgagor  pays 
or  offers  to  pay  the  overdue  interest. 

[Ed.  Note. — ^Por  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  g  1209.] 

4.  Payment  —  Di:posit  in  Bank  k>b  Cbed- 

ITOB. 

Under  the  express  terms  of  Civ.  Code,  i 
1500,  where  a  mortgagor's  tender  of  interest  was 
refused,  a  deposit  in  a  bank  of  good  repute 
of  the  amount  to  the  mortgagee's  credit,  with 
notice  thereof  to  the  mortgagee,  amounted  to 
payment  of  the  interest. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Payment,  §  24.] 

6.  Same— Election  to  Declabe  Debt  Due— 
scfticiency. 

A  mortgagee  cannot  be  held  to  have  exer- 
cised an   option  under  the  mortgage  entitling 
81P.-25 


him  to  declare  the  whole  debt  dne  on  default  In 
payment  of  interest  until  by  some  outward  act 
beyond  a  mere  mental  determination  or  a  direc- 
tion to  his  own  agents  he  has  manifested  an 
election. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  S  1200.] 

6.  Same— Pleading. 

Where  the  complaint  in  a  foreclosure  ac- 
tion alleges  that  the  plaintiffs  "elect"  to  declare 
the  whole  debt  due  for  default  in  payment  of  In- 
terest, proof  may  not  be  made  of  an  election 
made  before  the  commencement  of  the  action. 

Department  1.  Appeal  from  Superior 
Court,  Trinity  County;  James  W.  Bartlett, 
Judge. 

Action  by  the  Trinity  County  Bank  and  an- 
other against  F.  O.  Haas  and  others.  De- 
fendants appeal  from  a  decree  foreclosing  a 
mortgage  and  from  an  order  denying  a  new 
trial    Reversed  and  remanded. 

William  C.  Blasell,  for  appellants.  D.  J. 
Hall  and  H.  R.  Given,  for  respondents. 

SLOSS,  X  The  defendants  appeal  from  a 
decree  foreclosing  a  mortgage,  and  from  an 
order  denying  their  motion  for  a  new  trial. 

On  January  11,  1004,  the  defendants  F.  O. 
Haas  and  Emily  E.  Haas  made  and  delivered 
to  plaintitCs  their  promissory  note  for  $5,869.- 
73,  payable  one  year  after  date,  with  Interest 
thereon  at  the  rate  of  1  per  cent  per  month 
from  date  until  paid,  said  Interest  payable 
quarterly,  and,  if  not  so  paid  when  due,  to  be 
added  to  the  principal  and  to  bear  interest  at 
the  same  rate  as  the  principal  sum.  On  the 
following  day  said  defendants  executed  and 
delivered  to  plaintlfCs  a  mortgage  of  real 
property  to  secure  thehr  note.  The  mortgage 
provided  that  "In  case  default  be  made  in 
the  payment  of  the  said  principal  or  any  in- 
stallment of  interest  as  provided,  then  the 
whole  sum  of  principal  and  Interest  shall  be 
due  at  the  option  of  the  said  parties  of  the 
second  part  (the  payees),  or  assigns."  On 
September  6,  1904,  the  defendants  F.  6.  and 
Emily  E.  Haas  conveyed  to  the  defendant 
Joseph  Elliott  the  greater  part  of  the  mort- 
gaged premises,  Elliott  assuming  the  payment 
of  the  mortgage  debt 

The  first  Installment  of  Interest,  payable 
on  April  11,  1904,  was  paid  when  due.  This 
action  was  commenced  October  17,  1904,  the 
plalntifCs  alleging  In  their  complaint  that  no 
further  Interest  had  been  paid,  and  "default 
having  been  made  in  the  payment  of  the  sum 
of  Interest  due  July  lltii,  1904,  plaintiffs,  in 
accordance  with  the  terms  of  said  mortgage, 
elect  to  declare  the  whole  of  said  principal 
sum  and  Interest  thereon  from  April  11th, 
1904,  now  due  and  payable."  The  answers 
allege  that  all  interest  due  upon  said  note  or 
by  said  mortgage  "has  been  heretofore  paid, 
and  that  the  principal  sum  of  said  note  and 
mortgage  Is  not  yet  due."  The  court  found 
against  the  plea  of  payment,  found  that 
plaintiffs  had,  on  or  about  the  3d  day  of 
October,  1904,  elected  to  declare  the  principal 
and  interest  due,  and,  as  has  been  stated. 
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granted  to  plaintiffs  a  decree  of  foreclosure. 
The  finding  that  tbe  Interest  bad  not  been 
paid  Is  attadced  as  unsupported  by  the  evi- 
dence. It  appears,  without  contradiction, 
that  on  October  11,  1904,  six  days  before  the 
commencement  of  the  action,  the  defendant 
Elliott,  who  had  assumed  the  payment  of  tbe 
note  and  mortgage,  tendered  to  the  plaintiffs 
the  Interest  then  due,  comprising  the  two  In- 
stallments payable,  respectively,  on  July  11, 
1901,  and  October  11,  1904,  and  amounting  to 
about  $368.20.  The  tender  was  refused  on 
the  ground  that  plaintiffs  had  exercised  their 
option  "of  considering  both  principal  and  in- 
terest due  on  that  note  and  that  the  [their] 
money  was  not  sufficient."  The  defendant 
Elliott  Immediately  deposited  the  sum  of 
$375  In  gold  coin  In  tbe  name  of  plaintiffs 
in  a  bank  of  deposit  of  good  repute  and  gave 
notice  thereof  to  plaintiff.  Civ.  Code,  §  1300. 
There  Is  no  evidence  that  at  any  time  prior 
to  October  Uth  tbe  plaintiffs  notified  any  of 
the  defendants  they  had  elected  to  declare 
the  principal  of  the  note  due,  or  that  they 
ever  demanded  payment  of  such  prlncIpaL 
Evidence  offered  by  defendants  to  show  that 
plaintiffs  had  not  given  such  notice  or  made 
such  demand  was  excluded.  The  agent  of 
plaintiffs  was  allowed  to  testify,  over  de- 
fendants' objection,  that  two  weeks  before 
the  commencement  of  the  suit  he  had  elected 
to  declare  the  whole  note  due  and  payable, 
and  had  directed  the  attorneys  of  the  plain- 
tiffs to  proceed  to  foreclose  the  mortgage. 
The  note  and  mortgage,  being  parts  of  one 
transaction,  are  to  be  read  together,  and  the 
plaintiffs  may  therefore  rely  on  the  provision 
contained  In  the  mortgage,  making  the  prin- 
cipal due  for  nonpayment  of  Interest  at  the 
payees'  option,  although  the  note  contains 
no  such  provision.  Phelps  v.  Mayers,  126 
Cal.  549,  58  Pac.  1048;  Meyer  v.  Weber,  133 
Cal.  681,  65  Pac.  1110.  The  contention  of  the 
appellants  Is  that  they  had  the  right  to  pay 
the  accrued  Interest  and  defeat  the  right  to 
exercise  this  option,  at  any  time  before  It 
had  actually  been  exercised,  and  that  It  could 
not  be  validly  exercised  by  any  determina- 
tion reached  In  the  creditors'  own  minds, 
and  not  communicated  in  any  way  to  the 
debtors. 

It  Is  settled  by  several  decisions  of  this 
court  that  the  holder  of  an  Instrument  of  this 
kind  need  not,  before  commencing  his  action, 
give  any  notice  to  the  defaulting  maker  of 
his  election  to  declare  the  principal  due  for 
nonpayment  of  interest.  Hewitt  v.  Dean, 
91  Cal.  5,  27  Pac.  423;  Sichler  v.  Look,  93 
Cal.  600,  29  Pac.  220;  Clemens  v.  Luce,  101 
Cal.  432,  35  Pac.  1032;  Bank  of  Commerce  v. 
Scofield,  126  Cal.  156,  58  Pac.  451.  As  was 
said  in  Hewitt  v.  Dean,  supra:  "The  com- 
mencement of  the  action  was  notice  of  the 
exercise  of  the  option  •  •  •  and  no  pre- 
vious notice  or  demand  was  necessary."  But, 
while  a  formal  notice  before  suit  is  not  nec- 
essary, the  principal  sum  does  not  become 


due  ipso  facto  upon  default  In  tbe  payment 
of  Interest  The  clause  in  question  gives  to 
the  holder  of  the  note  a  mere  option  whidi 
he  may  take  or  waive.  Belloc  v.  Davis,  38 
Cal.  242.  He  Is  entitled  to  a  reasonable  time 
in  which  to  determine  whether  or  not  he  will 
claim  his  right.  Hewitt  v.  Dean,  supra; 
Fletcher  v.  Dennlson,  101  Cal.  294,  85  Pac. 
868.  If  after  a  default  in  the  payment  of  In- 
terest the  bolder  accepts  the  overdue  interest 
(Belloc  V.  Davis,  supra),  or  delays  unreason- 
ably before  electing  to  declare  the  pripcipal 
sum  due  (Crossmore  v.  Page,  73  Cal.  213,  14 
Pac.  787,  2  Am.  St  Rep.  789),  the  right  to 
exercise  tbe  option  Is  lost.  And  we  think  it 
Is  equally  lost  if,  before  the  option  has  been 
in  fact  exercised,  the  defaulting  debtor  pays 
or  offers  to  pay  the  overdue  Interest  Until 
such  option  has  been  exercised,  the  principal 
of  the  note  is  not  due.  Until  then  the  holder 
has  a  mere  option  to  declare  It  due.  During 
this  Interval  he  has,  by  his  failure  to  act.  In 
effect  declared  that  he  will  not  regard  the 
delay  already  past  as  sufficient  ground  for 
asserting  the  right  given  him.  The  delay  to 
that  extent  is  waived  by  him.  If  then,  before 
the  exercise  of  the  option,  the  debtor  pays 
the  accrued  Interest,  the  condition  upon 
which  the  holder  may  declare  the  whole  note 
not  due  does  not  exist  The  Interest  is  no 
longer  unpaid,  and  the  creditor  cannot  take 
advantage  of  a  prior  delay,  which  he  baa 
already  waived.  Here  the  debtor,  by  his 
tender,  followed  by  the  deposit  In  bank,  ex- 
tinguished the  obligation  to  pay  the  Interest 
then  due.  Such  tender  and  deposit  con- 
stituted a  payment  (Civ.  Code,  i  1300),  If 
made  before  the  plaintiffs  had  exercised  their 
option  to  declare  tbe  principal  due.  And  the 
offer  of  payment,  without  the  deposit  in  bank, 
was  equally  effectual  to  destroy  the  right  of 
the  plaintiffs  to  declare  the  principal  of  the 
note  due.  Civil  Code,  $  1504.  Tbe  plaintiffs 
cannot  therefore  rely  upon  the  commencement 
of  the  suit  as  an  exercise  of  their  option. 
When  tbe  complaint  was  filed,  the  interest  had 
already  been  paid.  Nor  can  any  effect,  as 
against  the  defendants,  be  givai  to  the  state- 
ment made  by  tbe  agents  of  plaintiffs  in 
response  to  the  tender,  that  the  plaintiffs  had 
exercised  their  option  of  considering  both 
principal  and  interest  due.  Such  statemoit 
was  made  after  the  rights  of  the  defendants 
had  become  fixed  by  their  tender.  It  Is  true 
that  the  court  finds  that  the  plaintiffs  had 
on  or  about  the  3d  day  of  October,  1901, 
elected  to  declare  the  principal  and  Interest 
due. 

This  finding  Is  based  upon  the  testimony 
that  the  plaintiffs  bad  on  or  about  the  date 
last  stated  directed  their  attorneys  to  pro- 
ceed to  foreclose.  We  think  the  rights  of 
the  defendants  could  not  be  cut  off  by  such 
ex  parte  determination,  not  communicated 
to  them.  The  plaintiffs  bad  a  right  of  elec- 
tion, and,  having  elected,  had  the  right  to 
proceed  without  notice  to  the  defendants,  but 


Digitized  by 


Google 


CaL) 


CITY  OP  OAKLAND  v.  THOMPSON. 


887 


tbejr  cannot  be  said  to  have  exercised  their 
option  until  by  some  outward  act  beyond  a 
mere  mental  determination  or  a  direction  to 
their  own  agents  they  bad  manifested  tbeir 
election.  Furthermore,  the  complaint  does 
net  allege  any  election  prior  to  the  com- 
mencement of  the  action.  The  allegation  is 
that  plaintifTs  "elect  to  declare  the  whole  of 
said  principal  sum  and  interest  thereon  from 
April  11,  1904,  now  due  and  payable."  This 
statement,  which  is  in  the  present  tense,  must 
be  taken  to  refer  to  the  time  of  filing  the 
complaint.  It  was  not  denied.  The  allega- 
tion was  probably  unnecessary,  as  the  filing 
of  the  complaint  seeking  the  relief  claimed 
sufficiently  evidenced  an  exercise  of  the  op- 
tion at  the  time  of  such  filing.  But,  under 
the  averment  as  made,  evidence  of  a  prior 
election  was  outside  of  the  Issues,  and  was 
objected  to  on  this  ground.  For  the  same 
reason  the  finding  of  an  election  on  October 
3,  1004,  Is  entitled  to  no  consideration. 

It  follows  that,  in  the  present  condition  of 
the  pleadings  and  the  evidence,  the  action 
seems  to  have  been  prematurely  begun,  the 
principal  sum  sued  for  not  being  due  when 
the  complaint  was  filed. 

The  judgment  and  order  appealed  from  are 
reversed,  and  the  cause  remanded  for  a  new 
trial.  The  plaintiffs.  If  so  advised,  should 
have  leave  to  amoid  their  complaint 

Weconcnr:  SHAW,  X:  ANQELLOTTI,  J. 


(mCal.  S7>) 

OITr  OF  OAKLAND  v.  THOMPSON,  CSty 

Clerk.    (8.  F.  4,848.) 
(Snpreme  Conrt  of  Oallfomia.    July  80^  1907.) 

1.  MumoiPAZ.  CoxpoBATiom  — Pabks  — Att- 

THOKTTT    TO   AOQIHU  —  IHDIFKROKST 
SOHXMES. 

TKoagh  no  repugnancy  exists  between  St 
1889,  p.  361,  c.  248,  authorizing  cities  to  acquire 
pnblic  parka  and  boulevards,  and  St  1901,  p. 
27,  c.  S2,  authorizing  them  to  incur  indebtedness 
for  and  regulating  the  acquisition  of  municipal 
improvements,  the  1889  act  does  not  provide  the 
sole  method  by  which  land  may  be  acquired 
for  public  parks,  since  the  Legislature  may  pro- 
vide two  independent  schemes,  to  either  of  which 
a  mnniciitality  may  resort 

2,  BAins. 

Under  St  1901,  p.  27,  e.  82,  anthorising  cit- 
ies to  acquire  or  construct  any  municipal  im- 
provement, including  street  work,  etc.,  and  prop- 
erty necessary  or  convenient  to  carry  out  the 
objects,  purposes,  and  powers  of  the  municipal- 
ity, snd  Oakland  City  Charter,  art  3,  8  31.  St. 
1889,  p.  524,  authorizing  the  city  to  acquire 
lands  for  public  parka,  etc.,  it  may  purcnase 
lands  for  park  and  boulevard  purposes. 
8.  Sahs. 

St  1901,  p.  27,  c.  82,  anthorizhig  cities  to 
acquire  land  for  parks,  and  providing  a  proposi- 
tion to  incur  debt  therefor  snail  he  submitted  to 
the  voters,  does  not  contemplate  that  each  price 
tt  land  desired  for  a  park  should  be  voted  upon 
separately,  where  there  is  a  single  scheme  of 

Cirk  improvement  Including  several  parcels  of 
nd  widely  separated,  to  be  converted  into  sep- 
arate paru. 

In  Bank.    Petition  by  the  city  of  Oakland 
tat  mandamms  to  Frank  B,  Thompson,  city 


clerk,  to  compel  him  to  countersign  bonds. 
Peremptory  writ  ordered  to  Issue. 

J.  B>.  McElroy,  City  Atty.,  for  petitioner. 
Allen  &  Walsh  and  Ben.  F.  Woolner,  for  re- 
spondent 

HENSHAW,  J.  This  is  a  petition  for  man- 
date against  the  respondent,  who  Is  city  dei^ 
of  the  city  of  Oakland,  to  compel  him  as 
such  official  to  countersign  certain  municipal 
bonds  of  petitioner.  The  proceedings,  cul- 
minating in  the  voting  of  the  bonds,  are  set 
forth  In  full. 

The  respondent  pleads  by  demurrer,  and 
admits  the  due  performance  of  all  the  acts 
taken  by  the  officers  of  the  city,  and  admits 
likewise  the  regularity  and  sufficiency  of  the 
election  proceedings  and  of  the  election.  He 
bases  his  refusal  to  countersign  the  bonds 
upon  two  grounds:  First,  that  the  proceed- 
ings culminating  in  the  special  election  where- 
at the  bonds  were  voted  wen  had  under  a 
statute  not  applicable  to  the  purpose;  and, 
second,  that  the  election,  calling,  as  it  did, 
for  the  acquisition  of  certain  detached  pieces 
and  parcels  of  land  for  public  parks,  was 
Irregular  and  void.  In  this:  that  each  piece 
and  parcel  of  land  proposed  to  be  purchased 
should  have  been  submitted  to  the  voters  to 
be  voted  upon  as  a  separate  and  distinct 
proposition;  whereas,  by  the  method  adopt- 
ed. It  was  made  necessary  for  the  voters  to 
TOte  for  or  against  the  acquisition  of  all  of 
these  detached  parcels  as  a  single  unit 

1.  Under  the  first  objection.  It  is  contended 
that  the  proceedings  should  have  been  bad, 
the  election  called,  and  the  bonds  issued, 
nnder  an  act  of  the  Legislature  entitled  "An 
act  to  enable  Incorporated  cities  and  coun- 
ties, and  towns  to  acquire,  maintain,  and 
Improve  public  parks  and  boulevards."  St, 
1889,  p.  361,  c  248.  In  fact,  the  proceedings 
were  had  under  the  authority  of  the  act  of 
1901,  entitled  "An  act  authorizing  the  In- 
curring of  Indebtedness  by  cities,  towns,  and 
municipal  corporations  for  municipal  im- 
provements,  and  regulating  the  acquisition, 
construction,  and  completion  thereof."  St 
1901,  p.  27.  c.  32.  It  Is  argued  that  the  act  of 
1889  deals  expressly  with  the  subject-matter 
of  the  petitioner's  bond  election;  that  there 
is  no  repugnancy  between  It  and  the  later 
act  of  1901,  which  Is  general  In  Its  nature; 
and  that  it  must  be  held,  therefore,  that  the 
Legislature  in  the  act  of  1889  has  set  forth 
the  single  and  controlling  method  whereby 
municipalities  may  acquire  lands  for  park 
and  boulevard  purposes.  It  may  freely  be 
conceded  that  no  repugnancy  exists  between 
the  act  of  1889  and  the  act  of  1901,  but  It 
does  not  necessarily  follow  therefrom  that  the 
act  of  1889  provides  the  sole  and  exclusive 
method  by  which  a  municipal  corporation 
may  acquire  land  for  park  purposes.  Thus, 
If  It  shall  be  determined  that  the  act  of  1901 
Is  in  Its  scope  broad  enough  to  include  the 
acquisition  of  lands  for  park  and  boulevard 
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purposes,  thrae  Is  no  constitutloaal  inhibi- 
tion forbidding  the  Legislature  from  providing 
two  Independent  schemes,  to  either  of  which 
a  municipality  may  have  resort  as  It  shall 
deem  expedient  Indeed,  the  essential  dif- 
ference between  the  act  of  1SS9  and  that  of 
1901  is  in  the  life  of  the  bonds;  the  act  of 
1889  providing  for  20-year  bonds,  and  that  of 
1901  for  40-year  bonds.  One  city  might  con- 
sider It  to  be  more  to  Its  advantage  to  use 
the  longer  term  bonds,  while  another  might 
be  of  contrary  opinion,  and,  as  we  have  said, 
there  Is  no  constitutional  or  other  objection 
which  prevents  the  Legislature  from  giving 
cities  their  option  and  choice  In  this  matter. 
The  language  of  the  act  of  1901  Is  certainly 
general  enough  to  empower  a  city  to  purchase 
lands  for  park  and  boulevard  purposes.  It 
declares:  "Whenever  the  legislative  branch 
of  any  city,  town  or  municipal  corporation 
shall,  by  resolution  passed  by  vote  of  two- 
thirds  of  all  Its  members  and  approved  by  the 
executive  of  said  municipality,  determine 
that  the  public  Interests  or  necessity  demands 
the  acquisition,  construction  or  completion  of 
any  municipal  Improvement,  Including  bridges, 
waterworks,  water  rights,  sewers,  light  or 
power  works  or  plants,  buildings  for  munic- 
ipal uses,  school  houses.  Are  apparatus,  and 
street  work,  or  other  works,  property,  or 
structures  necessary  or  convenient  to  carry 
out  the  objects,  purposes  and  powers  of  the 
municipality." 

Herein  Is  a  declaration  empowering  a  city 
to  bond  itself  for  the  acquisition  "of  any 
municipal  improvement"  Including  the  ac- 
quisition of  any  "property  •  •  •  neces- 
sary or  convenient  to  carry  out  the  objects, 
purposes,  and  powers  of  the  municipality." 
It  will  not  be  questioned  but  that  the  ac- 
quisition of  parks  Is,  without  any  express 
words  of  authorization,  Included,  whenever  a 
grant  of  power  Is  conferred  to  acquire  prop- 
erty for  "municipal  purposes."  Law  v.  San 
Francisco,  144  Cal.  384,  77  Pac.  1014;  City  of 
Lexington  v.  K^itucky,  etc.,  Assembly,  71  S. 
W.  943,  114  Ky.  7«1;  In  re  Mayor,  etc.,  2 
N.  E.  642,  99  N.  Y.  569;  In  re  North  Ter- 
race Park,  48  S.  W.  860,  147  Mo.  259.  But 
in  addition  to  this,  the  charter  of  the  city 
of  Oakland  expressly  contemplates  the  exer- 
cise of  this  power,  when  In  section  31  thereof 
it  declares  that  "the  council  shall  have  power 
to  pass  ordinances  •  *  •  40,  to  acquire 
lands  for  public  parks  and  to  Improve  and 
maintain  such  lands  for  the  benefit  of  all  the 
inhabitants  of  the  city."  Charter  of  City  of 
Oakland,  art  S,  {  31;  St  1889,  p.  524.  The 
effort  of  respondent  to  limit  the  scope  of  the 
act  of  1901  to  enumerated  matters  under  the 
rules  of  noscltnr  a  soclls  and  expressio 
unJus  Is  untenable.  The  language,  "Including 
bridges,  waterworks,  water  rights,  sewers, 
light  or  power  works,  or  plants,  buildings  for 
municipal  purposes,  school  houses,  fire  ap- 
paratus," Is  more  obviously  designed  to  In- 


clude In  the  phrase  "municipal  ImproTesnent,** 
subject-matters  conc^nlng  which  doubt  might 
be  entertained  as  to  their  proper  place  in 
such  a  category,  than  to  limit  the  kind  of 
public  Improvements  to  those  specifically  des- 
ignated. Thus,  to  Illustrate:  While  It  would 
be  unhesitatingly  said  that  a  sewer,  or  a 
bridge,  or  buildings  for  municipal  use,  were 
public  Improvements,  It  might  be  debatable 
in  a  town  adequately  supplied  with  light  by  a 
quasi  public  corporation  whether  the  acquisi- 
tion of  a  lighting  plant  by  a  city  could,  in 
strictness,  be  denominated  a  public  Improve- 
ment, and  It  was  to  relieve  from  any  neces- 
sity of  construction  that  light  works,  power 
works,  waterworks,  and  water  rights  were 
expressly  enumerated.  It  was  thus  not  de- 
signed to  limit  the  meaning  of  the  phrase 
"municipal  Improvements,"  but  rather  to 
broaden  Its  scope  to  include  any  of  these 
matters  which  might  otherwise  be  considered 
doubtful. 

2.  The  second  objection  urged  by  the  re- 
spondent Is  equally  untenable.  The  schema 
had  In  contemplation  the  acquisition  of  sev- 
eral distinct  parcels  of  land,  widely  sepa- 
rated, to  be  converted  Into  separate  parks  for 
the  enjoyment  of  all  the  Inhabitants  of  the 
city.  The  scheme  is  a  single  scheme,  the  pur- 
pose a  single  purpose,  and  came  clearly  with- 
in the  authority  of  the  act  of  1901.  which 
provides  that  the  proper  authorities  may  "call 
a  special  election  and  submit  to  the  qualified 
voters  of  said  city,  town,  or  municipal  cor- 
poration, the  proposition  of  incurring  a  debt 
for  the  purposes  set  forth  in  said  resolution."' 
The  law  does  not  contemplate — much  less 
compel — ^that  each  piece  and  parcel  of  land 
which  may  be  desired  for  a  park  should  be 
voted  upon  separately.  The  plan  is  a  single 
plan  for  the  acquisition  of  all  of  these  lands 
for  park  purposes,  and  In  recognition  of  the 
jealousies  which  so  often  arise  in  wards  and 
sections  of  a  municipality  it  may  easily  be 
believed  that  It  would  be  disastrous  to  the 
municipal  scheme  If  the  other  course  were 
adopted — ^the  jealousies  of  the  Inhabitants  of 
one  section  prompting  them  to  vote  for  lands 
for  a  park.  If  It  were  to  be  situated  In  their 
own  district,  and  to  vote  against  It  If  It  were 
not — thus  rendering  It  dlflScult,  If  not  Impos- 
sible, for  the  city  ever  to  acquire  park  lands 
at  all.  Certainly  the  plan  adopted  was  with- 
in the  discretionary  power  of  the  council  un- 
der the  law,  and  It  enabled  every  voter  to  ex- 
press himself  as  being  for  or  against  the 
whole  proposition.  More  than  this  was  not 
required. 

It  appearing,  therefore,  that  the  objections 
of  the  respondent  are  untenable.  It  Is  order- 
ed that  a  peremptory  writ  of  mandate  Issue, 
directing  him  forthwith  to  contersign  peti- 
tioner's bonds  as  prayed  for. 

We  concur;  BEATTY,  C.  J.;  LORIGAN, 
J.;  McFARLAND,  J. ;  SHAW,  J.;  SLOSS,  J. 
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DURKEB  V.  CHIXO  LAND  &  WATER  00. 

(L.  A.  1,892.) 
(Supreme  Court  of  California.     3a\y  30,  190T.) 

1.  Asimals—Tbespassing— Owner's  Dutt. 

The  owner  of  cattle  of  known  roving  and 
destrnctive  tendencies  must  take  commensurate 
precautions  to  prevent  their  escape  to  the  lands 
of  others. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  2,  Animals,  §  338.] 

2.  Same— Action  fob  Damage  —  Evidence— 
Stjfficienct. 

Evidence  in  an  action  for  damage  caused  by 
trespa.ssiag  cattle  held  to  sustain  a  finding  that 
defendant  had  neither  taken  sufficient  precau- 
tion to  prevent  trespass  by  its  cattle  nor  exer- 
cised dne  diligence  in  removing  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Animals,  {  3C0.] 

8.  Damages— Evidence— SuFFiciENCT. 

Evidence  in  an  action  for  damage  caused  by 
trespassing  cattle  held  to  sustain  findings  of 
dama;;p  in  plaintiff's  favor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  i  511.] 

4.  Appeal  —  Presentation  of  Objections 
Below— Necessity-Theory  of  Cause. 
XVTicre,  in  an  action  for  damages,  the  rule 
adopted  by  i>laintiEf  for  the  measurement  there- 
of was  acquiesced  in  by  defendant,  who  raised 
no  objection  to  the  evidence  given,  which  sus- 
tained the  findings,  defendant  is  concluded  from 
questioning  the  sufficiency  of  the  evidence  when 
tested  by  some  other  rule. 

lEi.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  g||  1054,  1055.] 

Department  2.  Appeal  from  Superior 
Court,  San  Bernardino  County;  Frank  F. 
Oster,  Judge. 

Action  by  Daniel  Durkee  against  the  Cblno 
Land  &  Water  Company.  From  a  judgment 
for  plaintiff,  and  an  order  denying  a  new 
trial,  defendant  appeals.    Affirmed. 

J.  S.  Chapman  and  Ward  Chapman,  for 
appellant.  E.  W.  Freeman  and  A.  D.  Laugh- 
Un.  for  respondent 

LORIGAN,  J.  This  action  was  brought  by 
plaintiff  to  recover  damages  from  tbe  de- 
fendant, claimed  to  have  been  sustained  by 
biui  on  account  of  the  defendant  wrongfully 
and  negligently  allowing  Its  cattle  to  tres- 
pass upon  certain  grain  and  pasture  lands 
owned  and  leased  by  bim  in  the  vicinity  of 
Chino,  in  San  Bernardino  county.  The  com- 
plaint stated  four  causes  of  action  and 
Judgment  was  rendered  in  favor  of  plaintiff 
upon  tbe  first  three,  but  denied  upon  the 
fourth. 

The  first  count  alleged  the  trespass  of 
said  cattle  on  320  acres  of  land  belonging  to 
plaintiff  between  December  1,  1902,  and  Sep- 
tember 1,  1903,  during  which  time  they  ate 
up  and  Injured  growing  hay  and  verdure 
thereon,  to  the  damage  of  plaintiff  in  the  sum 
of  $175.  The  court  allowed  damages  on 
this  count  on  the  sum  of  $150.  The  second 
count  alleged  the  trespass  by  the  cattle  of  de- 
fendant, between  the  same  dates,  on  an- 
other tract  in  possession  of  plaintiff  containing 
120  acres;   that  they  ate  up  and  destroyed 


the  grain,  hay,  grass,  and  verdure  thereon, 
causing  the  loss  of  pasture  to  the  amount  of 
$1,080;  that  said  cattle  broke  down  the 
fences  on  said  tract  and  damaged  plaintiff 
In  the  further  sum  of  $150;  that  as  a  re- 
sult of  such  trespass  by  the  cattle  of  de- 
fendant, and  destruction  of  said  fences,  10 
head  of  cows  belonging  to  plaintiff  mingled 
with  the  trespassing  cattle  of  defendant  and 
with  them  escaped  from  said  tract  of  land 
and  were  lost,  to  the  further  damage  of 
plaintiff  In  the  sum  of  $500,  making  In  all 
a  total  of  $1,630  damages.  On  this  count 
the  court  allowed  $720  for  the  loss  of  grass 
and  pasture;  for  destruction  of  fences  $50; 
and  for  the  loss  of  cows  $500,  making  $1,270. 
It  deducted  from  this,  however,  the  sum  of 
$105,  an  installment  of  rent  on  a  lease  of 
these  premises  due  from  plaintiff  to  defend- 
ant. The  third  count  alleged  a  further  tres- 
pass of  defendant's  cattle,  between  the  same 
dates,  upon  two  other  tracts  of  land  in  pos- 
session of  plaintiff,  aggregating  1,500  acres, 
and  constituting  practically  one  pasture, 
whereby  the  fences  of  said  tract  were  broken 
down,  and  the  grass,  hay,  and  verdure  de- 
stroyed ;  that,  on  account  of  the  destruction 
of  said  grass,  hay,  and  verdure,  plaintiff 
was  compelled  to  purchase  alfalfa  hay  at  the 
expense  of  $1,500,  which  expenditure  would 
have  been  unnecessary  save  for  the  destruc- 
tion by  said  cattle  of  the  hay,  grass,  and  ver- 
dure growing  on  said  lands.  It  was  further 
allegCMl  In  this  count  that,  by  reason  of  the 
destruction  of  said  grass  and  verdure,  60 
bead  of  young  cattle  belonging  to  plaintiff, 
of  the  value  of  $500,  were  deprived  of  prop- 
er food,  and  perished.  Plaintiff  laid  his  dam- 
ages resulting  from  the  destruction  of  said 
grass,  hay,  and  verdure  on  said  land,  and  the 
breaking  down  of  said  fences,  in  the  sum 
of  $2,599.80.  The  cotu^  allowed  on  this  count 
for  the  destruction  of  grass,  $900  damages, 
and  fences  $600,  but  found  against  plaintiff 
for  the  alleged  loss  of  60  head  of  young  cattle. 
In  relation  to  the  fourth  count,  tbe  court 
found  against  plaintiff  as  to  its  allegations, 
and  it  is  unnecessary  to  particularly  refer 
to  them.  Judgment  was  given  plaintiff  for 
tbe  amounts  found  in  his  favor  on  the  three 
counts,  aggregating  the  sum  of  $2,815.  The 
defendant  moved  for  a  new  trial  upon  various 
grounds;  the  principal  claim  in  support  of 
it  being  that  tbe  evidence  was  insufficient  to 
support  the  finding  of  negligence  on  the  part 
of  defendant  In  caring  for  its  cattle,  and, 
further,  that  there  was  no  evidence  sufficient 
to  support  the  findings  of  the  court  of  the 
amount  of  damages  suffered  by  plaintiff,  or 
any  of  its  various  items.  In  disposing  of  tbe 
motion  for  a  new  trial,  tbe  court  ordered  a  re- 
duction of  $20  to  be  made  from  tbe  Judgment 
on  the  first  count  and  $180  from  the  judg- 
ment on  the  second  count,  and  that,  if  this 
reduction  was  accepted  by  plaintiff,  the  mo- 
tion for  a  new  trial  be  denied.  The  reduc- 
tion was  accepted  by  the  plaintiff,  and  the  de- 
fendant thereupon  appealed  from  the  Judg- 
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ment  and  order  denying  Its  motion  for  a  new 
trial. 

The  evidence  shows  that  the  vicinity  in 
which  the  trespasses  complained  of  by  plain- 
tiff occurred  was  devoted  largely  to  the  cat- 
tle business,  the  people  living  there  being 
principally  engaged  in  dairying,  conduct- 
ing it  with  gentle,  native,  dairy  cows.  The 
plaintiff  was  thus  extensively  engaged,  using 
the  fields  upon  which  the  trespass  of  the  cat- 
tle occurred  for  such  dairy  purposes.  The 
defendant  was  not  engaged  In  dairying,  but 
In  raising  cattle  for  the  market  The  ranch 
upon  which  Its  cattle  were  supposed  to  range 
consisted  of  some  46,000  acres,  and  upon  this 
were  carried  at  the  dates  Involved  in  this 
action  something  over  3,000  head  of  cattle, 
of  which,  by  far,  the  larger  number  were 
what  is  called  Sonora  or  Mexican  cattle.  It 
was  these  Mexican  cattle  which  entered  up- 
on the  fields  of  plaintiff,  depastured  and  de- 
stroyed the  growing  crops  and  natural  feed 
thereon,  broke  down  his  fences,  and  caused 
all  the  damage  to  him  which  the  court  found 
he  sustained,  and  upon  which  It  awarded  him 
Judgment.  As  to  the  disposition  of  these 
Mexican  cattle,  their  roving  and  destructive 
propensities,  there  is  a  unanimity  In  the 
testimony  of  the  witnesses  on  the  subject. 
They  were  wild  "long  homed  cattle,"  which 
wandered  on  or  off  the  range  at  will,  and 
whose  roving  disposition  was  not  restrained 
by  the  presence  of  any  ordinary  fence.  Ex- 
cerpts from  the  testimony  of  a  few  of  the 
witnesses  called  (and  the  same  views  are 
expressed  by  all  who  spoke  upon  the  sub- 
ject) so  sufficiently  describe  the  character 
of  these  cattle  as  to  make  further  reference 
to  It  unnecessary.  One  witness,  speaking  up- 
on the  subject,  said:  "I  don't  believe  there  is 
a  ranch  in  ttiat  country  that  they  have  not 
looted,  and  to  do  it  they  would  have  to 
break  half  a  dozen  fences.  It  is  no  more 
trick  to  go  through  half  a  dozen  fences  for 
that  band  of  steers  than  to  go  along  the 
road  peaceably  on  a  Sunday  afternoon."  An- 
other: "They  would  jump  and  ran  and  go 
right  through  the  fences."  And  a  third: 
"The  Chlno  cattle  were  wild  and  fences  did 
not  stop  them.  They  were  monarchs  of  all 
they  surveyed."  And  the  foreman  of  the 
defendant  Is  also  credited  in  the  testimony 
with  having  summarized  the  evil  tendencies 
of  these  animals  In  the  declaration  that  "a 
whirlwind  Isn't  In  It  with  these  cattle."  We 
refer  to  the  characteristics  of  these  cattle  In 
connection  with  a  claim  of  appellant  that  the 
evidence  was  insufficient  to  sustain  the  find- 
ing of  the  court  that  defendant  was  negligent 
in  their  care. 

It  was  the  duty  of  the  defendant,  in  view 
of  the  roving  and  destructive  tendencies  of 
these  cattle,  to  take  commensurate  precau- 
tions to  prevent  their  escape  from  the  range 
upon  which  they  were  placed.  Reasonable 
care  on  account  of  their  known  disposition 
required  that  a  greater  diligence  should  have 


been  exercised  concerning  tfaem  than  wonld 
be  required  relative  to  ordinary  range  cat- 
tle. The  evidence  on  behalf  of  defendant 
tended  to  show  that  It  had,  at  most,  four 
vaqueros  to  ride  along  and  repair  the  fences, 
which  extended  eight  or  nine  miles  around 
the  ranch,  and  to  look  after  all  the  cattle  on 
the  range,  and  that  they  rode  these  fences, 
as  one  testified,  once  or  twice,  another  two 
or  three  times,  a  week.  No  particular  atten- 
tion was  given  to  the  fences  on  the  ranch  In 
the  vicinity  of  the  premises  of  plaintiff 
where  these  cattle  of  marauding  tendencies 
were  ranging,  or  to  keep  them  back  on  the 
range,  and,  under  the  circumstances,  the 
court  would  be  justified  in  finding  that  no 
sufficient  care  over  them  was  exercised  by 
defendant  Aside  from  this,  the  evidence  on 
behalf  of  plaintiff  warranted  the  court  la 
finding  that  even  the  attention  claimed  to 
have  been  given  was  not  sufficient  as  that 
testimony  showed  that  the  cattle  were  con- 
stantly in  the  fields  of  plaintiff  while  the 
feed  there  lasted,  and,  when  driven  out  one 
day,  returned  the  next,  and  that  defendant 
liad  information  and  knowledge  of  their  con- 
stant and  continued  depredations.  The  plain- 
tiff made  frequent  complaints  from  the  be- 
ginning to  the  end  of  the  trespassing  of 
these  cattle.  He  testified  that  be  complained 
at  the  head  office  of  the  company  in  San 
Francisco,  at  the  main  office  at  Chlno,  and 
to  the  superintendent  of  the  corporation  at 
the  ranch.  He  told  them  that  these  cattle 
were  destroying  all  the  feed  In  his  fields  and 
breaking  his  fences;  that  he  had  kept  men 
riding  after  them;  that  bis  horses  were 
worn  out;  and  that  he  had  to  have  relief. 
To  these  appeals  he  received  only  evasive 
answers,  and  gives  what  he  terms  "a  fair 
illustration"  of  the  result  of  one  of  them 
and  the  general  result  of  all.  He  stated: 
"I  went  to  the  office  and  saw  the  clerk  there 
In  charge — in  the  Chlno  office — and  I  stated 
the  case  very  thoroughly,  that  there  were 
200  or  300  head  of  their  steers  there;  that 
they  were  there  for  a  long  time,  and  that  I 
wouldn't  have  a  thing  if  there  wasn't  some- 
thing done:  and  the  agent  asked  me  what 
time  I  could  get  up  in  the  morning.  I  told 
him  I  could  get  up  in  the  dead  hour  of  the 
night  If  I  could  get  relief.  He  said:  'You 
get  up  tomorrow  morning  bright  and  early, 
and  be  here  about  the  home  ranch,  and  you 
will  meet  the  vaqueros,  and  you  state  your 
case  to  them.'  I  got  up  before  daylight  and 
It  was  very  cold,  and  I  drove  up  about  sun- 
rise, and  I  met  Mr.  Williams  and  four  others 
all  mounted,  coming  leisurely  from  the  home 
ranch,  and  I  stopped  the  gentlemen  and  stat- 
ed my  ease  to  them.  Mr.  Williams  was  very 
kind,  so  far  as  he  had  anything  to  say.  and 
he  said:  'Mr.  Durkee,  we  can't  do  anything 
for  you.  We  have  to  go  to  work  at  the  slio 
on  the  east  side.'  I  asked  if  I  could  not 
have  one  man,  and  that  my  horses  were  worm 


Digitized  by 


Google 


CaL) 


DURKEE  T.  CHINO  LAND  t  WATER  Ca 


S91 


ont.  And  he  said:  'We  can't  spare  even 
one  man.'  I  said:  'How  long  will  you  be 
bosy?*  He  said :  'About  six  days  or  a  week.' 
I  said:  'Isn't  tbere  any  one  who  can  give 
me  any  relief?'  And  be  said:  'You  go  up  to 
the  borne  ranch  and  see  Mr.  Gird.'  That  is 
about  the  way  they  kept  me  going  from  one 
fellow  to  another.  Mr.  Oird  was  connected 
with  the  company.  I  went  to  the  home  ranch, 
and  told  the  same  thing  to  Mr.  Qird,  and 
when  I  got  through  I  received  information 
that  Mr.  Steele  was  the  man  to  see.  I  in- 
quired where  I  could  find  Mr.  Steele.  The 
information  was  that  Mr.  Steele  was  tn  Mex- 
ico,  and  I  didn't  go  any  further.  After  all 
these  complaints  occasionally  the  men  would 
come  up  and  take  out  a  few  and  put  them 
over  the  fence,  and  they  would  be  back  be- 
fore the  night,  as  a  rule,  and  bring  some  more 
with  them."  While  this  Is  not  all  the  evi- 
dence bearing  on  the  question,  It  was  enough 
to  warrant  the  court  in  its  finding  that  the 
defendant  had  neither  taken  sufficient  precau- 
tions to  prevent  the  trespassing  of  defend- 
ant's cattle  upon  the  premises  of  pialntltf, 
or  exercised  due  diligence  in  removing  them 
when  they  were  doing  so. 

We  approach  now  the  next  point  urged 
by  the  appellant,  and  to  which  its  argument 
on  this  appeal  is  mainly  addressed,  namely, 
that  the  finding  of  material  injury  suffered 
by  plaintiff  through  the  trespassing  of  these 
cattle  and  the  amount  of  damages  found  to 
have  been  sustained  are  not  Justified  by  the 
evidence.  As  to  the  material  Injury  suffered 
by  plaintiff,  there  cannot  be  the  slightest 
question  under  the  evidence.  It  showed,  as 
far  as  the  grain  and  feed  upon  the  fields 
of  plaintiff  were  concerned,  that  such  fields 
were  depastured,  or  the  feed  thereon  destroy- 
ed, by  the  constant  incursions  of  these  cat- 
tle of  defendant  upon  the  premises,  and  It 
equally  showed  that  the  destruction  of  his 
fences  was  likewise  occasioned  by  them.  It 
would  be  a  waste  of  time  to  discuss  the  evi- 
dence in  the  record  upon  these  subjects,  as 
it  completely  sustains  the  findings  of  the 
court  upon  them. 

The  appellant,  however.  Insists  that  the 
evidence  showed  that  other  cattle  besides 
those  of  defendant  trespassed  upon  the  fields 
of  plaintiff,  and  that  the  owners  thereof  were 
responsible  for  some  of  the  damage  occa- 
sioned by  plaintiff,  and  that  the  court  was 
not  warranted  In  finding  that  the  injuries 
sustained  were  the  result  of  the  trespass  of 
defendant's  cattle  alone.  While  some  23  wit- 
nesses were  called  in  the  case  on  behalf  of 
both  sides — ^persons  in  charge  of  the  cattle 
of  plaintiff  and  those  of  defendant,  men  rid- 
ing the  ranges  caring  for  the  stock,  repairing 
fences,  and  driving  out  the  cattle  of  defend- 
ant— only  three  testified  that  any  other  stock 
save  those  belonging  to  either  plaintiff  or  de- 
fendant were  ever  seen  in  the  fields  of  plain- 
tiff. These  witnesses  testified  that  they  each 
on  one  occasion  saw  a  few  head  there.  When 


they  were  there,  how  many  there  were,  or 
how  long  they  remained,  the  evidence  does 
not  show,  and,  assuming  that  the  court  was 
required  to  accept  this  testimony,  it  was 
too  indefinite  and  uncertain  to  be  given  any 
serious  consideration.  If  it  be  conceded  that 
the  mere  presence  of  these  cattle — which  is 
practically  all  that  was  proven  relative  to 
then> — damaged  to  some  extent  the  fields  of 
plaintiff,  still  the  court  was  warranted  un- 
der the  evidence  in  finding  that  It  was  too 
trivial  and  inconsequential  to  affect  the  sub- 
stantive damage  proven  to  have  been  occa- 
sioned through  the  continuous  trespassing 
of  large  numbers  of  the  cattle  of  defendant. 
Now,  as  to  the  next  point — the  sufficiency 
of  the  evidence  to  sustain  the  finding  of  the 
court  as  to  the  various  amounts  in  which 
the  plaintiff  sustained  damage  under  the 
separate  counts  of  his  complaint  And  first 
as  to  the  damages  allowed  for  the  destruc- 
tion of  the  grain  and  pasturage.  Plaintiff, 
who  was  a  practical  farmer,  as  well  as  a 
dairyman,  testified  as  to  the  first  count  that 
the  damage  he  sustained  by  the  trespass  of 
the  cattle  was  the  destruction  of  a  nine-acre 
field  of  growing  barley,  and  fixed  the  amount 
of  his  damages  at  $175,  based  upon  the  ap- 
pearance of  the  grain  and  surrounding  con- 
ditions, and  the  probable  yield  of  hay  per 
acre,  and  Its  value  per  ton  if  It  had  been 
permitted  to  mature  and  had  been  harvested. 
He  testified  that  the  probable  yield  of  the  field 
in  hay  would  be  15  tons  of  the  value  of  $10 
per  ton.  The  court  originally  found  on  this 
basis  the  damage  to  be  $150,  but  upon  the 
motion  for  a  new  trial,  it  being  called  to  the 
attention  of  the  court  that  hay  worth  $20 
had  been  taken  from  this  tract  by  plaintiff, 
the  damages  on  this  count  were  reduced  to 
$180.  As  to  the  field  described  in  the  second 
count,  plaintiff  testified  that  the  grass  and 
verdure  there  destroyed  by  the  cattle  of  the 
defendant  was  of  the  value  of  $720.  Another 
witness  testified  that  the  value  of  the  feed 
on  this  120-acre  tract  for  dairying  was  worth 
$1  per  bead  of  stock  per  month,  and  that 
it  would  sustain  at  least  60  head  of  cattle 
the  year  round.  This  would  figure  $720  per 
annum  as  the  value  of  the  pasturage,  but 
as  the  plaintiff  pastured  the  tract  for  three 
months,  the  court  made  a  deduction  of  $180 
from  that  sum.  The  1,500-acre  tract,  de- 
scribed In  the  third  count,  plaintiff  had  con- 
templated using  for  the  conduct  of  bis  dairy 
business  and  for  dairy  purposes,  and,  with 
that  object  In  view,  had  erected  necessary 
structures  thereon.  He  testified  that  on  this 
tract  was  the  best  pasture  feed  known  in 
that  section.  It  produced  the  best  milk  and 
the  l>est  returns.  He  was  feeding  on  this 
tract  and  milking  100  head  of  cows,  selling 
the  milk  from  them  under  contract  in  Los 
Angeles  at  a  net  profit  of  $450  per  month. 
The  feed  on  this  range  would  support  these 
cows  for  three  months,  and,  after  they  were 
pastured  there  a  mouth,  the  depredations  of 
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defendant's  cattle  commenced,  resulting  In 
the  total  destruction  of  the  feed  to  plaintiff, 
and  he  estimated  his  damages  at  $900,  on  the 
basis  of  the  net  profits  which  he  would  have 
obtained  from  the  sale  of  milk  during  these 
two  months — $450  per  month — ^had  the  pas- 
turage not  been  destroyed  by  the  trespass. 
Another  witness  testified  that  the  net  re- 
turns from  milk  would  be  $4.50  per  head  for 
the  same  time,  or  $450  per  month.  The  court 
allowed  damages  on  this  basis  for  $900. 

It  Is  claimed  that  this  evidence  afforded  no 
proper  basis  for  the  allowance  of  damages. 
Upon  the  record,  however,  we  do  not  see 
how  the  appellant  can  be  beard  to  raise  the 
question  whether  It  presented  the  proper  bas- 
is or  not  This  case  was  tried  In  the  lower 
court  by  counsel  for  defendant  other  than 
those  representing  It  on  this  appeal.  The 
complaint  set  forth  in  the  several  counts 
the  nature,  character,  and  amount  of  dam- 
ages sustained  by  pPalntlff,  and  the  court 
found  that  plaintiff  had  been  damaged  by  the 
trespass  on  his  property  as  alleged  and  the 
extent  of  that  damage.  The  plaintiff  present- 
ed the  evidence  as  to  damages  to  which  we 
have  referred  upon  the  theory  that  he  was 
adopting  and  following  the  proper  and  legal 
rule  for  establlstUng  them.  No  objection  was 
made  by  defendant  to  the  introduction  of 
any  of  the  evidence,  nor  was  It  suggested  by 
defendant  until  after  Judgment  and  on  the 
motion  for  a  new  trial  that  the  rule  which 
was  adopted  by  plaintiff  was  not  the  proper 
or  correct  one  for  the  measurement  of  dam- 
ages. Not  only  was  no  objection  then  made 
or  a  different  rule  suggested,  but  couuscl  for 
defendant,  though  not  Introducing  any  evi- 
dence on  the  subject  of  damages,  cross-ex- 
amined the  witnesses  of  plaintiff  on  the  mat- 
ter of  damages  testified  to  by  them  with  a 
view  of  reducing  the  amount  claimed.  The 
failure  of  defendant  to  object  to  the  evidence, 
and  defendant's  cross-examination  of  the 
witnesses,  was  equivalent  to  a  concession 
that  the  evidence  was  competent  on  the  ques- 
tion of  damages  and  an  acquiescence  in  the 
theory  of  plaintiff  that  it  was  presented  un- 
der a  correct  rule  for  proving  them.  This 
was  in  effect  an  acceptance  of  tlie  evidence 
as  competent  upon  the  subject  of  damages 
and  that  the  correct  rule  for  their  measure- 
ment was  being  followed.  If,  in  the  opinion 
of  defendant,  the  rule  adopted  was  not  the 
correct  one,  it  was  defendant's  duty  to  have 
objected  to  the  evidence  offered  under  it  and 
to  have  Insisted  upon  the  proper  rule  being 
applied.  This  would  have  given  counsel  for 
plaintiff,  if  he  was  pursuing  the  wrong  course, 
an  opportunity  for  rectifying  his  mistake,  or, 
in  the  event  of  dispute  between  counsel  as  to 
the  true  rule,  would  have  afforded  an  oppor- 
tunity to  the  court  to  declare  It.  This  coun- 
sel for  defendant  did  not  do,  but,  on  the  con- 
trary, tacitly  conceded  that  the  correct  rule 
was  being  followed  and  competent  evidence 


was  being  offered  under  It  While  parties 
have  a  right  to  insist  that  damages  shall  be 
measured  by  a  recognised  legal  standard,  er- 
ror  cannot  always  be  predicated  upon  fail- 
ure to  do  so.  There  is  no  rule  of  practice 
which  precludes  them  from  trying  the  ques- 
tion of  damages  on  any  theory  they  see  fit 
They  may  adopt  any  rale  which  they  deem 
proper,  and  courts  will  not  interfere  of  their 
own  motion  to  compel  the  adoption  of  a  rule 
contrary  to  that  which  the  litigants  are  satis- 
fied to  accept  If  th^  are  satisfied,  the  court 
will  be.  When  they  do  adopt  such  a  rule, 
they  are  bound  by  it  and  neither  one  will  be 
subsequently  permitted  to  question  his  own 
conduct  relative  to  it  This  Is  the  situation 
here.  The  defendant  acquiesced  In  the  cor- 
rectness of  the  standard  adopted  by  plain* 
tiff.  It  is  to  be  assumed  that  defendant 
deemed  the  rule  which  was  followed  as  fav- 
orable to  Itself  as  any  other  which  it  might 
suggest.  In  any  event  It  made  no  objection 
to  the  evidence  presented  under  it  suggested 
no  other  or  better  rule,  and  examined  the  wit- 
nesses on  the  theory  that  it  was  the  correct 
one.  Under  these  circumstances  defendant 
is  concluded  from  raising  any  question  as  to 
the  sufficiency  of  the  evidence  to  sustain  the 
damages  on  the  ground  that  the  rule  adopted 
for  the  measurement  of  them  and  under 
which  the  evidence  was  received  was  not  the 
coi-rect  one.  The  evidence  which  was  pre- 
sented on  behalf  of  plaintiff  was  sufficient  to 
sustain  the  findings  of  damages  under  the 
rule  adopted  and  acquiesced  In  by  defendant 
for  ascertaining  them.  This  being  true,  the 
contention  of  appellant  then,  practically 
amounts  to  a  claim  that  the  evidence  did  not 
justify  these  findings  because,  if  the  correct 
rule  for  measuring  damages  had  been  adopt- 
ed, the  evidence  received  would  not  have 
been  competent  to  prove  them.  But  if  the 
correct  rule  was  not  being  followed,  defend- 
ant should  have  objected  to  the  evidence  and 
insisted  on  the  true  rule  being  adopted,  and. 
if  the  objection  was  overruled,  have  excepted 
and  asslKued  the  ruling  as  error,  and  based 
his  motion  for  a  new  trial  upon  that  ground. 
To  claim  now,  under  a  specification  of  Insuf- 
ficiency of  evidence,  that  the  evidence  did 
not  justify  the  finding  of  damages  because 
It  was  admitted  upon  an  Incorrect  theory  as 
to  the  proper  rule  for  measuring  them,  is,  in 
effect,  to  assign  the  admission  of  the  evi- 
dence as  error  of  law,  a  matter  which,  even 
had  an  objection,  and  exception  been  taken, 
could  not  under  any  circumstances  be  pre- 
sented or  considered  under  a  specification  of 
insulKciency  of  evidence.  As  the  rule  adopt- 
ed by  plaintiff  for  the  measurement  of  dam- 
ages was  acquiesced  In  by  defendant  no  ob- 
jection raised  by  it  to  the  competency  of  the 
evidence  given  under  it,  nnd.  as  that  evid^ice 
fully  sustains  the  findings,  the  defendant  Is 
concluded  by  its  conduct  from  raising  any 
question  of  the  sufiiciency  of  the  evidence 
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wben  tested  by  some  other  and  different  rule 
tlian  the  one  adopted  and  acquiesced  in  upon 
the  trial.  In  this  view,  whether  the  rule 
adopted  for  the  ascertainment  of  damages 
was  the  correct  one  or  not,  we  are  not  called 
upon  to  consider.  It  was  the  one  adopted 
and  acquiesced  in  by  both  parties  and  follow 
«d  by  the  court,  and  neither  of  the  litigants 
can  be  heard  after  Judgment  to  question  its 
correctness,  or  the  competency  of  the  evi- 
dence introduced  under  it.  Gooddale  v.  "West, 
B  Cal.  339,  341;  McClond  v.  O'Neall,  16  Cal. 
393,  398;  Janson  y.  Brooks,  29  Cal.  214, 
223;  Bullard  v.  Stone,  67  Cal.  477,  482,  8  Pac. 
17:  Storey  v.  NidiSer,  146  Cat.  549,  652,  80 
Pac.  692. 

Appellant  attacks  the  further  findings  as 
to  the  loss  of  10  head  of  cows  by  plaintiff 
and  the  destruction  of  his  fences  through  the 
negligent  trespass  of  the  cattle  of  defend- 
ant As  to  the  cows:  These  were  part  of  a 
herd  of  62  being  pastured  by  plaintiff  on  the 
120-acre  tract.  There  can  be  no  question  as 
to  their  value  as  found  by  the  court,  and  the 
only  question  is  whether  the  evidence  war- 
ranted the  court  In  finding  that  through  the 
negligence  of  the  defendant  in  permitting  its 
cattle  to  trespass  on  this  field  the  plaintiff 
lost  them.  It  is  not  claimed  that  the  de- 
fendant would  not  be  liable  if  the  evidence 
so  showed,  and  we  think  It  did.  We  have 
already  referred  to  the  evidence  which  Justi- 
fied the  court  In  finding  that  the  cattle  of  de- 
fendant were  negligently  permitted  to  break 
down  the  fences  and  trespass  upon  the  sev- 
eral fields  of  plaintiff  described  in  the  com- 
plaint, and  no  fnrtber  discussion  of  that 
matter  Is  necessary.  As  to  the  escape  of  the 
cows  In  question,  it  appears  that  they  were 
being  pastured  with  the  rest  on  this  tract 
when  the  several  incursions  of  defendant'" 
cattle  upon  it  commenced ;  that  defendant's 
cattle  would  break  in  and  herd  and  feed 
with  plaintiff's  cows;  and  when  run  out 
would  take  the  cattle  of  plaintiff  with  them 
that  while  the  cows  would  run  out  with  th« 
wild  cattle  they  would  not  herd  with  them, 
and  usually  could  readily  be  got  together  for 
plaintiff  to  put  them  back  in  the  field.  While 
no  one  saw  the  cows  leaving  the  field  of 
plaintiff,  still  the  court  was  warranted  from 
this  evidence,  and  the  other  circumstances 
disclosed,  in  reaching  the  conclusion  that 
these  cows  had  mingled  and  gone  with  de- 
fendant's trespassing  cattle,  and  been  lost 
In  the  hills  of  the  Chlno  range.  After  he 
missed  them  plaintiff  asked  permission  of  de- 
fendant's superintendent  to  search  for  them 
on  the  Chlno  ranch,  and  was  refused. 

Ab  to  the  destruction  of  the  fences  of  plain- 
tiff and  the  damages  therefor  as  found  by 
the  court,  the  findings  in  both  respects  are 
sustained  by  the  evidence. 

The  Judgment  and  order  appealed  ttom  are 
affirmed. 

We  concur:  McFARLAND,  J.;  HEN- 
BHAW,  J. 


m  Cal.  5n 

MANILA   T.    UNION   FERTILIZER   CO. 

(L.  A.  2,014.) 

(Supreme  Court  of  California.     Ang.   1,  1907. 

Rehearing  Denied  Aug.  28,  1907.) 

1.  Pi,EAniNa — AuxndioiitotAaswkb— I1BA.VI) 

OF    COITBT. 

Code  Civ.  Proc.  g  472,  provides  that  any 
pleading  may  be  amended  once  by  the  party  of 
course  and  for  cause  at  any  time  before  answer 
or  demurrer  filed,  or  after  demurrer  and  before 
the  trial  of  the  issue  of  law  thereof,  by  filing 
the  same  as  amended  and  serving  a  copy  on  the 
adverse  party,  who  may  have  10  days  thereafter 
in  which  to  answer  or  demur  to  the  amended 
pleading;  that  a  demurrer  is  not  waived  by  fil- 
ing an  answer  at  the  same  time,  and.  when  de- 
murrer to  a  complaint  Is  overruled  and  no  an- 
swer is  filed,  the  court  may  allow  an  answer  00 
terms,  etc.  Bdd,  that  such  section  only  per' 
mits  an  amended  answer  to  be  filed  before  a  de- 
murrer to  the  original  answer  Is  filed,  or  while 
the  issue  of  law  raised  by  the  demurrer  thereto 
is  undisposed  of,  and  that  an  amended  answer 
as  of  course  cannot  be  filed  after  a  demurrer  to 
the  original  answer  has  been  disposod  of,  or 
after  the  time  within  which  plaintiff  might  have 
demurred,  but  did  not,  has  expired,  when  the 
amendment  can  be  allowed  only  by  stipulation 
or  leave  of  court. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  Sf  766,  768.] 

2.  Samb— Leavb  to  File— Discretxon. 

A  cause  was  set  for  trial  in  June,  1905.  on 
the  original  pleadings,  and  continued  on  defend- 
ant's application  until  August  14th,  when  de- 
fendant promised  to  be  ready  for  trial.  On  that 
day  defendant  first  moved  for  leave  to  amend 
its  answer,  the  result  of  which  would  have  been 
to  have  required  a  continuance  of  the  cause, 
because  the  proposed  amendment  pre.'sented  ad- 
ditional issues.  There  was  no  showing  as  to 
why  the  application  was  not  made  earlier,  and 
it  appeared  that  matters  sought  to  be  presented 
in  the  amendment  were  known  to  defendant  in 
June.  Held,  that  the  refusal  of  the  amendment 
was  not  an  abnse  of  discretion. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  {  GOl.] 

3.  Shipping  —  Chabteb  Pabtt  — Breach  bt 
Owner. 

Defendant  chartered  a  vessel  for  a  voyage 
to  Magdalena  Bay  and  return  to  San  Diego 
with  a  cargo  of  guano,  plaintiff,  the  owner,  to 
accompany  the  vessel.  This  requirement  was 
changed,  and,  when  the  vessel  was  off  Ensenada, 
plaintiff  boarded  her,  and  directed  the  captain 
not  to  put  into  that  port,  as  he  had  been  direct- 
ed by  defendant's  agent.  It  was  not  shown  why 
defendant's  agent  desired  the  vessel  to  enter  En- 
senada,  nor  that  he  had  any  business  there,  nor 
that  the  captain  informed  plaintiff  that  he  had 
orders  from  such  agent  to  enter  that  port. 
Held,  that  plaintiff's  orders  to  the  captain  not 
to  enter  Ensenada  did  not  constitute  a  breach 
of  the  charter. 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;  Walter  Bordwell,  Judge. 

Action  by  Frank  Manba  against  the  Union 
Fertilizer  Company.  From  a  Judgment  for 
plaintiff,  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial,  it  appeals.  Af- 
firmed. 

Grant  Jackson  and  George  Fuller,  for  ap- 
pellant.   Powers  &  Holland  for  respondent 

LORIQAN,  J.  This  suit  was  brought  to  re- 
cover the  sum  of  $690  for  work  and  labor 
performed  by  the  plaintiff  at  the  request  of 
the  defendant,  and  for  the  use  and  hire  bjr 
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tbe  defendant  from  plaintiff  of  that  certain 
boat  known  as  the  schooner  "May"  for  a 
period  of  59  days  from  the  11th  day  of  Sep- 
tember, 10(H,  to  the  9th  day  of  November  of 
the  same  year.  From  the  answer  and  the 
evidence  it  appears  that  plaintiff's  action  ia 
based  upon  the  written  agreement  attached 
to  the  answer  made  between  the  plaintiff  and 
one  Beermaker,  agent  of  the  defendant,  for 
the  hiring  of  plaintifTs  power  schooner  May 
for  a  voyage  to  Magdalena  Bay,  stopping  at 
any  place  or  island  designated  by  said  Beer- 
maker,  and  to  return  to  San  Diego  with  a 
load  of  guano.  The  rental  agreed  upon  was 
$10  per  day,  and  by  the  terms  of  the  contract 
the  plaintiff  was  to  go  with  the  boat  as 
engineer  and  to  furnish  one  man  as  sailor; 
said  Beermaker  furnishing  all  provisions,  oil 
for  engine,  captain,  and  two  sailors.  The 
schooner  on  the  11th  day  of  September,  1904, 
cleared  from  the  port  of  San  Diego  for  that 
of  Bnsenada,  but  on  arrival  there  the  plain- 
tiff was  arrested  by  the  Mexican  authorities 
for  an  alleged  criminal  offense,  and  the 
schooner  also  taken  Into  custody.  She  was, 
however,  released  at  the  end  of  five  days,  and 
it  was  found  that  under  an  arrangement  be- 
tween the  plaintiff  and  Beermaker,  by  which 
tbe  latter  waived  the  defendant's  rights  to 
require  the  plaintiff  to  accompany  the  schoon- 
er, she  proceeded  on  her  voyage,  under  the 
terms  of  the  contract  as  thus  modified.  The 
voyage  was  completed  on  the  9th  day  of 
November,  1904,  and  it  is  found  by  the  court 
that  defendant,  during  the  period  between 
the  date  of  her  sailing,  September  11,  1904, 
and  the  date  of  her  arrival,  had  and  used 
the  schooner  under  said  contract  for  a  period 
of  39  days.  Judgment  was  accordingly  ren- 
dered for  the  sum  of  $390  less  tbe  sum  of 
$50  already  paid,  and  $25.75  expenses  for  re- 
pairs incurred  by  the  defendant.  The  de- 
fendant appeals  from  the  Judgment,  and 
from  the  order  denying  its  motion  for  a  new 
trial. 

The  first  error  claimed  to  have  been  com- 
mitted by  the  trial  court  was  in  striking  out, 
on  motion  of  plaintiff,  an  amended  a'lswer 
and  counterclaim  filed  by  defendant.  It  ap- 
pears that  the  defendant  filed  its  original 
answer  and  counterclaim  on  December  24, 
1904,  and  the  cause  was  set  down  for  trial  on 
June  16,  1905,  but  upon  the  application  of 
defendant,  made  on  that  day,  and  over  tbe 
objection  of  plaintiff,  the  trial  was  continued 
until  August  14,  1905,  counsel  for  defendant 
announcing  that  he  would  be  ready  for  trial 
on  that  date.  On  August  4,  1905,  without 
leave  of  the  court,  defendant  filed  an  amend- 
ed answer  to  which  plaintiff  demurred.  Aft- 
er this  demurrer  was  filed,  defendant,  still 
without  leave  of  tbe  court,  6cr\-ed  and  filed  a 
second  amended  answer,  both  of  which,  on 
motion  of  plaintiff  made  on  August  14,  1905. 
the  date  fixed  for  the  trial,  were  stricken 
out.  The  grounds  of  the  motion  were,  first, 
that  the  amended  answer  and  counterclaim 


bad  been  filed  without  leave  of  court,  and 
without  authority  of  law;  second,  that  tbe 
second  amended  answer  and  counterclaim 
changed  the  issues  made  in  the  action;  and, 
third,  that  the  plaintiff  was  taken  by  Bur- 
prise.  As  the  order  striking  out  tbe  answer 
and  counterclaim  was  general,  it  most  b« 
sustained  if  any  of  tbe  grounds  urged  lu 
support  of  it  were  tenable.  We  shall  not  dis- 
cuss the  merits  of  tbe  last  two  grounds,  be- 
cause the  order  was  properly  based  on  the 
first.  The  position  of  tbe  appellant  is  that 
under  section  472,  Code  Civ.  Proc,  be  had  an 
absolute  right  to  file  an  amended  answer  at 
any  time  before  trial  of  the  cause.  This, 
however,  is  not  a  proper  construction  of  the 
section  which  only  permits  an  amended  an- 
swer to  be  filed  before  a  demurrer  to  tbo 
original  answer  is  filed,  or  while  the  issue  of 
law  raised  by  demurrer  thereto,  is  undispos- 
ed of.  An  amended  answer  "as  of  course" 
cannot  be  filed  after  a  demurrer  to  the 
original  answer  has  been  disposed  of,  or  after 
the  time  within  which  tbe  plaintiff  might 
have  demurred,  but  did  not,  has  expired.  It 
can  thereafter  only  be  allowed  upon  stipula- 
tion, or  by  leave  of  the  court.  This  Identical 
question  was  before  this  court  In  the  case 
of  Tlngley  v.  Times  Mirror  Co.  (Cal.)  89  Pac. 
1097,  decided  since  the  appeal  in  the  present 
case  was  taken.  We  there  construed  the  sec- 
tion adversely  to  the  position  assumed  by  ap- 
pellant, and  as  supporting  the  view  taken  by 
the  trial  court,  and  we  refer  to  the  decision 
in  that  case  for  a  more  extended  presentation 
of  our  views  upon  the  subject 

The  amended  answer  having  been  strldcen 
out,  appellant  then  moved  the  court  for 
leave  to  file  it,  which  was  denied,  and  this 
ruling  is  also  assigned  as  error.  The  original 
answer,  after  denying  the  allegations  in  the 
complaint,  set  up  a  counterclaim  for  dam- 
ages allied  to  have  been  sustained  by  tbe 
failure  of  plaintiff  to  make  the  voyage  pro- 
vided for  in  tbe  contract  The  second  amend- 
ed answer  asked  to  be  filed  set  up  the  ad- 
ditional defenses  that  the  vessel  was  unsea- 
worthy,  and  that  plaintiff  took  forcible  pos- 
session of  it  on  the  high  seas,  and  refused  to 
return  It  to  defendant.  Also  various  counter- 
claims were  set  up  for  amounts  paid  and 
expenses  incurred  by  defendant  relative  to 
the  voyage  and  resulting  from  its  alleged 
abandonment  by  plaintiff.  Whether  the  court 
should  allow  this  amended  pleading  to  be 
filed  rested  in  its  sound  discretion  and  tbe 
order  of  the  court  refusing  it  could  only  be 
reversed  because  of  an  apparent  abuse  of  It, 
and  the  record  here  discloses  no  such  abuse. 
The  cause  was  set  for  trial  in  June,  1905, 
under  the  original  pleadings,  and  continued 
on  the  application  of  defendant  until  August 
14,  1905.  No  intimation  was  given  then  by 
defendant  that  any  change  in  its  pleadings 
were  contemplated.  On  the  contrary,  its 
counsel  stated  that  he  would  be  ready  for 
trial  on  the  date  to  which  a  continuance  was 
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bad.  On  tbe  day  for  wbicb  tbe  trial  was 
last  set  he  moved  to  be  allowed  to  amend, 
the  result  of  wblcb  allowance  would  bave 
been  as  asserted  by  plaintiff— and  wblcb  was 
no  doubt  true — to  work  a  further  contlnu- 
ance  In  the  cause.  No  showing  whatever 
was  made  why  the  application  bad  not  been 
made  earlier.  Tbe  absence  of  such  a  show- 
ing would  of  Itself  bare  sustained  tbe  order 
of  refusal.  A  party  is  entitled  to  have  a 
cause  tried  at  the  date  for  which  It  Is  set, 
unless  some  satisfactory  reason  is  presented 
for  Its  postponement.  An  application  for 
leave  to  amend  a  pleading,  which,  if  granted, 
will  warrant  a  continuance  of  a  trial  without 
any  showing  why  tbe  application  was  not 
made  earlier,  is  sufficient  ground  for  refusing 
to  allow  it.  Not  only  was  there  no  showing 
made  in  behalf  of  tbe  application,  but  from 
an  affidavit  made  by  tbe  manager  for  appel- 
lant in  support  of  its  application  for  a  con- 
tinuance of  the  trial  on  June  16,  1905,  It  ap- 
I>ear8  that  defendant  bad  knowledge  then  of 
practically  all  the  matters  set  forth  In  Its 
amended  answer  and  counterclaim,  wblcb  on 
August  14, 1905,  it  asked  leave  to  file.  Under 
all  these  circumstances,  there  was  no  error 
on  tbe  part  of  the  court  in  refusing  to  allow 
the  amended  pleading  to  be  filed  on  tbe  day 
last  set  down  for  trial  of  tbe  cause.  Aside 
from  this  claim  relative  to  tbe  ruling  of  the 
court  upon  tbe  pleadings  tendered  by  appel- 
lant, It  is  Insisted  by  it  that  tbe  evidence 
did  not  Justify  tbe  findings  In  favor  of  plain- 
tiff. Tbe  court  found  the  facts  as  we  have 
heretofore  recited  tbem.  Some  of  them  were 
not  denied,  and,  as  to  tbose  which  were,  It 
Is  only  necessary  to  say  that  tbe  evidence 
was  conflicting,  and  tbe  court  accepted  that 
offered  on  behalf  of  plaintiff. 

It  is  particularly  Insisted,  however,  by  ap- 
pellant that  the  finding  of  tbe  court  tbat  tbe 
voyage  under  the  contract  was  completed 
on  the  9th  day  of  November,  1904,  is  not 
supported  by  tbe  evidence.  Tbe  position  of 
defendant  in  this  regard  is  that,  when  the 
vessel  was  about  to  proceed  on  its  way  back 
from  Magdalena  Bay  to  San  Diego,  tbe  cap- 
tain thereof  was  given  instructious  by  Beer- 
maker  to  put  in  to  Ensunada ;  tbat  when  tbe 
vessel  was  off  that  port  on  tbe  7th  or  8th  of 
November  the  plaintiff,  who  had  remained  in 
the  vicinity  of  Ensenada  while  tbe  vessel 
proceeded  to  Magdalena  Bay,  came  out  in  a 
boat,  boarded  her,  and  directed  tbe  captain 
not  to  put  in  to  Ensenada,  but  to  sail  directly 
for  San  Diego,  wbicb  be  did.  arriving  there 
on  November  9tb,  but,  when  plaintiff  boarded 
tbe  vessel,  it  was  on  its  way  home,  and  Its 
voyage  bad  already  been  long  extended  be- 
yond tbe  time  contemplated  In  tbe  contract 
of  tbe  parties.  Beermaker  was  not  on  tbe 
vessel.  He  bad  remained  at  some  point  in 
tbe  vicinity  of  Magdalena  Bay.  No  reason 
was  suggested  why  Beermaker  wanted  tbe 
boat  to  put  In  to  Ensenada.  It  does  not  ap- 
pear tbat  be  bad  any  business  there,  or  was 
Cal.Rep.  Sd-91  P.— 49 


at  all  discommoded  or  inconvenioiced  by  tbe 
failure  of  the  vessel  to  land  at  Ensenada. 
She  was  not  returning  with  any  cargo  wbicb 
necessitated  her  entering  or  clearing  at  tbat 
port  Neltber  bad  Beermaker  told  plaintiff 
tbat  be  wanted  tbe  vessel  to  put  in  there  on 
her  return ;  nor  does  It  appear  tbat,  when  tbe 
plaintiff  boarded  tbe  vessel  outside  of  En- 
senada, tbe  captain  in  charge  gave  bim  any 
Informntlon  tbat  be  bad  been  instructed  by 
Beermaker,  or  any  one  else,  to  enter  the 
port  of  Ensenada.  It  appears  only  tbat  tbe 
captain  contemplated  doing  so,  but  tbat 
plaintiff  persuaded  bim  to  proceed  directly 
to  San  Diego,  her  home  port.  Instead.  Why 
tbe  captain  wanted  to  put  in  to  Ensenada 
does  not  appear,  but,  whatever  tbe  reason 
was,  tbe  evidence  does  not  disclose  tbat 
either  be,  or  any  one  else.  Informed  plaintiff 
that  be  bad  orders  from  Beermaker  to  do  so. 
Under  tbe  circumstances,  it  cannot  be  said 
tbat  plaintiff  broke  up  tbe  voyage  or  retook 
tbe  boat  without  tbe  consent  of  defendant  be- 
fore tbe  voyage  was  completed,  or  tbat  tbe 
evidence  did  not  show  that  It  was  completed 
under  the  contract  as  found  by  tbe  court 

We  have  considered  the  points  made  by  th<» 
appellants  relative  to  tbe  admission  and  re- 
jection of  testimony,  and  are  of  the  opinion 
that  no  material  error  was  committed  in  that 
respect  Other  points  are  made  In  the  case, 
but  we  do  not  think  tbey  are  of  any  merit 
or  that  tbey  require  particular  discussion. 

Tbe  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  SL08S,  J.;  SHAW,  J.i 
ANGELIyOTTI,  J.;  HENSHAW,  J.;  McFAR- 
I<AND,  J. 

BEATTY,  O.  J.  I  concur.  As  to  the  right 
of  defendant  to  file  an  amended  answer  at 
any  time  before  demurrer  filed,  It  is  sufficient 
for  the  purposes  of  this  case  to  say  tbat  after 
an  answer  bap  been  filed,  and  the  Issues  so 
formed  have  been  set  for  trial  on  a  day 
certain,  with  tbe  knowledge  and  acquiescence 
of  the  defendant  be  cannot  on  tbe  eve  of  the 
trial,  file  an  amended  answer,  raising  new 
Issues,  without  leave  of  tbe  court.  To  so 
much  qualification  tbe  general  language  of 
section  472.  Code  Civ.  Proc.,  must  be  subject, 
and  perhaps  it  Is  tbe  only  qualification  we 
are  authorized  to  Impose. 


1«  Oal.  587 
GUTIERREZ  et  al.  v.  WEGB.  (L.  A.  1,848.) 
(Supreme  Court  of  California.     Aug.  5,  1907.) 

1.  Water  Coukses  —  Riparian  Owners  — 
Right  or  Diversion  —  Evidenob  —  Find- 
ings. 

Where  in  a  contest  between  riparian  own- 
ers as  to  their  respective  rights  in  a  creek  there 
was  evidence  tbat,  notwitlistanding  defendant's 
diversion  of  a  miners'  inch  of  the  waters  throuRh 
a  pipe,  there  was  always  water  flowing  down 
onto  plaintiffs'  land,  the  court  properly  found 
that  defendant  had  not  acquired  an  adverse  right 
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to  all  the  waters  of  the  creek,  and  had  not  di- 
verted or  acquired  any  right  to  such  waters  oth- 
er than  to  a  quantity  sufficient  to  supply  ths 
pipe. 
2.  Same— DivisiOH  of  Wateb. 

Plaintiffs  and  defendant  owned  adjoining 
land.  A  creek  rose  from  a  spring  on  defend- 
ant's land  and  flowed  through  the  same  and 
through  about  three-fourths  of  the  leuRth  of 
plaintiffs'  land,  when  it  was  absorbed.  Defend- 
ant had  never  diverted  more  than  one  miners' 
inch  of  the  water,  and  his  land  contained  only 
three  acres  and  a  fraction  that  was  irrigable 
and  adapted  to  cultivation  by  means  of  such  wa- 
ter, while  plaintiffs'  land  contained  about  2.000 
acres,  50  of  which  was  adapted  to  cultivation 
and  susceptible  of  irrigation  from  the  creek. 
Held,  that  a  decree  vesting  in  defendant  suffi- 
cient water  to  supply  his  pipe  and  dividing  the 
balance  of  the  now  so  that  defendant  should 
have  the  entire  flow  for  one  day  out  of  every  21 
days,  and  that  plaintiffs  should  have  the  bal- 
ance, was  a  proper  division. 

In  Bank.  Appeal  from  Superior  Court, 
Ventura  County ;  J.  W.  Taggart,  Judge. 
•  Action  by  Soledad  Gutierrez  and  another, 
as  executors  of  the  will  of  Benlgno  Gutierrez, 
deceased,  and  another,  against  Henry  Wege. 
From  a  part  of  the  Judgment  in  favor  of 
plaintiffs,  defendant  appeals.    Affirmed. 

See  79  Pac.  449. 

H.  Cj.  Poplin,  for  appellant  G.  H.  Gould 
and  W.  R.  Edwards,  for  respondents. 

McFARIiAND,  3.  This  action  was  brought 
to  quiet  title  to  tbe  waters  of  a  small  stream 
called  "Casitas  creek,"  and  to  have  tbe  pro- 
portionate rights  of  the  parties  to  said  waters 
definitely  determined.  The  court  made  find- 
ings and  rendered  a  Judgment,  and  from  a 
part  of  this  Judgment  defendant  appeals. 

No  errors  of  law  are  assigned,  and  the 
only  grounds  for  a  reversal  are  that  cer- 
tain findings  of  fact  are  not  supported  by 
tbe  evidence.  Each  of  the  parties  is  the 
owner  of  a  tract  of  land  riparian  to  said 
cre^;  defendant's  land  lying  Immediately 
above  and  adjoining  the  land  of  plaintiffs. 
The  creek  rises  in  a  spring  on  defendant's 
laud,  and  flows  through  bis  land  onto  tbe 
land  of  plaintiffs  and  runs  through  plain- 
tiffs' land  about  three-fourths  of  its  length, 
when  it  is  all  finally  absorbed  by  the  soil. 
Defendant  having  claimed  all  the  waters  of 
tbe  spring  and  creek  and  threatened  to  di- 
vert the  same  unless  plaintiffs  pay  him  cer- 
tain money,  plaintiffs  commenced  this  action 
for  an  injunction  against  the  infringement 
of  their  riparian  rights  and  for  a  decree 
settling  tbe  proportionate  ownership  of  the 
parties  of  tbe  waters  of  tbe  creek,  and  also 
prohibiting  defendant  from  maintaining  a 
certain  nuisance,  namely,  a  manure  pile,  in 
tbe  creek.  Defendant  set  up  bis  right  by  pre- 
scription to  all  the  waters  of  tbe  creek, 
claiming  that  for  more  than  five  years  before 
tbe  commencement  of  tbe  action  be  bad 
continuously,  notoriously,  and  adversely  to 
plaintiffs  and  all  the  world  diverted  all  of 
tbe  said  water  onto  bis  own  laud  and  used 
it  there,  and  prevented  any  of  it  from  flowing 
down  through  tbe  lands  of  plaintiffs.    Tbe 


court  found  that  defendant  had  so  divert- 
ed  one  miners'  inch  of  said  water  tbrougli 
an  iron  pipe,  and  bad  acquired  a  right  by  pre- 
scription to  said  one  inch  of  water,  and 
also  found  that  defendant  bad  not  diverted 
or  acquired  any  right  to  tbe  waters  of  said 
creek  other  than  the  said  one  inch.  Defend- 
ant contends  that  this  finding,  except  as  to 
said  one  inch,  is  unsupported  by  tbe  evidence, 
and  that  the  evidence  shows  that  he  bad 
adversely  diverted  all  of  the  water  of  said 
creek  as  claimed  by  him.  This  contentioa 
of  defendant  as  to  the  finding  of  bis  claim 
to  all  tbe  water  by  prescription  substantially 
includes  all  of  bis  case  on  appeal;  for  It 
will  be  found  on  examination  that  his  other 
points  as  to  findings  not  being  sustained  by 
tbe  evidence  all  point  to  and  are  based  on 
the  contention  tbat  tbe  finding  as  to  pre- 
scription Is  unwarranted.  But,  in  our  opin- 
ion, there  was  ample  evidence  to  support  the 
finding  tbat  there  was  no  adverse  diversion 
of  tbe  water  of  tbe  creek  other  than  the 
one  inch  diverted  through  tbe  iron  pipe. 
There  was,  no  doubt,  some  conflicting  evi- 
dence on  this  point;  but  there  was  material 
testimony  tbat  notwithstanding  the  diver- 
sion through  the  pipe  there  was  always  water 
flowing  down  the  stream  onto  plaintiffs* 
land. 

Plaintiffs'  land  contains  about  2,000  acres, 
and  the  court  found  that  50  acres  of  It  was 
adapted  to  cultivation  and  was  susceptible 
of  irrigation  from  said  creek,  and  tbat  only 
3  acres  and  a  fraction  of  defendant's  land 
was  adapted  to  cultivation  and  Irrigable  from 
said  creek;  and  it  found  tbat  a  f»lr  propor- 
tionate division  of  tbe  water  o'  the  creek, 
other  than  tbe  said  1  inch,  for  irrigation, 
woiUd  give  to  plaintiffs  the  entire  flow  of 
the  creek,  other  than  the  1  Inch,  for  20  days 
out  of  every  21  days;  and  to  defendant,  in 
addition  to  said  1  inch,  the  entire  flow  of 
tbe  creek  for  1  day  out  of  every  21  days; 
and  judgment  was  rendered  in  accordance 
with  this  finding.  Defendant  exceptt  to  this 
fln-ding  as  not  supported  by  tbe  evidence; 
but  it  Is  not  specifically  contended  that  this 
would  not  be  a  fair  division,  provided  all  the 
water  other  than  the  1  Inch  is  to  be  divided 
between  the  parties ;  and  defendant.  In  argu- 
ing this  point,  reverts  to  his  contention  that 
defendant  is  entitled  to  all  tbe  water  by  pre- 
scription. We  think  that  the  evidence  fairly 
warrants  tbe  division  of  the  water  decreed 
by  the  Judgment  Tbe  other  points  made  by 
defendant  as  to  tbe  title  to  the  water  of  the 
creek  are  covered  by  what  has  already  been 
said. 

As  to  the  nuisance,  we  think  tbat  the  evi- 
dence amply  warrants  tbe  findings  of  tbe 
court  as  to  that  matter  and  Justifies  tbe 
judgment 

The  part  of  the  judgment  appealed  from 
is  affirmed. 

We  concur:  SrX)SS,  J. ;  SHAW,  J.;  ANGEI.. 
LOTTI,  J.;  LORIGAN,  J.;  HENSHAW,  J. 
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Ex  parte  COLLINS.  (Or.  1,874) 
(Sopreme  Court  of  California.  June  12,  1907.) 
Habeas  Corpus— Appeal  and  Esbob— Bah.. 
When,  after  a  habeas  corpus  hearing,  a 
prisoner  has  been  remanded  to  the  custody 
whence  he  came,  there  is  ordinarily  no  proceed- 
ing to  be  stayed  pending  a  review  of  that  order, 
since  be  is  not  thereafter  held  by  the  order  of 
remand,  but  by  the  warrant  or  other  process 
upon  which  he  was  held  when  the  writ  of  ha- 
beas corpus  was  issued,  and  the  power  to  ad- 
mit him  to  bail  belongs  exclusively  to  such  offi- 
cer, if  any,  as  had  the  power  to  admit  him  to 
bail  independent  of  habeas  corpus  proceeding, 
and  be  must  make  his  application  for  bail  in 
tJie  usual  manner  as  provided  by  law. 

In  Bank.  Application  by  George  D.  Collins 
for  a  writ  of  habeas  corpus.  Petitioner  hav- 
ing been  allowed  a  writ  of  error  to  the  United 
States  Supreme  Conrt  to  review  an  order 
(90  Pac.  827)  remanding  bim  to  custody,  he 
requests  that  the  writ  operate  as  a  super- 
sedeas.   Refused. 

George  D.  Collins,  In  pro.  per.  Wm.  Hoff 
Cook  and  Hiram  T.  Johnson,  for  respondent. 

BEATTY,  C.  J.  Having  allowed  the  pris- 
oner a  writ  of  error  to  enable  him  to  secure 
a  review  of  the  record  In  this  proceeding  by 
the  Supreme  Conrt  of  the  United  States,  and 
having  been  requested  to  order  that  the  writ 
operate  as  a  supersedeas,  I  desire  to  state 
my  reason  for  specially  limiting  the  opera- 
tion of  the  order.  In  certain  cases  of  recent 
origin  In  this  state  In  which  prisoners  in 
custody  under  process  of  the  superior  conrt 
have  been  remanded  after  a  hearing  upon 
habeas  corpus  In  another  court,  or  before  a 
different  Judge,  upon  the  ground  that  the 
Imprisonment  was  lawful,  the  Judge  making 
the  order  of  remand  has  allowed  a  writ  of 
error  and  ordered  a  supersedeas  which  he 
has  construed  as  empowering  him  to  admit 
the  prisoner  to  ball.  The  order  which  I  make 
In  this  case  is  not  to  be  understood  by  any 
Judge  to  whom  an  application  for  ball  may  be 
made  as  having  such  effect.  When,  after  a 
hearing  upon  his  petition  for  a  writ  of  habeas 
corpus,  a  prisoner  has  been  remanded  to  the 
custody  from  whence  he  came,  there  Is  ordi- 
narily no  proceeding  td  be  stayed  pending  a 
review  of  that  order.  The  prisoner  Is  not 
thereafter  held  by  rlrtue  of  the  order  of  re- 
mand, but  by  virtue  of  the  warrant  or  other 
process  upon  which  he  was  held  at  the  time 
the  writ  of  habeas  corpus  was  issued,  and  the 
power  to  admit  him  to  bail  belongs  exclusively 
to  such  officer.  If  any,  as  bad  the  power  to 
admit  him  to  ball  Independent  of  the  habeas 
corpus  proceeding,  and  he  must  make  his  ap- 
plication for  ball  In  the  usual  manner  as  pro- 
vided by  the  laws  of  this  state. 

t  Cat.  App.  8S 
BDDT  V.  HOUGHTON  et  al.    (Civ.  363.) 

(Oonrt  of  Appeal,  Second  District.  California. 
July  8,    1907.) 

1.  VBNTJi—CnANGE—ArrtDAViTS— Answer. 

On  an  application  for  a  change  of  venue, 
the  affidavit  and  answer  are  only  available  aa 


affecting  the  question  of  residence,  and  cannot 
be  considered  in  determining  the  nature  of  the 
cause  of  action  jileaded,  which  must  be  found 
from  tlie  complaint  alone. 
2.  Samb— TBANsrrOBY  Action. 

An  action  to  compel  a  depositary  of  stock 
in  a  mining  corporation  and  the  pledgee  to  de- 
liver the  same  to  plaintiff  was  a  transitory  ac- 
tion, and  not  local  as  involving  a  controversy 
over  real  property. 

8.   COBPORATIOWB— VENTJB— RiOHT  TO  OHANGK. 

Under  Const,  art.  12,  §  16,  providing  that 
a  corporation  may  be  sued  in  the  county  where 
the  contract  is  made  or  to  be  performed,  where 
the  obligation  or  liability  arises  or  breach  oc- 
curs, or  in  the  county  where  the  prindpal 
place  of  business  of  the  corporation  is  situated, 
subject  to  the  power  of  the  court  to  change 
the  place  of  trial  as  in  other  cases,  corporation 
defendants  have  no  absolute  right  to  a  dtange 
of  venue  on  account  of  residence. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,   Corporations,  {   1943.] 

4.  Vbnub— Change— Right  of  Defendant. 

A  defendant  against  whom  no  cause  of  ar- 
tion  is  stated  Is  not  entitled  to  a  change  of 
venue. 

5.  Same— Afudavit   or   Merits. 

An  affidavit  of  merits  in  support  of  an  ap- 
plication for  a  change  of  venue,  alleging  that 
the  affiant  had  fully  and  fairly  stated  "the 
case,"  as  distinguished  from  the  "facts  of  the 
case,"  to  his  counsel,  and  had  been  advised 
that  there  was  a  good  defense  to  the  action  on 
the  merits,  was  sufficient. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Venue,  i  113.] 

Appeal  from  Superior  Court,  Los  Angeles; 
County,  N.  P.  Conrey,  Judge. 

Action  by  E.  C.  Eddy  against  F.  T.  Hough- 
ton and  others.  From  an  order  denying  de- 
fendants' motion  for  a  change  of  venue,  they 
appeal.    Reversed. 

J.  S.  Larew  and  R.  B.  Stolder,  for  appel- 
lants. Chas.  S.  McKelvey,  for  respond«it  Ed- 
dy. Hugh  T.  Gordon,  for  reqiondent  Ten- 
nessee-California Gold  Mining  Company. 

TAGGART,  J.  Appeal  from  an  order  deny- 
ing motion  for  change  of  venue. 

The  action  was  begun  In  Los  Angeles  coun- 
ty and  the  application  for  change  of  place 
of  trial  was  made  by  the  defendants  F.  T. 
Houghton  and  Merced  Security  Savings 
Bank.  It  was  based  upon  the  grounds  that 
the  cause  of  action  related  to  a  controversy 
over  real  property  situated  In  the  county  of 
Mariposa,  and  the  real  defendant  and  party 
in  Interest  (Houghton)  was  a  resident  of  Mari- 
posa county.  Two  demands  for  a  change  ap- 
pear In  the  record,  one  by  the  defendant  Mer- 
ced Security  Savings  Bank,  and  the  other  by 
the  defendant  Houghton,  and  the  latter  flies 
an  affidavit  setting  out  that  he  Is  the  only  real 
party  in  interest  as  defendant  In  said  ac- 
tion, and  that  all  the  other  persons  named 
as  defendants  are  mere  nominal  parties.  The 
defendant  Tennessee-California  (Jold  Mining 
Company,  which  Joins  the  plaintiff  In  resist- 
ing the  motion,  flies  a  verlfled  answer,  pre- 
senting its  Interest  In  the  subject-matter  of 
the  action  brought  by  plaintiff. 

In  determining  the  cause  of  action  to  be 
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tried  neither  the  affidavit  nor  the  answer 
can  be  looked  to.  The  effect  of  tbe  complaint 
In  this  respect  cannot  be  varied  by  either. 
Only  as  affecting  the  question  of  residence 
will  they  be  considered.  Quint  v.  Dimond, 
135  Cal.  672,  67  Pac.  1034.  The  only  cause 
of  action  attempted  to  be  stated  In  favor 
of  plaintiff  Is  one  against  the  defendants 
Merced  Security  Savings  Bank  and  Hough- 
ton, and  Is  to  compel  the  bank  to  deliver  to 
plaintiff  certain  shares  of  stock  of  the  de- 
fendant cori)oration,  Tennessee-California 
Gold  Mining  Company,  in  which  Houghton 
Is  Interested.  The  relations  of  tbe  parties 
to  tbe  transactions  Involved  in  the  action,  as 
disclosed  by  the  complaint,  are:  The  plain- 
tiff and  defendant  Guenther  were  pledgors 
of  the  shares  of  stock — ^the  bank  the  pledge 
holder  and  the  defendant  Houghton  the 
pledgee.  There  is  no  real  property  involved 
in  the  said  cause  of  action  attempted  to  t>e 
stated  in  favor  of  plaintiff.  The  extensive 
allegations  of  probative  facts  anticipating 
the  bank's  reason  for  refusing  to  deliver  the 
stock  constitute  no  part  of  the  statement  of 
a  cause  of  action  which  the  court  can  consid- 
er on  this  motion. 

Neither  of  tbe  corporation  defendants  has 
an  absolute  right  under  the  constitutional 
provision  (section  16,  art  12)  to  have  the  ac- 
tion removed  on  account  of  its  place  of  resi- 
dence. Trezevant  v.  Strong  Co.,  102  Cal.  49, 
36  Pac  895.  The  principal  place  of  business 
of  tbe  Tennessee-California  Gk>ld  Mining 
Company  is  stated  In  the  complaint  to  be  at 
Los  Angeles,  Cal.,  but  the  complaint  states 
no  cause  of  action  In  favor  of  plaintiff  to 
which  that  corporation  is  a  proper  or  nec- 
essary defendant  The  defendant  Guenther 
passed  out  of  consideration  by  the  stipula- 
tion of  the  parties  In  open  court.  This  leaves 
but  the  two  moving  defendants  to  be  consid- 
ered. The  bank  is  a  resident  of  Merced 
county,  but  its  demand  for  change  Is  to  Mari- 
posa county,  and  may  be  considered  as  a 
consent  to  the  granting  of  the  motion  of  the 
defendant  Houghton,  whose  demand  on  the 
ground  of  his  place  of  residence  is  for  a 
change  to  Mariposa  county.  The  mining 
company  being  neither  a  necessary  nor  proper 
party  to  the  determination  of  the  cause  of 
action  therein  stated  in  favor  of  plaintiff, 
the  defendant  Houghton's  motion  should  have 
been  granted.  If  there  was  a  sufficient  show- 
ing on  the  merits.  McKenzIe  v.  Barling,  101 
Cal.  459,  86  Pac.  8.    We  think  there  was. 

The  contention  of  respondent  that  the  affi- 
davit of  merits  made  by  the  moving  party 
is  Insufficient  cannot  be  sustained.  The  affi- 
davit is  substantially  tbe  same  as  the  one 
held  good  In  McSherry  v.  Penn.  Co.,  97  Cal. 
642,  32  Pac.  711,  except  that  In  the  case 
cited  the  affiant  avers  that  he  "has  fully 
and  fairly  stated  the  facts  of  the  case"  to 
his  counsel,  while  in  the  case  at  bar  the 
statement  is  that  he  "has  fully  and  fairly 
stated  tbe  case"  to  his  counsel.    There  is  no 


essential  difference  between  these  statements. 
Rathgeb  v.  Tlscomla,  66  Cal.  96,  4  Paa  987. 
Tbe  order  appealed  from  is  reversed. 

We  concur:    ALLEN,  P.  J.;  SHAW,  J. 


S  Cal.  App.  » 
PEOPLE  V.  HARBBN.    (Cr.  44.) 

(Court  of  Appeal,   Second  District,  California. 
Feb.  18,  1907.) 

1.  False  Pbeteitses— Fictitioub  Bank  Bux 
— Information. 

An  information  charging  that  defendant 
passed  a  fictitious  bill  in  writmg  on  a  bank  not 
in  existence,  with  intent  to  cheat  and  defraud 
the  complaining  witness,  and  alleging  that  de- 
fendant had  knowledge  of  the  character  of  tbe 
bill  and  of  the  nonexistence  of  the  bank  named 
therein  at  tbe  time  he  passed  such  bill,  suffi- 
ciently charged  the  offense  defined  b;  Pen.  Code, 
i  476,  prohibiting  the  passage  of  a  bank  bill  of 
a  bank  having  no  existence,  with  intent  to  de- 
frand. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  False  Pretenses,  SS  34r-36.] 

2.  Same— Ficrrrious  BiLii— Statutes. 

Defendant  passed  an  alleged  ?20  bank  bill 
to  complainant  in  payment  of  room  rent.  The 
bill  consisted  of  two  bills  pasted  together;  the 
exposed  sides  being  similar  to  each  other.  Both 
bills  were  of  the  denomination  of  $20  and  pur- 

Eorted  to  be  issued  by  a  New  Jersey  bank  which 
ad  had  no  existence  since  1S65.  One  of  the 
exposed  fnces  bore  the  "No.  31.777"  and  the  date 
1864.  and  the  other  showed  the  number  blank, 
the  date  incomplete,  the  signature  by  the  presi- 
dent, but  a  blank  for  the  signature  of  the  cash- 
ier. Held  that,  though  such  bills  were  genuine 
in  so  far  as  they  were  complete,  they  were  nev- 
ertheless false  and  fictitious,  within  Pen.  Code,  } 
476,  prohibiting  the  passing  of  a  fictitious  bank 
bill  of  a  bank  not  in  existence,  with  intent  to 
cheat  and  defraud. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  23,  False  Pretenses,  {  4.} 

3.  Cbiminal  Law — Other  Offenses — System. 

In  a  prosecution  of  defendant  for  passing  a 
fictitious  bank  bill  at  Liong  Beach  on  October 
28,  1905,  in  payment  for  room  rent,  evidence  was 
also  offered  of  a  similar  offense  alleged  to  have 
been  committed  by  him  in  San  Pedro  on  the  3d 
day  of  November  following.  Defendant  admit- 
ted being  in  San  Pedro  on  the  day  of  the  alleged 
later  offense,  but  tried  to  establish  an  alibi  as 
to  the  principal  offense.  Held,  that  evidence  of 
the  subsequent  offense  was  admissible  to  identify 
defendant  as  the  person  who  passed  the  ficti- 
tious bill  at  Long  Beach,  and  to  show  that  de- 
fendant was  operating  a  system  of  imposition 
and  fraud. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  833.  834.] 

4.  Fame  Pbetensbs — Statutes— Amendment. 

Pen.  Code,  §  470,  as  amended  by  Acts  1905, 
relating  to  the  offense  of  signing  the  name  of  a 
fictitious  person  with  intent  to  defraud,  had  no 
application  to  section  476,  prohibiting  the  pass- 
ing of  a  fictitious  bank  note  of  a  bank  not  in 
existence. 

Appeal  from  Superior  Court,  Los  Angeles 

County;   B.  N.  Smith,  Judge. 

Steven  Harben  was  convicted  of  passing 
a  fictitious  bank  bill  with  knowledge  of  its 
character,  and  he  appeals.    Affirmed. 

E.  L.  Hutchinson,  Henry  H.  Roser,  and  H. 
H.  Appel,  for  appellant  U.  S.  Webb,  Atty. 
Gen.,  and  K.  E.  Selpb,  Deputy  Atty.  Gen., 
for  tbe  People. 
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TAGGART,  J.  Thl8  la  an  appeal  from  a 
judgment  of  conviction,  and  from  an  order 
denying  defendant's  motion  for  a  new  trial. 
upon  a  cbarge  of  passing  a  fictitious  bank 
bill  In  violation  of  the  provisions  of  section 
476  of  the  Penal  Code.  The  information 
chargea  that  the  defendant  on  the  28th  day 
of  October,  1905,  passed  a  certain  flctitloua 
banlv  note  of  a  bank  or  corporation  having  no 
existence  at  the  time,  and  charges  the  de- 
fendant with  knowledge  of  the  false  and 
llctitious  character  of  the  bill  and  of  the 
nonexistence  of  the  bank  named  in  the  bill 
at  the  time  of  the  passing  of  the  bill. 

The  note  or  bill  is  double;  that  is,  it  con- 
sists of  two  bills  pasted  together,  the  expos- 
ed sides  being  similar  to  each  other,  and  the 
reverse  side  of  each  bill  being  entirely  con- 
cealed from  view.  Both  bills  are  of  the  de- 
nomination of  $20,  and  purport  to  have  been 
issued  by  the  State  Bank  at  New  Brunswick, 
state  of  New  Jersey.  One  of  the  exposed 
faces  bears  the  "No.  31,777"  and  the  date 
1864.     The  other  shows  the  number  blank 

(No. )  and  the  date  (18  — )  incomplete. 

Both  are  signed  "John  B.  Hln,  Prest,"  but 
the  space  preceding  the  word   "Cash'r"   is 

blank  ( ,  Cash'r).    The  bank  named  in 

the  bill  closed  its  doors,  or,  as  one  witness 
puts  it,  "busted,  about  1864  or  1865."  It  has 
had  no  existence,  either  as  a  bank  of  issue 
or  otherwise,  since  1865.  The  bills  constitut- 
ing the  "bill"  are  worthless,  and  have  had  no 
value  since  the  date  last  mentioned,  except  a 
nominal  one  given  them  by  curio  dealers. 
The  absence  of  the  name  of  the  cashier  indi- 
cates that  they  were  never  regularly  issued, 
and  never  became  current  bank  notes,  or  pos- 
sessed any  value  as  such.  These  two  bills, 
80  made  into  one^  were  on  the  28th  day  of 
October,  1905,  tendered  by  defendant  to  the 
complaining  witness  as  $20  in  lawful  money, 
in  payment  of  the  sum  of  $3,  being  in  part 
payment  for  rent  of  a  room  in  the  lodging 
house  kept  by  such  witness  at  Long  Beach. 
She  accepted  the  bill  as  such  payment,  and 
returned  to  defendant  $17  in  good  money  In 
change.  Defendant  immediately  left,  and 
said  witness  did  not  see  him  again  until  10 
days  later,  when  he  was  under  arrest  in  San 
Pedro. 

In  addition  to  defendant's  said  conduct, 
tending  to  show  bis  knowledge  of  the  char- 
acter of  the  bill  in  question,  the  prosecution 
introduced  in  evidence  two  other  bank  notes 
or  bills,  of  the  denomination  of  $10  each 
(made  into  one  in  similar  manner),  purport- 
ing to  have  been  issued  by  the  Merchants' 
&  Planters'  Bank  of  the  State  of  Georgia,  at 
Savannah;  also  testimony  to  show  the  pass- 
ing of  these  bills  by  defendant  as  a  $10  bank 
note,  in  payment  for  a  loaf  of  bread  worth 
10  cents,  at  San  Pedro,  on  the  3d  day  of  No- 
vember, 1905,  and  that  the  bank  named  in 
these  bills  passed  out  of  existence  about  the 
time  of  the  close  of  the  Civil  War.  The  tes- 
timony shows  that  in  connection  with  the 
latter  bills  defendant  received  in  return  as 


change  the  sum  of  $9.90  lawful  money.  Tbe 
ruling  of  the  trial  court  in  admitting  tbe 
latter  bills  to  show  guilty  knowledge  and  in- 
tent is  assigned  as  error. 

Tbe  record  discloses  no  attack  upon  the  in- 
formation, either  by  demurrer  or  motion  in 
arrest  of  judgment  The  appeal  presents 
three  matters  for  consideration:  Does  tbe 
information  state  a  public  offense?  Is  the 
evidence  introduced  sufficient  to  sustain  a 
verdict  of  guilty?  And  did  the  court  err  in 
admitting  in  evidence  tbe  bills  passed  by  de- 
fendant in  San  Pedro,  and  the  testimony  In 
connection  therewith  introduced  to  show 
that  he  did  pass  them  and  to  stiow  the  char- 
acter of  the  bills? 

Every  essential  element  of  the  oftense 
tor  which  punishment  is  provided  by  sec- 
tion 476  of  the  Penal  Code  is  set  forth  in 
the  information.  It  charges  tbe  defendant 
with  passing  a  fictitious  bill  in  writing 
of  a  bank  not  in  existence,  with  the  Intent 
to  cheat  and  defraud  the  complaining  wit- 
ness, and  alleges  that  defendant  had  knowl- 
edge of  the  character  of  tbe  bill  and  of  tbe 
nonexistence  of  the  bank  named  In  the  bill 
at  the  time  he  passed  tbe  latter.  Tills  is  suf- 
ficient. 

Defendant  contends  that  there  is  no  evi- 
dence to  show  that  the  bills  are  "fictitious," 
but  that,  on  the  contrary,  all  the  evidence  In 
this  respect  tends  to  show  tliat  they  were 
"genuine"  in  so  far  as  they  were  complete, 
and  that  the  bank  was  In  existence  at  the 
time  they  bear  date.  Again,  it  is  urged  that, 
the  bill  or  bills  not  having  been  properly  ex- 
ecuted and  this  appearing  upon  the  face  or 
faces  thereof,  It  or  they  could  not  be  the 
means  of  committing  a  fraud.  Webster  de- 
fines "fictitious"  as  "feigned;  imaginary; 
not  real;  counterfeit;  false;  not  genuine." 
If  it  were  the  duty  of  the  court  to  divorce 
these  bills  from  the  circumstances  under 
which  they  were  passed  by  defendant,  sepa- 
rate them  from  each  other,  and  restore  them 
to  the  condition  in  which  they  probably  were 
when  they  left  the  bank  whose  name  they 
bear,  It  might  find  them  to  have  l>een  gen- 
uine at  that  time;  but  as  prepared  by  de- 
fendant, or  Some  one  else,  with  the  evident 
purpose  of  concealing  their  real  character, 
and,  as  passed,  they  were  "not  genuine,"  but 
were  "false,"  and  instruments  of  fraud  and 
deceit,  and  tlie  Jury  were  justified  by  the 
evidence  in  so  finding. 

It  is  not  material  to  the  question  that  the 
bills  were  not  complete  and  legally  Issued. 
As  .ippears  from  language  quoted  by  the  Su- 
preme Court  with  approval  in  People  v. 
Munroe,  100  Cal.  667.  35  Pac.  327,  24  L.  R.  A. 
33,  38  Am.  St.  Rep.  323:  "It  is  a  matter  of 
perfect  indifference  whether  it  possesses  or 
not  the  legal  requisites  of  a  bill  of  exchange, 
or  an  order  for  the  payment  of  money  or  the 
delivery  of  property.  The  question  is  wheth- 
er upon  its  face  It  will  have  the  effect  to  de- 
fraud those  who  mny  art  upon  It  as  geuuine 
or  the  person  in  whose  name  It  is  forged.    It 
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Is .  not  essential  that  the  person  In  whose 
name  It  purports  to  be  made  should  have  the 
legal  capacity  to  make  It,  nor  that  the  per- 
son to  whom  It  Is  directed  should  be  bound 
to  act  upon  it,  If  genuine,  or  bare  a  remedy 
over."  The  language  here  used  was  in  rela- 
tion to  forged  paper,  which  might  injure  ei- 
ther the  person  imposed  upon  by  its  passage, 
or  the  person  whose  name  was  forged.  By 
the  passing  or  utterance  of  a  bank  note  of  a 
nonexistent  bank,  no  one  would  be  Injured 
except  the  person  receiving  it  as  a  thing  of 
value  and  t_jse  to  whom  he  might  deliver  it 
in  the  same  manner.  No  question  of  the 
liability  of  the  person  whose  signature  is  at- 
tached can  arise.  It  becomes  unimportant  to 
know  who  signed  it,  or  whether  or  not  It 
was  signed  at  all.  As  pasted  together,  the 
two  bills  were  in  eCCect  a  simulation  of  a 
current  bank  note,  and  intended  to  deceive. 
They  accomplished  this  purpose  with  the 
complaining  witness.  Being  false,  fictitious, 
and  "not  genuine,"  the  only  test  of  whether 
or  not  the  passage  of  this  "bill"  was  a  crime 
was  the  intent  to  defraud  on  the  part  of  the 
defendant 

The  practice  of  permitting  the  introduction 
of  evidence  to  prove  other  or  similar  offenses 
to  show  knowledge,  Intent,  design,  or  sys- 
tem In  cases  of  conspiracy,  counterfeiting 
and  forgery,  false  pretenses  or  representa- 
tions, receiving  stolen  goods,  embezzlement, 
etc.,  has  long  been  recognized  by  the  criminal 
courts.  Roscoe'8  Crlm.  Ev.  (6th  Ed.)  p.  88; 
Wharton's  Crim.  Ev.  (8th  Ed.)  §  39  et  seq.; 
People  V.  Gray,  66  Cal.  275,  5  Pac.  240,  and 
cases  cited.  Some  confusion  exists  in  the 
cases  as  to  the  principle  upon  which  such  evi- 
dence has  been  admitted.  A  recent  treatise 
on  Evidence  (Wigmore  on  Evidence),  by  a 
classification  of  the  cases  on  the  basis  of  the 
purposes  which  the  evidence  is  intended  to 
serve,  has  dispelled  some  of  the  fog  which 
envelops  the  declarations  of  the  courts  on 
the  subject  A  distinction  holding  that  facts 
admitted  to  show  knowledge  should  contain 
an  element  of  notice  or  warning,  while  those 
to  establish  Intent  need  only  to  negative  In- 
advertence or  other  innocent  explanation  of 
the  act,  appears  at  first  sight  purely  aca- 
demic; but  In  the  consideration  of  appar- 
ently confilctlng  opiulous,  by  ascertaining 
the  viewpoint  of  the  court  expressing  the 
opinion,  it  greatly  aids  in  reducing  the  ap- 
parent Inharmony  among  the  cases. 

The  knowledge  to  be  considered  here  Is 
that  which  refers  to  the  character  of  the  bill 
charged  by  the  Information  to  have  been 
fraudulently  uttered.  In  order  that  the  ut- 
terance of  another  fraudulent  bill  should  be 
evidence  of  such  knowledge  on  the  part  of 
the  defendant.  It  must  have  been  uttered 
prior  to  the  time  of  the  passing  of  the  bill  in 
question.  The  intent  with  which  the  bill 
was  passed,  as  distinguished  from  the 
knowledge  of  the  passer,  however,  opens  a 
broader  field.  It  Includes  the  knowledge  of 
the  cnarftcter  ui  cue  oia  and  also  the  pur- 


X>o8e  with  which  the  act  was  doafc  While 
the  subsequent  utterance  could  not  establish 
notice  at  the  prior  date.  It  might  neverthe- 
less, throw  some  light  upon  the  Intent  and 
purpose  which  actuated  the  utterer  at  the 
time  of  the  passing  of  the  first  bill.  The 
same  distinction  may  also  be  drawn  between 
the  facts  constituting  design  and  those  es- 
tablishing system.  A  design  Implies  a  pre- 
conceived plan  or  preparation,  while  system 
may  be  established  by  any  facts  showing  a 
general  Intent  coupled  with  similarity  of 
method  or  arrangement  While  a  precon- 
ceived plan  could  not  well  be  Inferred  from 
subsequent  events,  a  general  system  might 
be  deduced  from  a  line  of  conduct  preceding 
or  following  the  principal  event  A  system 
being  established,  it  would  matter  little 
whether  the  act  complained  of  was  the  first 
or  last  Individual  manifestation  of  the  gen- 
eral plan  that  could  be  shown.  It  cannot  be 
denied  that  a  repetition  of  utterances  of 
false  and  fictitious  notes  tends  to  negative  in- 
nocence In  particular  cases.  Mr.  Wigmore 
says  the  principle  applicable  to  such  evi- 
dence proceeds  upon  the  doctrine  of  chances. 
As  to  remoteness  of  time  of  the  utterances 
sought  to  be  introduced  and  the  similarity  of 
the  notes  or  bills  uttered  on  the  several  oc- 
casions, the  rulings  exhibit  views  of  all  de- 
grees of  liberality  and  narrowness.  Wigmore 
on  Ev.  i  310. 

Conceding  that  the  principle  upon  which 
this  evidence  is  introduced  is  the  doctrine  of 
chances  or  probabilities,  the  number  of  the 
utterances,  their  remoteness  in  time,  and  the 
similarity  of  the  instruments  become  mat- 
ters affecting  the  weight,  rather  than  the 
admissibility,  of  the  evidence.  In  such  cases. 
If  the  evidence  has  any  application  under 
the  rule,  whether  or  not  it  has  sufficient 
weight  to  entitle  It  to  be  submitted  to  the 
jury  is  a  question  for  the  determination  of 
the  trial  court  People  v.  Frank,  28  Cal.  507, 
518.  The  sameness  of  the  peculiar,  if  not 
unique,  method  of  preparation  of  the  two 
sets  of  bills,  and  the  similarity  of  the  man- 
ner of  realizing  upon  them,  warranted  the 
court  in  permitting  the  Jury  to  determine 
from  the  two  transactions  whether  or  not 
the  defendant  was  operating  by  a  system  of 
imposition  and  fraud,  and  to  draw  there- 
from such  inference  of  Intent  and  knowledge 
as  the  facts  Justified. 

In  the  consideration  of  the  case  the  fact 
that  the  record  discloses  that  defendant 
sought  to  establish  an  alibi  as  to  the  princi- 
pal offense,  and  to  prove  that  he  was  not  In 
Long  Beach  on  the  28th  of  October,  1905, 
while  he  admitted  being  in  San  Pedro  on  the 
3d  day  of  November,  has  not  been  overlook- 
ed. Under  such  circumstances  there  Is  no 
doubt  that  the  admission  of  the  evidence  aa 
to  the  San  Pedro  transaction  tended  to  es- 
tablish the  Identity  of  the  defendant  as  the 
man  who  passed  the  fictitious  bill  in  Long 
Beach.  Conceding,  but  not  deciding,  that  It 
was  sot  admissible  for  that  purpose  it  was 
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relevant  to  the  laeue  of  fraudulent  intent, 
and  this  was  BufElcleut  to  entitle  the  evidence 
to  be  admitted. 

The  rules  relating  to  the  admission  of 
such  evidence  were  carefully  compiled  with. 
Ground  was  first  laid  implicating  the  defend- 
ant in  the  case  under  trial,  the  defendant 
was  shown  to  have  committed  the  extrane- 
ous crime,  the  similarity  of  the  ofteuses  was 
apparent  from  the  evidence,  and  the  jury 
were  properly  Instructed  by  the  court  as  to 
the  purpose  of  the  introduction  of  the  evi- 
dence. There  was  no  error  in  the  introduc- 
tion In  evidence  of  "Exhibit  B,"  nor  in  per- 
mitting the  prosecution  to  introduce  the  tes- 
timony given  in  connection  therewith. 

Defendant's  motion  for  a  new  trial,  as  dis- 
played in  the  transcript,  also  relies  upon  the 
ground  that  the  court  erred  In  instructing 
the  jury.  No  particulars  are  specified  in  the 
transcript,  and  none  presented  in  the  brief. 
An  examination  of  the  instructions  in  the 
record  fails  to  disclose  any  error  in  this  re- 
spect. 

The  amendment  of  section  470  of  the  Pen- 
al C!ode  in  1905  did  not  affect  section  47C, 
and  section  470  has  no  application  here. 
That  amendment  applies  only  to  the  "signing 
of  the  name  of  a  fictitious  person,"  with  the 
intent  to  defraud,  while  the  crime  here 
cliarged  is  the  passing  of  a  fictitious  bank 
note  of  a  bank  having  no  existence. 

The  judgment  and  order  of  the  trial  court 
are  affirmed. 

We  concur:    ALLEX,  P.  J.;  SHAW,  J. 
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HEBCULES  WATER  CO.  v.  FERNANDEZ 
et  al.  (Civ.  116.) 

(Court  of   Appeal,   Third   District,   California. 
June  17,  1007.) 

1.  Eminent  Domain— Condemnation  —  Pub- 
lic Use— Complaint. 

Tiie  complaint  of  a  water  company  to  con- 
demn water  rights,  allcginjj  a  necessity  therefor, 
for  the  purpose  of  supi)lying  the  inhabitants  of 
the  town  of  II.  and  of  the  town  of  P.  and  of 
"other  places  in  said  county"  of  C.  with  wa- 
ter, does  not,  ns  it  must,  show  a  necessity  for 
condemnation  exclusively  for  a  public  use,  under 
Code  Civ.  Proc.  §  1238,  authorizing  the  exercise 
of  the  right  of  eminent  domain  in  behalf  of 
canals,  ditclies,  etc.,  for  conducting  or  storing 
water  "for  the  use  of  the  inhabitants  of  any 
county,"  city,  village,  or  town. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  18,  Eminent  Domain,  §  512.] 

2.  Same— Review— Findings— Public  Use. 

Where  in  condemnation  proceedings  there 
is  a  question  of  fact,  on  conflicting  evidence,  os 
to  whether  the  use  for  which  the  property  is 
sought  to  be  condemned  is  one  of  those  author- 
ized by  the  statute,  the  finding  of  the  trial 
court  thereon  is  conclusive,  to  the  same  extent 
as  the  findings  of  fact  in  other  cases;  but  its 
finding  that  a  certain  use.  not  one  of  those  for 
which  the  statute  authorizes  condemnation,  is 
a  public  use,  is  not  binding ;  only  the  uses  enu- 
merated by  the  statute  lieing  public  uses  for  the 
purpose  of  condemnation. 

3.  Same— Measure  of  Damages. 

The  measure  of  damages  for  condemnation 
of  a  riparian  owner's  water  rights  is  the  depre- 
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ciation  In  the  value  of  the  whole  of  his  tract  of 
land  adjacent  to  the  stream,  depending  as  well 
on  the  depth  of  the  land  as  its  frontage  on  the 
stream. 

[Ed.  Note.— For  cases  io  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  {  250.] 

Appeal  from  Superior  Court,  Contra  Coeta 
County;  Wm.  S.  Wells,  Judge. 

Condemnation  proceedings  by  the  Hercules 
Water  (Company  against  B.  Fernandez  and 
others.  From  a  judgment  for  plaintiff,  said 
defendant  Fernandez  appeals.  Reversed,  with 
directions. 

Morrison,  Cope  &  Brobeck,  for  appellant. 
Plllsbtiry,  Madison  &  Sntro,  for  respondent. 

CHIPMAN,  P.  3.  Eminent  domain.  The 
complaint  alleges  corporate  organization  of 
plaintiff  under  the  laws  of  this  state,  for  the 
purposes,  among  others,  of  acquiring  water 
rights,  "on  one  or  more  rivers,  creeks  or 
streams  within  the  state  of  California;  of 
acquiring,  purchasing,  erecting,  constructing, 
holding,  owning.  Improving,  and  leasing 
dams,  reservoirs,  tanks,  canals,  flumes,  aque- 
ducts, ditches,  pipe  lines,  and  other  water- 
ways or  conduits,  and  securing  and  impound- 
ing springs,  streams,  and  all  other  water- 
ways; of  buying,  selling,  owning,  or  other- 
wise dealing  In,  water  for  domestic,  Irriga- 
tion, manufacturing,  and  all  other  purposes; 
of  furnishing,  supplying,  and  selling  the  same 
to  any  county,  city  and  county,  city,  town, 
and  the  inhabitants  thereof;  of  acquiring, 
constructing,  and  maintaining  reservoirs, 
tanks,  canals,  pipe  lines";  avers  the  owner- 
ship of  water  rights  in  the  waters  of  Pinole 
creek.  Contra  Costa  county,  "being  the  right 
to  divert  and  use  the  waters  of  said  creek 
and  to  store  the  same  for  the  purpose  of 
supplying  the  Inhabitants  of  the  town  of 
Pinole  and  of  the  town  of  Hercules  and  of 
other  places  in  the  said  county  of  Contra 
Costa,  with  water  for  domestic  and  other 
necessary  and  useful  purposes";  avers  the 
ownership  of  a  reservoir  and  pumping  plant 
and  pipe  line  whereby  said  water  Is  diverted 
from  said  creek  and  pumped  Into  said  reser- 
voir; that  it  owns  pipe  lines  leading  from 
said  reservoir  to  various  places  In  the  towns 
named,  "and  elsewhere  in  said  county,"  by 
means  of  which  "it  now  supplies  water  for 
said  purposes  to  the  inhabitants  of  said  town 
of  Hercules  and  to  the  inhabitants  of  said 
town  of  Pinole,  and  by  means  of  which  it 
expects  and  intends  to  supply  water  for  like 
purposes  to  the  inhabitants  of  other  places 
in  said  county";  that  the  uses  and  purposes 
for  which  the  property,  rights,  and  easements 
already  acquired  have  been  and  are  being 
appropriated  are  public  uses  within  the  mean- 
ing of  the  law  of  this  state;  that  it  Is  neces- 
sary, in  order  to  make  effective  use  of  the 
waters  of  said  creek  as  aforesaid  by  means 
of  dams  erected  across  said  creek  at  various 
places  thereon  above  the  lands  of  defendant, 
to  Impound  all  the  waters  of  said  creek  in 
order  to  facilitate  the  taking  all  of  the  water 
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of  said  creek  at  a  point  or  points  above  the 
land  of  defendant,  to  wit,  at  tlie  said  pump- 
ing station  and  at  other  points  on  said  creelc, 
and  to  store  the  same  in  said  reservoir  of 
plaintifl';  that  plaintiff  is  the  owner  of  all 
the  riparian  lands  and  rights  upon  said  creek 
which  are  affected  by  the  diverting  of  said 
water,  as  aforesaid,  except  the  premises  here- 
inafter described.  The  complaint  then  de- 
scribes the  lands  of  defendant  Fernandez  and 
other  defendants  alleged  to  be  affected  hy  the 
condemnation  sought  and  alleges  that  said 
creek  flows  through  each  parcel  of  land  thus 
described  to  the  waters  of  which  defendants 
are  the  owners  of  riparian  rights;  "that  for 
the  purpose  of  supplying  the  inhabitants  of 
the  town  of  Hercules  and  of  the  town  of 
Pinole  and  of  other  places  in  said  county  of 
Contra  Costa  with  water  as  aforesaid  it  is 
necessary  that  the  plaintiff  should  acquire, 
have  and  hold'  an  easement  In  and  to  all  the 
waters  of  said  Pinole  creek  •  •  •  for 
the  aforesaid  use  and  purpose  of  supplying 
the  inhabitants  of  the  said  towns  named, 
and  of  other  places  In  said  county  of  Contra 
Costa  with  water."  The  defendants  other 
than  defendant  Fernandez  made  default, 
which  was  duly  entered.  Defendant  Fernan- 
dez demurred  to  the  complaint  generally  for 
insufladency  of  facts,  and  specially  on  the 
grounds  of  uncertainty,  ambiguity,  and  un- 
Intelligibility.  The  demurrer  was  overruled, 
and  defendant  Fernandez  answered,  denying 
specifically  the  material  allegations  of  the 
complaint 

The  findings  follow  closely  the  allegations 
of  the  complaint;  the  court  finding,  among 
other  facts,  that  plaintiff  at  the  commence- 
ment of  the  action,  was  supplying  water,  and 
since  has  been  supplying  water,  as  alleged, 
to  the  two  towns  named,  and  "expects  and  in- 
tends to  supply  water  for  like  purposes  to 
the  Inhabitants  of  said  towns  and  of  other 
places  in  said  county."  The  court  also  finds 
that,  in  order  to  make  effective  use  of  said 
water  sufficient  to  supply  the  inhabitants  of 
said  two  towns  "and  of  other  places  in  said 
county  with  water,"  it  Is  necessary  to  Im- 
pound the  waters  of  said  creek  as  alleged  in 
the  complaint;  that  for  the  purjwse  of  sup- 
plying the  Inhabitants  of  said  towns  "and 
other  places  in  said  county  of  Contra  Costa 
with  water,  it  is  necessary  that  plaintiff  ac- 
quire •  •  •  an  easement  to  all  the 
waters  of  said  Pinole  creek,  to  wit,"  the  right 
by  means  of  dams  at  various  places  above 
defendant's  land  and  store  the  same,  "for  the 
aforesaid  use  and  purpose  of  supplying  the 
inhabitants  of  the  town  of  Hercules  and  of 
the  town  of  Pinole  and  of  other  places  in  said 
county  of  Contra  Costa  with  water."  In  as- 
sessing the  damages,  the  court  found  the 
total  damages  to  be  $2,675,  as  follows:  (1) 
That  the  rights  and  easements  belonging  to 
defendant  Fernandez  are  fixed  at  $1,000;  (2) 
the  damage  to  accrue  to  the  first,  second,  and 
third  parcels  of  his  land,  as  described  in  the 


complaint,  is  fixed  at  $25  each,  and  to  the 
fourth  parcel  it  is  fixed  at  $1,600,  the  last 
three  items  of  damage  by  reason  of  the  sever- 
ance of  his  said  riparian  rights  from  said 
parcels  of  land.  The  findings  generally  fol- 
low the  allegations  of  the  complaint,  and  the 
judgment  follows  the  findings.  Defendant 
Fernandez  appeals  from  the  judgment  on  bill 
of  exceptions. 

It  is  urged  by  appellant  that  the  general 
demurrer  should  have  been  sustained,  for 
that  it  is  sought  by  the  proceedings  to  con- 
demn water  for  the  use  of  places  in  the 
county  which  are  not  described  as  cities, 
towns,  or  villages  or  otherwise  as  required 
by  statute  law.  The  special  demurrer  also 
points  out  that  the  complaint  Is  ambiguous, 
uncertain,  and  unintelligible  among  other 
grounds,  because  it  cannot  be  ascertained 
therefrom  whether  it  is  necessary  to  con- 
demn the  said  water  rights  for  the  purpose 
of  supplying  the  inhabitants  of  the  towns 
named,  or  for  the  purpose  of  supplying  the 
Inhabitants  of  "other  places"  in  said  county. 

Section  1238  of  the  Code  of  ClvU  Pro- 
cedure provides  as  follows:  "Subject  to  the 
provisions  of  this  title,  the  right  of  eminent 
domain  may  be  exercised  in  behalf  of  the 
following  uses:  •••  (3)  •••  Ca- 
nals, aqueducts,  reservoirs,  tunnels,  flumes, 
ditches  or  pipes  for  condncting  or  storing 
water  for  the  use  of  the  inhabitants  of  any 
county,  incorporated  city,  or  city  and  coun- 
ty, village  or  town.  •  «■  •  "  Section  14, 
art  1,  of  the  Constitution,  prohibits  the  tak- 
ing or  damaging  of  private  property  for  pub- 
lic use  without  just  compensation  having  first 
been  made.  We  are,  however,  to  look  to  the 
Legislature  to  ascertain  what  constitutes  a 
public  use  and  for  the  authority  to  exercise 
the  right  of  taking  or  damaging  private  prop- 
erty for  a  public  use.  The  only  limitation 
upon  this  power  la  contained  in  the  Constitu- 
tion. Lindsey  Irrigation  Co.  v.  Mehrtens,  97 
Cal.  676,  32  Pac.  802.  SecUon  1241  of  the 
Code  of  Civil  Procedure  provides  that  before 
private  property  can  be  taken  it  must  ap- 
pear "that  the  use  to  which  it  is  to  be  ap- 
plied is  a  use  authorized  by  law,"  and  the 
uses  so  authorized  are  those  specified  In  the 
statute  (section  1238,  Code  Civ.  Proc),  and 
none  others. 

The  words  "the  inhabitants  of,"  as  used 
In  the  complaint,  we  think  should  be  read  in 
connection  with  the  words  "other  places  In 
the  county  of  Contra  Costa,"  and  it  was  not 
necessary  to  repeat  them  before  the  latter 
words.  But  these  latter  words,  as  used  In 
the  complaint,  are  clearly  in  addition  to  and 
were  Intended  to  embrace  territory  different 
from  that  of  a  town,  village,  city,  or  Incor- 
porated city  and  county.  Unless,  therefore, 
a  construction  can  be  given  to  these  words 
which  would  make  them  equivalent  to  an 
averment  that  the  purpose  was  to  supply 
with  water  the  inhabitants  of  the  comity  of 
Contra  Costa,  we  do  not  see  how  the  com- 
plaint can  be  upheld  as  seeking  to  condemn 
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for  a  public  use.  Such  construction,  how- 
ever, we  think  unwarranted.  "Other  places" 
cannot  mean  all  places  In  the  county  other 
than  the  towns  of  Hercules  and  Pinole,  nor 
can  the  complaint  be  held  to  mean  all  the  in- 
habitants of  the  county  other  than  said 
towns.  The  terms  are  too  Indefinite  to  em- 
brace either  the  whole  county  or  any  par- 
ticular body  of  the  inhabitants  who  are  to 
be  supplied  with  water.  Apparently,  the 
plaintilf  is  to  be  the  exclusive  Judge  of  whom 
and  what  places  It  will  supply  with  water, 
and  no  reciprocal  right  attaches  to  any  par- 
ticular group  of  the  Inhabitants  of  such  places 
to  demand  service  of  plaintiff.  "The  other 
places  might  be,"  as  suggested  by  appellant, 
"factories,  such  as  that  of  the  California 
Powder  Worlis,  or  they  might  be  farms  be- 
longing to  one  individual,  or  hotels,  stores, 
shops,  residences,  or  innumerable  other  pri- 
vate places  and  establishments."  Nor  do  we 
think  by  this  illustration  "that  counsel  are 
sticking  in  the  bark,"  as  replied  by  respond- 
ent. It  is  true  that  in  supplying  these  places 
plaintiff  would  be  engaged  in  supplying  water 
to  some  of  the  inhabitants  of  the  county  of 
Contra  Costa,  but  would  plaintiff  be  under 
obligation  to  supply  the  inhabitants  of  the 
whole  or  any  definite  part  of  the  county? 
It  was  said  in  Lindsay  Irr.  Co.  v.  Mehrteus, 
97  Cal.  681,  32  Pac.  803:  "It  is  not  neces- 
sary that  the  entire  public  shall  enjoy  the 
use,  or  even  that  it  be  capable  thereof,  but 
the  use  must  be  capable  of  enjoyment  by  all 
who  may  be  within  the  neighborhood,  and 
there  must  be  within  that  neighborhood  so 
great  a  number  of  the  entire  public  as  to 
destroy  Its  character  as  a  private  use." 

The  statute  authorizes  the  exercise  of  the 
right  of  eminent  domain  (except  as  to  towns, 
villages,  and  incorporated  cities),  in  behalf 
of  canals,  ditches,  etc.,  for  "conducting  or 
storing  water  for  the  use  of  the  inhabitants 
of  any  county,"  not  for  the  inhabitants  of 
places  in  any  county,  indefinitely  described, 
or  for  the  inhabitants  less  than  those  of  the 
entire  county.  All  may  not  enjoy  the  use, 
but  the  use  must  be  capable  of  enjoyment  by 
all.  In  the  Lindsay  Case,  supra,  the  court 
said:  "Whether  the  particular  region  Is  a 
farming  neighborhood,  and  whether  the  sup- 
plying of  water  to  that  neighlM>rhood  consti- 
tutes a  public  use,  are  questions  of  fact  which 
must  be  determined  by  the  court  before  whom 
the  proceeding  Is  had,  and  its  decision  thereon 
must  be  held  conclusive  upon  this  court  to  the 
same  extent  as  In  other  cases  where  it  is 
called  upon  to  determine  matters  of  fact." 
It  Is  hence  urged  by  respondent  that,  as  there 
is  a  finding  to  the  effect,  as  is  claimed,  that 
the  supplying  of  water  to  the  Inhabitants  of 
the  town  of  Hercules  and  of  the  town  of 
Pinole  and  other  places  in  said  county  of 
Contra  Costa,  constitutes  a  public  use,  is 
conclusive  upon  this  court.  The  finding  of 
the  court  was  not  that  to  supply  water  to 
"other  places  In  said  county"  was  a  public 
use,  but  that  "the  rights  and  easements  al- 


ready acquired  and  owned  have  been,  and 
at  the  time  of  the  commencement  of  this 
action  were,  and  now  are  being  appropriat- 
ed, are  public  uses."  But  had  the  finding 
gone  to  the  extent  claimed,  we  do  not  think 
It  would  have  been  conclusive  upon  this 
court  The  statute  under  examination  In  the 
case  Just  cited  made  the  supplying  of  farm- 
ing nelghborhoctds  with  water  a  public  use. 
The  question  Involved  was  as  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  Judg- 
ment that  the  particular  land  constituted  a 
farming  neighborhood.  The  court  did  not 
mean  that  the  trial  court  could  conclusively 
determine  what  the  Legislature  alone  can 
determine.  It  is  not  sufi9cient  for  the  plead- 
er to  allege  that  the  use  for  which  property 
is  to  be  taken  is  a  public  use.  The  com- 
plaint must  show  that  the  use  Is  one  of  those 
enumerated  in  the  statute,  and  the  trial  court 
cannot  obviate  this  requirement  by  finding 
the  use  to  be  a  public  use.  It  was  said  In 
the  case  last  cited:  "Whoever,  under  the 
claim  of  agency  of  the  state,  would  deprive 
the  owner  of  any  of  the  property  by  virtue  of 
the  exercise  of  eminent  domain,  must  show 
not  only  that  the  use  for  which  he  seeks  to 
appropriate  it  is  a  public  use,  but  also  that 
the  Legislature  has  authorized  the  taking  of 
property  for  that  particular  use,  and  in  the 
mode  In  which  he  is  seeking  to  appropriate 
It.  The  Legislature  must  designate,  in  the 
first  place,  the  uses  in  behalf  of  which  the 
right  of  eminent  domain  may  be  exercised, 
and  this  designation  is  a  legislative  declara- 
tion tliat  such  uses  are  public  and  will  be 
recognized  by  the  courts;  but  whether.  In  any 
Individual  case,  the  use  Is  a  public  use,  must 
be  determined  by  the  Judiciary  from  the 
facts  and  circumstances  of  the  case."  As  wo 
understand  the  decision:  If,  for  example,  a 
question  of  fact  had  arisen  as  to  whether 
or  not  Hercules  Is  a  town  or  viilage,  it 
would  be  for  the  court  to  determine  that 
fact,  and  its  finding  upon  conflicting  testi- 
mony would  be  conclusive.  But  if  the  Legis- 
lature had  not  provided  for  the  condemnation 
of  riparian  rights  for  the  benefit  of  towns  or 
villages,  no  right  of  condemnation  could  rest 
upon  such  finding  by  the  trial  court,  even 
with  the  added  finding  that  the  supplying 
of  water  to  such  towns  was  a  public  use.  A 
corporation  can  no  more  condemn  property 
for  purposes  not  declared  to  be  public  uses 
than  for  purposes  without  the  power  con- 
ferred by  the  corporation  charter;  and  that 
this  latter  cannot  be  done  was  held  in  Chica- 
go &  N.  W.  Ry.  Co.  V.  Gait,  23  N.  E.  425,  24 
N.  E.  674,  133  111.  637,  conceded  by  respond- 
ent to  be  good  law.  Mr.  Lewis  says:  "The 
petition  should  show  the  use  or  purpose  for 
which  the  property  is  desired,  and  that  It 
is  within  the  statutory  powers  conferred.  It 
should  show  a  clear  right  to  condemn  the 
property  described."  2  Lewis  on  Eminent 
Domain,  %  353.  See,  also,  7  Ency.  of  Pi.  and 
Pr.  p.  626.  "Where  the  proceeding  shows 
upon  its  face  two  distinct  uses  or  purposes^ 
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one  lawful  and  the  other  not,  which  are  so 
Inseparably  blended  In  the  petition  and 
orders  as  not  to  be  severable,  it  cannot  be 
sustained."  Id.,  p.  527.  Here,  both  by  aver- 
ments of  the  complaint  and  by  the  findings 
and  judgment  of  the  court,  a  necessity  Is  al- 
leged and  found  for  the  condemnation  to 
supply  not  only  tlie  Inhabitants  of  the  towns 
named,  but  also  of  other  places  In  the  county 
of  Contra  Costa. 

Nor  can  the  terms  "other  places"  be  disre- 
garded as  surplusage  or  striclten  out  by 
amendment  of  the  judgment.  The  court 
found  that  the  water  was  necessary  not  only 
for  the  inhabitants  of  the  towns  named,  but 
that,  In  order  to  make  effective  use  of  said 
waters  sufficient  to  supply  the  Inhabitants  of 
said  two  towns  and  other  places  In  said  coun- 
ty, It  Is  necessary  that  plaintiff  acquire  an 
easement  to  all  the  waters  of  said  creek.  We 
cannot  say  that  the  trial  court  would  have 
found  it  necessary  to  condemn  all  the  waters 
of  the  creek  if  plaintiff  had  not  expressed  an 
intention  In  Its  complaint  to  use  the  waters 
of  the  creek  elsewhere  than  In  said  towns 
and  had  asked  for  a  decree  to  that  effect. 
Mr.  Lewis  cites  cases  holding  that,  where  an 
act  combined  a  private  use  with  a  public  use 
In  a  way  that  the  two  cannot  be  separated, 
the  whole  act  Is  void.  He  adds:  "So  an  ap- 
plication under  an  act  to  condemn  property 
for  purposes,  part  of  which  are  within,  and 
part  not  within,  the  act,  will  be  bad  in  toto." 
1  Lewis  on  Eminent  Domain,  §  20C.  If  plain- 
tiff had  no  right  to  condemn  the  riparian 
rights  of  defendant  Fernandez  to  supply  wa- 
ter to  the  Inhabitants  of  other  places  than 
the  towns  named,  the  complaint  was  Indefi- 
nite and  uncertain  in  the  particular  claimed, 
as  well  as  seeking  the  aid  of  the  statute  for 
an  unauthorized  purpose.  A  private  corpora- 
tion formed  for  private  gain,  under  guise  of 
serving  the  public,  should  not  be  permitted 
to  take  private  property  through  the  extra- 
ordinary remedy  of  eminent  domain,  and  un- 
der an  assumed  agency  of  the  state,  upon  any 
strained  or  doubtful  construction  of  the  stat- 
ute declaring  what  are  public  uses. 

Error  is  claimed  arising  out  of  the  method 
adopted  by  the  trial  court  in  assessing  the 
damages.  As  the  cause  must  be  remanded 
for  a  new  trial,  we  deem  it  best  to  notice  this 
point  Over  defendant's  objection,  the  court 
allowed  the  witness  McMahon  to  testify  that 
the  value  of  water  rights  all  along  the  banks 
of  Pinole  creek  was  about  ?2  per  running 
foot,  apparently  without  regard  to  the  extent 
of  the  land  at  different  places  lying  back  of 
the  creek.  There  were  several  tracts  of  land 
of  appellant,  marked  on  the  map  used  at  the 
trial,  of  various  acreage — In  all  about  182 
acres  through  which  the  creek  flowed  for  a 
distance  of  about  1,190  feet  The  damage 
awarded  was  $2,6T5,  made  up  as  shown 
above.  Whether  appellant  was  Injured  by 
this  particular  testimony  is  not  clear,  for  the 
court  seems  to  have  assessed  the  damage  to 
all  the  land,  by  reason  of  the  severance  of 


the  riparian  rights,  and  In  addition  allowed 
a  separate  sum  for  the  rights  and  easements 
belonging  to  appellant  In  the  present  case 
the  riparian  rights  ninn»  were  sought  to  be 
condemned,  and  the  water  was  to  be  taken 
at  a  point  above  appellant's  land.  No  i>art 
of  his  land  was  sought  to  be  taken.  It  seems 
to  us  that  the  true  rule  Is  stated  by  respond- 
ent— that  the  measure  of  damage  to  a  ripari- 
an owner  by  the  appropriation  or  diversion 
of  the  waters  Is  the  depreciation  in  the  value 
of  the  property  affected  by  the  taking.  The 
question  was  thus  disposed  of  in  Lee  et  al. 
V.  Springfield  Water  Co..  35  Atl.  184,  176  Pa. 
223,  where  the  court  said:  "The  defendant 
had  seized  a  part  of  the  waters  of  Cram 
creek  for  the  supply  of  its  waterworks.  Tlie 
plaintiffs  axe  mill  owners  on  the  same 
stream,  and  below  the  point  at  which  the 
water  Is  taken.  The  object  of  this  action  In 
to  ascertain  the  damages  sustained  by  the 
plaintiffs  by  reason  of  the  appropriation  of  a 
portion  of  the  water  of  the  stream  that  had 
previously  flowed  through  their  property,  and 
been  used  by  them  to  aid  in  propelling  their 
machinery.  The  true  measure  of  damages  to 
be  applied  in  all  cases  of  a  taking  by  virtue 
of  eminent  domain  is  Involved  In  no  doubt. 
It  Is  easy  of  application.  It  is  the  deprecia- 
tion In  value  of  the  property  affected  by  the 
taking.  Where  land  is  taken,  this  has  been 
said  so  frequently  that  It  would  be  a  work 
of  supererogation  to  cite  the  cases  in  which 
the  doctrine  has  been  stated  and  applied.  It 
was  applied  in  Miller  v.  Water  Co.,  23  Atl. 
1132,  where,  as  In  this  case,  a  water  company 
had  appropriated  water,  and  a  lower  riparian 
owner  complained  that  he  was  injured  by 
the  appropriation.  It  Is  the  proper  measure 
of  the  plaintiff's  damage  in  this  case.  The 
jury  should  Inquire  what  the  property  affect- 
ed was  fairly  worth  immediately  before  the 
water  was  appropriated  and  what  It  was 
worth  affected  by  the  appropriation.  The 
difference,  if  any,  Is  the  loss  actually  sus- 
tained, and  therefore  the  measure  of  the 
plaintiff's  right  to  recover  damages."  It  was 
also  so  held  in  City  of  Syracuse  v.  Stacey  et 
al.,  62  N.  E.  354,  169  N.  Y,  23L 

Appellant  claims  that  the  extent  of  the  ri- 
parian right  is  to  be  measured  by  the  area 
of  land  adjacent  to  the  stream  and  within 
the  watershed,  citing  Alta  Land,  etc.,  v.  Han- 
cock, 85  Cal.  219,  229,  230,  24  Pac.  645,  20 
Am.  St.  Rep.  217;  and  Wiggins  v.  Muscupiabe 
L.  &  W.  Co.,  113  Cal.  182,  195,  45  Pac.  160, 
32  L.  R.  A.  667,  54  Am.  St  Rep.  337.  There 
seems  to  be  but  little  if  any  disagreement 
between  counsel  upon  the  rule.  The  point 
made  by  appellant  Is  that  the  measurement 
of  damage  by  the  running  foot  was.  In  view 
of  the  facts  of  the  case,  an  Improper  method 
of  ascertaining  the  compensation,  and  upon 
the  point  we  agree  with  appellant.  Such 
method  wholly  disregards  the  extent  of  the 
land  adjacent  to  the  stream  and  within  its 
watershed  and  owned  by  the  defendant  The 
riparian  right  to  a  narrow  strip  of  land  a 
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hundred  feet  wide  would  thus  have  the  same 
value  as  it  would  have  if  the  body  of  land  had 
a  width  of  a  thousand  feet  Then,  again,  the 
water  frontage  in  question  embraced  land  ly- 
ing along  a  creek  of  fresh  flowing  water,  and 
land  also  whose  frontage  was  on  tide  water 
unfit  for  domestic  use.  It  is  not  probable 
that  the  riparian  right  was  of  equal  value 
foot  by  foot  of  all  this  frontage. 

The  single  fact  to  be  determined  was  the 
depreciation  in  the  value  of  the  property  af- 
fected by  the  taking  away  from  it  the  water 
sought  to  t>e  condemned,  to  be  ascertained, 
of  course,  by  competent  and  proper  evidence. 

The  Judgment  is  reversed,  with  directions 
to  sustain  the  demurrer;  pTaiutifF  to  have 
leave  to  amend  Its  complaint,  if  so  minded. 

We  concur:    HART,  J.;  BURNETT,  J. 


5  Cal.  App.  783 

LANE  ▼.   SUPERIOR   COURT   OP  KINGS 
COUNTY.     (Civ.  404.) 

(Court  of  Appealx.  Second  Pistrlct,  California. 
Jane  19,  1907.) 

1.  Justices  of  thb  Peace— Appeaii—Uhdkb- 

TAKING. 

Code  Civ.  Proc.  t  974,  authorizes  an  appeal 
from  a  justice's  judgment  at  any  time  within  30 
days  after  its  rendition.  Section  978  provides 
that  an  appeal  from  a  justice's  court  is  not  ef- 
fectual unless  an  undertaking  be  filed,  etc.  A 
party  appealing  from  a  justice's  judgment  filed 
within  30  days  of  its  rendition  an  undertaking. 
The  sureties  failed  to  justify,  and  after  the  ex- 
piration of  the  30  days  be  filed  a  new  undertak- 
ing. Hrld,  that  the  superior  court  acquired  no 
jurisdiction  to  entertain  any  proceeding  in  the 
case  except  a  motion  to  dismiss  the  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  |  555.] 

2.  Save. 

Where  the  successful  party  in  justice's 
court  moves  for  the  dismissal  of  an  appeal,  on 
the  ground  that  the  superior  court  acquired  no 
jurisdiction  for  failure  of  the  defeated  party  to 
file  an  undertaking  as  prescribed  by  statute,  the 
superior  court  cannot  take  jurisdiction  on  the 
theory  that  the  issues  involve  title  to  or  posses- 
sion of  real  property. 
8.  PBoniBiTioN— Orounds  fob  Relief— Want 

OF  JURISDIOTIO:*. 

Where  the  suporior  court  takes  jurisdiction 
of  a  cause  on  appeal  from  a  justice's  court,  not- 
withstanding the  failure  of  the  party  appealing 
to  perfect  his  appeal  as  required  by  statute,  the 
Court  of  Appeal,  on  petition  of  the  successful 
party,  mny  issue  a  writ  prohibiting  the  superior 
court  from  proceeding  with  the  trial  of  the 
cause. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Prohibition,  |§  37-56.] 

Application  for  writ  of  prohibition  by  O.  P. 
Lane  against  the  superior  court  of  the  county 
of  Kings.    Writ  granted. 

Robert  W.  Miller,  M.  L.  Short  and  Whea- 
ton  A.  Gray,  for  petitioner.  T.  M.  McNa- 
mara  and  R.  J.  Hudson,  for  respondent. 

TAGGART,  J.  Application  for  writ  of 
prohibition.  One  David  Bonham  commenced 
an  action  in  the  justice's  court  of  Lucerne 
township.  Kings  county,  against  petitioner  to 


recover  $200  as  money  had  and  received. 
Judgment  was  for  defendant  (petitioner  here) 
for  costs,  and  plaintiff  appealed. 

The  Judgment  was  rendered  April  25, 1907, 
and  on  May  23,  1907,  plaintiff  served  defend- 
ant with  a  notice  of  appeal  to  the  superior 
court  from  said  Judgment.  The  same  day  he 
filed  an  undertaking  on  appeal  reciting  that 
his  appeal  was  "from  a  Judgment  entered 
against  him.  In  said  action,  In  the  said  su- 
perior court,"  etc.,  and  obligating  the  sureties 
in  the  sum  of  $300,  Instead  of  $100.  On  May 
24th,  the  Justice  of  the  peace  certified  the 
records  and  papers  In  the  case  and  filed  them 
In  the  superior  court.  Defendant  gave  notice 
of  exception  to  the  sufficiency  of  the  under- 
taking and  of  the  sureties  thereon  on  May  27, 
1907,  and  May  29th  notice  of  Intention  of 
sureties  to  Justify  was  served  on  defendant 
without  time  being  fixed  In  the  notice;  after 
oral  notice  of  the  time  and  an  adjournment 
of  the  hearing  to  May  31st  counsel  for  plain- 
tiff In  open  court  on  that  date,  stated  that 
one  of  the  sureties  on  the  undertaking  could 
not  Justify  and  the  court  adjourned  without 
any  Justification  of  any  surety  on  that  or  any 
other  undertaking.  Thereafter,  on  said  31st 
day  of  May,  1907,  the  plaintiff  filed  hi  the  of- 
fice of  the  clerk  of  the  superior  court  an  un- 
dertaking entitled:  "In  the  Justice's  Court 
of  Lucerne  Township,  County  of  Kings,  State 
of  California"— and  in  the  cause  mentioned, 
reciting  that  he  has  appealed  "from  a  Judg- 
ment made  and  entered  against  him  in  said 
action  in  the  said  superior  court,  in  favor  of 
the  plaintiff"  Ihlmself],  etc.  Notice  of  the  fil- 
ing of  this  bond  as  a  new  undertaking,  and 
of  the  Intention  of  the  sureties  thereon  to  Jus- 
tify before  the  superior  court  on  June  1, 1907, 
was  given  to  defendant  the  same  day,  and 
the  latter  appeared  by  counsel  in  the  superior 
court  at  the  time  named  In  the  notice  and  ob- 
jected to  the  filing  of  a  new  undertaking  on 
appeal  In  the  said  cause,  on  the  grounds  that 
no  notice  had  been  given  defendant  of  the 
proceedings  under  which  said  undertaking 
was  filed,  and  that  the  filing  of  a  new  under- 
taking and  Justification  of  sureties  thereon 
was  not  authorized  by  law.  The  court  over- 
ruled the  objection,  and  defendant  excepted. 
At  the  same  time  and  place,  an  parties  being 
in  court  by  counsel,  and  notice  being  waived, 
defendant  moved  the  dismissal  of  the  appeal 
on  the  ground  that  the  court  had  acquired  no 
jurisdiction  of  the  case.  He  specified  as  rea- 
sons: That  the  original  undertaking  was  fa- 
tally defective,  in  that  It  described  no  Judg- 
ment appealed  from;  that  the  sureties  had 
failed  to  Justify,  and  no  other  sureties  had 
Justified  In  their  stead;  that  the  new  under- 
taking filed  in  the  superior  court  more  than 
30  days  after  the  rendition  of  the  Judgment  In 
the  Justice  court  was  ineffective.  The  su- 
perior court  overruled  this  motion  and  set 
the  case  for  trial  June  20,  1907.  Petitioner 
(as  defendant  and  respondent  in  that  case) 
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makes  application  to  this  court  tot  a  writ  of 
prohibition  to  prevent  the  superior  court  of 
Kings  county  from  proceeding  with  the  trial 
of  said  cause. 

We  have  stated  the  matter  at  length,  since 
we  think  the  mere  statement  of  the  facts  give 
ample  reasons  for  the  issuance  of  the  writ 
as  prayed  for.  Conceding  the  last  undertak- 
ing filed  to  be  sufficient  in  form  and  to  have 
been  filed  in  the  proper  court,  it  was  Ineffec- 
tual to  perfect  the  appeal,  as  it  was  not  filed 
within  30  days  after  the  rendition  of  the 
judgment  Sections  974,  978,  Code  Civ.  Proc.; 
Coker  v.  Superior  Court,  58  Cal.  178.  The 
justification  of  the  sureties  on  the  first  un- 
dertaking having  been  abandoned,  the  appeal 
taken  was  "not  efCectual  for  any  purpose" 
after  May  25th  (30  days  from  the  rendition  of 
the  judgment).  The  proceedings  to  justify  on 
the  only  undertaking  given  within  the  statu- 
tory time  extended  that  time  only  for  the  pur- 
pose of  justification,  and  did  not  operate  to 
give  additional  time  within  which  a  new  and 
Independent  undertaking  might  be  filed.  The 
sureties  having  failed  to  justify,  the  appeal 
must  be  regarded  as  if  no  such  undertaking 
had  been  given.  Bennett  y.  Superior  Court, 
113  Cal.  442,  45  Pac.  684,  54  Am.  St.  Hep. 
354.  There  was  nothing  before  the  superior 
court  until  the  undertaking  was  filed,  and, 
until  the  sureties  justified,  the  cause  remained 
In  the  justice's  court  McCracken  v.  Su- 
perior Court  86  Cal.  76,  24  Pac.  845.  By  the 
appeal  attempted  to  be  taken  the  superior 
court  acquired  no  jurisdiction  to  entertain 
any  proceeding  in  the  case  except  a  motion 
to  dismiss  the  appeal. 

It  Is  unnecessary  In  ruling  upon  this  ap- 
plication to  determine  whether  or  not  the 
verified  answer  filed  in  the  justice's  court 
raised  an  issue  Involving  the  title  or  posses- 
sion of  real  property.  Conceding  that  it  does, 
it  would  not  give  the  superior  court  jurisdic- 
tion of  the  appeal  here  in  question.  None  of 
the  authorities  cited  hold  that  a  party  can  be 
brought  within  the  jurisdiction  of  the  court 
against  his  consent  by  any  other  than  the 
statutory  method.  In  the  case  of  Santa  Bar- 
bara V.  Eldred,  95  Cal.  378,  30  Pac.  562,  an 
application  for  a  transfer  to  the  superior 
court  was  made  to  the  police  court  on  the 
statutory  grounds  provided  by  section  838  of 
the  Code  of  Civil  Procedure,  and  the  applica- 
tion denied,  the  cause  was  tried  by  the  police 
court  and  an  appeal  from  the  judgment  tak< 
en  to  the  superior  court  The  case  was  tried 
In  the  superior  court  without  objection,  and 
the  question  of  whether  the  jurisdiction  ex- 
ercised by  the  superior  court  was  original  or 
appellate  was  under  consideration  by  the  Su- 
preme Court  on  an  appeal  to  that  court  from 
the  judgment  rendered  by  the  superior  court 
The  court  says:  "The  police  court  bad  no  Ju- 
risdiction to  try  the  cause  upon  the  merits, 
and  it  necessarily  follows  that  the  superior 
court  had  no  appellate  jurisdiction  to  try  the 


cause  at  all.  But  the  superior  court  had 
original  Jurisdiction  of  the  subject-matter, 
and,  •  •  •  having  jurisdiction  over  the 
subject-matter,  the  court  obtained  Jurisdic- 
tion over  the  parties  when,  without  objection, 
they  proceeded  to  trial  upon  the  main  issue. 
•  •  •  The  proper  procedure  would  have 
been  for  the  superior  court  to  have  set  aside 
the  judgment,  and  ordered  the  police  court  to 
remand  the  cause  in  accordance  with  section 
838."  There  is  nothing  in  the  opinion  in  Hart 
V.  Camall-Hopklns  Co.,  101  Cal.  160.  33  Pac. 
633,  to  modify  this  statement  of  the  law. 
See,  also,  Arroyo  Co.  v.  Superior  Court  92 
Cal.  47,  28  Pac.  54,  27  Am.  St  Rep.  91. 

In  the  case  at  bar,  if  a  question  of  title 
or  possession  of  real  property  be  Involved, 
the  parties  are  not  proceeding  to  trial  with- 
out objection,  and  in  such  a  case  the  superior 
court  has  no  Jurisdiction  at  ail.  Neither 
original  by  consent,  or  process,  nor  appellate 
because  appellant  failed  to  comply  with  the 
statutory  requirements  in  attempting  to  ap- 
peal from  the  Judgment  in  the  justice's  court 

It  is  proper,  therefore,  that  a  writ  issue 
from  this  court  prohibiting  the  superior  court 
of  Kings  county  from  proceeding  with  the 
trial  of  said  cause,  and  it  is  so  ordered. 

We  concur:    ALLEN,  P.  J.;  SHAW,  J. 


8  Cal.  App.  773 

NELSON  V.  McCARTT.     (Civ.  370.) 

(Court  of  Appeal,  Second  District,  California. 
June  20.  1907.) 

1.  Weapons— Negligent  Use— Pebsonai.  In- 
JUBT— Evidence— Sufficiency. 

Evidence  in  an  action  for  neglifcentiy  in- 
juring plaintiff  by  firing  a  revolver  held  to  sus- 
tain a  finding  that  tlie  shot  fired  by  defendant 
did  not  cause  plaintiff's  injury. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  48,  Weapons,  §  34.] 

2.  Appeal  —  Review — Conclusiveness    or 
Finding. 

A  finding  on  conflicting  evidence  will  not  ty> 
disturbed  on  appeal. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i!  3935-3937.] 

Appeal  from  Superior  Court  San  DIega 
County;    E.  S.  Torrance,  Judge. 

Personal  injury  action  by  S.  A.  Nelson 
against  F.  W.  McCarty.  Plaintiff  appeals 
from  a  judgment  for  defendant  and  an  order 
denying  a  new  trial.    Affirmed. 

L.  E.'  Dadmun,  for  appellant  T.  Ij.  Lewia 
and  Daney  &  Lewis,  for  respondent 

ALLEN,  P.  J.  Appeal  by  plaintiff  from  a 
Judgment  in  favor  of  defendant,  and  from 
an  order  denying  a  new  trial. 

This  action  la  one  for  personal  injuries  al- 
leged to  have  occurred  through  the  wanton, 
reckless,  and  negligent  act  of  defendant  in 
firing  a  revolver  toward  and  in  the  direction 
of  plaintlfl',  by  reason  whereof  he  was  wound- 
ed and  injured.     The  answer,  among  other 


Digitized  by 


Google 


Cal.) 


DURPHT  V.  PEAESALL. 


407 


things,  denies  the  firing  of  any  revolver  or 
flreann  by  defendant  toward  or  In  the  di- 
rection of  plaintiff,  or  the  wanton,  reckless, 
or  negligent  firing  of  a  revolver  at  any  time, 
or  In  any  direction  whatever  by  defendant, 
and  denies  that  any  bullet  fired  or  discharged 
from  the  revolver  of  defendant  hit  or  In- 
jured the  plaintiff.  The  cause  was  tried  by 
the  court  without  a  Jury,  and  the  court  found 
that  the  defendant  did  not  at  the  time  al- 
leged in  the  complaint,  or  at  any  other  time, 
or  at  all,  carelessly  or  negligently  fire  or 
discharge  any  revolver  toward  or  In  the  di- 
rection of  plalntifC,  or  on  the  date  mentioned 
or  at  any  time  carelessly,  wantonly,  reckless- 
ly, or  negligently  fire  or  discharge  any  re- 
volver or  other  firearm,  and  that  no  bullet 
fired  or  discharged  by  the  defendant  from  his 
revolver,  or  any  other  revolver  or  other  fire- 
arm, fired  by  defendant,  struck  said  plaintiff 
or  entered  said  plalntlfTs  leg. 

From  the  bill  of  exceptions.  It  appears  that 
a  horse  attached  to  a  buggy,  in  which  was 
seated  a  woman,  was  running  at  a  great  rate 
of  speed  through  the  public  streets  of  San 
Diego ;  that  the  bridle  of  such  horse  had  be- 
come disarranged,  and  the  woman  had  lost  all 
control  over  the  animal ;  that  the  defendant 
was  a  policeman  In  the  city  of  San  Diego, 
and  fired  a  shot  from  a  revolver  at  the  horse 
for  the  purpose  of  so  disabling  it  as  that  it 
might  be  gotten  under  control.  It  further 
appears  from  the  record  that  another  shot 
was  fired  by  another  policeman  at  the  same 
horse  about  the  same  time;  and  there  Is 
evidence  In  the  record  tending  to  show  that 
a  third  shot  was  fired  at  the  horse  within 
the  same  block.  That  plaintiff  was  Injured 
by  a  bullet  from  one  of  the  three  shots  Is 
not  to  be  questioned.  But  there  is  ample  tes- 
timony In  the  record  to  Justify  the  court  In 
finding  that  the  shot  fired  by  defendant  was 
not  the  cause  of  any  injury  to  plaintiff. 
There  is  some  testimony  which  Indicates  that, 
from  the  very  situation  of  the  parties  at  the 
time  of  the  firing  of  the  shot  by  defendant, 
it  was  not  possible  for  the  shot  fired  from 
his  revolver  to  have  in  any  wise  affected  the 
plaintiff.  The  most  that  can  be  said  in  favor 
of  appellant's  position  Is  that  there  Is  some 
conflict  in  the  testimony;  but  the  rule  is 
well  established  that,  where  the  testimony 
Is  conflicting,  an  appellate  court  In  support 
of  the  decision  of  the  court  below  will  con- 
strue the  testimony  as  favorably  as  possible 
for  the  respondent,  and  will  not  disturb  a 
Judgment  or  verdict  when  there  is  a  sub- 
stantial conflict  In  the  testimony,  even  though 
the  appellate  court  may  consider  it  greatly 
against  the  weight  of  the  evidence.  Under 
this  rule,  it  is  unnecessary  for  us  to  discuss 
any  other  questions  presented  upon  the  ap- 
peal. 

The  Judgment  and  order  are  afllrmed. 

We  concur:    SHAW,  J.;  TAGGART,  J. 


<  Cal.  App.  M 
DURPHT  r.  PEARSALL.     (Civ.  296.) 

(Court  of  Appeal,  Third  District,  California. 
June  25.  1907.) 

1.  Pabtnebswip— Accounting — Issues— Find- 
ings. 

Where,  in  a  suit  for  a  partnership  account- 
ing, the  complaint  alleged  that  the  profits  ac- 
crued and  to  accrue  to  the  firm,  as  would  ap- 
pear on  an  accounting  and  settlement  of  the 
firm  business,  would  amount  to  a  specified  sum, 
and  prayed  that  an  accounting  be  taKen  of  all  of 
tile  partnersliip  transactions,  tlie  matter  of  a 
complete  accounting  was  a  material  issue,  and 
the  failure  of  the  court  to  find  on  it  in  maldng 
findings  in  favor  of  plaintiff,  based  on  a  part 
of  the  transactions,  was  erroneous. 

2.  Apfeai.  —  Review  —  Decision  A  q  a  i  n  s  t 

IlAW. 

Where,  in  a  suit  for  a  i>artner8hip  account- 
ing, the  matter  of  a  complete  accounting  was  a 
material  issue,  and  the  court  failed  to  find  on 
it,  but  made  findings  in  favor  of  plaintiff  based 
on  a  part  of  the  transactions  of  the  partner- 
ship, the  findings  were  against  the  law  and  re- 
viewable on  appeal. 

Appeal  from  Superior  Court,  Humboldt 
County;  B.  W.  Wilson.  Judge. 

Action  by  B.  F.  Durphy  against  C.  E.  Pear- 
sail.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

J.  N.  GlUett,  A.  W.  Hill,  W.  T.  8.  Hadley, 
and  Edwin  S.  Easley,  for  appellant  J.  H.  O. 
Weaver,  H.  L.  Ford.  L.  M.  Burnell,  and  Wil- 
liam Keboe,  for  respondent. 

BURNETT,  J.  The  action  la  based  upon 
an  alleged  partnership  between  plaintiff  and 
defendant  Among  other  things,  the  plain- 
tiff prays  "that  an  account  be  taken  of  all 
of  said  copartnership  dealings  and  transac- 
tions from  the  commencement  thereof  and 
of  the  moneys  received  and  paid  out  by  plain- 
tiff and  defendant  for  and  on  account  of  said 
copartnership."  The  Judgment  was  against 
defendant  for  $6,048.91.  Defendant  has  ap- 
pealed from  the  Judgment  and  also  from  an 
order  denying  his  motion  for  a  new  trlaL 
These  appeals  are  presented  in  separate 
transcripts,  but  we  shall  consider  them  to- 
gether. All  the  points  made  by  appellant  ex- 
cept two  seem  to  be  satisfactorily  answered 
by  req)ondent  As  to  tboee  two  proposi- 
tions, however,  respondent  has  not  attempt- 
ed in  his  brief  to  afford  the  court  any  assist- 
ance, and  it  cannot  be  said  that  the  points 
are  unimportant 

The  first  is  that  "the  court's  finding  of  fact 
No.  15,  to  the  effect  tliat  appellant's  net 
profits  from  the  Henry  deal  were  $16,196.41. 
is  not  Justified  by  the  evidence."  According 
to  appellant's  figures,  the  gross  profits  from 
the  sale  of  the  13,000  acres  in  the  Henry  deal 
were  $3S,000  and  the  expenses  were  $33,500, 
and  since  admittedly  plaintiff  was  only  in- 
terested in  the  sale  of  10,040  acres,  the  pro- 
portional net  profit  in  which  he  is  entitled  to 
share  Is  about  $3,500,  Instead  of  $16,196.41,  as 
found  by  the  court  There  is  undoubtedly 
some  evidence  to  uphold  appellant's  conten- 
tion in  this  regard,  and  respondent  might 
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well  have  called  onr  attention  specifically  to 
the  evidence  upon  which  he  relies  to  support 
the  finding. 

Again,  appellant  claims  "that  there  Is  an- 
other error  In  the  same  finding  where  the 
court  subtracts  f 6,215.10,  advanced  by  defend- 
ant to  plaintiff  from  the  gross  profits,  instead 
of  from  the  net  one-half  belonging  to  the 
plaintiff."  Appellant's  position  would  be 
sound  If  It  appeared  that  the  $6,215.10  were 
advanced  from  the  separate  funds  of  defend- 
ant, but,  on  the  contrary,  the  finding  shows 
that  It  was  a  part  of  the  partnership  funds, 
as  It  was  realized  from  the  Benry  sale. 
There  appears  to  us,  however,  to  be  a  mistake 
in  the  figures,  which  seems  to  have  escaped 
the  attention  of  cotmsel  and  the  learned  trial 
Judge.  The  said  finding  15  discloses  that  de- 
fendant received  of  the  partnership  funds 
the  sum  of  $16,196.41 ;  that  plaintiff  received 
$6,215.10  advanced  by  defendant  and  $11,000 
from  the  Hammond  deal,  malslng  a  total  of 
$17,215.10.  The  total  amount  received  by 
plaintiff  and  defendant  was  thus  $33,411.51. 
If  they  were  to  share  equally,  each  would 
be  entitled,  therefore,  to  $16,705.75.  But, 
under  the  agreement  of  April  3,  1900,  defend- 
ant, out  of  his  share,  was  to  pay  plaintiff 
$3,500.  Add  this  amount  to  $16,705.75,  and 
we  have  $20,205.75,  the  sum  plaintiff  should 
receive.  But  he  had  already  received  $17,- 
215.10.  The  difference,  or  $2,990.65,  is  the 
amount  for  which  he  should  have  Judgment, 
assuming  that  the  record  discloses  no  other 
defect. 

Finding  16,  which  we  must  assume  is  based 
upon  the  figures  found  In  finding  15,  is  "that 
defendant  has  received  in  excess  of  his  share 
of  said  partnership  funds  the  sum  of  $6,- 
098.41,  which  said  excess  belongs  to  plain- 
tiff herein."  It  may  be  that  other  transac- 
tions were  taken  into  account,  but  the  find- 
ings do  not  disclose  them.  It  must  be  mani- 
fest, however,  we  think,  that  there  ought  to 
have  been  a  complete  accounting  as  prayed 
for  by  plaintiff.  The  judgment  might  then 
appear  to  be  correct. 

Respondent  suggested  In  the  oral  argu- 
ment that  a  complete  accounting  was  not 
necessary,  as  the  "Hammond  and  Henry" 
deals  were  the  only  ones  Involved  in  the  ac- 
tion. We  must  look,  however,  to  the  plead- 
ings to  determine  what  questions  are  submit- 
ted to  the  court  for  decision.  To  indicate  the 
scope  of  such  inquiry,  we  refer  to  paragraph 
15  of  the  complaint:  "And  the  plaintiff  al- 
leges, on  information  and  belief,  that  the 
profits  accrued  and  to  accrue  to  said  copart- 
nership between  plaintiff  and  defendant  as 
will  appear  upon  a  true  accounting  and  settle- 
ment of  said  copartnership  business,  will 
amount  to  the  sum  of  $134,000,  one-half  of 
which  belongs  to  and  of  right  ought  to  be 
paid  to  plaintiff  herein."  Besides,  it  appears 
from  the  findings  that  there  were  other  trans- 
actions of  the  partnership,  but  no  account  is 
taken  of  them  as  far  as  we  are  advised ;  and 
as  emphasizing  the  importance  of  considering 


them,  it  Is  expressly  found  that  the  settle- 
ment of  April  3d  was  only  a  partial  settle- 
ment of  the  copartnership  matter. 

It  seems  clear,  therefore,  that  the  doctrine 
announced  in  Albery  v.  Geis,  1  Cal.  App.  381, 
82  Pac.  262,  and  Clark  v.  Hewitt,  13C  CaL 
77,  68  Pac.  303,  demands  a  reversal  of  the 
case.  The  reason  for  the  rule  demanding 
an  accounting  Is  stated  in  Story  on  Partner- 
ship, {  221,  as  follows:  "Until  all  the  part- 
nership concerns  are  ascertained  and  adjust- 
ed it  is  impossible  to  know  whether  a  particu- 
lar partner  be  a  debtor  or  a  creditor  of  the 
firm;  for,  although  he  may  have  advanced 
large  sums  of  money  on  account  thereof,  he 
may  be  indebted  to  the  firm  In  a  much  larger 
amount"  The  matter  of  a  complete  account- 
ing, therefore,  was  a  material  Issue,  and,  the 
court  having  failed  to  find  upon  it,  the  deci- 
sion Is  against  law,  and  may  be  reviewed  on 
appeal.  Adams  v.  Helbing,  107  Cal.  301,  40 
Pac.  422;  Clark  v.  Hewitt,  supra;  Senior  v. 
Anderson,  138  Cal.  721,  72  Pac.  349. 

The  Judgment  and  order  are  reversed. 

We  concur:    CHIPMAN,  P.  J. ;  HART,  J. 


5  Cal.  App.  m 

DEMING  V.  GAMBLE.    (Civ.  358.) 

(Court  of  Appeal,  Second  District,  California. 
Jane  20,  1907.) 

Evidence— AoMissTONS  against  Intebest. 

Where,  in  a  suit  by  a  husband  against  the 
administrator  of  his  wife  for  a  decree  adjudging 
that  land  standing  in  the  name  of  the  wife  is 
commimity  property,  there  was  no  evidence  that 
the  husband  Imew  the  contents  of  the  petition 
for  administration  of  the  estate  of  the  wife, 
averring  that  the  land  was  her  homestoad  and 
lier  property  at  the  time  of  her  death,  which  pe- 
tition was  signed  and  sworn  to  by  defendant, 
the  petition  and  a  waiver  attached  by  the  hus- 
band of  his  right  to  administration  and  a  re- 
quest for  defendant's  appointment  were  inadmis- 
sible as  admissions  against  interest. 

[Ed.  Note. — I'-Qr  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  S  714.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   W.  P.  James,  Judge. 

Action  by  H.  C.  Demlng  against  F.  G. 
Gamble,  administrator  of  Mannie  Demlng, 
deceased.  From  a  Judgment  for  defendant 
and  from  an  order  denying  a  new  trial,  plain- 
tiff  appeals.  Reversed  and  remanded  for  new 
trial. 

Valentine  &  Newby,  for  appellant     Geo. 
Adams  and  Hugh  J.  Crawford,  for  re- 
spondent. 

AliLEX,  P.  J.  Appeal  by  plaintiff  from  a 
Judgment  and  an  order  denying  a  new  trial. 

This  action  was  brought  by  the  plaintiff 
against  defendant  as  administrator  of  the 
estate  of  plalntifTs  deceased  wife,  the  ob- 
ject of  which  was  to  have  It  adjudged  that 
certain  premises,  to  wit,  lot  44,  Park  Villa 
tract,  and  lot  45,  Angelus  Vista  tract.  In  Los 
Angeles  city,  all  of  which  stood  In  the  nam» 
of  the  wife  at  her  decease,  were  community 
property.    The  court  found  that  all  of  the- 
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premises  described  were  purchased  by  the 
linsband  and  tlie  purchase  money  paid  by  blm 
out  of  the  funds  of  the  community,  and  that 
the  principal  part  of  the  Improvements  upon 
lot  45  had  been  paid  for  by  him  after  the  de- 
cease of  the  wife;  that,  as  to  lot  44,  the  title 
was  in  the  wife  in  trust  for  the  community, 
bat  that  lot  45  was  conveyed  to  the  wife  by 
way  of  gift  from  the  husband,  and  was  her 
separate  estate.  From  this  judgment  Id 
favor  of  defendant  as  to  the  said  last-men- 
tioned lot,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals  upon  a  bill  of  excep- 
tions. 

All  of  the  evidence  Introduced  by  defend- 
ant tending  to  rebut  that  of  plaintiff.  In  his 
effort  to  overcome  the  presumption  created 
by  the  deeds,  was  in  the  nature  of  admls- 
Blons  of  plaintiff  against  Interest  made  before 
and  after  the  decease  of  the  wife.  The  trial 
Judge,  under  objections  and  exceptions,  per- 
mitted the  defendant  to  introduce  in  evi- 
dence a  petition  for  letters  of  administration 
signed  and  sworn  to  by  defendant,  in  which 
petition  it  is  stated  that  lot  4B  was  the 
homestead  of  deceased  and  was  her  property 
at  the  time  of  her  decease,  and  of  the  value 
of  111,000.  To  this  petition  was  attached  a 
written  waiver  on  the  part  of  the  husband, 
plaintiff  herein,  of  his  right  to  administer, 
and  a  request  for  defendant's  appointment 
There  was  no  preliminary  proof  tending  to 
show  that  plaintiff  had  ever  read  the  peti- 
tion signed  by  defendant,  or  had  knowledge 
of  Its  contents,  when  he  signed  the  waiver 
so  attached.  The  appointment  and  quallflca- 
tion  of  defendant  as  administrator  was  not 
In  Issue.  The  court  in  overruling  the  objec- 
tions made  to  the  Introduction  of  this  paper 
upon  the  grounds  of  its  immateriality  and 
Incompetency  must  t>e  taken  as  having  con- 
sidered that  the  statement  of  ownership 
therein  made  by  the  defendant  was  material 
and  competent,  and  that  plaintiff  by  signing 
the  waiver  thereto  attached  became  bound  by 
such  declarations.  We  think  the  court  erred 
In  admitting  this  paper  writing  in  evidence. 
The  waiver  signed  by  the  husband  is  not 
a  part  of  the  petition,  and  that  It  was  there- 
unto attached  was  of  no  significance.  The 
waiver  might  well  have  been  upon  a  separate 
instrument,  in  which  event  there  would  be 
no  room  for  controversy  in  relation  to  the 
admissibility  of  the  petition.  The  mere  ap- 
pending of  the  waiver  to  an  instrument,  the 
contents  of  which  were  unknown,  could  not 
have  the  effect  to  conclude  the  party  signing 
the  waiver  as  to  the  facts  alleged  in  the 
petition. 

The  oral  evidence  appearing  in  the  record 
is  most  conflicting,  and  we  cannot  say  from 
such  record  that  the  findings  of  the  court  as 
to  the  separate  character  of  this  lot  45  would 
have  been  the  same  had  this  petition  not  been 
considered  and  due  weight  given  It  as  an 
admission  against  Interest.  The  error,  tbere- 
fi>r^  In  our  opinion,  was  prejudicial. 


The  Judgment  and  order  are  reversed,  and 
cause  remanded  for  a  new  trial. 

We  concur:  SHAW,  J.;  TAGGAKT,  J. 

C  Cal.  App.  85 
GUPTILL  T.  KELSBT.     (C3iv.  829.) 

(Court  of  Appeal,  Third    District,   California. 
June  20,  1907.) 

1.  Taxation— Okunquent  Taxes— Ervobob- 

lOHT. 

St  1891,  p.  223,  c.  161,  authorizing  the  es- 
tablishment of  sanitary  districts  with  power  to 
levy  taxes  on  property  within  the  districts,  pro- 
viding for  the  collection  of  the  taxes  by  the 
county  tax  collector  In  the  manner  he  collects 
the  county  taxes,  declaring  that  the  laws  relat- 
ing to  the  collection  of  taxes  and  enforcement  of 
delinquent  taxes  shall  apply,  and  empowering 
the  board  to  provide  a  sjitem  for  the  collection 
of  delinquent  taxes,  etc.,  points  oat  tlie  manner 
in  which  the  tax  collector  of  a  county  shall  col- 
lect such  taxes,  bat  authorizes  the  board  to  col- 
lect the  taxes  through  its  own  agent,  pursuant  to 
■uch  regulations,  consistent  with  the  laws  of  the 
state,  as  it  may  adopt 

2.  Same— Tax  Sale— VAUDirr. 

The  failure  of  the  tax  collector  of  a  county 
to  comply  with  PoL  Code,  «<  3764-3706,  87W. 
as  amended  in  1896  and  1897,  and  section  8786, 
as  it  existed  prior  to  the  statutes  of  1895  and 
1897,  relating  to  the  sale  of  property  for  delin- 
quent taxes,  in  collecting  delinquent  taxes  as- 
sessed by  a  sanitary  district  established  uader 
a  statute  of  1K91  is  fatal  to  the  validity  of  a 
sale  made  in  1899,  and  his  deed  to  the  purchaser 
is  void. 

8.   BaiO— RmODT  OF  OWREB. 

An  owner  whose  land  is  sold  (or  delinquent 

sanitary  district  taxes  without  complying  with 
the  law  may  sue  for  the  cancellation  of  the  un- 
recorded tax  deed  purporting  to  convey  the  land 
by  proceeding  under  Civ.  Code,  (  3412,  provid- 
ing that  a  written  instrument  which.  If  left  out- 
standing, may  cause  injury  to  a  person  against 
whom  it  is  void  may  on  his  application  be  ad- 
judged void  and  canceled,  and  lie  need  not  pur- 
sue the  remedy  provided  by  Code  Civ.  Proc  | 
738,  providing  for  action  to  quiet  title  by  per- 
sons against  others  claiming  interest  in  real  es- 
tate adverse  to  them. 

Appeal  from  Superior  Court,  Alameda 
County;  W.  E.  Greene,  Judge. 

Action  by  Mary  E.  Guptlll  against  B.  Kei- 
sey.  From  a  judgment  (or  plaintlfC,  defend- 
ant appeals.    A£Brmed. 

Mortimer  Smith,  (or  appellant.  Gavin  Mo- 
Nab,  for  respondent 

HART,  J.  The  complaint  in  this  action 
alleges  that,  at  the  time  of  the  institution  of 
the  suit  the  plaintiff  was  the  owner  and 
seized  in  fee  of  certain  real  property  situat- 
ed within  the  boundaries  of  "sanitary  district 
No.  2,  Fruitvale,  county  of  Alameda,  a  cor- 
poration organized  under  the  laws  of  the 
state  of  Oalifomia,"  and  that  said  real 
property  was  sold  in  the  year  1899  by  the 
tax  collector  of  Alameda  county  to  the  de- 
fendant, for  unpaid  and  delinquent  taxes  as- 
sessed thereon  by  and  for  said  sanitary  dis- 
trict No.  2,  and  that  a  tax  deed  to  said 
lands  was  executed  by  said  tax  collector  to 
said  defendant  on  the  13th  day  of  July,  1901. 
It  Is  alleged  that  "said  deed  has  never  been 
recorded,  and  that  the  plaintiff  has  never 
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seen  the  same,"  and  that  "plaintiff  Is  Inform- 
ed and  believes,  and  upon  her  Information 
and  belief  alleges,  that  said  tax  deed  Is 
regular  In  form,  and  purports  to  convey 
title  of  all  of  said  described  lands  to  the 
defendant,  B.  Kelaey,"  etc.  It  Is  charged 
In  the  complaint  that  several  of  the  statutory 
provisions  prescribing  the  steps  necessary 
to  be  taken  In  order  to  effectuate  a  valid  sale 
of  property  for  delinquent  taxes  were  not. 
In  the  sale  by  the  tax  collector  of  the  prop- 
erty in  question,  complied  with,  and  that, 
therefore,  such  sale  was  void.  It  is  averred 
that  the  price  paid  for  the  property  to  the 
tax  collector  by  the  defendant  was  the  sum 
of  $3.39,  and  that  prior  to  the  commencement 
of  the  action  plaintiff  "tendered  in  gold  coin 
the  sum  of  $3.39,  with  interest  thereon,  from 
the  3d  day  of  July,  1899,  and  the  sum  of  $3 
additional,  the  shid  latter  sum  being  the 
sum  defoidant  paid  to  said  tax  collector 
for  the  Issuance  of  said  pretended  deed,  with 
interest  thereon  from  the  13th  day  of  July, 
1901,  and  plaintiff  offered  to  pay  to  said 
defendant  the  foregoing  sums  of  money,  and, 
in  addition  thereto,  any  additional  sums  that 
defendant  might  n>ake  known  to  the  plaintiff 
that  he  had  expended  on  account  of  or  by 
reason  of  said  pretended  tax  deed,  with  in- 
terest thereon,  provided  defendant  would  de- 
liver to  plaintiff  said  pretended  tax  deed, 
or  cancel  said  pretended  tax  deed,"  and  that 
"defendant  refused  to  accept  said  sums  of 
money  and  refused  to  deliver  to  plaintiff 
said  pretended  tax  deed,  or  to  cancel  the 
same,  and  still  so  refuses."  It  is  further 
declared  that  plaintiff  is  ready  and  willing 
to  pay  into  court  for  the  benefit  of  the  de- 
fendant the  sums  of  money  tendered  by  plain- 
tiff to  defendant  before  the  commencement 
of  the  suit,  or  "any  sums  of  money  that  this 
court  may  find  as  having  been  expended  by 
defendant  by  reason  of  said  pretended  tax, 
or  said  pretended  t«x  deed,  with  Interest  on 
said  sums,  and  any  other  sums,  or  costs  or 
expenses  that  said  defendant  may  be  found 
by  this  court  to  have  expended  or  Incurred  in 
the  matter  of  said  pretended  tax,  or  said 
pretended  tax  deed,  with  interest  thereon." 
The  defendant  Interposed  a  general  and  a  spe- 
cial demurrer  to  the  complaint.  The  special 
demurrer  charges  that  the  complaint  is  un- 
certain In  several  specified  particulars.  The 
demurrer  was  overruled  by  the  court,  and, 
the  defendant  falling  to  answer  the  com- 
plaint within  the  time  granted  him  by  the 
court,  a  Judgment  by  default  was  entered 
against  him.  The  appeal  is  from  said  judg- 
ment. 

The  Legislature  of  1891  passed  a  law  em- 
bracing a  scheme  for  the  establishment  of 
sanitary  districts  throughout  the  state,  the 
manifest  purpose  of  which  is  to  enable  com- 
munities consisting  of  small  numbers  of  In- 
habitants to  exercise,  under  corporate  au- 
thority, to  a  limited  extent,  certain  portions 
of  the  police  power  of  the  state.    The  main 


object  of  the  law  appears  to  be  the  authoriza- 
tion of  the  establishment  of  sanitary  districts 
in  such  communities  for  the  purpose  of  in- 
vesting them  with  such  corporate  rights  as 
will  the  more  effectually  enable  the  residents 
thereof  to  promote  and  maintain  healthful 
sanitary  conditions  within  the  boundaries 
of  such  districts.  Such  corporations  have 
no  power  of  course,  except  such  as  the 
Legislature  has  legitimately  clothed  them 
with.  While  they  are  public  corporations, 
they  are  not  municipal  corporations.  In  re 
Werner,  129  Cal.  867,  62  Pac.  97.  The  law 
from  which  they  derive  their  right  to  exist 
provides,  among  other  things,  for  the  levying 
of  taxes  for  the  accomplishment  of  their 
corporate  purposes  upon  all  property  within 
their  boundary  lines,  and  also  provides  for 
the  Incurring  of  a  bonded  Indebtedness  in  a 
limited  amount.  The  provision  with  refer- 
ence to  the  collection  of  the  taxes  levied  au- 
thorizes two  methods,  either  of  which  may. 
In  the  discretion  of  the  sanitary  board,  be 
resorted  to  for  the  purposes  of  such  collec- 
tion. It  is  this  provision  which  furnishes  the 
principal  one  of  the  several  reasons  upon 
which  the  defendant  bases  his  charge  in  the 
special  demurrer  and  his  contention  in  argu- 
ment that  the  complaint  is  faulty  because 
of  uncertainty.  The  provision  referred  to  Is 
found  in  section  12  of  the  act,  and  reads  as 
follows:  "On  or  before  the  first  Monday  in 
July  of  each  year,  the  board  shall  transmit, 
or  cause  the  assessor  to  transmit,  a  duplicate 
of  the  list  so  made  to  the  tax  collector  of 
the  county,  who  shall  collect  the  taxes  shown 
by  said  list  to  be  due.  In  the  same  manner  as 
he  collects  the  county  taxes,  and  all  the 
provisions  of  the  laws  of  the  state  as  to 
the  collection  of  taxes  and  delinquent  taxes, 
and  the  enforcement  of  the  payment  there- 
of, so  far  as  applicable,  shall  apply  to  the 
collection  of  taxes  for  sanitary  purposes;  and 
said  tax  collector,  and  the  sureties  on  his 
official  bond,  shall  be  responsible  for  the 
due  performance  of  the  duties  imposed  on 
him  by  this  act;  provided,  that  the  sanitary 
board  may,  in  its  discretion,  direct  the 
district  attorney  of  the  county  to  commence 
and  prosecute  suits  for  the  collection  of 
the  whole,  or  any  portion,  of  the  delinquent 
taxes;  and  it  shall  be  the  duty  of  the  dis- 
trict attorney  to  carry  out  such  directions 
of  the  sanitary  board,  and  he,  and  the  sure- 
ties upon  his  official  bond,  shall  be  responsible 
for  the  due  performance  of  the  duty  imposed 
upon  him  by  this  act;  and  provided  further, 
that  the  sanitary  board  may,  at  any  time, 
by  order  enforced  In  its  minutes,  provide  a 
system  for  the  collection  of  delinquent  taxes, 
or  make  any  change  In  the  manner  of  their 
collection,  which  as  to  such  taxes  shall  have 
the  force  of  law.  All  money  collected  for 
sanitary  purposes  by  the  district  attorney 
under  this  act  shall  be  at  once  paid  to  the 
county  treasurer."  Laws  1891,  p.  227,  c.  161. 
The  specific  contention  is  that  wheie  a  law 
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prescribes  two  different  methods  of  perform- 
ing an  act,  upon  the  due  and  proper  execu- 
tion of  which  depends  the  legality  or  validity 
of  the  result  or  product  of  such  act,  a  party 
must  first  clearly  disclose  by  his  complaint 
which  of  the  methods  prescribed  had  been 
adopted  for  the  performance  of  such  act, 
and  that  a  failure  to  so  point  out  the 
particular  method  followed  Is  fatal  to  a 
proper  statement  of  a  cause  of  complaint. 
It  Is  claimed  that  plaintiff's  complaint  Is 
subject  to  this  objection,  for  which  reason 
the  special  demurrer  should  have  been  sus- 
tained upon  the  ground  of  uncertainty. 

The  complaint.  In  paragraph  2  thereof, 
allies  that  "defendant,  B.  Kelsey,  la  the 
owner  and  holder  of  a  certain  deed  made  by 
the  tax  collector  of  the  county  of  Alameda, 
and  Issued  to  and  in  the  name  of  said  B. 
Kelsey  by  said  tax  collector,  on  the  13th 
day  of  July,  1901";  and  In  paragraph  3  it  Is 
alleged  that  "said  tax  collector  did  on  behalf 
of  said  sanitary  district  No.  2,  a  corporation, 
and  at  its  request,  hold  a  pretended  sale  of 
said  property  for  the  nonpayment  of  said  pre- 
tended taxes,"  etc.  The  statute.  It  will  be  ob- 
served, provides  that  the  tax  collector  of  the 
county  upon  the  transmission  to  him  by  the 
sanitary  board  or  by  the  assessor  of  such 
district  of  a  duplicate  list  of  the  assessments 
made  In  the  district  and  for  the  purposes 
thereof  shall  proceed  to  the  collection  of  the 
taxes  shown  by  said  list  to  be  due,  "in  the 
same  manner  aa  he  collects  the  county  taxes," 
and  that  "all  the  provisions  of  the  laws  of 
the  state  as  to  the  collection  of  taxes  and  de- 
linquent taxes,  and  the  enforcement  of  the 
payment  thereof,  so  far  as  applicable,  shall 
apply  to  the  collection  of  taxes  for  sanitary 
purposes."  We  think  the  complaint  Is  suffl- 
clentiy  clear.  In  Its  allegations  as  to  the  meth- 
od for  the  collection  of  the  taxes  adopted  by 
the  hoard  of  trustees  under  the  discretion 
fn  that  particular  conferred  upon  It  by  the 
statute,  to  successfully  resist  the  force  of  the 
special  demurrer  upon  the  point  Counsel  for 
appellant  does  not  question  the  sufficiency  of 
the  allegations  of  the  complaint  to  show  that 
the  tax  collector  of  Alameda  county  was  the 
official  to  whom  the  sanitary  board,  under  its 
power  under  the  law,  committed  the  duty  of 
collecting  the  taxes,  but  declares  that  the  tax 
collector,  for  aught  that  is  shown  by  the  com- 
plaint, might  have  acted  In  the  matter  of  the 
collection  of  the  taxes  under  the  provisions 
of  a  system  established  by  the  sanitary  board 
Itself,  and  which  might  be  altogether  differ- 
ent from  those  of  the  system  by  which  the 
tax  collector  must  be  governed  In  the  dis- 
charge ofii'.is  duties  as  a  tax  gatherer  under 
the  general  laws  of  the  state.  It  is  therefore 
claimed  that  it  was  the  duty  of  resimndent  to 
have  shown  by  the  pleaded  facts  that  the  sani- 
tary board  did  not  adopt  a  system  of  Its  own, 
•8  it  is  provided  it  may  do  by  the  law,  or 
that  the  tax  collector  was  not,  if  such  were 
the  fact,  charged  with  the  duty  of  collecting 
the  ta^es  In  a  mode  or  manner  different  from 
that  prescribed  for  the  collection  of  state  and 


county  taxes.  This  i>osltion  finds  no  support 
In  the  language  of  the  statute.  In  the  first 
place,  there  Is,  it  seems  to  us,  no  conceivable 
groxmd  or  reason  upon  which  to  rest  a  suc- 
cessful contradiction  of  the  proposition  that 
the  Legislature  has  absolutely  no  power 
to  delegate  to  the  sanitary  board  provided  for 
In  the  act  under  consideration  the  right  or 
authority  to  confer  upon  a  county  officer  new 
or  additional  official  duties.  The  power  of  the 
Ijegislature  to  charge  the  tax  collector  with 
the  duty  of  collecting  the  taxes  levied  In  and 
for  the  benefit  of  a  sanitary  district  in  any 
proper  manner  it  may  deem  wise  to  prescribe, 
or  to  collect  such  taxes  in  the  same  manner  as 
state  and  county  taxes  are  collected,  cannot 
be  questioned;  but  to  undertake  to  maintain 
that  the  manner  or  mode  of  discharging  any 
official  duties  which  the  general  laws  of  the 
state  require  that  officer  to  perform  may  be 
changed  by  a  mere  regulation  of  a  sanitary 
board,  or  upon  the  mere  whim  or  caprice  of 
the  members  of  such  board,  is  a  proposition 
which  can  find  no  encouragement  in  any  rule 
of  law  with  which  we  are  familiar  under  our 
system  of  government.  In  the  second  place, 
we  think  It  Is  manifestly  clear  that  the  Legis- 
lature, In  the  enactment  of  the  law  governing 
the  organization  of  sanitary  districts,  has  not 
attempted  nor  indicated  any  intention  of  at- 
tempting to  invest  such  boards  with  any  sncb 
power.  There  is,  it  Is  true,  a  provision  In 
the  law  that  the  board  may,  at  any  time,  by 
order  entered  in  its  minutes,  provide  a  system 
for  the  collection  of  delinquent  taxes,  or 
make  any  change  In  the  manner  of  their  col- 
lection, "which  as  to  such  taxes  shall  have  the 
force  of  law."  By  this  provision  the  Legis- 
lature evidently  intended  to  grant  to  the  board 
the  right  and  authority  to  collect  the  taxes 
levied  for  the  purposes  of  the  corporation 
through  its  own  agent,  directly  appointed 
by  Itself,  and  to  enforce  the  collection  of  such 
taxes  by  such  regulations,  consistent  with 
the  general  laws  of  the  state,  as  it  might 
deem  prudent  to  adopt.  The  act,  as  we  have 
seen  by  express  language,  provides  that  if  the 
tax  collector  Is  called  upon  by  the  constituted 
authorities  of  the  corporation  to  collect  the 
taxes,  he  must  conduct  and  perform  that 
duty  "In  the  same  manner  as  he  collects  the 
county  taxes,"  and  that  "all  the  provisions 
of  the  laws  of  the  state  as  to  the  collection  of 
taxes  and  delinquent  taxes,  and  the  enforce- 
ment of  the  payment  thereof,  so  far  as  ap- 
plicable, shall  apply  to  the  collection  of  taxes 
for  sanitary  purposes,"  and  that  be  and  his 
sureties  on  his  official  bond  "shall  be  respon- 
sible for  the  due  performance  of  the  duties 
imposed  upon  him  by  this  act."  The  Legis- 
lature itself,  it  thus  clearly  appears,  has  ex- 
pressly pointed  out  how  and  in  what  manner 
the  tax  collector  of  the  county  shall  gather 
such  taxes  when  called  upon  to  i)erform  that 
duty  by  the  sanitary  board.  The  statute  con- 
tains no  language  which  can  be  interpreted 
or  construed  Into  giving  the  board  any  power 
whatever  to  authorize,  when  the  duty  of  col- 
lecting the  sanitary  taxes  is  Imposed  upon 
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the  county  tax  collector,  a  d^arture  from  the 
mode  prescribed  by  the  statute  Itself  for  the 
collection  of  such  taxes  by  substituting  there- 
for, through  an  order  or  regulation  of  Its 
own,  another  and  different  plan  or  mode  by 
which  that  duty  shall  be  performed  by  that 
officer.  In  other  words,  the  Legislature  Itself 
having  prescribed  the  method  and  manner  of 
collecting  such  taxes  by  the  tax  collector  of 
the  county,  there  is  no  power  in  the  sanitary 
board  to  modify,  amend,  or  in  any  particular 
change  the  proTislons  of  the  law  respecting 
that  subject 

The  complaint  charges  that  the  proceedings 
In  the  matter  of  the  sale  of  property  for  the 
delinquent  taxes,  which  were  required  to  be 
taken  by  the  tax  collector  by  sections  3764, 
3765,  3766,  and  3769  of  the  Political  Code,  as 
those  sections  read  in  the  year  1891,  when  the 
Legislature  passed  the  law  for  the  creation 
of  sanitary  districts,  were  not  followed  or 
observed  by  that  officer.  The  sections  men- 
tioned provided  for  the  sale  of  property  upon 
which  taxes  were  delinquent  to  individuals 
See  St.  1885,  p.  326,  c.  218.  The  Legislature 
of  1895,  however,  made  a  radical  change  in 
the  system  of  selling  property  for  delinquent 
taxes  and  by  said  amendment  authorized  and 
required  that  all  such  property  should  be 
sold  to  the  state.  It  Is  obvious,  from  the 
facts  stated  in  the  complaint  that  there  is 
no  pretense  that  the  property  involved  here 
was  sold  in  pursuance  of  the  provisions  of 
the  law  upon  the  subject  of  tax  sales  as 
amended  by  the  Legislatures  of  1895  and  1897. 
It  Is  also  alleged  that  the  requirements  of 
section  3785  of  the  Political  Code  (Deerlng's 
Annotated  Codes  and  Statutes),  as  it  exist- 
ed and  read  prior  to  said  amendments  of 
1895  and  1897,  making  It  the  duty  of  the  pur- 
chaser of  property  at  tax  sale,  or  of  his  as- 
signee, to  serve  upon  the  owner  or  occupant 
of  the  property  30  days  prior  to  the  time  of 
the  redemption  of  the  property  a  notice, 
giving  the  date  of  sale,  the  amount  of  prop- 
erty sold  and  the  amount  for  whldi  it  was 
sold,  eta,  were  not  complied  with.  The  de- 
murrer of  course,  admits  all  the  material 
allegations  of  the  complaint  to  be  true. 
The  failure  or  omission  of  the  tax  collec- 
tor, as  charged  in  the  complaint,  to  com- 
ply with  all  the  provisions  of  the  statute 
prescribing  the  proceedings  essential  to  ef- 
fecting a  sale  of  property  for  delinquent 
taxes,  is  fatally  defective  to  a  valid  sale 
thereof.  "All  proceedings  in  the  nature  of 
assessing  property  for  the  purpose  of  taxa- 
tion and  in  laying  and  collecting  taxes  there- 
of, are  In  Invltum,  and  must  be  strlctl  juris." 
Weyse  v.  Crawford,  85  Cal.  196,  24  Pac.  735; 
Hearst  v.  Eggleston,  55  Cal.  365 ;  Shlpman  v. 
Forbes,  97  Cal.  574,  32  Pac.  599;  Gwynn  v. 
Dlerssen,  101  Cal.  566,  36  Pac.  103;  Merced 
County  V.  Helm,  102  Cal.  1!>9,  36  Pac.  399; 
Dranga  v.  Rowe,  127  Cal.  509,  59  Pac.  044. 
It  will  thus  readily  be  perceived  that  the  sale 
here  was  no  sale  at  all  tmder  the  law  and 
It  necessarily  follows  that  the  purported  tax 


deed  executed  by  the  tax  collector  to  the  de- 
fendant was  and  is  void. 

Counsel  for  appellant  contends  that  re- 
spondent, by  proceeding  in  tills  action  under 
section  3412  of  the  Civil  Code,  Is  "seeking  to 
enforce  the  wrong  remedy,"  and  that,  inas- 
much as  the  facts  pleaded  show  the  deed  held 
by  defendant  to  be  void  and  therefore  no  title 
under  it  acquired  by  appellant,  the  remedy  of 
respondent  was  under  section  738  of  the  Code 
of  Civil  Procedure.  Some  authorities  are 
cited  by  counsel  which  he  contends  support 
this  suggestion.  But  the  point  is  technical 
in  the  extreme,  even  If  It  be  admitted  that, 
strictly  viewing  the  proposition,  it  might  be 
held  that  there  is  some  merit  In  it  There  is, 
however,  in  our  opinion  nothing  In  the  con- 
tention. Section  3412  of  the  Civil  Code  pro- 
vides that  "a  written  Instrument,  In  respect 
to  which  there  Is  a  reasonable  apprehension 
that  If  left  outstanding  It  may  cause  serious 
Injury  to  a  person  against  whom  It  is  void  or 
voidable,  may,  upon  bis  application,  be  so 
adjudged,  and  ordered  to  be  delivered  up  or 
canceled."  Section  738  of  the  Code  of  Civil 
Procedure  provides  for  actions  to  quiet  title 
by  persons  against  others  who  claim  an  es- 
tate or  interest  In  real  property  adverse  to 
them.  The  remedy  here  invoked  appears  to 
be  peculiarly  appropriate  to  the  facts  as 
pleaded  in  the  complaint  Besides,  an  action 
under  section  738,  Code  Civ.  Proc.,  could  ac- 
complish in  effect  nothing  more  or  nothing 
less  than  the  object  of  the  present  action. 

Other  points  are  discussed,  which,  under 
the  views  expressed  in  this  opinion,  it  ia  un- 
necessary to  consider. 

The  judgment  is  affirmed. 

We  concur:  CHIPMAN,  P.  3.;  BUR- 
NETT, J. 

i  Cal.  Aw.  MS 
VISHER  V.  WILBUR.    (Civ.  317.) 

(Court  of  Appeal,   Third  District  California. 
June  20,  1907.) 

1.  Appeai.  —  Review— Habuless  Ebbob— Ad- 
mission OF  Evidence. 

Where  it  is  established  that  an  action  is 
barred  by  the  statute  of  limitations,  evidence 
that  may  have  been  offered  in  response  to  the 
issues  on  the  merits  becomes  of  no  consequence, 
and  errors  in  admitting  or  rejecting  such  evi- 
dence are  without  prejudice  to  the  party  against 
whom  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  4035.] 

2.  Limitation  op  Actions— Sufficienct  of 
Acknowledgment. 

A  claim  filed  against  a  decedent's  estate 
showin;;  that  at  one  time  claimant  was  indebted 
to  decedent,  but  that  through  expenditures  made 
by  claimant  for  decedent  there  was  a  balance 
due  claimant,  was  not  an  acknowledgment  of 
indebtedness  to  decedent,  reviving  a  barred  cause 
of  action  for  the  same,  notwithstanding  the  ex- 
penditures may  have  themselves  been  barred  or 
constituted  a  demand  otherwise  not  enforceable 
against  the  estate. 

3.  Same. 

A  declaration  In  writing  cannot  revive  a 
barred  cause  of  action,  unless  it  contains  an  ex- 
press promise  to  pay  the  debt  or  an  acknowl- 
edgment from  which  a  promise  may  be  implied, 
and  such  acknowledgment  must  be  a  direct  and 
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nnqnalified  admission  of  an  existing  debt  the 
debtor  la  willing  to  pay. 

[Ed.  Note.— For  ca.ses  in  point,  see  Cent.  Dig, 
TO).  33,  Limitation  of  Actions,  {§  599,  COO.] 

On  petition   for  rehearing.     Petition  de- 
nied. 
For  former  opinion,  see  90  Pac.  1065. 

HART,  J.  It  Is  conceived  proper  in  deny- 
ing the  petition  for  a  rehearing  herein  to 
add  to  what  has  been  said  in  the  main  opin- 
ion that,  from  onr  original  examination  of 
the  record  in  this  cause,  we  felt  justified 
in  concluding  that  the  trust  theory  of  the 
complaint  was  adopted  fur  no  other  reason 
than  to  obstruct  the  successful  interposition 
of  the  statute  of  limitations  against  plaln- 
tlfTs  right  of  action.  We  concluded,  from 
what  we  conceived  to  be  a  painstaking  ex- 
amination and  careful  analysis  of  the  com- 
plaint, that  the  facts  pleaded,  with  the  ex- 
ception of  a  few  general  averments  amount- 
ing to  mere  conclusions  of  the  pleader,  fail- 
ed to  show  the  transaction  between  the  de- 
ceased and  the  defendant  to  have  been  of  a 
fiduciary  nature.  The  evidence,  as  disclosed 
by  the  record,  fully  sustains  this  conclusion. 
We  were  convinced  that  the  relations,  if, 
indeed,  any  at  all  existed  at  the  time  of 
Visber'B  death,  between  the  defendant  and 
the  deceased,  were  merely  those  of  ordinary 
debtor  and  creditor,  bearing  none  of  the  es- 
sential characteristics  of  a  trust,  except  the 
bare  fact,  as  alleged,  of  the  possession  of 
money  belonging  to  the  deceased  by  the  de- 
fendant Under  this  view  of  the  record,  the 
evidence,  we  think,  Irrefragably  established  a 
bar  to  the  action  under  the  terms  of  section 
337  of  the  Code  of  Civil  Procedure.  Upon 
the  theory  that  the  action  was  for  money  had 
and  received  upon  a  stated  account,  any  evi- 
dence relevantly  bearing  upon  the  question 
of  the  alleged  bar  was  admissible.  Of  equal 
soundness  is  the  proposition  that  the  moment 
the  court  finds,  upon  sufflcient  evidence,  that 
the  claim  that  an  action  is  barred  by  the 
statate  is  sustained,  and  that  such  special 
plea  la  therefore  well  taken,  any  evidence 
that  might  have  been  offered  and  received  in 
response  to  the  issues  upon  the  merits  of  the 
case,  such  evidence  having  no  bearing  what- 
ever upon  the  special  plea  in  bar,  is,  whether 
improperly  admitted  or  not,  of  no  conse- 
quence, and  errors  in  the  rulings  of  the  trial 
court  in  admitting  or  rejecting  evidence  so 
confined  to  the  merits  are  without  signif- 
icance or  prejudice  to  any  rights  of  the 
plaintiff  or  party  against  whom  such  rulings 
are  made.  But  counsel  argues  in  his  peti- 
tion that  the  errors  of  the  trial  court  in  the 
admission  and  rejection  of  evidence  "become 
the  more  apparent"  if,  as  we  have  held,  the 
action  is  on  an  account  stated,  and  adds: 
"We  have  already  pointed  out  in  the  petition 
that  where  an  account  is  stated  between  the 
parties  thereto,  it  cannot  be  disputed,  ques- 
tioned, modified,  or  changed,  except  for  mis- 
take or  fraud,  which  must  be  set  up  in  the 
pleadings."    This  conteatloa  goes  to  the  mer-  ' 


its  of  the  case,  and,  as  we  hive  suggested, 
has  no  force  in  its  application  to  the  evi- 
dence bearing  upon  the  special  plea  in  bar. 
It  is  only  the  statement  of  a  cardinal  rule 
of  evidence  to  say  that  any  competent  proof 
was  admissible  which  would  show  or  tend  to 
show  that  the  debt  declared  upon  was  created 
at  such  point  of  time  with  reference  to  the 
time  of  the  commencement  of  the  suit  as 
would  bar  a  right  of  action  thereon.  And  the 
defendant,  if  he  so  elected,  could  entirely 
ignore  the  issues  involving  the  merits  of  the 
case,  and  rely  solely  upon  his  special  plea 
in  bar.  The  record  in  this  case  discloses  no 
errors  In  the  rulings  of  the  court  admitting 
evidence  directed  to  the  issue  tendered  by  the 
special  plea. 

The  point  made  by  appellant  in  his  orig- 
inal argument,  and  vigorously  renewed  in  his 
petition,  that  the  filing  by  the  defendant 
against  the  estate  of  a  claim,  showing  that 
at  one  time  defendant  was  indebted  to  the 
deceased,  but  that  through  disbursements  of 
certain  moneys  for  and  on  behalf  of  deceased 
by  the  defendant,  the  latter  became  a  cred- 
itor rather  than  a  debtor  of  the  deceased, 
is  an  acknowledgment  of  the  debt,  and  re- 
stores to  plaintiff  a  right  of  action  for  the 
same,  is,  we  think,  without  merit,  and  so 
plainly  did  it  so  appear  to  us  in  our  original 
investigation  of  the  record  that  we  did  not 
feel  called  upon  to  give  it  extended  notice 
in  the  main  opinion.  Counsel,  however,  seems 
to  give  the  question  such  serious  considera- 
tion in  his  petition  for  a  rehearing  that  we 
feel  Justified  in  giving  it  briefiy  further  at- 
tention. The  argument  is  that  the  items  set 
forth  in  the  claim  and  which  show  money 
to  tiave  been  paid  out  for  the  benefit  of  the 
deceased  by  the  defendant  and  which  were 
so  set  out  in  said  claim  as  a  set-off  to  any 
amount  which  might  at  one  time  have  been 
due  deceased  cannot  be  considered,  because 
they  had  not  been  presented,  as  required  by 
law,  to  the  administrator  of  the  estate  of 
said  deceased  for  allowance  and  payment; 
that  "such  claims  cannot  be  pleaded  in  bar 
of  any  action,  or  paid  until  they  have  been 
thus  presented,  and  either  allowed  or  dis- 
allowed"; that,  therefore,  the  admission  in 
said  claim  of  the  original  indebtedness  to 
the  deceased  constitutes  an  acknowledgment 
from  which  the  law  will  Imply  a  promise  to 
pay  the  debt,  hence  the  right  of  recovery 
thereon  in  the  plaintiff  Is  revived.  The  view, 
briefly  expressed,  as  to  this  point  in  the  orig- 
inal opinion,  was  that  there  could  be  no  such 
acknowledgment  of  an  "outlawed"  debt  as 
would  restore  a  lost  right  of  action  thereon, 
where  a  party  files  or  submits  in  writing 
against  another  a  claim,  as  to  which  an  ac- 
tion could  not  be  maintained  for  any  legal 
reason,  said  claim  showing  a  mutual  account, 
according  to  which  it  appears  that  at  one 
time  the  claimant  was  indebted  to  the  party 
against  whom  it  Is  presented,  but  that  the 
latter,  at  the  time  of  the  filing  or  submission 
of  such  claim,  is  indebted  to  the  claimant 
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How  can  sncb  a  claim  be  construed  to  be 
an  acknowledgment  of  an  old  debt  when  the 
defendant  by  the  very  nature  of  said  claim 
in  effect  says:  "Instead  of  being  Indebted  to 
the  plaintiff,  the  latter  Is  indebted  to  me?" 
It  must,  of  course,  be  clear  to  the  most  ob- 
tuse understanding  that  by  filing  the  claim 
it  was  the  Intention  of  the  defendant  to  con- 
vey the  notion  that  the  plaintiffs  Intestate 
was  indebted  to  him  and  not  he  to  the  es- 
tate. There  Is  but  one  sensible  interpreta- 
tion of  the  language  of  the  claim  filed  against 
the  estate  by  the  defendant,  and  that  Is  that 
the  defendant  not  only  claims  but  in  sub- 
stance declares  that  he  is  In  no  way  Indebted 
to  said  estate  in  any  sum  or  amount  what- 
soever. The  contention  that  the  items  In 
said  claim  purporting  to  have  been  expend- 
ed for  the  benefit  of  deceased  by  defendant 
are  barred,  or  constitute  an  otherwise  Illegal 
demand  upon  the  estate,  cannot  affect  the 
determination  of  the  question  we  are  con- 
sidering. Let  It  be  granted  that  those  Items 
are  barred,  and  that  the  defendant  could  not 
maintain  an  action  upon  them.  The  deci- 
sion of  the  question  here  can  In  no  manner 
or  degree  be  Influenced  by  that  fact.  The 
sole  question  Is  as  to  the  effect  of  the  lan- 
guage of  the  claim  so  filed.  Does  it  admit 
an  old  or  any  indebtedness,  or  does  It  deny 
It?  It  seems  to  us  that  there  can  be  no  two 
sides  to  the  question.  A  declaration  in  writ- 
ing. In  whatever  form  of  language  it  may  be 
made,  cannot  revive  a  right  of  action  once 
barred,  unless  it  involves  an  express  promise 
to  pay  the  debt,  or  an  acknowledgment  from 
which  the  law  will  imply  a  promise.  And,  as 
we  have  seen  from  aa  examination  of  the 
authorities  cited  in  the  main  opinion,  such 
acknowledgment  must  be  clear,  distinct,  and 
direct — not  vague.  Indeterminate,  and  uncer- 
tain. It  will  not  be  contended  that  the  claim 
contains  language  expressly  promising  to  pay 
the  debt,  to  recover  which  the  suit  Is  brought, 
and,  as  previously  suggested,  the  very  nature 
of  the  document  Itself — the  very  Intrinsic 
character  of  It,  In  purpose  and  effect — com- 
pletely negatives  the  Idea  of  an  admission  of 
any  acknowledgment  of  an  Indebtedness  to 
the  deceased  or  his  estate  by  the  defendant. 
The  petition  for  a  rehearing  Is  denied. 

We    concur:    CniPMAN,    P.    J.;    BUR- 
NETT, J. 

<  Cal.  App.  113 

RICKEY  LAND  &  CATTLE  CO.  v.  GLAD- 
ER.    (Civ.  307.) 

(Court  of   Appeal,  Third   District,   California. 
July   10,   1907.) 

1.  Courts— District  Court  or  Appeai-S— Ju- 
risdiction—Equity  Cases. 

Under  Const,  art.  6.  §  4,  conferring  ei- 
clnsive  jurisdiotion  in  all  cases  of  appeals  in 
equity  on  the  Supreme  Court,  a  District  Court 
of  Appeals  had  no  jurisdiction  of  an  appeal 
from  a  judgment  in  a  suit  to  restrain  defendant 
from  diverting  the  waters  of  a  creek,  without 
reference  to  whether  the  judgment  involved  the 
merits  of  the  controversy. 

2.  Same— Transfer. 

Where  an  appeal  in  an  equity  suit  was 
•rroneously  taken  to  the  District  Court  of  Ap- 


peals, the  appeal  was  not  lost,  but  wonl4  bfl 
transferred  to  the  Supreme  Court,  as  author- 
ized by  Const,  art  6,  |  4. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  DIa 
vol.  13,  Courts,  f  13U3.] 

Appeal  from  Sui)erlor  Court,  Mono  County ; 
J.  D.  Murphey,  Judge. 

Action  by  the  Rickey  Land  &  Cattle  Com- 
pany against  C.  P.  Glader.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Transferred 
to  Supreme  Court 

Jas.  F.  Peck,  Wm.  O.  Parker,  Alfred  Chor- 
ty,  and  Chas.  C.  Boyntou,  for  appellant. 
Richard  S.  Miner,  for  respondent. 

CHIPMAN,  P.  J.  This  cause  was  argued 
and  submitted  upon  the  unquestioned  assump- 
tion that  this  court  bad  jurisdiction  to  en- 
tertain the  appeal.  Upon  an  examination  of 
the  record,  it  clearly  appears  that  the  action 
Is  in  equity,  being  an  action  to  restrain  de- 
fendant from  diverting  the  waters  of  a  cer- 
tain creek.  Appellate  Jurisdiction  in  all  cases 
In  equity  Is  given  to  the  Supreme  Court 
Article  6,  §  4,  Const  Cal. 

We  have  no  doubt  that  this  court  Is  with- 
out Jurisdiction  to  entertain  an  appeal  Involv- 
ing the  merits  of  the  action;  and  It  seems 
to  us  to  be  equally  clear  that  we  cannot  en- 
tertain an  appeal  from  any  Judgment  entered 
In  the  case  whether  or  not  Involving  the 
merits  of  the  controversy.  Logically  It  would 
appear  to  be  reasonable  that  If  an  appeal 
would  not  lie  to  this  court  from  the  Judg- 
ment on  the  merits  it  cannot  lie  from  any 
judgment  growing  out  of  the  case.  Otherwise 
there  might  be  an  appeal  pending  here  by 
plaintiff  from  the  present  Judgment  and  an 
appeal  pending  in  the  Supreme  Court  by  de- 
fendant from  the  Judgment  on  the  merits. 

In  this  view  It  becomes  our  duty  to  trans- 
fer the  case  to  the  Supreme  Court,  under  arti- 
cle 6,  !  4,  of  the  Constitution.  The  appeal, 
though  improperly  taken  to  this  court,  la  not 
lost    Id. 

The  cause  and  all  the  papers  relating 
thereto  are,  under  rule  82  (78  Pac.  xIII), 
transferred  to  the  Supreme  Court 

We  concur:    BURNETT,  J.;   HART,  J. 

«  Cal.  App.  1 
AMERICAN  COPYING  CO.  ▼.   LEHMANN 
et  al.  (Civ.  371.) 

(Court  of  Appeal,  Second  District,  California. 
June  20,  1007.) 

1.  Contracts  —  Construction  —  Sevebabi.b 

Contract. 

A  contract  whereby  plaintiff  agrees  to  print 
in  its  stamp  directory  the  name  and  business  of 
defendant,  and  to  secure  orders  from  at  least 
100  persons  for  portraits  to  be  given  free  by  de- 
fendants on  presentation  of  stamps  worth  $25, 
and  whereby  defendants  agree  to  pay  plaintiff 
$175  for  100  frames  on  the  completion  of  the 
canvass,  and  to  receive  from  plaintiff  stamps  to 
carry  out  the  scheme,  paying  therefor  50  cents 
per  100,  and  which  stipulates  that  it  Is  a  part 
of  the  agreement  that  100  persons  shall  order 
100  frames,  is  not  a  severable  contract,  and 
plaintiff  performing  it  in  part  is  not  entitled  to 
recover,  especially  where  it  fraudulently  alter- 
ed orders  for  portraits  procured  by  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOL  11.  Contracts,  {  754.] 
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2.  Sake— Rescissior. 

Where  a  iiarty  to  a  contract,  bound  to  pro- 
cure orders  for  portraits,  only  attempted  to  per- 
form its  agreement  by  procuring  orders  which 
it  fraudulently  altered,  the  other  party  was  not 
obliged  to  rescind  to  defeat  a  recovery. 

Appeal  from  Superior  Court,  Ventura 
County;  Felix  "W.  Ewing,  Judge. 

Action  by  tlie  American  Copying  Company 
against  Leon  Lehmann  and  another.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Sbepherd  &  Barnes,  for  appellant.  I.  W. 
Stewart  and  Blackstock  &  Orr,  for  re- 
spondents. 

TA66ART,  J.  Plaintiff  appeals  from 
Judgment  in  favor  of  defendants. 

Plaintiff  Is  an  Illinois  corporation,  engaged 
In  supplying  trading  stamps,  and  free  en- 
larged portraits,  and  pald-for  frames  there- 
for, to  merchants  desirous  of  Increasing  trade 
by  such  methods.  Defendants  are  merchants 
In  tbe  town  of  Oxnnrd,  Ventura  County,  Cal. 

From  the  complaint  It  appears  that  plain- 
tiff and  defendants  entered  into  a  contract 
in  writing,  whereby  tbe  former  agreed  to 
print  tbe  name  and  business  of  defendants  in 
its  citizens'  stamp  directory,  to  canvass  and 
deliver  to  tbe  homes  of  Oxnnrd  and  vicinity 
copies  of  the  stamp  directory,  explain  the 
use  of  it,  and  to  secure  orders  from  at  least 
100  persons  for  portraits,  to  be  given  free  by 
defendants  upon  presentation  of  $25  worth  of 
8tamp&  In  consideration  for  this  tbe  defend- 
ants were  to  pay  to  plaintiff  $175  for  100  oval 
frames,  upon  tbe  completion  of  tbe  canvass, 
and  to  receive  from  plaintiff  a  sufficient 
amount  of  stamps  to  carry  out  tbe  scheme 
shown  in  tbe  contract,  payings  therefor  50 
cents  i)er  100  for  all  stamps  used,  to  make 
weekly  settlements,  and  to  promptly  return 
all  redeemed  stamps.  Tbe  contract  to  con- 
tinue for  two  years.  Upon  tbe  face  of  the 
order  for  frames  set  out  in  tbe  complaint 
appears  tbe  words:  "Tiiis  is  part  of  the 
agreement  that  100  persons  are  to  order 
100  frames."  It  Is  alleged  In  the  answer, 
and  foimd  by  tbe  court,  that  these  words 
were  written  in  at  tbe  request  of  defendants, 
and  were  intended  to  and  did  obligate  tbe 
plaintiff  to  secure  orders  for  100  picture 
frames  to  be  purchased  from  defendants  at 
$3  per  frame,  being  the  same  frames  which 
defendants  purchased  from  plaintiff  at  $1.75 
per  frame.  The  complaint  further  alleges  a 
full  compliance  with  tbe  contract  by  plain- 
tiff, tbe  delivery  to  defendants  of  23  stamp 
books  of  5,000  stamps  each,  to  be  paid  for  at 
tbe  rate  of  50  cents  per  100,  and  demands 
Judgment  for  $575.  Tbe  court  finds  that  the 
plaintiff  made  a  canvass  of  tbe  town  of 
Oxnard.  procured  124  orders  for  portraits, 
each  Including  an  agreement  to  trade  tbe 
amount  of  $25  at  defendants'  store,  each  per- 
son so  ordering  to  receive  an  enlarged  por- 
trait, called  a  "Demar  portrait"  In  the  order. 
These  orders  were  signed  by  tbe  respective 
persons  giving  tbem,  and  near  tbe  sifrnatore 


on  each  was  stamped  with  a  rubber  stamp 
the  words,  "Reserve  for  me  one  frame,"  and 
delivered  to  the  defendants  by  the  solicitor 
for  plaintiff  as  and  for  the  orders  provided 
for  in  the  contract.  The  defendants  thereup- 
on paid  said  sum  of  $175  for  the  frames,  and 
received  tbe  100  picture  frames.  The  words, 
"Reserve  for  me  one  frame"  were  not  on  said 
orders  when  signed  by  the  respective  parties 
signing  the  same,  but  were  stamped  thereon 
between  tbe  time  they  were  signed  and  the 
time  of  delivery  to  the  defendants,  and  tbe 
agent  of  plaintiff  represented  to  defendants 
that  said  words  were  placed  thereon  prior  to 
slgnatm-e.  The  signers  of  said  orders  re- 
pudiated said  orders  as  altered  and  refused 
to  take  or  pay  for  said  frames,  and  defend- 
ants notltted  plaintiff  of  such  repudiation, 
but  plaintiff  did  not  procure  other  or  further 
orders  or  canvass  therefor,  whereupon  de- 
fendants ceased  to  use  said  trading  stamps. 
The  defendants  received  23  books  of  said 
stamps  and  used  18  thereof.  Judgment  was 
for  defendants  for  costs,  and  against  their 
counterclaim  for  damages  for  loss  of  trade 
because  of  failure  of  plaintiff  to  carry  out  tbe 
contract. 

Appellant  contends  fbat  tbe  contract  is 
severable,  and  that  plaintiff  Is  entitled  to  a 
judgment  for  tbe  18  books  at  50  cents  per 
100  on  tbe  findings  made.  We  cannot  agree 
with  this  contention.  An  examination  of  the 
entire  scheme  discloses  that  tbe  purpose  and 
Intent  of  tbe  contract  as  made  was  to  secure 
a  return  to  tbe  defendants  of  all  tbe  moneys 
which  they  obligated  themselves  to  pay  to 
plaintiff,  and  thereby  receive  at  no  cost  to 
themselves  the  advertising  and  patronage  re- 
sulting from  tbe  scheme,  wblle  all  tbe  money 
profits  went  to  the  plaintiff.  By  tbe  contract 
the  signers  of  tbe  orders  were  to  bind  them- 
selves to  trade  $25  worth  at  defendants'  store, 
pay  $3  for  the  privilege,  and  receive  nothing 
in  return  but  tbe  article  which  defendants 
now  say  was  worthless.  Tbe  merchant  was 
to  receive  tbe  benefit  of  tbe  patronage  secured 
by  tbe  scheme,  and  In  return  was  to  advance 
$175  to  plaintiff,  which  be  was  In  time  to 
collect  from  tbe  customer,  be  responsible 
for  the  balance  of  tbe  $3  per  frame,  collect 
the  same,  and  remit  It  to  plaintiff.  Tbe  rea- 
sons upon  which  tbe  Supreme  Court  held  tbe 
anti-trade  stamp  act  unconstitutional  would 
hardly  apply  to  this  scheme.  Ex  parte 
Drexel,  147  Cal.  763,  82  Pae.  429,  2  L.  R.  A. 
(N.  S.)  588.  Conceding,  however,  that  pub- 
lic policy  would  not  prevent  a  court  of  Jus- 
tice from  enforcing  such  a  contract  If  car- 
ried out  In  good  faith,  an  examination  of 
tbe  findings  requires  tbe  consideration  of 
tbe  further  fact  of  tbe  false  and  fraudulent 
alteration  of  the  orders  by  plaintiff  after  pro- 
curing tbe  signatures  thereto.  One  of  the 
moving  considerations  to  defendants  to  enter 
into  the  contract  was  the  sale  of  the  frames 
at  $3  each,  that  tbey  might  thereby  get  their 
money  back.  No  such  sales  were  made  by 
plaintiff.    Nothing  was  done  by  it  to  comply 
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with  tbls  proTlsIon  of  the  contract  The 
only  attempt  to  do  so  was  the  fraudulent 
alteration  of  the  orders.  In  other  words,  the 
character  of  the  transaction  being  left  out  of 
consideration,  there  was  not  such  a  com- 
pliance with  the  contract  upon  plaintiff's 
part  as  to  permit  it  to  recover.  No  rescission 
was  necessary.  Field  v.  Austin,  131  Cal.  379, 
63  Pac.  C92.  Courts  are  not  vigorous  in  com- 
pelling an  accounting  by  the  person  defraud- 
ed at  the  request  of  the  party  guilty  of  the 
fraud.  More  v.  More,  133  Cal.  493,  65  Pac. 
1014.  "Parties  so  engaged  are  not  the  ob- 
jects of  the  special  solicitude  of  the  courts." 
Neblett  v.  Macfarland,  92  U.  S.  101,  23  L.  Ed. 
471. 
Judgment  of  superior  court  afSrmed. 

We  concur:    ALLEN,  P.  J.;  SHAW,  J. 


5  Cal.  App.  740 

BAILEY   T.    JETNA   INDEMNITY   CO.   OF 
HARTFORD,  CONN.    (Civ.  353.) 

(Court  of  Appeal,  Second  District,  California. 
June  18,  1907.) 

1.  ATTACHifENT— UhDEBTAKIHGS  —  LlABILITT 
OF    SUBETY. 

An  undertaking  given  to  release  property 
attached  under  a  writ  of  attachment,  wliich 
shows  tlie  title  of  the  court  and  cause  in  which 
it  wag  given,  which  recites  the  amount  of  plain- 
tiff's claim  against  defendant,  the  issuance  of  the 
attachment  and  levy  on  "certain  property  and 
effects  of"  defen^nt,  the  desire  of  defendant  to 
release  the  property,  and  which  declares  that  the 
surety,  in  consideration  of  the  premises  and  the 
release  of  the  property,  undertakes  in  a  speci- 
fied sum  and  promises  that,  in  case  plaintiff  re- 
cover judgment  in  the  action,  defendant  will  pay 
the  amount  thereof  with  costs,  substantially 
conforms  to  Code  Civ.  Proc.  §  540,  relating  to 
undertakings  on  attachment,  and,  if  voluntarily 
given  to  secure  a  redelivery  of  the  property,  is 
valid  at  common  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attachment,  {  638.] 

2.  Same  —  REcrrALs  —  Conclusiveness    on 

SUBETT. 

The  recitals  in  an  undertaking  given  to 
procure  the  release  of  property  attached  under  a 
writ  of  attachment  are  conclusive  against  the 
obligor  therein,  whether  the  nnderaking  is  a 
statutory  or  a  common-law  bond. 

3.  Same— VALiniTT. 

Where  a  writ  of  attachment  directs  the 
sheriff  to  take  an  undertaking,  and  either  not  at- 
tach the  property  or  release  the  same,  as  the 
circumstances  require,  an  order  for  the  release 
of  the  property  attached  on  the  giving  of  an  un- 
dertaking to  procure  the  release  thereof  is  not 
hkc  .».^ry. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attachment,  §  637.] 

4.  Same— Recitai.8— Conclusiveness. 

The  surety,  in  an  undertaking  given  to  re- 
lease property  attached  under  a  writ  of  attach- 
ment, is  estopped  by  the  recitals  therein  from 
Rsscrting  tliat  no  property  was  levied  on  by  vir- 
tue of  the  writ. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attachment,  §  1243,  1244.] 

5.  Same. 

The  reoitflls.  in  an  undertaking  given  to 
procure  the  release  of  property  attached  under  a 
writ  of  attachment,  that  the  writ  of  attnohmont 
WHS  issued  and  property  levied  on  thereunder, 
etc.,  are  conclusive  on  the  surety  on  the  ques- 


tions of  the  sufficiency  of  the  affidavit  on  which 
the  attachment  was  rased  and  of  tlie  writ  itself. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attachment,  f|  1243,  1244.] 

6.  Sakb— AOTiORfl— Time  to  Sue. 

Under  Code  Civ.  Proc.  I  552,  providing 
that,  where  an  execution  be  returned  unsatisfied, 
plaintiff  may  prosecute  any  undertaking  given 
pursuant  to  sections  540  and  555,  relating  to 
the  giving  of  an  undertaking  on  attachment,  an 
action  on  an  undertaking  given  to  procure  the 
release  of  property  levied  on  under  a  writ  of  at- 
tachment may  be  brought  immediately  on  the 
return  of  the  execution  against  the  judgment 
debtor  unsatisfied,  and  it  is  not  necessary  to 
postpone  the  bringing  of  the  action  for  six 
months  from  the  date  of  the  judgment. 

7.  Tbial— Findings— CONBTKUCTiON. 

A  finding  that  each  and  every  alle^tion 
contained  in  plaintiff's  complaint  is  true  is  bnt 
the  express  finding  of  that  which  is  impliedly 
found  Dy  Judgment  for  plaintiff  on  the  plead- 
ings. 

8.  Judgment— Judgment  on  Pleadings. 

Under  Code  Civ.  Proc.  f  581,  prescribing 
when  an  action  may  be  dismissed  or  a  nonsuit 
entered,  and  section  582,  providing  that  in  ev- 
ery other  case  judgment  must  be  rendered  on 
the  merits,  a  judgment  on  the  pleadings  is  a 
judgment  on  the  merits,  so  far  as  its  conclosiTe* 
ness  is  concerned. 

9.  Attachment  —  Undebtaking  —  Actions— 
Defenses- Pleading. 

A  surety,  when  sued  on  his  undertaking  giv- 
en to  procure  the  release  of  property  attached 
under  a  writ  of  attachment,  cannot  avail  him- 
self of  the  defense  that  the  judgment  in  the  at- 
tachment action  was  rendered  without  a  fair  tri- 
al, without  alleging  the  particular  facts  not 
presented  on  the  trial,  and  a  surety,  claiming 
that  there  was  a  collusive  failure  to  introduce 
available  evidence  constituting  a  defense  to  the 
action,  must  plead  the  details  and  his  ability  to 
supply  on  a  new  trial  the  evidence  willfully  sup- 
pressed. 

10.  A  p  p  E  A  L  —  Review— litMATEBiAL    Ques- 
tions. 

Where  a  judgment  was  properly  rendered 
on  the  pleadings,  questions  relating  to  the  in- 
troduction of  evidence  and  of  the  weight  thereof 
are  immaterial  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  33.31.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  W.  P.  James,  Judge. 

Action  by  C.  C.  Bailey  against  the  Mtatt 
Indemnity  Company.  From  a  judgment  fou 
pkiintiCf,  defendant  appeals.    Affirmed. 

Drew  Pruitt,  Charles  L.  Batcheller,  and 
Thomas  C.  Ridgway,  for  appellant.  Sidney 
J.  Parsons  and  O.  P.  Widaman,  for  respond- 
ent 


TAGGART,  J.  This  is  an  action  to  recov- 
er from  the  surety,  on  an  undertaking  given 
to  release  an  attachment,  the  amount  of  the 
judgment  rendered  against  the  attached  debt- 
or. Judgment  was  for  plaintiff,  and  defend- 
ant appeals  from  the  Judgment,  and  from  an 
order  denying  its  motion  for  a  new  trial. 

Plaintiff  brought  an  action  in  the  superior 
court  of  Ix)s  Angeles  county  against  the  Pa- 
cific Furniture  &  Lumber  Company  to  re- 
cover judgment  on  two  promissory  notes  with 
interest,  and  attorney's  fees  as  provided 
therein,  and  on  an  account  for  work  and 
labor.   He  caused  an  attachment  to  be  Issued 
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and  levied  on  the  property  of  the  said  Pacific 
Furniture  Company  at  the  time  the  action 
waa  begun.  On  the  same  day  (April  14, 
1904)  the  defendant  herein,  the  ^tna  Indem- 
nity Company,  executed  and  delivered  to  the 
Sheriff,  who  held  the  attached  property  of  the 
fomiture  company,  the  instrument  here  sued 
OB,  and  the  attached  property  was  released 
and  thf>  attachment  discharged.  On  the  trial 
In  the  attachment  suit  the  indebtedness  was 
admitted  by  the  defendant  furniture  com- 
pany, but  it  was  claimed  that  it  was  not  due 
by  reason  of  the  execution  by  plaintiff  and 
certain  other  creditors  of  the  furniture  com- 
pany of  a  certain  contract  for  forbearance 
extending  the  time  of  payment  to  Septeml>er 
23,  1903.  Findings  on  this  issue  were  for 
plaintiff,  and  on  the  15tb  day  of  June,  1905, 
Judgment  In  his  favor  was  rendered  against 
the  Pacific  Furniture  Company  for  the  full 
amount  claimed.  The  present  action  was  be- 
gun Jufy'  24,  1906,  to  recover  from  defendant 
herein,  as  surety  on  the  undertaking  given 
to  release  the  attachment,  the  amount  of 
such  Judgment  Defendant  set  up  the  same 
defense  pleaded  in  the  attachment  suit,  and 
alleged  that  the  Issues  so  raised  were  not 
fairly  tried  because  of  collusion  between 
plaintiff  and  the  defendant  in  the  attachment 
suit,  and  asks  that  they  may  be  tried  on  its 
answer  in  this  action. 

In  support  of  the  appeal,  it  is  urged  that  It 
appears  from  the  complaint  that  the  action 
was  prematurely  brought  because  the  Judg- 
ment was  not  final  under  section  1049,  Code 
Civ.  Proc;  that  there  is  no  allegation  of  in- 
debtedness from  defendant  to  plaintiff;  that 
the  writ  of  attachment  was  void;  that  it  was 
not  alleged  that  any  property  was  levied  up- 
on by  virtue  of  said  writ  of  attachment;  and 
that,  if  the  writ  of  attachment  was  not  void, 
the  property  was  not  shown  to  have  been  re- 
leased as  required  by  law.  The  instrument 
sued  on  is  attached  to  and  made  a  part  of 
the  complaint.  The  allegations  as  to  the 
manner  of  its  execution  and  delivery  would 
Justify  the  assumption  that  It  was  given  pur- 
suant to  the  provisions  of  sections  554  and 
555  of  the  Code  of  Civil  Procedure,  although 
these  sections  are  not  named.  Some  of  ap- 
pellant's objections  to  the  pleading  are  based 
upon  the  instrument  being  so  given,  and  up- 
on this  theory  it  is  urged  that  the  complaint 
fails  to  state  a  cause  of  action  because  It 
does  not  allege  a  compliance  with  all  the 
steps  and  proceedings  taken  under  those  sec- 
tions. To  avoid  these  objections  respondent 
claims  the  instrument  to  be  an  undertaking 
given  under  section  640  of  the  Code  of  Civil 
Procedure.  An  examination  of  the  instru- 
ment Itself  shows  that  it  is  not  strictly  in 
the  form  required  by  either  section  540  or 
section  555.  The  former  section  applies 
where  the  intention  is  to  prevent  the  levy  of 
an  attachment,  and  the  sheriff  may  accept 
an  undertaking  "In  an  amount  sufficient  to 
satisfy  such  demand  (plaintiff's),  besides 
costs,  or  in  an  amount  equal  to  the  value  of  ' 
91  P.-27 


the  property  which  has  been,  or  Is  about  to 
be,  attached."  The  latter  section  (555)  pro- 
vides for  the  release  of  an  attachment  by  the 
court;  In  which  event  the  court  must  re- 
quire an  undertaking,  "to  the  effect  that  in 
case  the  plaintiff  recover  judgment  In  the  ac- 
tion defendant  will,  on  demand,  redeliver  the 
attached  property  so  released  to  the  proper 
officer,  to  be  applied  to  the  payment  of  the 
Judgment,  or,  in  default  thereof,  that  the  de- 
fendant and  sureties  wii),  on  demand,  pay  to 
the  plaintiff  the  full  value  of  the  property  re- 
leased." 

The  instrument  pleaded  shows  the  title  of 
the  court  and  cause  in  which  given,  recites 
the  claim  and  amount  of  plaintiff's  claim 
against  defendant,  the  issuance  of  the  attach- 
ment, and  levy  thereof  on  "certain  property 
and  effects  of  said  defendant,"  and  that  de- 
fendant desires  to  release  said  property  from 
the  attachment;  that  the  surety  (defendant 
herein),  in  consideration  of  the  premises  and 
the  release  of  the  property  attached,  under- 
takes in  the  sum  of  $4,350,  "and  promises 
that  in  case  the  plaintiff  recovers  Judgment 
In  the  action  defendant  will  pay  to  plaintiff 
the  amount  of  whatever  judgment  may  be 
recovered  In  said  action,  together  with  the 
percentage  Interest  and  costs." 

The  bond  is  not  a  forthcoming  or  delivery 
bond,  but,  as  shown  by  its  own  provisions 
and  the  allegations  of  the  complaint  as  a 
whole,  was  given  to  the  sheriff  under  section 
540  for  the  purpose  of  preventing  a  continu- 
ance of  the  levy  upon  or  further  holding  of 
property  which  had  already  been  attached. 
It  is  not  strictly  such  an  undertaking  as  that 
section  directs  him  to  take,  but  Is  an  in- 
demnity bond  given  for  the  benefit  of  plain- 
tiff to  secure  the  release  of  the  property  of 
defendant,  and  it  accomplished  that  purpose. 
The  condition  of  it  is  that  the  obligors  will 
pay  the  Judgment  in  consideration  of  the  re- 
lease of  the  attachment.  It  substantially  con- 
forms to  the  requirement  of  one  clause  of 
section  540  and  the  fair  presumption,  aided 
by  the  allegations  of  the  complaint,  is  that 
it  was  executed  with  reference  to  that  sec- 
tion. It  would  be  immaterial  here  under 
which  section  it  was  given,  if  it  were  not 
that  the  meaning  and  intentions  of  the  par- 
ties are  to  be  ascertained  by  the  light  of  the 
statute.  Heynemann  v.  Eder,  17  Cal.  434. 
Such  an  undertaking  may  be  given  either  to 
prevent  or  to  release  an  attachment.  Section 
540 ;  Curiae  v.  Packard,  29  Cal.  200.  If  vol- 
untarily given  to  the  sheriff  to  secure  a  re- 
delivery or  release  of  the  property  attached, 
It  would  be  valid  at  common  law  (Palmer 
v.  Vance,  13  Cal.  553),  and  its  recitals  are 
conclusive  as  against  the  obligor  whether 
It  be  a  statutory  or  common-law  bond.  Mc- 
Millan V.  Dana,  18  Cal.  339,  p.  347.  Quoting 
approvingly  from  the  opinion  in  the  case  last 
cited,  the  Supreme  Court  says,  in  McCormick 
V.  National  Surety  Co.,  134  Cal.  513,  66  Pac. 
741:  "Nor  does  It  matter  whether  the  prop- 
erty was  subject  to  the  attachment  or  not. 
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That  matter  cannot  be  tried  in  tbis  collateral 
"way.  It  is  enough  that  the  plaintiff  bad  this 
property  levied  on  as  subject  to  bis  debt,  and 
that  the  sureties  procured  its  release  upon 
the  stipulation  that  in  consideration  of  such 
release  they  would  pay  the  amount  of  the 
judgment  to  be  recovered  by  the  plaintifl!  in 
the  attachment  suit."  The  same  rules  apply 
if  the  bond  be  considered  as  a  common-law 
bond.  Speaking  of  a  bond  given  to  release 
an  attachment  which  was  held  not  to  have 
been  given  pursuant  to  either  section  540  or 
section  555,  Code  Civ.  Proc.,  the  Supreme 
Court  says:  "VSTiatever  the  obligor  re- 
cites in  a  bond  to  be  true  may  be  taken  as 
true  against  him,  and  need  not  be  averred 
in  a  complaint  on  such  bond,  or  proved  on 
the  trial."  Smith  v.  Fargo,  57  Cal.  157. 
Whether  the  undertaking  be  in  statutory 
form  or  good  only  as  a  common-law  bond  Is 
immaterial.  Gardner  t.  Donnelly,  86  Cal. 
372,  24  Pac.  1072. 

Considering  the  points  urged  by  appel- 
lant in  the  reverse  order  of  their  mention, 
its  contention  that  the  attachment  was  not 
released  as  required  by  law  is  based  upon 
the  assumption  that  the  undertaking  was 
given  under  section  555  and  an  order  of  the 
court  necessary  for  the  release  of  the  attach- 
ed property.  No  order  was  required,  as  the 
writ  of  attachment  itself  directed  the  sheriff 
to  take  such  an  undertaking  and  either  not 
attach,  or  release  the  property  attached,  as 
the  circumstances  required.  The  allegation 
of  the  complaint  that  the  Pacific  Furniture 
Company  "appeared  In  said  action"  may  be 
treated  as  surplusage.  The  defendant  Is  es- 
topped by  the  recitals  in  Its  own  written 
obligation,  the  bond,  from  saying  that  no 
property  was  levied  on  by  virtue  of  the  writ 
of  attachment. 

The  complaint  alleges  an  Indebtedness  from 
defendant  to  plaintiff  with  sufficient  clear- 
ness, and  the  case  of  Providient  Mutual, 
etc.,  V.  Davis.  143  .Cal.  263,  76  Pac.  103*. 
cited  by  appellant,  has  no  application  here. 
The  recitals  in  the  bond  also  conclude  the 
defendant  here  as  to  the  sufficiency  of  the 
affidavit  upon  which  the  attachment  was 
based,  and  of  the  writ  Itself.  That  the  for- 
mer was  false,  or  the  latter  did  not  state 
the  amount  of  the  plaintiff's  demands  in 
conformity  with  the  complaint,  cannot  be 
questioned  by  defendant  If  these  matters, 
or  either  of  them,  were  open  to  question  at 
tbis  time  and  in  this  manner,  the  rulings 
of  the  trial  court  in  this  connection  would 
Btlll  have  to  be  sustained.  Porter  v.  Pico, 
65  Cal.  173;  Scrivener  v.  DIetz,  68  Cal.  1, 
8  Pac.  609:  Harvey  v.  Foster,  64  Cal.  296, 
30  Pac.  849. 

Tbis  is  an  action  on  a  bond,  and  not  on 
the  judgment  rendered  in  the  action  of  Bai- 
ley V.  Pacific  Furniture  Co.  The  bond  was 
given  to  take  the  place  of  the  security  ob- 
tained by  attaching  certain  personal  proper- 
ty of  the  defendant  in  that  action.  The 
attachment   Issued   and   the   property   was 


seized  that  It  might  be  available  for  the 
execution  of  the  Judgment  which  plaintiff 
expected  to  and  did  subsequently  obtain 
against  the  Pacific  Furniture  Company  In 
the  superior  court.  Unless  an  appeal  bad 
been  taken  at  once,  and  a  stay  bond  given, 
the  plaintiff  could,  and  no  doubt  wonid,  have 
proceeded  to  sell  the  property  attached  to 
satisfy  the  Judgment  of  the  superior  court 
This,  It  Is  admitted,  could  have  been  done^ 
but  it  is  claimed  that  it  Is  so  only  because 
of  express  statutuory  authorization.  It  Is 
provided  by  section  552  that  If  the  execution 
be  returned  unsatisfied  In  whole,  or  In  part, 
the  plaintiff  may  prosecute  any  undertaking 
given  pursuant  to  either  section  640  or  sec- 
tion 555;  and  the  complaint  alleges  an  exe- 
cution was  Issued  on  the  Judgment  and  re- 
turned wholly  unsatisfied. 

The  attachment  proceeding  la  merely  aux- 
iliary to  the  main  action  (Porter  v.  Pico,  55 
Cal.  173),  and  the  latter  would  go  forward  to 
execution  whether  the  sheriff  held  the  at- 
tached property  or  the  undertaking  given  for 
its  release.  There  Is  nothing  In  the  statute 
to  suggest  that  the  bond  given  to  release 
attachment  shall  operate  as  a  stay  bond  to 
prevent  execution  on  the  Judgment  for  six 
months  after  its  entry.  For  the  protection  of 
the  surety,  it  is  required  that  an  effort  shall 
be  first  made  to  execute  against  the  judgment 
debtor.  Falling  in  this,  the  substitute  for 
the  attached  property  Is  immediately  avail- 
able, and  the  bond  may  be  enforced  at  once. 

In  Cook  V.  Ceas,  143  Cal.  221,  77  Pac.  65, 
claimed  by  appellant  to  be  decisive  of  this 
case,  the  Supreme  Court,  on  page  226  of 
143  Cal.,  page  67  of  77  Pac,  says:  "The 
question,  then,  is  reduced  to  this:  When  did 
the  order  settling  the  account  of  the  guard- 
ian become  a  binding  order?"  The  answer 
to  this  question  was:  "Mot  until  the  time 
for  appeal  had  passed."  The  question  here 
Is:  "When  was  execution  on  the  Judgment 
in  the  attachment  suit  enforceable?  The 
answer  is:  As  soon  as  entered  (Code  Civ. 
Proc.  §  681),  unless  an  appeal  was  taken  at 
once  and  stay  bond  given.  As  well  could  it 
be  said  'that  It  would  be  necessary  to  await 
the  six  months  within  which  an  appeal 
might  be  taken  before  a  demand  for  the  re- 
turn of  the  property  taken  from  the  sheriff 
on  a  forthcoming  bond  could  be  made,  or 
the  redelivery  of  the  property  compelled.  We 
think  the  case  of  Cook  v.  Ceas  is  easily  dis- 
tinguishable from  the  case  at  bar. 

The  findings  and  Judgment  recite:  A  trial 
of  the  cause  before  the  court  on  its  merits; 
the  Introduction  of  evidence  by  the  plaintiff 
and  by  the  defendant;  that  the  latter  sought 
to  introduce  testimony  which  was  objected  to 
on  the  ground  that  the  answer  failed  to  state 
a  defense,  and  that  the  defendant  thereupon 
announced  that  it  elected  to  stand  upon  the 
answer  as  framed  and  declined  to  amend 
or  offer  further  testimony.  The  transcript 
of  the  proceedings  at  the  trial  support  these 
recitals  in  every  particular.    This,  appellant 
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contends,  shows  that  the  Judgment  was  on 
the  pleadings,  and  that  thereforo  a  new  trial 
should  be  ordered,  that  the  findings  on  the 
evidence  Introduced  may  be  stricken  out  and 
the  judgment  be  made  to  declare  on  its  tace 
that  it  is  baaed  on  the  pleadings.  Consider- 
ing the  judgment  as  one  rendered  on  the 
pleadings  (which  it  is),  the  concluaion  sug- 
gested by  apj>ellant  does  not  necessarily  fol- 
low. There  is  but  one  finding  of  fact  by  the 
court;  and  that  is  the  general  one  that  "each 
and  every  allegation  contained  in  the  plaln- 
tUTs  complaint  are  true."  This  is  but  the 
express  finding  of  that  which  is  impliedly 
found  by  a  judgment  for  plaintiff  on  the 
pleadings.  A  judgment  on  the  pleadings  Is 
a  judgment  on  the  merits  under  our  Code. 
Sections  581,  682,  Code  Civ.  Proc. 

The  ruling  of  the  trial  court  as  to  the  suffi- 
ciency of  the  answer  was  correct  The  de- 
nials therein  are  of  conclusions  of  law  and 
of  those  matters  as  to  which  defendant  is 
concluded  by  the  recitals  in  the  bond.  The 
facts  alleged  In  the  afllrmatlve  defense  are 
not  sufficient  to  constitute  either  a  defense 
or  counterclaim.  An  answw  claiming  the  re- 
lief here  sought  by  defendant  must  show  not 
only  the  facts  constituting  the  fraud  which 
prevented  a  fair  Judgment  from  being  ren- 
dered In  the  former  action,  bat  it  must  also 
show  that  there  was  a  good  defense  to  the 
original  action  upon  the  merits,  and  tbat 
the  defendant  will  be  able  to  present  this  de- 
fense upon  a  new  trlaL  These  matters  must 
be  alleged,  not  in  the  form  of  conclusions, 
or  ultimate  facts,  but  in  the  same  manner  as 
the  facta  constituting  the  fraud.  That  is, 
the  particular  facts  which  were  not  present 
ed  upon  the  trial  of  the  original  action,  by 
reason  of  the  fraud  complained  of,  must  be 
set  out  and  accompanied  by  an  allegation 
that  the  complaining  party  has  the  ability 
to  produce  evidence  upon  any  new  trial  that 
may  be  granted  to  establish  such  facts  as 
alleged.  In  reaching  this  conclusion  we 
recognize  the  rule  invoked  by  appellant  that 
mxh  caae  of  fraud  must  be  determined  upon 
Kb  own  circumstances.  Here  it  Is  claimed 
that  there  was  a  collusive  failure  to  Intro- 
duce available  evidence  constituting  a  de- 
fense upon  the  original  trial.  The  details  of 
this  failure  should  be  pleaded  and  the  ability 
of  the  defendant  in  this  action  to  supply, 
upon  a  new  trial,  the  evidence  which  was 
wlllfnlly  suppressed  upon  the  former  trial 
Bbonld  be  clearly  alleged.  This  is  required  to 
support  a  bill  In  equity  to  set  aside  a  de- 
cree for  fraud,  or  because  of  newly  discov- 
ered evidence.  The  same  rule  is  proper  here. 
Mulford  V.  Cohn,  18  Cal.  46,  concurring  opin- 
ion, Harrison,  J.;  Whitney  v.  Kelley,  M 
OaL  163,  29  Pac.  624,  16  L.  B.  A.  813,  28 
Am.  St  Rep.  106. 

The  other  objections  to  the  count's  rulings 
assigned  as  error  need  not  be  considered,  as 
they  relate  to  the  Introduction  of  evidence 
and  Its  sufficiency.    The  Judgment  being  on 


the  pleadings,  the  introduction  of  evidence 
becomes  mere  surplusage,  and  questions  of 
its  weight  and  admissibility  are  immaterial. 
Judgment  and  order  appealed  from  af- 
firmed. 

We  ooncnr:  ALLBN,  P.  X;  SHAW,  J 
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DOHERTT  V.  CAIilFORNIA  NAVIGATION 
&  IMP.   CO.    (Civ.  358.) 

(Court  of   Appeal,  Third   District,  California. 

July  12,  1907.) 
1.  SHiFpmo  —  Injury  or  Passeitobb  —  Bvi< 

DENCS. 

In  an  action  for  injnries  to  a  steamahip 
passenger  by  the  negligeoce  of  the  captain  in 
letting  plaintiff  stand  unsupported  while  help- 
less from  intoxication,  after  the  captain  had 
lifted  him  from  the  floor,  so  that  plaintiff  fell 
and  broke  his  arm,  evidence  held  to  sustain  a 
finding  that  the  cajitain,  with  knowledge  tbat 
plaintiff  was  intoxicated  to  a  helpless  degree, 
lifted  him  to  his  feet  from  the  floor  where  be 
had  been  discovered  asleep,  and  left  him  stand- 
ing without  any  support,  by  reason  of  which 
plaintiff  fell  to  the  floor  and  broke  his  arm, 
without  contributory  negligence  on  his  part, 
and  that  by  reason  Uiereof  he  saffeted  pain  and 
loss  to  the  amount  of  $575. 

2L  Saitb— Case  Requibeo. 

Where  the  captain  of  a  steamship  dis- 
covered a  passenger  lying  in  a  drunken  and 
helpless  condition  on  the  floor,  and,  with  knowl- 
edge of  Us  helplessness,  lifted  him  to  his  feet, 
and  left  him  without  any  support,  whereupon 
he  fell  and  broke  his  arm,  the  captain  did  not 
exercise  the  full  degree  of  care  required  by 
rendering  assistance  sufficient  in  the  case  of  a 
sober  man,  but  was  bound  to  exercise  such  care 
as  ha  could  to  avoid  an  accident  in  the  situa- 
tion presented  to  him. 
8,  Appeal  —  Review  —  Mattebs   of  Discbs- 

TiON— Amendment. 

Under  Ode  Civ.  Proc  |  473,  anthorlzing 
the  court  to  grant  amendments  in  the  Interest 
of  justice,  the  exercise  of  the  court's  discretion 
In  that  regard  will  not  be  disturbed  on  appeal 
except  where  abuse  of  discretion  is  shown. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Krror,  |  8S25.] 

4.  Pleading— AMENOMENT—CoNTOBMmr     to 

Paoor. 

Where,  In  «m  action  against  the  owners  of 
a  vessel  for  injuries  to  a  drunken  passenger,  the 
case  was  submitted  without  argument,  where- 
upon the  trial  judge  stated  what  facts  he  re- 
garded as  proven,  and  called,  for  authorities  on 
the  duty  which  the  officers  of  the  boat  owed  to 
a  drunken  man,  It  was  a  prcper  exercise  of 
discretion  to  permit  plaintiff  then  to  amend  his 
complaint  to  conform  to  the  facts  so  proven. 

(Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  89,  Pleading,  |  603.] 

Appeal  from  Superior  Court  San  Joaquin 
County;  Frank  H.  Smith,  Judge. 

Action  by  Barney  Doherty  against  the 
California  Navigation  &  Improvement  Com- 
pany. From  a  judgment  for  plaintiff,  and 
from  an  order  denying  defendant's  motion  for 
■  new  trial,  It  appeals.    Affirmed. 

Arthur  li.  Levlnsky,  for  appellant  D.  &L 
Toung  and  W.  N.  Rutherford,  for  respondent. 
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CHIPMAN,  P.  J.  Action  for  personal  In- 
jury. The  cause  was  tried  by  the  court 
sitting  as  a  jury.  Findings  and  judgment 
were  for  plaintiff,  and  the  damages  for  the 
injury  received  by  lilm  were  assessed  at  $575. 
Defendant  appeals  from  the  judgment  and 
from  the  order  denying  its  motion  for  a  new 
trial. 

Plaintiff  paid  his  fare  and  toolc  passage  on 
defendant's  steamer  at  San  Francisco  twund 
for  the  city  of  Stocltton.  The  circumstances 
attending  the  Injury  and  the  facts  upon 
which  the  judgment  rests  are  concisely  set 
forth  in  the  following  findings: 

'Tourth.  That  after  the  payment  by  said 
plaintiff  to  the  defendant  of  said  fare,  and 
while  plaintiff  was  on  said  steamer  as  a 
passenger  on  his  way  from  said  city,  of  San 
Francisco  to  said  city  of  Stocl^ton,  and  be- 
fore the  completion  of  said  trip,  the  servants 
and  agents  of  the  defendant,  employed  by 
said  defendant  in  and  upon  said  steamboat, 
T.  C.  Wallcer,'  and  In  the  operation  thereof, 
and  who  were  at  said  time  In  charge  of  and 
in  the  management  and  control  of  said  steam- 
er, T.  C.  Wallter,'  to  wit,  the  captain  of  said 
boat,  carelessly  and  negligently  raised  plain- 
tiff from  the  floor  of  said  steamboat  where 
plaintiff  was  lying  in  an  intoxicated  condi- 
tion, and  placed  plaintiff  upon  his  feet,  and 
carelessly  and  negligently  turned  plaintiff 
loose,  and  left  him  standing  upon  the  floor 
of  said  boat  unsupported  while  Intoxicated 
and  unable  to  stand  without  support,  and 
that  by  reason  of  thus  being  raised  from 
the  floor  and  left  standing  without  support 
when  intoxicated,  and  being  unable  to  stand 
■without  support,  plaintiff  was  caused  to  fall 
upon  the  floor  of  said  steamboat,  and  by 
reason  of  said  fall  plaintiff's  left  arm  was 
broken. 

"Fifth.  That  at  the  time  the  said  captain 
of  said  boat  raised  plaintiff  from  the  floor 
of  said  boat  and  left  him  standing  unsupport- 
ed plaintiff  was  intoxicated  to  a  degree  of 
helplessness  and  was  nnable  to  stand  un- 
supported, was  asleep  or  apparently  asleep, 
and  was  limp  and  made  no  attempt  to  get 
on  his  feet,  or  to  either  assist  or  resist  being 
placed  upon  his  feet,  and  that  before  placing 
plaintiff  upon  his  feet  and  turning  him  loose 
the  said  captain  had  knowledge  of  plaintiff's 
drunken  and  helpless  conditioni  and  of  the 
fact  that  he  was  asleep  or  apparently  asleep, 
and  knew  that  he  was  liable  to  fall  and 
sustain  injury  if  placed  on  his  feet  and  left 
standing  unsupported. 

"Sixth.  That  plaintiff  was  intoxicated  when 
received  as  a  passenger  by  defendant  as 
herein  found,  and  that  at  and  before  the 
time  plaintiff  was  so  received  the  said  cap- 
tain of  said  boat  knew  that  plaintiff  was  in- 
toxicated to  such  an  extent  as  rendered  it 
necessary  for  him  to  have  support  to  enable 
him  to  stand  upon  bis  feet ;  and  said  captain 
knew  that  plaintiff  continued  to  drink  after 
taking  passage  on  said  boat  and  before  he 
was  injured. 


"Seventh.  That  plaintiff's  said  Injury  was 
not  proximately  caused  by  his  own  careless- 
ness or  negligence  or  contributory  negligence, 
or  by  his  drunkenness,  but  was  proximately 
caused  by  the  negligent  act  of  the  captain  of 
said  boat  in  placing  him  on  his  feet  and  turn- 
ing him  loose  unsupported  when  drank  to  • 
degree  of  helplessness  and  asleep  or  apparent* 
iy  asleep. 

"Eighth.  That,  by  reason  of  the  breaking 
of  plaintifTs  arm  as  above  found,  he  suffered 
physical  pain,  and  was  for  five  months  li^ 
capacitated  from  working,  and  tliat  bis  arm 
is  still  sore  and  painful,  and  will  be  for  some 
time,  when  employed  at  labor,  by  reason  of 
all  of  which  plaintiff  has  l)een  damaged  In 
the  sum  of  $475,  and  that  plaintiff  was 
compelled  to  and  did  employ  a  physician  and 
surgeon  to  treat  his  said  arm  and  incurred  an 
indebtedness  therefor  of  |100,  and  that  be 
was  thereby  further  damaged  in  the  som  oC 
?100." 

Appellant's  main  contention  is  tbat  tiw 
decision  and  judgment  are  not  supported  by 
the  evidence.  There  is  evidence  that  plaintiff 
was  intoxicated  when  he  came  aboard  the 
steamer.  The  captain  testified:  "When  I 
first  saw  him  on  the  dock,  he  was  drunk,  but 
he  was  able  to  walk;  that  is,  by  steadying 
himself  against  the  passenger  gangway.  He 
always  steadied  himself.  I  did  not  see  him 
walk  without  any  support  I  was  apprised 
of  the  fact  by  what  I  saw  that  he  needed 
support  to  stand  alone."  Plaintiff  found  hi> 
way  to  the  cabin,  and  not  long  after  the 
steamer  was  nnder  way  he  was  found  lying 
on  the  cabin  floor  in  the  smoking  room.  An 
unsuccessful  effort  was  made  to  arouse  him 
and  set  him  onto  a  seat,  but  he  soon  resumed 
bis  sprawling  position  on  the  floor.  The  at- 
tention of  the  captahi  was  called  to  him 
by  Mr.  Fraser,  the  purser.  The  captain  testi- 
fled:  "I  went  with  Mr.  Fraser,  and  told 
him  to  get  off  the  floor,  and  he  never  paid 
any  attention  to  me.  He  was  asleep.  I  pick- 
ed him  up  off  the  floor;  that  is,  I  picked  bim 
up  off  the  floor  and  stood  him  on  his  feet. 
When  I  got  him  on  his  feet,  he  was  standinjc 
very  nearly  erect,  and  I  let  go  again,  and 
when  I  let  go  of  him  he  stood  for  a  second, 
and  then  fell  backwards."  Again  be  testi- 
fled:  "I  saw  the  cabin  watchman  lUt  him 
off  the  floor  previous  to  the  time  I  saw  bim 
there,  which  was  after  I  had  collected  the 
tickets.  I  would  say  he  was  drunk.  He  was 
not  beastly  dnmk.  He  didn't  know  hardly 
what  he  was  itolng,  anyhow.  I  bad  already 
seen  It  was  necessary  to  pick  bim  np  when 
he  was  down."  It  further  appeared  from  the 
captain's  testimcmy  that,  when  he  lifted 
plaintiff  to  his  feet,  he  made  no  effort  to 
support  bim  or  prevent  his  falling  or  at* 
tempt  to  catch  him  as  he  was  falling;  that 
plaintiff  did  not  help  himself  in  being  put  up- 
on his  feet„  but  was  "perfectly  helpless"  in 
the  captain's  hands.  "He  looked  like  he  was 
asleep — apparently  asleep.  •  •  ♦  Q.  You 
were  watching   bink?     A.  Xes,  sir.     Q.  To 
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Bee  what  he  would  do?  A.  Yes,  sir.  Q.  You 
knew  be  was  drunk?  A.  I  knew  he  was 
drunk;  yes,  sir.  Q.  You  wanted  to  see  If 
be  would  fall  down  or  not?  A.  Yes,  sir. 
Q.  You  stood  him  on  bis  feet  to  see  whether 
he  could  stand  or  fall  down?  A.  No,  sir; 
I  did  not  I  picked  him  up  to  take  him 
downstairs.  Q.  The  first  time,  though,  you 
wanted  to  see  whether  he  could  stand  up  or 
not?  A.  Yes,  sir;  I  stood  blm  up;  yes,  sir." 
There  was  much  testimony  as  to  the  condi- 
tion of  Intoxication  in  which  plaintiff  was 
suffering  at  the  time  and  as  to  his  treatment 
by  the  captain  at  the  time  of  the  injury.  We 
are  satisfied  that  there  was  sufficient  evi- 
dence to  Justify  the  fourth,  fifth,  sixth, 
seventh,  and  eighth  findings.  Of  the  sixth 
finding  it  should  be  remarked  that  there  Is 
no  direct  evidence  that  the  captain  knew  that 
plaintiff  bad  been  drinking  after  he  came 
aboard  the  steamer,  although  there  Is  evi- 
dence tliat  the  purser  knew  it,  as  is  conceded 
by  appellant.  The  fact  is  not  material  in 
view  of  the  findings  as  to  the  drunken  condi- 
tion of  plaintiff. 

The  seventh  finding  being  a  finding  savor- 
ing of  both  fact  and  conclusions  of  law  raises 
the  question  most  seriously  urged  by  appel- 
lant, and  will  next  receive  attention.  Ap- 
pellant's position  is  thus  stated  by  its  learned 
counsel:  "It  is  our  contention  that  the  serv- 
ants of  the  defendant  were  called  upon  to 
give  the  plaintiff,  who  was  in  a  state  of  in- 
toxication, no  otlier  or  further  care  than  they 
would  have  to,  wbm  called  upon,  imder  the 
law,  to  give  him  sober."  "The  cases,"  it  is 
further  contended,  "all  support  the  follow- 
ing rule,  'Intoxication  does  not  excuse  the 
omission  to  use  the  same  care  and  prudence 
which  are  required  of  a  sober  man  under  the 
same  circumstances  to  protect  himself  against 
injury*  "—citing  Fisher  v.  W.  Va.  &  P.  E. 
Co.,  42  W.  Va.  183,  24  S.  B.  570,  33  L.  R.  A. 
e»;  Price  v.  Pha.  W.  &  R.  B.  Co.,  84  Md.  S06, 
36  Atl.  263,  Se  L..  R.  A.  213.  In  further  sup- 
port of  its  contention  appellant  cites  MiUi- 
man  ▼.  N.  Y.  C.  &  H.  R.  R.  Co.,  66  N.  Y.  643; 
Beach  on  Contributory  Negligence,  I  161;  1 
Thompson  on  Negligence,  p.  450;  Shearman  & 
Redfield  on  Negligence,  {  26.  There  was 
evidence  that  plaintiff  was  lying  near  the 
cabin  door,  and  so  that,  when  being  opened, 
it  would  strike  his  head,  and  that  in  lying 
on  the  floor  plaintiff  was  violating  a  rule  of 
tbe  vessel.  We  cannot  see  that  these  addi- 
tional facts  are  material  in  determining  de- 
fendant's liability  under  the  circumstances 
disclosed.  Conceding  that  the  captain  was 
discharging  a  duty  in  removing  plaintiff  from 
a  place  of  danger  which  plaintiff  occupied 
In  violation  of  a  rule  of  the  vessel,  still  the 
captain  bad  no  right,  knowing  as  he  did  the 
helpless  condition  of  plaintiff,  to  remove  him 
in  such  a  manner  as  he  must  have  known 
would  in  all  probability,  and  In  fact  did, 
cause  the  injury.  We  cannot  subscribe  to 
tbe  doctrine  contended  for  by  appellant,  tbat 


no  greater  duty  was  cast  upon  defendant  in 
dealing  with  plaintiff  drunk  than  with  plain- 
tiff sober.  In  discussing  tbe  effect  of  plain- 
tiff's drunkenness  as  contributory  negligence, 
the  court,  in  Wheeler  v.  Grand  Trunk  Ry. 
Co.  of  .Canada,  60  Atl.  103,  70  N.  H.  607,  54 
L.  R.  A.  955,  correctly  stated  the  law  as  fol- 
lows: "For  an  injury  resulting  from  prior 
or  concurrent  negligence  contributed  he  could 
not  recover;  but,  If  the  defendants  wltb 
knowledge  of  the  plaintiff's  danger  in  the  per- 
formance of  the  duty  owed  by  them  could 
have  prevented  the  injury,  they  were  bound 
to  do  so,  and  their  breach  of  duty  would  be 
tbe  legal  cause  of  tbe  Injury,  unless  at  tbe 
time  of  the  Injury  tbe  plaintiff  by  the  exer- 
cise of  due  care  could  have  avoided  it  If 
the  plaintiff  could  not  have  prevented  the 
injury  to  himself  and  the  defendants  could 
by  the  care  the  situation  required  of  them 
they  are  liable  If  they  did  not,  although  the 
plaintiff's  inability  resulted  from  his  prior 
negligence  or  Intoxlcatlcm.  'It  due  care  on 
the  part  of  either  at  the  time  of  the  injury 
would  prevent  it,  the  antecedent  negligence 
of  one  or  both  parties  is  immaterial,  except 
it  may  be  as  one  of  the  circumstances  by 
which  the  requisite  measure  of  care  is  to 
be  determined.  In  such  a  case  the  law  deals 
with  their  behavior  In  tbe  situation  in  which 
it  finds  them  at  the  time  the  mischief  Is  done, 
regardless  of  their  prior  misconduct.  The 
latter  *  *  *  is  the  cause  of  the  danger, 
the  former  is  the  cause  of  the  Injury.  (Cit- 
ing numerous  cases.)  *  *  •  The  defend- 
ants' answer  is  that  the  plalntUTs  incapacity 
was  produced  by  his  volontary  Intoxication. 
But,  If  it  were  established  that  the  plaintiff's 
incapacity  and  irresponsibility  were  known 
to  tbe  defendants,  tbe  cause  of  his  condition 
is  entirely  immaterial.'  "  The  true  principle 
is  enunciated  by  our  Supreme  Court:  He 
who  knows  of  a  danger  and  can  avoid  it  as 
against  one  who  does  not  in  fact  know  the 
danger,  or  as  against  one  within  whose  power 
does  not  Ue  the  ability  to  avoid  the  accident, 
is  responsible  for  the  injury.  Esrey  v.  S.  P. 
Co.,  im  Cal.  541,  87  Pac.  600;  Lee  v.  Market 
St  By.  Co.,  135  Cal.  293,  67  Pac.  765;  Har- 
rington V.  Los  Angeles  By.  Co.,  140  Cal.  614, 
74  Pac.  15,  63  L.  R.  A.  238,  98  Am.  St  Rep. 
85.  Or,  as  is  otherwise  stated:  "One  having 
an  opportunity  by  the  exercise  of  proper  care 
to  avoid  injuring  another  must  do  so,  not- 
withstanding the  latter  has  placed  himself 
In  a  situation  of  danger  by  his  own  negli- 
gence."   Lee  V.  Market  St.  Ry.  Co.,  supra. 

Appellant  calls  attention  In  his  brief  to 
several  exceptions  taken  in  the  course  of  the 
trial.  We  find  no  prejudicial  error  in  any  of 
the  rulings  of  the  court.  Exception  num- 
bered 19  is  the  only  one  noticed  In  appel- 
lant's brief,  and  calls  only  for  passing  com- 
ment At  the  conclusion  of  tbe  evidence 
counsel  for  both  parties  stated  that  they 
would  submit  the  case  without  argument 
The  trial  Judge  then  stated  what  facts  he 
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regarded  as  proven  in  the  case,  and  called 
for  authorities  "upon  the  duty  which  the 
officers  of  the  boat  owe  to  a  man  that  Is 
drunk."  In  view  of  the  statement  made  by 
the  judge,  as  to  the  facts,  counsel  for  plain- 
tiff asked  and  obtained  leave  to  amend  the 
complaint  to  conform  thereto.  Defendant 
objected  to  leave  being  granted  and  took  ex- 
ception to  the  ruling  of  the  court  Under 
section  473,  Code  Civ.  Proc.,  the  power  to 
allow  amendments  in  the  interest  of  Justice 
is  within  the  discretion  of  the  trial  court, 
and  its  action  will  not  be  disturbed,  except 
where  an  abuse  of  discretion  is  shown.  Lee 
V.  Murphy,  119  Cal.  364,  51  Pac.  549,  955. 

There  are  no  facts  disclosed  In  the  present 
case  of  which  an  abuse  of  discretion  may  be 
predicated. 

The  Judgment  and  order  are  affirmed. 

We  concur:   BURNETT,  J.;  HART,  J. 


«  Cal.  App.  101 

NOBTHUP  v.  ALTADENA  MINING  ft  IN- 
VESTMENT   SYNDICATE    et   al. 
(Civ.  344.) 

(Court   of   Appeal,    First  District,   California. 
July  10,  1907.) 

Contracts  —  Agreement    fob    BENEriT    op 
Thibd  Pebson— Right  to  Sue. 

Where  a  uyndicate  executed  a  note  to 
plaintiff  for  part  of  the  price  of  a  business, 
which  the  syndicate  thereafter  transferred  to 
a  corporation  in  return  for  stock  and  the  cor- 
poration's agreement  to  pay  the  syndicate's 
debts,  includinf;  the  note,  plaintiff  was  entitled 
to  sue  the  corporation  on  its  agreement  to  pay 
the  note,  under  Civ.  Code,  i  1559,  providing 
that  a  contract  made  expressly  for  the  benefit 
of  a  third  person  may  l>e  enforced  by  him  at 
any  time  before  the  parties  rescind  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §  79&] 

Appeal  from  Superior  Court,  Santa  Clara 
County;  A.  L.  Rhodes,  Judge. 

Action  by  E.  J.  Northup  against  the  Alta- 
dena  Mining  &  Investment  Syndicate  and  an- 
other. Prom  a  judgment  for  plaintiff  against 
both  defendants,  and  from  an  order  denying 
their  motion  for  a  new  trial,  they  appeal. 
Affirmed. 

A.  A.  Caldwell,  for  appellants.  W.  A. 
Beasly  and  H.  Ray  Fry,  for  respondent 

KERRIGAN,  J.  This  is  an  action  upon  a 
promissory  note.  Plaintiff  had  Judgment 
against  both  defendants,  and  from  this  Judg- 
ment and  an  order  denying  their  motion  for 
a  new  trial  defendants  appeal. 

In  June,  1903,  plaintiff,  who  for  several 
years  prior  to  that  time  had  been  a  piano 
and  music  dealer  in  the  city  of  San  Jose, 
conducting  business  under  the  name  of  the 
"Northup  Piano  House,"  sold  that  business 
to  the  Altadena  Mining  &  Investment  Syndi- 
cate (hereinafter  called  the  Altadena  Syndi- 
cate), und  took  from  it  in  consideration  there- 
for the  note  ia  suit,  payable  August  27, 1904. 


September  19,  1903,  the  business  conducted 
under  the  name  of  the  Northup  Piano  House 
was  incorporated.  Deeemljer  29,  1903,  the 
business  of  the  Northup  Piano  House,  In- 
cluding all  accounts,  leases,  books,  fixtures, 
etc.,  by  an  instrument  in  writing,  was  trans- 
ferred from  the  Altadena  Syndicate  to  the 
newly  organized  Northup  Piano  House,  a 
corporation.  The  latter  corporation,  as  a 
consideration  for  the  transfer,  gave  the  Al- 
tadena Syndicate  3,0(X)  shares  of  its  capital 
stock,  and  agreed  to  pay  its  debts,  including 
the  promissory  note  in  suit  here  of  $2,000. 
The  Northup  Piano  House  corporation  has 
paid  all  the  debts  of  the  Altadena  Syndicate 
thus  assumed  except  this  note,  and  it  has 
paid  part  of  that  The  Northup  Piano  House 
business  was  the  principal  asset  of  the  Alta- 
dena Syndicate. 

The  question  for  decision  Is  whether  the 
appellant  Northup  Piano  House,  a  corpora- 
tion, is  liable  to  respondent  on  this  contract; 
respondent  claiming  that  it  was  made  for 
his  l)enefit  To  recapitulate  the  terms  of 
the  contract,  appellant  corporation  Northup 
Piano  House  accepted  a  transfer  from  the 
Altadena  Syndicate  of  the  Northup  Piano 
House  business,  and  as  a  part  of  the  con- 
sideration therefor  agreed  to  pay  the  debts 
of  the  latter,  including  respondent's  note. 
This  contract  was  made  for  the  benefit  of 
respondent,  and  he  has  a  right  of  action 
founded  on  it.  See  section  1559,  Civ.  Code; 
McLaren  v.  Hutchinson.  22  Cal.  190,  83  Am. 
Dec.  59 ;  Sacramento  Lumber  Co.  v.  Wagner, 
67  Cai.  295,  7  Pac.  705;  Malone  v.  Cresent  M. 
&  T.  Co.,  77  Cal.  44,  18  Pac.  858;  Tevis  v. 
Savage,  130  Cal.  411,  62  Pac.  6U;  Washer  v. 
Independent  M.  &  D.  Co.,  142  Cal.  702,  76 
Pac.  654.  In  the  case  of  McLaren  v.  Hutch- 
inson, 18  Cal.  180,  Hutchinson  purchased 
land  from  Beach,  and  as  a  part  of  the  con- 
sideration therefor  agreed  to  pay  the  debts 
due  to  McLaren  from  Beach.  It  was  held 
that  McLaren,  the  plaintiff,  was  not  a  party 
to  the  agreement,  and  the  action  could  not 
be  maintained.  Speaking  of  this  case,  the 
Supreme  Court  In  Lewis  v.  Covillaud.  21  Cal. 
189,  said:  "Since  the  case  of  McLaren  t. 
Hutchinson  has  t>een  decided  the  matter  has 
frequently  been  called  to  our  attention,  and 
we  are  by  no  means  satisfied  with  the  rule 
laid  down.  The  agreement  was  founded  np- 
on  sufficient  consideration,  and  the  modern 
doctrine  in  such  cases  seems  to  be  in  favor 
of  the  maintenance  of  the  action."  In  the 
case  of  Sacramento  Lumber  Co.  v.  Wagner, 
supra.  It  Is  said:  "We  are  satisfied  that  an 
action  like  that  described  in  McLaren  t. 
Hutchinson  may  be  maintained." 

This  disposes  of  the  principal  point  in  the 
case.  Other  matters  discussed  in  the  briefs 
do  not  merit  attention. 

It  follows  that  the  judgment  and  order  ap- 
pealed from  should  be  affirmed;  and  it  is  so 
ordered. 

We  concur:    COOPER,  P.  J,;  HALL,  3, 
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e  Cal.  App.  Ml 
McGINN  r.   WIIXET  et  al.    (Civ.   286.) 

(Court  of  Appeal.   Third   District,   California. 
July   10,    1907.) 

ScHooi.8   AKD   School   Distrtcts— Contbact 

WITH   TEACHKB— VALIDITr. 

Wherp  school  trustees  in  their  Individual 
capacity  agree  with  one  to  employ  him  as  a 
teacher  and  aftenvards  in  regular  session  as  a 
board  repudiate  or  disregard  the  agreement, 
such  person  is  without  rediesB,  since  the  agree- 
ment was  void,  as  against  public  policy. 

Appeal  from  Superior  Cotirt,  Tuolumne 
County ;  G.  W.  Nlcol,  Judge. 

Action  by  Annie  McGinn  against  Charles 
WlUey  and  another.  From  a  Judgment  of 
dismissal  upon  failure  to  amend  the  com- 
plaint after  order  sustaining  a  demurrer, 
idalntlff  appeals.    Affirmed. 

J.  F.  Rooney,  for  appellant  B.  W.  Hol- 
land, for  respondents. 

BURNETT,  J.  The  action  Is  for  damages 
for  the  violation  by  defendants  of  their  agree- 
ment to  employ  plaintiff  as  teacher  in  the 
primary  department  of  the  public  school  of 
the  Poverty  Hill  school  district,  Tuolumne 
cotmty.  The  appeal  Is  from  a  Judgment  of 
dismissal  upon  failure  to  amend  the  com- 
plaint after  order  sustaining  a  demurrer. 

The  complaint  alleges  "that  the  said  de- 
fendants, as  trustees  of  the  said  Poverty  Hill 
school  district,  on  the  1st  day  of  July,  1005, 
and  at  other  times  prior  thereto,  promised 
and  agreed  to  employ  this  plaintiff  to  teach 
the  pupils  who  might  attend  the  primary  de- 
partment of  the  public  school  of  the  said 
Poverty  Hill  school  district  for  the  ensuing 
term,  commencing  on  or  about  the  11th  day 

of  September,  1005,  and  ending  on day 

of  June,  1906,  at  the  salary  of  $60  per 
month."  Then  follow  the  averments  that 
plaintiff  agreed  with  said  defendants  to  teach 
said  school  upon  said  terms,  and  that  she 
made  her  application  on  said  date  to  the 
board  of  trustees  to  be  appointed  to  said  posi- 
tion, and  "that  the  said  defendants  on  the 
said  1st  day  of  July,  1905,  without  any 
cause  or  Justification,  disregarded  and  vio- 
lated their  said  agreement  made  with  this 
plaintiff  as  aforesaid,  and  refused  to  appoint 
this  plaintiff  as  the  teacher  to  teach  said  de- 
partment, and  the  said  defendants  then  and 
there  appointed  Laura  Hartvig  to  teach  said 
primary  department"  It  Is  clear  that  the 
court  below  properly  sustained  the  demurrer 
to  the  complaint  The  agreement  upon  which 
plaintiff  relied  Is  against  public  policy,  and 
void.  If  the  trustees  of  a  public  school  dis- 
trict In  their  Individual  capacity  agree  with 
a  person  to  employ  him  as  teacher  and  after- 
wards In  regular  session  as  a  board  of  trus- 
tees they  repudiate  or  disregard  their  agree- 
ment and  employ  some  one  else,  the  former 
person  Is  without  redress.  The  matter  Is 
well  stated  In  McCortle  v.  Bates,  29  Ohio 
St  419,  23  Am.  Rep.  758:  "Clothed  with 
such  powers,  and  charged  with  such  duties 
and  such  responsibilities,  It  will  not  be  per- 


mitted to  them  to  make  any  agreement 
among  themselves,  or  with  others,  by  which 
their  public  action  is  to  be,  or  may  be,  re- 
strained or  embarrassed,  or  Its  freedom  In 
anywise  affected  or  impaired.  The  public 
for  whom  they  act  have  the  right  to  their  best 
Judgment  after  free  and  full  discussion  and 
consultation  among  themselves  of,  and  upon, 
the  public  matters  intrusted  to  them,  in  the 
session  provided  for  by  the  statute.  This 
cannot  be  when  the  members,  by  pre-engage- 
ment  are  under  contract  to  pursue  a  certain 
line  of  argument  or  action,  whether  the  same 
be  conducive  to  the  public  good  or  not  It 
Is  one  of  the  oldest  rules  of  the  common 
law  that  contracts  contrary  to  sound  morals, 
or  against  public  policy,  will  not  be  enforced 
by  courts  of  Justice,  and  the  court  will  not 
enter  on  the  inquiry,  whether  such  contract 
would,  or  would  not  In  a  given  case,  be  In- 
jurious in  Its  consequences  If  enforced.  It 
being  against  the  public  interest  to  enforce 
It  the  law  refuses  to  recognize  Its  claim  to 
validity."  The  party  who  brings  an  action 
for  damages  for  the  violation  of  such  an 
agreement  is  In  no  better  position  than  one 
who  should  sue  for  specific  performance.  In 
either  case  the  law  leaves  the  parties  where 
It  finds  them. 
The  Judgment  is  affirmed. 

We  concur :    CHIPMAN,  P.  J. ;  HART,  J. 


8  Cal.  App.  83 
CODOKI   V.   DONATI.    (Civ.   352.) 

(Court  of  Appeal,  Second  District,  California. 
July   8,    1907.) 

1.  Husband  and  Wife— Alienation  of  Af- 
fections—Desebtion  . 

Desertion  of  a  wife  by  her  husband  is  a 
necessary  element  of  an  action  by  her  against 
another  for  alienation  of  her  husband's  affec- 
tions. 

2.  Same— Desertion- Evidence. 

That  plaintiff'.s  husband  went  to  an  ad- 
joining county  without  her  knowledge,  where 
he  remained  for  seven  da^s,  was  insufficient 
of  itself  to  establish  desertion  sufficient  to  en- 
title her  to  maintain  an  action  for  alienation 
of  affections. 

3.  Domicile- Selection  of  Home— Rioht  of 
Husband. 

It  is  the  right  of  a  husband  to  select  the 
home  and  the  duty  of  the  wife  to  go  to  him  at 
his  request,  when  he  furnishes  the  means  for 
that  purpose. 

TEM.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  17,  Domicile,  i  25.] 

Appeal  from  Superior  Court  San  Lula 
Obispo  County;    B.  P.  Unangst  Judge. 

Action  by  Ruflna  Codoni  against  V.  L. 
Donati.  From  a  Judgment  in  favor  of  plain- 
tiff, and  from  an  order  denying  defendant's 
motion  for  a  new  trial,  he  appeals.  Revers- 
ed and  remanded. 

A.  E.  Campbell  and  W.  H.  Spencer,  for 
appellant  Ix>nis  Lamy  and  Wm.  Mallagh, 
for  respondent 

PER  CURIAM.  An  action  for  damages 
claimed  by  reason  of  defendant  having  alien- 
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ated  from  plaintiff  the  affections  of  her  hus- 
band. 

The  principal  matter  relied  npon  by  appel- 
lant relates  to  the  sufficiency  of  the  evidence 
to  support  the  findings.  An  examhiatlon  of 
the  record  Indicates  that  there  Is  no  testi- 
mony in  support  of  the  Implied  finding  that 
the  affections  of  plaintiff's  husband  were  ac- 
tually alienated.  Tliere  Is  In  the  record  that 
-which  may  be  said  to  be  sufficient  to  estab- 
lish an  attempt  upon  the  part  of  defendant 
to  create  dissatisfaction  upon  the  part  of  the 
husband,  and  had  such  effort  been  followed 
with  desertion,  or  with  proof  of  facts  tend- 
ing to  show  that  the  affections  of  the  hus- 
band had  been  actually  alienated,  we  would 
not  be  inclined  to  disturb  the  verdict  It 
appears,  however,  from  the  record  that  the 
relations  between  plaintiff  and  her  husband 
were  pleasant  up  until  his  departure  from 
this  country  on  a  visit  to  his  native  land; 
that  while  the  husband  was  on  such  visit  de- 
fendant wrote  a  letter  to  him  which  might 
well  have  had  the  effect  to  induce  a  separa- 
tion, but,  notwithstanding  this  letter,  the 
husband  returned  to  his  wife,  brought  back 
with  bim  presents,  resumed  marital  rela- 
tions, and  on  the  26tb  day  of  September,  in 
company  with  his  wife,  attended  a  picnic 
near  their  home.  After  their  return  from 
the  picnic,  the  husband  accepted  an  invita- 
tion from  defendant  to  attend  a  dinner  at 
the  bouse  of  defendant,  to  which  function 
the  plaintiff  was  not  am  Invited  guest,  for 
the  admitted  reason  that  she  and  the  wife  of 
defendant  were  not  on  friendly  terms.  The 
husband,  however,  returned  to  bis  home  on 
the  day  following,  spent  the  night  of  the 
27th  of  September  with  bis  wife,  and  every- 
thing was  pleasant  and  agreeable  between 
them,  on  which  occasion  he  opened  bis  valise 
and  distributed  the  presents  to  his  wife  and 
daughter.  On  the  28th  of  September  the 
husband  went  to  Salinas,  from  wblcn  point 
he  wrote  two  letters  to  his  wife,  and  also 
telephoned  her.  On  the  31st  of  October  he 
Inclosed  In  one  of  the  letters  written  the  sum 
of  $5  with  which  to  pay  the  railroad  fare 
of  the  plaintiff  and  her  child  to  Salinas 
Neither  of  these  letters  was  answered,  nor 
did  the  plaintiff  go  to  her  husband.  She 
used  the  money  for  another  purpose,  and  her 
reason  for  not  going  to  bim  upon  his  de- 
mand was  that  she  thought  he  might  be 
playing  her  a  trick,  and  for  the  reason  that 
be  had  published  a  card  In  the  newspaper, 
after  this  suit  was  brought.  In  which  be  stat- 
ed that  be  had  not  abandoned  his  wife  and 
did  not  intend  so  to  do.  There  is  not  a 
article  of  testimony  in  the  record  from 
which  it  may  l>e  inferred  that  the  husband 
ever  intended  to  abandon  his  wife,  or  that 
be  had  lost  affection  for  her. 

This  action  was  brought  on  the  5th  day  of 
October,  within  a  week  after  the  husband 
went  to  Salinas,  and  the  record  shows  that 
after  this  action  was  brought  the  husband 
made  all  reasonable  efforts  to  induce  the 


wife  to  go  to  Salinas  and  live  with  bim. 
We  are  satisfied  that  the  facts  of  this  case 
bring  It  within  the  rule  announced  by  Mr^ 
Justice  McFarland  in  the  case  of  DriscoU  v. 
Cable  Railway  Company,  97  Cal.  653,  32  Paa 
591,  83  Am.  St  Bep.  203:  "When  a  jury 
catches  at  a  mere  semblance  or  pretense  of 
evidence  for  the  purpose  of  somewhat  equal- 
izing financial  conditions  by  taking  money 
from  one  party  and  giving  it  to  the  other 
without  legal  cause,  the  trial  judge  should, 
without  hesitation,  set  the  verdict  aside: 
and,  in  the  event  of  his  not  doing  so,  this 
court  will  grant  a  new  trial."  In  our  opin- 
Ion  there  was  no  evidence  of  desertion,  wltb- 
out  which  the  verdict  was  unwarranted. 
The  mere  fact  that  the  husband  without  his 
wife's  knowledge  had  gone  to  an  adjoining 
county  where  be  bad  remained  for  a  period 
of  seven  days  is  not  sufficient  to  establish 
desertion  within  the  meaning  of  the  statute. 
It  was  his  right  to  select  the  home,  and  It 
was  the  duty  of  the  wife  to  have  gone  to 
him  when  he  sent  her  the  money  with  which 
to  come.  The  verdict  in  this  case  seems  to 
have  been  rendered  upon  what,  at  most,  is  "a 
mere  semblance  of  evidence."  The  court 
should  have  granted  a  new  trial. 

The  judgment  and  order  are  reversed,  and 
cause  remanded  for  a  new  trial. 


«  Cfti.  App.  ao) 
STOWER  Y.  KAMPHEFNER.    (Civ.  350.) 

(Court  of  Appeal,  Second  District,  California. 
July   8,    11X)7.) 

1.  PaBTKEBSHIP   —    DlSSOLCTIOH   —  Chabao- 

TER  OP  ASSETS— Findings. 

Wliere,  in  a  proceeding  for  the  dissolution 
of  a  partnership,  the  referee's  report  found 
that  the  assets  at  the  date  of  the  report  con- 
sisted of  "unsold  personal  property,  wagon 
scales,  barn,  two  tanlss,  one  coalhouse,  one  oil- 
house,"  the  report  sufficiently  found  that  the 
oilbonse,  coalhouse,  and  barn  were  personal 
property. 

2.  Same— INTEBESTS  in  Realtt. 

Where  a  referee's  report  In  proceedings 
for  the  dissolution  of  a  flrm  purported  to  cover 
ail  its  assets,  but  did  not  include  any  interest 
in  land  on  which  certain  buildings  belonging  to 
the  firm  were  located,  it  was  immaterial  that 
the  court  failed  to  find  what  interest,  if  any, 
the  firm  had  in  the  lands. 

3.  AppeaI/— Review— Pbebumptions. 

A  store  building  occupied  by  a  firm  waa 
destroyed  by  fire  in  June,  1903,  at  which  time 
the  walls  of  the  building  belonged  to  the  firm. 
A  referee's  report  in  dissolution  proceedings 
failed  to  include  the  walls  of  the  building  as  a 
part  of  the  assets,  but  showed  that  a  valuation 
had  been  placed  thereon,  and  that  defendant 
had  been  charged  with  "building"  at  the  amount 
of  such  valuation.  Beld  sufficient  to  justify  a 
presumption  on  appeal  that  the  walls  had  been 
legally  disposed  of,  and  that  the  proceeds  had 
been  applied  in  reduction  of  liabilities. 

4.  Pabtnership  —  Dissolution  —  Acoount- 
iNO — Findings— Descbiption  of  Reai.  Hb- 

TATE. 

In  a  proceeding  for  the  dissolution  of  a 
firm,  findings  as  to  the  assets  of  the  firm  were 
not  objectionable  for  failure  to  specifically  de- 
scribe certain  real  estate  owned  by  it 
6.  Sahe— Personai,  Decbee. 

No  personal  decree  should  be  rendered  In 
partnership  disaolutioa  proceedings  against  in- 
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dMdaal  partners  antU  the  aMCts  have  been  ooo- 
verted  into  money. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  D.  K.  Trask,  Judge. 

Action  by  A.  0.  Stower  against  Rosa  Kamp- 
befner.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    AfiSrmed. 

John  E.  Daly.  A.  D.  Laughlln  and  R.  B. 
Bldwell,  for  appellant  E.  A.  Miller  and 
Bowen  &  Miller,  for  respondent. 

SHAW,  J.  Action  for  accounting  and  di»- 
nlution  of  copartnership.  Tbe  appeal  is 
from  tbe  judgment  The  issues  were  referred 
to  a  referee,  and  upon  the  filing  of  his  re- 
port the  court  adopted  the  same  as  Its  find- 
ing, and  rendered  an  Interlocutory  decree  dls- 
solving  the  partnership  and  ordered  the 
referee  to  sell  the  assets  then  belonging  to 
the  firm  and  pay  the  proceeds  received  from 
the  sale  thereof  to  the  creditors.  The  referee, 
after  making  the  sale  and  disbursement  of 
tbe  proceeds  In  accordance  with  the  order,  so 
reported  to  the  court,  which  thereupon  ren- 
dered its  final  decree,  from  which  this  appeal 
la  taken. 

Appellant  contends  for  a  reversal  of  the 
judgment  upon  tbe  ground  that  there  is  no 
fludlng  as  to  whether  or  not  certain  build- 
ings belonging  to  tbe  partnership  constituted 
real  or  personal  property.  The  buildings  in 
question  consisted  of  an  ollhonse,  coalbouse, 
bam,  and  walla  of  a  store  building.  The  ob- 
jection as  to  all  of  said  buildings,  other  than 
the  walla  of  the  store  building,  is  fully  an- 
swered by  that  part  of  the  report  wherein  it 
is  found:  "Tbe  assets  at  this  date  are 
•  •  •  unsold  persona]  property,  wagon 
scales,  bam,  two  tanks,  one  coalhouse,  one 
oilhouse." 

It  is  further  contended  tbe  court  failed 
to  find  what  Interest,  If  any,  the  partnership 
had  In  tbe  lands  upon  which  such  buildings 
were  located  and  in  whom  the  title  in  said 
lands  vested.  The  real  estate  upon  which 
tbe  buildings  were  erected  was  not  Included 
In  the  report  of  the  referee,  which  purports 
to  cover  all  the  assets  of  the  firm,  and,  as  tbe 
assets  did  not  include  the  land,  it  was  im- 
material in  whom  tbe  title  vested,  inasmuch 
as  It  was  not  a  partnership  asset  Tbe  store 
building  was  destroyed  by  fire  on  July  16, 
1903.  Tbe  report  of  tbe  referee  was  filed 
November  22,  1904.  Among  other  assets,  it 
was  foimd  that  the  firm  at  the  time  of  the 
fire  owned  "walls  of  store  building."  These 
walls  were  not  included  In  the  assets  at  the 
time  of  making  the  report,  and  we  must 
therefore,  conclude  that  like  other  assets  of 
the  copartnership,  they  had  been  legally  dis- 
posed of  and  the  proceeds  arising  from  such 
dispositloB  applied  in  reduction  of  the  liabili- 
ties. The  valuation  placed  upon  these  walls 
is  $400.  Appellant  is  charged  with  "building" 
In  the  sum  of  $400,  and  it  is  apparent  that 
the  "walls  of  store  building"  reported  among 
tbe    assets   after    tbe    fire   and    thereafter 


charged  to  appellant  as  "building"  are  iden- 
tical. 

It  is  further  objected  that  tbe  findings  do 
not  describe  the  lot  in  Glendora,  and  hence 
there  was  no  finding  to  support  the  descrip- 
tion of  this  lot  as  set  forth  in  tbe  interloc- 
utory decree.  We  can  see  no  reason  for  giving 
a  particular  description  of  the  lot  any  more 
than  to  particularly  describe  other  of  the 
assets  belonging  to  the  copartnership;  nor 
does  appellant  cite  us  to  any  autbority  re- 
quiring  such  description. 

There  is  no  ground  for  the  contention  that 
the  findings  are  inconsistent.  The  "sundry 
unpaid  accounts,  amounting  to  $302.80,"  add- 
ed to  the  "balance  due  A.  O.  Stower,"  sepa- 
rately found,  constitute  the  "present  liabili- 
ties" of  $1,610.26.  "No  personal  decree  Is  to 
be  rendered  against  individual  partners  until 
the  assets  have  been  converted  into  money.** 
Clark  V.  Hewitt  136  Cal.  77.  68  Pac.  308; 
Rosenstlel  v.  Gray,  112  III.  282.  It  sufiadently 
appears  there  was  a  full  and  complete  ac- 
counting of  the  copartnership  affairs  before 
the  rendition  of  the  final  decree,  and  that  all 
tbe  partnership  assets  had  been  marshaled 
and  converted  Into  money  before  the  decree 
was  rendered. 

The  Judgment  Is  affirmed. 

We  concur:  ALLEN,  P.  J. ;  TAQOART,  J. 


t  Cal.  App.  S8 
DENNIS  T.   CROCKER-HUFFMAN   LAND 
&  WATER  CO.    (Civ.  285.) 

(Court   of  Appeal.   Third   District  California- 
June   28,  1007.) 

1.  Watbbs  awd  Water  Ccdbsis— Ibbioation 
—OvEBixow— Action  fob  Injubiks— Com- 
plaint— SriTFICIENCY. 

A  complaint  allr^ginf^  that  defendant  owned 
and  operated  a  canal  through  which  water  was 
conducted  for  Irrigation  purposes,  and,  in  con- 
nection therewith,  at  a  place  near  plaintiff's 
land,  a  headgate,  that  the  water  washed  out 
the  headgate  and  portions  of  the  bank  and  over- 
flowed plaintiff's  land,  and  that  the  damage  tbas 
caused  was  due  to  defendant's  gross  and  will- 
ful negligence  in  failing  to  properly  construct 
the  canal  and  headgate.  and  In  failing  to  prop- 
erly maintain  the  headgate  and  to  control  the 
water  in  the  canal,  was  sufficiently  specific 
as  to  the  manner  in  which  defendant  was  guilty 
of  the  negligence  charged. 

2.  AppeaI/— Review— HABia.E8S  Ebbob— Rttl- 
INO  on  Drmubkes. 

Error,  if  any,  in  overruling  a  demurrer 
to  a  complaint  on  the  ground  of  uncertainty, 
was  cured  where  the  answer  denied  all  the 
material  averments,  and  issues  involving  all  the 
important  questions  which  could  arise  were 
fairly  made  and  squarely  presented. 

[Ed.  Note. — For  cases  in  point,  see  (Dent  Dig. 
vol.  3.  Appeal  and  Error,  {  4098.] 

8.  Same— DiscBmoN  of  Court— Aixowanob 

AND    PEBFECTINO    of    APPEAL.. 

Code  Civ.  Proc.  I  661,  provides  that  where 
a  motion  for  a  new  trial  is  made  on  tbe  min- 
utes of  the  court  the  jndgment  roll,  and  a 
statement  to  be  sabaequently  prepared,  with  a 
copy  of  the  order,  shall  constitute  the  record 
on  appeal,  such  statement  to  be  proposed  with- 
in 10  days  of  the  entry  of  the  order,  or  such 
fnrth^  tints  as  may  be  allowed,  and  to  be  sen*, 
ea  on  the  adverse  party.  "Seta,  that  wliere  an 
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order  for  an  extension  of  the  time  within  which 
to  prepare  and  serve  a  statement  was  signed  at 
his  liome  county  within  the  10  days  by  the 
judge  who  tried  the  case,  and  who  resided  in 
another  county,  at  a  considerable  distance  from 
that  in  which  the  action  was  tried,  but  through 
inadvertence  on  his  part  was  not  forwarded  by 
him  to  the  cleric  of  the  court  until  after  the 
expiration  of  10  days,  it  was  not  an  abuse  of 
discretion  to  thereafter  settle  and  allow  the 
statement. 

[Ed.  Note. — For  cases  in  point,  see  C«nt.  Dig. 
vol.   3,   Appeal   and   Error,   H  2503-2505.] 

4.  Evidence — Best  Evidence — Destbuction. 

Plaintiff,  a  part  of  whose  land  was  over- 
flowed by  water  from  defendant's  canal,  there- 
after in  gathering  the  potatoes  grown  on  the 
land  mingled  those  gathered  from  the  nnflood- 
ed  portion  with  those  from  the  flooded  portion, 
so  that  it  was  impossible  to  state  which  part 
of  the  entire  crop  was  from  the  portion  not 
flooded  and  which  was  from  the  flooded  por- 
tion. There  was  testimony  that  the  portion  not 
flooded  was  not  as  well  adapted  to  raising 
potatoes  as  the  flooded  portion,  and  that  a 
comparison  of  the  potatoes  gathered  on  the  two 
portions  of  the  land  showed  that  those  from 
the  unflooded  portion  were  larger  in  size  and 
more  extensive  in  yield.  Hald,  that  the  fact 
that  plaintiff  did  n6t  keep  the  potatoes  sep- 
arate did  not  prevent  him  from  showing  tlie 
yield  on  adjoining  lands,  on  the  ground  that  by 
mingling  the  potatoes  he  destroyed  the  ttest 
and  most  accurate  evidence  on  the  questions  of 
quantity  and  quality. 

5.  Same— Similar  Facts— Showing  Value. 

In  an  action  for  the  destruction  of  a  crop 
of  potatoes  caused  by  the  overflow  of  the  land 
where  same  wore  raised,  other  potato  raisers 
in  the  neighborbod,  whose  lands  were  similarly 
situated  and  of  the  same  character  of  soil,  and 
who  were  raising  their  potatoes  under  the  same 
conditions,  were  properly  permitted  to  testify 
as  to   the  yield  from  their  lands. 

fE>i.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,   Evidence,  {  401.] 

6.  Damages- Growing  Crops— Destruction. 

The  measure  of  damages  for  the  destruc- 
tion of  a  growing  crop  is  the  value  of  the  crop 
in  the  condition  it  was  at  the  time  and  place 
of  destruction. 

fBM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  %  276%-I 

7.  Evidence  —  Competency  —  Waters  — 
Overflow-Injuries— Damages. 

In  an  action  for  the  destruction  of  a  crop 
of  potatoes  caused  by  the  overflow  of  land  where 
they  were  planted,  a  witness  was  properly  i)cr- 
mit'ted  to  testify  as  to  the  crop  gathered  by 
him  from  the  same  land  several  years  before 
tho  flood. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Eridence,  $  434.] 

Appeal  from  Superior  Court,  Merced  Coun- 
ty; Geo.  E.  Church,  Judge. 

Action  by  Howard  Dennis  against  the 
Crocker-Huffman  Land  &  Water  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Frank  H.  Farrar  and  James  F.  Peck,  for 
appellant.  J.  K.  Law  and  H.  S.  Shaffer,  for 
respondent. 

HART,  J.  This  is  an  action  for  damages 
claimed  to  have  been  sustained  by  plaintiff 
by  the  destruction,  through  the  alleged  negli- 
gence of  the  defendant,  of  certain  crops  of 
sweet  potatoes  and  beans  while  the  same 
were  under  cultiTatlon  and  growing  on  the 


land  of  the  respondent,  and  also  for  alleged 
injury  to  said  land.  It  is  alleged  that  the 
plaintiff,  after  all  the  necessary  preparations 
therefor,  In  the  year  1003,  planted  10  acres 
of  bis  land,  situated  in  Merced  county.  In 
sweet  potatoes  and  3  acres  thereof  In  beans: 
that  "said  crops  grew  well,  and  were  culti- 
vated, tilled.  Irrigated,  and  cared  for  by 
plaintiff  at  great  expense,  and  were  in  fine 
growing  condition  and  in  high  state  of  cnlti- 
vation,  and  of  great  value  until  the  damage 
thereto  and  destruction  thereof  caused  by 
defendants  as  herein  alleged,  and  would  but 
for  said  damage  and  destruction  have  pro- 
duced large  and  valuable  crops  of  beans  and 
sweet  potatoes."  The  defendant  Is  a  cor- 
poration created,  organized,  and  existing  and 
operating  Its  business  under  the  laws  of 
the  state  of  California,  and  It  Is  averred 
that  it  Is  and  was,  at  and  before  the 
time  at  which  this  action  was  brought, 
the  owner  of  and  maintained,  operated,  and 
controlled.  In  the  said  county  of  Merced,  In 
close  proximity  to  the  said  land  of  plain- 
tiff, a  "canal  or  ditch  into  which  and  through 
and  by  means  of  which  water  has  been 
conducted,  collected,  flowed,  and  carried  and 
furnished  to  farmers  and  others  by  de- 
fendants, and  In  conjunction  and  connec- 
tion with  said  canal  or  ditch  defendant  haa 
during  ail  of  said  times  owned,  operated, 
maintained,  and  controlled,  at  a  place  thereon 
near  plaintiff's  said  land,  a  headgate  con- 
structed and  used  to  control  and  regulate 
the  flow  of  water  In  and  through  said  canal 
or  ditch."  It  is  alleged  that  In  the  month 
of  July,  1903,  and  while  the  crops  of  potatoes 
and  beans  mentioned  were  growing  on  said 
land  of  plaintiff,  the  water  In  said  canal 
washed  out  said  headgate  and  portions  of 
the  banks  of  the  canal,  and  flowed  therefrom 
upon  and  over  the  said  land  and  through 
and  over  the  said  crops  of  plaintiff,  washing 
out  and  carrying  away  a  large  quantity  of 
said  land  and  the  soil  thereof,  and  damaging 
and  destroying  the  said  crops  growing  there- 
on. It  is  alleged  that  the  damage  to  and  de- 
struction of  plaintiff's  said  property  in  the 
manner  and  by  the  means  thus  charged  was 
through  "the  gross  and  willful  negligence  of 
the  defendant  In  falling  to  properly  construct 
said  canal  or  ditch  and  said  headgate,  and 
Its  gross  and  willful  negligence  in  failing  to 
properly  maintain,  care  for,  and  control  said 
headgate,  and  to  care  for,  manage  and  con- 
trol the  water  in  said  canal."  The  specific 
damages  alleged  to  have  been  thereby  suf- 
fered by  tho  plaintiff  are:  (1)  Because  of 
the  washing  out  and  carrying  away  of  a 
certain  part  of  the  land  and  soil  thereof, 
$.350.  (2)  For  the  damage  to  and  destruc- 
tion of  the  growing  crop,  $1,200,  the  total 
amount  being  IfL.'S.'K),  for  which  sum  plaintiff 
prayed  for  Judgment.  A  general  and  special 
demurrer  to  the  complaint  was  overruled  by 
the  court.  The  answer  makes  general  and 
speciflc  denial  (the  complaint  was  verified) 
of  all  the  material  averments  of  the  corn- 
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plaint.  The  cause  was  tried  by  a  Jury,  and 
a  verdict  returned  for  the  plaintiff  for  the 
gam  of  $500,  and  thereupon  Judgment  enter- 
ed In  his  favor  for  that  amount.  The  ap- 
peal is  from  the  Judgment,  accompanied  by 
a  statement  of  the  case. 

1.  It  Is  Insisted  that  the  conrt  should  have 
sustained  the  demurrer  to  the  complaint  on 
the  ground  of  uncertainty.  The  particular 
objection  to  the  complaint  in  this  particular 
is  that  the  allegations  charging  the  defend- 
ant with  the  negligence  In  the  management, 
control  and  operation  of  Its  ditch  and  the 
headgate  thereto,  and  through  which  it  Is 
claimed  the  destruction  of  plaintiff's  crops 
and  damage  to  his  freehold  was  caused,  are 
not  snfflclently  direct  and  specific.  The 
rationale  of  the  rule  requiring  certainty  in 
pleading  Is  that  the  opposing  party  may  be 
made  fully  cognizant  of  the  facts  upon  which 
the  plaintiff  relies  and  which  the  defendant 
must  meet  by  denial  or  in  avoidance.  The 
complaint  might  perhaps  have  been  more 
particular  and  direct  in  its  averments  as  to 
the  manner  In  which  the  defendant  was 
guilty  of  the  negligence  charged  against  it, 
yet  we  think  its  allegations  are  sufficient, 
and  that  by  them  the  defendant  was  fully 
notified  of  the  facts  It  was  required  to  an- 
swer or  otherwise  combat,  as  the  exigencies 
of  its  defense  might  demand.  Moreover,  the 
answer  specifically  denies  an  the  material 
averments,  and  thus  the  issues  involving  ail 
the  important  questions  which  could  arise 
were  fairly  made  and  squarely  presented. 
Therefore,  even  If  it  were  conceded  that  the 
court  erred  in  its  ruling  on  the  demurrer, 
the  same  was  cured  by  the  full  and  com- 
plete denials  of  the  answer.  Besides,  it  is 
not  every  erroneous  ruling  of  the  trial  court 
In  this  regard  that  demands  a  reversal  of 
the  Judgment.  Substantial  injury  to  defend- 
ant must  have  resulted  from  the  action  of 
the  court  Holland  v.  McDade,  125  Cal.  353. 
68  Pac.  9;  Jager  v.  Cal.  Bridge  Co.,  104  Cal. 
642,  38  Pac.  413;  Stephenson  v.  Deuel,  125 
Cal.  658,  58  Pac.  258;  Williams  v.  Casebeer, 
126  Cal.  77,  58  Pac.  380;  Rooney  v.  Gray 
Bros.,  145  Cal.  753,  79  Pac.  523;  Code  Civ. 
Proc.  t  475.  The  Issuable  facta  having  been 
tendered  In  such  manner  by  the  pleadings 
as  to  present  for  trial  a  clear-cut  issue  upon 
the  two  Important  questions  of  damage  and 
negligence,  the  defendant  could  have  suffered 
no  Injury,  and,  as  the  answer  and  the  trial 
clearly  attest,  did  not  suffer  any  injury. 

2.  The  defendant  made  a  motion  for  a  new, 
trial  upon  the  minutes  of  the  court,  and  the 
same  was  denied.  No  appeal  was  taken  from 
the  order  refusing  a  new  trial.  Objection  Is 
made  by  counsel  for  the  respondent  to  the 
consideration  upon  tbis  appeal  of  the  state- 
ment of  the  case  for  the  alleged  reason  "that 
the  same  was  not  served  within  the  time 
allowed  by  law,  and  was  received  too  late." 
It  appears  from  the  transcript  that  the  mo- 
tion for  a  new  trial  was  denied  by  the  court  on 
the  28th  day  of  December,  1906.    On  the  4tU 
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day  of  January,  1906,  the  defendant  prepared 
and  forwarded  to  Hon.  George  D.  Church,  a 
Judge  of  the  superior  court  of  the  county  of 
Fresno,  who  presided  at  the  trial  of  this 
cause,  a  blank  order  and  application  for  an. 
extension  of  the  time  within  which  to  pre- 
pare and  serve  his  statement  to  and  Including 
the  29th  day  of  January,  1906.  Said  blank 
order  was  received  by  Judge  Church  on  the 
5th  day  of  January,  1906,  and  on  that  day 
signed  by  him;  but  through  inadvertence  on 
the  part  of  the  Judge  the  order  was  not  for- 
warded to  the  clerk  of  the  court  in  which 
the  cause  was  tried  until  the  9th  day  of 
January,  1906,  on  which  day  the  order  was 
received  by  said  clerk,  and  thereupon  filed 
with  the  other  papers  as  a  part  of  the  record 
of  the  case.  It  will  thus  be  observed  that 
while  the  order  extending  the  time  was 
signed  by  the  Judge  before  the  expiration 
of  the  time  within  which,  under  the  statute, 
the  statement  may  be  proposed  and  served. 
It  did  not  become  a  matter  of  record  until 
two  days  after  the  lapse  of  that  time.  It  is 
contended  by  the  respondent  that,  because 
the  statement  was  not  served  within  the  ten 
days  allowed  by  the  express  mandate  of  the 
statute,  the  Judge  lost  Jurisdiction  to  settle 
and  allow  the  same,  and  that  appellant 
should.  In  order  to  have  been  relieved  of  the 
default,  have  made  application  for  such  re- 
lief under  section  473  of  the  Code  of  Civil 
Procedure,  upon  the  ground  of  "mistake,  in- 
advertence, surprise  or  excusable  neglect" 
Several  cases  are  called  to  our  attention 
which.  It  is  claimed,  support  the  contention 
of  respondent  But  the  cases  cited,  upon  the 
facta,  are  not  precisely  in  point,  nor  have  we 
been  directed  to  any  cases  where  exactly  the 
same  state  of  facts  marks  the  proceedings  In- 
volving the  proposal,  service,  settlement  and 
allowance  of  the  statement.  In  Vinson  v.  L. 
A.  Pac.  R.  R.  Co.,  147  Cal.  483,  82  Pac.  53, 
where  the  defendant  failed  altogether  to  pro- 
pose and  serve  the  statement  within  the 
statutory  time,  and  the  court  upon  a  showing 
of  excusable  neglect  relieved  him  of  his  de- 
fault by  granting  Iiim  fiurther  time  within 
which  to  propose  and  serve  such  statement, 
the  Supreme  Court  speaking  through  Mr. 
Justice  Angellottl,  inter  alia,  says:  "Wheth- 
er or  not  the  circumstances  of  a  particular 
case  are  such  that  the  mistake  or  Inadvert- 
ence should  be  excused  Is  a  question  the 
determination  of  which  must  of  necessity 
be  left  largely  to  the  court  to  which  ap- 
plication is  made,  and  it  is  well  settled  that 
this  court  will  not  interfere  with  the  ex- 
ercise of  the  discretion  of  that  tribunal, 
except  In  a  case  where  a  clear  abuse  of  dis- 
cretion Is  apparent.  Particularly  Is  this  so 
where  the  discretion  is  exercised  in  favor  of 
the  granting  of  the  relief  sought,  as  such 
action  tends  to  bring  about  a  conclusion  on 
the  merits,  which  Is  always  to  be  desired" 
— citing  O'Brien  v.  Leach,  139  Cal.  220,  72  Pac. 
1004,  96  Am.  St  Rep.  105.  In  the  case  at  bar 
it  Is  patent  that  the  failure  to  file  the  order 
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extending  tbe  time  with  the  clerk  of  the 
court  before  the  expiration  of  the  time  for 
the  proposal  and  service  of  tbe  statement  ex- 
pressly prescribed  by  the  statnte  (section  661, 
Code  Civ.  Proc.)  was  not  due  to  negligence 
on  the  part  of  the  appellant  or  his  counsel. 
Application  for  the  extension  was  made  and 
the  order  signed  by  the  Judge  In  ample  time 
for  the  filing  of  the  same  before  the  lapse  of 
the  statutory  period  of  10  days.  The  fact,  of 
which  we  are  authorized  to  take  judicial  no- 
tice, that  the  judge  who  tried  the  case  and  to 
whom  application  was  made  for  the  exten- 
sion of  time  resides  In  another  and  different 
county  and  a  considerable  distance  from  that 
In  which  the  action  was  tried,  and  the  fur- 
ther fact  appearing  in  the  record  that  he  was 
at  the  time  of  such  application  at  his  own 
home,  should  also  be  considered  in  determin- 
ing whether  there  was  an  abuse  of  discretion 
in  the  settlement  and  allowance  of  the  state- 
ment The  statute  in  terms  does  not  require 
an  order  extending  the  time  within  which  to 
propose  and  serve  a  statement  of  the  case 
to  t>e  filed,  and,  while  we  do  not  hold  that 
the  filing  of  such  an  order  should  not  be 
made,  we  feel  justified  In  declaring  that,  un- 
der all  the  circumstances  shown  by  the  rec- 
ord ui)on  this  point,  there  was  no  abuse  of 
discretion  by  the  judge  in  the  settlement  and 
allowance  of  the  statement,  but  that  under 
the  principles  announced  in  Vinson  v.  L.  A. 
Pac.  R.  U.  Co.,  supra,  it  was  properly  settled 
and  allowed.  Besides,  we  cannot  see  how 
the  appellant  could  have  based  an  application 
for  "relief,"  if  the  circumstances  with  refer- 
ence to  the  proposal  and  service  of  the  state- 
ment show  that  "reller'  of  any  kind  was 
necessary,  upon  "accident,  surprise,  Inad- 
vertence or  excusable  neglect"  upon  his  part, 
in  view  of  the  fact  that  the  delay  in  filing 
the  order  was  imputable  to  the  oversight  or 
inadvertence  of  the  judge  himself.  Without 
attempting  to  decide  what  would  be  the  prop- 
er legal  course  in  such  a  case,  it  may  be  sug- 
gested that  it  would,  indeed,  he  rather  a 
severe  rule  which  would  prevent  a  litigant 
from  exhausting  every  means  made  available 
to  him  by  the  law  for  a  full  and  final  de- 
termination of  questions  involving  what  are 
at  least  claimed  to  be  his  rights  through  a 
circumstance  over  which  it  is  Impossible  for 
him  to  exercise  tbe  least  control.  There  are 
some  other  technical  objections  to  the  con- 
sideration of  the  statement  which  we  think 
need  not  be  noticed. 

3.  According  to  the  evidence,  the  banks  of 
tbe  defendant's  ditch  broke  opposite  the  land 
of  plaintlfT  and  fiooded  all  said  land,  except 
a  small  piece  In  the  southwest  corner  of  the 
lot,  and  embracing  about  one-half  of  an  acre 
planted  In  sweet  potatoes.  The  land  had 
been  Irrigated  twice,  and  cultivated  the  same 
number  of  times.  The  plaintiff  testified  that 
"there  was  a  good  average  stand  of  potatoes" 
growing  on  the  land  at  the  time  it  was  flood- 
ed. The  plaintiff  harvested  the  potatoes 
growing  on  tbe  small  portion  untouched  and 


tmlnjured  by  the  water,  and  also  gathered  a 
few  potatoes  from  that  part  of  the  land 
Inundated.  After  gathering  the  potatoes  he 
mingled  them  together ;  that  is,  he  placed  the 
potatoes  from  the  unflooded  land  with  those 
gathered  from  the  flooded  portion,  so  that  it 
was  impossible  for  blm  when  testifying  to 
definitely  state  which  part  of  the  44  crates 
he  succeeded  In  harvesting  was  from  the  land 
not  injured  by  tbe  water  and  which  part  was 
gathered  from  the  land  thus  injured.  Plain- 
tiff testified,  however,  that  there  were  about 
three  times  as  many  potatoes  to  the  hill 
grown  upon  and  harvested  from  the  land 
not  flooded  than  were  taken  from  the  flooded 
land,  and  that  they  were  much  larger  tlian 
those  taken  from  the  flooded  portion.  It  Ik 
contended  by  the  appellant  that  It  was  tbe 
duty  of  respondent  to  have  kept  the  potatoes 
harvested  from  tbe  flooded  and  unflooded  por- 
tions, respectively,  in  separate  and  distinct 
lots,  because  approximately  the  exact  quan- 
tity and  quality  of  the  damaged  potatoes 
could  then  have  been  determined  by  the  quan- 
tity and  quality  of  the  potatoes  not  damaged. 
It  is  argued  that  in  thus  mingling  the  pota- 
toes respondent  destroyed  the  best  and  most 
accurate  evidence  which  could  have  been 
offered  upon  the  questions  of  quantity  and 
quality,  and  therefore  should  not  have  been 
permitted  by  the  court  to  introduce  evidence 
as  to  tbe  quantity  or  extent  of  tbe  harvest 
upon  adjoining  lands  for  tbe  purpose  of  estab- 
lishing tbe  probable  yield  upon  bis  land  had 
the  same  been  unimpaired  or  uninjured  by 
tbe  overflow  water  from  tbe  ditch.  Tbe  coiv 
tention  is  wltliout  substantial  merit  The 
fractional  portion  of  the  land  undisturbed  by 
the  overflow  waters  from  the  ditch  Is  not, 
according  to  the  testimony,  as  well  adapted 
to  sweet  potato  culture  as  the  other  or  flood- 
ed portions,  t>ecause  the  latter  is  lower  in 
altitude  and  possesses  a  sandy  soil  peculiarly 
suitable  for  tbe  growing  of  such  crops. 
Therefore,  to  take  the  crop  gathered  from 
tbe  higher  land,  not  so  productive  as  tbe 
other,  as  the  criterion,  would,  of  course,  have 
been  unfair  and  unjust  Besides,  the  testi- 
mony shows  that  tbe  plaintiff,  after  tbe 
water  had  receded  and  disappeared  from  tbe 
land,  harvested  about  2^  acres  of  the  pota- 
toes, the  least  damaged  by  tbe  water,  on  tbe 
flooded  land,  and  that  a  comparison  In  quan- 
tity and  quality  of  tbe  potatoes  harvested  on 
the  two  portions  of  the  land— the  part  flooded 
and  tbe  part  not  flooded— showed  that  those 
from  the  latter  portion  were,  as  before  stat- 
ed, larger  in  size  and  more  extensive  In 
quantity.  Other  witnesses — farmers  growing 
sweet  potatoes  on  land  in  the  neighborhood 
of  the  plalntiCf's  land,  and  which  land  Is 
similarly  situated  and  of  the  same  character 
of  soil  and  cultivated  under  the  same  con- 
ditions—were  permitted  to  give  testimony, 
without  objection,  as  to  the  number  of  sacks 
of  potatoes  grown  on  their  lands  the  year 
in  which  the  damage  here  complained  of  was 
sustained,  and  also  as  to  the  average  weight 
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of  tbe  sacks.  This  testimony  -was  competent 
and  relevant,  because  It  tended  to  show  -what, 
under  ordinary  circumstances,  -would  have 
been.  In  all  probability,  the  yield  of  the  crop 
but  for  the  damage  sustained  by  the  orer> 
flow  of  the  water  from  the  ditch. 

4.  It  Is  claimed  that  the  court  erred  in  ad- 
mitting testimony  as  to  the  market  value  of 
sweet  potatoes  raised  In  the  neighborhood  of 
the  plalntiirs  land  in  the  year  in  which  the 
alleged  damage  was  sofFered.  This  testimony 
was,  of  coarse,  directed  to  the  question  of 
the  ascertainment  of  the  value  of  the  grow- 
ing crop  at  the  time  of  its  alleged  destrnc- 
tkrn.  In  the  recent  case  of  Teller  v.  Bay  & 
Elv«  Dredging  Company  (Oal.  Sup.)  90  Pac. 
M2,  tbe  Sapr«me  Ciourt  declares  that  tbe  true 
rule  upon  tbe  point  under  consideration,  as 
well  as  npon  the  character  of  the  evidence 
generally  which  is  admissible  for  tbe  purpose 
of  determining  tbe  amount  of  compensation 
wblcb  should  be  awarded  in  cases  like  tbe 
one  at  bar,  is  stated  In  the  case  of  Lester  et 
al.  T.  Highland  Boy  Gold  Mining  Company  et 
aL  (a  Utab  case),  reported  in  76  Pac.  341, 
27  UUb,  470,  101  Am.  St.  Rep.  988,  as  fol- 
lows: "In  cases  of  destruction  of  growing 
crops.  It  la  proper  and  important  to  introduce 
and  admit  evidence  showing  tbe  kind  of  crops 
tbe  land  Is  capable  of  producing,  tbe  kind  of 
crops  destroyed,  the  average  yield  per  acre 
of  each  kind  on  the  land  not  destroyed  and 
other  similar  lands  in  the  immediate  neigh- 
borhood, cultivated  in  like  manner,  tbe  stage 
of  the  growth  of  tbe  crops  at  tbe  time  of 
injury  or  destruction,  tbe  expense  of  cultivat- 
ing, harvesting,  and  marketing  the  crops,  and 
the  market  value  at  the  time  of  maturity,  or 
within  a  reasonable  time  after  the  Injury  or 
destruction  of  the  crops,  and,  while  all  such 
evidence  may  be  considered  by  the  Jury  in  de- 
termining the  amount  of  damages,  If  any. 
still  the  true  measure  of  compensation  Is  the 
value  of  tbe  crops  in  tbe  condition  they  were 
in  at  the  time  of  their  injury  or  destruction." 
And  the  rule  Is  so  declared  in  Teller  v.  Bay 
ft  River  Dredging  Company,  2  Cal.  App.  Dec. 
224;  Shoemaker  v.  Acker,  116  Cal.  239,  48 
Pac.  62,  and  Ellis  ▼.  Tone,  68  Cal.  289.  The 
rule  as  thus  enunciated  answers  many  other 
objections  urged  by  tbe  appellant  against  the 
record  to  the  case  at  bar,  both  as  to  evidence 
admitted  and  instructions  given  and  refused 
by  the  court 

5.  Evidence  was  offered  and  received  for 
tbe  purpose  of  showing  that  the  land  of 
respondent  was  peculiarly  adapted  to  the 
cultivation  of  sweet  potatoes.  The  appellant, 
in  bis  answer,  denies  that  the  land  in  ques- 
tion ever  produced  at  any  time  "any  crops  or 
crop  of  beaua  or  sweet  potatoes  of  any  value 
whatever."  Tbe  witness  James  was  allowed 
to  testify  tliat  several  years  previously  to 
tbe  year  in  wtiicb  the  alleged  damage  oc- 
curred he  had  planted  a  portion  of  said  land 
in  sweet  potatoes,  and  bad  harvested  there- 
from seventy  or  eighty  sacks  to  tbe  acre.  It 
!■  objected  that  tlils  testimony  related  to  a 


time  too  remote  from  that  at  wblcb  the  alleg- 
ed injury  was  inflicted  to  render  it  admis- 
sible in  any  view.  The  objection  goes  rather 
to  the  weight  than  to  tbe  competency  and 
relevancy  of  tbe  evidence.  We  tlilnk  it  was 
clearly  proper  as  showing  or  tending  to  show 
that  tbe  soli  of  the  land  was  of  a  nature 
which  rendered  it  peculiarly  suitable  for  tlM 
cultivation  of  potatoes,  and  for  that  purpose 
tbe  land  had  special  value.  Tbe  fact  that  the 
land  was  profitably  nsed  for  potato  growing 
five  or  six  or  eight  years  previously  to  tbe 
year  In  which  tlie  damage  was  done  boit 
directly  upon  its  value  for  such  purpose  at 
the  time  of  the  injury  or  destruction. 

Errors  are  assigned  in  the  giving  and  the 
rejection  of  certain  InstructlonB  by  tbe  court 
We  liave  examined  with  solicitous  care  tlie 
instructions  presented  to  the  Juiy  by  the 
court,  and  are  of  tbe  opinion  that  tbe  law  up- 
on all  the  vital  points  involved  was  folly 
and  clearly  declared. 

We  do  not  regard  it  necessary  to  notice  all 
the  points  urged  here  Involving  criticism  of 
the  mllngs  of  the  court  In  the  admission  and 
rejection  of  evidence.  It  Is  sufficient  to  say 
that  we  have  given  tbe  record  careful  con- 
sideration, and  are  convinced  that  It  discloses 
no  errors  prejudicial  to  the  defendant  Tbe 
case  seems  to  have  been  carefully  and  fairly 
tried,  and  tbe  Judgment  Is,  in  our  opinion. 
Just,  and  should  not  be  disturbed. 

Tbe  judgment  is,  therefore,  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUB- 
NBTT,  X 


6  Cal.  App.  S 
Ex    parte    ACKERMAN.    (Gr.   48.) 

(Court  of  Appeal.  Third  District,   California. 

June  20,  1907.    On  Rehearing,  Jaly 

18,  1907.) 

1.  AniicALs  —  LicxRSBS  —  Obdihanoks  — 
Dogs— Repbal. 

An  ordinance  impoaing  a  license  tax  on  the 
keeping  of  dogs  in  not  repealed  b;  implication 
or  a  subsequent  ordinance  imposing  a  license 
tax  on  every  kind  of  business  authorized  by 
law,  all  shows,  etc. ;  no  reference  l>elng  made 
to  the  keeping  of  dogs. 

2.  Mdnicifai.    Cosporatiors— Obdirahces— 
Repeai/— How  Aocomplishkd. 

To  accomplish  the  repeal  of  an  ordinance, 
there  mnst  either  be  lan^age  employed  express- 
ly declaring  snch  intention,  or  there  muBt  exist 
In  the  subsequent  ordinance  language  so  incon- 
sistent  with  the  provisions  of  the  former  as  to 
necessarily  effect  a  repeal  by  Implication. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  I  268.] 

3.  StATUTK»— RXPEAI,— How     ACCOVPLISHBD. 

To  accomplish  the  repeal  of  a  statute,  there 
must  either  be  language  employed  expressly  de- 
claring such  intention,  or  there  must  exist  in 
the  subsequent  statute  language  so  inconsistent 
with  tbe  provisions  of  the  former  as  to  neces- 
sarily effect  a   repeal   by  implication. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  44,  Statutes,  {  229.] 

4.  Municipal    Cobpobatioks— Obdiraroeb— 
Licenses — Doos. 

An  ordinance  imposing  a  license  tax  on 
and  regulating  the  keeping  of  dogs  is  not  incon- 


Digitized  by 


Google 


430 


91  PACIFIC  REPORTER. 


(Oa). 


sistent  with  Pol.  Code,  {  3366,  as  amended  in 
1901,  aiithorizinf;  cities  to  license  any  Itind  of 
business  not  prohibited  by  law;  the  ordinance 
being  one  of  police  regulation,  and  the  evident 
object  of  the  Code  being  to  restrict  the  power 
exercisable  by  municipalities  to  impose  license 
taxes  to  the  purpose  of  regulation  only. 

6.  Same  — Police     Poweb  —  Necessity    fob 

Legislativk  Atjthokity. 

Municipalities  need  not  look  to  the  Legis- 
lature as  the  source  of  their  power  to  enforce 
local,  police,  sanitary,  and  other  regulations 
deemed  needful  for  their  welfare  and  that  of 
their  inhabitants,  since  Const,  art.  11,  §  11,  ex- 
pressly vests  in  them  plenary  power  to  enforce 
such  police,  sanitary,  and  other  regulations  as 
they  may  determine  shall  be  necessary  for 
health,  peace,  comfort,  and  happiness  of  the  in- 
habitants, provided  such  regulations  do  not  con- 
flict with  general  laws;  and  the  Legislature 
may  not  limit  the  exercise  of  such  power. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  t  1308.] 

6.  Animals— Licenses— Ordinances— Dogs. 

An  ordinance  impcsing  a  license  tax  on 
the  keeping  of  dogs  is  not  invalid  for  unrea- 
sonableness or  uncertainty  in  not  fixing  any 
particular  time  at  which  the  tax  must  be  paid, 
and  in  not  defining  the  term  "current  year." 

7.  Constitutional    Law— Due    Pbocess    of 
Law — Licenses. 

An  ordinance  imposing  a  license  tax  on  the 
keepers  of  dogs  is  not  invalid  for  unreasonable- 
ness and  as  providing  for  the  talcing  of  property 
without  due  process  of  law,  because  providing 
for  the  destruction  of  a  dog  upon  which  no  li- 
cense tax  has  been  paid  two  days  after  the 
dog  had  been  impounded  nnless  it  has  been  re- 
deemed,  without  notifying  the  owner. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §  831.] 

8.  Animals— Licenses— Dogs. 

An  ordinance  requires  keepers  of  dogs  to 
pay  the  town  marshal  an  annual  license  tax, 
and  to  attach  a  seal  or  device  to  the  dog's  col- 
lar, provides  that  the  marshal  shall  seize  and 
impound  any  dog  upon  which  a  license  shall 
have  not  been  paid,  and  that  at  the  end  of  two 
days  no  person  claiming  such  dog  and  paying 
the  license  therefor,  the  marshal  shall  cfestroy 
such  dog,  and  provides  that  every  person  vio- 
lating tlie  ordinance  shall  be  guilty  of  a  mis- 
demeanor, etc.  Held,  that  the  ordinance  is  not 
objectionable  as  uncertainly  stating  what  spe- 
cific acts  shall  constitute  a  violation  thereof, 
as  not  certainly  showing  whether  one  accused 
most  violate  all  or  only  a  part  of  the  provision 
of  the  ordinance  before  he  can  be  adjudged 
guilty,  as  authorizing  the  marshal  to  commit  a 
trespass  by  going  on  the  premises  of  a  citizen 
without  a  warrant  or  other  process. 

On  Rehearing. 

9.  Municipal  Corpobations— Poweb  to  Im- 
pose License  Tax  on  Dogs. 

A  municipality  may  impcoe  a  license  tax 
upon  dogs  as  an  incident  of  the  regulation  of 
their  management  or  control. 

10.  Same— Ordinance— CoNSTBucTioN. 

An  ordinance  providing  that  the  owner  of  a 
dog  upon  the  payment  of  a  required  license 
tax  shall  attach  to  a  collar  to  be  worn  by  the 
dog  a  seal  or  device  as  evidence  of  the  dog's 
ownership  and  of  the  payment  of  the  tax.  pro- 
viding for  destruction  of  dogs  upon  which  the 
tax  has  not  tteen  paid,  and  providing  a  penalty 
for  noncompliance  with  its  terms,  is  an  exercise 
of  the  police,  and  not  the  taxing  power. 

11.  Animals— Dogs— Regulation— Poweb  op 
State. 

The  power  of  the  state  to  regulate  the 
control  or  use  of  dogs  is  not  dependent  upon  the 
question  whether  they  are  property. 


Application  of  Walter  Ackerman  for  a 
writ  of  habeas  corpus.    Petitioner  remanded. 

J.  W.  Preston,  for  petitioner.  A.  J.  That- 
cher, for  respondent 

HART,  J.  The  petitioner  was  arrested 
and  is  detained  In  custody  by  the  city  mar- 
shal of  the  town  of  Uklata,  under  a  warrant 
of  arrest  Issued  upon  a  complaint  filed  In  tbe 
recorder's  court  of  said  town,  charging;  bim 
with  a  misdemeanor  under  the  provisions  of 
an  ordinance  desig;nated  and  known  as  "Ordi- 
nance No.  15"  of  said  city  of  TJkiab,  passed 
by  tbe  board  of  trustees  thereof  on  tbe  14th 
day  of  November,  1887.  It  Is  alleged  In  tbe 
petition  for  tbe  release  of  petitioner  upon 
habeas  corpus  that  the  complaint  upon  which 
tbe  warrant  of  arrest  was  issued  against  the 
prisoner  "does  not  state  a  public  offense  or 
any  offense  whatever  either  against  tbe  lavra 
of  tbe  state  of  California  or  against  any  or 
either  of  the  ordinances  of  the  town  of  Uklab 
City."  Among  the  particular  objections 
urged  against  the  ordinance,  tbe  provisions  or 
which  petitioner  Is  charged  with  having  vio- 
lated is  tbe  contention  that  said  ordinance 
"Is  invalid  and  void  for  the  reason  that  the 
same  has  been  repealed  by  section  3366  of  the 
Political  Code  and  also  by  tbe  provisions  of 
Ordinance  No.  119  of  said  Uklab  City,"  and. 
furthermore,  that  said  ordinance  "is  Illegal 
and  void  for  the  reason  that  tbe  same  la  am- 
biguous and  uncertain  upon  its  face  and  is 
also  uncertain  in  Its  terms."  Tbe  ordinance 
reads  as  follows,  after  the  title  and  enacting 
clause: 

"Section  1.  Every  person  who  owns  or  har- 
bors a  dog  within  tbe  limits  of  the  town  of 
Uklah  City,  shall  pay  to  tbe  marshal  of  said 
town  an  annual  license  therefor  of  two 
dollars. 

"Sec.  2.  It  shall  be  the  duty  of  tbe  marr 
sbal  to  collect  tbe  same,  and  to  deliver 
to  tbe  person  paying  the  same  a  license, 
which  shall  describe  said  dog,  together  with 
a  seal  or  device  Impressed  thereon,  which  the 
owner  shall  attach  to  a  collar  to  be  worn  by 
said  dog. 

"Sec.  3.  It  shall  be  tbe  duty  of  the  marshal 
to  seize  and  Impound  any  dog  owned  or  bar- 
bored  within  the  corporate  limits  of  such 
town  on  which  such  license  shall  not  have 
been  paid. 

"Sec.  4.  At  the  end  of  two  days,  no  person 
claiming  said  dog,  and  paying  the  license 
therefor,  or  producing  a  license  showing  pre- 
vious payment  for  tbe  then  current  year,  the 
marshal  shall  destroy  and  bury  such  dog. 

"See.  5.  Every  person  who  sball  wilfully 
and  knowingly  violate  this  ordinance  shall  be 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  be  punished  by  a  fine  of 
not  less  than  ten,  nor  more  than  fifty  dollars, 
or  by  Imprisonment  not  exceeding  fifty  days, 
or  by  both  such  fine  and  ImpriBoument." 

The  sixth  and  last  section  of  the  ordinance 
provides  that  certain  fees  sball  be  paid  to  tbe 
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marshal  as  compensation  for  the  aervlces 
which  the  ordinance  requires  him  to  perform 
in  the  matter  of  the  enforcement  of  Its  pro- 
visions. 

Section  3366  of  the  Political  Code,  aa 
amended  by  the  Legislature  of  1901,  with 
whose  proyislons  It  is  claimed  that  the  ordi* 
nance  onder  which  the  petitioner  Is  held  In 
cnatody  Is  at  cross  purposes,  authorizes 
"boards  of  superrisors  of  the  counties  of  the 
state,  and  the  legislative  bodies  of  the  incor- 
porated cities  and  towns  therein,  In  the  exer- 
cise of  their  police  powers,  and  for  the  pur- 
pose of  regulation,  as  herein  provided,  and 
not  otherwise,"  to  license  "all  and  any  kind 
of  business  not  prohibited  by  law,  and  trans- 
acted and  carried  on  within  the  limits  of 
their  respective  jurisdictions,"  etc.  The  pur- 
pose of  Ordinance  No.  119  of  the  city  of 
Uklah,  which  was  passed  by  the  board  of 
trustees  of  said  city  on  the  20th  day  of  June, 
1904,  and  which,  it  is  contended,  repealed  the 
ordinance  under  consideration,  may  be  shown 
by  Its  title,  which  Is  as  follows:  "To  license, 
for  the  purpose  of  revenue  and  regulation,  of 
every  kind  of  business  authorized  by  law  and 
transacted  and  carried  on  within  the  town  of 
Uklah  City,  and  all  shows,  exhibitions  and 
lawful  games  carried  on  therein.  To  fix  the 
rate  of  license  tax  upon  the  same  and  to  pro- 
vide for  the  collection  of  the  same  by  suit  or 
otherwise."  This  ordinance  then  prescribes 
the  amount  of  the  annual  license  tax  which 
shall  be  paid  for  carrying  on  and  conducting 
the  various  kinds  of  businesses  and  occupa- 
tions prosecuted  within  the  corporate  limits 
of  said  town  of  Uklah.  There  is  no  attempt 
made  in  the  last-menticmed  ordinance  to 
license  or  regulate  the  ownership  of  dogs 
within  the  municipal  limits  of  said  town,  nor 
Is  there  any  reference  whatever  therein  to 
those  animals.  As  Ordinance  No.  15  and 
Ordinance  No.  119  deal  with  entirely  and 
widely  different  subjects,  we  are  unable  to 
appreciate  the  force.  If  any  it  possesses,  of 
the  suggestion  of  counsel  for  the  prisoner 
that  the  former  ordinance  has  been  repealed 
by  the  latter.  There  is  no  language  to  be 
found  in  Ordinance  No.  119  expressly  rei>eal- 
Ing  Ordinance  No.  15,  nor  are  the  subject- 
matters  of  the  two  ordinances  so  correlated 
or  connected  as  to  Impart  to  Ordinance  No. 
119  the  effect  of  repealing  by  implication  Or- 
dinance No.  15.  The  general  object  of  the 
two  ordinances  is,  it  is  true,  the  same — the 
regulation  of  certain  matters  of  local  con- 
cern to  the  municipal  corporation  and  Its 
members — but  the  particular  subjects  of  regu- 
lation treated  by  the  two  ordinances  are  so 
diverse  that  if  one  of  them  should,  in  fact, 
be  repealed,  and  the  other  omitted  to  ex- 
pressly provide  for  the  licensing  and  regu- 
lation of  the  subject-matters  or  occupations 
dealt  with  by  the  abrogated  measure,  such 
matters  or  occupations  would  be  Immune 
from  Interference  by  the  local  authorities 
({mless,  of  course,  they  should  t>ecome  nui- 


sances by  the  mann»  of  their  operation)  and 
could  be  maintained  and  prosecuted  without 
a  municipal  license  or  other  authorization 
from  the  corporation.  It  is  scarcely  neces- 
sary to  suggest  that  the  adoption  of  an  ordi- 
nance licensing  and  regulating  the  business 
of  a  banker  or  a  baker  or  a  laundry  could 
not  operate,  per  se,  to  repeal  an  ordinance, 
previously  passed,  licensing  and  regulating 
the  retail  sale  of  Intoxicating  liquors.  To  ae- 
complish  the  repeal  of  an  ordinance  or  of  a 
statute,  there  must  either  be  language  em- 
ployed expressly  declaring  such  intention,  or 
there  must  exist  in  the  subsequent  ordinance 
or  statute  language  so  Inconsistent  with  the 
provisions  of  the  former  as  to  necessarily 
effect  a  repeal  by  Implication.  The  salient 
parts  of  the  two  must,  In  other  words,  be 
so  Incongruous  and  wnntlng  In  harmony  as 
to  make  it  Impossible  for  the  two  to  stand 
together. 

Nor  Is  there  anything  inconsistent  between 
the  provisions  of  the  ordinance  in  question 
and  those  of  section  3366  of  the  Political 
Code.  Ordinance  No.  15  was  undoubtedly  de- 
signed as  and  is  one  of  police  regalation, 
and  the  evident  object  of  the  section  of  the 
Political  Code  referred  to,  as  amended  by  the 
legislature  of  1901,  is  to  restrict  the  power 
exercisable  by  boards  of  supervisors  and  of 
the  legislative  bodies  of  the  Incorporated 
cities  and  towns  of  the  state,  to  Impose  li- 
cense taxes,  to  the  purposes  of  regulation 
only.  But  counties,  cities,  and  towns  are 
not  required  to  seek  In  any  legislative  en- 
actment for  the  source  of  their  power  to 
make  and  enforce  within  their  respective 
limits  all  local,  x)oIice,  sanitary,  and  other 
regulations  which  they  may  deem  needful 
and  requisite  for  their  welfare  and  that  of 
their  Inhabitants.  The  Constitution  has,  by 
direct  grant,  vested  in  them  plenary  power 
to  provide  and  enforce  such  police,  sanitary, 
aud  other  local  regulations  as  they  may  de- 
termine shall  be  necessary  for  the  health, 
peace,  comfort,  and  happiness  of  their  inhab- 
itants, provided  such  regulations  do  not  con- 
flict with  general  laws.  Article  11,  t  U, 
Const.  And  the  Legislature  has  no  authority 
to  limit  the  exercise  of  the  power  thus  di- 
rectly conferred  upon  cities,  counties,  and 
towns  by  the  organic  law.  The  only  test 
is,  therefore:  Do  such  regulations  conflict 
with  any  general  law  of  the  state?  If  they 
do  not,  then  they  have  binding  authority  up- 
on all  inhabitants  of  the  city  or  county  or 
town  for  which  they  are  established  upon 
all  the  subjects  to  which  they  relate  and 
which  legitimately  come  within  the  scope  of 
the  power  granted  by  the  Constitution.  Ex 
parte  McClaIn,  134  Cal.  Ill,  66  Pac.  69,  54  L. 
R.  A.  779,  86  Am.  St.  Rep.  243;  Ex  parte 
Lacey,  108  Cal.  326  et  seq.,  41  Pac.  411,  38  L. 
R.  A.  640,  49  Am.  St.  Uep.  93.  Our  atten- 
tion has  been  directed  to  no  general  law,  with 
the  provisions  of  which  the  ordinance,  whose 
validity  Is  here  challenged.  Is  In' conflict. 

But  the  learned  counsel  for  petitioner  die-  ° 
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dares  that  the  ordinance  Is  nnconstltntlonal 
because  it  Is  unreasonable  and  uncertain,  and 
therefore  oppressively  burdensome.  The  ar- 
gument in  support  of  this  contention  Is  that 
the  ordinance  does  not  fix  any  particular  time 
at  which  the  tax  must  be  paid;  that  the 
words  "current  year,"  as  used  in  the  ordi- 
nance, are  indefinite  and  uncertain  as  to  the 
time  when  the  tax  shall  be  paid,  and  It  Is 
said  that.  If  It  be  meant  by  those  words  that 
the  tax  Is  to  cover  the  period  "from  January 
Ist  to  December  31st,  any  person  who  became 
the  owner  of  a  dog  on  the  31st  day  of  Decem- 
ber, 1907,  would  be  liable  for  the  full  amount 
of  the  tax,  although  he  owned  the  dog  less 
than  a  day,  whereas,  another  person  who 
owned  the  dog  on  January  1st,  1907,  would 
pay  no  more  than  he  would."  The  unreason- 
ableness of  the  ordinance  Is  also  found  In 
the  fact  that  It  provides  for  the  destruction 
of  a  dog  upon  which  no  license  tax  has  l>een 
paid  two  days  after  the  animal  has  been  Im- 
pounded, unless  he  has  been  redeemed,  with- 
out notifying  the  owner  of  such  contem- 
plated destruction,  and  this  is  said  to  be  the 
taking  of  property  without  due  process  of 
law.  Other  objections  to  the  reasonableness 
of  the  ordinance  are  that  It  does  not  with 
certainty  provide  what  specific  acts  shall  con- 
stitute a  violation  thereof  to  thus  render  the 
violator  amenable  to  the  punishment  pre- 
scribed therein ;  that  It  Is  uncertain  in  that 
It  does  not  appear  clear  whether  the  accused 
must  violate  all  or  only  a  part  of  the  provi- 
sions of  the  ordinance  before  be  can  be  ad- 
Judged  guilty  of  a  misdemeanor  thereunder; 
that  the  ordinance  authorizes  the  city  mar- 
shal to  commit  a  trespass  by  going  upon  the 
premises  of  a  citizen  without  a  warrant  or 
other  process  and  capture  and  take  to  the 
pound  a  dog  upon  which  a  license  tax  has 
not  been  paid.  In  short,  no  conceivable 
ground  or  reason  upon  which  an  objection 
could  be  urged  against  the  validity  of  the 
ordinance  has  been  overlooked.  But  a  care- 
ful examination  of  the  provisions  of  this  local 
regulation  does  not.  in  our  opinion,  bear  out 
or  sustain  any  of  the  points  wliich  counsel 
has  rather  ingeniously  attempted  to  maintain 
against  the  constitutional  soundness  of  the 
measure,  or  against  its  validity  for  any  rea- 
son. It  Is  not  only  not  ambiguous  and  un- 
certain in  its  terms,  but  its  language  Is  clear 
and  unmistakable  and  easy  of  comprehension, 
nor  are  its  provisions  and  terms  character- 
ized by  unreasonableness.  On  the  contrary, 
the  ordinance  appears  to  represent  only  a 
wholesome  and  salutary  exercise  of  the  pow- 
er of  police.  The  purpose  sought  to  be  at- 
tained by  the  ordinance  is  not  only  commend- 
able in  the  highest  degree,  but  is  of  para- 
mount Importance  to  all  communities  pos- 
sessing a  considerable  number  of  Inhabitants. 
Common  experience  justifies  strenuous  op- 
position to  (and  wisely  sanctions  the  curbing 
of)  unbridled,  and.  It  may  be  added  without 
facetlonsness,  unmuzzled,  liberty  in  the  ca- 
nine species,  particularly  in  urban  communi- 


ties. Much  has  been  written  and  qpoken  of 
the  dog  and  his  many  noble  qnalltlee.  It 
may  truthfully  be  admitted  that  Innumerable 
Instances  of  the  unflinching  loyalty  and  faith- 
fulness of  that  quadruped  to  his  master  or  to 
a  friend  to  whom  he  lias  become  attached 
are  recorded,  and  have  justly  inspired  writers 
of  Intense  and  ardent  natures  and  of  vivid 
and  lively  Imaginations  to  soar  to  supernal 
heights  of  eloquence  and  of  poetic  fancy  in 
their  descriptive  song  of  the  noble  attributes 
of  the  dog.  There  can  be  nothing  farther 
from  the  purpose  or  disposition  of  the  writer 
of  this  opinion  to  detract  from  or  under- 
estimate the  worth  of  a  good,  conscientious, 
law-respcctlng  dog — a  canine  content  to  r»- 
main  at  all  times  within  the  limits  of  his 
own  bailiwick  and  there  regale  himself  In 
an  atmosphere  of  perfect  ease  and  comfort, 
with  frequent  delightful  excursions  to  the 
land  of  Hypnos,  and  at  the  same  time  ever 
alert  to  the  highest  Interests  of  his  master, 
and,  generally  speaking,  scrupulously  faith- 
ful to  all  the  pacific  and  innocent  pursuits 
which  have  come  within  the  curriculum  of 
his  education.  There  can  be  no  doubt  that 
many  dogs,  for  their  acts  of  heroism  in  sav- 
ing human  life  or  preventing  Injury  to  their 
masters  when  surrounded  by  appalling  cir- 
cumstances of  danger,  deserve  a  conspicuous 
place  In  poetry  and  song ;  but  there  Is  no  In- 
consistency between  this  observation  and  th« 
suggestion  that  when  the  poet,  as,  under  the 
entrancing  spell  of  ethereal  dreams.  In  wing- 
ed boat,  he  flits  "from  mount  to  mount 
through  Cloudland,"  permits  fancy  to  get 
the  upper  hand  of  fact,  and  thus  unconscious- 
ly wanders  from  concrete  cases  to  abstrac- 
tions in  bis  perfervid  panegyrics  upon  the 
canine,  he  slips  far  over  and  beyond  even  tlie 
boundary  line  established  and  tolerated  by 
poetic  license.  It  is,  we  think,  safe  to  say 
that  those  writers  who  have  written  snch 
glowing  tributes  to  the  dog  In  the  abstract 
have  never  had  any  actual  experience  with 
a  monstrous  canine  of  the  bull  family,  to 
which  they  were  strangers.  There  Is  neither 
poetry  nor  sentiment  in  the  dog,  as  a  rule, 
especially  when  one  meets  blm  upon  what 
he  conceives  to  be  his  own  preserves,  for  such 
an  occasion  Is  generally  conceded  to  be  an 
appropriate  time  to  cast  song  and  sentiment 
to  the  winds  and  to  get  busy  by  moving  with 
all  possible  haste  a  comfortable  distance  be- 
yond the  danger  line.  But  It  must  be  ad- 
mitted that  there  are  really  some  good-tem- 
pered, weii-behaved  dogs,  which  are,  it  may 
be  granted,  quite  useful  in  their  way.  But 
the  other  kind  become  good  dogs  only  when 
they  have  ceased  to  be  able  to  exercise  the 
power  of  respiration. 

At  the  common  law,  the  dog  was  classed 
in  the  category  of  animals  fene  natura,  and 
many  of  them  should  be  so  classed  now.  We 
are  safe  in  going  further  and  declaring  that 
the  very  best  of  them  can,  with  less  effort 
and  in  a  shorter  space  of  time,  make  them- 
selves more  of  a  nuisance  to  the  square  Indl 
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than  any  other  domestic  qnadmped  ot  'which 
we  have  any  knowledge.  Bven  those  hay- 
ing the  good  fortune  to  have  received  the 
fullest  measure  of  clTlliElng  care,  nursing, 
petting,  and  general  disciplinary  domestica- 
tion, from  puphood  to  the  danger  point  of 
maturity,  hare  not  had  the  instincts  of  sav- 
agery inherited  from  their  distinguished  an- 
cestrlal  relative  and  Implacable  enemy  of  the 
human  race,  the  wolf,  so  mollified  as  to  ren- 
der them  altogether  disposed  to  maintain  uni- 
formly peaceful  relations  with  the  human 
family.  For  it  may  be  accurately  declared 
that  nearly  all  dogs  are  friendly  only  with 
their  masters  and  immediate  family,  and 
that  strangers,  however  honest  and  peaceful 
their  intentions  may  be,  are  almost  invaria- 
bly treated  by  them  as  intruders,  having  no 
rights  that  a  dog  is  compelled  to  respect  In 
these  observations,  though  rather  doi7-matIc- 
ally  asserted,  we  think  no  one  of  ordinary 
experience  In  the  common,  all-around  affairs 
of  this  mundane  sphere  will  hesitate  to  con- 
our.  If  the  killing  by  the  marshal  of  a  dog, 
without  formally  notifying  the  owner  of  the 
time  and  place  of  the  proposed  execution,  is 
violative  of  the  Injunctions  of  our  constitu- 
tions against  the  taking  of  property  without 
doe  process  of  law,  how  much  more  flagrant- 
ly Is  that  sacred  fundamental  principle  out- 
raged in  the  vicious  act  of  an  ill-tempered, 
snapping  dog,  which,  without  previous  warn- 
ing or  other  due  notice  and  without  provoca- 
tion, wantonly  deprives  a  human  individual, 
who  has  never  trespassed  upon  or  otherwise 
invaded  his  rights,  of  a  quantity  of  his  avoir- 
dupois! This  suggestion  Is  offered  only  In 
Illustration  of  one  of  easily  a  hundred  .ivall- 
able  reasons  which  could  be  advanced  In  sup- 
port of  a  local  legislative  measure  whose  ob- 
ject Is  to  regulate  the  ownership  and  con- 
sequently, as  far  as  It  can  be  done,  the 
behavior  of  dogs.  To  effectually  accomplish 
this  end,  the  owner  of  the  dog,  by  the  pro- 
visions of  the  ordinance  under  review,  for 
the  privilege  of  such  ownership,  is  required 
to  pay  a  license  tax,  or,  in  default  thereof, 
must  bear  the  penalty  prescribed ;  or.  In 
case  the  dog  has  no  owner,  or  his  owner  does 
not  think  enough  of  him  to  pay  the  license, 
then  the  marshal  may  destroy  him. 

Many  other  reasons  than  those  already  sug- 
gested could  be  given  why  the  ordinance 
here  is  not  only  reasonable,  but  an  important, 
regulation.  The  dog  Is  subject  to  hydropho- 
bic fits,  and  the  laceration  of  the  flesh  of  a 
human  by  a  dog  thus  afflicted  will  almost 
invariably  Inoculate  such  person  with  the 
poison  of  the  malady,  usually  with  a  fatal 
result.  And,  too,  as  some  of  the  cited  author- 
ities suggest.  If  a  dog  commits  damage  for 
which  bis  owner  may  be  held  liable,  such  an 
ordinance  as  the  one  here  would  materially 
aid  In  the  identification  of  the  owner,  as- 
suming that  be  has  paid  the  tax,  and  would 
therefore  the  better  enable  the  Injured  party 
to  Invoke  the  rule  of  respondeat  superior! 
But  it  is  unnecessary  to  enumerate  all  the 
»1  P.-28 


excellent  and  unanswerable  reasons,  any  one 
of  which  is  sufiicieut  to  sustain  the  policy  and 
the  necessity  of  such  an  ordinance.  Every 
city,  town,  and  county  should  have  such  a 
measure  and  give  its  provisioas  full,  hearty, 
and  complete  enforcement. 

Certain  of  the  complaints  urged  against  the 
validity  of  the  ordinance  before  us  necessar- 
ily assume  that  the  officers,  in  the  enforce- 
ment of  its  provisions,  will  themselves  com- 
mit infractions  of  the  law.  No  such  assump- 
tion or  presumption  can  be  Indulged.  Two 
modes  of  executing  the  terms  of  the  ordi- 
nance are  prescribed:  (1)  Where,  because 
of  failure  or  refusal  to  pay  the  license  tax, 
the  owner  of  the  dog  may  be  complained  of 
in  the  city  court,  arrested  upon  a  warrant 
and  prosecuted  in  the  manner  prescribed  by 
the  law  in  all  such  cases.  (2)  Where  the  dog 
is  found  upon  the  public  streets,  bearing  no 
proper  evidence  of  the  tax  having  been  paid, 
the  animal  may  be  impounded,  and  after  two 
days  from  such  impounding  may,  unless  re- 
deemed by  the  owner,  be  by  the  marshal  de- 
stroyed. The  marshal  would,  of  course,  have 
no  right  to  go  upon  the  private  premises  of 
a  citizen  upon  an  official  mission  without 
being  "armed  with  process,"  except  where, 
upon  such  premises,  he  might  himself  witness 
the  commission  of  a  crime.  The  objection  as 
to  the  time  at  which  and  the  exact  period  for 
which  the  license  is  to  be  paid  has  no  merit 
As  we  understand  the  terms  of  the  ordinance, 
the  license  tax  of  $2  is  to  cover  a  calendar 
year,  and  It  is,  so  far  as  the  proposition  may 
affect  the  validity  of  the  ordinance,  imma- 
terial at  what  particular  time  It  Is  paid.  The 
Illustration  submitted  by  counsel  In  his  effort 
to  sustain  his  contention  of  the  irafaimess 
and  unreasonableness  of  the  ordinance  of 
where  a  person  might  become  the  owner  of 
a  dog  on  the  31st  of  December,  1907,  and  Is 
forced  to  pay  the  license  tax  for  the  entire 
year  Just  closing,  suggests  nothing  militating 
against  the  reasonableness  of  the  measure. 
The  new  owner  or  master  of  the  dog  In  that 
case  would  have  no  license  to  pay  for  the 
year  about  to  terminate  if  the  previous  owner 
had  already  paid  the  tax.  If  the  previous 
owner  had  not  done  so,  it  would  only  be  rea- 
sonable and  Just  that  the  subsequent  owner 
should  do  so,  not  only  because  the  tax  upon 
the  dog  is  due  from  somebody.  If  there  Is  and 
has  been  an  owner,  but  also  for  the  reason 
that  a  person  who  becomes,  by  purchase  or 
gift,  the  owner  of  a  dog  upon  which  an  au- 
thorized license  tax  remains  unpaid  assumes, 
in  acquiring  rights  under  such  ownership, 
the  burden  of  any  duty  with  reference  there- 
to, which  the  government,  under  Its  power, 
may  have  seen  fit  to  Impose.  There  is  noth- 
ing In  the  point  that  It  is  difficult  to  deter- 
mine from  the  ordinance  how  much  thereof — 
whether  all  or  only  a  part — an  accused  per- 
son must  violate  before  be  may  be  adjudged 
guilty  of  a  misdemeanor.  It  is  as  clear  as 
language  can  make  It  that  a  refusal  by  a 
Citizen  owning  or  harboring  a  dog  within  the 
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corporate  limits  to  pay  the  license  as  requir- 
ed would  bring  talB  conduct  vlthin  the  penal 
purview  of  the  ordinance.  The  regulation  re- 
quires nothing  else  at  the  hands  of  such  citi- 
tea  than  the  payment  of  the  license.  There 
are  certain  provlsiona  prescribing  the  duties 
of  the  marshal  under  the  ordinance.  The 
willful  failure  of  that  official  to  perform 
those  duties  would  undoubtedly  subject  him 
to  the  penalty  of  a  misdemeanor  under  the 
terms  of  the  measure. 

Counsel  questions  the  purpose  of  the  ordi- 
nance to  be  that  of  regulation  because  it  con- 
tains no  proTlsion  prohibiting  the  owner- 
ship at  dogs  within  the  corporate  limits  of  the 
town.  A  conclusive  answer  to  this  unique 
suggestion  is,  first,  that  there  is  no  power  in 
municipal  or  other  authorities  to  prohibit  the 
ownership  of  dogs,  no  more  than  there  is 
such  power  to  prohibit  the  ownership  of  any 
other  species  of  property;  second,  if  such 
power  existed,  there  certainly  would  be  a 
striking  Incongruity  between  the  clause  pro- 
hibiting such  ownership  and  ttie  one  licens- 
ing It 

The  ordinance  is,  as  we  have  declared,  a 
reasonable  and  appropriate  exercise  of  th« 
power  vested  by  the  Constitution  in  the  dties, 
towns,  counties  and  townships  of  the  state. 

The  petitioner  will  be  remanded. 


CHIPMAN,   P.  X:    Bua- 


We  concur: 

NBTT,  J. 

On  Rehearing. 

HABT,  J.  In  bis  petition  for  rehearing 
counsel  for  petitioner  suggests  that  in  the 
decision  of  the  case  we  overlooked  the  main 
point  upon  wtiich  he  relied,  and  misconceived 
his  point  "as  to  the  force  of  section  3366,  Pol. 
Code."  The  main  point  referred  to,  although 
Stated  by  counsel  in  liis  petition  in  the  nature 
of  a  numlier  of  queries,  is  briefly  this:  That 
the  ordinance  In  question  represents  the  tax- 
ing rather  than  the  poHce  power,  because  the 
license  provided  for  therein  amounts  to  a  per 
capita  tax  upon  dogs,  and  therefore  there  is 
Imposed  by  the  ordinance  a  restriction  upon 
One  ownership  of  those  animals.  In  other 
words,  his  contention  is  that  the  ordinance 
•othorizes  a  tax  upon  the  ownership  of  dogs 
and  not  an  attempt  to  regulate  their  use. 
We  think  that  perhaps  In  one  part  of  the 
main  opinion  we  unhappily  used  language 
which  might  imply  that  we  held  that  a  li- 
cense for  reg^ulatory  purposes  might  be  im- 
posed upon  the  ownership  of  dogs.  Wtiat  we 
Intended  to  say  then  and  what  we  do  say  now 
is  tliat  a  license  tax  upon  dogs  may  be  im- 
IMsed  as  an  incident  of  the  regulation  of  their 
management  or  control,  or,  as  counsel  pre- 
fers to  express  it,  of  their  use.  The  very 
terms  of  the  ordinance  before  us  show  it  to 
be  a  regulatory  measure.  It  provides  that 
the  owner  of  ttie  dog,  upon  the  payment  of 
the  required  license  tax,  shall  attach  to  a  col- 
lar  to  t>e  worn  by  said  dog  a  seal  or  device 
as  evidence  of  the  ownership  of  the  dog  and 


of  the  payment  of  said  license  tax.  It  further 
provides  for  the  enforcement  of  a  penalty  for  a 
noncompliance  with  the  law,  or  "^or  the  doing 
of  some  prohibited  act"  And  in  that  manner 
the  power  of  police  is  exerdaed.  Merced  Coun- 
ty V.  Helm,  102  Cat  163,  36  Pac  399.  The  or- 
dinance also  provides  for  the  destruction  of 
a  dog  upon  which  a  license  tax  has  not  been 
paid,  and  which  does  not  therefore,  bear  a 
collar  to  which  la  attached  the  seal  or  de- 
vice referred  to.  All  these  provisions.  In 
their  very  nature,  demonstrate  that  the  ordi- 
nance Is  Intended  as  an  exercise  of  the  police 
and  not  of  the  taxing  power.  No  American 
court  has  ever  questioned  the  right  under  the 
police  power  to  regulate  the  control,  manage- 
ment or  use  of  dogs.  The  dog  became  a  do- 
mestic animal  originally  by  virtue  of  legisla- 
tive enactments,  and  but  for  statutes  impart- 
ing to  him  the  status  of  property  in  ail  the 
states  and  countries  where  the  common  law 
is  the  foundation  of  their  Jurisprudence  the 
dog  would  now  have  no  standing  before  the 
law,  except  where,  as  In  the  case  of  other 
wild  animals,  he  was  reduced  to  possession, 
and  even  then,  shouM  he  depart  from  his 
possessor  without  animo  revertendl,  he  thus 
placed  himself  again  beyond  the  protection 
of  the  law.  As  illustrative  of  some  of  the 
reasons  uix>n  wMch  laws  regulating  property 
In  dogs  are  founded,  we  shall  here  present 
extracts  from  some  of  the  many  authorities 
upon  the  subject  In  67  Am.  St  Rep.  p.  298, 
the  editor,  in  an  extended  note  upon  the  sub- 
ject says:  "That  property  in  dogs  may  be 
subjected  to  regulation  by  the  state  In  the 
exercise  of  Its  police  power  cannot  be  ques- 
tioned. •  •  •  Such  regulation  usually 
runs  in  the  direction  of  Imposing  license  tax- 
es upon  the  keeping  of  dogs,  and  it  is  well 
settled  that  the  summary  destruction  of  dogs 
may  be  authorized  when  such  regulations  are 
not  complied  with."  In  Jenkins  v.  Ballan- 
tyne,  8  Utah,  245,  30  Pac.  760,  16  L.  R.  A. 
689,  it  is  said:  "The  police  power  of  the 
state  has  been  used  to  regulate  and  coatrol 
property  in  dogs  to  a  greater  extent  tbnn 
property  In  any  other  class  of  domestic  ani- 
mals. It  Is  a  peculiar  kind  of  property. 
Such  animals  increase  rapidly.  They  are 
usually  of  but  little  expense  to  their  owners 
when  allowed  to  run  at  large,  and  in  a  do- 
mestic state  they  retain  to  a  considerable  de- 
gree their  wild,  mischievous,  and  ferocious 
natures.  Their  trespasses  and  Invasions  of 
rights  not  belonging  to  their  masters  aro 
often  such  as  are  impossible  to  prevent  and 
when  the  mischief  Is  done  sometimes  it  is  im- 
possible to  Identify  the  dog  or  his  owner,  and 
when  found  the  latter  is  sometimes  as  Irre- 
sponsible as  the  former.  In  fact.  Judicial 
process  and  inquiry  Is  altogether  inadequate 
to  redress  such  wrongs.  Hence  such  laws 
and  ordinances  as  those  In  question  are 
adopted,  requiring  the  owner  of  dogs  to  reg- 
ister and  collar  them.  By  such  means  the 
owner  is  ascertained  and  made  responsible. 
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and  all  dogs  not  deemed  worth  the  trouble 
and  expense  of  registration  are  outlawed 
when  at  large  and  liable  to  be  killed." 

Counsel  vmdertakee  to  discover  a  distinc- 
tion between  the  law  as  ezponnded  by  the 
courts  In  certain  other  Jurisdictions  and  tbe 
law  in  California  because  In  the  former  the 
dog  Is  only  qualified  or  base  property,  where- 
as, In  this  state  the  statute  Impresses  him 
with  the  full  status  of  property.  So  far  as 
the  vital  question  Involved  in  this  discussion 
is  concerned,  it  can  make  no  difference  wheth- 
er the  dog  Is  property  or  not  The  power  in 
the  state  to  regulate  Its  control  or  nse  Is  not 
dependent  upon  that  proposition.  The  dog 
is  not,  because  of  having  been  constituted 
property  by  legislative  enactment,  hedged 
about  by  a  sacredness  or  surrounded  by  a 
halo  that  will  prevent  the  police  power  from 
extending  to  him  if  the  governing  or  other 
duly  constituted  authorities  of  an  incorporat- 
ed dty  or  town  deem  it  necessary  for  the 
peace  and  comfort  of  the  community  to  regu- 
late its  use  or  control  within  the  limits  of 
such  city  or  town.  Ordinances  prohibiting 
the  running  at  large  within  the  limits  of 
towns  and  cities  of  horses,  cows,  sheep,  hogs, 
amd  other  useful  domestic  animals,  and  au- 
thorizing their  inipoundlng  when  found  so 
running  at  large  and  even  their  sale,  if  not 
redeemed,  might  be  said  with  equal  reason  to 
restrict  In  effect  the  ownership  of  those  ani- 
mals within  the  limits  of  such  cities  and 
towns,  and  such  ordinances  have  been  up- 
held as  a  wholesome  exercise  of  the  police 
power.  Of  course,  such  ordinances  are  de- 
signed only  as  a  regulation  of  the  use  and 
management  of  those  animals,  and  do  not, 
in  fact  restrict  or  Interfere  with  ownership. 
Tbe  ordinance  here  does  not,  it  will  be  readi- 
ly noted,  either  expressly  or  by  implication, 
attempt  to  Interfere  with  the  ownership  of 
dogs.  As  stated  in  the  main  opinion,  the  au- 
thorities could  not  by  ordinance  or  otherwise 
disturb  the  right  of  ownership  of  those  ani- 
mals. Any  person  ambitious  to  own  a  dog 
•f  any  kind  which  may  best  suit  his  fancy 
may  not  only  exercise  the  right  of  such  own- 
ership, but  may  keep  and  maintain  the  ani- 
mal within  the  limits  of  Ukiah  City,  if  he 
complies  with  the  regulations  as  to  Its  man- 
agement, control,  or  use  prescribed  by  the  or- 
dinance. The  own«"-  of  a  cow  must,  in  order 
to  maintain  and  keep  that  useful  animal 
within  the  limits  of  a  city  or  town,  obey  the 
regulations  of  such  dty  or  town  with  refer- 
ence to  such  animals,  or  be  subjected  to  the 
penalties  of  tbe  ordinance.  And  his  owner- 
ship of  the  cow  is  thus  In  no  manner  or  de- 
gree interfered  with.  In  short,  the  terms  of 
the  ordinance  only  Involve  the  application  of 
the  familiar  principle  that  every  person  shall 
so  use  his  own  property  as  not  to  Injure  the 
rights  of  other  persons  or  of  the  public. 

We  do  not  think  we  misconceived  coun- 
sel's position  as  to  the  effect  of  section  3366 
Of  tbe  Political  Code.     His  argument  upon 


this  point  iB  that  that  section  at  the  time  of 
its  enactment  declared  the  full  power  of  a 
municipal  corporation  to  license  for  regula- 
tion. What  we  said  in  the  main  opinion 
was:  "Nor  is  there  anything  inconsistent 
between  the  provisions  of  the  ordinance  in 
question  and  those  of  section  3366  of  the 
Political  Code,"  and  then  declared  that  In- 
corporated cities  and  towns  derived  their 
power  to  make  all  needful  police  regulations 
from  the  Constitution  Itself.  Our  position 
in  the  main  opinion  was,  and  we  know  of 
no  reason  for  changing  it,  that  section  3366 
of  the  Political  Code  does  aot,  nor  has  ttie 
Legislature  tbe  right  to  do  so  at  all,  limit 
the  power  granted  by  the  Constitution  to 
counties  and  to  cities  and  towns  to  which 
that  section  may  be  applicable  to  adopt  such 
iwlice  regulations  as  they  may  decide  to 
be  requisite  for  their  welfare,  and,  if  a  li- 
cense tax  be  deemed  to  be  essential  to  the 
full  accomplishment  of  the  purposes  of  such 
regulations,  any  attempted  legislative  inhibi- 
tion against  It  is  absolutely  void.  The  only 
qualification  to  be  found  in  this  constitution- 
al grant  of  power  to  counties  and  incorpo- 
rated towns  and  cities  is  that  such  local 
regulations  shall  not  conflict  with  general 
laws.  By  this  is  clearly  meant  that  the  Leg- 
islature may  Itself,  by  general  laws,  exer^ 
else  the  power  thus  conferred  upon  such 
cities  and  towns  and  upon  counties,  and 
that  local  regulations  adopted  by  municipal 
boards  not  in  harmony  with  such  general 
laws  would,  of  course,  be  void  and  inoper- 
ative. In  other  words,  the  Legislature  may 
Itself  exercise  the  power  granted  by  the 
Constitution,  but  cannot  limit  the  exercise  of 
such  power  either  by  itself  or  by  the  local 
governing  bodies.  As  we  understand  coun- 
sel, his  contention  is  that  the  section  of  the 
Code  referred  to  llmibs  the  power  of  licens- 
ing for  regulation  to  a  "business"  of  some 
character,  and  that  a  dog  is  not  a  "business" 
In  contemplation  of  that  section ;  hence  any 
attempt  to  license  a  dog  as  an  incident  of  a 
regulatory  measure  Is  contrary  to  the  section 
named.  The  statement  of  the  proposition  oper- 
ates as  its  own  refutation.  Moreover,  when 
counsel  admits,  as  he  appears  to  do,  the 
right  of  a  mimlcipal  corporation  to  regulate 
property  in  a  dog  or  the  use  thereof,  he 
necessarily  admits  that  such  regulation  may 
take  the  form  of  a  license,  for  it  has  never 
l)een  doubted  for  a  moment,  either  by  the 
text-writers  or  the  courts,  that  when  a  busi- 
ness or  other  matter  which  may  be  the  sub- 
ject of  police  regulation  is  so  regulated  a 
license  may  be  required  as  a  condition  to 
carrying  on  such  business  or  to  the  mainre- 
nance  of  whatever  may  be  the  subject-matter 
of  such  regulation,  and  a  license  fee  imposed. 
The  fee  exacted  for  such  license  is  not,  as 
we  think  we  have  shown,  intended  for  pur* 
poses  of  revenue,  but  is  designed  to  cover 
the  expense  of  supervision  or  tbe  proper  en- 
forcement of  the  ordinance.  In  a  case  like 
the  one  at  bar,  the  fee  Is  directed  to  the  a» 
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complishment  of  a  double  object ;  (1 )  To  meet 
the  expense  of  enforcing  the  ordinance.  (2) 
Tbe  discouragement  of  the  keeping  of  dogs 
within  tbe  limits  of  incorporated  cities  and 
towns,  etc. 

Counsel  appeara  to  be  at  a  loss  to  under- 
stand what  privileges  a  dog  owner  receives 
in  return  for  the  license  fee.  Tbe  obvious 
answer  to  tbe  suggestion  is  that  a  dog  upon 
which  tbe  license  tax  has  been  paid  is,  un- 
der tbe  special  protection  of  the  law  suffered 
to  run  at  large  with  impunity.  Tbe  para- 
mount consideration  in  tbe  adoption  of  such 
a  regulation,  however,  la  In  tbe  protection  it 
affords  the  citizens  of  the  city  or  town  against 
the  indiscriminate  running  at  large  of  dan- 
gerous and  nuisance-producing  dogs  without 
responsible  sponsors. 

A  rehearing  is  denied. 


We   concur: 
NETT,  J. 


CHIPMAN,    P.    J.;     BUR- 


6  Cal.  App.  400 

CORDINER  V.  LOS  ANGELES  TRACTION 
CO.  et  al.    (Civ.  336.) 

(Court  of  Appeal,  Second  District.  California. 

April    16,    1907.    Rehearing    Denied 

Juno  13,  1907.) 

1.  Damages  —  PebsOsal      Injubt  —  PuTOBK 
Consequences — Evidence. 

To  Justify  a  recovery  for  future  conse- 
quences resulting  from  a  personal  injury,  tiie 
evidence  must  snow  with  reasonable  certainty 
that  such  consequences  will  follow  from  the 
Injury. 

FEJd.  Note. — For  cases  In  noint,  see  Cent  Dig. 
Tol.  15,  Damages,  §§  505,  506.] 

2.  Same— Admissibilitt. 

Where,  in  an  action  for  personal  injury, 
the  evidence  showed  that  plaintiff  sustained  a 
fracture  at  the  base  of  the  Drain,  the  testimony 
of  physicians  that  in  a  majority  of  cases,  where 
the  injury  consisted  of  a  fracture  at  the  base 
of  the  brain,  epilepsy,  imralysis,  or  mental  de- 
terioration would  result  in  the  future,  was  ad- 
missible to  prove  future  suffering  on  which  the 
jury  could  award  damages  for  future  injury. 

fEkl.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §§  479-481.] 

8.  Causes  —  INJUBY    to    Passenqeb  — Joint 
LiABiLiTt  —  Defenses  —  Last       Cleab 

ClIANCB. 

Where  a  passenger  on  a  street  car  injured 
In  a  collision  between  the  car  and  a  car  op- 
erated by  another  company  sued  ixjth  compa- 
nies, and  showed  that  tbe  collision  was  due 
to  the  joint  or  concurrent  acts  of  negligence  of 
the  two  companies,  an  instruction  confining  a 
recovery  against  the  company  having  the  last 
clear  chance  to  avoid  the  collision  and  neglect- 
ing to  act  on  It  was  properly  refused :  the  rule 
of  last  clear  chance  being  only  applicable  to 
cases  where  the  defense  is  contributory  negli- 
gence. 
4.  Same. 

One  having  a  right  to  recover  against 
either  of  two  joint  wrongdoers  or  both  cannot. 
In  an  action  against  both,  be  involved  In  litiga- 
tion to  determine  the  question  of  the  respective 
rights  of  the  wrongdoers  as  against  each  other. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Curtis  D.  Wilbur,  Judge. 

Action  by  Margaret  Cordlner,  a  minor,  by 
Melissa   Cordlner,  her  guardian  ad  litem, 


against  tbe  Los  Angeles  Traction  Company 
and  another.  From  a  judgment  for  plaintiff, 
defendants  appeaL    Affirmed. 

Blcknell,  Gibson,  Trasic,  Dunn  &  Crutcher 
(N.  S.  Sterry,  of  counsel),  for  appellant  Los 
Angeles  Railway  Co.  Harris  &  Harris  and 
Byron  L.  Oliver,  for  appellant  Los  Angeles 
OYaction  Co.  Hunsaker  &  Brltt,  for  re- 
spondent. 

SHAW,  3.  This  Is  an  action  to  recover 
damages  for  personal  injuries  sustained  by 
plaintiff  while  lawfully  riding  on  a  street 
car  operated  by  the  Los  Angeles  Traction 
Company,  one  of  tbe  defendants.  Tbe  Los 
Angeles  Traction  C!ompany  owned  a  street 
car  line  on  Sixteenth  street.  In  Los  Angeles, 
over  which  It  was  running  its  cars  in  carry- 
ing passengers.  The  Lios  Angeles  Railway 
Ck>mpany  owned  and  operated  a  street  car 
line  on  Grand  avenue,  in  said  city.  On  Jan- 
uary  31,  1903,  a  collision  occurred  at  tbe  in- 
tersection of  West  Sixteenth  street  and 
South  Grand  avenue  between  the  car  of  the 
Los  Angeles  Traction  Company,  on  which, 
plaintiff  was  a  west-bound  passenger  on  said 
Sixteenth  street,  and  a  north-bound  car  of 
defendant  Los  Angeles  Railway  Company  on 
said  Grand  avenue,  wbich  collision.  It  Is 
charged,  was  due  to  the  negligence  and  want 
of  care  of  tbe  servants  of  said  defendants, 
and  wherein,  as  a  result  of  said  collision, 
plaintiff  was  violently  thrown  from  the  car 
of  the  Los  Angeles  Traction  Company,  on 
which  she  was  riding  as  a  passenger,  by  rea- 
son whereof  she  sustained  Injuries,  for 
which,  upon  tbe  trial,  she  bad  Judgment 
against  defendants  for  damages  In  the  sum 
of  $5,000.  Botb  defendants  ai>peal  from  or- 
ders of  the  court  denying  their  motions  for 
a  new  trial.  Defendants  ask  for  a  reversal, 
first,  upon  tbe  ground  of  error  in  the  admis- 
sion of  testimony  of  medical  experts  as  to 
future  consequences  of  tbe  injury;  second. 
In  the  refusal  of  tbe  court  to  give  certain 
Instructions  requested  by  defendant  Los  An- 
geles Railway  Company. 

Appellants  concede  plaintiff's  right  to  re- 
cover, but  contend  that  the  amount  of  recov- 
ery should  be  limited  to  tbe  loss  that  stab 
was  "reasonably  certain"  to  sustain.  We 
are  in  full  accord  with  counsel's  view  of  tile 
law,  which  appears  to  have  been  embodied 
in  an  Instruction  (No.  4)  given  to  the  Jury  bj 
the  trial  court,  wherein  they  were  instruct 
ed:  "In  case  you  find  for  tbe  plaintiff,  you 
can  allow  plaintiff  as  damages  only  fair  and 
reasonable  compensation  for  such  harm  or 
damage  as  flows  naturally  from  tbe  Injury 
complained  of,  and  as  a  natural  result  of  the 
Injury;  and  the  evidence  must  show  to  a 
reasonable  certainty  that  such  barm  or  dam- 
age has  or  does  exist,  or  will  result,  before 
you  can  allow  compensation  therefor.  Ko 
damages  can  be  allowed  that  are  merely  con- 
jectural, or  flow  from  sympathy."  No  at- 
tack is  made  upon  this  Instruction,  but  coun- 
sel contend  that  the  evidence  of  tbe  pbyst 
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clans  who  testified  as  experts,  over  objec- 
tions made  by  appellants,  was  of  a  character 
from  which  no  certainty  could  be  deduced, 
and  that  the  testimony  consisted  of  mere 
speculation  and  conjecture  as  to  possible  fu- 
ture consequences  of  the  Injury,  which  was 
calculated  to,  and  did,  Influence  the  minds  of 
the  Jury,  and  resulted  In  their  rendering  a 
verdict  for  a  sum  unsupported  by  the  evi- 
dence, except  upon  the  theory  that  plaintiff 
would  at  some  future  time  be  subjected  to 
the  conditions  which  might  follow  as  a  re- 
sult of  the  Injury  sustained. 

The  evidence  tended  to  show  that  plaintiff 
had  sustained  a  fracture  at  the  base  of  the 
brain;  and,  referring  to  this  fact  and  other 
conditions  shown  to  exist,  Dr.  Dukeman,  a 
witness  on  behalf  of  plaintiff,  was  asked: 
"Would  there  be  any  danger  of  a  relapse  on 
the  part  of  the  patient  after  a  considerable 
period  of  time  during  which  the  patient  had 
apparently  made  a  complete  recovery?"  To 
which  he  answered:  "There  Is  some  dan- 
ger." And  in  reply  to,  "What  Is  the  occasion 
of  the  danger?"  stated:  "After  a  fracture 
there  Is  always  more  or  less  thickening  due 
to  the  reparative  processes  that  go  on  In 
the  recovery  of  a  fracture.  That  thickening 
may  produce  pressure  on  the  brain  and  pro- 
duce various  symptoms.  *  •  •  One  of  the 
main  symptoms  may  be  convulsions;  may 
be  paralysis  of  some  form."  Referring  to 
his  answers  In  regard  to  the  probability  of 
future  trouble,  the  witness  said  there  would 
be  danger  of  a  recurrence  of  such  symptoms 
as  he  had  indicated  for  a  period  of  days, 
weeks,  months,  or  years.  On  cross-examina- 
tion the  witness  further  stated:  "I  should 
look  for  more  serious  and  fatal  results  from 
a  fracture  at  the  base  of  the  brain  than  at 
any  other  place.  I  should  look  for  this  after 
apparent  recovery,  apparent  recovery  so  far 
as  anybody  can  tell.  I  would  always  be 
looking  for  something.  «  •  •  The  doctor 
Is  frequently  mistaken  in  the  diagnosis  of  a 
case.  I  think  he  is  more  often  correct  than 
incorrect.  *  *  •  In  the  majority  of  cases 
I  would  look  for  future  trouble.  I  can't  tell 
what  will  happen  In  this  case.  My  experi- 
ence and  knowledge  as  a  physician  has  taught 
me  that  In  a  majority  of  cases  of  this  kind, 
where  there  has  been,  to  even  the  eye  of  a 
doctor,  a  complete  recovery,  convulsions  or 
paralysis,  or  some  other  symptoms,  various 
symptoms,  would  happen.  I  should  look  for 
convulsions  In  the  majority  of  cases  of  that 
kind  where  there  had  been  a  complete  re- 
covery, to  the  eye  even  of  a  doctor."  Dr.  H. 
6.  Bralnnrd,  another  physician  called  as  a 
witness  on  behalf  of  plaintiff,  and  having 
reference  to  the  condition  of  plaintiff  after 
an  apparent  recovery,  was  asked:  "What  re- 
sults are  still  likely,  or  what  Injury  is  a  pa- 
tient still  likely  to  experience  as  a  result  of 
the  Injuries  received?"  And  replied:  "The 
condition  would  show  that  the  patient  had 
not  thoroughly  recovered  from  the  effect  of 
the  injury,  and  we  might  expect  from  the  In- 


Jury  the  symptoms  that  rise  frequently  from 
a  case  of  suffering  from  a  fracture  at  the  base 
of  the  brain.  There  Is  danger  of  convulsions 
or  epilepsy,  danger  of  mental  deterioration, 
danger  of  paralysis." 

To  Justify  a  recovery  for  future  conse- 
quences, the  evidence  must  show  with  rea- 
sonable certainty  that  such  consequences 
will  follow.  The  fact  that  in  the  minds  of 
the  Jurors  the  disability  indicated  may  fol- 
low, or  Is  likely  to  or  will  probably  follow 
as  a  result  of  the  injury,  will  not  warrant  a 
verdict  for  damages.  This,  however,  does 
not  mean  that  the  testimony  of  a  witness 
should  be  excluded  unless  he  Is  reasonably 
certain  that  the  indicated  results  will  follow, 
nor  that  Isolated  portions  of  his  testimony 
should,  standing  alone,  or  considered  with 
other  evidence,  extend  to  the  degree  of 
strength  required  to  establish  reasonable 
certainty  as  to  future  resulting  consequences. 
It  is  the  province  of  the  Jury  to  weigh  and 
determine  Its  value  as  proof.  The  evidence 
here  tended.  In  an  appreciable  degree,  to 
prove  the  ultimate  fact— that  is,  the  reason- 
able certainty  that  future  evil  consequences 
would  result  from  the  Injury— and  was  prop- 
erly admitted  for  the  consideration  of  the 
Jury;  It  being  its  function,  upon  a  considera- 
tion of  the  evidence  as  a  whole,  to  determine 
its  sufllclency  as  proof  of  the  ultimate  fact 
Its  competency  should  not  be  confounded 
with  Its  sufficiency;  nor  should  the  technical 
deQnitlon  of  words  constitute  a  controlling 
factor  in  determining  the  question  of  ad- 
missibility. But,  as  stated  In  Ballard  v. 
Kansas  City,  86  S.  W.  479,  110  Mo.  App.  391: 
"The  main  object  Is  not  to  draw  fine  distinc- 
tions based  upon  accurate  definitions  of  words, 
but  to  ascertain  the  real  idea  expressed." 
See,  also.  Block  v.  St  Ry.  Co.,  61  N.  W.  1101, 
89  Wis.  371,  27  L.  B.  A.  365,  46  Am.  St 
Rep.  849.  It  Is  often  Impossible  to  show  by 
positive  proof  whether  or  not  an  Impairment 
of  health  or  faculties  will  follow  as  a  result 
of  Injury.  Hence,  of  necessity,  in  determin- 
ing the  question,  courts  and  juries  must  rely 
upon  the  testimony  of  properly  qualified 
physicians  for  such  testimony  as  will  in  the 
minds  of  the  Jury  establish  the  fact  In  Issue 
to  a  reasonable  certainty.  Such  evidence  must 
be  clearly  distinguished  from  conjecture,  or 
that  which  merely  establishes  a  possibility 
of  future  trouble.  As  a  rule,  the  physician 
whose  opinion  Is  most  reliable  is  loath  to 
give  an  opinion  as  to  what  consequences  will 
or  will  not  follow  as  a  result  of  an  Injury 
In  a  certain  case,  but  at  the  same  time  will- 
ing, as  here,  to  state  the  result  of  his  own 
professional  experience  and  observations  in 
treating  cases  where  like  injuries  have  oc- 
curred, and  as  a  result  of  that  experience  say 
that  we  might  or  might  not  expect  like  re- 
sults to  follow  In  this  case.  Testimony  of 
duly  qualified  experts  which  shows  that  in  a 
majority  of  cases,  where  the  Injury  consists 
of  a  fracture  at  the  base  of  the  brain,  such 
injury  results  iu  future  epilepsy,  paralysis, 
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or  mental  deterioration,  tends  to  proTe  the 
reasonable  certainty  that  such  consequences 
win  follow  in  any  given  case  of  like  Injury. 

In  this  view  considered,  the  evidence,  while 
it  may  not  have  been  by  the  Jury  considered 
sufficient  proof,  nevertheless  tended  to  estab- 
lish to  a  reasonable  certainty  that,  notwith- 
standing the  apparent  recovery  of  the  plaintiff, 
she  would  in  the  future  suffer  from  the  effects 
of  the  Injury.  Dr.  Dukeman  testified  that  there 
was  some  danger  of  a  relapse,  and  gave  his 
reasons  for  so  stating.  That  after  apparent 
recovery  he  should  look  for  serious  results; 
that  In  the  majority  of  such  cases  he  would 
look  for  future  trouble;  that  In  a  majority 
of  such  cases  where  there  was  an  apparent 
complete  recovery  to  the  eye  of  a  doctor, 
convulsions,  paralysis,  or  othei'  conditions  of 
disease  followed  as  a  result  of  the  Injury; 
that  he  should  look  for  convulsions  in  a 
majority  of  such  cases.  Dr.  Bralnard  testi- 
fied that  epilepsy  and  mental  deterioration 
might  he  eitpected  to  follow  (not  that  they 
might  follow),  and  that  there  was  danger  of 
such  conditions. 

In  Peterson  v.  Chicago,  etc.,  Ry.  Co.,  39 
N.  W.  485,  38  Minn.  511,  and  Nichols  v. 
Brabazon,  69  N.  W.  342,  94  Wis.  549,  the 
court  held  that  questions  which  called  for 
the  opinion  of  the  witness  as  to  the  probability 
of  the  patient  recovering  was  not  subject 
to  the  objection  made  here;  the  court  In  the 
latter  case  observing:  "Certainly  the  effect  of 
the  whole  testimony  must  be  to  establish  to 
a  reasonable  certainty  that  the  effects  of  the 
injury  will  be  suffered  in  the  future."  In 
Block  v.  St.  Ry.  Co.,  61  N.  W.  1101,  89  Wis. 
371,  27  L.  R.  A.  365.  46  Am.  St  Rep.  849, 
a  question  asked  as  to  the  reasonable  proba- 
bility of  the  ultimate  recovery  was  sustained; 
the  court  saying:  "While  it  is  true  that  the 
whole  testimony  must  establish,  in  the  minds 
of  the  Jury,  more  than  a  mere  'reasonable 
probability,'  and  must  amount  to  proof  to  a 
'reasonable  certainty,'  this  ultimate  fact  is 
susceptible  of  proof  by  items  of  testimony 
which  do  not  separately  fully  establish  It." 
Mitchell  V.  Tacoma  Ry.  &  M.  Co..  43  Pac. 
528,  13  Wash.  5«0;  Ballard  v.  Kansas  City, 
supra;  Peterson  v.  Chicago,  etc.,  Ry.  Co.,  39 
N.  W.  485,  38  Minn.  511;  Filer  v.  N.  Y.  C. 
R.  Co.,  49  N.  Y.  42;  nallum  v.  Village  of 
Omro,  99  N.  W.  1051,  122  Wis.  337.  We 
have  carefully  examined  the  great  number 
of  authorities  submitted  by  counsel  for  ap- 
pellants. Many  of  them  relate  to  the  form 
of  Instructions  given  for  the  guidance  of  the 
Jury  where  damages  for  future  results  of 
injuries  were  sought.  Others  are  clearly 
distinguishable  from  the  case  at  bar.  In 
Lentz  V.  Dallas,  72  8.  W.  59,  96  Tex.  258,  an 
objection  was  sustained  to  an  abstract  ques- 
tion upon  the  ground  that  it  was  not  con- 
fined to  the  probable  effects  of  the  Injury. 
Yaeger  v.  Railway  Co.  (Cal.)  51  Pac.  190. 
falls  within  the  same  rule.  The  case  of 
Strohm  v.  Railroad  Co.,  96  N.  Y.  305,  has 
been  frequently  cited  In  support  of  the  propo- 


tlon  that  consequences  which  are  contlngoat, 
si)eculative  or  merely  possible  are  not  proper 
to  be  considered  in  ascertaining  the  amount 
of  damages  sustained  by  reason  of  personal 
injuries.  In  that  case  the  court  recognizes 
the  rule  that,  "to  entitle  a  plaintiff  to  re- 
cover present  damages  for  apprehended 
future  consequences,  there  must  be  such  a 
degree  of  probability  of  their  occurring  as 
amounts  to  a  reasonable  certainty  that  they 
will  result  from  the  original  Injury."  In  the 
Strohm  Case  the  questions  and  answers 
upon  which  the  court  based  Its  ruling  were: 
"You  said  It  [the  injury]  might  develop  int 
worse  signs  or  conditions?  What  do  yon 
refer  to?"  To  which  the  witness  answered: 
"A  patient  *  «  *  may  develop,"  etc. 
Both  question  and  answer  related  to  what 
conditions  might  develop,  not  to  conditions 
that  might  be  expected  to  develop,  as  a  re- 
sult. 

Neither  of  the  defendants  questioned  the 
right  of  plaintiff  to  recover  such  damages  as 
she  had  sustained  in  the  collision,  but  each 
contended  that  the  other  should  be  held 
responsible  therefor,  and,  with  the  view  of 
having  the  Jury  pass  upon  the  question,  the 
Los  Angeles  Railway  Company  asked  the 
court  to  instruct  the  Jury,  In  effect,  that  not- 
withstanding the  negligence  of  its  motorman 
in  driving  bis  car  upon  the  crossing,  still  if 
the  traction  motorman  could,  after  he  saw 
that  It  was  beyond  the  power  of  the  motor- 
man  of  the  Los  Angeles  Railway  car  to  avoid 
the  accident,  have,  by  proper  care,  prevented 
the  collision,  then  the  negligence  of  the  de- 
fendant Los  Angeles  Traction  Company  was 
the  proximate  cause  of  the  injury.  In  other 
words,  while  admitting  that  plaintiff's  injury 
resulted  from  the  collision  due  to  the  Joint 
or  concurrent  acts  of  negligence  of  defend- 
ants, she  must  be  confined  in  her  recovery 
for  such  damages  to  a  Judgment  rendered 
against  the  defendant  who  bad  the  "last 
clear  chance"  to  avoid  the  collision  and 
neglected  to  act  upon  it  Appellant  seeks  to 
apply  the  well-established  principle  that  "he 
who  last  has  a  clear  opportunity  of  avoiding 
the  accident,  by  the  exercise  of  proper  care 
to  avoid  injuring  another,  must  do  so."  Esrey 
V.  S.  Pacific  Co.,  103  Cal.  541.  37  Pac.  500. 
This  rule  is  only  applicable  to  cases  where 
the  defense  Is  based  upon  the  contributory 
negligence  of  plaintiff,  due  to  his  want  of 
care  in  placing  himself  in  a  position  of 
danger,  and  where  he  may,  notwithstanding 
his  negligence,  recover  from  a  defendant, 
who  by  the  exercise  of  proper  care  could 
have  avoided  the  injury.  We  are  unable  to 
perceive  why  this  rule  should  apply  to  plain- 
tiff, who  was  in  no  way  chargeable,  by  im- 
putation or  otherwise,  with  negligence,  nor 
are  we  referred  to  any  authority  which  sup- 
ports the  proposition.  Indeed,  all  the  au- 
thorities recognize  the  right  of  recovery 
against  either  or  both  of  the  defendants 
whose  concurring  acta  of  negligence  united  in 
prodacing  the  Injury.    1  Shearman  &  Red- 
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field  on  Neg.  p.  122;  1  Thompson  on  Neg.  p. 
75;  Doeg  V.  Cook,  126  Cal.  213.  58  Pac.  707, 
77  Am.  St.  Rep.  171;  Tompkins  v.  Clay  St. 
Ky.  Co..  66  Cat.  163,  4  Pac.  1165;  Pastene  v. 
Adams,  49  Gal.  87. 

Plaintiff,  liaving  a  right  to  recover  against 
either  or  both  defendants,  could  not,  while  in 
pnrsuit  of  her  rights,  be  Involved  In  a  liti- 
gation having  for  its  purpose  the  determina- 
tion of  questions  involving  the  respective 
rights  of  defendants  as  against  each  other. 

It  follows  that  the  orders  appealed  from 
must  be  affirmed;  and  it  is  so  ordered. 

We  concur:    ALLEN,  P.  J.;  TAGGART,  J. 

5  Cal.  App.  7M 

DILLON  V.  CROSS.     (Civ.  203.) 

(Court  of  Appeal,  First  District.  California. 
June  20,  1907.) 

1.  Pleaoing  —  Complaint  —  Sittb-icibnct— 
Failure  to  Demur— Effect. 

A  complaint  which  alleges  an  essentia]  fact 
only  Inferentially  or  as  a  conclusion  of  law  is 
Kood,  in  the  absence  of  a  demurrer  or  an  objec- 
tion to  evidence  offered  under  it. 

2.  Same— Aider  bt  Judgmeht— Complaint- 
Sufficiency. 

A  complaint  in  an  action  for  an  account- 
ing of  moneys  alleged  to  have  been  delivered  by 
plaintiff  to  defendant  In  trust,  which  alleges 
tfaat  plaintiff  handed  to  defendant  various  sums 
of  money  aggregating  a  specified  sum,  "to  be 
kept  deposited  and  invested  by  him"  for  plain- 
tiff, "and  to  be  returned  to  plaintiff  on  demand." 
and  that  defendant  deposited  of  the  sums  so  re- 
ceived in  trust  for  plaintiff  a  specified  sum  in  a 
bank,  sufficiently  alleges  the  existence  of  a  trust 
as  against  an  objection  raised  for  the  first  time 
after  judgment. 
8.  Same— Objecjtions— SuFFiciEHOT. 

A  demand  that  a  suit  for  an  accounting  of 
moneys  alleged  to  have  been  delivered  by  plain- 
tiff to  defendant  in  trust,  to  be  held  and  invest- 
ed for  plaintiff,  be  tried  by  a  jury,  is  not  suffi- 
cient to  point  out  a  defect  in  tlie  complaint 
arising  from  its  alleging  merely  inferentially  or 
ae  a  conclusion  of  law  the  existence  of  a  trust. 
4.  Limitation  of  Actions  —  Accrual  op 
Right  of  Action — Continuing  Trusts. 

Where  the  pleadings  and  the  evidence  estab- 
lished a  continuous  trust,  limitations  did  not 
commence  to  run  until  demand  and  a  refusal 
to  account  for  the  property  delivered  pursuant 
to  the  trust. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  83,  Limitation  of  Actions,  $S  506-510.] 
B.  Evidence— Sufficienct. 

Where  the  evidence  sustains  a  finding  for 
plaintiff  as  to  all  the  relief  demanded  by  him, 
it  is  sufficient  to  sustain  a  finding  awarding  re- 
lief only  in  part. 

6.  Limitation    op    Actions  —  Acoountino — 
Counterclaim. 

Where,  in  a  suit  for  an  accounting  of  mon- 
eys alleged  to  have  been  delivered  by  plaintiff  to 
defendant  in  trust,  to  be  held  and  invested  for 
plaintiff,  the  latter  testified  that,  at  a  time  de- 
fendant claimed  to  have  advanced  money  to 
plaintiff,  defendant  held  large  sums  of  money  be- 
longing to  plaintiff,  for  which  he  was  asking  de- 
fendant to  account,  the  right  of  defendant  to  re- 
.qnire  the  court  to  credit  the  amount  advanced 
by  him  to  plaintiff  could  not  be  defeated  by  lim- 
itations ;  Code  Civ.  Proc.  i  440,  providing  that, 
■where  cross-demands  have  existed  between  per- 
.sons  under  such  circumstances  that,  if  one  nad 
.sued  the  other,  a  counterclaim  could  have  been 
set  up,  the  two  demnnds  shall  be  deemed  com- 
'pensated  so  far  as  they  equal  each  other. 


Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  H.  Kerri- 
gan, Judge. 

Action  by  Patrick  F.  Dillon  against  I'at- 
rick  Dillon  continued  after  bis  death  against 
his  executor,  C.  W.  Cross.  From  a  judgment 
for  plaintiff,  and  from  an  order  denying 
a  motion  for  a  new  trial,  defendant  api)eal8. 
Judgment  modified  and  atfirmed,  and  order 
denying  motion  for  new  trial  affirmed. 

See  87  Pac.  379. 

C.  W.  Cross  and  Robert  Harrison,  for  ap- 
pellant. J.  F.  Riley  and  Crittenden  Thorn- 
ton, for  respondent 

HALL,  J.  Appeal  from  judgment  and 
order  denying  defendant's  motion  for  a  new 
trial.  Plaintiff,  Patrick  F.  Dillon,  brought 
this  action  against  Patrick  Dillon,  the  father 
of  plaintiff,  for  an  accounting  of  moneysi 
claimed  to  have  been  delivered  to  said  defend- 
ant by  plaintiff  in  trust  to  be  held  and  in- 
vested for  plaintiff,  and  for  general  relief. 
The  cau.se  was  tried,  and  judgment  rendered 
for  plaintiff,  during  the  lifetime  of  defend- 
ant, who  subsequently  dying,  the  executor  of 
his  last  will  was  substituted  as  party  defend- 
ant By  the  term  "defendant,"  when  uaed 
in  this  opinion,  we  refer  to  the  original  de- 
fendant 

The  action  was  tried  upon  the  Issues  raised 
by  the  amended  complaint  and  the  answer 
thereto;  no  demurrer  having  been  filed  to  the 
amended  complaint  Before  the  case  came 
on  to  be  tried  defendant  made  a  demand 
that  the  cause  be  tried  by  a  Jury;  but  the 
court,  taking  the  view  that  the  action  was 
one  In  equity,  refused  the  demand  for  a 
jury,  but  allowed  a  jury  as  advisory  to  the 
court  only,  and  made  findings  In  favor  of 
plaintiff,  and  gave  judgment  accordingly. 
Acting  upon  the  same  theory  as  to  the  nature 
of  the  action,  the  court  found  that  the  ac- 
tion was  not  barred  by  the  statute  of  limita- 
tions. Appellant  contends  that  the  court 
erred  In  refusing  a  jury  trial,  and  In  finding 
that  the  action  was  not  barred.  Whether 
the  court  erred  or  not  depends  upon  whether 
or  not  the  complaint  alleges  a  trust  by  de- 
fendant for  plaintiff. 

It  Is  Insisted  that  no  trust  Is  alleged.  Al- 
though It  is  alleged  that  plaintiff  banded  to 
defendant  various  sums  of  money,  aggregat- 
ing $2,.542,  "to  be  kept,  deposited,  and  In- 
vested by  him.  the  said  Patrick  Dillon,  for 
this  plaintiff,  and  to  be  returned  to  plaintiff 
on  demand,"  and  "that  the  said  defendant, 
Patrick  Dillon,  did  deposit  of  the  said  sums 
of  money  so  received  by  him  In  trust  for  this 
plaintiff  in  the  Hlbernia  Savings  &  Loan 
Society  in  the  City  and  County  of  San  Fran- 
cisco *  •  *  the  sum  of  about  $1,100,"  It 
is  contended  that  it  does  not  appear  from 
the  complaint  that  defendant  accepted  the 
money,  or  agreed  to  keep,  deposit,  or  Invest 
it  for  plaintiff.  It  certainly  is  not  all<*Red 
In  direct  terms  that  defendant  accepted  the 
money,  or  agreed  to  keep,  deposit,  or  invest 
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If  for  plaintiff,  and,  If  the  complaint  had  been 
attacked  by  demurrer,  it  must  have  been  held 
bad.  In  the  face  of  an  attack  by  demurrer, 
eapeclally  by  a  special  demurrer,  It  Is  not 
sufficient  that  essential  facta  be  alleged  infer- 
entlally  or  as  a  conclusion  of  law ;  but  such 
facts  must  be  directly  stated.  On  the  other 
hand,  it  has  been  uniformly  held  that,  in  the 
absence  of  a  demurrer  or  an  objection  to 
ofFered  evidence,  a  complaint  that  alleges  an 
essential  fact  only  Inferentlally  or  as  a  con- 
clusion of  law  is  good.  Russell  t.  Mixer,  42 
CaL  475;  Hill  v.  Haskln,  51  Cal.  175;  City 
of  Santa  Barbara  v.  Eldred,  108  Cal.  294, 
41  Pac.  410 ;  Kimball  v.  Richardson-Kimball 
Co.,  Ill  Cal.  386,  43  Pac.  1111;  Estate  of 
Behrens,  130  Cal.  416,  62  Pac.  603 ;  Cushing 
V,  Plres,  124  Cal.  663,  57  Pac.  572 ;  Penrose 
V.  Winter,  135  Cal.  289,  67  Pac.  772.  In  City 
of  Santa  Barbara  v.  Eldred,  supra,  the  com- 
plaint was  attacked  by  a  general  demurrer, 
which  was  overruled.  The  court  said :  "He 
now  specifies  a  great  many  alleged  defects 
In  the  complaint.  Many  of  them  ace,  in 
effect,  that  the  complaint  Is  ambiguous  or  an- 
certain.  Such  objections  cannot  be  reached 
by  general  demurrer.  Nor  can  the  other  ob- 
jections, which  merely  amount  to  criticisms 
upon  the  sufficiency  of  the  statement,  as  that 
the  essential  facts  appear  only  inferentlally, 
or  as  conclusions  of  law,  or  by  way  of  re- 
citals, prevail  on  such  demurrer.  There  must 
be  a  total  absence  of  some  material  fact  to 
justify  ns  in  sustaining  a  demurrer  of  this 
character." 

In  the  complaint  before  us,  after  alleging 
that  plaintiff  banded  to  defendant  moneys 
to  be  kept,  deposited,  and  invested  by  him, 
the  said  Patrick  Dillon,  for  plaintiff,  it  Is  al- 
leged that  defendant  did  deposit  in  a  bank 
$1,100  "of  the  said  sums  of  money  so  re- 
ceived by  him  in  trust  for  this  plaintiff." 
It  is  thus  Inferentlally  alleged  that  defend- 
ant received  the  money  In  trust  for  plain- 
tiff. In  paragraph  5  of  the  complaint  tlie 
money  is  repeatedly  referred  to  as  money 
held  in  trust  for  plaintiff  by  defendant.  It 
thus  appears  that  plaintiff  was  attempting  to 
charge  defendant  as  a  trustee ;  and  while  the 
complaint  is  uncertain  for  not  alleging  di- 
rectly what  is  alleged  Inferentlally.  It  is 
not  a  case  of  a  total  absence  of  allegations 
of  essential  facts  going  to  charge  a  trust. 
It  should  have  been  attacked  by  demurrer, 
when  it  doubtless  would  have  been  amended. 
The  mere  demand  that  the  case  be  tried  by 
a  jury  was  not  sufficient  to  point  out  the 
defect  now  complained  of,  and  the  court  was 
justified  in  treating  the  action  as  one  in 
equity,  and  defendant  was  not  entitled  to  a 
Jury  trial.  The  case  made  by  the  pleadings 
and  the  evidence  was  a  continuous  trust, 
and  the  statute  of  limitations  did  not  com- 
mence to  nm  until  demand  and  a  refusal 
to  account  for  the  money,  which  occurred 
shortly  before  the  action  was  begun.  Baker 
v.  Joseph,  16  Oal.  173. 

Appellant  concedes  that  the  evidence  sup- 


ports the  findings  save  In  one  respect  The 
court  found  that  as  to  money  delivered  by 
plaintiff  to  defendant  prior  to  the  2d  day 
of  December,  1892  (during  the  minority  of 
plaintiff),  defendant  never  relinquished  the 
right  he  had  thereto  by  reason  of  the  minor- 
ity of  plaintiff,  but  also  found,  as  to  the 
money  delivered  by  plaintiff  to  defendant 
subsequent  to  said  date,  that  the  same  was 
delivered  to  defendant  In  trust,  to  be  kept, 
invested,  and  deposited  for  plaintiff.  Appel- 
lant urges  that  the  only  evidence  of  any 
agreement  whereby  defendant  promised  or 
agreed  to  keep,  or  deposit,  or  invest  any  mon- 
ey for  plaintiff  was  of  an  agreement  entered 
into  In  1888.  He  argues  that  the  finding  of 
the  court  In  favor  of  defendant  as  to  the 
money  delivered  prior  to  piaintiCTs  major- 
ity necessarily  determines  that  the  evidence 
of  such  agreement  was  false,  and  that  as  a 
r^ult  no  evidence  Is  left  to  support  the  find- 
ing in  favor  of  plaintiff  aa  to  the  money  de- 
livered to  defendant  after  plaintiff's  ma- 
jority. In  other  words,  the  appellant  admits 
that,  if  the  court  had  found  in  favor  of  plain- 
tiff as  to  all  the  money  delivered  to  defend- 
ant, such  finding  would  have  been  supported 
by  the  evidence;  but,  because  the  court  In 
part  found  In  favor  of  defendant,  the  find- 
ing in  favor  of  plaintiff  cannot  stand.  We 
cannot  agree  with  this  contention.  It  re- 
quires too  nice  an  examination  Into  the  men- 
tal processes  by  which  the  trial  court  ar- 
rived at  its  conclusions.  If  the  evidence  was 
sufficient  to  sustain  a  finding  In  favor  of 
plaintiff  as  to  all  the  money  in  question.  It 
was  sufficient  to  sustain  such  finding  as  to  a 
part   thereof. 

This  disposes  of  the  principal  points  In  the 
case,  and  leaves  but  one  other  question  to  be 
considered.  Defendant  pleaded  In  his  an- 
swer, "by  way  of  counterclaim  and  other- 
wise," that  during  the  years  1900  and  1001 
"defendant  loaned,  gave,  and  intrusted  to 
the  said  plaintiff  various  sums  of  money, 
asrgregatlng.  to  wit,  f390,  none  of  which  sums 
have  been  returned  or  repaid  to  said  defend- 
ant." Upon  the  objection  of  plaintiff,  how- 
ever, the  court  struck  out  the  evidence  of 
defendant  tending  to  support  this  allega- 
tion, upon  the  theory,  apparently,  that  it  was 
a  counterclaim,  and  as  such  was  barred  by 
the  statute  of  limitations.  In  this  we  think 
the  court  erred.  The  plaintiff  claimed,  and 
had  testified,  that,  at  the  time  defendant 
claimed  to  have  advanced  money  to  plaintiff 
defendant  held  large  sums  of  money  belonging 
to  plaintiff,  for  which  he  was  asking  defend- 
ant to  account  In  this  action,  and  the  court 
was  then  engaged,  in  effect,  in  taking  an  ac- 
count between  these  parties.  If  defendant, 
during  the  existence  of  this  trust,  had  ad- 
vanced money  to  plaintiff,  either  out  of  the 
trust  moneys  or  out  of  bis  own  money,  the 
plainest  principles  of  justice  and  equity  re- 
quire that  In  such  accounting  he  should 
be  allowed  credit  therefor.  "When  cross- 
demands  have  existed  between  persons  under 
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such  circumstances  that,  If  one  had  brought 
an  action  against  the  other,  a  counterclaim 
could  have  been  set  up,  the  two  demandB 
shall  be  deemed  compensated  so  far  as  they 
equal  each  other.  •  •  •"  Code  Civ.  Proc. 
f  440. 

Plaintiff  at  the  oral  argument  stipulated 
In  open  court  that.  If  this  court  should  be 
of  the  opinion  that  the  evidence  should  hare 
been  allowed  we  might  order  such  a  modifi- 
cation of  the  judgment  as  should  give  the 
defendant  the  full  benefit  of  the  matter  iil- 
leged  and  attempted  to  be  proved.  The 
amount  alleged  by  defendant  to  have  been  by 
him  advanced  to  plaintiff  Is  $390.  The  court 
charged  defendant  with  Interest  at  varying 
rates  to  February  19,  1902,  and  from  that 
date  to  entry  of  Judgment  at  7  per  cent. 
With  the  aid  of  couns<;l  we  have  calculated 
the  Interest  on  $390  from  January  1,  1901, 
to  February  1,  1002,  at  3%  per  cent.,  the 
highest  rate  charged  against  defendant  up  to 
the  latter  date,  and  find  that  the  principal 
and  Interest  then  amounted  to  $405.85,  which, 
at  7  per  cent,  up  to  the  date  of  the  entry  of 
the  Judgment,  would  make  the  principal  and 
Interest  amount  to  $455.91. 

The  Judgment  is  therefore  modified,  by 
deducting  therefrom  the  sum  of  $4i5o.0l  as 
of  the  date  of  the  entry  thereof,  and,  as 
so  modified.  It  Is  affirmed;  and  the  order 
denying  the  motion  for  a  new  trial  Is  like- 
wise afllrmed. 

We  concur:  COOPER,  P.  J.;  KERRI- 
GAN, J. 


STATE  V.  CARMODY. 
(Supreme  Court  of  Oregon.    Aug.  20,  1907.) 

Criminal  Law— .TuniciAL  Notice. 

A  precinrt  bpiaie:  a  subdivision  of  a  county, 
net  off  and  established  bv  the  county  court  un- 
der B.  &  C.  Comp.  J!  27fi2,  with  power  in  that 
tribunal  to  biennially  change  its  boundaries, 
courts  cannot  take  judicial  notice  that  a  certain 
precinct  is  in  a  certain  town. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  705.] 

Appeal  from  Circuit  Court,  Marion  County : 
Geo.  H.  Burnett,  Judge. 

Henry  Carmody  appeals  from  a  conviction. 
Reversed,  and  new  trial  ordered. 

W.  H.  Holmes,  for  appellant.  John  H.  Mc- 
Nary,  Dist.  Atty.,  for  the  State. 

BEAN,  C.  J.  The  defendant  was  tried  and 
convicted  of  selling  Intoxicating  liquor  to 
one  Joe  lleennn  In  Iloreb  precinct.  In  Marlon 
county,  in  violation  of  an  order  of  the  county 
court  prohibiting  the  sale  of  such  liquor  In 
such  precinct,  made  In  pursuance  of  the 
provision  of  the  local  option  law  adopted  by 
the  people  June  (5,  1904.  The  proof  tended 
to  show  that  defendant  sold  Intoxicating  liq- 
uor to  the  person  named  in  the  information 
In  the  town  of  ({atcs.  Marion  county;  but 
there  Is  no  proof  that  Gates  Is  In  Iloreb  pre- 


cinct. The  court,  however,  assumed  to  know 
Judicially  that  such  Is  the  case,  and  so  In- 
structed the  Jury. 

This,  we  think,  was  error.  "Courts  will 
generally  take  notice,"  said  Greenleaf,  "of 
whatever  ought  to  be  generally  known  with- 
in the  limits  of  their  Jurisdiction."  1  Green- 
leaf  Bv.  (14th  Ed.)  {  6.  They  will,  therefore, 
know  Judicially  whatever  Is  established  by 
law  (B.  &  C.  Comp.  {  720),  and  as  a  conse- 
quence the  location  of  counties,  towns,  pre- 
c'ncts,  or  other  local  subdivisions,  so  far  as 
they  may  be  disclosed  by  public  statute  (16 
Cyc.  859;  17  Am.  &  Eng.  Ency.  [2d  Ed.]  911), 
but  not  where  such  local  subdivisions  have 
been  created  and  their  boundaries  established 
by  some  court,  board,  or  commission.  Thus 
a  court  will  not  Judicially  notice  a  county 
created  by  county  commissioners  under  a 
general  law  (Bucklnghouse  et  al.  v.  Gregg,  19 
Ind.  401),  or  a  township  formed  by  a  board 
of  cotmty  commissioners  (Bragg  et  al.  v. 
Board  of  Commissioners  of  Rush  County  et 
al.,  34  Ind.  405),  or  a  town  incorporated  un- 
der a  general  law  (City  of  Hopkins  v.  Kansas 
City,  St.  Joseph  &  Council  Bluffs  R.  R.  Co., 
79  Mo.  98),  or  that  an  Incorporated  town  Is 
within  a  certain  township,  the  boundaries  of 
which  were  established  by  the  county  court 
(Backenstoe  v.  Wabash,  St.  Louis  &  Pacific 
Ry.  Co.,  86  Mo.  492).  Horeb  precinct  is  a 
subdivision  of  a  county,  set  off  and  establish- 
ed by  the  county  court.  B.  &  C.  C!omp.  I 
2T62.  Its  boundaries  are  subject  to  change  by 
that  tribunal  biennially,  and  the  court  can- 
not take  Judicial  notice  of  such  boundaries 
at  any  given  time,  or  that  a  particular  town 
is  within  such  precinct.  These  are  matters 
of  fact,  and,  when  material,  should  be 
proved. 

Judgment  reversed,  and  new  trial  ordered. 


DAVIDSON  V.  COLUMBIA  TIMBER  CO. 

(Supreme  Court  of  Oregon.    Aug.  20,  1907.) 

1.  ArPEAi^FiLiNa    Tbanscbipt— Time  —  Ex- 
tension— Stipulation. 

The  time  fixed  by  law  for  the  filing  of  the 
transcript  on  appeal  cannot  be  extended  by 
stipulation  of  the  parties  without  an  order  of 
court  based  on  such  stipulation,  filed  before  the 
time  fixed  by  law  has  expired. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  2741.] 

2.  Same— Obdeb  Nunc  Pbo  Tunc. 

Where  no  order  was  granted  by  the  trial 
judge  on  a  stipulation  extending  the  time  for 
the  filing  of  a  transcript  on  appeal  until  after 
the  time  fixed  by  law  bad  expired,  the  court  had 
no  power  thereafter  to  grant  an  order  extending 
such  time  to  the  date  fixed  in  the  stipulation  by 
directing  that  the  same  be  entered  nunc  pro 
tunc  as  of  the  date  of  the  stipulation. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  ?  2741.] 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty;  Thomas  A.  McBrlde.  Judge. 

Action  by  E.  L.  Davidson  against  the  Col- 
umbia Timber  Company.    From  a  Judgment 
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for  plaintiff,  defendant  appeals.    On  motion 
to  dismiss.    Granted. 

J.  F.  Boothe,  for  appellant  T.  J.  Cleeton, 
for  respondent. 

PER  CURIAM.  On  November  3,  1906. 
plaintiff  recovered  judgment  against  defend- 
ant in  the  circuit  court  of  Columbia  county 
for  $2,400  and  costs.  Defendant  appealed, 
by  giving  notice  in  open  court  at  the  time  the 
judgment  was  rendered.  The  transcript  was 
not  filed  in  this  court  until  April  15,  1007. 
The  parties  stipulated  In  writing  for  an  or- 
der extending  the  time  until  that  date,  but 
no  order  of  the  court  was  made  in  accordance 
with  such  stipulation.  The  defendant  moves 
to  dismiss  the  appeal. 

The  filing  of  transcript  within  the  time 
allowed  by  law,  or  an  extension  thereof  which 
may  be  granted  by  tlie  trial  court  or  Judge 
thereof,  or  by  this  court  or  a  justice  thereof, 
within  the  time  allowed  to  file  such  tran- 
script, is  jurisdictional,  and  cannot  be  dis- 
pensed with  by  consent  of  the  parties;  nor 
can  the  court  permit  the  transcript  to  be 
filed  after  expiration  of  the  time,  whatever 
reasons  may  have  occasioned  the  neglect. 
Kelley  v.  Pike,  17  Or.  330,  20  Pac.  685;  Mc- 
carty T.  Wintler,  17  Or.  391,  21  Pac.  195; 
Nestucca  Road  Co.  v.  Landlngham,  24  Or. 
439,  33  Pac.  933 ;  Connor  v.  Clark,  30  Or.  .382, 
48  Pac.  364. 

The  defendant  produced  at  the  hearing  and 
asked  permission  to  file  a  certified  copy  of  an 
order  of  the  trial  court,  made  on  July  20, 
1907,  as  follows:  "It  appearing  to  the  court 
that  on  the  20th  day  of  March,  1907,  a  stipu- 
lation was  signed  by  the  plaintiff  and  defend- 
ant's attorneys  extending  the  time  in  which 
to  file  a  transcript  on  appeal  in  the  Supreme 
Court  until  April  15,  1907,  and  it  further 
appearing  that  no  order  was  entered  by  the 
court  at  that  time  upon  said  stipulation,  it  is 
now  ordered  that  the  time  in  which  to  file 
the  transcript  In  said  cause  in  the  Supreme 
Court  be  and  the  same  is  hereby  extended 
until  April  15, 1907,  and  it  is  further  ordered 
that  this  order  be  entered  on  the  journal  of 
this  court  as  on  March  20,  1907."  This  rec- 
ord does  not  show  that  an  order  enlarging  the 
time  was  In  fact  made  "within  the  time  al- 
lowed to  file  the  transcript."  It  recites  the 
stipulation  of  the  parties,  and  that  no  order 
was  entered  by  the  court  in  accordance  there- 
with, and  then  continues,  "It  is  now  (July 
20,  1907)  ordered  that  the  time  be  extended," 
etc..  clearly  indicating  a  previous  date,  but 
which  the  clerk  had  failed  to  enter  of  rec- 
ord, it  should  be  entered  as  of  the  date  when 
made.  If  an  order  extending  the  time  in 
which  to  file  the  transcript  had  actually  been 
made,  but  not  entered  of  record,  it  would  have 
been  proper  for  the  com-t  to  have  directed  an 
entry  nunc  pro  tunc  as  of  the  proper  date; 
but  It  had  no  authority  to  make  such  an  or- 
der after  the  time  for  filing  the  transcript 
had  expired,  and  direct  It  to  lie  entered  as  of 
a  previous  date.     An  extension  of  time  in 


which  to  file  a  transcript  must  be  secured 
before  the  time  has  expired.  Tallmadge  v. 
Hooper,  37  Or.  503,  61  Pac.  349,  1127. 

It  follows  that  we  have  no  alternative  but 
to  allow  the  motion;    and  it  Is  so  ordered. 


KRAUSE  V.  OREGON  STEEL  CO. 

(Supreme  Court  of  Oregon.    Aug.  20,  1907.) 

Appeai^^udgment  op  Scpbeme  Court— En- 
TBv— Jurisdiction  of  Trial  Court. 

Where,  after  findings  and  decree  by  the 
trial  court,  tlie  suit  was  appealed  and  tried 
anew  in  the  Supreme  Court  on  the  law  and  the 
facts,  and  the  Supreme  Court  rendered  its  own 
decree,  which  on  mandate  was  entered  in  the 
circuit  court  for  enforcement,  the  original  de- 
cree of  the  circuit  court  iiecame  functus  officio, 
and  the  decree  of  the  Supreme  Court  was  final, 
and  not  subject  to  modification  or  change  by  the 
circuit  court. 

Appeal  from  Circuit  Court,  Clackamas 
County;    Thomas  A.  McBrlde,  Judge. 

Action  by  August  Krause  against  the  Ore- 
gon Steel  Company.  From  an  order  denying 
an  application  to  recall  an  execution  and 
correct  the  decree,  defendant  appeals.  Af- 
firmed. 

S.  B.  Linthlcum,  for  appellant  C.  M. 
Idleiuan,  for  respondent. 

EAKIN,  J.  This  cause  was  tried  in  the 
lower  court  in  June,  1901,  and  appeal  taken 
from  the  decree  therein,   and  on  August  8. 

1904,  decree  was  rendered  in  this  court 
(Krause  v.  Oregon  Steel  Co.,  45  Or.  378,  77 
Pac.  833)  which,  upon  mandate,  was  entered 
in  the  lower  court.     Afterward,  on  May  12, 

1905,  the  defendant,  by  motion  and  aflldavits, 
applied  to  the  lower  court  to  have  an  execu- 
tion theretofore  issued  on  said  decree  re- 
called, and  for  an  order  interpreting  and  modi- 
fying, or  correcting,  said  decree  in  accordance 
with  equity  and  the  intention  of  that  court. 
The  lower  court  denied  the  motion,  for  the 
reason  that  it  was  without  jurisdiction  to  en- 
tertain it,  from  which  this  appeal  is  taken. 

Counsel  for  the  defendant  Insists  that  the 
lower  court  had  jurisdiction  to  hear  and  de- 
termine the  motion,  as  It  only  called  for  a 
correction  of  the  decree  of  that  court.  The 
vice  of  this  position  Is:  Counsel  assumes 
that,  as  the  decree  below  was  aflirmed  in 
this  court.  It  rests  now  upon  the  original  de- 
cree entered  by  the  lower  court;  but  it  is  not 
now  the  decree  of  the  lower  court  except 
for  purposes  of  enforcement.  The  oases 
cited  by  counsel  for  defendant  In  support  of 
Its  motion  only  discuss  the  powec  of  the 
court  over  Its  judgments  after  the  adjourn- 
ment of  the  term  at  which  they  were  ren- 
dered, viz.,  corrections  of  clerical  errors  and 
nunc  pro  tunc  entries  to  make  the  judgment 
conform  to  that  pronounced  by  the  court; 
but  they  can  have  no  application  in  such  a 
case  as  this,  and  are  not  authority  as  to 
tlie  power  of  the  circuit  court  to  modify  a 
decree  of  the  Supreme  Court  which,  upon 
mandate,  Is  entered  there. 
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In  Welch  T.  Keene,  21  Pac.  25,  8  Mont 
305,  cited  by  defendant,  the  appeal  was  dis- 
missed, which  left  the  oriKlnal  decree  ren- 
dered in  the  court  below  the  decree  la  the 
case  unaffected  by  the  appeal,  and  Is  there- 
fore not  In  point  Elliott,  App.  Procedure,  i 
576.  says:  "No  modification  of  the  judgnient 
or  decree  diret'ted  by  the  appellate  tribunal 
can  be  made  by  the  trial  court  No  provi- 
sion can  be  Ingrafted  upon  It,  nor  can  any 
be  taken  from  It"  And  in  section  570,  In 
8i>eaklng  of  affirmance  of  Judgments  at  law, 
he  says:  "This  confirmation  operates  to 
a  limited  extent  as  a  merger,  inasmuch  as 
It  concludes  the  trial  court  and  the  parties, 
and  absolutely  precludes  them  from  modify- 
ing or  abrogating  the  Judgment  affirmed. 
The  authority  of  the  trial  court  as  to  all 
matters  involved  In  the  appeal  and  adju- 
dicated by  the  Judgment  there  rendered  Is  at 
an  end." 

In  the  case  at  bar,  after  findings  and  de- 
cree by  the  lower  court,  the  suit  was  ap- 
pealed, and  the  cause  tried  anew  here  upon 
the  law  and  facts.  This  court  rendered  its 
own  decree  thereon,  which,  upon  mandate 
of  this  court  was  entered  in  the  lower  court 
for  enforcement,  and  the  original  decree  ren- 
dere<l  by  the  circuit  court  thereby  became 
functus  officio ;  and  the  decree  of  this  court  is 
final,  and  not  within  the  power  of  the  low- 
er court  to  change  or  modify. 

Therefore  the  lower  court  was  without  Ju- 
risdiction to  entertain  the  motion,  and  the 
order  denying  it  is  affirmed. 


WILLIAMS  et  al.  (LEONARD,  Intervener),  v. 

COMMERCIAL  NAT.  BANK  OF 

PORTLAND  et  al. 

(Supreme  Court  of  Oregon.    Aug.  20,  1907.) 

Limitation  of  Actions— .\ccrual  of  Cause 

OF  Action— Cheditors'  Svit. 

Where  a  corporation  made  a  transfer  to  de- 
fendant, valid  as  between  tliem  and  only  cod- 
Btructively  fraudulent  as  to  plaintiffs,  creditors 
of  the  corporation,  because  it  deprived  It  of 
means  to  pay  its  debts,  plaintiffs'  remedy  against 
dpfpndnnt,  wliicli  is  rauitable,  is  not  primary: 
but  judgment  against  the  corporation  and  execu- 
tion thereon  returned  nulla  bona  are  prere<jui- 
sites  to  its  suit  against  defendant  so  that  limita- 
tions against  the  suit  commence  to  run,  not 
from  the  time  of  the  transfer,  or  even  from  the 
time  of  plaintiffs'  discovery  of  the  property,  but 
only  from  the  return  of  the  execution  nulla 
bona. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  3.%  Limitation  of  Actions,  §  33G.] 

On  motion  for  rehearing.     Denied. 
For  former  report,  see  90  Pac.  1012. 

EAKIN,  J.  By  the  motion  for  a  rehear- 
ing defendant  Insists  that,  as  plalutlfls  are 
not  seeking  to  be  subrogated  to  the  right  of 
defendant  bank,  biit  are  proceeding  upon  a 
liability  in  their  own  favor,  they  need  not 
reduce  their  claims  to  Judgments  against  the 
defendant  bank,  but  may  bring  suit  against 
the  defendant  company  directly,  and  there- 


fore the  statute  of  limitations  commenced  to 
run  from  the  time  of  the  taking  over  the  prop- 
erty of  the  defendant  bank.  In  the  opinion 
we  have  treated  this  transfer  as  a  valid  one 
between  the  defendant  bank  and  defendant 
company,  and  only  constructively  fraudulent 
as  to  plalntiirs.  because  it  deprived  defend- 
ant bank  of  the  means  with  which  to  pay 
its  debts,  and  the  remedy  of  the  plaintiffs  Is 
not  In  the  right  of  defendant  bank,  but  m 
their  own  right,  by  reason  of  the  equitable 
lien  existing  in  favor  of  the  creditors  of  the 
corporation  bank.  This  Is  fully  discussed  In 
the  opinion. 

Counsel  cite  authorities  In  the  motion  to 
the  effect  that,  where  plaintiffs'  remedy  Is 
primary  and  direct,  the  creditor  need  not 
procure  Judgment  and  return  of  execution 
before  suing  the  transferee,  but  may  bring 
suit  in  the  first  instance  against  It  But 
these  are  cases  In  which  the  primary  lia- 
bility Is  created  by  statute,  and  are  there- 
fore not  In  point  We  believe  that  Case  v. 
Beauregard,  101  V.  S.  (i88,  691,  25  L.  Ed.  1004, 
states  the  rule  correctly,  viz.:  "Whenever  a 
creditor  has  a  trust  In  his  favor,  or  a  iien 
upon  property  for  the  debt  due  him,  he  may 
go  Into  equity  without  exhausting  legal  pro- 
cesses or  remedies.  *  •  •  Indeed,  In  those 
cases  in  which  it  has  been  held  that  obtam- 
ing  a  Judgment  ajid  Issuing  an  execution  Is 
necessary  before  a  court  of  equity  can  be 
asked  to  set  aside  fraudulent  dispositions  of 
a  debtor's  property,  the  reason  given  Is  that 
a  general  creditor  has  no  Hen;  and,  when 
such  bills  have  been  sustained  without  a 
Judgment  at  law.  It  has  been  to  enable  the 
creditor  to  obtain  a  lien,  either  by  Judgment 
or  execution.  But  when  the  bill  asserts  a 
lieu,  or  a  trust  and  shows  that  it  can  be 
made  available  only  by  the  aid  of  a  chancel- 
lor, It  obviously  makes  a  case  for  his  Inter- 
ference." But  In  the  case  at  bar,  although 
the  cre<lltor  has  an  equitable  lien,  it  is  not 
specific,  and  he  has  no  remedy  upon  it  if  the 
debtor  has  property  subject  to  execution,  and, 
as  said  In  Case  v.  Beauregard,  supra:  ''In 
some  cases,  also,  such  an  averment  (of  Judg- 
ment and  execution  returned)  is  necessary  to 
show  that  the  creditor  has  a  Hen  upon  the 
property  he  seeks  to  subject  to  the  payment 
of  his  demand."  And  that  Is  the  case  here. 
This  equitable  lien  is  not  available  to  the 
creditor  until  he  has  disclosed  that  the  debtor 
Is  insolvent;  and,  further,  one  of  the  first 
requisites  In  maintaining  a  creditors'  bill  la 
that  the  creditor  has  established  bis  claim  or 
debt  by  Judgment  at  law.  12  C.vc.  9.  This 
court  has  frequently  held  that  the  debt  can- 
not be  litigated  In  equity,  but  before  the  cred- 
itor can  maintain  such  suit  he  must  reduce 
his  claim  to  Judgment  at  law.  Fleischner  v. 
Bank  of  McMlnnvllle,  36  Or.  553,  54  Pnc.  8»*, 
60  Pac.  «03,  61  Pac.  .S4.5.  This  was  not  a  debt 
for  which  the  defendant  company  was  pri- 
marily liable,  nor  may  the  plaintiffs  look  pri- 
marily to  this  lien.     This  right  is  upon  a 
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liability  dependent  ui)on  whether  the  defend- 
ant bnnk  Is  without  property  avaih\ble  to 
plaintiffs. 

Upon  the  statement  of  facta  In  this  com- 
plaint, plaintiffs  had  no  standing  witliout  the 
allegation  of  judgment  and  execution  re- 
turned nulla  bona  against  defendant  bank. 
D.  A.  Tomplcins  Co.  y.  Catawba  Mills  (C.  C.) 
82  Fed.  780.  We  understand  that  the  case  of 
Taylor  v.  Bowlier,  111  U  S.  110,  4  Sup.  Ct. 
397,  28  L.  Kd.  308,  is  directly  in  point  upon 
this  question.  In  that  case,  prior  to  1807,  the 
Insurance  company  had  wrongfully,  as  to 
creditors,  made  a  division  of  a  portion  of  its 
property  among  stoclcholders,  and  afterward 
surrendered  Its  charter.  Bowlcer  obtained 
judgment  on  April  4,  1808,  against  the  in- 
surance company  upon  a  suit  commenced 
prior  to  the  surrender  of  the  charter.  Ex- 
ecution was  returned  nulla  bona  July  8,  1808, 
and  on  April  11,  1874,  being  more  than  six 
years  after  the  judgment,  but  less  than  six 
years  from  the  return  of  execution,  Bowker 
commenced  this  suit  to  reach  property  in  the 
bands  of  the  defendants,  received  by  them 
prior  to  the  surrender  of  the  Insurance  com- 
pany's charter;  and  It  was  held  that  judg- 
ment and  execution  were  essential  to  Bow- 
ker's  remedy  against  defendants  to  reach 
equitable  assets,  regardless  of  the  statute, 
which  dispensed  with  a  return  of  the  execu- 
tion. Although  the  question  was  not  raised 
In  Bartlett  v.  Drew,  57  N.  Y.  587,  cited  in 
the  opinion.  It  Is  held  that,  before  there  is  a 
remedy  to  follow  the  equitable  Hen  of  a  cred- 
itor upon  the  assets  of  a  corporation,  the 
legal  remedy  must  be  exhausted.  In  Cbrlsten- 
sen  ▼.  Quintard,  30  Hun.  (N.  Y.)  334,  the 
bridge  company  distributed  to  Its  stockhold- 
ers. Including  Quintard,  a  large  amount  of 
mortgage  bonds  without  consideration.  Plain- 
tltr  recovered  judgment  for  his  debt  against 
the  defendant  company,  and  had  execution 
returned  nulla  bona,  and  he  brought  this  suit 
against  defendant  to  recover  the  value  of  said 
bonds  received  by  him.  Defendant  insisted 
on  the  statute  of  limitations,  claiming  that.  If 
the  debtor  was  barred,  defendant  also  was 
barred.  The  court  holds  that  plaintlfrs  right 
does  not  depend  upon  the  right  of  the  bridge 
company  to  recover  from  the  defendant,  but 
upon  his  own  right  to  enforce  the  creditor's 
equitable  lien  upon  the  assets  of  the  cor- 
poratlon,  and  that  his  remedy  does  not  arise, 
or  the  statute  begin  to  run,  until  judgment 
and  return  of  execution,  citing  Bartlett  v. 
Drew,  supra,  ScovlU  v.  Thayer,  105  U.  f 
14S,  26  Ic.  Ed.  968,  and  Taylor  t.  Bowker,  111 
U.  S.  UO,  4  Sup.  Ct.  397,  28  L.  Ed.  368. 

The  foundation  of  the  proceeding  by  a 
creditor  to  follow  the  proi>erty  of  an  Insol- 
vent corporation  in  the  hands  of  a  third  party 
to  not  Identical  with  such  a  proceeding  to 
reach  proi)crty  of  an  insolvent  Individual 
fraudulently  conveyed.  The  authorities  clear- 
,  ly  maintain  n  distinction.  The  quotation  in 
ttae  opinion  from  10  Cyc.   1205,  which  was 


prepared  by  Seymour  D.  Thompson,  author 
of  Thompson  on  Corporations,  we  think 
states  the  law  correctly  as  gathered  from  the 
cases.  In  Clapp  v.  Peterson,  104  III.  26,  31, 
the  corporation  had  bought  In  its  own  stock, 
giving  in  exchange  therefor  certain  city  lots, 
and  the  creditor,  after  the  judgment  obtained 
and  execution  returned  nulla  bona,  brought 
suit  against  the  former  stockholder  to  follow 
the  proi)erty  so  conveyed  by  the  corporation. 
The  court  say:  "We  see  nothing  to  show  that 
the  transaction  In  the  present  case  was  not 
In  good  faith,  that  there  was  any  element  ot 
fraud  about  It,  or  that  there  was  anything 
in  the  aiipareat  condition  of  the  company  to 
interfere  with  the  making  of  the  exchange 
that  was  had.  It  Is  only  as  injuriously  af- 
fecting the  Interests  of  creditors,  we  think, 
that  the  transaction  can  be  questioned,  and 
It  Is  in  that  view  that  it  must  be  considered 
and  passed  upon.  In  Sanger  v.  Upton,  91 
U.  S.  00,  23  L.  Ed.  220,  It  is  laid  down:  'The 
capital  stock  of  an  incorporated  company  is  a 
fund  set  apart  for  the  payment  of  its  debts. 
It  Is  a  substitute  for  the  personal  liability 
which  subsists  in  private  copartnerships. 
When  debts  are  Incurred,  a  contract  arises 
with  the  creditors  that  It  shall  not  be  with- 
drawn or  applied,  otherwise  than  upon  tnelr 
demands,  until  such  demands  are  satisfied. 
The  creditors  have  a  lien  upon  It  In  equity. 
If  diverted,  they  may  follow  It  as  far  as  It 
can  be  traced,  and  subject  It  to  the  payment 
of  their  claims.' "  Therefore  we  conclude 
that  although  the  plaintiffs  are  not  suing  in 
the  right  of  the  defendant  bank,  but  In  their 
own  right  to  follow  the  property  of  a  corpo- 
ration under  this  equitable  lien,  yet  they  can- 
not pursue  that  remedy  until  the  claims  have 
been  reduced  to  judgment  and  the  Insolvency 
of  the  defendant  bank  Is  disclosed;  and  the 
statute  of  limitations  will  run  not  from  the 
time  of  the  discovery  by  the  plaintiffs  of  the 
transfer  of  the  property,  but  from  the  time 
that  they  are  in  a  position  to  Institute  the 
suit,  viz.,  from  the  date  of  the  return  of  the 
execution  nulla  bona. 
Motion  for  rehearing  Is  denied. 


STATE  V.  LUPER. 
(Supreme  Court  of  Oregon.    Aug.  20,  1907.) 

1.  Cbtuinai.  Law — Continuance. 

In  a  trial  for  perjury  in  sw«iring  to  the 
complaint  upon  which  defendant  procured  a  di- 
vorce, there  was  no  abuse  of  discretion  in  deny- 
ing a  continuance  until  the  wife's  npplioatiou  to 
open  the  decree  could  be  disposed  of;  the  mani- 
fest purpose  being  to  ubtaiu  delay  until  by  the 
opening  of  the  decree  the  marriaRC  relation 
should  be  restored,  thus  disqualifying  her  to 
testify  against  him. 

I  EM.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law.  §  1311.] 

2.  WlTNESSKS  — HU.SBANO   AND    WlFB  —  COM- 

MVNU'ATIONS. 

B.  &  C.  Coinp.  §  724,  providin<T  that  neither 
hnsbitnd  nor  wife  inny  l)e  examined,  during  the 
marriage  or  afterwards,  ns  to  any  communica- 
tion made  by  the  one  to  the  other,  is  inapplica* 
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ble  in  a  criminal  trial ;  and,  !n  a  trial  for  per- 
jury in  swearing  to  a  complaint  upon  which 
defendant  obtained  a  divorce  for  the  wife's  al- 
hgfd  desertion  of  him,  he  could  testify  concern- 
in);  statements  made  to  him  during  the  marriage 
respecting  her  intent  to  desert  him. 

-Appeal  from  Circuit  Court,  Marlon  County ; 
Geo.  H.  Burnett,  Judge. 

T.  J.  Luper  was  convicted  of  perjury,  and 
lie  appealB.    Reversed  and  new  trial  ordered. 

In  July,  1006,  the  defendant  commenced  a 
suit  for  divorce  against  his  TVlfe,  Lizzie  R. 
Luper,  In  department  No.  2  of  the  circuit 
court  for  Marlon  county,  alleging  that  she 
deserted  him  in  1004  without  cause  or  prov- 
ocation and  against  his  will  and  consent, 
and  had  continued  her  desertion  ever  since. 
Service  of  summons  was  had  upon  her  by 
publication,  and,  as  she  did  not  appear  with- 
in the  time  required,  her  default  was  regu- 
larly entered,  and  after  trial  a  decree  of  di- 
vorce was  rendered  as  prayed  for  In  the  com- 
plaint A  short  time  thereafter  Mrs.  Luper 
learned  of  the  decree,  and  Immediately  came 
to  Oregon  and  caused  the  arrest  of  defend- 
ant for  perjury  In  swearing  to  the  complaint, 
and  at  the  same  time  she  made  an  applica- 
tion to  open  the  decree,  on  the  ground  that 
she  had  a  meritorious  defense  to  the  suit  and 
had  never  received  a  copy  of  the  complaint 
or  summons.  Fending  her  application  to 
open  the  decree,  the  district  attorney  filed  an 
Information  in  department  No.  1  of  the  cir- 
cuit court  for  Marlon  county  against  defend- 
ant, charging  him  with  perjury  in  verifying 
the  complaint  In  the  divorce  suit.  When  the 
application  to  open  the  decree  came  on  for 
bearing  In  department  No.  2,  defendant,  by 
bl8  attorneys,  appeared  and  consented  to  the 
allowance  of  such  motion;  but  the  district 
attorney  interposed,  and  on  bis  suggestion 
the  court  declined  to  make  the  order,  but  took 
the  matter  under  advisement.  The  defendant 
thereupon  moved  for  a  postponement  of  the 
criminal  case  imtil  his  wife's  application  to 
open  the  decree  In  the  divorce  suit  could  be 
disposed  of;  but  this  motion  was  denied,  and 
the  defendant  tried  and  convicted.  From  a 
Judgment  sentencing  him  to  the  penitentiary, 
he  appeals,  assigning,  among  other  errors,  the 
overruling  of  his  motion  for  a  continuance 
and  refusal  of  the  trial  court  to  permit  him 
to  testify  as  to  statements  made  to  blm  by 
bis  wife  regarding  her  Intention  to  desert 
blm. 

W.  H.  Holmes  and  Carey  F.  Martin,  for  ap- 
pellant John  H.  McNary,  DIst  Atty.,  for 
respondent 

BEAN,  C.  J.  (after  stating  the  facts). 
There  was  no  abuse  of  discretion  In  denying 
the  motion  for  a  continuance.  The  applica- 
tion therefor  did  not  set  out  a  single  fact  to 
entitle  defendant  to  a  postponement.  Its 
manifest  purpose  was  to  8e<!nre  a  delay  un- 
til the  decree  theretofore  granted  In  the  di- 
vorce suit  could  be  set  aside,  and  the  relation 
of  husband  and  wife  between  defendant  and 


Mrs.  Lnper  restored,  thus  disqualifying  her 
from  testifying  against  him  In  the  criminal 
action  without  his  consent.  Certainly  sucb 
a  state  of  facta  did  not  entitle  him  to  a  con- 
tinuance as  a  matter  of  right.  Whether  the 
ends  of  Justice  would  have  been  subserved 
thereby  was  a  question  for  the  trial  court, 
and  with  its  conclusion  we  must  decline  to 
Interfere. 

While  the  defendant  was  on  the  stand,  tes- 
tifying In  his  own  behalf,  his  counsel  offered 
to  Interrogate  htm  concerning  statements 
made  to  him  by  his  wife  during  the  marriage 
regarding  her  Intention  to  desert  him;  but 
the  court,  on  the  objection  of  the  state,  re- 
fused to  allow  him  to  do  so,  for  the  reason 
that  evidence  of  any  communications  between 
defendant  and  hts  former  wife,  during  their 
marriage,  was  Incompetent.  Section  724  of 
the  Civil  Code  provides  that  a  husband  and 
wife  cannot  be  examined,  during  the  mar- 
riage or  afterwards,  as  to  any  communica- 
tions made  by  the  one  to  the  other.  Whether 
this  section  Includes  nil  communications  be- 
tween husband  and  wife,  or  only  such  as  are 
confidential,  It  Is  not  necessary  now  to  con- 
sider, because  It  does  not  apply  to  criminal 
prosecutions.  State  v.  McGrath,  35  Or.  109, 
57  Pac.  321.  The  Criminal  Code  is  complete 
within  itself  as  to  the  competency  of  the  hus- 
band or  wife  to  testify  in  criminal  prosecu- 
tion against  tbe  other,  and  contains  no  pro- 
vision governing  the  proof  of  communications 
made  by  the  one  to  the  other.  It  simply  pro- 
vides that  when  a  husband  Is  tbe  party  ac> 
cused  the  wife  shall  be  a  competent  witness, 
and  when  the  wife  is  the  party  accused  tbe 
husband  shall  be  a  competent  witness;  but 
neither  shall  be  compelled  or  allowed  to  tes- 
tify, unless  by  the  consent  of  both,  except  In 
cases  of  personal  violence  (B.  &  C.  Comp.  | 
1401),  leaving  tbe  question  of  the  competency 
of  their  testimony  either  during  or  after  the 
marriage  to  be  determined  by  the  common 
law.  It  is  a  rule  of  law,  founded  upon  pub- 
lic policy,  the  object  of  which  is  to  secure 
domestic  happiness  and  tranquility,  that  "all 
confidential  communications  between  bus- 
band  and  wife,  and  whatevar  comes  to  tbe 
knowledge  of  either  by  reason  of  the  hallow- 
ed confidence  which  that  relation  Inspires, 
cannot  be  afterwards  divulged  in  testimony" 
(Greenl.  Ev.  {  337),  even  after  the  marriage 
is  dissolved  by  death  or  divorce. 

But  the  rule  which  renders  incompetent 
proof  of  communications  between  husband 
and  wife,  like  that  which  preserves  inviolate 
communications  between  attorney  and  client. 
Is  subject  to  some  exceptions  dictated  by 
natural  Justice,  and  among  these  Is  that 
whenever  It  becomes  necessary  to  disclose 
such  communications,  in  order  to  protect  tbe 
personal  rights  or  liberty  of  the  party  to 
whom  tliey  were  made,  be  Is  relieved  from 
the  obligation  of  secrecy  which  the  law  oth- 
erwise imposes.  Thus,  when  a  disclosure  of 
communications  by  a  client  to  his  attorney 
is  nect'ssaO'  to  protect  the  personal  rights  of 
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the  attorney,  aa  Mr.  Justice  Selden  setb,  "he 
must  of  necessity  and  In  reason  be  exempted 
from  the  obligation  of  secrecy."  Rochester 
City  Bank  and  Lester,  Agt.,  t.  Snydam  and 
Others,  6  How.  Praa  264 ;  Mitchell  et  al.  t. 
Bromgerger,  2  Nev.  84S,  90  Am.  Dec.  560. 
Also,  In  a  trial  of  a  husband  for  homicide.  It 
Is  competent  for  defendant  to  testify  that  his 
wife  told  him,  Immediately  before  the  shoot- 
ing, that  the  deceased  bad  threatened  to  kill 
him.  Shepherd  t.  Commonwealth,  86  8.  W. 
191,  119  Ky.  93L  And  other  similar  cases 
will  readily  suggest  themselvee  upon  a  mo- 
ment's thought 

Now  in  this  case  defendant  was  on  trial 
tor  perjury  In  swearing  that  his  wife  had  de- 
serted him.  The  truth  of  this  oath,  or  that 
it  was  honestly  made,  may  have  depended 
largely,  if  not  entirely,  upon  the  declarations 
the  wife  made  to  him  concerning  her  inten- 
tion and  characterizing  her  acts.  It  would 
be  a  hard  and  unjust  rule  to  deny  him  the 
right  to  protect  his  personal  liberty,  and  we 
think  the  law  does  not  require  ns  to  so  hold, 
by  giving  such  declarations  in  evidence. 

Judgment  reversed,  and  new  trial  ordered. 


(BO  Or.  1) 


STATE  V.  OARMODT.* 


(Supreme  Court  of  Oregon.    Aug.  20,  1907.) 

1.  Intoxicatiho  Liquobs  —  LOCAI.  Optioh— 
Pbima  Facic  Evidenct. 

Under  Local  Option  Law  (Laws  1905,  ik 
47,  c  2),  {  10,  providing  that  the  order  of  the 
county  court  declaring  the  result  of  an  election 
under  the  act  and  prohibiting  the  sale  of  In- 
toxicating liquors  within  the  prescribed  territory 
"shall  be  held  to  l>e  prima  facie  evidence  that  all 
the  provisions  of  the  law  have  been  complied 
with  in  giving  notice  of  and  holding  such  elec- 
tion, and  in  counting  and  returning  the  votes 
and  declaring  the  result  thereof,"  such  order  is 
prima  facie  evidence  of  the  legality  of  all  pre- 
vious proceedings  In  the  matter  of  the  election, 
80  that  It  Ii  unnecessary,  on  a  prosecution  for 
a  sale  in  violation  of  the  act,  to  allege  or  prove 
that  a  valid  election  was  held,  or  that  a  ma- 
jority of  the  voters  was  in  favor  of  prohibition, 
otherwise  than  to  allege  and  produce  such  order. 

2.  CaiMiNAi,  Law— EvmKNCB — Bixb— Iwtoxi- 
OATiRo  Qualities— JuDiciAi-  Notice. 

A  charge  of  unlawfully  selling  intoxlcatlnc 
liquor  is  sustained  by  proof  of  sale  of  "l>eer, 
without   any   further  description   or   testimony 
that  It  was  Intoxicating. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  }  716.] 

8.  Samb— Aiding  awd  Abettino. 

An  Instruction,  on  a  prosecution  for  an  ille- 
gal sale  of  intoxicating  liquors,  tliat  defendant 
would  be  guilty  if  he  aided  or  assisted  B.  in  ef- 
fecting the  sale  in  violation  of  law,  is  not  error; 
B.  &  C.  Comp.  {  2153.  declaring  one  who  aids 
and  al>ets  in  the  commission  of  a  crime  to  be  a 
principal. 

Appeal  from  Circuit  Conrt,  Marion  Coun- 
ty;  Geo.  H.  Burnett,  Judge. 

Heniy  Carmody  appeals  from  a  conTlction. 
Affirmed. 

On  October  6,  1906.  the  district  attorney  of 
the  Third  Judicial  district  filed  In  the  dr- 
cnit  court  for  Marion  county  an  information 
charging  defendant  with  the  crime  of  selling 
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intoxicating  liqoors.  The  material  parts  of 
the  Information  are  as  follows:  "That  at 
the  general  election  held  in  the  county  of 
Marlon,  state  of  Oregon,  on  the  4th  day  of 
June,  1906,  the  question  whether  there 
should  be  prohibition  of  the  sale  of  Intoxi- 
cating liquor  for  beverage  purposes  for  Horeb 
precinct  Marlon  county,  state  of  Oregon,  was 
submitted  to  the  legal  voters  of  said  pre- 
cinct county,  and  state,  and  then  and  there 
duly  determined  by  a  majority  of  the  legal 
voters  of  said  precinct  at  said  election  In 
favor  of  prohibition,  and  that  the  sale  of 
intoxicating  liquor  should  be  prohibited  in 
said  precinct  That  thereafter,  on  the  15th 
day  of  Jane,  1906,  the  county  court  of  Marlon 
county,  state  of  Or^^on,  duly  made  and  en- 
tered of  record  an  order  declaring  the  re- 
sult of  said  vote  and  absolutely  prohibiting 
the  sale  of  intoxicating  liquors  as  a  beverage 
in  said  Horeb  precinct  as  a  whole,  and  de- 
claring It  to  be  unlawful  to  sell,  exchange, 
or  give  away  any  Intoxicating  liquor  for 
beverage  purposes  within  said  Horeb  pre- 
cinct until  such  time  as  the  qualified  voters 
therein  by  a  majority  vote  declared  other- 
wise. That  thereafter,  to  wit,  on  the  2d 
day  of  September,  1906,  in  the  precinct  of 
Horeb,  county  of  Marlon,  state  of  Oregon, 
Henry  Carmody,  then  and  there  being,  did 
then  and  there  wrongfully  and  oniawfully 
sell  and  give  to  one  Royal  Shaw  and  Wil- 
liam Qulnn  jointly  six  bottles  of  intoxicat- 
ing liquor,  of  the  value  of  $1.60,  with  an  in- 
tent and  purpose  then  and  there  had  by  him, 
the  said  Henry  Carmody,  of  evading  the  pro- 
visions of  the  local  option  law  of  the  state 
of  Oregon,  proposed  by  the  people  of  hiltia- 
tire  and  enacted  by  the  people  of  the  state 
of  Oregon  by  a  majority  of  the  votes  cast 
thereon  at  the  general  election  held  in  said 
state  on  the  6th  day  of  June,  1904,  contrary 
to  the  provisions  of  said  law  in  such  oaseB 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Oregon." 

A  demurrer  to  the  Information  was  filed  on 
the  grounds:  (1)  That  it  does  not  state  facta 
sufficient  to  constitute  a  crime;  (2)  that  It 
does  not  show  any  violation  of  the  law  by 
defendant;  (8)  that  it  does  not  show  that 
the  question  of  prohibition  In  Horeb  precinct 
was  submitted  to  the  legal  voters  of  such  pre- 
cinct; (4)  that  It  does  not  show  that  the 
legal  voters  of  snch  precinct  determined  by 
their  vote  or  at  all  that  intoxicating  liquor 
should  not  be  sold  or  given  away  in  such  pre- 
cinct; (6)  that  It  does  not  show  that  the 
coun^  court  bad  power  or  authority  to  make 
the  order  of  prohibition  stated  in  the  Inform- 
ation. This  demurrer  was  overruled,  and 
defendant  pleaded  not  guilty.  Thereupon  a 
trial  was  had  before  the  court  and  a  Jury. 

The  testimony  for  the  state  tended  to  show: 
That  in  September,  1906,  two  men,  Shaw  and 
Quinn,  went  to  the  house  of  defendant,  In 
the  precinct  of  Horeb,  Marion  county,  and 
Inquired  If  they  could  buy  some  beer  tro«s 
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b!m.  Defendant  told  tbem  be  bad  none,  but 
could  get  some  for  tbem,  and  went  away, 
returning  in  a  short  time.  Tbat  a  few  min- 
utes later  a  man  by  tbe  name  of  Baty 
brought  six  bottles  of  beer  In  a  snck  and  laid 
tbem  on  the  floor  Just  Inside  of  defendant's 
door  and  went  away.  Shaw  and  Qulnn  bad 
no  conversation  wltb  Baty  about  the  beer, 
or  tbe  purchase  or  payment  therefor.  After 
Bnty  had  gone  they  paid  defendant  $l.i)0  for 
the  beer  and  took  it  away  with  them.  There 
was  no  evidence  adduced  by  the  state  tend- 
ing to  show  tbe  character  of  the  beer,  other 
than  it  was  In  bottles  having  thereon  the 
label  of  the  Albany  Brewing  Company.  The 
defendant  In  bis  own  behalf  testified:  That 
when  Shaw  and  Qulnn  came  to  his  bouse 
they  asked  blm  if  he  had  any  beer,  and  be 
answered  In  the  negative.  That  thereupon 
they  Inquired  of  him  If  beer  could  be  pro- 
cured in  tbe  town,  and  he  told  them  that 
Baty  bad  a  barrel,  and  they  requested  him 
to  purchase  some  from  him,  as  they  were 
not  acquainted  with  Baty.  That  be  went  to 
where  Baty  was,  and  told  him  that  Shaw 
and  Qulnn  wanted  six  bottles  of  beer,  and 
soon  after  be  returned  Baty  brought  the 
beer  In  a  gunny  sack  and  placed  it  on  bis 
porch.  Tbat  one  of  tbe  men  paid  him  $1.50 
for  the  beer,  end  he  handed  tbe  money  to 
Baty  in  their  presence.  Tbat  he  did  not  own 
the  beer,  and  was  acting  merely  as  an  accom- 
modation to  tbe  purchasers.  Tbe  state  to 
sustain  the  issues  on  its  part  introduced, 
and  there  was  admitted  over  defendant's  ob- 
jection, a  certified  copy  of  tbe  order  or  judg- 
ment of  the  county  court  of  Marion  county, 
declaring  tbat  a  majority  of  tbe  votes  cast  in 
Horeb  precinct,  in  tbe  June  election  in  1!)06, 
was  In  favor  of  prohibition,  and  prohibiting 
the  sale  of  intoxicating  liquor  In  such  pre- 
cinct until  tbe  legal  voters  thereof  should 
otherwise  determine. 

The  court  instructed  tbe  Jury  tbat,  as  a 
matter  of  Judicial  knowledge,  beer  Is  an  In- 
toxicating liquor;  that  it  was  not  necessary 
for  the  state  to  prove  tbat  defendant  owned 
the  beer,  or  was  interested  in  the  money  re- 
ceived therefor;  but  that  If  tbe  beer  belong- 
ed to  Baty,  and  the  money  was  received  by 
blm,  the  defendant  would  be  guilty  If  he 
aided  or  assisted  Baty  in  effecting  the  sale  In 
violation  of  law.  The  defendant  was  con- 
victed, and  appeals,  assigning  error  In  over- 
ruling bis  demurrer  to  tbe  infonnation.  in 
the  admission  of  the  record  of  the  county 
court  prohibiting  tbe  sale  of  Intoxicating  liq- 
uor In  Horeb  precinct,  and  In  tbe  giving  and 
refusal  of  the  instructions  referred  to. 

W.  H.  Holmes,  for  appellant.  John  H. 
McNary,  Dlst.  Atty.,  for  the  State. 

BEAN,  C.  J.  (after  stating  the  facts). 
The  objection  to  tbe  information,  and  to  the 
competency  of  tbe  record  of  the  county  court 
declaring  the  result  of  tbe  election  and  pro- 
hibiting tbe  sale  of  intoxicating  liquor  in 
Horeb  precinct,  la,  in  substance,  tbat  it  Is 


not  alleged  In  the  information,  nor  was  it 
shown  at  tbe  trial,  that  a  legal  and  valid  elec- 
tion to  decide  whether  the  sale  of  intoxicat- 
ing liquor  should  be  prohibited  in  such  pre- 
cinct was  ordered  or  held  as  required  by 
law.  Section  10  of  the  local  option  law  (Laws 
1905,  p.  47,  c.  2)  provides  that  the  order  of 
the  county  coiurt  declaring  the  result  of  an 
election  held  under  its  provisions  and  prohib- 
iting tbe  sale  of  intoxicating  liquor  within 
tbe  prescribed  territory  "shall  be  held  to  be 
prima  facie  evidence  that  all  the  provisions 
of  the  law  have  been  complied  wltb  in  giv- 
ing notice  of  and  holding  such  election,  and 
in  counting  and  returning  tbe  votes  and  de- 
claring the  result  thereof."  The  plain  pur- 
pose of  this  provision  is  to  piake  tbe  order 
of  the  county  court  prima  facie  evidence  of 
the  legality  of  all  previous  proceedings  In 
the  matter  of  the  election.  It  is  therefore 
unnecessary.  In  a  prosecution  for  a  violation 
of  the  act,  for  the  state  to  allege  or  prove 
that  a  valid  election  was  held,  or  that  a  ma- 
jority of  the  voters  In  tbe  county,  subdivision, 
or  precinct,  as  tbe  case  may  be,  was  in  favor 
of  prohibition.  The  order  of  tbe  county  court 
is  prima  facie  evidence  of  these  facts,  and 
the  production  of  such  an  order  is  all  that 
is  required  by  tbe  state  to  make  out  its  case. 
It  Is  thereafter  open  to  the  defense  to  over- 
come such  prima  facie  case  by  proving  that 
the  essential  steps  provided  by  the  statute 
were  not  taken.  This  Is  the  interpretation 
given  a  similar  provision  In  a  local  option 
law  by  tbe  courts  of  Missouri  and  Michigan. 
State  V.  Searcy,  4(i  Mo.  App.  421 ;  Id.,  Ill  Mo. 
230,  20  S.  \V.  186;  People  v.  Whitney,  105 
Mich.  622,  63  N.  W.  765. 

2.  The  courts  are  not  in  accord  as  to  wheth- 
er a  charge  of  unlawfully  selling  intoxicating 
liquor  is  sustained  by  proof  that  tbe  liquor 
sold  was  "beer,"  without  anything  giving 
to  it  a  particular  description,  or  evidence  that 
it  was  intoxicating.  In  a  number  of  deci- 
sions it  is  held  that  tbe  word  "beer"  is  a 
generic  term,  including  both  a  class  of  alco- 
holic liquors  and  a  class  of  nonintoxicating 
beverages,  such  as  "root  beer,"  "ginger  beer," 
"spruce  beer,"  and  tbe  like,  and  therefore  it 
cannot  be  said  in  its  ordinary  meaning  to  Im- 
ply an  intoxicating  drink,  unless  such  Im- 
port has  been  given  it,  either  by  statute  or 
by  decisions  of  the  courts.  Blatz  v.  Rohrbacli, 
116  N.  T.  450,  22  N.  E.  1048,  6  L.  U.  A.  669, 
is  a  leading .  example  of  this  class  of  cases. 
But  Mr.  Black  says  that  this  is  not  the  ap- 
proved rule.  "On  tbe  contrary,  the  prepon- 
derance of  authority  la  to  tbe  effect  tbat 
when  the  word  'beer'  is  used,  without  any 
restriction  or  qualification,  it  denotes  an  in- 
toxicating malt  liquor;  that  when  thus  oc- 
curring in  an  indictment  or  complaint,  or  in 
tbe  evidence,  it  is  presumed  to  include  only 
that  species  of  beverages;  and  that,  being 
taken  in  this  sense,  it  will  be  sufficient,  un- 
less It  Is  shown  by  evidence  that  tbe  particu- 
lar liquor  HO  described  is  nonalcoholic." 
Black  on  Intoxicating  Liquor,  {  17.    ^Ir.  Mc- 
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Claln  Is  of  the  same  opinion  (2  McClain,  ( 
1220),  and  so  are  the  editors  of  Am.  &  Eng. 
Bncy.  of  Law  (Tolume  17,  p.  201).  The  adju- 
dications on  both  sides  of  this  question  are 
collated  and  cited  by  these  authors,  and  it  is 
sufficient  to  say  we  concur  in  the  views  ex- 
pressed by  them. 

The  reasons  which  impel  us  to  this  conclu- 
sion are  so  clearly  and  forcibly  stated  by  Mr. 
Justice  Orton,  in  Briffltt  v.  State,  58  Wis.  39, 
16  N.  W.  39,  46  Am.  Rep.  621,  that  we  quote 
from  bis  opinion  at  some  length:  "As  long 
as  laws  for  licensing  the  sale  of  Intoxicating 
liquors  have  existed,  brandy,  whisky,  gin, 
rum,  and  other  alcoholic  liquids  bare  been 
held  to  be  intoxicating  liquors  per  se;  and 
why?  Simply  because  It  is  within  the  com- 
mon knowledge  and  ordinary  understanding 
that  they  are  intoxicating  liquors.  By  this 
rule  of  common  knowledge  courts  take  Ju- 
dicial notice  that  certain  things  are  Terities, 
without  proof;  as,  In  Chambers  v.  George,  6 
Litt.  [Ky.]  S35,  the  circulating  medium  In 
popular  acceptation  was  held  to  mean  'cur- 
rency of  the  state,'  and  In  Ijampton  v.  Hag- 
gard, 8  T.  B.  Mon.  [Ky.]  149,  the  circulating 
medium  was  held  to  mean  'Kentucky  curren- 
cy,' and  In  Jones  v.  Overstreet,  4  T.  B.  Mon. 
[Ky.]  547,  the  word  'money'  was  held  to  mean 
paper  currency.  If  a  witness  on  the  stand 
were  asked  whether  whisky  is  intoxicating, 
he  would  be  apt  to  smile  as  at  a  Joke;  and 
an  Intelligent  witness,  when  asked  the  same 
question  In  relation  to  beer,  might  smile  with 
equal  reason.  Words  in  contracts  and  laws 
are  to  be  understood  In  their  plain,  ordinary, 
and  popular  sense,  unless  they  are  technical, 
local,  or  provincial,  or  their  meaning  Is  mod- 
ified by  the  usage  of  trade.  1  Greenl.  Ev.  { 
278.  When  the  general  or  primary  meaning 
of  a  word  Is  once  established  by  such  com- 
mon usage  and  general  acceptation,  we  do 
not  require  evidence  of  its  meaning  by  the 
testimony  of  witnesses,  but  look  for  its  defi- 
nition In  the  dictionary.  Whisky,  accord- 
ing to  Webster,  is  'a  spirit  distilled  from 
grain';  and  beer,  according  to  the  same  au- 
thority, Is  'a  fermented  liquor  made  from 
any  malted  grain,  with  hops  and  other  bit- 
ter flavoring  matter.'  It  is  true  that  to  a 
limited  extent  there  are  other  kinds  of  beer, 
or  of  liquor  called  'beer,'  such  as  'small  beer,' 
'spruce  beer,'  'ginger  beer,'  etc. ;  but  such  def- 
initions are  placed  as  remote  and  special, 
and  not  primary  or  general.  So  It  may  be 
said  of  other  substances  having  a  common 
name  and  meaning,  such  as  milk  or  tea. 
Milk,  according  to  Webster,  Is  'a  white  fluid 
secreted  by  female  mammals  for  the  nour- 
ishment of  their  young.'  There  are  other 
kinds  of  milk,  however,  such  as  'the  white 
Juice  of  plants,'  which  is  the  remote  defini- 
tion, or  milk  In  the  cocoanut,  or  that  in  the 
Milky  Way.  Tea  is  deflnwl  to  be  'leaves  of 
a  shrub  or  small  tre<'  of  the  kpiuis  Tliea  or 
Camellia.  The  shnib  is  a  native  of  China 
and  Japan.'  There  are  other  kinds  of  tea, 
s'acb  aa  sage  tea  and  camomile  tea,  etc.    The 


latter  are  the  restricted  uses  of  the  word. 
When  asked  to  take  a  drink  of  milk,  or  a 
cup  of  tea.  It  would  not  be  necessary  to 
prove  what  is  meant  Why  is  it  more  nec- 
essary to  prove  what  is  meant  by  a  glass,  or 
drink,  of  beer?  When  beer  is  called  for  at 
the  bar,  in  a  saloon  or  hotel,  the  bar  tender 
would  know  at  once,  from  the  common  use 
of  the  word,  that  strong  beer — a  spirituous 
or  intoxicating  beer — ^was  wanted;  and,  If 
any  other  kind  was  wanted,  the  word  would 
be  qualified,  and  the  particular  kind  would 
l>e  named,  as  root  beer,  or  small  beer,  etc. 
When,  therefore,  the  word  'beer*  is  used  in 
a  court  by  a  witness,  the  court  will  take  Ju- 
dicial notice  that  it  means  a  malt  and  an 
intoxicating  liquor,  or  such  meaning  will  be 
a  presumption  of  fact,  and  In  the  meaning  of 
the  word  itself  there  will  be  prima  facie 
proof  that  it  is  malt  or  Intoxicating  liquor 
that  is  meant  When  the  witnesses  In  this 
case  testified  that  the  defendant  sold  to  them 
beer,  the  prosecution  had  sufficiently  proved 
that  he  had  sold  to  them  a  malt  and  intoxi- 
cating liquor,  for  both  qualities  are  implied 
in  the  word  'beer.*  This,  as  a  logical  conclu- 
sion and  principle  of  law,  would  seem  to  be 
well  established  by  common  reason,  and  we 
think  it  would  be  difficult  to  find  a  single 
good  reason  against  it"  See,  also.  United 
States  V.  Ducournau  (C.  C.)  54  Fed.  138. 

3.  The  Instruction,  that  If  defendant  aided 
and  assisted  Baty  In  committing  the  crime 
of  selling  intoxicating  liquor  he  was  guilty 
as  charged  in  the  indictment,  was  but  stating 
a  rule  of  statutory  law,  and  was  not  error. 
B.  &  C,  Comp.  i  2153. 

Judgment  affirmed. 


KAMM  V.  NORMAND  et  al. 

(Supreme  Court  of  Oregon.     Aug.  20,  1907.) 

1.  Navigable  Waters— Dams. 

While  dams  and  emliankments  may  be  con- 
structed in  or  along  floatable  streams  to  facili- 
tate their  use,  they  may  not  be  constructed  to 
tlie  extent  of  injuring  a  riparian  proprietor  by 
retardini;  the  flow  of  water  or  sending  it  down 
in  increased  volume,  to  his  injury  or  at  times 
when  the  stream  would  not  be  otherwise  navi- 
gable. 

2.  Same— Floatage  of  I/OOS. 

In  a  suit  to  enjoin  the  use  of  a  stream  for 
the  floating  of  saw  logs,  evidence  held  to  show 
tliat  they  could  not  be  floated  in  tlie  natural  con- 
dition of  the  stream,  except  at  extreme  liigh  wa- 
ter, continuing  for  a  few  hours  at  a  time,  and 
then  only  small  logs. 

3.  Same. 

Where  a  stream  was  such  that  in  its  nat- 
ural condition  saw  lof^s  could  not  be  floated 
therein,  except  at  extreme  high  water,  continued 
for  a  few  hours  at  a  time,  and  then  only  small 
logs,  it  was  not  a  navigable  stream  for  the  pur- 
pose of  floatage. 

[Kd.  Note.— For  rases  in  point,  see  Cent.  Dig. 
vol.  :{3,  Navigable  Waters,  8  0.] 

Appeal  from  Circuit  Court,  Clatsop  Coun- 
ty;  T.  A.  SIcBride,  Judge. 

Suit  by  J«sei>li  Kanim  against  Alex  Nor- 
niand  and  others,  to  restrain  defendants 
from  using  a  certain  stream  for  the  flownifu 
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of  saw  logs.  From  a  decree  In  favor  of 
plalntM,  defendants  appeal.  Keversed  and 
rendered. 

Tbis  la  a  suit  to  enjoin  defendants  from 
using  the  North  Fork  of  Klaskanie  creek  for 
floating  saw  logs.  The  complaint  alleges 
that  the  stream  in  question  runs  through 
plaintiff's  land  for  a  distance  of  about  one- 
half  mile,  and  that  It  is  not  navigable  or 
floatable  for  rafts,  logs,  lumber,  or  timber; 
that  the  defendants  cut  and  put  Into  the 
channel  above  plaintiffs  premises  large  quan- 
tities of  saw  logs,  and,  in  order  to  cause 
them  to  float  down  such  stream,  constructed 
a  splash  dam,  whereby  a  large  volume  of 
water  was  accumulated  and  suddenly  re- 
leased and  i)ermltted  to  flow  down  the  stream, 
forcing  the  logs  on  plaintiff's  land  in  great 
numbers,  cutting  and  breaking  the  banks, 
and  otherwise  damaging  bis  premises;  and 
that,  tinless  enjoined  and  restrained,  de- 
fendants will  continue  to  so  use  the  stream, 
to  plalntilTB  irreparable  damage.  Defend- 
ants admit,  by  their  answer,  tbat  they  are 
engaged  in  the  logging  business  on  the  stream 
above  the  lands  of  plaintiff,  and  that  they 
have  constructed  therein  a  splash  dam  for 
nse  in  their  logging  operations.  But  they 
allege  that  the  stream  is  navigable  and  suit- 
able for  the  floatage  of  saw  logs  and  other 
timber  products  where  it  runs  through,  and 
for  several  miles  above,  plaintiff's  lands; 
that  they  are  the  owners  of  large  tracts  of 
valuable  timber  lands  on  the  stream,  and  the 
only  way  the  timber  can  be  marketed  is  by 
floating  It  down  such  stream;  that  the 
stream  Is  not  navigable  at  all  stages  of  the 
water,  but  has  well-defined  banks  on  either 
side ;  that  in  October,  1903,  they  constructed, 
at  great  expense,  about  two  miles  above  the 
premises  of  plaintiff,  a  splash  dam  for  the 
purpose  of  aiding  and  assisting  the  floatage 
of  logs;  that  such  dam  Is  so  constructed  and 
operated  as  to  be  a  benefit  to  plaintiff,  since 
it  Is  possible  thereby  to  control  the  water  and 
prevent  It  from  overflowing  the  banks  or 
reaching  the  height  of  ordinary  freshets; 
and  that  logs  floated  down  stream  by  rise 
of  the  dam  do  less  Injury  to  plalntifTs  prem- 
ises than  if  floated  without  such  dam.  Upon 
a  trial  the  court  found  the  averments  of  the 
answer  to  be  substantially  true,  and  dis- 
missed   the  suit,    and   plaintiff   appeals. 

J.  M.  Gearin  and  Frank  .i.  Taylor,  for  ap- 
pellants. O.  E.  S.  Wood  and  G.  C.  Fulton, 
for  respondent. 

BEAN.  C.  J.  (after  stating  the  facts).  The 
questions  for  determination  on  this  appeal 
are:  (t)  Whether  the  Klaskanie.  where  It 
flows  through  the  lands  of  plaintiff,  is  a 
navigable  or  floatable  stream;  (2)  to  what 
extent,  if  an.v,  the  defendants  may  render  it 
navigable  or  assist  the  navigability  thereof 
by  means  of  a  splash  dam. 

The  common  law  of  England,  that  the  only 
streams  which  are  navigable  are  those  In 
which  the  tide  ebbs  and  flows,  bas  never  been 
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adopted  in  this  country.  Rules  wblcb  reason 
and  convenience  may  have  approved  in  ref- 
erence to  the  streams  of  that  country  are 
wholly  inapplicable  to  our  waterways,  natur- 
al resources,  and  conditions,  and  it  is  now 
considered  here  tbat  any  stream  wblcb  can 
be  used  In  its  natural  state  for  commercial 
purposes  is  navigable.  The  existence  of  im- 
mense bodies  of  timber  in  Maine,  Michigan, 
and  other  states,  which  could  be  transported 
to  market  only  by  use  of  adjacoit  streams. 
Influenced  the  courts  to  early  hold  that  any 
stream  which  Is  capable  In  its  natural  con- 
dition of  being  commonly  and  generally  used 
for  floating  saw  logs  at  periods  of  high  wa- 
ter is  navigable  or  floatable  for  the  trans- 
portation of  the  timber  along  its  banks. 
This  doctrine  has  been  accepted  and  de- 
clared by  this  court,  and  the  courts  of  this 
country  generally,  until  now  it  may  be  re- 
garded as  settled  that  streams,  which  lu 
their  natural  condition  are  useful  for  the 
transportation  of  saw  logs  during  the  whole 
or  part  of  each  year,  are  highways  for  that 
purpose.  Brown  v.  Chadbourne,  SI  Me.  9, 
1  Am.  Rep.  641 ;  Moore  v.  Sanborne,  2  Mich. 
520,  59  Am.  Dec.  209 ;  Welse  v.  Smith,  3  Or. 
445,  8  Am.  Rep.  621 ;  Shaw  v.  Oswego  Iron 
Co.,  10  Or.  371,  46  Am.  Rep.  146;  Haines  v. 
Welch  et  al.,  14  Or.  319, 12  Pac.  502;  Haines 
V.  Hall,  17  Or.  165,  20  Pac  881,  8  L.  R.  A. 
009 ;  Nutter  v.  Gallagher,  19  Or.  375,  24  Pac 
250;  Hallock  v.  Suitor,  87  Or.  9,  60  Pac  384; 
27  Oyc.  1566;  21  Am.  &  Eng.  Bncy.  438.  But 
streams  which  are  not  of  sufficient  size  and 
capacity  to  be  profitably  so  used  are  wholly 
and  absolutely  private.  Munaon  v.  Hunger- 
ford,  6  Barb,  (N.  T.)  266;  Wadsworth  v. 
Smith,  11  Me.  278,  26  Am.  Dec.  525.  "The 
true  test,  therefore  to  be  applied  in  such 
cases,"  says  the  Supreme  Court  of  Maine, 
in  Brown  v.  Chadbourne,  supra,  "is  whether 
a  stream  is  inberently  and  in  its  nature  capa- 
ble of  being  used  for  the  purposes  of  com- 
merce, for  tbe  floating  of  ves.seis,  boats, 
rafts  or  logs."  It  is  not  necessary  that  the 
stream  should  be  floatable  at  all  seasons  of 
the  year.  It  is  suflldent  If  it  has  that  char- 
acter at  different  periods,  recurring  with 
reasonable  certainty,  and  continuing  for  a 
suifllcient  length  of  time  to  make  it  commer- 
cially profitable  and  beneficial  to  the  general 
public.  But  every  small  creek  or  rivulet  In 
which  logs  can  be  made  to  float  for  a  few 
hours  during  a  freshet  is  not  a  public  high- 
way. To  make  a  stream  a  highway,  it  must 
at  least  be  navigable  or  floatable  In  its  natur- 
al state,  at  ordinary  recurring  winter  fresh- 
ets, long  enough  to  make  it  useful  for  some 
purpose  of  trade  or  agriculture.  People  v. 
Elk  River  M.  &  L.  Co.,  107  Cal.  221,  40  Pac 
5.S1,  48  Am.  St.  Rep.  125;  Rowe  et  al.  v. 
Granite  Bridge  Corp.  21  Pick.  (Mass.)  344; 
Morgan  v.  King,  18  Barb.  (N.  Y.)  277;  Id.. 
a^  N.  Y.  4SM.  91  .\m.  Dec.  67 ;  Banks  v.  Fraz- 
ier.  64  S.  W.  08.3.  Ill  Ky.  909;  Commission- 
ers of  Burke  Co.  v.  Catawba  Lumber  Co. 
et  al.,  115  N.  G.  590,  20  S.  B.  707,  847;  Lewis 
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V.  Coffee  Co.,  77  Ala.  190,  r>4  Am.  Rep.  55; 
Hubbard  v.  Bell,  54  III.  110,  5  Am.  Rep.  98; 
Carlson  v.  St.  Louis  River  Dam  &  Improv. 
Co.,  7."i  Jlinn.  128,  75  N.  W.  1044,  72  Am.  St 
Rep.  610,  41  L.  R.  A.  .371  (note) ;  1  Farnham 
on  Waters,  121;  Gould  on  Waters,  8§  107- 
109.  "The  true  rule  is,"  says  the  Supreme 
Court  of  New  York,  In  Mori^an  v.  King,  su- 
pra, "that  the  public  have  a  right  of  way 
in  every  stream  which  Is  capable.  In  Its 
natural  state  and  Its  ordinary  volume  of 
•water,  of  transporting,  in  a  condition  fit 
for  market,  the  products  of  the  forests  or 
mines  or  of  the  tillage  of  the  soil  upon  its 
banks.  It  Is  not  essential  to  the  right  that 
the  property  to  l>e  transiwrted  should  be 
carried  in  vessels,  or  In  some  other  mode, 
whereby  it  can  be  guided  by  the  agency  of 
man,  provided  It  can  ordinarily  be  carried 
safely  without  such  guidance.  Xor  is  it 
necessary  that  the  stream  should  be  capable 
of  being  thus  navigated  against  its  current, 
as  well  as  in  the  direction  of  Its  current.  If 
It  is  so  far  navigable  or  floatable.  In  Its 
natural  state  and  its  ordinary  capacity,  aa  to 
be  of  public  use  in  the  transportation  of 
property,  the  public  claim  to  such  use  ought 
to  be  liberally  supported.  Nor  Is  it  essential 
to  the  easement  that  the  capacity  of  the 
stream,  as  above  defined,  should  be  continu- 
ous or.  In  other  words,  that  Its  ordinary 
state  at  all  seasons  of  the  year  should  be 
such  as  to  make  It  navigable.  If  it  Is  or- 
dinarily subject  to  periodical  fluctuations  In 
the  volume  and  height  of  its  water,  attribu- 
table to  natural  causes,  and  recurring  as  reg- 
ularly as  the  seasons,  and  if  its  periods  of 
high  water  or  navigable  capacity  ordinarily 
continue  a  sufficient  length  of  time  to  make 
it  useful  as  a  highway,  it  is  subject  to  the 
public  easement.  Ttiese  general  views  are  in 
harmony  with  those  nalntaiued  by  the  Su- 
preme Court  of  Maine  in  Brown  v.  Chad- 
boume,  31  Me.  9,  1  Am.  Rep.  641,  and  by  the 
Supreme  Court  of  Michigan,  in  Moore  v. 
Sanbome,  1  GIbbs,  519."  And  this  is  the 
rule  adopted  in  this  state.  In  Weise  v. 
Smith,  supra.  It  is  said  "that  If  a  stream  is 
in  fact  capable,  in  its  natural  condition,  of 
being  profitably  used  for  any  kind  of  navi- 
gation. Its  use  is  to  that  extent  subjectetl  to 
the  general  rules  of  '.aw  relating  to  naviga- 
tion applicable  to  the  clrcumstancea  of  the 
case."  And  in  Haines  v.  Welch,  supra,  Mr. 
Justice  Thayer  says:  "If  It  [Anthony  cre?k]  Is 
capable  of  serving  an  important  public  use  as 
a  channel  for  commerce.  It  should  be  consider- 
ed public:  but  If  It  Is  only  a  brook,  although 
it  might  carry  down  saw  logs  for  a  few  days 
during  a  freshet  It  Is  not,  therefore,  a  pub- 
lic highway."  And  in  Haines  v.  Hall,  supra, 
in  speaking  of  the  same  stream,  the  court 
said:  "Whether  the  creek  In  question  Is 
navigable  or  not  for  the  puriwses  for  which 
the  appellant  used  It  depends  upon  its  capac- 
ity In  a  natural  state  to  float  logs  and  timber, 
and  whether  Its  use  for  that  purpose  will  be 
aa  advantage  to  the  public.     If  its  location 


Is  such  and  its  length  and  capacity  so  limited 
that  it  will  only  accommodate  a  few  persons. 
It  cannot  be  considered  a  navigable  stream 
for  any  purpose.  It  must  be  so  situated  as 
to  have  such  length  and  capaclt,v  as  will 
enable  It  to  accommodate  the  public  gen- 
erally as  a  means  of  trans]K>rtatlon." 

The  doctrine  then,  which  we  derive  from 
tlie  authorities,  Is  that  a  stream,  to  be  a  pub- 
lic highway  for  floatage,  must  be  capable.  In 
its  natural  condition  and  at  the  ordinary 
winter  stages  of  water,  of  valuable  public 
use,  and.  If  not.  It  Is  private  property.  Or- 
dinary stages  of  water  or  natural  conditions, 
within  this  rule,  do  not  mean  a  continuous 
state  of  floatage  or  an  average  volume  of  wa- 
ter. The  term  has  reference  to  the  natural 
flow  of  the  water,  and  is  applied  to  the 
stream  in  its  natural  condition,  without  the 
application  of  artiflclal  means,  and  Is  used  In 
contradistinction  to  extraordinary  or  unusual 
floods.  That  which  occurs  with  reasonable 
certainty,  periodically,  can  hardly  be  said  to 
be  unusual,  and  much  less  extraordinary, 
and  may  be  properly  characterized  as  ordi- 
nary. A  stream,  therefore,  that  Is  capable 
of  floating  logs,  unaided  by  artificial  means, 
during  freshets  or  stages  of  water  occurring 
with  reasonable  fretjuency  and  continuing 
long  enough  to  make  Its  use  of  commercial 
value.  Is  a  public  highway  for  that  purpose. 
But  a  stream  which  Is  not  such  a  highway 
cannot  be  made  one,  by  the  use  of  dams  or 
other  artificial  means,  without  first  acquiring 
the  rights  of  riparian  proprietors.  1  Farn- 
ham on  Waters,  $  1.19.  Nor  can  a  stream, 
jiavlgable  In  Its  natural  condition  at  certain 
stages  of  the  water,  be  made  so  at  other 
times  by  artificial  means,  such  as  flooding  and 
the  like.  No  one  has  a  right  to  store  water, 
and  then  suddenly  release  the  accumulation, 
and  thus  Increase  the  natural  volume  of  the 
stream,  and  overflow.  Injure,  or  wash  the 
adjoining  banks,  or  otherwise  interfere  with 
the  rights  of  riparian  owners.  The  rlimrlan 
proprietor  is  entitled  to  the  enjoyment  of  the 
natural  flow  of  the  stream  with  no  burden 
or  hindrance  Imposed  by  artificial  meana 
Brewster  v.  Rogers  Co.,  109  N.  Y.  73,  62  N. 
E.  164,  38  L.  R.  A.  495;  Thunder  Bay  River 
Booming  Co.  v.  Speechly,  31  Mich.  3:56, 18  Am. 
Rep.  184;  AVltheral  v.  Booming  Co.,  08  Mich. 
48.  3.">  X.  W.  758,  13  Am.  St.  Rep.  325;  Koop- 
mau  v.  Blodgett,  70  Mich.  610.  38  N.  W.  649, 
14  Am.  St.  Rep.  527;  Matthews  v.  Belfast 
Mfg.  Co.,  35  Wash.  («i2,  77  Pac.  1040;  Mon- 
r<K>  .Mill  Co.  V.  Menzel,  35  Wash.  487,  77  Pac. 
813,  70  L.  R.  A.  272.  102  Am.  St.  Rep.  905; 
Ford  LumlHT  Co.  &  Mfg.  Co.  v.  Clark  (Ky.) 
(>S  S.  W.  445;  Ky.  Lumber  Co.  v.  Miracle, 
101  Ky.  364,  41  S.  W.  25;  De  Camp  v.  Thom- 
son, 10  App.  Dlv.  .'>28,  44  N.  Y.  Supp.  1114. 

Dams,  dikes,  embankments,  and  the  like 
may  be  constructed  In  or  along  floatable 
streams  to  facilitate  their  use  (Union  Power 
Co.  V.  Llchty,  42  Or.  StW,  71  Pac.  1044),  but 
not  to  the  extent  of  Injuring  the  riparian  pni- 
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prietors  by  retarding  the  flow  of  the  water 
or  sending  it  down  in  Increased  volumes,  to 
his  injury  or  at  times  when  the  stream  would 
not  otherwise  be  navigable.  And  this  rule 
is  not  changed  by  the  fact  that  a  stream  can- 
not be  successfully  used  for  logging  purposes 
without  such  artificial  aids  to  navigation  on 
the  ground  of  necessity.  In  Booming  Co.  v 
Speechly  and  Koopman  v.  Blodgett,  supra, 
the  Supreme  Court  of  Michigan  had  occasion 
to  consider  the  right  to  make  a  stream,  which 
is  navigable  only  at  certain  seasons  of  the 
year,  navigable  at  other  times  by  Impound- 
ing the  water  until  a  flow  sufficient  to  float 
logs  could  be  caused.  In  the  former  case, 
Mr.  Justice  Cooley,  after  reviewing  the  Maine 
and  Michigan  cases,  quoting  with  approval 
what  is  said  to  be  the  true  rule  by  the  New 
York  Court  of  Appeals,  noting  the  fact  that 
all  the  cases  carefully  restrict,  within  the 
bounds  of  capability  for  use  in  their  ordinary 
and  natura)  condition,  the  public  easement 
In  streams  navigable  only  at  certain  seasons 
of  the  year,  and  holding  that  a  stream  is 
navigable  during  the  period  the  water  in  Its 
natural  condition  Is  sufficient  to  permit  of  a 
public  use,  he  says:  "During  that  time  the 
public  right  of  floatage  and  the  private  right 
of  the  riparian  proprietors  must  each  be  ex- 
ercised with  due  consideration  for  the  other, 
and  any  injury  which  the  latter  receives  In 
consequence  of  a  proper  use  of  the  stream 
for  floatage  be  must  submit  to  as  incident  to 
his  situation  upon  navigable  waters.  Middle- 
ton  V.  Booming  Company,  27  Mich.  5.33.  But 
at  periods  when  there  Is  no  highway  at  all 
there  Is  no  ground  for  asserting  a  right  to 
create  a  highway  by  means  which  appropri- 
ate or  destroy  private  rights.  The  doctrine 
that  this  may  be  done  without  compensation 
to  parties  injured  is  at  war  with  all  our 
ideas  of  property  and  of  constitutional  rights. 
The  most  that  can  be  said  of  this  stream, 
during  the  seasons  of  low  water,  Is  that  it  Is 
capable  of  being  made  occasionally  navigable 
by  appropriating  for  the  purpose  the  water 
to  the  natural  flow  of  which  the  riparian  pro- 
prietors are  entitled.  It  is  highly  probable, 
in  view  of  the  large  interests  which  are  con- 
cerned In  the  floatage,  that  the  general  pub- 
lic good  would  be  subserved  by  so  doing;  but 
this  fact  can  have  no  bearing  uiK>n  the  legal 
question.  It  Is  often  the  case  that  the  public 
good  would  be  subserved  by  forcing  a  pub- 
lic way  through  private  i)osse8slon8 ;  but  It 
neither  should  be  nor  can  be  done  under  any 
circumstances  without  observing  the  only 
condition  on  which  it  can  be  permitted  In 
constitutional  government,  namely,  that  the 
private  proprietor  be  comi)eusated  for  the 
value  which  he  surrenders  to  the  public. 
•  •  *  As  was  remarked  in  Morgan  v.  King, 
35  N.  T.  460,  91  Am.  Dec.  67,  the  question  of 
public  right  in  a  case  like  this  is  to  be  decid- 
ed without  reference  to  the  effect  which  arti- 
ficial improvements  have  bad  in  the  navi- 
gable capacity  of  the  river:  In  other  words, 
the  public  right  is  measured  by  the  capacity 


of  the  stream  for  valuable  public  use  in  Its 
natural  condition,  and  any  attempt  to  create 
capacity  at  other  times  at  the  expense  of 
private  interests  can  be  Justified  only  on  an 
assessment  and  payment  of  compensation." 
Monroe  Mills  Co.  v.  Menzel,  supra,  was  a  suit 
to  enjoin  the  defendant  from  using  the  West 
Fork  of  Woods  creek  for  floating  shingle 
bolts  and  from  maintaining  a  splash  dam 
thereon.  The  court  held  the  stream  to  be  navi- 
gable or  floatable  during  the  freshets  which 
occur  with  periodic  regularity  in  the  spring 
and  fall  of  each  year,  but  that  the  detention 
of  the  water  by  means  of  a  dam,  and  the 
release  thereof  at  irregular  Intervals,  causing 
tlie  stream  to  overflow  and  washing  the  lands 
of  the  lower  riparian  proprietor,  was  such  an 
interference  with  the  natural  flow  of  the  wa- 
ter as  would  be  enjoined.  And  in  Matthews 
V.  Belfast  Mfg.  Co.,  supra,  it  was  held  that 
the  floating  of  togs  down  a  stream,  by  means 
of  dams  and  artificial  freshets,  at  the  time 
of  the  year  when  It  is  not  navigable  In  Its 
natural  state,  is  an  abuse  of  the  right  of 
navigation  for  which  an  injunction  will  li« 
at  the  suit  of  riparian  owners  injured  there- 
by, and  that  a  private  corporation  which  is 
not  a  boom  company  is  not  entitled  to  exer- 
cise the  right  of  eminent  domain  against  a 
lower  riparian  owner,  for  the  purpose  of  fa- 
cilitating the  floating  of  logs  down  a  stream 
by  means  of  dams  and  artificial  freshets, 
which  damages  the  lower  proprietor  and  in- 
terferes with  his  use  of  the  stream.  In  fact, 
our  attention  has  not  been  called  to  a  case, 
nor  have  we  been  able  to  find  one,  sustaining 
the  right  to  maintain  dams  or  other  artificial 
structures  In  a  stream  whereby  the  water  Is 
impounded  and  let  down  in  such  a  head  or 
volume  as  to  make  the  stream  navigable, 
when  it  would  not  otherwise  be  so,  unless  It 
be  in  the  states  of  Maine,  Wisconsin,  and  Min- 
nesota, where  the  construction  of  dams  in 
floatable  streams  to  facilitate  their  use  is  au- 
thorized by  statute.  Brooks  v.  Cedar  Bi'ook, 
etc..  Imp.  Co.,  82  JIa  17, 19  Atl.  87,  7  L.  H.  A. 
4C0,  17  Am.  St.  Rep.  459;  Kretzschmar  v. 
Meehan,  74  Minn.  211,  77  N.  W.  41;  Field  and 
Others  v.  Apple  Klver  Log  Driving  Co.,  67 
Wis.  509,  31  N.  W.  17. 

Having  thus  ascertained  that  a  stream,  to 
be  uaviguble  or  floatable  for  saw  logs,  must 
be  capable  in  its  natural  condition  at  ordi- 
nary recurring  freshets  of  being  successfully 
and  profitably  used  for  that  purj^se,  and 
that  a  stream  not  navigable  or  fiontable  in 
its  natural  condition  cannot  be  made  so  by 
artificial  means,  nor  can  the  capacity  of  a 
navlgiible  stream  be  increased  by  such  means 
to  the  injury  of  a  riparian  proprietor  without 
compensation,  we  are  now  prepared  to  con- 
sider the  facts  of  the  particular  case  before 
us  and  determine  the  respective  rights  of  the 
parties  litigant.  The  plaintiff  is  the  owner 
of  480  acres  of  land,  most  of  which  is  bottom 
or  meadow  land  and  has  been  extensively 
improved  and  used  as  such.     Through  this 
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land,  from  the  north  and  east,  flowB  the 
North  Fork  of  tho  Klaskanie,  for  a  distance 
of  about  one-half  mile,  to  a  point  a  short  dis- 
tance west  of  plaintiff's  land,  where  it  joins 
another  stream  from  the  southeast,  called  the 
"South  Fork"  of  the  Klaskanie.  and  the  two 
streams  united  flow  to  the  west,  forming  the 
Klaskanie  river.  The  tide  ebbs  and  flows  in 
the  Klaskanie  from  its  mouth  up  to  or  about 
the  confluence  or  Junction  of  the  two  streams 
referred  to,  and  is  conceded  by  the  plaintiff 
to  be  navigable  to  that  point.  From  the  June* 
tion  of  the  two  streams  towards  its  source, 
the  North  ITork  Is  a  shaHow  tortuous  stream, 
from  40  to  60  feet  wide.  For  about  half  the 
distance  through  plaintiff's  land  it  consists 
of  riffles  or  shoals,  and  the  water  is  but  a  few 
Inches  deep  In  the  summer  time,  and  from 
1%  to  2  feet  deep  during  the  ordinary  winter 
freshets.  At  places  the  banks  on  one  side  are 
from  4  to  6  feet  high;  the  opposite  bank  grad- 
ually sloping  back  to  the  meadow  land.  The 
soil  is  alluvial,  and  easily  eroded  in  time  of 
high  water,  and  plaintiff  has  expended  large 
sums  of  money  la  constructing  embankments 
and  other  Improvements  to  preserve  the 
banks.  In  the  fall  of  1903  the  defendants 
went  upon  the  stream,  about  2  miles  above 
plaintiff's  land,  and  constructed  a  dam  28 
feet  high  for  use  In  their  logging  operations, 
which  dam  is  provided  with  four  gates— three 
trip  gates,  each  8  feet  wide  and  16  feet  high, 
and  one  slide  gate,  6  feet  wide  and  24  feet 
high.  By  meana  of  this  dam  the  defendants 
are  enabled  to  impound  a  large  volume  of 
water,  which  they  suddenly  release  and  al- 
low to  flow  down  the  channel  to  suit  their 
convenience. 

Many  witnesses  were  called  and  testified 
In  tiehalf  of  both  parties  as  to  the  character 
and  capacity  of  the  stream.  They  differ  as 
to  whether  logs  can  be  floated  down  it  with- 
out the  aid  of  dams.  The  witnesses  for  plain- 
tiff, most  of  whom  are  farmers  or  landown- 
ers along  the  stream  or  in  the  vlchiity,  all 
concur  in  opinion  that  It  cannot  be  so  used ; 
while  the  witnesses  for  defendants,  most  of 
whom  are  loggers  or  mill  men,  are  equally 
positive  that  it  can.  But,  while  the  witness- 
es differ  In  their  opinions,  there  Is  no  sub- 
stantial conflict  in  the  facts  as  testified  to  by 
them.  They  all  agree  that  the  stream  is 
not  floatable  excq)t  in  times  of  winter  fresh- 
ets, aad  that  such  freshets  do  not  ordinarily 
occur  more  than  three  or  four  times  a  year, 
and  continue  but  a  few  hours  at  a  time. 
Christian  Peterson,  who  was  plaintiff's  fore- 
man, and  lived  upon  his  farm  for  24  years 
prior  to  1902,  testified  that  during  the  ordi- 
nary winter  freshets  the  water  was  from 
1%  to  2  feet  deep  In  the  riflles  and  shoal 
places,  and  would  not  float  logs,  but  there 
might  be  two  or  three  days  in  the  year  dur- 
ing which  small  logs  would  float  down  the 
stream;  that  the  freshets  would  continue 
sometimes  a  couple  of  hours,  and  sometimes 
a  half  a  day,  and  the  water  would  fall  as 
rapidly  as  it  came  up;  that  some  years  ago 


Gilliam  and  Wamstaff  put  80,000  or  90,000 
feet  of  logs  In  the  stream  above  plaintlfTs 
land,  and  that  only  five  or  six  of  them  bad 
come  out,  and  the  remainder  were  scattered 
along  the  banks  at  the  time  he  left  the  farm 
in  1902.  John  Leahy,  who  for  20  years  has 
lived  about  V/i  miles  above  plaintiff's  prem- 
ises, testified  that  the  water  is  from  1%  to 
2  feet  deep  In  the  winter,  except  In  case  of 
unusually  high  water,  which  may  occur 
once  or  twice  a  year  and  continue  for  a  few 
hours  at  a  time;  that  logs  could  not  be  float- 
ed at  ordinary  high  water,  but  they  would 
stop  on  the  bars  and  along  the  banks;  that 
more  damage  was  done  to  the  banks  dur- 
ing the  winter  of  1903  by  the  operation  of 
defendants'  splash  dam  than  in  the  entire  20 
years  he  had  lived  on  the  stream,  and  that 
logs  had  t>een  left  higher  on  the  banks  than 
by  the  winter  floods;  that  within  tliree 
weeks  prior  to  the  trial  in  July,  1904,  de- 
fendants had  flushed  down  the  stream,  by 
means  of  their  dam,  about  100,000  feet  of  logs, 
which  had  lodged  above  his  place,  and  there 
was  great  danger  of  their  carrying  away  his 
house.  James  Leahy,  who  had  lived  on  the 
stream  above  plaintiff's  place  for  more  than 
20  years,  testified  that  during  the  winter 
of  1903  and  1904  there  was  but  one  freshet 
sufficient  to  float  logs,  and  then  only  small 
ones,  and  that  it  did  not  continue  for  more 
than  three  hours;  that  some  years  there 
would  be  three  or  four  freshets,  depending 
upon  the  rainfall,  but  they  would  only  con- 
tinue two  or  three  hours;  that  the  running 
of  logs  by  defendants  during  the  winter  of 
1903  and  1904  caused  more  damage  than  the 
natural  wash  of  the  stream  for  the  previous 
20  years.  Michael  Leahy  and  Charles  Gil- 
liam, who  live  on  the  stream,  say  that  the 
water  Is  from  2V&  to  3  feet  deep  during  the 
ordinary  winter  freshets,  and  not  sufficient 
to  float  any  but  small  saw  logs.  Gilliam  tes- 
tified that  some  12  or  15  years  ago  he  put 
137  logs  in  the  stream  and  got  one  out  the 
first  year,  and  that  six  or  seven  of  the  small- 
er ones  came  down  to  plaintiff's  place;  that 
he  tried  to  get  the  logs  out,  but  could  not  do 
BO  for  want  of  water,  and  had  to  abandon 
the  enterprise;  that  logs  would  go  down 
from  a  quarter  to  a  half  mile  during  a  fresh- 
et, and  then  the  water  would  recede  and 
leave  them  in  the  channels  of  the  stream  or 
along  the  banks;  that  some  of  the  logs  were 
still  in  the  stream,  and  others  came  out  dur- 
ing the  winter  of  1903,  when  defendants 
were  operating  their  splash  dam;  that  logs 
which  had  laid  In  the  stream  for  15  or  16 
years  and  were  not  carried  out  by  ordinary 
winter  freshets  were  fioated  out  by  water 
from  the  splash  dam.  Stephen  Thies,  who 
had  charge  of  plaintiff's  farm  from  April, 
1902,  to  date  of  trial  in  July,  1904,  testified 
that  during  the  winter  of  1902  and  1903 
there  were  two  or  three  freshets,  one  of 
which  was  extremely  high,  and  continued 
from  10  to  12  hours;  that  during  ordinary 
winter  freshets  the  water  was  from  2  to  3 
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feet  deep  in  shoal  places,  and  not  that  dur- 
ing the  winter  of  1903  and  1904;  that  In  June, 
1901,  the  defendants  were  running  logs  down 
the  stream  by  use  of  their  splash  dam;  that 
tbey  opened  the  dam  and  allowed  the  accu- 
mulated water  to  come  down  the  stream, 
bringing  logs  with  it,  perhaps  20  times  dur- 
ing the  winter;  that  tiiey  were  not  able  by 
this  means  to  get  all  the  logs  out,  but  many 
of  them  were  left  on  the  banks  and  lowland 
along  the  stream,  and  there  has  been  no  time 
since  defendants  commenced  the  operation  of 
their  dam  that  plaintiff's  land  has  been  free 
of  logs.  Frank  Buxton,  who  was  employed 
on  plaintifiTs  farm,  testified  that  the  stream 
was  flushed  by  defendants  during  the  win- 
ter of  1003  and  1001  from  25  to  30  times, 
raising  the  water  2  or  3  feet  above  its  nat- 
ural stage;  that  there  was  a  rise  of  water 
during  the  winter  from  natural  causes  suffi- 
cient to  float  small  logs. 

Most  of  the  witnesses  for  defendants  do 
not  live  on  the  stream  and  have  no  actual 
knowledge  of  its  conditions,  but  testified  as 
to  their  opinion  from  an  examination  of  the 
stream  and  their  general  knowledge  of  the 
climatic  conditions  of  the  surrounding  coun- 
try and  its  waterways.  They  generally 
agree  that  not  more  than  from  two  to  five 
freshets,  sufficient  to  float  logs,  may  reason- 
ably be  expected  in  the  streams  of  that  vicini- 
ty each  year,  continuing,  as  a  rule,  from  6  to 
12  hours,  but  there  were  no  such  freshets 
during  the  winter  of  1903  and  1904.  Wal- 
lace and  J.  C.  Dunldn,  who  were  employed 
by  defendants,  testified  that  there  was  not 
more  than  one  logging  freshet  during  the 
winter  of  1903  and  1904,  and  that  the  splash 
dam,  operated  by  defendants,  would  raise 
the  water  as  high  as  an  ordinary  freshet 
Fred  Normand,  one  of  the  defendants,  says 
there  are  ordinarily  from  three  to  five  fresh- 
ets a  year,  depending  upon  the  amount  of 
rainfall,  and  last  from  3  to  5  hours;  that  de- 
fendants' splash  dam  was  constructed  in  the 
fall  of  1903,  and  there  was  once  during  the 
succeeding  winter  that  logs  would  float  down 
the  stream  in  its  natural  stage;  that  defend- 
ants were  careful  not  to  open  the  dam  so  as 
to  overflow  the  banks  of  the  stream  and  car- 
ry the  logs  out  on  the  meadow,  nor  In  the 
summer  time,  "because  we  do  not  want  to 
overflow  the  bottom  land."  Alex  Normand, 
the  other  defendant,  said  that  four  or  five 
freshets  may  be  reasonably  expected  each 
year,  and  they  usually  last  from  5  to  6  and 
10  to  12  hours,  and  that,  by  assisting  them, 
"we  can  run  logs  for  a  day  and  a  half  or 
two  days";  that  their  dam  will  raise  the 
water  in  the  stream  about  four  feet,  when  a 
full  head  is  turned  down,  but  hardly  as 
high  as  an  ordinary  freshet;  that  defend- 
ants nsed  the  dam  for  scattering  logs  along 
the  stream,  and  "to  assist  them  on  down,  so 
we  can  market  them  and  not  have  to  watt 
for  freshets,  as  we  would  otherwise  have  to 
do";  that  during  the  winter  of  1903  and  1904 
they  were  able,  by  use  of  their  dam,  to  float 


down  to  tide  water  from  1,700,000  to  2,000.- 
OOO  feet  of  logs,  for  about  four  miles,  which 
they  expected  to  splash  out  during  the  suc- 
ceeding winter. 

We  have  made  this  extended  reference  to 
the  testimony  because  whether  a  given 
stream  is,  in  law,  navigable  or  floatable,  de- 
pends upon  the  fncts,  and  a  decision  in  one 
case  cannot  be  regarded  as  a  precedent  in  an- 
other, unless  the  facts  are  the  same.  From 
the  testimony  of  the  witnesses,  both  for 
plaintiff  and  defendants,  it  is  apparent,  we 
think,  that  the  Klaskanie,  where  it  flows 
through  plaintiff's  land,  is  not,  in  its  natural 
condition,  floatable  for  logs,  because  it  Is  not 
capable  of  serving  any  Important  public  use. 
Logs  cannot  be  floated  therein  except,  per- 
haps, at  extreme  high  water  continuing  for  a 
few  hours  at  a  time,  and  then  only  small 
logs.  It  would  be  going  beyond  any  preced- 
ent of  which  we  have  knowledge  to  hold 
that  such  a  stream  is  a  public  highway;  and, 
since  it  Is  not  such  highway  in  its  natural 
condition,  it  cannot  be  made  so,  by  means  of 
a  splash  dam  or  other  artificial  structures, 
without  first  acquiring  the  rights  of  the  ripa- 
rian proprietors. 

It  is  suggested  that,  in  view  of  the  great 
lumber  interests  in  the  state,  the  public 
good  would  be  subserved  by  holding  that 
streams  like  the  North  Fork  of  the  Klaskanie 
are  public  highways  for  the  fioating  of  saw 
logs;  but  this  argument  can  have  no  bearing 
whatever  upon  the  question.  The  magnitude 
or  importance  of  any  business  or  industry 
will  not  Justify  the  slightest  encroachment 
upon  the  rights  of  the  citizen,  and,  unless  a 
stream  is  In  fact  navigable  or  floatable.  It 
cannot  be  taken  or  used  without  the  con- 
sent of  the  owner,  except  by  due  process  of 
law,  however  beneficial  it  might  be  to  pri- 
vate interest  or  the  public  Itself.  It  is  often 
the  case  that  the  public  good  would  be  sub- 
served by  taking  one  man's  property  for  the 
benefit  of  the  community;  but,  as  already 
quoted  from  Judge  Gooley,  "it  neither  should 
be  nor  can  be  done  under  any  circumstances 
without  observing  the  only  condition  on 
which  It  can  be  permitted  in  constitutional 
government,  namely,  that  the  private  propri- 
etor be  compensated  for  the  value  which  he 
surrenders  to  the  public." 

The  decree  will  be  reversed,  and  one  en- 
tered here  for  plaintiff. 


($0  Or.  23S) 
LEAVBNGOOD   v.   McGEE  et  al. 
(Supreme  Court  of  Oregon.    Aug.  20,  190T.) 

1.  Appeal— DisMissAir-DErECTB  in  Recobd. 

Where,  in  a  suit  to  set  aside  a  conveyance 
as  in  fraud  of  creditors,  a  transcript  was  filed 
on  appeal,  including  copies  of  the  findings,  the 
decree,  notice  of  appeal,  and  appeal  bond,  a 
motion  to  dismiss  the  appeal,  on  the  ground  that 
the  on<7inal  testimony  and  other  papers  on 
which  the  decree  was  based  had  not  been  trans- 
mitted to  the  clerk  of  the  Supreme  Court,  as 
required  by  B.  &  C.  Comp.  §  55.3,  subd.  1,  and 
rule  1  of  the  Supreme  Court  (37  Pac.  v),  was 
without  merit,  as  the  filing  of  the  testimony  was 
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not  necessary  to  confer  jurisdiction,  and  there 
might  be  questions  arixins  on  the  pleadings. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼ol.  3,  Appeal  and  Error,  f  3126.] 

2.  Bankeuptot— Action  by  Trustee  —  Con- 
ditions Pbecedent. 

In  order  for  a  trustee  in  bankruptcy  to 
maintain  a  suit  to  set  aside  a  conveyance  by  the 
bankrupt  as  fraudalent,  he  must  show  by  the 
record  of  the  referee  in  bankruptcy  that  he  has 
followed  the  procedure  pointed  out  by  the  bank- 
rupt act  and  that  the  claims  on  which  he  bases 
his  action  have  been  ascertained  and  established. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bankruptcy,  $  421.] 

8.  Appeai,   and    Gbrob— Recobd— Sufpltiho 

Deficiencies. 

Where  the  record  on  appeal  is  deficient  in 
any  respect,  it  may  be  supplied  on  order  at  any 
time  before  the  final  disposition  of  the  cause. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  2816.] 

4.  Fraudulent  Conveyances  —  Pleading- 
Complaint. 

In  a  suit  to  set  aside  a  conveyance  as  in 
fraud  of  creditors,  the  facts  uiran  which  the  suit 
is  predicated  must  be  specially  pleaded. 

6.  Same— Evidence — Suvficienct. 

In  a  suit  to  set  aside  a  conveyance  as  in 
fraud  of  creditors,  evidence  considered,  and  held 
insnfiicient  to  warrant  a  decree  for  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudnlent  Conveyances,  §§  807-908.] 

8,   COBPOBATIONS— De   FaCTO   CORPORATION. 

Where  a  corporation  has  attempted  to  do  the 
business  which  it  was  authorized  to  do  by  its 
charter,  it  is,  irrespective  of  defects  in  organiza- 
tion, a  corporation  de  facto. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  f  70.] 

7.  Same— Attacking  Validity  or  Incobpo- 

BATION. 

The  legality  of  the  organization  of  a  corpo- 
ration, which  appears  to  be  at  least  one  de  facto, 
cannot  be  inqnired  into  in  any  action  other  than 
one  by  the  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  12,  Corporations,  §S  77^.] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty;   J.  W.  Hamilton,  Judge. 

Suit  by  C.  3.  Leavengood,  as  trustee  In 
bankruptcy  of  P.  T.  McGee,  against  James  T. 
McGee  and  others.  From  a  decree  In  favor 
of  plaintiff,  defendants  appeal.    Reversed. 

Plaintiff  sues,  as  a  trustee  In  bankruptcy 
of  P.  T.  McGee,  a  bankrupt,  to  set  aside,  as 
fraudulent  as  to  his  creditors,  two  deeds  ulti- 
mately conveying  to  J.  T.  McGee  certain  lots 
in  tbe  town  of  Myrtle  Creek,  Douglas  coun- 
ty. James  T.  McGee  and  Ruth,  his  wife, 
Frances,  wife  of  P.  T.  McGee,  and  the  Mc- 
Gee Company,  a  corporation,  are  made  de- 
fendants. Tbe  first  of  these  deeds  is  alleged 
to  have  been  made  on  November  29,  1897,  by 
P.  T.  McGee  and  bis  wife,  for  the  expressed 
consideration  of  $2,G00,  to  the  McGee  Compa- 
ny, which  was  incorporated  on  that  date  by 
P.  T.  McGee.  bis  wife,  and  son  Hugh,  with  a 
capital  stock  of  $5,0u0,  for  the  purpose  of 
carrying  on  a  general  merchandise  business 
at  Myrtle  Creek.  But  it  Is  alleged  that  no 
stock  was  subscribed  or  paid  for;  that  the 
corporation  was  not  organized,  and  for  that 
reason  had  no  power  or  authority  to  make 
or  enter  into  a  contract  for  tbe  purchase  of 


real  property;  that.  In  fact,  no  contract  was 
made  by  and  between  P.  T.  McGee  and  the 
corporation  for  tlie  purchase  of  real  property 
described  In  the  deed;  but  that  the  convey- 
ance was  voluntary,  and  wholly  without  con- 
sideration, and  made  with  the  Intent  and  par- 
pose  of  putting  the  title  in  such  a  condition 
that  it  could  not  be  reached  by  McGee's  cred- 
itors. Tbe  second  deed  is  alleged  to  have 
been  made  on  March  2,  1902,  by  tbe  McGee 
Company,  conveying  the  same  property  to 
James  T.  McGee,  also  a  son  of  P.  T.  McGee, 
for  tbe  expressed  consideration  of  $1,000, 
when  the  company  was  in  falling  circum- 
stances and  unable  to  meet  its  liabilities,  and 
was  In  fact  insolvent;  that  the  execution 
of  the  deed  was  not  authorized  by  any  acting 
tKtard  of  the  corporation,  and  was  without 
consideration,  and  was  made  for  the  purpose 
of  putting  the  property  beyond  the  reach  of 
the  creditors  of  P.  T.  McGee  and  of  the  cor- 
iwratlon,  with  the  intent  and  for  tlie  purpose 
of  defrauding  them.  It  is  also  further  al- 
leged that  since  the  making  of  this  convey- 
ance P.  T.  McGee  has  bad  the  management 
and  control  of  the  property  thereby  conveyed 
to  James  T.  McGee,  and  has  collected  tbe 
rents,  and  has  assumed  to  be,  and  Is  in  fact, 
the  owner  of  the  property;  that  claims 
amounting  to  about  $1,500  have  been  present- 
ed and  allowed  against  the  estate  of  P.  T. 
McGee,  and  that  the  debts  which  are  the 
basis  of  these  claims  were  Incurred  at  divers 
dates  between  January  1, 1897,  and  December 
1,  1904 ;  that  the  assets  of  the  estate  amount 
to  no  more  than  tbe  sum  of  $60.  A  demurrer 
to  the  complaint  was  Interposed,  assigning  all 
of  the  grounds  allowed  by  statute,  which  be- 
ing overruled,  J.  T.  McGee  answered  eepa.- 
rately,  with  a  general  denial  of  the  com- 
plaint, and  alleging  affirmatively  that  about 
March  1,  1898,  P.  T.  McGee  and  his  wife  sold 
and  conveyed  the  real  property  mentioned  In 
the  deed,  together  with  some  store  fixtures 
and  a  stock  of  goods,  to  the  defendant  com- 
pany for  the  consideration  of  $2,600;  that 
the  corporation  held  the  title  and  the  pos- 
session of  the  lots  until  December  14,  1900, 
when  it  sold  and  conveyed  tbe  lots  to  blm 
for  tbe  sum  of  $1,000,  which  be  paid,  and 
that  his  transaction  with  tbe  company  was 
in  good  faith,  without  notice  or  knowledge 
of  any  intended  fraud  by  P.  T.  McGee  or  by 
the  company  upon  his  or  Its  creditors.  The 
remaining  defendants  answered  Jointly  to 
the  same  effect.  Plaintiff  replied,  denying 
the  new  matter  of  the  separate  answers.  The 
cause  was  referred  to  a  referee  for  tbe  tak- 
ing of  testimony,  and,  on  his  report  coming 
In  and  being  considered  by  the  court,  findings 
were  made  in  plaintiff's  favor,  and  thereon 
a  decree  was  entered,  setting  aside  each  of 
the  deeds,  and  the  property  ordered  sold  and 
the  proceeds  applied  to  the  payment  of  tbe 
Indebtedness  of  P.  T.  McGee,  as  allowed  in 
tbe  administration  of  bis  estate  as  a  bank- 
rupt From  this  decree  all  of  defendants 
appeaL 
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O.  S.  Jackson,  tor  anpellanta.  X  O.  Faller- 
ton,  tor  respondent. 

On  Motion  to  Dismiss. 

SLATER,  C.  (after  stating  the  facts  aa 
above).  At  the  bearing  in  this  court  a  mo- 
tion to  dismiss  the  appeal  was  entered  by 
plaintiff  OQ  the  ground  that  the  original 
testimony,  and  other  papers  In  this  cause, 
on  which  the  decree  of  the  circuit  court  was 
based,  had  not  been  transmitted  to  the  clerk 
of  this  court  as  required  by  section  553,  subd. 
1,  B.  &  C.  Comp.,  and  by  rule  1  of  this  court 
(37  Pac.  v).  Before  argument  thereon  de- 
fendants filed  a  counter  motion,  supported  by 
an  affidavit,  for  an  order  on  the  county  clerk 
of  Douglas  county  requiring  him  to  com- 
plete the  record  by  forwarding  all  the  testi- 
mony and  exhibits  produced  at  the  trial  in 
the  court  below.  A  transcript  In  this  case 
was  filed  In  this  court  on  Jnne  15,  1906, 
which,  besides  the  pleadings,  Includes  copies 
of  the  findings,  the  decree,  notice  of  appeal, 
and  undertaking  on  appeal.  No  question  is 
made  by  plaintifT  tbat  any  of  the  necessary 
steps  to  perfect  the  appeal  were  omitted  or 
were  not  taken  in  the  time  required  by  law 
to  confer  Jurisdiction  upon  this  court  of  the 
cause,  and  the  filing  of  such  a  transcript 
here  did  confer  jurisdiction.  The  filing  of 
the  testimony  was  not  necessary  to  confer 
jDrtsdIctlon,  and  its  absence  would  not  de- 
stroy that  Jurisdiction,  for  there  may  be 
questions  arising  upon  the  pleadings  to  be 
tried  on  appeal,  aa  well  as  whether  the  decree 
is  supported  by  the  pleadings  and  the  find- 
ings :  but  the  absence  of  the  testimony  would 
prevent  this  court  from  trying  the  case  de 
novo  on  the  facts.  The  plaintlfT's  motion, 
bowever,  amounts  to  a  suggestion  of  a  diminu- 
tion of  the  record,  and  the  deficiency  may 
be  supplied  on  order  at  any  time  before  the 
final  disposition  of  the  cause.  B.  &  0.  Comp. 
1 445.  The  motion,  therefore,  must  be  denied, 
and,  the  testimony  having  been  received  by 
the  clerk  since  the  submission  of  the  case.  It 
should  be  ordered  filed. 

On  the   Merits. 

It  will  not  be  necessary  to  separately  con- 
sider the  questions  raised  by  the  demurrer, 
but  It  will  be  considered  and  disposed  of 
along  with  the  merits.  On  behalf  of  defend- 
ants the  contention  Is  made  that,  before  a 
creditor  can  maintain  a  suit  to  set  aside  as 
fraudulent  a  conveyance  of  his  debtor,  he 
must  either  establish  his  claim  by  Judgment 
or  acquire  a  Hen  by  attachment;  and  such  is 
the  rule  in  this  state.  Dawson  y.  Coftey,  12 
Or.  613,  8  Pac.  838 ;  Dawson  v.  Sims,  14  Or. 
501,  13  Pac.  50C:  Bennett  v.  Mlnott,  28  Or. 
339,  39  Pac.  907,  44  Pac.  288;  Matlock  T. 
Babb,  31  Or.  616,  40  Pac.  873 ;  Fieischner  t. 
Bank  of  McMlnnvllle,  36  Or.  553,  54  Pac. 
884,  60  Pac.  603,  61  Pac.  345.  And  they  fur- 
ther contend  that  a  trustee  In  bankruptcy, 
having  no  grcnter  authority,  Is  bound  by  the 
same  rule,  citing  30  Stat  506,  c.  641  (section 


70,  subd.  "e,"  Bankr.  Act  Cong.  July  1,  1898 
[D.  S.  Ckimp.  St  1901,  p.  3452]),  which  is  as 
follows:  "The  trustee  may  avoid  any  trans- 
fer by  the  bankrupt  of  his  property,  which 
any  creditor  of  such  bankrupt  might  have 
avoided,  and  may  recover  the  property  so 
transferred,  or  its  valuer  from  the  person  to 
whom  It  was  transferred,  unless  be  was  a 
bona  fide  holder  for  value  prior  to  the  date 
of  the  adjudication.  Such  property  may  be 
recovered  or  its  value  collected  from  whoever 
may  have  recdved  it  except  a  bona  fide  hold- 
er for  value."  This  rale  that  a  creditor  must 
reduce  his  claim  to  a  Judgment  before  he  will 
be  allowed  to  attack  In  a  court  of  equity  a 
conveyance  of  his  debtor  for  fraud  Is  based 
niton  two  reasons:  (1)  That  the  claim  must 
be  a  liquidated  claim,  so  tbat  an  equity  court 
will  not  be  required  to  stop  and  Inquire  into 
the  validity  of  the  claim.  The  object  of  a 
creditors'  bill  Is  not  to  ascertain  or  determine 
the  amount  and  validity  of  the  claim  or  debt, 
but  that  is  the  province  of  the  law.  (2)  A 
Judgment  and  the  Issuance  of  an  execution 
and  Ite  return  nulla  bona  Is  required  as  an 
evidence  that  all  of  the  remedies  at  law  have 
been  exhausted  before  resort  Is  made  to 
equity.  This  is  the  reason  of  the  law,  bat 
there  are  exceptions  to  the  general  rule. 
Note  to  section  1415,  Pomeroy's  EJquity.  A 
Judgment  is  not  necessary  to  enable  a  trustee 
in  bankruptcy  to  maintein  a  suit  to  set  aside 
transfers  of  property  by  the  bankrupt  la 
fraud  of  creditors,  since  under  the  bank- 
ruptcy act  neither  the  trustee  nor  the  creditor 
whom  he  represents  could  obtain  such  a  Judg- 
ment Mueller  v.  Brass,  112  Wis.  406,  88  N. 
W.  229.  But  a  method  is  provided  by  the 
procedure  in  bankruptcy  whereby  the  claims 
of  creditors  may  be  legally  adjudicated  and 
before  the  trustee  should  be  permitted  to  at- 
tack by  a  salt  in  equity  the  conveyance  of  the 
bankrupt  he  shall  allege  and  prove  by  the 
record  of  the  referee  that  such  procedure  has 
been  followed  and  tbat  the  claims  on  which 
he  bases  his  contention  have  been  ascertained 
and  established.  In  this  case  the  claim  of 
Edwin  Weaver,  amounting  to  $97,  dated  Jan- 
uary 8,  1901,  lis,  according  to  the  contention 
of  plaintiff,  of  some  Importance,  because  of 
the  close  proximity  of  the  date  of  its  oc- 
currence to  the  date  of  the  deed  from  the 
McGee  Company  to  James  T.  McGee.  But 
the  rightfulness  of  it  is  assailed  by  the  de- 
fendants, who  claim  the  note  upon  which  the 
claim  is  based  has  been  paid  In  full  and 
$3.72  overpaid.  The  claim  has  not  been  act- 
ed upon  by  the  referee,  and  hence  It  cannot 
be  made  a  basis  for  a  suit  of  this  character. 
It  Is  difficult  however,  to  determine  from 
the  avermente  of  the  complaint  upon  what 
particular  ground  of  fraud  plaintiff  relies  to 
avoid  the  deeds.  It  is  alleged  that  the  deed 
by  McGee  and  wife  to  the  corporation  was 
made  with  the  intention  of  putting  the  title 
beyond  the  reach  of  his  creditors,  and  that 
it  was  in  fraud  of  liia  credltorsi  but  it  is  uut 


Digitized  by 


Google 


456 


91  PACIFIC  REFORTEB. 


(Or. 


alleged  that  McGee  at  that  time  bad  any 
creditors,  nor  that  he  was  then  In  falling  cir- 
cumstances or  Insolvent,  and  that  the  prop- 
erty conveyed  was  all  ol  the  property  possess- 
ed by  bim  at  that  time — facts  necessary  to  be 
alleged  to  make  a  case  of  constructive  fraud. 
It  Is  alleged  that  P.  T.  McGee  wag  adjudged 
a  bankrupt  on  December  1,  1904,  in  the  Dis- 
trict Court  of  the  United  States  for  the  Dis- 
trict of  Oregon,  and  "that  the  debts  which 
are  the  basis  of  said  claims  filed  against  said 
bankrupt  estate  were  made  and  Incurred  at 
divers  dates  between  the  1st  day  of  January, 
1897,  and  the  Ist  day  of  December,  1904"; 
but,  while  that  allegation  may  be  true.  It 
does  not  follow  therefrom  that  any  of  the 
debts  presented  and  allowed  were  incun-ed  or 
existed  on  or  prior  to  March  1, 1898,  the  date 
of  the  first  deed.  There  must  be  alleged  and 
proven  facts  out  of  which  a  constructive 
fraud  will  arise  by  force  of  law,  or  facts  con- 
stituting actual  or  expressed  fraud.  "And 
the  rule  is  that  the  facts  upon  which  fraud 
ia  predicated  must  be  specifically  pleaded. 
A  mere  general  averment  of  fraud  Is  nothing 
but  the  averment  of  a  conclusion,  and  will 
not  suffice.  It  presents  no  issue  for  trial,  and 
Is  bad  on  demurrer.  Such  an  averment  not 
only  renders  the  bill  or  complaint  demurrable, 
but  it  will  not  even  sustain  a  decree."  20 
Cyc.  734;  Leasure  v.  Porquer,  27  Or.  334,  41 
Pac.  (i6o.  To  avoid  a  deed  as  to  future 
creditors,  constructive  fraud  will  not  be  suf- 
ficient, but  express  fraud  is  essential.  "If  a 
creditor  assails  a  conveyance  made  before 
tbe  debt  was  contracted,  be  must  as  a  rule 
allege  and  prove  that  the  conveyance  was 
made  with  the  intent  to  put  the  property  be- 
yond tbe  reach  of  creditors  with  whom  the 
grantors  Intended  to  deal  upon  tbe  faith  of 
bis  owning  the  property  transferred,  and 
that  ui)on  that  faith  he  did  contract  debts 
which  be  did  not  Intend  to  pay"  (20  Cyc.  738), 
or  that  "the  transfer  was  made  with  a  view 
of  entering  into  some  new  and  hazardous 
business,  the  risk  of  which  the  grantor  In- 
tended to  be  cast  upon  the  parties  having 
dealings  with  bim  in  the  new  business.  Such 
conveyance  is  fraudulent  as  to  subsequent 
creditors  and  may  be  attacked  by  them. 
However,  a  mere  exi)ectatlon  of  future  in- 
debtedness, or  even  an  Intent  to  contract 
debts.  If  it  be  only  an  intent,  not  coupled 
w^lth  a  purpose  to  convey  the  property  In 
order  to  keep  It  from  being  reached  by  the 
cre<lItors,  will  not  make  tbe  deed  invalid  as 
against  such  future  creditor."  20  Cyc.  425. 
We  do  not  find  such  averments  in  tbe  com- 
plaint, nor  any  evidence  In  the  record  tend- 
ing to  prove  any  of  such  requirements.  The 
facts  which  we  gather  from  the  record  are 
about  as  follows:  For  many  years  prior  to 
March  1,  18118.  the  date  of  the  first  deed,  P. 
T.  Mc(Jee  had  been  engaged  In  a  pciiernl 
merchandise  business  at  Myrtle  Creek,  with 
his  son  Hu^h  as  an  iis.>«)flate.  In  l.S!>.")  their 
store  was  destroyed  by  fire,  at  which  time 


tbey  had  a  stock  of  goods  estimated  In  value 
by  them  at  about  $20,000,  all  of  which  was 
destroyed.  They  had  Insurance  to  the 
amount  of  $8,000;  but,  payment  being  re- 
sisted, they  compromised  for  $4,000  and  re- 
ceived that  amount.  With  this  sum,  to  which 
was  added  $2,000  borrowed  by  P.  T.  McGee 
from  the  state  school  fund  upon  a  mortgage 
of  his  and  his  wife's  farm,  they  paid  oil  of 
their  debts  and  resumed  business  in  a  small 
way.  Desiring  to  change  the  manner  In 
which  they  had  previously  been  doing  their 
business,  they  incorporated  the  McGee  Com- 
pany on  November  19,  1897,  with  a  capital  of 
$5,000:  P.  T.  McGee,  bis  wife,  and  son  Hugh 
being  the  incorporators — tbe  former  being  tbe 
main  stockholder,  while  bis  wife  and  son  had 
only  a  nominal  interest  Tbe  stock  of  goods, 
store  fixtures,  and  tbe  lots  described  In  the 
deed  were  turned  in  to  the  corporation  In 
payment  for  his  interest  in  the  stock;  and 
to  accomplish  the  transfer  of  the  lots  be  and 
his  wife,  on  March  1,  1898,  made  the  first 
deed  to  tbe  corporation  which  is  assailed. 
This  deed  was  recorded  on  March  2,  1898. 
The  store  business  was  then  conducted  in  the 
name  of  the  corporation  for  some  three  or 
four  years.  On  the  14th  day  of  Decemoer, 
1900,  the  corporation  conveyed  tbe  lots  by 
deed  to  James  T.  McGee,  another  son.  This 
deed  was  acknowledged  January  14,  1901, 
and  was  recorded  January  17th  following. 
The  consideration  expressed  therein  is  the 
sum  of  $1,000,  which  the  grantee  swears  he 
paid  the  corporation  In  money,  by  having 
loaned  to  It  at  some  time  previous  thereto  the 
sum  of  $200,  and  at  another  time  $400,  which 
amounts  the  corporation  was  owing  him  at 
tlie  date  of  the  making  of  the  deed,  and  the 
balance  of  the  consideration,  namely  $400,  he 
paid  the  corporation  at  the  time  of  receiv- 
ing the  deed.  This  testimony  Is  corroborated 
by  P.  T.  McGee,  and  we  do  not  find  anything 
in  the  record  tending  to  rebut  it.  P.  T.  Mc- 
Gee continued  to  occupy  the  premises,  living 
in  one  of  the  old  buildings  thereon,  and  rent- 
ing and  collecting  and  receiving  the  rent 
from  tbe  other  buildings,  giving  tbe  receipts, 
sometimes  in  bis  own  name,  and  at  other 
times  In  the  name  of  James  T.  McGee,  his 
son.  In  one  Instance  be  executed  a  lease  to 
another  in  his  own  name  for  a  portion  of  tbe 
premises.  The  rents  were  used  by  P.  T.  Mc- 
Gee in  making  repairs  and  for  bis  personal 
exi)euses;  but  for  a  short  time  James  used 
and  occupied  a  part  of  the  premises  for  a 
blacksmith  shop  and  built  a  shed  or  addi- 
tion to  one  of  tbe  buildings,  In  which  he 
stored  for  a  time  some  farm  maonmery. 
James  and  his  father  both  swear  that  the 
latter  was  allowed  to  occupy  a  portion  of  the 
premises,  which  had  always  been  his  home, 
and  to  manage  and  rent  the  remainder,  and 
to  keep  the  rents  as  an  offset  and  exchange 
for  tbe  rent  of  tbe  farm  l>elongIng  to  P.  T. 
McGce  and  his  wife,  which  James  was  living 
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upon  without  the  payment  of  any  other  rent; 
and  it  also  appears  that  Jnmes  always  paid 
the  taxes  upon  the  property  In  controversy. 
Some  time  after  the  conveyance  by  the  cor- 
poration to  James  of  these  lots  It  ceased  to 
do  business,  and  P.  T.  McGee  resumed  busi- 
ness in  his  own  name,  and  It  was  during  that 
time  that  most  of  the  debts  now  claimed 
against  him  were  Incurred.  On  the  9tli  day 
of  November,  1904,  he  filed  his  voluntary  peti- 
tion In  bankruptcy  in  the  United  States  Dis- 
trict Court  of  the  District  of  Oregon.  Plain- 
tiff was  appointed  his  trustee  and  qualified. 
Claims  to  the  amount  of  about  $1,500  were 
presented  to  the  referee,  and  most  of  them 
were  allowed;  but  of  these  none  were  Incur- 
red prior  to  March  1,  1808,  the  date  of  the 
Insolvent's  deed  to  the  corporation,  and  the 
only  debts  which  were  Incurred  by  McGee 
before  January  21,  1901,  the  date  on  which 
he  acliuowledged  for  the  corporation  Its  deed 
to  James,  are  as  follows:  The  claim  of  the 
Acme  Harvesting  Comi)any  for  $57,  wnich 
was  Incurretl  September  29,  1900,  and  the 
claim  of  Edwin  Weaver,  dated  January  3, 
1901,  already  referred  to  as  not  having  been 
ascertained  and  allowed  by  the  referee  in 
bankruptcy  at  the  time  of  the  commencement 
of  this  suit  and  at  the  time  of  the  taking  of 
the  testimony.  All  of  the  remaining  claims 
were  Incurred  by  McGee  from  one  to  three 
years  after  the  date  of  the  corporation  deed 
to  James.  It  also  appears  from  the  testimony 
that  during  all  this  time,  and  up  to  March 
11,  1902,  he  owned  bis  equity  of  redemption 
In  the  farm  and  four  other  lots  In  Myrtle 
Creek,  which  were  of  considerable  value;  for 
on  that  date  he  mortgaged  them  to  Kate 
Miller  to  secure  the  sum  of  $200.  So  that  it 
does  not  appear  from  the  evidence  that  there 
were  any  facts  from  which  a  presimaption  of 
constructive  fraud  could  arise,  nor  any  tend- 
ing to  establish  express  fraud  by  McGee, 
when  making  his  deed  to  the  corporation  on 
March  2,  1898.  So  that,  If  the  corporation 
was  such  a  legal  entity  as  to  be  capable  of 
receiving  and  conveying  title  to  another, 
plaintiff  must  fall,  unless  a  case  may  be  made 
of  a  reservation  by  P.  T.  McGee  of  some 
secret  Interest  or  title  In  the  property  Ir 
fraud   of    his    creditors. 

Plaintiff  alleges  and  contends  that  the  Mc- 
Gee Company  was  not  legally  organized  as  a 
corporation;  that  no  stock  was  taken  or 
subscribed,  and  no  officers  were  elected;  and 
hence,  he  concludes,  as  a  corporation  it  could 
not  contract  for  or  purchase  or  take  the  title 
to  real  property,  nor  could  It  convey  the  title 
to  another.  But  plaintiff  offers  In  evidence  a 
certified  copy  of  articles  of  incorporation  of 
the  McGee  Company,  which  appear  to  have 
been  properly  executed  on  November  29, 1807, 
and  were  filed  with  the  county  clerk  and  re- 
corded December  5,  1897,  with  power  there- 
in conferred  upon  the  cori)oration,  among 
other  things,  to  run  and  oi>erate  a  general 


country  merchandise  store  and  to  buy  and 
sell  real  property.  The  offering  of  the  certi- 
fied copy  of  the  articles  of  incorporatiou 
makes  a  prima  facie  case  of  the  legal  exist- 
ence of  such  corporation  and  of  Its  right  to 
do  the  business  mentioned  In  the  articles. 
Sess.  Laws  1905,  p.  111.  P.  T.  McGee  swears 
that  the  corporation  was  fully  organized, 
with  a  full  complement  of  officers,  and  that 
It  conducted  a  general  merchandise  business 
for  several  years.  This,  taken  with  the  fact 
that  the  corporation  executed,  by  Hugh  Mc- 
Gee, as  Its  president,  and  P.  T.  McGee,  as 
Its  secretary,  the  deed  conveying  the  premises 
to  James,  shows  that  it  has  attempted  to 
do  the  business  which  It  was  authorized  by 
Its  charter  to  do,  and  this  established  it  at 
least  as  a  corporation  de  facto,  so  that  the 
legality  of  Its  organization  cannot  be  Inquired 
Into  In  any  action  other  than  by  the  state. 
Marsters  v.  Umpqua  Valley  Oil  Co.  (Or.)  90 
Pac.  151.  And  it  is  well  settled  that  a  con- 
veyance of  property  to  or  by  a  corporation 
de  facto  will  be  binding  and  valid  as  against 
all  parties  except  the  state.  Finch  v.  Ull- 
man,  105  Mo.  255,  16  8.  W.  863,  24  Am.  St. 
Rep.  383.  The  corporation,  then,  having 
taken  the  title  to  the  lots  in  (ineetlon  by  the 
deed  to  P.  T.  McGee  and  wife,  executed  on 
March  1,  1808,  free  from  any  fraud  of  the 
grantor.  Its  title  would  not  be  affected  by  any 
of  his  subsequent  creditors,  unless  the  con- 
veyance Is  made  with  the  Intent  to  defraud 
future  creditors;  but,  as  we  have  already 
seen,  there  Is  no  averment  In  the  complaint 
that  P.  T.  McGee,  when  he  and  his  wife  made 
the  conveyance.  Intended  to  deal  with  these 
creditors  In  the  future  and  to  Incur  these 
subsequent  debts  on  the  faith  of  his  owner- 
ship of  the  property  In  question,  nor  Is  there 
any  proof  to  that  effect;  nor  Is  there  any 
averment  that  when  the  conveyance  was 
made  he  was  about  to  engage  In  a  hazardous 
enterprise,  and  that  It  was  made  so  as  to 
throw  the  burden  of  loss  on  his  anticipated 
creditors,  but  the  proof  shows  that,  by  con- 
veying the  property  to  the  corporation  and 
the  business  being  thereafter  conducted  in 
the  name  of  the  corporation,  the  property 
was  exposed  to  ail  the  hazards  of  the  busi- 
ness of  the  corporation,  and  hence  It  could 
not  have  been  that  such  fraud  was  Intended. 
The  evidence,  we  think,  shows  quite  clearly 
that,  when  James  T.  McGee  took  the  title 
trom  the  corporation  by  its  conveyance,  he 
paid  the  consideration  expressed  in  the  deed, 
and  that  there  was  no  secret  reservation  of 
any  Interest  therein  by  P.  T.  McGee.  The 
explanation  of  the  subsequent  possession  of 
the  premises  by  P.  T.  McGee  is  sufficient  to 
satisfactorily  rebut  any  possible  Inference  that 
might  otherwise  arise  from  such  facts  that 
P.  T.  McGee  had  retained  a  secret  Interest 
In  the  property. 

For  these  reasons.  It  follows  that  the  de- 
cree should  be  reversed,  and  one  entered  here 
dismissing  the  complaint 
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BRATTAIN  et  al.  t.  CONN  et  al. 
(Supreme  Court   of  Oregon.     Aug.   27,   1907.) 

Waters  and  Water  Courses— Obstruction 
OF  Fr.ow — Maintenance  of  Dam. 

Where  complainants  and  their  predecessors 
in  interest  for  more  than  20  years  bad  asserted 
and  exercised  a  right  each  year  to  construct  and 
maintain,  whenever  necessary,  a  temporary  dam 
or  obstruction  in  the  main  channel  of  a  river  to 
divert  water  into  a  creek  for  irrigation  purposes, 
without  any  intimation  from  defendants  or  tlieir 
predecessors  in  interest  that  complainants'  right 
to  maintain  the  dam  was  questioned,  complain- 
ants acquired  a  prescriptive  right  to  maintain 
it,  notwithstanding  defendants  clandestinely  and 
without  complainants'  knowledge  at  various 
times  forcibly  destroyed  the  works  so  main- 
tained. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  §  195.] 

Appeal  from  Circuit  Court,  Lake  County; 
Henry  L.  Ben.son,  Judge. 

Suit  by  T.  J.  Brattain  and  otbers  against 
George  Conn  and  anotlier.  From  a  Judg- 
ment for  complainants,  defendants  appeal. 
Afllrmed. 

C.  A.  Cogswell,  for  appellants.  L.  R.  Web- 
ster and  Joseph  Simon,  for  respondents. 

PER  CURIAM.  This  ault  is  brought  by 
T.  J.  Brattain  and  nine  other  landowners  in 
the  Chewaucan  valley,  for  themselves  and 
othei-s  similarly  situated,  to  establish  the 
right  to  maintain  a  temporary  dam  or  ob- 
struction In  the  Chewaucan  river,  at  the 
head  of  Small  creek,  during  low-water  sea- 
sons, for  the  purpose  of  diverting  a  portion 
of  the  water  of  such  river  Into  Small  creek 
for  irrigation  purposes,  and  to  enjoin  defend- 
ants from  Interfering  with  such  right.  The 
Chewaucan  river  Is  quite  a  large  stream  flow- 
ing northeasterly  through  the  town  of  Pais- 
ley. Just  above  the  town  it  divides,  and  one 
fork  thereof,  calletl  "Small  Creek,"  flows  In 
a  southeasterly  direction,  and  from  which 
plaintiffs  irrigate  alwut  2,000  acres  of  land. 
Prior  to  1880,  and  while  the  40-acre  tract  at 
the  head  of  Small  creek,  and  through  which 
the  main  river  flows,  belonged  to  the  state, 
plaintiffs  or  their  predecessors  In  interest 
entered  upon  and  Improved  Small  creek,  for 
the  purpose  of  conducting  water  through  it 
for  Irrigating  purposes;  and,  as  the  natural 
flow  was  not  sufficient  for  their  needs  dur- 
ing the  low-water  seasons,  they  constructed 
and  maintained,  each  year  dtu-ing  that  time, 
a  temporary  dam  In  the  main  river  for  the 
purpose  of  diverting  a  portion  of  the  water 
Into  Small  creek,  thus  augmenting  the  natur- 
al flow  thereof.  While  they  were  so  using 
Small  creek  and  maintnining  their  dam,  the 
land  was  conveyed  by  the  state  to  one  Itlggs, 
who  sul)8i'(iuently  sold  it  to  llanchett,  who 
couveye*!  It  to  Drinkwater  in  August,  1RS2. 
From  the  time  of  the  conveyance  by  the  state 
to  Itlggs.  In  ISSO.  and  up  to  IKSC.  plalntiflTs 
us(h1  Small  creek  as  a  part  of  their  irriga- 
tion system,  and  maintained  the  dam  re- 
feri-ol  to  without  objection  from  the  land- 
owner, so  far  as  the  evidence  discloses;  but 


In  18S0,  some  question  arising  between  them 
and  Drinkwater,  Brattain  and  others  pur- 
chased the  right  to  use  the  natural  channel 
of  Small  creek  from  him  as  a  conduit 
through  which  to  convey  water  from  the  main 
channel  of  the  river,  through  and  across  his 
lands,  with  the  right  to  enter  thereon  for 
the  purpose  of  enlarging  or  clearing  the 
stream  from  obstructions  and  placing  and 
maintaining  headgates  therein  and  such  oth- 
er work  or  works  as  may  be  found  necessary 
to  maintain  and  control  the  desired  flow  of 
water.  A  few  days  after  making  this  con- 
veyance to  Brattain  and  his  associates, 
Drinkwater  conveyed  the  premises  to  Virgil 
Conn,  who  In  October,  1889,  sold  and  con- 
veyed to  defendant  George  Conn,  who  has 
ever  since  been  the  owner  thereof.  After 
the  Drinkwater  deed,  plaintiffs  or  their  pred- 
ecessors in  interest  continued  to  use  Small 
creek  and  to  maintain  the  dam  in  the  main 
stream  as  before,  without  any  expressed  ob- 
jections or  protest  from  defendants  or  their 
predecessors  In  Interest,  until  1902,  when  de- 
fendants tore  out  the  dam  and  by  force  pre- 
vented plaintiffs  from  rebuilding  It,  where- 
upon this  suit  was  commenced.  It  resulted 
In  a  decree  In  favor  of  plaintiffs,  and  de- 
fendants appeal. 

The  only  question  Involved  Is  the  right  of 
plaintiffs  to  construct  and  maintain  a  tem- 
porary dam  or  obstruction  in  the  Chewaucan 
river  at  the  head  of  Small  creek  to  increase 
the  flow  to  2,i>00  Inches  of  water  In  such 
creek  during  the  low-water  seasons.  They 
claim  this  right  by  virtue  of  a  grant  from 
Drinkwater  and  by  prescription.  The  deed 
from  Drinkwater  to  Brattain  and  his  as- 
sociates conveyed  the  use  of  Small  creek  as 
a  conduit  for  water  from  the  main  channel, 
witli  the  right  to  place  and  maintain  a  head- 
gate  therein,  and  "such  other  work  or  works 
as  may  be  necessary  to  maintain  and  control 
the  desired  flow  of  water  through  said  creek 
channel";  and  it  can  be  fairly  argued,  in 
view  of  the  circumstances,  this  language  was 
Intended  to.  and  did,  Include  the  right  to 
construct  a  dam  in  the  main  river,  as  the 
grantees  had  theretofore  done.  But,  how- 
ever that  may  he,  we  think  a  prescriptive 
right  to  maintain  such  dam  is  shown  by  the 
testimony.  It  clearly  appears  that  for  more 
than  20  years  the  plaintiffs  and  their  prede- 
cessors in  interest  have  asserted  and  exercis- 
ed the  right  each  year  to  construct  and  main- 
tain, whenever  necessary,  a  temporary  dam 
or  olwtruction  in  the  main  channel  of  the 
river  to  divert  from  2,000  to  2,500  Inches 
of  water  Into  Small  creek  for  Irrigation 
purposes,  and  without  any  Intimation  from 
defendants  or  their  predecessors  In  Interest 
that  their  right  was  questioned.  It  is  true 
that  defendant  George  Conn  testifies  that  he 
often  tore  out  and  removed  the  dam.  but 
there  Is  no  evidence  that  plaintiffs  knew  of 
this  fact,  or  that  it  was  done  at  a  time  when 
they  needed  the  water.  It  was  a  clandestine 
and  secret  Invasion  of  their  rights,  and  we 
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do  not  nnderstand  that  an  entry  by  stealth 
and  without  the  knowledge  of  the  party  in 
possession  is  suflScient  to  break  the  continu- 
ity necessary  to  constitute  au  adverse  pos- 
session or  to  establish  a  right  by  prescrip- 
tion. 

It  is  unnecessary  for  us  to  further  review 
the  testimony.  It  Is  sufBcient  that  we  have 
examined  the  record  with  care  and  find  no 
reason  why  the  decree  of  the  court  below 
should  be  disturbed. 

Decree  atflrmed. 

DUTRO  V.  LADD  et  al. 
(Supreme  Court  of  Oregon.    Aug.  27,  1907.) 

1.  Pleading — Answer— Defenses. 

Under  B.  &  C.  Ck>mp.  $  73,  providing  that 
an  answer  may  contain  any  new  matter  consti- 
tuting a  defense,  and  section  74,  that  defendant 
may  plead  as  many  defenses  as  he  has,  defend- 
ants, sued  on  an  account  for  legal  services,  hav- 
ing pleaded  a  general  denial,  were  entitled  also 
to  plead  limitations  as  an  affirmative  defense. 

[Ed.  Note.— For  cases  in  jwint,  see  Cent.  Dig. 
vol.  39,  Pleading,  §§  184-194.] 

2.  Statutes— Construction. 

Where  the  sections  of  a  statute  involved 
are  all  included  in  the  same  act,  they  must  be 
construed  together,  and  such  construction  be 
given,  if  possible,  that  each  section  may  be 
effective. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §  283.] 

3.  Sake. 

Where  the  language  is  clear  and  unambig- 
uous, it  leaves  no  room  for  construction,  and  it 
becomes  the  duty  of  the  court  to  adopt  the 
meaning  which  it  imports. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  S  266.] 

4.  IilMITATION     OF    ACTIONS  —  COMMENCEMENT 
OF  ACTION— FILING  COMPLAINT^-SERVICE. 

B.  &  C.  Comp.  i  6,  provides  that  an  ac- 
tion on  contract  must  be  brought  within  six 
years  from  the  time  the  cause  of  action  accrues. 
Section  51  provides  that  actions  at  law  shall  be 
commenced  by  filing  a  complaint  with  the  clerk 
of  the  court,  and  that  sections  14  and  15  shall 
only  apply  for  the  purpose  of  determining  wheth- 
er an  action  has  been  commenced  within  the 
time  limited.  Section  14  declares  that  an  action 
shall  be  deemed  commenced  when  the  complaint 
is  filed  and  the  summons  served,  and  section  15 
provides  that  an  attempt  to  commence  an  action 
sliall  be  deemed  equivalent  to  its  commencement, 
when  the  complaint  is  filed  and  summons  deliv- 
ered with  the  intent  that  it  shall  be  served  by 
the  sheriff  or  other  officer  of  the  county  in  w^hich 
defendants  or  one  of  them  usually  or  last  resid- 
ed, if  such  attempt  be  followed  by  the  first  pub- 
lication of  the  summons  or  service  within  GO 
days.  Held,  that  where,  in  an  action  on  an  ac- 
count, the  complaint  was  filed  and  the  summons 
delivered  to  the  sheriff  for  service  2  days  be- 
fore the  expiration  of  the  statutory  period,  but 
no  service  was  had  or  publication  biegun  until 
10  months  thereafter,  the  action  was  barred. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  f  530.] 

Appeal  from  Circuit  Court,  Multnomah 
County;   J.  B.  Cleland,  Judge. 

Action  by  Thomas  C.  Dutro  against  Wil- 
liam M.  Ladd  and  others,  as  executors  of  the 
estate  of  W.  S.  Ladd,  deceased,  and  another. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Afilrmed. 

This  Is  an  action  to  recover  $5,000,  attor- 
ney fees,  alleged  to  be  due  plaiutiff  from  de- 
fendants (or  legal  services  furnished  between 


December  15,  1896,  and  May  «,  1898.  The 
complaint  was  filed  May  7,  1904,  at  which 
time  a  copy  of  the  summons  was  placed  in 
the  hands  of  the  sheriff,  but  not  served  until 
March  9,  1905,  when  personal  service  was 
had  and  the  summons  tiled.  Defendants  an- 
swered, denying  the  allegations  of  the  com- 
plaint, and  as  an  affirmative  defense  plead- 
ed the  statute  of  limitations.  A  reply  being 
filed,  placing  the  cause  at  Issue,  on  June  28, 
1903,  a  trial  was  had  before  a  Jury,  resulting 
In  a  nonsuit  From  a  Judgment  thereon, 
plaintiff  appeals. 

C.  M.  Idleman,  for  appellant  S.  B.  Lin- 
thlcum,  for  respondents. 

KING,  O.  (after  stating  the  facts).  It  is 
urged  by  counsel  for  plaintiff  that  defendant, 
by  appearing  and  answering  to  the  merits 
and  denying  the  allegations  of  the  com- 
plaint is  not  entitled  to  maintain  his  afiSnna- 
tlve  defense.  It  is  settled  that  where  It 
does  not  appear  from  an  Inspection  of  the 
complaint  that  the  remedy  Is  barred,  the 
same  may  be  averred  in  the  answer.  Haw- 
kins v.  Donnerberg,  40  Or.  97,  66  Pac.  691, 
90a  B.  &  0.  Comp.  8  73,  provides  that  the 
answer  may  contain  any  new  matter  consti- 
tuting a  defense;  and  section  74,  that  the 
defendant  may  set  forth  by  answer  as  many 
defenses  as  be  may  have.  While  this  can- 
not be  done  where  It  appears  that  the  de- 
fense is  clearly  Inconsistent,  there  Is  nothing 
Inconsistent  in  the  defendant  asserting  ho 
owes  the  plaintiff  nothing  and  at  the  same 
time  averring  that  the  claim  sued  on  is  bar- 
red by  the  statute.  The  object  of  the  law  on 
the  subject  Is  to  prevent  the  assertion  of  stale 
claims,  whether  with  or  without  merit  there- 
by avoiding  the  oppressive  results  which 
would  otherwise  often  follow  after  witnesses 
are  unavailable,  or  after  unavoidable  events 
have  transpired  precluding  the  assertion  of 
what  might  have  otherwise  been  a  good  de- 
fense. It  would  therefore  not  be  In  harmony 
with  the  reason  and  spirit  of  the  law  to  bold 
the  statute  unavailable  merely  because  It 
may  be  alleged  in  the  answer  that  the  claim 
is  without  merit.  Defenses  may  be  deemed 
inconsistent  only  when  they  are  so  contra- 
dictory to  each  other  that  one  of  them  must 
necessarily  be  false.  In  this  case,  if  the  de- 
fendant did  not  owe  plaintiff,  yet  under  the 
affirmative  allegations  in  the  answer,  the 
statutory  bar  is  urged  against  him;  while, 
if  the  claim  is  in  fact  meritorious,  such  time 
has  elapsed  since  plaintiff's  rights  thereto 
matured  as  to  constitute  a  bar  to  his  remedy. 
Both  may  be  true,  and.  if  so,  defendant 
should  be  permitted  to  frame  his  answer  ac- 
cordingly. Snodgrass  v.  Andross,  19  Or.  236, 
23  Pac.  069. 

The  next  question  for  determination  Is  as 
to  whether,  under  the  facts  admitted  by  the 
pleadings,  plaintiff's  claim  Is  barred  under 
B.  &  C.  Comp.  §  6,  which  provides  that  an 
action  upon  a  contract  or  liability,  express 
or  Implied,  must  be  brought  within  six  years 
from  the  time  the  cause  of  action  accrues. 
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It  Is  admitted  by  the  pleadings.  In  effect, 
that,  while  the  complaint  was  filed  2  days 
before  the  expiration  of  the  statutory  period, 
the  summons  was  not  served  nor  filed  until 
10  months  thereafta:.  It  is  provided  by  sec- 
tion 51  that  "actions  at  law  shall  be  com- 
menced by  filing  a  complaint  with  the  clerk 
of  the  court,  and  the  provisions  of  sections 
14  and  15  shall  only  apply  to  this  subject 
for  the  purpose  of  determining  whether  an 
action  has  been  commenced  within  the  time 
limited  by  the  Code."  It  is  also  added  that 
summons  may  be  served  on  the  defendant  at 
any  time  thereafter.  Section  14  states  that 
an  action  shall  be  deemed  commenced  when 
the  complaint  Is  filed  and  the  summons  serv- 
ed; and  in  section  15  it  Is  provided  that  an 
attempt  to  commence  the  action  shall  be 
deemed  equivalent  to  Its  commencement, 
when  the  complaint  was  filed  and  summons 
delivered  with  the  Intentiou  that  it  shall  be 
actually  served  by  the  sheriff  or  other  oflJcer 
of  the  county  in  which  the  defendants  or  cue 
of  them  usually  or  last  resided;  "but  such 
an  attempt  shall  be  followed  by  the  first 
publication  of  the  summons  or  service  there- 
of within  60  days."  It  Is  conceded  here  that 
no  service  In  person  or  attempted  publication 
of  summons  was  made  within  that  time,  but 
argrued  by  plaintiff's  counsel  that  there  is  a 
distinction  between  the  "limitation"  of  ac- 
tions and  "commencement"  of  actions;  that 
sections  14  and  15  apply  only  for  the  purpose 
of  determining  whether  the  action  has  been 
commenced  within  the  time  limited  by  the 
Code,  and  designates  the  relations  only  that 
exist  between  the  defendants,  specifying  the 
respective  rights  as  between  themselves;  and 
that  these  sections  in  no  manner  place  any 
restrictions  on  section  51.  The  sections  of 
the  statute  alluded  to  are  all  included  In  an 
act  entitled  "A  bill  to  provide  a  Code  of  Civ- 
U  Procedure,"  adopted  in  1802.  Being  In- 
cluded In  the  same  act  and  adopted  at  the 
same  time,  they  must  necessarily  be  consid- 
ered together,  and  such  construction  be  giv- 
en thereto,  if  possible,  that  all  the  provisions 
of  each  of  the  sections  may  be  made  effect- 
ive. State  V.  McGuire,  24  Or.  3C«,  33  Pac. 
COB,  21  li.  R.  A.  47a  We  think,  however, 
that  the  language  Is  plain  and  uuaniblguous, 
leaving  no  room  for  construction;  and  when 
the  language  Is  clear  we  have  no  discretion 
but  to  adopt  the  meaning  which  It  imports. 
Phelps  T.  Racey,  60  X.  Y.  10,  19  Am.  Rep. 
140.  Section  51  clearly  states  that  sections 
14  and  15  of  B.  &  C.  Comp.  can  apply  only 
for  the  purpose  of  determining  whetiier  tlie 
action  has  been  conimenced  within  the  tinie 
prescribed  by  the  Code,  and  not  for  any  oth- 
er i)uri)08P.  In  any  other  case  It  is  manifest 
that  the  tiling  of  a  coniplnint  is  snlHcient, 
and  the  suinnions  nia.v  be  tiled  as  there  stat- 
«1.  provided  It  be  tiled  within  the  time  lim- 
ited, where  the  question  arises  as  to  wheth- 
er the  action  l.s  barred  by  section  6  of  the 
statute.  In  which  event  it  Is  expressly  pro- 
vided that  the  service  must  be  made  within 
.60  days  from  the  tiling  of  the  complaint.    It 


being  admitted  the  summons  was  not  served, 
filed,  or  In  any  manner  attempted  to  be  serv- 
ed or  filed,  nor  publication  thereof  attempted, 
until  6  years  and  10  months  after  the  cause 
of  action  matured,  it  necessarily  follows  that 
the  action  was  not  commenced  within  the 
time  required.  1  Enc.  PI.  &  Pr.  p.  130; 
Burns  v.  M'hlte  Swan  Mining  Co.,  35  Or. 
.305,  57  Pac.  637;  Smith  v.  Day,  39  Or.  531, 
04  Pac.  812,  05  Pac.  1055. 

Other  iKilnts  are  suggested  In  the  record, 
but  not  urged  here;  nor  do  we  deem  them 
material. 

The  Judgment  of  the  court  below  should 
be  affirmed.    ^,„_  __^.^' 

WOLF  V.  CITY  RY.  CO.* 
(Supreme  Court  of  Oregon.    Aug.  20,  1907.) 

1.  Tbtai,— WrrHDBAWAL  OF  Testimony. 

Where  the  undisputed  circumstances  show 
the  testimony  of  a  witness  cannot  by  any  pos- 
sibility be  true.  It  is  the  duty  of  the  court  to 
withdraw  such  testimony  from  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  t  ZSlA.\ 

2.  Street  Ratlboads— In.turt  to  persons  on 
Track— Actions— Evidence— Sufficiency. 

In  an  action  for  the  death  of  plaintiff's  in- 
testate, caused  by  his  beinj;  struck  by  a  street 
car,  evidence  examined,  and  that  of  a  certain 
witness  for  plnintiif  hHd  not  so  opposed  to  all 
reasonable  probabilities  as  to  require  its  exclu- 
sion, as  a  matter  of  law,  from  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Gent.  Dig. 
vol.  44,  Street  Railroads,  H  251-257.] 

3.  Same— CoNTBiBUTOBY  Neoooencb  of  Peb- 
BON  Injured. 

A  person  about  to  cross  a  street  at  a  cross- 
ing is  not  bound  to  wait  because  a  car  is  in 
sight;  but  if  the  car  is  at  such  a  distance  that 
he  has  time  to  cross,  if  it  is  run  at  the  usual 
speed,  it  is  not  negligence,  as  a  matter  of  law, 
to  attempt  to  do  so. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  f  257.] 

4.  Same— QUE.STI0N  fob  .Tuby. 

Whether  a  speed  of  26  or  29  miles  an  hour 
by  a  street  cor  at  a  much-used  crossing  is  rea- 
sonable is  for  the  jury. 

5.  Same— Cabb  Reqiiibed  in  Opebation. 

It  is  the  duty  of  a  street  railway  company, 
in  operating  its  cars  at  street  crossinRs.  to  use 
ordinary  care  to  avoid  injury,  regardless  of 
whether  the  rate  of  speed  has  l>cen  limited  by 
statute  or  ordinance,  or  not. 

[B3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  i  172.] 
0.  Same— Evidence- Sufficiency. 

That  at  the  time  a  pedestrian  was  struck 
by  a  street  car  there  were  seven  persons  at  or 
near  the  crossing  authorized  a  finding  that  the 
street  was  much  used. 

7.  Same. 

I'rinciples  of   law   governing   the  manage- 
ment of   trains   propelled  by  steam  power  and 
those  propelled  by  electricity  are  not  identical. 
{VA.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Roiiroads,  |  172.] 

8.  Appeal— Excessive  Vebdict — Question  of 
Fact. 

The  refusal  to  set  aside  a  verdict  as  ex- 
cessive cannot  be  reviewed  on  appeal ;  the  ques- 
tion being  one  of  fact,  and  not  of  law. 

[Ed.  Note. — For  coses  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f  3864.] 

Appeal  from  Circuit  Court,  Multnomah 
County :  .Vlfred  F.  Sears.  Jr..  .Tudge. 

•  Rehearing  denied  October  22,  1907. 
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Action  by  Mollle  Wolf,  administratrix  of 
the  estate  of  Isaac  Wolf,  deceased,  against 
the  City  &  Suburban  Railway  Company 
Judgment  for  plaintiff,  and  defendant  ap- 
peala    Affirmed. 

W.  P.  Lord  and  E.  B.  Seabrook,  for  appel- 
lant. A.  Bernstein  and  D.  S.  Cohen,  for 
respondent. 

MOORE.  J.  This  Is  an  action  by  MoUie 
Wolf,  as  administratrix  of  the  estate  of  her 
husband,  Isaac  Wolf,  deceased,  against  the 
City  &  Suburban  Railway  Company,  a  cor- 
poration, to  recover  damages  resulting  from 
his  death,  which  was  caused  by  his  being 
struck  by  one  of  the  defendant's  cars,  August 
26,  1902,  in  the  city  of  Portland.  The  negli- 
gence alleged  as  a  basis  for  the  recovery  is 
that  the  car  causing  the  Injury  was  being 
run  down  a  steep  Incline  on  First  street, 
from  Montgomery  to  Mill  street,  at  a  reck- 
less, dangerous,  and  excessive  rate  of  speed, 
and  without  any  warning  being  given  of  its 
approach  to  the  crossing  at  Mill  street  by 
reason  of  which  carelessness,  and  without 
any  fault  on  bis  part,  Wolf  sustained  the 
Injury,  at  the  intersection  of  First  and  Mill 
streets,  a  public  crossing,  which  resulted 
In  his  death.  The  answer  denies  the  ma- 
terial allegations  of  the  complaint,  and  avers 
that  at  the  time  of  the  accident  the  defend' 
ant's  agents  and  servants  were  exercising 
due  care  and  caution  In  conducting  and  man- 
aging the  car,  and  that  the  hurt  complained 
of  was  caused  by  the  contributory  negligence 
of  plaintiff's  intestate.  The  reply  put  in 
issue  the  allegations  of  new  matter  in  the 
answer,  and,  the  cause  being  tried,  judg- 
ment was  rendered  against  the  defendant 
for  the  sum  of  $5,000,  and  It  appeals,  assign- 
ing as  error,  inter  alia,  the  action  of  the 
court  In  refusing  to  grant  a  Judgment  of 
nonsolt  at  the  conclusion  of  plaintiff's  case, 
and  in  denying  a  request  to  direct  the  Jury 
to  return  a  verdict  for  the  defendant  when 
all  the  testimony  had  been  submitted. 

A  former  Judgment  in  this  action  for  the 
sum  of  $500  was  reversed  in  consequence  of 
the  court's  refusal  to  grant  a  nonsuit  Wuif 
V.  City  Railway  Co.,  45  Or.  44«,  72  Pac.  328, 
78  Pac.  668.  The  testimony  produced  at  the 
last  trial  Is  substantially  the  same  as  that 
given  at  the  prior  hearing,  except  that  one 
S.  Price,  who  had  not  theretofore  been  called 
by  either  party,  appeared  as  plaintiff's  wit- 
ness; and  hence  a  determination  of  the  er- 
rors alleged  must  rest  upon  a  consideration 
of  his  declarations  under  oath,  when  examin- 
ed In  connection  with  other  evidence.  Be- 
fore reviewing  bis  testimony,  however,  it  Is 
deemed  proper  to  call  attention  to  the  locus 
In  quo  where  the  injury  occurred.  The  tes- 
timony shows  that  First  street  In  the  city  of 
Portland,  extends  northerly  on  a  downgrade 
from  Montgomery  to  Mill  street  which  high- 
ways cross  it  at  right  angles,  and  the  blocks 
situated  between  the  intersecting  cross- 
streets  are  2<)0  feet  In  length,  and  the  streets  i 
mentioned  60  feet  in  width;  that  the  defend- 


ant owns  two  parallel  tracks  on  First  street, 
the  rails  of  each  of  which  are  placed  3  feet 
and  6  Inches  from  center  to  center,  and  the 
space  between  the  two  tracks  Is  5  feet  and 
8  inches  from  center  to  center,  of  the  rails; 
that  the  cars,  which  are  operated  by  elec- 
tricity, In  going  north  run  on  the  east  track, 
and  those  proceeding  in  an  opposite  dlrec- 
tion  pass  over  the  west  line;  that  double- 
truck  car  No.  64,  which  struck  the  decedent, 
is  28  feet  long,  and  34  persons  can  be  seated 
therein,  but  at  the  time  of  the  Injury  there 
were  on  the  car  63  passengers,  a  motorman, 
and  a  conductor. 

Price's  testimony  Is  to  the  dlect  that  at 
the  time  of  the  accident  he  was  standing, 
with  others,  at  the  northeast  corner  of  First 
and  Mill  streets,  awaiting  the  approach  of  a 
car  going  north,  to  become  a  passenger  there- 
on; that  he  first  saw  Wolf  going  south  on 
the  west  side  of  First  street  and  thence 
nearly  across  Mill  street  where  he  turned 
southeasterly  to  the  south  cross-walk  on  the 
latter  street,  and  as  he  reached  the  west  line 
of  the  rails  the  witness  first  saw  the  car 
up  the  hill  coming  down  fast;  that  he  did  not 
hear  any  bell  rung,  nor  was  the  speed  of  the 
car  slackened;  that  when  Wolf  reached  the 
east  line  of  rails  the  car  was  about  60  feet 
south  of  Mill  street,  and  before  he  could 
cross  the  track  he  was  struck  and  Injured 
by  the  car,  which  passed  entirely  across  the 
street  before  It  was  stopped.  On  cross-ex- 
amination the  toltowing  questions  were  ask- 
ed, and  responses  thereto  made:  "Q.  Where 
was  the  car  when  you  first  saw  It?  A.  I 
saw  it  about  Montgomery  street,  as  soon  as 
It  came  up  the  hUl.  ♦  •  •  Q.  Was  It  at 
Montgomery  street  when  you  saw  It  first? 
A.  That  Is  something  I  could  not  tell  you. 
Q.  Will  you  swear  It  was  as  far  up  as  Mont- 
gomery street  when  you  first  saw  it?  A.  I 
could  swear  It  was  a  block  away  when  I 
seen  it.  Q.  Where  was  Mr.  Wolf  when  you 
first  saw  the  car?  A.  He  was  on  the  first 
track — on  the  west  track.  Q.  When  you  first 
saw  the  car.  Mr.  Wolf  was  then  on  the  west 
track,  the  one  the  care  run  up  on?  A.  Yes; 
on  the  west  track.  Q.  And  where  was  the 
car  then?  How  far  up?  A.  A  block.  Q. 
Up  at  Montgomery  street  one  block  away? 
A.  Yes.  Q.  Was  Mr.  Wolf  walking  at  a 
tolerably  brisk  speed,  or  was  he  going  very 
slowly?  A.  He  was  walking  pretty  briskly. 
Q.  And  be  walked  right  along  all  the  time 
and  did  not  stop?  A.  Yes.  Q.  You  looked 
at  him  all  the  time?  A.  Yes.  ♦  •  •  Q. 
When  Mr.  Wolf  came  up  the  track,  did  you 
notice  whether  he  looked  up  or  down  to 
see  whether  there  was  any  car  coming?  A. 
I  noticed  that  he  kind  of  looked  in  the  be- 
ginning of  his  going  on  Mill  street  I  no- 
ticed that  when  he  went  In  on  Mill  street — 
I  noticed  that  when  he  went  in  to  cross  on 
Mill  street — he  turned  in  and  looked  a  little 
to  see  if  any  car  was  coming.  ♦  *  *  Q. 
Was  there  anjthiug  to  obstruct  his  view,  if 
he  looked  up  the  street  from  where  he  was? 
A,  Nothing  In  the  way.    It  was  uphill.    Q. 
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There  was  nothing  In  your  way?    A.  Noth- 
ing In  my  way." 

It  la  argued  by  defendant'a  counsel  that 
Price's  testimony  Is  so  opposed  to  all  reason- 
able probabilities  as  to  require  Its  excluslou 
as  a  matter  of  law  from  the  jury,  leaving  the 
case  as  It  stood  at  the  former  appeal;  and, 
this  being  so,  errors  were  committed  as  al- 
leged. There  are  certain  facts  of  such  gen- 
eral notoriety  that  they  are  assumed  to  be 
known  by  a  court  without  any  proof  thereof 
(B.  &  C.  Comp.  {  719)  and  if  the  testimony 
of  a  witness  transcends  the  laws  of  nature  It 
is  undoubtedly  the  duty  of  a  court  to  with- 
draw such  testimony  from  the  consideration 
«f  the  Jury  (Smltson  t.  Southern  Pacific  Co., 
87  Or.  74,  60  Pac.  907).  Thus,  in  Blumenthal 
T.  Boston  k  Maine  Ballroad,  97  Me.  255,  54 
AtL  747,  It  was  ruled  that,  when  the  undis- 
puted circumstances  show  that  the  story  tol  J 
by  a  witness  upon  a  material  Issue  cannot  by 
any  possibility  be  true,  it  is  incumbent  upon 
the  court  to  take  such  testimony  from  the 
Jury.  In  that  case  the  plaintiff  was  hurt  by 
a  collision  with  the  defendant's  train,  after 
be  had  successfully  crossed  two  of  its  tracks ; 
and  in  referring  to  the  circumstances  of  the 
Injury,  as  detailed  by  the  party  sutTering 
therefrom,  Mr.  Chief  Justice  Wiswell  makes 
the  following  observation :  "The  plaintiff,  ac- 
cording to  bis  own  testimony,  was  driving 
at  a  fast  walk,  and  witnesses  for  the  plaintiff 
testified  that  in  their  Judgment  the  speed  of 
the  freight  train  was  from  15  to  20  miles  an 
hour.  Assuming  these  estimates  to  be  cor- 
rect, when  the  plaintiff  was  upon  the  first 
track,  with  an  unobstructed  view  of  the  rail- 
road easterly  for  a  distance  of  between  300 
and  400  feet,  the  train  was  only  from  125 
feet  to  150  feet  distant  from  the  crossing,  be- 
cause the  speed  of  the  train  was  only  five 
or  six  times  that  of  the  plaintiff,  and  they 
came  into  collision  after  the  plaintiff  had 
traveled  a  distance  of  25  feet.  Consequently, 
when  the  plaintiff  was  upon  the  first  track, 
25  feet  distant  from  the  place  of  collision,  he 
bad  an  unobstructed  view  of  the  approaching 
train,  which  was  not  more  than  150  feet 
distant  on  the  track  from  the  crossing.  If 
the  relative  speed  of  the  freight  train  was 
not  as  great  as  the  witnesses  have  estimated, 
then,  of  course,  the  train  was  still  nearer  the 
crossing  at  the  time  the  plaintiff  was  upon 
the  first  track.  There  is  no  controversy 
about  these  facts.  They  are  shown  by  the 
testimony  Introduced  by  the  plaintiff,  and  by 
the  plan  which  the  plaintiff  used  and  which 
is  made  a  part  of  the  case.  From  these  facts 
one  of  these  two  conclusions  is  irresistible: 
Either  the  plaintiff  failed  to  take  such  pre- 
cautions as  to  looking  and  listening  before  at- 
tempting to  cross  the  third  track  as  have  been 
laid  down  by  all  authorities  as  indispensable 
to  his  right  of  recovery,  or  else  he  did  look 
and  saw  the  approaching  train,  and  took  his 
chances  of  safely  crossing  in  front  of  it.  In 
either  event  his  negligence  contributed  to  the 
accident,  and  in  accordance  with  the  settled 


law  of  this  ittate  that  negligence  will  prevent 
his  recovery."  In  Spiro  v.  St.  Louis  Transit 
Co.,  102  Mo.  App.  250,  76  a  W.  684,  Mr.  Ja»- 
tice  Goode,  discussing  the  legal  principle  un- 
der consideration,  remarks:  "Verdicts  rest- 
ing on  evidence  which  looks  contrary  to  the 
ordinary  course  of  nature  are  not  infrequent- 
ly set  aside,  and  retrials  directed,  by  appel- 
late courts,  as  a  proper  precaution  against  an 
unjust  outcome  of  litigation.  While  It  is 
fundamental  that  Juries  must  weigh  evidence 
and  trial  Judges  revise  their  findings.  In- 
stances happen  in  which,  from  one  cause  or  an- 
other, this  practice  so  obviously  failed  to  work 
out  a  right  result  that  an  Imperative  call  la 
heard  to  supplement  It  by  an  exceptional  pro- 
cedure in  order  that  Justice,  the  end  of  all  pro- 
cedure, may  not  be  frustrated.  This  preroga- 
tive of  courts  of  error  Is  sparingly  employed ; 
but  that  it  exists,  as  an  emergency  expedient, 
for  the  correction  of  verdicts  palpably  wrong, 
is  certain.  The  appropriate  use  of  it  does  not 
require  a  court  to  be  convinced  that  the 
Jury  found  an  event  to  have  occurred  that  was 
physically  impossible  or  miraculous.  It  is 
enough  if  the  event  found  was  so  improbable 
according  to  the  ordinary  operation  of  physi- 
cal forces,  or  was  so  overwhelmingly  disprov- 
ed by  credible  witnesses,  as  to  compel  tbe 
conviction  that  the  Jury  either  failed  to 
weigh  the  evidence  carefully,  or  drew  unwar- 
ranted Inferences,  or  yielded  to  a  partisan 
bias."  So,  too.  In  Stafford  v.  Chippewa  Val- 
ley Electric  K.  Co.,  110  Wis.  331,  85  N.  W. 
1036,  Mr.  Justice  Marshall,  commenting  upon 
tbe  claim  respecting  the  relative  speed  of  a 
car  and  of  a  vehicle  in  which  tbe  plaintiff 
was  riding,  says:  "The  Idea  that  the  car 
moved  from  a  point  where  it  was  out  of  sight 
from  plaintiff's  point  of  view  when  she  look- 
ed to  where  it  was  when  the  horses  became 
frightened,  a  distance  of  some  275  feet,  while 
the  horses  traveled  but  about  20  feet,  making 
the  speed  of  the  car  somewhere  about  50 
miles  per  hour,  or  twice  as  great  as  the  most 
extravagant  testimony  of  plaintiflTs  witness- 
es puts  It,  Is  as  well  within  tbe  bounds  of  tbe 
ridiculous,  we  venture  to  say,  as  anything 
that  has  heretofore  received  serious  con- 
sideration by  a  trial  court  or  Jury.  We  can- 
not believe  for  a  moment  that  tbe  learned 
trial  court  or  the  Jury  believed  that  such  a 
thing  could  be  within  reasonable  probabilities, 
or  that  the  case  was  submitted  to  the  Jury 
upon  any  such  theory." 

The  defendant's  counsel.  Invoking  the  rule 
enunciated  in  the  cases  from  which  the  fore- 
going exceri)ts  have  been  taken,  insist  that, 
as  It  appears  from  Price's  sworn  statements 
Wolf  passed  from  the  west  rail  of  tbe  west 
track  to  a  point  about  12  Inches  east  of  tbe 
east  rail  of  the  east  track,  a  distance  of  13 
feet  and  8  inches,  where  he  was  strud(  by 
the  corner  of  tbe  car,  while  It  was  going 
from  Montgomery  street  to  Mill,  a  space  of 
200  feet,  shows  that  the  car  must  l)ave 
traveled  more  than  14  times  faster  thai|  be 
did;  and.  assuming  that  Wolf  walked  aC  tbe 
moderate  rate  of  3  miles  an  hour,  when  tltf 
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witness  said,  "He  was  walking  pretty  brisk- 
ly," demonstrates  that  the  car  was  going  at 
a  greater  rate  of  speed  than  42  miles  an 
hour,  which  conclusion  Is  so  Improbable  as 
conclusively  to  show  that  the  testimony  giv- 
en by  Price,  as  an  attempt  to  establish  a 
probative  (act,  Is  worthless,  and  should  have 
been  rejected  as  false,  and  hence  an  error 
was  committed  in  denying  the  motion  for  a 
Judgment  of  nonsuit  It  was  admitted  at  the 
trial  that,  though  the  streets  where  the  ac- 
cident occurred  are  00  feet  wide,  the  distance 
from  curb  to  curb  of  such  highways  is  only 
36  feet,  and,  as  Price  was  standing  at  the 
northeast  comer  of  First  and  Mill  streets,  he 
must  at  least  have  been  more  than  36  feet 
north  of  where  Wolf  was  at  the  time  the 
latter  was  Injured.  It  will  be  remembered 
that  Price  testified  that  when  he  first  saw 
the  car  Wolf  was  by  the  west  track,  and  that 
the  car  was  then  about  at  Montgomery  street 
On  cross-examination  he  was  asked,  "Was 
It  at  Montgomery  street  when  you  saw  It 
first?"  and  answered,  "That  is  something  I 
could  not  tell  you."  He  further  said,  "I 
could  swear  it  was  a  block  away  when  I  seen 
it"  In  reply  to  the  Inquiry,  "Up  at  Mont- 
gomery street,  one  block  away?"  he  said, 
"Yes."  If  Price's  last  answer  can  be  con- 
strued as  definitely  locating  the  car  at  Mont- 
gomery street  when  Wolf  bad  reached  the 
west  track,  the  Inference  which  the  defend- 
ant's counsel  seek  to  establish  from  the  testi- 
mony of  this  witness  would  seem  to  be  deduc- 
ible.  The  jury,  however,  who  heard  Price 
testify,  may  have  observed  that  he  did  not 
give  proper  attention  to  that  Inquiry,  and,  if 
so,  they  had  a  right  to  compare  and  weigh 
his  entire  testimony,  and  were  warranted  In 
concluding  that  he  intended  to  convey  the 
Idea  that  when  he  first  saw  the  car  It  was 
about  200  feet  from  him,  and  therefore  at 
least  36  feet  nearer  Wolf.  If  It  were  con- 
ceded that  the  car  passed  over  164  feet  of 
track  while  Wolf  was  walking  13  feet  and  8 
Inches,  the  car  would  necessarily  have  attain- 
ed a  velocity  12  times  greater  than  that  of 
the  deceased,  or  36  miles  an  hour,  if  he  walk- 
ed 3  miles  In  that  time.  Price's  frequent  use 
of  the  word  "about"  when  employed  to 
qualify  the  distance  to  which  he  referred, 
convinces  us  that  be  did  not  intend  definitely 
to  locate  the  position  of  the  car  at  any  par^ 
ticnlar  time  with  reference  to  Wolf's  move- 
ments. If  the  rate  of  speed  which  the  car 
acquired  as  It  ran  heavily  loaded  down  an  in- 
cline was  definitely  known,  and  Wolf's  rela- 
tive position  with  reference  to  it  certain  at 
all  times  until  he  was  injured,  it  might  be 
ttossible  to  determine  whether  or  not  Price's 
testimony  violated  the  laws  of  nature;  but 
In  the  absence  of  such  Information  we  believe 
a  fair  construction  of  his  sworn  statements 
shows  that  they  are  not  so  Improbable  as  to 
have  warranted  a  declaration  by  the  trial 
court  as  a  matter  of  law,  that  his  testimony 
was  onwortby  of  belief. 
,    In  Blumentha)  t.  Boston  &  Maine  Railroad 


and  In  Stafford  ▼.  Chippewa  Valley  Electric 
R.  Co.,  supra,  to  which  cases  reference  has 
hereinbefore  been  made,  there  was  no  con- 
flict of  testimony  as  to  the  rate  of  speed  of 
the  train  and  car  respectively  causing  the  in- 
jury, while  In  the  case  at  bar  that  question 
Is  controverted.  In  order  clearly  to  under- 
stand this  branch  of  the  subject  a  statement 
of  the  defendant's  theory  of  the  cause  and 
manner  of  the  Injury  is  deemed  appropriate. 
No  witness  was  called  at  the  last  trial  by 
the  defendant  but  Its  counsel  read  to  the 
jury  the  testimony  given  on  behalf  of  their 
client  at  the  prior  hearing.  This  evidence  Is 
set  out  with  some  particularity  In  the  former 
opinion  (Wolf  v.  City  Ry.  Co.,  45  Or.  446,  72 
Pac.  320,  78  Pac.  668),  and  may  be  thus  sum- 
marized: As  the  car  was  going  north  about 
10  o'clock  In  the  forenoon  of  August  26, 1002, 
which  was  a  dry  day.  Wolf  was  seen  crossing 
First  street,  at  the  sonth  line  of  Mill,  where- 
upon the  motorman  immediately  rang  the 
bell  and  applied  the  brakes,  checking  the 
speed  of  the  car  from  8  or  10  miles  an  hour 
to  3  or  4,  during  that  period  of  time;  that 
when  Wolf  reached  the  west  track,  where  his 
view  was  unobstructed,  he  halted  as  If  to 
permit  the  car  to  pass,  and  the  motorman 
then  released  the  brakes  and  the  car  started 
ahead,  but  when  It  was  within  about  7  or  8 
feet  south  of  the  crossing  Wolf  suddenly  at- 
tempted to  pass  in  front  of  it  whereupon 
the  brakes  were  firmly  applied,  but  the  mo- 
torman was  unable  to  stop  the  car  in  time 
to  prevent  the  accident  or  until  the  front 
trucks  had  just  passed  over  the  north  crossing 
of  Mill  street.  C.  F.  Swlgert  who  was,  and 
for  several  years  prior  to  the  accident  had 
been,  the  manager  of  the  defendant  corpora- 
tion, testified,  as  its  witness,  that  he  was  ac- 
quainted with  the  practical  working  of  au 
electric  car  and  knew  the  manner  of  stopping 
one,  and  that.  In  his  opinion,  the  shortest  dis- 
tance In  which  such  a  car  could  be  stopped 
that  was  running  at  the  rate  of  6  miles  an 
hour  was  30  feet,  at  8  miles  an  hour  40  feet 
and  at  10  miles  an  hour  50  feet.  Joseph 
Friedman,  as  plaintiff's  witness,  testified  that 
after  striking  Wolf  the  car  was  not  stopped 
until  its  rear  end  was  about  two  lengths  of 
the  car,  or  56  feet  north  of  Mill  street  Jo- 
seph Ruveusky,  testifying  for  the  plaintiff, 
said  the  car  passed  entirely  across  that  street 
before  it  was  stopped.  Mrs.  Alice  Walker, 
as  a  witness  for  the  same  party,  testified 
that  the  car  was  stopped  below  the  crossing. 
Mrs.  Mary  Park,  as  the  defendant's  witness, 
testified  that  she  was  a  passenger  on  the  car 
at  the  time  Wolf  was  injured,  and  on  cross- 
examination.  In  referring  to  the  place  where 
the  car  was  stopped  after  the  accident,  she 
stated,  "I  think  It  was  about  the  middle  of 
the  block,  or  across  over  the  crossing." 

Assuming  the  fact  most  strongly  against 
the  plaintiff,  that  her  husband  was  struck 
while  he  was  at  the  extreme  north  line  of  the 
south  cross-walk  of  Mill  street,  the  car  ran 
across  the  remainder  of  that  highway,  or  4S 
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feet,  and  If  Friedman's  testimony  Is  to  be  be- 
lieved the  front  end  of  the  ear,  which  was 
the  line  of  contact,  was  not  stopped  until  It 
had  gone  three  times  the  length  of  the  car, 
or  86  feet,  below  the  crossing,  thus  making 
the  entire  distance,  according  to  his  estimate, 
132  feet  over  which  the  car  passed  before  It 
was  stopped  after  causing  the  injury.  If 
Mrs.  Park's  opinion  Is  accepted,  however,  the 
intervening  space  over  which  the  car  passed 
after  the  accident,  before  It  could  be  stopped 
by  the  motorman,  who  testified  that  he  set 
the  brakes  as  hard  as  he  could,  was  148  feet. 
As  the  speed  of  a  car  may  reasonably  be  de- 
termined by  the  distance  which  It  covers  on 
the  rails  before  It  can  be  stopped,  when  the 
brakes  are  properly  applied,  and  as  the  rate 
per  hour  Is  ascertained,  as  explained  by  Swlg- 
ert,  who  Is  an  expert  In  such  matters,  to  be 
equivalent  to  one-fifth  of  such  distance,  the 
jury  were  authorized  to  Infer  from  the  testi- 
mony admitted  that  the  car  was  rtmning  at 
the  rate  of  26.4  or  29.6  miles  an  hour  when 
the  Injury  occurred,  and  that  in  the  manage- 
ment of  the  Instrumentality  the  defendant's 
agents  and  servants  were  negligent.  Marden 
T.  Portsmouth,  etc.,  Street  Ry.  Co.,  100  Me. 
41,  60  Atl.  5.30.  69  L.  R.  A.  300,  109  Am.  St 
Rep.  476;  Chisholm  v.  Seattle  Electric  Co.,  27 
Wash.  237,  67  Pac.  601.  Such  deduction, 
when  compared  with  Price's  testimony,  con- 
vinces us  that  no  error  was  committed  In 
submitting  his  sworn  statements  to  the  jury 
for  their  consideration.  We  are  confirmed  in 
this  view  by  the  testimony  of  Joseph  Euven- 
sky,  who,  having  stated  that,  at  the  time  of 
the  accident,  he  was  on  the  west  side  of  First 
.street  going  north;  that  he  heard  the  car 
back  of  him,  and  at  the  same  time  saw  Wolf 
crossing  the  south  side  of  that  street,  was 
asked,  "When  you  first  saw  Mr.  Wolf  at  that 
time,  how  far  up  the  street  were  you  on  the 
west  side?"  and  he  replied,  "I  was  about 
half  a  block."  On  cross-examination,  the  de- 
fendant's counsel,  referring  to  Wolf,  inquired, 
"How  far  was  he  from  the  curb  on  the  west 
side  when  you  fir&t  saw  him?"  and  the  wit- 
ness answered,  "The  first  time  I  saw  him,  he 
was  at  the  first  track,  passing.  •  »  •  Q. 
How  many  steps  did  he  take  before  the  car 
came  in  sight?  A.  He  was  crossing.  lie  was 
In  the  middle  of  the  track,  and  crossing  the 
*racks.  Q.  That  Is  the  position  he  was  In 
when  the  car  passed  you?  A.  When  the  car 
passed  me  I  did  not  see  him.  Q.  You  did  not 
••ee  the  car  pass  you?  A.  I  saw  the  car  pass, 
out  I  did  not  see  Mr.  Wolf  at  that  time.  Q. 
How  far  was  the  car  from  the  crossing  when 
It  passed  you?  A.  The  car  was  about  three 
houses  from  the  baker  shop.  Q.  Then  that 
was  three  houses  above  the  baker  shop,  and 
the  baker  shop  and  another  house  on  the 
comer,  so  that  would  make  It  about  five  hous- 
es. The  car  was  about  five  houses  away?  A. 
Yes." 

In  referring  to  the  testimony  last  quoted, 
the  defendant's  counsel  make  the  following 


statement  In  their  brief,  to  wit:  "The  usual 
width  of  houses  Is  16  feet,  which  would  place 
him  (Ruvensky)  80  feet  from  the  comer, 
where  he  saw  Wolf  crossing  the  track,  when 
the  car  was  so  far  behind  him  and  up  the 
street  that  he  could  not  see  It  without  look- 
lug  around,  nor  did  he  see  It  until  It  after- 
wards passed  him.  Now,  if  the  car  was  run- 
ning at  the  rate  of  speed  to  which  he  testi- 
fied, it  must  have  been  at  least  30  feet  fur- 
ther back,  which  would  place  the  car  not  less 
than  100  feet  from  the  crossing  where  Wolf 
was  seen  by  Ruvensky  In  the  act  of  crossing." 
No  testimony  was  offered  tending  to  show 
the  width  of  the  houses  mentioned,  nor  did 
Ruvensky  indicate  the  rate  of  speed  which 
the  car  attained,  except  to  state  that  It  was 
going  fast,  and  that  it  was  about  two  sec- 
onds after  It  passed  him  before  Woff  was 
stmck  by  it.  It  is  Impossible  accurately  to 
determine  from  Ruvensky's  testimony  how 
far  south  of  Mill  street  the  car  was  when  he 
first  saw  Wolf,  or  how  far  the  witness  was 
at  that  time  from  the  street  comer,  except 
his  estimate  as  to  the  latter  distance,  that 
It  was  about  half  a  block,  or  100  feet,  and 
the  car  still  further  behind  him.  "A  per- 
son about  to  cross  a  street  at  a  regular  cross- 
ing," says  Mr.  Justice  Fell,  In  Callahan  v. 
Philadelphia  Traction  Co.,  184  Pa.  425,  39 
Atl.  222.  "is  not  bound  to  wait  because  a  car 
is  in  sight.  If  a  car  is  at  such  a  distance 
from  him  that  he  has  amp^e  time  to  cross  If 
it  is  run  at  the  usual  speed,  it  cannot  be  said 
as  a  matter  of  law  that  he  is  negligent  in  go- 
ing on."  So,  too,  in  Philbin  v.  Denver  City 
Tramway  Co.  (Colo.)  85  Pac.  630,  Mr.  Jus  ..-e 
Maxwell,  in  speaking  of  the  measure  of  care 
demanded  from  a  traveler  on  a  public  high- 
way, asserts:  "It  is  not  negligence  per  se  for 
one  to  cross  a  street  railway  track  in  front 
of  an  approaching  car,  which  he  has  seen  and 
which  is  not  dangerously  near."  If  the  Jury 
believed  the  testimony  of  Ruvensky  and  of 
Price,  they  had  the  right  to  conclude  that  the 
approaching  car  was  not  dangerously  near 
when  Wolf  attempted  to  cross  the  tracks  In 
front  of  it,  and  they  also  had  the  right  to 
find,  from  the  testimony  of  plalntifFs  wit- 
nesses, that  the  gong  was  not  sounded,  nor 
any  effort  put  forth  to  check  the  speed  of  the 
car. 

No  ordinance  limiting  the  rate  of  speed 
of  a  street  car  In  Portland  having  been  of- 
fered in  evidence,  nor  any  testimony  produced 
tending  to  show  what  Is  the  standard  of 
legitimate  speed  for  an  electric  car  on  First 
street  In  that  city,  Mr.  Seabrook,  of  counsel 
for  the  defendant,  called  attention  at  the 
trial  to  the  case  of  YIngst  v.  Lebanon,  etc., 
Ry.  Co.,  107  Pa.  43.S,  31  Atl.  687,  as  es- 
tablishing the  rule  governing  the  case  at  bar. 
In  that  case  the  plaintiff  was  injured  by  the 
upsetting  of  a  wagon  In  which  she  was  rid- 
ing, occasioned  exclusively  by  the  fright  of 
the  horse  which  was  drawing  the  vehicle. 
The  negligence  alleged  was  that  the  car  was 
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running  at  an  ezcesslTe  rate  of  speed,  wblch 
caused  the  fright  of  the  animal  and  thereby 
occasioned  the  Injury.  In  rendering  the  de- 
cision, Mr.  Justice  Oreen,  speaking  for  the 
court.  In  referring  to  the  plalntifT's  witnesses, 
says:  "Not  one  of  them  was  even  asked  the 
question  whether  the  speed  of  the  car  was 
greater  than  was  allowable  for  ao  electric 
car  to  run,  or  whether  they  bad  any  knowl- 
edge upon  that  subject  No  experts  In  sucb 
matters  were  called  to  testify  as  to  what 
would  be  a  reasonably  prudent  rate  of  speed 
for  BUdi  a  car  over  such  a  street,  and,  In 
short,  no  evidence  whatever  was  given  upon 
that  subject  Nor  was  any  evidence  given 
for  the  plaintiff  as  to  the  actual  rate  of  speed 
St  which  this  car  was  run,  and  therefore  the 
plaintiff  did  not  furnish  any  proof  which 
could  guide  the  Jury  In  considering  whether 
the  defendant  was  guilty  of  any  negligence 
in  this  regard."  Further  in  the  opinion  it 
is  observed:  "Electric  cars  have  a  lawful 
right  to  go  'fast' — to  go  with  'speed.'  The 
fact  that  they  can  do  so  Is  one  of  the  great 
reasons  of  their  being.  When  a  witness  says, 
therefore,  In  a  given  case,  that  the  car  ran 
swiftly  or  with  speed,  he  says  nothing  to  the 
purpose  when  the  inquiry  Is  as  to  negligence 
In  the  rate  of  travel.  Such  testimony  is  al- 
together too  uncertain  for  Judicial  action,  and 
most  especially  so  when  there  was  no  col- 
lision, but  only  the  fright  of  a  passing  horse." 
In  Harklns  v.  Pittsburg,  etc.,  Traction  Co., 
173  Pa.  149,  33  Atl.  1046,  it  was  beld  that 
the  rule  thus  announced  was  not  applicable 
where  a  person  was  Injured  by  being  struck 
by  a  car.  The  court,  referring  to  the  legal 
principle  Invoked,  say:  "The  circumstances 
of  the  two  eases  are  not  alike,  and  the  degree 
of  care  required  was  not  the  same.  In  one 
case  the  speed  of  the  car  was  wholly  unim- 
portant, except  as  it  contributed  to  causes 
which  produced  an  uiie.\pected  result  the 
fright  of  the  horse;  In  the  other,  the  rate 
of  speed  was  of  primary  importance,  as 
indicating  the  degree  of  control  which  the 
motorman  exercised  over  the  movements  of 
fbe  car  In  a  crowded  street,  and  when  in  a 
position  demanding  a  high  degree  of  care." 
It  Is  incumbent  upon  a  street  railway  com- 
pany, in  operating  its  cars  at  public  cross- 
ings, to  use  ordinary  care  to  avoid  injury; 
that  Is,  sucb  a  degree  of  solicitude  for  the 
welfare  of  others  as  persons  of  average  pru- 
dence would  exercise,  in  view  of  the  danger 
reasonably  to  be  apprehended  and  of  the 
consequences  of  accidents  resulting  there- 
from. Excessive  speed  at  such  places  aug- 
ments the  danger  of  collision  with  travelers, 
and,  as  it  might  reasonably  have  been  infer- 
red from  the  testimony  produced  at  the  trial 
tbat  at  the  time  of  the  accident  the  car  caus- 
ing the  injury  was  running  at  a  rate  of  26 
or  28  miles  an  hour,  tlie  court  could  not  say, 
aa  a  matter  of  law,  that  the  speed  war  rea- 
sonable, and  hence  it  was  its  duty  to  sub- 
mit that  qnestloB  to  tbe  Jnry  tor  their  con- 
WP.-a© 


Bideratlon.  Davis  t.  Concord  &  Montreal 
Railroad,  68  N.  H.  247,  44  AU.  388.  The  rule 
thus  announced  is  applicable  In  thickly  popu- 
lated or  much-used  districts,  regardless  of 
tbe  fact  whether  or  not  a  statute  has  been 
enacted  or  a  municipal  ordinance  adopted 
limiting  the  rate  of  speed.  Sundmaker  t. 
Xazoo,  etc.,  Ry.  Co.,  106  La.  Ill,  30  South. 
285.  Though  tbe  accident  occurred  in  tbe 
city  of  Portland,  no  testimony  was  offered 
tending  to  show  the  number  of  people  who 
lived  In  tbe  vicinity  of  First  and  Mill  streets, 
or  to  estimate  tbe  persons  who  might  reason- 
ably be  expected  to  cross  the  defendant's 
tracks  at  that  intersection.  It  does  appear, 
however,  that  at  the  time  of  the  injury  seven 
persons  were  on  tbe  street  at  or  near  tbe 
crossing,  and  from  that  number  the  Jury  liad 
the  right  to  infer  that  tbe  highway  was  much 
used.  In  Golinvaux  ▼.  Burlington,  etc.,  By. 
Co.,  126  Iowa,  652,  101  N.  W.  466,  it  was 
ruled  that  in  tbe  aiMence  of  an  ordinance 
regulating  the  rate  of  speed,  a  train  running 
in  the  suburbs  of  a  city  across  a  street  at 
the  rate  of  60  or  66  miles  an  hour  was  not 
of  Itself  negligence,  but  was  a  circumstance 
to  be  submitted  to  the  Jury,  with  other  evi- 
dence tending  to  show  ttiat  the  view  of  a 
traveler  was  obstructed  at  tbat  crossing  and 
that  no  l)ell  waa  rung.  Whether  or  not  such 
excessive  velocity  of  a  train  in  the  outlying 
districts  of  a  dty  is  not  per  se  negligence, 
even  in  tbe  absence  of  a  municipal  ordinance 
regulating  the  rate  of  speed,  need  not  now 
be  considered;  for  the  principles  of  law  gov- 
ernlng  tbe  management  of  trains  propelled  by 
steam  power  and  regulating  cars  operated  by 
electricity  are  not  Identical.  Marden  v. 
Portsmouth,  etc.,  Street  Ry.  Co.,  100  Me.  41, 
60  Atl.  630,  69  L,  R.  A.  SCO,  109  Am.  St  Rep. 
470.  In  tbat  case  it  was  determined  that 
tbe  rule  promulgated  in  Blumenthal  v.  Bos- 
ton ft  Maine  Railroad,  87  Me.  255,  54  Atl. 
747,  hereinbefore  noted,  was  not  applicable. 
We  conclude,  therefore,  that  tbe  rule  Invok- 
ed is  not  appropriate  to  tbe  case  at  bar,  and 
that  Wolf,  when  he  attempted  to  cross  tbe 
street,  had  the  right  to  assume  that  the  car, 
which  was  at  such  a  reasonable  distance, 
would  permit  him  to  do  so,  if  run  at  the 
usual  rate  of  speed  (Hamilton  v.  Consolidat- 
ed Traction  Co.,  201  Pa.  351,  50  Atl.  948); 
and  hence  no  error  was  committed  in  refus- 
ing to  instruct  the  Jury  to  find  for  the  de- 
fendant 

It  Is  maintained  by  defendant's  counsel  that 
the  Judgment  given  Is  excessive,  and  for  that 
reason  an  error  was  committed  in  refusing 
to  set  the  verdict  aside  and  to  grant  a  new 
trial.  In  Lindsay  v.  Grande  Ronde  Lbr.  Co. 
(Or.)  87  Pac.  146,  It  was  ruled  that  the  re- 
fusal of  a  trial  court  to  set  aside  a  verdict 
as  excessive  could  not  be  reviewed  on  appeal, 
as  the  question  presented  was  one  of  fact 
and  not  of  law. 

Other  errors  are  assigned;  bnt  deeming 
them  unimportant,  tlM  Judgment  is  afBrmed. 
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LOOMIS  V.  MacFARIxANE  et  al. 
(Supreme  Court  of  Oregon.    Jul.v  30,  1907.) 

1.  Guaranty  —  CoNSTBucTioN  —  Particulab 
WoR  DS— Earn  in  os. 

A  contract  providing  that,  whereas  guaran- 
tor had  sold  all  the  tools  used  in  operating  a 
log  boom,  together  with  the  manaRpraent  there- 
of, and  guarantied  that  vendee  should  be  secure 
in  continuing  the  management  thereof  until  the 
sum  specified  should  be  earned  to  vendee,  that 
therefore  guarantor  and  his  surety  agreed  to 
pay  vendee  such  sum  less  the  amount  earned, 
and  signed  by  guarantor  and  his  surety  alone, 
meant  that  the  net  earnings  of  the  management 
of  the  log  boom  and  not  the  gross  earnings  were 
guarantied  to  amount  to  the  sum  specified. 

2.  Contracts— Construction  Against  Pabtt 
Using  Words. 

Where  the  true  import  and  meaning  of  a 
written  instrument  is  doubtful,  it  should  be  con- 
strued most  strongly  against  the  jmrty  using 
the  doubtful  language. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §  736.] 

3.  Guaranty— Condition    Precedent  —  Com- 
pliance. 

The  condition  of  a  guaranty  that  the  earn- 
ings from  the  management  of  a  log  boom  shall 
amount   to   a   sum   specified   provided   that   the 

fuarantee  should  conduct  the  same  in  a  faith- 
ul,  business,  and  workmanlike  manner,  was 
complied  with,  where  the  guarantee  gave  to  the 
management  of  the  boom  his  personal  attention 
and  rendered  such  reasonable  personal  services 
as  he  was  able  and  qualified  to  render. 

Appeal  from  Circuit  Court,  Multnomah 
County;  Alfred  F.  Sears,  Jr.,  Judge. 

Action  by  L.  E.  Loomls  against  Fred  Mac- 
Farlane  and  another.  From  a  Judgment  for 
plaintiff,    defendants   appeal.      Affirmed. 

This  Is  a  suit  In  equity  to  reform  a  writ- 
ten contract  and  to  enforce  It  when  reformed. 
For  about  two  years  Immediately  prior  to 
December  1,  1904,  defendant  MacFarlane  had 
been  operating  a  log  boom  at  Ilwaco,  state 
of  Washington,  where  logs  were  formed  In- 
to rafts  for  the  purpose  of  being  towed  by 
the  owners  to  Portland  in  this  state.  The 
boom  was  owned  and  had  been  kept  In  re- 
pair by  the  Ilwaco  Railway  &  Navigation 
Company,  a  corporation,  which  brought  logs 
by  Its  railroad  from  the  forests  to  the  river 
bank  where  the  boom  was  located.  MacFar- 
lane, by  the  consent  of  the  company,  had 
been  exercising  the  exclusive  management 
of  the  boom,  and  had  been  collecting  from 
the  owners  of  the  logs  20  cents  per  1,000  feet 
of  the  logs  rafted,  which  sum  he  retained  as 
his  compensation  for  his  trouble  and  ex- 
pense. Desiring,  however,  to  quit  the  busi- 
ness, and  to  go  elsewhere  and  engage  in  oth- 
er business,  he  agreed  to  sell  to  plaintiff,  on 
the  date  mentioned,  his  rights  and  privileges 
In  the  rafting  of  logs  In  this  boom,  and  his 
tools  and  appliances  used  in  that  business, 
for  the  aggregate  consideration  of  !F-'>00,  and 
in  pursuance  thereof  gave  to  plaintiff  the  fol- 
lowing contract  of  guaranty,  with  defendant 
Colwell  as  a  surety:  "This  contract  note 
and  gurirnuty  made  and  entered  into  by  and 
I>etwe«>n  Fred  MacFarlaiie  and  (ieorge  L. 
Colwell,  as  parties  of  the  first  part,  and  L. 


E.  Loom  is,  as  party  of  the  second  part,  wlt- 
nesseth :  That,  whereas,  Fred  MacFarlane, 
one  of  the  said  parties  of  the  first  part,  has 
sold  unto  the  said  L.  E.  Loom  is,  the  said 
party  of  the  second  part,  all  of  the  tools  and 
appliances  used  In  operating  the  Ilwaco  log 
boom,  at  Ihvaco,  Washington,  together  with 
the  management  thereof,  and  the  handling 
and  rafting  all  of  the  logs  put  therein  from 
and  after  the  1st  day  of  December,  1904,  at 
the  rate  of  20  cents  per  thousand.  Including 
all  emoluments  from  the  said  1st  day  of 
December,  1904,  in  consideration  of  the  sum 
of  $o(X).00,  and  guarantied  to  the  said  second 
party  that  he,  the  said  second  party,  shall  be 
secure  in  continuing  the  said  management 
thereof,  at  the  same  rate  until  the  said 
amount  of  $500.00  less  the  sum  of  $25.00,  the 
value  of  said  tools  and  appliances,  Is  earned 
to  the  said  second  party,  said  sum  of  $o00.00 
having  been  advanced  and  paid  down  cash 
in  hand  by  said  second  party  to  said  Fred 
MacFarlane,  one  of  said  first  parties.  Now, 
therefore,  in  consideration  of  said  sum,  or 
balance  of  $473.00  advanced  as  aforesaid  by 
said  party  of  the  second  part  to  said  Fred 
MacFarlane,  one  of  the  said  parties  of  the 
first  part,  and  the  further  consideration  that 
said  party  of  the  second  part  shall  conduct 
the  said  management  of  said  log  boom  in  a 
faithful,  business  and  workmanlike  manner, 
we,  the  said  Fred  MacFarlane  and  George 
L.  Colwell,  the  said  parties  of  the  first  part, 
do  hereby  promise  and  agree  to  pay  to  the 
said  L.  E.  Loomls,  the  said  $475.00,  if  he  is 
prohibited  from  taking  charge  of  and  man- 
aging said  log  boom;  or  in  case  that  he  takes 
charge  and  manages  said  log  boom  and  earns 
therefrom  then  to  pay  him  such  part  of  said 
$475.00  less  such  amount  as  is  earned  there- 
from. And  it  is  further  understood  that,  in 
case  that  the  present  rate  of  20  cents  per 
thousand  feet,  board  measure,  for  rafting 
logs  therefrom,  is  cut,  then  this  guaranty  to 
become  payable  on  demand  for  any  imearned 
portion  of  said  amount  advanced,  and  In 
case  suit  or  action  is  brought  to  collect  any 
balance,  then  we  further  agree  to  pay  In  ad- 
dition such  amount  as  the  court  may  adjudge 
reasonable  as  attorney's  fees.  Dated  this 
19th  day  of  December,  1904.  [Signed]  Fred 
MacFarlane.  George  L.  Colwell.  Signed  in 
the  presence  of  J.  J.  Brumbach." 

After  setting  out  the  foregoing  contract, 
plaintiff  alleges.  In  effect,  that  it  was  a  part 
of  the  agreement  of  sale  that  the  earnings 
therein  referred  to  should  be  net  earnings 
made  out  of  the  business  by  August  1,  1905, 
and  that,  in  case  the  amount  specified  should 
not  have  been  so  earned  by  that  time,  Mac- 
Farlane was  to  pay  to  plaintiff  that  amount 
or  the  deficiency,  whatever  it  may  be;  that 
by  inadvertence  and  mistake  of  the  parties 
that  part  of  their  agreement  was  omitted 
from  the  writing  evidencing  their  contract; 
that  plaintiff  had  fully  performed  his  part 
of  tlie  contract;  that  the  necessary  expense 
of  conducting  the  business  exceeded  the  in- 
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come  up  to  August  1,  1005,  and  plaintiff  bad 
derived  therefrom  no  income  whatever;  that 
he  has  demanded  of  defendants  the  payment 
to  him  of  the  sum  of  $475,  which  has  been 
refused,  and  that  $75  Is  a  reasonable  attor- 
ney's fee  to  l>e  allowed  him,  under  the  terms 
of  the  contract.  He  prays  for  a  decree  re- 
forming the  instrument  in  tlie  two  particu- 
lars mentioned,  and,  when  reformed,  that  It 
be  enforced  by  granting  him  a  money  Judg- 
ment against  defendants.  Defendants  by 
their  answer  admit  the  execution  and  deliv- 
ery of  the  written  contract  set  out  in  the 
complaint,  and  also  that  it  was  a  part  of 
the  agreement  of  sale  that  the  amount  of 
the  earnings  mentioned  was  to  be  ascertained 
by  the  parties  on  August  1,  1905;  but  they 
deny  that  the  earnings  were  to  be  net  earn- 
ings, as  well  as  deny  all  other  allegations  6f 
the  complaint.  They  affirmatively  allege  that 
the  written  Instrument  set  forth  in  the  com- 
plaint evidences  the  exact  agreement  had 
and  entered  Into  by  the  parties  in  every  par- 
ticular, excepting  that  it  was  understood  that 
the  $475  mentioned  should  be  earned  on  or 
l)efore  August  1,  1905,  and  that,  from  the 
business  sold  him,  plaintiff  had  earned  and 
collected  between  December  1,  1904,  and 
August  1,  1905,  more  than  the  sum  of  $.500, 
and  by  reason  thereof  he  has  received  ful- 
fillment of  the  terms  of  the  contract  sued  on; 
that  plaintiff  was  Inexperienced  and  incom- 
petent and  intrusted  his  business  to  others 
when  he  should  have  managed  the  same  him- 
self, and  give  the  business  his  personal  at- 
tention; and  that  he  was  grossly  extravagant 
and  made  large  and  unnecessary  expenditures 
of  money  for  the  hire  of  labor,  and  that  the 
loss  which  he  may  have  sustained  was  due  to 
his  now  Incompetent  and  extravagant  man- 
agement. The  reply  traverses  all  the  affirm- 
ative matter  of  the  answer,  except  as  alleged 
in  the  complaint.  Upon  the  taking  of  testi- 
mony the  court  found  in  accordance  with 
plaintiffs  allegations,  decreed  the  reforma- 
tion of  the  instrument,  and  entered  Judg- 
ment accordingly,  from  which  defendants 
appeal. 

6.  A.  Johnson,  for  appellants.  Thomas  N. 
Strong,   for  respondent 

SliATEK,  C.  (after  stating  the  facts).  The 
ansn-er  admits  the  necessity  of  reforming 
the  Instrument  set  forth  in  the  complaint  so 
that  it  will  require  the  amount  of  earnings 
therein  guarantied  shall  be  ascertained  on 
Aognst  1,  1005;  but  it  denies  that  the  $475 
guarantied  by  the  contract  were  to  be  net 
earnings,  and  also  denies  that  the  business 
was  carried  on  by  plaintiff  In  a  faithful, 
business,  and  workmanlike  manner,  as  re- 
quired by  the  contract.  The  equitable  ju- 
risdiction to  reform  the  instrument  in  that 
respect  is,  therefore,  admitted,  t>ut  it  re- 
mains for  us  to  determine  the  extent  of  the 
relief  to  be  otherwise  granted.  In  order  to 
determine  the  rights  of  the  parties  and  grant 
the  relief  to  which  we  think  they  are  en- 


titled, in  the  view  we  take  of  the  matter  In 
controversy.  It  will  not  be  necessary  to  re- 
form the  instrument  further  than  to  the  ex- 
tent admitted  by  the  pleadings. 

The  word  "earnings"  may  mean  either 
gross  or  net  receipts  of  a  business,  or  of 
the  Income  of  a  laborer,  according  to  the 
connection  in  which  it  may  be  used,  and 
which  of  these  two  meanings  is  to  be  given 
the  word  as  used  In  this  contract  is  a 
question  of  construction.  If  the  meaning 
to  be  given  it  Is  not  ascertainable  from  the 
context,  and  if  It  Is  doubtful  what  was 
meant  and  intended  by  the  imrtles,  resort 
may  be  had  to  parol  testimony  to  ascer- 
tain the  surrounding  circumstances  and  from 
such  facts  ascertain  the  intention  of  the  par- 
ties, which  must  prevail.  The  instrument 
on  which  the  suit  is  based  recites :  (1)  That 
MncFarlane  has  sold  some  tools  and  ap- 
pliances in  operating  the  Ilwaco  log  boom, 
and  the  handling  of  all  logs  put  therein 
after  Decemlwr  1,  1904,  in  consideration  of 
$500  paid  to  him;  but  it  does  not  appear 
from  the  testimony  of  the  parties  that  Mac- 
Farlane  had  any  rights  of  property  in  the 
boom,  which  were  subject  to  assignment  and 
transfer  to  another,  and  the  only  rights  of 
property  transferred  were  the  tools  and  ap- 
pliances, valued  by  the  parties  In  the  sum 
of  $2.5.  (2)  That  MacFarlane  gtiarantled  to 
plaintiff  that  he  should  be  secure  In  con- 
tinuing the  management  of  the  boom  at  the 
same  rate  of  compensation  the  former  had 
been  receiving,  until  the  amount  of  $500  less 
the  sum  of  $25,  the  value  of  the  tools  and 
appllanceis,  is  earned  to  plaintiff.  The  lan- 
guage "to  plaintiff"  evidently  means  some- 
thing more  than  that  the  earnings  are  to 
be  merely  the  gross  receipts  of  the  business, 
but  that  the  amount  earned  is  to  be  i)ersonal 
to  him,  that  la,  a  profit  after  paying  all 
other  charges.  In  the  contract  proper,  how- 
ever, the  defendants  had  agreed  "to  pay  him 
[plaintiff]  such  part  of  said  $475  less  such 
amount  as  Is  earned  therefrom."  It  might 
be  proper,  also,  at  this  ix>int,  to  mention 
the  fact  that  this  Instrument  recites  that 
MacFarlane  had  sold  the  property  described 
to  plaintiff,  and  that  the  latter  had  ad- 
vanced and  paid  to  the  former  the  sum  of 
$500;  but  the  evidence  on  the  part  of  plain- 
tiff shows,  and  it  is  not  denied  by  the  de- 
fendants, that,  while  the  terms  of  the  con- 
ti-act  of  sale  had  been  previously  agreed 
upon,  yet  the  sale  was  not  consummated, 
and  the  money  was  not  paid  over  to  Mac- 
Farlane until  the  instrument  in  question  had 
been  signed  and  delivered,  so  that  the  con- 
tract in  suit  was  made  in  contemplation  of 
the  contract  of  sale. 

In  construing  the  word  "earnings,"  as  used 
in  tlie  statute  of  Wisconsin,  exenit)ting  (JO 
daj's'  earnings  of  a  debtor  for  his  i>erHonal 
services  from  execution  and  attatrhmeut, 
wlieu  necessary  for  the  supix>rt  of  his  fam- 
ily,   Mr.    Chief    Justice    Dixon,    in    Brown 
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T.  Hebard,  20  Wis.  344,  91  Am.  Dec.  408, 
says:  "It  Is  not  easy,  perhaps,  to  de- 
termine the  precise  application  of  this  word 
as  used  in  the  statute.  I  tbinic  a  correct 
deflnitlon  to  be  the  gains  of  the  debtor  de- 
rived from  his  services  or  lalwr  without  the 
aid  of  any  capital.  If  the  debtor  has  no 
capital,  and  no  credit  contributing  to  In- 
crease his  profits,  except  the  credit  aris- 
ing from  the  labor  or  services  In  which  he 
is  presently  engaged,  and  out  of  the  proceeds 
of  which  his  obligratlons  on  account  of  such 
lattor  or  service  are  to  lie  discharged,  then 
I  think  bis  net  receipts  or  gains  from  such 
labor  or  services  may  fairly  be  accounted 
'earnings.'  If,  for  example,  the  man  whose 
business  It  is  to  dig  a  well,  slnlc  a  mine, 
erect  a  bouse,  run  a  raft  of  lumber  or  a 
ferry-boat,  or  to  perform  any  of  the  numer- 
ous lilnd  of  worlc  in  which  the  assistance 
of  others  is  necessary,  employs  others,  as 
he  must  do,  to  assist  him,  and  who  are  to 
be  paid  as  he  himself  is  paid,  out  of  tlie 
proceeds  of  the  work,  it  seems  to  me  that 
wliat  remains  after  the  others  are  paid 
must  t>e  regarded  as  his  'earnings.' "  Camp- 
field  y.  Lang  (C.  C.)  25  Fed.  128. 

The  instrument  in  suit,  it  will  be  observed. 
Is  not  signed  by  plaintiff,  but  by  the  defend- 
ants only,  and  hence  the  language  thereof  is 
the  language  of  the  defendants,  and  this 
fact  is  of  some  importance  in  construing 
the  instrument  "Where  ihe  true  imiwrt  and 
meaning  of  a  written  Instrument  is  doubt- 
ful, and  the  intention  of  the  parties  cannot 
l>e  determined  from  its  language,  the  right 
doctrine  is  that  It  should  be  construed  most 
strongly  against  the  person  using  the  doubt- 
ful language,  and  In  favor  of  him  who  has 
t)een  misled  and  advanced  his  money  upon 
it"  Barney  v.  Newcomb,  9  Gush.  (Mass.i 
46;  McFadden  v.  Friendly,  9  Or.  222.  Upon 
the  face  of  the  instrument,  then,  it  seems 
to  us,  the  parties  intended  net  profits  when 
using  the  word  "earnings."  But  If  there 
was  any  doubt  remaining  upon  that  point  to 
be  resolved  by  a  resort  to  parol  testimony, 
the  conclusion  Is  irresistible  from  the  con- 
sideration of  defendant  MacFarinnc's  evi- 
dence alone  that  such  was  the  Intendment 
of  the  parties.  He  says:  "I  guarantied 
that  if  he  went  In  there  he  would  make 
$500  In  that  seven  months,  provided  he  done 
It  in  a  businesslike  manner."  And  it  ap- 
pears from  all  of  the  evidence  that  It  was 
understood  by  the  parties  when  making  their 
contract  tlie  plaintiff  was  to  have  an  as- 
surance of  a  return  of  his  money  from  the 
net  pro<-e<Hls  of  the  business,  and  we  so  in- 
terpret  tliclr  contract. 

It  remains  to  l)e  considered  whether  plain- 
tiff has  conducted  the  mnnagemeut  of  the 
business  "in  a  faithful,  business,  and  work- 
manlike manner,"  as  proviUetl  in  the  eon- 
tract  so  as  to  entitle  him  to  recover.  Just 
what  this  phrase  means  is  somewhat  un- 
certain.   Defendants   contend  that   plaintiff 


should  have  attended  to  the  rafting  of  the 
logs  himself,  and  that  it  was  reasonably 
possible  for  a  person  skilled  in  that  work 
to  have  rafted  all  the  logs  delivered  there 
in  the  seven  months  wittiout  the  aid  of 
others,  and  they  bave  offered  testimony  that 
tends  to  support  that  claim.  But  the  con- 
tract does  not  require  him  to  do  that.  He 
has  agreed,  or  rather  defendants  have  re- 
quired of  him,  as  a  condition  to  the  guar- 
anty, that  he  shall  "conduct  the  manage- 
ment" of  the  boom,  which  does  not  neces- 
sarily mean  that  he  shall  do  the  work  him- 
self. He  has  complied  with  that  condition 
when  he  has  shown  that  he  gave  to  the 
management  of  the  boom  his  personal  at- 
tention and  by  rendering  such  reasonable 
personal  services  therealKtuts  as  he  was  able 
and  qualified  to  give.  Plaintiff  was  not  an 
experienced  raftsman,  and  for  about  two 
years  preceding  the  date  of  tlie  contract  had 
been  a  clerk  or  agent  for  the  Ilwaco  Rail- 
way &  Navigation  Company,  at  Ilwaco. 
MacFariane  bad  been  acquainted  with  plain- 
tiff during  all  that  time,  and  prior  to  the 
making  of  the  contract  plaintiff  made  no 
representations  to  him  that  he  was  a  rafts- 
man. Under  these  circumstances,  then,  Mac- 
Fariane had  no  right  to  assume  that  plain- 
tiff was  skilled  in  rafting  logs;  and,  in  fact, 
he  did  not  act  on  that  assumption,  for  be 
says  he  did  not  know  whether  plaintiff  was 
skilled  in  that  work  or  not. 

The  testimony  shows  quite  clearly  that 
plaintiff  assiduously  attended  to  the  care  of 
the  boom,  giving  it  his  undivided  personal 
attention,  and  performing  such  work  as  he 
was  able  to  do,  and.  In  fact,  during  the 
last  three  months  he  performed  all  of  the 
work  himself.  During  the  first  four  months 
of  the  period,  when  he  needed  assistance, 
he  employed  the  same  men  MacFariane  had 
employed  to  assist  him  when  he  turned  over 
the  management  of  the  iKtom  to  plaintiff  on 
December  19,  1904,  and  be  paid  them  the 
same  wages.  So  that  we  think  the  business 
was  managed  by  plaintiff  in  a  faithful  and 
reasonably  businesslike  manner.  It  is  not 
claimed  by  defendants  that  the  work  was 
not  done  In  a  workmanlike  manner,  or  that 
any  loss  was  occasioned  by  any  neglect  or 
deficiency  in  that  re8i)ect.  It  appears  from 
the  evidence  that  at  the  time  of  the  transfer 
the  railroad  company  was  under  a  contract 
to  deliver  2,000,000  feet  of  logs  at  the  boom 
each  month  until  August  1,  1005,  and  that 
was  the  reason  the  contract  of  guaranty 
was  made  to  terminate  at  that  time.  But, 
soon  after  the  making  of  the  contract,  the 
railroad  company  failed  from  some  unex- 
plained reason  to  make  delivery  of  more 
than  about  500,000  feet,  on  an  average,  per 
mouth.  This  was  the  cause  of  plaintiff  fail- 
ing to  make  the  anticipated  profits.  The 
evidence  shows  that  the  total  receipts  were 
$534.55,  while  the  total  expense  was  $747.55. 


Digitized  by 


Google 


or.) 


COLUMBIA  LAND  CO.  t.  VAN  DUSEN  INV.  CO. 


469 


that   Is,    the    actual    operating   expense   ex- 
ceeded the  entire  Income  by  |247.14. 

It  follows  that  the  decree  of  the  circuit 
court  should  be  affirmed. 


COLUMBIA  LAND  CO.  v.  VAN  DUSEN 

INV.  CO. 
(Supreme  Court  of  Oregon.    Aug.  6,  1907.) 

1.  EsToppKi^-SiLENOB— Claim  to  Property. 

riaintiff's  silence  as  to  its  claim  that  the 
line  dividing  the  water  frontage  between  it  and 
defendant  should  deviate  from  a  due  north 
course,  or  whether  or  not  It  used  or  had  a  map 
made  showing  recognition  of  a  due  north  line 
of  division,  does  not  preclude  plaintiff  from 
proving  the  trne  line,  in  the  absence  of  conduct 
amounting  to  estoppel. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Estoppel,  i  285.] 

2.  Navigable   Waters— Adjoining    Owners 
— Division  of  Frontage. 

A  proper  division  of  water  frontage  along  a 
narigable  stream  in  all  cases  is  that  each  shore 
owner  should  have  a  proportionate  share  of  the 
deep-water  frontage  ;  and  it  being  impracticable 
to  make  a  division  according  to  the  rule  ap- 
plicable to  property  situated  in  a  cove,  or  to 
take  the  current  of  the  stream  as  the  basis  from 
which  to  determine  the  division  line  and  the 
stream  being  three  or  four  miles  wide  and  the 
tide  rising  nine  or  more  feet,  the  line  of  deep- 
water  frontage  should  be  the  basis  of  apportion- 
ment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  3T,  Navigable  Waters,  |  197.] 

Appeal  from  Circuit  Court,  Clatsop  Conn- 
ty;   T.  A.  McBrlde,  Judge. 

Suit  by  the  Columbia  Land  Company 
against  the  Van  Dusen  Investment  Company. 
From  a  decree  for  plaintifF,  defendant  ap- 
peals.   Modified  and  remanded. 

This  is  a  suit  to  establish  the  line  dividing 
the  water  frontage  between  two  shore  own- 
ers. There  was  a  decree  for  plalntlfF,  and 
defendant  appeals.  The  upland  bordering  on 
the  south  shore  of  the  Columbia  river,  owned 
by  both  plaintiff  and  defendant,  is  part  of 
the  Henry  Marlin  douatlou  land  claim.  The 
plaintiff  and  defendant  own  In  common  the 
tide  lauds  and  water  frontage  (except  that 
they  have  sold  and  conveyed  portions  there- 
of) In  front  of  the  shore  line,  beginning  at  a 
point  In  the  meander  line  of  the  river  where 
It  Is  intersected  by  the  division  line  between 
the  town  of  First  addition  to  Van  Dusen's 
Astoria  and  the  town  of  Alderbrook;  thence 
along  said  meander  line  to  its  intersection 
with  the  section  line  between  sections  2  and 
8,  township  8  N.,  range  9  W.,  W.  M. ;  thence 
northeasterly  along  said  meander  line  to  a 
point  therein  730.2  feet  distant  on  a  straight 
line  from  said  intersection.  Plaintiff  owns 
the  tide  laud  and  water  frontage  in  front  of 
the  shore  line  from  that  point  easterly,  and 
the  line  In  dispute  is  the  line  which  will  di- 
vide the  water  front  from  this  point  of  shore 
division.  Plaintiff  and  defendant  have  here- 
tofore jointly  conveyed  to  Hume  and  others 
from  such  common  holding  all  of  such  water 
frontage  lying  west  of  the  following  line, 
viz.:    Beginning  at  a  point  345.1  feet  north 


40°  45'  east  from  a  point  on  the  section  line 
between  sections  2  and  3,  50  feet  north  of  the 
corner  common  to  sections  2,  3,  10,  and  11, 
and  running  thonce  north  10°  12'  west  to  the 
pier  liead  line.  Defendant  claims  that  the 
dividing  line  should  extend  due  north  from 
the  shore  point  of  division ;  plaintiff  claim- 
ing that  it  should  be  a  line  from  the  shore 
point  of  division  at  right  angles  to  the  pier 
head  line. 

C.  G.  Fulton,  for  appellant.  J.  F.  Hamil- 
ton, for  respondent 

EAKIN,  J.  (after  stating  the  facts).  At- 
tention Is  called  to  what  appears  to  be  an  er- 
ror made  by  the  party  who  drew  the  findings 
and  decree  for  the  trial  court.  We  find  no 
data  from  which  the  lower  court  determined 
the  angles  of  the  shore  line  of  plaintiff  and 
defendant,  and  It  Is  Incorrectly  expressed, 
viz.,  plaintiff's  shore  line  base  as  58°  north 
of  east  undoubtedly  was  intended  as  north 
58°  east,  the  perpendicular  to  which  is  north 
32°  west;  and  the  same  as  to  the  defend- 
ant's shore  line  base,  found  as  48°  north  of 
east,  the  perpendicular  to  which  Is  north  42° 
west,  and  the  court's  conclusion  therefrom 
that  the  division  line  between  plaintiff  and 
defendant  Is  53°  west  of  north  undoubtedly 
is  a  mistake,  and  was  intended  as  north  37° 
west,  which  bisects  the  angle  between  the 
said  two  perpendiculars.  By  this  correction 
the  finding  of  the  court  Is  Intelligible.  Oth- 
erwise the  court  gives  to  the  plaintiff  an  an- 
gle of  20°  12'  greater  than  it  asks. 

It  Is  not  necessary  to  pass  upon  the  ques- 
tion whether  or  not  the  defendant  acquired, 
by  adverse  possession,  title  to  any  of  the  wa- 
ter front  west  of  the  east  line  of  the  proper- 
ty conveyed  to  Hume,  as  none  of  it  is  in  dis- 
pute here,  and  can  have  no  bearing  upon 
plaintiff's  right  east  of  such  line.  Plaintiff's 
silence  as  to  Its  claim,  that  the  division  line 
between  plaintiff  and  defendant  should  devi- 
ate from  a  due  north  course,  or  whether  or 
not  It  used  or  had  a  map  made,  showing  rec- 
ognition of  a  due  north  line  of  division,  does 
not  preclude  plaintiff  now  from  proving  the 
true  line,  as  there  has  been  no  conduct 
amounting  to  estoppel.  Defendant's  claim 
that  the  various  city  plats  of  Astoria  recog- 
nize the  division  of  the  water  front  upon 
north  and  south  lines  is  without  force.  Each 
shore  owner,  in  platting  bis  land  into  lots 
and  blocks,  has  platted  the  same  approxi- 
mately perpendicular  with  the  shore,  and  la 
all  but  one  case  this  results  In  extending  such 
division  lines  due  north  into  the  water  front. 
Although  the  general  course  of  the  shore  line 
Is  south  of  west,  yet  it  is  not  regular,  and,  as 
to  any  one  plat,  the  exterior  lines  thereof  are 
practically  perpendicular  to  the  shore,  and  no 
conflicts  between  them  have  resulted.  The 
general  shore  line  of  Alderbrook  is  east  and 
west.  As  to  Adair's  plat,  several  blocks  at 
the  exterior  lines  are  perpendicular  to  the 
shore  line.  The  same  is  true  of  McCiure'a 
plat,  and  Sbiveley's  Astoria  is  laid  out  paral- 
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lei  with  the  shore,  though  not  north  and 
south,  and  the  water  front  is  divided  at  the 
same  angle,  while  the  shore  line  of  the  Henry 
Marlln  claim  extends  more  abruptly  to  the 
northeast. 

A  proper  division  in  all  cases  Is  that  each 
shore  owner  shall  have  a  proportionate  share 
of  the  deep-water  frontage,  and  the  rules 
adopted  by  the  courts  In  relation  thereto  are 
with  that  end  in  view.  4  Am.  &  Eng.  Enc. 
L.  828;  Deerfield  v.  Pliny  Arms,  17  Pick. 
(Mass.)  41,  28  Am.  Dec.  276 ;  Blodgett  &  Davis 
Lbr.  Co.  T.  Peters,  87  Mich.  498,  49  N.  W. 
917,  24  Am.  St.  Rep.  175 ;  Williams  v.  Lane, 
87  Wis.  152,  58  N.  W.  77.  The  difference  in 
such  rules,  as  announced  by  different  courts, 
is  evidently  due  to  the  varying  conditions  in 
each  case  more  than  to  the  dlversltj'  of  opin- 
ion as  to  equitable  methods.  The  rule  ap- 
plicable to  property  situated  In  a  cove,  as 
adopted  in  Rust  v.  Boston  Mill  Corp.,  C  Pick. 
(Mass.)  158,  followed  in  several  states,  and 
relied  upon  by  defendant  here,  is  fair  and 
equitable  in  cases  where  it  can  be  applied, 
but  will  not  apply  here  for  the  reason  that 
this  shore  cannot  properly  be  considered  a 
cove.  The  headlands  are  probably  four  miles 
apart,  and,  being  projections  at  the  ex- 
tremes of  a  long  and  ii-regular  shore  Hue, 
make  such  a  basis  of  division  impracticable. 
Thornton  v.  Grant,  10  R.  I.  477,  14  Am.  Rep. 
701.  Neither  is  it  practicable  to  take  the 
current  of  the  stream  as  the  basis  from  which 
to  determine  the  division  line.  The  town- 
ship, along  the  front  of  wklch  Astoria  is  situ- 
ated, is  a  peninsula,  extending  into  the  river, 
having  sheltered  bodies  of  water  on  either 
side  called  bays.  In  front  of  the  iienlusula 
the  river  is  very  wide,  probably  three  or  four 
miles,  the  tide  rising  nine  or  more  feet,  and 
therefore  we  consider  that  the  line  of  deep 
water  frontage  should  be  the  basis  of  appor- 
tionment, being  the  basis  adopted  for  division 
of  water  frontage  in  lakes  and  tide  water. 
This  will  not  conflict  with  Aloutgomery  v. 
Shofner,  40  Or.  244,  66  Pac.  923,  as  the  situ- 
ation Is  entirely  different;  but,  taking  the 
line  of  deep  water  as  the  basis  of  division  In- 
stead of  the  thread  of  the  stream,  the  result 
will  be  the  same.  In  Aborn  v.  Smith,  12  R. 
I.  370,  372,  it  is  said :  "The  problem  here  Is 
to  define  water  fronts  in  regard  to  a  harbor 
line,  not  to  divide  flats  or  alluvion.  The  es- 
tablishment of  a  harbor  line,  we  have  held, 
amounts  to  an  implied  permission  to  the  ri- 
parian proprietors  within  it  to  fill  out  to  it 
The  question  is :  How  fill  out  to  it?  We  an- 
swer, fill  straight  out  to  It.  The  owners  of 
the  upland  are  impliedly  permitted  to  carry 
the  upland  forward  to  the  harbor  line  so  that 
each  owner  will  occupy  the  part  which  is 
abreast  his  own  land.  There  may  be  excep- 
tional cases  where  the  shore  or  the  harbor 
line  is  so  peculiar  that  permission  to  fill 
straight  out  cannot  he  applied.  Perhaps  It 
cannot  be  Implied  at  tiie  ellM»w  which  we 
have  mentioned  in  the  shore,  where  the  har- 
bor line  diverges  from  a  direct  course.    If 


there  are  several  estates  there,  It  cannot. 
The  mode  of  filling  in  that  case  must  be  var- 
ied. But  the  variation  ought  to  be  limited 
by  the  necessity  for  It.  ♦  ♦  *  It  follows 
that  the  dividing  line  between  the  water 
fronts  here,  in  case  the  parties  have  not  es- 
tablished one  for  themselves,  is  a  line  drawn 
from  the  shore  end  of  the  dividing  line  of  the 
upland  to  the  harbor  line  so  as  to  intersect  it 
at  right  angles.  This  rule  is  analogous  to 
the  rule  laid  down  in  Gray  v.  Deluce,  5  Cush. 
(Mass.)  9."  See,  also,  Williams  v.  Lane,  87 
Wis.  152,  58  N.  W.  77. 

In  the  present  case  the  government  of  the 
United  States  has  established  a  pier  head 
line  at  deep  water  adjacent  to  this  property, 
and  we  believe  a  proper  and  equitable  divi- 
sion of  such  deep  water  frontage  will  be  to 
draw  a  line  from  such  pier  head  line  at  right 
angles  thereto  to  meet  the  division  line  be- 
tween plaintiff  and  defendant  at  the  shore. 
This  Is  the  rule  adopted  in  12  R.  I.  370,  above 
quoted.  The  government  pier  bead  line  es- 
tablished In  1890  appears  to  have  an  angle  in 
front  of  plaintiff's  property  at  its  Intersec- 
tion with  the  section  line  between  sections 
2  and  .S  extended,  and  might  thus  work  an  In- 
equality of  division,  as  suggested  In  Aborn  v. 
Smith,  supra ;  and  In  such  a  case  a  general 
course  of  the  pier  head  line  should  be  taken. 
4  Am.  &  Eng.  Enc.  L.  828.  However,  the 
government  In  1903  established  a  new  pier 
bead  line  in  front  of  these  properties,  which 
appears  to  be  straight,  and  therefore  should 
control ;  and  the  decree  will  be  modified  to 
the  extent  that  said  division  line  shall  be  ex- 
tended from  the  point  of  division  at  the  shore 
In  a  course  at  right  angles  to  the  government 
pier  head  line  established  in  1903  to  the  in- 
tersection of  the  west  line  of  the  property 
conveyed  by  plaintiff  and  defendant  jointly 
to  Hume,  and  thence  north  10°  12'  west  on 
said  west  line  of  the  Hume  property  to  the 
said  pier  head  line.  As  the  record  does  not 
disclose  the  course  of  the  pier  head  line  es- 
tablished in  1903,  we  are  unable  to  fix  the 
course  of  division  line  between  plaintiff  and 
defendant  therefrom. 

The  cause  will  therefore  be  remanded  to 
the  lower  court  to  ascertain  the  course  of  the 
government  pier  head  line  established  lu  1903 
to  establish  the  division  line  therefrom  be- 
tween plaintiff  and  defendant,  as  above  in- 
dicated, and  to  enter  decree  thereon.  Nei- 
ther party  shall  recover  costs  on  this  appeal. 


OLIVER  et  al.  v.  CITY  OP  NEWBERG  et  al. 

(Supreme    Court   of    Oregon.    Aug.    20,    1907.) 

1.  MuNiciP.\L   Corporations— Streets— FoB- 
MER  County  Roads. 

When  the  city  of  Newberg  proceeded  to 
act  under  its  charter  (Laws  1893,  p.  316).  pro- 
viclini;  the  city  might  open,  c-ontrol,  etc.,  all 
highways  within  the  corporate  limits,  and  ex- 
ceptinK  the  territoiy  out  of  the  county's  juris- 
diction, it  accepted  the  relinquishment  and 
grant  of  all  coimty  roads  within  its  territoryr 
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and  ipso  facto  they  became  streets,  and  hence 
subject  to  the  burden  of  streets. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Municipal  Corporations,  |  1420.] 

2.  Same. 

Whether  a  county  road  becomes  a  street 
when  included  within  a  city's  corporate  limits 
depends  upon  the  intention  of  the  Le;;islaturc, 
as  gathered  from  the  city  charter,  general  laws, 
and  the  whole  course  of  legislation  on  the  sub- 
ject. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  30.  Municipal  Corporations,  §  1420.] 

3.  Dedication— Stbeets— Sale  of  Lots  with 

ItEFEBENCE    TO    Pl,\T. 

A  sale  of  lots  with  reference  to  a  plat 
showing  a  street  is  sufficient  to  complete  a  dedi- 
cation of  the  street,  subjecting  it  to  any  new 
servitude  incident  to  it  as  a  street. 

[Ekl.  Xote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Dedication,  J  .3.'.] 

4.  Municipal    Corporations  —  Street    Im- 
provement—Assessment— -Vpporttonment. 

Newberg  City  Charter  (Laws  1893.  p.  SOS) 
i  82,  provides  each  lot  or  part  of  block  abutting 
a  street,  extending  to  the  center  line  of  the 
block,  shall  be  liable  for  the  full  cost  of  a 
street  improvement  upon  the  one-half  of  the 
street  abntting  upon  it.  Section  04  (page  301) 
provides  the  council  shall  assess  upon  each  lot, 
etc.,  liable  therefor,  its  proportionate  share  of 
the  cost  of  an  improvement.  Section  0.5  pro- 
vides the  total  cost  shall  be  assessed  proportion- 
ately to  the  adjacent  lots.  Section  tiO  requires 
the  council  to  determine  the  proportionate  share 
of  the  cost  assessable  to  each  tract,  and  to  as- 
sess the  proportionate  shares,  and  makes  the 
determination  and  assessment  conclusive.  Sec- 
tion 110  (page  312)  provides  that,  in  assessing 
the  cost  of  a  street  improvement,  the  council 
shall  assess  one-half  of  the  cost  upon  the  prop- 
erty On  each  side  of  the  street  to  the  center 
line  of  the  abntting  blocks,  excepting  that  the 
cost  for  building  or  repairing  sidewalks  shall 
be  charged  to  the  property  immediately  abutting 
thereon.  Ilrld,  that  section  82  merely  declares 
what  proportion  of  a  block  shall  be  liable  for 
the  improvement  of  an  abutting  street,  that  the 
measure  is  not  to  each  lot  for  the  expense  of 
the  improvement  of  the  half  street  abutting 
such  lot,  and  that  it  is  proper  to  apportion  the 
total  expense  of  the  improvement  pro  rata  ac- 
cording to  frontage  on  the  street. 

Appeal  from  Circuit  Court,  Yamhill  Coun- 
ty; William  Galloway,  Judge. 

Suit  by  A.  P.  Oliver  and  others  against  the 
city  of  Newberg  and  others  to  enjoin  the 
collection  of  street  Improvement  assessment 
From  a  judgment  dismissing  the  suit,  plain- 
tiffs appeal.    Affirmed. 

This  Is  a  suit  brought  by  plaintiffs  against 
the  city  of  Newberg  and  others  to  enjoin  the 
collection  of  an  assessment  of  the  expense  of 
a  street  improvement  uiwn  abutting  property. 
The  street  Improved  Is  known  as  "First 
Street,"  and  was  originally  a  county  road, 
laid  out  by  Ynmhlll  county  prior  to  the  plat- 
ting of  any  part  of  the  city  of  Newberg  and 
prior  to  its  Incorporation.  The  town  was  orig- 
inally Incorporated  In  1SS0,  and  afterward. 
In  189.3,  a  new  act  of  Incorporation  was 
passed,  repealing  the  old  one.  In  the  re-en- 
actment of  1803  the  charter  excepts  out  of 
the  jurisdiction  of  the  county  court  of  Yam- 
hill county  all  the  territory  within  the  city 
for  road  purposes  or  taxatimi  therefor,  and 
grants  to  the  city  the  full  control  of  all 


coimty  roads  within  its  jurisdiction.  In  the 
year  190.5  the  said  city,  by  virtue  of  the  terms 
of  its  charter  with  reference  to  the  Improve- 
ment of  streets,  proceeded  to  grade,  gravel, 
and  ere<'t  a  curb  on  either  side  of  said  First 
street  for  a  distance  of  nine  blocks,  and  after 
the  completion  of  said  Improvements  ascer- 
tained the  expense  of  grading  and  graveling 
to  be  $4,449,  and  of  the  curb  45  cents  per 
lineal  foot.  The  city  then  procee<led  to  assess 
the  said  expense,  less  the  street  Intersections, 
to  the  abutting  property  along  the  said  street 
pro  rata  according  to  the  frontage.  On  trial 
of  the  suit,  the  findings  were  In  favor  of  de- 
fendants, and  the  suit  dismissed;  and  the 
plaintiffs  appeal. 

Martin  L.  Pipes  and  J.  S.  McCain,  for  ap- 
pellants. Rldmrd  W.  Montague  and  Clar- 
ence Butt,  for  respondents. 

KAKIX,  J.  (after  stating  the  facts).  The 
plaintiffs  seek  to  avoid  liability  for  said  as- 
sessment upon  the  groimd  that  the  said  al- 
leged First  street  Is  a  county  road,  and  abut- 
ting prop(>rty  Is  not  subject  to  the  expense 
of  the  Improvements  thereof  under  the  city 
charter,  and  that,  if  liable,  the  city  should 
have  assessed  to  each  lot  only  the  expense  of 
the  improvement  of  the  half  street  abutting 
thereon.  The  Issues  as  to  the  manner  In 
which  improvements  were  made  and  the  char- 
acter of  the  material  used  thereon  are  waived 
by  the  plaintiffs.  Questions  for  consideration 
therefor  are:  Is  the  so-called  First  street 
a  street  within  the  meaning  of  the  charter 
authorizing  such  Improvements?  And,  if  so, 
was  the  manner  of  the  assessment  of  the  ex- 
lieuse  of  the  improvement  against  the  ad- 
jacent property  within  the  authorization  of 
the  charter? 

By  the  charter  of  1893  the  city  of  Newberg 
was  created,  the  boundaries  of  which  Included 
the  street  in  question ;  and  by  section  1.39 
It  Is  provided  that:  "The  city  of  Newberg, 
as  created  by  this  act,  shall  have  full  power 
to  lay  out,  open,  work,  change,  and  control 
all  the  highways  and  roads  within  the  cor- 
porate limits  thereof,  and  the  inhabitants  of 
said  city  within  said  limits,  and  all  property 
therein  shall  be  exempt  from  the  payment  of 
road  taxes  of  any  and  every  kind  to  the  coun- 
ty of  Yamhill.  •  •  •  For  the  purpose 
mentioned  in  this  section,  the  territory  within 
the  limits  of  the  city  of  Newberg  Is  excepted 
out  of  the  jurisdiction  of  the  county  court 
of  Yamhill  county,  Oregon,  and  full  control 
of  all  roads  and  highways,  or  parts  thereof, 
within  tlie  corporate  limits  of  said  city  Is 
hereby  vested  In  the  city  of  Newberg."  Laws 
lS(t3,  p.  .310.  When  the  city  proceeded  to 
act  under  the  charter  of  its  creation.  It  there- 
by accepted  the  relinquishment  and  grant 
of  all  county  roads  within  its  territory,  and 
ipso  facto  they  liecame  streets.  In  Ileiple 
V.  East  Portland,  13  Or.  97.  8  Pac.  907.  cited 
by  plaintiffs'  counsel  as  holding  contrai-y  to 
this  view,  it  Is  found  that  the  language  of 
the  charter  is  very  different  from  the  one 
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before  us.  The  East  Portland  charter  amend- 
ment of  1872  (Laws  1872,  p.  181)  only  excepts 
the  territory  out  of  the  jurisdiction  of  the 
county  court  and  authorizes  the  city  to  col- 
lect road  taxes  for  repairs  of  streets.  It  also 
appears  that  the  act  of  1872  was  an  amend- 
ment or  addition  to  the  East  Portland  charter 
relating  to  county  roads,  and  not  mentioned 
In  the  original  charter.  Mr.  Justice  Lord,  In 
holding  that  the  act  did  not  make  it  a  street, 
says:  "The  case  is  different  where,  by  the  act, 
the  limits  of  the  city  are  extended,  and  new 
territory  is  acquired  and  subjected  to  the 
laws  and  jurisdiction  of  the  municipality." 
Also,  in  the  Eugene  charter,  section  98  (Laws 
1889,  p.  296)  gives  authority  to  the  city  when 
It  is  deemed  expedient  to  establish  streets 
upon  county  roads  within  its  limits;  and 
when  so  located  they  shall  become  streets. 
In  Hiiddleston  v.  Eugene,  34  Or.  343,  55  Pac. 
868,  43  L.  n.  A.  444,  it  is  held  that  no  new 
condemnation  was  required  and  that  the  ordi- 
nance for  its  Improvement  was  an  acceptance 
of  the  grant;  and  in  the  opinion  in  that  case, 
Mr.  Justice  Moore  cites  with  approval  Mc- 
Grew  V.  Stewart,  51  Kan.  185,  32  Pac.  806, 
in  which  it  is  held  that,  where  a  city  extends 
its  boundary  over  new  territory,  the  high- 
way therein  was  Impressed  with  the  character 
of  a  street,  and  subject  to  exclusive  control 
by  the  city  and  to  the  liabilities  and  servi- 
tudes of  all  other  streets  within  the  city.  To 
the  same  effect  is  Elliott,  Roads  and  Streets 
(1st  Ed.)  p.  313;  Id.  (2d  Ed.)  §  450. 

"Whether  a  county  road  becomes  a  street, 
when  included  within  the  corporate  limits  of 
a  city,  depends  upon  the  intention  of  the 
Legislature,  as  gathered  from  the  city  char- 
ter, general  laws,  and  the  whole  course  of 
legislation  on  the  subject.  2  Dillon's  Mun. 
Corp.  I  676  et  seq.;  State  ex  rel.  v.  Com'rs 
Putnam  Co.,  23  Fla.  632,  3  South.  164.  Where 
the  Legislature  has  expressly  conferred  upon 
the  corporation  control  of  the  county  roads 
within  Its  boundaries,  and  excepted  the  ter- 
ritory within  It  from  county  control  for  road 
purposes,  there  is  no  question  but  that  such 
highways  become  streets,  and  subject  to  all 
the  burdens  of  streets.  This  is  deflnitcly 
stated  In  27  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
104,  and  recognized  in  Elliott,  Roads  and 
Streets  (2d  Ed.)  §  116.  In  Railroad  Company 
V.  Defiance,  52  Ohio  St.  262.  299,  40  N.  E. 
89,  97,  the  court  say:  "While  counsel  for  the 
plaintiff  concede  that  the  parts  of  the  county 
roads  so  brought  within  the  defendant's  cor- 
iwrate  limits  became  highways  of  that  mu- 
nicipality, they  contend  it  acquired  control  of 
them,  In  the  language  of  the  petition,  'for 
police  purposes  only,'  by  which  we  under- 
stand counsel  to  mean  that  the  defendant 
was  without  authority  to  Improve  them  at 
all,  or.  If  improved,  the  expenses  should  be 
paid  by  tax  collected  from  the  property  of 
the  whole  county.  This  position  Is,  we  think, 
untenable.  The  highways  so  brought  within 
the  corporate  limits  of  the  defendant  were 
removed  from  tine  control  which  the  county 


commlsslooers  theretofore  bad  over  them, 
and  became  subject  to  the  control,  suiiervl- 
sion,  and  care  of  the  municipal  authorities, 
like  other  streets  and  highways  of  the  cor- 
poration. By  express  statutory  provision  the 
council  is  given  'the  care,  suiKU-vIsion  and 
control  of  all  public  highways,  streets, 
avenues,  alleys,  sidewalks,  public  grounds 
and  bridges  within  the  cori>oration,'  and  is 
charged  with  the  duty  of  causing  'the  same 
to  be  kept  open  and  In  repair,  and  free  from 
nuisance.'  Section  2040,  Rev.  St.  The  duty 
thus  devolved  upon  the  council  is  attended 
with  the  power  to  do  whatever  may  be  neces- 
sary In  the  proper  and  lawful  performance 
of  the  duty,  including  the  power  to  improve 
such  ways,  or  parts  thereof,  in  any  lawful 
manner,  when  and  as  the  public  convenience 
may  demand.  Grading  a  street,  and  chang- 
ing Its  grade,  when  necessary  for  Its  con- 
venient use  by  the  public,  are  lawful  modes 
of  Improving  the  street,  and  keeping  the  same 
open  and  In  repair."  To  the  same  effect  are 
City  of  liouisville  v.  Brewer's  Adm'r,  72 
S.  W.  9,  24  Ky.  Law  Rep.  1671;  Almand  v. 
Atlanta  Con.  St.  Ry.  Co.,  108  Ga.  417,  34  S. 
B.  6;  Cascade  County  v.  City  of  Great  Fails, 
19  Mont.  537.  46  Pac.  437;  State  v.  Jones,  18 
Tex.  874;  Town  of  Ottawa  v.  Walker,  21  111. 
605,  71  Am.  Dec.  121.  By  the  terms  of  the 
charter  above  quoted,  county  roads  within 
the  corporate  limits  of  the  city  of  Newberg, 
existing  at  the  time  of  the  act  of  incorpora- 
tion, thereby  became  streets. 

2.  The  plats  of  the  town  of  Newberg  and 
additions  thereto  Include  the  ground  trav- 
ersed by  the  county  road  now  claimed  as 
First  street,  which  is  marked  thereon  as 
"First  Street";  and  although  prior  thereto 
there  was  an  easement  over  the  same  In  the 
public  for  a  roadway,  yot  the  fee  remained 
in  the  original  owner  or  his  grantee.  In 
most  of  these  plats  the  dedicators  use  the 
language,  "We  hereby  dedicate  all  our  In- 
terests In  the  streets  and  alleys  as  shown  by 
said  plat,  field  notes,  and  survey,"  or  equiva- 
lent language;  and  even  where  such  words  of 
dedication  are  omitted,  and  the  street  is 
shown  by  the  plat,  the  sale  of  lots  by  the 
proprietor  with  reference  to  such  plat  Is 
sufflfient  to  complete  such  dedication  (Spen- 
cer V.  I'eterson,  41  Or.  257,  68  Pac.  519,  1108; 
Christian  v.  Eugene  [Dr.]  80  Pac.  419);  and, 
such  being  the  case,  the  dedication  subjects 
the  street  to  any  new  servitude  incident  to 
It  as  a  street.  This  Is  also  recognized  in  the 
ease  of  Helple  v-  East  Portland,  13  Or.  97, 
8  Pac.  912,  where  Mr.  Justice  I^rd  says: 
"The  next  defense  is  estoppel  by  dedication, 
in  this:  that  the  plaintiff  had  sold  lots  abut- 
ting upon  the  disputed  tracts  according  to  a 
recorded  plat,  recognizing  the  same  as  a 
street.  As  stated,  this  certainly  would  be  a 
good  defense."  But  in  tliat  case  the  disputed 
tract  was  expressly  reserved  from  the  dedi- 
cation. Some  of  these  additions  were  laid 
out  and  the  plats  executed  prior  to  the  Incor- 
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poratlon  of  the  town  In  1888;  but  by  the  act 
of  Incorporation  they  became  subject  to  the 
control  of  the  municipality  and  to  the  lia- 
bilities and  serrltudes  Incident  to  the  streets 
(McGrew  v.  Stewart,  Bl  Kan.  185,  82  Pac 
686),  and  upon  either  ground  First  street  Is 
a  street  subject  to  all  the  burdens  Incident 
to  streets  within  the  municipality. 

8.  The  validity  of  the  method  adopted  by 
the  city  in  apportioning  the  expense  of  the 
improvement  Is  questioned  by  plaintiffs.  The 
expense  of  the  curb  and  graveling  was  uni- 
form as  to  every  lot,  and  the  only  fluctuation 
in  expense  la  In  the  grading,  which  cost 
f 713.50  for  the  whole  distance  of  2,402  feet- 
less  than  15  cents  per  front  foot  If  the  ex- 
pense of  grading  the  half  street  in  front  of 
some  lots  was  only  one-fourth  as  much  as 
that  of  grading  In  front  of  others,  as  tea- 
tifled  by  one  witness,  the  cost  for  grading  the 
lots  incorrlng  the  least  expense  would  be 
7^  cents  per  front  foot,  and  according  to 
plaintiffs'  theory  the  excess  of  their  burden 
wonld  not  exceed  $3.50  upon  a  50-foot  lot 
Section  82  (page  805)  of  the  charter  of  1893 
is  relied  upon  by  plaintiffs  as  supporting 
their  claim  that  each  lot  is  liable  for  the  Im- 
provement of  only  the  halt  of  the  street  in 
front  of  it  or  abutting  upon  It  The  only 
purpose  of  this  section  is  evidently  to  de- 
clare what  proportion  of  a  block  shall  be 
liable  for  the  improvement  of  a  street  in 
front  of  it,  viz.:  In  extending  the  liability 
to  the  middle  of  the  block,  and  considering 
the  charter  as  a  whole,  this  section  can  only 
be  construed  to  mean  that  all  the  portion 
of  the  block  extending  back  to  the  center  line 
thereof  stull  be  liable  for  the  full  amount 
assessable  to  the  half  street  in  front  of  it 
We  arrive  at  this  conclusion  for  the  reason 
that  section  64  (page  801)  provides  that  the 
council  shall  "assess  upon  each  lot  or  part 
thereof  liable  therefor  its  proportionate  share 
of  the  coat"  of  the  Improvement  Section  65 
also  provides  that  the  total  cost  of  the  Im- 
provement shall  be  assessed  proportionately 
to  the  adjacent  lota;  and  section  66  provides 
that  the  council  "shall  then  proceed  to  as- 
certain and  determine  the  proportionate 
■bare  of  such  cost  assessable  to  each  tract  of 
land,  and  to  assess  by  resolution  each  lot  or 
parcel  of  ground  with  Its  proportionate  share 
of  such  cost  which  determination  and  assess- 
ment shall  be  final  and  conclusive."  Section 
110  (page  312)  still  further  strengthens  this 
View,  as  It  provides:  "In  assessing  the  cost 
of  any  street  Improvement  •  •  •  upon  the 
abutting  pr(H>ert7  holders,  the  council  shall 
assess  one-half  of  such  cost  upon  the  prop> 
crty  on  each  side  of  such  street  *  *  *  to 
a  line  In  such  adjacent  or  abutting  bioclts 
parallel  with  such  street  or  alley  so  improved, 
and  one-half  the  entire  distance  across  such 
block  therefrom:  provided,  that  all  assess- 
ment for  the  cost  of  building  or  repairing  any 
sUlewnlb  or  pavement  shall  t>e  upon  the  prop- 
urty   immediately    adjacent  to    or  abutting 


thereon,  and  for  the  full  price  of  constmcting 
or  repairing  such  sidewalk  or  iwvement." 
The  exception  contained  in  that  section  clear- 
ly shows  that  the  Legislature  meant  that  the 
expense  of  the  whole  Improvement  is  to  be 
apportioned  to  the  adjacent  property,  except 
sidewalks  and  pavement,  which  are  to  be 
built  by  the  owner  in  front  of  his  own  prop- 
erty, and  the  provision  that  one-half  of  the 
improvement  shall  be  assessed  to  each  side 
of  the  street  shows  that  the  measure  is  not 
to  each  lot  the  expense  of  the  Improvement  of 
the  lialf  street  abutting  such  lot  The  charter, 
taken  as  a  whole,  clearly  contemplates  that 
the  expense  of  the  improvement  such  aa 
this,  shall  be  apportioned  to  the  abutting 
property  on  each  side  of  the  street  back  to 
the  center  line  of  the  block  proportionately, 
and  even  with  that  limitation  it  leaves  con- 
siderable discretion  to  the  council  as  to  what 
shall  constitute  such  proiwrtlonate  apportion- 
ment; and  we  find  that  there  was  no  error 
in  apportioning  the  total  expense  of  the  Im- 
provement pro  rata  according  to  the  frontage 
on  the  street 
The  decree  of  the  lower  court  ia  affirmed. 

(GO  Or.  it) 
STATE  V.  REMINGTON.* 

(Supreme  (>>art  of  Oregon.    Aug.  20,  1807.) 

L  OaniiRix  liAw  —  Evidbkok-Aomissibiu* 

TT— MAPB. 

On  a  trial  for  assault  with  intent  to  kill,  a 
map  of  the  locus  in  quo,  shown  to  have  been 
made  by  a  competent  surveyor,  who  waa  also  a 
disinterested  ^person,  waa  competent  though  made 
at  the  direction  of  the  district  attorney  to  illus- 
trate bis  theory  of  the  case. 

[Ed.  Note.— For  cases  In  noint  see  C!ent  Dig. 
vol.  14,  CMminal  Law,  {  1024.] 

2.  Sams— Tbial  —  Rectptiok  or  Evidehcb— 

Obdeb  of  Pboot. 

Under  the  express  provisions  of  B.  ft  O. 
C>>mp.  {  842,  the  order  of  proof  is  within  the 
diacretion  of  the  court 

[Ed.  Note.— For  cases  in  point  see  CJent  Dig. 
vol.  14,  Criminal  Law,  |  1609.] 

8.  Same— Opinioh  Evidcnce— Mattkb  With- 
in  KN0WI.EDaE  OF  JUBT. 

A  witness,  first  shown  to  be  competent,  may 
state,  on  a  criminal  trial,  his  opinion  as  to 
whether  a  30-30  rifle  would  make  a  hole  the 
slse  of  the  hole  in  a  picket  from  a  fence  shown 
him,  notwithstanding  it  was  admitted  that  the 
sliooting  was  done  with  a  80-30  rifle,  and 
though  the  picket  and  the  bullet  which  struck 
complaining  witness,  but  which  was  mashed  and 
lettered,  were  received  In  evidence;  fuch  testi- 
mony not  being  subject  to  the  objection  that  the 
question  was  one  which  the  jury  was  aa  com- 
petent as  witness  to  determine. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  I  1062.] 

4.  HoMicinB— Assault  with  Ibtbnt  to  Kti.l 
—Evidence— Admissibiutt— Extent  of  Ih- 

JU«Y. 

On  a  trial  for  assault  with  intent  to  kill, 
evidence  of  a  physician,  who  treated  complain- 
ing witness,  as  to  the  extent  and  effect  of  the 
injury  inflicted,  was  admissible  as  bearing  on  the 
issue  of  defendant's  intent  to  kill. 

[Ed.  Note.— For  cases  in  point  see  C!ent  Dig. 
vol.  26,  Homicide,  i  370.] 
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5.  Same— Instructions. 

On  a  trial  for  assault  with  intent  to  kill,  it 
appeared  that  ill  feeling  had  existed  between 
complaining  witness  and  defendant,  and  that  de- 
fendant Isnew  that  complaining  witness  had 
threatened  to  take  his  life  and  went  armed  for 
that  purpose ;  that  defendant,  having  occasion 
to  call  on  one  who  lived  beyond  comi)laining  wit- 
ness' farm,  selected  a  route  which  took  him 
across  complaining  witness'  farm,  but  which 
route  persons  living  in  that  vicinity  had  used 
without  objection,  and  that  defendant  carried 
with  him  a  .^0-.30  rifle.  Held  to  warrant  a 
charge  that  one  cannot  claim  self-defense  if  he 
intentionally  put  himself  where  be  knew  he 
would  have  to  invoke  its  aid,  that  if  defendant 
could  have  avoided  any  conflict  without  increas- 
ing the  danger  to  himself  it  was  his  dut^-  to  do 
Bo,  and  that  if  defendant  sought  the  conflict,  and 
showed  fight  and  used  a  deadly  weapon,  or  did 
an  act  in  such  a  way  as  if  about  to  engage  in  an 
affray,  he  could  not  invoke  the  law  of  self-de- 
fense until  he  had  first  retreated  as  far  as  he 
could  with  safety  to  himself. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty;  Geo.  II.  Burnett,  Judge. 

E.  li.  Remington  was  convicted  of  assault 
with  Intent  to  kill,  and  be  a])i)enls.    Affirmed. 

Grant  Corby  and  W.  H.  Holmes,  for  appel- 
lant John  H.  McNary,  Dlst.  Atty.,  for  the 
State. 

MOORE,  J.  The  defendant,  E.  L.  Reming- 
ton, was  convicted  of  the  crime  of  assault 
with  Intent  to  kill,  alleged  to  have  been  com- 
mitted In  Marlon  county,  November  22,  1000, 
by  shooting  and  wounding  one  W.  W.  Slaugh- 
ter, and  appeals  from  the  Judgment  which 
followed. 

His  counsel  contend  that  an  error  was  com- 
mitted in  admitting  in  evidence,  over  their 
objection  and  exception,  a  map  of  the  locus 
In  quo  where  the  shooting  occurred.  B.  B. 
Herrick,  county  surveyor  of  the  county  men- 
tioned, testified  that,  pursuant  to  the  district 
attorney's  direction,  he  measured  a  part  of 
Slaughter's  land  and  made  a  pint  thereof, 
which  he  identified,  and  uiK)n  which  appear 
black  lines  indicating  certain  ol>j<M'ts.  Thus, 
in  a  small  square  on  the  map  is  written  the 
phrase  "Pig  shed,"  and  on  the  west  side  of 
the  shed  are  two  parallel  lines,  ninrke<l  "Log 
3  feet  high."  At  the  southwest  corner  of 
the  shed  la  a  small  circle  having  a  cross 
therein,  and  designated  by  the  words  "Point 
where  shells  were  found."  A  garden  is  rep- 
resented as  being  east  of  the  pig  she<l,  In 
which  is  another  circle  similarly  marked,  and 
Indicated  by  the  sentence  "Point  where  plow- 
lies."  Two  lines  extend  north  and  south,  29 
and  124  feet,  resi)ectivel.v,  east  of  the  pig 
shed,  which  are  sj)eelfied.  In  the  order  named, 
"Board  fence  4  feet  high"  and  "Picket  fence 
5  feet  high."  At  a  point  In  the  palings  last 
mentione<l,  in  a  direct  line  between  the  circles 
specified,  is  a  cross,  inarketl  "Bullet  hole  In 
fenc-e  UK  feet  above  ground."  A  trail  Is  rep- 
resented as  extending  southeasterly  across 
Slaughter's  land,  the  nearest  line  of  which  is 
nlM)ut  122  feet  south  of  the  pig  shed.  A  coun- 
ty road,  extending  north  and  south,  is  Indl- 
<'nted  on  the  map  as  Iwliig  east  of  such  prem- 
ises,  and   across   the  highway   are   certain 


lines,  marked  "Pomeroy'a  house."  All  the  ob- 
jects thus  specified,  and  others  not  tiientioned, 
are  represented  by  black  lines.  There  are 
also  on  the  plat  certain  red  lines,  in  the  bro- 
ken parts  of  which  appear  numbers,  indicat- 
ing in  feet  the  distance,  respectively,  from 
one  object  to  another.  Omitting  these  num- 
bers, the  red  marks  are  as  follows:  One 
direct  and  two  curved  lines  connect  the  cir- 
cles hereinbefore  mentioned.  A  line  extends 
from  the  circle  deslguatiug  the  point  where 
the  plow  lies  to  Slaughter's  dwelling,  and 
from  thence  to  Pouieroy's  house.  A  line  is 
drawn  southeasterly  from  the  pig  sIkkI  to 
the  trail,  and  another  line  also  extends  south- 
westerly from  the  point  where  the  plow  lies 
to  a  point  in  the  picket  fence.  The  objections 
interposed  to  the  introduction  of  the  map  in 
evidence  were  based  on  the  ground  that  no 
testimony  had  been  introduced  tending  to 
show  that  the  shooting  had  boon  done  at 
any  given  point,  and  also  for  the  reason  that 
the  red  lines  were  made  on  tiie  plat,  at  the 
district  attorney's  direction,  to  illustrate  his 
theory  of  the  case. 

The  state  attempted  to  establish  the  fact, 
by  the  discovery  of  the  three  empty  shells 
of  the  same  caliber  as  the  defendant's  rifle, 
which  parts  of  cartridges  were  found  near 
the  southwest  corner  of  the  pig  shed,  that 
Remington  fired  his  gun  from  ambush  be- 
hind the  log  indicate<l  on  the  plat.  The 
county  surveyor  was  not  pre.<ent  when  the 
metallic  cases  were  discovered,  and  the  In- 
formation which  enabled  him  to  note  on  the 
plat  the  words  "Point  where  shells  were 
found"  was  not  derived  from  his  personal  ob- 
servation of  a  material  fact,  but  obtained 
from  the  declarations  of  others.  In  Adams  v. 
State,  28  Fla.  .511,  10  South.  100.  the  plnlntifT 
in  error  was  charged  with  the  crime  of  mur- 
der In  the  first  degree,  and  at  his  trial  a 
map  was  offered  in  evidence,  on  which  were 
delineated  the  route  of  a  certain  person  and 
also  the  positions  severally  occupied  by  oth- 
ers. A  verdict  of  guilty  ns  alleged  having 
been  returned.  Judgment  was  rendered  there- 
on. In  reversing  which  the  court  say:  "Ike 
Spanish  did  not  take  the  map  and  trace  the 
route  In  explanation  of  his  testimony;  nei- 
ther did  Sandy  Sheffield  mark  on  the  map 
where  he  was,  and  where  he  saw  Will  Adams 
passing  along;  but  it  appears  that  Mr. 
Brown  put  these  Indications  on  the  map. 
It  also  seems  that  the  map  was  Introduced  In 
evidence  after  Si»anish  and  Slieflleld  had 
testified.  We  think  a  map  or  diagram  of  the 
country  In  Its  pliyslcal  condition  at  the  time 
can  be  put  In  evidence,  and  any  witness.  In 
giving  testimony  as  to  localities,  can  Indicate 
on  the  map  the  relative  iwsltlon  of  things  or 
persons.  But  for  a  person  who  knew  nothing 
of  these  matters,  except  what  he  heard  from 
others,  to  designate  the  movements  of  per- 
sons on  the  map,  would  be  testimony  of  a 
secondary  character,  and  improper  to  be  ad- 
mitted." In  the  case  at  bar  A.  E.  Pender  tes- 
tified that  the  morning  after  the  shooting  he 
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found  In  the  grass  and  ferns  at  a  point  about 
six  or  eight  Inches  west  of  the  log  Indicated 
on  the  map,  and  at  the  southwest  comer  of 
the  shed,  two  "30-30"  shells,  and  two  days 
thereafter  he  discovered  another  shell  of  the 
same  size  about  three  feet  southwest  of  where 
he  found  the  others ;  and.  his  attention  hav- 
ing been  called  to  the  map,  be  identified 
thereon  the  places  and  objects  thus  Indicated. 
Referring  to  a  bullet  hole  In  a  picket  of  the 
fence  he  further  stated  that  the  perforation 
In  the  paling  was  in  a  direct  line  between 
the  places  where  the  two  shells  were  found 
and  where  the  plow  was  left  In  the  furrow. 
This  witness  stated  on  cross-examination 
that,  from  the  place  where  he  found  the  two 
shells,  a  person  using  a  gun  right-handed 
would  have  l)een  behind  the  shed.  The  order 
of  proof  is  regulated  by  the  sound  discretion 
of  the  court  (B.  &  O.  Comp.  (  842);  and, 
though  the  map  was  received  in  evidence 
before  Pender  was  called  as  a  witness,  his 
identification  of  the  "point  where  the  shells 
were  found"  rendered  the  r'nt  competent 
evidence,  as  illustrating  his  des-rlptlon  of  the 
premises.  4  Elliott.  Ev.  i  3044 ;  Rowland  v. 
McCown,  20  Or.  538,  26  Pac.  853 ;  People  v. 
Cassidy.  133  N.  Y.  612,  30  N.  B.  1003. 

Considering  the  resi)ective  theories  of  the 
district  attorney  and  defendant's  counsel.  It 
is  deemed  proper  to  state  the  relation  which 
existed  between  the  prosecuting  witness  and 
Remington  at  the  time  the  shooting  occurred. 
Slaughter's  wife  had  been  divorced  from 
him  on  the  ground  of  cruel  and  Inhuman 
treatment,  In  which  suit  he  made  no  appear- 
ance. He  blamed  Remington,  however,  for 
his  marital  troubles,  and  had  repeatedly 
threatened  to  take  his  life,  to  accomplish 
which  he  usually  carried  a  revolver,  occasion- 
ally exhibiting  it,  and  declaring  that  he  went 
thus  armed  to  execute  his  purpose,  which 
menaces  had  been  communicated  to  Rem- 
ington. Slaughter  ijossessed  the  reputation, 
in  the  vicinity  in  which  he  lived,  of  being 
quarrelsome  and  desperate.  The  defendant's 
testimony  is  to  the  effect  that  he  was  en- 
gaged at  Woodbum  in  selling  firearms  and 
other  goods;  that  he  left  bis  place  of  busi- 
ness, November  22,  1906,  in  the  afternoon, 
intending  to  call  upon  one  George  Killin, 
who  lived  in  an  easterly  direction  and  beyond 
Siaugliter's  farm;  that,  thinking  he  might 
find  some  game  on  the  way,  he  took  with 
him,  as  was  his  custom,  a  gun,  and,  as  he 
was  passing  on  the  shortest  route  along  a 
trail,  generally  used  by  the  public,  across 
Slaughter's  land,  he  observed  some  one  mov- 
ing, and,  looking  carefully,  he  recognized 
Slaughter  approaching  him  in  a  threatening 
manner,  armed  with  a  shotgun ;  that  the 
witness  first  accidentally  discharged  his  gtm 
upwards,  but  thereafter,  hastily  firing  two 
other  shots,  Slaughter  was  hit;  that  the  de- 
ponent Immediatel}'  started  back  to  Wood- 
bum  to  surrender  himself  to  a  peace  officer; 
that  as  be  approached  the  town  he  saw  sev- 


eral women,  and  thinking  they  had  heard 
of  the  difficulty  he  had  encountered,  and  pos- 
sibly might  be  alarmed  to  see  him  armed,  be 
hid  bis  p;nn  under  a  fence.  On  cross-exam- 
ination, he  was  asked  where  he  was  at  the 
time  of  the  shooting,  and  replied,  "I  don't 
know  exactly  where  X  was."  He  further 
said,  however,  that  be  did  not  think  he  was 
on  the  trail  indicated  on  the  map,  but  that 
there  were  several  other  regularly  traveled 
paths  leading  across  Slaughter's  land,  on  one 
of  which  he  was  traveling.  William  Each, 
a  deputy  sheriff,  stated  on  oath  that  Reming- 
ton, having  given  ball,  was  temporarily  re- 
leased and  went  with  the  witness  to  the  out- 
skirts of  Woodburn,  where  they  found  under 
a  fence  a  "30-30"  Savage  rifle,  which  the 
defendant  admitted  he  had  hidden  at  that 
place.  This  gun  and  the  shells  discovered  by 
Pender  were  received  In  evidence.  Slaugh- 
ter testified  that  as  he  was  plowing  in  his 
garden  he  heard  the  report  of  a  gtm  behind 
him,  and,  looking  back,  a  shot  soon  there- 
after penetrated  bis  left  shoulder,  whereupon 
he  ran  toward  his  house,  when  another  shot 
was  flred,  and  some  missile  pierced  his  left 
eye,  destroying  the  sight  thereof;  that  when 
he  entered  the  house  he  seized  a  loaded 
double-barreled  shotgun  with  which  to  de- 
fend himself,  and  started  for  Pomeroy's 
house;  and  that  he  did  not  see  the  person 
who  did  the  shooting.  Pender,  whose  testi- 
mony has  hereinbefore  been  adverted  to, 
further  stated  on  oath  that  he  beard  shots 
fired  November  22,  1006,  in  the  afternoon, 
and  saw  Slaughter,  as  he  reached  the  county 
road,  carrying  a  shotgun  and  calling  for  help ; 
that  the  witness  took  the  gun  and  found  it 
loaded  with  paper  cartridges,  the  cap  on  one 
of  which  had  apparently  been  struck  or  In- 
dented by  the  firing  pin.  James  Monto,  who 
Is  Slaughter's  nephew,  testified  on  rebuttal 
that  he  visited  this  uncle  October  6,  1906, 
and  attempted  to  use  the  latter's  shotgun, 
but  did  not  discharge  it,  and,  looking  at  the 
shells,  he  found  the  cap  had  snapped. 

The  foregoing  is  thought  to  be  a  fair  syn- 
opsis of  the  material  testimony,  relating  to 
the  cause  of  the  shooting,  and,  based  there- 
on, the  question  to  l>e  determined  is  whether 
or  not  the  court  erred  in  permitting  the  dis- 
trict attorney,  over  objection  and  exception, 
to  Illustrate  his  theory  of  the  case  by  Intro- 
ducing In  evidence  a  map  of  the  locus  In  quo, 
having  thereon  red  ink  lines  extending  from 
the  point  representing  the  southwest  corner 
of  the  pig  shed  to  the  point  indicating  the 
place  where  the  plow  was  lying  when  the 
plat  was  made.  In  People  v.  Phelan,  123  Cal. 
551,  56  Pac.  424,  the  defendant  was  convicted 
of  the  crime  of  murder  In  the  first  degree  on 
circumstantial  evidence,  in  part  tending  to 
support  the  theory  of  the  prosecution  that, 
lying  in  wait  behind  a  stump,  he  watched  the 
approach  of  his  victim,  whom  he  killed,  and 
thereafter   claimed   that   he   acted   in   self- 
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defense.  In  affirming  the  judgment  in  that 
case,  Mr.  Chief  Justice  Beatty,  referring  to  a 
plat  of  the  locus  in  quo  which  was  admitted 
In  evidence,  maizes  the  following  observation  : 
"It  is  contended  that  the  superior  court  erred 
In  overruling  objections  of  defendant  to  the 
admission  in  evidence  of  maps  and  photo- 
graphs of  the  scene  of  the  homicide,  and  es- 
pecially of  the  evidence  given  in  that  connec- 
tion as  to  the  position  of  the  hollow  stump, 
as  to  the  relative  elevations  of  the  stump 
and  junction  of  the  trail,  as  to  the  fact 
that  there  was  an  unobstructed  view  from 
the  one  point  to  the  other,  etc.  The  court  did 
not  err  in  admitting  this  evidence,  the  man- 
ifest purpose  of  which  was  to  sustain  the 
theory  of  lying  in  wait  The  facts  surround- 
ing the  killing  were  certainly  material,  and 
the  topography  of  the  spot  where  the  killing 
occurred  was  clearly  relevant  It  was  not  for 
the  court,  hut  for  the  jury,  to  determine 
what  theories  could  be  justly  founded  on  such 
facts."  In  the  case  at  bar  the  discovery  of 
the  shells,  of  the  same  caliber  as  that  of 
the  defendant's  rifle,  and  the  penetration  by 
a  bullet  of  a  picket  in  a  direct  line  between 
the  points  where  the  shells  were  found  at 
the  southwest  corner  of  the  pig  shed  and 
where  the  plow  was  left  in  the  furrow  in  the 
garden,  as  claimed  by  Slaughter,  when  he 
was  shot,  are  circumstances  tending  to  es- 
tablish the  theory  of  the  prosecution,  in  il- 
lustrating which  the  map,  with  the  red  lines 
thereon,  was  admissible  in  evidence,  not  to 
prove  a  substantive  fact,  but  to  illustrate 
the  testimony  applicable  to  the  physical  con- 
ditions. The  map  was  made  by  a  competent 
and  evidently  disinterested  person  after  a 
careful  survey  of  the  premises,  and,  though 
the  plat  contained  certain  written  words, 
descriptive  of  existing  objects,  no  objection 
was  urged  by  defendant's  counsel  against  the 
admission  of  the  map  in  evidence  on  account 
of  such  memoranda.  In  People  v.  Johnson, 
140  N.  Y.  350,  354.  35  N.  E.  604,  606,  the 
court,  in  commenting  upon  the  admission  of 
such  evidence,  remark:  "There  was  no  error 
In  permitting  the  drawings  representing  the 
premises  to  be  put  in  evidence.  They  were 
not  photographs,  but  sketches  made  by  an 
artist  showing  the  locality  of  the  blood  stains 
in  the  basement  and  on  the  doors  above.  He 
swore  to  their  accuracy  from  his  own  per- 
sonal knowledge  and  observation.  The  learn- 
ed trial  judge  was  extremely  careful  alx>ut 
them.  He  required  explicit  proof  of  their 
accuracy,  and,  when  descriptive  words  were 
marked  upon  them,  stood  ready  to  strike  oflF 
any  to  which  reasonable  objection  shoxild  be 
made.  They  served  only  to  explain  locali- 
ties, and  their  accuracy  was  satisfactorily 
shown." 

Dr.  Neil  O'Leary,  a  practicing  physician, 
testified  that  he  visited  Slaughter  profession- 
ally soon  after  he  was  shot,  and  found  a 
large  penetrating  wound  in  the  left  shoulder 
that  between  the  patient's  third  and  fourth 


vertebra  he  observed  a  protuberance,  Id 
which  he  made  an  incision  and  removed  a 
ball  that  had  become  "mushroomed,"  which 
bullet  was  identified  by  him  and  received 
in  evidence.  The  witness  further  stated  on 
oath  that.  Immediately  after  treating  the 
wound,  he  visited  Slaughter's  iiremlsvs  and 
found,  in  the  vicinity  where  the  shooting  oc- 
curred, a  picket  that  had  been  pierced  by  a 
bullet;  that  the  entrance  of  the  bullet  had 
made  a  small  hole,  hut  its  exit  bad  produced 
a  larger  perforation;  that  he  removed  the 
paling,  which,  having  been  produced  at  the 
trial,  he  identified,  whereupon  he  was  asked, 
"Did  you  ever  handle  firearms?"  and  he  an- 
swered, "Yes,  sir."  "Q.  Have  you  ever  own- 
ed a  30-30  rifle?  A.  No,  sir;  I  have  never 
owned  one.  I  have  handled  one.  Q.  Do  you 
know  how  large  a  cartridge  it  has?  A.  Yes, 
sir.  Q.  Do  you  know  how  large  the  slug  is? 
A.  Yes,  sir.  Q.  Do  you  know  how  large  a 
hole  the  slug  would  make?  A.  I  do.  Q. 
State  whether  or  not.  In  your  opinion,  a  SO- 
SO  rifle  would  make  a  hole  the  size  of  this 
one  in  this  picket?"  The  defendants  counsel 
objected  to  the  question,  on  the  ground  that, 
as  the  bullet  had  been  received  In  evidence, 
the  orifice  in  the  paling  afforded  the  better 
proof  of  the  fact  sought  to  be  elicited.  The 
objection  was  ovenniied,  and  an  exception 
allowed,  whereupon  the  witness  replied, 
"That  is  about  the  size  hole  it  would  make." 
It  is  argued  by  defendant's  counsel  that,  al- 
though their  client,  as  a  w^ltness  in  bis  own 
behalf,  testified  that  he  did  the  shooting  with 
a  30-;K)  rifle,  as  the  bullet  and  the  picket 
referred  to  by  the  witness  bad  been  receiv- 
ed In  evidence,  the  jurors  were  as  competent 
as  O'Leary  to  determine  whether  or  not  the 
hole  in  the  paling  had  been  made  by  a  bullet 
of  the  caliber  specified,  and,  this  being  so,  an 
error  was  committed  in  permitting  the  wit- 
ness to  answer  the  question.  It  will  be  re- 
membered that  the  objection  Interposed  at 
the  trial  is  based  on  the  requirement  which 
the  law  imposes  upon  a  party  to  furnish 
primary  or  best  evidence,  while  the  con- 
tention of  defendant's  counsel  in  this  court 
seems  to  rest  on  the  assumption  that  the 
question  propounded  Involved  an  inquiry  con- 
cerning a  matter  which  was  within  the  ob- 
servation of  persons  in  the  ordinary  walks 
of  life,  and  therefore  it  did  not  require  an 
answer  from  an  expert  witness.  It  could 
probably  be  said  that  the  legal  principle  now 
insisted  upon  was  not  considered  by  the  trial 
court  and  for  that  reason  its  action  in  de- 
termining the  matter  was  not  subject  to  re- 
view. Treating  the  question,  however,  as 
properly  reserved,  we  think  average  persons, 
who,  it  must  be  assumed,  composed  the  pan- 
el of  the  jury,  could  not  say  with  any  degree 
of  certainty  what  a  "30-30"  rifle  was,  or  de- 
termine what  would  be  the  size  of  a  hole 
which  a  bullet  discharged  from  a  gun  of  that 
caliiier  would  make  in  a  paling.  Believing 
tiiat  correct  answers  to  these  inquiries  could 
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not  be  given  by  all  men  of  common  educa- 
tion and  experience,  and  that  tbe  jury  •were 
Incapable  of  forming  a  correct  conclusion  on 
tbe  subject  from  a  comparison  of  the  enlarg- 
ed "mushroomed"  bullet  -with  the  hole  in 
tbe  picket,  the  testimony  so  objected  to  was 
admissible.  National  Bank  v.  Fire  Associa- 
tion, 33  Or.  172.  50  Fac.  S68,  63  Fac.  8: 
Farmers'  Bank  v.  Woodell,  38  Or.  294,  91 
Pac.  837,  65  Pac.  520;  Aldrieh  v.  CJolumbla 
Ry.  Co.,  89  Or.  263,  64  Pac.  455;  Ruckman 
T.  Imbler  Lbr.  Co.,  42  Or.  231,  70  Paa  811. 

Dr.  J.  P.  Goray  testifled  that  he  was  a 
practicing  physician,  and  made  a  specialty 
of  diseases  of  the  eye,  ear,  nose,  and  throat, 
and  that  on  December  9,  1906,  he  had  treated 
Slaughter;  and  be  was  thereupon  asked, 
"Did  yon  examine  his  wounds  at  that  time?" 
An  objection  to  the  inquiry  on  the  ground 
that  it  was  incompetent,  immaterial,  and 
irrelevant,  having  been  overruled,  he  replied: 
"I  examined  his  eye,  and  saw  his  back  dress- 
ed." After  detailing  the  then  condition  of 
the  patient,  the  witness  further  testified  that 
on  January  4,  1907,  be  removed  Slaughter's 
Injured  eye  to  preserve  tbe  sight  of  his  re- 
maining organ  of  vision.  It  Is  contended  by 
defendant's  coimsel  that  tbe  testimony  so 
objected  to  did  not  relate  to  any  of  the  Issues 
Involved  in  the  trial,  but  tended  to  arouse 
sympathy  for  Slaughter  in  the  minds  of  tbe 
Jurors,  and  to  divert  their  attention  from  the 
merits  of  the  case,  to  the  prejudice  of  their 
client;  and  hence  an  error  was  committed  as 
alleged.  In  tbe  commission  of  tbe  crime 
charged  In  the  Information  herein,  tbe  intent 
with  wblcb  tbe  shooting  was  done  is  neces- 
sarily a  controlling  element.  It  is  not  the  In- 
tention to  use  a  deadly  weapon,  but  the  de- 
termination to  kill,  of  which  the  use  of  the 
weapon  is  evidence,  that  constitutes  an  as- 
sault with  Intent  to  kill.  Palmore  v.  State, 
28  Ark.  248.  Testimony,  therefore,  tending 
to  show  the  magnitude  of  an  assault,  from 
which  a  felonious  intent  is  deducible,  may 
be  admitted  for  that  purpose.  People  v. 
Sutherland,  104  Mich.  468,  62  N.  W.  566.  It 
Is  competent,  as  a  part  of  the  res  gestse,  for 
a  person  who  has  been  beaten  by  another  to 
detail  the  extent  and  effect  of  the  Injary  In- 
flicted. People  V.  Zounek,  20  N.  t.  Supp. 
766,  66  Hun,  626.  So,  too,  a  physician  who 
has  treated  a  person  wounded  by  the  feloni- 
ous use  of  a  dangerous  weapon  may  testify 
as  to  the  nature  of  such  injury.  State  r. 
Haynle,  118  N.  0.  1265,  24  S.  B.  530.  We  be- 
lieve the  testimony  of  Dr.  Ooray  was  admis- 
sible. In  the  consideration  of  which  the  Jury 
anight  determine  whether  or  not  the  defend- 
ant, in  using  the  weapon.  Intended  to  take 
Slaughter's  life. 

The  court  charged  the  Jury  In  part  as  fol- 
lows: "I  further  Instruct  you,  in  relation 
to  the  law  of  self-defense,  that  one  cannot 
claim  Its  benefits  If  he  has  Intentionally  put 
himself  where  he  knows  or  believes  he  will 
have  to  Invoke  its  aid.    The  circumstances 


Justifying  an  assault  under  tbe  law  of  self- 
defense  must  be  such  as  to  render  it  un- 
avoidable. If  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  tbe  defend- 
ant could  have  avoided  any  conflict  between 
himself  and  Slaughter,  without  increasing 
the  danger  to  himself,  it  was  his  duty  to 
avoid  such  conflict,  and  so  render  a  resort 
to  the  law  of  self-defense  unnecessary.  If 
the  defendant  sought  the  conflict  with 
Slaughter,  and  Slaughter  showed  fight,  and 
used  the  deadly  weapon  or  did  an  act  in  such 
a  way  as  if  he  was  about  to  engage  In  an 
afTray,  If  under  those  circumstances  the  de- 
fendant sought  the  conflict,  he  could  not  in- 
voke the  law  of  self-defense  until  he  had 
himself  flrst  retreated  so  far  as  be  could 
with  safety  to  himself."  An  exception  hav- 
ing been  taken  by  defendant's  counsel  to 
this  part  of  the  charge,  it  is  insisted  that  an 
error  was  committed  In  giving  it  The  in- 
Btractlon  thus  challenged  is  similar  in  import 
to  a  part  of  a  charge  given  in  tbe  case  of 
State  v.  McCann,  43  Or.  155,  ICl,  72  Pac. 
137,  139,  In  speaking  of  which  It  is  there 
said:  "The  language  employed  by  the  com-t 
in  the  Instruction  complained  of  must  be 
read  In  the  light  of  the  surrounding  facts. 
It  is  possible  that,  under  some  circumstances, 
the  charge  might  be  subject'  to  objection; 
for  In  a  free  country  It  Is  not  expected  that 
one  person  shall  flee  from  another,  and  it 
may  be  that  the  demandsof  business  might  re- 
quire one  Intentionally  to  go  where  he  knows 
or  has  reason  to  believe  he  may  be  in  im- 
minent danger,  and  possibly  compelled  to  re- 
sort to  force  as  a  matter  of  self-defense." 
In  order  thoroughly  to  understand  the 
meaning  of  tbe  instruction  hereinbefore  quot- 
ed, other  parts  of  the  charge  relating  to  the 
same  subject,  which  Immediately  precede 
the  language  complained  of,  will  be  set  out. 
to  wit:  "Although  Slaughter  may  have  been 
a  violent  man,  or  a  dangerous  man,  and  al- 
though he  may  have  made  threats  against 
the  life  of  the  defendant,  yet  he  does  not 
forfeit  his  right  to  personal  safety  unless 
he  does  some  overt  act  indicating  a  present 
pnriXMW  to  do  injury  or  great  bodily  barm, 
or  to  kill  tbe  defendant  Mere  threats  alone, 
without  some  overt  act  indicating  an  intent 
to  carry  the  threats  Into  execution,  would 
not  authorize  the  killing  or  doing  great  bod- 
ily harm  by  the  defendant,  and  would  not 
Justify  the  defendant  in  shooting  Slaughter 
as  a  means  of  self-defense.  The  right  of  self- 
defense  being  founded  upon  necessity,  the 
party  who  would  Invoke  it  must  avoid  the 
attack,  If  he  can  do  so  without  danger  or 
peril  to  himself.  Hence  it  is  that  no  threat 
to  kill  or  Inflict  great  bodily  Injury,  without 
an  overt  act  indicating  a  design  to  carry  tbe 
purpose  Into  Immediate  effect,  will  Justify 
the  taking  of  human  life;  and  It  Is  tbe  duty 
of  one  that  is  threatened  so  to  act  that  be 
will  not  precipitate  the  attack,  and  thus 
himself  bring  on  tbe  necessity  for  taking  life 
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wblch  he  could  safely  avoid.  On  the  other 
Land,  If  the  defendant  was  where  he  had  a 
right  to  be,  and  was  assaulted  by  Slaughter 
with  a  deadly  weapon,  and  without  provoca- 
tion and  with  the  apparent  purpose  of  kill- 
ing the  defendant,  or  doing  him  great  bodily 
harm,  or  if  the  acts  of  Slaughter  were  such 
as  to  lend  a  reasonably  prudent  man  in  the 
defendant's  situation  to  believe,  and  the  de- 
fendant did  honestly  believe,  that  he  was  In 
iuiniiuent  danger  of  death  or  great  bodily 
Uiirm,  the  defendant  would  not  be  obliged  to 
retreat,  but  could  stand  his  ground  and  meet 
tlie  attack  In  such  a  way  and  with  such 
f'U'ce  as,  under  all  the  circumstances,  he  at 
the  moment  honestly  believed,  and  bad  a 
reasonable  ground  to  believe,  was  necessary 
to  save  his  own  life,  or  protect  himself  from 
great  bodily  harm.  Again,  the  defendant 
would  have  no  right  to  seek  a  quarrel  with 
Slaughter,  although  Slaughter  had  made 
threats  and  was  a  dangerous  man."  Imme- 
diately following  the  instruction  first  above 
repeated,  the  court  further  said  to  the  Jury: 
"It  is  for  you  to  determine  now  whether, 
on  tJie  one  hand,  the  defendant  was  where 
he  had  a  right  to  be,  and  was  attacked  by 
Slaughter  or  assaulted  by  him,  or  whether 
the  acts  of  Slaughter  were  such  as  to  raise 
In  the  defendant's  mind,  as  a  reasonably 
prudent  man  in  his  situation,  a  reasonable 
belief  that  there  was  in  store  for  him  either 
death  or  great  bodily  harm,  and  that  that 
danger  was  imminent;  but  you  are  to  con- 
sider, on  the  other  hand,  whether  be  sought 
a  conflict  with  Slaughter,  and  apply  to  It  the 
rules  which  I  have  given  you." 

Considering  this  part  of  the  charge  in  con- 
nection with  the  Instruction  excepted  to,  the 
defendant,  prior  to  the  shooting,  knew  that 
Slaughter  bad  threatened  to  take  his  life, 
and  by  reason  of  such  manifest  hatred  Rem- 
ington must  have  known  that  the  privilege 
of  passing  over  the  trail  that  crossed  his 
enemy's  land  would  be  denied  him,  though 
persons  living  in  that  vicinity  had  used  the 
way  without  objection.  Necessarily  pos- 
sessing this  information,  the  defendant  vol- 
untarily selected  a  route  which,  when  trav- 
eled, took  him,  armed  with  a  dangerous 
weapon,  uiwu  the  premises  of  his  adversary, 
who,  he  must  have  had  reason  to  believe, 
would  dispute  his  further  progress  In  that 
direction.  Slaughter  bad  been  living  at 
AA'CKidburn,  and  it  Is  claimed  that  his  return 
to  the  farm  was  not  known  by  Remington, 
when  the  latter  midertook  to  pass  over  the 
trail.  His  want  of  knowledge  in  this  partic- 
ular was  a  question  which  the  Jury  were 
called  upon  to  determine,  and  they  undoubt- 
e<31y  considered  the  matter.  In  view  of  all 
the  attendant  facts  and  circumstances,  we  be- 
lieve the  court  was  warranted  in  giving  the 
instruction  complained  of. 

Other  alleged  en-ors  are  assigned;  but, 
deeming  them  unimportant,  the  Judgment  Is 
afllrmed. 


WESTMAN  T.  WIND  RIVER  LUMBER  CO. 

(Supreme  Court  of  Oregon.    Aug.  27,  1907.) 

1.  Master  and  Servant— Injuries  to  Serv- 
ant —  Dangerous  Macuinert  —  Duty  to 
Guard. 

It  is  the  duty  of  a  master  to  cover  or 
fence  dangerous  machinery  so  as  to  lessen  the 
risk  of  injury  to  employes,  if  it  can  be  done  by 
the  exerci.se  of  due  care  and  with  reasonable  ex- 
pen.se,  without  interfering  with  the  conduct  of 
the  business. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  ;«,  Master  and  Servant,  Sf  228-231.] 

2.  Same— Assumed  Risk. 

While  a  master  is  primarily  bound  to  goard 
dangerous  machinery  in  the  exercise  of  ordi- 
nary care,  the  servant  may  dispense  with  the 
performance  of  such  duty  if  he  con.sents  to  work 
at  a  place  which  will  expose  him  to  danger, 
knowing  and  fully  comprehending  the  risk  in- 
curred. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §J  5S4-502.] 

3.  Same— Evidence. 

Where  plaintiff,  an  oiler  in  defendant's  mill, 
claimed  to  have  been  injured  by  the  slipping  of  a 
plank  in  a  platform  constructed  for  his  use, 
while  it  was  defendant's  theory  that  plaintiff 
was  not  performing  bis  duties  at  the  time  he 
was  injured,  but  was  handlini;  a  loose  conveyor 
belt,  which  had  been  removed  from  its  pulley, 
and  that  it  became  entangled  in  tba  shaft  while 
plaintiff  was  holding  it,  thereby  causing  the  in- 
jury, plaintiff  could  prove  in  rebuttal  that  such 
conveyor  belt  was  frayed  at  the  edges,  in  order 
warrant  an  inference  that  the  lielt  was  likely 
to  get  caught  and  wound  around  the  shaft  with- 
out human  aid. 

4.  Same  —  Youthful  Employ*  —  Duty  to 
Warn. 

Where  plaintiff,  a  lad  between  15  and  16 
years  old,  bad  been  employed  as  an  oiler  in  de- 
fendant's sawmill  shortly  before  his  inj"ury  and 
was  without  experience  in  stich  work,  defendant 
was  bound  to  warn  him  of  the  danger  incident 
to  his  employment  and  the  risks  attending  it,  un- 
less sucli  danger  was  open  and  apparent  to  one 
of  plaintiff's  age,  experience,  and  capacity,  in 
the  exercise  of  ordinary  care  and  prudence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  i  314.] 

5.  Same  —  Assumed    Risk  —  Question    tob 

JURV. 

In  nn  action  for  injuries  to  an  inexperienced 
servant  in  a  sawmill  while  performing  the  duties 
of  an  oiler,  whether  the  dangers  of  his  empio.v- 
ment  were  sp  open  and  obvious  that  be  assumed 
the  risk  thereof  was  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  l(M»-108a] 

Appeal  from  Circuit  Court,  Multnomah 
County:  Alfred  P.  Sears.  Jr.,  Judge. 

Action  by  David  Westraan,  by  Jonas  West- 
man,  his  guardian  ad  litem,  against  the  Wind 
River  Lumber  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

This  Is  a  personal  injury  action.  Plaintiff, 
while  engaged  as  oiler  In  defendant's  sawmill, 
was  caught  In  the  machinery  and  severely 
injured.  At  the  time  of  the  accident  he  was 
between  15  and  10  years  of  age.  About  a 
year  prior  to  that  time  be  had  worked  for  de- 
fendant for  a  few  months  piling  slabs  and 
wheeling  saw  dust,  but  had  nothing  to  do 
with  the  machinery  In  the  mill.  He  applied 
for  re-employment  two  or  three  weeks  before 
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tbe  accident,  and  wanted  $2  a  day,  but  the 
foreman  told  btm  tbat  defendant  was  not 
paying  "kids"  more  than  $1.75  a  day,  and  If 
be  was  satisfied  with  such  wages  he  could 
go  to  woric  as  oiler,  and  tbe  engineer  would 
show  bim  where  tbe  oil  can  was.  He  liad 
never  worked  as  oiler  in  a  mill  before,  and 
was  given  no  instructions  as  to  his  duties  or 
warned  of  the  dangers  incident  thereto.  He 
oiled  tbe  first  afternoon  and  a  short  time  tbe 
next  morning,  when  he  was  ordered  to  pile 
slabs,  and  continued  at  tbat  work  until  about 
a  week  tiefore  the  accident,  when  he  was 
again  put  to  oiling.  In  tbe  basement  of  tbe 
mill,  and  4  or  5  feet  from  tbe  ground,  is  a 
line  shaft  2.16  inches  in  diameter,  upon  which 
were  several  pulleys,  from  wblcb  belts  ex- 
tended to  tbe  machinery  on  tbe  floor  abov& 
One  of  tbese  pulleys  was  40  inches  In  diame- 
ter, and  19%  inches  from  it  was  a  4-ineb  belt 
running  from  the  main  shaft  to  a  pulley  near 
the  floor  above  to  operate  a  conveyor  for  the 
refuse  from  tbe  latb  saw.  A  few  Inches  fur- 
ther along,  and  3  or  4  feet  above  tbe  sbaft, 
was  a  conveyor  box,  and  beyond  that,  and 
381,4  inches  from  the  main  pulley,  was  an- 
other pulley  on  the  shaft.  A  short  distance 
above  tbe  main  shaft  was  a  tightener  frame, 
with  a  pulley  20  inches  in  diameter,  used  for 
tightening  tbe  belt  leading  from  the  main 
pulley  to  a  boKer  saw  above.  Tbe  distance 
from  this  tightener  frame  to  the  conveyor  re- 
ferred to  was  about  19  Inches.  A  platform 
upon  which  the  workman  stood  when  oiling 
the  machinery,  and  especially  the  tightener 
pulley,  was  28^4  inches  In  front  of  the  main 
shaft  and  about  3  feet  from  the  ground.  As 
originally  constructed  tbis  platform  was  made 
of  two  pBanks,  each  2  Inches  in  diameter,  12 
Inches  wide,  and  12  feet  long,  supported  by 
brackets  extending  from  nearby  posts;  but 
tbe  evidence  tended  to  show  that  at  the  time 
of  tbe  accident  there  was  but  one  plank  in 
use  and  it  was  unfastened.  Tbe  oil  cup  on 
the  tightener  pulley  was  12  or  14  inches  in 
front  of,  and  about  5  feet  C  Inches  above,  the 
platform,  and  almost,  if  not  quite,  dire<rtly 
over  the  main  pulley.  On  the  morning  of  tbe 
accident  the  foreman  told  plaintiff  that  tbe 
tightener  pulley  shaft  was  a  new  one,  and 
for  him  to  watch  and  screw  down  the  oil  cup 
whenever  It  got  hot.  Plaintiff  testified  that, 
to  reach  the  oil  cup,  be  bad  to  stand  on  his 
tiptoes  on  the  board  referred  to.  support  him- 
self by  holding  with  one  hand  to  tbe  tight- 
ener frame,  which  was  moving  back  and  for- 
ward over  a  space  of  5  or  6  inches,  thrust  his 
bead  and  shoulders  between  the  tightener 
frame  and  the  conveyor,  and  then  reach 
around  an  8-inch  projecting  timber  with  the 
other  baud  to  the  oil  cup.  About  10  o'clock 
tbat  morning,  while  the  will  was  in  opera- 
tion, be  had  occasion  to  tighten  tbe  oil  cup; 
but  for  some  reason  It  worked  bard,  and, 
while  he  was  standing  on  the  platform,  as 
above  stated,  exerting  himself  to  screw  it 
down,  the  platform  slipped,  precipitating  him 


forward  Into  the  belts  and  pulleys,  severely 
injuring  him.  He  brings  this  action,  by  bis 
guardian  ad  litem,  to  recover  damages  for 
the  injury  so  received,  aHeging  tbat  defend- 
ant was  negllguut  in  not  furuisbing  him  a 
safe  place  In  which  to  work,  in  not  protect- 
ing, guarding,  or  fencing  the  tuacbinery 
about  which  he  was  to  work.  In  not  instruct- 
ing bim  bow  to  perform  his  duties  with  safe- 
ty, and  in  not  warning  him  of  tbe  dangers 
Incident  to  his  employment.  Defendant  de- 
nied the  negligence  charged,  and  as  a  defeuse 
pleaded  assumption  of  risk  and  contributory 
uegUgeuce.  rialntiff  had  verdict  and  Judg- 
ment, and  defendant  appeals. 

W.  D.  Fenton,  for  appellant  J.  M.  Long, 
for  respondent 

BEAN.  C.  J.  (after  stating  the  facts).  The 
first  assignment  of  error  Is  based  on  the  ad- 
mission of  testimony  tending  to  show  that 
defendant  could  have  guarded  or  protected 
tbe  machinery,  about  which  plaintiff  was 
working  at  the  time  of  tbe  accident,  at  slight 
expense  and  without  interfering  with  tbe  rea- 
sonable and  efliclent  operation  of  its  business, 
thereby  lessening  the  danger  to  him  by  com- 
ing in  contact  with  such  machinery.  The 
contention  of  defendant  Is  that,  unless  re- 
quired by  law.  It  Is  not  tbe  duty  of  a  master 
to  cover,  fence,  or  guard  dangerous  machin- 
ery or  dangerous  premises,  where  its  serv- 
ants are  required  to  work,  but  tbat  its  full 
duty  is  discharged  If  it  warns  the  servant  of 
the  attending  danger,  or  the  risk  is  so  open 
and  obvious  that  the  servant  must  take  no- 
tice thereof.  Several  cases,  among  which  are 
Rock  V.  Indian  Orchard  Mills,  142  Mass.  522, 
8  N.  E.  401,  and  Gilbert  v.  Guild.  144  Mass. 
COl,  12  N.  E.  3fi8.  are  cited  In  support  of  this 
contention ;  but,  if  they  are  autliorlty  for  the 
broad  doctrine  that  it  is  not  the  duty  of  tbe 
master  in  any  case  to  fence  or  guard  dan- 
gerous machinery,  we  must  decline  to  follow 
them.  It  Is  a  part  of  the  Implied  contract 
between  master  and  servant  that  the  master 
will  furnisli  the  servant  with  a  reasonably 
safe  place  in  which  to  perform  bis  work  and 
reasonably  safe  tools,  appliances,  and  ma- 
chinery to  work  with,  and  a  failure  in  this 
regard  is  negligence.  If  by  due  care  and 
reasonable  expense  dangerous  machinery  can 
be  covered  or  fenced,  without  interference 
with  tbe  conduct  of  the  business,  so  as  to  les- 
sen tlie  risk  to  employes,  it  Is  tbe  duty  of  tbe 
master  to  do  so.  Thomp.  on  Neg.  jl  4017  et 
seq.,  where  the  question  Is  fully  discussed  and 
authorities  cited.  AVhile  such  Is  tlie  primary 
duty  of  the  master,  a  servant  may,  however, 
dispense  with  Its  performance.  If  he  agrees 
and  consents  to  work  at  a  place  which  will 
expose  bim  to  danger,  knowing  and  fully 
comprehending  such  danger  and  the  risk  he 
incurs  tberel)y,  he  cannot  complain,  if  he  Is 
injured,  that  the  place  might  have  been  made 
safer  by  the  fencing  or  guarding  of  the  ma- 
chinery.   But  ibla  is  on  the  theory  that  be 
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knowingly  and  voluntarily  assumed  the  in- 
creased risk,  and  not  because  it  was  not  tbe 
duty  of  the  master  to  protect  the  machinery 
In  the  first  instance.  If,  as  said  by  Mr.  Jus- 
tice Lord,  in  Roth  v.  N.  P.  L.  Co.,  18  Or.  211, 
22  Pac.  844,  "the  service  required  to  be  per- 
formed Is  dangerous,  or  rendered  so  by  rea- 
son of  the  master's  failure  to  provide  a  place 
where  the  servant  may  do  his  work  with 
safety,  but  which,  by  the  exercise  of  due 
care  and  reasonable  expense  on  tbe  part  of 
the  master,  might  have  been  made  safe,  his 
omission  would  be  a  breach  of  duty,  and  ren- 
der him  liable  for  any  injury  arising  there- 
from, unless  the  servant  has  knowledge  of, 
and  comprehends  the  nature  or  extent  of,  tbe 
risks  to  which  he  is  exposed  at  the  place  pro- 
vided, and  thereby  dispenses  with  the  per- 
formance of  tliis  duty  on  the  part  of  tbe 
master,  or  unless  the  master,  when  the  serv- 
ant is  ignorant  or  inexperienced,  points  out. 
or  gives  him  full  notice  of,  the  risks  attend- 
ing such  service  at  the  place  to  be  performed, 
and  thereby  enables  him  to  appreciate  such 
risks,  and  to  avoid  them."  There  was  no  er- 
ror in  admitting  the  testimony  complained  of. 
It  is  also  claimed  that  the  court  erred  in 
admitting  the  testimony  of  Jonas  Wester- 
man,  In  rebuttal,  that  the  conveyor  belt, 
'Which  ran  from  the  main  shaft  to  a  pulley 
near  the  celHng,  was  old  and  frayed  at  the 
edges.  This  belt  was  found,  after  the  acci- 
dent, wound  around  tbe  main  shaft  where 
the  plaintiff  was  Injured.  It  seems  to  have 
been  the  theory  of  defendant  that  plaintiff 
was  not  in  the  performance  of  his  duties  at 
the  time  of  his  injury,  but  was  in  some  way 
handling  or  playing  with  the  conveyor  belt 
which  a  short  time  before  bad  been  removed 
from  tbe  pulley  by  the  foreman  of  the  mill 
and  was  not  then  in  use,  and  that  it  had  be- 
come ^itangied  in  the  main  shaft  while  bo 
-was  holding  It,  thereby  causing  his  injury. 
It  was  to  combat  this  theory  that  plaintiff 
was  permitted  to  show  that  the  belt  was  of 


such  a  character  that  It  was  likely  to  get 
caught  and  wound  around  the  shaft  without 
human  aid. 

Defendant  requested  tbe  court  to  charge 
the  Jury  that  it  was  not  bound  to  warn  plain- 
tiff of  the  danger  of  coming  in  contact  with 
the  belts  or  machinery,  about  which  he  was 
required  to  work.  The  complaint  alleged, 
and  the  evidence  tended  to  show,  that  plain- 
tiff was  not  only  a  minor,  between  15  and  16 
years  of  age,  but  inexperienced  in  the  work 
at  which  he  was  employed.  It  was  defend- 
ant's duty,  therefore,  to  point  oat  or  give  him 
notice  of  the  danger  Incident  to  his  employ- 
ment and  the  risks  attending  the  same  (4 
Xhomp.  on  Neg.  {  4091;  20  Am.  &  Eng.  Ency. 
Law,  97),  unless  they  were  so  open  and  ap- 
parent that  one  of  his  age,  exi>erlence,  and 
capacity,  in  the  exercise  of  ordinary  care  and 
prudence,  should  know  and  appreciate  them 
to  the  same  extent  as  an  adult;  and  that  was 
a  question  for  tbe  Jury  (Avery  &  Son  v.  Meek 
[Ky.]  45  S.  W.  355). 

And,  finally,  it  is  contended  that  the  court 
erred  in  overruling  defendant's  motion  for  a 
nonsuit  and  in  refusing  to  direct  a  verdict  on 
tbe  theory  that  the  dangers  attending  plain- 
tiff's employment  were  open  and  obvious,  and 
he  was  bound  as  a  matter  of  law  to  know 
and  appreciate  them.  But,  as  we  have  said, 
plaintiff  was  not  only  a  minor,  but  an  Inex- 
perienced workman,  and  therefore  It  was  a 
question  for  the  Jury  whether  the  dangers 
were  open  and  obvious  to  a  person  of  his  age 
and  experience.  Bowers  v.  Star  Logrging  Co., 
41  Or.  301,  68  Pac.  510;  Dubiver  v.  City  Ry. 
Co.,  44  Or.  227,  74  Pac.  915,  75  Pac.  693;  Mc- 
Donald V.  O'Reilly,  45  Or.  589,  78  Pac.  753; 
Mundbenke  v.  Oregon  City  Mfg.  Co.,  47  Or. 
127,  81  Pac.  977,  1  L.  B.  A.  (N.  S.)  278;  Foley 
V.  California  Horseshoe  Co.,  115  Cal.  184,  47 
Pac.  42,  50  Am.  St.  Rep.  87;  Jenson  v.  "Will 
&  Finch  Co.  (CaL  Sup.)  89  Pac.  113. 

Finding  no  error  in  the  record,  Judgment 
is  affirmed. 
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in  Cal.  S34 

VALENTE  et  al.  ▼.   SIERRA  BY.  CO.  OF 
CAUPORNIA.    (Sac.   1,474.) 

(Supreme  Conit  of  California.    July  22,  1907.) 

1-  Casbiebs  —  Death  of  Pabsbhge^-Colu- 

BIOS— NlGUeBHCB— iMBTRtJCnnONe. 

In  an  action  for  death  of  a  passenger  on 
a  railroad  train  by  a  collision,  an  instruction 
that  the  burden  of  showing  that  the  collision 
occurred  by  no  fault  of  defendant,  and  from 
Bome  inevitable  casualty  or  unavoidable  acci- 
dent or  cause  beyond  the  power  of  human  care 
or  foresight  to  prevent,  was  on  the  defendant, 
merely  required  the  carrier  to  comply  with 
Civ.  Code,  f  2100,  providing  that  carriers  shall 
use  the  ntmost  care  and  diligence  for  the  safe 
carriage  of  passengers,  and  was  not  objection- 
able as  requiring  too  high  a  degree  of  care. 

2.  Saui— BuBDGN  or  Fboof. 

In  an  action  against  a  carrier  for  death 
of  a  passenger  in  a  collision,  the  court  charged 
that  the  bnrden  was  on  the  carrier  to  show  that 
the  oollisiaik  occurred  without  its  fault,  and 
from  inevitable  casualty  or  unavoidable  acci- 
dent, etc.,  and  that  it  must  establish  by  a  pre- 
ponderance of  the  evidence  that  the  collision 
resulted  from  audi  unavoidable  accident,  etc. 
Seld  erroneous,  as  relieving  plaintiSs  from  the 
burden  of  establishing  their  allegation  of  neg- 
ligence in  the  first  instance,  the  court  having 
nowhere  instructed  that  the  burden  was  on 
plaintiffs  to  establish  the  truth  of  their  allega- 
tion of  negligence  by  a  preponderance  of  the 
evidence. 
8.  bvidehok-judiciai,  notici— eixpkctanct 

Tabi.es. 

Courts  take  judicial  notice  of  the  standard 
mortality  tables. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  IMg. 
vol.  20,  Evidence,  S  17.] 

4.  Same  —  AtrrHENTicixr  —  Pboof  —  Dis- 

CBETION, 

The  admission  of  mortality  tables  without 
preliminary  proof  of  authenticity  and  relia- 
bility is  within  the  discretion  of  the  court. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  S{  17,  362.] 

5.  Death— Exfegtarot    of    Benetioiabies-' 

EVIDBNCB. 

In  an  action  for  death,  it  was  not  error  for 
the  court  to  admit  evidence  of  the  life  expectan- 
cy of  the  beneficiaries  as  shown  by  a  mor- 
tality table;  the  jury  being  instructed  that  no 
recovery  could  be  had  in  any  event  for  a  period 
longer  than  the  probable  term  of  decedent's  life. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  {  84.] 

6.  Cabbiebs  —  Death   of   PAasENOEB  —  Cabb 

ReQDIBEI) — IKSTRUCTIONS. 

In  an  action  for  the  death  of  a  passenger, 
an  instruction  that  railroad  companies  engaged 
in  transporting  passengers  for  hire  are  bound 
to  use  the  best  precautions  in  practical  use  to 
secure  the  safety  of  passengers  was  objection- 
able: such  carriers  being  only  required  to  use 
the  best  precautions  in  "Icnown''  practical  use. 

Department  1.  Appeal  from  Superior 
Court,  Tuolumne  County;  L,  W.  Fulkertb, 
Judge. 

Action  by  Frank  Valente  and  others  against 
the  Sierra  Railway  Company  of  California. 
From  a  judgment  in  favor  of  plaintiffs,  and 
from  an  order  denying  defendant's  motioa  for 
a  new  trial,  it  appeals.    Berersed. 
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J.  C.  Campbell,  S.  D.  Woods,  and  P.  W. 
Street,  for  appellant  Niool  &  Orr,  F.  P.  Otis, 
and  J.  F.  Roon^,  for  reapoodsBtB. 

ANGELIiOTTI,  J.  On  June  25,  1904,  a 
collision  occurred  on  the  railroad  of  defendant 
corporation,  between  a  passenger  train  and  a 
work  train,  in  which  Marie  Valente,  a  pas- 
senger on  the  passenger  train,  was  killed. 
This  Is  an  action  by  her  surviving  husband 
and  children  for  the  damages  resulting  to 
them  from  her  death,  due.  It  Is  claimed,  to 
the  negligence  of  defendant  The  trial  was 
by  jury,  and  a  verdict  for  $12,000  damages 
was  given.  The  defendant  appeals  from  the 
judgment  entered  thereon,  and  from  an  order 
denying  Its  motion  for  a  new  trial. 

The  complaint  alleged  the  happening  of  the 
collision  and  the  death  of  Mrs.  Valente  re- 
sulting therefrom.  These  all^ations  were 
admitted  by  defendant  In  its  answer.  The 
complaint  further  alleged  "that  said  colli- 
sion was  caused  by  and  resulted  from  the 
carelessness  and  negligence  of  said  defendant, 
and  its  servants  and  agents,  in  the  manage- 
ment and  operation  of  its  said  train,  and  the 
death  of  said  Marie  Valente  was  caused  by 
and  resulted  from  the  said  carelessness  and 
negligence  of  said  defendant  and  Its  servants 
and  agents,  in  the  management  and  oi)era- 
tion  of  its  said  train."  These  allegations 
were  denied  by  the  answer,  which  fmrther 
alleged  as  follows:  "On  the  contrary,  said 
defendant  alleges  that  said  collision  and 
the  death  of  said  Marie  Valente  therefrom 
was  and  were  caused  by  and  resulted  from 
Inevitable  accident,  without  any  fault  or  neg- 
ligence on  the  part  of  the  said  defendant,  or 
of  its  servants  or  agents,  in  any  way  whatso- 
ever." Upon  the  trial  evidence  was  Intro- 
duced by  the  defendant  to  meet  the  prima 
facie  case  of  negligence  made  by  the  show- 
ing of  the  accident  The  collision  occurred 
on  a  very  heavy  grade,  the  work  train,  con- 
sisting of  an  engine,  and  oil  car  about  half 
filled  with  oil,  and  several  flat  cars,  going 
down  this  grade  and  running  into  the  rear 
of  the  passenger  train.  There  was  evidence 
tending  to  show  that  the  work  train  was 
properly  equipped,  and  In  flrst-class  order, 
and  that  the  train  hands  carefully  managed 
the  same,  and  that  the  accident  was  due  to 
the  fact  that  the  oil  car  bad  sprang  a  leak, 
allowing  oil  therefrom  to  drip  upon  tlie 
rails,  with  the  result  that  the  train  could 
not  be  stopped.  It  Is  not  Intimated  by  plain- 
tiff that  the  evidence  would  not  have  sup- 
ported a  conclusion  by  the  jury  that  the  de- 
fendant was  free  from  negligence.  Under 
these  circumstances  the  trial  court  after  in- 
structing the  jury  that,  by  reason  of  the  ad- 
mlHSlon  as  to  the  collision  and  the  death  of 
Mrs.  Valente  therefrom,  a  presumption  arose 
ttiat  the  accident  resulted  from  defendant's 
negligence,  and  that,  in  order  to  rebut  such 
presumption,  defendant  must  show  that  the 
collision  resulted  from  some  Inevitable  cas- 
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ualty  or  unavoidable  accident,  or  from  some 
cause  which  human  care  and  foresight  could 
not  have  prevented,  Instructed  the  jury  as 
follows:  "The  burden  of  showing  that  the 
collision  occurred  by  no  fault  of  the  defend- 
ant and  from  some  Inevitable  casualty  or 
unavoidable  accident  or  cause  beyond  the 
power  of  human  care  or  foresight  to  prevent 
Is  on  the  defendant.  In  order  to  absolve  it- 
self from  liaiUity  from  any  loss  which  may 
appear  from  the  evidence  to  have  been  occa- 
tlonei  by  »ftoh  collision,  it  must  establish  by 
a  preponderance  of  the  evidence  that  such 
collision  was  caused  by  or  resulted  from  some 
inevitable  casualty  or  unavoidable  accident 
or  cause  beyond  human  care  or  foresight  to 
prevent."  The  court  nowhere  instructed  or 
intimated  to  the  Jury  that,  upon  the  whole 
case,  the  burden  was  upon  the  plaintiffs  to 
establish  the  truth  of  their  allegation  of  neg- 
ligence by  a  preponderance  of  evidence. 

Complaint  is  made  that  these  instructions 
(barged  defendant  with  a  degree  of  care  en- 
tirely unwarranted.  This  matter  was  very 
fnlly  considered  by  this  court  in  the  recent 
case  of  Kline  v.  Santa  Barbara,  etc.,  By. 
Co.,  00  Pac.  125,  and  decided  against  the 
contention  of  defendant.  It  was  shown  lu 
the  opinion  that,  as  to  the  particular  mat- 
ter under  discussion,  it  was  thoroughly  es- 
tablished by  our  decisions  that  the  language 
of  such  Instructions  was  "the  equivalent  and 
no  more  than  the  equivalent  of  the  rule"  en- 
acted in  section  2100  of  the  Civil  Code,  re- 
quiring a  carrier  of  passengers  to  use  the 
"utmost  care  and  diligence  for  their  safe 
carriage,"  and  was  a  correct  statement  of 
the  rule  of  law  applicable  in  such  cases.  The 
criticism  that  the  words  "beyond  the  power 
of  human  care  or  foresight  to  prevent"  and 
"cause  beyond  human  care  or  foresight  to 
prevent"  might  be  construed  as  meaning  that, 
although  the  carrier  had  used  the  utmost 
care  and  diligence,  be  would  still  be  liable 
If,  after  the  accident.  It  appeared  that  It 
could  have  been  avoided  by  a  precaution 
which  a  very  cautious  person,  not  knowing 
that  the  accident  was  about  to  occur,  would 
not  have  taken,  was  also  made  in  that  case. 
The  court  there,  recognizing  the  true  rule  to 
be  that  the  question  as  to  whether  the  car- 
rier has  exercised  the  proper  care  and  dili- 
gence Is  to  be  determined  in  view  of  the  facts 
and  circumstances  which  existed  prior  to  the 
accident,  declared,  in  reply  to  this  objection: 
"It  cannot  be  error,  therefore,  for  a  trial 
court,  in  submitting  a  case  of  this  kind  to 
the  jury,  to  state  the  rule  in  its  approved 
form,  and,  if  counsel  have  reason  to  fear  that 
the  Jury  may  understand  the  rule  so  ex- 
pressed as  requiring  more  than  the  utmost 
caution  of  very  cautious  persons,  in  view  of 
the  circumstances  known  or  imputed  to  the 
knowledge  of  the  carrier  before  the  accident, 
they  have  the  right  to  propose  an  Instruc- 
tion embodying  the  proper  qualifications." 

We  can,  however,  find  no  valid  answer  to 


another  objection  made  by  defendant  to  the 
portion  of  these  instructions  that  we  have 
Italicized.  By  it  the  Jury  was  clearly  In- 
structed that  the  defendant  must  show  by 
a  preponderance  of  evidence  that  it  was  not 
negligent,  or,  In  other  words,  that  it  used 
the  utmost  care  and  diligence,  in  order  to 
avoid  a  recovery  of  the  damasks  resulting 
to  plaintiffs  from  the  death  of  Mrs.  Valente. 
This  also  was  the  plain  effect  of  all  the  in- 
structions taken  together.  Such  is  not  the 
law. 

In  any  action  for  damages  resulting  from 
negligence.  It  Is  essential  to  the  statement  of 
a  cause  of  action  that  negligence  on  the  part 
of  the  defendant  be  alleged,  and,  if  the  al- 
legation be  denied,  it  must  be  proved  by  the 
plaintiff  by  a  preponderance  of  the  evidence. 
The  aflarmatlve  of  such  an  issue  is  primarily 
upon  the  plaintiff.  This  Is  elementary  law, 
and,  of  course,  It  Is  not  disputed  by  learned 
counsel  for  plaintiffs.  Their  contention  In 
support  of  such  Instruction  rests  upon  the 
well-settled  doctrine,  stated  in  Shearman 
&  Bedfleld  on  Negligence,  {  69,  as  follows: 
"When  a  thing  which  causes  injury  Is  shown 
to  be  under  the  management  of  the  defend- 
ant, and  the  accident  is  such  as  In  the  or- 
dinary course  of  things  does  not  happen.  If 
those  who  have  the  management  use  proper 
care,  It  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendant,  that 
the  accident  arose  from  a  want  of  care."  In 
accord  with  this  doctrine.  It  Is  the  rule  In 
this  state  that,  when  such  an  accident  is 
shown  by  the  plaintiff,  or  admitted  by  the 
pleadings,  for  there  can  be  no  difference  in 
effect  between  the  establishment  of  the  fact 
by  evidence  on  the  trial  and  the  admission  of 
that  fact  by  the  pleadings,  a  prima  facie  case 
of  negligence  on  the  part  of  the  defendant  Is 
made,  which  Is  sufficient  to  call  upon  the  de- 
fendant to  show  the  ezerdse  of  the  requisite 
care,  and  thus  offset  the  presumption  of  neg- 
ligence arising  from  the  happening  of  the 
accident.  This  presumption,  however.  Is  sim- 
ply evidence  in  the  case,  having  no  great- 
er or  different  effect  than  the  evidence  of 
witnesses  showing  negligence  would  have, 
and  in  no  degree  changes  the  rule  as  to  the 
burden  of  proof,  in  the  strict  sense  of  that 
phrase,  viz.,  the  burden  of  producing  a  pre- 
ponderance of  evidence.  That  burden  does 
not  shift  from  side  to  side  In  the  trial  of  a 
case,  but  constantly  remains  with  the  party 
having  the  affirmative  of  the  issue,  who.  In 
an  action  for  damages  for  negligence,  is  the 
plaintiff.  Instructions  declaring  that,  when 
such  an  accident  is  shown,  the  "burden  of 
showing"  want  of  negligence  is  on  the  de- 
fendant, do  not  mean,  according  to  the  de- 
cisions of  this  state,  that  the  defendant  is 
compelled  to  show  want  of  negligence  by  a 
preponderance  of  evidence.  The  term  "bur- 
den of  showing"  or  "burden  of  proof,"  used 
in  that  connection,  signifies  simply  the  bur- 
den of  meeting  the  prima  fade  case  made  by 
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the  plaintiff.  This  is  the  only  tbe(»7  iq)on 
which  Bnch  Instructions  can  be  held  to  be 
free  from  error,  unless  we  are  to  hold  that 
the  well-settled  rule  as  to  the  burden  of  proof 
being  on  the  party  who  has  the  affirmative 
of  the  Issue  has  no  application  in  the  one 
case  of  an  action  for  damages  for  negligence, 
where  the  damage  results  from  an  accident 
to  a  thing  under  the  management  of  the  de- 
fendant, and  the  accident  is  such  as  in  the 
ordinary  course  of  tilings  does  not  happen 
If  those  who  have  the  management  use  prop- 
er care.  It  is  eminently  proper  to  hold  that 
such  a  showing  affords  presumptive  evidence 
of  negligence,  but  it  would  be  Illogical  and 
contrary  to  our  well-establlsed  practice  to 
hold  that  any  kind  of  an  evidentiary  showing 
made  by  the  party  holding  the  affirmative  of 
an  issue  In  support  of  his  claim,  however 
strong  such  showing  may  be,  throws  upon 
the  other  party  the  burden  of  doing  anything 
more  than  producing  evidence  enough  to  offset 
the  effect  of  the  plaintiff's  showing.  When  a 
defendant  has  made  such  a  showing  as  to 
the  exercise  of  the  care  required  of  him  by 
the  law  as  to  leave  the  evidence  upon  the  Is- 
sue of  negligence  in  such  condition  that  the 
Jury  cannot  conclude  that  the  negligence  has 
been  satisfactorily  shown,  he  has  met  the  re- 
quirements of  the  law,  and  the  verdict  must 
be  against  the  plaintiff.  The  rule  In  this  re- 
gard is  no  different  in  the  case  of  a  carrier 
of  passengers  from  the  rule  applicable  to  de- 
fendants of  whom  a  lesser  degree  of  care  Is 
required.  The  only  difference  between  these 
classes  of  defendants  Is  as  to  the  amount  of 
care  required;  the  carrier  of  passengers  be- 
ing guilty  of  negligence  as  to  a  passenger  if 
he  fails  to  use  the  "utmost  care  and  dili- 
gence." 

The  rule,  as  stated  by  us,  Is  fully  recog- 
nized and  established  by  our  decisions.  The 
case  of  Scott  v.  Wood,  81  Cal.  398,  22  Pac. 
871,  was  an  action  upon  a  contract,  but.  In 
view  of  an  instruction  to  the  jury  to  the 
effect  that  the  defendant  was  required  to 
have  a  preponderance  of  testimony  upon  a 
certain  issue,  owing  to  a  presumption  of  evi- 
dence following  a  showing  made  by  the  plain- 
tiff, which  instruction  was  held  erroneous,  It 
Is  directly  In  point.  It  is  pointed  out  in  the 
opinion  that  the  term  "burden  of  proof"  Is 
used  in  different  senses,  sometimes  being 
used  to  signify  the  burden  of  making  or 
meeting  a  prima  facie  case,  and  sometimes 
the  burden  of  producing  a  preponderance  of 
evidence,  and  It  was  shown  that,  where  It  Is 
used  in  the  former  sense,  It  means  no  more 
than  that  It  Is  incumbent  on  the  party  against 
whom  the  prima  facie  case  has  been  made  to 
make  such  a  showing  that  upon  the  whole 
case  there  Is  not  a  preponderance  of  evidence 
in  favor  of  plalntlfTs  allegation  of  negligence. 
In  Kahn  v.  Trlest-Kosenberg  Cap  Co.,  139 
Cal.  340,  73  Pac.  164,  a  case  where  the  acci- 
dent, which  was  admitted,  made  a  prima 


facie  case  of  negligence,  It  was  beld  that  in* 

structlons  to  the  effect  that  the  burden  to 
prove  lack  of  care  and  to  prove  negligence  is 
on  the  plaintiff  throughout  the  case,  and  that 
plaintiff  must  show  the  same  by  a  prepond- 
erance of  evidence,  were  correct  statements 
of  the  law,  and  not  in  conflict  with  the  other 
Instruction  as  to  the  effect  of  the  admission 
as  to  the  happening  of  the  accident.  It  was 
said  that  the  contention  of  the  defendant  was 
founded  upon  a  failure  to  perceive  the  effect 
of  the  presumption  as  evidence.  The  court 
further  said:  "This  presumption  is  itself 
evidence  in  the  case,  and  it  does  not  change 
the  rule  as  to  the  burden  of  proof.  It  la 
merely  the  evidence  by  which  the  plaintiffs 
undertook  to  establish  the  fact  which  they 
were  bound  to  prove.  It  still  remained  the 
law  that,  upon  the  whole  evidence,  the  plain- 
tiffs must  have  the  preponderance  in  order 
to  succeed."  In  Cody  v.  Market  St  Ry.  Oo, 
148  Cal.  90,  82  Pac.  666,  a  passengw  canler 
case,  it  was  held  that  an  Instroction  to  the 
effect  that  the  presumption  of  negligence 
arising  from  proof  of  the  accident  and  con- 
sequent injury  threw  upon  the  carrier  the 
burden  of  showing  want  of  negligence  did 
not  require  the  carrier  to  show  want  of  neg- 
ligence by  a  preponderance  of  evidence,  but 
only  to  make  such  showing  "as  will  leave  the 
Jury,  with  all  the  evidence  before  it,  unsatis- 
fied as  to  whether  there  was  negligence  on  de- 
fendant's part"  It  was  also  there  declared 
that,  in  such  a  case,  it  was  necessary  for  the 
plaintiff  to  prove  negligence  by  a  preponder- 
ance of  evidence.  -  In  Patterson  v.  S.  F.  & 
S.  M.,  etc.,  Co.,  147  Cal.  178,  81  Pac.  531, 
also  a  passenger  carrier  case,  the  questions 
here  involved  were  exhaustively  discussed. 
It  was  held  that  Instructions  to  the  effect 
that,  on  the  issue  of  uegligeuce  the  plaintiff 
has  the  affirmative  of  the  issue  and  must 
prove  such  negligence  by  a  preponderance  of 
evidence,  and  that  any  presumption  arising 
from  the  accident  need  not  be  overcome  by 
a  preponderance  of  evidence,  and  that  if  the 
railroad  company  introduce  "sufficient  evi- 
dence simply  to  balance  such  presumption 
without  overcoming  it  by  a  preponderance  of 
evidence,  the  presumption  is  overcome,"  were 
correct  See,  also,  Kay  ▼.  Metropolitan,  etc., 
Co.,  163  N.  Y.  447,  57  N.  B.  751 

The  cases  cited  by  learned  counsel  for 
plaintiffs  contain  nothing  opposed  to  the 
views  we  have  stated,  with  the  single  excep- 
tion of  the  case  of  Bush  v.  Barnett  96  Cal. 
202,  31  Pac.  2,  a  department  case.  Here  the 
court  upheld  an  instruction  that  the  proof  of 
plaintiff  that  she  had  been  Injured  "would 
cast  upon  the  defendant  the  burden  of  prov- 
ing that  the  Injury  was  occasioned  by  inevit- 
able casualty,  or  by  some  other  cause  which 
human  care  and  foresight  could  not  prevent" 
This  instruction,  as  we  have  seen,  was  cor- 
rect and  did  not  throw  upon  defendant  the 
necessity  of  proving  want  of  negligence  by  a 
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preponderance  of  evidence.  The  court  in  dls- 
cnsslng  It,  bowever,  said  that  tlie  defense 
tliat  the  injury  resulted  from  some  unavoid- 
able accident,  or  from  some  cause  beyond  the 
power  of  human  care  or  foresight  to  prevent, 
was  an  afitonative  one,  which  the  rule  as  to 
the  burden  of  proof  requires  him  to  establish 
by  a  preponderance  of  evidence,  as  In  any  oth- 
er affirmative  defense.  This  statement  was  er- 
roneous, and  in  conflict  with  every  decision  of 
this  court  on  the  subj  ect  Other  cases  cited  are 
those  where  the  defense  was  clearPy  and  strict- 
ly an  affirmative  defense,  and  it  was  held  sim- 
ply that  the  burden  is  on  the  defendant  to 
prove  new  matter  alleged  as  an  affirmative 
defense,  which,  of  course,  is  the  law.  Here 
there  was  not  and  could  not  he  any  affirma- 
tive defense  on  the  Issue  of  negligence.  Neg- 
ligence on  the  part  of  defendant  was  alleged, 
as  it  had  to  be  in  order  that  a  cause  of  action 
be  stated.  If  plaintiff  had  alleged  simply  the 
collision  and  consequent  death  of  Mrs.  Va- 
lente,  without  any  allegation  of  negligence, 
there  would  be  no  claim  that  the  complaint 
was  sufficient.  Defendant  simply  denied  the 
allegation  of  negligence.  What  it  said  In  ad- 
dition as  to  inevitable  accident,  etc.,  was 
merely  supplemental  to  the  denial  and  super- 
fluous, and  in  no  degree  impaired  the  effect 
of  the  denial.  It  was  not  the  statement  of  an 
affirmative  defense.  We  cannot  say  as  a 
matter  of  law  that  this  instruction  was  not 
prejudicial  to  defendant  It  follows  that  the 
judgment  and  order  must  be  reversed  on  ac- 
count thereof. 

Several  other  points  are  made  for  a  rever- 
sal, but  they  require  very  little  notice  for  the 
purposes  of  a  new  trial. 

The  question  as  to  the  admission  of  a  table 
of  life  expectancy  without  preliminary  proof 
as  to  its  authenticity  and  reliability  appears 
to  be  dedded  against  defendant's  contention 
by  the  case  of  Keast  v.  Santa  Ysabel,  etc., 
Co.,  136  Cal.  256,  259,  68  Paa  771,  where  It  is 
held  that  the  court  may  admit  any  table  sat- 
isfactory to  It,  requiring  or  not  requiring  pre- 
liminary proof,  depending  upon  whether  of 
its  own  knowledge  it  is  satisfied,  or  whether 
It  desires  evidence  to  satisfy  itself,  of  the  au- 
thenticity of  the  table.  This  ruling  Is,  of 
course,  found.ed  upon  the  theory  that  the 
courts  take  judicial  notice  of  the  standard 
tables.  20  Am.  &  Bug.  Ency.  of  Law  (2d 
Ed.)  p.  886.    We  can  see  no  Injurious  effect  in 


the  admission  of  evidence  as  to  the  life  ex- 
pectancy of  tlie  beneflciariea  as  shown  by 
such  a  table,  provided  the  jury  Is  clearly  in- 
structed that  it  cannot,  in  any  event,  award 
damages  to  any  one  for  any  period  extend- 
ing beyond  the  probable  t«-m  of  the  life  of 
the  deceased.  As  damages  cannot  be  award- 
ed any  particular  l)eneiiciary  for  any  period 
extending  beyond  such  beneficiary's  life,  it  is 
proper  that  such  beneficiary  should  be  al- 
lowed to  show  that  his  expectancy  of  life  is 
as  great  as  that  of  the  deceased,  just  as  the 
defendant,  on  the  other  hand,  would  be  al- 
lowed to  show  that  the  life  expectancy  of  the 
beneficiary  Is  less  than  that  of  the  deceased. 
See  Redfleld  v.  Oakland,  etc.,  Co.,  110  CaL 
277,  287,  42  Pac.  822. 

The  instruction  that  "Railroad  companies 
engaged  in  the  transportation  of  passengers 
for  reward  ere  bound  to  use  the  best  pre- 
cautions, in  practical  use,  to  secure  the 
safety  of  their  passengers,"  Is  perhaps  too 
broad  a  statement  as  an  abstract  proposi- 
tion. The  rule  as  stated  in  Xreadwell  v. 
Whittler,  80  Cal.  693,  22  Pac.  266,  5  L.  R. 
A.  498,  13  Am.  St  R^.  175,  cited  by  plain- 
tiffs, is  that  such  companies  are  bound  to  use 
the  best  precautions  In  known  practical  use. 
This  does  not  mean  that  such  use  must,  in 
fact  have  been  known  to  a  particular  de- 
fendant but  simply  that  it  must  have  been 
such  that  it  would  have  been  known  to  any 
company  exercising  the  utmost  care  and 
diligence  In  keeping  abreast  with  modern  im- 
provement In  the  matter  of  such  precautions. 
We  can  conceive  of  cases  where  a  precaution 
may  have  been  In  practical  use  to  such  a 
limited  extent  that  It  would  not  have  become 
known  as  an  improvement  to  those  exercising 
the  utmost  care  and  diligence  in  this  behalf, 
and  In  such  cases  the  Instruction  would  be 
erroneous.  Under  the  evidence  given  upon 
the  trial,  this  was  not  such  a  case,  and  the 
instruction  was  therefore  not  prejudicially 
erroneous.  We  have  considered  it  necessary 
to  point  out  the  error  therein  solely  for  the 
purpose  of  a  new  trial.  In  view  of  the  possi- 
bility that  on  such  a  new  trial  the  matter 
may  be  material. 

We  find  no  other  matter  requiring  discus- 
sion. 

The  judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concur:    SHAW,  3.;  SLOSS,  3. 
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DAVIS    V.    DAVIS.    (Sac.    1,404.) 

(Supreme  Court  of  California.    July  23,  190T.) 

Divorce— Adulteby— Evidence. 

Kvidence  in  an  action  for  diTorce  held  suf- 
ficient to  sustain  a  finding  of  adultery. 

[Ed,  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  S§  411-441.] 

Department  2.  Appeal  from  Superior 
Court,  Placer  County;  J.  E.  Prewett,  Jud«e. 

Action  by  Carrie  Davis  against  Sam  Davis. 
Judgment  for  plaintiff.  Defendant  appeals. 
Atlirmed. 

L.  L.  Chamberlain,  for  appellant.  A.  K. 
Robinson,  for  respondent 

McFARLAND,  J.  This  is  an  action  for  a 
divorce  brought  by  the  wife  against  the  hus- 
band upon  the  ground  of  the  latter's  adultery 
■with  a  woman  named  Myrtle  Hall.  Defend- 
ant In  bis  answer  denies  the  adultery;  but 
the  court  found  as  a  fact  that  It  was  com- 
mitted as  alleged  in  the  complaint,  and  ren- 
dered an  Interlocutory  jud^ent  declaring 
plaintiff  entitled  to  a  divorce.  From  the 
Judgment,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  defendant  appeals. 

The  main  contention  made  by  the  appel- 
lant, and  the  only  one  calling  for  special  no- 
tice. Is  that  the  evidence  was  insufficient  to 
support  the  finding  of  the  court  of  the  fact 
of  adultery;  but  this  contention  is  not  main- 
tainable. There  was  sufficient  evidence  to 
support  the  finding.  For  instance.  It  was 
proven  without  any  conflict  of  evidence  that 
at  and  about  the  time  of  the  alleged  adul- 
tery Myrtle  Hall  was  a  public  prostitute; 
that  she  and  defendant  were  socially  very 
friendly  and  Intimate;  that  part  of  the  time 
appellant  was  confined  in  the  county  Jail 
charged  with  a  certain  crime  and  during  that 
time  Myrtle  Hall  visited  him  frequently  at 
the  Jail,  and  took  him  meals  and  delicacies; 
that  afterwards  he  "was  released  from  cus- 
tody on  ball,  and  then  he  and  said  woman 
were  together  frequently  on  the  street,  and 
frequently  took  their  meals  together  at  a 
certain  restaurant.  liMrthermore,  Myrtle  Hall 
lived  in  a  "little  house  opiMslte  the  house 
known  as  The  Palace,'  upon  a  certain  street 
in  the  city  of  Auburn;  and  there  was  tes- 
timony that  he. visited  her  in  the  said  bouse 
at  least  twice.  In  the  face  of  the  foregoing 
facts  and  testimony  there  Is  no  ground  for 
holding  here  that  there  was  not  substantial 
evidence  to  warrant  the  trial  court  In  finding 
the  fact  of  adultery.  We  cannot  say  that  the 
finding  was  not  in  accordance  with  the 
weight  of  probabilities.  It  Is  true  that  appel- 
lant and  the  woman  Hall  testified  that  ap- 
pellant did  not  go  Into  the  latter's  house,  al- 
though they  admit  that  he  went  to  the  house 
and  conversed  with  her  at  the  door;  but  this 
only  made  a  conflict  of  evidence  which  left 
with  the  court  the  power  and  duty  to  de- 


termine where  the  truth  was.  Counsel  for 
appellant  says  that  the  woman  Hall  was  a 
witness  for  appellant  In  the  matter  of  the 
criminal  prosecution  that  was  hanging  over 
him  and  that  this  accounted  for  the  apparent 
Intimate  relations  between  her  and  appellant; 
but  It  Is  to  be  presumed  that  the  court  con- 
sidered this  circumstance  and  gave  It  what- 
ever weight  it  was  entitled  to.  No  doubt,  the 
court,  in  weighing  the  probabilities,  attached 
much  Importance  to  the  fact  that  she  was  a 
woman  of  unchaste  character  and  conduct. 

There  are  two  or  three  exceptions  to  rul- 
ings made  by  the  court  on  the  admissibility 
of  evidence;  but,  In  the  first  place,  we  see 
no  error  In  any  of  these  rulings,  and,  in  the 
second  place,  they  do  not  Involve  matters  of 
Importance  enough  to  Justify  a  reversal,  even 
If  erroneous. 

The  judgment  and  order  appealed  from  are 
afilrinod. 

We  concur:    HEXSHAW,  J.;  LORIQAN,  J. 


ERICKSON  V  HOCHBRUNE. 
(Supreme  Court  of  Washington.    Aug.  27,  1907.) 

1.  Appeal  —  Findings  —  Review  —  Con- 

FLiCTiNO  Evidence. 

A  finding  by  th«  court  on  conflicting  evi- 
dence will  not  be  set  aside  on  appeal. 

[E<d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |§  3935-3937.] 

Z  WoBK  ARD  Labob— Acceptance  of  Sebt* 

ICES. 

Plaintiff,  who  was  doing  a  large  amount  of 
grnding,  needed  dirt,  which  he  removed  from 
defendant's  lot  in  grading  the  same,  without 
any_  contract  with  defendant.  It  had  been 
plaintiff's  custom  to  obtain  written  contracts 
for  grading,  and  he  attempted  to  obtain  one 
from  defendant,  but  failed  to  secure  It.  De- 
fendant notified  plaintiff  on  several  occasions, 
and  twice  in  the  presence  of  witnesses  after 
the  grading  was  nearly  completed,  to  cease  tres- 
pa.ssmg  on  bis  lot,  but  plaintiff  continued  and 
completed  the  work.  Held,  that  defendant  was 
not  estopped  to  deny  that  the  grading  was 
done  with  bis  acquiescence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50.  Work  and  I^bor,  {  3.] 

.ippeal  from  Superior  Court,  King  County ; 
Arthur  E.  Griffin,  Judge. 

Action  by  C.  J.  ErickSon  against  Ferdinand 
Hochbrune.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Afilrmed. 

Shauk  &  Smith,  for  appellant  Kerr  & 
McCord,  for  respondent 


PER  CURIAM.  Action  by  C.  J.  Erlckson, 
plaintiff,  against  Ferdinand  Hochbrune,  to 
foreclose  a  lien  on  lot  7,  block  44,  A.  A.  Den- 
ny's addition  to  the  city  of  Seattle.  The 
plaintiff  alleges  that,  under  an  oral  contract 
he  i)erformed  work  and  labor  of  the  value 
of  $],74.">.26  In  grading  the  lot  by  removing 
dirt   therefrom,  that  uo  payment  Lad  been 
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made  therefor,  and  that  he  had,  by  filing 
notice,  perfected  a  lien  on  the  lot.  The  de- 
fendant, after  admitting  his  ownership  of 
the  lot,  denied  all  other  allegations  of  tho 
complaint  The  trial  court  found  that  the 
plaintiff,  without  authority,  and  against  de- 
fendant's consent,  entered  upon  the  lot  and 
removed  dirt  therefrom;  that  the  defendant 
frequently  warned  him  to  keep  off;  that  the 
defendant  never  entered  Into  any  contract  for 
the  removal  of  any  dirt;  and  that  plaintiff 
was  a  trespasser.  From  a  judgment  in  favor 
of  the  defendant,  the  plaintiff  has  appealed. 

The  only  question  on  this  api)eal  is  wheth- 
er the  findings  are  sustained  by  the  evidence. 
Although  some  conflict  exists,  we  are  un- 
able to  conclude  from  all  the  evidence  that 
the  findings  are  not  sustained.  As  the  pre- 
ponderance of  the  evidence  seems  to  be  with 
the  defendant,  we  caimot  disturb  the  findings 
made  by  the  trial  Judge,  who  saw  the  witness- 
es and  was  in  a  position  to  determine  their 
credibility. 

The  appellant  contends  that  even  though  It 
be  conceded  that  the  respondent  did  notify 
him  to  keep  away  from  the  lot,  and  cease 
work  thereon,  such  notice  was  not  given  un- 
til after  three-fourths  of  the  grading  had 
been  done,  that  respondent  bad  theretofore 
knowingly  permitted  him  to  almost  complete 
the  work,  and  that  he  should  now  be  estopped 
from  denying  an  implied  contract  for  the 
work  or  his  obligation  to  pay.  Were  api)el- 
lant's  statement  in  this  regard  clearly  sus- 
tained by  the  preponderance  of  the  evidence, 
his  contention  would  not  be  without  merit 
While  it  Is  true  that  the  respondent  on  two 
occasions  in  the  presence  of  witnesses  notified 
appellant  to  keep  away  from  the  lot  and 
cease  work,  after  a  large  percentage  of  the 
grading  had  been  done,  the  testimony  of  the 
respondent  shows  that  he  himself  at  other  and 
previous  times  had  given  like  notices  to  ap- 
pellant There  is  evidence  which,  although 
rather  Indefinite,  tends  to  show  that  appel- 
lant, who  was  doing  large  amounts  of  grad- 
ing on  the  streets,  and  other  property  abut- 
ting respondent's  lot,  needed  the  dirt  being 
removed,  which  he  was  selling  to  third  par- 
ties. It  also  appears  that,  while  it  was  his 
custom  to  obtain  written  contracts  for  grad- 
ing done  by  him,  he  had  failed  to  secure  any 


written  contract  from  respondent,  although 
he  had  attempted  to  do  so.  Taking  all  sur- 
rounding circumstances  into  consideration, 
and  having  due  regard  to  the  weight  of  the 
evidence,  we  are  unable  to  find  any  estoppel 
against  the  defendant  or  that  the  trial  court 
erred  in  the  findings  made. 
The  Judgment  is  affirmed. 


(73Kan.41S) 

J.  B.  EHRSAM  &  SONS  MFG.  CO.  v.  JACK- 
MAN. 

(Supreme  Court  of  Kansas.    Jan.  Term,  1906.) 

Petition  for  rehearing  denied. 

For  former  opinion,  see  85  Pac.  559. 

BURCH,  J.  In  a  petition  for  a  rehearing, 
it  Is  suggested  that  the  first  paragraph  of  the 
syllabus  is  broad  enough  to  indicate  an  ap- 
I>rovaI  of  the  third  conclusion  of  law  made 
by  the  trial  court  The  syllabus  is,  of  course, 
based  upon  the  situation  of  the  parties  dis- 
closed by  the  record,  and  so  considered  can 
scarcely  be  misinterpreted;  but  to  relieve  the 
apprehension  of  counsel,  it  may  be  said  the 
court  did  not  feel  that  It  was  called  upon 
to  determine  the  correctness  of  the  conclu- 
sion referred  to. 

The  parties  have  not  acted  under  the  con- 
tract. The  contract  provides  for  a  test  run 
of  the  mill,  to  be  made  with  wheat  of  a 
specified  quality.  The  plaintiff  has  not  In- 
sisted that  the  defendant  furnish  wheat  of 
contract  quality  for  a  test  The  defendant 
has  not  arranged  for  a  test  with  wheat  of 
that  quality.  No  test  of  the  character  pre- 
scribed by  the  contract  has  been  made.  The 
defendant  has  not  waived  a  test  according  to 
the  contract  Therefore  the  defendant's  ob- 
ligation has  not  been  matured,  as  the  con- 
tract requires. 

The  fourth  conclusion  of  law  made  by  the 
trial  court  is  correct  as  applied  to  the  test 
run  which  the  contract  contemplates. 

Manifestly  the  court  must  here  take  leave 
of  the  controversy.  Further  discussion  of 
the  grading  of  wheat  in  the  vicinity  of  the 
mill  in  1903  would  be  bootless ;  and  the  peti- 
tion for  a  rehearing  is  denied.  All  the  Jus- 
tices concurring. 
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SCOTT  T.  WHITE  et  al. 
(Supreme  Court  of  Orexon.    Aug.  20,  1907.) 

1.  Tbcsts— Resulting  Trusts— Evidence. 

In  a  suit  to  enforre  an  alloRPd  resulting 
trust  in  certain  land,  evidence  held  insufficient  to 
HUHtain  a  finding  that  plaintiff  and  defendant 
\\'.  purchased  the  land  jointly,  under  an  agrne- 
ment  that  the  artual  cost  of  the  land  was  $7,0()0 
and  that  plaintiff  should  be  entitled  to  a  cer- 
tain portion  of  the  entire  tract  on  that  basis, 
but  to  require  a  finding  that  defendants,  acting 
as  real  estate  brokers,  sold  so  much  of  tne  land 
as  plaintiff  desired  in  a  sinRle  tract  on  a  basis 
of  $7,000  for  the  entire  tract,  and  themselves 
took  the  balance  of  the  tract  in  detached  por- 
tions under  their  option  to  purchase  the  entire 
tract  for  $5,000. 

2.  Joint  Adventures— Accounting. 

Plaintiff  and  defendant,  W.,  who  was  a 
member  of  a  firm  of  real  estate  brokers  havinx 
an  option  to  purchase  a  tract  of  land  for  $5,U0O, 
contracted  to  buy  the  land  on  a  basis  of  $7,000, 
ander  an  agreement  providing  that  if  plaintiff 
and  defendant  W'.,  within  60  days  after  the  pay- 
ment of  the  earnest  money,  paid  the  balance  of 
$6350,  the  owner's  agent  agreed  to  convey  the 
land,  etc.  Held,  that  such  agreement  bound  W. 
and  plaintiff  to  pay  the  owner  $7,000  for  the 
land,  and  hence  the  fact  that  W.  thereafter  avoid- 
ed fulfilling  his  part  of  the  obligation  by  exer- 
cising an  option  held  by  his  firm  did  not  create  a 
iiabiltty  on  W.'s  part  to  account  to  plaintiff  for 
the  amount  saved. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; H.  K.  Hanua,  Judge. 

Suit  by  WilliBm  Scott  against  John  F. 
White  and  another.  From  a  decree  in  favor 
of  plaintiff,  defendants  appeal.    Reversed. 

This  Is  a  snlt  to  Impress  upon  certain  lands 
held  by  defendants  a  resulting  trust,  arising 
out  of  an  alleged  Joint  purchase  by  plaintiff 
and  defendants  of  a  larger  tract,  of  which 
the  land  In  question  was  a  part.  It  Is  al- 
leged. In  substance,  that  about  March  15. 
190.3,  defendants  proposed  to  plaintiff  that 
they  Jointly  purchase  of  A.  L.  Dickinson 
2,105.82  acres  of  land  In  Jackson  county  and 
that  defendants  entered  Into  such  an  agree- 
ment with  plaintiff;  that  defendants  con- 
cluded the  negotiations  for  the  purchase  of 
the  land,  and  falsely  and  fraudulently  rep- 
resented to  plaintiff  that  the  purchase  price 
thereof  was  $7,000,  whereas  they  paid  but 
$5,000,  of  which  amount  plaintiff  furnished 
$4,542  and  defendants  $458;  that,  after  the 
purchase  was  made,  plaintiff  and  defendants 
partitioned  the  land  between  themselves,  the 
former  receiving  1,305.82  and  the  latter  740 
acres;  that  plaintiff,  relying  upon  the  rep- 
resentations of  defendants  that  the  purchase 
price  of  the  premises  was  $7,000,  conveyed 
to  defendants  740  acres  of  laud  as  their 
share,  and  defendant  White  conveyed  to 
plaintiff  1,365.82  acres  as  his  share,  defend- 
ants representing  to  plaintiff  that  such  divi- 
sion was  In  proportion  to  the  respective 
amounts  which  each  bad  contributed  to  the 
purchase  thereof;  but  It  Is  alleged  that  de- 
fendants contributed  only  $4.'58.  The  prayer 
is  that  defendants  account  to  plaintiff  for 


547  of  the  740  acres  conveyed  by  blm  to 
White;  that  plaintiff  be  decreed  the  owner 
In  fee  of  tliat  amount  of  the  land,  and  that' 
defendant  White  be  decreed  plaintiff's  trustee 
thereof;  and  that  plaintiff  have  Judgment 
against  defendants  for  his  share  of  the  pro- 
ceeds of  any  of  the  land  sold  by  them  since- 
the  making  of  the  partition.  The  defendants 
by  general  denial  traversed  the  complaint,  ex- 
cept as  thereinafter  alleged.  The  further  aver- 
ments are,  in  substance,  that  defendants 
were  and  are  partners  engaged  In  a  real 
estate  business  at  Medford,  Jackson  county; 
that  at  and  for  a  long  time  prior  to  March 
15,  IOCS,  they  had  an  option  for  the  purchase 
of  the  property  described  In  the  complaint 
at  the  price  of  $5,000;  that  on  that  date  it 
was  agreed  between  plaintiff  and  defend- 
ants that  plaintiff  should  purchase,  under 
defendants'  option,  as  much  of  all  of  the 
property  as  he  might  thereafter  desire  and 
be  able  to  pay  for,  upon  a  basis  per  acreage 
of  $7,000  for  the  entire  tract;  that  defend- 
ants would  purchase  tlie  rest  of  the  property 
lit  their  own  price,  and  pay  all  commissions 
and  expenses  necessary  for  the  carrying  out 
of  the  deal;  that  prior  to  the  agreement 
plaintiff  had  exaniine<l  the  property,  and  at 
the  time  was  willing  to  purchase  as  much  of 
the  tract  as  he  might  be  able  to  pay  for 
upon  a  basis  of  $7,000  for  the  entire  tract, 
and  that  defendants  agreed  that  they  would 
cause  to  be  conveyed  to  plaintiff  by  the  own- 
er as  much  of  the  land,  at  the  rate  herein 
specified,  as  he  would  pay  for,  and  that  the 
defendants  would  take  the  balance  imdcr  the 
terms  of  their  option;  tliat.  tn  accordance 
with  the  terms  of  the  contract,  defendant 
caused  the  owner  to  convey  all  of  the  land 
to  plaintiff  and  defendant  White;  that  White 
assisted  i>Iaintiff  to  procure  the  amount  of 
money  necessary  to  pay  for  his  portion  of 
the  land;  and  that  after  the  conveyance  of 
the  property  to  them  Jointly,  they  partitioned 
it  in  the  proportion  stated  In  the  complaint. 
By  his  reply  plaintiff  denies  each  afBrmatlve 
allegation  In  the  answer,  "except  such  there- 
of as  are  not  In  controversion  of  plaintiff's 
complaint  herein,  and  except  the  allegation 
thereof  that  defendant  White  assisted  plain- 
tiff In  obtaining  money,"  etc.  The  cause 
having  been  tried  before  the  court,  findings 
were  made  In  favor  of  plaintiff,  on  which  a 
decree  was  entered,  decreeing  plaintiff  to 
be  the  owner  in  fee  of  547  of  the  740  acres 
deeded  by  him  to  defendant  AVhIte,  and  that 
the  latter  hold  the  same  in  trust  for  plain- 
tiff. Judgment  was  al.so  awarded  plaintiff 
against  the  defendants  for  $1,182.72  as  his 
share  of  the  proceeds  from  the  sale  of  200 
acres  of  the  disputed  land  made  by  White 
before  the  commencement  of  this  suit. 
From  this  decree  and  Judgment,  defendant? 
appeal. 


A.  E.  Roames.  for  appellants, 
tlugly,  for  respondent. 
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SLATER,  C.  (after  stating  the  tacts).  It 
does  not  appear  by  any  express  averment  o( 
the  complaint  what  were  the  terms  of  the 
agreement,  if  any,  between  i)Inlntiff  and  de- 
fendants, under  which  plaintiff  claims  they 
Jointly  bought  the  property.  Whether  they 
were  to  contribute  equally  towards  the  pur- 
chase price,  and  share  in  the  same  proportion 
the  advantages  of  the  purchase,  or  whether 
one  should  contribute  more  than  the  other,  and 
a  different  division  of  the  fruits  of  the  trans- 
action be  made,  is  not  alleged;  but  there  Is 
the  bare  allegation  that  they  agreed  to 
Jointly  purchase  a  tract  of  land.  But  from 
his  subsequent  averments  It  seems  to  have 
been  assumed  by  the  pleader  that  the  plain- 
tiff was  to  have  an  equal  advantage  with 
defendants,  and  that  there  was  to  be  a  di- 
vision In  proportion  to  the  amounts  con- 
tributed by  each  toward  the  purchase  price 
of  the  land.  Hence  it  is  alleged,  in  effect, 
that  defendants.  In  mailing  the  partition, 
broke  their  agreement  and  by  fraud  and  de- 
ceit have  obtained  an  unfair  advantage  over 
plaintiff  and  deprived  him  of  bis  propor- 
tionate share  of  the  laud.  Assuming  that 
such  was  the  Issue  framed  by  the  plead- 
ings, we  are  of  the  opinion  that  the  plaintiff 
has  not  sustained  that  issue  by  that  pre- 
ponderance of  clear  and  satisfactory  proof 
as  a  court  of  equity  always  requires  to  es- 
tablish fraud  upon  another.  Plaintiff  not 
only  has  the  burden  of  proof  of  the  issue, 
but  the  charge  must  be  proved  by  clear  and 
satisfactory  evidence.  In  such  a  case  the 
degree  of  proof  required  Is,  perhaps,  en- 
hanced by  the  reason  of  the  latitude  allowed 
In  admitting  evidence  to  prove  fraud.  Free- 
man V.  Topkls,  1  Marv.  (Del.)  174.  40  Atl. 
948.  "A  party,  therefore,  relying  upon  the 
establishment  of  a  cause  of  action  or  a  right 
to  a  remedy  against  another,  based  upon  the 
alleged  commission  of  a  fraud  by  such  per- 
son, must  show  affirmatively  facts  and  cir- 
cumstances necessarily  tending  to  establish 
a  probability  of  guilt  In  order  to  maintain 
his  claim.  When  evidence  Is  capable  of  an 
Interpretation  which  makes  it  equally  as 
consistent  with  the  Innocence  of  the  accused 
party  as  with  that  of  his  guilt,  the  meaning 
must  be  ascribed  to  It  which  accords  with 
his  innocence  rather  than  that  which  Im- 
putes to  him  a  criminal  Intent."  Morris  t. 
Talcott,  96  N.  Y.  100. 

Plaintiff  has  endeavored  to  bring  himself 
within  the  case  of  Kroll  v.  Coach,  45  Or. 
459,  78  Pac.  397,  80  Pac.  800,  where  It  was 
held  that  a  person  having  exclusive  informa- 
tion relative  to  a  proposed  purchase,  offering 
others  an  opportunity  to  take  an  interest  and 
share  the  anticipated  advantages  on  equal 
teiTns  with  him.  Is  bound  to  act  with  entire 
truthfulness  and  pood  faith  toward  them  In 
the  matter,  and  If  he  derives  a  personal  gain 
by  deceiving  thorn  be  is  accountable  as  a 
truslcc  fx  ni;ili'liiio.  on  the  U'^'nl  tlioory  that 
such  pc-r.-iou   tlieroby  a.>!sumes  a  relation  of 


trust  and  confidence  towards  the  Intending 
purchasers.  Opposed  to  this  theory  is  the 
contention  that  the  parties  were  dealing  with 
each  other  at  arm's  length  and  as  strangers 
to  any  fiduciary  relation.  In  that  case  neither 
of  the  parties  were  In  the  business  of  real 
estate  agents,  but  they  were  seeking  to  Joint- 
ly buy  from  another  for  their  own  advan- 
tage. The  facts  of  this  case  are  that  early 
In  the  year  1003  plaintiff  qame  to  the  town 
of  Medford,  seeking  a  new  home,  and  wishing 
to  invest  in  timber  lands.  He  there  became 
acquainted  with  defendants,  who  were  part- 
ners in  a  real  estate  business,  and  to  whom 
he  disclosed  his  Intentions.  They  had  shown 
htm  different  pieces  of  property  which  they 
had  for  sale  as  agents  for  others;  but,  none 
of  these  suiting  plaintiff,  they  suggested  to 
him  the  Donegan  tract,  which  they  had  for 
sale,  comprising  2,105.82  acres,  and  consist- 
ing of  four  separate  tracts  situate  in  the 
same  vicinity.  This  land  belonged  to  one 
Dickinson,  a  nonresident  of  Oregon,  who  had 
come  Into  the  ownership  of  It  by  foreclosure 
of  a  mortgage,  and  thereafter  had  employed 
Geo.  W.  Hazen,  of  Portland,  as  his  agent  to 
sell  the  land,  as  well  as  A.  E.  Reams,  an  at- 
torney, of  Medford,  who  had  foreclosed  the 
mortgage,  and,  since  bidding  it  In  for  plain- 
tiff, bad  had  Immediate  charge  of  the  land, 
had  been  renting  It,  collecting  rents,  paying 
taxes  thereon,  and  endeavoring  to  find  a  pur- 
chaser In  conjunction  with  Ilazen.  In  Feb- 
ruary, 1903,  they  had  offered  the  place  through 
defendants  as  agents  for  10,000;  but,  failing 
to  get  a  sale  at  that  price.  Roams  gave  to 
defendants  the  privilege  of  buying  or  selling 
the  tract  as  an  entirety  at  the  price  of  $5,000. 
Plaintiff  testifies  that  at  the  inception  of  his 
dealing  with  defendants  they  told  him  they 
could  sell  him  this  tract  at  $4  per  acre  and 
make  a  good  commission,  that  defendant 
White  took  him  to  view  the  land  with  the 
object  of  making  a  sale,  and  that  after  having 
looked  it  over  White  asked  him  what  he 
thought  of  It,  to  which  he  replied:  "It  looks 
cheap  at  $4  per  acre,  and  If  I  had  the  money 
I  believe  I  would  buy  it."  And  then  White 
said:  "That  is  our  fix.  If  we  bad  the  money, 
we  would  buy  it  ourselves."  Up  to  this 
point  plaintiff  confesses  that  he  was  dealing 
with  defendants  at  arm's  length,  that  he  knew 
they  were  real  estate  agents,  and  were  acting 
as  agents  for  others,  and  that  they  were  ex- 
pecting a  profit  or  commission  out  of  this 
land  by  procuring  a  purchaser  for  the  whole 
of  It;  and  hence  at  that  time  no  relatlon.ship 
of  trust  or  confidence  could  have  existed  be- 
tween them.  But  at  this  point  plaintiff  claims 
that  defendants  voluntarily  ubaudoued  the 
IMsltion  they  occupied  of  dealing  with  him  at 
arm's  length,  and,  surrendering  all  claims 
for  commission  or  profits,  thoy  took  him  Into 
their  confidence.  It  is  manifest  that  to  es- 
tnblisii  such  a  case  the  evidence  sliould  be 
clear  and  convincing. 
Plaintiff    further    testified:     That    White 
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then  proposed  to  him:  "What  la  the  matter 
with  our  buying  It  together?"  To  which  plain- 
tiff replied:  "My  money  Is  pretty  well  tied 
up  back  East.  I  don't  know  as  I  can."  That 
White  then  said:  "If  you  want  to  go  in  with 
us,  we  will  let  you  in  on  the  ground  floor. 
We  won't  charpe  you  any  commission."  That 
plaintiff  then  asked,  "What  will  be  the  pur- 
chase price,  then?"  to  which  White  replied, 
"!?7.000  for  the  entire  tract,"  and  to  which 
plaintiff  said,  "If  I  can  have  CO  days  to  get 
my  money,  I  will  go  in  with  you."  Plaintiff 
further  testified:  That  White  procured  60 
days'  time  by  paying  to  C.  L.  Reams,  brother 
of  A.  E.  Reams,  as  a  forfeit,  the  sum  of  $150, 
of  which  plaintiff  furnished  one-half  and  de- 
fendants one-half.  That  White  obtained  from 
C.  1.1.  Reams,  as  Dickinson's  agent,  a  receipt 
in  the  following  form:  "$150.00.  Jadison- 
Tille,  Or^on,  Mar.  19,  1903.  Received  from 
John  P.  White  and  William  Scott  the  sum  of 
one  hundred  and  fifty  dollars,  which  sum  of 
money  is  accepted  under  the  following  con- 
ditions: If  the  said  White  and  Scott  shall, 
within  a  period  of  sixty  days  from  this  date, 
time  being  the  essence  tliereof,  pay  or  cause 
to  be  paid  to  me  the  full  sum  of  $6350,  I 
agree  to  make,  execute,  and  deliver  to  them 
a  good  and  sufficient  deed  for  the  2,105-acre 
tracts  of  land,  in  Jackson  county,  Oregon, 
known  as  the  'Donegan  Tracts,'  and  now 
owned  by  me.  I  agree  that  in  ease  I  am  un- 
able, within  60  days  or  at  the  time  the  said 
fC.S.'SO  is  tendered  to  me,  to  have  the  title 
clear  and  free  from  Incumbrances,  that  I 
will  refund  the  said  swn  of  $150  to  the  said 
White  and  Scott;  but  in  case  default  should 
bo  made  in  the  tendering  of  the  snm  of  $6,850 
within  the  said  60  days  from  this  date,  time 
being  the  essence  thereof,  then  the  said  $150 
shall  belong  to  me  and  be  my  property,  and 
shall  be  considered  as  liquidated  damages  to 
me.  It  Is  understood  by  the  said  White  and 
Scott  that  the  premises  are  under  lease  to 
S.  P.  Godfrey."  That  plaintiff  then,  through 
White's  assistance,  made  arrangements  to 
borrow  from  a  local  bank  the  amount  of 
money  he  might  need.  Before  the  expira- 
tion of  the  60  days  plaintiff  and  defendants 
agreed  to  divide  the  land  between  them,  the 
former  to  take  1,365.82  acres  In  one  body,  and 
the  latter  to  take  740  acres,  which  was  In 
three  separate  and  detached  parcels.  When 
the  time  came  to  pay  for  the  land,  plaintiff 
handed  White  his  check  for  $4,467,  which, 
together  with  the  $75  initial  payment,  made 
$4,542  for  his  share  of  the  land,  at  the  rate 
of  $7,000  for  the  entire  tract;  but  defendants 
in  fact  paid  to  Hazen  at  Portland  no  more 
than  $5,000  for  the  entire  tract  In  prepara- 
tion for  the  final  conclusion  of  the  sale  C. 
L.  Reams,  through  Hazen,  had  obtained  from 
Dickinson  a  deed,  which  he  executed  on  May 
13,  1903,  conveying  the  entire  tract  to 
N.  E.  Ross,  a  stenographer  in  Hazen's  of- 
fice, for  the  express  consideration  of  $5,- 
000,    which    deed    was    placed    in    escrow 


and,  on  that  amount  being  deposited  for 
Dickinson,  N.  E.  Ross  conveyed  the  land  to 
defendant  White  and  plaintiff,  for  the  express 
consideration  of  $7,000,  when  lu  fact  nothing 
was  paid  to  N.  E.  Ross.  After  receiving  the 
title  Wliite  and  Scott  exchanged  deeds,  di- 
viding the  property  between  them  as  had  been 
previoasly  agreed  ui)on;  but  the  latter  con- 
tends that  the  division  was  made  by  him, 
under  the  belief  on  his  part,  induced  by  state- 
ments of  defendants  upon  which  he  says  he 
relied,  that  they  were  paying  $7,000  for  the 
entire  tract.  Opposed  to  this  is  the  conten- 
tion of  defendants  that  they  neither  agreed 
with  plaintiff  "to  take  him  In  on  the  ground 
floor  and  charge  him  no  commission,"  as  tes- 
tified to  by  plaintiff,  nor  represented  to  him 
that  they  were  to  pay  $7,000  for  the  land,  but 
that,  they  having  an  option  to  buy  the  land 
for  $5,000  in  the  entire  tract  and  learning 
from  plaintiff  that  he  would  not  be  able  to 
buy  and  pay  for  all  of  it  at  the  price  first 
named  by  them,  they  proposed  to  him  to  let 
him  have  as  much  of  the  land  as  he  might 
wish  and  could  pay  for  at  the  rate  of  $7,000 
for  the  entire  tract,  and  that  they  would 
take  and  pay  for  the  remainder  at  their  own 
I  terms,  under  their  option;  that  plaintiff  at 
,  first  did  not  know  how  much  of  the  land  he 
might  be  able  to  pay  for,  and  hence  the 
amount  that  he  did  finally  take  was  not  as- 
certained by  them  at  the  time  the  agreement 
was  made,  but  was  ascertained  later;  that 
when  the  division  was  made  plaintiff,  having 
his  choice,  took  what  he  wanted  and  all  he 
wanted,  leaving  to  them  the  most  undesir- 
able part  of  the  land  in  three  separate  and 
detached  pieces.  Defendants  admit  that  they 
concealed  from  plaintiff  the  fact  that  they 
paid  no  more  than  $5,000  for  the  entire  tract, 
for  they  say  they  were  not  bound  to  make  any 
disclosure  to  him  on  that  matter,  because 
they  were  not  acting  as  his  agents,  but  were 
In  fact  selling  to  him  under  their  option. 
It  thus  appears  that  the  testimony  of  the 
parties  to  the  suit  is  directly  In  conflict. 
Plaintiff  relies  for  corroboration  upon  a  series 
of  letters  which  passed  between  Ilazen  and  C. 
Ii.  Reams  relative  to  this  transaction,  which 
discloses  no  more  than  an  attempt  on  their 
part  to  conceal  the  actual  amount  to  be  paid 
by  defendants  for  the  land;  but  It  Is  not 
shown  that  what  they  did  or  said  was  done 
at  the  Instance  or  request  of  defendants,  and 
hence  their  statements  are  not  binding  upon 
defendants.  They  are  not  parties  to  this 
cause,  nor  privy  to  the  contract  with  plain- 
tiff on  which  this  suit  is  based,  and  there- 
fore their  statements  cannot  be  considered. 
The  primary  Issue  to  be  determined  here  Is: 
What  was  the  contract  between  plaintiff  and 
defendants,  on  which  their  subsequent  trans- 
actions were  based?  Did  defendants  agree 
to  take  plaintiff  in  "oa  the  ground  floor," 
as  he  says,  and  give  blm  an  equal  chance  or 
share  In  the  profits  of  the  purchase  from 
Dickinson?    Or  did  they  sell  him  as  much 
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of  the  land  as  he  could  pay  for  at  tbe  rate 
of  17,000  for  the  entire  tract?  When  this  Is- 
sue Is  settled,  the  entire  case  is  determined. 
We  And  the  plaintiff's  testimony,  with  slight, 
If  any,  corroboration,  standing  in  support  of 
bis  contention,  as  opposed  to  the  testimony 
of  both  defendants;  and  while  both  Trow- 
bridge and  White  on  the  witness  stand  deny 
plalntltTs  statements  as  to  the  terms  of  the 
contract,  and  also  affirmatively  state  their 
understanding  of  tbe  same,  the  latter  falls  to 
deny  the  defendants'  statements,  although  he 
was  called  as  a  witness  In  rebuttal.  Trow- 
bridge testified  that  he  first  made  the  arrange- 
ments with  plaintiff  for  the  sale  to  him  of  as 
much  of  the  land  as  he  might  thereafter  as- 
certain he  could  pay  for  at  the  rate  of  $7,000 
for  the  entire  tract,  and  that  White  conclud- 
ed the  transaction.  White  confirms  this  testi- 
mony; but  plaintiff,  while  he  details  h!s  con- 
versation with  White,  fails  to  deny  Trow- 
bridge's testimony  as  to  tbe  contract  made 
with  him.  It  also  appears  to  our  satisfaction 
from  the  evidence  that  In  making  the  division 
of  the  land  the  parties  did  not  act  In  conform- 
ity with  plaintiff's  theory  of  the  contract  by 
sharing  equally  In  tbe  advantages  of  tbe  pur- 
chase, but  rather  In  conformity  with  defend- 
ants' theory.  Plaintiff  had  bis  choice  of 
selection,  talking  the  larger  and  better  part 
of  tbe  land,  which  lies  in  one  compact  body 
and  bordering  upon  the  river,  distinct  ad- 
vantages for  the  surrender  of  which  defend- 
ants would  receive  no  equivalent  If  plaintifTs 
theory  was  to  prevail,  while  there  was  left 
to  defendants  as  their  portion  three  detached 
tracts  of  upland  of  Inferior  quality,  none  of 
which  bordered  on  the  river.  We  must 
therefore  conclude,  under  the  law  as  herein- 
before announced,  that  he  has  failed  to  make 
out  a  preponderance  of  the  testimony  In  his 
favor  by  clear  and  satisfactory  proof.  More- 
over, It  would  appear  that  defendants  were 
either  acting  as  agents  for  Dickinson  or  as 
purchasers  from  him,  and  In  either  event, 
from  the  terms  of  the  receipt  taken  by  White 
from  Dickinson's  agent,  they  in  fact  made 
t'.ipinsclves  liable  to  him  for  $7,000  for  the 
entire  tract;  and  If  they  In  some  manner 
liave  avoided  the  fulfillment  of  that  liability 
It  would  not  create  any  cause  of  complaint 
in  favor  of  plaintiff  against  the  defendants. 
The  decree  should  be  reversed,  and  one 
entered  here  dismissing  the  complaint. 


<50  Or.  142) 


STATE  T.  WALTON. 


(Supreme  Court  of  Oregon.    Aug.  27,  1007.) 

1.  CRtMiNAL    Law— ,\pPEAt—REC0Ri>— Plea. 

It  hfina  essmtial  to  a  conviction  of  a 
folony  that  dotondant  be  arrai;;iiod  and  plead 
or  nfusc  to  pload,  tlie  fact  of  his  pleading  or 
rofiisioR  to  plead  must  affirmatively  appear  in 
thi-   record. 

[Ed.  Note.— For  case*  in  noint.  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  {  2753.] 

2.  Sawe— Rf'ords— Amendmknt. 

While  till'  rwords  of  the  court,  as  kept  by 
the  clerk,  nijy  be  amended  to  conform  to  the 


facts.  It  must  be  presumed  that  no  record  of  tbe 
proceedings  could  be  made  other  than  as  dis- 
closed by  the  records  as  shown  by  tlie  tran- 
script on  appeal.  State  v.  Gilbert  (Or.,  unre- 
ported) quoted   with  approval. 

I'Ei.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {{  2901-2910.] 

3.  Same— PaocEDtjBE. 

The  public  has  an  Interest  in  the  trial  of 
all  persons  accused  of  a  crime,  from  which  it 
follows  that  in  proceedings  involving  the  depri- 
vation of  the  life  or  liberty  of  a  person  that 
which  the  law  makes  essential  cannot  be  dis- 
pensed with  or  affected  by  either  the  express 
or  implied  consent  of  tbe  accused. 

[Ed.  Note. — For  cases  in  point,  see  Gent  Dig. 
vol.  14,  Criminal  Law,  i§  614,  615.] 

4.  Same— Necessht    of    Abraionment    and 
Plka. 

Under  B.  &  C.  Comp.  {  1328,  providing 
that  the  arraignment  must  be  made  by  the  court 
or  by  the  clerk  or  district  attorney  under  Its 
direction,  and  consists  in  reading  the  indictment 
to  defendant,  and  delivering  him  a  copy,  and 
asking  him  whether  he  pleads  guilty  or  not 
guilty,  and  section  ].'?G4,  providing  that,  if  the 
demurrer  to  the  indictment  be  disallowed,  the 
court  must  permit  defendant,  at  his  election,  to 
plead,  which  he  must  do  forthwith,  or  at  such 
time  as  the  court  may  allow;  but,  if  he  do  not 
plead,  the  judgment  must  be  given  against  him. 
It  is  essential  to  a  conviction  of  a  felony  that 
defendant  be  arraigned  and  that  he  plead  or 
refuse  to  plead. 

[Ed.  Note.— For  cases  in  (Mint  see  Ont  Dig. 
vol.  14,  Criminal  Law,  {  612.] 

Appeal  from  Circuit  Court,  Multnomah 
(bounty;  John  B.  Cleland,  Judge. 

Charles  W.  Walton  was  convicted  under  an 
Indictment  charging  assault  and  robbery,  and 
appeals.    Reversed,  and  new  trial  ordered. 

Henry  St  Rayner,  for  appellant  O.  CL 
Moser,  Deputy  Dlst  Atty.,  for  the  State. 

KING,  C.  On  September  1,  1001,  an  in- 
formation was  filed  by  tbe  district  attorney 
against  defendant,  Chas.  W.  Walton,  char- 
ging him  with  assault  and  robbery  of  on«> 
Emmanuel  Johnson.  It  appears  from  the  rec- 
ord that  on  the  following  day  tbe  information 
was  read  to  defendant  and  a  copy  thereof 
handed  to  him,  after  which,  on  his  request 
he  was  given  two  days  in  which  to  plead.  On 
the  day  fixed  to  plead  a  demurrer  was  filed, 
which,  on  October  5tb  following,  was  over- 
ruled, succeeded  three  weeks  later  by  defend- 
ant's trial  and  conviction.  After  verdict, 
written  objections  to  the  sentence  were  filed, 
on  the  ground  that  defendant  bad  not  been 
fully  arraigned,  not  having  at  any  time  an- 
swered, nor  been  given  an  opportunity  to 
answer,  as  to  whether  be  was  guilty  or  not 
guilty,  which  were  overruled,  and  defendant 
sentenced  to  20  years'  imprisonment 

It  Is  immaterial  whether  the  motion  filed 
was  Intended  as  a  motion  In  arrest  of  judg- 
ment, or  an  objection  to  further  j)roceeillngs, 
as  Its  contents  are  sufficient  to  call  the  court's 
attention  to  the  alleged  irregularity  in  the 
trial,  and  to  constitute  an  objection  to  the 
Imposition  of  the  sentence  pronounced.  We 
are  then  confronted  with  the  question  as  to 
whether  the  entry  of  a  plea  on  behalf  of  the 
defendant  is  essential  to  the  trial  of  one  ac- 
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cased  of  felony.  Defendant  made  no  objec- 
tion to  the  irregularity  complained  of  until 
after  verdict,  nor  does  it  affirmatively  ap- 
pear that  an  entry  of  a  plea  would  bare 
aftected  the  result,  or  ttmt  defendant  was 
In  any  manner  prejudiced  by  tbe  oversight. 
The  record  not  only  fails  to  disclose  that 
any  plea  was  entered,  but  it  appears  from  af- 
fidavits in  tbe  record  that  be  was  not  asked 
whether  be  desired  to  enter  a  plea  of  guilty 
or  not  guilty,  and  that  at  no  time  during 
tbe  trial  did  defendant  refuse  to  plead.  It 
to  urged  by  counsel  for  tbe  state,  and  held 
by  the  learned  court  below,  that  such  plea 
Is  not  essential  where  no  objections  are  made 
thereto  during  tbe  trial,  and  tbat  the  alleged 
error  is  of  no  avail  to  defendant  unless  It 
appears  from  the  record  that  he  lost  some 
rights  by  reason  of  a  plea  not  having  been 
entered.  B.  &  C.  C!oui.p.  {  1328.  indicates 
what  shall  constitute  an  arraignment,  and 
Is  as  follows;  "The  arraignment  must  be 
made  by  the  court,  or  by  tbe  clerk  or  the  dis- 
trict attorney  under  its  direction,  and  con- 
sists In  reading  the  indictment  to  the  defend- 
ant, and  delivering  to  bim  a  copy  thereof  and 
tbe  Indorsements  thereon.  Including  the  list 
of  witnesses  Indorsed  on  it  or  appended  there- 
to, and  asking  him  whether  be  pleads  guilty 
or  not  guilty  to  the  Indictment"  It  appears 
from  the  record  that  all  tbe  requirements  of 
this  provision  were  complied  with,  except 
tbe  record  does  not  disclose  tbat  defendant 
was  asked  "whether  he  pleads  guilty  or  not 
guilty  to  the  Indictment"  If  essential  to  a 
conviction  of  a  felony  that  such  plea  must  be 
entered  before  proceeding  to  trial,  the  same 
rule  would  necessarily  apply  with  reference 
to  the  requirements  of  the  record  of  the  pro- 
ceedings In  this  respect,  as  under  tbe  stat- 
ute making  tbe  presence  of  tbe  defendant 
necessary  during  the  .proceedings.  Tbe  rule 
Is  settled  In  this  state  tbat  this  fact  must 
affirmatively  appear  in  tbe  record  of  the 
trial.  State  v.  Cartwrlght,  10  Or.  193;  State 
V.  Gilbert,  decided  May  14,  1883  (unreported). 
In  the  latter  case  two  Indictments  were  filed 
against  tbe  defendant,  accusing  him  of  mur- 
der. With  tbe  exception  of  the  names  of  the 
persons  alleged  to  have  been  murdered,  there 
was  no  difference  in  the  indictments.  The 
defendant  was  tried  under  both  indictments 
at  tbe  same  term,  convicted,  and  sentenced  to 
death;  but  In  tbe  Journal  entry  of  the  Judg- 
ment the  clerk  neglected  to  state  any  crime 
for  which  the  conviction  was  had,  nor  was 
there  any  record  of  the  trial  indicating  upon 
which  of  the  Indictments  the  defendant  was 
tried,  while  both  appeared  In  the  transcript 
of  tbe  Judgment  roll.  In  passing  upon  the 
record,  Mr.  Chief  Justice  Watson  says:  "It 
has  been  suggested  thut  this  court  should 
presume  that  tbe  proceedings  In  tbe  court 
below  were  regular,  and  that  the  duplicity  in 
the  record  has  occurred  through  tbe  Inadvert- 
ence or  mistake  of  the  clerk  In  making  up  tbe 
Judgment  roll,  of  wblcb  the  record  before  us 
la  simply  a  transcript    But  this  Judgment 


roll,  although  prepared  by  tbe  cletk,  Is  the 
record  of  the  court  To  It  alone  can  we  look 
to  ascertain  what  the  action  of  the  court  be- 
low was,  and  upon  it  determine  whether  any 
error  was  committed.  The  duty  of  the  clerk 
in  such  matters  is  ministerial  undoubtedly, 
and  subject  to  tbe  supervision  and  control 
of  tbe  court.  But  bis  record  is  tbe  highest 
record  of  the  Judicial  action  of  tbe  court 
It  imports  verity,  and,  until  impeached  by 
tbe  court  itself,  is  conclusive  of  tbe  matters 
to  which  it  relates.  Schirmer  t.  People,  33 
111.  276."  The  court  accordingly  held  that 
no  conditions  could  be  presumed  to  exist  oth- 
er than  as  appear  in  such  record;  tbat  the 
record  might  be  amended  to  conform  to  the 
facts  (where  no  adverse  rights  have  Interven- 
ed), but,  since  this  bad  not  been  done,  it 
would  be  presumed  that  no  record  of  such 
proceedings  could  be  made  other  than  as 
there  disclosed.  It  follows  under  the  deci- 
sions referred  to  that  it  is  unnecessary  for 
us  to  determine  whether  tbe  affidavits  in  the 
record  can  be  considered,  since  the  record 
fails  to  disclose  that  Walton  was  given  an 
opportunity  to  answer  as  to  whether  be  was 
guilty  or  not  guilty,  or  refuse  to  do  so.  His 
rights  will,  therefore,  be  determined  under 
the  record  before  us  without  reference  to  the 
affidavits,  and  It  will  accordingly  be  presum- 
ed that  no  plea  was  either  made  or  refused. 

The  Criminal  Code  of  this  state  provides; 
"If  the  demurrer  be  disallowed,  the  court 
must  permit  the  defendant,  at  bis  election,  to 
plead,  which  he  must  do  forthwith,  or  at 
such  time  as  the  court  may  allow;  but  If 
he  do  not  plead,  tbe  Judgment  must  be  given 
against  him."  B.  &  C.  Comp.  <  1364.  A  de- 
murrer was  filed  by  the  defendant,  and,  after 
it  was  overruled,  bad  he  refused  to  plead, 
this  provision  of  tbe  statute  would  require 
Judgment  to  have  been  given  against  him. 
Our  statute  (section  137."))  further  provides 
tbat  "an  issue  of  fact  arises  (1)  upon  a  plea 
of  not  guilty,  or  (2)  upon  a  plea  of  former 
conviction,  or  acquittal  of  the  same  crime" ; 
(Id.  f  1876)  tbat  "an  issue  of  law  arlse.<<  ui>- 
on  a  demurrer  to  the  indictment";  and  (Id. 
f  1377)  that  "an  issue  of  law  must  be  tried 
by  tbe  court,  and  an  Issue  of  fact  by  a  Jury, 
of  tbe  county  in  which  tbe  action  Is  triable." 

It  Is  maintained  by  counsel  for  the  state, 
and  suggested  in  tbe  decision  of  the  circuit 
court,  that,  as  a  person  charged  with  a  crime 
Is  permitted  at  his  election  to  plead  forth- 
with or  at  such  further  time  as  may  be  al- 
lowed by  the  court  if  he  does  not  so  plead. 
Judgment  must  be  entered  against  him,  and 
that  if  the  defendant  desires  to  enter  a 
plea.  It  becomes  bis  Imperative  duty  to  make 
It  manifest;  citing  People  v.  King,  28  Cal. 
20i6,  as  sustaining  that  view.  In  that  case 
the  defendant,  when  called  upon  to  plead, 
acting  on  the  advice  of  his  attorney,  refused 
to  do  so,  whereupon  the  court  ordered  a  plea 
of  not  guilty  to  be  entered,  and  impaneled  a 
Jury  before  which  he  was  tried,  resulting  In 
conviction.     The  statute  of  tbat  state,  like 
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ours,  provides  that,  In  case  a  defendant  re- 
fused to  plead.  Judgment  should  be  entered 
against  him.  Relying  on  the  theory  that 
the  trial  was  Irregular  because  sentenced  on 
the  verdict  of  a  Jury  In  place  of  sentence  by 
the  court  without  such  verdict,  the  defendant 
appealed.  On  this  question  the  court  held 
that  the  defendant  was  In  no  way  Injured, 
as  he  had  not  only  had  every  guarantee  given 
bim  by  the  statute,  but,  more  thap  that,  he 
had  been  tried  by  a  Jury,  and,  while  It  was 
the  duty  of  the  court  to  have  entered  Judg- 
ment without  a  Jury  In  the  manner  specified 
In  the  statute,  having  had  a  Jury  trial,  de- 
fendant, not  being  Injured  by  reason  there- 
of, was  In  no  position  to  complain,  in  hold- 
ing that  case  to  be  In  point  here  the  learned 
court  below  evidently  overlooked  the  fact 
that  the  defendant  In  the  case  cited  refused 
to  plead  after  being  given  an  opportunity  to 
do  so.  That  the  trial  court  and  counsel  for 
the  state  have  misapplied  the  authority  last 
considered  manifestly  appears  from  later  de- 
cisions on  the  point  In  that  state,  among 
which  la  People  v.  Corbett,  28  Cal.  328.  The 
defendant  there  was  tried  and  convicted  of 
grand  larceny.  After  being  Informed  of  the 
Indictment,  he  asked,  and  was  given,  four 
days  In  which  to  plead,  but  did  not  plead  on 
the  day  set  for  that  purpose.  Two  weeks 
later  he  was  brought  Into  court,  and  through 
his  counsel  moved  for  a  separate  trial ;  the 
Indictment  being  against  him  and  two  others. 
The  motion  was  granted,  a  Jury  Impaneled, 
witnesses  sworn  on  behalf  of  defendant,  and 
the  case  argued  to  the  Jury,  which,  after  re- 
ceiving their  charge,  returned  a  verdict  of 
gnillty.  The  court  there  states  that  there  was 
manifestly  no  arraignment,  that  the  Indict- 
ment was  not  read  to  the  defendant,  nor  a 
copy  tendered  to  him,  nor  defendant  asked 
whether  he  would  plead  guilty  or  not  guilty 
to  the  Indictment,  and  holds:  "If  the  de- 
fendant had  at  any  time  anterior  to  the  trial 
pleaded  not  guilty,  the  defects  In  the  ar- 
raignment,  or  rather  the  omission  to  arraign, 
might  have  been  cured,  on  the  ground  of 
waiver.  But  neither  the  motion  of  defend- 
ant for  a  separate  trial,  nor  the  Introduction 
of  witnesses  by  him,  nor  the  fact  that  the 
case  was  argued  on  his  behalf  to  the  Jury — 
nor  did  all  of  them  combined — cure  the  want 
of  a  plea.  There  was  not  only  no  arraign- 
ment, but  over  and  beyond  that  there  was 
no  Issue  for  the  Jury  to  try.  Not  only  did 
the  defendant  not  plead;  but.  Inasmuch  as 
the  statute  opportunity  for  pleading  was  nev- 
er extended  to  him,  he  was  never  under  any 
obligation  to  plead.  A  verdict  In  a  criminal 
case,  wlicro  there  has  been  neither  arraign- 
ment nor  'a-.\.  is  a  nullity,  and  no  valid  Judg- 
ment can  lie  rendered  thereon.  Douglnss  v. 
State,  3  Wis.  820 ;  1  Whar.  $  530.  And  so  Is 
a  verdict  rendered  upon  a  plea  put  in  l>y  the 
attorney  of  a  party  Indicted  for  a  felonious 
assault  with  Intent  to  rob.  McQuillen  v. 
State,  8  S.  &  M.  587."  Section  290  of  the 
California  Code  (St.  1851,  p.  244,  c.  2U)  quoted 


In  People  v.  King,  28  Cal.  205,  which  Is  Iden- 
tical with  B.  &  C.  Comp.  {  1364,  quoted  above, 
is  mentioned  In  People  v.  Corbett,  supra, 
concerning  which  the  court  say:  "The  act 
does  not  extend  to  the  case  of  a  verdict 
where  there  Is  a  plea  but  no  Indictment,  nor 
does  It  reach  the  case  of  a  verdict  where 
there  is  an  Indictment  but  no  plea.  Where 
either  of  the  two  are  wanting,  It  Is  as  fatal 
as  though  both  were  wanting.  The  preseni-e 
of  both  Is  essential  to  an  Issue,  and.  where 
there  Is  no  Issue,  an  oath  administered  to  the 
Jury  would  Impose  no  obligation,  nor  would 
false  swearing  on  the  part  of  witnesses 
amount  to  perjury.  That  a  trial  so  conduct- 
ed 'would  tend  to  prejudice  the  defendant  In 
respect  to  a  substantial  right'  •  •  •  Is 
too  plain  for  argument." 

It  Is  also  maintained  that  defendant  could 
not  have  been  Injured  by  not  entering  a  plea 
as  to  his  guilt  or  Innocence.  The  same  could 
In  some  Instances  be  said  of  a  person  tried 
for  a  felony  and  convicted  without  a  Jury, 
or  where,  being  represented  by  counsel,  he  Is 
tried  and  convicted  In  the  usual  manner,  but 
without  being  present  in  person.  In  State  v. 
Cartwright,  10  Or.  193,  it  Is  held,  and  Is  the 
universal  rule,  that  the  presence  of  the  de- 
fendant, when  tried  for  a  felony,  cannot  be 
waived,  and  is  essential  to  a  valid  convic- 
tion. As  stated  in  Ilopt  v.  Utah,  110  tT.  S. 
574,  579,  4  Sup.  Ct.  202,  204,  28  L.  Ed.  262 : 
"The  public  has  an  interest  in  his  life  and 
liberty.  Neither  can  be  lawfully  taken  ex- 
cept in  the  mode  prescribed  by  law.  That 
which  the  law  makes  essential  In  proceedings 
Involving  the  deprivation  of  life  or  liberty 
cannot  be  dispensed  with  or  affected  by  the 
consent  of  the  accused,  much  less  by  his 
mere  failure,  when  on  trial  and  In  custody, 
to  object  to  unauthorized  methods."  The  law 
does  not  even  permit  the  attorney  of  a  per- 
son charged  with  a  felony  to  enter  a  plea 
for  him,  but  requires  the  defendant  to  do  so 
In  pei'.son.  Even  on  the  day  set  for  that  pur- 
pose It  Is  not  customary,  nor  Is  It  expected, 
that  the  defendant  shall  arise  and  make  such 
plea  known  until  directed  by  either  the  court 
or  district  attorney.  He  would  have  no 
means  of  Itnowlng  when  the  particular  time 
of  the  day  or  hour  fixed  had  arrived  until 
bis  attention  should  be  called  to  it  In  the 
usual  manner.  The  prisoner,  as  a  rule, 
would  be  the  last  to  risk  Incurring  the  court's 
displeasure  by  rising  unsolicited  at  an  Im- 
proper moment  to  announce  he  was  ready  to 
plead.  It  Is  not,  therefore,  to  be  expected 
that  the  defendant  should  make  his  desire  In 
that  respect  manifest  until  called  upon  to  do 
so.  The  attorney  might  think  a  plea  of  guilty 
Inadvisable,  and  yet  the  defendant  himself, 
for  reasons  unknown  to  his  counsel,  may  de- 
sire to  enter  such  plea.  His  rights  in  this 
respect  are  such  that  his  attorney  can  nei- 
ther exercise  nor  waive  for  him.  The  case 
at  bar  furnishes  a  good  Illustration  of  an 
instance  where  the  public  has  an  Interest  In 
the  proper  trial  of  the  person  charged  with 
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a  crime.  Bere  we  have  a  defendant,  who, 
when  on  trial,  was  but  17  yeare  of  age,  and 
sentenced  to  20  years'  Imprisonment  in  this 
case  and  S  yeare'  additional  in  another  ease, 
here  pending.  He  was  tried  under  constitu- 
tions guaranteeing  that  no  man  shall  be  con- 
victed or  deprived  of  his  liberty  without 
due  process  of  law,  and  that  "laws  for  the 
punishment  of  crime  shall  be  founded  on  the 
principles  of  reformation,  and  not  of  vin- 
dictive Justice."  Const  art  1,  i  15.  Yet  It  is 
contended  that  he  should  remain  imprlaonad 
for  a  quarter  of  a  century  without  having 
been  convicted  in  the  manner  prescribed  by 
onr  statute.  If  Innocent  the  public  may 
need,  and  Is  entitled  to,  his  services  as  a 
citizen,  even  tboogb  be  should  desire  to 
waive  all  his  legal  rights  and  seek  Imprison- 
ment If  guilty,  not  only  the  defendant,  but 
the  public,  as  stated,  Is  entitled  to  any  re- 
duction of  sentence  or  other  benefits  that 
may  have  been  possible  by  the  defendant 
showing  a  desire  to  be  reformed,  and  throw- 
ing himself  on  the  mercy  of  the  court  with 
the  chance,  however  small  It  may  have  been, 
of  being  permitted  to  serve  a  shorter  term  as 
a  convict  and  a  longer  period  of  bis  life  as 
a  reformed  member  of  society.  In  the  first 
act  proposed  in  this  country  for  proportion- 
ing crimes  and  punishments,  prior  to  which 
(1778)  even  many  small  offenses  were  capital, 
it  was  stated  that  "the  reformation  of  of- 
fenders was  an  object  worthy  of  the  atten- 
tion of  the  law,  and  that  extermination  in- 
stead of  reforming  the  accused  weakened  the 
state  by  cutting  off  so  many  who,  if  reform- 
ed, might  be  restored  sound  members  to  so- 
ciety, who,  even  under  a  course  of  correction, 
might  be  rendered  useful  In  various  labors 
for  the  public.  •  •  •  "  1  Jefferson's  Works 
(Ed.  of  1903)  p.  2ia 

In  EHck  V.  Wash.  Territory,  1  Wash.  T. 
138,  an  Indian  was  tried  and  convicted  of 
murder  after  the  entry  by  his  counsel  of  a 
plea  of  "not  guilty."  On  appeal  hia  failure 
to  plead  in  person  was  assigned  as  error; 
and,  In  passing  on  this  point,  the  court  make 
the  following  observation:  "Articles  6  and 
6,  amendments  to  the  Constitution  of  the 
United  States,  among  other  rights  secured  to 
the  accused,  declare  'the  accused  shall  enjoy 
the  right  to  be  Informed  of  the  nature  and 
cause  of  the  accusation'  against  him;  and. 
however  the  law  may  be  in  Inferior  crimes, 
In  capital  cases,  when  the  prisoner  Is  put  up- 
on his  trial,  this  right  cannot  be  waived  by 
the  counsel  nor  denied  by  the  court.  Nor  is 
It  an  answer  to  this  to  say  that  a  waiver  of 
arraignment  by  counsel  and  entering  a  plea 
of  not  gulKy  by  counsel  secure  to  the  prison- 
er all  the  benefits  of  an  arraignment  In  per- 
son or  a  plea  of  not  guilty  entered  by  prisoner 
In  person,  and  that  thereafter  prisoner  should 
not  be  permitted  to  except  to  what  was  not  to 
bis  disadvantage  on  the  trial.  The  prisoner, 
if  guilty,  might  consider  It  to  his  Interest  to 
plead  guilty  and  put  himself  upon  the  mercy 
of  the  Jury  or  court    But  Whether  so  or  not, 


liefoK  ady  man  'shall  be  held  to  answer  f»r 
a  capital  or  otherwise  Infamous  crime,'  it  is 
alMolntely  indispensable  that  the  nature  of 
fbe  accusation  as  contained  In  the  Indictment 
should  be  made  known  to  bim,  that  he  may 
enjoy  the  privilege  of  assenting  or  dissenting, 
by  plea  of  guilty  or  not  guilty,  to  the  cbarge 
alleged."  State  v.  Stranb,  16  Wash.  Ill,  47 
Pac  227,  is  cited  as  holding  to  the  contrary 
rule,  but  that  case  is  not  in  point  and  the 
statements  there  on  the  qnestlon  here  in- 
votved  ate  mere  dicta,  for  Ue  reason  that  the 
defendant  In  that  Instance  did.  In  fact  en- 
ter a  plea,  and  the  same  was  shown  by  a 
nunc  pro  tone  «itry  of  an  order  curing  the 
defect  Numerous  cases  are  cited  in  the 
opinion  of  the  learned  court  below  and  by  the 
state  as  sustaining  reepondent's  contention, 
but  after  a  careful  examination  thereof,  we 
find  that  owing  to  the  facts  surrounding  the 
various  cases  upon  which  the  decisions  there 
hinge,  few  are  applicable  to  the  case  before 
US.  Of  the  cases  cited  the  following  appear 
to  sustain  the  position  that  the  entry  of  a 
plea  is  not  essentia)  under  all  circumstances, 
even  when  the  cbarge  is  for  a  felony:  Moore 
V.  State,  51  Ark.  130,  10  S.  W.  22;  State  v. 
Cassady,  12  Kan.  650 ;  People  v.  Bradner,  107 
N.  Y.  1.  13  N.  B.  87;  Tarver  v.  State,  95  Ga. 
222,  21  S.  E.  381 ;  State  v.  Winstrand,  37  Iowa, 
110.  The  case  of  State  ▼.  Jerry,  3  La.  Ann. 
576,  decided  in  1848,  is  probably  the  first  on 
record,  and  State  v.  Cassady,  supra  (1874)  im- 
pliedly overruled  by  subsequent  decisions  of 
that  court,  the  second  to  hold  to  this  view. 
The  decision  in  State  ▼.  Jerry,  however,  is 
not  in  harmony  with  the  subsequent  decisions 
of  that  state.  The  case  of  State  v.  Chenier, 
32  La.  Ann.  103,  makes  no  reference  to  the 
State-Jerry  Case,  but  notwithstanding  the  plea 
was  entered  after  tbe  beginning  and  before 
the  close  of  tbe  trial,  tbe  Judgment  of  the 
trial  court  was  reversed;  tbe  appellate  court 
stating:  "We  cannot  sanction  such  a  depart- 
ure from  ancient  landmarks  in  criminal  pro- 
cedure. The  prisoner  must  be  arraigned,  and 
must  plead  to  tbe  indictment  before  tbe  case 
is  set  down  for  trial  or  tried.  It  may  be  that 
in  this  particular  case  no  prejudice  was 
wrought  to  the  accused.  Still  we  think  it  un- 
safe to  sanction  such  irregularities  in  capital 
cases."  See,  also.  State  v.  Hunter,  43  La. 
Ann.  157,  8  South.  624;  State  v.  Brackin,  113 
La.  879,  37  South.  863.  It  will  be  observed 
that  the  courts  holding  to  the  rule  Invoked  by 
the  plaintiff  do  so  on  tbe  assumption  that  the 
entiy  of  a  plea  is  a  matter  of  form  and  not 
of  substance,  while  those  holding  to  the  doc- 
trine here  recognized  declare  tbe  plea  es- 
sential to  an  Issue,  without  which  there  can 
be  nothing  to  try.  The  authorities  support- 
ing the  position  urged  by  the  state,  with  but 
one  exception  (Martin  v.  Territory,  14  Okl. 
693,  78  Pac.  88),  were  filed  prior  to  the  decision 
in  Crain  v.  United  States,  162  U.  S.  625,  16 
Sup.  Ct  952,  40  L.  Ed.  1097,  In  which,  aK 
though  the  omission  of  the  plea  was  there 
raised  for  the  first  time,  the  court  fully  sna- 
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tain  the  rule  bere  Insisted  npon  by  defend- 
ant. Tbe  statute  nnder  which  the  defendant 
In  that  case  was  tried  is,  on  all  material 
points,  similar  to  the  Criminal  Code  of  this 
state.  Including,  also,  provisions  to  the  same 
purpose  as  B.  &  C.  Comp.  §!  1404,  1484,  to 
the  effect  that  any  technical  errors  and  im- 
perfections or  departure  from  the  form  or 
mode  prescribed  by  the  Code  shall  be  disre- 
garded unless  it  actually  prejudiced  or  tends 
to  tbe  prejudice  of  the  defendant  Mr.  Jus- 
tice Harlan,  speaking  for  the  court,  so  clear- 
ly states  tbe  law  on  the  subject,  and  gives 
such  cogent  reasons  for  tbe  doctrine  an- 
nounced, that  we  quote  extensively  therefrom 
as  follows:  "The  views  we  have  expressed 
would  seem  to  be  tbe  necessary  result  of  sec- 
tion 1032  of  tbe  Revised  Statutes  [U.  S. 
Corap.  St  1901,  p.  722],  which  provides: 
'When  any  person  Indicted  for  an  offense 
against  the  United  States,  whether  capital  or 
otherwise,  upon  his  arraignment  stands  mute 
or  refuses  to  plead  or  answer  thereto,  it  shall 
be  the  duty  of  the  court  to  enter  tbe  plea  of 
not  guilty  on  bis  behalf  in  the  same  manner 
as  if  he  bad  pleaded  not  guilty  thereto.  And 
when  the  party  pleads  not  gulMy,  or  such 
plea  is  entered  as  aforesaid,  the  cause  shall 
be  deemed  at  Issue,  and  shall,  without  fur- 
ther form  or  ceremony,  be  tried  by  a  jury.' 
This  statute  is  based  on  Act  April  30,  1T90,  c. 
9,  I  30,  1  Stat  119,  Act  March  3,  1825,  c. 
63,  f  14,  4  Stat  118,  and  Act  March  3,  1833, 
c.  40,  S  4,  4  Stat  777.  It  proceeds  upon  the 
established  principle  that  before  a  criminal 
trial  can  be  legally  commenced  there  must 
be  an  issue  to  try,  and  that  a  plea  by  or  for 
the  accused  is  essential  to  the  formation  of 
the  issue.  And  the  section  at)ove  quoted  re- 
quires the  entry  of  the  plea  before  tbe  trial 
commences.  Where  the  crime  charged  is  in- 
famous in  its  nature,  are  we  at  Hberty  to 
guess  that  a  plea  was  made  by  or  for  the 
accused,  and  then  guess  again  as  to  what  was 
the  nature  of  that  plea?  Neither  sound  rea- 
son nor  public  policy  justifies  any  departure 
from  settled  principles  applicable  In  criminal 
prosecutions  for  infamous  crimes.  Even  if 
there  were  a  wide  divergence  among  the  au- 
thorities upon  this  subject,  safety  lies  in  ad- 
hering to  established  modes  of  procedure  de- 
vised for  the  security  of  life  and  liberty. 
Nor  ought  the  courts,  in  their  abhorrence  of 
crime,  nor  because  of  their  anxiety  to  enforce 
the  law  against  criminals,  countenance  the 
careless  manner  in  which  the  records  of  cas- 
es involving  the  life  or  Kberty  of  an  accused 
are  often  prepared.  Before  a  court  of  last 
resort  affirms  a  judgment  of  conviction  of, 
at  least  an  infamous  crime,  it  should  appear 
affirmatively  from  the  record  that  every  step 
necessary  to  the  validity  of  the  sentence  has 
been  taken.  That  cannot  be  predicated  of 
the  record  now  before  us.  We  may  have  a 
belief  that  tbe  accused,  in  the  present  case, 
did,  in  fact,  plead  not  guilty  of  the  charges 
against  him  in  the  indictment    But  tliia  be- 


lief is  not  founded  npon  any  dear,  distinct, 
affirmative  statement  of  record,  but  npon  in- 
ference merely.  That  will  not  suffice.  We 
are  of  opinion  that  tbe  rule  requiring  tbe  rec- 
ord of  a  trial  for  an  infamous  crime  to  show 
affirmatively  that  It  was  demanded  of  tbe 
accused  to  plead  to  tbe  Indictment,  or  that 
he  did  so  plead.  Is  not  a  matter  of  form  only, 
but  of  substance  in  the  administration  of  the 
criminal  law.  Consequently  such  a  defect  In 
the  record  of  a  criminal  trial  is  not  cured  by 
section  1025  of  the  Revised  Statues  [U.  S. 
Comp.  St  1901,  p.  720],  but  involves  tbe  axOh 
stantlal  rights  of  the  accused.  It  is  tme  that 
tbe  Constitution  does  not  in  terms,  declare 
that  a  person  accused  of  crime  cannot  t>e  tri- 
ed until  It  be  demanded  of  bim  that  be  plead, 
or  unless  he  pleads,  to  the  indictment  But 
it  does  forbid  the  deprivation  of  liberty  witb- 
out  due  process  of  law;  and  due  process  of 
law  requires  that  the  accused  plead,  or  be  or- 
dered to  plead,  or.  In  a  proper  case,  that  a 
plea  of  not  guilty  be  filed  for  him,  before  bis 
trial  can  rightfully  proceed,  and  the  record 
of  his  conviction  should  show  distinctly,  and 
not  by  inference  merely,  that  every  step  in- 
volved in  due  process  of  law,  and  essential  to 
a  valid  trial,  was  taken  in  the  trial  court. 
Otherwise  the  judgment  will  be  erroneous. 
The  suggestion  that  the  trial  court  would  not 
have  stated.  In  Its  order,  that  the  jury  wa« 
sworn  to  try  and  tried  'the  issue  joined,'  un- 
less the  defendant  pleaded,  or  was  ordered 
to  plead,  to  tbe  Indictment,  cannot  be  made 
the  basis  of  judicial  action  without  endanger- 
ing the  Just  and  orderly  administration  of 
the  criminal  law.  The  present  defendant 
may  be  guilty,  and  may  deserve  the  full  pun- 
ishment imi>osed  upon  him  by  the  sentence  of 
the  trial  court  But  it  were  better  that  be 
should  escape  altogether  than  that  the  court 
should  sustain  a  judgment  of  conviction  of  an 
infamous  crime  where  the  record  does  not 
clearly  show  that  there  was  a  valid  trial."  A 
dissenting  opinion  appears  by  Mr.  Justice 
Peckliam,  who  not  only  holds  it  should  be 
presumed  a  plea  was  entered  without  that 
fact  affirmatively  appearing  in  the  record, 
but,  like  all  tbe  courts  sustaining  that  view, 
appears  to  entirely  overlook  the  fact  that  the 
statute  expressly  makes  a  plea  essential  to 
an  issue,  and  that  without  such  a  plea  it 
would  necessarily  result  in  the  conviction  of 
tbe  person  charged  with  a  crime  without  an 
issue  having  been  tried,  and  also  fails  to 
take  into  consideration  the  further  important 
feature  that  the  public  Is  interested  in  seeing 
that  a  person  Is  not  deprived  of  either  life 
or  liberty  without  a  trial  in  tlie  manner  pre- 
scribed by  law. 

The  authorities  sustaining  the  principles 
enunciated  in  Crain  v.  United  States,  supra, 
and  here  recognized,  are  numerous,  among 
which  are  4  Bl.  Comm.  pp.  322,  323,  341;  1 
Bish.  New  Cr.  Proc.  {{  733,  801:  Wharton 
Am.  Crim.  Law,  {  530 ;  CraIn  v.  United  States, 
162  U.  S.  C2o,  IG  Sup.  Ct  952,  40  L.  Ed.  1097: 
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Hopt  T.  TJnlted  States,  110  TT.  S.  579,  4  Sup. 
Ct.  202,  28  L.  Ed.  262:  Shelp  v.  United  States, 
26  C.  C.  A.  570,  81  Fed.  694;  Chllds  v.  State, 
97  Ala.  49,  12  South.  441;  Terr.  y.  Blevlns,  4 
Ariz.  68,  77  Pae.  616;  People  v.  Corbett,  28 
Cal.  328;  People  T.  Monaghan,  102  Cal.  229, 
36  Pac.  511;  Ray  ▼.  People,  6  Colo.  231;  Hos- 
klns  y.  People,  84  111.  87,  25  Am.  Kep.  433; 
Parkinson  y.  People,  135  111.  401,  25  N.  B. 
764,  10  L.  R.  A.  91;  Dansby  v.  United  States, 
2  Ind.  T.  456,  51  S.  W.  1083;  Hicks  y.  State, 
111  Ind.  402,  12  N.  E.  522;  State  y.  Baker,  57 
Kan.  541,  46  Pac.  947;  State  y.  Chenier,  32 
La.  Ann,  103;  State  y.  Hunter  and  Frank,  43 
I>a.  Ann.  157,  8  Sonth.  624;  State  y.  Brackin. 
113  La.  879,  37  South.  863;  Commonwealth  y. 
Hardy,  2  Mass.  303;  Sartorious  y.  State,  24 
Miss.  602;  Hill  y.  People,  16  Mich.  351;  Grigg 
y.  People,  31  Mich.  471;  State  y.  Vanhook,  88 
Mo.  105;  State  y.  Saunders,  53  Mo.  2.34;  Beck 
y.  United  States,  145  Fed.  625,  76  C.  O.  A. 
417;  Barker  y.  State,  54  Neb.  53,  74  N.  W. 
427;  Browning  y.  State,  54  Neb.  203,  74  N. 
"W.  631;  Hill  y.  State,  1  Terg.  (Tenn.)  76,  24 
Am.  Dec.  441;  Jefferson  y.  State,  24  Tex. 
App.  535,  7  S.  W.  244;  I>onglas8  y.  State,  3 
"Wis.  820;  People  y.  Heller  ot  al.,  2  Utah,  133; 
Davis  V.  State,  38  Wis.  487;  Ellck  y.  Terr.,  1 
Wash.  T.  13C. 

It  Is  true  that  the  statute  making  a  plea 
essential  to  an  Issue  Is  merely  declaratory  of 
the  common  law,  but  the  fact  that  It  does  so 
merely  supplements  the  reason  for  holding  to 
the  well  established  landmarks  In  this  par- 
ticular, for  It  Is  evident  from  the  embodiment 
of  this  provision  in  our  Code  that  this  re- 
quirement is  deemed  by  the  lawmaking 
bodies  of  the  country  a  wise  one,  and,  if 
wrong,  the  power  to  effect  the  change  Is,  and 
should  remain,  a  leglslatlye.  and  not  a  Judi- 
cial, function.  The  statute,  by  Its  terms,  has 
expressly  declared  the  entry  of  a  plea  to  be 
essential  to  an  issue,  and  Its  language  In  this 
respect  being  clear  and  free  from  doubt,  we 
must  recognize  its  provisions  so  long  as  in 
force. 

The  judgment  of  the  court  below  should  be 
reversed,  and  a  new  trial  ordered. 


STATE  y.  WALTON. 
(Supreme  Court  of  Oregon.    Aug.  27,  1907.) 

1.  Obihtnai,    Law— Appeai/— Pbesi'jiption— 
Pleas. 

Though,  under  B.  &  C.  Comp.  f  ].379.  a 
defendnnt  is  not  entitled  to  move  for  a  contin- 
uance till  the  case  is  at  issue  on  a  question 
of  fact,  and  such  an  issue  can  be  formed  only 
by  a  Tilea  of  not  Ruilty.  or  by  refusal  to  plead, 
it  will  not  be  presumed  from  the  fact  that  do- 
fendant  asked  for  a  continuance  that  he  had 
either  pleaded  or  refused  to  do  so. 

[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  {  2753.J 

2.  Same— Arratgsment— Waiver. 

It  Ijeing  essPDtial  to  a  conviction  of  a  felony 
that  defendant  bo  arraiKned.  he  cannot  waive 
an  arraignment   by   asking   for  a   continuance 


and   thereafter  submitting  to  ft  trial  without 
protest. 

[JEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  f  614.] 

Appeal  from  Circuit  Court,  Multn<^nmb 
County;  John  B.  Cleland,  Judge, 

Charles  W.  Walton  was  convicted  of  an 
assault  with  a  dangerous  weapon,  and  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Henry  St.  Rayner,  for  appellant.  G.  C. 
Moser,  Deputy  Dlst.  Atty.,  for  the  State. 

KINO,  C.  An  information  was  filed  Sep- 
tember 12,  1901,  against  defendant  under  B. 
&  C.  Comp.  §  1771,  charging  him  with  an  as- 
sault with  a  dangerous  weapon  by  shooting 
one  O.  Nelson,  for  which  defendant  was  tried, 
convicted,  and  sentenced  to  Imprisonment  In 
the  penitentiary  for  a  term  of  five  years. 
The  defendant  here  is  the  same  person  char- 
ged with  the  crime  of  assault  and  robbery 
of  one  Emmanuel  Johnson,  in  which  case  an 
opinion  Is  filed  at  this  time.  Both  cases  were 
tried  at  the  same  term  of  the  circuit  court, 
resulting  in  conviction  In  each  case  and  in 
appeals  to  this  court. 

The  two  cases  were  submitted  together, 
similar  errors  being  relied  upon  in  each,  con- 
sisting of  the  alleged  erroneous  order  of  the 
court  below  in  overruling  objections  made  to 
Imposing  sentence,  which  were  there  inter- 
posed on  the  ground  that  defendant  was  tried 
and  convicted  without  being  called  upon  to 
enter  a  plea  as  to  his  guilt  or  innocence.  The 
only  difference  between  the  two  proceedings, 
as  disclosed  by  the  record  thereof,  is  that  in 
this  case  the  defendant,  through  his  counsel 
in  open  court,  by  written  motion,  asked  for  a 
postponement  of  the  trial,  while  In  the  action 
charging  him  with  assault  and  robbery  no 
continuance  was  requested.  In  both  actions 
It  Is  maintained  that  defendant  was  not  in- 
jured by  his  failure  to  enter  a  plea;  but  in 
the  case  before  us  It  is  specially  Insisted  by 
the  state  that  since  under  B.  &  C.  Comp.  $ 
1379,  defendant  was  not  entitled  to  move  for 
a  continuance  until  the  case  was  at  issue  on 
a  question  of  fact,  and  as  such  issue  could 
have  been  formed  only  by  a  plea  of  not  guilty, 
or  by  refusal  to  plead  (B.  &  C.  Comp.  {  1375), 
It  will  be  presumed  that  defendant  either 
pleaded  or  refu.sed  to  do  so,  and  that,  if  such 
presumption  cannot  follow.  It  must  then  be 
held  tliat  defendant,  by  asking  a  postjrane- 
ment  of  the  trial,  and  thereafter  submitting 
to  the  proceedings  without  calling  atteutiou 
or  In  any  mauner  objecting  to  the  irregularity 
until  after  verdict,  waived  his  rights  to  be 
called  utM>n  to  enter  a  plea.  All  questions 
suggested  here,  e.xcept  as  to  the  effect  of  the 
motion  for  iMstponenient,  are  con.sidered  and 
determined  In  our  ox)inlon  filed  at  this  time 
In  State  v.  Walton,  above  adverted  to. 

That  it  cannot  be  presumed  a  pieu  was  en- 
tered by  reason  of  any  proc-cedings  noted  in 
the  record,  from  which  an  inference  to  that 
effect  may  be  drawn.  Is  clearly  settled  ad- 
versely to  the  position  maintained  by  plaintiff 
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In  the  foMowtog:  State  r.  Gilbert  (Or.)  de- 
cided May  14,  1883  (unreported);  People  v. 
Corbett,  28  Cal.  328;  Hopt  v.  People  of  Utah, 
110  U.  S.  574,  4  Sup.  Ct.  202,  28  L.  Ed.  202; 
Grain  y.  United  States,  162  U.  S.  625,  16  Sup. 
Ot.  952,  40  Zi.  Ed.  1097.  Tbe  rule  that  It 
cannot  be  held  that  a  defendant  was  legally 
conTlcted,  and  thus  be  deprived  of  his  liberty, 
by  a  mere  Inference  from  tbe  record,  and  that 
every  step  essential  to  a  trial  according  to 
law  must  afflnnatlvely  and  clearly  appear. 
Is  fully  recognized  and  Included  in  the  doc- 
trine announced  in  State  ▼.  Walton,  supra; 
and  as  to  whether  defendant,  by  asking  for  a 
continuance  and  thereafter  by  submitting  to 
trial  without  protest,  waived  the  right  to  be 
called  upon  to  plead  to  the  facts  charged 
against  him,  we  think  the  same  rule  should 
apply  as  there  announced.  ^  stated  in  Hopt 
T.  People  of  Utah,  supra:  "That  which  the 
law  makes  essential  in  proceedings  involving 
the  deprivation  of  life  or  liberty  cannot  be 
dispensed  with  or  afTeeted  by  the  consent  of 
the  accused,  much  less  by  his  mere  failure 
when  on  trial  and  in  custody  to  object  to  un- 
authorized methods." 

Even  had  defendant  intended  to  waive  his 
rights  In  this  respect,  it  must  be  remembered 
that  this  is  a  matter  in  which  the  public  has 
an  interest,  and  which  cannot  be  left  entirely 
to  the  wishes  of  the  person  on  trial.  Other- 
wise, a  defendant  might  enter  Into  a  binding 
contract  with  the  state  through  the  district 
attorney  to  go  to  the  penitentiary  for  a  cer- 
'.ain  number  of  years  in  satisfaction  of  an 
offense.  But  it  Is  too  well  settled  to  need  ci- 
tation of  authorities  that  the  public  has  such 
an  interest  In  procuring  a  trial  of  the  citizens 
of  a  state  according  to  law  as  to  preclude 
•nch  proceedings.    In  Hill  t.  People,  16  Mich. 


351,  It  was  held  that  "it  would  approximate 
such  a  position  to  bold  that  be  might  be 
bound  by  a  contract  providing  for  a  trial  be- 
fore a  court  or  Jury  unknown  to  the  Constitu- 
tion or  the  laws,  the  result  of  which  trial 
might  be  to  place  him  in  tbe  same  prison." 
In  that  case  it  was  contended  that  the  de- 
fendant by  failure  to  challenge  a  Juror  who 
was  not  a  citizen  of  the  United  States  had 
waived  his  right  to  object  to  the  proceedings 
after  verdict;  but  it  was  there  held  that  such 
waiver  should  not  be  recognized,  and  in  dis- 
cussing the  question  the  Supreme  Court  of 
Michigan  observe:  "Let  it  once  be  settled 
that  a  defendant  may  thus  waive  this  con- 
stitutional right,  and  no  one  can  foresee  tbe 
extent  of  the  evils  which  might  follow;  but 
the  whole  Judicial  history  of  the  past  must 
admonish  us  that  very  serious  evils  should  be 
apprehended,  and  that  every  step  taken  in 
that  direction  would  tend  to  Increase  the 
danger.  One  act  of  neglect  might  be  recog- 
nized as  a  walvw  in  one  case,  and  another  In 
another,  until  tbe  constitutional  safeguards 
might  be  substantially  frittered  away.  The 
only  safe  course  is  to  meet  the  danger  in 
limine,  and  prevent  tbe  first  step  In  the 
wrong  direction.  It  is  the  duty  of  courts  to 
see  that  the  constitutional  rights  of  a  defend- 
ant In  a  criminal  case  shall  not  be  violated, 
however  negligent  be  may  be  In  raising  the 
objection.  It  is  In  such  cases  emphatically 
that  consent  should  not  be  allowed  to  give 
Jurisdiction."  The  same  reasoning  there 
adopted  Is  applicable  to  the  points  inv(4ved 
here. 

For  the  reasons  given  In  State  v.  Waltcm, 
supra,  as  well  as  those  here  added,  the  Judg- 
ment of  the  court  below  should  be  reversed, 
and  a  new  trial  ordered. 
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PEOPLE  v.  BRADBUHY.    (Or.  1.877.) 

(Supreme  Court  of  California.    Aug.  14,  1907.) 

1.  Indictment   and   Infobmation  —  Convic- 
tion OF  Lesser  OFyENSE— Rape— Assault. 

Pen.  Code,  {  210,  defines  assault  to  be  an 
unlawful  attem|>t,  coupled  with  a  present  ability 
to  commit  a  violent  injury  on  the  person  of 
another.  Bcld  that,  where  defendant,  charged 
with  assault  with  intent  to  commit  rape,  was 
shown  to  be  sexually  impotent,  be  might  be  con- 
victed of  assault  on  evidence  that  his  acts  were 
such  as  to  create  a  well-founded  fear  on  the  part 
of  prosecutrix  that  he  intended  to  rape  her. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  §  58S.1 

2.  Criminal  Law— Instructions— Requested 
Charge. 

In  a  criminal  prosecution,  a  request  to 
charge  that,  If  the  Jury  believed  from  the  acts 
of  witnesses  for  the  prosecution,  etc.,  that  they, 
or  any  number  of  them,  had  pursued  a  common 
object  of  wrongfully  prosecuting  defendant  for 
any  wrongful  purpose,  and  that  such  prosecu- 
tion was  instituted,  not  with  the  belief  that  the 
defendant  was  guilty  of  any  crime,  but  in  or- 
der that  they  might  profit  from  making  such 
charge,  the  jury  should  find  defendant  not  guil- 
ty, was  properly  refused,  as  authorizing  an  ac- 
quittal if  the  jury  believed  that  "some"  of  the 
witnesses  were  actuated  by  Improper  motives, 
though  sufficient  evidence  was  given  by  other 
witnesses  to  sustain  a  conviction. 

3.  Same— Misconduct  o»  Attobnet. 

Where,  after  the  district  attorney  had  asked 
an  improper  question,  by  which  he  sought  to 
get  certain  inadmissible  facts  before  tiie  jury, 
the  court,  on  defendant's  objection,  severely 
reprimanded  him  and  instructed  the  jury  not  to 
consider  such  matter,  and  the  district  attorney 
submitted  to  the  court's  ruling  and  refrained 
from  pursuing  the  subject,  there  was  no  reversi- 
ble error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Wg. 
vol.  14,  Criminal  Law,  }  1C03.] 

In  Bank.  Appeal  from  Superior  Court, 
Marin  County ;    Thoa.  J.  Leuuon,  Judge. 

William  B.  Bradbury  was  convicted  of  as- 
sault, and  be  appeals.    Afflriued. 

James  W.  Keyes,  for  appellant.  U.  S. 
Webb,  Atty.  Gen.,  and  Thos.  P.  Boyd,  DIst. 
Atty.,  for  the  People. 

McFARLAND,  J.  This  case  was  in  the 
District  Court  of  Appeal,  First  District,  and 
an  opinion  was  there  delivered.  We  ap- 
prove and  adopt  all  of  the  following  part 
of  that  opinion: 

"The  defendant  Is  charged  In  the  Informa- 
tion herein  with  an  assault  with  Intent  to 
commit  rape.  Upon  the  trial  thereon  the 
Jury  found  him  guilty  of  an  assault,  and  he 
was  sentenced  to  pay  a  fine  of  $150.  From 
this  Judgment  be  has  appealed: 

"(1)  That  upon  the  charge  set  forth  In  the 
Information  a  conviction  of  an  assault  could 
be  had  is  not  disputed.  See  People  v.  Green, 
1  Oal.  App.  432,  82  Pac.  544.  It  is  urged, 
however,  that,  as  the  Jury  found  the  defend- 
ant was  not  guilty  of  an  attempt  to  commit 
rape,  be  could  not  be  convicted  of  an  assault, 
unless  there  was  evidence  of  some  violent 
injury  to  the  prosecuting  witness,  and  that 
the  record  falls  to  show  that  such  evidence 
was  given.  An  assault  Is  defined  (Pen.  (Jode, 
91P.-82 


i  240)  to  be  'an  unlawful  attempt,  coupled 
with  a  present  ability,  to  commit  a  violent 
injury  upon  the  person  of  another.'  The 
'violent  injury'  here  mentioned  is  not  synon- 
ymous with  'bodily  harm,'  but  Includes  any 
wrongful  act  committed  by  means  of  phy- 
sical force  against  the  person  of  another, 
even  although  only  the  feelings  of  such  per- 
son are  injured  by  the  act.  The  term  'vio- 
lence' as  used  here  Is  synonymous  with  'phy- 
sical force,'  and  in  relation  to  assaults  the 
two  terms  are  used  interchangeably.  State 
V.  Wells,  31  Conn.  212;  State  v.  Daly,  16  Or. 
241,  18  Pac.  357;  Am.  &  Eng.  Enc.  of  Law, 
'Violence.'  Mr.  Bishop  says  (2  Crim.  Law, 
St  32-34) :  The  kind  of  physical  force  Is  im- 
material; *  *  *  it  may  consist  In  the  tak- 
ing of  Indecent  liberties  with  a  woman,  or 
laying  hold  of  and  kissing  her  against  her 
will.'  There  was  testimony  before  the  jury 
to  the  effect  that  the  defendant  was  sexually 
impotent,  and  the  court  Instructed  them  that 
If  such  was  the  fact  he  would  not  be  guilty 
of  the  offense  charged  In  the  Information ; 
but  although.  In  view  of  this  fact,  the  Jury 
were  authorized  to  find  that  there  was  an 
absence  of  any  ability  on  his  part  to  commit 
rape  on  tbe  prosecuting  witness,  they  were 
not  precluded  from  finding  that  his  acts  were 
such  as  to  create  a  well-founded  fear  upon 
her  part  that  such  was  his  Intent,  and  If  so 
he  was  guilty  of  an  assault.  If  the  informa- 
tion had  charged  him  with  merely  an  as- 
sault  upon  her,  tbe  evidence  set  forth  in  tbe 
record  would  be  sufficient  to  sustain  bis  con- 
viction thereon. 

"(2)  The  court  did  not  err  In  refusing  to 
give  the  following  Instruction  asked  on  behalf 
of  the  defendant :  'If  the  Jury  believe,  from 
the  acts  of  the  parties  appearing  as  witness- 
es for  the  prosecution,  and  from  all  tbe  facts 
and  circumstances  In  the  case,  that  they,  or 
any  number  of  them,  have  pursued  a  common 
object  of-  wrongfully  prosecuting  the  defend- 
ant with  tbe  purpose  of  obtaining  money 
from  him,  or  for  ahy  other  wrongful  purpose, 
and  that  such  prosecution  was  instituted,  not 
with  the  belief  that  the  defendant  was  guilty 
of  any  crime,  but  with  the  purpose  of  wrong- 
fully charging  bim  with  such  crime,  that  they 
might  profit  from  making  such  charge,  tbe 
Jury  should  find  tbe  defendant  not  guilty.' 
A  fatal  objection  to  this  Instruction  is  that 
it  authorizes  the  Jury  to  acquit  the  defend- 
ant, if  they  believe  that  some  of  the  wit- 
nesses for  tbe  prosecution  were  actuated  by 
Illegal  motives,  notwithstanding  ample  evi- 
dence for  his  conviction  might  have  been 
given  by  other  witnesses," 

The  only  other  contention  made  by  appel- 
lant for  a  reversal  is  founded  upon  the  al- 
leged misconduct  of  the  district  attorney. 
This  alleged  misconduct  apjpears  In  the  rec- 
ord as  follows:  One  Qulgley  had  testified  as 
a  witness  for  the  prosecution,  and  defendant, 
when  presenting  his  evidence,  had  called  and 
examined  as  a  witness  one  L.  B.  Hills,  who 
testified  to  certain  statements  made  to  lilm 
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by  Qulgley  which  the  latter  bad  dented  mak- 
ing. Thereupon  on  cross-examination  the  fol- 
lowing occurred:  "h.  B.  Hills:  I  hare 
known  Mr.  Quigley  about  fire  or  six  months. 
He  told  me  that  a  hired  man  had  knocked 
Mr.  Bradbury  down.  Mr.  Boyd :  Did  he  tell 
you  why  he  knocked  him  down?  A.  No,  sir. 
Q.  Did  he  say  he  knocked  him  down  for  In- 
sulting his  wife?  Mr.  Klerulff:  It  seems  to 
me  that  that  Is  irrelevant,  Incompetent,  and 
Immaterial,  and  an  Improper  statement 
Mr.  Boyd:  I  have  the  right  to  the  conrer- 
satlon  that  occurred.  Mr.  Hosmer :  He  said 
he  did  not,  and  I  submit  that  that  Is  miscon- 
duct on  the  part  of  the  district  attorney,  and 
we  assign  it  misconduct  The  Court:  I  think 
it  is  gross  misconduct  Mr.  Boyd :  I  submit 
to  your  honor's  ruling.  The  Court:  After 
the  witness  has  stated  that  he  did  not  give 
bis  reason  for  it,  you  have  no  right  to  ask 
him  the  question  and  attempt  to  get  before 
the  Jury  something  in  that  way  that  you 
could  not  do  directly.  It  becomes  my  duty, 
gentlemen.  In  view  of  the  conduct  of  the  dis- 
trict attorney,  to  admonish  you  that  you  will 
pay  no  attention  to  anything  suggested  by 
tbat  question  or  by  that  answer.  It  is  abso- 
lutely not  In  this  case.  It  Is  beyond  your 
province,  and  the  question  should  not  have 
been  asked,  and  you  must  disregard  It  en- 
tirely." No  further  attempt  was  made  by 
the  district  attorney  to  repeat  the  question, 
or  to  ask  any  other  similar  questions.  He 
Immediately  obeyed  the  ruling  of  the  court 
Conceding  that  It  was  wrong  for  the  district 
attorney  to  ask  the  question,  there  Is  no  pre- 
cedent and  no  warrant  for  reversing  the 
Judgment  merely  for  the  asking  of  the  one 
Improper  question,  under  the  circumstances 
disclosed  by  the  record.  The  cases  where  a 
Judgment  has  been  reversed  by  this  court  for 
the  Improper  asking  of  questions  have  been 
In  some  important  respects  similar  in  char- 
acter to  the  case  of  the  People  v.  Wells,  100 
Oal.  459,  34  Pac.  1078,  where  the  district  at- 
torney persisted  In  asking  a  number  of  im- 
proper questions,  and,  although  the  court 
sustained  objections  to  these  questions.  It 
did  not  comply  with  appellant's  request  that 
the  district  attorney  be  instructed  not  to  ask 
any  more  such  questions.  In  that  case  the 
court  did  not  hold  that  the  asking  of  the  first 
Improper  question  would  have  warranted  a 
reversal,  but  says  that  It  "would  not  be,  per- 
haps, of  Itself  sufficient  ground  for  reversing 
the  Judgment"  In  the  case  at  bar  only  one 
Improper  question  was  asked.  The  district 
attorney  was  severely  reprimanded  by  the 
court  for  asking  It  and  he  made  no  attempt 
to  repeat  the  question  or  to  ask  a  similar  one, 
and  the  Jury  were  expressly  Instructed  to 
pay  no  attention  to  anything  suggested  by 
the  question.  Under  these  circumstances  we 
do  not  think  that  the  question  could  have 
been  seriously  prejudicial  to  the  appellant 
or  that  It  affords  just  ground  for  a  reversal. 
It  comes  within  the  ordinary  rule  that  the 
sustaining  of  the  objecticm  to  an  Improper 


question  is  a  sufficient  disposition  of  tbe  mat- 
ter. It  Is  only  where  a  district  attorney 
shows  a  clear  and  persistent  attempt  to  in- 
fluence a  Jury  by  wrongfully  producing  sus- 
picions and  hurtful  suggestions  through  im- 
proper questions  tbat  bis  conduct  in  tbe 
premises  becomes  such  misconduct  as  will 
warrant  a  reversal. 

The  judgment  and  order  denying  api^el- 
lanf s  motion  for  a  new  trial  are  affirmed. 

We  concur:  BEATTT,  C.  J.;  SLOSS,  J.; 
LOBIGAN,  J.;  HENSHAW,  J.;  ANGELLOT- 
TI,  J. 

SHAW,  J.  (concurring).  I  concur  In  the 
opinion  of  Justice  McPAULAND.  I  wish  to 
add,  however,  that  even  In  cases  where  a 
district  attorney  does  persistently  attempt  to 
influence  a  Jury  by  Improper  questions  calcu- 
lated to  produce  suspicions  and  hurtful  sug- 
gestions. It  is  the  duty  of  the  counsel  for  the 
defendant  to  make  timely  objection  to  the 
court  and  the  duty  of  the  court  thereupon 
to  instruct  the  jury  tbat  such  suggestions 
must  be  disregarded  and  that  such  suspicions 
must  be  rejected,  and  that  when  sucb  in- 
structions are  given  it  will  not  be  presumed 
that  the  jury  were  influenced  by  the  Improper 
conduct  objected  to,  unless  the  record  shows 
extraordinary  circumstances  tending  to  show 
that  such  Influence  existed  notwithstanding 
the  caution  of  the  court.  I  think  that  the 
language  of  the  opinions  in  some  of  tbe  pre- 
vious decisions  of  this  court  goes  too  far  In 
support  of  the  theory  that  there  Is  some  sort 
of  a  presumption  that  the  misconduct  of  a 
district  attorney  will  prevail  with  the  Jury 
and  influence  them  In  the  face  of  the  positive 
Instructions  of  the  court  that  they  must  not 
consider  the  suggestions  thus  improperly 
made.  The  presumption  should  always  be 
that  a  jury  has  obeyed  tbe  instructions  of 
the  court  and,  unless  the  contrary  Is  shown 
by  the  record,  that  presumption  should  pre- 
vail in  the  appellate  courts. 


151  Cal.  B» 
GARVEY  V.  LA  SHELLS  et  al.  (Sac.  1,465.) 
(Supreme  Court  of  California.    July  22,  1907.) 

1.  Vendor  and  Pobchaser—Contbact— Pos- 
session—Rights  OP  PUBCHASEB. 

.\n  assipnee  of  the  purchaser  of  certain 
mining  claims  in  possession  under  a  contract 
of  sale,  obligating  the  vendor  to  give  a  warranty 
deed  of  the  property  conveying  a  perfect  title 
thereto,  couid  not  retain  both  the  land  and  the 
price  until  a  title  should  be  offered,  on  the 
vendor's  failure  and  inability  to  convey  a  per- 
fect title  but  was  required  either  to  pay  the 
price  according  to  the  contract  and  receive  such 
title  as  tlie  vendor  is  able  to  give,  or  rescind 
the  contract,  restore  possession,  and  recover 
the  amount  paid,  if  any,  with  the  value  of  im- 
provements after  deducting  rental  value  of  tbe 
premises. 

2.  Same— PuRCHASB  of  Octstandino  Title, 

A  contract  for  the  sale  of  certain  mining 
claims  obligated  the  vendor  to  deliver  a  war- 
ranty deed  conveying  a  perfect  title  to  the  en-. 
tire  claims.    Xwo  months  prior  to  the  date  fixed 
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for  tbe  payment  of  tlie  price  the  purchaser** 
assignee  in  possession  discovered  an  alleged 
outstanding  title  to  an  interest  previously  own- 
ed by  the  vendor's  oo-tenant  which  such  pur- 
chaser's assignee  purchased.  Held,  that  the  pur- 
chase of  such  outstanding  title  inured  to  the 
benefit  of  the  vendor,  and  such  assignee  was 
not  entitled  thereunder  to  possession  as  a  ten- 
ant in  common  without  paying  the  contract 
price,  but  was  only  entitled  to  claim  reimburse- 
ment from  the  vendor  for  the  amount  paid  for 
such    outstanding    title,    with    Interest. 

[Bd.  Note. — For  eases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  §  391.] 

8.  TRiAi/—l8StrE»— Failure  to  FiTfD. 

Where  the  findings  are  sufficient  as  to  all 
material  issues,  a  judgment  will  not  be  reversed 
or  new  trial  granted  for  failure  to  make  find- 
ings on  certain  immaterial  issues. 

fEJd.  Kote. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  |  940.] 

4.  Same— Cross-Complaint— Waiter  op  Ob- 
jections. 

,  Where  the  issues  raised  on  the  cross-com- 
plaint and  answer  and  by  the  complaint  and 
answer  were  tried  together  by  consent,  one  of 
the  defendants  could  not  object  that  the  issues 
raised  on  the  cross-complaint  and  answer  should 
hare  been  tried  before  the  issues  raised  by  the 
complaint  and  answer. 

fM.  Note.— For  cases  in  point,  see  Cent.  Dl^. 
Tol.  2,  Appeal  and  Error,  |  12S2.] 

Department  1.  Appeal  from  Superior  Court, 
Slsklron  County ;  J.  S.  Beard.  Jud^e. 

Action  by  J.  J.  Oarrey  against  W.  S.  La 
Sbells  and  others.  From  a  judgment  In  fayor 
of  plaintiff,  and  from  an  order  denying  de- 
fendant Klamath  River  Gold  Mining  Com- 
pany a  new  trial,  it  appeals.    Affirmed. 

W.  F.  Aram  and  Cobum  &  Collier  (Lewis 
A.  Heilbron,  of  counsel),  for  appellant.    R. 

5.  Taylor  and  James  F.  Lodge,  for  respond- 
ent 

ANGELLOTTI,  J.  On  September  23,  1903, 
plaintiff  and  Luclen  Guilbert  and  P.  J.  Gar- 
Tey,  claiming  to  own  the  same,  were  in  tbe 
exciusiye  possession  of  certain  mining  ground 
known  as  the  "Garvey  Bar  Placer  Mining 
Claim,"  wliich  consisted  of  the  ground  em- 
braced in  two  locations,  one  being  designated 
the  "Garvey  Boys  Mine"  and  the  other  the 
"Last  Chance."  They  had  been  In  such  pos- 
session for  five  years,  mining  and  operating 
the  ground.  On  that  day  they  entered  into 
a  written  agreement  with  defendant  La 
Shells  whereby  they  agreed  to  sell  to  him  said 
"Garrey  Bar  Placer  Mining  Claim,"  with 
all  machinery  thereon,  for  $12,000,  payable  on 
July  12,  1004.  The  vendors  agreed  that  with- 
in 10  days  from  September  25,  1903,  they 
would  execute  "a  good  and  sufficient  deed  to 
said  property,  free  and  dear  of  all  incum- 
brances and  subject  only  to  the  title  of  the 
Central  Pacific  Railway  Company  in  and  to 
such  portion  of  said  mining  claim  as  was 
Situated  in  said  section  fifteen,  and  subject 
only  to  the  paramount  title  of  tbe  govern- 
ment of  the  United  States,  In  and  to"  the 
r^nainder  of  said  claim,  and  place  the  same 
in  the  Siskiyou  County  Bank  at  Yreka,  to 
be  by  tbe  bank  delivered  to  the  vendee  on 


the  payment  of  tbe  $12,000  to  tbe  bank  for 
the  use  of  tbe  vendors,  provided  such  pay- 
ment is  made  at  any  time  prior  to  the  close 
of  banking  hours  on  July  12,  1004.  Tbe  ven- 
dee also  agreed  to  pay  $140  interest  on  the 
purchase  price  on  November  12,  1903,  and 
$103  Interest  on  January  12,  1904.  It  was 
mutually  agreed  that  If  tbe  vendee  failed  to 
pay  such  interest,  or  failed  to  pay  the  $12,000 
by  July  12,  1904,  "this  agreement  is  to  be 
void  and  of  no  effect,  and  the  deed  which 
the  parties  of  the  first  part  have  agreed 
to  deposit  in  the  Siskiyou  County  Bank  is  to 
t>e  returned  to  them  by  said  bank."  Im- 
mediately upon  the  execution  of  this  agree- 
ment, possession  of  the  property  was  deliver- 
ed by  the  vendors  to  La  Shells,  who  accepted 
the  same  under  the  agreement  La  Shells 
continued  in  exclusive  possession,  mining  the 
property  until  April  25,  1904,  when  he  trans- 
ferred his  interest  in  the  agreement  and  the 
property  described  therein  to  the  defendant 
corporation,  the  Klamath  River  Gold  Mining 
Company.  Ever  since  such  transfer  such 
corporation  has  been  In  exclusive  possession, 
mining,  working,  and  operating  such  claim. 
Within  the  time  fixed  by  the  agreement  the 
three  vendors  deposited  in  escrow  with  the 
Siskiyou  County  Bank,  for  delivery  to  La 
Shells  upon  compliance  by  him  with  the  pro- 
visions of  the  agreement  as  to  payment  their 
grant,  bargain,  and  sale  deed  purporting  to 
convey  the  property  to  him.  Neither  La 
Shells  nor  the  corporation  ever  paid,  or,  prior 
to  answer  In  this  action,  offered  to  pay,  any 
portion  of  the  consideration  agreed  to  be  paid, 
and  none  of  the  interest  has  been  paid,  and  on 
July  13,  1904,  the  vendors,  because  of  such 
failure  to  pay  the  $12,000  or  any  part  thereof, 
withdrew  the  deed  deposited  in  escrow,  and 
demanded  of  La  Sbells  and  the  corporation 
the  possession  of  said  property.  This  de- 
mand not  having  been  complied  with,  and 
payment  having  been  refused,  and  plaintiff 
having  succeeded  to  the  Interest  of  bis  co- 
vendors,  this  action  was  Instituted  for  the 
recovery  of  the  possession  of  the  property, 
the  amended  complaint  showing  tbe  facts 
before  stated,  and  the  court  upon  sufficient 
evidence,  finding  the  facts  to  be  as  so  stated. 
Defendant  corporation,  by  its  answer,  al- 
leged that  it  acquired  La  Shells'  interest  un- 
der the  agreement  on  April  25, 1904,  and  that 
It  has  ever  since  been  in  the  exclusive  pos- 
session. It  further  alleged  that  one  Michael 
Garvey  was  one  of  the  original  locators  of 
iKith  claims  and  continued  to  own  an  undivid- 
ed Interest  therein  to  the  day  of  his  death, 
August  IT,  1897,  and  that  his  estate  continued 
to  own  such  interest  until  April  30,  1904,  on 
which  day  said  defendant  purchased  such  un- 
divided interest  from  the  estate.  Basing  its 
claim  on  such  purchase,  it  claims  to  be  the 
owner  of  such  undivided  interest  and  entitled 
to  possession  of  the  claims.  Further  alleging 
that  the  vendors  had  falsely  represented 
themselves  to  be  tbe  exclusive  owners  of  the 
property,  subject  only  to  the  claims  of  the 
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railroad  company  and  tbe  United  States  gov- 
ernment, that  the  agreement  was  entered  Into 
by  La  Shells  because  of  such  representations, 
and  that  the  estate  of  Michael  Garvey  was 
the  owner  of  an  undivided  Interest,  which 
the  vendors  had  neglected  to  obtain  and  had 
never  been  able  to  convey,  it  declared  that  It 
was  ready  and  willing  to  pay  the  plaintiff 
the  several  sums  of  money  specified  in  the 
contract  "whenever  the  said  plaintiff  can  con- 
vey to  it  a  clear  title  to  said  property  sub- 
ject only  to  the  aforesaid  interests  of  the 
said  Central  Pacific  Railway  Company  and 
to  the  paramount  title  of  the  United  States." 

By  its  cross-complaint  filed  with  the  an- 
swer, it  alleged  the  ownership  of  the  estate 
of  Michael  Garvey  as  to  such  undivided  in- 
terest, its  purchase  thereof  from  the  estate 
on  April  30,  1904,  and  its  consequent  owner- 
ship and  right  to  possession  under  said  pur- 
chase. Further  alleging  the  agreement  be- 
tween the  vendors  and  La  Shells,  and  the  as- 
signment thereof  by  La  Shells  to  it  on  April 
25,  1904,  it  alleged  that  by  such  agreement 
the  vendors  agreed  not  only  to  convey  their 
own  interest,  but  also  the  Interest  of  the  es- 
tate of  Michael  Garvey,  that  the  $12,000  spec- 
ified therein  was  the  agreed  consideration 
for  the  whole  of  said  claims,  and  that  the 
vendors  have  wholly  neglected  to  acquire  the 
said  Michael  Garvey  interest  and  convey  the 
same  under  the  agreement  It  further  alleg- 
ed that  since  acquirhig  the  La  Shells'  Inter- 
est In  the  agreement,  it  had  placed  improve- 
ments of  the  value  of  ?10,000  on  the  property. 
On  these  facts,  it  demanded  judgment  decree- 
ing that  it  is  the  owner  of  the  Michael  Gar- 
vey interest,  and  fixing  the  proportion  of  the 
whole  purchase  price  which  ought  to  be  paid 
to  the  vendors  for  the  remaining  interests, 
and  adjudging  that,  upon  the  payment  of 
such  proportion  within  a  reasonable  time,  a 
deed  be  executed  to  them  for  such  remaining 
interest  By  his  answer  to  the  cross-com- 
plaint, plaintiff,  alleging  that  the  only  agree- 
ment of  sale  between  the  parties  was  the  one 
alleged  in  the  complaint  and  admitting  that 
Michael  Garvey  was  originally  a  member  of 
the  mining  co-partnership  owning  said  claims, 
alleged  that  his  interest  had  reverted  to  his 
associates  by  reason  of  bis  failure  and  that 
of  his  representatives  to  pay  his  proportional 
iwrtion  of  money  expended  in  doing  the  as- 
sessment work  upon  the  property.  It  further 
alleged  that  neither  La  Shells  nor  appellant 
had  offered  to  carry  out  the  contract 

The  court,  after  finding  facts  in  accord 
with  the  allegations  of  the  complaint,  as  we 
have  stated  them,  found  that  due  notice  of 
forfeiture  of  the  Michael  Garvey  Interest  to 
bis  co-owners  for  failure  to  pay  bis  propor- 
tion of  the  amount  of  assessment  work  had 
been  given  on  February  23, 1904,  but  as  will 
appear  hereafter,  we  deem  this  finding  imma- 
terial. It  also  found  that  on  April  30,  1904, 
the  defendant  corporation  acquired  at  pro- 
bate sale  for  the  sum  of  $300  all  the  Interest 


of  the  estate  of  Michael  Carrey  in  said 
claims,  and  that  neither  La  Shells  uor  appeK 
lant  had  ever  made  any  tender  of  any  char- 
acter other  than  the  offer  in  its  answer  al- 
ready stated,  botb  of  which  findings  are  sus- 
tained by  the  evidence. 

Concluding  that  the  most  that  appellant 
could  claim  for  the  failure  in  part  if  any,  ot 
plaintiff's  title,  would  be  the  amount  paid  by 
it  for  the  Michael  Garvey  interest,  $300,  with 
interest  thereon  from  April  30, 1904,  that  de- 
fendant cannot  in  this  action  bold  possession 
of  the  property  under  the  agreement,  and  at 
the  same  time  assert  the  adverse  title  of  the 
Michael  Garvey  estate,  and  that  plaintiff  Is 
therefore  entitled  to  recover  possession  of  the 
property,  the  court  gave  a  Judgment  for  such 
possession. 

This  Is  an  appeal  by  the  defendant  cor- 
poration from  such  judgment,  and  from  an 
order  denying  Its  motion  for  a  new  trial. 

So  far  as  the  defense  made  by  the  answer 
is  concerned,  the  case  is  simply  that  of  a  ven- 
dee who  has  received  possession  of  the  prop- 
erty from  the  vendor  under  a  contract  of 
sale,  attempting  to  retain  possession  as 
against  the  vendor  without  fulfilling  his  cov- 
enants as  to  payment  on  two  grounds:  (1) 
That  the  title  of  the  vendor  is  not  good  In 
that  there  Is  an  outstanding  undivided  in- 
terest In  the  property,  which  title  such  ven- 
dee, more  than  two  months  before  the  date 
fixed  by  the  agreement  for  the  payment  of 
the  purchase  price,  had  Itself  purchased;  and 
(2)  that  by  reason  of  such  purchase  the 
vendee  became  the  absolute  owner  of  such 
undivided  Interest,  and  is  as  tenant  In  com- 
mon entitled  to  remain  in  possession.  There 
is  no  merit  in  these  claims. 

As  to  the  first  ground,  the  position  of  ap- 
pellant is  that  it  may  indefinitely  keep  pos- 
session of  the  property  so  received  from  the 
vendor,  while  refusing  to  make  payment  of 
the  purchase  price;  In  other  words,  may  keep 
both  the  property  and  the  purchase  money. 
It  has  offered  to  pay  nothing  for  the  prop- 
erty, and  confines  Itself  now  to  offering  to 
pay  anything  only  when  plaintiff  can  convey 
a  clear  title,  which,  under  its  claim,  plaintiff 
can  never  do,  as  the  vendee  has  acquired  the 
outstanding  title,  and  thus  made  a  convey- 
ance impossible.  We  are  now  referring  sole- 
ly to  the  matter  set  tip  In  the  answer.  A 
purchaser  cannot  retain  possession  of  prop- 
erty delivered  to  him  under  a  contract  of 
sale  without  complying  with  the  terms  of  the 
contract  as  to  payment,  for  the  reason  that 
the  title  of  his  vendor  Is  not  satisfactory. 
If  a  perfect  title  was  to  be  conveyed,  and  the 
vendor  Is  unaMe  to  give  such  a  title,  the 
vendee  has  appropriate  remedies,  but  he  can- 
not keep  both  the  property  and  the  purchase 
money.  The  rule  applicable,  as  stated  In  the 
syllabus  to  Worley  v.  Nethercott  91  Cal.  B12, 
27  Pac.  767,  25  Am.  St  Rep.  209,  which  has 
since  been  declared  to  be  a  correct  summary 
of  the  decision  (Halle  v.  Smith,  128  Cal.  415, 
00  Pac.  1032),  Is  as  follows:    "A  purcbaBec 
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of  land  in  poasesslon  thereof  auder  a  con- 
tract of  sale,  by  the  terms  of  which  the 
vendor  Is  to  give  a  warranty  deed  of  the 
property,  conveying  a  good  and  perfect  title 
thereto,  cannot,  upon  the  vendor's  failure  and 
Inability  to  convey  a  good  and  perfect  title, 
retain  both  the  land  and  the  purchase  money 
until  a  perfect  title  shall  be  otTered  him,  but 
he  must  pay  the  purchase  price  according  to 
the  contract,  and  receive  such  title  as  the 
vendor  is  able  to  give.  If  he  chooses  to  retain 
the  possession  of  the  land,  or  he  may  rescind 
the  contract,  restore  the  possession  to  the 
vendor,  and  recover  the  purchase  money 
paid,  together  with  the  value  of  his  Improve- 
ments, after  deducting  therefrom  the  fair 
rental  value  of  the  premises;  and.  If  be  fails 
and  refuses  to  adopt  either  course,  he  is 
liable  to  an  action  of  ejectment  by  the  ven- 
dor." See.  also,  Bruscbl  v.  Quail  M.  &  M. 
Co.,  14T  Cal.  120,  81  Pac.  404;  Halle  v.  Smith, 
128  Cal.  415,  60  Pac  1032;  Hannan  v.  Mc- 
Nlckle,  82  Cal.  122,  23  Pac.  271;  Gates  v. 
McLean,  70  Cal.  42,  11  Pac.  489;  Haynes  v. 
White,  55  Cal.  38;  McLeod  v.  Barnum,  131 
Cal.  605,  COS,  63  Pac.  924.  The  claim  of  the 
appellant.  In  this  regard.  Is  devoid  of  every 
equitable  feature,  In  view  of  the  fact  that 
the  damage  from  the  alleged  outstanding  title 
had  been  definitely  ascertained  and  such 
claim  of  title  had  been  acquired  more  than 
two  months  before  the  date  fixed  for  the 
payment  of  the  purchase  money,  and  the 
least  the  appellant  could  have  done.  In  order 
to  show  a  disposition  to  do  equity,  was  to 
tender  the  amount  due  on  the  contract,  less 
the  amount  paid  In  acquiring  such  alleged 
outstanding  title,  with  Interest  thereon.  See 
Gates  V.  McLean,  70  Cal.  61,  11  Pac.  489. 
Much  is  said  by  appellant  as  to  the  placing  of 
valuable  improvements  by  It  on  said  land,  but 
both  answer  and  cross-complaint  show  that 
all  this  was  done  with  full  knowledge  of 
the  facts  as  to  the  alleged  outstanding  title, 
and  after  appellant  had  purchased  the  sama 

As  to  the  second  claim  of  appellant,  viz., 
that  It  is  the  owner  of  an  undivided  Interest 
of  the  property,  by  reason  of  the  purchase 
of  the  alleged  outstanding  title,  appellant, 
having  entered  into  possession  under  the  ven- 
dors' title  and  in  subordination  to  it.  Is  here 
estopped  from  denying  such  title  In  defense 
to  plaintiff's  action  for  possession.  See 
Coates  V.  Cleaves,  92  Cal.  427,  430,  28  Pac. 
580;  Hicks  v.  Lovell,  64  Cal.  14,  20,  27  Pac. 
942,  49  Am.  St  Eep.  679;  Holden  v.  Andrews, 
88  Cal.  119.  See,  also,  29  Am.  &  Bug.  Ency. 
of  Law  (2d  Ed.)  pp.  706,  707.  There  is  no 
circumstance  in  this  case  excluding  the  same 
from  the  operation  of  the  general  rule  on 
this  subject 

Appellant  was  not  entitled  to  any  relief 
under  Its  cross-complaint  The  rule  declared 
In  Marshall  v.  Caldwell,  41  Cal.  611,  as  to  the 
right  of  the  vendee  In  possession,  who  di* 
covers  that  his  vendor  owns  only  a  portion 
of  the  land  agreed  to  be  conveyed,  and  la, 


therefore,  unable  to  perform  his  contract  as 
to  the  remainder,  to  proceed  to  have  the  con- 
tract Bpeciflcally  enforced  to  the  extent  of  the 
vendor's  interest  in  the  property,  and  to 
have  abatement  out  of  the  purchase  money 
for  the  deficiency,  without  restoring  or  offer- 
ing to  restore  possession  of  the  property,  is 
undoubtedly  the  law,  but  It  does  not  assist 
appellant.  The  only  defect  In  the  vendor's 
title  alleged  is  the  outstanding  title  of  the 
Michael  Garvey  estate  to  an  undivided  Inter- 
est In  the  property.  This  defect  was  re- 
moved by  the  appellant  Itself  by  the  pur- 
chase by  It,  while  In  possession  under  the 
contract,  and  more  than  two  months  before 
the  date  for  the  payment  of  the  purchase 
price,  of  the  alleged  outstanding  title,  for 
the  sum  of  |300.  The  generally  accepted 
rule  is  to  the  effect  that  if  the  purchaser  in 
possession  perfects  the  title  of  the  vendor 
pending  the  executory  contract  by  buying  In 
an  outstanding  claim,  the  perfected  title  in- 
ures to  the  benefit  of  the  vendor  for  all  the 
purposes  of  the  agreement  and  the  utmost 
that  the  vendee  can  ask  Is  to  be  reimbursed 
for  his  outlay  in  obtaining  such  title,  with 
Interest  thereon.  See  1  Warvllle  on  Ven- 
dors, S  186;  29  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  p.  618;  Stephens  v.  Black,  77  Pa. 
138;  Fuson  v.  Lambdin,  66  S.  W.  1004,  23 
Ky.  Law  Rep.  2245 ;  Austin  v.  McKlnney,  5 
Lea  (Tenn.)  488;  Wilkinson  v.  Green,  34 
Mich.  221;  Frlnk  v.  Thomas,  25  Pac.  717,  20 
Or.  205,  12  L.  R.  A.  239.  This  rule  Is  In  full 
accord  with  the  well-recognized  doctrine  that 
no  one  who  goes  Into  possession  of  land 
under  another  will  be  heard  to  dispute  the 
title  of  that  other  during  the  continuance  of 
the  relation.  Acquiring  such  outstanding 
claim  during  such  continuance,  in  the  lan- 
guage of  the  Supreme  Court  of  Pennsylvania 
In  Stephens  v.  Black,  supra,  "he  becomes  the 
trustee  of  his  vendor."  Under  this  rule,  as- 
suming the  outstanding  title  to  have  been 
good,  the  title  of  the  vendors  was,  for  all 
the  purposes  of  the  agreement  perfected  on 
April  30,  1904,  and  the  deed  then  In  escrow, 
ready  to  be  delivered  on  payment  of  the  pur- 
chase price,  and  which  so  remained  until 
after  appellant's  default,  offered  a  perfect 
title.  Assuming  that  appellant  would  have 
been  entitled  to  a  conveyance  of  the  whole 
property  upon  tendering,  within  the  time 
fixed  by  the  contract  the  amounts  specified 
therein,  less  the  amount  paid  for  the  out- 
standing tlUe,  with  legal  Interest  thereon,  it 
appears  that  no  t^der  or  otter  of  any  kind 
has  ever  been  made,  and  there  Is  nothing  in 
tlie  case  excusing  such  lack  of  tender.  Un- 
der these  circumstances,  appellant  was  not 
entitled  to  specific  performance  as  to  the 
whole  property,  and  certainly  was  not  en- 
titled, as  It  sought  by  Its  cross-complaint  to 
specific  performance  of  a  portion  only  upon 
payment  of  a  proportionate  amount  of  the 
purchase  price,  upon  the  theory  that  It  was 
the  owner  of  the  remaining  portion  agreed  to 
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be  conveyed,  by  reason  of  Its  purcbaae  of 
an  adverse  title  thereto,  while  it  was  in  pos- 
session under  the  contract  of  sale.  Appel- 
lant did  not  seek  In  this  action  any  allow- 
ance on  account  of  the  money  expended  In 
acquiring  the  alleged  outstanding  title,  and 
no  question  is  here  inyolved  as  to  the  right 
of  appellant  to  relief  on  account  thereof. 
Under  these  circumstances,  and  In  view  of 
what  we  have  heretofore  said,  It  Is  not  neces- 
sary to  determine  whether  the  finding  re- 
garding the  forfeiture  of  the  Interest  of 
Michael  Garvey  to  the  other  owners  is  sus- 
tained by  the  evidence.  It  is  immaterial 
here  whether  the  alleged  outstanding  title 
of  Michael  Garvey  was  good  or  bad. 

Complaint  Is  made  that  the  court  failed  to 
make  findings  as  to  certain  Issues,  but,  in 
our  judgment,  the  findings  are  sufficient  as 
to  all  material  issues,  and  a  judgment  will 
not  be  reversed  or  a  new  trial  granted  for 
failure  to  find  as  to  immaterial  matters. 

It  is  further  urged  that  the  court  should 
have  tried  the  issues  arising  on  the  crosa- 
complalnt  and  the  answer  thereto  before  try- 
ing the  issues  made  by  the  complaint  and 
answer.  As  to  this,  it  Is  sufficient  to  say 
that,  so  far  as  the  record  shows,  all  the  is- 
sues were  tried  together  by  consent  of  the 
parties. 

There  Is  no  other  point  requiring  notice. 

The  Judgment  and  order  are  affirmed. 

We  concur:    SHAW,  J.;  SLOSS,  J. 


151  Cal.  800 

SCHOSTAG  V.  CATOR  et  al.    (S.  F.  4,852.) 
(Supreme  Court  of  California.    Aug.  8,  1907.) 

1.  Elections— Pbimabies— Qualifications  or 

Pol.  Code,  §  1366a,  provides  that  in  ail 
places  where  the  primary  election  law  is  in 
force  each  elector,  at  the  time  of  registering  or 
time  of  transferring  registration,  shall  declare 
his  party  affiliation,  and,  if  he  refuses  to  do  so, 
he  shall  not  vote  at  the  ensuing  primary,  and 
section  1.361a  empowers  the  several  political 
parties  to  prescribe  additional  tests  if  they  de- 
sire so  to  do  for  those  who  offer  to  vote  for 
delegates  to  their  respective  conventions.  Held, 
that  such  sections  were  not  in  conflict  nor  ob- 
jectionable, as  violating  Const,  art.  2,  §  21^,  em- 
powering the  tiegislature  to  provide  for  and  regu- 
late primary  elections  as  constituting  a  partial 
exercise  and  a  partial  delegation  of  such  power. 

2.  Samk. 

Pol.  Code,  $  136(3a,  requiring  each  elector 
in  precincts  where  the  primary  election  law  is 
in  force  to  declare  at  the  time  of  registering  or 
transferring  registration  his  party  affiliation  as 
a  condition  to  his  right  to  participate  in  the 
primary,  is  not  void  as  a  violation  of  Const, 
art.  2,  §  1,  in  that  it  in  effect  provides  an  ad- 
ditional qualification  to  those  prescribed  there- 
in for  electors. 

3.  Same— Reasonablenkss. 

Pol.  Code,  §  1366a,  requiring  electors  at  reg- 
istration desiring  to  vote  at  primaries,  where 
the  primary  election  law  is  in  force,  to  declare 
their  party  affiliation  in  order  to  be  entitled  to 
vote  at  the  primary,  is  not  void  for  unreasona- 
bleness, in  that  an  elector  changing  his  party 
affiliation  after  his  registration  and  before  the 


primaiy  election  would  be  precluded  from  voting 
with  his  new  party. 

4.  Sahe. 

It  was  no  objection  to  the  validity  of  the 
act  that  one  political  party  entitled  to  partici- 
pate in  the  primary  election  had  determined  not 
to  hold  a  convention  or  nominate  candidates,  so 
that  the  members  of  that  party  would  be  de- 
prived of  the  right  to  vote  at  the  ensuing  pri- 
mary. 

5.  CONSTITUTIONAI,  LAW— UNIFOBMITT— VEST- 
ED Rights. 

Pol.  Code.  I  1866a,  requires  each  elector 
at  the  time  of  registering  to  declare  his  party 
affiliation  in  order  to  entitle  him  to  vote  at  the 
succeeding  primary  election,  but  declares  that 
the  section  shall  not  apply  to  electors  who  reg- 
istered before  the  act  took  effect,  and  permits 
them  to  vote  at  the  succeeding  primary,  though 
their  registration  affidavits  contained  no  dec- 
laration of  affiliation.  Held,  that  such  excepted 
electors  had  a  vested  right  to  vote,  and  that 
the  section  was  therefore  not  unconstitutional 
because  of  such  exception  for  nonnniformity. 

In  Bank.  Petition  for  a  writ  of  mandate 
by  Edward  Oustave  Schostag  against  Thomas 
v.  Cator  and  others  as  constituting  a  board 
of  election  commissioners  of  the  city  and 
county  of  San  Francisco.    Writ  denied. 

Samuel  M.  Shortridge,  for  petitioner. 
Thomas  V.  Cator,  for  respondents;. 

BEATTY,  C.  J.  This  Is  a  petition  for  a 
writ  of  mandate  to  compel  the  defendants  to 
issue  Instructions  to  the  officers  appointed  to 
conduct  the  approaching  prhnary  election  in 
the  precinct  where  petitioner  Is  registered 
to  permit  him  to  vote  the  ballot  of  any  polit- 
ical party  lawfully  participating  therein, 
notwithstanding  his  refusal  to  comply  with 
the  requirements  of  a  new  section  of  the 
Political  Code,  known  as  "section  1366a," 
which  provides,  among  other  things,  that  in 
all  places  where  the  primary  election  law  is 
in  force  each  elector  at  the  time  of  register- 
ing, or  of  transferring  registration,  shall  de- 
clare the  name  of  the  political  party  with 
which  he  Intends  to  affiliate  at  the  ensuing 
primary  election  or  elections,  that  such  name 
shall  then  be  stated  in  bis  affidavit  of  regis- 
tration, and  that  he  shall  not  be  allowed  to 
vote  on  behalf  of  any  other  party,  or  for 
delegates  to  the  convention  of  any  other 
party,  by  virtue  of  that  registration,  unless 
before  the  close  of  registration  he  announces 
and  has  recorded  a  change  of  his  party  al- 
legiance. If  he  refuses  at  the  time  of  regis- 
tering to  give  the  name  of  his  party,  that 
fact  is  to  be  stated  In  the  record,  and  la 
such  case  he  Is  not  permitted  to  vote  at  all 
at  the  ensuing  primary,  unless  before  the 
close  of  registration  he  declares  his  party 
allegiance  by  affidavit  stating  the  name  of  the 
party  with  which  he  Is  afflillated. 

The  petitioner  contends  that  this  section  is 
unconstitutional,  and  the  defendants  are  in 
doubt  as  to  Its  validity,  not  only  for  the  rea- 
sons urged  by  the  petitioner,  but  for  the 
additional  reason  that  on  the  same  day 
(March  19,  1907)  that  the  act  adding  section 
1366a  to  the  Political  Code  was  approved  an- 
other act  was  approved  adding  a  new  section 
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to  be  known  OS  section  13Cla,  which.  It  la 
suggested  by  counsel  for  defendant,  brings 
both  enactments  In  conflict  with  section  2^ 
of  article  2  of  the  Constitution,  or,  if  either 
enactment  can  be  held  to  be  prior  to  the 
other,  at  least  Invalidates  that  act  The 
point  of  this  objection  is  that  section  2%  of 
article  2,  which  empowers  the  Legislature  to 
provide  for,  and  regulate,  primary  elections, 
while  It  authorizes  the  Legislature  to  pre- 
scribe tests  of  the  right  of  electors  to  vote  at 
primary  elections  by  direct  enactment,  or  to 
delegate  to  the  governing  bodies  of  the  re- 
spective parties  the  power  to  prescribe  such 
tests,  does  not  permit  the  Legislature  to  partly 
exercise  and  partly  delegate  such  power,  but, 
on  the  contrary,  by  clear  Implication  forbids 
any  division  of  this  function.  We  think  this 
objection  Is  overreflned.  The  Legislature,  by 
section  1366a  (St  1907,  p.  677,  c.  352),  has 
prescribed  a  test  or  condition  to  be  complied 
with  by  all  electors  of  every  party  who  de^ 
sire  to  participate  in  the  primary  elections, 
and  by  secUon  1361a  (St  1907,  p.  641,  c.  340) 
has  empowered  the  several  i>oliticaI  parties 
to  prescribe  additional  tests,  if  they  desire 
to  do  so,  for  those  who  offer  to  vote  for 
delegates  to  their  respective  conventions. 
There  is  no  conflict  between  the  two  acts,  and 
nothing  in  the  CJonstitution  which  forbids 
even  by  Implication  provisions  so  reasonable 
and  so  just  The  Legislature  having  the 
right  to  reserve  the  exercise  of  the  power  of 
prescribing  tests  to  itself  exclusively,  or  to 
delegate  the  power  to  the  several  parties.  Is 
Invested  with  plenary  control  of  the  whole 
subject,  and,  if  It  deems  some  general  test, 
applicable  to  all  irartles,  necessary  as  a  mat- 
ter of  wise  state  policy.  It  does  not,  by  pre- 
scribing such  a  test,  preclude  the  delegation 
of  a  right  to  prescribe  more  specific  tests  for 
the  electors  claiming  to  be  members  of  a 
particular  party.  The  state  has  a  general 
interest  iu  guarding  the  purity  of  primary 
elections,  especially  since  party  conventions 
have  become  an  essential  feature  of  our 
system  of  choosing  public  officers,  and  every 
party  has  a  special  interest.  In  reserving  to 
its  own  members  the  control  of  its  own 
aftairs.  It  would  be  a  deplorable  construc- 
tion of  the  Constitution  which  would  forbid 
tlie  enactment  of  general  laws  in  furtherance 
of  the  general  Interest  of  the  state,  except 
upon  condition  of  denying  to  the  governing 
bodies  of  the  respective  parties  the  right  to 
exclude  from  participation  in  their  primaries 
electors  who,  according  to  their  own  stand- 
ards of  party  fealty,  are  not  entitled  to  act 
with  them.  This  is  a  right  which  parties  have 
always  exercised  heretofore  without  question, 
and  is  essential  to  their  preservation.  Brit- 
ton  V.  Board  of  Com'rs,  129  Cal.  337,  61  Pac. 
1115,  51  L.  R.  A.  115.  Our  conclusion  is  that, 
since  sections  1361a  and  1366a  are  entirely 
harmonious  in  themselves,  neither  is  uncon- 
stitutional by  reason  of  the  enactment  of  the 
other. 


The  question  which  remains  to  be  con- 
sidered is  whether  section  1366a  is  uncon- 
stitutional for  any  of  the  reasons  assigned  by 
the  petitioner.  It  Is  claimed  In  the  first  place, 
that,  under  the  guise  of  providing  a  test  upon 
which  an  elector  may  participate  in  a  pri- 
mary election,  it,  in  fact,  Imposes  an  addition- 
al  qualification  to  those  prescribed  for  electors 
by  section  1  of  article  2  of  the  Constitution. 
We  do  not  think  so.  What  we  call  "the 
primary  election"  Is  really  a  number  of  pri- 
mary elections  equal  to  the  nnmt)w  of  parties 
participating,  but  conducted  at  the  same  time 
and  at  the  same  polling  places  by  one  set  of 
public  officers,  acting  in  behalf  of  all  the  par- 
ties desiring  to  elect  delegates  to  their  re- 
spective conventions.  Therefore,  when  an 
elector  desires  to  register  In  a  manner  which 
will  entitle  him  to  vote  at  the  primary  elec- 
tion, be  must  be  understood  as  desiring  to  act 
with  some  party,  and  not  with  any  other 
party.  The  registrar  Is  for  this  purpose  the 
agent  of  the  several  parties,  and  is  making 
up  a  list  of  voters  for  each  one  of  them.  It 
Is  therefore  just  as  reasonable  to  require  the 
elector  to  range  himself  with  some  particular 
party  for  the  purpose  of  the  primary  election, 
as  it  is  to  require  registration  of  all  electors 
who  desire  to  vote  at  the  general  election. 
By  one  registration  is  secured  the  right  to 
vote  at  an  election  open  to  all  registered  elec- 
tors, by  the  other  is  secured  the  right  to  vote 
at  an  election  open  to  those  only  who  belong 
to  a  particular  party.  In  either  case  regis- 
tration is  merely  a  condition,  and  an  entirely 
reasonable  condition,  prerequisite  to  the  cast- 
ing of  a  vote  by  a  qualified  elector. 

These  views.  If  correct,  dispose  of  several 
other  objections  urged  by  petitioner,  and  re- 
lieve us  of  the  necessity  of  taking  them  up 
seriatim.  We  shall,  however,  notice  some  of 
the  arguments  that  have  been  most  strongly 
urged  upon  our  attention.  It  Is  contended 
that  the  test  prescribed  by  section  1366a  is 
unreasonable,  because  with  the  close  of  regis- 
tration the  elector  loses  his  right  to  change 
his  party  allegiance  in  consequence  of  a 
change  In  his  political  convictions,  and  is  pre- 
cluded from  taking  part  in  the  election  of 
delegates  to  the  convention  of  the  party  with 
which  on  the  day  of  the  election  his  more 
matured  opinions  would  Impel  htm  to  cast  In 
his  lot  This  inconvenience  certainly  does 
result  from  the  provisions  of  the  act,  but  the 
Legislature,  which  must  he  presumed  to  have 
foreseen  It,  probably  regarded  such  sudden 
conversions  during  the  short  interval  between 
the  close  of  registration  and  the  date  of  the 
primary  election  as  likely  to  be  of  such  rare 
occurrence  as  not  to  justify  the  omission  of  a 
provision  evidently  designed  to  prevent  un- 
scrupulous and  mercenary  electors  from  hold- 
ing themselves  free  down  to  the  day  of  elec- 
tion to  vote  with  any  party,  upon  any  cor- 
rupt motive,  for  the  purpose  of  Infiuenclng 
the  nomination  of  its  candidates  for  public 
office,  while  without  any   interest  In  their 
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success,  and  perhaps  with  an  interest  in  tbelr 
defeat.  If  it  shall  sometimes  happen  that  a 
conscientious  voter  is  converted  from  one 
political  faith  to  another  between  the  close 
of  registration  and  the  primary  election,  he 
may  console  himself  for  the  loss  of  his  vote 
by  the  reflection  that  his  loss  is  trifling  in 
comparison  to  his  share  of  the  advantage  to 
the  state  of  which  he  is  a  citizen,  flowing 
from  a  measure  which  tends  to  prevent  a 
grave  abuse,  especially  in  those  centers  of 
population  where  the  primary  election  law  Is 
made  obligatory. 

Another  inconvenience  suggested  by  the 
fact  that  in  the  city  and  county  of  San  Fran- 
cisco one  political  party  entitled  to  partici- 
pate in  the  primary  election  has  determined 
not  to  bold  a  convention  or  nominate  candi- 
dates is  that  the  members  of  that  party  in 
this  instance,  and  the  members  of  all  parties 
In  similar  cases  hereafter,  will  be  deprived 
of  the  right  to  vote  at  the  ensuing  primary. 
This  inconvoiience  does  not  seem  to  afford 
valid  ground  of  complaint,  since  it  amounts 
only  to  this:  That  the  members  of  a  party 
wlilcfi  holds  no  primary  election  are  merely 
prevented  from  interfering  in  the  manage- 
ment of  a  party  to  which  they  do  not  profess 
to  belong. 

As  to  the  meaning  of  section  214  of  article 
2  of  the  C!onstitutIon,  we  agree  that  it  must 
be  construed  in  the  light  of  the  evil  to  be 
remedied,  and  the  coiirse  of  legislation  and 
Judicial  decision  prior  to  its  adoption.  The 
evils  to  be  remedied  were  the  corrupt  prac- 
tices by  which,  in  the  absence  of  proper  pub- 
lic control,  primary  elections  were  made  to 
defeat  the  will  of  the  bona  fide  members  of 
political  parties,  and  the  course  of  legislation 
has  been  to  enact  one  primary  election  law 
after  another,  which  have  as  often  been 
found  unconBtitutional  by  reason  of  various 
restrictions  upon  the  legislative  power  con- 
tained in  our  fundamental  law.  The  object 
of  the  people  in  adopting  the  amendment  con- 
tained in  section  2%  of  article  2  was  to  re- 
move these  restrictions,  and  to  give  the  IiCgis- 
lature  a  practically  free  hand  in  dealing  with 
the  evils  which  their  previous  legislation  had 
vainly  attempted  to  cure.  In  view  of  these 
considerations,  we  do  not  feel  justified  in 
narrowing  by  construction  the  power  con- 
ferred ujwn  the  Legislature  by  that  section 
to  prescribe  tests  of  the  right  to  vote  at  pri- 
mary elections. 

The  last  and  most  serious  objection  to  the 
validity  of  the  law  is  that  It  is  not  uniform 
In  its  operation,  that  it  creates  classes  and 
imposes  more  onerous  conditions  upon  one 
class  than  another.  The  point  of  this  ob- 
jection is  that  the  act  contains  a  saving  clause 
in  favor  of  all  electors  who  were  registered 
before  its  enactment,  permitting  them  to  vote 
at  this  primary  election  notwithstanding  their 
affidavits  of  registration  contain  no  declara- 
tion of  affillaticm  with  any  particular  party. 
We  do  not  regard  this  feature  of  the  law  as 


fatal  to  Its  validity.  As  a  permanent  law  of 
the  state  it  creates  no  classes,  and  will  be 
entirely  uniform  in  its  operations  upon  all 
electors.  It  is  no  ground  for  holding  such  a 
law  unconstitutional  that  it  saves  the  rights 
of  some  electors,  who  by  complying  with  the 
law  as  it  existed  at  the  date  of  their  regis- 
tration secured  the  privilege  of  voting  at  ail 
primary  elections  to  be  held  during  the  time 
such  registration  holds  good.  We  are  not 
aware  of  any  case  In  which  a  saving  clause 
protecting  vested  rights  has  ever  been  held  to 
invalidate  a  law  general  and  uniform  in  other 
respects,  and  we  think  it  not  unreasonable  to 
treat  the  rights  secured  by  registration  as 
meriting  the  same  consideration  in  this  con- 
nection as  rights  more  strictly  entitled  to  be 
ranked  as  vested  rights. 
Writ  denied. 

We  concur:    SHAW.  J.;    HENSHAW,  X; 
SLOSS,  J.;   LORIGAN,  J. 


151  Cal.  «1« 
SAVINGS  &  LOAX  SOCIETY   v.   BURKE, 

Tax  Collector.    (L.  A.  1,643.) 

(Supreme  Court   of  California.    Aup.  9,   190T. 

Rehearing  Denied  Sept.  5,  1907.) 

Taxation — Impeefect   Assessment— Equita- 
ble Relief. 

Even  if  the  provisions  of  Pol.  Code,  ${  3628, 
3C50,  as  to  assessing  land  by  sections,  applies 
to  tlie  as-sessment  of  a  mortgage  interest  in 
lands,  and  such  an  interest  was  not  so  assessed, 
execution  of  a  tax  deed  of  soch  an  interest  will 
not  be  enjoined  on  this  account,  the  owner  of 
such  interest  not  liaving  tendered  the  amount 
of  tax  justly  due  from  him,  or  at  any  time  of- 
fered to  pay  to  the  tax  collector  the  tax  on  such 
interest  in  any  section,  the  amount  of  which  is 
deducibie  from  the  deductions  made  on  account 
thereof  in  the  assessment  of  the  mortgagor's 
interest.       .  _ 

In  Bank.  Appeal  from  Superior  Court, 
Santa  Barbara  County;  James  W.  Taggart, 
Judge. 

Action  by  the  Savings  &  Loan  Society 
against  Edmund  M.  Burke,  tax  collector  of 
the  county  of  Santa  Barbara.  Judgment  for 
defendant    Plaintiff  appeals.  Affirmed. 

Canfield  &  Starbuck,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  Geo.  A.  Sturtevant  Depu- 
ty Atty.  Gen.,  and  E.  W.  Squires,  Dlst  Atty., 
for  respondent 

SLOSS,  J.  This  is  an  action  brought  to  re- 
strain the  execution  of  a  tax  deed  to  the 
state,  following  a  sale  for  nonpayment  of 
taxes.  A  demurrer  to  the  second  amended 
complaint  was  sustained,  and,  plaintiflf  declin- 
ing to  amend,  judgment  went  for  the  defend- 
ant   The  plaintiff  appeals. 

The  complaint  in  question  sets  forth  these 
facts:  The  plaintiff  in  1897  was,  and  ever 
since  has  been,  the  owner  and  holder  of  a 
mortgage  interest  in  certain  lands  in  Santa 
Barbara  county.  The  mortgaged  lands,  con- 
sisting of  some  8,800  acres,  were  included  in 
territory  which  bad  prior  to  1897  been  di- 
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vided  into  townships  and  sections  pursuant 
to  the  laws  of  the  United  States.  The  owner 
of  the  fee  was  J.  W.  Calkins,  and  the  land 
was  assessed  to  him  for  the  year  1897  by 
sections,  as  required  by  sections  3628  and 
3650  of  the  Political  Code.  The  mortgage 
Interest  of  the  plaintiff  was,  however,  assess- 
ed In  a  lump  sum,  without  apportionment  or 
division  among  the  subdivisions  or  sections 
composing  the  mortgaged  property.  The 
amount  of  the  tax  was  likewise  computed  In 
the  assessment  book  In  a  lump  sum,  and  ap- 
pears therein  as  amounting  to  $1,316.86.  No 
part  of  the  tax  having  been  paid,  the  prop- 
erty was  sold  to  the  state  (Pol.  Code,  {  3771), 
and  the  plaintiCF,  claiming  that  the  failure 
to  assess  his  mortgage  interest  by  sections  Is 
fatal  to  the  validity  of  the  assessment  and 
tax,  seeks  to  enjoin  the  execution  of  a  deed. 
For  the  purposes  of  this  decision,  we  assume, 
but  do  not  decide^  that  the  provisions  of  the 
Political  Code  as  to  aseesslng  land  by  sec* 
tlons  are  applicable  to  mortgage  Interests. 

It  la  the  law  of  this  state,  as  declared  In 
two  declsiona  rendered  since  this  appeal  was 
taken,  that  the  execution  of  a  tax  deed  based 
on  an  Imperfect  assessment  will  not  be  re- 
strained at  the  suit  of  one  who  does  not 
offer  to  do  equity  by  paying  such  tax  as  is.  In 
morals  and  Justice,  chargeable  against  blm. 
Gouts  V.  Cornell,  147  Cal.  660,  82  Pac.  104, 
109  Am.  8t  Bep.  168;  Grant  v.  Cornell,  147 
CaL  565,  82  Pac.  103.  109  Am.  St.  Rep.  173. 
The  appellant  does  not  dispute  the  correct- 
ness of  this  role,  but  seeks  to  distinguish  the 
case  at  bar  from  those  cited.  It  la  said  that 
in  Gouts  V.  Cornell  the  defect  In  the  assess- 
ment was  that  the  property  was  not  suffi- 
ciently described  for  purposes  of  Identlfica- 
tlcm,  and  that  such  defect  in  the  description 
did  not  affect  the  moral  obligation  of  the 
landowner  to  pay  the  tax.  Here,  however. 
It  Is  dahned  that  the  failure  to  assess  the 
mortgage  interest  In  parcels,  according  to  the 
governmental  subdivisions  of  the  land,  di- 
rectly affected  the  obligation  to  pay  a  tax  at 
all ;  that  It  Is  the  privilege  of  the  taxpayer, 
where  the  land  is  required  to  be  assessed  In 
sections,  to  pay  (or  redeem)  as  to  some  sec- 
tions, allowing  the  taxes  on  the  remaining 
sections  to  become  delinquent;  and  that  if 
the  state  does  not,  by  separately  assessing 
and  taxing  the  sections,  put  the  owner  of 
the  property  in  a  position  to  exercise  his 
right  to  make  such  partial  payment,  he  is 
under  no  moral  obligation  to  pay  any  part 
of  the  tax.  Whatever  apparent  force  this 
argument  might  have  Is  destroyed  by  an  In- 
spection of  the  complaint  and  an  examina- 
tion of  the  provisions  of  the  Political  Code 
regarding  assessment  for  taxation.  The  com- 
plaint contains  a  copy  of  a  portion  of  the 
assessment  roll.  This  Includes  the  assess- 
ment to  Calkins,  the  owner  of  the  fee,  show- 
ing a  valuation  of  the  property  by  legal  sub- 
divisions, and  a  deduction,  on  account  of  the 
mortgage,  from  the  valuation  of  each  parcel. 
On  the  same  page  follows  the  assessment  of 


the  mortgage  Interest  to  plaintiff.  The  sum 
of  the  deductions  from  the  assessment  to 
Calkins  equals  the  amount  at  which  the  ap- 
peliant's  mortgage  Interest  is  assessed.  This 
assessment  to  the  owner  of  the  fee  was  in  ac- 
cordance with  tue  requirements  of  the  Code. 
Under  our  system  of  taxation,  the  mortgage 
is  treated  as  an  interest  in  the  land,  and 
assessed  at  its  full  cash  value.  Pol.  Code, 
i  3628.  The  land  Is  entered  In  the  assess- 
ment book  by  sections,  with  its  cash  value, 
and,  where  It  is  subject  to  a  mortgage  se- 
curity, the  assessor  must  enter  "in  the  prop- 
er column,  the  value  of  such  security,  and 
deduct  the  same."  Pol.  Code,  {  3650.  The 
value  of  the  mortgage  security  which  Is  to  be 
so  deducted  Is  the  same  as  the  "full  cash 
value"  at  which  the  mortgage  security  Is  to 
be  assessed.  Since  such  deduction  was  made 
as  to  each  section  of  the  mortgaged  land,  the 
plaintiff  could  have  readily  ascertained,  from 
the  data  necessarily  appearing  on  the  face 
of  the  assessment  book,  the  amount  of  the 
tax  Justly  chargeable  against  its  interest  In 
any  one  of  the  sections  covered  by  Its  mort- 
gage. 

It  Is  suggested  that  a  payment  as  to  a  part 
of  the  mortgage  interest  which  had  been  as- 
sessed as  a  whole  would  not  have  been  ac- 
cepted by  the  tax  collector.  If  plaintiff  In 
fact  desired  to  free  any  specific  sections  of 
the  land  from  the  lien  of  the  tax,  there  was 
nothing  to  prevent  Its  offering  to  pay  the 
tax  properly  chargeable  to  those  sections. 
Such  offer,  even  if  refused,  would  have  put 
It  In  a  position  to  ask  and  receive  the  aid  of 
a  court  of  equity.  If  it  never  had  the  in- 
tention or  desire  to  pay  the  tax  as  to  any 
part  of  the  land  less  than  the  whole,  the 
failure  to  assess  by  subdivisions  did  not  af- 
fect its  obligation  to  pay  the  entire  tax. 

In  either  view,  the  appellant's  failure  to 
make  any  payment  or  tender  leaves  Its  case 
as  devoid  of  equity  as  that  of  the  plaintiff  In 
Gouts  V.  Cornell. 

The  Judgment  Is  affirmed. 

We  concur:  BEATTY,  O.  J.;  ANGEL- 
LOTTI,  J.;  SHAW,  J.;  LORIGAN,  J.;  Mc- 
FABLAND,  J.;    HENSHAW.  J. 


itt  cki.  a» 

JONES  V.   SUPERIOR  COURT  OF  KERN 

COUNTY  et  aL    (L.  A.  2,071.) 
(Supreme  Court  of  California.    Aug.  6,  1907.) 
Justices  oir  the  Peace  —  Appeal  —  Bond — 

BU^HCTENCT. 

Code  Civ.  Proc  |  078,  provides  that  an  ap- 
peal from  a  justice  court  is  ineffectual,  uulesa 
an  undertakint:  is  filed  in  the  sum  of  $100  for 
the  payment  of  costs  "on  appeal,"  or  if  a  stay 
of  proceedings  be  claimed,  in  a  sum  equal  to 
twice  the  amount  of  the  judgment  icclading 
costs,  when  the  judgment  is  for  the  payment 
of  money,  field,  that  where  a  plaintiff  before  a 
justice's  court,  desiring  to  appeal,  filed  a  bond 
recitinK  such  appeal,  claiming  a  stay  of  pro- 
ceedings and  providing  a  sufficient  penalty  for 
the  payment  of  the  judgment  appealed  from  "and 
all  costs,"  if  the  appeal  was  withdrawn  or  dis- 
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missed,  etc.,  and  all  costs  that  might  be  recoT- 
ered  a^inst  it  in  the  action  in  the  superior 
court,  the  bond  safficiently  provided  for  the  pay- 
ment of  costs  "on  appeal,"  and  was  therefore 
sufficient. 

In  Bank.  Petition  for  writ  of  prohibi- 
tion by  E.  E.  Jones  against  the  superior  court 
of  Kern  county  and  others,  to  the  District 
Court  of  Appeal  of  the  Second  Appellate  Dis- 
trict Case  transferred  to  Supreme  Court. 
Writ  denied. 

William  W.  Keye,  for  petitioner.  George 
E.  Whitaker  and  H.  M.  Barstow,  for  re- 
spondents. 

McFARLAND,  J.  This  is  an  application 
originally  filed  In  the  District  Court  of  Ap- 
peal, Second  Appellate  District,  for  a  writ 
of  prohibition  to  restrain  and  prohibit  the 
superior  court  of  Kern  county  from  proceed- 
ing with  the  trial  of  a  cause  pending  there- 
in, entitled  Kern  Valley  Bank  v.  B.  E.  Jones. 
All  of  the  justices  of  the  said  district  court 
•were  not  able  to  concur  in  a  judgment,  and 
the  case  was  transferred  to  this  court.  The 
said  Kern  Valley  Bank  brought  an  action 
In  the  justice's  court  against  the  petitioner 
herein,  E.  E.  Jones,  to  recover  of  the  latter 
a  money  judgment,  and  Jones  answered  and 
demanded  judgment  against  the  bank;  and 
after  trial  judgment  was  rendered  in  favor  of 
the  defendant  Jones  for  $190.76,  and  from 
this  judgment  the  bank  appealed  to  the  su- 
perior court.  Jones  moved  to  dismiss  the 
appeal  upon  the  sole  ground  that  no  under- 
taking for  the  payment  of  costs  had  been 
given.  The  superior  court  denied  the  motion 
to  dismiss,  whereupon  Jones  commenced  this 
present  proceeding  to  prohibit  the  superior 
court  from  trying  the  case. 

The  law  governing  the  matter  of  imder- 
taklngs  on  appeal  from  a  justice's  court  to 
a  superior  court  is  found  in  section  978,  Code 
Civ.  Proc,  and  that  part  of  It  which  Is  ma- 
terial is  as  follows:  "An  appeal  from  a 
justice's  or  police  court  is  not  effectual  for 
any  purpose,  unless  an  imdertnklng  be  filed 
with  two  or  more  sureties  In  the  sum  of 
one  hundred  dollars  for  the  payment  of  the 
costs  on  appeal;  or,  If  a  stay  of  proceedings 
be  claimed,  In  a  sum  equal  to  twice  the 
amount  of  the  judgment,  including  costs, 
when  the  judgment  is  for  the  payment  of 
money;"  etc.  In  the  Instrument  filed  by  the 
respondent  as  an  undertaking  on  appeal  the 
judgment  In  the  Justice's  court  Is  fully  re- 
cited. It  Is  then  stated  that  "the  said  plain- 
tiff, Kern  Valley  Bank,  is  dissatisfied  with 
said  judgment  and  is  desirous  of  appealing 
therefrom  to  the  superior  court  of  Kern  coun- 
ty, state  of  California,  and,  pending  such  ap- 
peal, claims  a  stay  of  proceedings,  and  Is 
desirous  of  staying  the  execution  of  the  said 
judgment  so  rendered  as  aforesaid."  Then 
the  Instniment  states  that.  "In  consideration 
of  the  premises,  of  such  appeal,  and  of  such 
stay  of  proceedings  and  execution,  all  as 
aforesaid,"  the  two  sureties  bind  themselves 


Jointly  and  severally  and  undertake  In  the 
sum  of  $500,  "and  promise  on  the  part  of 
said  appellant  that  the  said  appellant  will 
pay  the  amount  of  the  said  judgment  so  ap- 
pealed from  and  all  costs,  If  the  appeal  is 
withdrawn  or  dismis.sed,  or  the  amount  of 
any  judgment  and  all  costs  that  may  be  re- 
covered against  It  In  the  action  In  the  said 
superior  court"  We  think  that  this  Instru- 
ment Is  a  sufficiently  clear  undertaking  to 
pay  the  costs  on  appeal.  It  provides  that. 
If  the  appeal  be  withdrawn  or  dismissed,  the 
sureties  will  pay  the  judgment  appealed 
from  "and  all  costs"  or  the  amoimt  of  any 
Judgment  and  "all  costs  which  may  be  re- 
covered against  appellant  In  the  action  In 
the  superior  court"  It  Is  somewliat  difficult 
to  Imagine  what  "costs"  are  alluded  to  In 
the  undertaking,  unless  costs  on  appeal  be 
intended,  for  the  costs  incurred  at  the  trial 
In  the  justice's  court  had  become  Inserted  In 
and  were  a  part  of  the  judgment  and  were 
therefore  Included  In  the  promise  to  pay 
the  "judgment"  However,  It  Is  quite  clear 
that  "all  costs"  Include  costs  on  appeal;  and 
If  In  the  case  at  bar  the  appeal  should  be  with- 
drawn or  dismissed,  or  a  judgment  should  be 
rendered  against  appellant  In  the  superior 
court,  the  sureties  on  the  said  undertaking 
are  in  either  event  liable  for  any  costs  that 
accrued  on  the  appeal.  There  is  no  valid 
objection  to  the  form  of  the  undertaking.  If 
It  provide  for  the  costs  on  appeal.  It  mattera 
not  that  It  also  provides  In  the  same  Instru- 
ment for  a  stay  of  proceedings.  If  after  the 
words  "all  costs"  there  had  been  Inserted  the 
words  "on  appeal,"  no  one  would  have  ob- 
jected to  the  form  or  sufficiency  of  the  in- 
strument as  an  undertaking  on  appeal;  but 
if,  as  we  hold,  "all  costs"  as  used  In  the  in- 
strument Includes  costs  on  appeal,  then  the 
undertaking  Is  as  effectual  as  If  the  words 
"on  appeal"  had  been  used.  It  Is  quite  evi- 
dent from  the  face  of  the  Instrument  that  It 
was  Intended  to  be  an  undertaking  on  appeal 
as  well  as  for  a  stay,  and  the  penal  sum  ia 
more  than  twice  the  amount  of  the  judg- 
ment, and  the  $100  In  addition. 

We  do  not  think  that  the  above  view  Is  in 
conflict  with  any  former  decisions  of  this 
court  cited  by  petitioner.  The  case  mainly 
relied  on  Is  McConky  v.  Sui)erlor  Court  66 
Cal.  83.  But  In  that  case  the  appellant  con- 
tended that  an  tmdertaklng  for  costs  on  ap- 
peal need  not  be  given  at  ail  where  there 
was  an  undertaking  for  a  stay  of  proceed- 
ings, because  in  section  978,  after  the  provi- 
sion for  the  $100  undertaking,  the  word  "or" 
Is  used;  and  the  only  point  decided  In  the  Hc- 
Conky  Case  Is  that  the  word  "or"  as  there 
used  must  be  considered  to  mean  "and,"  so 
that,  even  where  there  is  an  undertaking  for 
a  stay,  there  must  also  be  an  undertaking  for 
costs  on  appeal.  But  In  the  McConky  Case 
the  undertaking  there  given  does  not  appear 
In  the  record,  and  It  was  assumed  that  it  did 
not  contain  any  covenant  which  was  the 
equivalent  of  a  promise  to  pay  the  costs  on 
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appeal ;  and  the  case  Is  therefore  not  authori- 
ty on  the  point  here  under  discussion. 

The  views  above  expressed  make  It  un- 
necessary to  consider  other  points  made  by 
respondent. 

The  application  for  the  writ  Is  denied,  and 
the  proceeding  Is  dismissed. 

We  concur:  BEATTT,  C.  J.;  LORIGAN. 
J.:  SHAW,  J.;  ANGELLOTTI,  J.;  SM)SS,  J.; 
HENSHAW,  J. 


ISl  Cal.  «38 

PEOPLE  V.  HOWER.    (Cr.  1,388.) 

(Supreme  Court  of  California.    Aug.  12,  1907. 
Rehearing  Denied  Sept.  5.  1907.) 

1.  Homicide  —  Apfxai.  —  iNSTBaoTioNS  — 

pD  J"  jTj  nTpv 

Where  the  only  conflict  in  instructions  with 
rpference  to  the  issue  of  drunkenness  In  a  prose- 
-cution  for  assault  with  a  deadly  weapon  was 
that  caused  by  the  giving  of  an  erroneous  in- 
iitruction  at  defendant's  request,  which  stated 
the  rule  more  favorably  to  him  than  he  was 
'entitled  to.  he  was  not  injured  by  the  conflicting 
instructions,  which  properly  stated  the  law. 

[Ed.  Note.— For  cases  in.  point,  see  Cent.  Dig. 
vol.  2G,   Homicide,  !  715.] 

2.  Homicide— Assault  with  Intent  to  Mub- 
DEB  —  Defenses  —  Dbunkenness  —  In- 

STBttCTIONS. 

In  a  prosecution  for  assanlt  with  intent  to 
murder,  an  instruction  given  at  defendant's  re- 
quest, which  merely  informed  the  jury  that  if 
defendant,  while  under  the  influence  of  liquor, 
wan  unable  to  tell  what  he  was  doing  and  to 
distinguish  between  right  and  wrong,  and  was 
under  the  influence  of  liquor  at  the  time  of  the 
alleged  assault,  they  must  acquit,  was  in  con- 
flict with  Pen.  Code,  S  22,  providing  that  no 
act  committed  by  a  person  while  in  a  state  of 
voluntary  intoxication  is  less  criminal  by  rea- 
son of  liis  having  been  in  such  coudition,  but 
that,  when  the  actual  existence  of  a  particu- 
lar motive  or  intent  is  a  necessary  element  of  a 
particular  species  or  degree  of  crime,  the  jury 
may  consider  intoxication  in  determining  such 
fact. 

3.  Same— Degbees  of  Offense— Intent. 

Defendant  was  informed  against  for  as- 
sault with  a  deadly  weapon  with  intent  to  com- 
mit murder,  and  was  convicted  of  assault  with 
intent  to  murder.  The  court  correctly  charged 
as  to  the  various  kinds  or  grades  of  offense  in- 
cluded in  the  information,  and  instructed  that 
evidence  of  drunkenness  could  only  be  consid- 
ered for  the  purpose  of  determining  the  degree 
of  the  crime.  Held,  that  the  instruction  should 
be  construed  to  authorize  the  jury  to  consider 
the  fact  of  intoxication  In  determining  which 
of  the  various  kinds  or  grades  of  offense  in- 
cluded in  the  information  the  defendant  was 
guilty  of.  and  not  as  instructing  that  they  should 
consider  such  evidence  in  determining  the  degree 
of  the  offense  of  assanlt  with  intent  to  commit 
murder  with  which  defendant  was  charged  which 
is  not  divided  into  degrees. 

4.  Cbiminai.   Law  —  Examination   op  Wit- 

RK8SES — PbEJUDIGB. 

Accused  was  not  prejudiced  by  the  court's 
refusal  to  permit  him  to  cross-examine  certain 
witnes.scs  examined  for  the  state  in  order  to 
obtain  evidence  on  the  issue  of  drunkenness  as 
to  which  they  had  not  been  examined  in  chief, 
where  accused  subsequently  examined  the  wit- 
nesses on  such  issue  either  as  his  own  or  when 
recalled  by  the  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §  3148.] 
Ca].Rep  89-91  P.— 63 


5.  Same— Tbial—Jubt— Misconduct. 

Where,  in  a  prosecution  for  assault  with  a 
deadly  weapon  with  intent  to  murder,  there  was 
nothing  in  support  of  defendant's  allegation  of 
misconduct  of  the  jury  in  examining  the  coat 
and  shirt  worn  by  prosecutor  at  the  time  of  the 
assault  after  submission  of  the  case  but  the  bare 
"information  and  belief"  statement  of  defend- 
ant's attorney  and  the  affidavits  of  the  state  on 
motion  for  a  new  trial  supported  a  conclusion 
that  the  articles  had  been  fully  inspected  by  the 
Jury  at  the  time  they  were  received  in  evidence, 
defendant  was  not  shown  to  have  been  preju- 
diced by  the  fact  that  the  garments  were  left 
in  the  courtroom,  which  was  used  by  the  jury 
after  submission  of  the  case. 

TEid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §i  317U,  3176.] 

6.  Same  —  Appeal  —  Inbtbdotions  —  Wit- 
nesses—Credibility. 

An  instruction  that  a  witness  who  testifies 
falsely  as  to  one  fact  is  to  be  distrusted  in 
other  parts  of  bis  testimony  merely  stated  a 
commonplace  matter,  which  the  jury  would  be 
apt  to  know  without  instruction,  and  was  not 
ground   for  reversal. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Criminal  Law,  {  3154.J 

In  Bank.  Appeal  from  Superior  Court, 
Mariposa  County;   J.  J.  Trabucco,  Judge. 

J.  W.  Hower  was  convicted  of  assault  with 
intent  to  miurder,  and  he  appeals.    Al&rmed. 

John  A.  Wall,  for  appellant  U.  8.  Webb, 
Atty.  Gen.,  and  J.  Charles  Jones,  for  re- 
spondent 

ANaBLLOTXI,  J.  The  defendant  was 
found  guilty  of  the  offense  of  assault  with 
intent  to  commit  murder,  upon  an  Informa- 
tion charging  him  with  the  offense  of  an  as- 
sault with  a  deadly  weapon  with  Intent  to 
commit  murder,  and  was  adjudged  to  suffer 
imprisonment  in  the  state  prison  therefor. 
He  appealed  from  the  Judgment  and  from  an 
order  denying  his  motion  for  a  new  trial,  and 
the  cause  was  ordered  transferred  to  this 
court  for  bearing  and  decision,  after  decision 
in  the  District  Court  of  Appeal  for  the  Third 
district. 

1.  Error  is  alleged  In  the  matter  of  certain 
instructions  given  upon  the  subject  of  drunlt. 
enness.  There  was  some  evidence  tending  to 
show  that  the  defendant  was  to  some  extent 
under  the  Influence  of  Intoxicating  liquor  at 
the  time  of  the  commission  of  the  offense. 
The  defendant  testified  that  during  the  last 
four  years  "the  drink  habit  had  held  him  ab- 
solutely, that  when  under  the  Influence  of 
liquor  he  did  not  know  right  from  wrong,  that 
when  the  craving  and  desire  for  liquor  came 
over  him  he  could  not  resist  it,  and  that  on 
the  day  in  question  he  commenced  drinking, 
and  remembered  nothing  about  any  trouble 
with  the  prosecuting  witness."  Upon  de- 
fendant's request,  the  court  gave  to  the  Jury 
the  following  instruction:  "If  you  believe 
that  in  consequence  of  long  Intemperance 
that  defendant  has  arrived  at  that  stage 
whenever  he  is  under  the  influence  of  liquor 
that  be  Is  unable  to  tell  what  he  Is  doing, 
ttiat  he  is  unable  to  distinguish  right  from 
wrong,  and  that  at  the  time  defendant  corn- 


Digitized  by 


Uoogle 


508 


91  PACIFIC  REPOBTJBR. 


(CaL 


mitted  the  alleged  assault  upon  Frank 
Judeas  he  was  under  the  influence  of  liquor, 
tben  I  cbarge  you  that  It  Is  your  duty  to  ac- 
quit" At  the  same  time,  the  court  on  its 
own  motion,  instructed  the  jury  as  follows: 
(1)  "No  act  committed  by  a  person  while  in 
a  state  of  voluntary  Intoxication  Is  less  crim- 
inal by  reason  of  bis  baring  been  in  sucb 
condition,  but,  whenever  the  actual  existence 
of  any  particular  purpose,  motive,  or  intent 
is  a  necessary  element  to  constitute  any  par- 
ticular species  or  degree  of  crime,  the  jury 
may  take  into  consideration  the  fact  that  the 
accused  was  intoxicated  at  the  time,  in  deter- 
mining the  purpose,  motive,  or  intent  with 
which  he  committed  the  act.  (2)  It  is  a  well- 
settled  rule  that  drunkenness  is  no  excuse 
for  the  commission  of  a  crime.  Insanity 
produced  by  intoxication  does  not  destroy 
responsibility  when  the  party,  when  sane 
and  responsible,  made  himself  voluntarily  in- 
toxicated; and  drunkenness  forms  no  defense 
whatever  to  the  fact  of  guilt,  for,  when  a 
crime  is  committed  by  a  party  while  in  a  fit 
of  intoxication  the  law  will  not  allow  him 
to  avail  himself  of  bis  own  gross  vice  and 
misconduct  to  shelter  himself  from  the  legal 
consequences  of  such  crime.  Evidence  can 
only  be  considered  by  the  jury  for  the  pur- 
pose of  determining  the  degree  of  crime,  and 
for  that  purpose  it  must  be  received  with 
great  caution." 

It  is  not  claimed  by  appellant  that  these 
instructions  so  given  by  the  court  on  its  own 
motion  did  not  correctly  state  the  law  as  to 
voluntary  Intoxication.  The  first  was  in  the 
words  of  section  22  of  the  Penal  Code,  and 
the  second  has  been  held  not  to  be  erroneous 
In  a  long  line  of  cases  commencing  with  Peo- 
ple T.  Lewis,  86  Cal.  631.  The  claim  of 
learned  counsel  for  defendant  is  that  these 
Instructions  are  in  conflict  with  the  instruc- 
tion given  at  his  request,  hereinbefore  set 
forth,  which,  It  is  further  claimed,  was  a 
proper  Instruction  under  the  circumstances 
of  this  case.  That  there  Is  such  a  conflict  is 
apparent  It  does  not  however,  follow  that 
defendant  can  complain  thereof.  The  In- 
struction given  at  defendant's  request  was 
clearly  errcmeous.  By  it  the  jury  were  in- 
formed simply  that  if  the  defendant  while 
under  the  influence  of  liquor,  was  unable  to 
tell  what  he  was  doing  and  unable  to  distin- 
guish between  right  and  wrong,  and  if  be 
was  under  the  influence  of  liquor  at  the  time 
of  the  alleged  assault  tbey  must  acquit  It 
disregards  entirely  the  question  as  to  wheth- 
er the  intoxication  was  voluntary,  requiring 
an  acquittal  under  the  drcnmstances  speci- 
fied, whether  the  intoxication  was  voluntary 
or  not  It  was  therefore  in  plain  conflict 
with  the  provisions  of  section  22,  Pen.  Code, 
set  forth  in  the  first  of  the  Instructions  given 
on  this  subject  by  the  court  on  its  own  mo- 
tion, and  with  the  decisions  of  this  court, 
and,  so  far  as  we  have  discovered,  with  tb« 
decisions  of  courts  generally  upon  this  sub- 


ject In  People  v.  Blake,  65  Cal.  275,  4  Pac. 
1,  relied  on  by  defendant  in  support  of  the 
instruction,  the  court,  after  declaring  that 
it  has  been  so  frequently  and  so  generally 
held  both  in  England  and  in  the  bigliest 
courts  of  this  and  other  states  that  druukeu- 
ness  voluntarily  brought  ou  l.s  no  excuse  for 
crime,  that  it  may  be  considered  as  si-ttied 
law,  said,  quoting  approvingly  from  People 
V.  Rogers,  18  N.  Y.  9,  72  Am.  Dec.  484:  "It 
will  moreover  occur  to  every  mind  that  sucb 
a  principle  is  absolutely  necessary  to  the 
protection  of  life.  •  •  •  But  there  is,  in 
truth,  no  injustice  In  holding  a  person  re- 
sponsible for  his  acts  committed  in  a  state 
of  voluntary  intoxication.  It  is  a  duty  which 
every  one  owes  to  bis  fellow  men,  and  to 
society,  to  say  nothing  of  more  solemn  obliga- 
tions, to  preserve,  so  far  as  lies  In  his  power, 
the  inestimable  gift  of  reason.  If  it  is  per- 
verte<l  or  destroyed  by  fixed  disease,  though 
brought  on  by  his  own  vices,  tbe  law  holds 
him  not  accountable,  but  if,  by  a  voluntary 
act,  he  temporarily  casts  off  the  restraints 
of  reasons  and  conscience,  no  wrong  is  done 
him  if  be  is  considered  answerable  for  any 
Injury  which.  In  that  state,  be  may  do  to 
others  or  to  society."  In  People  v.  TTavcrs. 
88  Cal.  233,  239,  20  Pac  88,  91,  It  was  said 
by  the  court  in  bank,  speaking  through  Mr. 
Justice  McFarland:  "As  to  the  instructions 
asked  by  appellant  on  the  subject  of  delirium 
tremens,  etc..  It  is  sufficient  to  say  that  set- 
tled insanity  produced  by  a  long-contiuued 
intoxication  affects  responsibility  in  the  same 
way  as  insanity  produced  by  any  other  cause. 
But  it  must  be  'settled  insanity,'  and  not 
merely  a  temporary  mental  condition  produc- 
ed by  recent  use  of  Intoxicating  liquor."  The 
law  upon  this  subject  was  so  clearly  and  con- 
cisely stated  by  this  court  speaking  through 
Mr.  Justice  Henshaw,  in  People  v.  Fellows, 
122  Cal.  233,  239,  64  Pac.  830,  832,  that  we 
quote  therefrom  at  length:  "No  act  commit- 
ted by  a  person  while  in  a  state  of  voluntary 
intoxication  Is  less  criminal  for  this  reason, 
saving  that,  when  the  actual  existence  of  any 
particular  purpose,  motive,  or  intent  is  a  nec- 
essary element  to  constitute  any  specific  ^e- 
cies  or  degree  of  crime,  tbe  circumstance 
of  voluntary  intoxication  may  be  considered 
by  the  jury  in  determining  the  fact  whether 
or  not  that  particular  purpose,  motive,  or  In- 
tent  was  present  Pen.  Code,  §  22.  But  a 
sane  person  who  voluntarily  becomes  intoxi- 
cated is  not  relieved  from  responsibilitii  be- 
cause of  any  mental  derangement  maiia  a 
polu,  or  insanity  produced  by  and  consequent 
upon  h4s  oicii  voluntary  act.  Such  is  tbe  im- 
port of  the  Instruction  in  People  v.  Lewis, 
supra,  and  It  is  that  form  of  Insanity,  If  in- 
sanity it  may  be  called  (for  we  do  not  think 
tbe  word  happily  chosen),  to  which  tbe  in- 
struction has  reference.  A  aanc  man,  there' 
fore,  who  voluntarily  drinks  and  becomes  fti- 
toxicate.d,  is  not  excused  because  the  result 
is  to  cloud  his  judffinent,  unbalance  his  tea- 
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son,  impair  hit  peroeptiont,  derange  his  nor- 
mal faviaties,  mid  lead  him  to  the  commia- 
aion  of  an  act  which  in  hit  toher  tenaea  he 
would  have  avoided.  Upon  the  other  hand, 
if  one,  by  reason  of  long-continued  Indulgence 
In  intoxicants,  bas  readied  tliat  stage  of 
clironic  alcoliolism  where  the  brain  la  per- 
manently diseaeed,  where  the  victim  is  ren- 
dered incapable  of  distinguishing  right  from 
wrong,  and  where  permanent  general  Insani- 
ty bas  resulted,  then,  and  in  such  case,  be  is 
no  more  legally  responsible  for  his  acts 
than  would  be  the  man  congenitally  insane, 
or  insane  from  violent  Injury  to  the  brain." 
The  Italics  are  ours.  See,  also,  note  to 
Knight  V.  State  (Neb.)  76  Am.  St.  Hep.  91.  It 
may  possibly  be  that,  In  view  of  the  evidence 
of  the  defendant,  he  would  have  been  war- 
ranted In  requesting  an  Instruction  embody- 
ing the  doctrine  to  the  effect  that,  where  per- 
manent general  Insanity  resulting  from  long- 
continued  indulgence  in  intoxicating  liquors, 
it  has  the  same  effect  as  to  the  responsibility 
of  a  person,  as  permanent  Insanity  resulting 
from  any  other  cause,  although  the  founda- 
tion in  the  evidence  for  such  an  Instruction 
Is  very  slight.  But  no  such  instruction  was 
requested,  the  Instruction  in  fact  requested 
and  given  being  simply  a  statement  absolute- 
ly at  variance  with  section  22,  Pen.  Code,  and 
the  well-settled  doctrine  stated  In  the  deci- 
sions above  cited.  The  evidence  was  such 
as  to  warrant  a  conclusion  on  the  part  of 
the  Jury  that  the  defendant,  when  sane  and 
responsible,  voluntarily  made  himself  intoxi- 
cated, and  therefore  it  must  be  held,  under 
the  decisions,  that  the  instructions  given  by 
the  court  on  Its  own  motion  were  correct 
The  only  conflict  in  the  instructions  given 
was  that  caused  by  the  giving  of  the  errone- 
ous Instruction  at  the  request  of  the  defend- 
ant, which  stated  the  rule  more  favorably 
to  him  than  it  should  have  done.  XTnder 
such  circumstances  the  defendant  has  no 
good  ground  of  complaint.  People  v.  Suesser, 
142  Cal.  354,  364,  75  Pac.  1093;  Williams  v. 
S.  P.  Oo.,  110  CaL  457,  462,  42  Paa  974; 
Dennison  v.  Chapman,  105  Cal.  447,  458,  39 
Pac.  61.  People  v.  Blake,  supra,  relied  on 
by  defendant  in  support  of  the  instruction,  la 
not  opposed  to  the  views  we  have  stated. 
The  question  there  was  as  to  the  admissibil- 
ity of  evidence  in  a  case  where  an  intent  to 
defraud  was  a  necessary  elemeq^  of  the 
offense  charged,  and  evidence  tending  to 
show  that  the  defendant  was  unable  or  in- 
capable of  forming  such  intent  was  held  ad- 
missible. This  ruling  was  in  full  accord 
with  section  22,  Pea  Code. 

The  learned  Court  of  Appeal  held  that  the 
second  Instruction  given  by  the  court  on  its 
own  motion  was  prejndlcially  erroneous  In 
Btatlng  that  "evidence  of  drunkenness  can 
only  be  considered  by  the  jury  for  the  pur- 
pose of  determining  the  degree  of  crime,"  the 
offense  charged — assault  with  Intent  to  com- 
mit murder — not  being  divided  into  degrees. 


But  embraced  in  the  charge  made  by  the  in- 
formation were  the  lesser  offenses  of  assault 
with  a  deadly  weapon  and  simple  assault,  to 
constitute  either  of  which  the  specific  Intent, 
which  was  an  essential  element  of  the  higher 
charge,  was  not  necessary.  The  court  cor- 
rectly instructed  the  jury  as  to  the  various 
Idnds  or  grades  of  offense  included  in  the  in- 
formation. We  are  of  the  opinion  that, 
under  these  circumstances,  the  last-quoted 
portion  of  the  instruction  given  could  only  be 
understood  by  the  Jury  as  authorizing  them 
to  take  the  fact  of  intoxication  into  consid- 
eration in  determining  as  to  which  of  the 
various  kinds  or  grades  of  offense  included  In 
the  information  the  defendant  was  guilty. 
So  construed,  the  instruction  was  certainly 
not  preJudiciaL  People  v.  Phelan,  93  Cal. 
Ill,  2S  Pac.  865,  in  which  such  an  instruction 
was  held  erroneous,  is  not  in  point  The 
offense  there  charged  was  burglary,  wlUch  is 
divided  into  two  degrees,  the  only  distin- 
guishing feature  between  such  degrees  being 
as  to  the  time  when  the  crime  Is  committed, 
burglary  In  the  nighttime  being  of  the  first 
degree,  and  burglary  in  the  daytime  being  of 
the  second  degree.  The  specific  intent  essen- 
tial to  that  offense  is  the  intent  at  the  time 
of  the  entry  to  commit  larceny  or  some  other 
felony.  The  defendant  introduced  evidence 
to  show  that  he  was  Intoxicated  at  the  time  of 
entry  for  the  purpose  of  showing  the  absence 
of  an  intent  to  commit  any  felony.  In  which 
event  be  was  entitled  to  an  acquittal.  Under 
these  circumstances  the  court  instructed  the 
Jury  that  such  evidence  could  only  be  con- 
sidered for  the  purpose  of  determining  "the 
degree  of  the  crime."  Manifestly,  this  could 
be  read  only  as  referring  to  the  degrees  into 
which  the  offense  was  divided  by  law,  and 
as  to  which  the  court  had  doubtless  instruct- 
ed the  Jury.  So  read  it  was  undoubtedly  er> 
roneouB.  See  People  t.  Vincent  95  Cal.  425, 
429,  30  Pac.  581. 

2.  Four  eyewitnesses  of  the  assault  were 
called  by  the  people  and  examined  as  to  the 
affair,  but  on  their  direct  examination  they 
were  asked  no  question  and  gave  no  testi- 
mony as  to  defendant's  condition  so  far  M 
sobriety  was  concerned.  On  cross-examina- 
tion each  was  asked  as  to  defendant's  condi- 
tion tor  sobriety  on  that  day,  and  an  objection 
that  the  same  was  not  proper  cross-examina- 
tion was  sustahied,  the  court  stating  that  it 
would  accord  the  privilege  to  defendant  of 
recalling  the  witnesses  as  his  own.  One  of 
these  witnesses  was  called  by  defendant  and 
testified  upon  the  subject  favorably  to  him. 
The  other  three  were  called  in  rebuttal  by 
the  people,  and  testified  on  this  subject,  and 
the  defendant  was  then  given  full  opportuni- 
ty to  cross-examine  them  thereon.  This 
right  he  then  exercised.  In  view  of  these 
facts,  It  Is  unnecessary  to  consider  whether 
the  court  erred  In  the  rulings  complained  of. 
If  it  be  assumed  that  it  did  err,  manifestly 
the  error  was  without  prejudice. 

3.  It  is  claimed  that  the  Jury  received  evl- 
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dence  out  of  court  other  than  that  resulting 
from  n  view  of  the  premlaes.  This  claim  Is 
based  upon  an  affidavit  made  by  counsel  for 
defendant  showing  that  the  coat  and  shirt 
■worn  by  the  prosecuting  witness  at  the  time 
of  the  assault,  which,  It  Is  said,  were  In  a 
"most  horrible,  revolting,  and  disgusting" 
condition,  by  reason  of  the  rents  and  cuts 
therein  made  by  defendant's  knife  and  the 
"dried,  matted,  and  putrid  blood  thereon" 
which  had  come  from  the  wounds  made  by 
defendant,  were,  after  being  received  In  evi- 
dence and  examined  and  Inspected  by  the 
jury,  left  on  the  floor  of  the  courtroom  dur- 
ing the  deliberations  of  the  Jury,  the  court- 
room, in  accord  with  the  custom  in  said 
court,  being  used  as  the  jury  room.  There  is 
nothing  but  the  bare  "information  and  be- 
lief" statement  of  defendant's  attorney  to 
show  that  any  examination  of  the  coat  or 
shirt  was  made  by  any  Juror  after  the  sub- 
mission of  the  case,  and  this,  of  course,  was 
ineffectual  for  any  purpose.  People  v.  Feld, 
32  Cal.  Dec.  16,  86  Pac.  1100.  The  mere  fact 
that  they  were  on  the  floor  in  the  courtroom 
and  in  sight  of  the  Jury,  does  not  compel  the 
conclusion  that  they  were  so  examined. 
Moreover,  the  affidavits  on  motion  for  a  new 
trial  were  such  as  to  support  a  conclusion 
that  these  articles  had  been  fully  Inspected 
and  examined  by  the  jury  at  the  time  they 
were  received  in  evidence,  and  we  are  unable 
to  see  how.  under  the  circumstances  of  this 
case,  the  defendant  could  be  held  to  have  l>een 
prejudiced,  even  had  it  appeared  that  the 
jurors  or  some  of  them  had  again  inspected 
the  garments. 

4.  The  Instruction  as  to  distrust  of  a  wit- 
ness who  testifies  falsely  as  to  one  fact  in 
giving  his  testimony,  and  the  right  of  the 
jury  to  reject  the  whole  of  the  testimony  of 
a  witness  who  is  found  by  them  to  have  de- 
liberately testified  falsely  In  one  part  of  his 
testimony,  noted  by  the  learned  Court  of  Ap- 
peal In  Its  opinion,  was  not  such  as  to  call 
for  a  reversal.  See  People  v.  Dobbins,  138 
Gal.  604,  72  Pac.  339.  It  Is  also  to  be  noted 
that  this  instruction,  which  is  word  for  word 
the  instruction  considered  in  the  case  last 
cited,  belongs  to  that  class  of  Instructions 
which  contain  only  mere  commonplace  mat- 
ters that  the  Jurors  would  be  apt  to  know 
about  and  act  upon  in  the  absence  of  instruc- 
tions. It  is  well  settled  that  the  giving  of 
instructions  of  that  class  will  not  be  held 
to  be  a  proper  ground  for  reversal.  People 
T.  Tlbbs,  143  Cal.  100,  303,  76  Pac.  904;  Peo- 
ple V.  Wardrip,  141  Cai.  229,  74  Pac.  744; 
I'eople  V.  Farrlngton.  140  Cal.  656,  74  Pac. 
288;  People  v.  Wong  Bin,  139  Cal.  65,  72  Paa 
505. 

This  disposes  of  all  the  points  made  for  a 
reversaL 

The  judgment  and  order  are  affirmed. 

We  concur:  BEATTI.  C.  J.;  SHAW,  J.; 
8LOSS,  J.;  HENSHAW,  J.;  LORIOAN,  3. 


McFARLAND,  J.  (concurring).  I  concur 
In  the  judgment  of  affirmance,  because  I 
think  that  the  error  committed  by  the  trial 
court,  which  is  hereinafter  noticed,  probably 
had  no  prejudicial  effect  upon  the  minds  of 
the  jury.  But,  in  my  opinion,  the  District 
Appellate  Court  was  right  In  holding  that  the 
trial  court  committed  an  error  in  Instructing 
the  Jury  that  "evidence  of  drunkenness  can 
only  be  considered  by  the  jury  for  the  pur- 
pose of  determining  the  degree  of  crime." 
This  Is  in  direct  conflict  with  section  22  of 
the  Penal  Code,  and  takes  away  from  that 
section  its  most  important  feature.  The  sec- 
tion is  as  follows:  "No  act  committed  by  a 
person  while  in  a  state  of  voluntaiy  Intoxi- 
cation is  less  criminal  by  reason  of  his  hav- 
ing been  In  such  condition.  But  whenever 
the  actual  existence  of  any  particular  pur- 
I)Ose,  motive,  or  Intent  is  a  necessary  ele- 
ment to  constitute  any  particular  species  or 
degree  of  crime,  the  jury  may  take  Into  con- 
sideration the  fact  that  the  accused  was  in- 
toxicated at  the  time,  in  determining  the 
purpose,  motive,  or  intent  with  which  be 
committed  the  act."  This  language  is  not 
confined  to  a  "degree"  of  a  crime,  but  em- 
braces any  "species,"  or  kind  of  crime,  wheth- 
er divided  Into  degrees  or  not  It  applies 
to  every  crime  of  which  the  existence  of  a 
particular  intent  or  purpose  is  a  necessary 
element.  It  is  true  that  this  court,  in  two  or 
three  cases,  used  the  expression  that  drunk- 
enness could  be  considered  only  in  determin- 
ing the  degree  of  a  crime,  but  it  was  used 
only  in  murder  cases  where  the  degrees  of 
the  crime  depended  on  a  particular  Intent 
or  purpose;  and,  as  it  was  said  In  People  v. 
Vincent,  95  Cal.  425,  30  Pac.  581,  "the  de- 
grees of  murder  are  based  upon  the  'intent* — 
the  deliberation  or  premeditation — with  which 
the  act  is  done;  and  therefore  it  is  not  Im- 
proper, in  trials  for  unlawful  homicide,  to 
instruct  the  jury  that  they  can  consider  in- 
toxication only  for  the  purpose  of  determin- 
ing the  degree  of  the  crime,  because  that  is 
telling  them  in  substance  that  they  may  con- 
sider it  in  determining  'the  purpose,  motive, 
and  intent"  with  which  the  act  was  commit- 
ted." But  the  court  did  not  Intend  to  declare 
the  invariable  rule  that  drunkenness  can  be 
considered  only  to  determine  the  degree  of 
crime  clearly  appears  In  the  case  of 
People  V.  Phelan,  93  Cal.  Ill,  28  Pac.  856. 
In  that  case  the  defendant  was  charged  with 
burglary,  \vhicb  crime  consists  In  entering  a 
building  with  Intent  to  commit  larceny  or 
some  felony.  The  defendant  introduced  evi- 
dence showing  that  he  was  greatly  Intoxicat- 
ed at  the  time  of  the  alleged  commission  of 
the  crime  and  did  not,  and  could  not,  have 
had  any  intent  to  commit  a  felony  in  the 
building,  but  the  court  Instructed  the  jury — 
as  the  jury  were  instructed  in  the  case  at  bar 
— ^that  "evidence  of  drunkenness  can  only  be 
considered  by  the  jury  for  the  purpose  of 
determining  the  degree  of  the  crime."    Of 
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course,  this  Instruction  In  the  Pbelan  Case 
was  absurd,  because  the  degrees  of  burglary 
are  founded  on  the  time  of  the  commission 
of  the  crime,  whether  In  the  daytime  or 
nighttime,  and  have  no  reference  to  the  In- 
tent of  the  party  charged;  but  the  case  was 
reversed  for  the  giving  of  the  instruction  be- 
cause It  took  away  from  the  jury  the  right 
to  consider  the  drunkenness  of  the  defendant 
In  determining  the  intent  or  purpose  with 
which  he  entered  the  building.  The  princi- 
ple would  have  been  the  same  If  burglary 
had  not  been  divided  into  degrees  at  all. 
The  court  say:  "As  given,  the  instruction 
withdrew  from  the  consideration  of  the  jury 
evidence  which  the  Code  says  a  Jury  may 
consider  in  determining  the  intent  with 
which  an  act  is  committed.  •  •  •  The 
instruction  that  the  Jury  could  not  consider 
that  evidence  for  any  other  purpose  than 
that  of  determining  the  degree  of  the  crime 
Is  clearly  erroneous,  and  for  that  error  the 
judgment  appealed  from  must  be  reversed." 
And  In  People  v.  Vincent,  supra,  the  court, 
commenting  upon  the  Phelan  Case  said; 
"Burglary  consists  In  entering  a  house 
•  *  •  'with  Intent  to  commit  grand  or 
petit  larceny,  or  any  felony';  and  it  Is  ap- 
parent to  the  dullest  apprehension  that  a 
drunken  man  might  unlawfully  enter  a  house 
without  any  Intent  whatever  to  commit 
larceny  or  felony.  And  It  Is  equally  appar- 
ent that  a  jury,  in  determining  with  what  in- 
tent he  entered,  might  well  consider  the  fact 
that  he  was  Intoxicated;  but  the  'degree'  of 
the  crime  would  have  nothing  to  do  with  It 
The  court,  In  delivering  the  decision  In  Peo- 
ple V.  Phelan,  93  Cal.  Ill,  28  Pac.  855,  did 
not  consider  It  necessary  to  state  that  they 
were  not  dealing  with  a  murder  trial."  We 
think  therefore  that  In  the  case  at  bar  the 
court  clearly  erred  In  using  the  language 
which  we  have  considered;  and  any  instruc- 
tion In  that  abstract  form  should  never  be 
given.  Whenever  an  essential  element  of  a 
crime  Is  the  particular  Intent  or  purpose  with 
which  the  act  Is  done,  drunkenness  may  be 
considered  by  a  jury  In  determining  whether 
Buch  intent  or  purpose  actuated  the  defend- 
ant; and  this  Is  so  whether  or  not  there  are 
any  degrees  of  the  crime  with  which  the 
defendant  Is  charged. 
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PEOPLE  V.  SMITH.    (Cr.  1,378.) 
(Supreme  Court  of  California.    Aug.  9,  1907.) 

1.  Obimiral  Law— Instbuotions. 

Defendant  cannot  complain  of  the  refusal 
of  his  requested  instructions,  the  court  having 
given  others  embodying  the  same  principles. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  2011.] 

2.  Saub  —  Mattebs    Bxplanatobt    of    Evi- 
dence— Declarations. 

As  explaining  what  defendant  meant  when, 
on  having  deoeased  pointed  out  to  him  by  his 
brother,  defendant  asked  deceased.  "Can  tou  re- 
peat them  words  again?"  evidence  of  the  lan- 
guage previously  used  by  deceased  towards  de- 


fendant's brother  about  their  mother,  though 
uttered  in  the  absence  of  defendant,  Is  admis- 
sible. 

3.  Samb— Motion  to  Stbikk  Out  Evidence 
— Necessitt. 

There  being  nothing  on  the  face  of  a  ques- 
tion to  indicate  that  an  answer  to  it  might  not 
be  relevant,  material,  and  competent,  it  was 
necessary  after  its  admission  over  tlie  objec- 
tion to  the  question  that  it  was  irrelevant,  im- 
material, and  incompetent  to  mcve  to  strike  out 
the  answer  that  error  may  be  predicated  on  tiie 
overruling  of  the  objection. 

rE3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  f  2674.] 

4.  SaUE— DECI.ABATIONS    OF    Co-CONSPIBATOR. 

Though  there  was  proof  of  conspiracy  of 
defendant  and  his  brother  to  kill  deceased,  yet 
the  statement  of  the  brother  made  after  he  liad 
fled  and  was  looking  on  at  a  distance,  and  be- 
tween the  first  and  second  shots  fired  by  de- 
fendant, "I  knew  he  was  going  to  get  it,"  is  in- 
adraissible;  it  not  being  made  wliile  the  declar- 
ant was  aiding  in  furthering  the  object  of  the 
conspiracy,  and  not  Ijeing  a  declaration  In  any 
manner  in  aid  or  furtherance  of  the  conspiracy. 
fEd.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  14,  Criminal  Law,  {  99C.] 

5.  Ho^fICIDE—SELF-DEFENSE— Evidence. 

The  defense  in  a  homicide  case  being  self- 
defense,  defendant  on  the  issue  of  wiiether  he 
acted  on  a  reasonable  apprehension  may  show 
not  only  that  he  was  much  smaller  than  de- 
ceased, but  that  he  had  for  a  long  time  had  a 
disease  and  as  a  result  was  weak  and  en- 
feebled. 

^^V.^'?^®""^**'  <^'«''  in  P«>ot<  see  Cent.  Dig. 
vol.  26,  Homicide,  §  419.] 

6.  Same— Harmless  Ebbob. 

The  refusal  to  allow  a  physician  to  testify 
°iA  homicide  case,  in  which  the  defense  was 
self-defense,  Ihat  defendant  was  afflicted  with  a 
certain  disease,  and  as  a  result  was  weak  and 
sick,  at  the  time  of  the  homicide,  is  not  harm- 
'*«••  tlipush  defendant  testified  that  he  had  been 
afflicted  with  the  disea.se  for  a  long  time,  and 
there  was  no  evidence  to  the  contrary. 

„}i^;c^^^~^°/  ^S'Sli",  P°tat'  «««  Cent.  Dig. 
vol.  20,  Homicide,  i  714,] 

In  Bank.  Appeal  from  Superior  Court. 
City  and  County  of  San  Francisco;  F.  H. 
Dunne,  Judge. 

Henry  Smith  was  convicted  of  manslaugh- 
ter and  appeals.  Beversed,  and  remanded 
for  new  trial. 

Frank  J.  Murphy,  for  appellant.  U.  S. 
Webb,  Atty.  Gen.,  C.  N.  Post,  Asst  Atty. 
Gen.,  and  .1.  Charles  Jones,  DIst.  Atty.,  for 
respondent 

LORIGAN,  J.  The  appellant  was  charged 
with  murder  In  the  killing  of  one  Joseph  Mc- 
Cann  in  the  city  of  San  Francisco,  and  on 
trial  was  convicted  of  manslaughter.  He  ap- 
peals from  the  judgment  and  order  denying 
his  motion  for  a  new  trial. 

It  was  Insisted  by  the  defendant  upon  the 
trial  that  the  killing  of  McCann  was  com- 
mitted by  him  in  necessary  self-defense.  Sev- 
eral grounds  are  urged  for  a  reversal,  and  in 
order  that  these  may  be  properly  considered 
It  Is  necessary  to  refer  to  some  of  the  evi- 
dence in  the  case.  That  evidence  tended  to 
fthow  that  on  the  afternoon  of  the  day  of  the 
homicide   (January    11,    1905)    the   deceased 
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was  In  Meyerborg'a  saloon  at  the  southwest 
comer  of  Taylor  and  Eddy  streets,  in  the 
city  of  San  Francisco,  drinking,  when  Fred 
Smith,  a  brother  of  the  defendant,  entered. 
It  does  not  appear  that  these  two  were  ac- 
quainted, but  as  soon  as  Fred  Smith  entered 
McCann  stepped  up  to  him  and  addressed 
him  as  a  "little  son-of-a-bltch"  and  charac- 
terized his  mother  and  sister  as  whores. 
Fred  Smith,  with  tears  in  his  eyes,  told  Mc- 
Cann that  he  (Smith)  was  only  a  little  fel- 
low and  unable  to  defend  himself,  but  that 
be  bad  a  brother  who  would  make  him  "eat 
those  words"  or  "repeat  those  words,"  if  he 
would  wait  until  he  could  get  him.  McCann 
said  he  would  wait,  and  Fred  Smith  left  the 
saloon.  Some  fifteen  minutes  later  Henry 
Smith,  the  defendant,  the  brother  of  Fred 
Smith,  walked  into  the  saloon,  took  a  glass 
of  beer,  and  then  went  out  He  Immediately 
returned  with  Fred  Smith,  who  had  remained 
on  the  outside  when  defendant  first  entered 
the  saloon,  and  as  they  came  in  the  latter 
pointed  to  McCann  as  the  person  who  had 
used  the  language  about  their  mother  and 
sisto:,  saying,  "That  Is  the  man."  The  de- 
fendant addressing  McCann  said,  "Did  yon 
call  my  mother  a  whore?"  Fred  Smith  then 
immediately  said,  "Can  you  repeat  them 
words  over  again?"  followed  by  the  defend- 
ant also  saying,  "Can  you  repeat  tbem  again?" 
Before  anything  further  could  occur,  save 
probably  a  response  by  McCann  that  he 
could,  the  defendant  was  grasped  by  a  by- 
stander, who,  assisted  by  the  barkeeper,  put 
him  out  of  the  saloon.  At  the  time  the  de- 
fendant entered  the  saloon  he  was  armed, 
and  there  was  some  evidence  that  as  be  spoke 
to  McCann  when  be  last  entered  he  made  a 
motion  to  draw  a  pistol.  After  being  put 
out  of  the  saloon  defendant  and  his  brother 
went  to  another  saloon  on  the  northwest 
comer  of  Taylor  and  Eddy  streets,  where 
they  remained  about  10  minutes,  came  out, 
and  started  across  Eddy  street  in  the  direc- 
tion of  their  home  on  Taylor  street  As  they 
crossed  Eddy  street  McCann,  who  was  either 
standing  in  front  of  Meyerborg's  saloon,  or 
had  Just  then  come  out  of  the  Eddy  street 
entrance  to  It,  saw  them  approaching  and 
started  towards  the  defendant,  called  him  a 
"little  son-of-a-bltch,"  and  said,  "You  got  a 
gun,"  and  tried  to  grasp  him.  The  defend- 
ant ran  out  on  Taylor  street,  followed  by  Mc- 
Cann, who  overtook  bim  and  grasped  him 
and  they  fell  on  the  street,  the  deceased  on 
top  of  the  defendant.  As  to  what  occurred 
when  McCann  reached  the  defendant,  and  just 
when  the  shots  which  occasioned  his  death 
were  fired,  is  in  dispute  under  the  evidence. 
There  was  evidence  however,  on  the  part  of 
the  defendant  that  when  McCann  overtook 
the  defendant  he  struck  him  on  the  side  of 
the  face,  then  caught  bold  of  him,  threw 
bim  down  on  the  street,  got  on  top  of  him, 
grasped  him  by  the  throat,  saying,  "You  little 
son-of-a-bitch,  I  will  kill  you  with  your  own 
gun,"   struck   him   again   and   was   bumping 


his  bead  against  the  cobblestones,  when  de- 
fendant pulled  his  pistol  from  his  hip  pocket 
and  fired  twice,  both  shots  taking  effect  in 
the  body  of  McCann  and  causing  his  death 
the  day  following.  While  McCann  was  pur- 
suing the  defendant,  Fred  Smith,  his  brother, 
ran  into  a  store  in  the  vicinity  and  was  look* 
Ing  out  of  the  show  window  on  Taylor  street, 
when  the  proprietor  thereof  addressed  him. 
Inquiring  what  was  the  matter.  The  only 
response  made  by  Fred  Smith  was,  "I  knew 
be  was  going  to  get  it"  This  statement  of 
Fred  Smith's  was  proven  to  have  been  made 
between  the  firing  of  the  first  and  second 
shots  at  McCann  by  the  defendant,  and  was 
admitted  over  the  objection  of  the  defensa 
It  further  appeared  from  the  evidence  that 
McCann  was  a  marblecutter,  45  years  of  age, 
and  weighed  about  240  pounds.  The  defend- 
ant was  21  years  of  age,  had  been  employed 
as  a  solicitor  In  the  clothing  business,  and, 
according  to  his  own  testimony,  weighed 
some  time  prior  to  the  homicide,  about  105 
pounds,  and  for  S'^  years  had  suffered  from 
catarrh  of  the  stomach  and  had  been  under 
the  care  of  a  physician.  Dr.  Newton,  for  2\i 
years  prior  to  the  date  of  the  conflict  This 
Is  a  sufficient  statement  of  the  evidence  to 
illustrate  the  points  made  upon  this  appeal. 

Complaint  Is  first  made  of  the  refusal  of 
the  court  to  give  certain  Instructions  which 
were  requested  by  the  appellant.  As  the 
record,  however,  shows  that  the  instructions 
given  by  the  court  of  its  own  motion  embrac- 
ed the  same  principles  of  law  contained  in 
the  Instructions  asked  by  the  defendant,  be 
has  no  valid  ground  of  complaint  that  the 
Instructions  tendered  by  him  embodying  the 
same  principles  were  refused. 

It  is  also  insisted  that  the  court  erred  In 
allowing  certain  witnesses  for  the  prosecu- 
tion to  state  the  language  used  by  the  de- 
ceased towards  Fred  Smith  in  the  saloon  in 
which  be  called  the  mother  of  the  defendant 
a  whore.  The  claim  of  appellant  is  that,  as 
be  was  not  present  at  the  tune  the  language 
was  used,  evidence  relative  to  its  use  was  In- 
admissible against  him.  Before  any  proof  of 
the  use  of  this  language  by  deceased  was 
made  it  was  shown  that  defendant  on  his 
second  entry  into  the  saloon,  and  after  his 
brother  had  pointed  out  the  deceased  as  the 
man  who  used  the  language,  said,  "Did  you 
call  my  mother  a  whore?"  and,  "Can  you 
repeat  them  [words]  again?"  Under  these 
circumstances  evidence  of  the  language  used 
by  McCann  towards  Fred  Smith  about  the 
mother  of  defendant  even  though  uttered  in 
the  absence  of  defendant  was  admissible  as 
explainmg  what  defendant  meant  and  to 
what  he  had  reference  when  Inquiring  of  Mc- 
Cann whether  he  had  used  the  language,  and 
asking  him  whether  he  could  repeat  It  Par- 
ticularly is  this  true  In  view  of  the  fact  that 
Fred  Smith,  the  brother  of  defendant  at  this 
same  time,  inquired  of  McCann  whether  he 
could  "repeat  them  words  over  again,"  fol- 
lowed immediately  bj  the  same  inquiry  made 
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by  the  defendant  Tlie  Jury  were  entitled 
to  know  what  was  meant  by  the  Inquiry  of 
defendant  as  to  whether  deceased  could  re- 
peat "them  words  again,"  and  to  know  what 
words  of  deceased  defendant  referred  to  la 
order  to  clearly  understand  the  Inquiry  ad- 
dressed by  defendant  to  McCann,  and  as 
throwing  light  upon  the  purpose  and  motive 
of  defendant  In  making  It 

It  Is  next  urged  that  the  court  erred  In 
overruling  the  objection  of  appellant  to  the 
admission  In  evidence  of  the  declaration 
made  by  Fred  Smith  while  the  shooting  was 
taking  place,  namely,  "I  knew  he  was  going 
to  get  It"  It  Is  Insisted  by  the  respondent 
that  the  defendant  cannot  avail  himself  upon 
this  appeal  of  the  alleged  error  in  the  admis- 
sion of  this  evidence,  because,  although  be 
objected  to  the  question  asked,  he  did  not, 
after  it  was  answered,  move  to  strike  out 
the  response.  This  point  is  undoubtedly 
good.  There  was  nothing  on  the  face  of  the  j 
question  to  indicate  that  an  answer  to  It 
might  not  l>e  relevant  material,  and  compe-  i 
tent  evidence,  and  hence  it  was  not  improper  I 
to  overrule  the  objection  urged  against  the  j 
inquiry  upon  the  only  ground  urged,  namely, 
that  it  was  Irrelevant  immaterial,  and  In- 
competent The  question  only  appeared  to 
be  vulnerable  to  all  these  objections  when 
the  answer  to  it  was  given,  and  as  that  was 
the  first  and  only  time  It  appeared  to  be  so. 
It  was  the  duty  of  the  defendant  to  move  to 
strike  the  answer  out  and  having  failed  to 
do  so,  no  error  can  be  predicated  on  the  over- 
ruling of  the  objection.  People  v.  Williams, 
127  Oal.  216,  59  Pae.  581 ;  People  v.  Lawrence, 
143  Cal.  148,  156,  76  Pac.  893,  68  U  R.  A. 
193.  If  this  were  the  only  point  made  for  a 
reversal  of  the  judgment,  we  would,  for  that 
reason,  have  to  hold  that  it  was  not  well 
taken ;  but,  as  the  cause  must  go  back  for  a 
new  trial,  we  feel  impelled  to  dispose  of  the 
question  as  to  the  admissibility  of  this  evi- 
dence upon  Its  merits,  and  now  proceed  to 
do  so. 

The  theory  of  the  prosecution  on  the  trial 
of  the  case  was  that  after  McCann  had  used 
the  language  to  Fred  Smith  when  he  first 
came  In  the  saloon  concerning  his  mother 
and  sister  the  latter  sought  the  defendant 
and  a  conspiracy  was  entered  Into  between 
tbem  to  kill  McCann,  and  In  defense  of  this 
ruling  of  the  trial  court  it  Is  Insisted  by  re- 
spondent that  there  was  evidence  In  the  case 
tending  to  show  such  conspiracy ;  that  it  was 
still  existent  and  its  object  had  not  been 
finally  accomplished  when  the  declaration 
was  made,  as  the  second  shot  had  not  then 
been  fired  by  defendant;  that  as  Fred  Smith 
was  a  conspirator  with  defendant  when  this 
declaration  was  made  by  him  and  was  made 
pending  the  conspiracy  and  In  furtherance  of 
its  design,  it  was  admissible  evidence  against 
his  co-conspIrator.  the  Oefendnnt  We  can- 
not agree  with  the  position  of  respondent 
MP.-3S 


and  are  of  the  opinion  this  evidence  is  Inad- 
missible. 

We  do  not  discuss  the  claim  made  by  appel- 
lant that  there  was  no  evidence  in  the  case 
supporting  the  theory  of  a  conspiracy.  It 
was  insisted,  on  the  trial,  that  there  was, 
and  evidence  was  Introduced,  which,  it  Is 
asserted  now,  supported  that  claim.  Wheth- 
er there  was,  or  was  not,  a  conspiracy 
entered  Into  between  these  brothers  having 
for  Its  object  the  killing  of  McCann  is  a  ques- 
tion of  fact  to  be  determined  by  a  jury  from 
the  evidence  under  appropriate  instructions 
from  the  court,  and  as  the  question  immedi- 
ately under  consideration  does  not  Involve 
any  inquiry  aa  to  whether  there  was,  or  was 
not  sufficient  proof  of  the  conspiracy,  that 
question  is  left  where  It  properly  belongs 
upon  a  new  trial,  namely,  to  the  Jury.  For 
the  purposes  of  present  consideration.  If  it 
should  be  conceded  there  was  sufficient  proof 
of  a  conspiracy,  still  we  do  not  think  that 
this  declaration  of  Fred  Smith  was  admis- 
sible. The  rule  allowing  statements  or  decla- 
rations of  one  conspirator  to  be  given  in  evi- 
dence as  against  his  co-conspirator  requires, 
not  only  that  the  conspiracy  be  pending  and 
its  object  not  consummated  when  the  state- 
ments or  declarations  are  made,  but  also  that 
such  statements,  in  order  to  be  admissible, 
must  be  in  aid  and  furtherance  of  the  com- 
mon purpose  or  design  of  the  conspiracy. 

The  rule  is  stated  in  Cjc,  vol.  8,  p.  680: 
"Acts  or  declarations  of  a  conspirator  cannot 
be  admitted  as  against  a  co-consplrator,  un- 
less such  acts  were  performed  or  declara- 
tions made  in  aid  or  execution  of  the  con- 
spiracy." And,  as  to  the  admission  of  such 
statements  or  declarations.  It  Is  said  In  Peo- 
ple V.  Irwin,  77  Cal,  494,  604,  20  Pac.  56,  69: 
"No  declarations  except  those  made  'during 
the  pendency  of  the  conspiracy  and  In  fur- 
therance of  its  objects,'  can  be  used  against 
a  co-conspirator.  Declarations  showing  past 
acts,  or  expressing  merely  the  opinion  or  de- 
sire of  the  conspirator  making  them,  are  not 
binding  upon  any  one  except  himself,  or  those 
in  whose  presence  they  are  made" — citing 
cases.  Now,  examining  the  declaration  of 
Fred  Smith  admitted  In  evidence  In  the  light 
of  the  principle  declared  In  these  authorities. 
It  Is  readily  observable  that  such  declaration 
was  in  no  manner  In  aid  or  execution  of  the 
asserted  conspiracy,  or  in  any  way  In  fur- 
therance of  Its  objects.  A  declaration,  state- 
ment or  act  of  a  conspirator,  to  be  admissi- 
ble as  in  "furtherance"  of  the  conspiracy, 
must,  as  the  word  "furtherance"  ex  vl  ter- 
mini imports,  be  an  act,  statement,  or  decla- 
ration which  in  some  measure,  or  to  some  ex- 
tent, aids  or  assists  towards  the  consumma- 
tion of  the  object  of  the  conspiracy.  How 
can  It  be  claimed  that  the  declaration  in 
question  was  of  this  character?  When  this 
declaration  was  made  by  Fred  Smith,  the  con- 
flict between  his  brother  and  McCann  was 
practically  on,  and  he  bad  fled  from  the  scene 
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to  a  place  of  safety.  Certainly,  It  cannot  be 
pretended  that  at  the  time  he  answered  the 
Inquiry  of  the  storelxeeper  he  was  doing  any- 
,  thing  in  aid  of  the  killing  of  McCann,  or 
which  tended  to  effect  that  object.  His  decla- 
ration that  he  knew  that  the  deceased  was 
"going  to  get  It"  was  simply  a  statement  of 
bis  belief  or  opinion  on  the  subject.  It  was 
not  made  at  a  time  when  Fred  Smith  was 
aiding  In  furthering  the  object  of  the  asserted 
conspiracy,  nor  was  it  a  declaration  in  any 
manner  in  aid  or  furtherance  of  the  alleged 
conspiracy,  and  as  any  declaration  made  by 
him  could  only  be  admissible  If  it  were,  such 
declaration  was  Inadmissible  w^ben  It  was 
not.  The  only  authority  cited  by  respondent 
in  support  of  the  ruling  is  the  case  of 
People  V.  Murphy,  45  Cal.  137,  but  In  that 
case  the  exclamation  of  Mrs.  Murphy,  the 
wife  of  the  defendant  who  was  on  trial,  ac- 
companied acts  done  by  her  In  fm'therance  of 
an  apparent  conspiracy  entered  into  between 
her  husband  and  herself  to  kill  the  deceased, 
and  occurred  In  the  presence  and  bearing  of 
her  husband  at  the  time  of  the  homicide  and 
was  admissible  for  that  reason  under  the 
rule. 

The  last  ground  for  a  reversal  is  predicated 
upon  the  refusal  of  the  trial  court  to  permit 
the  appellant  to  show  w^hat  his  physical  con- 
dition was  on  the  day  of  the  homicide.  In 
bis  statement  to  the  jury  before  presenting 
the  evidence  on  behalf  of  defendant,  his  attor- 
ney stated  that,  among  other  matters  which 
would  be  proven  by  the  defense,  it  would  be 
shown  that  some  time  prior  to,  and  at  the 
time  of,  the  homicide,  defendant  was  under 
the  care  and  treatment  of  Dr.  Newton,  a 
physician  of  the  city  and  county  of  San  Fran- 
cisco; that  he  was  afQicted  with  catarrh  of 
the  stomach,  and  on  the  day  of  the  homicide 
was  weak  and  sick  as  a  result  of  this  disease. 
Dr.  Newton  was  called  as  a  witness  by  the 
defendant  to  prove  these  facts,  but  the  court 
refused  to  permit  him  to  testify  on  the  sub- 
ject The  rejection  of  this  evidence  by  the 
court  was  error.  The  rule  Is  uniform  that, 
when  the  defense  is  self-defense,  it  Is  always 
competent  to  show  the  relative  physical 
strength  of  the  deceased  and  the  defendant 
The  defense  in  this  case  was  self-defense.  It 
was  claimed  by  the  defendant  that  the  de- 
ceased was  a  larger  and  more  powerful  man 
than  bimseif ;  that  he  had  pursued  him,  struck 
him,  and  thrown  him  down  upon  the  street; 
that  he  bad  blm  clutched  by  the  throat  had 
declared  his  intention  of  killing  him,  and  was 
beating  bis  head  on  the  cobblestones;  and 
that  to  prevent  the  deceased  from  inflicting 
great  bodily  Injury  upon  him,  or  carrying 
his  threat  of  death  into  execution,  and  under 
a  reasonable  apprehension  that  be  would  do 
80.  be  fired  the  shots  which  killed  him. 

In  considering  that  defense,  the  defendant 
was  entitled  to  have  go  before  the  jury  all 
evidence  which  tended  to  support  It.  It  is  al- 
ways a  material  issue  to  such  a  defense 


whether  defendant  acted  under  a  reasonable 
apprehension  of  the  Infliction  upon  him  by 
deceased  of  great  bodily  Injury,  or  death,  at 
the  time  be  killed  him.  And,  as  bearing  upon 
that  question,  evidence  of  a  great  disparity  of 
the  relative  physical  condition  of  the  decease<l 
and  the  defendant  is  always  an  Imiwrtant  and 
material  fact  to  be  considered  by  the  jury. 
Common  experience  teaches  that,  when  an  at- 
tack is  made  without  deadly  weapons  by  one 
who  is  physically  weak  and  feeble,  upon  an- 
other of  vigorous  physical  condition  and  of 
superior  strength,  there  is  no  room  for  as- 
serting that  any  reasonable  apprehension  of 
injury  from  such  an  assault  could  exist, 
which  would  warrant  killing  the  assailant. 
When,  however,  the  assailant  Is  a  larger  and 
more  powerful  man  than  the  assailed,  and 
the  latter  Is  unable  to  resist  his  attack,  ei- 
ther on  account  of  liSrerlor  natural  physical 
vigor,  or  muscular  debility  occasioned  through 
disease.  It  Is  equally  general  experience  that 
such  Inability  to  resist  on  such  account 
would  naturally  operate  upon  the  mind  of  the 
assailed  to  create  an  apprehension  of  danger, 
which,  If  reasonably  entertained,  might  justi- 
fy him  in  killing  his  assailant  Whether  bo 
had  grounds  for  a  reasonable  apprehension 
would  be  for  the  jury,  and  any  evidence  is 
competent  which  has  a  tendency  to  prove  that 
fact.  Certainly,  evidence  tending  to  show  that 
a  defendant  was  weak  and  enfeebled  from 
disease  would  have  a  bearing  upon  that  Isane. 
It  Is  only  natural  that  one  unable  to  success- 
fully resist  a  dangerous  assault  made  upon 
him  because  suffering  from  disease  which  has 
Impaired  his  strength  would  more  readily 
believe  he  was  in  imminent  danger  than  if 
he  were  healthy  and  vigorous.  Of  course,  the 
belief  of  the  defendant  that  be  was  in  such 
danger  would  not  be  conclusive.  It  would 
be  for  the  jury  to  determine  whether  as  a 
reasonable  man  he  was  justified  In  so  be- 
lieving. But,  In  determining  that  question,  a 
defendant  is  entitled  to  have  a  jury  take  Into 
consideration  all  the  elements  In  the  case 
whlcb  might  be  expected  to  operate  on  his 
mind,  and,  as  a  debilitated  physical  condition 
preventing  him  from  successfully  resisting  his 
assailant  might  reasonably  be  expected  so  to 
do,  defendant  is  entitled  to  have  evidence  of 
that  fact,  if  it  be  a  fact  go  before  the  jury 
to  be  considered  by  them,  with  the  other  cir- 
cumstances in  the  case,  in  ascertaining 
whether  tbe  plea  of  self-defense  Is  sustained. 
The  physical  condition  of  the  defendant  Is  al- 
ways important  under  such  a  plea  in  deter- 
mining what  a  reasonable  man  in  the  position 
of  the  defendant  would  have  done  under  the 
same  conditions. 

This  principle  of  law  is  so  well  established 
that  tbe  citation  of  authorities  is  unneces- 
sary. In  fact,  we  do  not  understand  the  rule 
to  be  questioned  by  the  respondent  Its  po- 
sition relative  to  this  rejected  evidence  is 
that  the  defendant  was  not  prejudiced  by  tbe 
ruling  because  he  testified  himself  on  the  sub- 
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Ject  of  the  disease  from  which  he  was  suffer- 
ing. It  Is  true  he  did  testify  that  he  had 
been  afflicted  with  the  disease  for  almost 
three  years  and  a  half,  and  bad  been  under 
the  care  of  Dr.  Newton  for  two  years  and  a 
half  prior  to  the  homicide.  He  did  not,  how- 
ever, testify  as  to  the  effect  of  such  disease 
upon  his  physical  condition;  to  what  extent, 
if  any,  it  affected  him  or  Impaired  his 
strength  or  vigor — matters  upon  which  It  Is 
to  be  assumed  the  physician  would  have  In- 
telligently and  thoroughly  enlightened  the 
jury  had  he  been  permitted  to  do  so.  Nor 
would  it  be  a  sufficient  answer  to  the  claim 
of  error  In  rejecting  the  evidence  of  the  physi- 
cian to  say  that  no  prejudice  resulted  to  the 
defendant  because  the  defendant  himself  tes- 
tified on  the  subject,  and  no  evidence  to  the 
contrary  was  offered  by  the  prosecution.  It 
was  of  the  highest  importance  to  the  defend- 
ant that  the  fact  of  his  debilitated  physical 
condition  at  the  time  of  the  homicide  diould 
be  presented  to  the  jury  in  support  of  his 
claim  that  he  acted  In  self-defense.  He  was 
not  only  entitled  to  testify  himself  on  the 
subject,  but  to  Introduce  evidence  to  corrobo- 
rate his  testimony.  He  was  entitled  to  pre- 
sent the  matter  to  the  Jury  fully  and  under 
the  most  favorable  circumstances.  And  In 
that  regard  It  seems  hardly  necessary  to  sug- 
gest that  the  Jury  would  be  more  inclined 
to  favorably  consider  evidence  as  to  the  phys- 
ical condition  of  the  defendant  coming  from 
a  reputable  physician — a  disinterested  wit- 
ness— qualified  to  speak  accurately  on  the 
subject,  than  they  might  when  coming  from 
the  defendant,  whose  testimony  in  that  re- 
spect they  might  consider  colored  In  vital 
self-interest,  if  for  this  same  reason  they  did 
not  reject  it  as  untrue. 

There  is  nothing  further  presented  on  this 
appeal  for  consideration.  The  Judgment  and 
order  are  reversed,  and  the  cause  remanded 
for  a  new  trial. 

We  concur:  BEATTT,  C.  J. ;  ANGELIiOT- 
TI,  J;  SHAW,  J.;  HKNSHAW,  J.;  McFAK- 
liAND,  J.;   SLOSS,  J. 
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PEOPLE   r.   GRILL.    (Cr.    1,382.) 
(Supreme  Court  of  California.    Aug.  6,  1907.) 

1.  HoMiciDB— CoBPUs  Deucti— Evidence. 

In  a  prosecution  for  homicide,  evidence  held 
sufficient  to  establish  that  deceased  was  killed 
by  a  shot  from  defendant's  gun,  fired  with  crim- 
inal intent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.   26,   Homicide,  f  471.] 

2.  Same  —  Mitigation— Justification— Ex- 
cuse—Bubden  OF  Proof. 

Pen.  Code,  §  1105,  provides  that  on  a  trial 
for  murder,  the  commission  of  the  homicide  by 
defendant  being  proved,  the  burden  of  proving 
circumstances  of  mitigation,  or  Justification,  is 
on  him,  unless  the  proof  of  the  prosecution 
shows  that  the  crime  only  amounted  to  man- 
slaughter, or  that  defendant  was  justifiable  or 
excusable.    Held,  that  such  section  was  not  lim- 


ited to  cases  where  defendant  claimed  the  kill- 
ing was  justified  as  in  self-defense,  but  extend- 
ed to  a  case  where  defendant  claimed  the  kill- 
ing was  accidental. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Homicide,  f  276.] 

3.  Cbiminax   I^aw-Tkiai.  — Instructions— I 
Weight  of  EJvidknce. 

An  instruction  that,  on  a  trial  for  murder, 
"the  commission  of  the  homicide  by  the  defend- 
ant being  proved,  the  burden  of  proving  circum- 
stances of  mitigation,"  etc.,  was  on  him,  was 
not  objeoticnable,  as  an  intimation  that  the  fact 
that  defendant  intentionally  fired  the  shot  that 
killed  deceased  had  been  proved ;  the  jury  being 
otiierwise  charged  that  they  were  the  exclusive 
judi;es  of  the  facts,  and  must  decide  only  on 
evidence  satisfying  them  of  the  existence  of 
every  essential  fact  beyond  a  reasonable  doubt, 
that  the  corpus  delicti  must  be  proved  by  the 
state  by  competent  evidence,  and  if  the  jury 
had  a  reasonable  doubt  as  to  whether  or  not  de- 
ceased was  killed  by  the  acddental  discharge 
of  defendant's  gun  they  must  acquit  him. 

4.  Same— Cbedibilitt  of  Witnesses. 

An  instruction  that  a  witness  willfully 
false  in  a  material  part  of  his  testimony  is  to 
be  distrusted  in  others,  as  provided  by  Code 
Civ.  Proc.  §  2061,  was  not  ground  for  reversal. 
[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  S  1893.] 

5.  Same— FoBMEB    Conviction — Punishment 
— Effect. 

Where  accused  after  having  been  convicted 
of  murder  in  the  first  degree  and  sentenced  to 
life  imprisonment  was  granted  a  new  trial,  on 
his  application,  at  which  he  was  again  convict- 
ed of  the  same  offense,  his  former  conviction 
and  sentence  was  no  bar  to  a  sentence  of  death 
on  the  second  conviction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  f{  378,  394.] 

6.  Same— Evidence- Photoobaph. 

Where,  in  a  prosecution  for  homicide,  de» 
fendant  claimed  that  he  accidentally  shot  de- 
ceased, and  that  after  the  shot  was  fired  he 
placed  the  gun  on  the  floor  of  the  front  room  of 
deceased's  cabin  in  front  of  the  bed,  and  there 
was  nothing  in  the  case  which  made  the  exact 
position  of  the  gun  at  all  imirartant,  a  photo-, 
graph  of  the  front  room  of  the  cabin  taken  six. 
days  after  the  homicide  was  not  objectionable 
because  there  was  some  uncertainty  in  the  evi- 
dence as  to  whether  the  gun  was  in  exactly  the 
same  position  when  the  photograph  was  taken 
as  when  first  found  after  the  shooting,  there 
being  evidence  that  the  articles  shown  in  the' 
photograph,  including  the  gun,  were  respectively 
in  the  same  position  as  when  the  body  of  de- 
ceased was  found  the  morning  of  the  homicide. 
[EJd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  $  893.] 

7.  Same  —  Evidence  at  Fobmeb  Heabino  — 
Abskncb  of  Witness. 

In  a  prosecution  for  homicide,  evidence 
held  to  sustain  a  finding  that  a  witness  was  out 
of  the  state  at  the  time  of  the  trial  and  could 
not  be  produced,  so  as  to  authorize  the  Introduc- 
tion of  her  testimony  taken  at  the  preliminary 
examination. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig; 
vol.  14,  Criminal  Law,  §  1236.] 

8.  Same— Obdeb  of  Proof. 

That  the  court  permitted  the  testimony  of 
a  witness  at  the  preliminary  examination  of  ac- 
cused to  be  admitted  and  read  to  the  jury  before 
all  of  the  evidence  to  show  the  witness'  absence 
from  the  state  at  the  time  of  the  trial  had  been 
produced  was  not  an  abuse  of  discretion,  where 
the  mibeeqnent  proof  fully  established  such 
fact 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  1611.] 
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In  Bank.  Ap{)eal  from  Saperlor  Court,  So- 
noma County;  A.  O.  Burnett,  Judge. 

A.  J.  Grill  was  convicted  of  miurder,  and 
be  appeals.    Affirmed 

See  86  Pac.  613.    ^ 

Ro88  Campbell,  for  appellant  V.  S.  Webb, 
Atty.  Gen.,  and  J.  Cbarles  Jones,  for  the 
People. 

SHAW,  7.  Tbe  defendant  was  cbarged 
with  tbe  murder  of  one  W.  S.  Pearse.  He 
was  convicted  of  murder  of  the  first  degree. 
Hia  motion  for  a  new  trial  was  denied,  and 
he  was  sentenced  to  death.  He  appeals  from 
the  judgment  and  order. 

1.  Certain  statements  made  by  the  defend- 
ant, wherein  he  admitted  that  Pearse  re- 
ceived his  death  wound  from  a  shotgun  which 
defendant  at  the  time  held  in  his  hands,  he 
claiming  that  the  discharge  was  accidental, 
were  introduced  In  evidence.  It  is  urged  that 
there  was  no  sufficient  proof  of  the  corpus 
delicti  aside  from  these  admissions.  This 
claim  to  evidently  based  on  the  assumption 
that  the  deposition  of  Mae  Pearse,  daughter 
of  the  deceased,  was  improperly  admitted  In 
evidence,  and  upon  a  consideration  only  of 
the  other  evidence  of  the  prosecution.  We 
have  concluded,  as  will  hereafter  be  shown, 
that  her  deposition  was  properly  admitted, 
and  with  that  evidence  the  proof  of  the  cor- 
pus delicti  Is  ample,  without  aid  from  the  de- 
fendant's admissions. 

At  the  time  of  the  homicide  Pearse,  with 
his  daughter,  who  was  14  or  15  years  old, 
was  living  in  a  small  cabin  consisting  of  two 
rooms,  one  in  front  of  tbe  other,  with  a  door 
(Ummunicating  between  them.  Grtll  had  ar- 
rived at  the  Pearse  cabin  the  day  before  on  a 
visit  and  had  remained  overnight,  sleeping  In 
a  bed  In  the  rear  room.  On  the  day  of  the 
homicide,  which  was  Sunday,  Pearse  and 
Grill  went  bunting  together,  returning  to  the 
cabin  about  seven  In  the  evening.  Pearse 
then,  according  to  the  evidence  for  the  prose- 
cution, accused  Grill  of  stealing  some  money 
which  he  said  he  had  left  in  tbe  bouse,  and 
there  was  a  quarrel  between  them  which  con- 
tinued from  time  to  time  until  about  9  o'clock, 
Pearse  In  the  meantime  having  taken  off  bis 
clothes  preparatory  to  going  to  bed.  Some 
noise  was  made  by  a  dog  on  the  outside  of 
tbe  bouse,  whereupon  both  went  out  of  the 
bouse,  GrIU  carrying  a  shotgun.  The  noise 
subsided,  both  re-entered  the  house,  and 
Pearse  apparently  laid  down  upon  the  bed  In 
which  he  usually  slept  This  bed  stood  In 
tbe  left-hand  comer  of  the  front  room,  with 
the  head  toward  the  door  leading  to  the  rear 
room.  The  quarrel  continued  after  they  re- 
entered the  house  and  presently  a  shot  was 
heard.  GrIU  came  out  of  the  house,  saying 
to  tbe  daughter  that  he  had  killed  a  skunk. 
Thereupon  he  and  the  daughter,  who  had  re- 
mained outside,  left  the  premises  in  a  buggy 
and  drove  to  tbe  residence  of  Mrs.  Stoffal, 
wbere  the  daughter  remained.   Orill  had  been 


working  for  Mr.  Jacobs,  a  neighbor  of  the  de- 
ceased, and  he  arrived  at  Jacobs'  residence 
about  midnight  and  stayed  there  the  remain- 
der of  the  night,  6leea)lng  in  a  room  by  him- 
self. The  following  morning  he  went  to  his 
work  without  mentioning  Pearse's  death,  or 
saying  anything  about  any  trouble  at  Pearse's 
residence.  The  next  morning  Pearse  was  dis- 
covered by  the  neighbors  lying  upon  his  bed 
dead  from  a  gimshot  wound  in  the  back  part 
of  tbe  head.  He  was  lying  on  his  back,  but 
partly  on  his  left  side,  facing  towards  the 
front  of  the  house,  with  the  back  of  bis 
head  toward  the  rear  room,  his  bead  resting 
on  a  pillow.  A  double-barreled  shotgun,  with 
one  barrel  recently  discharged,  lay  upon  the 
floor  In  front  of  the  bed.  The  position  and 
character  of  the  wound  Indicated  that  the 
shot  had  come  from  the  rear,  and  a  witness 
who  saw  the  body  as  It  was  found  testified 
that  "the  shot  came  right  from  the  rear, 
right  square  from  the  rear.  It  couldn't  come 
from  any  other  direction."  Five  or  six  silts 
cut  In  the  pillow  a  few  inches  from  the  head 
of  the  deceased,  and  apparently  made  by 
shots  from  the  gtm,  pointed  in  the  direction 
leading  from  the  partition  door  to  the  wound. 
There  were  no  powder  marks  on  the  pillow. 
The  nature  of  the  wound,  Its  location  In  the 
back  part  of  the  head,  the  position  of  the 
body,  the  silts  In  tbe  pillow,  the  absence  of 
powder  marks,  and  the  conduct  and  statement 
of  the  defendant  after  the  shooting,  furnish- 
ed sufficient  evidence  of  the  fact  that  the 
deceased  was  killed  by  a  shot  from  the  de- 
fendant's gun  flred  with  crhninal  Intent 

2.  The  court,  In  its  Instructions,  read  to  the 
jury  section  1105  of  the  Penal  Code,  which  Is 
as  follows:  "Upon  a  trial  for  murder,  the 
commission  of  the  homicide  by  the  defendant 
being  proved,  the  burden  of  proving  circum- 
stances of  mitigation,  or  that  Justify  or  ex- 
cuse it,  devolves  upon  him,  unless  the  proof 
on  the  part  of  the  prosecution  tends  to  show 
that  the  crime  committed  only  amounts  to 
manslaughter,  or  that  the  defendant  was  jus- 
tifiable or  excusable."  It  Is  claimed  that  this 
was  error.  The  position  of  the  defendant 
Is  that  this  Instruction  Is  not  applicable,  ex- 
cept where  the  defendant  admits  the  Intention 
to  kill  and  claims  that  It  was  In  self-defense, 
and  that  It  was  harmful  because  of  the 
phrase,  "the  commission  of  the  homicide  by 
the  defendant  being  proved,"  which,  it  la 
said,  constituted  an  intimation  or  statement 
by  the  court  that  the  fact  that  the  defendant 
Intentionally  fired  tbe  shot  had  been  proven. 
It  Is  not  the  law  that  this  instruction  is  ap- 
plicable only  where  the  justification  offered  is 
that  the  killing  was  In  self-defense.  It  ap- 
plies In  any  case  where  tbe  defendant  offers 
evidence  In  mitigation  of  the  offense,  that  Is, 
to  reduce  the  degree  of  the  crime;  or  In 
justification,  as  that  It  was  In  self-defense  or 
In  the  lawful  execution  of  a  death  sentence; 
or  In  excuse,  as  that  It  occurred  by  accident 
and  not  design.  The  defense  in  this  case  waa 
that  it  occurred  by  accident,  and  this,  It 
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proved,  would  bave  been  an  ezcnse  for  tbe 
homicide.  The  Instruction  was  therefore  ap- 
plicable to  the  case.  The  phrase  objected 
to  was  not  Inserted  In  the  Instruction  as  a 
statement  by  tbe  court  that  tbe  commission 
of  the  homicide  by  the  defendant  had  been 
proved.  It  was  meant  as  an  expression  of  a 
condition  or  event,  upon  which  tbe  succeed- 
ing part  of  the  Instruction  would  become  ap- 
plicable, and  that  Is  its  true  rhetorical  mean- 
ing when  considered  In  connection  with  the 
text.  Its  signification  Is  the  same  as  If  tbe 
sentence  began  thus,  "When,  upon  a  trial  for 
a  murder,  the  commission  of  the  homicide  by 
the  defendant  has  been  proved,"  etc.-  Thus 
understood,  It  does  not  constitute  a  statement 
of  the  fact  by  the  court.  In  People  v.  Tapla, 
131  Cal.  647,  63  Pac.  1001,  this  Instruction 
was  given  with  some  additions  declaring  tbe 
extent  of  the  burden  of  proof  cast  upon  the 
defendant.  It  was  criticised  In  that  case  up- 
on the  ground  that  the  Jury  might  have  un- 
derstood tbe  above-quoted  phrase  as  a  dec- 
laration that  the  fact  referred  to  had  been 
proved.  Tbe  defendant  In  that  case  did  not 
attejnpt  to  mitigate.  Justify,  or  excuse  tbe 
homicide,  but  denied  that  be  had  committed 
the  act.  Consequently,  It  was  said,  "the  In- 
struction Should  not  have  been  given,  for  it 
was  oitlrely  Inapplicable."  Tbe  evidence 
that  Tapla  did  commit  tbe  homicide  was  said 
to  be  very  weak  and  unsatisfactory.  It  was 
in  view  of  this  condition  of  the  evidence  and 
of  the  inapplicability  of  the  instruction  to  the 
ease  that  the  court  considered  that  the  jury 
might  have  misconstrued  the  expression  as  a 
statement  by  the  court  witb  regard  to  the 
sufficiency  of  the  evidence.  In  the  present 
case  tbe  Instruction  could  not  have  been  ,so 
understood  by  tbe  Jury.  Other  Instructions 
repeated  frequently  the  proposition  that  the 
Jury  were  the  exclusive  Judges  of  the  facts. 
They  were  told  that  they  must  not  decide  up- 
on a  preponderance  of  tbe  evidence,  but  that 
the  prosecution  must  show  the  defendant's 
guilt,  and  every  fact  essential  to  a  conviction, 
beyond  a  reasonable  doubt,  and  must  prove 
the  corpus  delicti  by  competent  evidence  be- 
yond reasonable  doubt  before  they  could  con- 
sider the  admissions  of  the  defendant ;  that 
If  they  had  a  doubt  whether  or  not  Pearse 
was  killed  by  the  accidental  discharge  of  the 
defendant's  gun  they  must  acquit  the  defend- 
ant; that  the  burden  of  proof  was  upon  the 
prosecution,  and  if  upon  the  proofs  there  was 
a  reasonable  doubt  of  bis  guilt  remaining  the 
defendant  must  be  acquitted.  In  view  of 
these  Instructions  it  would  be  impossible  for 
any  Jury  of  ordinary  Intellljrence  to  have  sup- 
posed that  the  Instruction  complained  of  was 
Intended  to  state  to  them  that  the  fact  that 
the  defendant  bad  committed  the  homicide 
had  been  proven.  See  People  v.  Hawes,  98 
Cal.  653,  33  Pac.  7D1. 

3.  Another  instruction  stated  that  "a  wit- 
ness willfully  false  in  a  material  part  of  bis 
testimony  Is  to  be  distrusted  In  others." 
That  this  IB  a  principle  of  the  law  of  evi- 


dence, and  one  of  the  rules  by  which  the  court 
or  Jury  must  be  guided  In  the  consideration 
of  the  weight  of  evidence,  cannot  be  disputed, 
for  it  Is  made  so  by  statute.  Code  Civ.  Proc. 
i  2061.  It  has  been  repeatedly  held  by  this 
court  that  the  giving  of  such  an  Instruction 
Is  not  cause  for  reversal,  and  we  adhere  to 
tbe  precedents  thus  made.  People  v.  Dob- 
bins, 138  Cal.  694,  72  Pac.  339;  People  v. 
Tibbs,  143  Cal.  103,  76  Pac.  904;  People  v. 
Wardrip,  141  Cal.  229,  74  Pac.  744;  People 
V.  F'arrington,  140  Cal.  656,  74  Pac  288;  Peo- 
ple V.  Wong  Bin,  139  Cal.  65,  72  Pac.  605; 
People  V.  Wilder,  134  Cal.  184,  66  Pac.  228; 
People  V.  Kelly,  146  Cal.  123,  79  Pac.  846. 

4.  Upon  a  former  trial  for  tbe  same  charge 
tbe  defendant  was  convicted  of  murder  of 
the  first  degree  with  the  penalty  of  Imprison- 
ment for  life.  A  new  trial  was  granted  upon 
bis  own  motion.  It  Is  now  claimed  that, 
where  there  is  a  charge  of  murder  of  the 
first  degree  and  a  conviction  of  murder  of 
the  first  degree  with  the  penalty  of  imprison- 
ment for  life,  such  Judgment  Is  a  virtual  ac- 
quittal of  the  character  of  murder  sufficiently 
atrocious  to  Justify  the  death  penalty  and 
is  a  bar  to  the  Infilctlon  of  the  death  penalty 
upon  a  retrial  of  the  same  charge.  There  Is 
no  foundation  for  such  claim.  It  has  been 
held  that  a  conviction  of  murder  of  the  sec- 
ond degree,  upon  tbe  trial  of  a  charge  of  mur- 
der of  the  first  degree,  is  no  bar  to  a  subse- 
quent conviction  of  the  higher  degree,  upon  a 
retrial  of  the  same  case  granted  upon  defend- 
ant's motion.  People  v.  Keefer,  65  Cal.  235, 
3  Pac.  818;  People  v.  Carty,  77  Cal.  216,  19 
Pac.  490;  People  v.  Gordon,  99  Cal.  232,  33 
Pac.  901.  Upon  this  exact  point  we  need  ex- 
press no  opinion.  The  discretion  given  to 
the  Jury  to  mitigate  the  punishment  upon  a 
conviction  of  murder  in  the  first  degree  and 
Inflict  Imprisonment  for  life  only  does  not 
divide  that  degree  of  murder  Into  two  de- 
grees, but  merely  reduces  tbe  punishment 
The  mere  substitution  of  imprisonment  for 
life  for  the  death  penalty  is  not  a  determina- 
tion that  any  element  of  murder  of  the  first 
degree  is  lacking.  On  the  contrary,  such  a 
verdict  cannot  be  given  until  all  the  facts  nec- 
essary to  constitute  that  degree  of  murder  are 
established.  The  former  conviction  was  not 
an  acquittal  of  the  first  degree  of  murder, 
nor  of  any  degree  thereof.  The  Instruction 
asked  by  the  defendant  to  the  effect  that  It 
was  a  bar  against  tbe  infliction  of  the  death 
penalty  was  properly  refused. 

5.  A  photograph  of  the  front  room  of  tbe 
Pearse  cabin,  taken  six  days  after  the  homi- 
cide, was  admitted  in  evidence  after  proof 
that  the  articles  shown  therein,  including  a 
shotgun  lying  on  the  floor,  were,  respectively, 
in  tlie  same  position  as  when  the  body  of 
Pearse  was  found  the  morning  after  the  homi- 
cide. It  Is  claimed  that  there  was  some  un- 
certainty In  the  evidence  introduced  as  a 
founrtntlon  for  the  introduction  of  this  pho- 
tograph as  to  whether  the  gun  was  In  exact- 
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ly  the  same  position  when  the  photograph 
was  taken  as  It  was  when  first  found  after 
the  shooting,  and  hence  it  is  contended  that 
tlie  admission  of  the  photograph  was  error. 
The  theory  of  the  defense  was  that  after  the 
discliarge  of  the  gun  In  defendant's  hands  he 
placed  it  on  the  floor  of  the  front  room  in 
front  of  the  bed,  and  the  defendant  so  tes- 
tified. There  was  nothing  in  the  case  which 
made  Its  exact  position  at  all  important  A 
witness  who  saw  it  when  first  found  testified 
that  the  photograph  showed  it  in  practically 
the  same  place.  It  was  admitted  as  a  dia- 
gram or  Illustration.  The  ruling  was  proper 
and  Is  sustained  by  the  following  decisions: 
People  V.  Crandall,  125  Cal.  132,  57  Pac.  785; 
People  V.  Phelan,  123  Oal.  664,  56  Pac.  424; 
People  V.  Flgueroa,  134  Cal.  161,  66  Pac.  202; 
People  v.  Mahatch,  148  Cal.  200,  82  Pac  779. 

6.  The  deposition  of  Mae  Pearse,  the 
daughter  of  the  deceased,  taken  at  the  pre- 
liminary examination  of  the  defendant,  was 
admitted  at  the  trial,  over  his  olijectiou  that 
there  was  no  sufficient  proof  that  she  could 
not  with  due  diligence  be  found  within  the 
stata  A  witness  testified  that  he  knew  that 
Mae  Pearse  was,  at  the  time  of  the  trial,  in 
the  home  of  the  Boys'  and  Girls'  Aid  Society 
In  Portland,  Or.  Another  witness,  who  was 
a  relative  of  hers,  testified  that  he  knew  her; 
that  to  the  best  of  bis  knowledge  she  was  In 
Portland,  Or.;  that  it  was  9  or  10  months 
since  be  had  heard  from  her;  and  that  at 
that  time  she  was  In  the  Boys'  and  Girls'  Aid 
Society  In  Portland,  and  tliat  the  chief  of 
police  of  Portland  informed  him  of  that  fact 
The  sheriff's  return  on  a  subpoena  showed 
that  she  was  not  found  in  Sonoma  county. 
This  evidence  was  somewhat  weakened  on 
cross-examination  by  showing  that  the  rela- 
tive's testimony  as  to  her  presence  in  Port- 
land, Or.,  was  based.  In  part  at  least,  upon 
Information  received  from  the  chief  of  police, 
and  that  the  witness  who  testified  positively 
that  she  was  in  Oregon  had  not  known  her 
while  she  was  In  California.  Other  circum- 
stances were  given,  however,  and  the  evidence 
as  a  whole  was  sufficient  to  sustain  the  de- 
cision of  the  court  that  she  was  absent  from 
the  state  at  the  time  of  the  trial  and  could 
not  be  produced  as  a  witness.  People  t. 
Lewandowskl,  143  Cal.  676,  77  Pac.  467;  Peo- 
ple T.  Reilly,  106  Cal.  650,  40  Pac.  13.  At 
the  time  the  deposition  was  read  the  whole 
of  the  evidence  to  show  her  absence  had  not 
been  produced.  This,  however,  was  merely 
a  matter  of  the  order  of  proof  which  is  al- 
ways within  the  discretion  of  the  court  with- 
in reasonable  limits.  The  subsequent  proof 
upon  the  subject  cured  any  error  that  might 
have  been  committed  in  admitting  the  depo- 
sition before  the  foundation  was  fully  laid. 

No  other  objections  to  the  regularity  of  the 
proceedings  are  made  by  the  counsel  for  the 
defendant,  and  upon  an  independent  examina- 
tion of  the  record  we  perceive  no  error  com- 
mitted by  the  court  against  the  defendant 


The  trial  seems  to  liave  been  In  all  respects 
fair  and  regular. 
The  judgment  and  order  are  affirmed. 

We  concur:  BEATTY,  C.  J.;  ANGELLOT- 
TI,  J.;  SLOSS,  J.;  LORIGAN,  J.;  HEX- 
SHAW,  J.;  McFARLcAND,  J. 
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HALL  ▼.  JAMESON.    (U  A.  1,905.) 

(Supreme  Court   of   California.    Aug.   9,   1907. 

Rehearing  Denied  Sept  6,  1907.) 

1.  Bills  and  Notes— Sionikq  as  Tbustee— 
Pebsonal  LiABiLirr. 

W.  deeded  land  to  Jn  as  tmatee,  with 
power  to  morteaee  it.    J,  save  a  mortsaee  be- 

f inning  "I,  J.,  as  I  am  trustee"  under  a  deed 
rom  W..  by  virtue  of  the  power  in  said  deed, 
in  consideration  of  $2,800,  convey  said  land, 
with  the  condition  that  if  be  pay  to  the  said 
grantee  said  sum  the  deed,  and  a  note  signed 
by  him,  whereby  he  promised  to  pay  said  sum, 
should  be  void,  and  with  the  covenant  that 
he  would  observe  the  terms  of  said  condition. 
J.  gave  a  note  whereby  he  promised  to  pay  the 
$2,800,  signed  "J.,  trustee.*'^  Held,  that  as  the 
deed  of  W.  gave  no  power  to  J.  to  make  a  per- 
sonal promise  on  behalf  of  the  iieneficiaries  or 
trustor,  and  as  Civ.  Code,  {  2267.  providing  that 
a  trustee  is  a  general  agent  for  the  trust  prop- 
erty, that  his  authority  is  such  as  is  conferrM 
on  liim  by  tlie  declaration  of  trust  and  by  this 
chapter,  and  none  other,  and  that  his  acts, 
witriin  the  scope  of  his  authority,  bind  the  trust 
property  to  the  same  extent  as  the  acts  of  an 
agent  bind  his  principal,  gives  no  such  power, 
and  as  the  note  or  mortgage  contained  no  stipn- 
iation  relieving  him  from  personal  liability  or 
requiring  the  lender  to  look  to  the  mortgaged 
property  alone  as  security,  he  was  personally 
liable  on  the  note. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  f|  260-267.] 

2.  Limitation  op  Actions  —  Accrual  of 
Cause  of  Action— Sale  under  Powes  ik 
Mortgage— Action  fob  Balance. 

A  note  and  mortgnge  provided  that  the  sum 
borrowed  should  be  paid  in  three  years,  with 
interest  to  be  paid  si^niiannuaiiy.  The  mortgage 
provided  that  on  default  in  performance  of  any 
condition  the  mortgagee  might  sell  the  mort- 
gaged premises  at  auction,  on  three  weeks  pui>- 
iished  notice,  and  out  of  the  proceeds  retain 
all  sums  secured  by  the  mortgage.  Held,  that 
such  sale  and  application  of  the  proceeds  had 
no  effect  to  render  due  the  balance  of  the  debt 
BO  that  the  statute  began  to  run  sRainst  an  ac- 
tion therefor  only  from  the  end  of  three  years 
after  the  giving  of  the  note. 

In  Bank.  Appeal  from  Superior  Court 
Riverside  County;    J.  S.  Noyes,  Judge. 

Action  by  F.  G.  Hall  against  William  EL 
Jameson.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

E.  W.  Freeman,  for  appellant  John  O, 
North,  for  respondent 

SHAW,  J.  This  is  a  suit  upon  a  promis- 
sory note  in  the  following  words:  "$2800. 
Boston,  June  8th,  1897.  For  value  received, 
I  promise  to  pay  to  Nathaniel  U.  Walker, 
trustee  under  the  will  of  Francis  Jackson, 
for  the  benefit  of  Harriet  M.  Palmer,  or  or- 
der, two  thousand  eight  hundred  dollars,  in 
three  years  from  this  date  with  Interest,  to 
be  paid  semiannually,   at  the  rate  of  five 
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per  centum  per  annum,  until  this  note  Is 
paid  In  full.  William  H.  Jameson,  Trustee." 
This  note  was  assigned  to  plaintiff  before 
suit  Judgment  was  given  for  the  plaintiff, 
and  the  defendant's  motion  for  a  new  trial 
was  denied.  The  defendant  appeals  from  the 
judgment  and  order. 

1.  It  Is  first  contended  that  the  note  is  not 
binding  upon  the  defendant  personally,  but  on- 
ly upon  him  in  his  capacity  as  trustee,  and  that, 
therefore,  the  personal  Judgment  against  him 
is  erroneous.  Prior  to  the  execution  of  the 
note,  one  William  L.  Joy  had  executed  a 
deed  conveying  to  the  defendant,  as  trustee 
for  certain  stated  purposes,  a  tract  of  land  in 
Massachusetts.  The  deed  empowered  the  de- 
fendant, as  trustee,  "to  mortgage  said  prop- 
erty, or  any  part  thereof,  from  time  to  time 
for  such  sums,  to  such  persons  or  corpora- 
tions (and)  upon  such  terms  as  be  may  deem 
expedient,"  and  gave  directions  as  to  the  dis- 
position of  the  money  thus  to  be  obtained. 
In  pursuance  of  this  power  the  defendant 
borrowed  of  Walker,  the  payee  of  the  note> 
the  sum  of  $2800,  for  which  he  executed  the 
above  note,  and  at  the  same  time,  to  secure 
its  payment,  he  executed  to  Walker  a  mort- 
gage upon  the  Joy  land.  This  mortgage,  be- 
ing part  of  the  same  transaction,  must  be 
read  in  connection  with  the  note,  and  the 
Trbole  construed  as  one  contract  In  order  to 
arrive  at  the  true  meaning  of  each.  The 
mortgage  was  In  the  common-law  form,  pur- 
porting to  convey  the  land  to  Walker  as  se- 
curity for  the  debt  It  began  thus:  "Know 
all  men  by  these  presents,  that  I,  William  H. 
Jameson,  as  I  am  trustee  under  a  certain 
deed  from  William  L.  Joy,  •  •  •  by  virtue 
of  the  power  in  said  deed  contained  and 
every  other  power  me  hereto  enabling.  In 
consideration  of  two  thousand  eight  hundred 
dollars,  •  ♦  *  do  hereby  give,  grant,  bar- 
gain, sell  and  convey  unto  the  said  Nathaniel 
U.  Walker,"  etc.,  the  land  particularly  de- 
scribed. The  condition  was  In  part  as  fol- 
lows: "Provided,  nevertheless,  that,  if  I,  my 
heirs,  executors,  administrators,  or  assigns, 
shall  pay  unto  the  grantee  or  assigns,  the  sum 
of  two  thousand  eight  hundred  dollars  in 
three  years  from  the  date  hereof,  with  In- 
terest thereon,"  etc.,  •  •  •  "then  this 
deed,  as  also  a  note  of  even  date  herewith, 
signed  by  me,  whereby  for  value  received, 
I  promise  to  pay  the  grantee  or  order  the 
said  principal  sum  and  Interest  at  the  times 
aforesaid,  shall  be  void."  There  followed  a 
covenant  in  these  words:  "And  I  hereby,  for 
myself  and  my  heirs  and  assigns,  covenant 
with  the  holder  or  holders  hereof  to  per- 
form and  observe  each  and  all  of  the  terms 
of  the  foregoing  condition."  In  explanation 
of  the  meaning  of  the  contract  as  affecting 
the  personal  liability  of  Jameson,  evidence 
was  introduced  to  show  that  he  obtained  no 
personal  benefit  from  the  transaction,  and 
that  he  was  acting  throughout  solely  In  the 
Interest  of  the  trustor  and  the  beneficiaries. 
There  was  also  testimony  of  a  contempo- 


raneous understanding  that  Jameson  was  not 
to  be  held  personally  liable,  but  as  this  was 
contradicted  by  other  testimony  and  the  find- 
ing is  in  favor  of  the  plaintiff,  we  must  disre- 
gard that  testimony,  even  If  we  considered 
it  competent 

This  contract  by  Its  terms  purports  to 
make  the  defendant  personally  liable  thereon, 
and  neither  the  context  nor  the  circumstances 
proven  are  sufficient  to  change  Its  effect  In 
that  particular.  It  has  been  held  that  where 
a  promissory  note  reading  "we  promise  to 
pay,"  etc.,  is  signed  by  the  president  of  a 
company  subscribing  his  own  name  with  the 
addition  of  the  words  "Prest  Pac.  Peat  Coal 
Co."  and  by  the  secretary  of  the  company 
with  the  addition  of  the  words  "Sec.  pro 
tem.,"  It  is  the  note  of  the  company  and  not 
the  personal  obligation  of  the  president  and 
secretary.  Farmers"  &  M.  Bank  v.  Colby, 
64  Cal.  852,  28  Pac.  118.  On  the  other  hand, 
a  note  reading  "we  promise  to  pay,"  etc., 
and  signed  "D.  Hassett  President,"  was  held 
to  be  the  personal  liability  of  D.  Hassett. 
Hobson  V.  Hassett,  76  Cal.  203,  IS  Pac.  320, 
9  Am.  St  Rep.  193.  The  court  In  the  latter 
case  said:  "There  is  nothing  on  the  face  of 
the  note  to  show  that  there  was  any  principal 
back  of  the  defendant.  He  signed  his  own 
name,  and  wholly  failed  to  indicate.  If  he 
had  a  principal,  who  or  what  the  principal 
was.  The  word  'president,*  which  he  added' 
to  his  name  must  be  regarded  as  a  mere  de- 
scriptlo  personse."  These  cases  perhaps  suffi- 
ciently illustrate  the  rule  applicable  to  con- 
tracts thus  signed  where  the  malcer  claims 
exemption  from  personal  liability  on  the 
ground  that  be  is  an  agent.  If  the  facta  in 
this  case  brought  It  within  the  rule  applied  In 
Farmers'  &  M.  Bank  v.  Colby,  supra,  the 
defendant  would  be  exonerated.  But  it  Is 
not  a  similar  case.  In  the  Colby  Case  there 
was  no  question  but  that  the  president  and 
secretary  had  power  to  bind  the  company  by 
contract,  and  to  that  extent  at  least  it  Is 
different  from  the  case  at  bar.  In  the  lliissett 
Case  the  decision  went  upon  the  ground  that 
the  contract  of  Hassett  did  not  purport  to 
bind  any  one  but  himself,  and  that,  although 
he  did  not  so  Intend  and  was  In  fact  acting 
for  his  principal,  the  contract  could  not  be 
varied  by  parol  evidence.  This  case  Is  gov- 
erned by  the  latter  rule.  The  contract  made 
by  Jameson  consists  of  two  distinct  .ind  sei)a- 
rate  parts — ^the  mortgage  on  the  land,  and 
the  promise  and  covenant  to  pay  the  money, 
which  the  latter  purported  to  bind  the  trustee 
personally.  The  trust  deed  of  Joy  to  Jameson 
gave  the  latter  power  only  to  mortgage  the 
trust  property.  It  gave  no  power  whatever 
to  make  any  promise  or  covenants  to  pay  any 
money  on  behalf  of  Joy  or  on  behalf  of  the 
beneficiaries.  With  respect  to  the  mortgage, 
Jameson  was  acting  solely  as  trustee,  and 
could  not  act  otherwise,  for  he  had  no  personal 
Interest  In,  or  power  over,  the  land.  With 
respect  to  the  note  and  covenant,  he  was  act- 
ing solely  in  his  own  behalf,  for  he  had  no 
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autborlty  thus  to  contract  except  for  bim- 
tself.  Where  an  agent  makes  a  contract  really 
on  behalt  of  his  principal,  but  which  pur- 
I>orts  to  be  his  promise  and  to  bind  himself 
alone,  and  he  has  not  in  fact  any  autborlty 
to  make  that  particular  contract  for  bla 
principal,  the  general  rule  is  that  the  agent 
will  be  personally  bound  by  the  contract, 
notwithstanding  bis  lack  of  personal  interest 
In  the  consideration.  He  will  be  conclusively, 
presumed  to  have  intended  to  bind  himself. 
This  rule  Is  particularly  applicable  where  a 
trustee,  in  dealing  with  trust  property,  makes 
some  personal  promise  to  pay  money  In  fur- 
therance of  the  trust,  which  be  has  no  autbor- 
lty to  make  as  trustee.  In  regard  to  such 
contracts  be  is  a  principal  and  must  be  pre- 
sumed to  have  intended  to  act  for  himself 
alone.  The  rule  is  thus  stated  by  the  Su- 
preme Court  of  the  United  States  in  Taylor 
V.  Mayo,  110  U.  8.  330,  4  Snp.  Ct.  147,  28  L. 
Ed.  1(S3:  "When  a  trustee  contracts  as  such, 
unless  be  is  bound,  no  one  is  bound,  for  he  has 
no  principal.  The  trust  estate  cannot  promise. 
The  contract  Is  therefore  the  personal  under- 
taking of  the  trustee.  As  a  trustee  holds  the 
estate,  although  only  with  the  power  and  for 
the  purpose  of  managing  it,  be  Is  personally 
bound  by  contracts  he  makes  as  trustee,  even 
when  designating  himself  as  such.  The  mere 
use  by  the  promisor  of  the  name  of  trustee 
or  any  other  name  or  office  or  employment 
will  not  discharge  him.  •  •  *  If  a  trustee, 
contracting  for  the  benefit  of  a  trust,  wants  to 
protect  himself  from  individual  liability  on 
the  contract,  he  must  stipulate  that  he  is  not 
to  be  personally  responsible,  and  that  the 
other  party  is  to  look  solely  to  the  trust  es- 
tate." There  is  nothing  in  the  note  or  mort- 
gage of  Jameson  that  can  be  construed  as  a 
stipulation  relieving  him  from  personal  lia- 
bility or  requiring  the  lender  to  look  to  the 
mortgaged  property  alone  as  security.  The 
reference,  in  that  part  of  the  instrument  op- 
erating as  a  conveyance,  to  the  fact  that 
Jameson  was  conveying  as  trustee,  was  prop- 
erly inserted  therein  for  the  purpose  of  desig- 
nating the  source  of  the  power  by  which  be 
was  assuming  to  hypothecate  the  trust  prop- 
erty. It  only  Indicates  the  character  in  which 
he  acted  and  the  power  which  he  possessed 
In  relation  to  the  part  of  the  contract  which 
constituted  the  mortgage,  and  it  does  not 
purport  to  qualify  the  direct  covenant  to 
pay  contained  in  that  Instrument,  nor  the  ex- 
press promise  contained  in  the  note.  The 
power  to  "mortgage"  the  property  did  not  in- 
clude power  to  make  a  personal  promise  on 
behalf  of  the  beneflciaries,  or  the  trustor, 
that  they,  or  either  of  them,  should  pay  the 
money.  It  carried  power  only  to  pledge,  con- 
vey, or  hypothecate  the  property  as  security 
for  money.  Civil  Code,  $  2020.  The  defend- 
ant's promise  to  pay  the  money  was  not  neces- 
sary to  the  execution  of  the  power,  and  it 
must  be  considered  as  bis  own  personal  obliga- 
tion whereby  be  became  surety  for  the  pay- 
ment  of  the  money. 


There  is  nothing  In  section  2267  of  the 
Civil  Code  contrary  to  this  conclusion.  It 
Is  as  follows:  "A  trustee  is  a  general  agent 
for  the  trust  property.  His  authority  is 
such  as  is  conferred  upon  him  by  the  dec- 
laration of  trust  and  by  this  chapter,  and 
none  other.  His  acts  within  the  scope  of 
his  authority,  bind  the  trust  property  to  the 
same  extent  as  the  acts  of  an  agent  bind  bis 
principal."  This  refers  to  the  trust  property 
alone.  His  acts  respecting  that  property,  if 
authorized  by  the  terms  of  the  trust,  bind 
the  property.  He  is  to  that  extent  an  agent 
for  the  property  and  for  the  Interested  par- 
ties. Consequently,  the  mortgage  of  the 
trust  estate  in  this  case  was  valid;  but  noth- 
ing in  this  section,  nor  in  the  deed  of  trust, 
gave  him  an  authority  to  bind  the  trustor 
or  beneficiaries  personally. 

We  are  therefore  of  the  opinion  that  the 
personal  Judgment  against  Jameson  is  sup- 
ported by  the  evidence. 

2.  It  is  further  claimed  that  the  action  is 
barred  by  the  statute  of  limitations.  The 
note  and  mortgage  were  executed  in  the  state 
of  Massachusetts,  and  therefore  under  sub- 
division 1,  S  339,  Code  of  Civil  Procedure,  the 
action  would  be  barred  two  years  after  the 
cause  of  action  accrued.  The  action  was  be- 
gun on  January  3,  1902.  By  the  terms  of 
the  note  it  did  not  become  due  until  June 
8, 1900,  which  was  less  than  two  years  l>efore 
the  action  was  begun.  The  mortgage  pro- 
vided that  the  sum  borrowed  should  be  paid 
in  three  years  from  its  date,  "with  Interest 
thereon,  at  the  rate  of  5  per  centum  per  an- 
num, payable  semiannually."  It  also  con- 
tained the  following  provision:  "But  ui?on 
the  default  in  the  performance  of  any  part 
of  the  foregoing  conditions,  the  bolder  or 
holders  hereof  may  sell  the  granted  premises 
*  •  ♦  at  public  auction;  such  sale  to  be 
on  or  near  the  granted  premises,  or  at  the 
real  estate  exchange  and  auction  board  in  the 
city  of  Boston,  without  notice  or  demand, 
except  giving  notice  of  the  time  and  place  uf 
sale  once  in  each  of  three  successive  weeks  In 
any  one  newspaper  published  in  said  Newton, 
and  may  convey  the  same  by  proper  deed  or 
deeds  to  the  purchaser.  •  *  *  And  out  of 
the  proceeds  of  such  sale  or  sales  the  holder 
or  holders  hereof  shall  be  eatltioil  to  retnin 
all  sums  then  secured  by  this  deed  (whether 
then  or  thereafter  payable),  including  all 
costs,"  etc.  Default  was  made  in  the  pay- 
ment of  the  interest  due  on  December  8, 1898, 
and  again  on  June  8,  1899.  Thereupon  on 
June  14,  1899,  under  the  power  aforesaid  the 
mortgagee  sold  the  premises  for  the  sum  of 
$2,000.  This  left  a  balance  of  $1,221.68  re- 
maining unpaid  on  the  principal  and  Interest 
on  the  note. 

The  argument  is  that,  under  the  terms  of 
the  power  of  sale  above  set  forth,  it  was 
necessary  for  the  mortgagee  to  declare  the 
principal  and  interest  on  the  note  and  mort- 
gage immediately  due  and  payable,  as  a 
condition  precedent  to,  or  coucurront  with, 
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tbe  exercise  of  tbe  power  of  sale;  that  this 
election  transfonued  the  debt  Into  a  matured 
obligation,  on  vrhlcb  an  action  might  hare 
been  maintained  on  June  14,  1899;  that  the 
statute  of  limitations  began  to  ran  at  that 
date;  and,  hence,  that  the  action  was  barred 
two  years  thereafter.  In  support  of  this 
claim  the  defendant  cites  Brlckell  t.  Batchel- 
der,  62  Cal.  624,  Maddox  y.  Wyman,  92  Cal. 
674,  28  Pac.  838,  and  Phelps  t.  Mayers,  126 
Cal.  548,  58  Pac.  1048.  In  none  of  these  cases 
was  there  any  question  concerning  the  effect 
which  the  exercise  of  such  a  power  of  sale 
as  the  one  here  Involyed  would  haye  in  ac- 
celerating the  time  of  maturity  of  any  bal- 
ance on  the  debt  remaining  unpaid  after 
the  proceeds  of  the  sale  were  applied  thereon. 
The  question  in  each  case  was  concerning 
the  right  to  foreclose  for  the  mtire  debt, 
where  the  mortgage  authorized  a  foreclosure 
suit  upon  a  default  In  some  minor  condition, 
before  the  maturity  of  the  oitlre  debt.  Tbe 
cases  are  therefore  not  strictly  In  point,  even 
if  the  Instruments  were  alike.  But  they  are 
not  Identical.  There  is  a  difference  in  the 
terms  which  is  Important  and  material.  Tbe 
case  of  Brickell  y.  Batcbelder  is  as  strongly 
in  favor  of  the  defendant  as  any  of  the  cases 
cited,  and  a  comparison  of  the  mortgage  there 
construed  with  that  here  Involved  will  serve 
to  distinguish  them  all.  In  that  case  the 
mortgage  provided  as  follows:  "Bnt  in  case 
default  shall  be  made  in  the  payment  of  the 
said  principal  sum  or  the  interest  thereon, 
or  any  part  thereof,  •  •  •  then  said  party 
of  the  second  part,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  are  hereby  empow- 
ered to  proceed  to  sell  tbe  premises  above  de- 
scribed, with  all  the  appurtenances,  in  the 
manner  prescribed  by  Jaw.  And  out  of  the 
money  proceeding  from  such  sale,  the  party 
of  the  second  part  shall  retain  the  above 
amount  of  thirty-six  thousand  dollars,"  with 
Interest  and  costs  and  2  per  cent,  for  attor- 
ney's fees,  which  the  instrument  declared 
should  become  a  debt  to  the  mortgagee  "up- 
on filing  the  complaint  in  foreclosure."  (The 
Italics  are  ours).  The  other  cases  are  sub- 
stantially the  same  in  this  respect.  The  pro- 
vision in  the  mortgage  here  involved  was 
that  the  mortgagee  ''may  sell  the  granted 
premises  at  public  auction,"  said  sale  to  be 
"on  the  granted  premises"  or  at  the  Boston 
real  estate  exchange,  and  "withont  notice  or 
demand  except"  a  three  weeks'  notice  in  a 
newspaper.  The  reason  for  holding  that  the 
mortgage  in  Brickell  v.  Batchelder,  supra, 
required  a  declaration  making  the  entire  debt 
Immediately  due,  was  that  the  provision  au- 
thorizing the  sale  of  the  premises  "in  the 
manner  prescribed  by  law"  could  not  be  con- 
strued otherwise  than  as  requiring  a  sale 
upon  execution  issued  upon  a  decree  of  fore- 
closure in  an  action  for  that  purpose.  This 
was  said  to  be  obvious  from  the  fact  that 
there  was  no  other  manner  "prescribed  by 
law"  that  could  be  applicable  to  such  a  case. 
And,  as  this  made  a  foreclosure  suit  neces- 


sary to  the  exercise  of  the  supposed  power, 
it  necessarily,  in  the  opinion  of  the  court, 
implied  that  the  mortgagee  was  given  power 
to  declare  the  entire  debt  fully  matured,  not- 
withstanding that,  by  the  terms  of  the  mort- 
gage, the  principal  was  not  yet  payable.  It 
was  assumed,  although  not  stated,  that  an 
action  of  foreclosure  could  not  be  maintained, 
unless  tbe  entire  debt  was  declared  due.  In 
the  present  case  the  terms  of  the  mortgage 
imposed  no  such  necessary  Implication  and 
presented  no  such  difficulty.  The  sale  was 
not  to  be  made  by  the  sheriff  as  upon  an  exe- 
cution sale,  but  at  public  auction  on  the  prem- 
ises, and  by  the  mortgagee  upon  a  notice 
specially  prescribed  in  the  power.  No  suit 
for  foreclosure  was  required.  The  mortgagee 
could  execute  the  power  without  Judicial  au- 
thority. It  provided  that  the  mortgagee 
should  retain  out  of  the  proceeds  of  sale  a 
sum  sufficient  to  pay  tbe  note  and  interest. 
This  implied  that,  when  the  sale  was  made, 
a  part  of  the  principal  and  Interest  on  the 
debt  equal  to  the  proceeds  which  might  be 
applicable  thereto  should  thereupon  be  pay- 
able. But  to  say  that  a  sum  is  payable  is 
not  the  same  as  to  say  that  it  is  due.  A  note 
made  payable  "on  or  before"  a  fixed  date  is 
payable  at  any  time  after  it  is  executed ;  but 
it  does  not  become  due  until  the  date  fixed. 
In  tbe  mortgage  under  consideration  there  is 
not  a  word  to  the  effect  that  the  debt  shall 
become  due  upon  the  sale,  nor  to  tlie  effect 
that  the  mortgagee,  as  a  condition  to  the  ex- 
ercise of  the  power,  must  declare  that  it  is 
due.  The  express  language  of  the  instru- 
ment is  that  it  shall  not  become  due  until 
three  years  after  its  date.  To  interpolate  a 
provision  that  it  shall  all  become  due  upon 
a  sale  under  the  power,  or  that  by  such  sale 
a  greater  part  of  the  principal  shall  be  im- 
mediately payable  than  the  proceeds  of  the 
sale  will  pay  would  be  to  put  in  the  contract 
that  to  which  the  parties  did  not  agree,  and 
that  which  would  contradict  the  express  terms 
to  which  they  did  agree.  By  the  contract, 
the  payor  of  the  note  was  to  liave  the  foil 
term  of  the  note  within  which  to  pay  any 
deficiency  remaining  thereon,  after  the  ap- 
plication of  the  proceeds  of  the  sale.  The 
mortgagee  was  given  no  power  to  deprive  the 
payor  of  this  advantage  by  any  declaration 
he  could  make  at  the  time  of  the  sale.  The 
effect  of  the  sale  and  of  the  application  of  the 
proceeds  was  a  mere  payment  upon  the  debt, 
a  payment  authorized  to  be  made  before  its 
maturity  and  of  no  more  force  in  accelerat- 
ing the  maturity  of  the  debt  than  any  other 
payments  authorized  to  be  made  upon  a  debt 
before  it  becomes  actually  due.  It  dIq>osed 
of  the  mortgaged  property  In  execution  of  the 
mortgage,  and  practically  exttagulshed  that 
part  of  the  contract,  leaving  remaining  the 
covenant  to  -peTtona  and  the  promise  contain- 
ed in  the  note  which  remained  In  force  to 
the  extent  of  the  balance  remaining  unpaid. 
These  were  separate  obligations  and  tbe  suit 
Is  upon  the  note.    Mo  action  co«ld  liave  been 
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maintained  for  the  balance  due  thereon  until 
the  expiration  of  three  years  from  its  date. 
It  follows  that  the  action  was  not  barred  by 
the  statute  of  limitations. 
The  Judgment  and  order  are  affirmed. 

We  concur:    McFARLAND,  J. ;  SLOSS,  J. ; 
LORIGAN,  J. ;  HENSHAW,  J. 


1»  Cal.  113 
MALONB   V.   SIERRA   RT.   CO.  OF   CAJOI- 

rORNIA.    (Sac.  1,470.) 

(Supreme   Court  of   California.    May   2,   1907. 

Rehearing  Denied  May  31,  1907.) 

1.  Appeal  —  Review  —  Pbejudice  —  Jubt 
— Chaixekge  fob  Bias. 

The  Supreme  Court  will  not  review  the 
refusal  of  the  trial  court  to  allow  a  challenee 
for  bias,  unless  injury  is  shAwn,  and  where  it 
does  not  appear  that  defendant  was  forced  to 
exercise  a  peremptory  challenge  on  a  juror,  or 
that  he  had  exhausted  his  peremptory  challenges, 
no  injury  is  shown. 

fEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  4126.] 

2.  Damages  —  Assessment  —  Physioal      Ex- 
amination OF  Plaintiff. 

Where,  in  an  action  for  personal  injuries, 

glaintiS  consented  to  submit  to  an  examination 
y  any  physicians  appointed  by  the  court,  and 
offered,  while  on  the  witness  stand,  an  inspec- 
tion of  his  injured  arm  to  defendant's  medical 
experts,  and  it  appeared  that  two  of  such  ex- 
perts had  previously  examined  and  inspected 
plaintiff's  injuries,  and  the  third  was  given  an 
opportunity  to  inspect  them,  being  appointed 
by  the  court  for  such  purpose,  it  was  not  er- 
ror to  refuse  defendant's  application  that  a  per- 
sonal examination  be  made  of  the  body  of  plain- 
tiff. 

[Ed.  Note.— For  cases  in  point,  see  (3ent.  Dig. 
vol.  15,  Damages,  S  531.] 

3.  Appeal— Habmless    Erbob— Instbuctions. 

Where,  in  an  action  for  personal  injuries, 
the  reasonableness  of  the  expenses  which  plain- 
tiff had  incurred  for  medical  treatment,  etc., 
was  not  disputed,  an  instruction  that  plaintiff 
was  entitled  to  recover  such  sum  as  would  com- 
pensate him  for  the  expense  he  had  incurred 
for  medical  treatment  during  the  time  he  was 
disabled,  while  erroneous  as  not  limiting  the 
expenses  to  the  necessary  and  reasonable  value 
of  the  medical  services,  was  harmless. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  4219.] 

4.  Damages— Pebsonal    Injubies- Nominal 
Damages. 

Where.  In  an  action  against  a  carrier  for 
injuries  to  a  passenger  through  negligence, 
there  was  no  evidence  as  to  what  wages  plain- 
tiff earned  or  as  to  his  earning  capacity,  but 
the  nature  of  plaintiff's  employment  and  the  oc- 
cupations at  which  he  had  worked  were  in  evi- 
dence, plaintiff  was  entitled  to  recover  more 
than  merely  nominal  damages. 

5.  Same— Mental   Anguish. 

In  an  action  for  personal  injuries,  through 
negligence,  mental  suffering  or  anguish  is  an  ele- 
ment of  damage. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §  2.53.] 
&  Same— Inbtspctions. 

Under  Civ.  Code,  i  .*i283,  providing  that 
damages  may  be  awarded  in  a  judicial  proceed- 
ing for  detriment  resnlting  after  the  commence- 
ment thereof,  or  certain  to  result  in  the  future, 
instrudions,  in  an  action  for  personal  injuries, 
authorizing    the   jury    to    estimate   prospective 


damages  upon  what  they  believed  might  be  the 
plaintiff's  future  suffering,  were  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  CTent.  Dig. 
vol.  15,  Damages,  §  552.] 

7.  Tbiai.  —  Instbuctions  —  Ebbob  Cubed  bt 

Subsequent  Instbuction. 

The  error  in  the  instructions  was  not  cured 
by  a  subsequent  instruction  that  plaintiff  was 
entitled  to  recover  not  only  such  damages  as 
he  might  have  suffered,  but  also  such  damages 
as  by  the  evidence  it  was  reasonably  certain  he 
would  suffer  in  the  future. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  715.] 

Department  2.  Appeal  from  Superior 
Court,  Tuolumne  County;  L.  W.  Fulkerth, 
Judge. 

Action  by  Edward  D.  Malone  against  the 
Sierra  Railway  Company  of  California.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

S.  D.  Wood,  J.  O.  Campbell,  and  F.  W. 
Street,  for  appellant  F.  D.  Nleol,  F.  P.  Otis, 
and  Ashley  &  NeumlUer,  for  respondent 

HENSHAW,  J.  Plaintiff  was  a  pasaenger 
upon  one  of  defendant's  trains,  and  was  in- 
jured by  a  collision  between  his  train  and 
another,  also  belonging  to  defendant  He 
brought  his  action  to  recover  damages  for 
injuries  inflicted,  and  the  Jury  returned  a 
verdict  in  his  favor.  From  the  Judgment 
which  followed  defendant  moved  for  a  new 
trial,  which  the  court  refused.  Defendant 
appeals  from  the  Judgment  and  from  the 
order  refusing  it  a  new  trlaL 

1.  It  Is  urged  that  the  court  erred  In  not 
allowing  the  challenge  for  bias  Interposed  by 
defendant  to  one  of  the  panel ;  but  It  has  long 
been  the  rule  of  this  court  that  it  will  not 
review  the  action  of  the  trial  court  in  this 
regard,  unless  prejudice  or  Injury  is  shown. 
People  V.  McGungUl,  41  Cal.  429;  People  v. 
Gatewood,  20  Cal.  149;  People  v.  Gaunt  23 
Cal.  157;  People  v.  Well,  40  Cal.  268.  By 
the  record  before  us  it  is  not  made  to  appear 
that  defendant  was  forced  to  exercise  a  per- 
emptory challenge  upon  the  Juror,  or  that 
defendant  had  exhausted  his  peremptory  chal- 
lenges. In  no  way,  therefore.  Is  it  made  to 
appear  that  It  suffered  any  detriment  by  the 
ruling  of  the  court 

2.  It  Is  contended  that  the  court  erred  In 
refusing  defendant's  application  that  a  pw- 
sonal  examination  be  made  of  the  body  of 
the  plaintiff.  This  court  has  recently  had  oc- 
casion to  consider  this  matter  In  Johnson 
V.  Southern  Pacific  Company,  89  Pac.  348. 
The  facts  In  this  case,  however,  disclose  that 
plaintiff  consented  to  submit  to  an  examina- 
tion by  any  physicians  appointed  by  the 
court;  that  he  had,  while  on  the  witness 
stand,  offered  an  Inspection  of  bis  Injured 
arm  to  the  defendant's  experts,  Drs.  Ander- 
son, Congdon,  and  Gould.  Drs.  Anderson 
and  Congdon  had  previously  examined  and 
Inspected  the  plaintiff's  Injuries,  and  Dr. 
Gould  was  given  an  opportunity  to  examine 
and  Inspect  them,  and  was  appointed  by  the 
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court  to  moke  snch  examination.    We  see  no 
force,  tlierefore,  in  defendant's  objection. 

3.  In  instructing  the  Jury  upon  the  meas- 
ure of  damages,  the  court  deciared  as  one  of 
the  elements  of  damage  "such  sum  as  will 
compensate  him  for  the  expense,  If  any,  he 
has  paid  or  Incurred  in  the  employment  of  a 
physician  and  the  purchase  of  drugs  during 
the  time  be  was  disabled  by  the  injuries,  not 
exceeding  the  amounts  alleged  in  the  com- 
plaint." It  Is  objected  to  this  Instruction 
that  the  correct  measure  of  damage  in  this 
regard  Is  not  the  amonnt  which  he  may  have 
paid  or  become  liable  for,  but  the  necessary 
and  reasonable  value  of  such  services  as  may 
have  been  rendered  him;  such  reasonable 
sum,  In  other  words,  as  has  been  necessarily 
expended  or  Incurred  in  treating  the  injury. 
Such  unquestionably  Is  the  true  rule;  yet  we 
do  not  believe  that  the  Jury  could  have  been 
led  Into  error  prejudicial  to  the  defendant 
by  the  instruction  which  was  given.  The 
reasonableness  of  the  expenses  which  plain- 
tiff bad  incurred  was  not  disputed. 

4.  The  court  further  charged  the  Jury  that 
the  plaintiff  could  recover  for  the  value  of 
bis  time  during  the  period  that  he  was  dis- 
abled by  the  injury.  It  Is  said  that  there 
was  no  evidence  as  to  what  wages  the  plain- 
tiff earned,  or  as  to  bis  earning  capacity,  and 
that  It  was  therefore  error  for  the  court  so 
to  charge.  But  the  nature  of  plaintiff's  em- 
ployment, the  occupations  at  which  he  bad 
worked,  were  In  evidence,  and,  even  without 
any  positive  testimony  as  to  the  wages  which 
be  bad  previously  earned,  there  was  suffi- 
cient to  have  warranted  the  Jury,  In  case 
they  found  a  permanent  impairment  of  earn- 
ing capacity,  to  have  awarded  more  than 
merely  nominal  damages.  Storrs  v.  Los 
Angeles  Traction  Co.,  134  Cal.  91,  66  Pac.  72. 

5.  The  court  instructed  the  Jury  that  an 
element  of  damage  was  "the  pain  and  anxie- 
ty that  he  has  suffered  or  may  suffer  by  rea- 
son of  his  injuries."  And,  again,  it  Instruct- 
ed them  tbat  in  estimating  damages  "you 
may  take  into  consideration  •  •  •  the 
physical  and  mental  suffering  he  may  have 
sustained  or  may  undergo  in  the  future  by 
reason  of  the  injuries."  It  Is  argued  that 
mental  suffering  is  not  an  element  of  dam- 
age. In  support  of  this  proposition  is  cited 
Newman  v.  Smith,  77  Cal.  22,  18  Pac.  791, 
which  was  an  action  in  fraud  concerning 
real  property,  and  the  plaintiff  sought  a  re- 
covery for  the  worry,  annoyance,  and  anx- 
iety which  the  fraud  had  caused  him.  This 
court  held  that  these  were  not  elements  of 
damage  In  such  a  case.  Munroe  v.  Dredging 
Co.,  84  Cal.  516,  24  Pac.  303,  18  Am.  St.  Rep. 
248,  was  an  effort  In  an  action  by  the  person- 
al representatives  of  the  deceased  to  recover 
damages  for  the  grief  and  mental  suffering 
of  the  deceased's  next  of  kin,  and  it  was  held 
that  In  such  a  case  this  was  not  a  permissible 
element  of  damage.  In  Morgan  v.  S.  P.  Co., 
•5  Cal.  510.  30  Pac.  003,  17  L.  R.  A.  71.  29 
Am.  St.  Uep.  143,  an  action  by  a  mother  to 


recover  damages  for  the  death  of  her  child, 
the  same  effort  was  made  to  recover  for  the 
sorrow  and  mental  anguish  of  the  parent,  and 
it  was  held  that  In  tbat  case  it  was  not  an 
element  of  damage.  But,  upon  the  contrary, 
where  the  suffering  or  mental  anguish  is  en- 
dured by  the  victim,  it  has  been  recognized 
as  an  element  of  damage  since  the  case  of 
Malone  v.  Hawley,  46  Cal.  409.  See  Sloane 
V.  So.  Cal.  Ry.  Co.,  Ill  Cal.  668,  44  Pac.  320, 
32  L.  R.  A.  193. 

6.  In  Instruction  18,  the  court  Informed  the 
Jury  that  an  element  of  damage  was  "such 
reasonable  sum  as  the  Jury  shall  award  him 
on  account  of  the  pain  and  anxiety  that  he 
has  suffered  or  may  suffer  by  reason  of  his 
Injuries."  In  instruction  19,  the  Jury  was 
informed  that  "in  estimating  the  damages  to 
be  awarded  you  may  take  Into  consideration 
•  •  •  bow  far  bis  Injuries  are  permanent 
In  their  character  and  results,  as  well  at 
the  physical  and  mental  suffering  be  may 
have  sustained  or  may  undergo  In  the  future 
by  reason  of  the  Injuries."  These  instruc- 
tions were  erroneous  In  permitting  the  Jury 
to  estimate  prospective  damages  upon  what 
tliey  believed  might  be  the  plaintiff's  future 
suffering.  The  rule  as  laid  down  in  section 
3283  of  the  Civil  Code  declares  that:  "Dam- 
ages may  be  awarded,  in  a  Judicial  proceed- 
ing, for  detriment  resulting  after  the  com- 
mencement  thereof  or  certain  to  result  in 
the  future."  An  instruction  that  the  Jury 
may  award  such  prospective  damages,  if  any, 
"as  they  believe  plaintiff  has  sustained  or 
win  sustain,"  has  been  held  erroneous.  Pa. 
Co.  V.  Files,  65  Ohio  St  403,  02  N.  E.  1047. 
An  instruction  tbat  the  plaintiff  could  re- 
cover for  bodily  pain  and  suffering,  which 
"be  may  have  to  endure  in  the  future,"  is 
condemned.  Raymond  v.  Keseberg,  91  Wis. 
191,  04  K  W.  801.  An  Instruction  tbat  a 
recovery  might  be  bad  for  tbe  pain  and  suf- 
fering which  "plaintiff  was  likely  to  endure 
In  the  future"  Is  also  condemned.  Kucera 
v.  Merrill  Lum.  Co.,  91  Wis.  637,  65  N.  W. 
374.  An  Instruction  that,  "in  estimating  tbe 
damages,  yon  will  allow  plaintiff  for  any 
physical  suffering  and  pain  and  mental  an- 
guish. If  any,  she  has  suffered  and  shown 
In  evidence,  or  which  she  may  In  tbe  future 
suffer,  If  any.  In  consequence  of  the  alleged 
Injury,"  Is  erroneous,  as  permitting  the  Jury 
to  enter  tbe  realm  of  speculation  regarding 
such  future  suffering.  Hall  v.  Cedar  Rapids, 
etc.,  Ry.  Co.,  87  N.  W.  739,  115  Iowa,  18.  To 
the  same  effect  Is  Chicago  Ry.  Co.  v.  De 
Clow,  124  Fed.  142,  61  O.  C.  A.  34;  Chicago, 
etc.,  R.  R.  Co.  V.  McDowell,  92  N.  W.  121, 
66  Neb.  170;  Ross  y.  Kansas  City,  48  Mo. 
App.  440;  Ohio,  etc.,  Ry.  Co.  v.  Cosby,  107 
Ind.  .^2,  7  N.  B.  373.  It  is  true  that  In  a  suc- 
ceeding instruction  the  court  declared  that 
plaintiff  was  entitled  to  recover,  not  only 
such  damages  as  be  may  have  suffered,  but 
also  "such  damages  as  by  tbe  evidence  it  Is 
reasonably  certain  he  will  suffer  In  tbe  fu- 
ture."    Herein  is  a  declaration  of  tbe  true 
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rule,  but  none  the  less  the  Instructions  upon 
the  matter  are  conflicting,  and  It  cannot  be 
said  by  which  the  jury  was  guided. 

For  which  reason  the  Judgment  and  order 
must  be  reversed,  and  the  cause  remanded. 

We   concur:      McFARLAND,  J.;    LORI- 
GAN,  J. 


151  Cal.  MQ 

PEOPLE  ex  rel.  McCOXNELIi  v.  CITY  OF 

WILMINGTON  et  al.    (L.  A.  2,000.) 

(Supreme  Court  of  California.    Aug.  13,  1907. 

Rehearing  Denied  Sept.  12,  1907.) 

Municipal    Cobporation8— Incobpobation— 
Obganization — Charter — Repeai,. 

Act  Feb.  20,  1872  (St.  1871-72,  p.  108,  & 
113),  as  amended  by  Act  March  21,  1872  (St. 
1871-72,  p.  44(3,  c.  337),  incorporating  the  town 
of  Wilmington,  never  having  been  followed  by 
an  organization  of  the  town  as  a  municipal  cor- 
poration, the  Legislature  was  not  deprived,  by 
Const,  art  11,  I  6,  providing  that  municipal 
corporations  organized  prior  to  the  adoption  of 
the  Constitution  of  1879  might  continue  their 
existence  and  save  their  form  of  government, 
etc.,  from  repealing  such  incorporation  act  as 
amended  and  passing  a  new  act  for  the  incor- 
poration of  a  city  comprising  the  territory  in- 
cluded within  the  boundaries  of  the  contemplat- 
ei  town. 

"  In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  Ounty;  Waldo  M.  York,  Judge. 
Quo  warranto  by  the  people,  on  relation  of 
Lee  A.  McConnell,  against  the  city  of  Wil- 
mington and  others.  From  a  judgment  sus- 
taining a  demurrer  to  the  complaint,  relator 
appeals.    Affirmed. 

U.  S.  Webb.  Atty.  Gen.,  and  Hunsaker  & 
Britt,  for  appellant.  BIcknell,  Gibson  & 
Trask  (Dunn  &  Crutcher,  O.  P.  Widaman, 
and  Edward  B.  Bacon,  of  counsel),  for  re- 
spondents. 

HE3NSHAW,  J  This  Is  a  proceeding  In 
quo  warranto  In  which  a  judgment  is  sought 
declaring  and  adjudging  that  the  defendant, 
the  "city  of  Wilmington,"  and  the  other  de- 
fendants, claiming  to  be  officers  of  such  city, 
are  usurping  and  exercising  without  authority 
of  law  the  franchises  and  powers  of  a  city  of 
the  sixth  class,  and  enjoining  them  from  as- 
serting or  attempting  to  exercise  such  fran- 
chises. A  general  demurrer  to  the  complaint 
was  sustained,  and,  plaintlfT  declining  to 
amend,  judgment  was  rendered  for  defend- 
ants.   From  this  judgment  plaintiff  appeals. 

It  appears  from  the  complaint  that  on  the 
Cth  day  of  November,  1905,  certain  persons 
presented  to  the  board  of  supervisors  of  the 
county  of  Los  Angeles  a  petition  praying  that 
a  portion  of  said  county,  within  the  bounda- 
ries defined  in  the  petition,  be  incorporated 
as  a  municipal  corporation  of  the  sixth  class, 
with  the  name  of  the  city  of  Wilmington,  un- 
der an  act  of  the  Legislature  entitled  "An  act 
to  provide  for  the  organization,  incorporation, 
and  government  of  municipal  corporations," 
approved  March  13,  1883.    Ihe  petition  com- 


plied with  the  act  as  to  the  number  of  bona 
fide  residents  within  the  boundaries  of  the 
proposed  city,  and  also  with  respect  to  the 
number  and  character  of  the  signers  thereof. 
The  board  of  supervisors  granted  the  prayer 
of  the  petitioners  and  called  for  an  election 
to  be  held  on  December  22,  1905,  at  whlcli 
election  a  majority  voted  "for  incorporation"' 
and  the  i)ersonal  defendants  were  elected 
trustees  of  said  proposed  city,  whereupon  the 
board  declared  that  the  said  city  of  Wilming- 
ton was  duly  organized  and  It  is  exercising 
corporate  functions  as  such  city. 

The  appellant  does  not  object  to  the  regu- 
larity of  the  proceedings  leading  to  the  al- 
leged incorporation  of  said  city,  and  does  not 
attack  the  validity  of  the  incorporation,  ex- 
cept on  this  one  ground,  namely,  that  most 
of  the  territory  embraced  In  the  petition  was 
Inclosed  In  a  previously  organized  municipal 
corporation  called  the  town  of  Wilmington, 
and  that  the  territory  not  embraced  in  such 
previously  organized  corporation  does  not 
contain  500  residents,  which  number  of  resi- 
dents Is  required  by  the  act.  It  Is  therefore 
contended  by  appellant  that  the  proceedings 
under  which  respondents  are  claiming  to  be 
a  city  are  void,  because  there  cannot  be  at 
the  same  time  within  the  said  territory  two 
distinct  municipal  corporations  exercising 
confiicting  powers,  and  because  the  munici- 
pal corporation  act  expressly  applies  only  to 
territory  "not  Incorporated  as  a  maniclpal 
corporation."  In  support  of  this  proposition 
the  complaint  avers  that  on  February  20, 1872, 
(St.  1871-72,  p.  108,  e.  113),  the  Legislature 
passed  an  act  incorporating  the  town  of  Wil- 
mington, and  that  the  entire  territory  em- 
braced In  the  boundaries  of  the  said  town  as 
thus  Incorporated  Is  included  within  the 
boundary  of  the  alleged  "city  of  Wilming- 
ton," and  also  that  on  March  21,  1872  (St. 
1871-72,  p.  446,  c.  337),  the  Legislature  pass- 
ed another  act  to  amend  the  first  act  above 
mentioned. 

Respondent's  main  answer  to  this  proposi- 
tion is  that  in  1887  the  Legislature  passed 
two  acts — the  one  repealing  the  act  to  In- 
corporate the  town  of  Wilmington,  and  the 
other  repealing  the  act  amending  the  act  In- 
corporating the  said  town — ^and,  as  a  fact, 
such  repealing  acts  were  passed  and  approved. 
But  appellant  contends  that  these  repealing 
acts  were  unconstitutional  and  void,  and 
therefore  had  no  effect  upon  the  continued 
existence  of  the  said  town  of  Wilmington. 
Its  main  reliance  In  this  regard  is  placed  on 
section  6,  art.  11,  of  the  Constitution.  The 
second  sentence  of  this  section  gives  to  munic- 
ipal corporations  organized  before  the  adop- 
tion of  the  Constitution  of  1879  the  right  of 
continuing  their  existence  and  of  saving  their 
form  of  government,  and  this  right.  It  is  con- 
tended, is  wholly  inconsistent  with  any  as- 
serted power  of  the  Legislature  to  destroy 
them.  In  support  of  this  contention,  refer- 
ence is  made  to  Desmond  v.  Dunn,  55  CaL 
243;  Staude  t.  Election  Comm.,  61  CaL  313; 
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E^  parte  Armstrong,  84  CaL  855,  24  Fac.  598; 
People  T.  Com.  Council,  85  Gal.  369,  24  Pac 
727;  Ex  parte  Helm,  143  Gal.  558,  77  Pac 
453.  Without  pausing  to  analyze  these  deci- 
sions, but  conceding,  for  the  purposes  of  this 
case,  that  they  go  as  far  as  appellant  con- 
tends in  holding  that  the  Legislature  Is  de- 
nied the  power  to  abrogate  and  annul  special 
charters  antedating  the  Constitution  of  1879, 
respondents  show  a  marked  and  important 
dlfTerence  between  those  cases  and  the  one  at 
bar.  Those  decisions,  one  and  all,  were  made 
with  reference  to  organized  and  operating 
municipal  corporations.  In  the  case  at  bar 
it  is  made  clearly  to  appear  that  the  town  of 
Wilmington,  though  incorporated,  never  be- 
came organized  at  all.  The  allegation  of  the 
complaint  in  this  regard  is  as  follows:  "That 
the  town  of  Wilmington  Is,  and  ever  since  the 
20th  day  of  February,  1872,  has  been,  a  mu- 
nicipal corporation,  duly  Incorporated  under 
and  by  virtue  of  that  certain  act  of  the  Legis- 
lature of  the  state  of  California  entitled  'An 
act  to  incorporate  the  town  of  Wilmington 
In  the  county  of  Los  Angeles,  in  the  state  of 
California,'  approved  February  20,  1872,  and 
of  that  other  certain  act  of  the  Legislature  of 
the  state  of  California,  amendatory  thereof, 
entitled,  'An  act  to  amend  an  act  entitled 
'An  act  to  entitle  the  town  of  Wilmington, 
In  the  county  of  Los  Angeles,  in  the  state  of 
California,"  ai)proTed  February  20,  1872,  ap- 
proved March  21,  IS72.* "  A  reading  of  the 
incorporating  act  of  the  town  of  Wilmington 
shows  that  for  the  organization  of  the  town 
an  election  waa  to  be  held  in  April  to  select 
town  tra<5leps,  marshal,  assessor,  and  other 
officers,  and  that  the  board  of  trustees  elected 
were  to  asscjable  within  10  days  after  the  no- 
tice of  their  election  and  organize.  This  act 
was  approved  upon  February  20,  1872,  and 
the  allegation  of  the  complaint  is  that  ever 
since  that  day  the  town  of  Wilmington  has 
been  a  municipal  corporation.  This  allega- 
tion distinctly  negatives  the  idea  that  any  or- 
ganization could  have  been  effected,  and 
amounts  to  nothing  more  than  the  legal  con- 
clusion of  the  pleader  that  the  town  became 
a.  municipal  cori>oration  because  the  Iiegisla- 
ture  passed  a  certain  incorporating  act  This 
pleading  respondents  Insist  is  equivalent  to 
an  admission  that  the  inhabitants  of  the  terri- 
tory affected  by  the  incorporation  act  never 
exercised  any  corporate  rights  or  incurred 
any  corporate  duties  under  the  act  This, 
they  assert,  was  the  ground  for  the  ruling  of 
the  trial  judge  in  sustaining  the  demurrer  to 
the  complaint  for  insufficiency  and  in  allow- 
ing plaintiff  10  days  In  which  to  amend  to 
cover  this  defect  Plaintiff's  failure  to 
amend  In  this  regnrd,  they  contend,  is  a  preg- 
nant admission  that  the  town  of  Wilming- 
ton never  in  fact  organized  under  the  act 
Respondents  quote  In  their  brief  from  the 
language  of  the  learned  trial  Judge  as  fol- 
lows: "I  have  considered  It  necessary  to  dls- 
<!u5w  the  constitutional  queetloB  Involved  only 


with  reference  to  the  fact  that  the  town  gov- 
ernment of  Wilmington  was  never  organized 
under  the  incorporation  act,  and,  in  view  of 
the  fact  that  there  may  be  some  contention 
over  the  question  as  to  whether  there  ever 
was  such  organization,  the  plaintiff  will  be 
allowed  10  days  in  which  to  amend,  should 
plaintiff  desire  to  allege  the  fact" 

la  view,  therefore,  of  the  uncontested  fact 
that  plaintiff's  attention  was  called  to  this 
omission  In  its  pleading,  and  that  the  demur- 
rer was  sustained  to  it  upon  this  ground, 
with  leave  to  plaintiff  to  amend,  and  In  view 
of  the  further  fact,  as  shown  by  the  Judg- 
ment, that  plaintiff  failed  and  refused  to 
avail  Itself  of  this  permiasicm,  the  conclusion 
to  IneBtetlble  that  It  was  unable  to  do  so. 
The  real  question,  then,  with  which  we  are 
confronted.  Is  whether  the  Legislature  has 
the  power  to  repeal  an  act  of  Incorporation 
which  has  stood  for  years  upon  its  statute 
books  without  organization  under  It.  As  to 
this  we  entertain  no  doubt  that  It  can  do  so. 
The  constitutional  provisions  which  are  re- 
lied upon  deal  exclusively  with  cities  and 
towns  which  are  organized  municipalities. 
We  know  of  no  constitutional  inhibition 
which  prevents  the  Legislature  from  clearing 
away  the  dead  underbrush  of  such  laws  as 
this.  A  mere  incorporating  act,  never  in  any 
way  acted  upon,  presents  an  entirely  differ- 
ent case  from  one  where  the  act  of  Incor- 
poration has  been  followed  by  organization. 
While  In  a  certain  sense  territory  becomes  In- 
corporated by  the  Incorporating  act,  it  Is  in 
a  sense  most  limited.  There  is  plain  recog- 
nition of  this  distinction  in  the  language  of 
article  11,  {  6,  of  our  Constitution.  Thus  that 
section,  while  providing  that  cities  and  towns 
heretofore  organized  or  incorporated  may  be- 
come organized  under  general  laws,  in  the 
next  sentence  declares,  not  that  cities  and 
towns  heretofore  incorporated  shall  be  sub- 
ject to  and  controlled  by  general  laws,  but 
that  cities  and  towns  "heretofore  or  hereaft- 
er organized  shall  be  so  controlled."  Thus 
the  Constitution  designedly  protects  only  or- 
ganized municipalities  from  legislative  Inter- 
ference other  than  by  general  laws.  The  leg- 
islative power  is  plenary  excepting  as  limited 
by  the  Constitution,  and  there  Is  nothing  in 
that  Instrument  to  prevent  the  lawmaking 
power  from  wiping  off  of  its  statute  books  an 
Incorporating  act  under  which  no  organiza- 
tion has  ever  been  effected.  Not  only  may 
the  Legislature  do  this,  but  it  may  often  be 
desirable  that  it  should  be  done  to  the  very 
end  that  a  new  municipality  Incorporated  and 
organized  under  the  existing  general  laws  of 
the  state  may  proceed  with  its  coriwrate  du- 
ties without  the  possibility  of  embarrassment 
For  this  reason,  the  demurrer  was  properly 
sustained,  and  the  ]u(^ment  appealed  from 
is  affirmed. 

We  concur:  BEATTT,  C.  J.;  McFAR- 
LAND,  J.;  SLOSS,  J.;  ANGELLOTTI,  J.; 
SE[AW,  J.;  LORIGAX,  J. 
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GREENAWALT   et  al.   v.  ROGERS.    (L.  A. 

1.842.) 

(Supreme  Court  of  California.    Aug.  12,  1907. 

Rehearing  Denied  Sept.  10,  1907.) 

1.  Cancellation   of   Instbuments— Fbaud— 
Consent. 

Civ.  Code,  §  1089,  provides  that  a  contract 
may  be  rescinded  if  the  consent  of  the  party  re- 
scinding was  given  by  mistake  or  obtained 
through  duress,  fraud,  or  undue  influence,  and 
section  1568  declares  tlint  consent  is  deemed  to 
have  been  obtained  through  one  of  such  causes 
only  when  it  would  not  have  been  given  had 
such  cause  not  existed.  Held,  that  a  written  in- 
strument could  not  be  rescinded  for  fraud  when 
It  appeared  that  consent  would  have  been  given 
and  the  contract  entered  into  if  the  fact  mis- 
represented had  been  truthfully  stated. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  8,  Cancellation  of  Instruments,  i  2.] 

2.  Compromise    akd    Settlement  —  Fbaud — 
Vacation. 

PlaintiSf  having  recovered  judgment  against 
defendant  for  $2,5«.'{.09,  defendant  represented 
'  that  be  had  lost  all  his  money  in  Alaska,  was 
without  funds,  and  was  engaged  as  a  common 
laborer  at  not  exceeding  $1.50  a  day,  and  it  was 
impossible  to  pay  any  portion  of  his  debts,  but 
offered  a  note,  with  his  brother  as  surety,  for 
$100,  in  full  satisfaction  of  the  judgment.  This 
was  accepted,  the  note  paid,  and  the  judgment 
satisfied.  Thereafter  plaintiff  sued  to  set  aside 
the  satisfaction  for  fraud,  alleging  that  defend- 
ant was  in  fact  rich  at  the  time  of  settlement. 
The  proof,  however,  disclosed  that  defendant's 
statements  as  to  his  impecunious  condition  were 
true,  except  that  he  did  own  a  lot  of  the  value 
of  !M00,  which  was  not  disclosed,  and  that  his 
debts  were  upwards  of  $15,(100.  Held,  that  such 
misrepresentation  was  insufScient  to  justify  the 
vacation  of  the  settlement. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Cancellation  of  Instruments,  §  2.] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  W.  P.  James,  Judge. 

Action  by  Henry  Greenawalt  and  another 
against  Ralph  Rogers.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial,  he  appeals. 
Reversed  and  remanded. 

McNutt  &  Hanuon,  Will  D.  Gould,  and  Jas. 
H.  Blanchard,  for  appellant  H.  L.  Dunni- 
gan,  for  respondents. 


SLOSS,  J.  This  Is  an  action  brought  to 
obtain  a  decree  canceling  and  setting  aside 
a  satisfaction  of  judgment  claimed  to  have 
been  entered  in  reliance  upon  fraudulent  rep- 
resentations by  the  defendant  The  trial  court 
made  a  decree  in  favor  of  the  plaintiffs,  and 
the  defendant  appeals  from  the  judgment  and 
from  an  order  denying  bis  motion  for  a  new 
trial. 

The  complaint  alleges  that  In  June,  1890, 
one  A.  H.  Judson  recovered  a  Judgment 
against  the  defendant,  Ralph  Rogers,  for  $1,- 
703.95.  In  July,  1895,  A.  H.  Judson  trans- 
ferred the  judgment  to  the  plaintiff  Green- 
await  for  collection,  under  an  agreement  that 
Greenawalt  should  receive  one-third  of  all 
sums  collected,  and  A.  H.  Judson  the  remain- 
ing two-thirds.  Sliortly  after  the  assignment 
Greenawalt  brought  an  action  upon  the  as- 


signed judgmmt  and  in  said  action  recovered 
judgment  against  Rogers  for  $2,563.09.  In 
May,  1902,  the  defendant,  Rogers,  represent- 
ed and  stated  to  A  H.  Judson  that  be  had 
been  absent  in  Alaska;  that  be  had  lost  all 
the  money  that  he  had  made  during  bis  stay 
in  Alaska;  that  be  was  absolutely  without 
funds,  property,  or  expectations  of  any  de- 
scription; that  be  was  engaged  as  a  common 
laborer  for  bis  brother  at  wages  not  exceed- 
ing $1.50  per  day;  that  it  was  absolutely  im- 
possible at  tbat  time,  and  in  all  probabiiity 
would  in  the  future  be  absolutely  impossible, 
for  him  to  pay  any  portion  of  bis  debts  or 
obligations;  that  be  was  largely  indebted  to 
other  persons,  and  that  bis  absolute  neces- 
sities of  life  and  the  absolute  necessities  of 
his  family  consumed  all  tbat  be  could  pos- 
sibly earn  at  that  time;  tbat  if  the  said  Jud- 
son would  cause  satisfaction  of  the  judg- 
ment, then  outstanding  in  the  name  of  the 
plaintiff  Greenawalt  to  be  entered  of  record, 
and  accept  the  sum  of  $100  in  full  satisfac- 
tion of  said  judgment,  be,  the  said  Rogers, 
would  execute  and  deliver  to  said  Judson  bis 
promissory  note  for  the  stmt  of  $100  and 
procure  his  (Rogers')  brother  to  execute  the 
said  note  as  surety  for  him.  Rogers  further 
represented  tbat  the  said  $100  was  the  ut- 
most that  he  would  be  able  to  pay  upon  said 
judgment  and  that,  unless  Judson  and  Green- 
awalt accepted  it  they  would  entirely  lose 
their  claim.  These  representations  were  com- 
municated by  A.  H.  Judson  to  Greenawalt 
and  said  Greenawalt  and  Judson,  fully  be- 
lieving said  statements  and  relying  upon 
them,  and  by  reason  of  such  belief  and  re- 
liance, accepted  the  proposition  and  the  said 
promissory  note  for  $100.  The  promissory 
note  was  paid  about  the  20tb  day  of  July, 
1902,  and  on  the  23d  day  of  JvUy,  1902,  Green- 
awalt acknowledged  upon  the  margin  of  the 
record  full  and  entire  satisfaction  of  the 
judgment  The  plaintiffs  allege  that  all  of 
these  statements  of  the  said  defendant  were 
false,  fraudulent,  and  made  with  the  purpose 
and  design  to  deceive  Greenawalt  and  A.  H. 
Judson,  and  to  procure  from  them  satisfac- 
tion and  release  of  the  said  judgment;  that 
In  fact,  the  said  Rogers  at  the  time  of  making 
said  representations  was  absolutely  solvent; 
tbat  he  bad  brought  with  taim  from  Alaska 
personal  property  exceeding  in  value  the  sum 
of  $00,000,  and  bad  in  his  possession  and  was 
the  owner  of  money  and  other  personal  prop- 
erty exceeding  in  value  the  sum  of  $00,000, 
which  facts  he  fraudulently  concealed  from 
Greenawalt  and  A.  H.  Judson.  Plaintiffs 
allege,  further,  that  at  the  time  of  the  repre- 
sentations Rogers  did  not  owe  debts  exceed- 
ing the  sum  of  $15,000,  and  tbat  during  all 
of  said  time  he  was  worth  money  and  other 
personal  property  in  the  sum  of  $43,000  over 
and  above  all  his  just  debts  and  obligations. 
The  plaintiffs  allege  tbat  they,  and  the  said 
A  H.  Judson,  did  not  discover  the  said  fraud 
practiced  upon  them  until  about  the  13tb  day 
of  May,  1901^    On  or  about  the  30th  day  oC 
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June,  1904,  It  Is  averred  the  said  A.  H.  Jud- 
8on  assigned  to  W.  B.  Judson  all  his  interest 
In  and  to  the  cause  of  action  herein  set  out. 
Tbe  prayer  of  the  complaint  Is  for  the  can- 
cellation of  the  satisfaction  of  judgment,  and 
that  plaintiffs  recover  judgment  against  Rog- 
ers in  the  sum  of  $2,563.09,  together  with  In- 
terest thereon  from  the  11th  day  of  Septem- 
ber, 1896,  less  the  sum  of  $100.  The  com- 
plaint was  filed  July  5,  1904.  By  an  amend- 
ment to  the  complaint  filed  April  17,  1905, 
the  plaintiffs  all^e  that  at  the  time  of  mak- 
ing the  statements  above  set  forth,  the  de- 
fendant was  the  owner  In  fee  simple  and 
vested  with  the  legal  title  to  real  property  in 
tlie  county  of  Ixw  Angeles  of  the  value  of 
$750,  and  that  at  said  time  be  was  the  owner 
of  other  real  property  in  said  county  stand- 
ing In  the  name  of  other  persons  who  held 
for  his  use  and  benefit,  which  said  real  prop- 
erty was  of  the  value  of  $8,000,  all  of  which 
facts  were  by  the  said  Rogers  fraudulently 
concealed  from  the  plaintiffs,  who  were  ab- 
solutely ignorant  of  said  facts,  and  did  not 
discover  them  except  as  alleged  In  their  com- 
plaint. The  answer  denied  the  making  by 
defendant  of  the  representations  set  fortb  in 
the  complaint,  and  denied  the  ownership  by 
defendant  of  the  real  or  the  personal  proper- 
ty alleged  in  tbe  complaint  to  have  been  own- 
ed by  blm.  The  answer  also  denies  the  as- 
signment by  A.  H.  Judson  to  the  plaintiff  W. 
B.  Judson. 

Tbe  findings  are  in  favor  of  plaintiffs  on 
tlie  issues  raised  as  to  tbe  making  of  the 
representations.  But  it  is  found  by  tbe  court 
that  at  the  time  of  making  such  representa- 
tions the  defendant  did  not  own,  or  have  in 
bis  possession,  money  or  personal  property 
of  the  value  of  $60,000,  or  any  part  or  por- 
tion thereof,  other  than  a  very  small  amount, 
which  was  necessary  for  his  own  support 
The  court  further  finds  against  the  allegation 
of  the  complaint  that  at  the  time  of  the  set- 
tlement Rogers  was  solvent,  and  against  the 
allegation  of  the  amendment  that  be  was  the 
owner  of  real  property,  standing  in  the  name 
of  others,  of  the  value  of  $6,000.  It  finds, 
however,  that  at  the  time  of  making  the 
representations  the  defendant,  Rogers,  was 
the  owner  of  lot  14,  block  1,  of  Oarvanza  ad- 
dition No.  1  of  the  city  of  Los  Angeles,  and 
that  this  property  was  of  tbe  value  of  $400, 
and  that  Rogers  did  at  tbe  time  of  tbe  set- 
tlement conceal  from  A.  H.  Judson  and  from 
Greenawalt  the  fact  that  be  owned  this 
property,  and  that  be  did  so  conceal  this  fact 
with  the  intent  and  purpose  of  thereby  in- 
ducing Greenawalt  and  Judson  to  satisfy  and 
compromise  said  judgment.  There  is  a  find- 
ing against  tbe  allegation  that  A.  H.  Judson 
bad  assigned  bis  cause  of  action  to  the  plain- 
tiff W.  B.  Jud.son. 

From  thet$e  findings,  the  court  draws  tbe 
conclusion  of  law  that  the  plaintiff  H.  Green- 
awalt is  entitled  to  a  judgment  canceling  and 
setting  aside  tbe  satisfaction  of  judgment 
entered  of  record  by  him,  and  that  he  is 


entitled  to  a  Judgment  against  the  defend- 
ant Rogers  for  tbe  amount  claimed  in  the 
complaint.  A  decree  was  entered  according- 
ly, canceling  such  satisfaction  and  giving 
the  plaintiff  Greenawalt  judgment  against 
Rogers  for  $4,017.97,  together  with  costs. 

It  is  argued  on  bebalf  of  tbe  appellant  that 
the  complaint  is  defective  in  failing  to  al- 
lege that  plaintiff  promptly  upon  the  discov- 
ery of  the  alleged  fraud,  and  prior  to  the 
commencement  of  the  action,  offered  to  re- 
store to  tbe  defendant  tbe  $100  received  from 
him.  Civ.  Code,  $  1691 ;  Kelley  v.  Owens,  120 
Cnl.  502,  47  Pac.  3C9,  52  Pac.  797.  The  ap- 
pellant makes  the  further  points  that  A,  H. 
Judson  was  a  necessary  party,  that  any 
rights  which  the  respondent  Groonawalt  may 
have  had  are  barred  by  laches,  and  that  the 
evidence  is  insufficient  to  justify  the  finding 
that  Rogers  was  the  owner  of  the  lot  in  Gar- 
vanza  addition,  valued  at  $400.  It  will  not 
be  necessary  to  consider  the  soundness  of 
any  of  these  contentions,  since  we  are  sat- 
isfied that  the  findings,  read  in  connection 
with  the  averments  of  the  complaint,  do  not 
show  such  misrepresentation  or  concealment 
of  a  material  fact  as  would  Justify  the  setting 
aside  of  the  contract  of  compromise. 

The  complaint  sets  forth  a  clear  case  of 
aggravated  fraud.  The  representation  that 
defendant  was  without  means,  when  in  fact 
he  was  the  owner  of  realty  of  the  value  of 
$0,750,  and  personalty  of  the  value  of  $45,- 
000  over  and  above  his  debts,  was  a  fraud 
which,  if  followed  by  proper  action  on  the 
part  of  the  defrauded  parties,  would  furnish 
abundant  cause  for  relieving  them  against  a 
settlement  whereby  they  accepted  $100  in 
satisfaction  of  an  undisputed  claim  of  sev- 
eral thousand  dollars.  But  respondent  fell 
far  short  of  establishing  the  case  which  he 
bad  set  out  to  prove.  From  tbe  findings  it 
appears  thot  the  defendant,  instead  of  having 
$45,000  of  personal  property  applicable  to  the 
payment  of  bis  debts,  had  none,  and,  instead 
of  owning  real  property  worth  $6,750,  owned 
but  a  lot  of  the  ^-alue  of  $400.  While  there 
is  a  gross  disproportion  between  the  amount 
paid  in  compromise  and  the  resources  of  tbe 
defendant,  as  alleged  in  tbe  complaint,  this 
disproportion  becomes  less,  if,  in  fact,  it  does 
not  disappear,  when  the  price  of  the  settle- 
ment is  compared  with  the  actual  amount 
of  defendant's  means,  as  found  by  tbe  court. 
When  it  is  considered,  further,  that  tbe  effect 
of  the  decree  is  to  subject  the  dofeudant  to  a 
Judj^nient  indebtedness  of  over  $4,00u,  on  ac- 
count of  a  claim  which  he  had  settled  sev- 
eral years  before  by  a  payment  of  $100,  the 
facts  on  which  the  decree  is  based  should  be 
scrutinized  with  care  to  determine  whether 
they  justify  such  a  result 

As  was  said  by  this  court  in  Colton  v. 
Stanford.  82  Cal.  351,  398,  23  Pac.  16,  28,  16 
Am.  St  Rep.  137,  quoting  the  language  of 
Judge  Temple,  who  had  presided  at  the  trial 
of  that  case  in  the  lower  court:    "Tlie  power 
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to  cancel  a  contract  Is  a  most  extraordinary 
power.  It  Is  one  which  should  be  exercised 
with  great  caution — nay,  I  may  say  with 
great  reluctance — unless  in  a  clear  ease.  A 
too  free  use  of  this  power  would  render  all 
business  uncertain,  and,  as  has  been  said, 
make  the  length  of  a  chancellor's  foot  the 
measure  of  Individual  rights.  The  greatest 
liberty  of  making  contracts  is  essential  to 
the  interests  of  the  country.  In  general,  the 
parties  must  look  out  for  themselves."  See, 
also,  Oi^nhelmer  t.  Clunie,  142  CaU  313, 
75  Pac.  899. 

Our  Code  provides  that  a  contract  may  be 
rescinded  if  the  consent  of  the  party  rescind- 
ing was  given  by  mistake,  or  obtained  through 
duress,  menace,  fraud  or  undue  Influence. 
Civ.  Code,  g  1689.  Section  1567  provides  that 
"An  apparent  consent  Is  not  real  or  free 
when  obtained  through:  (1)  Duress;  (2) 
menace;  (3)  fraud;  (4)  undue  Influence; 
or  (5)  mistake."  Section  1568:  "Consent 
Is  deemed  to  have  been  obtained  through  one 
of  the  causes  mentioned  in  the  last  section 
only  when  It  would  not  have  been  given  had 
such  cause  not  existed."  It  Is  the  law  every- 
where that  a  misrepresentation  must,  in  or- 
der to  afford  a  basis  for  complaint  by  the 
party  to  whom  it  was  made,  have  been  with 
reference  to  a  material  fact.  20  Cyc.  p.  23. 
Section  1568  above  quoted  furnishes  a  rule 
for  determining  what  misrepresentations  or 
concealments  are  to  be  deemed  material.  As 
is  said  by  the  court  In  Colton  v.  Stanford, 
supra,  at  page  399  of  82  Cal.,  and  page  2S  of 
23  Pac.  [16  Am.  St.  Rep.  137]:  "The  sections 
of  the  Civil  Code  above  quoted  [sections  1565, 
1566,  1567,  15C8]  are  clear  and  unambiguous 
in  language,  and  they  seem  to  establish  the 
rule  beyond  all  controversy  that  the  contract 
cannot  be  rescinded  when  It  appears  that 
consent  would  have  been  given  and  the  con- 
tract entered  into  notwithstanding  the  du- 
ress, menace,  fraud,  undue  Influence,  or  mis- 
take relied  upon.  A  misrepresentation  as  the 
basis  of  rescission  must  be  material;  but  it 
can  be  material  only  when  It  is  of  such  a 
character  that,  If  It  had  not  been  made,  the 
contract  would  not  have  been  entered  Into. 
The  misrepresentation,  It  Is  true,  need  not 
be  the  sole  cause  of  the  contract,  but  It  must 
l>e  of  such  nature,  weight,  and  force  that  the 
court  can  say  'without  It  the  contract  would 
not  have  been  made.* "  Pom.  Eq.  Jur.  f  890 ; 
p:iliott  V.  S.  P.  Co.,  145  Cal.  441,  448,  79  Pac. 
420,  68  L.  R.  A.  393;  Splnks  v.  Clark,  147 
Cal.  439,  444.  82  Pac.  45.  Was  there  such 
misrepresentation  of  a  material  fact  in  the 
case  at  bar?  The  defendant  represented  that 
he  had  been  absent  In  Alaska ;  that  be  had 
lost  all  the  money  that  he  had  made  there; 
that  he  was  absolutely  without  funds,  prop- 
erty, or  expectations  of  any  description ;  that 
he  was  engaged  as  a  common  laborer  for  his 
brother  at  wages  not  exceeding  $1.50  per 
day;  that  be  was  largely  Indebted  to  other 
p^sons;  and  that  the  sum  of  |100  was  the 


utmost  that  he  would  be  able  to  pay.  None 
of  these  statements  Is  found  by  the  court  to 
have  been  untrue,  except  the  statement  that 
he  was  without  funds  or  property  of  any  de- 
scrlption,  and  this  was  untrue  only  to  the  ex< 
tent  that  -be  was  the  owner  of  a  lot  of  the 
value  of  ¥400.  The  complaint  alleges  that 
Rogers  at  no  time  owed  debts  exceeding  the 
sum  of  115,000.  This  form  of  allegation 
amounted  to  an  assertion,  by  implication  at 
least,  that  the  defendant  was  indebted  to  the 
extent  of  $16,000.  Taken  together  with  the 
further  averment  that  he  owned  personal 
property  of  the  value  of  $60,000,  and  was 
possessed  of  $45,000  over  and  above  his  Just 
debts  and  obligations,  it  shows  that  the  com- 
plaint was  framed  upon  the  theory  that  Rog- 
ers,  at  the  time  of  making  the  representa* 
tions  complained  of,  had  debts  amounting  to 
$15,000.  The  respondent  himself  treats  such 
indebtedness  as  an  established  fact,  for  in 
his  brief  he  says  that  "the  answer  did  not 
deny  that  the  defendant  owed  the  sum  of 
$15,000."  The  Judgment  satisfied  amonnted 
at  the  time  of  the  settlement  to  about  $3,500. 
This  was  less  than  one-fourth  of  the  total  In- 
debtedness of  Rogers.  If,  therefore,  this  lot, 
which  Is  the  only  property  found  by  the 
court  to  have  been  owned  by  him,  had  been 
applied  to  the  payment  of  his  debts  pro  rata, 
whether  by  voluntary  agreement,  or  through 
the  bankruptcy  proceedings,  which,  as  the 
complaint  alleges,  the  defendant  was  contem- 
plating, the  share  which  plaintiff  and  A.  H. 
Judson  could  have  received  would  have  been 
less  than  the  $100,  which  they  did  In  fact  re- 
ceive. If  Rogers'  ownership  of  this  lot  had 
been  made  known  by  him,  the  plaintiff  Green- 
await  would  have  been  confronted  with  this 
situation :  He  would  have  been  Informed 
that  Rogers  had  debts  amounting  to  $15,000, 
about  $3,500  of  which  was  owing  on  the  Judg- 
ment in  question,  that  he  had  absolutely  no 
property  with  the  exception  of  a  lot  worth 
$400,  and  that  the  sum  of  $100  was  the  ut- 
most that  he  would  be  able  to  pay  upon  the 
Judgment  in  question.  The  essence  of  the 
representations  upon  which  Greenawalt  and 
A.  H.  Judson  acted  was  the  statement  that 
$100  was  all  Rogers  was  able  to  pay  upon 
their  Judgment.  It  was  their  belief  that 
this  representation  was  true  that  Induced 
them  to  accept  this  sum.  It  Is  not  conceiva- 
ble that  their  action  would  have  been  differ- 
ent If  they  had  been  advised  of  further  facts 
which  were  in  no  degree  Inconsistent  with 
this  ultimate  and  Important  fact.  Under 
these  circumstances,  the  concealment  by  Rog- 
ers of  his  ownership  of  this  $400  lot  can- 
not be  regarded  as  material  to  the  settlement. 
The  court  does  not  In  terms  find  that  this 
concealment  was  with  reference  to  a  material 
fact,  nor  that  without  euch  concealment  the 
consent  of  plaintiffs  would  not  have  been 
given.  All  that  is  found  Is  that  Greenawalt 
and  A.  H.  Judson  fully  believed  and  relleA 
upon  each  of  the  statements  of  the  defend* 
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ant  In  regard  to  his  flnandal  condition  and 
fats  Inability  to  pay  the  judgment,  and  that  by 
reason  of  sncb  belief  and  reliance  they  ac- 
cepted the  proposition.  Most  of  the  state- 
moits,  however,  and  all  of  them  wblcb,  un- 
der the  facta  alleged  and  found,  can  be  re- 
garded as  material,  are  found  by  the  court 
to  have  been  tru&  It  must  follow  that  the 
findings  are  not  sufflclent  to  support  the 
judgment,  since  they  do  not  show  that  the 
consent  of  the  plaintiff  and  A.  H.  Judaon 
was  obtained  by  fraud. 

The  judgment  and  order  appealed  from  are 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

We  concur :  SHAW,  J. ;  McFARLAND,  J. ; 
HEXSHAW,  J.;  LORIGAN,  J.,  ANGEL- 
LOTTI,  J. 


Itl  Cat.  M7 

PEOPLE  V.  BUCK.    (Or.  1,370.) 

(Supreme  Court  of  California.    Aug.  14,  1907.) 

1.  Cbimixai,  Law— Affeai/— Obdeb  Denying 
Continuance. 

Pen.  Code.  S  1237,  provides  that  a  defend- 
ant may  appeal  from  a  judgment  of  conviction, 
from  an  order  denying  a  motion  for  a  new  trial, 
or  from  an  order  made  after  judgment,  affecting 
his  substantial  rights,  and  .section  1173,  subd.  2, 
provides  that  exceptions  may  be  taken  by  de- 
fendant to  a  decision  of  the  court  on  a  matter  of 
law  in  refusing  to  postpone  the  trial  on  Lis  mo- 
tion. UcM,  that  an  order  denying  accused  a 
postponement  of  trial  was  reviewable  on  appeal 
from  the  judgment,  and  was  not  itself  appeal- 
able. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §  2,')85.] 

2.  Same— Uecord — Bill  of  Exceptions. 

In  order  tiiat  defendant  may  obtain  a  re 
view_  of  an  order  denying  a  continuance  in  a 
criminal  cnse,  the  motion,  evidence  and  ruling 
must  be  incorporated  in  the  bill  of  exceptions, 
as  required  by  Pen.  Code,  §  1174. 

3.  Same— Continuance- Denial. 

D^'fcndant  was  informed  against  for  mur- 
der on  February  3d.  and  was  arraisned  on  the 
5th,  when  counsel  was  appointed  for  him,  and 
his  time  to  plead  extended  until  the  7th.  A 
demurrer  to  the  information  was  filed  on  that 
day,  which  was  overruled,  wlien  he  pleaded  "not 
guilty,"  and  the  cause  was  set  for  trial  on  March 
12th.  Defendant  protested  at  that  time,  claim- 
ing that  as  bis  defense  was  insanity,  there  was 
not  sufficient  time  to  procure  the  necessary  evi- 
dence as  to  his  personal  and  family  history,  and 
applied  for  a  postponement  for  absence  of  cer- 
tain witnesses  whom  he  expected  to  testify  con- 
cerning his  insanity,  and  also  because  of  his  in- 
ability to  obtain  the  depositions  of  certain  alien- 
ists. Held  that,  all  the  witnesses  so  desired,  ex- 
cept a  nonresident  alienist,  having  appeared  and 
testified  at  the  trial,  the  denial  of  the  postpone- 
ment was  net  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  ii  3045,  3046.] 

4.  Same— Local  Pbejudice. 

Where  a  jury  was  obtained  to  try  accused 
for  murder  from  the  panel  in  attendance,  on 
the  day  the  trial  began,  the  coui-t  did  not  err 
in  refusing  to  postpone  the  trial  because  of  in- 
flamed local  feeling  against  him. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  15.  Criminal  Law,  |  3045.] 
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5.  Homicide— Inbanitt— Question  tob  Jubt. 

In  a  prosecution  for  hcmicide,  evidence  held 
to  require  submission  to  the  jury  of  the  question 
of  defendant's  insanity. 

6.  Cbiminal  Law— Modifioatiok  of  Instruc- 
tions—Prejudice. 

In  a  prosecution  for  homicide,  defendant  re- 
quested  an  instruction  that  the  testimony  of 
nonexperts  was  recognized  as  proper  in  support 
of  the  defense  of  Insanity,  and  that  the  jury  was 
not  bound  by  the  statement  or  testimony  of  such 
witnesses  nor  were  they  justified  in  disregard- 
ing them,  but  that  it  was  Uie  jury's  duty  to  give 
such  testimony  the  weight  to  which  it  was  en- 
titled. Held,  that  the  latter  portion  of  the  in- 
struction was  a  mere  commo<nplace,  and  that  de- 
fendant was  not  prejudiced  by  the  court's  elimi- 
nation thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  «  3154.] 

7.  Same. 

The  elimination  of  a  clause  from  an  in- 
struction  requested  by  accused  that  all  opinion 
evidence  should  be  received  and  carefully  con- 
sidered with  great  caution  was  harmless. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  |  3154.] 

8.  Same  —  Irstbuctions  —  Weight    of   Evi- 
dence. 

An  instruction  that  the  abstract  opinion  ot 
any  witness,  medical  or  of  any  other  profession, 
is  of  no  importance,  but  that  it  was  a  juror's 
duty  to  arrive  at  his  conclusion  on  his  own  judg- 
ment, exereised  in  a  reasonable  way  after  care- 
fully weighing  all  the  evidence,  and  that  no  ju- 
dicial tribunal  would  be  justified  in  deciding  for 
or  against  the  legal  responsibility  of  one  charg- 
ed with  insanity  on  the  opinion  of  witnesses, 
however  numerous  or  respectable,  was  properly 
refused. 

[Ed.  Note. — Foe  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  1732.] 

9.  Homicide  —  Defenses  —  Insanitt  —  In- 
STBUCTiONS— False  Issue. 

Where,  in  a  prosecution  for  homicide,  de- 
fendant relied  on  actual  insanity  as  a  defense, 
an  instruction  that  irresistible  impulse  to  do  an 
act  known  by  the  perpetrator  to  be  wrong  does 
not  relieve  him  from  its  legal  consequences  was 
not  erroneous  as  presenting  a  false  issue. 

10.  CniifiNAL  Law— Akbaignment  fob  Sen- 
tence—Time. 

Where  a  verdict  convicting  accused  of  mur- 
der was  returned  on  March  21st,  and  defendant 
was  arraigned  for  sentence  on  the  24th,  the  court 
did  not  err  in  refusing  to  grant  a  postponement 
of  the  sentence,  in  the  absence  of  a  showing  in 
support  of  defendant's  application  for  further 
time  to  procure  affidavits  as  to  newly  discovered 
evidence  in  support  of  that  ground  for  new  trial. 

11.  Same— New  Trial— Motion— Abgument— 
Limitation  op  Time. 

Where  accused  had  been  convicted  of  mur- 
der, it  was  not  error  for  the  court  to  limit  his 
counsel's  time  to  argue  a  motion  for  new  trial 
to  an  hour. 

12.  Same— Appeait—Bbiefs— Misconduct     of 

Counsel. 

On  appeal  from  a  conviction  of  murder,  it 
was  improper  for  counsel  for  accused  to  refer 
to  the  trial  court's  action,  which  was  fully  justi- 
fied, as  a  "brutal  abuse  of  discretion  and  an  in- 
human violation  ot  his  [defendant's]  constitu- 
tional rights." 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  B.  N.  Smith,  Judge. 

Morris  Buck  was  convicted  ot  murder,  and 
be  appeals.    Affirmed. 
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A.  D.  Warner,  for  appellant.  tJ.  S.  Webb, 
Atty.  Gen.,  Henry  T.  Gage,  and  W.  I.  Foley, 
for  the  People. 

BEATTY,  O.  J.  The  defendant,  having 
been  sentenced  to  death  upon  conviction  of 
murder,  appeals  from  the  Judgment  and  from 
an  order  denying  bis  motion  for  a  new  trial. 
He  baa  also  given  notice  of  an  appeal  from 
an  order  denying  his  motion  for  a  postpone- 
ment of  the  trial;  but,  since  the  ruling  upon 
that  motion  is  reviewable  on  appeal  from  the 
judgment,  there  is  no  necessity  and  no  pro- 
vision for  a  separate  appeal.  Pen.  Code,  §S 
1237,  1173,  subd.  2.  But  to  obtain  a  review 
of  an  order  denying  a  continuance  In  a  crim- 
inal cause  it  la  necessary  to  incorporate 
the  motion,  evidence,  and  ruling  In  a  bill 
of  exceptions  (Pen.  Code,  i  1174),  and  one 
of  the  questions  here  presented  Is  wheth- 
er it  ap]>ears  by  this  record  that  any  such 
bill  of  exceptions  was  ever  settled  or  al- 
lowed. 

The  Information  charging  the  defendant 
with  the  crime  of  murder  was  filed  on  Feb- 
ruary 3d.  On  the  5th  he  was  arraigned  and, 
being  without  counsel,  a  member  of  the  Los 
Angeles  bar,  who  represents  him  on  this  ap- 
peal, was  appointed  by  the  court  to  conduct 
hla  defense,  and  time  to  plead  extended  to 
the  7tb.  On  that  day  he  filed  a  demurrer  to 
the  indictment,  whlcb,  being  overruled,  he 
entered  his  plea  of  not  guilty.  The  cause 
was  then  set  for  trial  on  March  12th. 

Assuming  for  the  present  that  the  afll- 
davit  subsequently  filed  in  support  of  the 
motion  for  a  postponement  of  the  trial  (a 
copy  of  which  iB  printed  in  the  transcript) 
can  be  treated  as  a  part  of  the  record,  it  ap- 
pears that  counsel  for  defendant  protested 
very  earnestly  on  February  7th  against  the 
fixing  of  so  early  a  date  as  March  12th  for 
the  trial,  upon  the  ground  that  his  confer- 
ence with  defendant  on  the  previous  day  had 
satisfied  him  that  the  defendant  was  insane 
at  the  date  of  the  homicide,  and  that  his 
trial  on  the  12th  of  March  would  not  allow 
sufficient  time  to  procure  the  necessary  evi- 
dence as  to  his  personal  and  family  history, 
or  to  prepare  his  defense  In  other  particu- 
lars. This  objection  was,  however,  overruled 
by  the  court,  and  on  March  12tb,  when  the 
cause  was  called  for  trial,  defendant  made 
his  motion  for  a  postponement,  based  upon 
the  affidavit  in  question. 

Many  objections  of  a  purely  technical  char- 
acter are  urged  by  counsel  for  the  people 
to  any  consideration  of  this  affidavit,  and  if 
we  were  disposed  to  rule  with  technical 
strictness  In  a  matter  of  this  kind  we  might 
be  justified  in  holding  that  it  is  not  a  part 
of  the  record  because  not  strictly  and  formal- 
ly included  In  the  bill  of  exceptions.  But 
In  view  of  the  facts  that  the  defendant  was 
without  counsel,  that  counsel  appointed  by 
the  court  was  new  to  the  state  and  unfamil- 
iar with  our  practice  in  criminal  cases,  and 


that  matters  which  he  was  clearly  entitled 
to  have  had  included  in  the  bill  of  exceptions 
were  probably  not  so  Included  through  mere 
inadvertence,  we  are  unwilling  In  a  case  of 
such  serious  Import  to  rest  our  decision  upon 
grounds  so  purely  technical  as  that  matters 
which  ought  to  have  heea  shown  by  the  bill 
of  exceptions  appear  only  in  the  minutes  of 
the  court,  and  that  exceptions  to  the  orders 
denying  the  continuance  and  the  new  trial 
were  not  formally  entered  at  the  time  the 
rulings  were  made.  Disregarding,  therefore, 
the  objections  referred  to,  assuming  that  ex- 
ception was  talcen  to  the  order  denying  a  con- 
tinuance of  the  trial,  and  treating  the  affida- 
vit submitted  in  support  of  the  motion  as  part 
of  the  record,  we  proceed  to  consider  whether 
there  was  any  error  or  abuse  of  discretion  In 
refusing  the  continuance. 

The  simple  facts  of  the  case  are  that  the 
defendant  applied  to  a  lady  by  whom  he  had 
formerly  been  employed  as  a  coachman  for 
a  loan  or  gift  of  money  with  which  to  es- 
tablish himself  in  biisiupss.  She  did  not 
answer  his  letter  immediately,  and  he  went 
to  her  bouse  in  the  city  of  Los  Angeles  armed 
with  a  knife,  a  derringer,  and  a  revolver. 
Learning  that  she  was  not  at  home,  he  sat 
down  on  the  front  porch  to  await  her  return. 
When  she  came  she  entered  the  house  by  a 
side  door,  and  was  informed  that  the  defend- 
ant was  waiting  to  see  her.  She  went  out  to 
see  him,  and  he  renewed  his  request  for 
mon^.  She  excused  herself  upon  the  ground 
that  there  were  so  many  demands  upon  her 
purse,  and  for  some  reason — ^probably  be- 
cause she  was  alarmed — went  In  the  house 
and  telephoned  for  her  coachman.  When 
she  came  out  again,  defendant  asked  her 
whom  she  bad  rang  up,  and  she  told  him. 
Some  other  conversation  ensued,  and  the 
defendant,  among  other  things,  told  her  he 
was  desperate.  In  the  end  he  shot  her 
tin'Ice,  causing  her  death  within  a  few  mo- 
ments. He,  then,  in  the  presence  of  sev- 
eral persons  who  had  been  attracted  to  the 
scene,  put  bis  pistol  to  his  own  bead  and 
inquired,  "Gentlemen,  shall  I  do  Itr'  He 
did  not  fire,  but  sat  down  with  bis  pistol  In 
bis  lap  and  waited  till  an  attempt  was  made 
to  arrest  him,  when  he  ran  and  took  refuge 
in  an  ice  cream  parlor,  where  he  was  soon 
after  taken  in  custody.  Ujion  these  facts  It 
was  very  clearly  a  case  of  deliberate  mur- 
der, imless  the  defendant  was  Insane,  and 
accordingly  bis  sole  defense  was  Insanity. 

The  affidavit  of  defendant's  counsel,  which 
was  filed  on  the  12th  day  of  March,  in  sup- 
port of  hiB  motion  for  a  postponement  of  the 
trial,  showed  proper  diligence  upon  his  part 
in  preparing  liis  defense,  and  was  intended 
to  show  that  It  would  have  been  impossible 
to  secure  the  attendance  of  material  wit- 
nesses on  the  point  of  defendant's  personal 
and  family  history,  or  the  depositions  of  dis- 
tingulslied  alienists,  who,  in  answer  to  a 
byi)othetlcal  question  based  upou  facts  which 
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counsel  expected  to  prove,  had  stated  that 
the  defendant — assuuilug  those  facts  to  be 
capable  of  proof — ^was  certainly  Insane,  and 
must  have  been  insane  at  the  date  of  the 
homicide. 

One  of  these  alienists  was  Dr.  I.  E.  Cobn, 
of  the  Napa  Asylum,  and  the  other  was 
Dr.  W.  A.  Jones,  of  Minneapolis,  Minn. 
The  only  witnesses  on  the  point  of  personal 
and  family  history  whose  attendance  bad  not 
been  secured  were  William  and  Earl  Buck, 
brother  and  nephew  of  the  defendant,  for 
whom  subpcenas  had  been  Issued,  but  who 
had  not  been  found.  On  the  other  hand,  the 
affidavit  sliowed  that  the  defendant  was 
prepared  with  a  very  considerable  amount 
of  evidence  of  persons  who  had  known  the 
defendant  and  his  family  and  of  public  rec- 
ords which  showed  that  about  three  years 
prior  to  the  homicide  the  defendant  bad  been 
adjudged  insane  upon  the  report  of  a  com- 
mission appointed  in  a  proceeding  Insti- 
tuted under  the  laws  of  this  state.  Counter 
affidavits  were  filed  on  the  part  of  the  people, 
but  they  are  not  included  In  the  record  or 
printed  in  the  transcript.  Ck>unsel  for  ap- 
pellant seems  to  consider  that  the  at>sence  of 
these  counter  affidavits  gives  him  serious 
grounds  of  complaint,  but  we  cannot  see 
how  he  is  Injured  by  their  omission,  since. 
In  their  absence,  we  can  only  assume  that 
the  material  averments  of  his  affidavit  were 
uncontradicted,  or,  as  is  more  probable,  ac- 
count for  their  absence  upon  the  supposi- 
tion that  they  were  deemed  superfluous  in 
view  of  the  disclosures  at  the  trial. 

But  for  these  disclosures  it  might  be  a 
serious  question  whether  the  denial  of  a  con- 
tinuance was  not  an  error.  It  turned  out, 
however,  that  both  William  and  Earl  Buck 
attended  the  trial  and  testified  in  favor  of 
the  defendant,  and  Dr.  Cohn,  of  the  Napa 
Asylum— one  of  the  two  alienists  who  had 
stated  In  reply  to  the  hypothetical  question 
that  In  his  opinion  the  defendant  was  insane 
— also  attended  In  obedience  to  a  subpoena  is- 
sued at  the  Instance  of  the  defendant,  and 
upon  the  usual  order  of  the  court  for  the  at- 
tendance of  witnesses  residing  out  of  the 
county.  He  was  in  court  on  the  day  the 
motion  for  continuance  was  made,  and  was 
present  throughout  the  trial.  In  the  inter- 
vals of  the  trial  he  visited  and  examined  the 
defendant  In  Jail,  with  the  result  that  he 
was  not  called  as  a  witness  by  the  defend- 
ant, but  testified  in  rebuttal  that  he  was 
sane  at  the  time  of  the  trial  and  at  the  date 
of  the  homicide.  It  Is  probable  that  the  rul- 
ing on  the  motion  for  a  postponement  of  the 
trial  was  made  with  a  knowledge  that  Dr. 
Cohn  and  William  and  Earl  Buck  were  or 
would  be  present  in  time  to  give  their  testi- 
mony, in  which  case  it  was  clearly  right. 
But,  however  this  may  be,  It  was  clearly  not 
injurious  in  any  view  in  which  it  could  be 
claimed  to  have  been  erroneous.  It  is  true 
the  deposition  of  Dr.  Jones*  of  Minnesota, 


was  not  obtained,  and  probably  could  not 
have  been  obtained  for  the  trial  with  any 
amount  of  diligence,  but  It  cannot  be  held  an 
abuse  of  discretion  or  a  denial  of  right  to  re- 
fuse to  postpone  a  criminal  trial  in  the  courts 
of  California  until  the  depositions  of  non- 
resident alienists  based  upon  hypothetical 
questions  can  be  obtained  in  support  of  the 
plea  or  defense  of  insanity. 

Nor  did  the  court  err  in  refusing  to  post- 
pone the  trial  because  of  an  allegation  in  the 
affidavit  that  local  feeling  was  inflamed 
against  the  prisoner,  and  that  eminent  special 
counsel  had  been  retained  to  assist  the  pros- 
ecution. The  absence  of  any  widespread 
feeling  against  the  prisoner  is  shown  by  the 
fact  that  a  jury  was  filled  from  the  panel 
in  attendance  on  the  day  the  trial  began,  and 
a  continuance  would  not  have  deprived  the 
people  of  the  aid  of  the  special  counsel,  or 
freed  the  defendant  of  their  opposition. 

On  the  trial  much  evidence  was  Introduced 
tending  to  prove  that  defendant  was  insane. 
There  was  evidence  that  his  father's  father 
had  been  insane;  tliat  his  father  had  died  a 
few  years  before  of  some  disease  affecting 
the  brain ;  that  his  mother's  mother  had  been 
an  inmate  of  an  insane  asylum  of  which  his 
mother  had  been  a  matron;  that  defendant 
himself  had  at  one  time  been  adjudged  in- 
sane, but  discharged  after  a  few  days'  de- 
tention ;  that  after  bis  discharge  he  had  tak- 
en up  a  wandering  life,  tramping  from  place 
to  place  and  working  desultorily  in  various 
menial  employments.  Opposed  to  this  was 
the  testimony  of  a  number  of  experts,  who, 
as  the  result  of  i>ersoual  examinations  and 
the  evidence  in  the  case,  were  all  of  the 
opinion  that  the  defendant  was  perfectly 
conscious  of  what  be  was  doing  at  the  time 
of  the  homicide  and  fully  aware  of  the  na- 
ture and  of  the  criminality  of  his  acts.  Up- 
on this  evidence  it  was  a  case  for  the  jury 
to  determine,  under  the  instructions  of  the 
court,  whether  the  defendant  was  insane  or 
not. 

It  Is  contended  that  the  court  erred,  not 
only  In  the  charge  given  to  the  jury,  but  in 
refusing  and  modifying  instructions  requested 
by  the  defendant.  The  twelfth  Instruction  so 
requested  was  to  the  effect  that  the  testi- 
mony of  nonexperts  was  recogpaized  as  prop- 
er in  support  of  the  defense  of  insanity,  stat- 
ing the  reason  of  the  rule.  The  concluding 
clause  of  the  instruction  was  as  follows: 
"You  are  not  to  be  bound  by  the  statement  or 
testimony  of  such  witnesses,  neither  are  you 
justified  In  disregarding  them.  It  is  your 
duty  to  give  them  such  weight  as  they  are 
entitled  to."  The  court  In  giving  this  in- 
struction omitted  the  language  quoted.  No 
reason  occurs  to  us  why  so  mere  a  common- 
place should  not  have  been  allowed  to  stand, 
but  there  seems  as  little  reason  why  it  should 
have  been  requested.  It  must  be  presumed 
that  a  Jury  always  understandH  that  it  Is 
their  duty  to  give  to  any  evidence  submitted 
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to  It  the  weight  to  which  It  seems  entitled, 
and  the  refusal  of  the  judge  to  make  that 
comment  on  any  particular  item  or  line  of 
evidence  cannot  be  supposed  to  prejudice  the 
party  offering  it  The  thirteenth  instruction 
requested  by  defendant  was  to  the  effect  that 
in  weighing  and  considering  expert  testi- 
mony, it  is  the  duty  of  the  Jury  to  exercise 
their  own  intelligent  judgment,  and  to  allow 
it  such  weight  only  as  after  careful  scrutiny 
they  may  deem  it  deserving  of.  A  final 
clause  in  this  instruction  was  as  follows: 
"And  all  opinion  evidence  should  be  received 
and  carefully  considered  and  scrutinized  with 
great  caution."  In  giving  the  instruction 
this  clause  was  omitted.  It  would  have  been 
harmless  if  allowed,  but  its  omission  was 
equally  harmless,  since  the  part  given  cov- 
ered the  same  proposition.  The  fourteenth 
instruction  requested  by  defendant  was  re- 
fused outright  It  was  as  follows:  "The  ab- 
stract opinion  of  any  witness,  medical  or  of 
any  other  profession,  is  not  of  any  impor- 
tance. It  Is  a  juror's  duty  to  arrive  at  his 
conclusion  upon  his  own  judgment  exercised 
in  a  reasonable  way,  after  carefully  weighing 
all  of  the  evidence.  No  judicial  tribunal 
would  be  justified  in  deciding  for  or  against 
the  legal  responsibility  of  one  charged  with 
insanity  upon  the  mere  opinion  of  witnesses, 
however  numerous  or  respectable."  The  re- 
fusal was  proper  upon  the  ground  that  there 
is  no  such  rule  of  law.  The  case  cited  as  au- 
thority sustaining  the  Instruction  (In  re  Red- 
field,  116  Cal.  655,  48  Pac.  794)  is  not  in  point. 

It  is  contended  that  the  defendant  was 
prejudiced  by  that  part  of  the  charge  of  the 
court,  where,  in  defining  the  character  of  in- 
sanity which  the  law  regards  as  a  valid  de- 
fense In  cases  of  homicide,  and  other  crimes 
of  violence.  It  is  pointed  out  that  "irresistible 
impulse"  to  do  an  act  known  by  the  perpetra- 
tor to  be  wrong  does  not  relieve  him  of  its 
legal  consequences.  It  is  said  that  no  such 
defense  was  made  or  attempted — that  he  had 
relied  alone  upon  "settled  insanity" — and 
therefore  that  the  injection  of  this  "false  is- 
sue" into  the  case  was  confusing,  mislead- 
ing, and  prejudicial  to  the  only  defense  which 
had  been  made  either  in  the  evidence  or  the 
argument.  We  do  not  think  it  an  error  for 
a  court  where  the  defense  of  insanity  is  inter- 
posed to  a  charge  of  murder  to  state  the  law 
of  insanity  fully  and  with  all  Its  special  lim- 
itations ana  qualifications,  and  we  cannot 
see  how  the  defendant  could  have  been  preju- 
diced by  what  was  said  in  regard  to  "ir- 
resistible impulse." 

Misconduct  of  counsel  for  the  prosecution 
Is  alleged,  but  the  record  does  not  sustain 
the  allegation  that  the  evidence  was  misstat- 
ed by  si>ecial  counsel  for  the  people,  and,  If 
It  had  been,  that  was  a  matter  for  correction 
at  the  time  by  an  appeal  to  the  court  and 
to  the  recollection  of  the  Jurors.  As  to  the 
perfervid  language  of  the  district  attorney  in 
cbaract»lzing  the  atrocity  of  the  crime,  that 


was  a  matter  of  taste  which  we  are  not  call- 
ed  upon  to  consider.  When  he  went  too  far 
In  the  opinion  of  the  trial  judge,  he  was  ad- 
monished and  corrected  by  him. 

The  verdict  of  the  Jury  was  returned  on 
the  21st  of  March,  and  the  defendant  ar- 
raigned for  sentence  on  the  24th.  Counsel 
says  he  requested  further  time  to  procure  af- 
fidavits as  to  newly  discovered  evidence  in 
support  of  that  ground  of  his  motion  for  a 
new  trial,  but  It  does  not  appear  that  he  made 
any  showing  in  support  of  this  application, 
and  we  cannot  see  that  the  court  abused  its 
discretion  in  refusing  to  postpone  the  ar- 
raignment and  In  limiting  counsel  to  one 
hour  for  the  argimient  of  the  motion  for  a 
new  trial. 

We  regret  to  be  obliged  to  add  that  there 
are  many  passages  in  the  brief  of  counsel 
for  appellant  reflecting  upon  the  action  of 
the  trial  judge,  which  appear  to  lie  without 
the  slightest  justification.  To  say  that  it 
was  "a  brutal  abuse  of  discretion  and  an 
inhtmian  violation  of  bis  constitutional  rights" 
to  compel  the  defendant  to  go  to  trial  In 
the  face  of  the  aflldavit  for  continuance 
would  have  been  grossly  Improper  language 
to  Incorporate  in  a  brief,  even  if  the  facts 
had  Justified  the  charge.  The  offense  is  ag- 
gravated in  this  case  by  the  absence  of  any 
foundation  for  the  charge.  Other  lees  fla- 
grant Instances  of  abuse  of  the  privilege  of 
counsel  need  not  be  specified.  We  may  hope 
that  there  may  be  no  recurrence  of  similar 
offenses. 

The  judgment  and  order  of  the  stiperlor 
court  are  afllrmed. 

We  concur :  HENSHAW,  J. ;  ANGELLOT- 
TI,  J.;  SHAW,  J.;  McFARLAND,  J.;  LORI- 
GAN,  J.;  SLOSS,  J. 


«  Cal.  App.  88 

JONES  V.  EVANS  et  al.    (Civ.  828.) 

(Court   of   Appeal,   First   District,   California. 

July  10,  10t»7.    Rehearing  Denied  by 

Supreme  Court  Sept  5,  1907.) 

1.  Bills    and     Notes— Action— Pleadino— 
Corporate  Existence. 

In  an  action  on  notes  given  by  defendant 
to  a  company  and  indorsed  to  plamtiff,  a  perfect 
cause  of  action  is  shown  without  proof  of  the 
company's  corporate  capacity. 

2.  Corporations  —  Notes  —  Indorsement  — 
Authority  op  Officer. 

In  an  action  on  notes  indorsed  to  plaintiff 
by  the  payee  corporation  by  its  vice  president 
the  authority  of  the  vice  president  to  make  the 
indorsement  was  sufficiently  shown  where  plain- 
tiff indorsed  the  notes  at  the  vice  president's 
request,  they  were  afterwards  discounted,  and 
the  proceeds  received  by  the  corporation  or  paid 
out  under  specific  directions  in  discharging  ita 
obligations,  and  where  the  corporation  had  de- 
livered to  plaintiff  assets  and  securities  under 
an  agreement  made  on  its  behalf  by  the  vice 
president  to  secure  him  from  liability  for  in- 
dorsing, among  others,  the  notes  sued  on. 

fEd.  Note. — For  cases  in  point,  see  Cent  Die, 
ToL  12,  Corporations,  i  1737.] 
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5.  Pledges— Rights  or  Plbdobb— Couatee- 
AL   SECX3rnr   Fibst  —  Necessitt  fob  Af- 

PLTTNO.  .    ^  , 

Before  suing  the  maker,  an  mdorser  of 
notes  was  not  bound  to  apply  collateral  securi- 
ties delivered  to  him  subject  to  the  claims  of  a 
creditor  by  the  payee  as  security  for  the  in- 
dorsement o(  notes  indadine  those  sued  on;  a 
bill  in  equity  having  been  filed  against  plain- 
tiff by  the  creditor  claiming  the  assets,  and  it 
appearing  that  no  part  of  the  money  on  hand 
coald  be  applied  to  any  particular  note  or  claim 
until  after  the  settlement  of  the  litigation,  and 
then  only  in  the  event  of  plaintiEE'a  success. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Pledges,  S  140.] 
4.  Same— AosEEjiENT— Constitution. 

Under  the  express  terms  of  Civ.  Code,  §S 
2986,  29S7,  where  a  corporation,  to  secure  plain- 
tiff from  liability  on  notes  he  indorsed  and  pro- 
cured to  be  indorsed,  transferred  to  him,  and  his 
indorsers,  subject  to  the  claims  of  another,  the 
entire  proceeds  of  certain  territory  in  which  it 
did  business,  the  contract  providing  that,  on 
failure  to  meet  the  notes,  the  assets  would  be 
collected,  reduced  to  cash,  and  the  proceeds  ap- 
plied to  the  payment  of  the  notes,  there  was  a 
pledge  as  collateral  secnrity  for  tbe  notes  in- 
dorsed and  procured  to  be  indorsed  by  plaintiff. 

6.  Bills  and  Notes— Actios  bt  Indoksbb— 
Defense— Want  of  Considebation. 

In  an  action  on  notes  by  an  indorser.  It 
was  no  defense  that  the  maker  was  paid  no 
consideration  for  the  notes,  there  bein^  no  show- 
ing plaintiff  knew  that  fact,  since,  in  the  ab- 
sence of  evidence  to  tbe  contrary,  the  presump- 
tion of  law  under  the  express  terms  of  Civ.  Code, 
I  3104,  is  that  the  notes  were  indorsed  before 
maturity  and  for  a  valuable  consideration,  and 
the  notes  having  been  indorsed  to  plaintiff  be- 
fore maturity. 

fEd.  Note.— For  cases  in  point,  see  C«it  Dig. 
Tol.  7,  Bills  and  Notes,  (  69a] 

Appeal  from  Superior '  Court,  City  and 
County  of  San  Francisco;  X  M.  Seawell, 
Jodge. 

Action  on  notes  by  S.  W.  Jones  against  J. 
W.  Evans  and  others.  From  a  Judgment  for 
plaintiff  and  an  order  denying  a  new  trial, 
defendant  Evans  appeals.    Affirmed. 

11.  A.  Powell,  Geo.  B.  Williams,  and  W.  A. 
Dow,  for  appellant  Sullivan  &  Sullivan 
and  Tbeo.  J.  Roche,  for  respondent 

KERRIGAN,  J.  This  Is  an  action  on  two 
promissory  notes,  mode  by  J.  W.  Evans,  pay- 
able to  the  order  of  the  Domestic  Sewing  Ma- 
chine Company.  That  company,  before  ma- 
turity. Indorsed  these  notes,  and  delivered 
them  to  plaintiff.  Thereafter,  and  before 
maturity,  both  notes  were  Indorsed  by  plain- 
tiff and  discounted  at  certain  banks.  De- 
fendants failed  to  meet  these  notes  when 
tbey  fell  due.  Tliey  were  duly  protested, 
and  the  plaintiff  was  compelled  to  pay  the 
amounts  due  thereon.  Defendants  failed  to 
reimburse  plaintiff  for  such  payment,  and 
this  action  was  brought.  A  trial  was  bad 
only  against  the  defendant  Evans.  Process 
was  not  served  on  the  other  defendant  The 
cause  was  tried  by  tbe  court,  sitting  without 
ft  Jury,  and  Judgment  was  entered  in  favor 
of  plaintiff.  This  appeal  Is  from  the  Judg- 
ment entered  against  defendant  Evans,  and 


from  the  order  denying  his  motion  for  a  new 
trial. 

1.  It  Is  alleged  In  the  complaint  In  the  usu- 
al form  that  the  Domestic  Sewing  Machine 
Company  was  a  ■corporation.  Appellant  urg- 
es that  there  Is  no  evidence  that  the  com- 
pany ever  organized,  or  acted  as  a  corpora- 
tion. As  we  have  seen,  this  Is  an  action 
against  the  defendant  Evans,  tbe  maker  of 
the  notes,  and,  so  far  as  hla  liability  on  these 
notes  is  concerned,  the  corporate  existence  of 
the  defendant  Domestic  Sewing  Machine 
Company  Is  absolutely  immaterial.  In  other 
words,  a  perfect  cause  of  action  in  favor  of 
respondent  as  against  the  appellant  Evans  is 
set  forth  In  the  complaint  without  regard  to 
the  allegation  concerning  the  corporate  ca- 
pacity of  the  defendant  Domestic  Sewing  Ma- 
chine Company.  Crocker-Woolworth  Nat 
Bank  v.  Carle,  138  Cal.  409,  66  Paa  951. 

2.  The  Indorsement  on  each  note  reads: 
"Domestic  Sewing  Machine  Company  by  Da- 
vid Blake,  Vice  President"  Appellant  as- 
serts that  there  Is  no  showing  that  David 
Blake  had  authority  to  make  these  indorse- 
ments. The  evidence  discloses  that  both 
notes  were  Indorsed  by  respondent  at  the  rft- 
qnest  of  David  BInke;  that  after  being  so 
Indorsed  they  were  discounted,  and  all  mon- 
eys received  by  reason  of  such  dlscoontlng 
were  transmitted  to  the  Domestic  Sewing 
Machine  Company  and  received  by  It,  or  else 
paid  out  under  specific  directions  In  discharg- 
ing some  of  its  obligations.  Again,  as  part 
of  his  own  case,  appellant  read  hd  evidence  a 
portion  of  tbe  deposition  of  respondent, 
wherein  he  testified  that  be  had  an  agre»< 
ment  with  the  Domestic  Sewing  Machine 
Company,  In  which  It  agreed  to  pledge  with 
him  certain  assets  of  the  company  to  secure 
him  from  liability  for  Indorsing,  among  oth- 
ers, the  notes  Involved  herein.  This  agree- 
ment was  signed:  "Domestic  Sewing  Ma- 
chine Company  by  David  Blake,  Vice  Presi- 
dent." The  evidence  further  shows  that, 
pursuant  to  this  agreement,  tbe  Dmnestic 
Sewing  Machine  Company  did  deliver  to  re- 
spondent some  of  its  assets  and  securities. 
Whether  it  was  a  copartnership,  corporation, 
or  unincorporated  association.  It  accepted 
and  retained  the  benefits  of  the  Indorsement 
of  Its  name  upon  the  notes  by  David  Blake, 
vice  president,  and  upon  the  faith  of  these  In- 
dorsements it  procured  the  Indorsement  of 
the  respondent  According  to  well-establish- 
ed principles  of  law,  it  could  not  accept  the 
benefits  derived  from  the  Indorsement  of  said 
notes  by  Blake,  and  at  tbe  same  time  repudi- 
ate his  authority  to  make  such  indors^nent 

3.  Appellant  contends  that  the  respondent 
was  bound  to  apply  the  collateral  securities 
held  by  him  to  tbe  payment  of  the  notes  be- 
fore bringing  suit  thereon.  It  appears  from 
the  testimony  that  the  respondent  Jones  In- 
dorsed and  procured  to  be  Indorsed  promis- 
sory notes  for  the  Domestic  Sewing  Machine 
Company,  to  the  extent  of  over  f200,000. 
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other  than  those  deecrlbed  In  the  complaint 
In  order  to  secure  the  respondent  Jones  from 
UafoUIty  upon  these  notes,  an  agreement  'vv'&s 
entered  Into  between  Jones  and  the  Domestic 
Sewing  Machine  Company,  by  virtue  of  which, 
subject  to  the  claims  of  one  Sutherland,  it 
assigned  and  transferred  to  the  respondent 
and  his  indorsers  the  entire  proceeds  of  a 
certain  territory  in  which  it  did  business. 
The  contract  also  provided  that,  in  the  event 
of  the  failure  to  meet  these  notes,  the  assets 
were  to  be  collected,  sold  and  reduced  to 
cash,  and  the  proceeds  applied  toward  the 
payment  of  the  notes.  It  appears  from  the 
evidence  that  respondent  had  paid  a  number 
of  other  promissory  notes,  indorsed  by  him, 
for  the  company  after  the  notes  had  been 
protested,  and  that  be  had  collected  about 
^19,000  net  under  this  agreement  The  evi- 
dence also  disclosed  that  a  bill  in  equity  had 
been  filed  by  one  Sutherland  against  the  re- 
spondent, claiming  said  assets,  and  that  no 
part  of  the  balance  of  the  moneys  on  hand 
could  be  applied  to  any  particular  note  or 
claim  until  after  the  litigation  now  pending 
as  to  the  ownership  of  the  assets  had  been 
fully  settled,  and  then  only  in  the  event  that 
the  respondent  prevailed.  This  agreement 
constituted  a  pledge  of  the  property  describ- 
ed, as  collateral  security  for  the  notes  indors- 
ed and  which  were  procured  to  be  indorsed 
by  respondent  Civ.  Code,  H  2986,  2987; 
Sonoma  Valley  Bank  v.  Hill,  59  Cal.  109. 
In  this  last-mentioned  case  it  is  said :  "It  is 
well  settled  that,  in  the  absence  of  a  statute 
or  stipulation  to  the  contrary,  the  possession 
of  the  pledged  property  does  not  suspend  the 
right  of  the  pledgee  to  proceed  personally 
against  the  pledgor  for  his  debt,  without  sell- 
ing the  pledge,  for  the  reason  that  the  se- 
curity is  only  collateral.  It  has  been  repeat- 
edly so  held"  (citing  a  number  of  cases). 

In  Ehrllck  v.  Ewald,  66  Cal.  97,  4  Pac. 
1062,  the  Supreme  Court  uses  this  language : 
"The  court  below  found  that  defendant  was 
indebted  to  plaintiff  for  money  loaned.  To 
secure  the  payment  ttiereof,  defendant  had 
delivered  to  plaintiff  certain  personal  prop- 
erty, which  property  is  still  held  by  plaintiff, 
who  had  taken  no  steps  to  subject  the  same 
to  sale  for  the  payment  of  the  debt  The  ac- 
tion has  been  brought  to  recover  the  amount 
due  with  interest.  The  defendant  insists 
that  according  to  section  728,  Code  Civ.  Proc., 
the  action  cannot  be  maintained;  that  the 
plaintiff  must  first  seek  to  foreclose  his  lien 
before  he  can  have  an  independent  action  for 
money.  This  view  was  taken  by  the  court 
below,  in  refusing  judgment  for  plaintiff  on 
the  findings,  and  in  rendering  judgment  for 
defendant."  And,  after  quoting  from  vari- 
ous  sections  of  the  Code,  the  court  proceeds : 
"We  find  nothing  which  will  prevent  a  pledg- 
ee from  having  his  action  to  recover  the  debt, 
without  first  exhausting  the  subject  of  his 
pledge.  •  •  •  The  plaintiff  was  entitled 
to  his  Judgment  for  the  amount  stated  in  the 


findings,  with  Interest."  In  Commercial  &  S. 
Bank  v.  Hornberger,  140  Cal.  16.  73  ;';'<•. 
625,  the  Supreme  Court  again  stated:  "Tl;o 
pledgee  may  recover  the  amount  of  his  debt 
from  the  debtor  by  an  independent  suit  with- 
out foreclosing  the  pledge."  To  the  same 
effect  is  Farmers'  &  Merchants'  Bank  v.  Cop- 
sey,  134  Cal.  287,  66  Pac.  324. 

4.  Appellant  testified  that  he  was  paid  no 
consideration  for  these  notes,  but  there  is  no 
showing  that  respondent  knew  this.  In  the 
absence  of  evidence  to  the  contrary,  the  pre- 
sumption of  law  is  that  the  notes  were  in- 
dorsed before  maturity  and  for  a  valuable 
consideration.  Section  3104.  Civ.  Code.  Again, 
the  uncontradicted  evidence  of  respondent 
was  that  the  notes  had  been  indorsed  to  him 
before  maturity.  The  action  of  the  court  in 
striking  out  this  testimony  of  the  appellant 
was  correct,  for  it  constituted  no  defense. 

5.  Appellant's  motion  for  nonsuit  was  de- 
nied, and,  in  addition  to  this  ruling,  he  com- 
plains about  the  admission  of  certain  evi- 
dence. These  matters,  so  far  as  they  merit 
attention,  have  been  fully  discussed  in  what 
we  have  already  said,  and  they  need  no  fur- 
ther elaboration. 

The  Judgment  and  order  are  affirmed. 

We  concur:    COOPER,  P.  J.;    HALL,  J. 


8  Cal.  App.  77 
MDSHET  V.  FOX.    (Civ.  373.) 

(Court  of  Appeal.   Second  District,  California. 

July  5,   1907.    Rehearing  Denied  by 

Supreme  Court  Sept  3,  1907.) 

1.  Tbial— Findings  by  Coxtbt— NECESsrrr  or 
Finding — Pt.EA  op  Want  of  CoNsiDEaA- 

TION. 

The  plea  of  want  of  consideration  in  an  ac- 
tion on  a  note  is  an  affimmtive  defense,  on 
which  the  defendant  is  entitled  to  a  finding  if 
there  is  any  evidence  in  support  thereof. 

2.  Appeal— Pbejudice— Omission    of    Find- 
ing. 

The  court's  omission  to  make  a  finding  on  a 
plea  of  want  of  consideration  in  an  action  on  a 
note  was  immaterial  on  appeal,  where  such  fail- 
ure would  not  affect  the  substantial  rights  of 
the  appellant,  under  Code  Civ.  Proc.  §  47u,  re- 
quiring the  court  on  appeal  to  disregard  any 
error  not  affecting  substantial  rights. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  4234,  4239.] 

3.  Same— Necessity  of  Objections  at  Tbiaj.. 

In  the  absence  of  particular  objections,  no 
error  can  be  claimed  on  appeal  to  the  admission 
of  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  i  1141.] 

4.  Evidence  — Weight   and    Soffioienot  — 
Evidence  Impboperly  Admitted. 

Defendant,  having  suffered  attachment,  so- 
licited two  otlier  creditors  to  levy  an  attach- 
ment on  his  property  for  the  purpose  of  counter- 
acting the  first,  and,  for  this  purpose,  the  cred- 
itors transferred  their  claims  to  R.,  assistant 
secretary  of  a  board  of  trade,  who  brought  suit 
aided  by  attachment  thereon.  Defendant  there- 
after requested  plaintiff,  who  was  secretary  of 
the  board  of  trade  and  who  had  received  an 
assignment  of  the  claims  from  his  assistant  to 
have  the  attachments  released,  but  he  refused 
unless  defendant  executed  a  note  and  chattel 
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mortgajre  to  secure  them,  which  was  done. 
Held,  that  evidence  of  R.  that  prior  to  the  ex- 
ecution of  such  note  plaintiff  caused  the  orig- 
inal  indebtedness  owing  by  defendant  to  the 
creditors,  "which  had  been  transferred  to  the 
witness,  to  be  transferred  to  plaintiff,"  in  the 
absence  of  an  objection  on  proper  ground,  was 
sufficient  to  establish  an  assignment  of  the 
claims  to  plaintiffs  as  the  consideration  for  the 
note. 

Appeal  from  Superior  Court,  Iios  Angeles 
County;    O.  A.  Olbbs,  Judge. 

Action  by  W.  C.  Mushet  against  E.  R.  Fox. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    A£Brmed. 

L.  M.  Fall,  for  appellant.  Carroll  Allen 
and  W.  T.  Craig,  for  respondent. 

ALI/E3N,  P.  J.  Appeal  by  defendant  from 
a  Judgment  In  favor  of  plaintiff.  The  ac- 
tion was  upon  a  note  secured  by  chattel  mort- 
gage executed  by  defendant  to  plaintiff.  Cop- 
ies of  t>oth  note  and  mortgage  were  set  out 
In  the  complaint.  The  sole  issue  tendered  by 
tbe  answer  was  a  plea  of  want  of  considera- 
tion. The  court,  upon  tbe  trial,  found  all  of 
the  allegations  of  the  complaint  to  be  true, 
but  made  no  finding  as  to  the  affirmative  Is- 
sue raised  by  tbe  answer. 

The  record  contains  a  bill  of  exceptions, 
settled  and  allowed  by  the  trial  court  on 
October  18,  1906,  being  the  day  succeeding  the 
trial,  In  which  bill  alone  appears  the  specifi- 
cations of  error  relied  upon.  Judgment,  how- 
ever, was  not  entered  until  October  24,  1906. 
A  copy  of  the  bill  of  exceptions  was  served 
upon  plaintlfTs  counsel  November  2,  1906, 
and  on  that  day  filed.  The  certificate  of  the 
judge  Is  that  tbe  bill  of  exceptions  bad  been 
••duly  prepared  and  settled  with  due  time  and 
In  the  manner  required  by  law."  Asstmiing 
for  the  purposes  of  this  decision,  but  with- 
out deciding,  that  a  bill  of  exceptions  specify- 
ing as  error  the  Insufficiency  of  the  evidence 
to  support  a  finding  may  be  settled  and  al- 
lowed before  such  finding  Is  actually  made, 
and  treating  the  bill  of  exceptions  as  a  part 
of  the  record,  we  are  satisfied  that  the  Judg- 
ment should  be  affirmed. 

That  the  plea  of  want  of  consideration  Is 
an  affirmative  defense  Is  determined  In  Pas- 
tene  v.  Pardlnl,  135  Cal.  433,  67  Pac.  681. 
If  there  is  any  evidence  offered  in  support  of 
such  affirmative  defense,  the  defendant  Is 
entitled  to  a  finding  thereon;  yet,  If  It  ap- 
pears from  the  record  that  "the  failure  to 
matte  such  finding  would  not  affect  the  8ut>- 
stantlai  rights  of  the  appellant,  the  judgment 
ought  not  to  be  reversed.  Code  Civ.  Proe.  § 
475."  Winslow  v.  Gohransen,  88  Cal.  452,  26 
Pac.  504.  In  support  of  the  Issue  of  want 
of  consideration,  the  appellant's  evidence 
shows  that  he  was  Indebted  to  two  certain 
corporations  In  an  aggregate  amount  of  $642.- 
10;  that  another  creditor  of  appellant  had 
levied  an  attachment  upon  his  property,  and 
be  thereupon,  for  the  purpose  of  counteract- 
ing this  attachment,  solicited  tbe  corpora- 
tions  to    issue   an   attachment   upon   their 


claims;  that  these  corporations.  In  compli- 
ance with  such  request,  procured  the  Whole- 
salers' Board  of  Trade,  of  which  plaintiff 
was  secretary,  and  one  Rosslter,  who  was 
assistant  secretary,  to  bring  suit  upon  their 
claims,  which  suit  was  brought  In  the  name 
of  Rosslter  and  an  attachment  duly  levied; 
that  thereafter  defendant,  by  giving  iMnd, 
bad  the  first  attachment  released,  and  re- 
quested plaintiff  to  release  the  second  attach- 
ment, which  he  refused  to  do  unless  other  se- 
curity was  given  for  the  claim.  Thereupon 
defendant  executed  the  note  and  chattel 
mortgage  to  plaintiff  for  $747.11,  and  the  at- 
tachment was  accordingly  released.  It  does 
not  appear  wtiat  costs  or  expenses  were  in- 
curred by  plaintiff  in  the  attaclmient  proceed- 
ings, or  that  the  amount  of  tbe  note  was  In 
excess  of  the  original  claim  and  such  costs. 
Appellant  testifies  that,  after  the  attachment 
was  levied  and  before  the  release,  he  gave  a 
check  to  one  of  the  corporations  for  the 
amount  of  its  claim,  but  this  check  was  not, 
upon  presentation,  paid  on  account  of  "want 
of  funds"  ;  that  thereafter  defendant  deposit- 
ed in  the  bank  upon  which  said  check  was 
drawn  funds  more  than  sufficient  to  cover 
such  check,  but  tbe  same  wag  not  thereafter 
presented  nor  paid;  that,  when  he  gave  the 
check,  the  corporation  executed  a  receipt  to 
defendant  for  the  amount  of  its  original  bill, 
and  after  the  dishonor  of  the  check  refused 
to  surrender  the  same  until  the  receipt  was 
returned.  Defendant's  claim  of  want  of  con- 
sideration Is  based  upon  the  proposition  that 
no  evidence  was  offered  tending  to  show  that 
the  claims  of  the  corporations  had  been  act- 
ually assigned  to  Rosslter  before  suit,  or  by 
Rosslter  to  plaintiff  before  the  execution 
of  the  note  and  mortgage.  The  only  comp©. 
tent  evidence  In  relation  to  such  assignment 
is  that  of  Rosslter,  who,  testifying  in  rela- 
tion to  the  facts  existing  at  the  date  of  the 
note,  says :  "In  the  meanwhile  plaintiff  caus- 
ed said  original  Indebtedness  owing  by  de- 
fendant to  said  packing  houses  and  transfer- 
red to  witness  to  be  transferred  to  plaintiff." 
Defendant  objected  to  this  evidence,  but  upon 
what  grounds  does  not  appear.  In  the  ab- 
sence of  any  proper  objections,  no  error  can 
be  claimed  In  the  admission  of  such  state- 
ments, and  they  show  sufficiently  the  assign- 
ment and  transference  of  tbe  claims  to  plain- 
tiff. The  statements  or  acts  of  the  assignors 
subsequently  made  or  performed  could  have 
no  effect  against  plaintiff  as  tending  to  over- 
come his  proof  of  transfer.  Aside  from  this, 
the  situation  of  the  defendant  after  giv- 
ing the  note  and  mortgage  was  not  unlike 
that  of  one  executing  an  undertaking  for  the 
release  of  an  attachment.  In  which  latter  case, 
In  an  action  upon  such  undertaking,  the  court 
will  not  Inquire  Into  the  sufficiency  of  the 
complaint,  or  admit  evidence  as  to  matters 
therein  necessary  for  determination  In  the 
original  action  out  of  which  the  attachment 
Issued.  Bailey  v.  .^tna  Indemnity  Co.  (de^ 
elded  by  this  court  June  18,  lOO'O  81  Pac. 
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416,  and  authorities  tbereln  cited.  The  at- 
tachment being  actually  released,  such  release 
was  the  agreed  consideration  tor  the  note. 

We  find  no  error  In  the  record,  and  the 
Judgment  is  affirmed. 

We  concur:    SHAW,  J.;   TAGGART,  J. 


4  Cal.  App.  432 

PEOPLE   V.    FITTS.    (Or.   72.) 
(Court   of   Appeal,    First    District,    California. 

Nov.   23,    190C.) 
L  Robbery  —  Assault    wits    Intent  — In- 

STBUCTION   AS  TO    SIMPLE   ASSAULT. 

On  a  prosecution  for  ai^saalt  with  Intent 
to  commit  robbery,  there  being  no  evidence  of 
assault  except  in  connection  with  the  attempt 
to  commit  robbery,  no  instruction  as  to  simple 
assault  need  be  given. 

2.  Cbiuinal   Law  — Habmless   Ersob  — In- 
btbuction. 

Tlie  giving  of  an  instruction  that,  if  any 
of  the  witnesses  willfully  swore  falsely  as  to 
any  material  matter,  it  is  the  duty  of  the  jury 
to  distrust  their  entire  testimony,  if  violative 
of  the  inliibition  of  the  Constitution  against 
charging  with  respect  to  matters  of  fact,  is 
harmless :  it  being  as  to  mere  commonplace  mat- 
ters withm  the  general  Icnowledge  of  the  jurors. 

3.  Same— Argument  of  Counsel— Reference 
TO  Defendant's  Not  Testifying. 

Under  Pen.  Code,  §  1323,  declaring  that 
neglect  of  a  defendant  to  be  a  witness  cannot 
in  any  manner  prejudice  him  or  he  used  against 
him  on  the  trial.  It  is  not  ground  for  reversal 
that  the  prosecuting  attorney  merely  told  the 
jury  that  the  person  they  were  trying  was  not 
W.  (indicted  with  drfecdant)  who  took  the  stand, 
but  F.,  the  defendant,  who  did  not  talce  the 
stand,  as  to  which  fact  he  was  not  permitted  to 
comment  and  should  say  nothing ;  the  court  hav- 
ing then  also  told  the  jury  that  it  was  the 
legal  right  of  defendant  to  remain  silent,  and 
that  no  presumption  should  be  indulged  in 
against  him  because  of  his  failure  to  take  the 
stand. 

[Ed,  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  i  1C(2.] 

4.  Same— Matters  Not  Sustained  by  Evi- 
dence. 

W.,  indicted,  but  not  tried,  with  defendant, 
having  testified  that,  when  they  arrived  at  a 
certain  place,  the  evening  after  they  were  claim- 
ed to  have  comrajtted  the  offense,  they  met  fc 
fellow  named  Gilluly,  the  mere  statement  of 
the  prosecuting  attorney  that  defendant  on 
reaching  such  place  the  evening  after  the  as- 
sault "met  the  Gilluly  gang— the  Gillulys  are 
well  known  in  Santa  Rosa" — is  harmless,  though 
there  was  no  evidence  of  their  being  so  known. 

Appeal  from  Superior  (Dourt,  Marin  Coun- 
ty;   T.  J.  Lennon,  Judge. 

Terence  Fltts  appeals  from  a  conviction. 
Affirmed. 

Ross  Campbell,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  for  the  People. 

HARRISON,  P.  3.  The  defendant  was  In- 
dicted for  an  assault  with  Intent  to  commit 
robbery,  and  upon  the  trial  thereof  was  con- 
victed and  sentenced  to  a  term  in  the  state 
prison.  From  this  Judgment  and  an  order 
denying  his  motion  for  a  new  trial  be  has 
appealed. 

It  was  shown  bj  the  testimony  of  the 


prosecuting  witness  that  between  the  hours 
of  2  and  3  o'clock  In  the  morning  of  Decem- 
ber 6,  1905,  he  was  addressed  from  the  out- 
side of  his  cabin  on  the  Greenbrae  draw- 
bridge, and  on  opening  the  door  a  little  way 
he  was  seized  by  the  throat  and  dragged 
outside  by  a  man  named  Woods,  and  that 
the  defendant  thereupon  went  through  his 
pockets;  that  they  went  inside  the  cabin, 
and  the  defendant,  after  throwing  its  con- 
tents into  confusion,  came  outsiue,  and  while 
holding  the  witness  tight  In  his  grasp  de- 
manded with  a  threatening  gesture  that  he 
give  up  bis  sack  of  gold ;  that  thereupon  be 
was  pulled  around  by  Woods  and  struck  up- 
on the  temples,  by  which  he  was  rendered 
unconscious  for  about  two  hours.  Woods, 
who  was  a  witness  for  the  defendant,  testi- 
fied that  he  and  the  defendant  were  together 
during  the  whole  of  the  night  of  December 
5th  in  a  l>oz  car  behind  the  freighthouse  in 
San  Rafael,  and  that  neither  of  them  was 
at  any  time  that  night  at  Greenbrae,  or  on 
the  Greenbrae  drawbridge. 

1.  One  of  the  grounds  urged  in  support  of 
the  appeal  Is  the  refusal  by  the  court  to  in> 
struct  the  Jury,  as  requested  by  the  defend" 
ant,  that  the  charge  in  tiie  indictment  em- 
braces two  offenses;  that  is,  an  assault  with 
Intent  to  commit  robbery,  and  an  assault 
which  is  commonly  termed  a  simple  assault. 
The  only  evidence  before  the  jury  of  the  as- 
sault by  the  defendant  was  that  of  the 
prosecuting  witness,  and,  if  the  Jury  believed 
bis  testimony,  the  defendant  made  no  assault 
upon  him  except  in  connection  with  bis  at- 
tempt to  commit  roblwry.  The  testimony  of 
the  witness  Cleary,  upon  which  the  appellant 
claims  the  rlsiit  to  this  instruction,  did  not 
purport  to  describe  the  occurrence,  but  wos 
merely  a  statement  of  w^hat  the  prosecuting 
witness  had  told  him.  If  the  testimony  of 
Woods  should  be  believed  by  the  jur.v,  there 
was  no  evidence  of  even  a  simple  assault  on 
the  part  of  the  defendant  Under  the  evidence 
before  them  the  only  verdict  which  the  Jury 
could  render  was  cither  one  of  guilty  as 
charged  in  the  indictment  or  of  acquittal. 
The  court  was  therefore  Justified  In  refusing 
the  instruction,  upon  the  ground  that  there 
was  no  evidence  before  the  Jury  to  which  It 
could  refer.  People  v.  Chavez,  103  CaL  407, 
37  Pac.  389;  People  v.  Lopez,  1.35  CaL  23, 
(K5  Pac.  9(55;  People  v.  Swlst  136  C!al,  520, 
69  Pac.  223. 

2.  The  court  Instructed  the  Jury :  "If  any 
of  the  witnesses  examined  befoi-e  you  have 
willfully  sworn  falsely  as  to  any  material 
matter.  It  Is  your  duty  to  distrust  their  en- 
tire testimony."  It  is  contended  by  appel* 
lant  that  by  this  instruction  the  court  vio- 
lated the  constitutional  inhibition  against 
charging  the  Jury  with  respect  to  matters  of 
fact  While  it  Is  held  that  In  so  far  as  the 
statute  "requires"  such  an  Instruction  to  be 
given  it  Is  unconstitutional,  it  Is  at  the  same 
time  said  that  the  giving  of  such  Instruction 
will  not  be  held  to  be  reversible  error,  since 
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by  It  the  Jury  are  Instructed  as  to  mere  com- 
monplace matters  within  their  general 
knowledge.  People  v.  Wardrip,  141  Cal.  220, 
74  Pac.  744. 

3.  The  witness  Woods  was  indicted  jointly 
with  the  defendant,  but  the  defendant  was 
separately  tried,  and  Woods  was  a  witness 
in  his  behalf.  In  his  ciosing  argument  to 
the  jury  the  district  attorney,  while  com- 
menting upon  the  testimony,  said  to  them; 
"You  are  trying  the  defendant  Fltts  and  not 
Woods,  and  we  have  shown  that  be  (Fltts)  is 
the  one  that  ran  his  hand  in  Fellz  Sands' 
pocket,  and  I  don't  want  you  gentlemen  of 
the  jury  to  become  confused  as  to  which  is 
the  person  on  trial  In  this  action  and  whose 
case  you  can  alone  consider.  The  codefend- 
ant  Woods,  the  one  who  took  the  stand.  Is 
not  the  defendant  on  trial.  The  person  on 
trial  is  the  defendant  Fltts — the  one  who 
did  not  take  the  stand.  I  am  not  permitted 
to  comment  on  his  failure  to  take  the  stand, 
nor  shall  I  say  anytuing  about  that"  The 
attorney  for  the  defendant  objected  to  his 
reference  to  the  fact  that  the  defendant  did 
not  take  the  stand,  and  the  court  thereupon 
instructed  the  jury  that  It  was  the  legal  right 
of  the  defendant  to  remain  silent,  and  that 
they  were  to  indulge  in  no  presumption 
against  him  because  of  his  failure  to  take 
the  stand  in  his  own  behalf. 

It  is  contended  by  the  defendant  that  the 
attove  remarks  of  the  district  attorney  are  In 
violation  of  section  1323  of  the  Penal  Code, 
and  constituted  misconduct  on  his  part  for 
which  the  verdict  should  be  set  aside.  Sec- 
tion 1323  declares  that  the  neglect  or  refusal 
of  a  defendant  to  be  a  witness  "cannot  in 
any  manner  prejudice  him  or  be  used  against 
him  on  the  trial  or  proceeding."  We  are  of 
the  opinion  that  the  above  reference  of  the 
district  attorney  to  the  defendant  was  for 
the  pnrpose  of  directing  the  attention  of  the 
Jury  to  testimony  which  particularly  affected 
him  rather  than  Woods,  and  cannot  properly 
be  considered  as  Indicating  a  puriwfie  on  his 
part  to  "use"  against  the  defendant  the  fact 
of  his  not  being  a  witness.  The  section  does 
not  declare  that  no  reference  to  such  fact 
shall  be  made,  or  that  any  reference,  how- 
ever Innocent  or  inadvertent,  shall  be  a 
ground  for  setting  aside  the  verdict.  It  Is 
only  when  the  fact  is  "used  against"  the  de- 
fendant that  such  result  should  follow. 
There  is  an  expression  In  an  opinion  given 
by  the  court  for  the  Third  appellate  district 
In  People  v.  Morris  (Cal.  App.)  84  Pac.  4C3, 
to  the  effect  that  "it  is  error  to  allude  In  any 
way  to  the  fact  that  the  defendant  had  re- 
frained from  testifying."  which  may  have 
been  projier  If  limited  in  its  application  to 
the  language  of  the  counsel  which  was  used 
In  that  case,  wherein  the  fact  was  directly 
•"nsed  against"  the  defendant;  but.  if  In- 
tended as  the  declaration  of  a  rule  or  a  con- 
struction of  the  provision  In  the  section,  it 
to  an  enlargement  of  the  language  of  the 
statute  which  in  our  opinion  is  unauthorized. 


Misconduct  on  the  part  of  the  district  at- 
torney is  also  assigned  for  another  remark 
in  bis  argument  to  the  jury.  Woods  in  bis 
testimony  stated  that  after  they  had  reached 
Santa  Rosa  on  the  6th  of  December  they 
"met  a  fellow  named  Gilluly";  and,  in  ad- 
dressing the  jury  in  reference  thereto,  the 
district  attoniey  said,  "The  defendant,  on 
reaching  Santa  Rosa  the  evening  after  the 
assault,  met  the  Guiluly  gang — the  Guiluiys 
are  well  known  in  Santa  Rosa."  The  propo- 
sition of  the  appellant  that  these  remarks 
were  prejudicial  to  him  is  submitted  with- 
out any  argument.  No  reference  is  made 
therein  to  the  charge  upon  which  the  defend- 
ant was  tried ;  and,  while  there  was  no  evi- 
dence before  the  jury  that  the  Guiluiys  are 
well  known  in  Santa  Rosa,  it  is  evident  that 
their  verdict  could  not  have  been  affected  by 
this  statement 

The  Judgment  is  afiSrmed. 

We  concur:    HALL,  J.;    COOPER,  3. 


BERRY  et  al.  v.  EQUITABLE  GOLD  MIN- 
ING CO.    (No.  1,708.) 

(Supreme    Court   of    Nevada.    Sept    4,    1907.) 

1.  Appeal  —  Recobd  —  Filing  —  Obiginal 
— Copr. 

Two  duplicate  volumes  entitled  "statement 
on  appeal"  in  the  handwriting  of  the  clerk  of 
the  district  court  were  filed  September  8,  1906. 
They  were  identical,  eTOept  that  one  of  them 
wail  IndorNed  "copy,"  and  this  instead  of  the 
orieinal  was  the  one  that  was  settled  by  the 
district  judge.  Held,  that  the  certification  and 
settlement  of  the  copy  instead  of  the  original 
was  not  a  fatal  defect,  but  that  the  copy  could 
be  considered  as  an  oriKina). 

2.  Same— Motion  to  Dismiss— Time. 

A  second  motion  to  dismiss  an  appeal  on 
grounds  not  previously  urged,  not  made  before 
the  day  of  the  hearing,  nor  until  after  respond- 
ent had  filed  his  brief,  was  too  late. 

fBd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  S  3149.] 

3.  Judgment— Obdeb  fob  JuDauENT- Escep- 
TioN— TiMK  OF  Taking. 

Where  no  order  was  made  directing  the 
entry  of  judgment  at  the  time  a  verdict  waa 
rendered,  bnt  defendant's  counsel  took  an  excep- 
tion a.s  soon  as  a  nunc  pro  tunc  order  was  made, 
and  be  became  aware  of  the  direction  that  judg- 
ment bo  entered,  the  exception  was  in  time. 

4.  Appeai,  —  Judgment     Roll  —  Contents  — 

.SlTMMDNS. 

'The  summons  is  not  an  essential  requisite 
of  a  judgment  roil  to  sustain  an  appeal,  where 
the  judgment  was  rendered  after  trial  at  which 
defendant  appeared. 

fEd.  Note.— .For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  i  2284.] 

5.  Judgment— Entbt  by  Clebk— Authority. 

A  decree  for  a  perpetual  injunction  entered 
by  the  clerk  was  void  on  its  face,  where  it  was 
unsupported  either  by  the  verdict  rendered  or 
by  an  order  of  the  judge  directing  its  entry. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  30,  Judgment,  g  500.] 

6.  TriaI/— General  and  Special  Verdict. 

Where  there  is  a  general  and  a  special  ver- 
dict,  if  either  has   force,   the  latter  controls. 

fEd.  Note.— For  mses  in  point  sec  Cent.  Ditr. 
vol.  40.  Trial,  §  807.] 
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7.  Waters  and  Water  Courses— Appbopbia- 
TiON  OP  Water— Benkficial  Use. 

Where  plaintiffs  claimed  that  S.  had  ap- 
propriated the  water  of  a  spring  and  had  deeded 
the  same  to  them  and  sought  an  injunction 
perpetually  enjoining  defendant  from  interfer- 
ing therewith,  plaintiffs'  right  to  the  water  was 
limited  to  the  amount  beneficially  appropriated, 
so  that  the  jury  having  found  that  S.  appropri- 
ated 20  gallons  a  day,  plaintilfs  were  only  en- 
titled to  that  amount  and  could  not  restrain 
defendant's  use  of  the  excess. 

Appeal  from  District  Court,  Storey  County. 

Suit  by  T.  Berry  and  others  against  tlie 
Equitable  Gold  Mining  Company.  From  a 
judgment  in  favor  of  complainants  and  from 
an  order  ovemiiing  defendant's  motion  to 
set  it  aside,  it  appeals.  On  motion  to  dis- 
miss appeal.  Denied.  Judgment  set  aside. 
Case  remanded. 

O.  E.  Made,  for  appellant  F.  M.  Huf- 
faker,  for  respondents. 

TALBOT,  C.  J.  The  plaintiffs  brought 
this  action  by  a  complaint,  alleging  that  the 
water  of  a  spring  bad  been  appropriated  by 
Jaclc  Sbepard  and  by  him  deeded  to  tbem, 
and  demanded  an  Injunction  perpetually  en- 
Joining  the  defendant  from  interfering  there- 
with. The  case  was  tried  by  a  jury,  which 
brought  in  a  verdict  "in  favor  of  the  plain- 
tiffs," and  found  special  issues,  and  among 
these  that  Sbepard  had  appropriated  20  gal- 
lons per  day  of  the  water.  At  the  time  of 
returning  the  general  verdict  the  Jury  had 
omitted  to  find  upon  the  special  issues  which 
had  been  submitted  to  them,  and  the  court 
had  them  retire  and  find  upon  these  special 
issues.  The  next  day  the  clerk  entered  a 
judgment,  reciting  and  premised  upon  the 
general  verdict  in  favor  of  the  plaintiffs  for 
the  water,  and  directing  that  the  defendant 
be  perpetually  enjoined  from  interfering  with 
It  In  reference  to  this  entry  it  is  stated  in 
the  record  that  "the  county  clerk,  of  his  own 
motion,  without  any  order  from  the  court, 
without  any  findings  from  the  court,  without 
any  order  of  the  court  adopting  said  findings 
of  the  Jury,  entered  Judgment  Many  months 
later  the  defendant  moved  to  set  aside  this 
judgment.  The  court  denied  the  motion,  and 
directed  the  entry  nunc  pro  ttmc  of  an  order 
for  Judgment  in  accordance  with  the  verdict 
The  facts  are  more  particularly  stated  in  the 
decision  on  the  proceedings  in  mandamus  to 
require  the  settlement  of  the  statement  on 
appeal.  State  v.  District  Judge  (Xev.)  88 
Pac.  333. 

The  notice  and  undertaking  on  appeal 
state  that  this  appeal  la  from  the  judgment 
and  from  the  order  of  the  district  court  over- 
ruling defendant's  motion  to  set  it  aside. 
Resjwndeuts  moved  to  dismiss  the  appeal  up- 
on the  ground  that  no  statement  bad  been 
settled.  There  are  two  volumes,  duplicates, 
entitled  "Statement  on  Api)eai,"  both  indors- 
ed as  filed  September  8,  1906,  by,  and  shown 
to  be  In  the  handwriting  of  the  clerk  of  the 
uistrlct  court    These  appear  to  be  identically 


the  same  excepting  that  one  is  indorsed 
"copy,"  and  the  motion  to  dismiss  is  upon 
the  ground  that  this.  Instead  of  the  original, 
Is  the  one  that  has  been  settled  by  the  dis- 
trict judge.  On  the  bearing  in  this  court 
we  directed  that  the  latter  might  be  filed, 
or  that  the  other  copy  could  be  indorsed  by 
the  district  Judge  and  filed.  The  volumes  be- 
ing the  same,  and  both  equally  showing  the 
proceedings  in  the  trial  court,  the  fact  that 
the  certification  of  settlement  was  attached 
to  the  one  marked  "copy"  after  this  court 
had  directed  that  the  statement  be  settled  we 
think  Is  Immaterial  and  should  not  deprive 
the  appellants  of  the  right  of  appeal  or  of 
presenting  their  case.  As  the  one  marked 
"copy"  bears  the  filing  and  signature  of  the 
clerk  and  the  certificate  and  signature  of 
the  Judge,  it  may  be  considered  as  the  orig- 
inal and  the  indorsement  of  the  word  "copy" 
as  a  misnomer. 

Respondents  made  a  second  motion  to  dis- 
miss the  appeal  upon  other  grounds,  part 
of  which  had  tteeu  determined  in  the  man- 
damus proceedings,  but  this  motion,  under 
the  court  rule,  comes  too  late,  and  the  right 
to  make  the  same  is  waived  because  it  was 
not  made  before  the  day  of  the  bearing  nor 
until  after  respondents  bad  filed  their  brief. 

It  Is  said  that  no  question  regarding  the 
sufficiency  of  the  order  of  the  district  Judge 
directing  that  judgment  be  entered  In  accord- 
ance with  the  verdict  can  be  considered,  be- 
cause no  exception  was  taken  to  the  order  at 
the  time  it  was  made  upon  the  rendition  of 
the  verdict  It  is  true  that  no  exception 
was  so  taken,  because  the  order  was  not  then 
beard  by  counsel  or  the  clerk ;  but  w'hen  the 
nunc  pro  tunc  order  was  made,  and  as  soon 
as  counsel  was  aware  of  the  direction  that 
judgment  be  entered,  exception  was  taken, 
and  due  specification  of  error  and  the  pro- 
ceedings of  the  court  ate  contained  in  the 
record. 

It  Is  also  claimed  that  any  defect  in  the 
Judgment  cannot  be  considered  for  the  reason 
that  by  omission  of  the  summons  there  is 
no  Judgment  roll  before  this  court  Aithougli 
the  statute  directs  the  clerk  to  include  the 
summons  as  part  of  the  Judgment  roll,  it  is 
not  necessary  that  there  should  be  one  In  all 
cases.  The  object  and  purpose  of  the  sum- 
mons is  to  bring  defendants  into  court,  and 
the  practice  act  provides  that  they  may  appear 
without  summons,  and  if  tbey  so  appear  no 
reason  exists  why  they  may  not  have  their 
cases  reviewed  on  appeal  In  the  same  manner 
as  in  others  where  there  may  be  a  summons 
In  the  case.  In  fact  the  summons  is  Imper- 
ative only  in  default  cases  in  which  no  appeal 
lies.  Here  we  have  before  us  ail  the  papers 
directed  to  be  placed  in  the  judgment  roll 
excepting  the  summons,  which  is  not  essen- 
tial, as  the  defendant  was  in  court  and  the 
Judgment  itself  is  sufliclent  without  reference 
to  any  other  paper  to  Indicate  Its  Invalidity. 
It  shows  tbat  it  was  entered  by  the  clerk 
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upon  the  verdict,  and  that  It  attempted  to 
grant  relief  by  perpetual  injuuctlou,  which  un- 
der the  statute  be  was  not  authorized  to 
give.  It  Is  not  signed  by  the  judge,  and  con- 
tains no  reference  to  any  order  of  the  court. 
If  the  order  entered  nunc  pro  tunc  be  con- 
sidered, It  directs  the  entry  of  the  Judgment 
In  accordance  with  the  verdict,  without  speci- 
fying the  general  or  special  verdict. 

For  respondents  It  is  argued  that  they  bad 
a  constltutioaal  right  to  a  jury,  and  were  en- 
titled  to  the  result  of  the  verdict  and  to  bare 
a  judgment  entered  upon  It  by  the  clerk.  If 
this  were  true,  and  the  case  were  not  one  In 
equity  (Duffy  v,  Moran,  12  Nev.  97),  still  nei- 
ther the  verdict  nor  the  order  of  the  judge 
directs  the  entry  of  the  decree  for  perpetual 
Injunction  which  was  made  by  the  clerk. 
Consequently,  and  too  clearly  for  argumeut, 
this  Judgment  shows  upon  its  face  that  it  Is 
void  and  cannot  be  sustained  upon  any  legal 
principle,  because  it  was  entered  by  the  clerk, 
a  ministerial  officer  who  could  not  act  Judi- 
cially in  this  regard  and  who  was  not  directed 
to  enter  such  decree  by  any  order  of  the 
court,  and  was  not,  and  could  not  have  been, 
authorized  to  enter  it  by  the  verdict  of  the 
Jury.  On  a  motion  for  that  purpose  the 
court  conld  have  set  aside  this  decree  as  hav- 
ing been  inadvertently  entered  by  the  clerk 
and  unauthorized,  and  the  appeal  Is  properly 
fr4»n  his  order  In  that  regard  and  from  the 
Judgment  as  presented  with  the  papers  essen- 
tial to  be  brought  here  In  the  Judgment  roll. 

As  the  plaintiffs  base  their  claim  upon  an 
appropriation  alleged  to  have  been  made  by 
Shepard,  they  are  limited  to  the  amount 
which  was  beneficially  used  by  him.  The  Ju- 
ry found  that  this  was  10  gallons  for  mining 
and  10  gallons  for  domestic  purpof9es  each 
day.  Where  there  is  a  general  and  a  si)eclal 
verdict,  if  either  has  any  force,  the  latter 
controls.  If  the  Jury  desired  to  give  the 
plaintiffs  all  the  water  flowing  from  the 
spring  or  more  than  20  gallons  per  day  be- 
cause they  found  that  their  grantor  Shepard 
had  used  that  quantity,  nevertheless  the  law 
would  limit  the  right  to  the  amount  bene- 
ficially appropriated.  By  directing  Judgment 
In  accordance  with  the  verdict,  it  may  be  as- 
sumed that  the  district  court  approved  of  the 
finding  of  the  Jury  and  found  In  favor  of  an 
appropriation  by  Shepard  to  the  extent  of  at 
least  20  gallons  per  day.  The  defendant 
complains  because  the  decree  was  not  modi- 
fied so  as  to  allow  the  plaintiffs  this  quantity. 
The  judgment  being  void  because  its  nature 
was  such  that  Its  entry  was  unauthorized 
by  the  clerk,  the  condition  of  the  case  la 
not  so  materially  different  than  it  would  be 
If  no  decree  bad  been  entered.  At  least, 
with  the  consent  of  the  parties,  the  findings 
may  be  considered  a  correct  determination 
of  the  facts  and  as  warranting  the  entry 
of  a  proper  decree  upon  thorn  by  the  district 
court,  even  if  the  Judge  who  tried  the  case 


has  been  succeeded  in  office.    Jerrett  v.  Ma- 
han,  20  Nev.  90,  17  Pac.  12. 

Respondents'  motions  to  dismiss  the  appeal 
are  denied,  the  Judgment  is  set  aside,  and, 
If  within  20  days  after  filing  of  the  remitti- 
tur the  plaintiffs  file  their  written  consent 
that  Judgment  be  entered  in  favor  of  them 
for  the  use  of  20  gallons  per  day  of  the  wa- 
ter of  the  spring  In  controversy  and  for  costs 
of  suit  and  for  a  perpetual  injunction  re- 
straining defendant  and  its  agents  and  em- 
ployes from  Interfering  with  the  free  use 
by  the  plaintiffs  of  that  quantity  of  the  water 
per  day,  a  decree  will  be  so  entered  by  the 
district  court,  but  otherwise  a  new  trial  will 
be  had. 

NOItOROSS  and  SWEENEY,  JJ.,  concur. 


(71  Kan.  4M) 
BARNETT  v.  SCHAD. 
(Supreme  Court  of  Kansas.    Jan.  Term,  1906.) 
Petition  for  rehearing.    Denied. 
For  former  opinion,  see  85  Pac.  411. 

SMITH,  J.  All  the  questions  raised  by 
the  defendant  in  error  in  his  petition  for  a 
rehearing  were  considered  and  determined 
adversely  to  him  before  the  decision  was 
banded  down.  It  may  be  well,  however,  to 
state  more  clearly  the  ground  upon  which 
the  first  paragraph  oi  the  syllabus  Is  based, 
as  it  seems  to  be  misapprehended. 

It  Is  conceded  that  a  district  judge  should 
make  no  order  allowing  an  Injunction  until  a 
suit  for  an  injunction  has  been  commenced 
in  his  court.  A  suit  is  commenced  by  filing 
a  petition  and  causing  a  summons  to  l>e  is- 
sued thereon  (Code,  S  57;  Gen,  St.  1901,  S 
4487),  and,  when  an  injunction  is  allowed  at 
the  commencement  of  the  suit,  the  clerk 
should  indorse  upon  the  summons  "injunc- 
tion allowed"  (Code,  {  243;  Gen.  St.  1801, 
f  4090).  Thus  it  appears  the  summons  should 
Issue  before  the  making  of  the  order,  and 
the  order  should  be  made  before  the  issu- 
ance of  the  summons.  The  difficulty  is  usu- 
ally overcome  by  first  filing  the  petition,  then 
procuring  the  order,  and  then  procuring  the 
Issuance  of  summons  with  the  Indorsement. 
This  solution,  however,  is  more  apparent 
than  real. 

The  contention  that  there  was  a  defect  of 
parties  defendant  In  failing  to  Join  the  Judg- 
ment creditor  with  the  sheriff  was  not  over- 
looked, although  not  mentioned  in  the  de- 
cision. The  Judgment  creditor  was  a  prop- 
er party,  but  was  not  a  necessary  party.  He 
could  make  any  defense  he  had  through  his 
agent,  the  sheriff,  or,  If  he  had  desired,  he 
conld  have  asked,  by  motion,  to  be  made  a 
party,  and  such  application.  In  the  discretion 
of  the  court,  could  have  been  allowed.  The 
sheriff,  however,  could  have  made  any  de- 
fense which  he  and  the  creditor,  jointly  or 
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wverally,  could  have  made.  Hence  the  cred- 
Jtor  was  not  a  necessary  party.  Taylor  v. 
Hoslck,  Adm'r,  etc,  13  Kan.  618,  526. 

The  petition  for  a  rehearing  Is  denied.   All 
the  Justices  concurring. 


(El  Or.  4E7) 

8ANB0RK  T.  FITZPATRICK  et  al. 
(Supreme  Court  of  Oregon.    Sept.  3,  1907.) 

1.  APPKAI/— BOHD  —  JUBTIWOATION     OF     SUBK- 
XIK8. 

Where  an  appeal  bond  was  conditioned  that 
appellants  and  their  sureties  would  pay  all 
damages,  costs,  and  disbursements  that  might 
be  awarded  against  them  on  appeal,  it  was  suf- 
ficient and  not  defective,  as  limiting  the  lia- 
bility to  $500,  because  the  sureties  only  quali- 
fied in  that  sum. 

2.  Sajtb— Repost    o»    Bvidenob— Rkpobtkb'b 

OSBTinCATB. 

Where  the  evidence  was  taken  in  short- 
band  by  an  official  reporter,  whose  duty  it  was 
to  report  the  entire  proceedings,  a  certificate 
to  the  reporter's  transcript  that  it  was  a  full, 
true,  and  correct  transcript  of  the  shorthand 
notes  taken  at  the  trial  and  o(  the  whole  thereof 
shonid  be  construed  as  certifying  that  it  includ- 
ed the  entire  proceedings  had  at  the  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  S,  Appeal  and  Error,  H  269S,  2699.] 
&  Same— RicoBD— iDBNTmcATioN   by  Judge. 

B.  &  C.  Comp,  I  827,  provides  that  in  suits 
In  equity  which  have  gone  to  a  decree  the  trial 
judge  shall  identify  the  testimony  and  exhibits 
within  10  days  thereafter,  and  tnat,  where  th? 
evidence  is  taken  by  a  stenographer,  he  shall 
extend  the  same  and  certify  to  its  correctness, 
and  that  all  documentary  evidence  shall  be  pre- 
served and  incorporated  in  the  report  of  the 
evidence  by  the  referee.  Held,  that  the  evidence 
is  only  required  to  be  identified  by  the  judee 
when  the  case  is  tried  before  a  referee,  and, 
on  a  trial  before  the  court,  the  transcript  of 
the  evidence  is  to  be  certified  by  the  stenog- 
raphei. 
4.  Saio— CnrmoATioir  ov  Ezribits. 

B.  &  C.  Comp.  I  827,  requires  the  testi- 
mony to  be  certified  by  the  official  stenographer 
where  the  case  is  tried  before  the  judge  and  a 
stenographer,  and  B.  ft  O.  Comp.  |  563,  and 
Supreme  Goort  Rul*  1  (91  Pac  viO,  declare  that, 
when  an  appeal  Is  from  a  decree,  the  clerk 
shall  attach  together  the  testimonv,  depositions, 
and  other  papers  on  file  in  his  office  containing 
the  evidence  offered  at  the  trial,  and  deliver  the 
same  to  appellant,  takinp;  his  receipt  therefor  in 
duplicate,  which  depositions,  exhibits,  and  other 
papers  may  be  certified  by  the  clerk.  Held 
that,  where  the  case  is  tried  before  the  trial 
Judge  and  an  official  stenographer,  the  exhibits 
may  be  properly  certified  by  the  clerk  without 
a  certificate  from  the  trial  judge  or  the  re- 
porter. 

[Ed.  Mote. — For  cases  in  point,  see  Cent.  Dig. 
ToL  3,  Appeal  and  Error,  I  2714.] 

&  Samb— FOBM  ov  Rrcobd. 

B.  &  C.  Comp.  t  553  (Supreme  Coart  Rule 
1  [37  Pac.  v]),  providing  that,  where  an  appeal 
is  taken  from  a  decree,  the  clerk  shall  attach 
together  the  testimony,  depositions,  and  other 
papers  on  file  in  his  office  containing  the  evi- 
dence, etc.,  in  so  far  as  it  requires  the  evi- 
dence and  exhibits  to  be  bound  in  a  single 
volume,  is  directory  only,  so  that  it  is  not  a 
fatal  defect  that  the  pleadings,  exhibits,  and 
evidence  are  bound  in  separate  volumes  held 
together  by  rubber  bands. 
6.  Same— Filing  Exhibits. 

It  was  no  objection  to  the  sufficiency  of  an 
appeal  rpcord  thnt  the  exhibits  which  were 
properly  identified  by  the  stenographer  as  they 


were  introduced  In  evidence  were  not  filed  with 
the  clerk  of  the  trial  court. 

[Ed.  Note.— For  cases  in  point,  see  C!ent.  Dif . 
Tol.  3,  Appeal  and  Error,  i  2318.] 

Appeal  from  Circuit  Court,  Clatsop  (boun- 
ty; Thomas  A  McBride,  Judge. 

Action  by  George  W.  Sanborn  against 
Nora  Fltzpatrlck  and  others.  From  a  judg- 
ment in  faTor  of  plaintiff,  defendants  appeal. 
On  motion  to  dismiss  the  appeal  and  to 
strike  from  the  files  the  evidence  taken  in 
the  trial  court  and  exhibits.    Denied. 

This  Is  a  motion  to  dismiss  the  appeal, 
accompanied,  in  the  same  instrument,  with 
a  motion  to  strike  from  the  files  all  of  what 
PTU*ports  to  be  the  evidence  taken  in  the  court 
below,  including  the  exhibits.  The  motion 
to  strike  is  urged  on  the  ground  that  (1)  it 
does  not  appear  that  any  of  the  exhibits 
were  received  in  evidence,  nor  the  documents 
purporting  to  be  the  exhibits  are  all  the  ex- 
hibits Introduced  bi  evidence  at  the  trial; 
(2)  that  the  exhibits  are  not  attached  to,  nor 
form  any  part  of  the  testimony;  (3)  that 
they  are  not  properly  identified;  (4)  that  the 
exhibits  were  not  filed  in  the  oflSce  of  the 
clerk  of  the  county  where  the  cause  was 
tried;  (5)  that  the  volume  purporting  to  con- 
tain a  transcript  of  the  shorthand  reporter's 
notes  of  the  proceedings  is  not  properly  cer- 
tified, in  that  it  does  not  appear  from  the  ceiv 
tiflcate  of  the  official  reporter  that  the  tran- 
script certified  to  contains  ail  the  testimony, 
evidence,  and  proceedings  had  at  the  trial; 
and  (6)  that  all  the  exhibits  and  documents 
are  not  attached  to  nor  made  a  part  thereof. 
The  certificate  to  the  testimony  filed  is  as 
follows:  "State  of  Oregon,  County  of  Clat- 
sop— ss.:  I,  Charles  E.  Runyon,  official  re- 
porter of  the  Fifth  Judicial  District  of  the 
State  of  Oregon,  do  hereby  certify,  that  the 
above  and  foregoing  is  a  full,  true  and  cor- 
rect transcript  of  my  short  hand  notes  taken 
at  the  trial  of  the  above-entitled  canse,  and 
of  the  whole  thereof.  Witness  my  hand  this 
29th  day  of  January,  1907.  ChasL  B.  Run- 
yon." The  exhibits  are  bound  In  a  separate 
Tolnme,  and  haye  affixed  thereto  the  follow- 
ing certificate:  "State  of  Oregon,  County  of 
Clatsop — ss.:  I,  J.  C.  Clinton,  county  clerk 
in  and  for  said  county  and  state,  and  clerk 
of  the  circuit  court  in  and  for  said  county, 
hereby  certify  that  the  hereto  attached  Eic- 
hlbits  marked  'Plaintiff's  Exhibits  A  B,  O, 
D,  E,  F,  O,  H,  I,  J,  K,  L,  M,  and  Defendants 
Exhibits  A.  B,  a  D.  B.  F,  O,  H,  I,  K,  Ij, 
M,  N,  P,'  are  the  original  exhibits  offered  on 
the  trial  of  the  case  of  George  W.  Sanborn, 
Plaintiff,  vs.  Nora  Fitzpatrick.  B.  M.  Linden 
and  Robert  J.  Linden,  Defendants,  in  the 
above-entitled  court  In  testimony  whereof 
I  have  hereunto  set  my  hand  seal  of  said 
circuit  court  this  31st  day  of  May,  A.  D. 
1907.  J.  C.  Clinton,  Clerk  of  Circuit  Court 
[Official  Seal.]"  The  motion  to  dismiss  alleges 
that  the  undertaking  on  appeal  limits  the 
liability  therein  to  $500.  for  which  reason 
•  disuiaaal  of  the  appeal  is  demanded. 
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B.  B.  l^atKm,  for  appellasta.  0.  a  Fnl- 
toi,  for  respondent 

KINO,  a  (after  statinc  the  facts).  The 
first  point  demanding  attention  Is  tbe  soffl- 
ciency  of  the  undertaking  on  appeal,  to 
which  It  is  urged  by  plaintiff  that  the  lia- 
bility thereon  is  limited  to  $500.  If  limited. 
It  Is  settled  that  the  undertaking  is  insnffl- 
dent  State  t.  McKimnore,  8  Or.  207.  But 
an  examination  of  the  undertaking  before 
us  falls  to  disclose  any  language  therein 
limiting  the  liability  of  either  defendants  or 
their  sureties.  Its  provisions  follow  the 
wording  of  tbe  statute,  to  the  effect  that  ap- 
pellants and  their  sureties  will  pay  all  dam- 
ages, costs,  and  dlebursements  that  may  be 
awarded  against  them  on  appeal.  True,  the 
sureties  only  qualify  In  tbe  sum  of  $500,  but 
this  can  in  no  way  be  construed  as  limiting 
their  Uabllity.  Wolfer  t.  Horst  (decided 
August  6,  1907),  01  Pac.  868.  The  grounds 
stated  in  tbe  motion  to  dismiss  are  therefore 
untenable. 

It  Is  next  orged  that  the  exhibits  and  tran- 
script of  tbe  offlclal  reporter's  notes  should 
be  stricken  from  tbe  flies,  on  account  of  the 
Irregularities  suggested  In  the  motion.  The 
certificate  of  the  official  reporter  states  that 
the  transcript  Is  a  true  and  correct  copy  of 
his  shorthand  notes  taken  at  the  trial,  and 
of  the  whole  thereof.  It  will  be  presumed 
that  where  the  court  appoints  an  offlclal  re- 
porter, and  he  enters  upon  the  duties  of  his 
office,  he  reports  the  entire  proceedings ;  and 
we  think  It  clear  from  the  language  naed  la 
tbe  certificate  to  the  transcript  of  his  notes 
that  be  Intended  thereby  to  state  that  it  In- 
cludes the  entire  proceedings  had  at  the  trial. 
Each  exhibit  Is  referred  to  in  the  evid«ice  re> 
ported,  designated  by  a  letter  as  introduced, 
and  the  exhibits  accompanying  the  tran- 
script of  the  pleadings  and  evidence  are 
marked  in  the  order  Indicated  in  the  testi- 
mony, with  tbe  reporter's  name  subscribed 
thereto,  together  with  the  certificate  of  the 
clerk  attached,  properly  identifying  each  ex- 
hibit Section  827,  B.  A  O.  Comp.,  provides 
tibat  In  snits  in  eqiilty,  where  it  has  gone  to 
a  decree,  the  trial  Judge  shall  Identify  ths 
testimony  and  ecctaibits  within  10  days  there- 
after. This  section  also  provides  that  where 
the  evidence  is  taken  by  a  stenograidier,  he 
shall  extend  the  same  and  owtlfy  to  its  be- 
ing a  correct  transcript  thereof,  and  that  all 
documentary  evidence  shall  be  preserved  and 
Incorporated  in  the  report  of  the  evidence  by 
the  referee.  It  has  been  settled  by  the  de- 
cisions of  this  court  that  the  Identification  re- 
quired of  the  trial  judge  applies  only  where 
the  cause  is  tried  before  a  referee,  and  not  in 
presence  of  the  court  (Tallmadge  v.  Hooper, 
37  Or.  503.  Gl  Pac.  349,  1127;  Hume  v.  Burns 
[Or.]  83  Pac.  391);  but  where  the  canse  is 
tried  before  the  trial  Judge,  the  stenographer. 
If  one  is  appointed  by  tbe  court,  shall  certi- 
fy to  -he  testimony.  B.  &  C.  Comp.  {  553, 
as  well  as  rule  1  of  this  court  (91  Pac.  vli), 


provides,  In  effect,  that,  when  the  appeal  I» 
from  a  decree,  the  clerk  shall  attach  together 
the  testimony,  depositions,  and  other  papers 
on  file  in  his  office  containing  the  evidence 
offered  at  the  trial,  and  deliver  the  same  to 
the  appellant,  taking  his  receipt  therefor  In 
duplicate,  which  depositions,  exhibits,  and 
other  papers,  under  rule  I  of  this  court,  may 
be  certified  to  by  the  clerk.  It  follows  that 
the  certificate  of  the  trial  Judge  or  reporter 
Is  not  required  to  be  affixed  to  tbe  exhibits 
filed  with  the  transcript  unless  the  cause  Is 
tried  before  a  referee  in  the  absence  of  the 
court,  in  which  event  the  Identification  by 
the  trial  Judge  is  necessary  (Tallmadge  v. 
Hooper,  supra),  while.  If  tried  before  the 
court,  the  stenographer's  certificate  is  re- 
quired to  the  transcript  of  his  notes,  and  the 
exhibits  must  be  identified  by  the  clerk,  as 
indicated. 

It  is  also  urged  that  the  testimony  and 
exhibits  should  be  striken  from  the  files  be- 
cause not  attached  together  In  one  volume, 
▲  strict  construction  of  the  language  of  the 
statute  would  Indicate  that  this  should  be 
done.  However,  the  manner  of  fastening 
them  together  Is  not  stated.  In  the  case  be- 
fore -OB  the  testimony  is  bound  in  book  form 
and  in  a  separate  volume,  the  exhibits  In  an- 
other volume,  the  transcript  of  pleadings  and 
other  papers  in  another,  and  the  three  vol* 
nmes  held  together  by  being  inclosed  in  large 
rubber  bands.  In  fact  this  is  the  most  con- 
venient and  practical  manner  In  which  It 
could  have  been  done.  That  the  law  in  this . 
respect  Is  directory,  and  not  mandatory.  Is 
evidmt  It  is  well  known  that  in  many  equi- 
ty suits  boxes,  and  even  trunks,  have  been 
found  necessary  to  bring  here  the  voluminous^ 
and  almost  endless  number  of  exhibits,  con- 
taining, In  many  instances,  portions  of  ma- 
diinery,  firearms,  etc.,  which  would  make 
the  attaching  of  ail  togethor.  In  tbe  manner 
indicated  by  a  technical  oonstmctlon  of  the 
statnte,  an  impossibility.  The  law  does  not 
intend  either  the  impossible  or  impracticable^ 
and,  where  the  language  of  the  statute  would 
so  Indicate,  it  should  be  held  directory,  and 
not  mandatory.  In  the  majority  of  cases  the 
plan  indicated  by  the  statute  is  more  con- 
venient; and.  In  fact  the  practice  adopted  Is 
some  districts  of  copying  ail  of  the  exhibits 
into  the  testimony  where  offered  is  safest, 
and,  to  say  the  least  most  practicable  and 
convenient  for  counsel  as  well  as  for  the 
court  hut  such  cannot  always  be  done.  It  is 
clear,  therefore,  that  some  latitude  must  be< 
allowed  in  such  cases,  and  that  the  statute, 
on  questions  of  this  character,  should  not 
be  strictly  construed,  where  it  does  not  ai^ 
pear  that  any  one  has  been  prejudiced  by 
the  acts  complained  of. 

Again.  It  is  insisted  that  the  exhibits 
should  be  stricken  from  the  record,  because 
not  filed  with  the  clerk  of  the  court  below. 
We  find  no  provision  in  the  statute  or  rules 
requiring  the  exhibits  to  be  thus  filed.  Tbe 
official  reporter,  for  the  purposes  ol  the  par- 
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tlciUar  case  in  which  he  Is  appointed  by  the 
court  to  act.  Is  as  much  an  officer  of  the 
court  as  the  clerk,  and  his  duties  In  reference 
to  the  documents  and  evidence  Introduced 
are  similar  In  eftect  and  of  equal  importance 
(Tallmadge  t.  Hooper,  supra),  and  the  sten- 
ographer in  this  case  having  marked  each 
exhibit  as  filed,  and  having  designated  each 
by  letters  thereon  with  corresponding  charac- 
ters in  the  testimony,  thereby  making  them 
easy  of  Identification,  this  is  sufficient 

The  motion  to  dismiss  and  to  strike  should 
be  denied. 


(50  Or.  169) 

HILDEBRAND  T.  UNITED  ARTISANS. 
(Supreme    Court    of    Oregon.    Sept.    3,    1907.) 

1.  Insurance— Lite    Insurance — Suiojdk  — 
BnaoEN  or  Fboof. 

The  burden  of  proving  the  defense  of  ani- 
cide  in  an  action  on  a  mutual  benefit  certificate 
is  on   the   defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
fol.  28,  Insurance,  U  1653,  1999.]. 

2.  Samb— Proof  of  Death— Officers  of  8o- 
ciett— aoents  of  insurer. 

Where  the  by-laws  of  a  mutual  benefit 
society  provided  that  on  a  member's  death  the 
officers  of  the  local  society  to  which  lie  l>elonged 
should  furnish  full  proof  of  death  on  printed 
blanks  prepared  for  that  purpose  and  give  their 
opinion  of  the  validity  of  the  beneficiary's  claim, 
such  local  officers  must  be  considered  the  agents 
of  the  general  society. 
8.  Evidence— Aduissionb  of  Aoent. 

Where  local  officers  of  a  mutual  benefit 
society  were  required  to  furnish  proofs  of  death 
on  the  decease  of  a  memlier  of  such  local  socie- 
ty, the  statements  and  admissions  of  such  offi- 
cers made  against  the  interests  of  the  general 
society  are  competent  evidence  against  it  in 
an  action  on  the  oenefit  certificate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  SS  887-892.] 

4.  Insurance— Mutual  Benefit  Societies— 
Proof  of  Death- Question  for  Jurt. 
In  an  action  on  a  mutiul  benefit  certifi- 
cate, evidence  held  to  require  submission  to  the 
jury  of  the  question  whether  proof  of  death  was 
submitted  by  plaintiff  or  was  furnished  by  the 
secretary  of  the  local  order  in  accordance  with 
its  by-laws. 

&  Witnesses  —  Cross -RsAinNATion—lDKn- 
tification  of  Papers. 

Where,  In  an  action  on  a  benefit  certificate, 
a  witness  on  direct  examination  was  asked  to 
identify  a  lettw  received  from  defendant's  su- 
preme secretary,  referring  to  certain  proof  pa- 
pers, anl^  was  also  questioned  as  to  what  proof 
papers  the  letter  referred  to,  defendant  was  en- 
titled as  part  of  the  witness'  cross-examination 
to  have  the  proof  papers  identified  by  the  wit- 
ness and  to  mark  them  for  subsequent  refer- 
ence. 

0.  APPEAIr-RTTLINaB     OR     BVIDENCB— PREJU- 
DICE. 

Where,  in  an  action  on  a  benefit  certificate, 
•11  tlie  proof  papers  relating  to  the  controversy 
were  subsequently  admitted  as  part  of  the  de- 
fense, including  the  report  of  a  coroner's  in- 
quest finding  that  insured  committed  suicide, 
aa  defendant  contended,  defendant  was  not 
prejudiced  by  the  court's  refusal  to  permit  de- 
fendant to  introduce  such  proof  papers,  with  the 
report  of  the  inquest  attached,  as  a  part  of  the 
cross-examination  of  one  of  plaintiff's  witnesses. 
fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8.  Appeal  and  Error,  |  4200.] 


7.  Insurance  —  Benefit    Certificate  —  Ac- 
tion— Evidence. 

Where  the  local  secretary  of  a  mutual  ben- 
efit society,  in  accordance  with  its  by-iaws,  sent 
proofs  of  insured's  death  to  the  supreme  secre- 
tary,  it  was  immaterial  that  she  procured  the 
services  of  an  attorney,  who  was  a  member  of 
the  order,  and  who  subsequently  became  tlie  at- 
torney for  the  tieneficiary  in  an  action  on  the 
certificate  to  assist  her  in  submitting  such 
proofs. 

8.  Witnesses— Govfetbhot—Knowuioob. 

Where  the  local  secretary  of  a  mutual  ben- 
efit society,  in  making  out  proofs  of  death  of  a 
member,  procured  the  assistance  of  an  attorney, 
who  was  also  a  member  of  the  order,  and  who 
subsequently  became  the  attorney  of  the  bene- 
ficiary in  an  action  on  the  lienefit  certificate, 
the  secretary  was  competent  to  testify  wheth- 
er she  procured  such  attorney's  aid  as  a  brothei 
member  of  the  order  or  as  an  attorney, 

[EM.  Note.— For  cases  hi  point,  see  Cent.  Dig. 
▼Ol.  20,  Evidence,  I  2175.] 

9.  Triai.— Objections  to  Bvidbhob— Effect. 

Aa  objection  to  the  relevancy,  competency, 
and  materiality  of  the  subject-matter  of  a  ques- 
tion waives  any  defects  in  its  form. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {  216.) 

10.  Evidence  —  Experts  —  Htpothktioai. 
Question— Rblbvanot. 

Where,  in  an  action  on  a  benefit  certifi- 
cate, it  appeared  that  deceased  had  been  shot 
through  the  temple,  and  defendant  claimed  he 
had  committed  suicide,  a  hypothetical  question 
asked  of  physicians,  calling  for  tlieir  opinion 
as  to  rigor  mortis  setting  in  at  once  in  the  cass 
of  a  person  dying  almost  immediately  from  the 
effects  cf  a  pistol  ball  entering  the  head  through 
the  right  temple,  was  relevant  and  material. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  H  123-187,  424.} 

11.  BTIDENOB— COKPETENOT   OF    BXPEH. 

A  physician  testifying  as  an  expert  mnst 
first  be  shown  to  be  qualified  either  oy  actual 
experience  in  similar  cases  to  the  one  put  to 
him  or  by  such  careful  and  deliberate  study  •■ 
enables  him  to  form  a  definite  opinion  of  his 
own  with  reference  to  the  matter  under  consid- 
eration. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {  2345.] 

12.  Trial — Objections  to  Evidence. 

An  objection  to  a  question  asked  of  an  ex^ 
pert  on  the  ground  that  he  was  not  qualified  t» 
testify  did  not  include  an  objection  that  the 
proper  hypothesis  had  not  been  given. 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; L.  T.  Harris,  Judge. 

Action  by  Robert  Hildebrand,  by  8.  J.  Cul- 
ver, as  guardian,  against  the  United  Artisans. 
From  a  Judgment  for  plaintifT,  defendant  ap- 
peals.   Afilrmed. 

This  is  an  action  by  Robert  Hildebrand  by 
his  guardian,  S.  L,  Culver,  against  the  United 
Artisans  to  recover  $1,900,  with  interest,  up- 
on a  certificate  Issued  to  W.  C.  Hildebrand, 
the  father  of  plaintiff,  as  a  member  of  the 
order,  by  which  It  was  agreed  to  pay  the 
amount  demanded  In  event  of  his  death. 
Plaintiff's  father  was  found  dead  In  his 
room  In  Reno,  Nev.,  November  18,  1903,  with 
a  pistol  clasped  in  his  right  hand,  a  bullet 
having  entered  bis  right  temple.  No  one  was 
present  nor  knew  of  the  Incident  until  some 
hours  after  Its  occurrence.  The  cause  of  the 
death  Is  unknown,  and  can  only  be  Burmised 
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frcMn  the  surrounding  ctrcniuBtances.  A  cor- 
oner's Inquest  was  bad,  the  jury  reporting 
to  the  effect  that  the  deceased  came  to  his 
death  as  a  result  of  a  gunshot  wound  inflict- 
ed by  his  own  bund.  Xo  question  wiis  raised 
by  the  pleadings  or  proof  as  to  his  good 
standing  in  the  order  at  the  time  of  his  death 
nor  as  to  the  identity  of  the  beneflc-iary. 
Two  questions  were  raised  by  the  pleadings, 
namely:  (1)  Has  the  beneficiary  submitted 
such  proof  of  death  as  will  entitle  him  to 
recorer?  (2)  Did  the  deceased  commit  sui- 
cide? The  rules  of  the  order  relative  to 
proof  of  death  of  a  member  of  the  order  ap- 
pear in  full  in  Patterson  t.  United  Artisans, 
43  Or.  334,  72  Pac.  1005.  A  trial  of  tlie  is- 
sues mentioned  was  bad  before  a  Jury,  result- 
ing in  a  verdict  for  plaintiff  for  the  sum  de- 
manded. From  the  Judgment  thereon  de- 
foidant  appeals. 

O.  P.  Ooshow,  for  appellant  J.  T.  Long 
and  A,  M.  Crawford,  for  respondent. 

KINO,  O.  (after  stating  the  facts  as  above). 
The  first  error  assigned  and  relied  upon  is 
based  upon  the  action  of  the  court  in  sustain- 
ing an  objection  to  defendant's  offer  to  intro- 
duce In  evidence,  and  have  marked  as  its  ex- 
hibit, the  proof  of  death,  as  a  part  of  the 
cross-examination  of  plaintiff's  witness  C.  L. 
McKenna.  This  witness  testified  on  direct  ex- 
amination that  on  April  12th.  and  at  ail  times 
since,  including  the  date  of  trial,  he  was  and 
Is  the  supreme  secretary  of  defendant,  and 
identified  a  letter  to  John  T.  Long,  dated 
April  10,  1904,  written  by  him  as  secretary 
of  the  Supreme  Assembly  of  United  Artisans. 
The  letter  was  received  in  evidence,  without 
objection,  the  material  portion  of  wliich 
reads:  "Your  letter  of  April  14th  Is  at  hand, 
and  In  reply  will  say  we  have  received  the 
proof  papers  in  the  case  of  W.  C.  Hlldebrand, 
Jr.,  deceased  on  January  6,  1904."  On  cross- 
examination  the  witness  was  questlone<l  as 
to  the  proof  papers  there  referred  to.  In  the 
identification  of  which  he  answered  that  he 
had  reference  to  the  proof  of  death  of  Mr. 
Hiidebrand,  stating  he  thought  It  was  sent 
by  plaintiff.  Witness  was  then  handed  a 
document  and  asked  to  state  Its  nature,  to 
which  he  replied  that  It  was  the  proof  men- 
tioned In  the  letter,  and  the  only  proof  receiv- 
ed, which  instrument  was  then  offered  In  evi- 
dence. Objection  was  made  and  sustained  to 
Its  Introduction  as  Incompetent  and  not  prop- 
er cross-examination,  as  well  as  for  the  spe- 
cial reason  that  a  part  of  the  Instnmient 
offered  purported  to  be  the  proceedings  of  the 
coroner's  inquest,  by  which  plaintiff  was  not 
bound.  Defendant's  counsel  Insist  that,  since 
the  "proof  papers"  were  mentioned  in  the  let- 
ter, he  was  entitled  not  only  to  question  the 
witness  thereon,  but  to  Introduce  them  in 
evidence,  notwithstanding  the  proof  tendered 
included  the  proceedings  had  at  the  coroner's 
Inquest.  The  record  discloses  that  the  wit- 
ness was  interrogated  on  cross-examination 


as  to  the  matters  referred  to  In  the  letter, 
and  that  no  objection  was  made  until  the 
"proof  papers"  were  offere<l  In  evidence.  The 
purpose  of  the  cross-examination,  as  well  as 
the  atteuiptetl  introduction  of  the  "proor*  In 
evidence,  appears  to  have  been  intended  for 
the  purpose  of  sustaining  the  claim  of  suicide 
affirmatively  pleaded  by  the  defense.  Where 
this  defense  is  interjKJsed  to  a  policy  of  in- 
surance, the  presumption  being  that  death 
resulted  from  natural  causes,  the  onus  is 
upon  the  defendant  to  sustain  the  allegations 
to  that  effect.  Cox  v.  Royal  Tribe,  42  Or. 
365,  71  Pac.  7S,  GO  L.  R.  A.  (520,  O.-^  Am.  St. 
Kep.  752.  Where  the  by-laws  of  a  mutual 
benefit  society  provide  that  upon  the  death 
of  a  member  the  officers  of  the  local  society 
to  which  he  belonged,  as  in  this  case,  should 
furnish  full  proof  of  death  upon  printed 
blanks  prepared  for  that  purpose,  and  g^ive 
their  opinion  as  to  tiie  validity  of  the  bene- 
ficiary's claim,  such  local  officers  must  be  con- 
sidered the  agents  of  the  general  society,  and 
their  statements  and  admissions  made  against 
the  Interests  of  the  general  organization  are 
competent  evidence  in  an  action  on  the  liene- 
flt  certificate.  Patterson  v.  United  .\rtisans, 
43  Or.  33,%  72  Pac.  1095;  Whigham  v.  Inde- 
pendent Foresters,  44  Or.  543,  75  Paa  1007. 
The  proof  in  this  Instance  was  sent  the  de- 
fendant by  Mrs.  Edith  Plank,  as  the  local 
secretary  of  the  order;  at  least  she  so  testi- 
fied, and  her  statements  to  that  effect  are  not 
contradicted  by  any  positive  testimony,  and 
if  they  had  been  contradicted  it  would  have 
been  a  question  for  the  Jury.  Evidence  was 
given  tending  to  show  that  when  the  proof 
was  made  J.  T.  Long,  although  assisting  the 
local  secretary,  was  not  acting  as  attorney 
for  the  claimant,  but  as  any  other  member  of 
the  order  might  have  done  in  the  way  of 
assisting  tlie  secretary  in  the  preparation  of 
tlie  proof  slie  was  required  under  the  rules 
to  furnish,  notwitlistandlug  he  afterwards 
became  one  of  piaintifTs  counsel  in  this  ac- 
tion, and  signed  bis  name  as  such.  It  is  only 
upon  the  assumption  that  plaintiff,  in  place 
of  the  local  secretary,  by  reason  of  Long's 
assistance,  furnished  the  proof,  that  the  pro- 
ceetllngs  of  the  coroner's  inquest  could  be 
deenjed  admissible.  There  being  some  evi- 
dence showing  that  he  was  not  acting  as  such 
attorney,  and  that  the  proof  was  furnished 
by  Mrs.  Plank,  as  secretary  of  the  local  or- 
der. It  then  became  a  question  for  the  Jury  to 
determine  wliether  the  proof  was  furnished 
by  plaintiff  or  by  defendant's  local  agent. 
The  proof  offered  on  this  point  by  defendant 
was  evidently  intended  in  support  of  Its 
claim  of  suicide,  as  alleged,  and  only  admis- 
sible for  that  purpose.  The  question  asked 
McKenna  by  plaintiff's  counsel  was  for  the 
purjwse  of  identifying  the  letter  offered  and 
received  in  evidence;  but,  since  he  was  also 
questioned  In  his  direct  examination  as  to 
what  proof  papers  the  letter  referred  to.  the 
defense  was  entitled,  as  a  part  of  Its  cross- 
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ezamlaation,  to  have  the  proof  papers  Iden- 
tified by  the  witness  and  to  mark  them  for 
subsequent  reference,  but  it  Is  very  doubtful 
whether  It  was  entitled,  on  cross-examination, 
to  have  tbem  received  In  evidence.  It  was  a 
part  of  its  defense.  Testimony  of  this  class 
Is  sometimes  admitted  by  the  court  in  the  ex- 
ercise of  Its  discretion,  in  which  event  Its 
admission  has  been  held  not  to  be  reversible 
error.  Wills  v.  Russell,  100  U.  S.  621,  25  h. 
Ed.  607.  But  It  seems  to  be  the  weil-recog- 
nlzed  rule  that,  when  a  witness  is  called  by 
one  party,  the  opposing  litigant  only  has  a 
right  to  cross-examine  upon  the  facts  to 
which  he  testified  in  chief.  In  his  direct  ex- 
amination McKenna  did  not  pretend  to  Iden- 
tify nor  to  give  the  contents  of  the  proof  pa- 
pers, but  stated  merely  what  the  letter  bad 
reference  to  In  that  respect.  If,  on  cross- 
examination,  defendant  can  be  permitted  to 
go  to  the  extent,  not  only  of  identifying  the 
instmment,  but  of  Introdndng  It  In  evidence, 
he  would  thereby  procure  the  advantage, 
under  the  pretense  of  cross-examination,  of 
malElng  him  his  witness  In  chief,  and,  at  the 
same  time,  of  depriving  plaintiff  of  any  cross- 
examination  of  the  witness  on  points  thereby 
elicited.  It  Is  manifest  that  such  practice 
should  not  be  encouraged.  Stafford  v.  Fargo, 
35  111.  481.  Even  though  defendant's  posi- 
tion on  this  point  were  tenable,  any  error 
that  may  have  been  committed  In  this  respect 
was  rendered  harmless,  as  defendant's  rights 
could  not  have  been  prejudiced  thereby.  In 
that  all  of  the  proof  papers  were  subsequent- 
ly admitted  as  a  part  of  the  defense,  tn  the 
admission  of  which  the  court  evidently  as- 
sumed that  It  was  a  matter  for  the  Jury  to 
determine  whether  the  proof  was  furnished 
by  the  plaintiff  or  by  defendant's  local  agent, 
and.  If  found  as  a  fact  to  have  been  furnish- 
ed by  plaintiff,  were  entitled  to  consider  the 
proof,  with  inquest  attached,  as  an  admission 
against  plaintiff's  interest,  tending  to  trapport 
defendant's  contention,  and  Instructed  the  ju- 
ry accordingly.  We  think,  therefore,  that  de- 
fendant cannot  avail  itself  of  the  alleged 
error  of  the  court  in  refusing  on  cross-ex- 
amination to  admit  the  "proof  papers"  in  evi- 
dence. Olive  T.  Olive,  95  N.  G.  485 ;  City  of 
Chicago  T.  Peck,  196  111.  260,  63  N.  B.  711; 
Seymore  r.  Malcolm  McD.  L.  Co.,  58  Fed. 
957,  7  C.  O.  A.  593 ;  Wills  v.  Russell,  100  U.  8. 
621,  25  li.  Ed.  607. 

It  is  next  urged  that  the  court  should  have 
sustained  the  objection  to  the  question  asked 
Mrs.  Plank,  "Was  he  [Ixtng]  assisting  you 
as  attorney  or  Just  as  a  member  of  the  or- 
der at  your  request?"  as  to  the  status  of 
which  It  is  urged  that  the  witness  was  not 
competent  to  express  an  opinion.  No  objec- 
tion was  made  to  the  question  on  the  ground 
that  it  was  calling  for  the  opinion  of  the 
witness;  but,  regardless  of  that  feature,  we 
fail  to  see  what  bearing  the  answer  could 
have  In  the  light  of  Mrs.  Plank's  testimony, 
as  it  Is  shown  that  she,  as  secretary  of  the 


order,  sent  the  proof  to  the  supreme  secre- 
tary. It  cannot  be  material,  therefore,  what 
assistance  she  may  have  procured,  wbetbor 
legal  services  or  otherwise,  as  she  was  act- 
ing as  defendant's  agent,  and  the  papers  of- 
fered In  evidence,  constituting  the  proof  re- 
ferred to,  were  received  by  the  supreme 
secretary  from  her  as  such  agent  Again, 
the  witness,  while  acting  as  such  secretary, 
and  having  procured  Ixing's  assistance  In 
filling  out  the  blanks  and  in  taking  acknowl- 
edgments as  a  notary,  was  in  position  to 
know  the  capacity  In  which  she  procured 
his  aid,  whether  as  a  brother  member  of  the 
order  or  as  an  attorney,  and  fnlly  competent 
to  testify  in  reference  thereto.  Nor  can  ther* 
be  any  question  as  to  her  right  to  state  the 
position  In  which  Long  assumed  to  act  wtien 
he  tendered  and  furnished  his  assistance. 
Ranb  v.  Otterback,  89  Va.  645,  16  8.  B.  933; 
Bender  v.  McDowell,  46  La.  Ann.  383,  15 
South.  21. 

It  is  next  insisted  that  the  court  erred  in 
permitting  the  three  physicians  called  as 
witnesses  to  give  certain  expert  testimony 
relative  to  the  effect  of  the  grunshot  wound 
In  the  temple  of  the  deceased,  a  sample  of 
the  questions  asked  being:  "Q.  Now  you 
may  state,  doctor,  from  your  experience  as 
a  physician,  and  from  observing  people  who 
were  wounded  in  that  way,  what  in  your 
opinion  would  be  the  effect  upon  the  muscles 
as  to  their  relaxing,  or  becoming  immediate- 
ly stiffened — I  think  your  medical  term  is 
rigor  mortis,  setting  in — if  a  person  dies  al- 
most Immediately  from  the  effects  of  a  pistol 
ball  entering  the  tiead  through  the  right 
temple?  "  Objections  were  made  to  this  class 
of  questions  as  being  Incompetent,  irrelevant, 
and  immaterial,  and  for  the  reason  that  the 
physicians  testifying  had  not  been  shown 
qualified  to  answer;  but  no  objection  was 
predicated  upon  the  grounds  that  the  proper 
foundation  Iiad  not  been  laid,  nor  proper  hy- 
pothesis given  therefor.  There  can  be  no 
doubt  as  to  tlie  materiality,  relevancy,  and 
competency  of  the  Inquiries,  as  the  answers 
sought  and  elicited  thereby  tend  to  rebut 
the  proof  of  suicide  offered  by  the  defense.  An 
objection  to  the  relevancy,  competency,  and 
materiality  of  the  subject-matter  of  the  ques- 
tion waives  any  defects  in  Its  form.  Enc. 
Et.  vol.  9,  pp.  100-106. 

It  Is  a  well-settled  rule  that  before  a  wit- 
ness can  be  permitted  to  give  expert  testi- 
mony It  must  not  be  in  a  subject  of  com- 
mon experience.  State  v.  Anderson,  10  Or. 
448.  The  proper  mode  of  examination  Is  by 
a  bypotbetically  stated  case  which  should 
embody  substantially  all  the  facts  relating 
to  the  subject;  and  a  physician  testifying 
as  such  e.\pert  must  first  be  shown  qualified 
to  do  so  either  by  actual  experience  In  cases 
similar  to  the  one  put  to  him  or  by  such 
careful  and  deliberate  study  as  enables  him 
to  form  a  definite  opinion  of  his  own  in  ref- 
erence to  the  m.ittpr  iindor  oonslderntlon. 
Also,  where  he  Is  called  upon  to  testify  from 


Digitized  by 


Google 


Or^ 


HILDEBRAND  ▼.  UNITED  ARTISANS. 


545 


his  own  knowledge,  It  must  appear  tbat  he 
has  trustworthy  information  and  knowledge 
of  facts  involved  and  upon  which  his  opinion 
is  to  be  founded.  Thompson  on  Trials,  { 
688;  8  Ency.  PI.  &  Fr.  745;  State  v.  Ander- 
son, 10  Or.  448 ;  State  v.  Simonls,  39  Or.  Ill, 
65  Pac.  595;  Soquest  v.  State,  72  Wis.  659, 
40  N.  W.  391.  Each  of  the  physicians  called 
as  witnesses  in  this  case  not  only  testified 
that  he  Is  a  licensed  physician  and  practi- 
tioner of  long  standing,  but  to  facts  sufficient 
to  Indicate  a  reasonable  amount  of  experi- 
ence in,  and  observation  of,  the  particular 
kind  of  gunshot  wounds  concerning  which  he 
was  examined,  from  which  It  follows  tbat 
the  objection  made  as  to  the  quaiiflcatlon  of 
the  witness  to  give  testimony  elicited  Is  un- 
tenable. It  is  extremely  doubtful,  however, 
as  to  whetlief  the  questions  in  the  form  ask- 
ed laid  sufficient  foundation  or  stated  a  prop- 
er hypotliesls,  but  no  objections  appear  on 
tbat  account  The  objections  made  go  only 
to  the  relevancy,  competency,  and  material- 
ity of  the  testimony  sought  by  the  questions 
and  to  the  qoaliflcation  of  the  witnesses  to 
testify  on  the  points  upon  which  they  were 
Interrogated.  It  is  well  settled  that,  where 
an  objection  upon  one  ground  does  not  go 
to  the  other  not  stated,  it  is  a  waiver  of  all 
objections  not  specified.  Viae.  Ev.  vol.  9,  pp. 
100-106.  From  which  it  follows  that  an  ol>- 
Jection  having  as  its  basis  the  assertion  that 
the  witness  has  not  shown  himself  qualified 
to  testify  on  a  subject  waives  any  objection 
to  the  sufficiency  of  the  form  of  the  question, 
or  as  to  the  proper  hypothesis  not  being 
given.  One  goes  to  the  knowledge  of  the 
witness,  and  tlie  other  to  the  form  of  tlie 
question  asked.  An  objection  to  a  hypo- 
thetical question  on  specified  grounds  raises 
no  question  as  to  its  competency  or  sufficien- 
cy on  other  subjects,  from  which  It  follows 
that  the  converse  must  be  true.  Enc.  Ev. 
vol.  9,  pp.  105.  106;  StiUmau  v.  Northern 
Pac.  F.  &  B.  H.  R.  Co.,  34  Minn.  420,  26 
N.  W.  399.  "The  rule  is  that,  where  an  ob- 
jection is  made  on  an  untenable  ground,  or 
on  a  ground  that  works  no  prejudice,  and 
Is  overruled,  such  ruling  furnishes  no  cause 
for  reversing  the  judgment,  because  the  ad- 
mission of  evidence  against  objection  on 
some  other  ground  would  have  constituted 
harmful  error."  MoDermott  v.  Jackson,  97 
Wis.  70,  72  N.  W.  375.  Among  authorities 
sustaining  the  principles  here  recognized  are: 
Enc.  Pi.  &  Pr.  vol.  8,  pp.  223-237;  Ladd  & 
Bush  V.  Sears,  9  Or.  244;  United  Oil  Co. 
V.  Roseberry,  .W  Colo.  177,  69  Pac.  588 ;  White 
V.  Smith,  54  Iowa,  233,  6  N.  W.  284;  In  re 
New  York  El.  R.  Co.,  12  N.  Y.  Supp.  8.->7,  .58 
Hun,  010;  Mount  v.  Brooklyn,  76  N.  T. 
Supp.  5.33,  72  App.  DIv.  440 ;  Burlington  Ins. 
Co.  V.  Miller,  CO  Fed.  254.  8  C.  C.  A.  612; 
Missouri  Pac.  Ry.  Co.  v.  Hall,  66  Fed.  868, 
14  C.  C.  A.  1.53 ;  Publishing  Ass'n  v.  Fisher, 
9.5  Mich.  274,  .54  X.  W.  759;  McCooey  v. 
Forty-Second  St.  B.  Co.,  79  Hun,  253,  29  N. 
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T.  Supp.  368;  Frankel  t.  Wolf,  7  Misc.  Rep. 
190,  27  N.  T.  Supp.  328;  People  t.  Prank, 
28  Cai.  508.  In  McCooey  v.  Forty-Second 
St.  R.  Co.,  supra,  a  physician  was  called  to 
testify  as  an  expert,  whose  testimony  was 
objected  to,  and  the  overruling  of  the  objec- 
tion was  assigned  as  error.  The  court  in 
passing  on  this  point  say:  "The  next  ob- 
jection relates  to  a  hypothetical  question 
asked  of  a  doctor,  and  which  is  sought  to 
be  sustained  by  the  Hue  of  cases  which  hold 
that  the  question  must  contain  the  facts  as- 
sumed, so  that  the  Jury  can  have  before 
them  the  facts  in  the  expert's  mind  upon 
which  he  bases  his  answer  to  the  hypotheti- 
cal question.  These  cases  are  not  available 
to  the  appellant,  because  his  objection  was 
not  put  upon  the  ground  that  the  question 
did  not  oontain  all  the  facts  necessary  to 
enable  the  expert  to  answer,  but  upon  the 
ground  of  Its  Incompetency."  The  court 
there  held  that  such  questions  were  objected 
to,  not  as  to  form,  but  as  to  being  incompe- 
tent, and  the  objection  thus  made  was  not 
sufficient  to  call  the  attention  of  a  trial  judge 
to  the  grounds  relied  upon,  for  which  reason 
there  was  no  error.  In  State  v.  Martin,  47 
Or.  282,  83  Pac  849,  a  physician  called  as  a 
witness  testified  that  he  was  a  graduate  of 
a  medical  school  and  a  licensed  physician, 
and  detailing  the  condition  In  which  he 
found  the  Injured  person,  concerning  whom 
he  was  Interrogated,  whereupon  be  was  ask- 
ed his  opinion  as  to  the  effect  of  the  Injury, 
etc.,  which  was  objected  to  on  the  ground 
that  it  was  Incompetent,  but  overruled,  and 
the  ^tness  answered;  It  be\ng  maintained 
that,  as  no  testimony  had  been  given  tend- 
ing to  show  the  qualification  of  the  physi- 
cian testifying,  either  by  experience  or  study, 
an  error  was  committed  In  permitting  him 
to  answer.  It  Is  there  held  that  the  objec- 
tion to  the  question  as  being  incompetent 
was  not  sufficient  to  raise  the  question  as  to 
the  qualification  of  the  witness.  For  the 
same  reason  we  think  an  objection  to  a 
question  asked  an  expert  witness  on  the 
grounds  that  he  Is  not  qualified  to  testify 
would  not  Include  an  objection  on  the  ground 
that  the  proper  hyiwthesls  had  not  been  giv- 
en. In  discussing  the  effect  as  to  the  objec- 
tion relied  on  in  State  v.  Martin,  supra,  Mr. 
Justice  Moore  says:  "The  object  of  every 
objection  Interposed  at  the  trial  of  a  cause, 
and  oi;  the  exception  to  the  court's  ruling 
thereon,  is  to  Incorporate  Into  the  bill  of  ex- 
ceptions the  particular  legal  proposition  sub- 
mitted to  and  decided  by  the  trial  court,  so 
that  upon  an  appeal  from  Its  ruling  an  ap- 
pellate tribunal  may  be  able  to  review  the 
Identical  question  considered.  As  the  objec- 
tion which  was  made  related  to  the  alleged 
Incomiietency  of  the  question,  and  not  to  the 
Incompetency  of  the  wltne.<is  to  express  an 
opinion,  the  legal  principle  now  insisted  up- 
on was  evidently  not  considered  by  the  trial 
court,  and,  this  being  so,  no  error  was  com- 
mitted in  permitting  Dr.  Thomas  to  answer 
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the  question  propounded  after  he  had  testi-  i 


fled  that  be  was  a  graduate  of  a  medical 
school  and  a  licensed  pliysician,  thus  show- 
ing a  prima  facie  quulification." 

Other  errors  are  assigned,  but  not  argued, 
nor  do  they  appear  material.  The  record 
disclosing  no  material  error,  the  judgment 
of  the  court  below  should  be  athrmed. 


FARRELIi  V.  PORT  OF  COLUMBIA  et  al. 
(Supreme  Court  of  Oregon.    Sept.  3,  1907.) 

1.  Statutes — General  and  Special  Laws— 
Mu X icipal  Corporations— Ore ation . 

Const,  art.  11,  S  2,  as  amended  June,  190C, 
providing  that  corporations  may  be  formed  un- 
der general  laws,  but  shall  not  be  created  by 
special  laws,  and  that  the  Legislature  shall  not 
amend,  enact,  or  repeal  any  act  cf  incorpora- 
tion for  any  municipality,  city,  or  town,  etc., 
deprives  the  Legislature  of  power  to  create_  a 
corporation  for  municipal  purpoi-es  by  special 
act. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  g  89.] 

2.  Same. 

Laws  1907,  p.  182.  incorporating  the  Port 
at  Columbia  as  a  municipal  corporation,  is  a 
public  law,  but  not  a  general  one:  it  being  ap- 
plicable only  to  a  particular  locality. 

3.  Same— Public  Laws— Definition. 

A  public  law  is  one  not  designated  by  the 
statute  itself  as  private  as  provided  by  Const, 
art.  4,  §  27,  and  of  which  court  will  take  ju- 
dicial notice. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §  79.] 

4.  Same  —  Special  Laws  —  Municipal  Cor- 
porations. 

Laws  1907,  p.  182,  incorporating  the  Port 
cf  Columbia  as  a  municipal  corporation,  was  in 
violation  of  Const,  art.  11,  §  2,  as  amended 
.Tune.  190(5.  prohibiting  the  formation  of  cor- 
porations by  special  laws,  and  prohibiting  the 
Legislature  from  enacting,  amending,  or  rejpeal- 
inik;  any  charter  or  act  of  incorporation  for  a 
municipality,  city,  or  town. 

rE<I.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  g  89.] 

Appeal  from  Circuit  Court,  Multnomah 
Coiuity :  John  B.  Cleland,  Judge. 

Suit  by  Sylvester  Farreli  against  the  Port 
of  Columbia  and  others.  From  a  judgment 
in  favor  of  defendants,  plaintiff  appeals.  Re- 
versed.   Judgment  for  plaintiff. 

J.  M.  Gearln,  for  appellant.  Warren  E. 
Thomas  and  S.  B.  Linthlcum,  for  resiwndents. 
G.  C.  B'ulton  and  F.  J.  Taylor,  for  Clatsop 
county. 

BEAN,  C.  J.  This  suit  Involves  the  con- 
stitutionality of  an  act  of  the  legislative  as- 
sembly of  1907  to  establish  and  Incorporate 
the  I'ort  of  Columbia.  Laws  1907,  p.  182. 
By  this  act  the  counties  of  Multnomah,  Clat- 
i>op  and  Columbia  are  created  a  separate 
district,  and  the  inhabitants  thereof  are  con- 
stituted and  declared  to  be  a  corporation  by 
the  name  and  style  of  the  "Port  of  Colum- 
bia," .'lud  as  such  to  have  perpetual  sueces- 
fUm:  to  hold,  receive,  and  disjiose  of  real 
a:;d  pcrtonal  proiierty;  to  sue  and  be  sued, 


plead  and  be  Impleaded  In  all  suits  or  pro- 
ceedings brought  by  or  against  It.  The  de- 
clared object  of  the  corporation  so  formed  Is 
to  promote  the  maritime  shipping  and  com- 
mercial interest  of  the  Port  of  Columbia, 
For  that  purpose.  It  is  given  power  and  made 
its  duty  to  own,  operate,  and  maintain  a 
towage  service  from  the  ojien  sea,  at  the  en- 
trance of  the  Columbia  river,  to  all  points 
upon  the  river  extending  as  far  Inland  as 
Tongue  Point,  near  Astoria;  to  purchase, 
own,  lease,  control  and  operate  tugs  and  pilot 
boats ;  to  appoint  and  license  pilots ;  to  fix  and 
collect  charge  for  pilotage;  to  acquire,  own, 
and  dispose  of  real  and  personal  property ;  to 
make  any  contracts  the  making  of  which  is 
not  in  this  act  expressly  prohibited;  and  to 
do  all  other  acts  and  things  which  may  be 
requisite,  necessary,  or  convenient  in  carry- 
ing out  the  powers  conferred.  For  the  pur- 
pose of  acquiring  tug  and  pilot  boats,  and  pro- 
viding the  same  with  necessary  appliances, 
the  corporation  is  given  power  to  issue,  sell, 
and  dispose  of  bonds  not  exceeding  the  aggre- 
gate sum  of  $400,000,  and  power  and  au- 
thority to  assess,  levy,  and  collect  each  year 
a  tax  uiwn  all  property  real  or  personal,  with- 
in Its  Iwundarles,  which  is  by  law  taxable 
for  state  and  county  purposes,  not  to  exceed 
a  rate  therein  specified,  to  retire  such  bonds 
at  maturity  and  the  payment  of  Interest 
thereon.  The  power  and  authority  given  to 
the  corporation  is  to  be  exercised  by  a  board 
of  commissioners,  and  their  successors  in 
ofHce  to  be  appointed  as  in  this  act  provided. 
This  law  was  evidently  modeled  after  that 
creating  the  Port  of  Portland  (Sess.  X.aws 
1891,  p.  791),  and,  if  the  Constitution  had  not 
been  amended  since  the  enactment  of  the  lat- 
ter statute.  It  could  possibly  be  sustained,  if 
otherwise  valid,  on  the  ground  that.it  Is  a 
corporation  created  for  municipal  purposes. 
At  the  time  of  the  passage  of  the  Port  of 
Portland  act,  the  Constitution  (article  11,  {  2) 
provided  that  corporations  may  be  formed 
under  general  laws,  but  shall  not  be  created 
by  special  laws,  except  for  municipal  pur- 
poses, and  It  was  held  that  the  Port  of  Port- 
land was  a  corporation  formed  for  mimlcipal 
purposes  within  the  meaning  of  this  provi- 
sion. Cook  V.  Port  of  Portland,  20  Or.  580, 
27  Pac.  203,  13  L.  R.  A.  533.  In  June,  1906, 
the  section  referred  to  was  amended  to  read: 
"Coriwrations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  the  legis- 
lative assembly  by  special  laws.  The  legisla- 
tive assembly  shall  not  enact,  amend,  or  re- 
peal any  charter  or  act  of  incorporation  for 
any  municipality,  city  or  town.  The  legal  vot- 
ers of  every  city  and  town  are  hereby  grant- 
ed power  to  enact  and  amend  their  municipal 
charter,  subject  to  the  Constitution  and  crim- 
inal laws  of  the  state  of  Oregon."  By  this 
amendment  the  power  to  create  corporations 
for  municipal  purposes  by  special  act  was  not 
only  eliminated,  but  the  creation  of  a  cor- 
poration by  such  an  act  is  expressly  prohibit- 
ed, and  It  is  no  longer  iu  the  power  of  the 
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legislative  authority  to  create  a  corporation 
public  or  private  by  a  special  law.  It  would 
seem,  therefore,  that  the  act  Incorporating  the 
Port  of  Columbia  Is  In  violation  of  this  sec- 
tion, as  amended,  and  void.  But  counsel  ar- 
gue that  it  is  a  general  and  not  a  special  law, 
and  therefore  not  prohibited  by  the  Constitu- 
tion. It  is  not  easy  to  define  the  distinction 
between  a  general  law  and  one  that  Is  special, 
and,  to  use  the  language  of  the  Court  of  Ap- 
I>eals  of  New  York:  "It  has  been  found  ex- 
pedient to  leave  the  matter,  to  a  considerable 
extent,  open,  to  be  determined  upon  the  spe- 
cial circumstances  of  each  case."  Ferguson 
V.  Ross  et  al.,  12(5  N.  Y.  4.59,  27  N.  E.  954. 

Statutes  are  often  classified  as  public  or 
general  and  private  or  special,  a  public  stat- 
ute being  one  of  which  the  courts  will  take 
Judicial  notice,  while  a  private  statute  must 
be  pleaded.  1  Kent,  *460 ;  1  Blackstone,  *85. 
That  this  is  a  public  law  must  be  conceded, 
not  only  because  It  is  one  of  which  the  courts 
will  take  Judicial  notice,  but  because  the 
Constitution  provided  that  every  statute  shall 
be  a  public  law  unless  otherwise  declared  by 
the  statute  itself.  Article  4,  {  27.  It  does 
not  follow,  however,  that  because  It  is  a 
public  law  it  is  a  general  one.  "Public"  and 
"general"  as  applied  to  statutes  are  some- 
times synonymous,  depending  upon  the  con- 
text, but  they  are  not  so  in  all  cases.  Every 
general  law  is  necessarily  a  public  one,  but 
every  public  law  is  not  a  general  one.  Thus 
an  act  incorporating  a  city  is  a  public  law, 
but  it  Is  not  a  general  one,  because  It  is  ap- 
plicable to  a  particular  locality.  Also  an  act 
authorizing  a  certain  school  district  to  issue 
bonds  for  the  purpose  of  erecttag  a  school- 
house,  and  purchasing  a  site  therefor,  is  a 
special  law,  and  in  violation  of  a  constitution- 
al provision  that  "the  Legislature  shall  pass 
no  special  act  conferring  corporate  power," 
Clegg  T.  School  District,  8  Neb.  170;  School 
District  V.  Insurance  Co.,  103  U.  S.  707,  26 
Lk  Ed.  COl.  And,  again,  laws  amending  a  city 
charter  in  respect  to  making  local  improve- 
ments, or  extending  the  limits  of  a  particular 
dty,  are  special  acts,  and  held  unconstitu- 
tional under  a  provision  that  "the  Legisla- 
ture shall  pass  no  special  act  conferring  cor- 
porate power."  Atchison  v.  Bartholow,  4 
Kan.  124 ;  City  of  Wyandotte  v.  Wood,  5  Kan. 
603;  State  ex  rei.  Attorney  General  v.  City 
of  Cincinnati,  20  Ohio  St.  18.  When  used  as 
opposite  to  "private,"  and  having  reference 
to  the  subject-matter  of  a  statute,  the  term 
"general"  Is  equivalent  to  "public."  When, 
however.  It  Is  used  In  reference  to  the  terri- 
tory embraced  within  a  law,  and  in  opposi- 
tion to  "local,"  It  means  operating  over  the 
whole  Jurisdiction  of  the  lawmaking  power, 
instead  of  a  particular  locality.  And,  when  it 
Is  used  in  contradistinction  to  "special,"  it 
sigiilfles  relating  to  the  whole  community  or 
all  of  a  class  Instead  of  to  a  particular  local- 
ity or  a  part  of  a  class.  In  this  latter  sense  a 
law  is  general  when  It  operates  equally  and 
uniformly  upon  all  persons,  places,  or  things 


brought  within  the  relation  and  circumstan- 
ces for  which  It  provided.  But  when  It  Is  ap- 
plicable only  to  a  particular  branch  or  desig- 
nated portion  of  such  persons,  places,  or 
things,  or  Is  limited  In  the  object  to  which  It 
applies.  It  is  si)eclal.  LIppman  v.  People,  175 
111.  101,  51  N.  E.  872;  Wheeler  v.  Pennsyl- 
vania, 77  Pa.  338;  20  Am.  &  Bng.  Bncy.  of 
Law  (2d.  Ed.)  532;  1  Lewis,  Sutherland,  Stat 
Con.  !  19.5.  It  Is  in  this  sense  that  the  terms 
"general"  and  "special"  are  used  in  the  provi- 
sion of  the  Constitution  now  under  considera- 
tion. The  object  of  the  amendment  was  to  de- 
prive the  lawmaking  power  of  the  right  to 
create  particular  corporations,  either  public 
or  private,  and  to  require  that  all  corpora- 
tions be  formed  under  a  law,  the  provisions  of 
which  shall  be  applicable  alike  to  all.  A  gener- 
al law,  within  this  section  of  the  Constitution, 
is  one  by  which  all  persons  or  localities  com- 
plying with  Its  provisions  may  be  entitled  to 
exercise  the  powers  and  enjoy  the  rights  and 
privileges  conferred.  A  special  law,  on  the 
other  hand.  Is  one  conferring  upon  certain 
individuals  or  citizens  of  a  certain  locality 
rights  and  powers  or  liabilities  not  granted 
to,  or  iraiKtsed  upon,  others  similarly  situated. 
The  act  creating  the  Port  of  Portland  Is  clear- 
ly a  special  law  as  so  defined,  and  cannot  be 
upheld  without  doing  violence  to  the  express- 
ed and  plain  language  of  the  Constitution. 
The  provision  of  article  4,  i  23,  prohibiting 
the  passage  of  special  and  local  laws  on 
enumerated  subjects,  was  under  discussion 
In  Allen  v.  Hirsch,  8  Or.  412.  and  Maxwell  t. 
Tillamook  Co.,  20  Or.  495,  26  Pae.  803.  What 
Is  there  said  in  reference  to  the  distinction 
between  general  and  special  laws  must  be  un- 
derstood as  applying  to  the  construction  of 
that  provision  of  the  Constitution  and  has 
only  a  general  bearing  upon  the  present  case. 
The  cases  of  Dunn  v.  State  University,  9 
Or.  357,  and  Liggett  v.  Ladd,  23  Or.  26-45,  81 
Pac.  81,  are  cited  as  authorities  supporting 
defendants'  position.  It  is  argued  that  the 
regents  of  the  University  and  of  the  Agri- 
cultural College  are  not  corporations  for  mu- 
nicipal purposes,  and  since  at  the  time  of  the 
passage  of  the  laws  providing  for  their  ap- 
pointment and  defining  their  duties  the  Leg- 
islature was  Inhibited  from  creating  corpora- 
tions by  special  law,  except  for  such  purposes, 
the  court  necessarily  must  have  concluded  in 
ruling  that  they  are  Incorporations,  and  that 
the  act  providing  for  their  appointment  was  a 
general  one.  Dunn  v.  University  (which  was 
cited  in  Liggett  v.  Ladd.  as  authority  for 
holding  that  the  regents  of  the  Agricultural 
College  are  a  body  capable  of  taking  and 
holding  title  to  real  property)  was  a  suit  to 
avoid  a  deed  made  to  the  regents.  The  de- 
fense was  that  they  were  agents  of  and  held 
the  property  In  trust  for  the  state,  and  there- 
fore could  not  be  sued.  The  court  considered 
this  position  unsound.  The  effect  which  the 
provision  of  the  Constitution  inhibiting  the 
creation  of  corporations  by  special  act  had  on 
the  question  for  decision  is  not  referred  to  or 
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mentioned  by  the  court  It  is  said  In  the 
opinion,  bowever,  that  the  University  itself  is 
not  a  corporation,  but  tliat  the  regents  are 
«n  incorporated  l>ody,  although  not  made  so 
by  the  Legislature.  But  after  discussing  this 
question  it  Is  finally  concluded  that,  whether 
an  Incorporation  or  not,  they  were  agents  of 
the  state,  holding  the  legal  title  to  the  prop- 
erty then  In  controyersy,  and  for  that  reason 
possessed  no  Immunity  for  being  sued,  and 
that  was  the  only  point  in  the  case.  Its  de- 
termination In  favor  of  the  plaintiff  was  suflS- 
cient  for  the  purpose  of  the  decision,  and 
what  Is  said  about  the  regents  being  an  in- 
corporation may,  with  propriety,  be  deemed 
dicta.  Bat,  however  that  may  be,  the  deci- 
sion Is  not  an  authority  supporting  the  act 
now  under  consideration.  The  regents  of  the 
nniverslty,  if  an  incorporation.  In  the  sense 
that  they  may  take  and  hold  title  to  property, 
and  sue  and  be  sued,  are  not  a  corporation 
in  the  ordinary  meaning  of  that  term.  They 
are  merely  administrative  agents  of  the  state, 
charged  with  the  control  and  supervision  of 
one  of  Its  educational  institutions,  with  no 
power  to  levy  or  collect  taxes,  or  Impose 
hardens  upon  the  people  of  the  state  or  any 
particular  locality  thereof. 

Having  reached  the  conclusion  that  the  act 
under  consideration  is  unconstitutional  and 
void,  because  it  Is  an  attempt  to  create  a  cor- 
poration by  a  special  law.  It  is  unnecessary 
to  consider  the  question  as  to  whether  a  cor- 
poration of  the  kind  sought  to  be  created  Is  a 
mnnicipailty,  within  the  meaning  of  that  por- 
tion of  article  11,  {  2,  as  amended,  which  pro- 
hibits the  Legislature  from  enacting,  amend- 
ing, or  repeaimg  the  charter  or  the  act  of  in- 
corporation of  a  municipality,  city,  or  town. 
The  decree  of  the  court  below  will  be  re- 
versed and  one  entered  here  In  favor  of  plain- 
tiff. 

MOORE,  X,  did  not  sit  In  this  case. 


In  r«  CITY  OF  SEATTLE. 
(Supreme  Court  of  Washington.    Sept  S,  1907.) 

1.  MuNiciPAi,    Cobpobatiohb  —  Stbeet     Im- 

FBOVEMENTS— ASSESSHENTS. 

In  making  assessments  on  abutting  proper- 
ty for  a  street  improvement  the  value  of  the 
different  pieces  of  property  may  be  considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  |  1110.] 

2.  Saub. 

Complaint  may  not  be  made  of  the  manner 
in  which  commissioners  arrive  at  the  result  In 
assessing  abutting  property  tor  street  improve- 
ments, where  the  property  is  not  assessed  for 
more  than  it  is  benefited,  or  for  more  than  its 
proportionate  share  of  the  cost  of  the  improve- 
ment. 

[EJd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  i  1094.] 

Appeal  from  Superior  Court  King  County; 
Mitchell  Gilliam,  Judge. 

In  re  petition  of  the  city  of  Seattle  with 
reference  to  establishing  and  laying  out  West- 


em  avenue,  In  said  city.  In  pursuance  of  Or- 
dinance No.  11,704.  From  the  Judgment  con- 
firming the  assessment  roll,  the  Puget  Sound 
Improvement  Company  and  others  appeal. 
Affirmed. 

Peters  &  Powell  and  Harold  Preston,  for 
appellants.  Scott  Calhoun  and  Elmer  E. 
Todd,  for  respondent 

PER  CURIAM.  The  city  of  Seattle  es- 
tablished a  street  between  Yirglnta  and  Pike 
streets  In  that  city,  calling  the  same  "Pike 
Place."  The  cost  of  the  improvement  was 
$125,000.  The  statutory  board  of  commis- 
sioners was  appointed  by  the  court  to  assess 
the  costs  of  the  improvement  upon  the  prop- 
erty benefited.  The  commissioners  charged 
to  the  city  at  large  $15,000,  and  apportioned 
the  balance  upon  private  property,  making  re- 
turn thereof  as  required  by  the  order  ap- 
pointing them.  At  the  hearing  had  on  this 
return  a  number  of  property  owners  appeared 
and  objected  to  the  assessment  made  against 
their  respective  properties,  contending,  among 
other  things,  (1)  that  it  was  not  made  in  ac- 
cordance with  benefits,  but  In  proportion  to 
its  market  value;  and  (2)  that  the  assess- 
ments as  made  against  their  respective  prop- 
erties greatly  exceed  the  benefits  conferred. 
The  trial  court  heard  evidence  on  the  objec- 
tions, found  therefrom  that  they  were  not 
well  founded,  and  confirmed  the  roll.  The 
objectors  named  in  the  title  appeal,  and  as- 
sign as  error  the  ruling  of  the  court  on  the 
objections  above  cited. 

With  reference  to  the  first  objection.  Com- 
missioner Wateman  did  testify  that  one  of 
the  elements  taken  into  consideration  in  es- 
timating benefits  was  the  value  of  the  pais 
tlcular  lot  under  consideration,  and  he  point- 
ed out  that  the  reason  why  certain  lots  were 
assessed  In  excess  of  certain  others  lying  In 
the  same  vicinity  was  because  they  exceeded 
in  value  the  others;  the  excess  in  the  amount 
of  the  assessment  being  due  to  the  excess  of 
value  of  the  one  over  the  other,  the  percent- 
age  of  benefit  being  the  same  In  each  case. 
The  appellants  argue  that  this  Is  assessing 
according  to  market  valne,  and  not  according 
to  benefits,  the  manner  contemplated  by  the 
statute.  We  do  not  think,  however,  that  this 
Is  a  Just  criticism  of  the  action  of  the  com- 
missioners. As  we  understand  the  evidence^ 
the  assessment  was  not  based  entirely  upon 
values  that  Is,  the  commissioners  did  not 
merely  make  an  estimate  of  the  values  of  the 
different  lots  thought  by  them  to  be  benefited 
by  the  Improvement,  and  then  apportion  the 
charge  among  the  lots  on  a  percentage  basis 
— ^but  we  understand  that  value  was  only  one 
of  the  elements  taken  Into  consideration  in 
estimating  benefits,  that  they  not  only  con- 
sidered this,  but  considered  all  such  other 
elements  as  appeared  to  them  to  enter  into 
the  question.  There  can  be  no  valid  objec- 
tion to  this  method  of  proceedlriK,  as  cer- 
tainly the  value  of  a  given  tract  Is  proper  to 
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be  taken  Into  couBlderatlon  with  other  ele- 
ments In  determining  what  proportion  of  an 
assessment  such  tract  shall  bear.  But,  If 
this  were  not  so,  the  question  would  not 
be  ,  very  material.  The  commissioners  are 
chargeable  with  the  result  of  their  work,  and 
not  with  the  manner  by  which  they  arrive 
at  that  result.  If  the  return  Itself  does  not 
show  that  the  premises  of  the  objector  are 
assessed  more  than  they  are  benefited,  and 
more  than  their  proportionate  share  of  the 
cost  of  the  Improvement,  the  objector  is  not 
injured,  and  hence  It  is  of  no  moment  to  him 
what  process  the  commissioners  employed  in 
order  to  arrive  at  the  result  reached  by  them. 

On  the  question  of  the  excesslveness  of  the 
assessment  against  the  property  of  the  ob- 
jectors, we  find  the  evidence  Irreconcilably 
conflicting.  But,  after  a  painstaking  exam- 
ination of  It,  we  are  unable  to  say  that  the 
roll  as  returned  is  inequitable  or  unjust,  or 
that  the  objectors'  properties  have  been  as- 
sessed more  than  they  have  been  benefited, 
or  more  than  their  Just  proportion  of  the 
cost  of  the  Improvement. 

The  Judgment  confirming  the  assessment 
roll  should  be  affirmed;  and  It  Is  so  ordered. 


METERS  T.  SYNDICATE  HEAT  &  POWER 

CO. 
(Supreme  Court  of  Washington.    Sept  6,  1007.) 

1.  MASTEK  ANn   SEBVAirr— IRJUKIES  TO  Sbbv- 

AKT— Rki,ation8hif— Safr  Place. 

Id  an  action  for  injuries  to  servant,  evi- 
dence held  to  warrant  a  findinj;  that  one  R. 
was  employed  as  defendant's  servant  to  perform 
the  work,  with  authority  to  hire  plaintiff  to 
assist  therein,  renderinj;  defendant  liable  for 
plaintiff's  injuries  by  failure  to  provide  a  safe 
place  to  work. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  9&3.] 

2.  Neouoenci^— DANOKaoDs     Premises  —  liT- 

CBN8EB8— 1 N  JU  Bias. 

Plaintiff,  even  if  not  defendant's  servant, 
held  a  licensee  on  defendant's  nremises  by  de- 
fendant's invitation,  and  defendant  was  there- 
fore responsible  to  plaintiff  for  failure  to  main- 
tain the  premises  in  a  reasonably  safe  condition, 
BO  as  not  to  expose  him  to  hidden  dangers  of 
which  he  was  not  aware,  and  which  werelinown 
to  defendant. 

TEd.  Note.— -For  cases  in  point,  see  Cent.  Dig. 
vol.  S7,  Negligence,  {f  42,  44.] 

8.  TBIAI/— SUFFICIENCT    0»    EVIDENCE— CHAI,- 

LENOE— Effect. 

A  challenge  to  the  sufficiency  of  the  evi- 
dence must  be  denied  if  the  evidence  makes  a 
case  against  the  challenging  party,  whether 
such  case  falls  strictly  within  the  pleadings  or 
not. 
4.  Same— Issues  and  Proof— Isstbuctions. 

Plaintiff,  in  an  action  for  injuries,  alleged 
that  he  was  defendant's  servant,  and  that  de- 
fendant was  negligent  in  failing  to  provide  a 
reasonably  safe  place  to  work.  Proof  disclosed 
that  plaintiff  was  rightfully  on  the  premises 
and  was  entitled  to  recover,  though  he  was  not 
defendant's  servant,  on  the  theory  that  defend- 
ant maintained  an  unguarded  vat  of  hot  water 
in  a  room  on  the  premises,  which  was  unkl10^Tn 
to  plaintiff,  into  which  plaintiff  fell.  Held. 
that  defendant  having  only  challenged  the  suffi- 
ciency of  the  evidence,  an  instruction  that  the 


Jury  could  not  find  for  plaintilf  unless  they 
found  that  he  was  an  employ^  of  defendant, 
given  at  defendant's  request,  did  not  become  the 
law  of  the  ease,  so  as  to  preclude  the  jury 
from  rendering  a  verdict  on  the  other  theory, 
defendant  claiming  that  there  was  no  evidence 
in  the  record  to  support  the  instruction. 
5.  Master  and  Servant— Establishment  or 

Relation— Question  tor  Juby. 

In  an  action  for  injuries  to  plaintiff,  who 
claimed  to  be  working  as  defendant's  servant, 
evidence  as  to  whether  plaintiff  was  defendant's 
servant  or  the  servant  of  an  independent  con- 
tractor held  for  the  Jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  {  1135.] 

9.  Damages— Injuries— ExcEssrvENESs. 

Plaintiff,  while  employed  on  defendant's 
premises,  stepped  into  an  unguarded  vat  of  hot 
water,  and  wag  badly  burned.  He  suffered  se- 
verely for  some  time,  but  his  injuries  were  not 
entirely  i>ermanent.  Held,  that  a  verdict  allow- 
ing plaintiff  $2,700  damages  was  excessive,  and 
should  he  reduced  to  $1,700. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Damages,  §{  357-371.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  O.  Chapman,  Judge. 

Action  by  J.  H.  Meyers  against  the  Syndi- 
cate Heat  &  Power  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed on  condition. 

Fogg  &  Fogg,  for  appellant.  Walter  Chris- 
tian and  Chas.  T,  Peterson,  for  respond«it. 

FUr^IiERTON,  J.  This  Is  an  action  for 
personal  injuries.  In  bis  complaint  the  re- 
spondent, who  was  plaintiff  below,  alleged,  la 
substance,  that  he  was  employed  by  the  ap- 
pellant to  work  In  and  about  a  certain  beat 
and  power  plant  which  the  appellant  was 
conducting  In  the  basement  of  a  building 
known  as  the  "Washlng^ton  Building,"  locat- 
ed In  the  city  of  Tacoma;  that  connected 
with  the  power  plant  was  a  toolroom  main- 
tained by  the  respondent.  In  which  were  kept 
the  tools  with  which  the  respondent  was  to 
work;  that  beneath  the  fioor  of  the  tool- 
room, and  opening  therein,  was  a  hot-water 
tank,  filled  with  boiling  water,  which  the 
appellant  carelessly  and  negligently  suffered 
to  remain  uncovered  and  unguarded;  that 
the  toolroom  was  Insufficiently  lighted,  so 
that  any  one  coming  Into  or  passing  through 
the  same  was  in  grave  danger  of  stepping 
into  the  water  tank;  that  the  respondent 
had  never  been  warned  of  the  existence  of 
the  tank;  that  In  the  course  of  his  duties, 
while  working  under  the  direction  of  the  ap- 
pellant's foreman,  it  became  necessary  for 
htm  to  go  Into  the  toolroom  to  get  some 
tools;  that,  after  passing  Into  the  room,  the 
lights  In  the  adjoining  rooms  went  out,  leav- 
ing the  toolroom  Insufficiently  lighted  for 
blm  to  see  the  water  tank,  and  on  his  at- 
tempting to  leave  the  room  he  stepped  lute 
the  tank  with  his  left  foot,  causing  blm  great 
and  permanent  Injuries,  for  which  he  de- 
manded Judgment.  In  its  answer  the  ap- 
pellant denied  that  the  respondent  was  In 
its  employ,  or  working  under  the  direction 
of  the  foreman  at  the  time  he  was  Injured, 
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and  denied  that  It  was  necessary  in  the 
course  of  his  duty  or  otherwise  for  the  re- 
spondent to  go  Into  the  room  In  which  be 
was  Injured,  and,  while  admitting  that  be 
did  go  into  the  room  and  step  into  the  tank, 
denied  that  the  tank  was  anywhere  near  the 
passageway  of  persons  going  into  or  through 
the  room,  and  as  an  aflSrmatire  defense  al- 
leged contributory  negligence  on  the  part  of 
the  respondent.  For  reply  the  respondent  de- 
nied the  affirmative  allegations  of  the  ap- 
I)ellant's  answer.  The  case  was  tried  to  a 
Jury,  which  returned  a  verdict  in  respond- 
ent's favor  for  |2,70O.  At  the  close  of  the 
evidence,  the  appellant  moved  the  court  to 
take  the  case  from  the  Jury  and  enter  a  Judg- 
ment for  the  appellant,  and,  on  the  motion 
being  overruled,  requested  the  court  to  in- 
struct the  Jury  to  return  a  verdict  in  its  fa- 
vor, which  motion  was  also  denied.  After 
the  return  of  the  verdict,  It  moved  the  court 
for  a  new  trial,  on  the  ground,  among  others, 
that  the  verdict  was  excessive  and  given  un- 
der the  influence  of  passion  and  prejudice. 
This  motion  the  court  likewise  denied.  The 
several  rulings  on  these  motions  constitute 
the  errors  assigned  on  this  appeal. 

The  motion  to  take  the  case  from  the  Jury, 
and  the  motion  for  a  directed  verdict,  raise 
but  one  question,  namely,  the  sufficiency  of 
the  evidence  to  Justify  a  verdict  in  favor  of 
the  resiwndent ;  and,  since  the  Jury  found  in 
favor  of  the  respondent,  we  must  accept  as 
true,  where  the  evidence  is  contradictory, 
that  part  most  favorable  to  his  contention. 
The  evidence  tended  to  show  the  following 
facts:  The  api)ellant  operates  a  heat,  light, 
and  power  plant  in  the  basement  of  the  Wash- 
ington Building,  in  the  city  of  Tacoma.  That 
a  fixture  connected  with  its  plant  was  an  ex- 
haust pipe  which  ran  from  the  iKtiler  room 
to  near  the  center  of  the  building,  thence  up- 
wards, through  a  light  well,  to  the  roof.  To 
accommodate  certain  alterations  that  were 
being  made  in  the  building,  it  became  neces- 
sary to  change  this  pipe  to  another  part  of 
the  light  well.  One  Charles  Richardson  was 
selected  to  do  the  work.  The  appellant's 
secretary  called  him  down  to  the  plant,  show- 
ed bim  what  was  necessary  to  be  done,  and 
directed  bim  to  procure  tlie  necessary  assist- 
ance, and  move  the  pipe  to  the  required  po- 
sition, telling  him  that  the  change  must  be 
made  on  tlie  coming  Sunday,  as  that  would 
be  the  first  day  the  fires  would  t>e  out  and 
the  pipe  cool  enough  to  be  handled.  Richard- 
son was  a  master  stenm  fitter,  maintaining 
a  workshop  In  the  city  oi  Tacoma,  where  he 
kept  all  the  necessary  materials  and  tools 
to  suocessfully  carry  on  his  trade.  He  also 
kept  regularly  in  his  employ  a  number  of 
men,  some  of  whom  were  master  steam  fit- 
ters, and  others  apprentices  and  helpers. 
The  (-onversatlon  l)etween  tlie  apjwllant's 
secretary  and  Uidmrdson  occurred  near  tlie 
middle  of  the  week.  i)rol>al>ly  on  Wednesday. 
.\fter  ascertiiinlng  what  was  to  he  done. 
Itlchard.sou  sent  a  steam  fitter  by  the  name 


of  Diamond,  with  a  couple  of  helpers,  to  the 
plant,  direc-tlng  them  to  do  certain  prelim- 
inary work  found  necessarj-  to  be  done  be- 
fore the  pipe  could  be  moved.  Diamond  and 
the  beli)ers  went  to  the  plant  on  Thursday, 
and  continued  working  there  during  the  re- 
mainder of  the  week.  While  working  there, 
the  tools  used  by  them  were  kept  by  i)ennl8- 
sion  of  the  appellant  in  a  room  oflt  the  en- 
gine room  towards  the  front  of  the  building, 
called  by  tbe  witness  the  "toolroom."  This 
room  contained  a  work  bench,  and  certain 
tools  belonging  to  the  appellant  used  in  tbe 
business  of  steam  fitting,  and  appears  to 
have  tieen  used  by  the  appellant  as  a  work- 
shop for  doing  repair  work.  The  hot-water 
tank  mentioned  in  the  pleadings  was  in  this 
room.  It  was  a  receptacle  into  which  was 
drained  the  water  condensing  from  tbe  steam 
within  the  steam  pipes.  The  respondent, 
who  was  also  a  master  steam  fitter,  was  at 
this  time  In  the  employ  of  Richardson,  work- 
ing on  a  building  in  another  part  of  ttie 
city.  On  Saturday  preceding  tlie  Sunday  It 
was  expected  to  move  the  pipe,  Richardson 
told  the  respondent  of  the  fact  and  requested 
that  he  go  down  there  the  next  morning  and 
do  tlie  work,  telling  him  at  the  same  time  in 
answer  to  inquiries  that  he  would  find  the 
necessary  tools  and  lielpers  there  when  he 
arrived.  The  respondent  reached  the  plant 
shortly  before  8  o'clock  on  Sunday  morning, 
and  found  Diamond  there  in  the  engine  room. 
They  at  once  proceeded  to  change  their 
street  clothes  for  their  working  clothes,  and, 
when  they  had  finished,  the  respondent  in- 
quired of  Diamond  concerning  the  tools.  Dia- 
mond told  him  they  were  In  the  toolroom  off 
the  engine  room,  and  they  started  for  them ; 
the  respondent  leading.  They  passed  through 
the  door  Into  the  room,  and  bad  Just  reached 
the  work  bench  when  the  lights  in  tlie  build- 
ing went  out.  Diamond  remarked  that  he 
had  a  candle,  and  proceeded  to  light  it  with 
a  match.  He  failed  in  bis  efTort,  and,  not 
having  another  match,  the  respondent  said 
he  would  go  and  get  matches.  He  turned 
and  took  a  step  or  two  towards  the  door, 
when  he  stepped  into  the  hot-water  tank  and 
received  tlie  injuries  for  which  he  sues.  The 
tank  was  uncovered  and  unguarded,  and  tlie 
respondent  had  not  been  told  of  its  lieing  in 
the  room  by  the  appellant,  nor  did  he  know 
of  Its  existence. 

The  facts  as  here  stated  seem  to  us  to  war- 
rant a  recovery,  no  matter  what  view  may 
be  taken  of  the  relation  existing  between  the 
appellant  and  respondent.  If  the  respondent 
was  an  employ^  of  tlie  appellant,  then  the 
appellant  was  liable  on  the  principle  that  it 
failed  to  provide  him  a  reasonably  safe  place 
in  which  to  work.  On  the  other  hand,  If  he 
was  an  employ?  of  Richardson  and  Richard- 
son was  an  Independent  contractor,  it  is  lia- 
ble to  him  on  tbe  principle  that  he  was  on 
the  api>ellont's  jirpniises  by  sppcini  Invita- 
tion, and  appellant  owed  him  the  duty  to 
maintain  the  premises  in  a  reasonably  safe 
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condition  for  the  uses  the  invitation  autlior- 
Ized  him  to  make  of  them,  which  duty  it 
failed  to  perform.  It  is  true  the  appellant 
extended  no  express  invitation  to  the  re- 
spondent to  enter  upon  its  premises,  but  it 
contracted  with  Richardson  to  so  enter,  and 
by  Its  contract  gave  him  express  authority 
to  employ  the  respondent.  But,  in  the  ab- 
sence of  such  express  authority,  the  rule  is 
that  the  servant  of  an  Independent  contract- 
or engaged  In  work  for  the  contractor  on 
the  premises  of  the  proprietor  is  deemed  to 
be  thereon  by  Invitation  of  the  proprietor, 
and  the  proprietor  owes  him  the  same  duty 
to  provide  for  his  safety  that  it  owes  to 
the  contractor  himself,  namely,  that  he  will 
maintain  the  premises  in  a  reasonably  safe 
condition  for  the  uses  the  contractor  or  serv- 
ant Is  entitled  to  make  of  them,  and  will  not 
expose  him  to  bidden  dangers  of  which  he  is 
not  aware,  but  which  are  known  to  the  em- 
ployer. Thompson  on  Negligence,  |5  680, 
968,  979 ;  John  Spry  Lumber  Co.  v.  Duggan, 
80  111.  App.  394;  Bennett  v.  Railroad  Co., 
102  U.  S.  577,  26  L,.  Ed.  2.3.5.  So  in  this  case, 
if  the  respondent's  version  of  the  occurrences 
Is  to  be  believed,  the  appellant  owed  the  re- 
sjwndent  the  duty  of  either  covering  or 
guarding  the  tank  into  which  he  fell,  or  giv- 
ing him  timely  warning  of  its  existence,  and, 
failing  in  this,  it  rendered  itself  liable  for 
the  injuries  received  by  him. 

The  appellant  argues,  however,  in  this  con- 
nection, that  the  complaint  proceeds  upon  the 
theory  that  the  respondent  was  in  the  employ 
of  the  appellant,  and  that,  unless  the  re- 
spondent proved  that  fact,  the  appellant  was 
entitled  to  have  its  motion  for  Judgment  or 
for  a  directed  verdict  granted.  But  the  mo- 
tions of  the  appellant  were  nothing  more 
than  challenges  to  the  sufficiency  of  the  evi- 
dence, and  the  rule  is  that  the  challenge  must 
be  denied  if  the  evidence  itself  makes  a  case 
against  the  challenging  party,  whether  the 
cose  made  falls  strictly  within  the  pleadings 
or  not.  To  hold  otherwise  would  be  to  deny 
the  plaintiff  the  benefit  of  the  statutes  relat- 
ing to  amendments.  It  may  be  that  in  this 
case,  owing  to  its  somewhat  peculiar  cir- 
cumstance, the  appellant  would  have  be&a  en- 
titled to  have  the  respondent  elect  on  which 
of  these  divergent  principles  he  intended  to 
rely,  and  compelled  him  to  amend  his  com- 
plaint If  he  elected  to  rely  on  the  principle 
that  he  was  on  the  premises  as  an  invitee 
of  the  appellant ;  but,  as  no  such  request  was 
made,  the  respondent  cannot  be  held  to  be  in 
default  because  he  did  not  amend. 

The  appellant  insists,  also,  that  since  the 
court  at  its  request  charged  the  Jury  to  the 
effect  that  they  could  not  find  for  the  re- 
spondent unless  they  found  that  he  was  an 
employ^  of  the  appellant  ut  the  time  of  the 
accident,  and  since,  as  it  contends  further, 
there  was  no  evidence  before  the  Jurj-  that 
he  was  such  an  employ<>.  .such  cliarge  became 
the  law  of  the  case,  and  entitled  it  to  a  ver- 
dict and  Judgment  in  the  trial  court,  and 


consequently  entitles  It  to  a  reversal  in  thlB 
court  with  Instructions  to  enter  a  Judgment 
in  its  favor.  But  while  it  is  true  this  court 
has  held  that  an  instruction,  even  if  errone- 
ous or  wrongfully  given,  is  binding  and  con- 
clusive upon  the  Jury,  and  ground  for  re- 
versal if  the  Jury  refuse  to  heed  it  (repperall 
V.  City  Park  Transit  Co.,  15  Wash.  176,  45 
Pac.  743,  46  Pac.  407;  State  v.  McGilvery, 
20  Wash.  240,  55  Pac.  115;  Dyer  v.  Middle 
Kittitas  Irr.  Dlst,  40  Wash.  238,  82  Pac. 
301),  we  think  this  question  is  not  presented 
in  this  record.  The  question  was  not  raised, 
as  we  have  shown,  by  the  motion  for  nonsuit, 
since  the  court  was  bound  to  deny  that  mo- 
tion if  it  found  that  the  evidence  Justified  a 
recovery  on  another  theory  than  that  outlin- 
ed In  the  complaint,  and  it  is  not  raised  by 
this  instruction,  since  the  appellant  not  only 
did  not  except  to  it,  but  expressly  requested 
that  it  be  given,  and  consequently  is  now 
estopped  from  asserting  that  there  was  no 
evidence  in  the  record  on  which  to  base  it 

But,  if  we  were  to  concede  that  the  ques- 
tion was  properly  before  us,  we  would  hesi- 
tate to  declare  the  verdict  against  the  evi- 
dence. Whether  a  person  employed  to  do  a 
specific  piece  of  work  is  a  servant  of  his  em- 
ployer or  an  independent  contractor  is  often 
a  question  difficult  of  solution,  and  frequent- 
ly depends  upon  the  answer  given  to  the 
question:  What  is  the  proper  conclusion  to 
be  drawn  from  the  facts  proven?  Where  the 
proper  conclusion  is  doubtful,  or  where  dif- 
ferent minds  may  legitimately  draw  different 
conclusions  from  the  facts  proven,  the  ques- 
tion whether  such  person  Is  a  servant  of  the 
hirer  or  an  independent  contractor  is  for  the 
Jury,  and  the  trial  court  is  in  duty  boimd 
to  submit  the  question  to  them.  It  seems  to 
us  that  this  record  presents  such  a  state  of 
facts.  Without  going  into  an  analysis  of  the 
evidence,  we  think  the  Jury  may  well  have 
found  that  Richardson  was  a  mere  employ^ 
of  the  appellant,  and  authorized  by  it  to 
employ  the  respondent  on  its  behalf.  This 
being  true,  there  is  no  error  in  the  court's 
charge,  even  under  the  appellant's  conception 
of  the  state  of  the  record. 

On  the  question  of  the  excessiveness  of  the 
verdict,  we  think  the  appellant  has  cause  to 
complain.  While  the  respondent  was  badly 
burned  and  suffered  severely  for  a  time  there- 
from, we  think  it  not  of  such  a  permanent 
character  as  to  warrant  the  amount  award- 
ed him.  The  Judgment  should  not  exceed 
$1,700. 

If,  therefore,  the  respondent  will  remit 
from  the  Judgment  within  30  days  after  the 
remittitur  reaches  the  trial  court  the  sum  of 
$1,000,  the  Judgment  will  stand  affirmed  as 
to  the  remainder  ($1,700)  and  costs  taxed  in 
that  court  If,  hov.ever,  he  fails  to  so  remit 
within  the  30  days,  the  Judgment  will  be  re- 
versed and  a  new  trial  awarded.  The  appel- 
lant will  recover  costs  in  this  court. 

HADLET,  C.  J.,  and  CROW  and  RUD- 
KIN,  JJ.,  concur. 
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MUIR   V.   BECK   et   aL 
{Supreme  Court  of  Waghington.    Sept  5,  1807.) 
fiPECinc     PKBFoaifANCB  —  Pebfobuarcb     of 

COBfDinONS— SUFFICIENCT   OF    BVIDENCB. 

Evidence  in  an  action  for  specific  perform- 
ance of  an  aneement  to  convey  lots  to  plain- 
tiff, as  consiaeration  for  his  selling  lots  for 
defendants,  held  sufiBcient  to  sustain  a  finding 
that  he  had  sold  lots  for  defendants  for  the 
amount  and  within  the  time  stipulated  by  their 
contract  as  a  condition  to  bis  having  the  con- 
veyance. 

Appeal  from  Superior  Court,  King  County; 
6«orge  C.  Hatch,  Judge. 

Action  by  B.  L.  Muir  against  E.  F.  Beck 
and  another.  Judgment  tor  plaintiff.  De- 
fendants appeal.    Affirmed. 

Gray  A  Stem  and  James  A.  Snoddy,  for 
appellants.    Vince.  H.  Faben,  for  respondent 

CROW,  J.  On  or  about  March  6,  1905, 
the  defendants  B.  F.  Beck  and  Mary  A.  Beck, 
bis  -wife,  who  bad  recently  purchased  block 
72,  Burke's  Second  addition  to  Seattle,  for 
$3,600,  entered  into  a  written  contract  with 
the  plaintiff,  B.  L.  Muir,  which.  In  substance, 
provided  that  the  property  should  be  sub- 
divided Into  lots,  to  be  sold  by  the  plaintiff, 
Mulr,  at  not  less  than  agreed  minimum 
prices:  that  abstracts  of  title  were  to  be  fur- 
nished by  the  defendants  Beck  and  wife  at 
a  cost  of  not  more  than  $5  per  lot;  that  the 
expense  of  subdivision,  surveying,  platting, 
and  clearing,  not  to  exceed  $45,  should  also 
bb  paid  by  fieck  and  wife;  that  the  plaintiff, 
Mulr,  was  to  receive  a  commission  of  5  per 
cent  on  all  sales  made  by  hhn;  that.  If 
within  six  months  plaintiff  had  sold  lots  for 
cash  and  on  time  to  the  total  value  of  $5,500 
over  and  above  bis  commission,  then  all  lots 
remtjiuing  unsold  were  to  be  conveyed  to  him 
by  the  defendants  Beck  and  wife  as  addition- 
al compensation  for  his  services.  The  plain- 
tiff, claiming  to  have  sold  the  required  num- 
ber of  lots,  commenced  this  action  to  compel 
the  defendants  to  convey  to  him  all  lots  not 
sold,  and  for  an  accounting  for  the  proceeds 
of  certain  lots  which  he  alleged  the  defend- 
ants had  wrongfully  sold  after  the  expiration 
of  tlie  six  months  and  after  the  plaintiff's 
completion  of  the  contract  The  trial  court 
made  findings,  and  entered  a  decree  in  favor 
of  the  plaintiff.  The  defendants  have  appeal- 
ed. 

Several  assignments  of  error  are  made,  but 
the  appellant's  principal  contention  is  that 
sufficient  lots  were  not  sold  within  the  six 
months  to  net  them  $5,500  over  and  above 
respondent's  conunission.  The  trial  court 
found  that  such  sales  had  been  made.  After 
considering  all  the  evidence  and  making  care- 
ful computations  based  thereon,  we  conclude 
that  this  finding  is  correct.  The  substantial 
dispute  between  the  parties  was  whether  a 
certain  sale  of  three  lots  made  by  the  re- 
spondent, Mulr,  to  one  Choput,  was  for  $1,300 
as  contended  by  respondent  or  only  $1,150,  as 


contended  by  appellant  The  court  correctly 
found  it  to  have  been  for  $1,300.  In  fact,  the 
appellant  BL  F.  Beck  admitted  that  be  had 
executed  a  omtract  of  sale,  and  afterwards 
a  deed,  to  Choput  expressing  $1,300  considera- 
tion. The  cost  of  grading  $45,  and  the  cost 
of  abstracts  $96,  being  a  total  of  $141,  should 
have  been  paid  by  appellants,  but  were,  in 
fact,  paid  by  respondent  Respondent  is 
therefore  entitled  to  a  credit  therefor  against 
the  $5,500.  This  would  leave  $5,351  as  the 
net  sum  due  am>ellant8  under  the  contract 
for  sales  made  within  the  six  months.  Ap- 
pellant's testimony  caused  the  trial  court  to 
interrupt  him  on  two  or  three  occasions,  and 
correctly  suggest  that  bis  statements  resolved 
the  Issues  of  fact  in  favor  of  respondent 
Thereupon  appellant  would  always  urge  some 
mistake  or  misunderstanding.  He  was  grant- 
ed  time  to  make  final  computations,  and, 
after  doing  so  testified,  without  making  any 
detailed  statement,  that  he  had  received  In 
money  and  time  contracts,  for  all  sales  made 
by  respondent,  within  the  six  months,  the 
total  sum  of  $5,270;  but  he  never  admitted 
having  received  the  extra  $150  on  the  Ch(^at 
sale,  which  he  did  in  fact  receive.  If  this 
$150,  the  $45  for  grading,  and  $96  for  ab- 
stracts be  added  to  the  $5,270  admitted  by 
him,  there  would  be  a  total  of  $5,561  to  be 
charged  against  him  on  sales  made  by  re- 
spondent within  six  months  from  the  date  of 
the  contract,  which  more  than  constituted 
performance  by  respondent 

Other  assignments  of  error  are  made,  such 
as  wrongful  exclusion  of  evidence,  incorrect 
amount  of  recovery,  and  Improper  form  of 
Judgment,  all  of  which,  after  careful  con- 
sideration, we  conclude  are  without  merit 
Substantial  justice  has  been  done  by  the  final 
decree  entered,  which  is  accordingly  affirmed. 

HADLEnr,  a  J.,  and  MOUNT,  FULLER- 
TON,  and  BUDKIN,  JJ.,  concur. 


(«r  Wash.  M) 
STERN  T.  DANIEL. 

(Supreme  Conrt  of  Washington.    Sept  6,  1907.) 

1.  Evidence— Letters. 

In  an  action  for  attorney's  services,  letters 
written  by  defendant  to  plaintiff  which  showed 
that  defendant  wag  engaged  in  leasini;  buildings 
for  immoral  purposes  were  admissible,  thou^ 
they  reflected  on  defendant's  business  character, 
to  show  that  plaintiff  rendered  services  to  de- 
fendant in  the  way  of  advice  and  consultation 
in  regard  thereto,  for  which  plaintiff  was  en- 
titled   to   recover. 

2.  Witnesses— Peivileoed  Communications. 

Such  letters,  though  privileKcd  as  between 
either  plaintiff  or  defendant  and  third  parties, 
were  not  so  as  between  themselves. 

Appeal  from  Superior  Court,  Spokane 
County;   Miles  Poiudexter,  Judge. 

Action  by  Samuel  R.  Stern  against  R,  T. 
Daniel.  From  a  Judgment  for  plaintiff,  do- 
feiiilant  appeals.    Affirmed. 

See  88  Pac  1110. 
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A.  E.  Barnes  and  Geo.  A.  Latimer,  for  ap- 
pellant. Horace  Kimball  and  Samuel  B. 
Stem,  for  respondent 

MOUNT,  J.  Respondent  brought  this  ac- 
tion to  recover  from  appellant  for  the  value 
of  Berrices  rendered  as  an  attorney  and 
counselor  for  appellant  between  July  1,  1903, 
and  January  1,  1906,  and  also  for  disburse- 
ments alleged  to  have  been  made  for  appel- 
lant on  account  of  certain  cases  then  pending 
i'>  courU  The  trial  was  to  a  Jury,  and  re- 
sulted in  a  verdict  in  favor  of  respondent  In 
the  sum  of  $1,000.  The  court  denied  a  motion 
for  a  new  trial,  and  entered  a  judgment  on 
the  verdict  in  favor  of  respondent  in  the 
sum  of  $1,000.    The  defendant  aiv>eal8. 

The  complaint  alleged  the  value  of  the  serv- 
ices to  be  the  sum  of  $2,305,  and  the  amount 
of  disbursements  to  be  $795.32,  making  a 
total  of  $3,100.32.  On  this  total  the  complaint 
alleged  payments  by  the  respondent  amount- 
ing to  $1,422.25.  The  answer  admitted  the 
employment  of  the  respondent  by  the  appel- 
lant, but  denied  that  the  services  performed 
by  the  respondent  were  of  the  value  alleged 
In  the  complaint,  and  admitted  the  payment 
of  $1,422.25,  which  it  is  alleged  fully  paid 
respondent  for  his  services  and  disburse- 
ments. The  answer  also  alleged  three  affir- 
mative defenses,  substantially  as  follows: 
(1)  That  respondent  needlessly  expended  the 
sum  of  $490.92  In  the  defense  of  Wright  v. 
Daniel,  which  the  respondent  should  have 
known  was  a  useless  waste  of  money;  (2) 
that  In  the  case  of  Wright  v.  Daniel,  owing 
to  the  unskillful  manner  In  which  respond- 
ent defended  said  case.  It  became  necessary 
for  appellant  to  employ  other  counsel  at  an 
expense  of  $350,  to  assist  respondent  therein; 
(3)  that,  in  the  case  known  as  the  "Pattee 
Case,"  appellant  was  also  required  to  employ 
other  counsel  at  an  expense  of  $400,  on  ac- 
count of  the  unskillfulness  of  respondent. 
Becouse  there  was  no  evidence  to  support 
these  three  affirmative  defenses,  they  were 
each  taken  from  the  consideration  of  the  Jury. 
It  is  claimed  by  the  appellant  that  the  court 
erred  lu  not  granting  a  new  trial,  because  (1) 
of  Insufficleucy  of  the  evidence  to  justify  the 
verdict;  (2)  the  jury  was  prejudiced  against 
the  appellant;  (3)  the  fees  were  excessive  up- 
on their  face,  and  because  certain  exhibits 
were  erroneously  allowed  in  evidence.  A  cur- 
sory reading  of  the  plaintiff's  testimony  dis- 
closes that  there  is  ample  evidence  to  justify 
the  verdict.  If  the  jury  believed  it,  which 
they  evidently  did,  and  we  find  nothing  in  the 
amount  of  the  verdict  to  Justify  the  conten- 
tion that  the  Jury  were  prejudiced  against 
the  appellant 

The  complaint  prayed  for  a  balance  of  $1,- 
678.  There  was  evidence  to  support  the  judg- 
ment for  this  amount.  But  the  jury  found  for 
but  $1,000,  which  was,  in  our  opinion,  a  con- 
servative finding.  There  was  evidence  in  the 
case  which  may  have  had  a  tendency  of  preju- 
dice against  the  appellant     For  example. 


letters  which  were  written  to  respondent  by 
the  appellant  were  Introduced  in  evidence. 
These  letters  showed  that  appellant  was  en- 
gaged in  leasing  buildings  for  immoral  pur- 
poses. But  these  letters  were  admissible  to 
show  that  respondent  had  rendered  services 
to  the  appellant  in  the  way  of  advice  and  con- 
sultation in  regard  thereto,  for  which  re- 
spondent was  entitled  to  recover.  The  mere 
fact  that  these  letters  reflected  upon  the  busi- 
ness or  character  of  appellant  was  not  suffi- 
cient reason  for  excluding  them.  If  they 
were  prejudicial  on  this  account,  that  preju- 
dice is  not  manifest  in  the  verdict  rendered. 
It  is  also  claimed  that  these  letters  were 
privileged,  and  that  the  court  erroneously  ad- 
mitted them.  They  would  have  been  privi- 
leged, no  doubt  as  between  either  of  the  par- 
ties to  this  suit  and  third  parties;  but  as- 
between  the  attorney  and  client  the  rule  of 
privilege  will  not  be  enforced  where  th» 
client  charges  mismanagement  of  his  cause 
by  the  attorney,  as  was  the  case  here,  and 
where  it  would  be  a  manifest  injustice  to 
allow  the  client  to  take  advantage  of  the  rule 
of  privilege  to  the  prejudice  of  his  attorney, 
or  when  it  would  be  carried  to  the  extent 
of  depriving  the  attorney  of  the  means  of 
obtaining  or  defending  his  own  rights.  23 
Am.  &  Eng.  Bnc.  of  Law  (2d  Ed.)  p.  79 ;  Mit- 
chell V.  Bromberger,  2  Nev.  845,  90  Am.  Dec. 
550.  It  was  therefore  not  error  to  allow  these 
letters  in  evidence. 

It  is  also  argued  that  the  court  erred  In 
permitting  certain  hypothetical  questions 
proposed  to  attorneys  as  witnesses  upon  the 
question  of  the  amount  of  reasonable  fees. 
The  questions  as  finally  permitted  were,  we 
think,  in  accordance  with  the  plaintiff's  evi- 
dence and  supported  by  It,  and  therefore 
were  not  erroneous. 

We  find  no  reversible  error  in  the  record. 
The  judgment  must  therefore  be  affirmed. 

HADLEY,  0.  J.,  and  CROW,  PULLER- 
TON,  RUDKIN,  and  DUNBAR,  JJ.,  concur. 


GRANT  et  al.  v.  SPOKANE  TRACTION  CO, 
(Supreme  Court  of  Washington.    Sept  6,  1007.) 

1.  Trial  —  Findings    Ihconsistent    with 
Genekal  Verdict. 

A  complaint  in  an  action  for  personal  in- 
juries by  a  passenger  against  a  street  railway 
company  alleged  that  while  the  car  was  motion- 
less, and  plaintiff  was  alighting  therefrom,  and 
about  the  time  she  placed  one  foot  on  the  pave- 
ment, the  other  being  on  the  step  of  the  car,, 
the  car  wag  negligently  started.  The  jary  in  a 
special  verdict  found  that,  when  the  car  started, 
plaintiff  was  standing  with  both  feet  on  the 
steps  of  the  car.  Held,  that  the  special  verdict 
did  not  negative  the  general  verdict  that  the 
car  was  started  while  plaintiff  was  alighting, 
which  was  the  gist  of  the  negligence  charged. 

[Ed.  Note.~For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Trial,  {  857.] 

2.  Same— CoNSTBUCTioK  of  Special  Verdict. 

Where  a  special  verdict  is  susceptible  of 
two  constructions,  one  of  which  will  supitort  the 
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general  yerdict  and  the  other  will  not,  that  con- 
struction will  be  given  to  the  Kpecial  verdict 
which   will   support    the   general    verdict. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  872.] 

3.  Witnesses— Cross-Examination. 

Where,  in  an  action  for  personal  injuries 
by  a  passenger  against  a  street  railway  com- 
pany, It  appeared  on  the  direct  examination  of 
plaintiff's  husband  that  he  was  commonly  called 

doctor,"  and  that,  when  the  conductor  asked 
him  his  name,  he  handed  him  a  handbill,  contain- 
ing hia  name,  picture,  location  of  his  office, 
and  advertisement  of  his  methods  (A  treatment, 
cross-examination  was  properly  permitted  as  to 
whether  he  was  a  licensed  practitioner,  wheth- 
er he  prescribed  for  bis  wife,  and  the  handbill 
was  properly  admitted  in  evidence,  the  jury  be- 
ing entitled  to  know  who  the  witness  was  and 
the  character  of  his  business. 

1  Kd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  50,  Witnesses,  f|  1106-1108.] 

Appeal  from  Superior  Court,  Spokane 
County;    Mitchell  Gilliam,  Judge. 

Action  by  Nellie  M.  Grant  and  another 
against  the  Spokane  Traction  Company. 
From  a  Judgment  for  plaintiff,  both  parties 
appeal.    Affirmed. 

Graves,  Kizer  &  Graves,  for  appellant 
Danson  &  Williams,  for  respondents. 


MOUNT,  J.  Action  for  personal  Injuries. 
The  plaintiff  Nellie  M.  Grant  was  injured 
while  alighting  from  a  street  car  oi)erated 
by  defendant.  The  cause  was  tried  to  a 
Jury.  A  general  verdict  for  $1,700  was  re- 
turned in  plaintiffs'  favor.  Special  inter- 
rogatories were  submitted  to  the  jury  at 
defendant's  request,  and  were  answered  by 
the  jury  as  follows:  "(1)  Was  the  plaintiff 
Nellie  M.  Grant  standing  with  both  feet  on 
the  steps  of  the  car  when  it  started?  Ans. 
Yes.  (2)  If  so,  did  she  attempt  to  get  off,  or 
did  her  husband,  B.  M.  Grant,  pull  her  off 
after  the  car  had  started,  and  while  it  was 
in  motion?  Ans.  She  attempted  to  get  off,  and 
was  assisted  by  her  husband.  (3)  Was  the 
plaintiff  Nellie  M.  Grant  standing  with  one 
foot  on  the  step  and  one  foot  on  the  pave- 
ment nnd  In  the  act  of  getting  off  w^hen  the 
car  started?  Ans.  No."  Thereafter  the  de- 
fendant moved  the  court  for  a  judgment 
notwithstanding  the  general  verdict,  and 
tho  plaintiffs  moved  for  a  new  trial.  Both 
motions  were  denied,  and  a  judgment  enter- 
ed upon  the  general  verdict.  Both  parties  to 
this  action  have  appealed. 

The  defendant  contends  that  the  special 
findings  are  inconsistent  with  the  general 
verdict,  and  tlierefore  control  it,  and  plain- 
tiffs contend  that  the  court  erred  In  permit- 
ting certain  cross-examination  of  the  plain- 
tiff B.  M.  Grant  while  he  was  a  witness  in 
behalf  of  plaintiffs.  The  complainant  alleg- 
ed that  '"the  defendant's  said  car  was  stop- 
ped by  said  defendant  for  the  purpose  of 
IKTuiltting  plaintiff  Nellie  M.  (Jrant  and 
other  passengers  to  alight  from  said  car, 
and  thereupon  plaintiff  Nellie  M.  Grant  pro- 


ceeded by  invltatloD  of  said  defendant  to 
alight  from  said  car  while  It  was  motion- 
less, and  while  so  in  ttae  act  of  alighting 
from  said  car,  and  at  or  about  the  time  said 
plaintiff  placed  one  foot  upon  the  street, 
while  the  other  foot  was  upon  the  step  of 
said  car,  said  defendant  carelessly  and  neg- 
ligently started  said  car,  and  dragged  said 
plaintiff  Nellie  M.  Grant  for  a  short  distance, 
finally  throwing  her  violently  to  the  ground," 
thereby  Injuring  her.  Plaintiffs'  evidence 
substantially  conformed  to  these  allegations; 
but  the  Jury  found  by  the  special  findings 
above  quoted  that  at  the  time  the  car  start- 
ed the  plaintiff  Mrs.  Grant  was  standing 
with  both  feet  on  the  steps  of  the  car,  and 
one  foot  was  not  on  the  steps  and  the  other 
on  the  pavement.  Defendant  contends  upon 
these  special  findings  that  the  jury  found 
against  the  case  alleged  In  the  complaint 
but  permitted  recovery  upon  another  state  of 
facts.  A  number  of  cases  are  cited  to  the 
effect  that  a  plaintiff  cannot  allege  one  state 
of  facts  and  recover  upon  another,  and  this 
contention  thus  broadly  stated  is  no  doubt 
the  rule  (Albin  v.  Seattle  Electric  Company, 
40  Wash.  51,  82  Pac.  145);  but  the  n^llgence 
alleged  here  Is  that  the  car  was  motionless, 
and  that  the  defendant  carelessly  started 
the  car  while  plaintiff  was  In  the  act  of 
alighting  therefrom,  "and  at  or  about  the 
time  said  plaintiff  had  placed  one  foot  upon 
the  street,  while  the  other  foot  was  upon  the 
steps  of  said  car."  This  last  claiise  served 
to  fix  the  time  and  position  of  the  plaintiff 
when  the  car  was  started.  It  did  not  fix 
either  exactly,  but  only  at  or  about  a  cer- 
tain time.  The  gist  of  the  negligence  was 
In  starting  the  car  while  plaintiff  was  in  the 
act  of  alighting.  If  plaintiff  was  In  the  act 
of  alighting  when  the  car  started,  and  was 
injured  thereby,  without  fault  on  her  part, 
she  was  entitled  to  recover.  We  understand 
that  defendant  concedes  this  to  be  the  rule. 
It  might  be  extremely  difficult  for  any  one  to 
know  to  a  certainty  whether  both  feet  were 
on  the  steps,  or  one  was  without  support,  In 
space,  between  the  step  and  the  pavement,  or 
one  was  on  the  step  and  the  other  on  the 
pavement  upon  an  occasion  like  the  one  In 
(luestlon,  where  the  car  was  started  while  the 
passenger  was  In  the  act  of  alighting.  The 
details  which  fix  the  exact  moment  or  posi- 
tion of  a  person  under  such  circumstances  as 
existed  In  this  case  are  usually  arrived  at 
by  a  process  of  reasoning  rather  than  by 
memory,  so  that  a  person  may  easily  be  mis- 
taken as  to  the  exact  position  at  a  fixed 
time.  No  doulit  in  this  case  the  starting  of 
the  car,  the  plaintiff  standing  with  both  feet 
upon  the  steps  and  with  one  foot  on  tlie  step 
of  the  car,  while  the  other  was  in  space,  and 
one  foot  iiiwn  the  step  while  the  other  was  up- 
on the  pavement,  all  occurred  simultaneously, 
or  so  nearly  simultaneously  that  the  differ- 
ence  iu  time  was   Imperceptible.     As  sug- 
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gested  above,  the  statement  of  one  of  these 
positions  by  the  pleader  was  for  the  purpose 
of  fixing  the  time  at  which  the  car  was 
started.  If  the  car  was  started  at  either  one 
of  the  times,  the  negligence  was  the  same, 
becanse  all  of  the  acts  necessarily  took  place 
almost  slmultaneonsly  while  the  plaintiff 
was  in  the  act  of  alighting.  The  careless 
starting  of  the  car  while  plaintiff  was  In  the 
act  of  alighting  was  the  negligence  both  al- 
leged and  proved.  We  are  of  the  opinion  that 
the  finding  of  the  Jury  that  the  plaintiff  was 
standing  with  both  feet  on  the  steps  of  the 
car  when  It  started  did  not  negative  the 
genoral  verdict  to  the  effect  that  the  car  was 
started  while  plaintiff  was  In  the  act  of 
alighting  from  the  car,  and  therefore  does 
not  change  the  cause  of  action.  There  was 
no  finding  that  the  plaintiff  was  not  in  the 
act  of  alighting  from  the  car  when  It  was 
started.  The  most  that  can  be  claimed  for 
the  special  findings  is  that  they  are  suscepti- 
ble of  that  constnictlon.  "Where  a  special 
verdict  Is  susceptible  of  two  constructions, 
one  of  which  will  support  the  general  verdict 
and  the  other  will  not,  that  construction  will 
be  given  the  special  verdict  which  will  sup- 
port the  general  verdict"  McCorkle  ▼.  Mal- 
lory,  30  Wash.  632,  71  Pac.  186.  We  think 
the  court  did  not  err  in  refusing  to  render 
judgment  for  defendant  notwithstanding  the 
general  verdict. 

When  the  plaintiff  B.  M.  Grant  was  a  wit- 
ness, it  developed  upon  bis  direct  examina- 
tion that  be  was  commonly  called  "doctor." 
He  also  testified  that,  when  his  wife  was  In- 
jured, the  conductor  of  the  car  asked  him 
bis  name,  and,  in  reply  thereto,  the  witness 
handed  the  conductor  a  small  handbill,  con- 
taining his  name,  picture,  location  of  bis  of- 
fice, and  an  advertisement  of  his  methods  of 
treatment  On  cross-examination  counsel  for 
defendant  was  permitted  to  ask  the  witness 
if  he  was  a  licensed  practitioner,  and  if  he 
had  prescribed  for  his  wife;  and  counsel  for 
defendant  was  also  permitted  to  Introduce  the 
handbill  above  mentioned  In  evidence,  and 
question  the  witness  concerning  the  same.  We 
see  no  impropriety  in  this  cross-examination. 
The  Jury  were  entitled  to  know  who  the 
witness  was  and  the  character  of  his  busi- 
ness. Plaintiff  contends  that  the  object  of  the 
examination  was  to  prejudice  the  witness 
before  the  jury;  but  we  find  nothing  either 
in  the  examination  or  in  the  substance  of 
the  evidence  in  the  record  to  Justify  a  re- 
versal upon  this  ground  alone.  There  was 
certainly  no  abuse  of  discretion  on  the  part 
of  the  trial  court  In  respect  to  the  cross-ex- 
amination of  this  witness. 

The  Judgment  is  therefore  affirmed,  with- 
out costs  to  either  party. 

HADLET,  0.  J.,  and  CROW,  FULLER- 
TON,  RUDKIN,  and  DUNBAR,  JJ.,  concur. 


(47  Wadi.  US) 
COX  *.  CAPITOL  BOX  CO. 

(Supreme  Court  of  Washington.    Sept  7,  1907.) 

1.  MaSTEB      ANO      SKBVAITI   —   CONTBIBUIOBX 

Neolioenck. 

Whether  an  employs  Injured  while  operat- 
ing a  ripsaw  was  guilty  of  contributory  negli- 
gence held,  under  the  evidence,  for  the  jury. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  H  1089-1142.] 

2.  SAiflE  —  AssmcPTioH   or  Risk  —  Qttxstioii 

FOB  JUBT. 

Whether  an  employs  injured  while  operat- 
ing a  ripsaw,  In  consequence  of  his  hand  coming 
in  contact  therewith,  on  a  co-employ6  jerking 
away  the  lumber  attempted  to  be  sawed,  as- 
sumed the  risk,  held,  under  the  evidence,  for  the 
jury. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  U  106S-108S.] 

8.  Same— NKOLiOBncs  or  Mastkb— Quibtioii 

roB  JUBT. 

In  an  action  bv  an  employs  for  injuries  re- 
ceived, held,  that  the  question  of  the  negligence 
of  the  employer  in  placing  the  co-employS,  who 
was  16  years  of  age  and  mexperienced,  at  work 
at  the  place,  or  m  neelecting  to  properly  in- 
itruct  his  co-employ6  how  to  do  the  work,  or 
in  failing  to  warn  both  the  employs  and  the  co- 
employS  of  the  incidental  danger,  was  for  the 
jury. 

[Ed.  Note.— For  cases  h>  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  {{  1044-1050.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  O.  Chapman,  Judge. 

Action  by  James  D.  Cox,  a  minor,  by  Mrs. 
Kate  Alden,  guardian  ad  litem,  against  the 
Capitol  Box  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeala    Affirmed. 

R.  S.  Eskrldge  and  Philip  Tindall,  for  ap- 
pellant   Govnor  Teats,  for  respondent 

HADLEY,  C.  3.  This  is  an  action  to  re- 
cover damages  for  personal  Injuries.  There 
was  testimony  to  support  the  following  facts: 
The  defendant  is  a  manufacturer  of  boxes, 
and  among  other  things  it  makes  grape  boxes 
from  veneer.  In  tbe  process  of  making  the 
grape  tmxes.  It  cuts  two  ventilators  in  each 
end  of  the  veneer  with  a  ripsaw.  Tlie  ve- 
neer is  cut  into  strips  from  16  to  18  Inches  In 
length,  and  of  proper  width  for  making  into 
boxes.  Several  hundred  of  these  strips  are 
then  tied  into  a  bundle,  and,  with  the  strips 
standing  on  end,  the  bundle  is  from  16  to  IS 
inches  high  and  of  equal  or  greater  length 
across  tbe  table.  Aft»  they  are  tied  up, 
the  bundles  are  taken  to  a  ripsaw  table  for 
tbe  purpose  of  cutting  the  ventilators.  The 
guide  of  the  ripsaw  table  is  placed  at  the 
proper  distance  from  the  saw,  and,  while  the 
bundle  stands  upon  the  ends  of  the  strips.  It 
Is  pushed  by  the  operator  across  the  saw, 
which  cuts  the  ventilators.  All  guards  are 
removed  from  the  saw,  and  it  is  left  fully 
exposed;  this  being  necessary  in  order  to 
cut  the  slits  for  ventilating  purposes.  Tbe 
saw  is  exposed  above  the  table  about  an 
inch  and  a  half  or  two  inches,  which  Is  the 
depth  of  the  silts  cut  In  the  veneer.  Two 
persona  are  required  to  handle  the  bundles 
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during  the  operation  of  sawing  the  TentUa- 
tors.  One  stands  at  the  front  of  the  saw, 
and  pushes  the  bundle  along  over  it.  The 
other  stands  in  the  rear,  receives  the  bundle 
as  it  comes  over  the  saw,  and  then  passes  It 
back  to  the  one  In  front,  who  runs  it  over  the 
saw  again  to  cut  another  row  of  ventilating 
silts.  The  saw  revolves  toward  the  one  in 
front,  who  adjusts  the  bundle  to  the  guide, 
and  then  pushes  it  over  the  saw,  leaning 
forward  as  the  bundle  moves  from  him 
across  the  table.  As  he  pushes,  both  hands 
are  upon  the  bundle,  and  his  face  is  down- 
ward until  the  top  of  the  saw  has  cleared  the 
bundle,  when  the  other  party,  who  is  called 
an  "off-bearer,"  takes  it  as  aforesaid.  At 
this  Juncture  the  operator's  right  hand  Is 
immediatelr  over  the  saw.  As  the  saw  emer- 
ges from  the  edge  of  the  bundle  next  to  the 
operator.  It  begins  to  throw  dust,  and,  to  pro- 
tect his  eyes,  he  pulls  his  hat  down  over 
them,  and  this  obstructs  his  view  of  the  off- 
bearer.  Considerable  force  is  required  to 
push  the  bundles  over  the  saw,  inasmuch  as 
they  range  in  weight  from  30  to  60  pounds. 
Care  is  required  of  the  off-bearer  in  taking 
the  bundles  away  from  the  saw.  If  the 
bundle  Is  Jerked  from  the  operator  while  he 
Is  In  the  position  above  described,  his  hand 
is  liable  to  fall  down  upon  the  saw.  The 
plaintiff  had  worked  now  and  then  around 
machinery  for  several  years,  but  had  never 
done  the  kind  of  work  above  d^crlbed;  he 
being  but  18  years  of  age  at  the  time  of  the 
accident.  On  the  day  of  the  accident  a  boy 
by  the  name  of  GrlflBn  applied  to  the  defend- 
ant for  work.  He  was  about  16  years  of  age 
end  weighed  about  100  pounds.  He  had  nev- 
er before  worked  In  a  mill.  During  the  fore- 
noon of  that  day  Griffin  worked  taking  away 
material  from  an  ordinary  ripsaw  which  the 
plaintiff  was  running.  The  work  was  sim- 
ple, as  he  merely  carried  away  the  stuff  as  It 
w^as  ripped.  During  that  time  he  now  and 
then  put  sticks  on  top  of  the  saw  which 
were  thrown  toward  the  plaintiff  until  plain- 
tiff asked  him  to  stop  It;  Griffin  apparently 
not  realizing  the  danger  that  might  result 
from  such  amusement.  During  the  after- 
noon of  that  day,  the  foreman  of  that  depart- 
ment went  to  the  plaintiff,  and  ordered  him 
to  operate  the  veneer  ventilating  saw  hereto- 
fore described.  The  plaintiff  objected,  say- 
ing he  had  never  done  that  work,  and  did 
not  understand  it.  The  foreman  replied  that 
they  had  a  big  order,  and  that  the  plaintiff 
must  take  up  that  work.  At  the  same  time 
he  ordered  the  boy  Griffin  to  act  as  off-bearer 
for  the  plaintiff ;  the  duties  being  as  hereto- 
fore described.  The  foreman  said:  "You 
want  to  be  careful,  and  don't  get  your  mits 
in  here.  If  you  do,  you  are  liable  to  get  them 
whacked  off.  I  got  a  couple  of  fingers  cut  off 
ventilating  this  stuff."  He  also  said  to  the 
plaintiff  to  be  careful,  and  he  ran  one  bundle 
through  the  saw.  It  was  testlfletl.  however, 
that  he  did  not  show  the  boy  Griffiu  how  his 


work  should  be  done,  or  otherwise  warn  or 
instruct  him.  The  boys  proceeded  with  the- 
work  until  about  half  past  4  o'clock  in  the 
afternoon,  when  the  plaintiff  was  passing  a 
bundle  over  the  saw.  It  had  almost  reached 
the  point  where  the  plaintiff  was  to  let  go  of 
it,  his  bat  being  pulled  over  his  eyes  to  pro- 
tect them  from  the  dust,  when  Griffin  quick- 
ly Jerked  the  bundle  away,  and  the  plaintiff's 
hand  fell  upon  the  saw,  whereby  It  was  se- 
verely cut  and  torn,  leaving  permanent  in- 
juries. The  plaintiff  looked  up,  and  Griffin 
still  held  the  bundle.  Plaintiff  looked  at  his 
hand,  and  made  some  exclamation,  when 
Griffin  became  frightened  and  ran  away. 
There  Is  really  but  little  dispute  nboat  the 
foregoing  facts,  and,  in  any  event,  there  is 
sufficient  evidence  to  sustain  all  that  Is 
above  stated.  The  cause  was  tried  before  a 
Jury,  and  a  verdict  was  returned  for  plaintiff 
In  the  sum  of  $2,500.  Judgment  was  entered 
for  that  sum,  defendant's  motion  for  new 
trial  was  denied,  and  it  has  appealed. 

The  errors  assigned  are  that  the  court  re- 
fused to  take  the  case  from  the  Jury  at  the 
close  of  respondent's  evidence  and  again  at 
the  close  of  all  the  evidence;  also  that  ap- 
pellant's motions  for  Judgment  notwithstand- 
ing the  verdict  and  for  new  trial  were  de- 
nied. These  assignments  all  involve  the  suf- 
ficiency of  the  evidence  to  establish  the  lia- 
bility of  appellant.  Appellant  by  its  answer 
not  only  denied  negligence  on  its  own  part, 
but  pleaded  contributory  negligence  on  re- 
spondent's part,  and  also  alleged  that  the  ac- 
cident was  due  to  the  negligence  of  a  fellow 
servant,  and  that  respondent  assumed  the 
risk.  The  question  of  contributory  negli- 
gence under  such  evidence  as  was  submitted 
here  was  clearly  for  the  Jury,  as  has  been 
repeatedly  held  by  this  court  Perhaps  In  an 
ordinary  case  the  court  might  have  conclud- 
ed under  this  evidence  that  the  proximate 
cause  of  the  accident  and  Injury  was  the 
negligence  of  the  fellow  servant,  and  that  It 
was  therefore  a  mere  question  of  law  for 
the  court,  and  not  one  Involving  facts  for  the 
Jury.  The  circumstances  shown  In  evidence 
were,  however,  not  usual.  Here  was  a  dan- 
gerous saw,  revolving  at  great  speed,  in  an 
exposed  position.  The  exposure  seems  to 
have  been  necessary  in  order  to  accomplish 
the  work  as  designed.  Common  experience 
would  seem  to  suggest  that  about  such  a  dan- 
gerous machine  and  situation  only  thought- 
ful persons  of  mature  and  deliberate  Judgr 
ment  should  be  permitted  to  work.  In  any 
event,  if  young  persons  without  maturity  ot 
mind  and  without  experience  are  employed. 
It  follows  with  equal  force  that  they  should 
be  carefully  shown  how  the  work  should  be 
done,  and  fully  warned  against  the  dangers 
of  failing  to  follow  instructions.  Here  was 
a  yoimg  man  18  years  of  age,  who  had  been 
employed  at  other  work  In  the  factory.  The 
foreman  ordered  him  to  forthwith  take 
charge  of  this  ventilating  saw.    He  remou- 
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Btrated  on  the  ground  of  lack  of  experience, 
but  be  was  commanded  to  proceed  at  once 
with  the  work.  A  boy  16  years  of  age,  who 
bad  never  worked  in  a  mill  before  that  day, 
was  ordered  to  take  the  jrasltlon  at  the  other 
Bide  of  the  saw,  and  discharge  the  duties 
heretofore  described.  This  boy  was  not  in- 
structed as  to  his  duties,  and  was  not  warn- 
ed of  the  danger  that  might  result  to  his 
working  companion  under  such  circumstan- 
ces as  have  been  detailed.  That  he  was  not 
a  boy  of  deliberate  or  mature  mind  Is  not 
only  Indicated  by  his  youth,  but  also  by  other 
facts.  In  the  forenoon  of  that  day  he,  for 
amusement,  threw  sticks  upon  the  ripsaw  to 
see  them  whirled  away.  These  were  thrown 
near  the  face  of  respondent,  who  narrowly 
escaped  injury  therefrom.  Again,  when  re- 
spondent was  injured,  the  young  boy  became 
alarmed  and  ran  away.  Such  facts  indicate 
extreme  boyishness  and  lack  of  Judgment  or 
experience  sufficient  for  the  responsible  posi- 
tion he  was  directed  to  filL  Lf  it  be  said 
that  appellant  had  not  actual  knowledge  of 
these  boyish  traits,  it  may  also  be  said  that 
such  traits  may  reasonably  be  expected  in  all 
boys  of  that  age,  unless  by  actual  expei'ience 
certain  boys  may  have  demonstrated  more 
serious,  thoughtful,  and  mature  Judgment 
Perhaps  a  person  older  tban  respondent 
might  have  refused  to  work  with  such  an  in- 
experienced boy  at  such  a  place,  but  respond- 
ent was  himself  a  mere  boy.  He  had  not 
done  this  work  before  and  perhaps  did  not 
realise  the  danger  of  such  a  situation  as 
arose.  Moreover,  he  was  required  by  bis 
employer  to  act  quickly  and  without  time 
for  deliberation.  It  should  not,  tber^ore,  be 
said  as  a  matter  of  law  that  he  assumed  the 
risk,  and,  \m&«e  such  circumstances,  we 
think  it  was  properly  for  the  Jury  to  deter- 
mine whether  appellant  was  negligent  in 
placing  so  young  and  inexperienced  a  person 
at  work  at  that  place,  whether  it  neglected 
to  properly  Instruct  him  how  to  safely  do  the 
work,  or  to  warn  both  him  and  the  respond- 
ent of  the  incidental  danger;  and  also 
whether  the  injuries  of  the  respondent  were 
primarily  traceable  to  such  negligence.  The 
court  submitted  these  questions  to  the  Jury, 
and  the  verdict  establisbed'the  negligence  of 
appellant. 

Neither  party  has  cited  in  the  briefs  any 
authorities  touching  any  question  Involved. 
The  facts  are  such  as  lead  us  Into  the  realm 
of  fundamental  principles  which  operate,  or 
should  operate,  between  men.  Legal  prece- 
dents are  not  necessary  where  the  conscien- 
ces of  ordinary  and  reasonable  minds  univer- 
sally accept  certain  principles  as  fundamen- 
tally right  and  Just.  Such  minds  intuitively 
believe  that  if  an  employer  assumes  to  em- 
ploy children  or  persons  of  extreme  youth  and 
inexperience  about  dangerous  machinery,  ev- 
en if  the  act  of  employment  in  a  given  case  is 
not  itself  negligence,  It  is  at  least  negligence 
for  the  employer  not  to  first  Inform  himself 


as  to  the  experience  and  capability  of  the 
youth  to  cope  with  the  particular  situation,  or 
to  fail  to  properly  and  carefully  instruct  him 
about  his  work,  or  to  warn  him  against  im- 
pending danger  to  himself  and  others.  In 
Kirby  v.  Wheeler-Osgood  Co.,  42  Wash.  610, 
85  Fac.  ^,  this  court,  however,  discussed  to 
some  extent  the  rules  for  determining  wbeth- 
er  an  employer  has  been  negligent  in  the  em- 
ployment of  children  and  young  persons. 
Within  what  is  there  said,  it  was  not  for  the 
court  under  the  facts  In  this  case  to  deter- 
mine  as  a  matter  of  law  that  appellant  was 
not  negligent  Under  instructions  the  court 
properly  submitted  all  questions  of  negli> 
gence  to  the  Jury,  and,  the  Jury  having  found 
that  appellant  was  negligent  In  the  premises, 
the  verdict  should  be  sustained  for  the  fore- 
going reasons. 
The  Judgment  Is  affirmed. 

OBOW,    MOUNT,    FULLEJRTON,    EUD- 
EIN,  and  DUNBAR,  3J.,  concur. 


SMITH  r.  CAPITOL  BOX  00. 

(Supreme  Court  of  Washington.    Sept  7,  1007.) 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  W.  O.  Chapman,  Judge. 

Action  by  Joseph  Smith,  a  minor,  by  his 
guardian  ad  litem,  Viola  Smith,  against  the 
Capitol  Box  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

B.  8.  Eskridge  and  Philip  Tindall,  for  ap- 
pellant   Govnor  Teats,  for  respondent 

HADLEY,  C.  J.  This  Is  an  action  to  re- 
cover damages  for  personal  injuries.  The 
facts  are  In  essential  particulars  the  sMne  as 
those  Involved  In  cause  No.  6,761,  Cox  v.  Cap- 
itol Box  Co.  (decided  by  this  court  Sept  7, 
1907)  91  Pac.  555.  The  accident  occurred  in 
the  same  mill,  and  the  plaintiff  here  was  en- 
gaged tn  doing  the  same  kind  of  work  as  was 
the  plaintiff  In  the  case  cited.  For  a  descrip- 
tion of  the  plaintiff's  situation  as  an  opera- 
tor of  the  ripsaw  cutting  ventilating  silts  In 
the  bundles  of  veneer  for  use  in  grape  boxes, 
we  refer  to  the  statement  of  the  facts  in  the 
opinion  in  the  cause  mentioned.  In  the  case 
at  bar  the  plaintiff,  who  was  operating  the 
ventilating  saw,  was  at  the  time  about  16 
years  of  age,  and  his  off-bearer,  a  boy  by  the 
name  of  Haviland,  was  somewhat  older,  but 
at  the  time  of  the  accident  he  was  not  yet 
17  years  of  age.  Haviland  quidcly  Jerked 
the  bundle  of  veneer  away  Just  as  it  was 
about  to  clear  the  saw,  and  the  plaintiff's 
hand  dropped  from  the  bundle  against  which 
It  was  pressing  and  fell  upon  the  saw,  where- 
by it  was  severely  cut  and  injured.  The 
plaintiff  had  during  his  employment  been 
most  of  the  time  engaged  In  other  work,  and 
up  to  the  time  he  was  hurt  he  had  operated 
the  ventilating  saw  perhaps  as  much  as  one 
whole  day.    He  and  Haviland  had  been  work- 
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tag  together  at  the  saw  but  a  short  time  when 
the  accident  happened.  There  was  evidence 
that  Haviland  was  of  a  negligent  nature ;  that 
he  was  indolent,  and  that  he  worked  in  a 
lubberly,  careless  way,  that  he  was  generally 
reputed  among  the  employes  of  the  mill  as 
being  incompetent  and  lazy,  and  as  taking 
no  Interest  in  his  work.  He  had  worked  In 
the  mill  about  a  month,  and  the  foreman  dal- 
ly passed  and  observed,  or  could  have  ob- 
served, bis  manner  and  method  of  working. 
The  cause  was  submitted  to  a  jury  under  is- 
sues and  instructions  similar  to  those  ta  the 
case  above  cited,  with  the  result  that  a  ver- 
dict was  returned  for  plaintiff  in  the  sum  of 
$1,000.  Judgment  having  been  entered  for 
said  stun,  the  platatifl  has  appealed. 

We  see  no  reason  for  distinguishing  this 
case  from  that  of  Cox  v.  Capitol  Box  Co., 
supra,  unless  It  be  In  the  way  of  finding  addi- 
tional elements  of  negligence  which  possibly 
make  this  a  stronger  case  against  appellant. 
There  is  no  necessity  for  reviewing  these  in 
detail  further  than  as  they  are  suggested 
above.  The  parallel  facts  of  the  two  cases 
we  think  are  sufficiient  of  themselves  to 
lead  to  the  same  result,  and  for  the  reasons 
stated  m  the  other  opinion  the  judgment  in 
this  cause  is  affirmed. 

CROW,  MOUNT,  FCLLERTON,  RUDKIN, 
and  DUNBAR,  JJ.,  concur. 


GAGE   V.    SPRIKGSTON   LUMBER   CO. 
(Supreme  Court  of  Washington.    Sept.  7,  1907.) 

1.  Masteb  and  Servant— Injuries  to  Serv- 
ant—C  abb  Required. 

In  an  action  for  injuries  to  a  minor  serv- 
ant, an  instruction  that  if  both  plaintiff  and  de- 
fendant were  negligent,  and  plaintiff's  negli- 
gence contributed  proximately  to  tlie  injury, 
plaintiff  could  not  recover,  was  objectionable 
for  failure  to  define  the  standard  of  ordinary 
care  which  would  constitute  negligence  on  plain- 
tiff's part  precluding  a  recovery. 

2.  Same. 

In  an  action  for  injuries  to  a  minor  serv- 
ant, an  instruction  that  if  defendant  gave  plain- 
tiff reasonable  instructions  as  to  the  use  ot 
tools  and  machines,  and  plaintiff  did  not  ob- 
serve such  instructions  and  so  received  an  in- 
jury in  consequence,  defendant  would  not  be 
liable  therefor,  was  erroneous  for  failure  to 
require  the  jury,  in  determining  what  consti- 
tuted reasonable  instructions  to  plaintiff  to  con- 
sider all  the  circumstances  of  tlie  case,  par- 
ticularly the  youth  of  plaintiff  and  the  estent 
of  his  experience. 

3.  Same— Contributory  Negligence. 

An  instruction  that  if  plaintiff,  a  minor 
servant,  did  any  act  which  contributed  proxi- 
mately to  his  injury,  he  could  not  recover— that 
is,  if  he  did  anything  which  contributed  "in 
any  way  to  the  injury."  defendant  was  not  lia- 
ble thougli  negligent — was  erroneous,  as  requir- 
ing of  plaintiff  more  than  the  exercise  of  ordi- 
nary care. 

Appeal  from  Sui)erior  Court,  Spokane  Coun- 
ty; Win.  A.  Huneke,  Judge. 

Action  by  Edgar  Gage,  a  minor,  by  J.  I. 
Seward  as  guardian  ad  litem,  ngiiiust  the 
Sprlngston  Lumber  Company.    From  a  judg- 


ment in  favor  of  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

Thos.  H.  Wilson,  John  C.  Kleber,  and 
Robertiwn,  Miller  &  Roseuhaupt,  for  appel- 
lant. Danson  &  Williams  aud  Peacock  & 
Ludden,  for  respondent. 

HADLBY,  C.  J.  This  is  an  action  to  re- 
cover damages  for  personal  injuries.  The 
defendant  operated  a  sawmill  at  Sprlngston, 
Idaho,  and  the  plaintiff  was  at  the  time  of 
the  accident  in  the  defendant's  employ.  The 
plaintiff  was  then  a  boy  15  years  of  age.  He 
was  when  Injured  operating  a  drag  or  cut- 
off saw  for  cutting  slabs  into  shorter  lengths. 
As  the  slabs  were  cut  from  the  logs  by  the 
main  saw  of  the  mill,  they  were  carried  by 
means  of  live  rolls  to  a  position  in  front  of 
the  cut-off  saw.  This  saw  was  suspended  in 
a  swinging  frame,  and  operated  by  means  of 
an  overhead  shaft,  with  accompanying  pulleys 
and  belt.  When  the  slab  was  in  proper  posi- 
tion, the  operator  of  the  saw  pulled  the  saw 
frame  toward  him  by  a  handle  attached  for 
that  purpose.  This  dragged  the  saw  toward 
the  operator,  and,  by  its  circular  motion,  it 
cut  its  way  through  the  slab;  the  course  de- 
scribed by  the  saw  being  that  of  the  arc  of 
a  circle.  As  the  saw  emerged  from  the  slab. 
Its  moving  teeth  came  above  the  table  on 
which  the  slab  rested,  and  revolved  in  front 
of  the  operator.  While  the  plaintiff  was  thus 
operating  the  saw,  it  was  drawn  forward  so 
as  to  strike  his  right  arm,  entirely  severing 
a  portion  of  the  arm  from  his  body.  The 
complaint  charged  negligence  on  the  part  of 
defendant  in  a  number  of  particulars  relat- 
ing to  the  construction  and  method  of  operat- 
ing the  saw,  and  also  charged  that  defendant 
neglected  to  instruct  the  plaintiff  as  to  the 
dangers  and  hazards  of  said  place  and  the 
defects  in  the  saw  and  appliances.  It  was 
also  alleged  that  these  were  not  obvious  to 
the  mind  of  the  plaintiff,  and  that  be  neither 
knew  nor  appreciated  the  dangers.  The  de- 
fendant denied  that  it  was  negligent,  and 
averred  that  the  plaintiff's  injuries  were  due 
to  his  own  contributory  negligence,  and  also 
that',  with  knowledge  of  the  danger,  he  volun- 
tarily assumed  the  risk  thereof.  The  cause 
was  tried  before  a  jury,  and  a  verdict  was 
returned  for  the  defendant.  Plaintiff's  mo- 
tion for  new  trial  was  overruled,  and  Judg- 
ment was  entered  dismissing  the  action.  The 
plaintiff  has  appealed  from  the  judgment. 

The  errors  assigned  all  relate  to  instruc- 
tions wliich  were  given  to  the  jury  and  to 
the  refusal  to  give  others  requested  by  appel- 
lant. The  respondent  argues  that,  even  It 
errors  were  committed  in  giving  the  instruc- 
tions, they  became  harmless  in  view  of  the 
verdict,  for  the  reason  that  it  was  entitled 
to  have  the  jury  Instructed  to  return  a  ver- 
dict in  Its  favor.  We  do  not  think  the  evi- 
dence warranted  such  an  instruction  in  re- 
spondent's favor.  I'nder  the  testimony,  all 
questions  of  negligence  or  contributory  negll- 
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g«ice  were  for  the  jury,  and  each  party  was 
entitled  to  have  those  qnestlons  submitted  to 
the  Jury  by  correct  Instructions,  fully   and 
clearly   defining   the   law   applicable   to  the 
facts  as  claimed  by  him.    Somewhat  exten- 
sive instructions  were  given,  and  to  set  forth 
all  the  criticised  Instructions  in  hsec  verba 
with  a  discussion  thereof  would  require  more 
space  than  the  Importance  of  the   subject 
warrants.    The  respondent  urges  that,  when 
the  instructions  are  read  as  a  whole,  the  ob- 
jections to  segregated  parts  thereof  are  over- 
come.   In  some  respects  such  would  doubt- 
less be  true  in  some  cases;    but,  under  the 
particular  facts  of  this  case,  we  think  that, 
even  when  the  Instructions  are  all  considered 
as  a  whole,  there  are  some  parts  that  may 
have  been  confusing  and  misleading  to  the 
Jury  to  the  possible  prejudice  of  appellant. 
Without  undertaking  to  take  up  in  detail  all 
the  subjects  assigned  as  error,  we  will  refer 
to  certain  ones  only.    The  following  Instruc- 
tion was  given:    "Or,  if  you  should  find  that 
both  the  plaintiff  and  defendant  were  negli- 
gent, and  the  plaintiff's  negligence  contrib- 
uted proximately  to  the  happening  of  the  in- 
jury, then  the  plaintiff  cannot  recover,  and 
your  verdict  must  be  for  the  defendant."    It 
will  be  seen  that  no  reference  is  made  la  this 
instruction  to  the  standard  of  reasonable  and 
ordinary  care  as  being  all  that  was  required 
of  appellant.    The  Instruction  might  easily 
have  been  understood  by  the  jury  to  mean 
that,  without  regard  to  any  question  of  care. 
If  appellant's  couduct  in  any  way  contributed 
to  the  injury,  it  became  negligence  and  pre- 
cluded his  recovery.    The  rule  Is,  however, 
that,    to   constitute  contributory   negligence, 
there  must  be  want  of  ordinary  care,  having 
In  view  all  the  circumstances  of  the  case  and 
such  lack  of  ordinary  care  must  contribute  to 
the  injury  as  an  efficient  cause  thereof.    7 
Am.  &  Eng.  Eac.  of  Law  (2d  Ed.)  375,  380. 
A  part  of  the  text  upon  the  last  cited  page, 
supported  In  the  footnote  by  the  citation  of 
many  authorities,  is  as  follows:     "Xor  will 
the  fact  that  the  person  injured  proximately 
contributed  to  his  own  injury  by  his  con- 
duct constitute  contributory  negligence.  If  he 
was  not  guilty  of  a  want  of  ordinary  care." 
The  following  appears  in   the  instructions: 
"But  if  the  defendant  should  give  the  plain- 
tiff reasonable  Instructions  as  to  the  use  of 
tools  and  machines,  and  the  plaintiff  should 
not  observe  such  instructions,  and  should  re- 
ceive an  Injury  in  consequence,  the  defend- 
ant would  not  be  liable  therefor  and  the 
plaintiff  could  not  recover."    The  above  fails 
to  call  the  attention  of  the  jury  to  the  fact 
that  in  determining  what  were  reasonable  in- 
structions to  api)ellant  they  should  take  into 
consideration  all  the  circumstances,  particu- 
larly the  boyhood  of  appellant  and  the  extent 
;and   character   of   his   experience;    that   to 
make  such  instructions  reasonable  they  must 
have  been  suc-h  as  would  have  been  under- 
stood by  an  ordinary  boy  of  appellant's  age 


and  experience,  leading  such  an  one  to  ap- 
preciate the  dangers  of  the  situation.  It  Is 
true  In  another  instruction  reference  is  made 
to  the  age,  experience,  and  capacity  of  appel- 
lant, and  that  respondent  should  have  taken 
these  into  consideration  when  instructing  ap- 
l)ellant;  but  no  standard  is  specified  for  such 
instructions,  except  that  that  degree  of  care 
should  be  exercised  which  an  ordinarily  pru- 
dent person  would  exercise  under  like  cir- 
cumstances. We  think,  in  view  of  the  boy- 
hood of  appellant  and  of  his  necessarily  lim- 
ited experience  at  the  age  of  15  years,  that  he 
was  entitled  to  more  specific  statement  of  the 
duties  resting  upon  the  emploj-er  of  children 
than  the  mere  general  statement  applicable 
to  the  ordinary  cases  of  adult  persons. 
"Complaint  is  further  made  of  a  series  of  in- 
structions, all  to  the  effect  that  the  conduct 
of  the  deceased,  who  was  a  girl  of  13,  was 
to  be  measured  by  what  'an  ordinarily  cau- 
tious, careful,  and  prudent  person  would  have 
done  under  the  same  circumstances.'  It  is 
said  tiiat  herein  no  allowance  is  made  for 
the  fact  that  the  deceased  was  a  minor  child, 
and  that  the  jury  might  well  have  been  mis- 
led into  believing  that  the  care,  caution,  and 
prudence  required  of  her  were  the  care,  cau- 
tion, and  prudence  which  the  ordinary  adult 
person  would  have  exercised  under  the  same 
circumstances.  Of  course,  as  was  said  la 
Studer  v.  S.  P.  Co.,  121  Cal.  400,  53  Pac.  942, 
66  Am.  St.  Rep.  39:  'The  same  act  which 
would  be  negligence  in  an  adult  may  not  be 
such  if  done  by  a  child;  but  a  child  is  re- 
quired to  exercise  the  same  degree  of  care 
that  would  be  expected  from  children  of  his 
age,  or  which  children  of  his  age  ordina- 
rily exercise.  *  ♦  •  Children,  as  well  as 
adults,  should  use  the  prudence  and  discre- 
tion which  persons  of  their  years  ordinarily 
have.  The  law  imposes  upon  minors  the 
duty  of  giving  such  attention  to  their  sur- 
roundings and  care  to  avoid  dangers  as  may 
fairly  and  reasonably  be  expected  from  per- 
sons of  their  age  and  capacity.'  In  this  re- 
gard, also,  to  avoid  the  possibility  of  misun- 
derstandings, the  instructions  could  profitably 
be  made  more  explicit."  Quill  v.  Southern 
Pacific  Co.,  73  Pac.  991,  140  Cal.  268.  With 
respect  to  the  difference  between  the  general 
rules  applicable  in  cases  of  adults  and  chil- 
dren, see,  also,  Kirby  v.  Wheeler-Osgood  Com- 
pany, 42  Wash.  610,  85  Pac.  62. 

The  following  instruction  was  given:  "It 
is  also  the  law  that  the  platotlff  assumes  all 
known  dangers  In  and  about  his  duties,  and 
If  there  were  defects  or  dangers  in  and  about 
the  machinery  plaintiff  was  working  at,  and 
the  plaintiff  knew,  or  in  the  exercise  of  or- 
dinary care  should  have  known,  of  such  de- 
fects and  dangers,  then  he  assumes  all  Tisic 
of  danger  from  such  defects,  and  if  he  is  in- 
jured tiiereby  the  defendant  would  not  be  lia- 
ble-and  the  plaintiff  cannot  recover.;  and 
where  the  defects,  if  any,  are  known  and  ap- 
parent, the  plaintiff  assumes  all  danger  there- 
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from,  whether  he  has  been  Instructed  as  to 
sncb  defects  or  not"  In  the  above  instmc- 
tlon  no  reference  Is  made  to  the  boyhood  of 
appellant,  or  to  the  rule  aa  to  ordinary  care 
la  such  a  case.  The  jury  were  left  to  Infer 
that  the  same  test  for  determining  ordinary 
care  applies  In  the  case  of  instructing  the 
child  as  in  that  of  an  adult  In  this  respect 
the  instruction  was  defective  "In  such 
cases,  while  a  minor  employe  is  held  to  have 
assumed  the  risks  of  the  employment,  yet  It 
Is  only  such  risks  as  one  of  his  age,  discre- 
tion, and  experience  can  be  said  to  have  com- 
prehended that  he  will  be  charged  with  hav- 
ing assumed.  And  he  may  recover  for  in- 
juries resulting  from  dangers  that  by  rea- 
son of  youth,  immaturity,  and  Inexperience, 
he  was  unable  to  fully  apprehend,  and  the 
perils  of  which  had  not  been  explained  to 
him."  7  Am.  &  Eng.  Enc.  of  Law,  pp.  407, 
406.  The  following  hkstructlon  was  given: 
"If  the  plalntifT  himself  did  any  act  which 
contributed  proximately  to  his  Injury,  then 
he  cannot  recover,  and  the  defendant  would 
not  be  liable,  even  if  the  defendant  was  neg- 
ligent in  any  one  or  more  of  the  respects  al- 
leged In  the  complaint  and  which  caused 
the  injury.  In  other  words,  where  the  plaln- 
tiCt  himself  did  anything  which  contributed 
In  any  way  to  the  Injury  as  I  have  hereto- 
fore stated,  then  he  cannot  recover  even  If 
the  defendant  was  negligent."  The  above  in- 
struction squarely  stated  to  the  jury  that  if 
the  appellant  did  "anything"  which  "in  any 
way"  contributed  to  his  Injury,  he  could  not 
recover,  and  that,  too,  without  regard  to  how 
much  or  what  degree  of  care  he  may  have 
exercised  under  all  tbe  circumstances.  The 
instruction  was  erroneous  within  the  deci- 
sion In  Atherton  v.  Tacoma  Railway  &  Pow- 
er Co.,  80  Wash.  895,  71  Pac.  39,  and  cases 
there  cited.  Tbe  rule  as  stated  in  the  in- 
struction requires  that  appellant  In  order  to 
entitle  him  to  recover,  should  have  been  ab- 
solutely free  from  any  negligence  whatever. 
By  the  opinion  cited  and  other  decisions  of 
this  court  there  mentioned,  it  is  established 
in  this  state  that  all  that  the  law  requires  in 
such  cases  Is  the  exercise  of  ordinary  care 
under  the  circumstances  surrounding  one,  and 
that  he  may  exercise  such  care  although  he 
may  be  slightly  negligent  in  the  broadest 
sense  of  the  term. 

Other  assignments  are  made  relating  to  the 
instructions  given  and  requests  refused;  but 
we  believe  further  discussion  is  not  necessary. 
In  view  of  what  has  been  hereinbefore  said. 
The  judgment  Is  therefore  reversed,  and  the 
cause  remanded,  with  instructions  to  grant 
a  new  trlaL 

OBOW,  MODNT,  and  DUNBAB,  Jj;  con- 
cur. 

We  think  the  last  Instruction  quoted  er- 
roneous, and  for  that  reason  concur  in  the 
nsult:    FULLEBTON  and  BUDKIN,  JJ. 


(4rWuh.  R) 
LA  BEB  T.  SULTAN  IiOGGINO  GO. 

(Supreme  Court  of  Washington.    Sept  B,  190T.) 

1.  Masteb  ard  Sebvaht— Irjtwies  to  Sk»v- 
ant—Nbgliobncb— Evidence. 

In  an  action  for  injuries  to  servant  «vi* 
dence  held  to  show  a  prima  fade  case  of  defend- 
ant's negligence. 

[Ed.  Note.~For  cases  in  point  see  Cent  Dig. 
vol.  84,  Master  and  Servant  II  964,  977.] 

2.  Same— PucADiRO— AixEOATioif  or  Neou- 

OENCK. 

Where,  in  an  action  (or  injariee  to  a  serr* 
ant,  the  complaint  charged  negligence  In  furnish- 
ing plaintiff  with  a  defective  cable  attached  to  a 
gin  pole  used  In  loading  iogs  onto  cars,  the  fur- 
ther allegation  that  defendant  failed  to  provide 
plaintiff  with  a  safe  place  to  work  was  a  deduc- 
tion from  the  specific  acts  of  negligence  charged, 
and  did  not  widen  tbe  scope  of  the  inquiry,  so  aa 
to  authorize  evidence  of  net^igenoe  not  covered 
by  the  specific  allegation. 
Boot  J->  dissenting. 

Apical  from  Superior  Ooort,  Sn<diomiall 
County;  W.  W.  Black,  Jndgs. 

Action  by  W.  O-  La  Bee  against  tbe  Boltaa 
Logging  Company.  From  an  order  granting 
plaintiff  a  new  trial,  defendant  appeals.  At- 
firmed. 

Graves,  Palmer  A  Mnrphy  and  CX  H.  Win- 
ders, for  appellant  Boney  ft  Loveless  and 
Hathaway  tt  Alston,  for  respondent 

FULLEBTON,  J.  This  is  an  action  for 
personal  injuries.  At  tbe  time  be  received 
the  injury  for  which  he  sues,  the  respond- 
ent was  in  the  employ  of  the  appellant  work- 
ing with  a  gang  of  men  engaged  In  loading 
saw  logs  onto  railroad  cars.  In  loading  the 
logs  tbe  men  had  the  assistance  of  mechani- 
cal appliances.  These  consisted  of  a  large 
heavy  pole,  some  40  feet  in  length,  known  in 
the  vernacular  as  a  "gin  pole,"  set  with  the 
heavy  end  In  the  ground  by  the  side  of  the 
railroad  track,  and  slanted  over  the  track, 
so  that  the  upper  end  reached  a  point  imme- 
diately above  Its  center.  The  pole  was  stay- 
ed with  three  steel  cables;  one  end  of  each 
of  them  being  fastened  to  tbe  top  of  the  pole 
and  the  other  carried  back  and  made  fast  to 
a  tree  or  stump  or  some  other  fixed  object 
sufficiently  secured  In  the  ground  to  withstand 
a  strain.  Fastened  to  the  top  of  the  gin 
pole  so  as  to  swing  immediately  under  it 
was  a  heavy  pulley.  Some  distance  back 
from  the  track  a  donkey  engine  was  stationed, 
from  which  another  wire  cable  was  run 
through  the  pulley  fastened  to  the  gin  pole. 
It  was  by  means  of  this  cable  that  the  logs 
were  rolled  and  lifted  onto  the  cars.  The 
cable  was  also  used  for  another  purpose. 
Cars  were  brought  to  the  loading  station  a 
number  at  a  time.  As  they  could  be  loaded 
only  from  a  place  on  tbe  track  Immediately 
under  the  gin  polie,  it  was  necessary,  after 
loading  a  car,  to  move  it  forward  on  the 
track  80  that  another  might  be  brought  in 
its  place,  and  the  practice  was  to  leave  the 
cars  coupled  together  and  move  the  entire 
train.  This  moving  was  done  by  bitching 
tbe  cable  used  to  load  tbe  logs  onto  tbe  fax 
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ther  end  of  the  car  desired  to  be  brought  Into 
position,  and  bringing  It  Into  place  by  a  pull 
on  the  cable  from  the  donkey  engine.  At  the 
time  of  the  accident  the  men  had  for  loading 
a  group  of  five  cars.  Four  of  these  had  been 
loaded,  and  preparations  were  made  for 
bringing  the  fifth  one  Into  place.  The  track 
at  this  point  tras  somewhat  steep,  and  the 
cars  were  held  In  place  by  their  brakes,  which 
had  to  be  loosened  before  the  cars  could  be 
moved.  Preparatory  to  loosening  the  brakes, 
the  cable  was  hitched  to  the  lower  end  of 
the  empty  car  and  made  tight  by  a  pull  from 
the  donkey  engine.  The  respondent  then 
mounted  the  cars,  and  proceeded  to  loosen  the 
brakes  with  a  short  piece  of  gas  pipe  which 
he  used  as  a  lever.  He  was  just  loosening 
the  last  one  when  a  pull  was  made  In  an  at- 
tempt to  move  the  cars.  This  pull  caused 
one  of  the  stay  cables  fastened  to  the  gin 
pole  to  give  way,  letting  the  pole  fall.  In 
falling  the  pole  struck  the  respondent  on  the 
back,  bearing  him  down  upon  the  piece  of 
gas  pipe  which  he  happened  to  be  holding  in 
an  upright  position,  forcing  the  pipe  entirely 
through  his  body,  and  causing  the  Injury  for 
which  he  sues.  It  appears  from  the  record 
also  that  the  appliances  described  were  fur- 
nished by  the  appellant;  that  they  were  being 
used  at  the  time  of  the  accident  for  the  pur- 
poses for  which  they  were  intended,  and  were 
so  used  under  the  direction  of  the  appellant's 
foreman. 

In  bis  complaint  the  respondent  charged 
that  the  accident  was  caused  by  the  defective 
and  dangerous  condition  of  the  stay  cable 
which  gave  way  and  let  the  gin  pole  fall,  al- 
lying that  It  was  carelessly  and  negligently 
fastened  to  the  gin  pole,  and  had  become  old, 
worn,  weakened,  and  rusted  and  In  need  of 
repair,  all  of  which  was  known  to  the  appel- 
lant, or  by  reasonable  diligence  ought  to  have 
been  known  by  it,  but  which  was  unknown 
to  the  respondent;  furtlier  alleging  that  "by 
reason  of  the  neRllgence  of  the  defendant  in 
failing  to  provide  the  plaintiff  with  a  safe 
place  In  which  to  work,  and  by  reason  of  the 
negligence  of  the  defendant  in  failing  to  pro- 
vide a  Buflficleut  and  suitable  guy  rojie  or 
cable  to  sustain  the  gin  pole  and  perform  the 
service  required  of  the  same,  and  by  reason 
Of  the  negligence  of  the  defendant  In  falling 
to  properly  secure  the  said  guy  rope  or  ca- 
ble," the  gin  pole  fell,  etc.  The  only  evidence 
offered  at  the  trial  in  support  of  these  alle- 
gations was  that  above  outlined,  and  the  fur- 
ther fact  that  the  cable  gave  way  at  the 
point  where  it  was  spliced  to  the  gin  pole, 
three  of  the  strands  of  the  splice  breaking, 
and  three  pulling  out.  On  the  trial  at  the 
conclusion  of  the  respondent's  case,  the  court 
granted  a  nonsuit  and  discharged  the  Jury, 
and  later,  on  respondent's  motion  for  a  new 
trial,  set  the  nonsuit  aside  and  granted  a 
new  trial.  This  appeal  is  from  the  last- 
mentioned  order.  The  trial  judge  based  Its 
ruling  on  two  grounds:  First,  that  he  had 
erred  In  holding  that  the  respondent  bad 
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failed  to  show  any  negligence  on  the  part 
of  the  appellant;  and,  second,  that  be  had 
erred  In  excluding  certain  evidence  offered 
by  the  respondent,  and,  as  these  propositions 
involve  matters  of  law  In  which  the  <)uestion 
of  discretion  does  not  enter,  they  are  review- 
able on  appeal  to  this  court. 

On  the  question  of  the  sufficiency  of  the 
evidence,  the  appellant  contends  that  the  re- 
spondent has  shown  nothing  more  than  that 
the  cable  broke  and  that  he  was  Injured 
thereby,  and  argues  that  this  Is  not  suffi- 
cient to  charge  the  respondent  with  negli- 
gence; that,  in  order  to  make  a  prima  facie 
case,  he  was  required  to  go  further,  and  show 
that  the  breaking  was  caused  by  some  de- 
fect of  construction  or  material;  and  that 
the  respondent  knew  or  by  reasonable  dili- 
gence could  have  known  of  such  defect.  But 
it  seems  to  us  that  the  appellant  baa  placed 
a  too  narrow  construction  upon  the  respond- 
ent's evidence.  The  evidence,  in  addition  to 
showing  that  the  cable  broke  and  caused  an 
Injury  to  the  respondent,  showed  that  it  was 
furnished  to  tbe  respondent  by  tbe  appellant 
for  a  particular  purpose,  and  that  it  broke 
wblle  being  used  In  a  proper  manner  for  the 
purpose  for  which  it  was  Intended.  This  la 
some  evidence  of  negligence  on  the  part  of 
the  appellant.  Instrumentalities  Intended  for 
a  particular  purpose,  and  suitable  and  proper 
for  that  purpose,  do  not  break  when  put  to 
the  use  for  which  they  are  designed  when 
used  In  a  proper  manner.  So  the  converse  of 
this  proposition  must  be  true.  If  the  instru- 
mentality does  break  when  put  to  the  use  for 
which  it  Is  designed  and  used  in  a  proper 
manner,  It  is  evident  that  it  was  either  de- 
fective in  material  or  construction  In  the 
first  instance,  or  has  become  so  since  it  was 
put  to  use.  Therefore,  when  the  servant 
shows  that  the  master  furnished  him  an  In- 
strumentality to  be  used  for  a  particular  pur- 
pose, that  be  used  it  for  the  purpose  intended 
in  the  manner  Intended,  and  that  It  broke 
when  being  so  used  and  injured  him,  he 
makes  out  a  prima  fade  case  of  negligence 
against  the  master.  Coleman  v.  Mechanics' 
Iron  Foundry  Co.,  1C8  Mass.  204,  46  N.  B. 
KMC;  Moj'uihan  v.  Hills  Company,  140  Mass. 
586.  10  X.  E.  574,  4  Am.  St.  Rep.  348;  Ten- 
nessee Coal,  Iron  &  Kailroad  Co.  v.  Hayes, 
07  Ala.  201,  12  South.  98;  Armour  v.  Gol- 
kowska,  05  III.  App.  492;  Solarz  v.  Manhat- 
tan Railway  Co.,  31  Abb.  N.  C.  (N.  Y.) 
426.  20  N.  Y.  Supp.  1123;  Highland  Boy 
Gold  Mln.  Co.  v.  Pouch,  124  Fed.  148,  61 
C.  C.  A.  40;  Cincinnati,  I.,  St.  L.  &  C.  Co. 
v.  Roesch,  26  N.  E.  171,  12C  Ind.  445. 

With  reference  to  the  second  question,  we 
think  the  evidence  offered  was  properly  ex- 
cluded undei:  the  Issues  as  made.  Tbe  alle- 
gation to  tbe  effect  that  the  appellant  failed 
to  provide  the  respondent  with  a  safe  place 
in  which  to  work  was  rather  a  deduction 
from  the  specific  acts  of  negligence  thereto- 
fore alleged  than  a  general  allegation  of  neg- 
ligence.   As  such  It  did  not  widen  tbe  scope 


Digitized  by 


Uoogle 


662 


91  PACIFIC  BBPORTBB. 


(Wash. 


of  the  Inqalry  so  as  to  admit  erldehce  of  neg- 
ligence not  covered  by  tbe  specific  allegations. 
Henne  v.  Steeb  Shipping  Co.,  37  Wash.  331, 
70  Pac.  93S;  Bedford  ▼.  Spoliane  St  Ry.  Co., 
9  Wash.  55,  36  Pac.  1085. 

In  BO  far  therefore  as  the  order  for  a  new 
trial  was  based  on  tbe  latter  ground  It  was 
erroneous,  but,  since  It  is  sustained  by  tbe 
first  ground  stated,  it  must  be  affirmed.  It 
Is  80  ordered. 

HADLBY.  0.  J.,  anrt  CROW  and  BUD- 
KIN,  JJ.,  concur.    ROOT,  J.,  dissents. 


<«  Wanh.  121) 

McCLt;LL.AN  r.  O'CONNOR. 
(Supreme  Court  of  Washington.    Sept.  7,  1907.) 

Deeds— EviDERcis— Validity— Fraud. 

Evidence  in  an  action  by  a  sister  against 
her  brother  to  set  aside  a  deed  to  the  brother 
from  their  mother  on  the  ground  of  fraud  held 
to  support  findings  for  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  §  615.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  A.  E.  Rice,  Judge. 

Action  by  Mary  Agnes  McGlellan  against 
Thomas  G.  W.  O'Connor.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    AfiSrmed. 

Sol  Smith,  for  appellant  Welsh  &  Welsh, 
for  respondent 

CROW,  J.  The  plaintllT,  Mary  Agnes  Mc- 
Clellan,  brought  this  action  against  her  broth- 
er, Thomas  G.  W.  O'Connor,  to  cancel  and  set 
aside  a  deed  executed  by  one  Mary  O'Connor, 
a  widow,  the  mother  of  plaintiff  and  defend- 
ant to  recover  the  title  to  and  possession  of 
one-half  of  the  realty  thereby  conveyed,  and 
to  also  recover  certain  personal  property. 
From  a  decree  quieting  the  title  of  the  de- 
fendant, and  refusing  to  cancel  tbe  deed,  tbe 
plaintiff  has  appealed. 

The  evidence  shows  that  on  April  6,  1898, 
one  William  O'Connor,  a  single  man,  brother 
of  appellant  and  respondent  died  Intestate; 
that  certain  land  in  Pacific  county  of  which 
he  died  seised  descended  to  bis  mother,  Mary 
O'Connor;  that  on  November  1,  1898,  Mary 
O'Connor,  by  quitclaim  deed,  conveyed  the 
land  to  the  respondent  Thomas  G.  W.  O'Con- 
nor ;  and  that  thereafter,  on  October  27,  1903, 
Mary  O'Connor  died  intestate;  that  on  No- 
vember 27,  1905,  more  than  seven  years  after 
the  execution  of  tbe  deed,  and  more  than  two 
years  after  the  death  of  Mary  O'Connor,  the 
appellant  Mary  Agnes  McCleilan,  Instituted 
this  action,  alleging  that  the  respondent  had 
procured  the  execution  of  the  deed  by  fraud 
and  misrepresentation;  that  Mary  O'Connor, 
the  grantor,  was  without  business  capacity; 
that  she  did  not  know  what  she  was  doing; 
that  tbe  deed  was  without  consideration; 
that  the  land  therein  described  still  belonged 
to  her  estate ;  and  that  the  appellant  as  her 
heir  at  law  was  entitled  to  a  one-half  interest 
therein.    Appellant  demanded  that  the  deed 


be  canceled  and  set  aside,  and  that  she  be 
awarded  an  undivided  one-half  interest  in  tbe 
land.  The  trial  court  found  that  the  deed  was 
the  valid  and  voluntary  act  of  Mary  O'Connor, 
that  she  was  of  sound  mind,  and  that  she 
Intended  to  convey  all  of  the  realty  to  the 
respondent  Although  many  assignments  of 
error  have  been  presented,  and  numerous 
points  are  discussed  In  the  briefs,  the  one 
controlling  question  on  this  appeal  is  whether 
the  findings  are  sustained  by  the  evidence. 
Having  carefully  examined  and  weighed  all 
of  the  evidence,  we  conclude  that  they  are 
supported  by  its  clear  preponderance.  The 
appellant  by  two  marriages,  both  contracted 
against  the  opposition  of  her  parents  thai 
living,  bad  become  estranged  from  them.  She 
had  been  divorced  from  her  first  husband, 
and  the  evidence  shows  that  her  mother  de- 
termined that  neither  she  nor  her  second 
husband  should  receive  any  of  the  land ;  that 
Mary  O'Connor  voluntarily  executed  and  de- 
livered the  deed  to  her  son,  the  respondent 
with  whom  she  lived,  and  by  whom  her  sup- 
I)ort  was  provided ;  and  that  she  was  at  the 
time  in  complete  possession  of  all  her  facul- 
ties, being  of  sound  mind.  There  is  an  utter 
failure  of  competent  evidence  tending  to  show 
any  fraud  on  tbe  part  of  the  respondent  or 
that  he  overreached  his  mother  In  any  man- 
ner. No  good  purpose  would  be  accomplished 
by  discussing  the  evidence  in  detail.  It  is 
sufficient  to  state  that  it  clearly  sustains  the 
findings  made  by  the  trial  court  ^^  the  final 
decree  entered. 
The  Judgment  Is  affirmed. 

HADLEY,  C.  J.,  and  FULLBRTON,  RDD- 
KIN,  MOUNT,  and  DUNBAR,  JJ..  concur. 


(47  Waab.  lOS) 
GRUBB  T.  STEWART  et  aL 

(Supreme  Court  of  Washington.    Sept  6,  1907.) 

1.  UsuBT — Plbadirg — Necessitt  fob  Plea  oi" 

USUBT. 

Usury  is  nnavailable  as  a  defense  unless 
pleaded. 

rE2d.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  47,  Usury,  §  276.] 

2.  Same— Persons  Enthxed  to  Plead. 

Where  defendants  were  not  creditors  nor 
in  privity  with  an  investment  company  which 
was  complainant's  debtor  under  a  contract  on 
which  complainant's  claim  was  based,  they  could 
not  avail  ttiemselres  of  the  defense  that  the  con- 
tract sued  on  was  usurious ;  such  defense  being 
personal  to  the  debtor  and  his  pv  ivies. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  47,  Usury,  |  364.] 

Appeal  from  Superior  Court  Clallam  (Tood- 
ty;  Geo.  C.  Hatch,  Judge. 

Suit  by  Betsy  P.  Grubb  against  James 
Stewart  and  others.  From  a  decree  In  favor 
of  complainant  defendants  appeal.    Affirmed. 

James  Stewart  and  Graves,  Palmer  &  Mur- 
phy,  for  appellants.  Trumbull  &  Trumbull, 
for  respondent. 
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MOUNT,  J.  On  the  5th  flay  of  January, 
1890,  the  United  States  Savings  &  Loan  Com- 
pany, a  corporation  located  at  St  Paul,  Minn., 
entered  Into  a  contract  with  the  Pacific  & 
Oriental  Investment  Company,  a  corporation 
located  at  Port  Angeles,  in  this  state,  to  sell 
to  the  last-named  coriwratlon  lot  3,  In  block 
13,  of  the  town  of  Port  Angeles,  for  a  con- 
sideration of  $1,700.  According  to  the  terms 
of  this  contract,  $425  was  to  be  paid  In  cash 
upon  delivery  of  the  contract,  and  thereupon 
possession  of  the  property  was  to  be  delivered 
to  the  purchaser.  Four  hundred  and  twenty- 
flve  dollars  was  to  be  paid  on  or  before  Jan- 
uary 1, 1900,  and  like  amounts  on  January  1, 
1901,  and  1902.  The  deferred  payments  were 
to  bear  Interest  at  8  per  cent,  per  annum, 
and  the  purchaser  was  to  keep  the  Improve- 
ments on  the  premises  insured  and  the  taxes, 
etc.,  paid.  Time  was  made  the  essence  of 
the  contract,  and,  in  case  of  noncompliance 
by  the  purchaser,  all  payments  thereon  were 
to  become  forfeited  to  the  selling  corporation. 
This  first  payment  upon  this  contract  was 
made  by  Mrs.  Grubb,  the  respondent  in  this 
case,  and  thereupon  she  and  the  investment 
company  entered  Into  the  following  agree- 
ment: "Port  Angeles,  AVashlngton,  March  28, 
1899.  To  Whom  it  May  Concern:  This  is 
to  certify  that  the  sum  of  four  hundred  and 
twenty-five  dollars  ($-i2.j)  has  been  paid  by 
Mrs.  Betsy  Orubb,  of  the  city  of  Port  An- 
geles, Washington,  as  first  payment  of  pur- 
chase of  lot  three  (3),  block  thirteen  (13),  of 
the  original  government  townsite  of  Port 
Angeles,  with  the  buildings  thereon.  And  the 
agreement  of  sale  made  to  the  Pacific  &  Ori- 
ental Investment  Company  by  the  United 
States  Savings  &  Loan  Company  is  held  in 
trust  by  the  said  Pacific  &  Oriental  Invest- 
ment Company  for  the  said  Mrs.  Betsy  Grubb 
upon  the  following  conditions,  to  wit:  The 
said  Pacific  &  Oriental  Investment  Company 
to  have  and  to  bold  possession  of  said  prop- 
erty for  the  term  of  one  year  from  January 
1, 1899,  In  consideration  of  said  company  pay- 
ing taxes  for  the  year  1898  and  paying  in- 
terest and  insurance  on  same.  And  it  Is 
further  expressly  agreed  and  understood  that 
should  the  said  Pacific  &  Oriental  Invest- 
ment Company  at  any  time  during  the  year 
1899,  or  up  to  the  4th  day  of  January,  1900, 
pay  the  said  Mrs.  Betsy  Grubb  the  sura  of 
seven  hundred  dollars  ($700)  gold  coin,  then 
the  said  Mrs.  Betsy  Grubb  relinquishes  all 
claim  to  said  proi)orty  and  invests  the  title 
In  the  Pacific  &  Oriental  Investment  Com- 
pany." This  contract  was  duly  signed  and 
acknowledged.  On  December  26,  1899,  Mrs. 
Orubb  sought  advice  from  appellant  Stewart, 
who  was  then  a  practicing  lawyer  in  Port 
Angeles,  as  to  what  she  should  do  in  case 
the  Pacific  &  Oriental  Investment  Company 
should  fall  to  pay  the  $700  named  In  said 
contract  on  or  before  January  4,  1000.  Mr. 
Stewart  advised  her,  and  drafted  a  letter  to 
be  sent  to  the  United  States  Savings  &  Loan 
Company  at  St  Paul,  notifying  that  company 


of  the  interest  of  Mrs.  Gmbb  in  the  con- 
tract of  sale.  This  letter  was  accordingly 
sent  and  receipt  thereof  acknowledged  by 
the  savings  and  loan  company.  Thereafter, 
on  January  5,  1900,  the  trust  agreement  was 
placed  of  record  in  Clallam  county  where 
the  land  was  located;  but  thereafter  no  pay- 
ment of  the  sum  of  $700,  or  any  part  there- 
of, was  made  to  Mrs.  Grubb.    The  Pacific 

6  Oriental  Investment  Company  subsequent- 
ly, up  to  the  year  1902,  paid  the  United  States 
Savings  &  Loan  Company  on  the  purchase 
price  of  the  lots  about  $800  In  principal  and 
interest,  besides  the  first  payment  above  nam- 
ed ;  but,  notwithstanding  payments  were  not 
made  as  agreed  to  in  the  contract,  no  for- 
feiture was  claimed.  On  the  11th  day  of 
July,  1902,  the  Pacific  &  Oriental  Invest- 
ment Company,  in  consideration  of  $10,  as- 
signed its  contract  of  purchase  to  the  re- 
spondent Stewart,  and  the  assignment  was 
approved  by  the  savings  and  loan  company. 
Mr.  Stewart  thereafter  completed  the  pay- 
ments due  on  the  original  contract,  and  on 
July  14,  1903,  took  title  In  himself  from  the 
United  States  Savings  &  Loan  Company. 
Thereafter,  on  November  20,  19(«,  Stewart 
conveyed  the  premises  to  the  appellants  Nellie 
Mastick  and  husband  for  an  alleged  consid- 
eration of  $1,800,  and  took  a  mortgage  back 
for  $1,300.  Thereafter  this  action  was  be- 
gun by  respondent,  alleging  that  she  was  the 
equitable  owner,  and  praying  that  the  ap- 
pellants be  decreed  to  bold  the  legal  title 
in  trust  for  her.  She  did  not  offer  to  repay 
Stewart  the  money  he  had  advanced  on  the 
purchase  price  of  the  lots.  The  appellants 
answered,  alleging.  In  short,  that  the  $425 
advanced  by  resjiondent  to  the  Pacific  &  Ori- 
ental Investment  Company  was  advanced  as 
a  loan,  and  that  the  same  had  been  fully 
paid,  and,  If  not  paid,  was  barred  by  laches. 
The  trial  court  found  that  the  amount  ad- 
vanced, viz.,  $425,  to  the  Pacific  &  Oriental 
Investment  Company,  was  a  loan,  and  that 
the  trust  agreement  amounted  to  a  lien  on 
the  lot  for  said  sum  of  $425,  with  interest  at 

7  per  cent,  and  ordered  the  property  sold 
to  satisfy  this  claim,  provided  the  amount 
was  not  paid  by  the  appellants  within  60 
days.  This  appeal  is  prosecuted  from  that 
judgment 

The  principal  point  contended  for  by  the 
appellants  is  that  the  contract  between  re- 
spondent and  the  Pacific  &  Oriental  Invest- 
ment Company  was  usurious,  and  for  that 
reason  the  principal  should  have  been  re- 
duced by  the  amount  of  usurious  interest 
contracted  for  under  section  3671,  Ballinger's 
Ann.  Codes  &  St.  It  is  not  necessary  for 
us  to  decide  the  question  whether  the  con- 
tract between  respondent  and  the  Pacific  & 
Oriental  Investment  Company  as  set  out 
above  was  usurious,  tiecause  the  appellants 
cannot  be  permitted  to  raise  this  question 
in  this  case,  for  two  reasons:  ITIrst  The 
defense  of  usury  was  not  pleaded  in  the  an- 
swer.   "When  usury  is  relied  upon  as  a  de- 
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fense,  It  must  be  pleaded,"  especially  where 
usury  does  not  appear  upon  the  tace  of  the 
record.  Brundage  t.  Burke,  11  Wash.  670, 
40  Pac  343.  Second.  The  appellants  acquir- 
ed the  property  with  full  notice,  both  actual 
and  constructive,  of  the  claim  of  the  respond- 
ent The  deed  from  the  United  States  Bar- 
tngs  &  Loan  Company  to  Mr.  Stewart  recit- 
ed that  It  was  made  "subject  to  any  liability 
which  may  arise  by  reason  of  anything  which 
may  have  been  done  by  the  parties  under 
the  contract  Issued  to  the  Pacific  &  Oriental 
Investment  Company,  or  any  one  claiming 
under  them,  and  by  reason  of  which  contract 
tills  conveyance  Is  made  to  the  second  party 
as  assignee  thereof."  The  appellants  were 
not  creditors,  nor  in  any  way  in  privity  with 
the  Pacific  &  Oriental  Company,  the  debtor 
of  the  respondent,  and  therefore  could  not 
plead  the  defense  of  usury,  because  such 
defense  is  personal  to  the  debtor  or  his 
privies,  and  cannot  be  set  up  by  a  stranger. 
29  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  p.  634 ; 
2  Current  Law,  p.  1766;  Lamoille  County 
Nat  Bank  v.  Bingham,  50  Vt  105,  28  Am. 
Rep.  490,  and  authorities  cited  in  note  to 
page  491  of  28  Am.  Rep.  (50  Vt  105). 

Under  the  facts  stated  above,  which  are 
substantially  undisputed,  we  are  satisfied  the 
Judgment  was  right    It  is  therefore  afllrmed. 

HADLET,  C.  J.,  and  CROW,  FULLER- 
TON,  and  DUNBAR,  JJ.,  concur. 


STATE  ex  rel.  HARDIN  et  al,  v.  GROVER. 
(Sapreme  Court  of  Washington.    Sept.  5,  1907.) 

1.  Attobret  and  Cuent— Disbauient   or 

ATTOaNEY— JUBISDICTION. 

Wliere  defendant  a  regular  practicing  at- 
torney o{  the  superior  court,  in  proceedings  in 
bankruptcy  in  the  federal  court  solicited  and 
collected  money  from  bis  client  on  the  pretense 
that  it  was  needed  to  bribe  the  referee  m  bank- 
ruptcy, the  offense  was  one  directly  involving 
his  integrity  and  professional  honor,  so  that  the 
superior  court  bad  jurisdiction  to  dist>ar  him, 
though  the  offense  was  committed  in  another 
jurisdiction. 

2.  Trial— Findinos—Sepakatiow. 

Where  a  petition  for  disbarment  contained 
two  distinct  charges  or  specifications,  the  court 
was  not  required  by  Ballinger's  Ann.  Codes  & 
St  i  4942,  requiring  different  causes  of  action, 
when  united  in  one  complaint,  to  be  separately 
stated,  nor  by  any  other  section  of  the  Code,  to 
separate  its  findings  with  reference  to  the  sep- 
arate charges  specified ;  it  being  sufiScient  that 
the  findings  of  fact  and  conclusions  of  law  were 
separately  stated  as  required  by  section  5029. 

Appeal  from  Superior  Court  Whatcom 
County;    A.  W.  F'rater,  Judge. 

Disbarment  proceedings  by  the  state  of 
Washington,  on  relation  of  Ed.  E.  Hardin  and 
others,  against  E.  J.  Orover.  From  a  Judg- 
ment of  disbarment  defendant  appeals.  Af- 
firmed. 

Healy  &  Slentz  and  McCaferty,  Bell  &  God- 
frey, for  appellant.  Ed.  E.  Hardin,  H.  M. 
White,  and  Lin  H.  Hadley,  pro  se. 


PER  CURIAM.  This  Is  ft  proceeding  in 
disbarment  brought  against  E.  J.  Grover,  a 
practicing  attorney  of  this  state,  by  the  re- 
spondents, who  are  also  practicing  attomeya 
of  this  state  and  members  and  representa- 
tives of  the  Whatcom  County  Bar  Associa- 
tion. Specific  charges  of  unprofessional  con- 
duct were  made  in  writing,  filed  in  the  so- 
POTior  court,  and  a  citation  Issued  to  the  ap- 
pellant requiring  him  to  api>ear  and  show 
cause  on  a  day  named  therein  why  he  should 
not  be  disbarred  from  further  practice  as  an 
attorney  at  law.  The  appellant  appeared, 
and  put  In  issue  the  allegations  of  miscon- 
duct charged  against  him,  and  also  set  up 
new  matter  by  way  of  an  affirmative  defense. 
A  reply  was  filed  denying  the  new  matter  al- 
leged, and  on  the  issues  thus  made  a  trial 
was  had  resulting  In  a  Judgment  disbarring 
the  appellant  from  practicing  his  profession 
for  a  term  of  two  years.  This  appeal  Is 
from  that  Judgment 

The  appellant  first  assigns  error  on  the  rul- 
ing of  the  court  refusing  to  dismiss  the  pro- 
ceeding for  want  of  Jurisdiction.  This  as- 
signment Is  based  on  the  fact  that  the  acts 
of  misconduct  charged  against  the  respond- 
ent related  to  his  conduct  with  reference  to 
certain  claims  against  a  bankrupt  whose  es- 
tate was  then  pending  before  a  referee  In 
bankruptcy  appointed  by  the  District  Court 
of  the  United  States  for  the  Western  District 
of  Washington;  the  charges  being  that  the 
appellant  bad  solicited  and  collected  money 
from  his  clients  under  the  pretense  that  the 
same  was  needed  for  the  purpose  of  bribing 
the  referee  in  order  to  Induce  bim  to  render 
a  favorable  decision  on  the  client's  claim.  It 
Is  argued  that  this  is  In  the  nature  of  a 
contempt  to  the  referee  in  bankruptcy,  and 
consequently  the  only  court  authorized  to 
punish  the  offense  was  the  District  Court  of 
the  United  States,  by  which  the  referee  in 
iMinkruptcy  was  appointed.  But  this  conten- 
tion mistakes  the  nature  of  the  offense.  The 
offense  committed  by  the  appellant  was  not 
a  contempt  committed  before  the  referee  In 
bankruptcy.  It  was  in  the  nature  of  a  sub- 
stantive offense,  directly  involving  bis  in- 
tegrity and  professional  honor,  and  his  fit- 
ness to  practice  as  an  attorney  at  law.  Any 
court,  tbe  bar  of  which  the  delinqoent  Is  a 
member,  has  Jurisdiction  to  disbar  for  un- 
professional conduct,  when  and  wherever 
committed,  whether  the  unprofessional  con- 
duct relates-  t.o  matters  occurring  in  court  or 
to  a  purely  private  and  personal  transacUoa 
between  the  attorney  and  his  client  and  tbe 
superior  court  in  this  Instance  bad  Jurlsdlo* 
tion. 

The  petition  for  disbarment  contained  two 
distinct  charges  or  specifications.  In  making 
its  findings  the  trial  court  did  not  make  these 
tbe  subject  of  distinct  findings,  but  found  the 
facts  as  if  the  charge  contained  but  one  spec- 
iflcation,  numbering  the  findings  seriatmn 
from  1  to  14.  It  is  argued  that  this  is  fatal 
to  the  validity  of  the  Judgment,  as  the  find- 
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tugs  on  the  different  specifications  should 
have  been  separate,  distinct,  and  Independent, 
inasmuch  as  tlie  charges  were  separate,  dis- 
tinct, and  Independent.  But  there  Is  no  rule 
of  law  or  practice  that  requires  the  findings 
to  be  different  than  they  were  made  by  the 
court.  The  Code,  of  course,  requires  differ- 
ent causes  of  action  when  united  in  one  com- 
plaint to  be  separately  stated  (Ballinger's 
Ann.  Codes  &  St  S  4942),  but  there  is  no 
such  requirement  with  reference  to  findings 
of  fact.  These  are  sufficient  when  given  in 
writing  and  separately  stated  from  the  con- 
clusions of  law  (Id.  I  5029),  and  this  latter  re- 
quirement was  complied  with  by  the  trial 
court 

Finally,  It  is  contended  that  the  evidence 
does  not  justify  the  findings  of  fact;  but, 
while  a  iarge  space  in  both  briefs  is  devoted 
to  an  argument  of  this  question,  we  do  not 
feel  that  a  discussion  of  It  here  would  serve 
any  useful  purpose.  We  have  already  In- 
dicated the  nature  of  the  charges,  and  It  Is 
sufficient  to  say  that  a  careful  examination 
of  the  testimony  convinces  us  they  were  sub- 
stantially proven. 

The  judgment  appealed  from  must  be  af- 
firmed ;  and  it  is  so  ordered. 


SCHNEIDER  V.   GREAT  NORTHERN  RT. 
CO. 

(Supreme  Court  of  Wasbington.    Sept.  5,  1007.) 

1.  Teiai^Reception  of  Evidence— Remabks 

OP   .TUDQE. 

A  remark  by  the  court  in  overruling  an  ob- 
jection to  evidence  that  be  did  not  think  it  was 
very  material  nor  entitled  to  much  weight,  but 
that  the  jury  might  consider  it,  was  objection- 
able as  a  comment  on  the  evidence,  prohibited  by 
Const,  art.  4,  §  16. 

[Ed.  Note.— -For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial.  §  81.] 

2.  Appeal— Misconduct    of    Coubt— Pbeju- 

DICE. 

Where  the  court  in  ruling  on  the  evidence 
remarked  that  it  wan  not  very  material  nor  en- 
titled to  much  weipht,  but  the  jury  might  con- 
sider it,  and  on  exception  taken  did  not  with- 
draw the  same,  nor  give  any  caution  to  the  jury 
that  it  was  their  duty  to  judge  as  to  the  weight 
and  cre<libiUty  of  the  evidence,  the  remark  was 
prejudicial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  S  4135.] 

8.  Witnesses — Credibility — Evidence. 

Where,  in  an  action  for  ejection  of  a  pas- 
senger, there  was  a  sharp  conflict  between  plain- 
tiff and  the  conductor  as  to  what  occurred  when 
Slaintiff  was  refjuirod  to  leave  the  train,  evi- 
ence  concerning  plnintilTs  condition  as  to  so- 
briety at  the  time  was  admissible  as  bearing  on 
his  credibility. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  8|  1101,  1102.] 

4.  Same— Cboss-Examination. 

Where,  in  an  action  for  ejection  of  a  pas- 
senger, plaintiff  claimed  to  have  suffered  severe 
physical  injuries,  and  testified  that  after  the  in- 
jur.v,  on  the  same  day,  he  visited  another  town, 

going  and  coming  on  defendant's  trains,  before 
e  consulted  a  physician  concerning  his  injuries, 
evidence  as  to  the  puri>ose  of  his  visit  was  ad- 


missible as  bearing  on  the  question  whether  he 
was  exaggerating  his  condition. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  50,  Witnesses,  §§  lloe-1108.] 

Appeal  from  Superior  Court,  Spokane 
County;    Miles  Polndexter,  Judge. 

Action  by  William  A.  Schneider  against 
the  Great  Northern  Railway  Company.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
appeals.    Reversed. 

M.  J.  Gordon  and  Cliaries  A.  Murray,  for 
appellant    A.  Q.  Gray,  for  respondeat 

FULLiERTON,  J.  The  respondent,  on  July 
3,  1906,  being  then  a  resident  of  Newport, 
Wash.,  purchased  a  round-trip  ticket  from 
that  place  to  Sandpolnt,  Idaho.  His  purpose 
in  going  to  Sandpolnt  was  to  attend  a  cele- 
bration of  the  national  holiday.  He  reached 
Sandpolnt  some  time  In  the  evening  of  the 
3d,  stayed  there  over  the  4th,  and  started 
for  home  on  an  early  train  which  passed 
through  Sandpolnt  at  al>out  5  o'clock  on  the 
morning  of  the  5th.  He  was  somewhat  late 
when  he  reached  the  station,  and  boarded  the 
train,  with  the  assistance  of  the  brakeman, 
after  it  had  started  to  move  out  The  con- 
ductor was  taking  tickets  in  the  car  into 
which  the  respondent  entered,  and  took  up 
the  respondent's  ticket  without  giving  him  a 
sent  check  in  return.  On  reaching  a  seat 
the  respondent  Immediately  went  to  sleep. 
When  the  train  arrived  at  Priest  River,  a 
station  between  Sandpolnt  and  Newport,  the 
conductor  approached  the  appellant,  wc^e 
him  up,  and  insisted  that  he  get  off  the  train. 
There  Is  a  sharp  conflict  In  the  evidence  as 
to  what  occurred  at  that  time,  but  the  con- 
troversy ended  by  the  respondent's  getting 
off  the  train  assisted  by  the  conductor.  After 
they  reached  the  station  platform,  some  fur- 
ther talk  was  had,  when  the  respondent  was 
permitted  to  reboard  the  train  and  ride  to  the 
destination  called  for  in  his  ticket  It  is  the 
respondent's  contention  that  he  was  removed 
from  the  train  with  such  force  and  violence 
as  to  Injure  him  physically,  and  he  brought 
this  action  to  recover  for  his  physical  injuries, 
as  well  as  the  shame  and  disgrace  of  hav- 
ing been  wrongfully  expelled  from  the  train. 
The  trial  resulted  In  a  verdict  and  judgment 
in  respondent's  favor  in  the  sum  of  $700,  and 
this  appeal  is  prosecuted  therefrom. 

On  the  trial,  the  appellant  put  the  con- 
ductor on  the  witness  stand  and  proceeded 
to  question  him  concerning  the  plaintiff's  con- 
dition as  to  intoxication  at  the  time  he 
was  put  off  the  train  at  Priest  River.  To 
this  the  respondent  objected,  and  the  court, 
ruling  upon  the  objection,  said:  "I  don't 
think  it  is  very  material,  or  entitled  to  much 
weight  but  the  jury  may  consider  it"  The 
appellant  thereupon  excepted  to  the  remarks 
as  a  comment  upon  the  evidence,  but  the 
court  neither  withdrew  the  remarks  from  the 
jury,  nor  gave  them  any  caution  as  to  whom 
the  duty  belonged  of  judging  tlie  weight  and 
credibility  of  the  evidence.    Manifestly  the 
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remark  was  a  comment  on  the  evidence,  and 
as  such  prohibited  by  section  16,  art  4,  of 
the  Constitution.  Was  the  remarlc  preju- 
dicial? We  think  it  was.  Aa  we  have  said, 
there  was  a  sharp  conflict  between  the  re- 
spondent and  the  conductor  as  to  what  oc- 
curred when  the  respondent  was  made  to 
leave  the  train,  and  clearly  it  would  aid  the 
jury  In  determining  which  of  them  told  the 
truth  to  know  their  respective  conditions  as 
to  sobriety.  It  Is  no  Justification  to  say  that 
the  comment  occurred  when  the  court  was 
ruling  on  the  admission  of  evidence  and  not 
In  the  charge  to  the  Jury,  as  It  is  Just  as 
barmfol  to  the  party  offering  the  evidence 
to  have  It  discredited  by  the  trial  Judge  in 
advance  of  its  admission  as  It  is  to  have  It  dis- 
credited afterwards.  For  cases  from  this 
court  when  the  general  question  la  discussed, 
see  State  v.  Walters,  7  Wash.  246,  34  Pac. 
938,  1098;  State  v.  Wroth,  15  Wash.  621,  47 
Pac,  106;  State  v.  Hyde,  20  Wash.  234,  65 
Pac.  49;  State  v.  Surry,  23  Wash.  655,  63 
Pac.  557;  Miller  v.  Dumon,  24  Wash.  648, 
64  Pac.  804;  French  v.  Seattle  Traction  Co., 
26  Wash.  264,  66  Pac.  404;  State  v.  Bliss,  27 
Wash.  463,  68  Pac.  87;  State  v.  Eubank,  33 
Wash.  293,  74  Pac.  378;  State  v.  Mander- 
vlUe,  37  Wash.  365,  79  Pac.  977;  Patten  t. 
Auburn,  41  Wash.  644,  84  Pac.  694. 

The  respondent  testified  that  on  the  after- 
noon of  the  day  of  the  injury  he  visited 
Priest  River,  going  and  coming  on  the  appel- 
lant's trains.  On  cross-examination  the  ap- 
pellant sought  to  ascertain  the  purpose  of  this 
visit,  but  objections  to  its  questions  directed 
to  that  end  were  sustained.  It  would  seem 
that  this  might  properly  have  been  gone  into. 
The  respondent  was  complaining  of  physical 
Injuries  which  his  own  testimony  Indicated 
were  somewhat  severe^  As  he  paid  this  visit 
before  he  consulted  with  a  physician  concern- 
ing ?il8  Injuries,  and  on  the  afternoon  of  the 
day  he  received  them,  it  would  have  thrown 
some  light  on  the  question  whether  or  not  he 
was  exaggerating  his  condition  to  know 
whether  this  visit  was  one  of  necessity  or  one 
of  mere  convenience.  The  cross-examination 
should  have  been  permitted  at  least  to  that 
extent. 

Since  there  must  be  a  new  trial,  it  is  not 
necessary  to  inquire  whether  or  not  the  ver- 
dict Is  excessive. 

The  Judgment  Is  reversed,  and  a  new  trial 
granted. 

HADLEY,  a  J.,  and  CROW  and  RUDKIN, 
JJ.,  concur. 


(47  Waah.  62) 

COLLINS  et  al.  v.  GLEASON  et  al. 

(Supreme  Court  of  Washington.    Sept.  6,  1907.) 

1.  Judgment— Res  Judicata. 

A  judsment  cranting  the  relief  prayed  for 

in  a  Buit  to  specifically  enforce  a  contract  for 
the  conveyance  of  real  estate  by  compelling  a 
ronveyaoce  is  a  bar  to  a  subsequent  suit  for  the 


conveyance  of  other  lands  described  In  the  eeur 
tract. 

riid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  I  1108.] 

2.  Sake. 

Where,  in  a  suit  to  specifically  enforce  • 
contract  for  the  conveyance  of  real  estate,  plain- 
tiff in  his  supplemental  reply  alleged  the  rendi- 
tion of  a  judgment  grantmi;  the  relief  prayed 
for  in  a  prior  suit  to  specifically  enforce  the 
contract,  defendant,  thouph  failing  to  plead  the 
former  judgment  not  rendered  until  after  the 
filing  of  his  answer,  waa  entitled  to  avail  him- 
aelf  of  the  former  judgment  as  a  bar  to  the  ac- 
tion. 

[Eld.  Note.— For  cases  in  point,  sea  Cent.  Dig. 
vol.  30,  Judgment,  i  1787.] 

8.  Sake. 

A  party  seeking  to  specifically  enforce  m 
contract  for  the  conveyance  of  real  estate  dis- 
covered, before  the  entry  of  judgment  granting 
the  relief  prayed  for,  a  failnre  to  convey  other 
lands  as  reqnfred  by  the  contract,  but  be  failed 
to  ask  the  additional  relief  in  an  amended  com- 

Slalnt.  Held,  that  the  former  Judgment  was  • 
ir  to  a  suit  for  the  specific  performance  of 
the  contract  so  far  as  the  same  related  to  such 
other  lands. 

Appeal  from  Superior  Court,  King  County  ; 
R.  B.  Albertson,  Judge. 

Action  by  John  Collins,  prosecuted  after 
his  death  by  Angle  B.  Collins  and  others, 
executors  and  trustees  under  his  will,  against 
James  P.  Oleason  and  another.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeaL  Af- 
firmed. 

William  Martin  and  Jas.  F.  McElroy,  for 
appellants.  John  B.  Bart  and  Maurice  D. 
Leehey,  for  reapondent& 

CROW,  J.  This  action  was  commenced  on 
June  22, 1901,  by  John  Collins,  now  deceased, 
against  James  P.  Gleason,  H.  S.  Connor,  and 
the  Fidelity  Trust  Company  of  Seattle,  a 
corporation,  to  compel  the  conveyance  of 
certain  lands  in  sections  25  and  30,  township 
21  N.,  of  range  5  B.,  W.  M.,  In  King  county, 
Wash.  The  plaintiff  In  his  amended  com- 
plaint, dated  October  2,  1902,  alleged:  That 
Connor  and  Gleason  were  the  president  and 
secretary  of  the  defendant  corporation;  that 
on  or  about  January  22,  1901,  an  action.  No. 
31,138,  had  been  commenced  by  John  Col- 
lins, as  plaintiff,  against  the  same  defend- 
ants, to  compel  the  defendants  to  transfer  to 
him  certain  stock  in  the  Fidelity  Trust  Com- 
pany, or  to  reconvey  certain  property  there- 
tofore conveyed  by  taim  to  such  company. 
That  the  cause  was  afterwards  settled,  a 
written  memorandum  or  agreement  being 
made  as  follows:  "Seattle,  Washington,  May 
3rd,  1901.  Collins  surrender  6240  shares, 
stock  and  trust  certificate  on  Island  County 
land.  Fidelity  Trust  Company  make  special 
warranty  to  Collins  for  all  real  estate  con- 
veyed by  him  to  company,  mortgage  on  tide 
land  assimied  by  Collins  &  take  property  In 
mortgage.  Company  also  to  convey  to  Col- 
lins one  half  Interest  In  Anacortes  Judgment 
All  monies  now  on  hand  belonging  to  cor- 
poration, except  Colmnn  money  now  In  court 
to  go  to  plaintiff.    Collins  vs.  Fidelity  Trust 
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Company  to  be  dlsmisRed,  each  party  to  pay 
own  costs.  Defendants  to  hare  Colman  mon- 
ey now  In  court,  and  to  have  no  other  money 
from  plaintlflf.  Defendants  to  pay  no  cost 
of  receivership.  Martin  vs.  Fidelity  Trust 
Company  to  be  dismissed  without  cost  to 
either  party.  Connor  vs.  Collins  to  be  dis- 
missed without  cost  to  either  party.  Fideli- 
ty Trust  Company  vs.  Colman  to  be  dismiss- 
ed without  cost  and  release  of  all  claims 
against  each  other,  growing  out  of  any  of 
said  suits.  Roberts  &  Leehey,  Attorneys  for 
Defendant.  William  Martin,  Attorney  for 
Plaintiff."  That  the  plaintiff  fully  performed 
the  agreement  on  his  part.  That  the  plain- 
tiff had  theretofore  conveyed  to  the  defendant 
company  the  land  above  mentioned,  but  tliat 
the  defendant  neglected  and  refused  to  re- 
convey  rt  to  him  In  pursuance  of  the  terms 
of  the  written  agreement  The  defendants 
in  their  answer,  after  making  certain  denials. 
In  substance,  alleged  that  the  defendant  com- 
pany never  authorized  the  written  agree- 
ment; that  It  had  never  ratified  the  same; 
that  the  plaintitF  was  not  entitled  to  any  con- 
veyance, and  that  the  defendant  company, 
by  its  answer,  offered,  by  placing  all  parties 
In  statu  quo,  to  rescind  any  action  its  officers 
had  taken  towards  part  performance  of  the 
written  agreement.  To  tliis  answer  the  plain- 
tiff originally  replied  by  denials  only.  On 
July  11,  1903,  it  having  been  suggested  to 
the  trial  ooiirt  that  the  plaintiff  John  Collins 
had  died  testate,  an  order  was  entered  sut>- 
stituting  Angle  B.  Collins,  John  Francis  Col- 
lins, and  R.  L.  Hodgdon,  his  executors  and 
trustees,  as  parties  plaintiff.  On  March  30, 
1904,  the  substituted  plaintiffs,  with  leave  of 
court,  served  and  afterwards  filed  a  supple- 
mental reply,  In  which  they  affirmatively  al- 
leged that  theretofore,  to  wit,  on  May  7, 
1901,  John  Collins,  as  plaintiff,  instituted 
action  No.  32.4.52  against  the  Fidelity  Trust 
Company  of  Seattle,  one  of  the  defendants 
herein,  to  compel  specific  performance  on  the 
part  of  the  Fidelity  Trust  Company,  of  the 
above  contract,  by  requiring  it  to  assign  to 
Collins  a  certain  lease  from  the  state  of 
Washington  to  the  Fidelity  Trust  Company 
of  a  certain  harbor  area  in  King  county. 
Wash.,  In  said  lease  and  in  the  pleadings  of 
said  action  particularly  described,  being  lease 
No.  64,  the  said  contract  upon  which  said  ac- 
tion was  brought  being  the  same  contract 
and  agreement  set  forth  in  the  amended  com- 
plaint and  the  answer  in  this  action;  that 
thereafter  such  proceedings  were  had  In  said 
cause  No.  32.4.~>2,  that  on  August  20,  1902,  a 
final  decree  was  entered  in  favor  of  the  plain- 
tiff Collins,  requiring  the  defendant  Fidelity 
Trust  Company  to  8i)eclflcally  perform  the 
contract  by  assigning  the  lease;  that  the 
Fidelity  Trust  Company  appealed  to  the  Su- 
preme Court  of  the  state  of  Washington;  that 
on  October  3,  1003,  subsequent  to  the  filing  of 
the  original  reply  herein,  the  Supreme  Court 


affirmed  said  decree,  and  that  all  Issues  rais- 
ed by  the  affirmative  defense  herein  were 
raised  in  said  cause  No.  32,452,  and  determin- 
ed in  favor  of  the  plaintiff  Collins.  Upon 
the.><e  issues  trial  was  had  and,  after  the 
plaintiffs  had  introduced  their  evidence  and 
rested,  the  defendants  declined  to  offer  any 
evidence,  but  moved  for  judgment.  The  trial 
court  thereupon,  without  making  any  findings 
of  fact,  entered  a  final  judgment  dismissing 
the  action.    The  plaintiffs  have  appealed. 

The  appellants  contend  that  the  trial  court 
erred  in  dismissing  the  action.  The  respond- 
ents contend  (1)  that  the  act  of  the  attorneys 
in  making  the  memorandum  of  settlement 
was  unauthorized ;  (2)  that  the  same  was  nev- 
er ratified  by  the  Fidelity  Trust  Company ; 
and  (3)  that,  even  if  it  was  executed  with 
full  authority  and  subsequently  ratified,  this 
action  cannot  be  maintained,  as  the  appel- 
lants' testator  during  his  lifetime  maintain- 
ed one  action  to  enforce  the  same  agreement 
in  which  he  obtained  judgment,  and  that  if 
the  testator  ever  had  any  cause  of  action 
against  the  respondent  company,  as  alleged 
in  the  complaint  herein,  the  same  was  split 
by  the  former  action,  and  the  present  one 
cannot  be  maintained. 

The  last  point  l>elng  conclusive  of  this 
case,  the  others  will  not  be  considered.  It 
appears  from  the  evidence,  as  well  as  the  al- 
legations of  the  supplemental  reply,  that  ac- 
tion No.  32,4.'>2  In  the  superior  court  of  King 
county  was  instituted  for  the  purpose  of 
securing  the  specific  performance  of  the  Iden- 
tical agi'eement  upon  which  the  present  ac- 
tion is  based,  and  that  the  decree  entered 
therein,  in  favor  of  appellants'  testator,  was 
afterwards  affirmed  by  this  court.  Collins  v. 
Fidelity  Trust  Company,  33  Wash.  186,  73 
Pac.  1121.  This  Is  a  subsequent  and  inde- 
pendent action,  brought  on  the  same  con- 
tract. Although  appellants'  testator  hereto- 
fore compelled  the  resiwndent,  the  Fidelity 
Trust  Company,  to  specifically  perform  the 
contract  by  assigning  to  him  the  tide  land 
lease,  they  are  now  seeking  to  compel  It  to 
further  specifically  perform  by  conveying  to 
them  the  land  in  dispute.  Appellants'  tes- 
tator ne\-er  had  more  than  one  cause  of  ac- 
tion on  the  contract.  The  failure  of  respond- 
ent to  convey  all  the  lands  contemplated 
thereby  was  but  one  breach  which  authoriz- 
ed one  action  only.  For  one  breach  of  an  in- 
divisible contract  there  can  arise  but  one 
cause  of  action,  and,  if  in  such  action  the 
plaintiff  does  not  demand  the  entire  relief 
to  which  he  is  entitled,  he  cannot  afterwards 
complain.  If  this  action  can  now  be  main- 
tained, the  ai)pellants  can  hereafter  main- 
tain any  number  of  additional  actions  upon 
tlie  same  ccmtract.  The  recent  case  of  Kline 
V.  Stein  (Wash.)  90  Pac.  1041,  is  controlling 
here. 

Appellants  contend  that  the  respondents 
cannot  claim  they  are  estopped  by  the  former 
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judgment,  for  tbe  reason  that  the  respondents 
did  not  plead  sucb  former  judgment  Tbe 
appellants  themselves  pleaded  It  In  their 
supplemental  reply,  and,  when  they  did  so, 
the  respondents  demanded  judgment  upon 
the  pleadings.  The  former  judgment  had 
not  been  entered  when  the  original  answer 
was  made  herein.  The  facts  were  all  be- 
fore the  court  In  this  action,  and  we  fail  to 
see  why  It  should  not  apply  the  law  to  tbe 
facts  pleaded  and  admitted,  whether  plead- 
ed by  the  respondents  or  tbe  appellants.  The 
appellants  further  contend  that,  at  the  time 
of  tbe  bringing  of  the  former  action,  they 
bad  not  discovered  the  failure  of  tbe  respond- 
ents to  convey  tbe  land  now  In  dispute ;  that 
they  learned  of  such  omission  later  but  prior 
to  the  commencement  of  this  action.  The 
amended  complaint,  however,  contains  no  al- 
legation that  such  want  of  knowledge  was 
due  to  the  fraud  or  deceit  of  the  respond- 
ents. Appellants'  testator  did  discover  such 
failure  to  convey,  not  only  before  the  former 
judgment  was  entered,  but  also  before  be 
filed  bis  amended  complaint  in  this  action. 
He  had  ample  opportunity  to  ask  the  addi- 
tional relief,  by  specific  performance,  In  such 
amended  complaint,  but  failed  to  do  so.  It  is 
a  general  rule  In  both  law  and  equity  that, 
where  a  party  inadvertently  or  by  reason 
of  his  own  negligence  or  mistake,  and  with- 
out fault  or  fraud  of  the  adverse  party,  takes 
judgment  or  decree  for  less  than  he  is  entitl- 
ed to  recover,  be  is  estopped  from  bringing 
a  second  action  for  the  residue.  When  the 
appellants'  testator  discovered  the  omission 
or  failure  of  the  respondents  to  make  an 
assignment  of  the  tide  land  lease.  It  was  bis 
duty  to  Immediately  ascertain  whether  other 
omissions  or  breaches  of  the  contract  existed, 
and  to  bring  bis  action  for  all  remedies  to 
which  he  was  then  entitled.  Having  failed 
to  do  this,  he  certainly  could  In  bis  amended 
complaint  have  demanded  the  further  specific 
performance  now  sought,  as  tbe  record  dis- 
closes that  he  did  actually  learn  all  the 
facts  In  ample  time  to  do  so.  In  Kline  ▼. 
Stein,  supra,  we  said:  "But  the  appellants 
assert  that  the  allegation  to  the  effect  that 
this  tract  was  left  out  of  their  original  com- 
plaint through  accident  and  mistake  was 
made  advisedly,  and,  inasmuch  as  the  re- 
spondents' motion  for  judgment  on  the  plead- 
ings concedes  It  to  be  true,  this  fact  alone 
is  sufficient  to  show  the  inconcluslveness  of 
tbe  original  judgment  This  contention,  al- 
so, mistakes  the  rule.  If  the  appellants  have 
by  accident  or  mistake  on  their  part  failed 
to  recover  all  of  tbe  land  that  they  were 
entitled  to  recover,  their  remedy  is  not  to 
sue  for  the  omitted  portion,  but  is  rather 
to  seek  relief  in  the  original  action  by  open- 
ing up  tbe  judgment  amending  their  plead- 
ings, and  trying  anew  their  rights  to  the 
property."  The  appellants  In  this  action 
have  not  only  elected  to  retain  the  original 
Judgment  and  Its  fruits,  but  they  have  also 


rejected  the  otter  and  tender  of  the  respond- 
ents to  place  the  parties  in  statu  quo. 
The  judgment  is  affirmed. 

HADLEY,  C.  J.,  and  FCLLERTON.  RUD- 
KIN,  MOUNT,  and  DUNBAR,  JJ.,  concur. 


COLLINS  et  al.  v.  GLE.VSON  et  al. 

(Supreme  Court  of  Washington.    Sept  6,  1907.) 

Judgment  — Res  .Tudicata  —  Specific   Peb- 
formance. 

A  judgment  granting  the  relief  prayed  for 
in  a  suit  to  specifically  enforce  a  contract  for 
tbe  conveyance  of  real  estate  is  a  bar  to  a 
suit  to  reform  a  deed  executed  in  part  perform- 
ance of  tbe  contract,  since  actions  to  reform  the 
deed  and  specifically  enforce  the  contract  may  be 
joined. 

Appeal  from  Superior  Court,  King  County ; 
R.  B.  Albertson.  Judge. 

Action  by  John  Collins,  prosecuted  after 
bis  death,  by  Angle  B.  Collins  and  others, 
executors  and  tmstees  under  his  will,  against 
James  P.  Gieason  and  others.  From  a  judg- 
ment for  defendants,  plaintiffs  appeaL  Af- 
firmed. 

William  Martin  and  Jas.  F.  McElroy,  for 
appellants.  John  B.  Hart  and  Morris  D. 
Leebey,  for  respondents. 

PER  CURIAM.  This  action,  which  was 
commenced  on  June  22,  1001,  arises  upon  the 
same  memorandum  of  agreement  upon  which 
cause  No.  6,.561,  Collins  v.  Oleason  et  al.  (de- 
cided by  this  court  on  this  date),  91  Pac.  506, 
Is  based.  The  plaintiffs  here  sue  to  reform  a 
deed  executed  by  the  defendant,  the  Fidelity 
Trust  Company,  In  part  performance  of  that 
agreement ;  It  being  alleged  that  certaia  land 
was  by  mutual  mistake  incorrectly  described 
therein.  From  a  judgment  In  favor  of  the 
defendants,  the  plaiutifTs  have  appealed. 

The  appellants  have  heretofore  recovered 
a  judgment  for  specific  jierformance  la  a  sep- 
arate  action  on  tbe  same  contract:  hence  on 
tbe  authority  of  Collins  v.  Gieason  et  al..  No. 
6,561,  supra,  tbe  judgment  herein  must  be  af- 
firmed. Although  tbe  appellants  here  seek  to 
reform  the  original  contract,  there  has  never- 
theless been  a  splitting  of  actions,  as  actions 
to  reform  and  specifically  enforce  tbe  same 
contract  may  be  joined.  We  will,  however, 
state  that  we  do  not  find  the  evidence  suffi- 
cient to  sustain  tbe  appellants'  allegation  of 
mutual  mistake. 

The  judgment  is  affirmed. 


STATE   ex    rel.   CLIFFORD   v.   SUPERIOR 

COURT  OF  PIERCE  COUNTY  et  al. 
(Supreme  Court  of  Washington.    Sept.  5,  1907.) 
Cebtiobabi  —  Dismissal — Tebuir  atior     of 
comtbovebst. 

Where,  pending  a  writ  of  review  for  the 
revision  of  an  order  dismissing  an  application 
to  show  cause  why  a  witness  should  not  be  com- 
pelled to  give  testimony  by  deposition  in  response 
to  a  subpa'Ua  duces  tecum  in  a  pending  action, 
the  action  was  dismissed  without  prejudice,  th« 
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Coiitroven«y  wan  thereby  termliuited,  »nd  the 
writ  would  be  dismissed. 

Application  by  the  state,  on  relation  of  M. 
U  Clifford,  for  the  revision  of  an  order  of 
the  superior  court  of  Pierce  county  and  oth- 
ers dismissing  a  petition  to  compel  a  witness 
to  give  testimony  by  deposition  under  a  sub- 
poena duces  tecum.    Petition  dismissed. 

R.  F.  Laffoon,  for  plaintiff.  G.  C.  Israel, 
for  respondents. 

PER  CURIAM.  A  commission,  with  in- 
terrogatories annexed,  to  take  the  deposition 
of  a  witness,  was  issued  by  the  district  court 
of  the  district  of  Alaska,  Division  No.  1,  at 
Juneau,  Alaska.  The  cause  wherein  tiie  com- 
mission issued  was  then  pending  In  said 
court,  and  the  witness  whose  testimony  was 
sought  was  the  plaintiff  in  the  action  and  re- 
sided In  Pierce  county,  Wash.  The  commis- 
sion was  directed  to  M.  L.  Clifford,  a  notary 
public  residing  in  Pierce  county.  Upon  re- 
ceipt of  the  commission  the  commissioner  at- 
tempted to  take  the  testimony  of  the  witness, 
and  it  is  claimed  that  the  witness  refused  to 
honor  a  subpoena  duces  tecum  to  produce  cer- 
tain letters  and  documents,  and  refused  to 
answer  certain  interrogatories  propounded  to 
him.  The  commissioner  thereupon  applied  to 
the  superior  court  of  Pierce  county  for  an  or- 
der requiring  the  witness  to  show  cause  why 
be  sboald  not  be  compelled  by  order  of  said 
court  to  produce  the  documents  and  answer 
the  interrogatories  aforesaid.  An  order  to 
show  cause  was  issued,  and,  upon  return 
thereto,  the  court  held  that  it  was  without 
Jurisdiction  to  make  any  order  in  the  prem- 
ises, and  dismissed  the  petition.  Applica- 
tion was  then  made  by  the  commissioner  to 
this  court  for  a  writ  of  review  to  review  the 
action  of  the  superior  court.  During  the  pen- 
dency of  the  proceeding  before  this  court,  a 
certificate  from  the  said  district  court  for  the 
district  of  Alaska  has  been  filed  here,  show- 
ing that  the  original  cause  in  which  the  com- 
mission to  take  the  deposition  was  issued  was 
by  that  court  dismissed  without  prejudice  on 
the  8th  day  of  January,  190T.  The  relator,  in 
an  afiidavit  filed,  does  not  controvert  the  fact 
of  dlsmissnl,  but  asserts  that  the  testimony 
should  still  be  taken  to  preserve  it  for  future 
use  in  any  action  that  may  be  brought  con- 
cerning the  same  subject-matter.  Inasmuch 
as  the  action  in  which  the  commission  to  take 
testimony  was  Issued  has  been  discontinued, 
we  think  it  should  be  held  here  that  the  con- 
troversy presented  by  the  relator's  applica- 
tion I>ere  has  ceased. 

The  relator's  petition  is  therefore  dismissed. 


POWERS  V.  WEBSTER  et  al. 

(Supreme  Court  of  Washington.    SepL  C,  1907.) 

1.  PunLic    IjAnds  — Suit   to   Cancel   Deed 
FBOX  State— Parties. 

The  state  is  a  necessary  party  to  a  suit  to 
cancel  a  deed  from  it.  the  property  reverting  to 
it  if  the  deed  U  canceled. 


2.  Sake. 

A  private  citizen,  having  no  special  interest 
in  land  deeded  by  the  state  to  another,  but  mere- 
ly claimini;  that  he  was  prevented  by  fraud 
from  bidding  for  it  at  the  public  sale,  and  not 
being  able  to  require  it  to  lie  resold  if  the  deed 
be  set  aside,  and  as  a  taxpayer  not  having  suf- 
fered an  injury  different  from  that  suffered  by 
the  public  at  large,  cannot  maintain  a  suit  to 
set  aside  the  deed. 

Appeal  from  Superior  Court,  King  Coun- 
ty;   Arthur  E.  Griffin,  Jndge. 

Action  by  W.  W.  Powers  against  Edward 
E.  Webster  and  others.  Judgment  for  de- 
fendants.   Plaintiff  appeals.    Affirmed. 

Million  &  Houser,  for  appellant  John  D. 
Atkinson,  Atty.  Gen.,  for  respondent  land 
commissioner. 

MOUNT,  J.  The  appellant  brought  this 
action  to  set  aside  a  sale  of  school  lands,  to 
cancel  a  deed  therefor  executed  by  the  state 
to  respondent  Croft,  and  to  compel  the  re- 
spondent Ross,  the  state  land  commissioner, 
to  reoffer  the  land  for  sale.  The  lower  court 
sustained  a  demurrer  to  the  amended  com- 
plaint, upon  the  grounds  that  the  court  had 
no  jurisdiction,  that  plaintiff  had  no  legal 
capacity  to  sue,  that  there  is  a  defect  of 
parties,  and  that  the  complaint  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  plaintiff  refused  to  plead  further, 
and  the  action  was  dismissed. 

The  complaint  alleges,  in  substance,  that 
the  state  has  been,  and  now  Is,  the  owner  of 
the  school  land  in  question,  being  10  acres 
situate  in  King  county;  that  prior  to  June, 
1900,  Joseph  I.  Croft  was  in  possession  of 
the  land  under  a  lease,  and  had  a  sawmill 
thereon  of  the  value  or  $1,000  and  no  more; 
that  on  June  1,  1906,  said  Croft  applied  to 
the  state  board  of  land  commissioners  for 
appraisement  and  sale  of  the  lands,  and 
thereafter  the  land  was  appraised  at  $360 
per  acre,  and  ordered  sold ;  that  thereafter 
certain  of  the  defendants  and  E.  W.  Ross, 
land  commissioner,  entered  Into  a  conspiracy 
to  obtain  said  land  at  less  than  its  real  val- 
ue; that,  in  pursuance  of  that  conspiracy 
said  Ross  caused  the  appraisement  to  be  re- 
duced to  $100  per  acre,  and  fraudulently 
caused  the  sawmill  thereon  to  be  appraised 
at  $5,453.34;  that  said  land  at  said  time 
was  worth  $1,000  per  acre,  exclusive  of  the 
Improvements ;  that  on  June  30,  1906,  at  the 
time  and  place  where  the  sale  was  fixed,  the 
plaintiff  and  certain  of  the  defendants  ap- 
peared and  the  land  was  offered  for  sale  by 
the  deputy  auditor  of  King  county,  where 
the  land  was  located,  whereupon  Joseph  I. 
Croft  bid  the  sum  of  $6,453.34,  the  amount 
of  the  appraised  value  as  reduced  as  afore- 
said; that  thereupon  the  respondent  Ray- 
mond made  a  bid  of  $14,453.34,  and  there  l>e- 
ing  no  other  bids,  the  land  was  struck  off  to 
said  Raymond;  that  said  Raymond  fraudu- 
lently refused  to  make  payments  upon  his 
bid,  and  thereafter  the  said  Ross  fraudu- 
lently and  unlawfully  reported  the  sale  of 
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said  land  to  said  Joseph  I.  Croft  for  the 
sum  of  $1,000,  and  Induced  the  Governor  and 
Secretary  of  State  to  issue  a  patent  for  said 
land  to  said  Croft;  that  said  bid  of  said 
Raymond  was  a  fraudulent  bid,  for  the  pur- 
pose of  preventing  the  plaintiff  from  bidding 
at  said  sale;  that  said  Ross  knew  that  the 
Interests  of  the  state  had  been  injurlousjy 
affected  by  fraud  and  collusion,  and  that 
said  Croft  was  not  the  highest  bidder  at 
said  sale;  that  the  defendants  knew  that 
plaintiff  was  daslrous  of  bidding  on  said 
property  at  said  sale,  and  was  present 
with  $10,000  to  bid  for  said  land,  but  was 
prevented  from  bidding  by  the  conduct  of 
said  Raymond,  who  was  in  collusion  with 
the  other  respondents;  that  appellant  had 
no  knowledge  of  the  conspiracy  or  fraudu- 
lent acts  of  respondents,  and  therefore  filed 
DO  affidavit  with  the  commissioner  of  lands 
setting  forth  fraud  or  asking  for  a  resale; 
that.  If  said  land  is  ofFered  for  resale,  plain- 
tiff will  bid  $10,000  therefor;  that  plaintiff 
has  demanded  of  the  Attorney  General  that 
he  bring  an  action  to  set  aside  said  sale,  but 
the  Attorney  General  reiuses  to  do  so;  that 
plaintiff  is  a  resident  and  taxpayer  of  King 
county,  and  will  suffer  Irreparable  injury  if 
defendants  are  permitted  to  retain  said  land, 
and  brings  this  action  as  a  taxpayer  and  as 
an  intending  buyer  and  on  behalf  of  others 
similarly  situated. 

The  trial  court  properly  sustained  the  de- 
murrers. The  first  object  of  the  action  is 
to  set  aside  the  deed  from  the  state  to  re- 
spondent Croft  If  the  deed  of  the  state  Is 
set  aside,  the  property  reverts  to  the  state. 
Therefore  the  state  is  a  necressary  party  to 
such  an  action.  The  action  cannot  be  main- 
tained at  the  suit  of  a  private  person  who 
has  no  interest  In  the  property.  St.  Louis 
Smelting  Co.  v.  Kemp,  104  U.  S.  636,  26  L. 
Ed.  875;  Welsh  v.  Callvert,  34  Wash.  250, 
75  Pac.  871;  Ilorsky  v.  Moran,  21  Mont 
^5,  53  Pac.  1064;  Tacoma  v.  Bridges,  25 
Wash,  221,  65  Pac.  186 ;  State  ex  rel.  Shores 
V.  Kofis  (Wash.)  87  Pac.  262.  In  the  case  of 
St  Louis  Smelting  Co.  v.  Kemp,  supra,  the 
court  said:  "If  In  Issuing  a  patent  its  offi- 
cers took  mistaken  views  of  the  law,  or 
drew  erroneous  conclusions  from  the  evi- 
dence, or  acted  from  Imperfect  views  of 
their  duty,  or  even  from  corrupt  motives,  a 
court  of  law  can  afford  no  remedy  to  a  par- 
ty alleging  that  he  was  thereby  aggrieved. 
He  must  resort  to  a  court  of  equity  for  re- 
lief, and  even  then  his  complaint  cannot  be 
heard  unless  he  connects  himself  with  the 
original  source  of  title,  so  as  to  be  able  to 
aver  that  bis  rights  are  injuriously  affected 
by  the  existence  of  the  patent ;  and  he  must 
possess  such  equities  as  will  control  the  le- 
gal title  in  the  patentee's  hands.  Hoggs  y. 
Merced  Mining  Co.,  1*  Cal.  279,  363.  It  does 
not  lie  In  the  mouth  of  a  stranger  to  the  title 
to  complain  of  the  act  of  tlie  government 
with  respect  to  it    If  the  government  is  dis- 


satisfied, it  can,  on  Its  own  account,  authorize 
proceedings  to  vacate  the  patent  or  limit  its 
operation."  If  the  patent  may  be  avoiued 
for  fraud,  the  appellant  has  no  Interest  In 
the  land  except  as  a  citizen  of  the  state. 
When  the  deed  of  the  state  Is  set  aside,  the 
land  reverts  to  the  state.  The  api>ellaut  can- 
not even  require  the  land  to  be  resold,  be- 
cause the  power  of  resale  rests  In  the  discre- 
tion of  the  board  of  state  land  commission- 
ers. State  ex  rel.  Bussell  v.  Bridges.  ;W 
Wash.  268,  70  Pac.  506 ;  State  ex  rel.  Pelton 
V.  Ross,  39  Wash.  309,  81  Pac.  805.  Xor 
can  appellant  maintain  the  action  as  a  citi- 
zen and  taxpayer.  Jones  v.  Reed,  3  Wash. 
St  57,  27  Pac  1067;  Birmingham  v.  Obeet- 
ham,  19  Wash.  657,  54  Pac.  37;  Tacoma  v. 
Bridges,  25  Wash.  221,  65  Pac.  186;  State 
ex  rel.  White  v.  Fish  Company,  ■*;i  Wash. 
409,  85  Pac.  22 ;  State  ex  rel.  Shores  v.  Boss 
(Wash.)  87  Pac.  262.  In  the  case  of  Tacoma 
T.  Bridges,  supra,  this  court  said:  "What- 
ever may  be  the  rule  elsewhere.  It  is  the 
rule  In  this  state  that  a  taxpayer  and  citi- 
zen suing  in  a  private  capacity  cannot  main- 
tain a  suit  to  enjoin  a  state  officer  from 
committing  a  breach  of  his  public  duty, 
without  showing  that  he  would  suffer  an  In- 
jury thereby  differing  in  kind  from  that  suf- 
fered by  the  public  at  large."  And  In  State 
ex  rel.  Shores  v.  Ross,  supra,  we  said:  "If 
the  deed  to  these  tide  lands  had  been  deliv- 
ered after  the  respondent  was  reliably  in- 
formed that  the  application  and  bidding 
were  fraudulent,  to  the  detriment  of  the 
state,  it  would  be  the  duty  of  the  respondent 
[commissioner  of  public  lands]  or  of  some 
official  of  the  state  to  immediately  cause  an 
action  to  be  brought  to  cancel  said  deed,  and 
to  recover  the  property,  title  to  which  was 
thus  fraudulently  acquired."  26  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  pp.  39.")-397. 

The  complaint,  having  shown  that  the  ap- 
pellant has  no  special  interest  in  the  lands 
and  not  being  authorized  to  maintain  the 
action  as  a  taxpayer,  fails  to  state  a  cause 
of  action. 

The  Judgment  Is  therefore  affirmed. 

HADLEY,  C.  J.,  and  CROW,  ROOT,  RUD- 
KIN,  and  DUNBAR,  JJ.,  concur. 


FREDERICK  &  NELSON  v.  SPOKANE 

GRAIN  CO.  et  al. 

(Supreme  Court  of  Washington.    Sept.  6,  1907.) 

AssioNMENTs  —  Equitable    Assionjients  — 
Bii.L  or  ExcnANUE. 

Laws  1S99,  p.  S02,  c.  149.  i  126,  defines  a 
bill  of  exchnnse  as  an  unconditional  order  in 
writing,  addressed  b.v  one  person  to  another, 
signed  by  the  person  giving  it,  requiring  the  per- 
son to  wliom  addressed  to  pay  on  demand  or  at  a 
fixed  or  determinable  time  a  sum  certain  to  order 
or  to  l)earer.  Section  127,  p.  303,  provides  that 
a  bill  of  itself  does  not  oi>erate  as  an  assign- 
ment of  the  funds  in  the  hands  of  the  drawee,  and 
that  the  drawee  is  not  liable  unless  he  accepts 
the  same.  Held,  that  a  writinR  addressed  by 
one  to  another,  requesting  him  to  pay  a  third 
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person  at  the  end  of  each  month  the  amount 
due  for  boardinK  such  other's  horses,  was  within 
section  326,  and  that  the  mere  delivery  of  the 
same  to  such  third  person  was  not  an  assiRn- 
ment  of  the  funds  in  the  hands  ot  the  person 
to  whom  addressed,  and  that  he  would  not  be 
liable  thereon  until  it  was  accepted  in  writing. 
TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  4,  Assignments,  $  121.] 

Appeal  from  Superior  Ck>urt,  King  County ; 
Jeremiah   Neterer,  Judge. 

Complaint  in  interpleader  under  the  stat- 
utes by  Frederick  &  Nelson  against  the 
Spokane  Grain  Company  and  E.  B.  McGill, 
trustee  In  bankruptcy  of  the  estate  of  James 
^ladsen,  a  bankrupt.  On  payment  into  court 
of  the  amount  in  controversy,  Frederick  & 
Nelson  were  released  from  liability,  and 
from  a  judgment  that  E.  B.  McGllI,  trustee, 
was  entitled  to  the  same,  the  Spokane  Grain 
Company  appeals.     AfSrmed. 


James    McNeny,    for    appellant 
Morrison,  for  respondent. 


Samuel 


MOUNT.  J.  Prior  to  August  10,  1905,  one 
James  Madsen  was  conducting  a  boarding 
stable  for  horses  In  the  city  of  Seattle.  He 
had  an  agreement  with  Frederick  &  Nelson 
to  feed  for  them  about  24  bead  of  horses, 
at  the  price  of  $18  per  head  per  month.  It 
was  customary  for  Frederick  &  Nelson  to  pay 
their  bill  for  each  month  about  the  5tb  of  the 
succeeding  month.  On  or  about  August  10, 
1005,  the  Spokane  Grain  Company  agreed  to 
furnish  Madsen  with  hay  and  grain  for  an 
Indefinite  time.  Thereupon  Madsen  execut- 
ed and  delivered  to  the  Spokane  Grain  Com- 
pany the  following  order :  "August  10,  1905. 
Frederick  &  Nelson,  City — Gentlemen:  Please 
pay  to  Spokane  Grain  Company  at  the  end 
of  each  month  the  amount  due  me  for  board- 
ing your  horses.  Their  receipt  shall  serve 
as  a  receipt  from  me.  Pay  them  what  will 
be  due  me  for  the  month  of  August  Al- 
so pay  them  all  moneys  that  will  be  due  me 
each  successive  month  until  otherwise  noti- 
fied by  Spokane  Grain  Company.  Tours  very 
truly.  Club  Stables,  by  James  Madsen,  Pro- 
prietor." Thereafter,  up  to  August  29,  190.5. 
the  Spokane  Grain  Compan.v  sold  and  de- 
livered to  Madsen  hay  and  grain  to  the 
value  of  $4.51.50.  During  the  month  of  Au- 
gust 190.5.  Frederick  &  Nelson's  bill  with 
Sladsen  amounted  to  .$440.90.  The  existence 
of  the  above-mentioned  order  was  not  known 
to  Frederick  &  Nelson,  and  was  not  present- 
ed to  them  for  acceptance  and  payment  until 
Auenst  31.  1905.  at  which  time  payment  was 
refused  for  the  reason  that  the  amount  due 
Madsen  from  Frederick  &  Nelson  had  been 
previously  gamtsheed  In  an  action  on  a  prom- 
issory note  for  $.115.«0,  wherein  E.  B.  McGill 
was  plaintiff  and  Madsen  was  defendant. 
Madsen  was  afterwards,  on  September  B, 
190.5.  declared  a  bankrupt  and  B.  B.  McGill 
was  appointed  trustee  In  bankruptcy.  There- 
after the  Spokane  Grain  Company  notified 
Frederick  &  Nelson  not  to  pay  to  McGill  as 
trustee  in  bankruptcy  the  mon^  gamisheed 


In  their  hands.  Frederick  &  Nelson  there- 
upon filed  a  complaint  In  Interpleader  under 
the  statutes,  and,  ui)on  paying  Into  court  the 
amount  they  owed  Madsen,  were  released 
from  liability.  The  case  was  then  contested 
as  to  whether  the  trustee  In  bankruptcy  or 
the  Spokane  Grain  Company  was  entitled  to 
the  fund.  The  trial  court  held  that  the  for- 
mer was  entitled  to  the  money.  From  a 
judgiuent  to  that  effect  this  appeal  is  prose- 
cuted by  the  Spokane  Grain  Company. 

The  appellant  contends  that  the  order  set 
out  above  was  not  a  draft  or  bill  of  ex- 
change the  acceptance  of  which  is  required 
to  be  In  writing,  but  was  an  order  drawn  on 
a  particular  fund,  covered  the  amount  of  the 
fund  drawn  upon,  and  amounted  to  an  equi- 
table assignment  In  prsesentl  of  the  fund, 
notwithstanding  it  had  not  been  accepted  by 
the  drawee;  and  some  authorities  are  cited 
which  apparently  sustain  this  position.  But 
otir  statute  seems  to  place  the  question  be- 
j-ond  controversy,  for  It  provides:  "A  bill 
of  exchange  Is  an  unconditional  order  in 
writing  addressed  by  one  person  to  another, 
signed  by  the  person  giving  it,  requiring  the 
person  to  whom  it  Is  addressed  to  pay  on 
demand  or  at  a  fixed  or  determinable  future 
time  a  sum  certain  In  money  to  order  or  to 
bearer.  A  bill  of  Itself  does  not  operate  as 
an  assignment  of  the  funds  In  the  hands  of 
the  drawee  available  for  the  payment  there- 
of, and  the  drawee  Is  not  liable  on  the  bill 
unless  and  until  he  accepts  the  same."  Laws 
1809,  pp.  302,  363,  c.  149,  {$  120,  127.  These 
sections  are  plain,  and  It  follows  therefrom 
that  the  mere  delivery  of  the  order  by  Mad- 
sen to  the  Spokane  Grain  Company  did  not 
operate  as  an  assignment  of  the  funds  In 
the  hands  of  Frederick  &  Nelson,  nor  would 
Frederick  &  Nelson  be  liable  on  the  order  un- 
til It  was  accepted  by  them  In  writing.  Nel- 
son T.  Nelson  Bennett  Co.,  31  Wash.  116,  17 
Pac.  749;  Wadhams  r.  Portland,  etc.,  R.  R. 
Co..  .37  Wash.  86.  79  Pac.  .597. 

This  being  true,  It  follows  that  the  ap- 
pellant had  no  title  or  cTaftn  piwn  the  fund 
after  It  was  gamisheed  'or  paid'  Into  court 
by  Frederick  &  Nelson.  The  Judgment  of 
the  lower  court  must  therefore  be  affirmed. 

HADLBT,  C.  J.,  and  FITLLERTON, 
CROW,  RUDKIN,  and  DUNBAR,  JJ.,  con- 
cur. 


WRIGHT  V.  COMPUTING  SCALE  CO.  et  al. 
(Supreme  Court  of  Washington.    Sept  6,  1907.) 

1.  Contracts  —  Sai.es  —  Construction  — 
CiTV  Ordinance  as  Part  op  Contract. 
Where  defendants  sold  a  computinK  scale  to 
plaintifE  under  a  warranty,  a  city  ordinance  at 
the  time  making  it  unlawful  for  any  person  to 
use  any  scale  to  weigh  articles  for  sale,  without 
first  having  procured  a  certificate  from  the  city 
insjjector  of  weights  and  measures  that  the  scale 
had  been  inspected  and  found  correct,  constitut- 
ed a  part  of  the  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  f  750.] 


Digitized  by 


Google 


B72 


91  PACiriO  BBPORTER. 


(Wasb. 


2.  Evidknce>~Paboi^— Vabtino  Wbitten  Con- 

TBACT. 

Defendant  sold  plaintiff  a  computing  scale 
under  a  warranty  that  it  would  weigh  correctly, 
and  plaintiff  sued  to  recover  damaKos  for  losses 
sustained  by  the  underweight  of  the  scales  on 
sales  made  by  him.  An  ordinance  of  the  city 
prohibited  the  use  of  scales  until  inspected  by 
the  city  inspector  of  weights  and  measures  and 
found  correct.  Held  that,  as  such  ordinance 
constituted  a  part  of  the  contract  of  sale,  it  was 
admissible  on  the  part  of  defendant  to  show  a 
non-compliance  with  the  provisions  thereof,  and 
wag  not  objectionable  as  an  attempt  to  vary  or 
contradict  the  terms  of  the  written  contract. 

[Ei.  Mote.— For  cases  in  iraint,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  1887.] 

8.  Sales— Rescission. 

Where  plaintiff  purchased  a  computing  scale 
from  defendants  under  a  written  warranty  that 
it  would  weigh  correctly,  it  was  plaintiff's  duty, 
on  receiving  the  scale,  to  have  the  same  in- 
spected by  the  city  inspector  of  weights  and 
measures  as  required  by  a  city  ordinance  of  the 
place  where  the  contract  was  made,  and,  if 
found  defective,  to  rescind  the  contract  and  re- 
cover his  money  before  any  loss  accrued  to  him 
through  the  sale  of  articles  improperly  weighed. 
[Ed.  Note.— 'For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  i  1227.] 

4.  Sales— Bbeach  op  Wabrantt— Damages— 

noncontemplated  losses. 

Where  plaintiff  purchased  a  computing 
scale  from  defendants  under  a  warranty  that  it 
would  weigh  correctly,  losses  sustained  by  plain- 
tiff because  of  underweights  of  such  scale  while 
being  used  by  plaintiff  for  four  months  before 
be  discovered  that  it  undcrweighcd  did  not  nat- 
urally arise  from  a  breach  of  the  warranty, 
and  were  not  within  the  contemplation  of  the 
parties  when  making  the  contract,  so  as  to  au- 
thorize a  recovery  thereof. 

Appeal  from  Superior  Court,  Spokane 
County;    Mitchell  Gilliam,  Judge. 

Action  by  E.  F.  Wright  against  the  Com- 
puting Scale  Company  and  another.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Reyersed. 

J.  W.  Graves  and  A.  G.  Gray,  for  appel- 
lants.    Willis  H.   Merriam,  for  respondent 

MOUNT,  J.  The  respondent  brought  this 
action  in  the  court  below  to  recover  dam- 
ages for  an  alleged  breach  of  warranty  of  a 
set  of  scales  for  weighing  meats.  The  cause 
was  tried  to  the  court  without  a  Jury,  and 
findings  and  a  Judgment  were  entered  for 
the  plaintiff  as  prayed  for.     Defendants  ap- 


Upon  the  trial  the  court  found  the  facts 
substantially  in  accordance  with  the  allega- 
tions of  the  complaint,  the  material  findings 
being  as  follows:  "(2)  That  on  the  2d  day 
of  December,  1903,  the  plaintiff  purchased 
from  the  defendants,  through  their  author- 
ized agent  at  the  city  of  Spokane,  Wash., 
one  computing  scale  at  the  agreed  price  of 
$85;  that  at  the  time  of  said  purchase  the 
defendants,  as  a  part  of  the  contract  of  said 
purchase,  guaranteed  the  plaintiff  In  writing 
that  said  scale  would  weigh  correctly  any 
article  capable  of  being  weighed  upon  It, 
which  contract  of  guaranty  is  shown  in 
plaintiff's  Exhibit  No.  E."  This  exhibit  Is 
as  follows:     "Received  from  Robert  Turn- 


bull,  103  S.  Howard,  $15,  as  cash  payment 
on  one  63-8cale,  balance  of  $70  to  be  paid  at 
the  rate  of  $7  per  month,  without  Interest, 
or  a  discount  of  ten  per  cent,  of  balance 
will  be  allowed  If  balance  is  paid  within 
thirty  days  of  date  hereof.  Guaranty:  The 
Computing  Scale  Co.,  of  Dayton,  O.,  manu- 
facturers of  the  Moneywelght  Scale,  together 
with  the  Moneywelght  Scale  Co.,  of  Chicago, 
do  hereby  guarantee  said  computing  scale  to 
weigh  correctly  any  article  capable  of  be- 
ing weighed  on  it,  and  should  the  scale  get 
out  of  order  at  any  time  within  two  years 
from  the  date  of  shipment,  with  ordinary  use 
(not  dropped  or  broken),  we  will  repair  the 
same  gratis,  the  purchaser  paying  the  freight 
or  express  charges  to  and  from  the  factory. 
Money  Weight  Scale  Company,  by  T.  Dela- 
fleld.  Salesman."  "(3)  That  on  the  2d  day 
of  December,  1003,  the  said  scale  was  de- 
livered to  plaintiff  by  the  defendants,  and 
the  plaintiff  paid  the  defendants  on  the  pur- 
chase price  thereof  the  sum  of  $43.  (4)  That 
the  plaintiff  bought  said  scale  for  the  special 
purpose  of  using  It  In  his  place  of  business, 
to  wit,  a  meat  market  situated  In  the  city 
of  Spokane,  Wash.,  which  purpose  was 
known  to  the  defendants,  and  plaintiff  began 
to  use  it  immediately  upon  the  delivery  and 
continued  to  use  It  down  to  the  24th  day  of 
March,  1904,  and  during  the  time  between 
the  said  2nd  day  of  December,  1003,  and  the 
24tb  day  of  March,  1904,  caused  to  be  weigh- 
ed upon  said  scale,  2,768  sales  of  beef,  852 
sales  of  pork,  401  sales  of  mutton,  343  sales 
of  veal,  .342  sales  of  sausage,  75  sales  of 
bacon,  153  sales  of  ham,  205  sales  of  poul- 
try, 47  sales  of  welnnerwurst,  92  sales  of  liv- 
er, 45  sales  of  headcheese,  145  sales  of  fish, 
and  158  sales  of  lard,  relying  at  all  times 
during  said  period  on  the  guaranty  of  the 
defendants  that  said  scales  would  weigh  cor- 
rectly. (5)  That  said  scale  was.  In  fact,  de- 
fective at  the  time  It  was  delivered  to  plain- 
tiff on  account  of  being  Improperly  construct- 
ed and  remained  defective  and  did  not  at 
any  time  between  the  dates  of  December  2, 
1003,  and  the  24th  day  of  March,  1904,  weigh 
correctly  any  article  that  was  weighed  upon 
It,  and.  In  fact,  on  account  of  such  defect 
and  Improper  construction,  the  said  scale 
weighed  each  and  every  article  weighed  up- 
on It  one-half  pound  less  than  Its  true  weight, 
resulting  In  a  loss  to  the  plaintiff  on  account 
of  such  defects  on  every  article  weighed  the 
value  of  a  half  a  pound  of  the  article  weigh- 
ed. (C)  That  on  the  24th  day  of  March, 
1904,  the  aforesaid  scale  was  Inspected  by  the 
Inspector  of  weights  and  measures  of  the 
city  of  Spokane,  Wash.,  and  said  Inspector 
found  that  the  said  scale  was  defective  and 
weighed  every  article  that  had  been  weigh- 
ed upon  It  one-half  pound  less  than  its  true 
weight,  and  he,  therefore,  condemned  the 
said  scale,  and  the  plaintiff  was  prohibited 
from  using  said  scale  by  said  officer.  (7) 
That  the  plaintiff  had  no  knowledge  that  said 


Digitized  by 


Google 


Wash.) 


PORTLAND  A  SEATTLE  RY,  CO.  t.  LADD. 


S73 


scale  Tras  defective  or  was  not  weighing  co> 
rectly  until  the  24th  day  of  March,  1904, 
when  It  was  Inspected,  and  that  he  Imme- 
diately thereafter  notified  said  defendants 
of  said  defects,  and  the  defendants  remov- 
ed the  said  scale  from  plaintiff's  place  of  busi- 
ness, but  failed  and  refused  to  pay  to  plain- 
tiff the  $43  plaintiff  bad  paid  to  them  on 
account  of  the  purchase  price  of  said  scale, 
or  to  pay  plaintiff  the  amount  of  the  losses 
he  sustained  on  account  of  said  defects  In  said 
scale."  The  court  then  found  the  prices  at 
which  the  beef,  etc.,  were  sold,  and  con- 
cluded that  plaintiff  should  recover  $43  paid 
for  the  scales  and  $338  losses  sustained  by 
the  underweight  of  the  scales.  In  the  an- 
swer the  defendants  pleaded  as  an  affirma- 
tive defense  a  city  ordinance  of  the  city  of 
Spokane  In  force  at  the  time  the  contract 
was  made,  making  It  unlawful  for  any  per- 
son to  use  any  weight  or  scale  used  In  weigh- 
ing articles  for  sale  without  first  having  pro- 
cured a  certificate  from  the  city  Inspector  of 
weights  and  measures  that  such  scales  had 
been  Inspected  and  found  correct,  that  the 
contract  of  warranty  was  made  with  refer- 
ence to  said  ordinance,  and  that  plaintiff  fail- 
ed and  neglected  to  have  said  scale  Inspected. 
This  defense  was  stricken  by  the  court  up- 
on motion  of  the  plaintiff. 

It  was  error,  without  doubt,  to  strike  this 
defense.  The  law  of  the  place  where  a  con- 
tract is  made  Is  as  much  a  part  of  the  con- 
tract as  though  it  were  expressed  therein.  9 
Cyc.  582,  and  cases  cited;  Holbrook  v.  Ives, 
44  Ohio  St.  516,  9  N.  E.  228.  There  was 
nothing  in  this  defense  which  in  any  way 
tended  to  vary  or  contradict  the  terms  of 
the  written  contract  The  warranty  was: 
Defendants  "do  hereby  guarantee  said  com- 
puting scale  to  weigh  correctly."  This  cer- 
tainly did  not  imply  that  the  scale  liad  been 
tested  and  adjusted  by  the  city  Inspector  and 
his  certificate  issued  to  that  effect.  It  was 
the  duty  of  the  plaintiff,  under  the  law,  to 
have  an  inspection  made  by  that  officer  be- 
fore the  plaintiff  was  authorized  to  ose  the 
scale.  If  he  bad  done  so,  the  scale  woold 
have  been  condemned,  and  he  conld  have 
rescinded  the  sale  and  recovered  bis  money 
back  l>efore  any  loss  had  accrued  to  him. 
This  was  clearly  his  duty  and  bia  remedy. 
Furthermore,  the  rule  in  construing  con- 
tracts of  this  kind  is:  "Where  two  parties 
have  made  a  contract  which  one  of  them  has 
broken,  the  damages  which  the  other  party 
ought  to  receive  In  respect  of  such  breach  of 
contract  should  be  such  as  may  fairly  and 
reasonably  be  considered  either  arising  nat- 
urally ;  i.  e.,  according  to  the  usual  course  of 
things,  from  such  breach  of  contract  Itself, 
or  such  as  may  reasonably  be  supposed  to 
have  been  In  contemplation  of  both  parties 
at  the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  It."  30 
Am.  &  Bng.  Enc.  of  Law  (2d  Ed.)  p.  209; 
Pnget  Sound  Iron,  etc.,  Works  v.  Clemmons, 


32  Wash.  36,  72  Pac.  465.  It  Is  unreasonable 
to  suppose  that  the  contract  of  warranty 
above  set  out  contemplated  that  the  appellant 
should  be  liable  for  mistakes  and  under- 
weights for  a  period  of  four  months  and  for 
more  than  five  thousand  sales.  Such  dam- 
ages did  not  arise  naturally,  nor  were  they 
In  contemplation  of  the  parties  when  the 
contract  was  made.  But,  conceding  that 
there  was  a  breach  of  the  warranty  and  that 
respondent  was  entitled  to  some  damages, 
"the  buyer  owes  an  active  duty  to  exercise 
ordinary  care  in  order  to  render  the  damages 
arising  from  the  breach  of  warranty  as  light 
as  possible.  He  cannot  recover  for  expenses 
or  losses  unnecessarily  incurred,  nor  for  any 
damages  of  which  his  own  negligence  was 
the  proximate  cause.  If  by  the  exercise  of 
ordinary  care  the  damages  might  have  been 
prevented,  the  measure  of  the  buyer's  recov- 
ery Is  the  reasonable  cost  and  expense  of 
exercising  such  care,  whether  he  exercised 
it  or  not."  30  Am.  &  Bng.  Enc.  of  Law  (2d 
Ed.)  223.  Ordinary  care  would  have  dis- 
covered the  error  in  these  scales  before  they 
were  used  at  all.  A  mere  compliance  wUb 
the  city  ordinance  would  have  discovered  the 
error.  In  either  view  of  the  case,  upon  the 
facts  found,  the  plaintiff  was  entitled  to  re- 
cover back  only  the  money  he  bad  paid  on 
the  purchase  price. 

The  judgment  Is  therefore  reversed,  and 
the  cause  remanded,  with  instmctions  to 
enter  a  Judgment  In  favor  of  the  respondent 
for  $43.  The  appellants  are  allowed  their 
costs  of  this  appeal. 

HADLET,  C.  J.,  and  CROW,  FtTLLBB- 
TON,  and  DUNBAR,  JJ.,  concur.  RX7D- 
KIN,  J.,  concurs  on  the  second  ground  stat- 
ed in  the  opinion. 


PORTLAND  ft  8EATTLB  RT.  CO.  ▼.  LADD 

et  al. 

(Supreme  Court  of  Washington.    Sept.  6,  1907.) 

1.  APPEAI/— C0NTtJ»UANCE— DBNIAI/—REV1BW. 

The  denial  of  an  application  for  a  continu- 
ance will  not  be  reviewed  on  appeal,  except  foe 
abuse  of  discretion, 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  }  3837.] 

2.  CoNTiNtJANCE— Absence  of  Parties. 

Where,  in  condemnation  proceedings,  the 
actual  owners  of  an  undivided  two-thirds  inter- 
est in  the  property  sought  to  be  condemned  were 
present,  and  there  was  no  showing  that  defend- 
ant's counsel  were  dependent  on  L.,  who,  with 
his  wife,  owned  the  other  one-third,  or  that  they 
had  relied  on  him  to  furnish  evidence  or  that  he 
was  a  material  witness,  or  that  other  witnesses 
were  not  at  hand,  the  court's  refusal  of  a  con- 
tinuance because  of  L.'s  absence  was  not  an 
abuse  of  discretion. 

[BJd.  Note. — ^For  cases  In  point,  see  Cent.  Dig. 
vol.  10,  Continuance,  J  41.] 

3.  evioence  —  documentabt    evidence  — 
Maps. 

Where,  in  a  prooe<>ding  to  condemn  land  for 
a  railroad  right  of  way.  there  was  no  dispute  in 
the  evidence  as  to  the  exact  location  of  the 
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railroad  line  on  the  ground  or  of  the  amount  of 
land  sought  to  be  appropriated  as  staked,  cer- 
tain maps,  shown  to  be  an  accurate  description 
of  the  location  of  the  road  as  laid  out  on  the 
land,  were  admissible  as  illustrative  of  the  testi- 
mony of  the  witnesses,  though  not  made  by  the 
person  wbo  made  the  surveys  on  the  ground. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  20.  Evidence,  S§  1500,  1501.] 

4.  AppeaI/— Admission  of  Evidence— Pbejit- 

DICE. 

Where,  in  proceedings  to  condemn  land  for 
a  railroad  right  of  vt^ay,  there  was  no  dispute 
as  to  the  location  of  the  line  or  the  amount  of 
land  sought  to  be  taken,  defendants  were  not 
prejudiced  by  any  error  in  the  admission  of 
certain  maps  of  the  location  which  did  not  co- 
incide in  all  particulars. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
rol.  3,  Appeal  and  Error,  S  4153.] 

5.  Lis    Pendens  —  Condemnation    Pkoceed- 

ING9. 

Ballinger's  Ann.  Codes  &  .St.  i  4887,  au- 
thorizing the  filing  of  a  lis  i>enden8  in  actions 
affecting  the  title  to  real  property,  applies  to 
proceedings  to  condemn  land  for  a  railroad  right 
of  way. 

6.  Same— PuKciiASEBS  with  Noticb. 

Ballinger's  Ann.  Codes  &  St.  I  .TOST,  pro- 
vides that  any  corporation  authorized  to  ap- 
propriate land  may  present  a  petition  to  the 
superior  court  of  the  county  where  the  land  is 
located,  describing  the  land  and  setting  forth 
the  claim  of  every  person  interested  in  the  land, 
as  ascertained  from  the  public  records,  and  sec- 
tion 5038  requires  that  notice  shall  be  served 
<m  every  person  named  in  the  petition  as  inter- 
ested in  the  land.  Held,  that  no  notice  is  re- 
quired to  be  served  on  subsequent  purchasers 
and  incumbrancers,  but  subsequent  purchasers 
and  incumbrancers  are  charged  with  notice 
thereof. 

7.  Eminent    Domain— Compensation— Meas- 
tjbe — Use  of  Proi>ebty. 

Where,  in  a  proceeding  to  condemn  land  for 
a  railroad  right  of  wa.v,  defendants  claimed  in- 
jury to  a  quarry,  and  it  appeared  that  the  rock 
could  net  be  quarried  without  injury  to  lands 
which  defendants  did  not  own,  but  which  be- 
longed to  the  railroad  company,  the  court  prop- 
erly charged  that,  if  the  rock  could  only  be 
profitably  quarried  by  injury  to  the  land  owned 
by  the  railroad  company,  the  jury  should  dis- 
regard all  evidence  of  the  value  of  the  rock  as 
a  quarry. 

'   Budkin,  J.,  dissenting  in  part 

Appeal  from  Superior  Court,  Skamania 
County;   W.  W.  McCredle,  Judge. 

Condemnation  proceedings  by  the  Portland 
&  Seattle  Hallway  Company  against  Charles 
K.  Ladd  and  others.  From  a  JudRment  as- 
sessinft  damages  to  which  defendants  were 
entitled,  they  appeal.     Affirmed. 

Teal  &  Minor  and  W.  A,  Johnson,  for  ap- 
pellants. James  B.  Kerr  and  George  T. 
Beld,  for  respondent. 


MOUNT,  J.  This  appeal  Is  prosecuted 
from  a  judgment  based  upon  an  award  for 
damages  In  condemnation.  The  errors  as- 
signed will  be  considered  and  decided  in  the 
order  assigned  In  appellants'  brief.  The 
facts  necessary  to  an  understanding  of  the 
points  made  will  be  stated  as  each  point  Is 
considered. 

It  Is  flrst  argued  that  the  court  erred  in 
denying  a  motiou  foe  a  continuance.    The 


legal  title  of  the  land  sought  to  be  appro- 
priated stood  in  the  name  of  Charles  E.  Ladd 
and  wife,  but  the  equitable  title  was  in 
Ladd  and  wife  and  the  Columbia  Contract 
Company,  a  corporation,  in  the  proportion  of 
one-third  In  Ladd  and  wife  and  two-thirds 
In  the  Columbia  Contract  Company.  On 
June  8.  litOC,  a  preliminary  order  was  made 
in  condemnation,  adjudging  the  land  sought 
by  the  railroad  company  a  necessary  public 
use,  and  ordering  a  Jury  to  assess  the  dam- 
ages in  favor  of  the  owners.  On  June  21, 
I'JOC,  notice  was  served  on  appellants'  attor- 
neys that  a  Jury  would  be  summoned  for  the 
1:2th  day  of  July,  liKNi,  to  determine  the 
question  of  damages,  and  the  Jury  was  ac- 
cordingly summoned  for  that  day.  On  July 
12,  UHMi,  at  the  Ume  fixed  for  the  trial,  a 
motion  was  filed  by  attorneys  for  Mr.  Ladd, 
asking  for  a  continuance  of  the  trial  upon 
the  ground  that  Mr.  I>add  was  absent  in 
some  eastern  state  and  was  not  advised  of  the 
time  when  the  trial  was  to  take  place  and 
counsel  could  not  locate  bim.  The  atUdaTlt 
in  support  of  the  motion  showed  diligence 
of  counsel  In  trying  to  locate  Mr.  Ladd;  but 
there  was  no  showing  that  counsel  were  de- 
pendent upon  Mr.  Ladd,  or  bad  relied  upon 
him,  to  furnish  evidence  or  the  facts  in  the 
case,  or  that  Mr.  Ladd  was  a  material  wit- 
ness, or  that  other  witnesses  were  not  at 
band  to  fully  establish  all  the  facts  upon 
which  the  appellants  relied.  The  granting  or 
refusing  of  a  continuance  of  a  trial  rests 
largely  In  ihe  discretion  of  the  trial  court, 
and  will  only  be  reviewed  for  abuse.  Malon- 
ey  V.  Stetson  &  Post  Mill  Co.  (Wash.)  90  Pac. 
1046.  We  are  satisfied  the  court  did  not 
abuse  Its  discretion  in  this  case,  because  of 
the  failure  to  show  the  facts  above  stated, 
and  because  the  actual  owners  of  an  un- 
divided two-thirds  interest  In  the  property 
were  present.  In  fact,  the  pleadings  show 
that  tlie  whole  property  was  purchased  by 
the  Ladds  and  the  Columbia  Contract  Com- 
pany for  use  as  a  stone  quarry,  and  that 
the  same  was  to  be  operated  by  the  appel- 
lant Columbia  Contract  Company,  whicli 
company  was  present  at  the  trial  by  its  of- 
ficers. There  was  therefore  no  error  In 
denying  the  motion  for  a  continuance. 

.Appellants  next  contend  that  the  court 
erred  in  recelrlng  in  evidence  certain  maps, 
marked  Exhibits  A,  B,  D.  and  F,  and  in 
denying  the  motion  to  exclude  these  maps 
after  they  had  been  received  In  evidence. 
The  points  made  are  that  the  maps  were 
not  prepared  by  the  engineers  who  made  the 
surveys  upon  the  ground,  and  also  that  the 
maps  did  not  agree  with  themselves.  There 
seems  to  have  been  no  dispute  in  the  evi- 
dence as  to  the  exact  location  of  the  rail- 
road line  upon  the  ground,  or  of  the  amount 
of  land  sought  to  be  appropriated,  which 
was  fifty  feet  on  each  side  of  the  center  line 
of  the  railway  as  staked  upon  the  ground. 
The  maps  were  not  ofifered  or  received  as 
evidence  in  themo^lres  of  the  location  of  the 
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line,  but  only  as  illustrative  of  the  testi- 
mony of  the  wituesses  testifying  in  relation 
thereto,  and  therefore  were  admissible,  even 
though  they  -were  not  made  by  the  persons 
who  made  the  surveys  upon  the  ground, 
where  they  were  shown  to  be  accurate.  17 
Cyc.  412.  The  witnesses  who  testified  in 
regard  to  these  maps  all  testified  that  the 
maps  were  accurate,  and  showetl  the  location 
of  the  line  as  laid  out  upon  the  land.  It  is 
true  these  persons  neither  surveyed  the 
ground  nor  made  the  maps,  but  they  testified 
that  they  scaled  the  maps  and  compared 
them  with  the  governnieut  and  other  field 
notes,  and  found  tliem  to  be  accurate.  This 
was  sufficient  to  entitle  the  maps  to  go  In 
evidence  as  a  part  of  the  testimony  of  the 
witnesses.  It  is  true  one  of  the  maps  offered 
did  not  coincide  with  the  others  in  all  par- 
ticulars, but  this  variance  was  explained  so 
as  not  to  mislead  any  one.  But,  If  all  the 
maps  were  improperly  In  evidence,  It  is  dif- 
ficult to  see  any  prejudicial  error,  because 
there  was  no  dispute  as  to  the  location  of 
the  railway  line  or  the  amount  of  land 
sought  to  be  taken.  The  questions  for  the  ju- 
ry were,  what  is  the  value  of  the  land  taken, 
and  the  damage  to  the  laud  not  taken?  Nei- 
ther question  was  affected  by  the  maps  when 
the  line  was  actually  staked  upon  the  ground 
and  had  previously  been  adjudged  necessary 
for  a  public  use.  It  is  true  the  appellants 
Claim  their  land  extended  further  east  than 
was  admitted  by  the  respondent,  and  there- 
fore gave  them  90  or  100  feet  more  land  to 
the  east  of  the  base  of  Castle  Rock,  which 
appellants  sought  to  show  Is  a  rock  quarry 
which  1b  greatly  damaged  by  the  construc- 
tion of  the  railway  line;  but  the  evidence  ot 
appellants  on  this  subject  showed  conclusive- 
ly that  the  stone  could  not  be  quarried  from 
Castle  Rock  profitably  unless  the  stone  was 
thrown  by  a  blast  a  distance  of  from  200  to 
400  feet  beyond  the  appellants'  line,  even  if 
the  east  line  were  located  100  feet  further 
east  'than  the  line  claimed  by  respondent. 
The  exact  location  of  this  line  Is  therefore 
immaterial,  because,  in  any  event,  the  quar- 
ry could  not  be  profitably  operated  without 
destroying  property  which  appellants  did  not 
own  and  could  not  acquire. 

Appellants  next  contend  that  the  court  err- 
ed in  giving  the  following  instruction:  "If 
the  petitioner  commenced  a  suit  to  appro- 
priate a  right  of  way  across  the  Snooks  do- 
nation land  claim  and  filed  its  lis  pendens 
thereof  In  the  auditor's  office  In  Skamania 
county.  Wash.,  and  subse<iueut  thereto  claim- 
ants obtained  an  option  or  agreement  to  pur- 
chase a  part  of  said  donation  land  claim, 
through  which  said  proposed  road  extends 
and  subse<iuent  thereto  said  case  came  on  to 
be  heard  and  the  damages  were  assessed  and 
paid  and  the  right  of  way  appropriated  by 
the  petitioner,  then  tiie  petitioner  Is  the  own- 
er of  said  right  of  way  and  claimants'  said 
right  to  purchase  is  subsequent  and  subordi- 


nate thereto."  The  trial  court  was  evident- 
ly of  the  opinion  that  section  4887  of  the 
practice  act  (BalUnger's  Ann.  Codes  &  St.), 
relating  to  the  manner  of  commencing  ac- 
tions, applies  to  cases  of  this  character.  It 
Is  argued  by  appellants  that  proceedings  la 
condemnation  are  special  proceedings,  and 
therefore  that  section  4887,  which  relates 
to  the  filing  of  a  lis  i)enden8  in  actions  affect- 
ing the  title  to  real  property,  does  not  apply 
to  this  class  of  cases.  We  are  of  the  opin- 
ion that  the  section  does  apply  to  cases  of 
this  kind.  While  It  is  true  that  proceedings 
In  condemnation  are  special  in  this  state  and 
are  therefore  governed  by  all  the  require- 
ments stated  in  the  statute,  yet,  where  no 
provision  is  made  for  the  protection  of  par- 
ties to  such  proceedings,  the  rules  of  common 
practice  must  necessarily  apply.  The  stat- 
utes relating  to  the  exercise  of  the  right  of 
eminent  domain  provide,  at  section  5037, 
Bailiuger's  Aim.  Codes  &  St,  that  any  cor- 
I)oration  authorized  to  appropriate  laud  may 
present  to  the  superior  court  of  the  county 
where  the  land  is  located  a  petition  de- 
scribing the  land  sought  and  setting  fortii 
the  name  of  each  owner,  Incumbrancer,  or 
other  person  interested  in  the  land,  "so  far 
as  the  same  can  be  ascertained  from  the 
public  records."  The  record  owners  or  in- 
cumbrancers are  therefore  the  only  parties 
made  necessary  by  this  statute.  The  next 
section  provides  that  a  certain  notice  "shall 
be  served  on  each  and  every  i)er8on  named 
therein  as  owner,  incumbrancer,  tenant,  or 
otherwise  interested"  in  the  land.  No  pro- 
vision is  made  in  the  act  for  the  service  of 
notice  upon  incumbrancers  or  purchasers  of 
the  land  after  the  proceedings  are  begun.  It 
Is,  no  doubt,  required  that  tenants  or  persons 
in  possession  are  required  to  be  served  with 
notice ;  but  incumbrancers  or  purchasers  with 
notice  after  the  proceedings  are  begun  are, 
of  course,  bound  by  the  record  and  take  sub- 
ject thereto.  In  Re  Smith's  Petition,  9  Wash. 
83,  37  Pac.  311,  494,  this  court  said:  "It 
has  been  frequently  said  by  courts  that  the 
taking  of  land  by  eminent  domain  is  a  pro- 
ceeding In  rem,  and  the  service  of  a  con- 
structive notice  has  been  justified  by  the 
practice  which  prevails  In  that  class  of  cases. 
But  It  is  well  known  that  proceedings  In  rem 
presuppose  that  the  complaining  party  has  a 
superior  right  to  the  subject  of  the  suit,  or 
a  right  to  have  it  subjected  to  his  claim  and 
that  the  first  requisite  is  a  seizure  of  the 
thing  itself,  after  which  follows  notice.  'The 
theory  of  the  law  is  that  all  property  is  In 
the  possession  of  Its  owner.  In  person  or  by 
agent,  and  that  its  seizure  will,  therefore, 
operate  to  Impart  notice  to  him.'  Windsor 
v.  McVeigh,  93  U.  S.  274.  23  L.  Ed.  914." 
It  follows,  of  course,  if  these  proceedings  are 
in  rem,  8Ubse<]uent  purchasers  are  boimd  by 
the  proceedings  i)eudlng,  and  are  bound  to 
take  notice  tliereof  where  possession  is  tak- 
en prima  facie  by  staking  the  line  ui>on  the 
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ground,  as  was  tbe  fact  here.  It  Is  conceded 
by  appellants  that,  In  some  states  where 
there  is  no  statute  regarding  lis  pendens,  the 
courts  hare  held  that  one  who  purchases  land 
after  the  proceedings  are  commenced  takes 
subject  to  the  proceedings.  2  Pomeroy's 
Equity  Jurisprudence  (2d  Ed.)  g  632  et  seq.; 
2  Lewis  on  Eminent  Domain,  338.  But  it  is 
argued  that  the  commou-Iaw  rule  is  repealed 
by  section  4887,  which  does  not  apply  to 
this  class  of  cases.  Either  the  statute  or  the 
common-law  rule,  one  or  tbe  other,  must  be 
hi  force  as  regards  this  class  of  cases,  be- 
cause, as  seen  above,  no  provision  la  refer- 
ence thereto  is  made  by  the  statute  relat- 
ing to  eminent  domain.  We  think  the  Legis- 
lature used  the  term  "actions  affecting  the 
title  of  real  property"  as  applying  to  all 
actions  and  proceedings  relating  to  such 
property,  and  for  that  reason  made  no  pro- 
vision in  the  eminent  domain  act  for  no- 
tice to  purchasers  or  subsequent  incumbran- 
cers pending  the  suit.  The  giving  of  this 
Instruction  was  therefore  not  error. 

Appellants  allege,  further,  that  the  court 
erred  in  giving  the  following  instruction: 
"Ton  are  Instructed  that,  If  you  find  from 
the  evidence  that  Castle  Rock  can  only  be 
profitably  worked  by  blasting  It  In  such  a 
manner  that  portions  of  It  would  fall  upon 
land  now  owned  by  the  railroad  company, 
then  you  may  disregard  all  the  evidence  of 
value  as  a  quarry.  The  owners  of  Castle 
Rock  are  by  law  required,  If  they  desire  to 
quarry  tbe  same,  to  so  quarry  their  rock  as 
not  to  Interfere  with  the  rights  of  others. 
If  you  find  from  tbe  evidence  that  peti- 
tioner herein  owns  a  right  of  way  across  the 
Snooks  donation  land  claim  and  up  to  tbe 
land  of  defendants,  then  it  Is  tbe  duty  of 
the  defendants  or  claimants  to  quarry  the 
rocks  so  as  not  to  Interfere  or  trespass  upon 
this  right  of  way,  and  you  are  not  to  con- 
sider the  inability  of  defendants  or  claim- 
ants to  use  this  right  of  way  on  the  Snooks 
donation  land  claim  as  an  element  of  de- 
fendants' damages  whereby  the  property  not 
taken  by  this  action  Is  damaged.  The  dam- 
age you  are  to  consider  Is  confined  to  that 
which  arises  and  naturally  fiows  from  the 
appropriation  of  the  land  for  a  right  of  way 
across  defendants'  land,  which  Is  sought  by 
this  suit."  The  evidence  shows  that  the 
right  of  way  of  the  railway  runs  close  to 
the  base  of  a  large  rock,  several  hundred 
feet  in  height,  the  exact  measurement  not 
being  shown,  known  as  "Castle  Rock";  that 
one  face  of  this  rock  Is  toward  the  Columbia 
river,  which  Is  400  or  500  feet  distant  from 
tbe  rock ;  that  the  railway  runs  between  the 
rock  and  the  river;  that  the  appellants  did 
not  own  all  the  land  between  the  rirer  and 
the  rock;  that  a  large  portion  thereof  was 


owned  by  the  railway  company.  There  was 
apparently  no  dispute  that  the  land  of  tbe 
appellants  sought  by  the  railway  company 
was  not  worth  to  exceed  |oO  per  acre  for 
agricultural  purposes.  The  appellants  claim 
that  the  land  taken  by  the  railway  was  a 
great  damage  to  other  lands  of  appellants 
not  taken,  by  reason  of  the  fact  that  Castle 
Rock  was  valuable  as  a  stone  quarry,  be- 
cause It  contained  about  18,000,000  tons  of 
stone,  and  that  the  construction  of  the  rail- 
way prevented  appellants  from  quarrying  the 
stone  at  a  profit.  Tbe  great  burden  of  ap- 
pellants' evidence  was  to  the  effect  that, 
in  order  to  work  tbe  rock  known  as  Castle 
Rock  at  a  profit,  it  was  necessary  to  blast 
down  great  quantities  of  tbe  rock  at  a  time 
and  throw  the  same  toward  the  river.  Other- 
wise the  property  could  not  be  worked  at  a 
profit,  and  was  therefore  of  no  value.  This 
same  evidence  showed  without  question  that, 
in  order  to  do  this,  tbe  rock  would  be  piled 
high  upon  lands  which  appellants  did  not 
own,  and  could  not  acquire  because  such 
lands  were  already  owned  by  tbe  railway 
company.  It  requires  no  argument  to  show 
that,  If  appellants'  property  was  so  situat- 
ed that  it  could  not  be  utlliied  without  in- 
jury to  others,  its  use  would  not  be  permit- 
ted at  all;  and.  If  the  value  of  appellants' 
property  was  dependent  xxpoa  other  proper^ 
which  they  did  not  own  and  could  not  ac- 
quire, then,  as  shown  by  the  appellants  them- 
selves, the  property  had  no  value,  and,  of 
course,  was  not  damaged.  We  think  the  in- 
struction was  proper  In  this  case. 

The  verdict  and  award  of  damages  in  this 
case  was  $5,000.  Appellants  contend  that 
tills  amount  la  too  small,  and  that  a  new 
trial  should  be  granted  on  that  account.  Aft- 
er a  careful  reading  of  all  the  evidence  in 
the  case,  we  are  satisfied  that  the  appel- 
lants have  no  good  reason  to  complain  on 
this  account,  and  that  a  much  smaller  award 
would  have  been  sustained. 

The  questions  presented  which  we  have 
not  noticed  are  either  decided  by  what  we 
have  said  above  or  are  not  deemed  of  suffi- 
cient Importance  to  warrant  a  reversal. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  Is  therefore  atOrmed. 

HADLBY,  C.  J.,  and  ROOT,  CROW,  and 
DUNBAR,  33.,  concur. 

RUDKIN,  J.  (dissenting).  I  do  not  think 
that  the  mere  fact  that  a  stone  quarry  can- 
not be  profitably  worked  at  the  present  time, 
without  blasting  and  casting  rock  on  the 
property  of  others,  entirely  destroys  Its  value 
as  such ;  and  I  therefore  dissent  from  the 
judgment 
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STBVRNS  V.  BENSON,   Secretary  of  State. 
(Supreme  Court  of  Oregon.    Sept.  3,  1907.) 

1.  OoimyriTUTiowAi,  Law  —  Lkoislativb  Ac- 
tion—Dibectiom—Seu-Exkoutino   Pbovi- 

BIONS.  „_ 

Const,  art.  4,  5  1,  as  amended  in  1902,  re- 
serving to  tlie  people  initiative  and  referendum 
powers,  and  providing  for  the  submission  of 
legislation  to  the  voters  of  tbe  state  or  other 
political  subdivision,  is  self-executing. 

2.  Sake — Enfobcement — Statutes. 

I^ws  1907,  p.  399,  providing  the  procedure 
to  facilitate  the  enforcement  of  the  initiative 
and  refereiMlum  powers  reserved  to  the  people 
by  Const,  art.  4,  i  1,  as  amended  in  1002.  wa3 
a  proper  exercise  of  legislative  power,  though 
the  constitutional  provision  was  self-executing. 

3.  STATtJTES— DlRECTOBT  PBOVISIONS. 

Laws  1907,  p.  399,  providing  for  the  carry- 
ing into  effect  of  the  Initiative  and  referendum 
powers  reserved  to  the  people,  provided  (section 
1)  a  form  of  petition,  which  was  required  to  be 
substantially  followed.  The  form  contained  a 
warning  clause  that  it  was  a  felony  for  any 
one  to  sign  any  such  petition  with  any  name 
other  than  his  own,  or  to  knowingly  sign  his 
name  more  than  once  to  the  same  measure,  or 
to  sign  such  petition  when  he  was  not  a  legal 
voter ;  and  section  2  declared  that  the  form 
given  was  not  mandatorjr,  and  if  substantially 
followed  in  any  petition  it  should  be  sufficient, 
regardless  of  clerical  or  mere  technical  errors 
Held,  that  the  form,  in  so  far  as  it  contained 
the  warning  clause,  was  merely  directory,  and 
that  a  referendum  petition  omitting  such  clause 
was  not  thereby  fatally  defective. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty;   Wm,  Galloway,  Judge. 

Suit  by  Robert  L.  Stevens  against  F.  W. 
Benson,  as  Secretary  of  State.  From  a  de- 
cree In  favor  of  complainant,  defendant  ap- 
peals.    Iteversed.     Suit   dismissed. 

A.  M.  Crawford,  L.  R.  Webster,  and  S. 
Smith,  for  appellant.  Dan  J.  Malarkey  and 
John  F.  Logan,  for  respondent 


EAKIN,  J.  On  May  18,  1907,  there  was 
filed  in  tbe  office  of  the  Secretary  of  State  a 
petition  for  referring  to  a  vote  of  the  people 
of  tbe  state,  under  the  referendum  provision 
of  tbe  Constitution,  an  act  passed  by  the  leg- 
islative assembly  in  February,  1907,  provid- 
ing for  the  custody  and  control  of  persons 
confined  In  county  Jails,  etc.;  and  this  suit 
was  brought  by  plaintiff  to  enjoin  defendant, 
as  Secretary  of  State,  from  filing  said  peti- 
tion tendered.  Demurrer  to  the  complaint 
was  overruled,  and  final  decree  thereupon 
rendered  enjoining  tbe  filing  of  tbe  petition. 

Tbe  objection  to  the  petition  was  that  it  did 
not  contain  tbe  warning  clause  required  by 
section  1  of  tbe  act  of  tbe  legislative  assembly 
of  1907  (Laws  1907,  p.  399),  which  provides 
for  carrying  into  effect  tlie  initiative  and  ref- 
erendum. Section  1  of  that  act  provides 
tbat: 

"Tbe  following  shall  be  substantially  the 
form  of  petition  for  the  referendum  to  the 
people  on  any  act  passed  by  tbe  IcRislatlve 
assembly  of  the  state  of  Oregon,  or  by  a  city 
council: 

WP.-87 


"  "Warning. 
"  It  Is  a  felony  for  any  one  to  sign  any 
Initiative  or  referendum  petition  with  any 
name  other  than  his  own,  or  to  knowingly 
sign  his  name  more  than  once  for  the  same 
measure,  or  to  sign  such  petition  when  be  is 
not  a  legal  voter. 

"  'Petition  for  Referendum. 

"To    the    Honorable    Secretary   of 

State  for  the  State  of  Oregon  (or  to  tbe 
Honorable Clerk,  Auditor,  or  Re- 
corder, as  the  Case  may  be,  of  tbe  City 

of ): 

'"We,  tbe  undersigned  citieens  and  legal 
voters  of  the  state  of  Oregon  (and  the  district 

of county  of ,  or  city  of 

as  the  case  may  be),  respectfully  ord^  tbat 
the  Senate  (or  House)  Bill  No....,  entitled 
(title  of  act,  and  if  tbe  petition  Is  against 
less  than  tbe  wliole  act  then  set  forth  here 
tbe  part  or  parts  on  wblcb  tbe  referendum  Is 
sought),  passed  by  tbe legislative  as- 
sembly of  the  state  of  Oregon,  at  the  regular 
(special)  session  of  said  legislative  assembly, 
shall  be  referred  to  the  people  of  tbe  state 

(district  of    ,  county  of or  city 

of ,  as  tbe  case  may  be),  for  their  ap- 
proval or  rejection,  at  tbe  regular  (special) 

election  to  be  held  on  tbe  . . .  day  of 

A.  D.  19..,  and  each  for  himself  says:  I 
bave  personally  signed  this  petition.  I  am 
a  legal  voter  of  the  state  of  Oregon,  and  (dis- 
trict of ,  county  of ,  city  of  . . . 

....  as  the  case  may  be).  My  residence  and 
poet  o£9ce  are  correctly  written  after  my 
name.'    •    »    • 

"See.  2.  •  *  *  The  forms  herein  given 
are  not  mandatory,  and  if  substantially  fol- 
lowed in  any  petitiot  it  shall  be  sufficient, 
disregarding  clerical  and  merely  technical  er- 
rors." 

Tbe  provisions  of  the  Constitution  in- 
volved are  as  follows:  section  1,  art  4, 
amendment  of  1902,  namely:  "Tbe  l^lsla- 
tive  authority  of  tbe  state  shall  be  vested  in 
a  legislative  assembly,  consisting  of  a  Senate 
and  House  of  Representatives,  but  the  people 
reserve  to  themselves  power  to  propose  laws 
and  amendments  to  the  Constitution  and  to 
enact  or  reject  tbe  same  at  the  polls.  Inde- 
pendent of  the  legislative  assembly  and  also 
reserve  power  at  their  own  option  to  approve 
or  reject  at  tbe  polls  any  act  of  the  legisla- 
tive assembly.  Tbe  first  power  reserved  by 
tbe  people  is  tbe  initiative,  and  not  more 
than  eight  per  cent,  of  tbe  legal  voters  shall 
be  required  to  propose  any  measTure  by  such 
petition,  and  every  such  petition  shall  in- 
clude tbe  full  text  of  the  measure  so  pro- 
posed. Initiative  petitions  shall  be  filed  wltb 
the  Secretary  of  State  not  less  than  four 
months  before  the  election  at  which  they  are 
to  be  voted  upon.  Tbe  second  power  is  the 
referendum,  and  it  may  be  ordered  (except 
as  to  laws  necessary  for  the  immediate  pres- 
ervation of  the  public  peace,  health,  or  safe- 
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ty),  either  by  the  petition  signed  by  fire  per 
cent,  of  the  legal  voters,  or  by  the  legislative 
assembly,  as  other  bills  are  enacted.  Refer- 
endum petitions  shall  be  filed  with  the  Secre- 
tary of  State  not  more  than  ninety  days  aft- 
er the  final  adjournment  of  the  session  of  the 
legislative  assembly  which  passed  the  bill 
on  which  the  referendum  is  demanded. 
•  •  *  Petitions  and  orders  for  the  initia- 
tive and  for  the  referendum  shall  be  filed 
with  the  Secretary  of  State,  and  in  submit- 
ting the  same  to  the  people  he,  and  all  other 
oflicers,  shall  be  guided  by  the  general  laws 
and  the  act  submitting  this  amendment  uq- 
til  legislation  shall  be  especially  provided 
therefor." 

The  question  arises:  Is  this  section  of  the 
Constitution  self-executing?  A  constitution- 
al provision  is  said  to  be  self-executing  if  it 
enacts  a  sufllcient  rule  by  means  of  which 
the  right  given  may  be  enjoyed  and  protect- 
ed. The  language  used,  as  well  as  the  ob- 
ject to  be  accomplished.  Is  to  be  ioolted  into 
In  ascertaining  the  intention  of  the  provision. 
As  said  in  Willis  v.  Mabou,  48  Minn.  140. 
50  N.  W.  1110,  10  L.  R.  A.  281,  31  Am.  St. 
Rep.  626:  "The  question  in  every  case  is 
whether  the  language  of  a  constitutional  pro- 
vision is  addressed  to  the  courts  or  the  Leg- 
islature. Does  It  indicate  that  it  is  intended 
as  a  present  enactment,  complete  in  itself  as 
definitive  legislation,  or  does  it  contemplate 
subse<iuent  legislation  to  carry  It  into  effect? 
This  is  to  be  determined  from  a  considera- 
tion both  of  the  language  used  and  the  in- 
trinsic nature  of  the  provision  itself.  If  the 
nature  and  extent  of  the  right  conferred  and 
of  the  liability  im|)osed  are  fixed  by  the  pro- 
vision itself,  so  that  they  can  be  determined 
by  the  examination  and  construction  of  its 
own  terms,  and  there  is  no  language  used  in- 
dicntlng  that  the  subject  is  referred  to  tlie 
Legislature  for  action,  then  the  provision 
should  be  construed  as  self-executing."  To 
the  same  effect  are  Acme  Dairy  Co.  v.  City 
of  Astoria  (Or.)  90  Pac.  153;  Swift  &  Co.  v. 
City  of  Newport  (Va.)  52  S.  B.  821,  105  Va. 
108,  3  L.  R.  A.  (N.  S.)  401;  Taylor  v.  Hutch- 
inson, 145  Ala.  202.  40  South.  lOS;  Logan  et 
al.  v.  Parish  of  Ouaeliita,  105  La.  499,  29 
South.  975.  As  expressed  by  one  court, 
whether  it  is  intended  thereby  to  declare 
personal  rights  of  a  citizen  or  to  define  a  rule 
for  the  government  of  the  I^eglslature ;  and, 
if  the  former,  it  is  legislative,  and  needs  no 
legislation  to  give  it  force.  It  is  plainly 
expressed  in  the  provision  itself  in  this  case 
that  its  reserved  rights  tire  to  be  Independent 
of  the  Legislntnrc,  and  is  sufllcientiy  specific 
that  it  may  be  carried  out  without  legislative 
aid  (Logan  et  ai.  v.  Parish  of  Ouachita,  su- 
pra); and  In  the  last  clause  it  provides  that 
the  Secretary  of  State,  in  submitting  to  the 
people  the  matter  referred,  shall  be  governed 
by  the  general  laws  until  further  provision 
is  made  by  the  Legislature,  thus  not  only 
contemplating  that  such  legislation  is  not 
necessary  as  to  procuring  and  presenting  the 


petition,  but  also  forestalling  any  possibility 
of  defeat,  by  inaction  of  tiie  Legislature  in, 
regard  to  the  manner  of  its  submission  to 
the  people.  As  said  in  Willis  v.  Mabon,  su- 
pra: "The  object  being  to  put  it  beyond  the 
power  of  the  Legislature  to  render  them  nu- 
gatory by  refusing  to  enact  legiNlation  to 
carry  them  into  effect"  If  it  were  not  self- 
executing,  even  though  it  were  mandatory 
upon  the  Legislature  to  make  provision  to 
carry  It  into  effect,  there  is  no  iwwer  to  com- 
pel it  to  do  so.  The  exercise  of  that  power 
in  any  particular  case  must  depend  on  the 
volition  of  the  Legislature.  Cooley's  Const. 
Llm.  (7th  Ed.)  121;  In  re  State  Census.  0  S. 
D.  540.  C2  X.  W.  129;  People  ex  rel.  v.  Rum- 
sey,  6-1  III.  44.  Thus  a  strong  reason  appears 
why  it  was  intended  to  be  self-executing, 
and  it  should  be  so  considered. 

2.  But,  when  a  provision  of  the  Constitu- 
tion is  self -executing,  legislation  may  be 
desirable  for  the  better  protection  of  the 
right  secured  and  to  provide  a  more  specific 
and  cuuveuieut  remedy  for  carrying  out  such 
provision,  and  it  is  plain  that  the  statute  in 
question  was  intended  for  that  purpose,  and 
reduces  to  a  system  and  simplifies  the  pro- 
ceeding, malies  every  step  definite,  as  well 
as  placing  safeguards  around  it  to  protect  it 
from  abuse,  without  curtailing  the  rigbt 
or  placing  any  undue  burdens  upon  Its  exer- 
cise. As  said  by  Judge  Cooiey,  in  bis  work 
on  Constitutional  Limitations  (page  122),  a 
constitutional  provision  that  is  aelf-executing 
may  admit  of  supplementary  legislation  in 
particulars  where  in  itself  It  is  not  as  com- 
plete as  may  be  desirable.  It  will  also  over- 
ride and  nullify  whatever  legislation,  either 
prior  or  subsequent,  would  defeat  or  limit 
the  right.  Reeves  v.  Anderson,  13  Wash.  17, 
42  Pac.  625;  Beeclier  v.  Baldy,  7  Mich.  488; 
Willis  V.  Mabon,  supra;  Swift  &  Co.  v.  City 
of  Newport  News,  supra.  And  so  the  Legis- 
lature may  enact  laws  to  facilitate  the  en- 
forcement of  constitutional  provisions  that 
are  self-executing,  and  such  laws  will  be  ob- 
ligatory upon  the  court  when  intended  by  the 
Legislature  to  be  mandatory,  so  long  as  they 
do  not  curtail  the  rights  reserved  or  exceed 
the  limitations  specified  therein.  Ordronaux's 
Constitutional  Legislation,  262-205;  People 
v.  Droper,  15  N.  Y.  532.  Cooley's  Constitu- 
tional Limitations  (7th  Ed.)  126,  lays  down  a 
fundamental  rule  as  to  the  power  of  the  Leg- 
islature in  such  cases  as  follows:  "In  creat- 
ing a  legislative  department  and  conferring 
upon  it  the  legislative  power,  the  people 
must  be  understood  to  have  conferred  the 
full  and  complete  power  as  it  rests  in  and 
may  be  exercised  by  the  sovereign  power  of 
any  cotmtry,  sul)ject  only  to  such  restrictions 
as  they  may  have  seen  fit  to  impose  and  to 
the  limitations  which  are  contained  In  the 
Constitution  of  the  United  States.  The  leg- 
islative department  is  not  made  a  special 
agency  for  the  exercise  of  specifically  defined 
legislative  powers,  but  is  intrusted  with  thfe 
general  authority  to  make  laws  at  diecre- 
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tlon."  And  In  WUUs  v.  Mabon,  supra,  the 
caurt  holds,  that  the  remedy  for  enforcement 
of  a  self-executing  constitutional  right  Is 
always  within  the  control  of  the  Legislature 
to  modify,  change,  or  make  exclusive,  pro- 
vided only  It  remains  adequate,  but  Is  be- 
yond the  power  of  the  Legislature  to  defeat 
its  object.  Hickman  v.  City  of  Kansas,  120 
Mo.  110,  25  S.  W.  225,  23  L.  R.  A.  658,  41 
Am.  St^  Rep.  e&i. 

3.  It  is  claimed  by  defendant,  however, 
that  the  statute  In  this  case,  in  so  far  as  It 
relates  to  the  warning  clause  contained  In  the 
form  for  the  i)etItIon,  Is  directory  only,  and 
that  It  constitutes  no  element  of  the  petition 
proper,  and  therefore  its  omission  from  the 
petition  in  this  case  la  not  fatal.  The  stat- 
ute has  not  la  terms  enacted  that  there  shall 
be  a  warning  clause  upon  the  petition,  but 
only  In  giving  the  form  of  the  petition  in- 
cluded a  warning  therein,  which  it  provides 
"shall  be  substantially  the  form  of  petition," 
and  further  provides  that  "the  forms  herein 
given  are  not  mandatory,  and  if  substantial- 
ly followed  In  any  petition  It  will  be  suffi- 
cient, disregarding  clerical  and  merely  tech- 
nical errors."  This  part  of  the  statute  is 
only  a  provision  of  a  form  to  aid  In  carrying 
out  a  right  already  existing  Independent  of 
the  statute,  and  expressly  states  that  It  Is 
not  mandatory.  Lewis'  Sutherland's  Statu- 
tory Const  i  627,  says:  "When  the  proceed- 
ing Is  permitted  by  the  general  law,  and  an 
act  of  the  Legislature  directs  a  particular 
form  and  manner  In  which  It  shall  be  con- 
ducted, then  it  will  depend  on  the  terms  o ' 
the  act  Itself  whether  It  shall  be  considered 
merely  directory,  subjecting  the  parties  to 
some  disability  If  It  be  not  complied  with,  or 
whetber  it  shall  render  the  proceeding  void." 
If  the  Legislature  creates  a  right,  and  at  the 
same  time  prescribes  the  mode  of  Its  exer- 
cise, then  such  mode  would  be  mandatory 
and  exclusive;  but  when  the  right  exists, 
and  may  be  exercised  efTectuaily  without  such 
provision,  and  the  legislative  provision  only 
relates  to  Its  better  enforcement,  the  Inten- 
tion of  such  provision  must  be  gathered  from 
the  act  and  Its  declared  purpose,  whether  It 
shall  be  construed  mandatory  or  directory. 
Section  611  of  Sutherland  provides:  "Unless 
a  foir  consideration  of  a  statute,  directing 
the  mode  of  proceeding  of  public  officers, 
shows  that  the  Legislature  Intended  compli- 
ance with  the  provision  in  relation  thereto  to 
be  essential  to  the  validity  of  the  proceed- 
ings, it  is  to  be  regarded  as  directory  merely. 
Those  directions  which  are  not  of  tlie  es- 
sence of  the  thing  to  be  done,  but  which  are 
given  with  a  view  merely  to  the  proper,  order- 
ly, and  prompt  conduct  of  the  business,  and 
by  tne  failure  to  obey  which  the  rights  of 
those  Interested  will  not  be  prejudiced,  are 
not  commonly  to  t)e  regarded  as  mandatory; 
and  If  the  act  is  performed,  but  not  in  the 
time  or  In  the  precise  mode  lndlcnte<l,  it  will 
still  be  sufficient  if  that  which  is  done  ac- 


complishes the  substantial  purposes  of  the 
statute."  To  the  same  effect  are  23  Am.  & 
ESng.  Bnry.  4.'>8;  Thomson  v.  Harris,  88  Hun, 
481,  34  N.  Y.  Supp.  885;  Custer  County  v. 
Yellowstone  County,  6  Mont.  39,  9  Pac.  586. 
Negative  words,  or  words  of  prohibition,  or 
a  penalty  affixed  to  the  requirements  of  a 
statute,  make  such  provision  mandatory,  and 
must  be  complied  with,  or  where  the  require- 
ment Is  a  necessary  element  of  the  thing  to 
be  done,  or  affects  the  rights  or  burdens  of 
the  persons  interested,  it  must  be  observed. 
People  V.  Supervisors  of  Ulster,  34  N.  Y.  268; 
Corbett  v.  Bradley,  7  Nev.  108.  But  the  di- 
rections In  a  statute  which  are  not  of  the 
essence  of  the  thing  to  be  done,  but  which 
arc  given  with  a  view  to  the  orderly  and 
prompt  conduct  of  the  business,  and  by  a 
failure  to  do  which  the  rights  of  those  in- 
terested will  not  be  prejudiced  are  not  com- 
monly to  l)e  regarded  as  mandatory.  5  Words 
and  Phrases,  43.32;  Custer  County  v.  Yellow- 
stone County,  supra ;  Bladen  v.  Philadelphia, 
60  Pa.  464.  But  there  is  an  absence  of  any- 
thing Indicating  an  Intention  that  it  shall  be 
mandatory.  On  the  contrary.  It  is  clear  that 
It  is  only  directory.  It  Is  not  of  the  essence 
of  the  thing  to  be  done,  via.:  Plrect  the  Sec- 
retary of  State  to  submit  to  the  vote  of  the 
people  at  the  next  election  the  act  known  as 
■House  Bill  No.  243."  There  is  no  affirma- 
tive provision  for  It  in  the  act,  nor  negative  or 
prohibitive  words  relating  thereto,  and  the 
statement  following  the  forms  that  they  shall 
not  be  mandatory  leads  us  to  the  conclusion 
that  the  statute  providing  the  warning  clause 
In  the  form  of  petition  is  only  directory,  and 
Its  omission  from  the  petition  does  not  ren- 
der it  void;  and  the  Secretary  of  State  prop- 
erly received  the  same  for  filing,  and  the  low- 
er court  erred  In  overruling  the  demurrer 
and  in  granting  the  Injunction. 

Therefore  the  decree  of  the  lower  court  Is 
reversed,  and,  this  being  the  only  question 
Involved  In  the  cose,  decree  will  be  entered 
here  dissolving  the  Injunction  and  dismissing 
the  case. 

BEAN,  C.  J.,  did  not  take  part  at  the  hear- 
ing of  this  case  and  Palmer  v.  Benson,  Infra, 
l)elng  a  regent  of  the  University  of  Oregon, 
the  party  Interested  In  the  latter  case,  and 
the  question  here  being  Involved  in  both. 


PALMER  et  al.  v.  BENSON,  Serrptary  of 
State. 

(Supreme  Court  of  Oregon.    Sept.  3,  1907.) 

Statutes— REFEBEsnrM— Petition. 

Laws  1!)07,  p.  .309.  $  1.  provides  a  form  of 
petition  for  the  carryiuB  into  effect  of  tlie  ref- 
eri'iidum  powers  reserved  to  the  people,  and  sec- 
tion 2  deolsT^s  that  every  sheet  of  the  petition 
for  petitioners'  signatures  shall  be  attached  to  a 
full  and  correct  copy  of  the  title  and  text  of  the 
measure  so  j)roposed  by  the  iuitiative  petition, 
but  such  petition  may  be  filed  with  the  Secretary 
of  State  in  numbered  sections,  for  convenience 


Digitized  by 


Uoogle 


580 


91  PACIFIC  BEPORTBB. 


(Or. 


In  handling,  and  ref^rendnm  petitions  shall  be 
attached  to  a  fall  and  correct  copy  of  the  meas- 
ure on  which  the  referendum  is  demanded  and 
may  be  filed  in  numbered  Bectiong  in  lilie  man- 
ner. Held  that,  while  an  initiative  petition  is 
required  to  contain  a  correct  copy  of  the  title 
of  the  act,  a  referendum  petition  containing  a 
full  and  correct  copy  of  the  act  without  the 
title  is  sufficient. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty;   Wm.  Galloway,  Judge. 

Mandamus,  on  petition  of  Bugene  Palmar 
and  another,  against  F.  W.  Benson,  as  Secre- 
tary of  State.  From  a  judgment  denying  the 
writ,  petitioners  appeal.  Eeversed  and  re- 
manded, with  directions. 

Tllmon  Ford  and  M.  B.  Pogue,  for  appel- 
lants. A.  M.  Crawford  and  Geo.  G.  Bingham, 
for  respondent 

BAKIN,  X  On  the  23d  day  of  May,  1907, 
the  plaintiffs  and  others  presented  to  the 
Secretary  of  State  for  filing  a  petition  direct- 
ing a  reference  to  the  people,  under  the  ref- 
erendum provision  of  the  Constitution,  of  a 
measure  passed  by  the  legislative  assembly 
In  February,  1907,  known  as  "House  Bill  No. 
37,"  to  Increase  the  annual  appropriation  for 
the  support  of  the  University  of  Oregon.  De- 
fendant refused  to  receive  or  file  the  said 
petltlcm,  and  the  plaintiffs  bring  this  pro* 
ceedlng  by  mandamus  to  compel  defendant 
to  file  said  petition.  Defendant  answered 
to  the  writ  of  mandamus,  denying  the  allega- 
tions of  the  same  and  alleging  affirmatively 
that  said  petition  is  not  in  the  form  prescrib- 
ed by  section  1  of  the  act  of  the  legislative 
assembly  of  1907  (Laws  1907,  p.  399),  provid- 
ing for  carrying  out  the  Initlatlye  and  refer- 
endum. In  that  It  did  not  contain  the  warning 
clause  provided  for  In  said  act,  and,  further, 
that  it  does  not  contain  a  full  and  correct 
copy  of  the  title  and  text  of  the  measure 
sought  to  be  referred.  A  reply  was  filed  to 
the  answer,  and  the  cause  tried  In  tlie  court 
below  upon  the  pleadings  alone,  and  <Mily 
two  questions  raised  by  the  answer  are  sug- 
gested upon  this  appeal. 

The  objection  made  by  defendant  that  the 
petition  does  not  contain  the  warning  clause 
provided  by  the  statute  has  been  fully  con- 
sidered In  the  case  of  Stevens  t.  Benson,  01 
Pac  577,  just  decided,  and  the  decision  In 
that  case  disposes  of  the  objection  here  ad- 
versely to  defendant  The  only  other  ques- 
tion for  consideration  Is  whether  the  petition 
for  the  referendum  must  be  attached  to  a  full 
and  correct  copy  of  the  title  and  text  of  the 
measure  to  be  referred,  or  whether  a  full 
and  correct  copy  of  the  text  of  the  measure 
is  sufficient 

The  constitutional  provision  and  the  form 
of  petition  provided  by  the  statute,  upon 
which  the  proceeding  Is  based,  are  set  out 
In  full  in  Stevens  v.  Benson,  supra.  Section 
2  of  the  act  to  provide  for  carrying  Into  effect 
the  initiative  and  referendum  (Laws  1907, 
p.  300),  so  far  as  It  relates  to  the  question 


here  discussed.  Is:  "Every  «ndi  sheet  for 
petitioners'  signatures  shall  be  attached  to  a 
full  and  correct  copy  of  the  title  and  text  of 
the  measure  so  proposed  by  the  initiative 
petition;  but  such  petition  may  be  filed  with 
the  Secretary  of  State  In  numbered  sections 
for  convenience  In  handling,  and  referendum 
petitions  shall  be  attached  to  a  full  and  cor- 
rect copy  of  the  measure  on  which  the  ref- 
erendum Is  demanded  and  may  be  filed  in 
numbered  sections  in  like  manner.  Not  more 
than  twenty  signatures  on  one  sheet  shall 
be  counted,"  etc.  The  petition  In  this  case 
did  contain  a  fnll  and  correct  copy  of  the 
text  of  the  act  but  erroneously  gave  the  title 
of  the  act  as  "A  bill  for  an  act  to  Increase 
the  annual  appropriation  for  the  support  and 
maintenance  of  the  University  of  Oregon," 
when  the  real  title  of  the  act  as  pasned  is 
"An  act  to  amend  section  3520  of  Bellinger 
&  Cotton's  Annotated  Codes  and  Statutes  of 
Oregon,  by  Increasing  the  annual  appropria- 
tion for  the  support  and  maintenance  of  the 
University  of  Oregon,"  and  this  discrepancy 
In  setting  out  the  title  of  the  act  is  the 
ground  assigned  for  the  Insufficiency  of  the 
I>etltlon.  The  pnriwse  of  the  title  to  a  bill 
or  measure  before  the  liCglslature  Is,  as 
stated  In  Clemmensen  v.  Peterson,  35  Or. 
48,  50  Pac.  1016,  "to  prohibit  the  Legislature 
from  combining  in  one  act  subjects  wholly 
Incongruous,  diverse  In  their  nature,  and  hav- 
ing no  perceptible  or  necessary  connection 
with  each  other,  and  to  obviate  the  practice 
of  Inserting  In  an  act  clauses  Involving  mat- 
ter of  which  the  title  ta  not  calculated  or 
adequate  to  give  or  convey  any  intimation. 
Ttma  it  was  designed  by  the  framers  of  the 
Constitution  that  In  every  case  the  proposed 
measure  should  stand  upon  its  own  merits, 
and  that  the  Legislature  should  be  fairly 
satisfied  of  Its  purpose  by  an  Inspection  of 
tlie  title,  wlien  required  to  pass  upon  it,  so 
as  not  to  be  surprised  or  misled  by  the  sub- 
ject which  the  title  purported  to  express." 
Neither  the  reason  nor  the  necessity  for  such 
a  title  to  a  bill  before  the  Legislature  exists 
with  reference  to  the  referendum  proceeding. 
The  purpose  of  the  petition  for  referendum 
Is  to  Identify  a  particular  enactment  of  the 
legislative  assembly  which  the  petitioners  de- 
sire to  have  referred  to  the  people — a  ques- 
tion of  identity,  not  of  legislation.  There  Is 
a  distinction  in  that  regard  between  the  ref- 
erendum and  the  initiative,  In  which  latter 
legislation  Is  initiated  and  the  whole  ntetter 
must  be  formulated  just  as  it  Is  to  be  submit- 
ted to  the  people,  white  in  the  referendum  It 
is  only  a  question  of  the  approval  or  disap- 
proval by  the  people  of  what  the  Legislature 
has  already  enacted  as  a  law.  Section  1  of 
article  4  of  the  Constitution  recognises  this 
distinction  by  providing  that  the  Initiative 
petition  shall  "include  the  full  text  of  the 
measure,"  while  as  to  the  referendum  no  ref- 
erence is  made  as  to  the  manner  in  which 
the  measure  shall  be  mentioned  In  the  petl* 
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tion.  Section  2  of  the  legislative  act  of  1007 
(Laws  190T,  p.  400)  recognizes  the  same  dis- 
tinction, providing  tliat  the  initiative  petition 
''shall  be  attached  to  a  full  and  correct  copy 
of  the  title  and  text  of  the  measure,"  etc^ 
and  "a  referendum  petition  shall  be  attached 
to  a  full  and  correct  copy  of  the  measure," 
etc.  And  when  we  consider  the  purpose  of 
the  petition,  namely,  to  bring  to  the  atten- 
tion of  the  Secretary  of  State  a  particular 
act  for  reference  to  the  people,  a  petition 
that  will  Identify  such  act  and  shall  be  suf- 
ficiently plain,  that  neither  the  signers  of  the 
petition  nor  the  Secretary  of  State  may  be 
mistaken  as  to  what  is  meant,  will  accom- 
plieh  all  that  the  Constitution  contemplates, 
and  the  "full  text  of  the  measure"  fills  this 
requirement. 

Considering  this  fact  In  connection  with 
the  constitutional  requirement  as  to  the  con- 
tents of  the  inltlatlre  petition,  as  compared 
with  those  of  referendum  petition,  helps  to 
explain  the  difference  In  such  requirements 
as  prescribed  by  the  statute.  There  can  be 
no  doubt  that  the  term  "measure,"  as  used 
here,  means  an  act  as  it  comes  from  the 
hands  of  the  legislature  at  the  close  of  the 
session,  complete  so  far  as  It  Is  concerned. 
It  ix  the  enactment  with  which  we  have  to 
do,  and  we  do  not  think  that  the  term  "meas- 
ure," in  this  connection,  necessarily  includes 
the  title  of  the  act;  but,  If  the  term  is  broad 
enough  to  do  so,  It  iB  Immaterial.  The  title 
is  not  an  element  to  be  submitted  to  the 
voter,  or  even  considered  by  him.  The  meas- 
ure Is  to  be  placed  upon  the  ballot  only  by 
a  ballot  title  in  the  nature  of  a  statement  of 
the  purpose  of  the  measure,  and  the  Legisla- 
ture could  have  no  purpose  In  requiring  that 
the  title  of  the  act  should  be  contained  in  the  . 
petition,  other  than  as  a  matter  of  identity, 
which  they  evidently  considered  complete 
without  It  In  the  form  of  petitlcm  prescrib- 
ed by  the  statute  provision  Is  made  for  In- 
serting the  title  of  the  act,  but  in  that  par- 
ticular the  form  is  only  suggestive.  It  con- 
templates placing  the  act  In  the  body  of  the 
petition,  at  least  when  less  than  the  whole 
act  is  attacked;  but  clearly  the  Legislature 
did  not  80  Intend.  The  initiative  petition  is 
not  so  arranged  an<i'"'the  statute  does  not 
contemplate  it,  but  provides  that  the  "refer- 
endum petitions  shall  be  attached  to  a  full 
and  correct  copy,"  etc.  Evidently  the  peti- 
tion must  be  on  every  sheet  on  which  signa- 
tures are  placed,  but  the  act  will  be  on  a 
separate  sheet,  as  clearly  appears  further  on 
In  said  section  2,  so  that  the  mention  of  the 
title  of  the  act  in  the  form  for  the  petition 
can  only  be  taken  as  suggestive,  and  Is  of  but 
very  little  aid  in  interpreting  the  text  of  this 
statute.  It  must  be  conceded  that  the  Legis- 
lature intended  to  make  a  distinction  between 
the  manner  of  setting  out  the  act  in  initiative 
petitions  and  in  referendum  petitions,  as  In 
relation  to  the  former  It  declares  that  the 
petition  shall  contain  a  copy  of  the  title  and 


text  of  the  measure,  and  as  to  the  referen- 
dum petition,  being  a  part  of  the  same  sen- 
tence. It  shall  contain  a  copy  of  the  measure, 
and  we  deem  It  a  compliance  with  the  re- 
quirement of  the  statute  to  attach  the  ref- 
erendum petition  to  a  full  and  correct  copy 
of  the  text  of  the  men  sure. 

The  judgment  of  the  lower  court  will  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  said  court  to  niiike  peremptory 
the  mandate  of  the  alternative  writ 

BEAN,  C.  J.,  did  not  take  part  at  the  hear- 
ing of  this  case,  being  a  regent  of  the  Hot- 
versify  of  Oregon,  the  real  party  interested 
herein. 


LOGAN  T.  BENSON,  Secretary  of  State. 

(Supreme  Court  of  Oregon.    Sept  3,  1907^ 

Appeal  from  Circuit  Court  Marion  Ck>unty  i 
Wm.  Gnlloway,  Judge. 

Suit  by  John  F.  Logan  against  F.  W.  Ben- 
son, as  Secretary  of  State.  From  a  decree 
In  favor  of  plalntlflT,  defendant  appeals.  Be* 
versed.    Suit  dismissed. 

This  Is  a  suit  to  enjoin  the  defendant  as 
Secretary  of  State,  from  filing  a  referendum 
petition,  which  seeks  to  Invoke  the  referen- 
dum upon  House  Bill  No.  241,. requiring  trans- 
portatlon  companies  to  grant  free  transporta- 
tion to  public  oflBcials. 

A.  M.  Crawford,  L.  B.  WcAater,  and 
Smith,  for  appellant    Dan  J.  Malark^  aoi 
John  V,  Logan,  for  reapondrait 

EAKIN,  J.  This  suit  was  argued  and  m» 
mitted  with  the  case  of  Stevens  v.  Benson,  91 
Pac  577,  and  involved  the  same  question; 
and  upon  the  authority  of  that  case  the  de- 
cree of  the  lower  court  is  reversed,  and  a  de- 
cree will  be  entered  here  dissolving  the  in- 
junction and  dlBmissing  the  salt 


CHRISTENSEN  t.  COLOBADO  INV. 

LOAN  CO 
(Supreme  Court  of  Utah.    Aug.  24,  19(»7.) 

1.  Building  and  Loan  Associations— Con* 

TBACTS  WITH  BOBBOWINO  MeMBKBS— VALID- 
ITT— FaIBNMS. 

A  building  association  advanced  $200  to  a 
member,  receiving  a  note  for  $2,000,  secured  by 
a  mortsrage.  It  assumed  to  pay  the  note  previ- 
ously ezecnted  by  him  to  a  third  person  for 
$1,800,  with  8  per  cent,  interest  per  annum,  pro- 
vided the  member  complied  with  an  agreement 
which  required  him  to  pay  $6,908,  payable  in 
equal  monthly  installments  for  a  period  of  18 
years.  Held,  that  the  contract  was  unconBdoa- 
able,  and  would  not  be  enforced. 

2.  Sake— CoNsiDEKATioN. 

A  building  association  advanced  $200  to  a 
member,  receiving  a  note  for  $200,  secured  by 
a  mortgage.  It  assumed  to  pay  a  note  previ- 
ously executed  by  the  member  to  a  third  person 
for  $1,800,  with  interest,  provided  the  member 
made  the  payments  called  tor  by  his  agreement 
Held,  that  the  only  consideration  for  the  note 
and  mortgage  given  to  the  association  was  the 
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$200  advanced  by  It,  for  Its  assumption  of  the 
note  to  the  third  person  was  condition:"!  on  the 
member  paying  a  sufficient  amount  to  discharge 
the  obligation. 
3.  Same— Settlement  with  Bobbowino  Meu- 

BEB. 

A  building  nosociation  loaned  $200  to  a 
member,  and  received  a  note  for  $2,O0O,  spt'iired 
by  a  mortgage.  It  assumed  to  pay  a  note  pifvi- 
ously  executed  by  him  to  a  third  person  for 
$l,8lX>,  with  S  per  cent,  interest,  provided  t'le 
member  made  the  payments  called  for  by  his 
agreement.  The  member,  at  the  time  the  $2(K1 
loan  was  made,  had  paid  to  the  association  $128, 
and  thereafter  he  paid  $1,320 ;  $568  represent- 
ing rronthly  installments  on  his  stock,  and  $880 
repTe.-ienting  interest  in  accordance  with  the 
note.  Held,  that  the  member  was  entitled  to  a 
credit  for  $1,448,  with  interest  on  the  install- 
ments paid  in  excess  of  the  interest  due  on  the 
note  to  the  third  person  from  the  date  of  a  de- 
mand for  an  accounting,  and  must  be  charged 
with  $5<'l  paid  by  the  association  to  the  third 
person  and  the  $200  loan,  with  interest  on  $72, 
the  amount  actually  advanced  by  the  association 
on  making  the  loan. 

Aj)peal  from  District  Court,  Salt  Lake 
County;    C.  W.  Morse,  Judge. 

Action  by  A.  F.  Chrlstensen  against  the 
Colorado  Investment  Loan  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Modlfled. 

Grant  H.  Smith  and  Ernest  L.  Williams, 
for  appellant.  C.  S.  Patterson,  for  respond- 
ent 

McCARTT,  0.  J.  This  Is  an  action  for 
an  accounting.  Judgment  was  rendered  for 
plaintiff,  and   defendant  appeals. 

The  defendant  Is  a  corporation  organized 
and  existing  under  the  laws  of  tbe  state  of 
Colorado,  and  Is  doing  business  as  a  build- 
ing and  loan  association  in  tbls  and  other 
states.  The  abstract  of  the  record  filed  In 
this  court  contains  only  a  part  of  the  pro- 
ceedings had  In  the  lower  court.  The  tran- 
script on  appeal,  containing  tbe  bill  of  ex- 
ceptions and  the  Judgment  roll,  was  with- 
drawn from  the  clerk's  office  by  appellant 
and  was  not  returned ;  tbe  same  having  been 
misplaced  or  lost.  Therefore  the  record  be- 
fore us  Is  not  as  complete  as  it  should  be, 
and  we  have  assumed  to  be  true  certain 
matters  of  a  minor  character  not  in  tbe  ab- 
stract, but  referred  to  In  appellant's  brief, 
and  over  which  there  appears  to  be  no  con- 
tention. It  appears  that  on  December  12, 
1001.  a  life  membership  certificate  for  20 
shares  of  stock  of  appellant  company  was 
Issued  to  respondent,  Chrlstensen.  This  stock 
was  not  loan  stock,  but  was  held  by  Chrls- 
tensen solely  as  an  investment.  Afterwards 
Chrlstensen,  plaintiff  below  (respondent  here), 
applied  for  20  shares  of  "Class  F"  stock 
(presumably  for  tbe  purpose  of  enabling  him 
to  procure  the  loan  herein  referred  to). 
While  the  record  does  not  so  disclose,  we 
think  it  may  be  fairly  Inferred,  from  the 
subsequent  transactions  between  the  parties, 
that  at  the  time  he  applied  for  "Class  F" 
stock  the  respondent  surrendered  and  had 
canceled  the  20  shares  of  stock  issued  to  him 


by  the  company  on  the  12th  day  of  December, 
1901,  upon  which  he  had  paid  $128  as  dues. 
On  the  16th  day  of  January,  1902,  respondent 
applied  for  a  loan  of  $2,000  from  appellant. 
On  the  11th  day  of  March,  1902,  the  com- 
pany Issued  to  the  respondent  a  certificate 
for  the  20  shares  of  "Class  F"  stock  for  which 
he  bad  theretofore  made  application.  Ap- 
pellant procured  one  Stuckl  to  lend  respond- 
ent $1,800  of  the  $2,000  applied  for.  Respond- 
ent gave  Stuckl  a  note  for  tbe  amount  ($1,- 
800),  payable  five  years  from  the  date  there- 
of, with  interest  at  the  rate  of  8  per  cent,  per 
annum,  secured  by  a  mortgage  on  certain 
real  estate  situate  in  the  county  of  Salt 
Lake,  state  of  Utah.  Appellant  then  loaned 
to  respondent  $200,  tbe  balance  of  the  $2.- 
000  applied  for,  taking  bis  note  for  $2,000, 
secured  by  a  second  mortgage  on  the  real 
estate  covered  by  the  Stuck!  mortgage  here- 
inbefore mentioned.  The  note,  so  far  as  ma- 
terial here,  recites:  "Tbls  note  is  given  In 
consideration  of  a  loan  of  two  hundred  ($200) 
dollars.  *  *  *  As  a  part  of  the  considera- 
tion hereof  tbe  payee  herein  agrees  to  as- 
sume and  pay  or  discharge,  for  the  makers 
hereof,  on  or  before  the  maturity  hereof,  a 
certain  promissory  note  for  the  principal  sum 
of  eighteen  hundred  ($1,800.00)  dollars,  dat- 
ed. •••  It  Is  understood  and  agreed 
that  If  the  makers  hereof  shall  fall,  neglect, 
or  refuse  to  keep  and  perform  each  and  ail 
of  the  covenants  and  agreements  herein  con- 
tained, or  shall  fail,  neglect,  or  refuse  to 
make  any  payment  herein  provided  for,  in 
the  amount  and  at  the  time  and  In  the  man- 
ner herein  provided,  then  the  payee  herein 
shall  be  under  no  further  legal  obligation 
to  assume  or  pay  tbe  said  prior  promissory 
note,  or  the  interest  thereon."  Aftet  the 
loan  was  made  the  respondent  paid  $10  per 
month  on  his  20  shares  of  stock,  for  which 
he  was  supposed  to  receive  credit  on  the 
books  of  the  company,  and  in  addition  there- 
to he  paid  $20  per  month  Interest,  as  pro- 
vided for  In  his  note  and  mortgage  to  ap- 
pellant company.  Forty-fonr  monthly  pay- 
ments of  $30  each  were  thus  made,  which 
amounted  in  all  to  $1,320.  To  th!s  we  ma$ 
add  the  $128  paid  before  the  loan  was  made, 
and  it  makes  a  total  of  $1,448  paid  by  re- 
spondent to  appellant  Five  hundred  and  six- 
ty-eight dollars  of  this  amount  (including  the 
$128  referred  to)  represented  the  monthly 
Installments  paid  by  respondent  on  his  stock, 
and  the  balance  ($880)  the  interest  paid  in 
accordance  with  tbe  terms  of  his  note  to  ap- 
pellant Out  of  the  $880  thus  received  as 
interest  appellant  paid  the  interest  as  It  ac- 
crued on  the  Stuckl  note  and  mortgage,  which 
payments  were  made  with  the  knowledge  and 
consent  of  respondent,  and  amounted  in  all 
to  $504.  The  balance  ($376,  received  as  in- 
terest) appellant  retained  aa  interest  on  its 
loan  of  $200  to  plaintiff  and  as  considera- 
tion for  Its  alleged  assumption  of  the  Stuckl 
note  and  mortgage.    On  tbe day  of 
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December,  ]!K)5,  respondent  made  a  demand 
on  appellant  for  an  accounting.  In  answer 
to  this  demand  appellant,  on  !tlarch  10, 
1906,  rendered  an  account  or  statement, 
which,  according  to  appellant's  construction 
of  the  contract  under  which  the  loans  were 
obtained,  showed  a  balance  In  favor  of  re- 
spondent of  only  $G1.4r>  of  the  alleged  with- 
drawal value  of  bis  stock,  which  sum  would 
be  payable  In  about  one  year  from  that  date. 
Respondent  refused  to  settle  with  appellant 
on  that  basis,  and  on  April  6,  1906,  began 
this  action  for  an  accounting. 

The  principal  ground  upon  which  respond- 
ent based  bis  demand  for  an  accounting  was 
that  his  contract  with  appellant  was  "gross- 
ly unfair,  unjust,  inequitable,  and  imconsclon- 
able."  Stating  the  results  of  the  contract 
between  appellant  and  respondent,  as  con- 
strued by  appellant.  In  round  numbers  only, 
both  as  regards  amounts  and  time,  we  would 
have  the  following:  Respondent  made  44 
monthly  payments  of  $30  each.  Ten  dollars 
of  each  payment,  or  ?440,  was  to  be  applied 
In  maturing  his  stock;  and  $20  of  each  pay- 
ment, or  ?880,  was  to  be  applied  as  interest 
on  the  $2,000  loan.  When  respondent  stopped 
payments  after  44  months,  his  accumula- 
tions, according  to  api)ellant,  amounted  to 
$389.  If  we  divide  this  $389  by  44,  the  num- 
ber of  months  respondent  made  payments,  it 
will  give  us  the  exact  amount  each  monthly 
payment  produced  toward  maturing  his  stock, 
the  fund  with  which  the  original  debt  was  to 
be  paid.  This  would  be  $8.84  each  month. 
Taking  this  as  a  basis,  it  would  require  as 
many  months  as  $8.84  is  contained  in  $2,000,  or 
a  little  over  226  months  in  all,  to  accumulate 
the  $2,000.  If  we  now  reduce  these  months 
to  years,  we  find  that  it  would  take  18  years 
and  10  months  to  mature  respondent's  stock 
and  to  pay  off  the  original  debt.  To  pay  off 
the  debt  respondent  would  thus  have  to  pay 
226  times  $30,  which  would  be  $0,780,  to 
which  should  be  added  the  $128  that  respond- 
ent had  already  paid,  which  would  bring  the 
total  payment  up  to  $6,908.  If  we  now  as- 
sume that  the  api)ellant  would  carry  the 
Stuck!  loan  of  $1,800  until  respondent's  stock 
matured  or  his  accumulations  canceled  his 
debt,  namely,  18  years  and  10  months,  it 
would  require,  at  the  rate  of  8  per  cent,  per 
annum,  the  sum  of  $2,T12  to  pay  the  Interest 
thereon.  If  we  add  this  Interest  to  the  prin- 
cipal sum,  or  the  original  loan  of  $2,000,  it 
makes  $4,712;  and  deducting  this  from  the 
entire  amount  that  respondent  would  be  re- 
quired to  pay,  according  to  appellant's  con- 
struction of  the  contract.  It  would  leave  a 
iMiIance  in  the  hands  of  appellant  of  $2,008 
as  a  profit  on  the  actual  investment  made  by 
it  of  $72,  and  to  secure  which  appellant  had 
a  fsecond  mortgage  on  respondent's  property 
for  $2,000.  It  requires  no  argument  to  show 
that  a  contract  which  imposes  obligations  so 
one-sided  and  oppressive  as  the  one  under 
consideration  Is  uuconsgionable  and  ought 
not  be  upheld. 


It  is  contended  on  behalf  of  appellant  that 
Its  assumption  of  the  Stuckl  note  and  mort- 
gage is  a  sufficient  consideration  to  uphold 
the  unconscionable  features  of  the  contract 
to  which  we  have  referred.  It  will  be  seen, 
however,  by  an  e.Ynmiuation  of  the  "assump- 
tion" clause  contained  in  the  note,  that  ap- 
pellant Incurred  no  liability  whatever,  and 
that  Its  promise  to  pay  the  Stuckl  note  was, 
in  effect,  made  conditional  upon  respondent 
continuing  to  make  regular  monthly  pay- 
ments of  $.30  each.  When  respondent  ceased 
making  these  payments,  appellant's  liability, 
If  any  existed,  for  the  payment  of  the  Stuck! 
note,  ceased.  In  other  words,  appellant  In 
effect  agreed  to  eventually  pay  the  debt  rep- 
resented by  the  Stuckl  note  and  mortgage  and 
canceled  the  $200  loan  It  made  to  respondent, 
provided  he  would  pay  Into  Its  treasury  a 
sufficient  amount  of  money  to  discharge  these 
obligations  and  give  appellant  a  bonus  of 
$720,  which  bonus,  however,  according  to  ap- 
pellant's construction  of  the  contract,  would, 
as  we  have  shown,  amount  to  nearly  three 
times  $720  by  the  time  respondent's  stock 
matared.  In  the  case  of  Cain  v  Reeve  and 
the  Colorado  Investment  Loan  Co.  (appellant 
herein),  30  Utah,  56,  83  Pae.  568,  this  court, 
in  construing  a  contract  the  same  as  the 
one  under  consideration,  held  that  money 
thus  received  by  the  company  in  excess  of 
the  amount  required  to  pay  the  Interest  on 
the  loan  coald  not  be  retained  by  it  as  con- 
sideration for  the  conditional  assumption  of 
that  portion  of  the  loan  made  by  a  third 
party,  which  assumption  Involved  neither 
risk  nor  liability  on  the  part  of  the  company. 
It  follows,  from  what  we  said  in  that  case, 
that  the  only  consideration  for  the  note  and 
mortgage  given  by  respondent  to  appellant 
was  the  $200  advanced  by  the  latter  to  make 
up  the  loan  of  $2,000  applied  for  by  respond- 
ent 

Counsel  for  appellant  have  devoted  much 
space  in  their  brief  to  the  discussion  of  the 
status  of  a  withdrawing  member  and  the  re- 
spective rights  and  obligations  existing  be- 
tween such  member  and  the  company,  and 
they  Insist  that  the  company  should  be  per- 
mitted to  account  and  settle  with  respondent 
for  the  money  received  from  him  on  the 
terms  and  conditions  provided  In  Its  by- 
laws for  the  settlement  with  withdrawing 
members  generally.  The  record  In  this  case 
is  80  meager  and  unsatisfactory  that  we  re- 
frain from  in  any  way  passing  upon  the 
question  involving  the  rights  and  liability  of 
a  withdrawing  member  as  fixed  by  his  con- 
tract of  membership.  Our  conclusions  in 
this  case  are  based  entirely  upon  appellant's 
own  construction  of  the  contract,  and  for 
the  purposes  of  this  case  we  have  assumed 
that  the  contract  Is  open  to  the  construction 
placed  thereon  by  appellant.  This  being  so, 
it  Is  so  harsh,  oppressive,  and  unconscionable 
that  the  whole  contract  must  be  held  bad, 
and  appellant  required  to  account  to  respond- 
ent as  for  money  liad  and  received. 
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Therefore,  as  we  view  the  case,  respondent  i 
is  entitled  to  credit  for  $1,448  paid  by  him  to 
appellant,  and  should  be  charged  with  the 
$504  paid  by  appellant  on  the  Stuckl  mort- 
gage and  the  $200  loan  made  by  appellant  to 
respondent,  with  Interest  on  $72  at  the  rate 
of  8  per  cent,  per  annum,  making  a  total 
debit  of  $705.20.  Interest  Is  allowed  on  the 
$72  only  because,  at  the  time  appellant  made 
the  $200  loan,  It  bad  In  its  possession  $128 
of  respondent's  money,  and  therefore  it  ac- 
tually advanced  only  $72  out  of  Its  own 
funds;  and  the  interest  is  computed  on  the 
theory  that  resiwndent  was  entitled  to  have 
the  $18  paid  as  monthly  installments  in  ex- 
cess of  the  interest  due  on  the  Stuckl  note 
applied  on  the  $72  as  the  payments  were 
made.  It  would  take  four  months  to  thus 
pay  off  the  $72;  and,  applying  the  rule  of 
partial  payments,  the  Interest  in  round  num- 
bers would  be  about  $1.20.  The  difference 
between  the  amount  respondent  paid  ($1,448) 
and  the  $705.20  with  which  he  should  be 
charged  is  the  sum  to  which  he  was  entitled 
at  the  time  be  made  his  demand  for  an  ac- 
counting, on  which  sum  ($742.80)  he  is  entitl- 
ed to  Interest  at  the  rate  of  8  per  cent,  per  an- 
num from  the  time  the  demand  was  made, 
December,  1005,  to  the  entry  of  judgment, 
and  as  to  such  amount  the  judgment  of  the 
court  below  is  affirmed.  The  difference  be- 
tween the  result  which  we  have  arrived  at 
and  the  amount  for  which  judgment  was  en- 
tered by  the  trial  court  Is  probably  due  to 
the  fact  that  the  trial  court  may  have  allow- 
ed interest  on  that  portion  of  the  different 
installments  paid  in  excess  of  the  Interest 
due  on  the  Stuckl  note  from  the  time  such 
payments  were  made.  However  that  may  be, 
we  think  that  interest  should  be  allowed  only 
from  the  date  of  the  respondent's  demand 
for  an  accounting,  in  December,  1$X)5. 

The  cause  is  therefore  remanded,  with  di- 
rections to  the  trial  court  to  modify  its  find- 
ings and  judgment,  so  as  to  correspond  with 
the  views  herein  expressed.  Each  party  to 
pay  his  costs  on  this  appeal. 

STRAUP  and  FRICK,  JX,  concur. 


XOULB  v.  THOMAS  (ROSS  et  aL,  Inter- 
veners).    (U  A.  1,557-1,564.) 

WILKES  V.  SAME  (BRADLEY  et  al..  Inter- 
veners).    (L.  A.  1,505-1,572.) 

(Supreme  Court  of  California.    March  19,  190T 
Rehearing  Denied  April  18,  1907.) 

Appeal — Aggrieved  PARriEs. 

As  in  an  action  to  determine  a  contest  be- 
tween applicants  to  purchase  public  lands  in- 
terveners are  not  entitled  to  litigate,  tliey  are 
not  parties  aggrieved  by  the  judgments  dismiss- 
ing their  complaints  in  intervention,  and  so  can- 
not appeal  therefrom. 

fE(l.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §  947.] 


In  Bank.  Appeal  from  Superior  Court, 
Kern  County ;  M.  L.  Short,  Judge. 

Two  actions,  one  by  W.  E.  Youle  and  the 
other  by  Albert  R.  Wilkes,  against  Mary  .  ■ 
Thomas.  In  the  first  action  T.  P.  Ross  and 
seven  others,  and  In  the  second  action  J.  D. 
Bradley  and  seven  others,  separately  inter- 
vened. From  judgments  dismissing  the  com- 
plaints la  IntervenUoo,  Interveners  appeal. 
Affirmed. 

See  80  Fac.  914, 1133. 

James  F.  Peck,  SoUnsky  &  Wehe,  and 
Charles  C.  Boynton,  for  appellants.  Lialrd  Jlc 
Packard,  Galpin  &  Bolton,  T.  M.  McNamara, 
and  Charles  G.  Lamberson,  for  respondents. 

HENSHAW,  J.  For  the  facts  of  these 
cases  reference  may  be  made  to  Youle  v. 
Thomas,  146  Cal.  537,  80  Pac.  714.  W.  E. 
Youle  contested  the  right  of  defendant  Thom- 
as to  purchase  the  north  half  of  the  section, 
for  which  she  had  made  application  and  held 
the  certificate  of  purchase.  Albert  R.  Wilkes 
in  like  manner  contested  her  right  to  pur- 
chase the  south  half.  These  appellants  are 
the  Interveners,  who,  as  noted  In  Youle  v. 
Thomas,  by  leave  of  court  filed  complaints 
in  intervention;  each  claiming  as  an  applicant 
for  the  purchase  of  a  40-acre  tract  under  the 
acts  for  the  purchase  of  mineral  lands.  When 
the  case  came  on  for  trial,  the  court  on  mo- 
tion dismissed  these  IC  complaints  in  inter- 
vention, and  the  interveners  ai)peal.  Youle 
V.  Thomas,  above  cited,  dealt  with  the  right 
of  the  intervener  Clarke  to  be  heard  in  the 
contest  between  Youle  and  Thomas.  Tlie 
same  proposition  that  was  presented  in  that 
case  touching  the  Intervener  Clarke  is  here 
presented  iu  but  slightly  changed  form  as 
regards  these  appellants.  The  reasoning 
adopted  and  the  conclusion  reached  in  that 
case  are  strictly  applicable  to  the  present 
cases.  No  elaboration  of  the  views  express- 
ed In  Youle  v.  Thomas  is  called  for. 

As  under  no  circumstances  would  these 
Interveners  have  been  entitled  to  litigate  In 
the  contest  between  Youle  and  Thomas,  or  lu 
Wilkes  V.  Thomas,  it  follows  that  they  were 
not  aggrieved  by  the  orders  and  Judgments 
dismissing  their  complaints  in  intervention, 
which  orders  and  judgments  are  therefore 
affirmed. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J.;  McPARLAND,  J.;  SLOSS,  J.;  LORT- 
QAN,  J. 


COHEN  V.  LA  CANADA  LAND  &  WATER 
CO.  et  al.    (L.  A.  1,861.) 

(Supreme  Court  of  CaUfomia.    Aug.  16,  1907.) 

1.  Apm!ai> — ^Review — Fiitoiwqs  on  Contuct- 

INO  EvmENCE. 

A  finding  on  conflicting  evidence  that  wa- 
ters diverted  by  defendant  would  not  have  fed 
springs,  the  water.s  of  which  plaintiff  had  ap- 
propriated, will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  U  3983-8989.] 
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2.  Same— Revebsal— New  Tbia]>— Issues. 

Where,  on  appeal  by  plaintiff  in  an  action 
by  one  who  had  appropriated  waters  of  a  spring 
to  restrain  diversion  of  waters  claimed  by  plain- 
tiff to  have  fed  the  springs,  the  only  qnestion 
was  as  to  the  correctncaa  of  the  rule  relative 
to  pcrcolatinc  waters  applied  by  the  trial  court, 
ana  it  was  held  that  such  rule  was  wrong,  and 
the  cause  was  remanded  for  new  trial,  it  is  a 

Suestion  of  fact  at  issue  on  the  new  trial,  to  be 
ptprmined  by  the  evidence  then  introdnced. 
without  regard  to  any  finding  on  the  first  trial, 
whether  the  percolating  waters  divertea  would 
bave  fed  the  springs. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  ft  4713.] 

8.  Waters  and  Water  Ootjbses  —  Pebcola- 
TiONS—TuNNEia— Rights  ov  Landowneb. 
Though  defendants,  for  the  purpose  of  col- 
lecting and  carrying  away  percolating  w^t?^^i 
constructing  a  tunnel  commencing  on  plaintiff's 
land,  without  her  permission,  and  then  extend- 
ing through  defendants'  land,  plaintiff  is  not  en- 
titled to  have  adjudged  to  her  the  waters  which 
percolated  Into  the  tunnel  on  defendants'  land. 
4.  Same— DivEBsioN— Rights   or   Adjoihinq 

OWNEBS. 

Percolating  waters  may  be  developed  by  a 
tunnel  and  conducted  away  from  land,  as  against 
owners  of  adjoining  lands,  where  the  waters 
would  otherwise  in  their  natural  flow  sinlc  into 
the  ground  and  be  lost. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  48,  Waters  and  Water  Courses,  §  113.] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Walter  Bord- 
well.  Judge. 

Action  by  E.  O.  Cohen  against  the  La  Can- 
ada Land  &  Water  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

J.  J.  Scrivncr,  Alfred  H.  Cohen,  and  Law- 
ler,  Allen  &  Van  Dyke,  for  appellant.  Mun- 
Bon  &  Barclay,  W.  S.  Wright,  and  Anderson 
'&  Anderson,  for  respondents. 


L0RI6AN,  J.  This  action  was  brought  to 
restrain  the  defendants  from  diverting  and 
carrying  away  certain  waters  of  which  plain- 
tiff claimed  to  be  the  owner  and  for  the  re- 
covery of  damages  for  such  diversion.  Judg- 
ment went  for  the  defendants,  and  this  ap- 
peal is  taken  therefrom,  and  also  from  an 
order  denying  the  motion  of  plaintiff  for  a 
new  trial. 

The  main  question  on  this  appeal  is  ad- 
dressed to  the  sufficiency  of  tlie  evidence 
to  sustain  certain  findings  of  the  court 
Referring  first  to  the  general  features  of  the 
case  as  disclosed  by  the  evidence  before  re- 
ferring particularly  to  the  findings,  It  appears 
that  about  1891  one  Mrs.  Gould  became  the 
owner  of  a  tract  of  land  containing  160  acres 
situated  at  La  Canada,  in  Los  Angeles  coun- 
ty. This  tract,  60  acres  of  which  was  useful 
for  agricultural  purposes  embraced  the  lower 
portion  of  what  is  known  as  "Snover  Can- 
yon" and  extended  some  distance  up  it.  At 
the  time  of  her  pnrcbase  there  was  lying, 
Gontlgoons  to  and  northerly  of  this  tract  of 
•160  acres,  a  40-acre  tract  of  unappropriated 
gorenunent  land  of  the  United  States  extend- 
ing across  the  canyon,  and  on  this  tract  were 
Cal.Rep.  8»-91  P.— 66 


several  small  springs.  This  40-acre  tract  was 
worthless  for  agricultural  purposes.  In  1891 
and  1892,  while  said  40-acre  tract  was  still 
unappropriated  public  land,  &Irs.  Gould  ap- 
propriated the  waters  of  said  springs,  con- 
ducted them  by  pipes  to  her  house  and  lands, 
and  used  them  for  Irrigation  and  domestic 
purposes.  Subsequently,  and  in  1899,  the 
present  plaintiff  became  the  ownei'  of  said 
160-aere  tract,  together  with  its  appurte- 
nances. In  the  years  1898  and  1899  the  pred- 
ecessors of  defendants  went  upon  said  40- 
acre  tract,  and  with  the  assent  of  those  who 
in  the  meantime  had  acquired  title  thereto 
from  the  United  States  government  dug  sev- 
eral tunnels  thereon,  and  conducted  the  wa- 
ters obtained  thereby  to  lands  belonging  to 
them  some  two  miles  distant,  for  the  purpose 
of  Irrigating  their  lands  and  selling  the  surplus 
waters  to  their  neighbors.  The  plaintiff  there- 
upon brought  this  action,  the  amended  com- 
plaint having  been  filed  in  1904,  claiming 
that  the  defendants  had,  by  constructing  such 
tunnels,  Intercepted  and  diverted  the  watera 
of  the  springs,  the  right  to  iwhlch  she  and  her 
predecessors  had  prior  thereto  acquired  and 
owned  by  appropriation  and  use.  Presenting 
this  as  a  general  situation,  we  now  come  to 
a  more  particular  consideration  of  tlw  find- 
ings made  by  the  court  bearing  on  the  contro- 
versy between  the  parties  relative  to  the 
waters  of  such  springs. 

The  court  found  that  the  springs  referred 
to  In  the  complaint  were  situated,  two  of 
them  In  or  near  the  thread  of  the  canyon, 
and  two  on  the  steep  mountain  side  thereof, 
which  springs  for  convenience  sake  may  be 
designated  as  springs  Nos.  1,  2,  3,  and  4.  And 
it  may  also  here  be  mentioned  tliat  the  tun- 
nels Involved  are  designated  upon  the  plat 
filed  In  evidence  as  tunnels  2,  3,  4,  6,  and  7. 
The  area  of  the  watershed  of  Snover  canyon 
Is  about  three-fourths  of  a  mile  square;  the 
area  above  the  tunnels,  the  construction  of 
which  are  involved  here,  amounting  to  about 
200  acres.  Relative  to  the  springs.  It  was 
found  that  as  they  existed  in  1896  the  waters 
therefrom,  if  not  diverted,  would  fiow  in  a 
small  stream  upon  the  lands  of  the  plaintiff 
for  a  short  distance,  but  that  since  1897 
there  had  not  been  sufficient  water  issuing 
from  said  springs  during  the  Irrigating  sea- 
sons to  form  a  stream,  or  flow  over  and  up- 
on the  lands  of  plaintiff,  and  that  no  stream 
had  flowed  thereon,  and  aside  from  the  wa- 
ters of  said  springs  no  stream  would  flow, 
or  has  flowed,  down  said  canyon,  except  a 
temporary  fiow  caused  by  rainfall ;  that  tb* 
predecessor  of  plaintiff  appropriated  the  wa- 
ters of  said  springs  In  1881  and  1892,  and  in 
the  early  part  of  the  irrigating  season  of  1893 
conducted  said  waters  to  the  extent  ot  1% 
inches  to  a  reservoir  constructed  by  her, 
but  from  said  date^  owing  to  the  effects  of 
fire  and  of  drouth  and  otlier  natural  causes, 
the  flow  from  said  springs  steadily  dimin- 
ished, so  that  at  the  time  the  def^idants 
and  their  predecessors  began  the  work  of 
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constrnctlng  tunnels  !n  said  canyon  In  189S, 
one  of  said  springs  had  entirely  ceased  to 
flow,  otbers  had  greatly  diminished,  and  the 
total  amount  supplied  by  said  springs  had 
been  reduced  to  less  than  one-half  Inch  of 
water,  miner's  measurement,  constant  flow 
that  the  tunnels  constructed  by  respondents 
were  constructed  by  and  with  the  consent 
of  the  owner  of  the  said  40-acre  tract  upon 
which  said  springs  were  found;  that  by 
means  of  said  tunnels  certain  waters  were 
developed  near  and  at  the  end  or  face  of  said 
tunnels ;  that  all  of  the  waters  so  found  and 
developed  were  and  are  percolating  waters, 
which  issue  ftom  the  seams  and  fissures  of 
the  granite  dyke  or  wall  in  which  the  some 
were  found,  and  none  of  said  tunnels  Inter- 
cepted any  known  stream  of  water  running 
In  any  defined  channel;  that  said  tunnels 
were  mn  In  the  vicinity  of  and  at  points 
below  the  plane  of  said  springs,  and  one  of 
said  tunnels  is  at  one  point  near  its  mouth 
directly  under  one  of  said  springs,  on  the 
side  of  the  canyon,  but  said  tunnel  is  75  feet 
long,  and  is  in  granite  strata,  and  the  waters 
therein  are  found  within  8  feet  of  the  face 
thereof;  that  neither  of  the  other  tunnels 
Is  finder  a  spring;  that  the  said  tunnels  are 
run  nearly  at  right  angles  with  and  away 
from  the  thread  of  the  canyon,  and  the  wa- 
ter which  issues  from  said  tunnels  was  found 
In  granite  dykes,  which  cross  said  canyons, 
the  strata  and  main  seams  of  which  stand 
almost  perpendicular;  that  said  springs  were 
not  and  are  not,  nor  Is  either  of  them,  fed 
by  any  known  stream  runnlnr;  In  a  define* 
channel ;  that  no  part  of  salC  waters  which 
were  developed  or  found  In  said  tunnels 
would.  If  said  tunnels  were  not  there.  Issue 
from  said  springs,  or  either  thereof,  or  feed 
or  support  the  same  in  any  way,  and  no  part 
of  said  waters  found  or  developed  In  said 
tunnels  would,  if  said  tunnels  were  not  there, 
find  its  way  Into  the  Snover  canyon,  so  as 
to  feed  or  support  in  any  way  any  stream, 
either  surface  or  subflow,  in  said  canyon, 
but  said  waters  of  said  tunnels  would,  ex- 
cept for  said  tunnels,  disappear  into  the  crev- 
ices of  the  mountains  and  be  lost:  that  said 
springs  have  not,  nor  has  either  of  them, 
been  destroyed  by  the  defendants,  or  any  of 
them ;  that  the  amount  of  water  found  or 
developed  In  said  tunnels  upon  said  40-acre 
tract  was  about  1.50  of  an  inch  of  water 
moasured  under  a  4-Inch  pressure,  and  the 
said  flow  of  said  tunnels  has  not  increased 
during  the  Irrigating  seasons  since  the  con* 
struoflon  thereof;  that  the  lands  upon  which 
the  defendants  have  used  the  water  of  said 
tnnnels  are  not  riparian,  and  do  not  abnt  or 
adjoin  the  lands  upon  which  said  springs  and 
timnels  are  situated,  or  the  lands  of  plain- 
tiff, or  the  lands  upon  which  the  w.aters  from 
said  springs  would  naturally  flow. 

We  have  set  forth  these  findings  of  the 
court  as  applicable  to  all  the  sprlnss  referred 
to  in  the  complaint  and  the  varloais  tunnels 
run  by  defendants  which  are  claimed  to  have 


diverted  the  water  therefrom.  This  appeal, 
however,  Involves  only  springs  Nos.  S  and  4 
and  tunnels  2,  0,  and  7.  Tunnel  6,  it  Is  claim- 
ed by  appellant,  diverts  the  waters  of  spring 
No.  4,  and  tunnel  No.  7  the  waters  of  spring 
No.  3 ;  and,  the  court  having  found  that  these 
tunnels  did  not  divert  the  waters  of  either 
of  said  springs,  the  main  question  arising 
now  is  concerning  these  particular  springs 
and  tunnels,  and  the  sufficiency  of  the  evi- 
dence to  sustain  the  findings  relative  to  them. 
Nothing  with  reference  to  other  tunnels  con- 
structed by  defendants  is  Involved  on  this 
appeal,  as  far  as  the  diversion  of  waters  of 
other  springs  Is  concerned,  although  a  ques- 
tion as  to  the  rights  of  appellant  to  the  wa- 
ters developed  by  the  construction  of  tunnel 
No.  2  Is  presented.  That,  however,  does  not 
Involve  the  waters  of  any  spring,  and  there 
Is  no  dispute  as  to  the  sufiiclency  of  the  evi- 
dence to  sustain  the  finding  relative  to  It 
It  presents  purely  a  question  of  law,  arising 
from  the  finding  as  made  by  the  court  con- 
cerning it  and  the  evidence  on  which  It  was 
based.  It  appears  that  this  tunnel  No.  2  was 
commenced  on  the  land  of  appellant,  ran  in  a 
northerly  direction  about  80  feet  through  her 
lands  and  then  upon  the  land  of  respondents, 
and  near  the  face  of  the  tunnel  upon  the  land 
of  respondents  water  was  developed  which 
was  conducted  In  a  pipe  line  through  the  tun- 
nel to  another  pipe  line  on  the  land  of  re- 
spondents. The  court  found  as  to  said  wa- 
ters that  said  tunnel  did  not  intercept  or  cut 
off  any  of  the  waters  of  any  of  said  springs, 
and  none  of  the  waters  which  were  found 
or  developed  in  said  tminel  would,  if  said 
tunnel  were  not  there.  Issue  from  said 
springs,  or  either  thereof,  or  tend  to  feed  or 
support  said  springs,  and  no  part  of  said 
water  would  find  its  way  into  Snover  canyon, 
so  as  to  feed  or  support  any  stream,  but 
such  water  so  found  or  developed  would,  ex- 
cept for  said  tunnel,  be  lost  and  disappear 
Into  the  crevices  of  the  strata  in  which  they 
were  found.  As  conclusions  of  law  the  court 
decided  from  these  findings  that  as  far  as 
tunnels  6  and  7  were  concerned  the  defendants 
were  entitled  to  all  the  waters  developed  by 
their  construction,  and  as  to  tunnel  2  that 
the  respondents  were  entitled  to  all  waters 
issuing  from  adjoining  rocks  In  that  portion 
of  the  tunnel  constructed  on  the  lands  of  re- 
spondents and  plaintiff  to  all  water  Issuing 
Into  said  80  feet  of  said  tunnel  from  her  land. 
Many  other  findings  were  made  by  tlie 
court  as  to  other  springs  and  other  tunnels 
and  on  the  subject  of  damages;  the  court 
finding  as  to  the  latter  that  any  damages 
sustained  by  plaintiff  or  hef  predecessor 
were  caused  through  failure  on  their  part  to 
either  obtain  an  adequate  water  supply  from 
the  springs,  or  through  their  own  negligence 
in  applying  such  water  as  tliey  had  to  the 
irrigation  of  their  premises,  and  not  to  any 
action  on  the  part  of  defendants.  On  the 
subject  of  damages  the  findings  and  conclu- 
sion of  the  court  are  not  seriously  question- 
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ed,  and  we  are  satisfied  could  not  be  under 
the  evidence.  So,  as  we  have  said,  no  ques- 
tions arise  In  the  case  save  as  to  springs  3 
and  4  and  tunnels  2,  6,  and  7.  Now,  as  to 
the  claim  of  appellant  that  the  evidence  was 
Insutticient  to  warrant  the  findings  of  the 
court  relative  to  the  construction  of  tunnels 
6  and  7.  The  findings  as  to  the  waters  ob- 
tained by  the  construction  of  these  tunnels 
were,  In  effect,  that  such  tunnels  did  not  in- 
tercept any  stream  of  water  running  In  any 
defined  channel,  nor  any  water  which  would 
feed  any  stream,  either  surface  or  subfiow,  in 
said  canyon;  tbat  the  waters  which  were  ob- 
tained by  the  construction  of  said  tunnels 
were  new  or  developed  waters  found  in 
formations  in  the  mountain  differing  from 
those  existing  in  the  vicinity  of  the  springs; 
tliat  such  waters  were  developed  at  or  near 
the  face  of  the  tunnels,  and  were  waters  perco- 
lating ttirough  seams  and  fissures  in  granite 
dykes  intercepted  by  the  tunnels  at  long 
distances  back  in  the  mountain  side  from  the 
springs;  that  such  waters  would  not,  even 
were  the  tunnels  never  dug,  support  or  feed 
said  springs,  or  Issue  therefrom,  but  would 
follow  the  crevices  of  the  strata  through 
which  they  were  percolating  and  be  lost 

The  appellant's  contention  is  that  the  evi- 
dence does  not  support  such  findings,  either 
as  to  the  source  or  trend  of  these  percolat- 
ing waters;  that  the  formation  through 
which  said  tunnels  were  driven  is  of  a  broken 
and  seamy  gi-anite  character,  saturated  with 
water  which,  percolating  through  the  broken 
rock,  supported  and  fed  these  springs;  that 
the  driving  of  these  tunnels  in  the  mountain 
In  the  vicinity  of  these  springs  did  not  de- 
velop any  water  existing  In  other  forma- 
tions or  whose  trend  would  not  reach  the 
springs,  but  the  direct  effect  was  to  penetrate 
the  saturated  body  of  earth  through  which  the 
waters  feeding  the  springs  flowed,  or  which 
supported  the  flow  of  water  thereto,  and  to 
draw  such  waters  Into  the  tunnels,  with  the 
result  that  the  springs  dried  up.  But  the 
principal  controversy  at  the  trial  was  as  to 
whether  these  waters  were  percolating  wa- 
ters, the  natural  flow  of  which,  but  for  the 
Interference  of  the  respondents'  tunnels, 
would  have  fed  these  springs,  or  were  they 
waters  percolating  through  fissures  In  the 
mountain  and  developed  by  the  construction 
of  these  tunnels  from  sources  entirely  dis- 
connected with,  and  separate  and  distinct 
from,  the  sources  from  which  the  springs  in 
controversy  were  supplied?  Very  much  of 
the  evidence  In  the  case  was  addressed  to 
this  question,  and  was  largely  made  up  of 
the  testimony  of  expert  witnesses— civil  and 
hydraulic  engineers — called  on  both  sides. 
The  views  of  the  witnesses  called  to  this 
point  were  widely  divergent  on  the  subject. 
Some  were  confident  that  the  waters  which 
supplied  the  springs,  and  were  taken  by  the 
tunnels,  were  found  in  the  same  formation 
or  material,  which  consisted  of  a  saturated 
mass  of  earth  extending  into  the  mountains; 


that  from  and  through  this  mass  the  waters 
in  their  natural  flow  percolated  and  fed  the 
springs,  and  that  the  effect  of  driving  the 
tunnels  was  to  drain  Into  them  the  waters 
from  this  saturated  mass,  and  from  no  other 
source;  that  the  waters  which  fed  the 
springs  and  flowed  In  the  tunnels  belonged  to 
this  same  body  of  saturated  earth  and  bad 
the  same  water  plane,  and  the  draft  on  it  by 
the  tunnels  had  the  direct  effect  of  drying  up 
the  springs.  Others  were  equally  confident 
that  the  waters  obtained  by  driving  the  tun- 
nels were  not  waters  obtained  by  the  pene- 
tration of  any  saturated  plane  through  which 
the  springs  were  supported,  or  any  saturated 
plane  at  all,  but  were  obtained  by  running 
the  tunnels  Into  the  mountain  until  they 
struck  granite  walls,  through  the  seams  or 
fissures  of  which  water  percolating  was  In^ 
tercepted  and  taken  into  the  tunnels,  and 
which  water,  but  for  its  Interception  by  the 
tunnels,  would  have  gone  in  a  natural  course 
into  the  depths  of  the  earth  and  would  never 
have  flowed  towards  the  springs,  but,  on  the 
contrary,  would  have  continued  in  a  differ* 
ent  direction  and  away  from  them. 

In  this  condition  of  the  evidence  it  is  c^t- 
parent  that  whatever  conclusion  the  trial 
court  reached  must  be  resolved  out  of  a  con- 
flict of  the  evidence.  While  this  conflict  is 
obvious  from  an  inspection  of  the  record,  we 
have  the  opinion  of  the  Judge  of  the  trial 
court  presented  In  the  transcript,  In  which 
he  notes  the  conflict,  refers  to  it,  and  gives 
his  conclnsioD  drawn  from  it  and  subse- 
qnently  embodied  in  the  findings:  In  that 
opinion  the  court  said:  "Aside  from  matters 
disposed  of  at  the  trial  by  rulings  on  the  ad- 
missibility of  evidence,  the  questions  of  fact 
to  be  decided  by  the  court  now  axe  whether 
the  defendants,  by  the  said  tunnels,  divert 
water  to  which  the  plaintiff  has  a  better 
right  by  virtue  of  said  appropriations  or 
by  virtue  of  her  riparian  privileges.  The  de- 
fendants, by  the  construction  of  tunnels  in 
1898,  did  not  at  that  time  deprive  Mrs.  Gould 
or  the  plaintiff  of  any  of  the  said  appropri- 
ated water.  The  water  yielded  from  the 
tunnels  has  not  Increased  since  that  time. 
Plaintiff  is  now  enjoying  the  use  of  as  much 
water  as  she  or  Gould  did  at  the  time  of  the 
construction  of  the  tunnels.  The  amount  of 
this  appropriated  water  is  less  than  previous- 
ly, but  the  decrease  is  not  due  to  acts  of  the 
defendants  or  their  predecessors,  or  any  of 
them.  The  other  question,  whether  the  wa- 
ter abstracted  by  the  defendants  would.  If 
not  Interfered  with,  flow  as  an  underground 
stream  or  by  percolation,  and  thus  reach  the 
plaintiff's  land,  is  not  so  easy  of  determina- 
tion. The  canyon  is  fan-shaped,  as  is  usually 
found  In  mountains  of  southern  California. 
The  sides  of  the  canyon  are  very  precipitous 
and  covered  to  a  considerable  extent  with 
vegetation.  The  bottom  of  the  canyon  is  fill- 
ed up  to  some  extent  with  detritus,  and  is 
moist,  and  at  the  lower  end  is  covered  by  a 
dense  growth   of  voRptation  common  under 
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similar  conditions  in  southern  California. 
The  earth's  formation  here  Is  cyanite  (resem- 
bling Kranltc),  folded  by  volcanic  action  in- 
to layers  of  more  or  less  regularity  and  con- 
tinuity. These  layers  rest  at  an  angle  of 
80  degrees  or  more  (sometimes  nearly  perpen- 
dicular), and  dip  towards  the  south.  Be- 
tween the  layers  the  main  seams  or  fissures 
trend  east  and  west  and  downward  to  an  un- 
known, but  presimiably  great,  depth.  These 
layers,  as  they  near  the  surface,  are  some- 
what decomposed  and  also  broken,  so  as  to 
form  many  irregular  fissures  in  every  direc- 
tion. The  rock  lying  at  a  greater  depth  Is 
also  more  or  less  broken,  but  the  fractures 
are  quite  well  defined.  Several  experts  tes- 
tified In  the  case  for  each  side,  giving  an 
opinion  as  to  the  course  of  the  water  known 
to  be  within  the  watershed  of  the  canyon. 
Those  on  behalf  of  the  plaintiff  contend  that 
all  of  the  water  taken  by  the  defendants,  if 
not  Interferred  with,  must  find  its  way  out  of 
the  canyon  through  the  plaintiff's  land;  that 
such  Is  the  usual  course  of  water  in  the  can- 
yons of  southern  California;  and  that  this  is 
not  an  exceptional  case.  The  experts  testi- 
fying for  the  defendants  take  a  radically  dif- 
ferent view,  and  Insist  that  such  water 
would  pass  out  of  the  canyon  through  the 
main  seams  or  fissures  behind  the  rocks, 
without  coming  In  contact  with  plaintiff's 
land;  that  the  water  taken  by  the  defend- 
ants by  means  of  tunnels  Is  water  passing 
through  the  fissures  behind  the  layers  of 
rock,  and,  except  the  same  was  thus  inter- 
cepted would  pass  out  of  the  canyon  and  find 
its  way  to  the  surface  at  some  distance  from 
plaintiff's  land  without  passing  through  it, 
or  would  follow  the  vertical  seams  to  a 
great  depth,  contributing  to  form  the  great 
body  of  subterranean  water  observable  In  all 
mining  operations;  that  the  water  known  to 
be  within  Snover  canyon  watershed  is  great- 
er than  could  exist  from  the  rainfall  alone; 
and  that  the  excess  must  come  from  other 
watersheds,  accounting  for  this  by  the  pecul- 
iar formation  at  this  point.  From  the  evi- 
dence I  am  unable  to  conclude  that  the  plain- 
tiff has  met  the  requirements  by  proving  by 
a  preponderance  of  evidence  that  she  is  de- 
prived by  the  defendants  of  any  of  the  ap- 
propriated water  or  any  to  which  she  may 
assert  rights  as  riparian  waters;  but,  on  the 
contrary,  I  am  constrained  to  find  that  the 
water  which  the  defendants  are  taking  la 
•developed'  water  abstracted  from  their  own 
land,  and  which,  if  not  so  taken,  would  be 
of  no  benefit  to  the  plaintiff  either  directly 
by  flowing  onto  her  lands  or  by  forming  & 
support  for  other  water  which  would  so  flow, 
and,  from  the  evidence,  find  that,  except  for 
the  fact  that  it  was  Intercepted  in  the  ni.in- 
ner  employed  by  the  defendants,  it  would  be 
entirely  lost." 

This  conflicting  condition  of  the  evidence 
with  reference  to  the  main  point  In  contro- 
versy between  the  parties  to  which  the  trial 
Judge  called  attention  In  his  opinion— the 


source  from  which  the  waters  t«kcn  by  the 
tunnels  was  diverted — Is  amply  borne  out 
by  the  record  and  is  sufficiently  pointed  out 
there  so  as  to  obviate  any  discussion  by  us  up- 
on the  subject,  which  could  only  amount  to  de^ 
tailing  the  evidence  which  raises  It  without 
accomplishing  any  other  result  than  to  make 
It  apparent  that  such  conflict  exists.  The 
opinion  sufficiently  refers  to  the  evidence  out 
of  which  It  arose,  and,  as  the  record  shows 
that  there  was  in  fact  a  conflict  In  it,  the 
familiar  rule  applies  that  a  flnding  by  the 
trial  court  based  on  conflicting  evidence  li 
not  subject  to  review  by  this  court  In  this 
connection  it  may  be  said  that  this  case  was 
was  here  before  (142  Cal.  437,  76  Pac.  47). 
While  It  appears  from  an  examination  of  the 
decision  on  that  appeal  that  the  trial  court 
found  "that  part  of  said  waters  which  were 
developed  la  said  tunnels  would,  except  foe 
said  tunnels,  have  found  Its  way  by  some  un- 
known subterranean  stream  to  said  springs 
and  been  discharged  therefrom,"  still  on 
the  appeal  the  only  question  was  as  to 
the  correctness  of  the  rule  relative  to  per- 
colating waters  applied  by  the  trial  court  to 
that  and  other  findings.  It  was  held  that 
the  rule  applied  was  wrong  and  the  cause  re- 
manded for  a  new  trial.  It  Is  not  Important 
to  a  consideration  of  the  present  appeal  that 
upon  a  previous  trial  the  court  made  a  dif- 
ferent flnding  from  the  one  made  on  the  last 
trial  as  to  the  source  of  the  waters  developed 
by  said  tunnels.  It  Is  probable  that  upon 
the  first  trial  counsel  for  defendants,  be- 
lieving the  law  as  they  then  contended  for, 
and  as  the  court  applied  It,  to  be  that  perco- 
lating waters  were  part  of  the  soil  and  could 
be  removed  by  the  owner  of  the  land  at 
pleasure,  and  without  consideration  as  to 
the  rights  of  plaintiff  as  an  appropriator  of 
the  water  of  the  springs,  did  not  devote  as 
much  evidence  to  prove  that  the  source  from 
which  the  tunnels  were  supplied  was  different 
from  that  which  fed  the  springs.  Under  the 
rule  of  law  as  contended  for  by  the  defend- 
ants upon  the  first  trial.  If  It  were  the  cor« 
rect  rule  as  they  then  believed  It  to  be.  It  was 
Immaterial  from  what  source  the  waters  came 
as  long  as  they  were  i>ercolatlug  waters.  Or 
It  may  be,  as  asserted  by  respondents  in  their 
brief  and  not  questioned  in  the  closing  brief 
of  appellant,  that  much  additional  evidence^ 
both  of  expert  engineers  and  others  famlltac 
with  conditions  in  Snover  canyon  when  the 
tunnels  were  constructed,  was  introduced  by, 
the  defendants  on  the  second  trial.  In  any) 
event,  it  was  a  question  of  fact  again  at  Is- 
sue on  the  second  trial  as  to  the  source  of 
said  waters,  and  the  sufficiency-  of  the  find- 
ing upon  It  Is  to  be  determined  from  a  con- 
sideration of  the  evidence  then  introduced, 
which,  as  we  have  said,  was  sufBcieut  to  sus- 
tain It 

Now,  as  to  tunnel  No.  2,  It  Is  contended  by. 
appellant  that,  because  this  tunnel  commeno 
ed  on  ber  land,  the  waten  brought  Uirougb 
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It  by  respondents  belonged  to  ber.  It  Is  not 
'claimed  that  the  construction  of  this  tunnel 
affected  the  water  supply  of  any  spring  claim- 
ed by  appellant.  Her  position  Is  that  as  the 
tunnel  commenced  on  her  land  and  Is  cut 
through  It  for  a  distance  of  80  feet  till  It 
nms  Into  the  land  of  respondents,  and  re- 
spondents conduct  through  It  for  that  dis- 
tance water  developed  upon  their  own  land, 
that  appellant  Is  entitled  to  said  waters, 
notwithstanding  they  are  not  found  any- 
where within  the  80  feet  of  tunnel  through 
her  land,  but  wholly  on  that  of  respond- 
ents. Counsel  for  appellant  content  them- 
selves with  the  assertion  that  appellant  Is 
entitled  to  said  water,  but  refer  to  no  prin- 
ciple of  law  upon  which  their  claim  Is  based, 
and,  of  course,  cite  no  authority  which  sup- 
ports any.  Whatever  appellant's  claim  may 
be  against  respondents  for  trespass  upon  her 
land  In  the  construction  of  said  tunnel  and 
their  right  to  maintain  a  pipe  line  through 
It,  certainly  the  fact  of  such  trespass  and  the 
use  of  the  80  feet  of  tunnel  as  a  conduit  did 
not  give  appellant  the  right  to  the  waters 
developed  on  respondents'  own  laud.  The 
right  of  respondents  to  this  water  follows 
from  their  development  of  It  on  their  own 
premises  and  control  and  conduct  of  It 
.through  tbeir  pipes.  It  Is  Immaterial  to  any 
question  of  ownership  of  the  waters  that  re- 
q>ondents  are  trespassing  upon  the  lands  of 
appellant  In  conveying  them  from  the  point 
of  development  on  their  land  through  her 
land  to  their  pipes  at  another  point  Re- 
spondents may  be  guilty  of  trespass  to  the 
extent  claimed  by  appellant,  but  the  penalty 
for  such  trespass  Is  not  to  deprive  respond- 
ents of  their  ownership  of  waters  tekea  from 
their  own  property.  In  Its  decision  the  trial 
court  gave  appellant  all  the  waters  which 
might  percolate  Into  the  tunnel  along  tlie  80 
feet  of  Its  construction  on  her  property,  and, 
so  far  as  ownership  of  waters  developed  by 
the  construction  of  this  tunnel  was  concerned, 
this  was  all  to  which  she  was  entiled.  She 
was  not  entitled  to  have  It  adjudged  that  wa- 
ters developed  on  respondents'  land  belonged 
to  her  from  the  mere  fact  that  It  was  piped 
through  her  land  without  her  permission. 
This  disposes  of  all  matters  relative  to  the 
construction  of  said  tunnels^  or  their  effect 
upon  the  springs. 

We  come  now  to  the  last  point  made  by 
appellant.  It  will  be  noticed  the  court  found 
that  the  land  upon  which  the  respondents 
have  used  the  waters  from  said  tunnels  are 
not  riparian  to  and  do  not  abut  or  adjoin  the 
lands  upon  which  said  tunnels  are  situated, 
and  It  is  insisted  by  appellant  that  though 
the  waters  developed  by  said  tunnels  were 
not  part  of  the  waters  supplying  said  springs, 
or  waters  which  would  have  reached  Snover 
canyon  by  percolation  or  otherwise,  never- 
theless the  respondents  were  only  entitled  to 
nse  such  waters  upon  the  lands  where  they 
were  developed ;  that  the  waters  could  be  ap- 


plied and  used  by  respondents  upon  their  40- 
acre  tract,  where  they  were  developed,  and 
could  not  be  taken  for  use  to  other  lands.  In 
support  of  her  position  the  broad  proposition 
Is  contended  toi  that  percolating  waters  can 
never  be  taken  away  from  the  land  where 
they  exist,  althoagh  adjoining  proprietors  are 
not  Injured  or  damaged  thereby;  and  It  is 
asserted  this  rule  finds  support  in  the  deci- 
sions of  this  court  In  Kati!  ▼.  Walklnstuiw, 
141  Cal.  lie,  70  Pac.  663,  74  Pat  768,  04  U 
R.  A.  286,  99  Am.  St  Rep.  36,  McOlintock  v. 
Hudson,  141  Cal.  27S,  74  Pac.  840,  So.  Cal. 
I.  Co.,  V.  Wllshlre^  144  Cal.  68,  77  Pat  767, 
Monteclto  Valley  Co.  t.  Santa  Barbara,  144 
Cal.  578,  77  Pac.  1113,  and  Gutierrez  v.  Wege, 
146  Cal.  730,  79  Pac.  449.  But  these  cases 
do  not  lay  down  the  doctrine  as  broadly  as 
appellant  contends  for.  They  lay  down  the 
rule  that  waters  of  a  stream,  or  percolating 
waters,  cannot  be  taken  away  from  the  lands 
on  which  they  flow,  or  from  lands  upon  which 
they  are  found,  for  use  elsewhere,  where  the 
result  of  such  taking  would  be  to  Injuriously 
affect  adjoining  property  owners.  The  prin- 
ciple which  enters  Into  this  rule  Is  the  pro- 
tection to  be  given  the  superior  natural  rights 
of  adjoining  x>roperty  owners  to  the  flow  and 
use  of  such  waters.  Whexe,  however,  there 
can  be  no  injury  worked  to  such  adjoining 
owners  t^  tiie  taking  and  nse  elsewhere  of 
such  waters,  no  limitations  should  be  placed 
upon  the  right  of  one  developing  tliem  as  to 
their  use.  In  the  case  at  bar  the  watars 
which  were  secured  by  the  construction  of 
these  tunnels  of  respondents  were  not  waters 
which,  but  for  their  Interc^tlon,  would  have 
reached  any  stream  In  Snover  canyon,  or 
which  would  have  reached  or  supported  any 
of  the  springs  in  question  In  the  case.  They 
were  not  waters  which  would  follow  the  nat- 
ural watershed  of  the  canyon  and  have  trend- 
ed down  In  the  canyon  by  way  of  the  springs 
or  otherwise.  Tlwy  were  waters  trending 
through  the  Assures  of  the  granite  dykes 
away  from  the  direction  of  the  natural  wa- 
tershed of  Snover  canyon,  and  wonld  never 
have  reached  it  nor  reached  the  springs  In 
question,  but  If  uninterrupted  In  their  flow, 
would  have  continued  down  through  the 
strata  in  which  they  were  percolating,  and 
In  their  natural  flow  would,  as  the  experts 
testified  and  the  court  found,  have  passed 
down  Into  the  crevices  of  the  mountains  and 
been  lost.  Under  these  circumstances,  as  the 
waters  developed  by  the  tunnels  were  not 
waters  which  would  have  trended  towards  or 
supported  or  affected  any  stream  flowing  by 
the  land  of  appellant  nor  any  springs  In  or 
to  the  waters  which  she  had  any  claim  or 
Interest,  she  was  not  injured  as  an  adjoining 
proprietor  or  as  an  appropriator,  and  hence 
could  not  complain,  or  Insist  upon  the  applica- 
tion of  the  rule  announced  In  the  cases  cited 
to  prevent  the  respondents  from  taking  such 
developed  waters  to  any  lands  to  which  they 
might  see  fit  to  conduct  them.    For  authority 
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sustalntnir  tbls  proposition  we  dte  Hanson  r. 
McCue,  42  Cal.  306,  10  Am.  Rep.  299,  Gould 
T.  Baton,  111  Cal.  639,  44  Pac.  319,  52  Am. 
St.  Rep.  201.  and  Montecito,  etc.,  Co.  ▼.  Santa 
Barbara,  144  Cal.  585,  77  Pac.  1113. 

There  are  other  points  made  by  counsel  for 
appellant  and  referred  to  In  their  brief. 
They  are,  however,  simply  referred  to,  and 
are  not  discussed.  We  have  examined  them, 
and  do  not  think  them  tenable,  or  that  they 
merit  particular  reference  or  discussion. 

The  judgment  and  order  appealed  from  are 
affirmed. 


We    concur: 
BHAW,  J, 


McFARLAND,    J,j     HEN- 


(151  Cal.  «t3) 

KOYER  V.  BENEDICT  et  al.    (L.  A.  1.812.) 

(Supreme  Court  of  Olifornia.    Aug.  19,  1907.) 

mobtgaoks  — fobeclosukb  — evidenck       to 
Wabba:^t. 

Evidence  in  an  action  to  foreclose  a  mort* 
face  held  sufficient  to  anthorize  a  finding  that  it 
was  a  valid  lien  for  the  amount  found. 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  Countr :  D.  K.  Track,  Judge. 

Action  by  A.  S.  Koyer  against  C  E.  Bene- 
dict and  others.  Judgment  for  plaintiff.  De- 
fendant Giertmde  Stnll  appeals.    Affirmed. 

See  87  Pac.  231. 

Gertrude  Stull,  in  pro.  per.  Harris  &  Har- 
ris, for  respondent. 

LORIGAN,  J.  This  action  was  brought  to 
foreclose  a  mortgage  made  by  the  defendant 
Benedict  In  favor  of  plaintiff  on  March  14, 
1900,  upon  a  lot  in  the  city  of  Los  Angeles 
to  secure  payment  of  $3,250.  The  complaint 
contained  the  usual  allegations  in  an  action 
for  foreclosure.  The  defendant  Gertrude  Stull. 
who  appears  to  have  drafted  her  own  plead- 
ing* and  tried  the  case  In  her  own  be- 
half In  the  trial  court,  alone  answered,  deny- 
ing specifically  all  the  allegations  of  the  com- 
plaint save  that  she  claimed  an  Interest  In 
the  premises,  and  setting  up  as  an  affirm- 
ative defense  the  foUowli^  facts:  That  im- 
mediately prior  to  the  making  of  the  mort- 
gage In  question  plaintiff  and  the  defendant 
Holway  were  her  agents,  having  under  their 
control,  with  the  Title  Insurance  &  Trust 
Company  of  Los  Angeles,  $1,150  of  her  money 
to  be  invested  by  them  in  the  purchase  for 
her  of  a  lot  somewhere  in  the  city  of  Los  An- 
geles, for  which  lot  $1,100  was  to  be  paid  and 
the  balance  of  $50  to  be  retained  (and  the 
defendant  alleges  It  was  retained)  by  plain- 
tiff: that  thereafter  plaintiff  agreed  with  de- 
fendant to  purchase  for  her  the  lot  described 
in  the  mortgage  for  $1,550,  her  $1,100  with  an 
additional  $450  to  be  loaned  her  by  plaintiff 
to  be  paid  for  that  purpose ;  that  she  there- 
upon notified  the  Title  Insurance  &  Trust 
Company  to  accept  the  written  instructions 
of  said  plaintiff  and  Holway  for  the  purpose 
of  the  transfer  of  said  property  to  her ;  that 


thereafter,  acting  adversely  to  ttie  Interests 
of  defendant  and  for  his  own  interest,  plaiu- 
tifC  carried  forward  $200  of  her  $1,100  depos- 
ited with  said  Title  Insurance  &  Trust  Com- 
pany, placed  therewith  $1,350  of  bla  own 
money,  and  instructed  the  trust  company  to 
pay  over  the  sum  to  the  owner  of  the  prop- 
erty, one  Claybrooke,  when  a  deed  was  ex- 
ecuted by  him  In  favor  of  defendant ;  that  in 
depositing  said  sum  of  $1,350,  Instead  of  $450, 
plaintiff  aided  and  was  accessory  to  the  with- 
drawal and  misapplication  of  $900  of  the 
$1,100  Intrusted  to  her  agents  as  the  purchase 
price  of  said  lot;  that  plaintiff  and  Holway 
procured  a  deed  to  be  executed  by  Claybrooke 
to  the  defendant  Benedict;  tbat  Benedict 
then  executed  the  mortgage  In  question  and 
subsequently  conveyed  the  lot  to  the  defend- 
ant; that  Benedict  paid  no  consideration  for 
the  deed  to  himself,  and  acted  solely  for  the 
benefit  of  plalntlflf  and  Holway;  that  Bene- 
dict held  the  property  In  trust  for  her,  and 
executed  the  mortgage  without  authority 
from  her;  and  that  said  mortgage  was  void. 
The  issues  presented  were  tried,  and  the  court 
found  that  the  mortgage  was  executed  by 
Benedict,  tbat  he  was  the  owner  of  the 
premises  at  the  time  of  Its  execution,  that 
the  defendant  Gertrude  Stull  subsequently 
acquired  title  to  the  lot  from  him  with  knowl- 
edge of  the  mortgage,  and  found  against  de- 
fendant upon  all  the  allegations  set  up  in 
her  affirmative  defense.  Judgment  was  en- 
tered for  the  sum  of  $3,631.92  and  costs  la 
favor  of  plaintiff;  and  from  an  order  deny- 
ing her  motion  for  a  new  trial,  defendant 
appeals. 

Her  attack  Is  directed  against  the  findings 
in  favor  of  plaintiff,  the  claim  being  that 
none  of  them  were  Justified  by  the  eridenccu 
The  record  on  appeal  is  not  tbe  most  satisfac- 
tory. The  evidence  on  the  trial  was  appar- 
ently presented  in  a  rather  desultory  way, 
arising,  doubtless,  from  the  fact  that  defend- 
ant was  her  own  attorney  and  not  familiar 
with  legal  procedure.  Exactly  on  what  the- 
ory she  presented  her  case  in  the  lower  court, 
or  in  what  particular  respect  the  findings 
of  the  court  are  challenged  here.  It  is  difficult 
to  readily  perceive.  The  position  of  plaintiff 
on  the  trial  regarding  the  mortgage  in  ques- 
tion was  that  the  lot  described  In  It  was  pur- 
chased for  $1,550  by  Holway,  who  desired  » 
deed  from  Claybrooke  to  be  made  to  Bene* 
diet;  that  Holway  put  up  $250,  plaintiff  ad- 
vancing the  remainder  of  the  purchase  price 
— $1,300— it  being  further  agreed  between 
them  that  plaintiff  should  advance,  as  requir- 
ed, an  additional  $1,950  to  pay  for  the  con- 
struction of  a  building  to  be  erected  on  the 
lot;  that  the  mortgage  was  given  to  secure 
the  amount  of  the  purchase  money  advanced 
by  plaintiff  and  to  secure  tbe  advances  to  be 
made  for  tbe  building.  We  will  discuss  this 
matter  later,  and  mention  it  now  as  premis- 
ing a  reference  to  the  claim  of  defendant 
relative  to  the  lot  described  In  the  mortgage. 
In  her  answer  presenting  her  affirmative  dis- 
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fense  sbe  alleged  tbat  the  plaintiff  paid,  as 
part  of  tbe  purchase  price  of  the  lot  mort- 
gaged, the  sum  of  $1,350  of  his  own  fonds, 
but  asserted  that,  by  reason  of  further  alle- 
gations In  tbe  answer,  the  entire  transaction 
culminating  in  the  giving  of  tbe  mortgage 
was  a  fraud  upon  her,  perpetrated  by  tbe 
plalntifT  and  the  other  defendants,  Holway 
and  Benedict,  and  that  the  mortgage  was, 
therefore,  void.  Upon  tbe  trial,  and  here,  as 
we  understand  her  position.  It  is  claimed  that 
$1,150  of  her  money  went  into  the  purchase 
price  of  the  lot,  together  with  $400  she  bor- 
rowed from  plaintiff;  that  the  deed  from 
Glaybrooke  should  have  been  made  directly 
to  her,  as  per  agreement;  that  the  deed  to 
Benedict  was  without  any  consideration,  was 
unauthorized,  and  that  the  mortgage,  for  all 
purposes  for  which  it  was  given,  was  equally 
unauthorized  by  her,  and  fraudulent  and  In- 
valid ;  or,  at  least,  the  entire  scheme  of  plain- 
tiff, Holway,  and  Benedict  was  a  conspiracy 
to  obtain  her  money,  after  the  mortgage  was 
executed  and  given  priority,  and  to  put  it 
Into  the  lot,  either  towards  tbe  purchase 
price,  or  to  be  expended  in  the  construction 
of  the  building,  and  at  the  same  time  includ- 
ing It  In  tbe  mortgage. 

We  have  examined  the  record  carefully 
and  perceive  no  reason  why  tbe  findings 
should  be  disturbed.  Tbe  evidence  upon  all 
the  main  Issues  In  the  case  was,  as  usual, 
conflicting.  It  was  for  the  trial  court  to  de- 
termine from  the  conflict  what  facts  It  deem- 
ed satisfactorily  proven,  and  an  examination 
of  the  record  shows  that  sufficient  evidence 
was  presented  to  justify  tbe  flndlngs  upon 
which  the  Judgment  was  based,  and  to  war- 
rant the  trial  court  In  further  concluding 
that  the  affirmative  defense  alleged  was  not 
sustained  by  It.  There  was  evidence,  which 
was  accepted  by  the  court  as  true,  to  the  ef- 
fect that  plaintiff  was  In  no  respect  the  agent 
of  defendant  In  tbe  purchase  of  this  proper- 
ty; that  he  was  engaged  in  selling  real  es- 
tate, and  had  been  requested  by  defendant 
to  look  out  for  the  purchase  of  a  lot  for  her 
In  Los  Angeles;  that  Holway,  one  of  the  de- 
fendants, was  her  agent,  and  had  her  money 
under  his  control;  that  Holway  bad  given 
plaintiff  $50  of  the  money  of  defendant  long 
prior  to  the  purchase  of  this  lot,  not  as  a 
commission,  but  as  a  deposit  to  be  used  by 
him  In  tbe  event  of  securing  a  lot  which  de- 
fendant might  wish  to  buy;  that  he  (plaln- 
tlfT)  had  listed  with  him  by  Glaybrooke  tbe 
lot  described  In  the  mortgage  which  he  was 
authorized  to  sell  for  $1,550,  and  asked  de- 
fendant if  she  would  purchase  It,  but  she 
declined  to  do  so.  He  then  tried  to  dispose 
of  It  to  several  parties  without  success,  until 
Benedict  and  Holway  agreed  to  purchase  it 
on  the  following  terms:  Holway  to  pay 
$250,  theplaintiff  to  advance  $1,300  to  com- 
plete the  purchase,  and  plaintiff  to  take  a 
mortage  upon  the  lot  for  $3,250  at  11  per 
cent,  per  annum   Interest     This  mortgage 


was  to  secure  $1,300  of  the  purchase  price  ad- 
vanced by  plaintiff,  and  to  further  secure  an 
advance  of  $1,950  to  be  paid  to  Holway  and 
Benedict  for  the  purpose  of  building  a  small 
two-story  bouse  on  the  premises  according  to 
plans  acceptable  to  plaintiff;  the  money  to 
be  paid  out  on  the  construction  of  the  house 
as  it  progressed.  Holway  and  Benedict  were 
also  to  pay  plaintiff  $100  commission.  These 
terms  for  the  purchase  of  the  lot  by  Holway 
and  Benedict  were  accepted  by  plaintiff,  who 
paid  $1,800  and  Holway  $250  of  the  purchase 
price,  and,  under  an  arrangement  between 
Holway  and  Benedict  themselves  as  to  who 
should  take  the  conveyance.  It  was  agreed 
that  Benedict  should  do  so.  Accordingly  the 
deed  was  made  from  Glaybrooke  directly  to 
Benedict,  and  the  mortgage  in  question  for 
$3,250,  as  agreed  for,  was  immediately  made 
by  the  latter  In  favor  of  plaintiff.  The  evi- 
dence warranted  the  court  in  finding  that  up 
to  this  time  defendant  Stull  had  no  Interest 
in  tbe  transaction,  nor  was  in  any  man- 
ner connected  with  It,  or.  If  so,  It  was  by 
some  arrangement  with  Holway  of  which 
plaintiff  knew  nothing.  It  does  appear  that 
Holway  was  at  the  time  tbe  agent  of  defend- 
ant and  bad  the  control  of  her  money  on  de- 
posit with  the  Title  Insurance  &  Trust  Com- 
pany, and  it  Is  no  doubt  the  fact  that  the 
snm  put  up  by  him  towards  the  purchase 
price  was  a  portion  of  it;  but  the  evidence 
warranted  the  court  In  concluding  that  plain- 
tiff did  not  know  this  fact,  and  did  not  know 
that  defendant  had  any  Interest  In  the  prop- 
erty until  he  ascertained,  subsequent  to  the 
execution  of  the  mortgage  tbat  Benedict  bad 
deeded  the  lot  to  her.  It  Is  true  that  an  es- 
crow order  to  the  Title  Insurance  &  Trust 
Gompany  was  signed  by  Koyer  and  Holway, 
directing  payment  of  the  money  (It  is  to  be 
presumed  to  Glaybrooke;  the  order  does  not 
recite)  to  be  made  by  the  company  when  it 
could  Issue  a  certificate  of  title  which  would 
show  "that  the  title  of  said  property  Is  vest- 
ed in  Gertrude  StuU  free  from  all  incum- 
brances •  •  •  except  a  mortgage  execut- 
ed by  Charles  E.  Benedict  and  wife  In  favor 
of  A.  S.  Koyer.  •  ••  »»  The  plaintiff  testi- 
fied tbat  instructions  as  to  the  contents  of 
this  order  were  given  In  the  office  of  the 
company  by  Holway,  that  plaintiff  signed  it 
after  It  was  prepared,  without  reading  It 
closely,  and  did  not  notice  any  reference  In 
It  to  the  defendant  nor  knew  at  that  time 
that  sbe  was  concerned  in  the  matter.  The 
court  accepted  this  explanation  as  reason- 
able, and  It  had  a  right  to  do  so.  It  Is  true, 
also,  that,  when  plaintiff  and  Holway  got 
together  to  arrange  for  the  payment  of  the 
purchase  price  of  the  lot,  Holway,  though 
he  had  agreed  to  pay  plaintiff  $250,  was  on- 
ly ready  to  pay  $200.  Plaintiff  Insisted  that 
he  should  put  up  the  additional  $50,  and  Hol- 
way said — so  plaintiff  testified — "There  Is 
$50  more  In  your  bands  I  let  y<Ki  have,"  to 
which   plaintiff   replied,   "That   belongs   to 
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Mrs.  Stnll,"  and  contlnnlns,  he  testified:  •'Af^ 
er  some  more  conTeraatlon,  I  turned  that 
money  Into  tbe  Title  Insurance  &  Trust  Com- 
pany." Tbis  Is  the  $50  which  has  heretofore 
l>een  referred  to  as  paid  to  plaintltT  by  Hol- 
iray  as  a  deposit  to  be  used  in  the  contem- 
plated  purchase  of  some  lot  for  defendant 
While  these  circumstances  might  raise  a 
suspicion  that  plaintiff  bad  some  knowledge 
that  defendant  was  connected  with  the  trans- 
actions with  reference  to  the  purchase  of  tbis 
lot,  still  it  could  hardly  be  sufficient  to  war- 
rant tbe  court  In  disregarding  tbe  positive 
statement  of  plalutift  and  Ilolway  that  at 
this  time  plaintiff  knew  nothing  of  her  con- 
nection with  It  This  $50  was  not  Included 
In  tbe  mortgage  nor  involved  In  tbe  suit  to 
foreclose  it. 

Added  to  all  this  evidence  Is  this  further 
fact  that  several  agreements  were  drawn  up 
between  Benedict  Holway  and  the  defend- 
ant relative  to  this  lot  Some  of  them  while 
they  were  unsatisfactory  to  defendant  In 
some  particulars  and  rejected  by  her  for  that 
reason,  all  practically  contained  the  same 
recitals,  and  all  of  them  contained  reference 
to  this  mortgage  as  a  recognized  sut»istin)r 
Hen  on  tbe  property.  The  agreement  whlcb 
was  finally  executed  recited  that  Benedict  haa 
oonveyed  this  lot  to  defendant;  that  his  pur- 
pose in  doing  80  was  to  secure  defendant  tbe 
payment  of  $1,150  and  interest  thereon  at  the 
rate  of  10  per  cent  per  annum,  payable 
monthly,  said  sum  to  be  payable  only  on 
tbe  sale  of  the  land  so  conveyed  to  her;  that 
Benedict  as  owner,  and  Holway  as  builder, 
agreed  to  erect  a  two-story  frame  house  of 
a  certain  description;  that  upon  the  sale  of 
the  premises  defendant  would  be  entitled  to 
one-half  of  the  net  profits  of  tbe  transaction, 
based  on  the  sum  the  property  might  be  sold 
for  "over  and  above  the  exIstinR  mortgage 
of  $.3,2.")0  made  by  Charles  E.  Benedict  to  A. 
S.  Koyer,  and  over  and  above  the  $l,ir>0  ad- 
vanced by  Gertrude  Stull,  and  interest  on 
such  sums."  This  agreement  states  that  she 
took  the  conveyance  to  the  lot  subject  to 
and  with  the  knowledge  of  the  existence  of 
this  mortgage  from  Benedict  to  the  plaintiff, 
and  no  doubt,  from  the  discussion  had  be- 
tween herself  and  Holway  and  Benedict  as 
to  the  various  agreements  which  were  pre- 
pared between  them  and  in  which  this  mort- 
gage was  referred  to,  the  defendant  was  ful- 
ly aware  of  the  circumstances  under  which  it 
was  given.  The  agreement  as  executed  was 
acted  upon,  and  It  appears  that  the  defendant 
received  payments  of  Interest  on  tbe  $1,150 
mentioned  In  it,  according  to  Its  terms.  This 
$1,150,  aside  from  the  $250  of  It  which  un- 
doubtedly was  used  by  Holway  as  bis  ad- 
vance of  tbe  purchase  price  of  the  lot,  would 
appear  from  tbe  evidence  to  have  gone  with 
the  amount  plaintiff  was  to  advance,  end 
did  advance,  towards  payment  for  the  con- 
struction of  the  house,  which  cost  at  least 
$3,000.  We  might  pursue  this  matter  fur- 
ther, but  think  these  facts  which  the  evi- 


dence presents,  and  which  tbe  trial  court  ob- 
viously accepted  as  true.  Justify  the  flndinsa 
as  made  by  It  In  every  particular. 

It  Is  claimed,  however,  that  ooncedlns 
that  the  mortgage  was  a  valid  lien  upon  the 
property,  still  tbe  evidence  is  insulllclent  to 
support  tbe  finding  of  the  court  as  to  tbo 
amount  due  under  It  In  this  regard  it  la 
Insisted  that  as  tbe  mortgage  was  given,  not 
only  to  secure  the  purchase  price  advanced 
by  plaintiff,  but  also  to  secure  tbe  additional 
advance  to  be  used  for  the  specific  purpose 
of  Meeting  a  bouse  upon  the  lot  and  as  the 
plaintiff,  after  tbe  execntlon  of  the  mort- 
gage and  before  any  Bums  were  advanced 
for  that  purpose,  bad  notice  that  the  agree- 
ment in  that  respect  was  for  tbe  benefit  of 
defendant  he  was  only  entitled  to  enforce 
bis  mortgage  to  the  extent  that  he  had  actu- 
ally made  payments  for  that  purpose  alone. 
And  it  is  claimed  tbe  evidence  does  not  show 
that  be  advanced  all  tbe  moneys  for  that 
purpose  which  the  court  found  to  be  due 
under  the  terms  of  tbe  mortgage.  But  the 
evidence  is  uncontradicted  that  the  full 
amount  of  money  specified  in  the  note  and 
mortgage  was  paid  out  by  plaintiff  for  tbe 
benefit  of  defendant,  tbat  $1,300  of  it  went 
Into  tbe  purchase  price,  and  tlie  rest  into 
the  construction  of  tbe  house  on  the  lot  De- 
fendant does  not  contend  that  there  was  la 
fact  no  evidence  to  show  this.  Her  point  Is 
tbat  the  evidence  upon  the  subject  was  too 
general  to  l)e  accepted  as  satisfactory.  It  I* 
true  tbe  statement  was  a  general  one.  Plain- 
tiff testified  that  he  had  paid  out  tbe  full 
amount  mentioned  In  the  mortgage,  lees  tbe 
$1,300,  all  for  the  construction  of  the  bouse. 
He  did  not  go  into  details — did  not  particu- 
larize as  to  amounts  paid,  to  wliom  paid,  or 
the  character  of  the  work  or  materials  for 
which  payment  was  made.  But  in  connec- 
tion with  his  general  statement,  be  further 
testified  that  he  had  all  the  checks  with  him 
showing  such  payments,  and  they  were  In 
fact  handed  to  defendant  for  examination. 
She  loolicd  over  some  of  them  and  cross-ex- 
amined him  as  to  them,  and  then  practically 
tlie  inquiry  on  the  subject  ended.  If  de- 
fendant questioned  the  general  statement  of 
plaintiff  in  regard  to  such  payments,  she 
could  have  pursued  the  matter  In  detail  and 
had  his  vouchers  at  hand  from  which  to  de- 
termine how  far  bis  general  statement  was 
supported  by  them.  Not  having  done  so, 
she  is  not  In  a  position  to  claim  tbat  suffl- 
clent  proof  of  payment  was  not  made  by  his 
general  statement 

These  are  the  only  points  made  on  this  ap- 
peal of  sufficient  merit  to  require  considera- 
tion. 

The  order  denying  the  motion  of  defendant 
for  a  new  trial  was  properly  made,  and  is 
affirmed.         .  .  , 

We  concur:  SHAW,  X;  ST^OSS,  Xj  AN- 
GBLLOTTI,  J.;  McFARLAND,  X;  HBM* 
SHAW,  X 
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in  cai.  m 

CALIFORNIA  FARM  &  FRUIT  CO..  Umlt- 

.     ed,  et  al.  t.  SCHIAPPA-PIETRA  et  al. 

'  (L.  A.  1,687.) 

(Supreme  Court  of  California.    Aug.  19,  1907.) 

3.  Vendor  and  Pubohassb— Action  to  Re- 
scind Contract— Offeb  to  Restore  Pbop- 

EBTY. 

An  offer  to  restore  the  property  received 
before  suit  by  the  purchasers  to  rescind  for 
fraud  a  conti-act  of  sale  of  lands  Is  unnecessary ; 
plaintiffs,  in  case  their  claim  is  well  founded, 
being  entitled,  on  delivery  to  defendant  of  the 
lands,  to  receive,  not  only  the  monpy  and  obli- 
gations they  gave  therefor,  but  also  the  amounts 
they  had  properly  expended  in  the  management 
of  the  property  according  to  their  contract  with 
defendant,  who  had  received  all  the  income  of 
the  property,  and  the  facts  t>eing  complicated 
and  a  judicial  accounting  necessary,  and  de- 
fendant being  unable  to  restore  some  of  the  ob- 
ligations received  by  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  4S,  Vendor  and  Purchaser,  }  '■iOO-] 

2.  Same— Notice  op  Rescission. 

E\'en  if  notice  of  rescission  is  a  condition, 
precedent  to  an  action  to  resoind  a  contract  of 
sale,  a  prior  action  in  the  federal  court,  dis- 
missed on  defendant's  plea  to  the  juriadictlon, 
is  sufficient  notice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  48,  Vendor  and  Purchaser,  M  216,  217.] 

8.  Same— Delay  in  Comme!«cino  Action. 

A  delay  of  three  months  after  knowledge  of 
the  facts  before  bringing  an  action  to  rescind, 
for  fraud,  a  contract  of  purchase,  does  not  con- 
stitute undue  delay ;  i)Iainti(Ts  in  that  time  hav- 
ing commenced  a  suit  for  the  same  purpose  in 
the  federal  court,  which  was  dismissed  on  de- 
fendant's plea   to  the  jurisdiction. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  48,  Vendor  and  Purchaser,  §  213.] 

4.  Pxbadi NO— Complaint  and  Supplemental 
Complaint. 

Though  a  cnmplnint  and  supplemental  com- 
plaint are  incorporated  in  one  document,  styled 
an  "nmendod  and  supplumentiil  complaint,"  the 
Bupplcmental  complaint  being  distinguitilied  on- 
ly bj;  being  contniiiod  in  s.paratoly,  but  con- 
secutively, numl)er(>d  imracraiihs,  they  are  to  be 
considered  as  separate  plea<lin!!:s. 

[Ed.  Note.— For  erases  in  point,  see  Cent.  Dig. 
vol.  39,  I'leading,  §S  03tMi40.J 

6.  Same— Elimination   of   Parties— Demub- 

SEB. 

Where  persons  were  properly  made  defend- 
ants as  the  facts  exisled  when  an  action  was 
commenced,  the  complaint  is  not  demurrable  as 
not  stating  a  cause  of  action  againiit  them,  or 
on  the  ground  of  their  improper  joinder,  on  the 
appearance  in  a  supplemental  complaint  of 
other  matters  occurring  after  commencement  of 
tb«  action. 

6.  Parties— MiBJoiN  DEB  — Mode  or  Objeo- 

IIOX. 

Where  the  presence  of  certain  defendants 
becomes  unnecessary  because  of  facts  occurring 
after  commencement  of  the  action,  the  proper 
practice  to  eliminate  them  is  by  motion  to  dis- 
miss the  action  as  to  them. 

7.  Same— Misjoinder   of  Defe.ndants— Per- 
sons Wno  Mat  Object. 

The  presence  In  an  action  of  a  defendant 
entitled  to  have  the  action  dismissed  as  to  him 
la  not  ground  of  objection  by  other  defendants, 
protected  from  additional  costs  because  thereof. 

(Ed.  Note. — For  cases  in  i>oint,  see  Cent  Dig. 
▼ol.  87,  Parties,  |  140.] 

8.  Cancellation  or  Instruments — Parties. 

Where  plaintiffs  bought  land  and  gave  a 
deed  of  trust  to  secure  the  unpaid  purchase 
money,  the   trustees  are  proper  parties  to  an 
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action  to  rescind  the  contract  of  purchase  for 
fraud,  with  complici^  in  which  they  are  charg- 
ed, though  they  nave  divested  themselves  of  title 
to  and  possession  of  the  property  by  sale  under 
the  power  in  the  deed  of  trust. 

9.  Parties— Mis-ToiNDEB  of  Plaintiffs. 

It  is  not  a  fatal  misjoinder  to  make  plain- 
tiff, in  an  action  to  rescind  a  contract  of  pur- 
chase of  land,  with  the  corporation  which  bought 
the  land,  one  who  owns  stock  of  the  corporation 
and  bonds  thereof,  which  are  a  lien  on  the  prop* 
erty,  and  who  might  have  been  made  a  defend- 
ant; it  being  a  part  of  the  relief  asked  that 
the  stock  and  bonds  of  the  corporation  be  pro- 
duced and  canceled,  or  transferred  to  the  Tenr 
dor. 

10.  Pleading— Stbikino   Out   Allegations 
OF  Complaint. 

Matters  material  to  the  accounting  to  which 
plafntiff,  under  the  facts  alleged  in  the  com- 
plaint, is  entitled,  and  proper,  though  not  aec- 
essary,  subjects  of  averment  to  lay  the  founda- 
tion for  that  part  of  the  relief,  should  not  be 
stricken  from  the  complaint. 

11.  Costs— Taking  of  Depositions. 

Under  Code  Civ.  Proc.  ii  2021,  2031,  an- 
thorizing  either  party  to  have  a  deposition 
taken  any  time  after  service  of  the  summons,  it 
is  not  ground  of  objection  to  the  taxing  of  costs 
for  a  deposition  that  defendant  had  it  taken 
before  answer,  and  while  a  demurrer  that  the 
complaint  did  not  state  a  cause  of  action  vas 
pending. 

In  Bank.  Appeal  from  Superior  Conrt, 
Ventura  County;  Felix  W.  Ewing,  Judge. 

Action  by  the  California  Farm  &  Fruit 
Company,  Limited,  and  another,  against  Leo- 
poido  Schlappa-Pietra  and  others.  From  an 
adverse  judgment,  plaintiffs  appeal.  Revers- 
ed and  remanded  for  further  proceedings. 

John  S.  Chapman  and  J.  H.  Shankland,  for 
appellants.  Lynn  Helm,  Barnes  &  Selby,  and 
Edward  M.  Selby,  for  respondents. 

P13R  CURIAM.  In  this  action  demurrers 
Intorposeil  by  defendants  to  plaintiffs'  amend- 
ed complaint  were  sustained,  ivlth  leave  to 
plaintiffs  to  amend.  Plnintiflfs  foiled  to 
amend,  and  Judgment  was  thereupon  given 
for  defendants.  Plaintiffs  appeal  from  such 
Judgment. 

The  amended  oomplnint,  as  we  read  It, 
states  substantially  the  following  facts :  De- 
fondant  Scblappa-PIetra  (hereafter  referred 
to  as  Pletra)  was  the  owner  of  a  tract  of 
land  In  Ventura  county,  consisting  of  6,962.31 
acres,  part  of  the  Rancho  Santn  Clara  del 
Norte,  and  5,375  shares  of  the  capital  stock 
of  the  Santa  Clara  Water  &  Irrigating  Com- 
pany. On  March  20,  1902,  through  the  medi- 
um of  defendant  Temple,  he  sold  all  of  said 
property  to  plaintiff  corporation;  the  terms 
agreed  on  being  as  follows :  The  total  pup- 
chase  price  was  $1,113,880,  of  which  $125,000 
was  to  be  paid  In  cash,  $925,000  was  to  be 
evidenced  by  promissory  notes  payable  at 
various  times  between  tbat  date  and  Janu- 
ary 1,  1912,  and  $63,880  was  to  be  evidenced 
by  a  promissory  note,  which  was  to  be  re- 
placed, and  which  was  in  fact  replaced,  on 
July  5,  1902,  by  64  Interest-bearing  bonds  of 
the  corporation,  63  for  $1,000  each  and  1  for 
$880,  Issued  to  Pletra.  The  transaction  was 
had  as  of  the  date  of  January  2,  1802.  Pie- 
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tra  execated  to  Temple  a  conyeyance  of  the 
property,  and  an  assignment  of  all  the  leases 
and  rents  reserved  thereon;  such  leases  cov- 
ering all  but  about  800  acres  of  the  land. 
Temple  executed  and  delivered  to  Pietra  the 
promissory  notes.  As  security  for  the  pay- 
ment of  the  indebtedness  he  executed  to  de- 
fendants Power  and  Foster  deeds  of  trust, 
covering  all  of  said  property  and  conferring 
power  on  them  to  collect  all  rents  and  apply 
tbem  to  the  indebtedness.  He  caused  the 
shares  of  stock  of  the  water  company  to  be 
transferred  on  the  boolcs  of  the  company 
to  said  trustees  as  security.  He  further 
agreed  to  cultivate  the  portion  not  covered 
by  leases,  and  executed  to  Pietra  a  crop  mort- 
gage covering  the  crops  to  be  raised.  He 
then  transferred  all  the  property,  subject  to 
the  Incumbrances  thus  created,  to  the  cor- 
poration. It  was  stipulated  in  the  trust  deeds 
that  a  sale  of  the  property  by  the  trustees 
tinder  the  terms  of  the  deed  should  be  a  full 
satisfaction  of  the  Indebtedness  other  than 
that  evidenced  by  the  bonds;  no  personal  lia- 
bility thereon  surviving.  The  corporation 
was  thereupon  placed  In  possession  of  the 
property,  and,  so  far  as  appears,  continued 
in  such  possession  until  March  2,  1904,  a  few 
weeks  subsequent  to  the  commencement  of 
this  action,  when  Pietra,  under  a  deed  exe- 
cuted in  pursuance  of  a  sale  made  by  the 
trustees,  entered  into  possession  of  all  there- 
of. During  the  whole  period  of  the  posses- 
sion by  the  corporation,  all  of  the  proceeds. 
Income,  revenue,  and  every  other  receipt  of 
money  or  property  accruing  from  the  posses- 
sion and  farming  operations  of  the  land, 
amounting  to  $109,928.73,  were  delivered  to 
and  received  by  Pietra.  The  transaction 
thus  had  was  induced,  so  far  as  plaintifts 
were  concerned,  by  the  solicitations  and  rep- 
resentations of  Temple  He  bad  gone  from 
California  to  Manchester,  England,  where 
plalntitt  Scott  resided,  holding  a  purported 
option  for  the  purchase  of  the  property  at  a 
specified  sum,  and  in  the  guise  of  one  seek- 
ing financial  help  In  a  matter  in  which  he 
himself  desired  to  participate  as  an  investor 
had  there  sought  to  Interest  Scott,  He  made 
certain  representations  in  regard  to  the  value 
«f  the  property  and  its  income  capacity,  and 
the  adaptation  of  portions  thereof  for  town 
site  purposes,  which  need  not  be  recited 
here,  as  it  clearly  appears  from  the  complaint 
that  Scott,  through  agents  of  his  own,  ex- 
amined the  property  and  the  merits  of  the 
proposed  enterprise,  and,  further,  that  be  was 
satisfied,  as  a  result  of  those  investigations, 
that  the  property  was  not  worth  exceeding 
$900,000.  Temple  did,  however,  represent 
himself  as  a  man  of  means,  desirous  of  join- 
ing in  this  purchase,  and  able  to  respond  to 
any  call  made  upon  him  for  funds  In  the  mat- 
ter. He  persuaded  Scott  to  join  him,  and 
tbey  caused  the  plaintiff  corporati<«  to  be 
orgai^ed  under  the  laws  of  the  kingdom  of 
Great  Britain  for  the  purpose  of  carrying  out 
tbeir  plans  and  purposes,  in  the  event  that 


the  purchase  should  be  made.  It  was  agreed 
that  they  would  at  all  times  subscribe  for  an 
equal  number  of  shares  in  the  corporation. 
It  was  further  agreed,  as  an  inducement  to 
the  purchase,  that  Temple  would  personally 
pay,  from  his  stiare  of  the  profits  or  otheis 
wise,  the  excess  over  $1,000,000  paid  to  Pie- 
tra, with  Interest  thereon.  Temple  agreed 
to  subscribe  and  pay  for  15,000  shares  of 
£1  each,  and  it  was  further  agreed  be- 
tween Scott  and  Temple  that  they  would 
provide  such  further  sums  as  might  be  neces- 
sary fom  time  to  time. 

It  was  the  understanding  of  plalntifTs,  in> 
dnced  by  the  representations  of  defendants^ 
that  Temple  paid  to  Pietra  $75,000  of  the 
$125,000  cash  payment  for  the  property,  Scott 
advancing  the  remaining  $50,000,  and  sto<^ 
of  the  corporation  for  that  amount  was  sub- 
sequently issued  liim  upon  that  theory.  As 
a  matter  of  fact.  Temple  was  at  all  times 
acting  as  agent  of  Pietra  for  the  sale  of  tills 
prop«-ty.  The  purported  option  was  givoi 
him  by  Pietra  solely  for  the  purpose  of  en- 
abling him  to  appear  in  the  capacity  In 
which  he  represented  himself.  He  had  not 
the  financial  ability  to  pay  any  of  the  amounts 
that  he  agreed  to  pay,  or  to  keep  his  part 
of  the  agreement  with  Scott  and  the  corpora- 
tion. His  $75,000  portion  of  the  $125,000  cash 
paymmt  was  not  required  by  Pietra  to  be 
paid  at  all,  and  such  payment  was  never  in- 
tended to  be  required;  the  representations  in 
regard  thereto  being  made  solely  for  the  pux^ 
pose  of  inducing  the  payment  by  Scott  of  the 
$50,000  portion  and  the  entering  by  him  and 
the  corporation  Into  the  transaction.  Scott 
personally  advanced  the  $50,000  so  paid,  and 
subsequently  received  from  the  corporation 
stock  thereof  for  that  amount.  The  promis- 
sory note  for  $63,880,  to  be  replaced  and 
which  was  replaced  by  the  bonds  of  the  cor- 
poration, was  executed  not  as  a  part  of  the 
purchase  price,  but  solely  for  the  purpose  of 
requiring  the  plaintiffs  to  pay  this  amount 
to  Temple  for  his  services  rendered  to  Pietra 
in  the  matter  of  such  sale ;  it  being  the  in- 
tent of  Pietra  and  Temple  that  said  bonds 
should  subsequently  be  transferred  to  Temple. 
The  actual  purchase  price  to  be  received  by 
Pietra  was  thus  only  $976,000.  Temple  never 
paid  to  the  corporation  any  portion  of  the 
money  he  had  agreed  to  pay.  Upon  the 
claim  made  by  bim  that  he  had  paid  for  the 
corporation  the  $75,000  at  the  time  of  the 
transaction,  and  various  other  sums,  aggre- 
gating $19,213,  19.213  shares  were  issued  him 
by  the  corporation,  5.000  of  which  he  subse- 
quently sold  to  Scott  Temple  subsequently 
became  indebted  to  defendant  Newhall,  and 
transferred  to  him  as  security  his  remaining 
14.213  shares,  and  also  20  of  the  $1,000  bonds 
issued  by  the  corporation  to  Pietra,  and 
which  had  been  transferred  to  Temple.  Pie- 
tra still  holds  33  of  said  $1,000  bonds,  Scott 
S.  and  Temple  L  As  to  the  whereabouts  of 
the  remaining  6  bonds,  plaintiffs  have  no 
knowledge.    Scott  holds  aU  the  stock  of  said 
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corporation,  except  the  14,213  shares  now  held 
by  Newhall  as  security  for  Temple's  indebt- 
edness, and  some  150  shares  which  are  sut>- 
ject  to  his  control.  Plaintiffs  never  discov- 
ered that  any  of  Temple's  representations,  all 
of  which  are  alleged  to  have  been  the  result 
of  a  conspiracy  between  Pietra  and  the  other 
defendants,  except  Newliall,  were  false,  until 
in  November.  1903.  On  December  26,  1903, 
they  commenced  an  action  against  the  de- 
fendants here  in  the  United  States  Circuit 
Court  in  and  for  the  Southern  District  of 
California  for  a  rescission  of  the  transaction 
and  an  accounting,  and  in  their  bill  asked 
"that  said  trustees  be  directed  to  reconvey  the 
said  property  to  the  said  Schlappa-Pietra, 
and  did  offer  to  surrender  up  the  same,  and 
everything  obtained  by,  through,  or  under  the 
said  transaction,  and  offered  to  surrender 
up  to  be  canceled  all  the  stock  ••  *  up- 
on such  terms  and  conditions  as  to  the  said 
court  might  seem  Just"  This  suit  was  so 
brought  under  the  belief  that  all  the  defend- 
ants were  citizens  of  the  state  of  California; 
but,  it  subsequently  appearing  upou  a  plea 
made  by  the  defendants  therein  that  Pietra 
was  a  subject  of  the  kingdom  of  Italy,  the 
court  dismissed  the  suit  ui)on  the  ground  of 
want  of  Jurisdiction. 

In  February,  1904,  this  action  was  com- 
menced by  plaintiffs  in  the  superior  court  of 
Ventura  county,  against  Pietra,  Temple, 
George  C.  Power,  and  Eugene  P.  Foster, 
trustees  under  said  deed  of  trust,  and  W.  S. 
Newhall.  In  the  supplemental  and  amend- 
ed complaint  filed  April  15,  1904,  Is  contain- 
ed the  allegation  of  the  sale  by  the  trustees 
under  the  trust  deed  on  March  2,  1904,  and 
the  delivery  of  the  property  thereunder  to 
Pietra.  Except  for  the  allegation  as  to  the 
offer  made  in  the  bill  filed  in  the  United 
States  Circuit  Court,  this  Is  the  only  allegation 
as  to  any  restoration  of  the  property  or  offer 
to  restore  or  notice  of  rescission.  The  action 
is  primarily  for  a  rescission  of  the  transac- 
tion on  account  of  the  fraudulent  representa- 
tions, and  the  restoration  of  the  parties,  so 
far  as  possible,  to  the  position  they  occupied 
at  the  time  of  entering  into  the  same.  To 
this  end  the  setting  aside  of  the  deed  of  the 
property,  the  cancellation  of  the  notes  and 
bonds  given  upon  the  purchase,  and  an  ac- 
counting to  determine  the  amounts  due  plain- 
tiffs are  asked.  As  to  the  defendant  New- 
hall, it  was  alleged  that  he  took  the  stock 
and  bonds  from  Temple  with  notice  of  the 
frauds,  and  it  is  asked  that.  If  It  be  found 
that  be  took  In  good  faith,  the  amount  due 
thereon  be  decreed  a  lien  on  the  property  of 
Pietra,  conveyed  by  the  trust  deed.  Sub- 
ject to  this  claim  of  Newhall,  It  Is  also 
sought  to  have  the  stock  of  the  corporation 
issued  to  Temple  canceled.  The  demurrers 
Interposed  were  based  on  various  grounds, 
among  which  was  the  general  ground  that 
the  complaint  did  not  state  facts  sufiicieut 
to  constitute  a  cause  of  action.  Under  this, 
the  principal   question   discussed   is   as   to 


whether  the  complaint  failed  to  state  a  cause 
of  action  for  failure  to  allege  a  rescission, 
and  restoration  or  offer  to  restore  what  plain- 
tiffs bad  received  under  the  contract,  before 
bringing  this  suit. 

Section  1C91  of  the  Civil  Code  states  the 
general  rule  applicable  to  one  desiring  to 
rescind.  He  must  rescind  promptly  upou  dis- 
covering the  facts  which  entitle  him  to  re- 
scind, and  he  must  restore  to  the  other  party 
everything  of  value  which  he  has  received 
from  him  under  the  contract,  or  must  offer 
to  restore  the  same,  upon  condition  that  such 
party  shall  do  likewise,  unless  the  latter  is 
unable  or  positively  refuses  to  do  so.  It  will 
be  assumed.  In  accord  with  the  views  express- 
ed by  this  court  in  several  cases,  that  one 
invoking  the  aid  of  equity  to  obtain  a  decree 
of  rescission  must  comply  with  this  rule  as  a 
condition  precedent  to  action,  except  In  ex- 
ceptional cases,  where,  by  reason  of  the  cir- 
cumstances, restoration  or  offer  to  restore  is 
not  essential,  and  that,  in  this  regard,  there 
Is  no  distinction  between  an  action  on  the 
equitable  side  of  the  court  to  obtain  a  decree 
of  rescission  and  an  action  maintained  on  the 
theory  that  a  rescission  has  been  fully  ac- 
complished by  the  acts  of  the  party.  Kelley 
V.  Owens,  120  Cal.  502,  47  Pac.  369,  52  Pac. 
797;  Westerfeld  v.  N.  Y.  Life  Ins.  Co.,  129 
Cal.  68,  84,  58  Pac.  92,  61  Pac.  667;  Toby  v. 
Oregon  Pac.  R.  R.  Co.,  98  Cal.  490,  499,  33 
Pac.  550.  These  rules  are  based  on  the 
equitable  doctrine  that  he  who  seeks  equity 
must  do  equity,  and  are  applicable  in  every 
case  where  compliance  therewith  can  be  had 
without  injury  to  the  rights  of  the  rescinding 
party,  and  is  essential  to  the  protection  of 
the  other  party.  There  are,  however,  ex- 
ceptions to  the  rule  as  to  restoration,  also 
founded  on  equitable  considerations.  In  Kel- 
ley V.  Owens,  supra,  this  court  recognized  the 
existence  of  such  exceptions  in  tlie  follow- 
ing language:  "There  are  exceptional  cases 
where  restoration  or  an  offer  to  restore  be- 
fore suit  brought  is  not  necessary — as,  for 
instance,  where  the  thing  received  by  the 
plaintiff  is  of  no  value  whatever  to  either  of 
the  parties,  or  where  the  plaintiff  has  merely 
received  the  Individual  promissory  note  of 
the  defendant,  or  where  the  contract  is  abso- 
lutely void,  or  where  it  clearly  appears  that 
the  defendant  could  not  possibly  have  been 
injuriously  affected  by  a  failure  to  restore,  or 
where,  without  any  fault  of  plaintiff,  there 
have  been  peculiar  complications  which  make 
It  impossible  for  plaintiff  to  offer  full  res- 
toration, although  the  circumstances  are  such 
that  a  court  of  chancery  may  by  a  final  decree 
fully  adjust  the  equities  between  the  parties 
— and  it  will  be  found  that  such  instances,  or 
others  similar  to  them  in  principle,  are  tliose 
to  which  the  authorities  cited  by  appellants 
generally  relate."  Some  of  the  caifes  thus 
instanced  are  excepted  by  the  terms  of  the 
statute,  as  in  the  case  where  the  thing  re- 
ceived by  the  plaintiff  is  of  no  value  whateveI^ 
to  either  party,  but  others  are  not     It  is 
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settled  by  our  decisions  that  one  attempting 
to  rescind  a  transaction  on  the  ground  of 
fraud  is  not  required  to  restore  that  which, 
in  any  event,  he  would  be  entitled  to  retain. 
See  Matteson  t.  Wagoner,  147  Cal.  739,  743, 
82  Pac.  436,  and  cases  there  cited.  This  is 
upon  the  theory  that  the  defendant  could  not 
possibly  have  been  injuriously  affected  by  the 
failure  to  restore,  and  the  plaintiff  might  be; 
for  he  might  not  be  able  to  again  collect  the 
amount  from  the  defendant,  if  it  should  be 
so  restored  to  the  defendant  One  of  the  ex- 
ceptions recognized  in  Kelley  t.  Owens,  supra, 
is  where,  without  any  fault  of  plaintiff,  there 
have  been  peculiar  complications  which  make 
it  impossible  for  plaintiff  to  offer  full  restora- 
tion, although  the  circumstances  are  such 
that  a  court  of  chancery  may  by  a  final  de- 
cree fully  adjust  the  equities  between  the 
parties.  See,  also,  Thackrah  v.  Haas,  lid  U. 
S.  499,  7  Sup.  Ct  311,  30  L.  Ed.  486;  Wills  Y. 
Porter,  132  Cal.  516, 521, 64  Pac.  896.  Another 
exception  recognized  by  this  court  is  that  of 
the  case  where  the  taking  of  an  account  is 
necessary  for  the  ascertainment  of  the  sum  to 
be  repaid,  or  the  sum  is  to  be  liquidated  by  an 
adjudication  based  on  evidence  of  facts  in- 
dependent of  the  terms  of  the  contract  itself. 

In  such  a  case,  as  the  plaintiff  cannot  de- 
termine in  advance  of  the  suit  the  amount 
by  him  to  be  repaid,  an  offer  to  refund  such 
sum  as  shall  be  decreed  is  a  sufficient  offer 
to  do  equity.  Sutter  St.  R.  R.  Co.  v.  Baum, 
66  Cal.  44,  4  Pac.  916.  The  authorities  fully 
sustain  the  proposition  that  an  offer  to  re- 
store before  action  is  not  essential  where  the 
rights  of  the  other  party  can  be  fully  pro- 
tected by  the  decree,  and  such  restoration 
cannot  be  made  without  injuriously  affecting 
the  rights  of  the  party  seeking  rescission,  or 
the  relative  rights  of  the  parties  in  the  event 
of  a  rescission  cannot  be  determined  without 
an  accounting.  The  statute  itself  dispenses 
with  the  necessity  of  such  an  offer,  where  the 
other  party  is  himself  unable  to  restore  what 
he  has  received.  In  such  event  an  offer  on 
the  part  of  the  rescinding  party  would  be  a 
vain  thing,  and  the  respective  rights  of  the 
parties  can  be  fully  guarded  by  the  decree. 

We  think  It  is  manifest  that  this  case  falls 
within  the  exceptions  to  the  rule  as  to  restor- 
ation or  offer  to  restore.  If  their  claims  m 
regard  to  the  contract  were  well  founded, 
plaintiffs  were  entitled,  upon  delivery  to  Pie- 
tra  of  the  property  transferred  to  them,  to  re- 
ceive, not  only  the  money  and  obligations  they 
had  given  therefor,  namely,  the  $50,000  and 
the  64  bonds  of  the  corporation,  but  also  such 
amounts  as  they  had  properly  expended  in 
the  management  of  the  property  in  accord- 
ance with  their  contract  with  Pietra,  who 
had  himself  received  all  the  proceeds.  They 
were  entitled  to  be  reimbursed  for  all 
amounts  they  had  properly  expended  under 
their  contract  with  Pietra,  and  thus  put  in 
the  position  they  occupied  at  the  time  of 
entering  Into  the  same.  An  accounting  was 
undoubtedly  essential  to  the  determination 


of  the  amount  to  which  they  were  so  entitled, 
for  no  one  could  undertake  to  determine  that 
amount  in  the  absence  of  such  an  account- 
ing.  A  restoration  of  the  property  received 
by  them,  viz.,  the  possession  of  the  property 
and  the  title  thereto,  subject  to  the  trust 
deeds  and  other  incumbrances,  upon  the  res- 
toration of  the  property  received  by  Pietra 
from  them,  namely,  the  $aO,000  and  the  64 
bonds,  would  not  have  reimbursed  them  as 
to  any  portion  of  the  amount  so  expended. 
We  think,  too,  that  they  were  entitled  to  look 
to  this  property  for  such  reimbursement,  and 
for  protection  against  such  outstanding  bonds 
as  could  not  be  recovered,  and,  consequently, 
entitled  to  retain  possession  of  it  for  that 
purpose  until  the  amount  due  them  could 
be  determined  and  their  rights  protected  In 
a  proceeding  in  which  the  rights  of  Pietra 
also  couid  be  fully  guarded.  In  addition  to 
this,  we  think  it  sufficiently  appears  from  the 
allegations  of  the  complaint  that  Pietra  him- 
self was,  at  the  time  of  the  commencement  of 
this  action,  unable  to  restore  certain  of  the 
property  received  by  him  from  the  plaintiffs, 
namely,  certain  of  the  bonds  of  the  corpora- 
tion which  had  been  transferred  to  other 
parties.  As  is  said  by  plaintiffs'  counsel,  the 
facts  of  this  transaction  are  exceedingly  com- 
plicated, and  it  is  very  clear  that  the  terms 
upon  which  a  rescission  should  be  had,  and 
the  property  received  restored,  can  only  t>e 
determined  upon  a  Judicial  Investigation,  in 
which  the  rights  of  ail  the  parties  can  be  ful- 
ly guarded.  We  are  therefore  of  the  opinion 
that  the  circumstances  shown  by  the  com- 
plaint fully  Justify  the  failure  of  plaintiffs  to 
offer  to  restore  possession  of  the  property  be- 
fore the  commencement  of  the  action,  and 
bring  the  case  within  those  classes  of  cases 
In  which  no  such  offer  ts  necessary  as  a  con- 
dition precedent  to  action. 

Under  the  facts  of  this  case.  It  Is  clear 
that  there  was  no  undue  delay  on  the  part 
of  plaintiffs  in  moving  for  rescission.  Their 
delay  of  some  three  months  in  commencins 
this  action  was  fully  excused  by  the  allega- 
tion showing  the  commencement  of  a  similar 
suit  In  the  United  States  Circuit  Court  under 
the  misapprehension  that  Pietra  was  a  citi- 
zen of  California,  and  the  dismissal  of  the 
snme  by  the  court  upon  the  plea  made  by  him 
that  he  was  a  subject  of  the  kingdom  of  Italy. 
If  we  concede  that  notice  of  rescission  was  a 
condition  precedent  to  action,  we  are  of  the 
opinion  that  such  action  in  the  Circuit  Court 
was  a  sufflclcut  notice  to  satisfy  all  require- 
ments as  to  this  action. 

As  we  read  the  brief  of  counsel  for  the  de- 
fendants, it  is  not  contended  that  the  com- 
plaint falls  to  state  a  cause  of  action  against 
any  defendant,  other  than  as  to  the  matters 
hereinbefore  discussed,  except  as  to  defend- 
ants Power  and  Foster  as  trustees  under  the 
trust  deed.  It  is  claimed  that,  as  the  sup- 
plemental and  amended  complaint  shows  that, 
after  the  commencement  of  the  action,  they 
sold  the  property  to  Pietra  under  the  terma 
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of  tbe  trust  deed,  and,  so  far  as  appears,  in 
full  accord  therewltb,  and  dellrered  posses- 
slou  thereof  to  him,  and  no  longer  make  any 
claim  thereunder,  sncb  complaint  falls  to  state 
a  cause  oi  action  against  them.  Herein  coun- 
sel fail  to  note  tbe  distinction  between  a  com- 
plaint and  a  supplemental  complaint.  Al- 
though In  this  instance  thoy  are  both  Incorpo- 
rated into  one  document,  styled  an  "amended 
and  snppleuieutal  complaint,"  and  the  supple- 
mental complaint  is  distinguished  only  by  be- 
ing contained  in  separately,  but  consecutlrely, 
uuuibered  paragraphs,  they  are,  nevertheless, 
to  be  considered  as  separate  pleadings.  Tbe 
complaint,  whether  original  or  amended,  can 
properly  speak  only  of  things  which  occurred 
either  before  or  concurrently  with  tbe  com- 
mencement of  the  action.  The  office  of  a  sup- 
plemental complaint  is  to  bring  to  the  notice 
of  the  court  and  the  opposite  party  things 
which  occurred  after  tbe  commencement  of 
tbe  action,  aud  which  do  or  may  affect  the 
rights  asserted  and  the  relief  asked  In  the 
action  as  originally  instituted.  If,  upon  the 
conditions  existing  when  tbe  action  was  be- 
gun. Power  and  Foster  were  proper  parties 
to  tbe  action,  they  do  not  become  Improper 
parties,  in  the  sens«  tliat  they  were  Improp- 
erly joined,  by  reason  of  the  fact  that  after 
tbe  action  was  begun  they  parted  with  their 
interest  in  tbe  subject-matter  and  thereby 
terminated  their  tlabiilty.  Tbe  propriety  or 
necessity  of  Joining  them  was  a  matter  which 
the  plaintiffs  were  obliged  to  determine  when 
tbe  action  was  begun.  Having  been  properly 
joined  as  parties,  as  matters  then  stood,  they 
are  proper  parties  to  the  action  thereafter, 
until  something  occurs  which  dispenses  with 
their  further  presence,  in  which  case  tbe 
proper  course  Is  to  dismiss  tbe  action  as  to 
them,  and  iot  to  sustain  a  demurrer  to  the 
complaint  t>ecause  of  tbe  supposed  improper 
joinder.  In  such  a  case  the  sufficiency  of 
a  complaint,  with  respect  to  the  question  of 
the  proper  Joinder  of  all  the  parties  original- 
ly included,  is  to  be  determined  by  reference 
to  tbe  facts  existing  and  disclosed  by  tbe  com- 
plaint at  tbe  begiuuiug  of  the  action.  At  tbe 
time  this  action  was  begun  Power  and  Foster 
still  held  tbe  title  to  the  property  involved 
In  the  action,  and  they  were  properly  joined. 
While  tbe  sustaining  of  a  demurrer  on  this 
ground  is  ot'teu  a  convenient  way  of  exclud- 
ing a  party  from  further  participation  in  the 
case,  practically  equivalent  to  a  dismissal, 
and  therefore  to  be  deemed  harmless  error,  It 
is  not  the  technically  correct  method  of  deal- 
ing with  the  proposition  that  such  party  la 
no  longer  Interested  In  the  outcome  of  tbe 
action,  nor  liable  to  Judgment  therein.  Such 
joinder  is  not  a  matter  of  which  the  other 
parties  can  complain,  unless  it  causes  addi- 
tional cost  to  them.  15  Ency.  PI.  &  Pr.  p.  688. 
We  can  perceive  no  barm  that  can  result  from 
their  retention  as  parties,  especially  in  view 
of  the  power  of  tbe  court  to  adjust  the  costs 
BO  tliat,  if  their  presence  proves  to  be  un- 


necessniy,  the  costs  of  bringing  them  in  and 
keeping  them  In  shall  fail  on  tbe  plaintlfTs. 

We  think,  however,  they  are  proper  par- 
ties to  the  action,  although  they  have  divested 
themselves  of  title  to  and  possession  of  tbe 
property.  They  are  charged  with  complicity 
in  tbe  frauds  perpetrated  and  in  the  con- 
spiracy by  which  it  was  carried  out  It  Is 
possible  that,  upon  tbe  accounting,  the  pres- 
ence of  tbe  trustees  In  court,  or  the  continued 
jurisdiction  of  the  court  over  them,  may  be 
necessary  to  fully  accomplish  the  relief  neces- 
sary to  protect  the  plaintiffs,  or  to  enforce 
their  rights.  Their  expenditures  as  trustees 
will  neces.<!arlly  come  under  review,  and  cer- 
tain claims  made  by  them  as  trustees  or 
otherwise  must  needs  be  settled  and  pro- 
vided for.  If  found  Just,  and  they  are  proper 
parties  to  any  Investigation  of  tbose  8ut>- 
jects. 

Tbe  Joinder  of  Scott  as  a  plaintiff  was  not, 
under  the  rules  prevailing  In  courts  of  equity, 
a  fatal  misjoinder.  It  is  true  that  the  cor^ 
poration  plaintiff  is  the  only  party  shown  to 
be  entitled  to  affirmative  relief,  and  that  It 
is  the  party  In  whom  the  cause  of  action  is 
vested;  but  It  appears  that  the  plaintiff  Scott 
holds  bonds  of  the  plaintiff  corporation  of 
the  face  value  of  $5,000,  which  were  a  Hen 
upon  the  property,  and  $30,000  of  Its  stock, 
and  that  In  order  to  effect  a  complete  rescis- 
sion it  may  become  necessary  or  desirable  to 
have  this  stock  and  all  these  bonds  produced 
and  canceled,  or  transferred  to  the  defendant 
Pletra,  and  this  Is  a  part  of  the  relief  asked. 
Scott  offers  to  deliver  them  up  for  that  pur- 
pose, or  for  any  disposition  of  them  which  the 
court  may  deem  proper.  He  would  be  a  prop- 
er party  defendant.  In  order  to  answer  as 
to  any  title  he  may  have  to  them,  or  to  op- 
pose or  advocate  any  proposed  disposition  of 
tbem ;  and.  If  some  disposition  of  them  Is  es- 
sential to  complete  relief,  he  would  be  a 
necessary  party.  He,  of  course,  took  thera 
with  knowledge  of  tbe  facts,  except  the  al- 
leged fraud  of  the  defendants.  If  he  desires 
now  to  make  common  cause  with  tbe  plaintiff 
corporation,  which  is  for  many  purposes  his 
agent,  and  in  which  be  holds  the  majority  of 
stock,  and  makes  profert  of  tbe  stock  and 
bonds  for  tbe  purposes  of  tbe  suit,  it  is  im- 
material to  tbe  other  defendants  whether  he 
is  plaintiff  or  defendant  A  court  of  equity 
can  mold  its  decree  to  suit  the  exigencies  of 
the  case,  and  may  determine  the  ultimate 
rights  of  tbe  parties  on  either  side  as  be- 
tween themselves  or  the  opposing  party  and 
render  a  decree  accordingly.  15  Ency.  of 
PI.  &  Pr.  672,  073.  Inaamueii  as  the  effect  of 
Joining  him  as  plaintiff  was  to  avoid  tbe  cost 
of  service  of  process  npon  lUm,  if  be  was  a 
necessary  or  proper  party,  it  was  to  that  ex- 
tent beneficial  to  the  defendants.  If  the  plain- 
tiffs should  prevail  and  recover  their  costs. 
It  is  unnecessary  to  consider  further  tbe 
question  of  the  misjoinder  of  parties.  Tbe 
distinct  relief  asked  as  to  some  of  the  de- 
fendants Is  incidental  to  tbe  mala  case,  and 
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Decessarj  to  effect  a  complete  settlement  of 
the  matters  Involved  In  the  transaction  sought 
to  be  rescinded.  All  of  the  defendants  were 
properly  Joined.  There  is  really  but  one 
cause  of  action  stated,  and  hence  there  la  no 
misjoinder  of  causes   of  action. 

A  motion  to  strike  out  certain  parts  of  tho 
complaint  was  sustained.  It  is  alleged  in 
the  complaint  that  certain  sums  were  paid 
by  the  plaintiff  on  account  of  the  transaction. 
Including  interest  to  the  defendant  Pietra, 
ezi>enses  of  operating  the  ranch,  and  expen- 
ses of  agents  transacting  the  business,  and 
that  certain  claims  are  outstanding  against 
the  said  plaintiff  for  similar  expenses  and 
other  expenses  incurred  in  the  enterprise, 
some  of  which  are  In  dispute,  and  that  all 
these  moneys  were  paid  out  and  these  liabili- 
ties incurred  In  good  faith,  while  the  plain- 
tiffs believed  the  false  representations  com- 
plained of  to  be  true,  and  before  discovery 
of  the  falsity  thereof.  These  matters  are  all 
material  to  the  accounting,  to  which  the 
plaintiff  corporation,  under  the  facta  alleged. 
Is  entitled,  and  were  proper,  tbon!;h  not  ab- 
solutely necessary,  subjects  of  avennent  to 
lay  the  foundation  tor  that  part  of  the  relief. 
The  court  erred  in  striking  out  these  allega- 
tions. It  also  erred  In  striking  out  the  al- 
legations of  paragraph  42%  of  the  complaint; 
containing  a  statement  of  some  of  the  facts 
constituting  diligence  on  the  part  of  the 
plaintiff  In  promptly  prosecuting  the  action. 

The  plaintiff  moved  to  strike  out  of  the 
cost  bill  of  the  defendants  an  Item  of  $103.10 
for  costs  incurred  in  the  taking  of  the  depo- 
sition of  a  witness,  H.  G.  Ikllrfin.  The  objec- 
tion to  this  Item  was  that  the  deposition  was 
taken  before  any  answer  was  filed,  and  while 
an  issue  of  law  upon  a  demurrer  to  the  com- 
plaint, on  the  ground  that  the  facts  stated 
did  not  constitute  a  cause  of  action,  was  un- 
determined. There  Is  no  provloion  or  rule 
of  law  to  the  effect  that  a  deposition  may  not 
be  taken  before  an  Issue  of  fact  has  been 
raised.  The  Code  provides  that  a  deposition 
of  a  witness  may  be  taken  In  an  action  at 
any  time  after  the  service  of  the  summons 
or  the  appearance  of  the  defendant  (Code 
Civ.  Proc.  8  2021),  and  that  either  party  has 
the  right  to  obtain  evidence  In  this  manner 
In  the  cases  specified  (Code  Civ.  Proc.  i  2031). 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings  In  accord- 
ance with  this  opinion. 


(ISl  Cat.  711) 

McKANNAT  T.  HORTON,  Auditor.    (S.  P. 
4,8oC.) 

(Supreme  0>nrt  of  California.    Ang.  19,  1907.) 

1,  Mawdamts— Questions  Dicterminablb. 

There  being  no  other  speedy  and  adequate 
remedy,  the  right  to  salary  as  secretary  of  the 
mayor  of  a  city  may  be  determined  by  manda- 
mus, though  the  question  of  who  la  the  mayor 
is  iDcidentally  involved. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
ToL  33,  Mandamus,  (  3&] 


2.  MuKiciPAi,   CoapoBATioNS— Officer?— Va- 
CAWCT  IN  Office— Co:^vicTioN  op  Felont. 

Under  the  proviaiona  of  the  charter  of  Sod 
Francisco  that  an  office  becomes  vacant  when 
the  occupant  U  convicted  of  a  felony,  there  is  a. 
vacancy  in  the  office  of  mayor  when  a  verdict  of 
guilty  has  been  entered  on  trial  of  the  mayor 
for  a  felony,  and  the  board  of  supervisors  has, 
on  the  judgment  thereon  being  certified  to  tbum, 
declared  the  office  vacant,  thuugh  an  appeal  from 
the  judgment  is  perfected  and  a  certificate  ot 
probable  cause  granted. 

3.  Same— Removai.  or  Matob's  Sbcbbtabt. 

The  secretary  of  the  mayor  of  San  Francis- 
co, who  holds  his  position  only  during  the  mayor's 
pleasure,  is  removed  when,  after  his  appoint- 
ment, a  vacancy  in  the  mayor's  office  occurs, 
and  the  mayor  elected  to  the  vacancy  appuinta 
another  secretary. 

In  Bank.  Petition  of  Harry  O.  McKannoy 
for  mandamus  to  Samuel  W.  Horton,  auditor 
of  the  city  and  county  of  San  Frauciscow 
Peremptory  writ  ordered. 

Wm.  B.  Kollmyer,  for  petitioner.  Maurice 
li.  Asher  (Wm.  U.  U.  Hart,  of  counsel),  for 
respondent. 

BEATTY,  C.  J.  This  Is  a  petition  for  a 
writ  of  mandate  to  compel  the  allowance  of 
a  claim  for  salary  of  the  secretary  <tf  tta» 
mayor  of  San  Frandscoi.  There  are  two  per- 
sons claiming  to  be  mayor  de  Jure  of  tbd 
city,  and  each  is  assuming  to  act  in  that  ca- 
pacity. Each  has  appointed  a  secretary,  both 
of  whom  have  presented  claims  for  salary  for 
the  month  of  July,  1907.  The  auditor  can- 
not approve  more  than  one  claim,  and,  being 
uncertain  which  ia  valid,  refuses  to  approve 
either.  Practically  he  takes  the  position  of 
a  stakeholder,  willing  to  allow  and  certify 
the  lawful  claim  as  soon  as  it  shall  be  de- 
termined which  is  lawful  Recognizing  the- 
difficulty  of  his  position,  the  court,  in  order- 
ing the  issuance  of  the  alternative  writ,  di- 
rected service  to  be  made  of  a  copy  of  the 
writ,  together  with  a  copy  of  the  petition, 
upon  John  J.  Boyle,  the  rival  claimant  to  the 
office  ot  secretary,  and  upon  Eugene  E. 
Schmits,  who  was  the  de  Jure  and  acting 
mayor  at  the  time  of  his  appointmeut  Act- 
ing upon  this  suggestion,  said  Boyle  has  made- 
himself  a  party  to  the  proceeding  by  filing  an 
answer  to  the  petition,  setting  forth  the  facts 
upon  which  he  founds  his  claim  to  be  right- 
fully in  the  exercise  of  the  duties  of  the  dis- 
puted office.  The  cause  has  been  submitted 
for  decision  npon  demurrers  to  the  answers 
of  respondent  and  Boyle,  and  upon  facts 
stipulated  by  the  parties  where  not  admitted 
by  the  pleadings. 

The  case  Is  as  follows:  At  the  general 
election  in  November,  1905,  Bagene  R  Schmits 
was  elected  mayor  of  San  Francisco  for  th« 
next  regular  term  of  two  years,  and  in  pur- 
suance of  said  election  he  duly  qualified  and 
entered  upon  the  duties  of  the  office  on  the 
8th  day  of  January,  1906.  Thereafter  he 
continued  to  discharge  the  duties  of  the  office 
without  question  until  July  9,  1907.  (The 
fact  that  he  was  absent  from  the  state  oa 
two  occasions  daring  this  period,  and  that. 
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the  president  of  the  board  of  supervisors  act- 
ed at  such  times  as  mayor  pro  tem.,  Is  not 
material  In  this  case.)  On  the  13th  of  June, 
1007,  In  the  superior  court  of  San  FTancisco, 
oald  Eugene  E.  Schmitz  was  found  guilty  of 
a  felony — ^the  crime  of  extortion— by  the  ver- 
dict of  a  Jury,  and  on  July  8th  he  was  sen- 
tenced by  the  Judgment  of  the  coinrt  to  a 
term  of  Imprisonment  for  five  years  In  the 
state's  prison  at  San  Quentln.  On  the  follow- 
ing day  the  Judge  of  the  superior  court,  pre- 
siding In  the  department  in  which  the  trial 
and  conviction  of  said  Schmitz  took  place,  In 
obedience  to  the  requirements  of  section  907 
of  the  Political  Code,  caused  to  be  delivered 
to  the  board  of  supervisors  a  formal  notice  of 
said  trial,  conviction,  and  judgment,  together 
with  a  duly  authenticated  copy  of  the  Judg- 
ment as  entered.  On  the  same  day,  July  9, 
1907,  the  said  board  of  supervisors  regularly 
adopted  a  preamble  reciting  the  election  of 
Schmitz,  his  assumption  of  the  oiflce  of  mayor, 
his  subsequent  conviction  of  the  crime  of  ex- 
tortion, the  Judgment  of  conviction,  and  the 
fact  that  he  waa  then  actually  confined  In 
JalL  They  thereupon  resolved  that  a  vacancy 
existed  in  the  office  of  mayor  and  that  they 
would  proceed  forthwith  to  elect  a  mayor  to 
flu  the  vacancy  for  the  unexpired  term.  Im- 
mediately after  passing  this  resolution  they 
did  actually  elect  Charles  Boxton  as  mayor 
for  such  imexplred  term,  who  immediately 
qoallfled,  and  on  the  11th  day  of  July  took 
possession  of  the  rooms  In  the  city  ball  which 
bad  been  set  apart  by  a  resolution  of  the 
board  of  supervisors  for  the  use  of  the  mayor, 
and  designated  as  the  office  of  the  mayor  of 
San  Francisco,  together  with  the  records  and 
papers  therein.  On  the  9tb  day  of  July  he 
bad  appointed  the  petitioner  to  the  ofllce  of 
secretary,  who  on  the  same  day  duly  com- 
plied with  all  the  legal  conditions  and  re- 
quirements relating  to  the  qualification  of 
such  appointees  and  entered  upon  the  dis- 
charge of  the  duties  of  the  office.  On  the 
16th  of  July  Boxton  resigned  the  office  of 
mayor,  and  on  the  same  day  Edward  B.  Tay- 
lor was  elected  by  the  board  of  supervisors  to 
fill  the  vacancy  for  the  balance  of  the  unex- 
pired term.  He  Immediately  qualified,  and 
took  possession  of  the  office  and  records  In 
the  city  hall,  and  has  since  continued  to  act 
as  mayor,  retaining  the  petitioner  in  his  serv- 
ice as  official  secretary.  In  the  meantime  Mr. 
Schmitz  has  never  conceded  that  his  convic- 
tion of  a  felony,  or  the  Judgment  and  sen- 
tence of  imprisonment,  as  above  stated,  have 
occasioned  any  vacancy  in  the  office  of  mayor, 
but,  on  the  contrary,  notwithstanding  bis  con- 
finement in  the  county  Jail  in  the  custody  of 
the  sheriff,  has  been  insisting  on  bis  con- 
tinued right  to  the  office,  and  actually  dis- 
eharging  the  duties  of  the  office  so  far  as  un- 
der the  circumstances  he  has  been  able  to  do 
BO.  Some  of  the  city  officials  have  continued 
to  recognize  his  authority  as  the  rightful 
mayor.  Otliers,  including  the  respondent, 
whone  duty  it  la  to  act,  and  whose  authority 


to  act  depends.  In  some  Instances,  upon  writ- 
ten orders  of  the  mayor,  have  refused  to  act, 
unless  upon  concurrent  orders  from  Schmitz 
and  from  Boxton  or  Taylor,  and  accordingly 
Schmitz  has  been  certifying  demands  upon 
the  city  treasury.  But  Mr.  Taylor,  since  he 
succeeded  Mr.  Boxton,  has  refused  to  act  in 
conjunction  with  Mr.  Schmitz  in  any  official 
matter,  and  he  alone  is  recognized  by  tbe 
board  of  supervisors  as  the  rightful  incum- 
bent of  the  office  of  mayor.  On  the  day  of 
his  sentence — July  8, 1907 — Schmitz  took  and 
perfected  an  appeal  to  the  District  Court  of 
Appeal  for  the  First  District — the  proper 
court— and  at  the  same  time  applied  for  and 
obtained  from  the  Judge  of  the  superior  court 
a  certificate  of  probable  cause  for  bis  appeal, 
which  is  still  pending  and  undecided.  There- 
after be  continued  and  still  continues  to  re- 
tain control  of,  and  by  his  secretary,  Boyle, 
remains  in  possession  of,  the  office  at  Post 
and  Franklin  streets,  which,  subsequent  to 
the  earthquake  and  fire,  and  down  to  the  11th 
of  July,  1907,  was  the  only  office  of  the  mayor 
of  San  Francisco.  He  also  has  In  his  posses- 
sion the  mayor's  official  seal. 

The  question  we  have  to  decide  Is:  Who 
is  entitled  to  the  salary  of  secretary  to  the 
mayor  for  the  last  21  days  of  July?  But  one 
salary  can  be  paid,  and  that  is  claimed  at 
the  same  time  by  McKannny,  the  appointee 
of  Boxton,  and  by  Boyle,  the  appointee  of 
Schmitz.  Each  of  the  claimants  has  perform- 
ed the  duties  of  the  office  so  far  as  he  has 
been  allowed  to  do  so — Boyle  in  the  service 
of  Schmitz,  and  McKannny  In  the  service  of 
Boxton  and  Taylor.  It  is  conceded  to  be  the 
duty  of  the  respondent  to  allow  the  claim  and 
direct  Its  payment  out  of  the  city  treasury, 
when  duly  certified  by  the  mayor  that  It  la 
correct.  Taylor  has  certified  that  McKan- 
nay's  claim  for  services  from  July  iOth  to 
July  3l8t  Is  correct,  and  Schmitz  has  certified 
that  Boyle's  claim  for  a  full  month's  salary 
is  correct.  The  question,  therefore,  reduces 
Itself  to  this:  Who  Is  mayor  of  San  Francis- 
co? 

With  reference  to  this  question  Mr.  Boyle 
makes  the  preliminary  objection  that  In  this 
proceeding  by  mandamus  we  cannot  try  the 
title  either  of  the  secretary  or  mayor.  We 
are  not  cited  to  any  authority  for  the  propo- 
sition that  tbe  title  to  an  office  cannot  be 
tried — that  is.  Inquired  Into — when  it  is  In- 
cidentally Involved  In  a  proceediug  which  a 
third  party  has  a  right  to  institute.  The  doc- 
trine which  Mr.  Boyle  means  to  Invoke  is 
more  correctly  stated  in  these  terms:  Title 
to  an  office  cannot  be  determined  in  manda- 
mus, where  there  is  another  specific  remedy 
prescribed,  or  where  there  is  another  plain, 
speedy,  and  adequate  remedy  at  law.  This 
doctrine  is  very  fully  and  learnedly  discussed 
in  People  ex  rel.  Smith  t.  Olds,  3  Gal.  167, 
58  Am.  Dec.  398,  where  the  subject,  the  rule, 
its  reasons,  and  its  limitations  are  elaborate- 
ly considered,  and  where  it  is  shown  to  be 
merely  a  rule  of  procedure,  even  In  cases 
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where  !t  Is  sougbt  to  establish  title  to  an  of- 
fice by  a  judgment  which  will  operate  as  an 
estoppel  in  favor  of  a  claimant  and  against 
an  actual  incumbent.  Here,  although  we  are 
obliged  to  decide,  for  the  purposes  of  this 
and  like  cases,  who  is  de  facto  mayor  of  San 
Francisco,  we  cannot  determine,  by  a  Judg- 
ment which  will  operate  as  an  estoppel  be- 
tween Dr.  Taylor  and  Mr.  Scbmitz,  who  Is 
the  de  jure  mayor,  however  little  doubt  there 
may  be  as  to  the  proper  decision  of  that 
question.  And  as  to  the  title  of  the  secretary 
we  are  not  required  to  determine  that.  When 
we  have  once  decided  who  Is  de  facto  mayor, 
we  shall  have  no  difficulty  in  determining 
whose  order  the  respondent  must  obey  in  the 
matter  of  allowing  such  claims  against  the 
treasury  as  must  be  allowed  on  presentation 
of  the  mayor's  certificate  that  they  are  cor- 
rect This  whole  question  as  to  the  right  to 
decide  Incidentally  upon  the  title  to  an  office 
in  a  proceeding  by  mandamus  was  fully  and 
carefully  considered  in  Morton  t.  Broderlck, 
118  Gal.  481,  482.  50  Pac.  044,  and  the  result 
of  the  decision  there  is  the  same  as  in  the 
case  of  People  t.  Olds,  viz.:  That  the  rule  in 
such  cases  as  the  present  is,  as  above  stated, 
merely  a  rule  of  procedure — the  rule,  that  is 
to  say  of  our  statute;  that  the  writ  of  man- 
damus will  issue  only  in  cases  where  there  ia 
not  another  plain,  speedy,  and  adequate,  or 
specially  prescribed  statutory,  remedy.  Code 
Civ.  Proc.  §  1080.  The  rule  is  not  Jurisdio- 
tional,  and  its  application  to  a  particular  case 
involves  only  the  exercise  of  sound  legal  dis- 
cretion. In  Morton  v.  Brodeilck,  supra.  It 
was  held,  as  it  must  be  held  here  upon  even 
weightier  considerations,  that  the  gravity  and 
urgency  of  the  situation  afforded  ample 
ground  for  holding  that  there  was  no  other 
remedy  adequate  or  available  to  relieve  the 
situation  except  mandamus,  which  was  ac- 
cordlnsly  allowed,  notwithstanding  the  effect 
must  be  practically  to  end  the  dispute  as  to 
which  of  t\f!o  rival  bodies  was  rightfully  the 
board  of  supervisors  of  the  city.  The  situa- 
tion here  Is  certainly  as  grave  as  It  was  then. 
The  government  of  the  city  must  come  to  a 
standstill  if  claims  of  public  creditors  cannot 
be  paid,  and  many  important  matters  essen- 
tial to  the  public  welfare  must  be  left  un- 
cared  for,  unless  some  person  is  recognized 
as  properly  entitled  to  exercise  the  varied  and 
important  functions  pertaining  to  the  office  of 
mayor. 

This  preliminary  objection  being  disposed 
of,  we  return  to  the  question :  Who  is  mayoi 
of  San  Francisco?  Dr.  Taylor  and  Mr. 
Scbmitis  are  each  claiming  to  be  at  the  same 
time  the  de  jure  and  de  facto  mayor.  It 
will  appear  from  the  facts  above  stated  that 
each  has  some  claim  to  be  the  de  facto  mayor. 
Dr.  Taylor  is  in  possession  of  the  offices  pro- 
vided for  the  mayor  by  the  board  of  super- 
Tisora — ^tbe  governing  body  of  the  city  and 
county — ^and  Is  recognleed  by  that  board  as 
the  rigbtful  majror.    Mr.  ScIimltB  la  In  con- 


trol through  his  secretary  of  the  premises  oc- 
cupied by  the  mayor  at  the  date  of  bis  con- 
viction; but  be  is  himself  a  prisoner  In  tbe 
county  jail,  where  It  Is  tbe  doty  oi  tbe  sheriff 
to  keep  him  closely  confined.  Nevertheless 
his  right  to  act  Is  maintained  by  some  at 
least  of  the  other  city  and  county  officers 
and  by  many  private  persons  who  resort  to 
him  for  the  purpose  of  transacting  official 
business.  He  also  is  in  possession  of  the  of- 
ficial seal  nsed  by  blm  up  to  tbe  time  of 
his  conviction,  while  Dr.  Taylor  has  been  pro- 
vided with  a  new  seaL  If  these  facts  alone 
were  considered.  It  might  be  difficult  to  de- 
cide which  of  tbe  two  Is  de  facto  mayor.  Bat 
in  such  cases  tbe  la\-  affords  a  rule  of  de* 
dsion  which  in  this  case  Is  not  difficult  at 
application.  There  cannot  be  two  de  facto 
Incumbents  of  one  office  at  the  same  time,  and 
where  two  are  acting  simultaneously,  eadi 
under  claim  of  right,  that  one  alone  will  be 
recognized  who  appears  to  have  the  better 
legal  title.  Morton  v  Broderlck,  118  CaL 
485,  486,  50  Pac.  644.  For  the  purpose,  there- 
fore, of  determining  who  is  mayor  de  facto 
of  San  Francisco,  we  must  Inquire  who  ap- 
pears to  be  mayor  de  jure. 

By  the  charter  of  the  consolidated  city  and 
county  It  is  provided  that  "an  office  becomes 
vacant  when  the  Incumbent  thereof  dies,  re- 
signs, Is  adjudged  Insane,  convicted  o."  a  fel- 
ony or  of  an  offense  Involving  a  violation 
of  his  official  duties,"  etc.  Article  16,  {  10. 
And  by  section  990  of  the  Political  Code  It  Is 
provided  that  "an  office  becomes  vacant  on 
the  happening  of  either  of  the  following 
events  before  the  expiration  of  the  term: 
(1)  The  death  of  the  Incumbent  •  •  • 
(8)  His  conviction  of  a  felony  or  of  any  of- 
fense involving  a  violation  of  his  official  du- 
ties." It  will  be  seen  that  with  respect  to 
the  case  In  hand  the  provisions  of  the  charter 
and  the  state  law  are  identical.  Either,  in 
the  absence  of  the  other,  would  give  the 
same  eflfect  to  any  one  of  the  enumerated 
contingeucles.  Including  conviction  of  a  fel- 
ony, that  ensues  in  tbe  case  of  the  death  of 
the  Incumbent;  that  Is  to  suy,  the  office  Ipso 
facto  becomes  vacant.  People  v.  SUorb,  100 
Cal.  540,  85  Pac.  163,  38  Am.  St  Rep.  310; 
People  V.  Brlte,  55  Cal.  79.  On  the  13th  of 
June,  1907,  the  verdict  of  guilty  In  People  v. 
Schmitz  was  returned  and  recorded;  but  we 
are  not  required  to  decide  in  this  case  that 
the  entry  of  a  verdict  of  guilty  constitutes 
a  "conviction"  In  tbe  sense  of  the  statute, 
for  here  a  vacancy  was  not  declared  by  the 
board  of  supervisors,  and  Boxton  was  not 
elected,  until  the  9th  of  July,  after  the  entry: 
of  judgment  on  the  8th  had  been  duly  certi- 
fied to  the  board.  At  that  date  certainly.  If 
not  before,  Mr.  Schmitz  was  convicted.  The 
event  had  occurred  which  by  the  terms  of 
the  statute  and  of  the  charter  vacated  the 
office. 

It  Is  contended,  however,  that  tbe  perfect- 
ing of  an  appeal  trou  the  Judgment  and  tb* 
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granting  of  a  certificate  of  probable  cause  by 
the  trial  judge,  prior  to  the  election  of  Box- 
ton  and  prior  to  the  declaration  of  a  vacancy 
Jn  the  office,  suspended  the  operation  of  the 
judgment  fot  every  purpose  until  the  appeal, 
which  Is  still  pending,  shall  be  finally  deter- 
mined. We  are  clearly  of  the  opinion  that 
the  statute  will  not  bear  that  construction. 
An  office  becomes  vacant  when  the  Incum- 
bent Is  convicted  of  a  felony,  and  also  It  be- 
comes vacant  when  he  Is  convicted  of  any  of- 
fense— whether  felony  or  misdemeanor — If 
It  Involves  a  violation  of  his  official  duties. 
There  are  felonies  which  involve  no  violation 
of  official  duty;  there  are  felonies,  such  as 
extortion  by  a  public  officer,  which  do  Involve 
a  violation  of  official  duty;  and  there  are 
simple  violations  of  official  duty,  which  are 
misdemeanors  solely  for  that  reason.  Wheth- 
er a  felony  does  or  does  not  involve  a  viola- 
tion of  official  duty,  the  indictment  will 
charge  the  facts  constituting  the  felony,  and 
a  verdict  of  guilty  will  Import  a  sentence 
of  imprisonment  in  the  state's  prison,  to  be 
executed  at  once  nnless  a  stay  of  proceed- 
ings pending  an  appeal  is  obtained  through 
t!ic  medium  of  a  certificate  of  probable  cause; 
and  even  In  that  case  the  defendant  Is  com- 
mitted to  close  custody  in  the  county  jail  to 
await  the  result  of  his  appeal,  unless  the 
court.  In  the  exercise  of  a  discretion  rarely 
exercised  and  only  In  exceptional  cases,  ad- 
mits him  to  ball.  The  result  Is  that  a  pnb- 
llc  officer  convicted  of  a  felony  Is  placed  by 
the  verdict  In  a  position  and  under  a  physical 
restraint  which  prevents  him  from  perform- 
ing the  duties  of  his  office.  But  if  the  mis- 
conduct alleged  against  a  public  officer  Is  a 
misdemeanor  only,  and  only  such  because  it 
Is  a  violation  of  official  duty,  the  proceed- 
ing against  him  is  under  tbe  provisions  of 
chapter  2  of  part  2  of  the  Penal  Code  (sec- 
tions 768  to  772).  A  verdict  of  guilty  up- 
on an  accusation  based  upon  the  provisions 
of  that  chapter  does  not  Involve  Imprison- 
ment of  the  defendant  or  any  other  penalty 
except  removal  from  office.  It  does  not,  in 
other  words,  disable  the  officer  to  discharge 
the  duties  of  the  office  pending  tbe  appeal, 
and  accordingly  It  is  specially  provided  that 
In  such  cases  be  Is  not  even  suspended  from 
office  until  30  days  after  the  entry  of  Judg- 
ment, and  not  then  If  In  the  meantime  he 
shall  have  taken  an  appeal  and  obtained  a 
certificate  of  probable  cause.  Pen.  Code,  i 
770.  This  special  provision  for  an  entire 
suspension  of  the  operation  of  the  judgment 
in  an  exceptional  case  shows  what  the  rule  Is 
in  all  other  cases,  and  the  ground  of  the  ex- 
ception affords  conclusive  evidence  of  the 
meaning  and  motive  of  the  rule.  It  means 
that,  since  a  prisoner  In  close  custody  can- 
not administer  a  public  oBice,  he  cannot  be 
allowed  to  stand  In  the  way  of  the  appoint- 
ment of  one  who  can  perform  Its  duties.  No 
man  has  a  property  right  in  an  office  para- 


mount to  the  public  Interest.  He  has  a  prop- 
erty right  In  the  salary  and  emolmnents  of  an 
office  while  he  Is  capable  of  discharging  and 
actually  discharges  its  duties;  but  when,  by 
bis  fault  or  misfortune,  he  Is  no  longer  able 
to  render  the  service,  the  public  Interests  de- 
mand that  he  shall  give  way  to  some  one 
who  can.  An  official  who  Is  declared  Insane 
Is  simply  unfortunate;  but  he  ceases  to  be  an 
official.  An  Innocent  man  who  Is  unjustly 
convicted  of  a  felony  Is  doubly  unfortunate; 
but  the  fact  that  he  may  by  means  of  an  ap- 
peal ultimately  succeed  In  establishing  his  In- 
nocence does  not  entitle  him  In  the  meantime 
to  bold  on  to  a  public  office  which  he  Is  no 
more  capable  of  serving  than  If  he  were  In- 
sane. The  law  allows  an  appeal  from  a  con- 
viction of  felony  because,  so  far  from  being 
against  tbe  public  Interest,  it  Is  promotive  of 
the  public  interest  that  a  person  accused  of 
crime  should  have  every  reasonable  oppor- 
tunity of  vindicating  his  Innocence.  But,  it 
the  person  so  convicted  Is  the  Incumbent  of  a 
public  office,  these  considerations  do  not 
weigh  In  favor  of  retaining  him  in  that  posi- 
tion pending  an  appeal.  The  pendency  of 
the  appeal  does  not  affect  the  presumption 
of  guilt,  which  arises  Immediately  upon  the 
rendition  of  the  verdict;  and  It  would  be 
strange  Indeed  If  a  state  which  gives  such 
weight  to  that  presumption  as  to  deprive  the 
defendant  of  tbe  right  to  ball,  and  to  require 
In  all  but  rare  and  exceptional  cases  that  he 
be  detained  in  close  custody  in  the  common 
jail,  should  at  the  same  time  provide  by  law 
for  his  continuance  In  an  office  the  duties  of 
which  be  cannot  discharge.  There  is  no  such 
law.  The  only  effect  of  an  appeal  and  certif- 
icate of  probable  cause  Is  to  stay  tbe  execu- 
tion of  the  judgment.  Removal  from  office 
Is  not  part  of  the  judgment  of  conviction  in 
cases  of  felony,  though  a  consequence  which 
flows  from  It,  and  the  statute  In  express 
terms  defines  and  thereby  limits  tiie  effect  of 
the  appeal  and  certificate  of  probable  cause. 
"If  the  certificate  provided  for  in  tbe  pre- 
ceding section  Is  filed,  the  sheriff  must,  if 
the  defendant  be  In  his  custody,  upon  being 
served  with  a  copy  thereof,  keep  the  defend- 
ant In  his  custody  without  executing  the 
judgment,  and  detain  him  to  abide  the  judg- 
ment on  appeal."    Pen.  Code,  {  1244. 

We  are  cited  to  a  number  of  cases  decided 
In  other  jurisdictions  which  are  supposed  to 
conflict  with  these  views.  We  do  not  think 
there  Is  any  conflict  or  discordance,  except 
snch  as  follows  necessarily  from  different 
statutory  provisions.  On  the  other  hand, 
there  are  numerous  decisions  by  courts  of 
tbe  highest  authority  which  fully  sustain  our 
conclusions.  We  do  not  consider  It  neces- 
sary to  review  tbese  cases.  We  have  only  to 
construe  our  own  statutes  and  the  charter  of 
Snn  Francisco,  the  terms  and  policy  of  which 
are  plain  and  Identical,  and  there  is  no  de- 
cision of  this  court  which  Is  in  the  least  de- 
gree at  variance  with  what  is  here  held.   The 
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case  of  People  v.  Treadwell,  60  Cal.  400,  5 
Pac.  680,  comes  as  near  as  any  other  to  sup- 
porting the  contention  of  respondent;  but  It 
is  distinguishable  on  several  grounds.  Tread- 
well,  an  attorney  at  law,  was  convicted  of  a 
misdemeanor  in  a  justice's  court  and  im- 
mediately appealed  to  the  superior  court 
There  was  no  law  malcing  his  conviction 
operate  ipso  facto  to  deprive  him  of  his 
license.  It  was  only  the  foundation  for  a 
new  proceeding  In  the  Supreme  Court  to  re- 
voke his  license.  Involving  the  Issuance  of  a 
citation  to  show  cause  why  he  should  not 
be  removed  and  a  bearing  upon  the  rule  day. 
The  Justice  of  the  peace,  notwithstanding 
the  appeal,  forwarded  to  the  Supreme  Court 
a  certified  copy  of  his  docket,  and  a  citation 
was  issued  to  Treadwell  to  show  cause  why 
he  should  not  be  removed.  In  response  to 
the  citation  he  alleged  the  pendency  of  his 
appeal.  The  court  held,  and  properly  held, 
that  the  proceeding  under  section  288  of  the 
Code  of  Civil  Procedure  could  not  be  institut- 
ed until  the  Judgment  became  final.  This  Is 
the  rule  generally  In  civil  cases,  and  the  rule 
was  held  applicable  to  a  proceeding  to  re- 
voke a  license  to  practice  law,  which  Is  es- 
sentially a  property  right.  An  attorney  at 
law  is  not  a  public  officer.  He  does  not, 
as  such,  discharge  any  public  function.  His 
license,  like  the  license  of  a  physician,  a 
druggist,  a  dentist,  or  an  architect,  merely 
enables  him  to  engage  in  his  vocation,  for 
the  service  of  private  employers  and  for  his 
private  emolument.  The  public  is  not  con- 
cerned in  depriving  him  of  the  right  to  prac- 
tice his  profession  in  the  service  of  those 
who  choose  to  employ  him  until  it  has  been 
finally  determined  that  he  is  unfit  for  the 
profession.  The  decision  in  Treadwell's  Case 
was  clearly  right;  but  a  loose  and  inaccurate 
expression  occurs  In  the  opinion,  which,  if  It 
were  a  correct  statement  of  the  law,  might 
afford  some  support  to  respondent's  conten- 
tion. It  Is  said — arguendo — that  an  appeal 
to  the  Supreme  Court  operates  a  suspension 
of  the  Judgment  of  the  lower  court  for  all 
purposes.  This,  as  every  lawyer  knows,  is 
not  true.  If,  in  a  civil  cause,  the  appellant 
does  not  file  a  sufficient  undertaking  to  stay 
proceedings  upon  the  Judgment,  execution 
will  issue,  notwithstanding  the  pendency  of 
the  appeal,  and  may  be  levied  upon  the  prop- 
erty of  the  Judgment  debtor,  and  the  prop- 
erty may  be  sold,  and  an  indefeasible  title 
vested  In  the  purchaser  at  the  execution  salOi 
notwithstanding  the  result  of  the  appeal  may 
be  a  complete  and  final  reversal  of  the  Judg- 
ment of  the  trial  court ;  and,  as  in  civil  cases, 
80  in  criminal  cases,  a  judgment  not  final 
may  be  proved  for  every  purpose  for  which 
it  is  effectual.  It  may  be  proved  for  the  pur- 
pose of  showing  a  vacancy  in  office,  Just 
as  in  a  civil  case  it  may  be  proved  to  justify 
the  levy  of  an  execution,  or  to  establish  the 
title  of  the  purchaser  at  the  execution  sale ; 
and  this,  even  after  it  has  been  reversed  on 
appeal. 


The  last  objection  urged  by  the  respondent 
may  be  answered  very  briefiy.  He  says  the 
petitioner  is  not  secretary  to  the  mayor,  be- 
cause It  Is  conceded  that  Boyle  was  duly 
appointed  to  the  place,  and  it  does  not  a\>- 
pear  that  he  has  ever  been  removed.  It 
would  be  a  sufficient  answer  to  this  objection 
to  say  that  the  petitioner's  claim  is  certified 
by  the  de  facto  mayor;  but  It  may  be  added 
that  in  the  case  of  the  mayor's  secretary, 
who  holds  the  position  only  during  the  may- 
or's pleasure,  he  is  removed  whenever  a  new 
secretary  is  appointed  and  assumes  the  duties 
of  the  office. 

It  is  ordered  that  the  peremptory  writ  of 
mandate  issue  as  prayed. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J.;  SLOSS,  J.;  HENSUAW,  J.;  McFAR- 
lAND,  J.;  LORIGAN,  J. 

ANOELIX>TTI,  J.  While  I  have  concur- 
red in  the  foregoing,  I  deem  It  proper  to  add 
that  I  am  satisfied  that  the  effect  of  the 
charter  provision  declaring  that  an  office  "be- 
comes vacant  when  the  Incumbent  thereof 
dies,  resigns.  Is  adjudged  insane,  convicted 
of  a  felony,"  etc.,  was  to  create  a  vacancy  in 
the  office  of  mayor  upon  the  rendition  and 
entry  of  the  verdict  of  conviction  against  the 
then  incumbent  One  is  "convicted"  of  a 
crime  when  a  verdict  of  guilty  has  been  so 
given  and  entered  against  him,  or  when  a 
plea  of  guilty  has  been  given  and  entered. 
This  is  the  well-settled  meaning  of  the  tenu 
as  ordinarily  used  in  our  constitutional  and 
statutory  provisions,  and  I  can  see  no  war- 
rant for  concluding  that  it  was  used  in  any 
other  sense  la  the  charter  provision  under 
discussion.  Under  this  view,  It  Is  entirely 
immaterial  whether  or  not  Judgment  has 
been  given  upon  the  conviction,  or  whether 
or  not  the  execution  of  any  judgment  so  giv- 
en has  been  stayed  by  an  appeal.  The  va- 
cancy in  the  office  is  in  no  way  dependent  up- 
on any  Judgment  given  on  the  conviction,  but 
was  fully  and  finally  created  by  the  happen- 
ing of  the  event  specified,  viz.,  the  rendition 
and  entry  of  the  verdict  of  conviction. 

There  can,  of  course,  be  no  question  as  to 
the  power  of  the  people  of  the  city  and  coun- 
ty of  San  Francisco  to  make  such  provision 
in  their  charter  as  to  purely  municipal  of- 
fices. As  Is  shown  In  the  opinion  of  the 
Chief  Justice,  the  provision  for  the  ouster  of 
the  inciunbent  In  the  contingency  named  Is 
In  no  degree  by  way  of  punishment  for  any 
offense  alleged  to  have  been  committed  by 
him,  but  is  solely  for  the  purpose  of  secur- 
ing an  efficient,  orderly,  and  decent  dis- 
charge of  the  duties  of  the  office,  which, 
doubtless,  It  was  deemed  could  not  be  had 
during  the  Incumbency  of  one  under  a  ver- 
dict of  conviction  of  felony. 

We  concur:    SLOSS,  J.;  SHAW,  J. 
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DONLON  BROS.  v.   SOUTHERN  PAC,  CO. 
DELANEY  v.  SAME. 
'     (Ia  a.  1,724.) 
(Supreme  Court  of  California.    Aug.  22,  1907.) 

1.  Cabbiebs— Casbiaoe  or  Goods— Contbaot 
OP  Shipment. 

A  shipper  requested  a  carrier  to  accept  a 
sliipinent  of  liorses  of  the  Talue  of  $20  each,  and 
stated  that  he  desired  to  procure  a  certain  con. 
tract  of  shipment,  which  referred  to  the  request 
"With  the  valuations  therein  and  limited  the  lia- 
bility of  the  carrier  for  loss  to  an  amoant  not  in 
«xce8s  of  such  declared  value.  Held,  that  the 
request  of  the  shipper  must  be  deemed  a  part  of 
the  contract  of  carriage. 

2.  Same— Limiting  Liability— Vauditt. 

Under  Civ.  Code,  S  2175,  providing  that  a 
carrier  cannot  be  exonerated  by  any  agreement 
from  liability  for  gross  negligence,  a  contract 
"Which  attempts  to  relieve  a  carrier  from  liabili- 
ty for  gross  negligence,  or  v^hich  attempts  to 
&[  a  liability  for  half  the  actual  value  of  the 
property  carried,  or  any  other  proportion  less 
than  the  actual  value,  is  void. 

[Ed.  Note.— For  cases  in  point  aee  Cent  Dig. 
vol.  9,  Carriers,  H  654,  663,  664.] 

3.  Sami^-Statutes. 

The  common-law  rnle  that  a  carrier  cannot 
make  a  contract  which  exempts  it  from  liability 
for  any  kind  of  negligence  is  abrogated  by  Civ. 
Code,  g  2174,  providing  that  the  obligations  of 
a  common  carrier  may  be  limited  by  special  con- 
tract, and  the  prohibition  against  a  carrier  lim-' 
iting  its  liability  applies,  by  section  2175,  only 
to  limitation  for  gross  negligence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  S  654.] 

4.  Same— Limiting  Liability  —  Contbacts — 
Validity. 

A  contract  of  carriage  of  horses,  which 
stipulates  that  the  carrier  shall  not  be  liable 
for  any  damage  not  caused  by  its  gross  negli- 
gence, and  that  the  amount  of  recovery  shall  be 
adjusted  on  the  basis  of  value  not  exceeding  the 
declared  value,  based  on  a  consideration  of  a 
rate  of  transportation  lower  than  the  rate  other- 
wise would  have  been,  is  not  in  conflict  with  Civ. 
Code,  §  2175,  providing  that  a  carrier  cannot  be 
exonerated  from  liability  for  gross  negligence, 
and  the  contract,  if  freely  made,  limits  the  re- 
covery for  damages  resulting  from  gross  negli- 
gence. 

5.  Samb. 

The  conrt,  in  determining  whether  a  con- 
tract of  carriage,  which  stipulates  that  the  car- 
rier shall  not  be  liable  for  damage  not  caused 
by  its  gross  negligence,  and  that  the  amount  of 
recovery  shall  be  adjusted  on  the  basis  of  value 
not  exceeding  the  value  stated  in  the  contract, 
is  reasonable,  will  not  consider  the  question 
whether  the  agreed  value  reasonably  approxi- 
mates the  real  value,  and  the  contract  establish- 
ing the  value  will  be  construed  to  embrace  the 
teal  valne. 
Shaw,  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
Ventnra  County;  Felix  W.  Ewing,  Judge. 

Actions  by  Donion  Bros,  and  by  Henry 
Delaney  against  the  Sonthem  Pacific  Com- 
pany. From  judgments  for  plaintiffs  In  each 
action,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Canfleld  &  Starbuck,  for  appellant  Thomas 
O.  Toland  and  Merle  J.  Rogers,  for  respond- 
ents. 

liORIGAN,  J.  These  two  cases  were  tried 
together  and  are  presented  here  on  the  same 


record.  The  complaints  alleged  that  defend- 
ant, as  a  common  carrier,  contracted  to 
transport  from  Salinas  to  Sacramento,  in  this 
state,  certain  race  horses  belonging  to  plain- 
tiffs; that  through  Its  gross  negligence  In  the 
management  of  its  train  while  en  route  one 
horse  was  killed  and  another  Injured,  to 
plaintiffs'  damages  In  the  sum  of  |1,500  and 
?1,200,  respectively.  The  answer  of  defend- 
ant denied  that  it  had  been  guilty  of  gross 
or  any  negligence  in  the  transportation  of 
said  horses,  and  for  a  further  and  separate 
defense  set  out  a  special  contract  entered  in- 
to by  the  plaintiffs  with  defendant  relative 
to  the  carriage  of  said  property,  and  under 
which  it  averred  that  if  liable  at  all,  it  was 
not  liable  beyond  the  sum  of  |20  in  each 
case,  the  agreed  valuation  of  each  horse  as 
fixed  in  such  contract  of  shipment  Upon  the 
trial,  aside  from  other  evidence  In  the  case, 
the  execution  of  a  special  contract  relative 
to  the  carriage  of  these  horses  as  averred  by 
defendant  was  proven;  In  fact,  its  execution 
was  not  questioned.  In  that  regard  it  ap- 
peared that  plaintiff  I>elaney,  in  his  own  be- 
half and  as  agent  for  the  other  plaintiffs,  the 
Donion  Bros.,  applied  to  defendant  at  Salin- 
as on  August  24,  1902,  for  the  transportation 
from  that  point  to  Sacramento  of  five  horses, 
including  those  Involved  in  this  action.  The 
result  of  the  negotiations  between  them  was 
that  Delaney  chartered  for  f42  charges  a 
whole  car  to  transport  the  horses,  and  a  cer- 
tain document  in  relation  thereto  was  exe- 
cuted by  himself  and  the  agent  of  the  de- 
fendant This  document  was  divided  into 
several  parts,  and  was  In  form  such  as  was 
generally  provided  by  the  defendant  for  exe- 
cution where  a  special  rate  for  transporta- 
tion on  an  agreed  valuation  was  obtained. 
The  first  part  consisted  of  a  request  by  the 
shipper  to  the  carrier  to  accept  a  specified 
shipment,  which,  in  the  present  Instance,  De- 
laney stated  In  his  own  handwriting,  inserted 
in  blanks  left  for  that  purpose,  consisted  of 
five  horses  consigned  to  himself  at  Sacramen- 
to from  Salinas,  and  of  the  value  of  $20 
apiece.  The  request  contained  a  further 
statement  by  him  that  he  desired  to  procure 
the  form  of  contract  set  out  below  the  re- 
quest and  constituting  the  second  part  of  the 
sheet,  the  provisions  of  which  lie  declared 
had  been  read  by  him,  were  freely  under- 
stood, and  accepted  in  consideration  of  the 
lower  shipping  rate  thereby  to  lie  obtained. 
This  request  was  filled  out  by  him  and,  con- 
taining the  statements  indicated,  was  signed 
by  Delaney.  The  next  part  of  the  document 
which  immediately  followed  the  request  as 
signed,  consisted  of  a  contract  which  refer- 
red to  the  request  and  the  valuation  of  the 
horses  stated  therein  and  was  signed  by  the 
defendant  and  Delaney.  This  contract  pro- 
vided that  Delaney  should  load,  feed,  and 
water  the  stock,  etc.,  and  that  the  defendant 
should  transport  It  between  the  points  named 
for  $42  freight  charges,  and  then  further  pro- 
vided: "And  second  party  [plaintiffs]  hereby 


Digitized  by 


Uoogle 


601 


91  PACIFIC  BEPORTEO. 


(Cal. 


specially  agrees  tbat  In  no  erent  Is  first 
party  [defendant]  *  •  •  to  be  liable  for 
any  loss  or  damage  to  said  live  stock  not 
proven  to  have  been  caused  by  tbe  gross  neg- 
ligence of  first  party  in  tbe  performance  of 
or  failure  to  perform  some  duty  wbicti  under 
tbe  terms  of  tbis  contract  is  due  from  first 
party  to  second  party  as  to  said  lire  stock. 
And  it  is  expressly  agreed  by  second  party 
that  tbe  amount  to  be  by  bim  claimed  for 
each  animal  as  described  herein  for  loss  or 
damage  shall  be  adjusted  on  the  basis  of  val- 
ue at  the  time  and  place  of  shipment,  not  ex- 
ceeding tbe  declared  value  as  hereinbefore 
set  forth,  and  on  which  declared  value  the 
rate  or  rates  of  transportation  hereinbefore 
named  by  first  party  are  based,  and  in  no 
event  is  there  to  be  any  recovery  from  first 
party  •  •  *  for  any  loss  of  or  damage  to 
said  live  stock  from  whatsoever  cause  aris- 
ing in  excess  of  the  declared  value  hereinbe- 
fore set  forth."  This  contract  was  followed 
by  the  thbrd  part  of  the  document,  which 
consisted  of  a  statement  that  the  published 
rates  of  transportation  under  these  special 
contracts  applied  only  to  ordinary  live  stock, 
and  set  forth  two  schedules,  the  first  of 
which  enumerated  tbe  ordinary  kind  of  live 
stock  to  which  such  rates  applied,  and  fixed 
what  was  deemed  the  ordinary  valuations 
of  such  animals,  and  declared  that  such 
rates  only  applied  in  the  case  of  ordinary 
animals,  and  as  to  horses  applied  only  to 
race  horses  sent  by  passenger  train  whose 
actual  and  declared  value  did  not  exceed 
$100,  and  to  other  horses  whose  actual  and 
declared  value  did  not  exceed  |20.  It  was 
further  stated  that  values  of  animals  in  ex- 
cess of  those  specified  in  this  schedule  should 
be  deemed  extraordinary,  and  subject  to  in- 
creased charges  as  compared  with  charges 
for  such  ordinary  live  stock,  and  the  second 
schedule,  as  set  forth,  showed  what  these 
charges  should  be — that  for  every  100  per 
cent,  increase  in  valuation  of  such  live  stock 
over  tbe  ordinary  valuation  there  would  be 
under  these  special  contracts  an  increase  of 
10  per  cent,  in  the  freight  charges.  These 
statements  and  schedules  were  a  portion  of 
the  matters  referred  to  in  tbe  request  signed 
by  Delaney,  and  which  lie  stated  therein  he 
had  read  and  agreed  to.  Tbe  last  portion  of 
tbe  document  is  immaterial  to  the  question 
presented  here,  and  hence  is  not  stated. 
These  papers  having  been  executed  and  de- 
livered, the  defendant  undertook  the  car- 
riage of  the  horses  to  their  destination,  and 
on  the  journey  an  accident  happened  to  tbe 
train,  occasioning  the  loss  of  the  two  horses 
mentioned  in  the  complaint  under  circum- 
stances which — the  plaintiffs  claim,  and  the 
Jury  found — constituted  gross  negligence  on 
the  part  of  defendant  Aside  from  the  evi- 
dence relative  to  the  making  of  the  special 
contract,  the  cause  was  fully  tried  upon  the 
other  issues  involved  and  a  general  verdict 
returned  by  the  jury  in  favor  of  the  Donlon 
Bros,  for  |330,  found  by  them  to  be  the  value 


of  the  horse  killed,  and  In  favor  of  Dolaney 
for  $200  damages  for  the  horse  injured. 
Judgments  having  been  entered  on  the  ver- 
dicts, defendant  appeals  therefrom;  its  ap- 
peals being  accompanied  by  a  bill  of  excep- 
tions in  which  the  errors  relied  on  for  a  re- 
versal are  presented. 

Tbe  principal  question  arising  on  this  ap- 
peal relates  to  the  effect  which  is  to  be  given 
to  the  special  contract  proven  to  have  been 
entwed  into  between  plaintiffs  and  the  de- 
fendant, conceding,  as  we  think  It  must  be, 
that  there  was  sufficient  evidence  in  the 
case  warranting  the  jury  in  finding  that  the 
defendant  was  guilty  of  gross  negligence 
occasioning  the  loss  and  injury  complained 
of.  At  the  close  of  the  evidence  the  defend- 
ant requested  the  court  to  Instruct  the  jury 
that,  if  they  should  And  for  the  plain- 
tiffs, their  verdict  should  not  exceed  $20 
damages  in  favor  of  each.  This  Instruction 
the  court  refused  to  give,  but  Instructed  them 
that,  if  they  found  the  defendant  was  guilty 
of  gross  negligence  in  the  carriage  of  the 
horses,  they  should  find  in  favor  of  plalntlfts 
for  their  value,  not  exceeding  the  amount 
stated  in  the  complaint.  The  defendant  ex- 
cepted to  tbe  action  of  the  court  with  rela- 
tion to  these  instructions,  and  under  these 
rulings  is  presented  the  question  as  to  what 
extent  the  liability  of  the  defendant  was  af- 
fected by  the  execution  of  the  special  con- 
tract The  view  taken  by  the  trial  court 
was,  and  it  is  the  position  taken  by  counsel 
for  respondent  here,  that  while,  under  the 
provisions  of  the  Civil  Code,  a  common  car- 
rier may  limit  its  liability  for  ordinary  neg- 
ligence (section  2174),  it  is  prohibited  by  sec- 
tion 2175  thereof  from  doing  so  as  to  its 
gross  negligence,  this  latter  section  providing 
that  "a  common  carrier  cannot  be  exonerated, 
by  any  agreement  made  in  anticipation  there- 
of, from  liability  for  the  gross  negligence, 
fraud  or  willful  wrong  of  himself  or  his  serv- 
ants": and  In  the  light  of  that  section  It  is 
claimed  by  respondents  that  the  special  con- 
tract relied  on  was  an  attempt  to  limit  the 
liability  of  defendant  for  damages  for  gross 
negligence  to  the  agreed  value  of  the  horses- 
as  stated  in  It,  and  was  therefore  void,  and 
for  that  reason  plaintiffs  were  entitled  to  re- 
cover for  the  actual  value  of  the  horses,  if 
gross  negligence  of  defendant  occasioned 
their  loss.  Independent  of  tbe  terms  of  the 
special  contract  providing  that  such  liability 
of  defendant  should  not  exceed  that  agreed 
amonot  On  tbe  other  band,  the  position  of 
appellant  as  to  such  contract  or,  rather,  as 
to  the  several  Instruments  executed  by  plain- 
tiffs and  defendant — the  request  for  the  ship- 
ment signed  by  plaintiffs  alone  and  tbe  bilat- 
eral special  contract  executed  by  plaintiffs 
and  Itself— is,  first  that  aside  from  the  spe- 
cial contract,  and  eliminating  its  considera- 
tion from  the  case  entirely,  the  plaintiffs 
were  estopped  by  their  statement  of  value  in 
the  request  for  shipment  from  subsequently 
claiming  that  the  horses  injured  were  of  an/ 
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greater  value  than  as  stated  therein;  and,  sec- 
ond, that  as  to  the  special  contract  itself  it  did 
not  attempt  to  limit  the  UabUity  of  defendant 
for  gross  negligence,  but,  on  the  contrary,  the 
defendant  thereby  assumed  full  liability  for 
any  loss  occasioned  to  the  extent  of  the  full 
Talne  of  the  property  8bipped,aud  which  value 
was  fixed  by  the  terms  of  the  agreement 
While  we  are  satisfied  that  l>oth  positions 
of  appellant  are  correct,  we  perceive  no  rea- 
MHi  why  they  should  be  considered  separate- 
ly. The  special  contract  refers  to  the  re- 
qoest,  with  the  valuations  stated  therein,  and 
limits  the  liability  of  defendant  for  loss  to 
an  amount  not  In  excess  of  such  declared  val- 
ue, and  hence  Is  to  be  deemed  a  part  of  the 
contract.  The  authorities,  also,  to  which  we 
shall  presently  refer,  discuss  both  the  effect 
of  such  statements  of  value  by  the  shipper  as 
representations  constituting  an  estoppel^nd 
as  agreed  valuations  purely  matter  of  con- 
tract affecting  the  responsibility  of  the  car- 
rier for  negligence.  These  cases  involved  the 
consideration  of  special  contracts  such  as 
the  one  involved  here,  and,  although  the  exe- 
cntion  of  such  contracts  was  not  preceded 
by  a  request  for  shipment  in  which  the  valu- 
ation of  the  property  was  declared  by  the 
shipper  (the  valuations  there  being  only  men- 
tioned In  the  contract  executed  by  the  par- 
ties), still  such  valuations,  as  creating  an  es- 
toppel and  also  as  a  matter  of  contract,  were 
considered  and  discussed. 

Now,  to  examine  the  contract  nnder  the 
terms  of  section  2175  of  the  Civil  Ciode,  to 
see  if  it  comes  within  Its  prohibition.  That 
section  prohibits  the  carrier  from  entering 
Into  any  contract  In  anticipation  of  gross  neg- 
ligence exonerating  itself  from  liability  there- 
for. Undoubtedly  a  contract  which  attempt- 
ed to  relieve  the  carrier  from  liability  for 
gross  negligence,  <xe  attempted  to  fix  a  llablll* 
ty  tor  only  half  the  actual  value  of  the  prop- 
erty carried,  or  any  other  proportion  less 
than  sncb  actual  value,  woold  be  obnoxious 
to  the  prohibition  of  the  section  and  void. 
But  the  contract  in  question  here  does  not  at- 
(tempt  to  relieve  the  carrier  from  liability  for 
the  actual  value  of  the  property  shipped,  nor 
does  it  provide  for  any  partial  exemption 
from  liability,  nor  does  It  provide  for  exemp- 
tion from  responsibility  at  all.  On  the  con- 
trary, the  carrier  assumes  full  responsibility 
for  loss  or  Injury  to  the  property  occasioned 
throngh  Its  gross  negligence  to  the  full  extent 
of  the  actual  value  of  the  property  as  declar- 
ed by  the  shipper  and  which  valuation  by  the 
contract  between  them  was  agreed  to  be  its 
actual  valuation  for  all  purposes.  As  to  these 
purposes  It  Is  not  correct  to  assume  that  the 
special  contract  was  made  solely  in  anticipa- 
tion of  liability,  or  that  liability  was  the  prin- 
cipal snbject-matter  of  the  contract  It  was 
not  entered  into  with  a  view  of  providing 
solely  for  exemption,  nor  was  that  by  any 
means  its  contemplated  purpose^  While  It  is 
tme  that  the  actual  value  of  property  may 
In  fact  be  in  excess  of  an  agreed  valuation 


In  a  contract,  and  as  to  that  excess  it  may 
be  said  that  the  carrier  is  exonerated  from 
liability,  this  does  not  render  the  contract 
otherwise  fairly  entered  into,  fixing  the 
agreed  valuation,  invalid.  If  to  that  extent 
exemption  may  be  said  to  result  in  some  in- 
stances under  an  agreed  valuation,  it  only 
follows  Indirectly,  because  It  is  not  the  main 
or  chief  object  of  the  contract  to  attain  it. 
The  primary  pm-pose  of  this  contract  was, 
as  the  rates  of  transportation  charged  by  the 
carrier  were  measured  by  the  valuation  of 
the  property  shipped,  to  fix  an  agreed  valua- 
tion of  the  horses  in  question  as  a  basis  upon 
which  freight  rates  should  be  charged  and 
paid,  on  condition  that  In  case  of  loss  the 
resjwnsibUity  of  appellant  should  be  measur- 
ed by  such  agreed  valuation.  The  contract 
is  one  in  which  the  valuation  of  the  prop- 
erty was  agreed  to  for  the  purpose  of  fixing 
trauHiortation  charges  and  as  measuring  the 
responsibility  of  appellant.  It  was  not  a  con- 
tract limiting  liability.  It  was  a  contract 
dealing  primarily  with  value — the  value  of 
the  horses  shipped.  That  was  agreed  to,  and, 
of  course,  the  agreed  valuation  must  be  deem- 
ed to  be  the  actual  valuation  of  the  property, 
its  actual  valuation  for  all  purposes  of  the 
contract;  and,  as  appellant  assumed  responsi- 
bility for  loss  to  the  full  extent  of  such  valua- 
tion, there  is  no  room  for  claiming  that  the 
contract  was  an  attempt  to  exonerate  it  from 
the  liability  which  the  statute  Imposed.  On 
the  contrary.  It  assumed  under  It  full  liabil- 
ity for  the  actual  value  as  that  actual  value 
was  agreed  on.  Under  this  view  of  the  conr 
tract  we  cannot  see  how  it  violates  the  sec- 
tion of  the  Code  relied  on.  That  section, 
while  it  prolilblts  contracts  relieving  the  car- 
rier from  liability  tor  the  value  of  property 
intrusted  to  it  for  carriage  and  lost  through 
its  gross  negligence,  was  not  Intended  to 
limit  the  right  of  contract  between  shipper 
and  carrier  as  to  what  that  value  may  be.  It 
prohibited  only  the  making  of  a  contract 
Umiting  liability.  The  limitation  of  liability 
necessarily  imports  a  responsibility  less  than 
full  responsibility.  Full  responsibility  under 
the  statute  for  the  loss  of  the  property  car- 
ried could  not  exceed  Its  actual  value,  and 
while,  under  the  statute,  a  carrier  cannot  by 
contract  exonerate  itself  from  liability  tar 
such  value,  there  is  nothing  in  the  statute 
which  prohibits  the  parties  by  contract  from 
determining  freely  In  advance  what  the  act- 
ual value  of  such  property  is  as  the  measure 
of  the  responsibility  of  the  carrier  when  It 
attaches. 

Now,  as  to  the  authorities:  At  common 
law  a  common  carrier  might  moke  any  other 
contract  relative  to  tlie  carriage  of  property 
Intrusted  to  it,  save  one  exempting  it  from 
liability  for  any  kind  of  negligence.  This 
rule  was  founded  upon  considerations  of  pub- 
lic policy;  it  being  deemed  derogatory  there- 
to to  allow  a  common  carrier  to  contract 
against  its  own  negligence,  because  to  permit 
this  h.-iJ  a  tendency  to  promote  negligence. 
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In  fact,  as  far  as  ordinary  negligence  is 
concerned,  the  rule  at  common  law  has  been 
abrogated  by  our  Code  (section  2174)  to  the 
extent  that  the  shipper  and  carrier  may  now 
contract  for  the  purpose  of  limiting  the  liabil- 
ity of  the  latter  therefor.  The  prohibition  of 
the  common  law  against  a  carrier  limiting 
his  liability  from  any  kind  of  negligence  is 
declared  in  this  state  by  section  2175  only  to 
apply  to  the  limitation  for  gross  negligence. 
But,  In  so  declaring,  our  statute  has  added 
nothing  to  the  restrictive  force  of  the  com- 
mon-law rule.  Declaring  the  same  rule  as  it 
existed  at  common  law,  and  nothing  more, 
the  section  should  not  be  construed  as  re- 
stricting the  right  of  contract  to  any  narrow- 
er compass  than  the  common  law  restricted 
It.  In  fact,  section  2175,  as  It  is  but  a  dec- 
laration of  that  rule,  as  far  as  it  applies  to 
contracts  limiting  liability  for  gross  negli- 
gence, should  not  be  Interpreted  as  restricting 
the  right  of  contract  as  to  an  agreed  valua- 
tion of  property  for  the  purpose  of  fixing  re- 
sponsibility any  further  than  It  was  restrict- 
ed under  the  common-law  rule.  At  common 
law  such  agreed  valuation  was  not  considered 
a  limitation  of  liability  for  either  ordinary 
or  gross  negligence.  In  Jurisdictions  in  this 
country  where  the  common-law  rule  obtains, 
It  is  the  prevailing  doctrine  that  there  Is  a 
wide  distinction  between  a  contract  by  a  car- 
rier providing  for  exemption  from  liability 
for  its  negligence  and  a  contract,  fairly  en- 
tered into,  whereby.  In  consideration  of  a  re- 
duced rate  of  compensation  for  the  transporta- 
tion, the  shipper  and  carrier  agree  upon  a  fix- 
ed valuation  therefor  under  which  the  re- 
sponsibility of  the  carrier  In  case  of  loss  shall 
be  measured.  In  his  work  on  Carriers, 
Hutchinson,  at  section  250,  notes  the  distinc- 
tion, where,  after  discussing  cases  Involving 
the  question  of  contracts  providing  for  total 
exemption  of  carriers  in  cases  of  negligence, 
he  says:  "To  be  distinguished  from  these 
cases,  however — though  the  distinction  Is  not 
always  observed — are  those  cases,  obviously 
different.  In  which,  for  the  purpose  of  deter- 
mining the  shipper's  liability  for  freight  and 
the  carrier's  responsibility  for  damages,  the 
value  of  the  property  Is  agreed  upon." 

The  leading  case  marking  this  distinction  Is 
that  of  Hart  v.  Pennsylvania  E.  B.  Co.,  112 
U.  S.  331,  6  Sup.  Ct  151,  28  li.  Ed.  717.  The 
distinction  is  further  pointed  out  and  approv- 
ed In  many  of  the  state  courts ;  most  of  them, 
like  the  Supreme  Court  of  the  United  States, 
holding  that  agreements  such  as  are  Involved 
here  do  not  constitute  contracts  limiting  11a- 
blilty  on  the  part  of  the  carrier,  and  all  hold- 
ing that  In  any  view  the  shipper  is  estopped 
from  questioning  the  value  as  represented  by 
blm  and  agreed  on.  In  the  Hart  Case,  where 
the  provision  of  the  contract  under  considera- 
tion was  that  "the  carrier  assumes  liability 
on  the  stock  [horses]  to  the  extent  of  the  fol- 
lowing valuation,"  the  court  said  relative  to 
It  "that  where  the  contract  of  the  kind  signed 
by  the  shipper  is  fairly  made,  agreeing  on  the 


valuation  of  the  property  carried,  with  the 
rate  of  freight  based  on  the  condition  that 
the  carrier  assumes  liability  only  to  the  ex- 
tent of  the  agreed  valuation,  even  in  case  of 
loss  or  damage  by  the  negligence  of  the  car- 
rier, the  contract  will  be  upheld  as  a  proper 
and  lawful  mode  of  securing  a  due  proportion 
between  the  amount  for  which  the  carrier 
may  be  responsible  and  the  freight  he  re- 
ceives, and  of  protecting  himself  against  ex- 
travagant and  fanciful  valuation.  •  •  • 
There  Is  no  Justice  In  allowing  the  shipper 
to  be  paid  a  large  value  for  an  article  which 
he  has  Induced  the  carrier  to  take  at  a  low 
rate  of  freight  on  the  assertion  and  agreement 
that  Its  value  is  a  less  sum  than  that  claimed 
after  a  loss.  It  Is  Just  to  hold  the  shipper 
to  his  agreement  fairly  made  as  to  value,  even 
where  the  loss  or  injury  has  occurred  through 
the  negligence  of  the  carrier.  The  effect  of 
the  agreement  Is  to  cheapen  the  freight  and 
secure  the  carriage  If  there  Is  no  loss,  and  the 
effect  of  disregarding  the  agreement  after  a 
loss  Is  to  expose  the  carrier  to  a  greater  risk 
than  the  parties  intended  he  should  assume. 

•  •  •  The  limitation  as  to  the  value  has  no 
tendency  to  exempt  from  liability  for  negli- 
gence. It  does  not  Induce  want  of  care.  It  ex- 
acts from  the  carrier  the  measure  of  care  due 
to  the  value  agreed  on.  The  carrier  Is  bound 
to  respond  In  that  value  for  negligence.  The 
compensation  for  carriage  is  based  on  that 
value.  The  shipper  is  estopped  from  saying 
that  the  value  is  greater.  The  articles  have 
no  greater  value  for  the  purpose  of  the  con- 
tract of  transportation  between  the  parties 
to  that  contract.  The  carrier  must  respond 
for  negligence  up  to  that  value.  It  Is  Just 
and  reasonable  that  such  a  contract,  fairly 
entered  Into  and  where  there  Is  no  deceit 
practiced  on  the  shipjwr,  should  be  upheld. 
There  Is  no  violation  of  public  policy.  On 
the  contrary,  it  would  be  unjust  and  unrea- 
sonable, and  would  be  repugnant  to  the  sowid- 
est  principles  of  fair  dealing  and  of  the  free- 
dom of  contract,  and  thus  In  conflict  with 
public  policy,  if  a  shipper  should  be  allowed 
to  reap  the  benefit  of  the  contract  If  there 
Is  ho  loss,  and  to  repudiate  it  in  case  of  loss. 

•  *  »  The  distinct  ground  of  our  decision 
in  the  case  at  bar  Is  that  where  a  contract 
of  the  kind,  signed  by  the  shipper.  Is  fairly 
made,  agreeing  on  the  valuation  of  the  prop- 
erty carried,  with  the  rate  of  freight  based 
on  the  condition  that  the  carrier  assumes  lia- 
bility only  to  the  extent  of  the  agreed  valua- 
tion, even  In  case  of  loss  or  damage  by  the 
negligence  of  the  carrier,  the  contract  will  be 
upheld  as  a  proper  and  lawful  mode  of  secur- 
ing a  due  proportion  between  the  amount  for 
which  the  carrier  may  be  responsible  and 
the  freight  he  receives  and  of  protecting  him- 
self against  extravagant  and  fanciful  valua- 
tions." 

In  the  case  of  Graves  v.  L.  S.  &  M.  S.  R.  R. 
Co.,  137  Mass.  33,  50  Am.  Bep.  282,  where  the 
valuation  was  contained  In  a  bill  of  lading  in 
which  it  was  stipulated  ttiat  the  goods  were 
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"shipped  at  an  agreed  vcluationof  |20  per 
barrel,"  it  Is  eald:  "If  we  adopt  the  general 
rule  that  a  carrier  cannot  •  •  •  exempt 
himself  from  responsibility,  •  •  •  we  are 
of  opinion  that  it  does  not  cover  the  case  be- 
fore us,  which  must  be  governed  by  other 
considerations.  The  defendant  has  not  at- 
tempted to  exempt  Itself  from  liability  for 
the  negligence  of  its  servants.  It  has  made 
no  contract  for  that  purpose,  but  admits  Its 
responsibility.  •  *  ♦  The  care  to  be  exer- 
cised In  transporting  property  and  the  rea- 
sonable compensation  for  its  carriage  depend 
largely  on  its  nature  and  value.  *  ♦  • 
It  is  just  and  reasonable  that  a  carrier  should 
base  his  rate  of  compensation  to  some  extent 
npon  the  value  of  the  goods  carried.  This 
measures,  and  is  an  important  element  in  fix- 
ing, his  compensation.  If  a  person  volun- 
tarily represents  and  agrees  that  the  goods 
delivered  to  a  carrier  are  of  a  certain  val- 
ue, and  the  carrier  is  thereby  induced  to  grant 
hlra  a  reduced  rate  of  compensation  for  the 
carriage,  such  person  ought  to  be  barred  by 
his  representations  and  agreement.  Other- 
wise, be  imposes  upon  the  carrier  the  obli- 
gations of  a  contract  different  from  that  into 
which  he  has  entered.  •  *  •  we  are  of 
opinion  that  the  plaintiffs  are  estopped  to 
show  that  'the  property  -shipped'  was  of 
greater  value  than  was  represented.  The 
plaintiffs  cannot  recover  a  larger  sum  without 
violating  their  own  agreement.  Although 
one  of  the  indirect  efforts  of  such  a  contract 
is  to  limit  the  extent  of  the  responsibility  of 
the  carrier  for  the  negligence  of  Its  servants, 
this  was  not  the  purpose  of  the  contract 
We  cannot  see  that  any  consideration  of  a 
sound  public  policy  requires  that  such  con- 
tracts should  be  held  Invalid,  or  that  a  per- 
son who  In  such  contract  fixes  a  value  upon 
his  goods,  which  he  Intrusts  to  the  carrier, 
should  not  be  bound  by  his  valuation." 

In  two  cases  In  this  court,  while  the  par- 
ticular section  of  our  Code  as  to  contracts 
limiting  liability  for  gross  negligence  was  not 
directly  Involved,  still,  discussing  the  effect  of 
an  agreed  valuation  In  a  contract  between  a 
shipper  and  carrier,  the  court  expressed  Itself 
In  approval  of  the  rule  laid  down  In  the  Hart 
Case.  Said  this  court:  "There  Is  a  wide 
distinction  between  a  contract  for  exemption 
from  liability  in  case  of  negligence,  which 
Is  usually  held  in  derogation  of  public  policy, 
tending  to  encourage  negligence,  and  a  con- 
tract fairly  made  whereby,  in  consideration 
of  a  lower  freightage,  the  parties  agree  upon 
a  fixed  or  determinate  value  to  be  placed  up- 
on the  article  to  be  shipped,  in  case  of  its 
loss."  Pierce  v.  S.  P.  Co.,  120  Cal.  156,  166, 
47  Pac.  874,  52  Pac  302.  40  L.  R.  A.  350. 
Also :  "It  would  be  unreasonable  for  a  ship- 
per to  expect  his  packages  to  be  carried  for 
a  compensation  based  upon  an  agreed  valua- 
tion much  less  than  the  actual  value,  and 
tbm,  in  case  of  loss,  recover  the  full  value. 
♦  •  ♦  Where  •  •  •  the  shipper  agrees 
to  a  certain  value,  he  should  not  be  beard. 


In  case  of  loss,  to  claim  a  greater  value.  Such 
a  contract  is  fair  and  reasonable,  and  is  not 
contrary  to  public  policy.  It  is  not  a  con- 
tract that  relieves  the  carrier  from  respon- 
sibility for  his  own  misbehavior.  He  Is  liable 
In  case  of  loss  for  the  value  of  the  packages 
as  agreed  to  by  the  shipper,  and  upon  which 
value  he  pays  a  reduced  compensation  for 
the  carriage.  Limitation  as  to  value  does 
not  excuse  negligence."  Michalltschke  v.  W. 
F.  &  Co.,  118  Cal.  683,  088,  50  Pac.  847. 

We  content  ourselves  with  thus  quoting  at 
length  from  these  authorities.  They  discuss 
the  matter  fully,  and  declare  principles  which 
should  govern  in  construing  contracts  of  this 
nature.  To  the  same  effect  are  St  Louis,  etc., 
Ry.  Co.  v.  Weakly,  50  Ark.  397,  8  S.  W.  13-1, 
7  Am.  St  Rep.  104;  Zlmmer  v.  N.  Y.  C. 
A  H.  R.  R.  R.  Co.,  137  N.  X.  460,  33  N.  E. 
642;  Jennings  ▼.  Smith,  106  Fed.  130,  45  O.  C. 
A.  249;  Bermel  v.  N.  T.,  N.  H.  &  H.  R.  R.  R. 
Co.,  172  N.  Y.  639,  05  N.  E.  1113 ;  Hill  v.  N. 
P.  Ry.  Co.,  74  Pac.  1054,  33  Wash.  697;  O'- 
Malley  v.  Great  Northern  Ry.,  86  .Minn.  380, 
90  N.  W.  974;  Railway  v.  Sowell,  90  Tenn. 
17,  15  S.  W.  837 ;  Normile  v.  O.  R.  &  N.  Co.. 
41  Or.  177,  69  Pac.  928.  It  is  true  that  there 
are  some  authorities  holding  to  a  contrary 
doctrine,  as  there  are  those  which  sustain 
contracts  exempting  carriers  from  all  lia- 
bility for  negligence;  but  the  weight  of  Amer- 
ican authority  is  in  support  of  the  doctrine 
announced  in  the  Hart  and  other  cases  cited. 
While  the  authorltie.<!  referred  to  discuss  the 
effect  of  such  contracts  arising  in  cases  where 
only  ordinary  negligence  was  Involved,  that 
can  make  no  difference  In  the  application  of 
the  principle  to  cases  hivolvlng  gross  neg- 
ligence. It  is  obvious  that  In  principle  it  can 
make  no  difference  what  the  character  of 
the  negligence  may  be.  As  it  Is  pertinently 
said  in  Calderon  v.  Atlas  S.  S.  Co.,  69  Fed. 
574,  578,  16  0.  C.  A.  332 :  "Such  a  valuation 
would  necessarily,  In  the  absence  of  fraud, 
conclude  t)oth  the  shipper  and  the  carrier  upon 
any  Inquiry  as  to  the  amount  of  damages 
arising  from  a  loss,  and  the  contract  would 
therefore  extend  to  any  kind  of  a  liability." 
It  will  be  observed  In  the  authorities  quoted 
that  they  speak  of  a  contract  which  Is  rea- 
sonable and  freely  made  between  the  parties. 
In  the  case  at  bar  there  can  be  no  question 
of  the  reasonableness  of  the  contract.  It  was 
based  upon  a  consideration  of  a  rate  of  trans- 
portation much  lower  than  it  would  have 
been  bad  the  valuation  been  higher,  or  If  the 
carrier  assumed  all  the  risk  which  the  ship- 
per now  seeks  to  charge  It  with.  The  im- 
practicability of  establishing  one  rate  for 
the  transportation  of  stock  of  different  values 
is  universally  recognized.  Rates  for  trans- 
portation are  based  upon  the  value  of  the 
property,  and  it  is  only  natural  that  the 
amount  of  care  which  is  to  be  exercised  by 
the  carrier  in  the  protection  of  the  property 
will  be  largely  determined  by  Its  value.  In 
the  case  at  bar,  following  the  general  rule,  de- 
fendant established  freight  rates  under  these 
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special  contracts  of  shipment  which  were  pro- 
portional to  the  yalne  of  the  property  shipped 
— an  increase  of  10  per  cent  In  the  freight 
charges  for  a  rise  of  100  per  cent.  In  the 
value  of  horses  to  be  transported,  which  can- 
not be  said  to  be  an  unreasonable  charge. 

As  to  the  contract  being  freely  and  fairly 
made:  Delaney  had  shipped  these  horses 
over  the  road  of  the  defendant  before,  and  on 
Just  such  a  contract,  containing  the  same  valu- 
ations as  appear  in  the  one  in  question  here. 
Before  this  latter  contract  was  entered  into, 
he  had  discussed  with  the  agent  of  the  de- 
fendant the  shipment  and  the  rate  of  ship- 
ment of  these  horses.  He  was  not  required 
to  ship  them  nnder  the  contract.  If  be  did 
not  consider  the  rates  thereunder  reasonable, 
he  was  not  required  to  take  them.  He  conld 
have  shipped  them  under  an  ordinary  bill 
of  lading,  though  at  a  higher  rate  of  freight, 
and  In  case  of  loss  could  have  recovered 
whatever  they  were  worth.  BJven  nnder  the 
contract  he  was  not  required  to  place  the 
valuation  on  them  that  he  did.  He  fixed  the 
valuation  on  them  himself.  The  defendant 
had  nothing  to  do  with  it  And  he  knew, 
when  he  signed  the  contract,  that  It  provided 
that  the  liability  of  defendant  was  limited 
by  Its  terms  to  the  value  of  $20  for  each 
horse,  as  he  had  valued  them.  As  we  have 
said,  these  special  contracts  provided  for 
freight  rates  proportionate  to  the  value  of 
the  horses  shipped.  Delaney  could  have  put 
their  valuation  at  any  higher  rate  than  $20 
which  he  deemed  they  were  worth.  There 
was  nothing  to  prevent  him  from  doing  so. 
It  was  solely  a  matter  of  choice  with  him. 
and  in  fixing  the  valuation  he  did  he  could 
have  been  prompted  only  by  a  desire  to  ob- 
tain a  low  freight  rate  based  on  this  low 
valuation.  Nor,  in  determining  whether  such 
a  contract  is  fair  or  reasonable,  can  there  be 
taken  Into  consideration  the  fact  whether  the 
agreed  value  of  the  property  reasonably  ap- 
proximated Its  real  valua  That  question 
was  presented  in  some  of  the  cases  cited.  In 
Hill  V.  N.  P.  By.  Co.,  supra,  In  reply  to  a 
contention  of  counsel  for  appellant  urging 
that  It  should,  the  court  said:  "An  exami- 
nation of  the  cases  cited  we  do  not  think 
sustains  this  contention,  and,  even  where 
there  has  been  an  attempt  to  make  this  dis- 
tinction, it  has  been  in  principle  a  failure. 
The  contract  establishing  the  released  valu- 
ation must  be  construed  to  embrace  the  real 
valuation."  In  the  Hart  Case,  supra,  which 
was  a  suit  relative  to  the  value  as  here  of 
race  horses,  the  court  dismisses  that  con- 
tention as  without  merit,  saying :  "Although 
the  horses,  being  race  horses,  may,  aside  from 
the  bill  of  lading,  have  been  of  gi-eater  value 
than  that  specified  In  it,  whatever  passed  be- 
tween the  parties  before  the  bill  of  lading 
was  signed  was  merged  in  the  valuation  It 
fixed.  •  •  •"  In  Steers  v.  L.  N.  T.  &  P. 
S.  S.  Co.,  57  N.  Y.  1,  15  Am.  Rep.  453,  the 
agreed  valuation  of  the  trunk  in  question  was 
$50,  whereas  it  was  shown  that  the  value 


of  its  contents  ^ceeded  $1,000.  In  Zimmer 
V.  N.  Y.  C.  &  H.  B.  B.  tL  Co.,  supra,  the 
agreed  valuation  was  $100,  though  the  valua 
thereof  found  by  the  Jury  was  over  $3,000. 
And  In  all  the  other  cases  cited  sustaining 
such  special  contracts,  necessarily  the  actual 
valuation  must  have  exceeded  the  agreed 
valuation,  and  the  question  whether  It  did 
or  not  must  have  been  held  to  be  immaterial. 

We  do  not  think  that  this  matter  requires 
any  further  discussion.  Under  the  author- 
ities the  special  contract  eateeeA  Into  between 
plaintiffs  and  defendant  cannot  be  held  in- 
valid as  one  exempting  the  defendant  from 
liability  for  gross  negligence.  It  does  not  do 
Bo,  nor  pretend  to  do  so,  bat,  on  the  contrary, 
must  be  sustained  as  a  reasonable  contract 
freely  entered  into  by  the  shipper  and  under 
which  the  defendant  assumed  full  responai- 
billty  for  the  actual  value  of  the  property  as 
such  value  was  fixed  by  the  parties,  and 
defendant  cannot  be  made  responsible  for 
loss  in  an  amount  exceeding  that  agreed  val- 
uation. 

The  court  erred  in  refusing  to  Instmct 
the  jury  that  they  could  not  return  a  verdict 
exceediUK  the  agreed  valuation  in  each  caw 
— $20 — and  for  that  reason  the  Judgment  Is 
reversed,  and  a  new  trial  ordered. 

We  concur:  BEATTY,  C.  J.;  McPAR- 
LAND,  J.;  HENSHAW,  J.;  ANOELLOTTI, 
J.;  SLOSS,  J. 

SHAW,  J.  (dissenting).  In  the  absence  of 
a  special  contract  on  the  subject,  when  goods 
under  shipment  are  destro.ved  by  the  gross 
negligence  of  the  carrier,  the  extent  of  the 
liability  of  the  carrier  In  damages  is  the 
actual  value  of  the  goods.  If  a  carrier  makes 
an  agreement  In  advance  that  its  llablllt.v 
for  such  destruction  by  its  own  gross  negli- 
gence shall  not  be  the  actual  value  of  the 
goods,  $1,000  for  Instance,  but  a  smaller 
amount,  which  the  carrier  and  the  shipper 
agree  shall  be  considered,  for  the  purposes 
of  the  shipment,  the  value  of  the  goods,  $100 
for  Instance,  I  am  unable  to  perceive  why 
such  a  contract  does  not  exonerate  the  car- 
rier from  liability  for  Its  gross  negligence 
to  the  extent  of  $900.  And,  if  a  contract  has 
that  effect,  I  cannot  see  why  the  fact  that 
the  effect  desired  is  not  directly  contracted 
for  in  express  terms,  makes  It  any  the  less  a 
violation  of  section  2175  of  the  Civil  Code, 
which  prohibits  the  making  of  such  contracts. 
The  exemption  from  liability  to  the  extent 
of  the  difference  between  the  actual  value 
and  the  stated  value  is  expressly  contracted 
for  In  the  agreement  In  question  here,  how- 
ever. If  we  hold  that  this  contract  is  not 
forbidden  by  the  provision  of  the  Code,  then 
that  provision  is  practically  annulled.  The- 
oretically no  person  is  compelled  to  avail 
himself  of  the  services  of  common  carriers, 
for  he  may  walk,  or  hire  his  own  convey- 
ance; but  practically  the  thing  Is  compulsory, 
and  the  terms  must  be  those  fixed  by  the  car- 
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rier.  If  the  provlston  were  made  solely,  or 
chiefly,  for  the  benefit  of  tbe  shipper  or  pas- 
senger, the  theory  that  be  might  waive  bis 
right,  or  that  he  might  be  estopped  to  assert 
It  by  his  conduct  or  by  bis  contract  freely 
made,  would  be  perfectly  sound  and  reason- 
able. But  tbe  law  Is  not  made  for  the  bene- 
fit of  the  shipper  or  passenger  alone.  It  is 
founded  on  public  policy,  having  for  Its  ob- 
ject  the  safety  of  buman  beings  from  death 
or  Injury  and  tbe  prevention  of  the  destruc- 
tion of  property.  Where  a  course  of  conduct 
is  required  by  law  In  furtherance  of  such 
public  policy,  it  Is  not  within  the  province 
of  the  Individual  immediately  interested  to 
dispense  with  an  obedience  to  Its  provisions 
by  any  agreement,  or  to  obviate  Its  efCects 
by  his  conduct  making  it  Inequitable,  as  be- 
tween himself  and  the  other  party,  to  enforce 
it.  The  law  In  such  cases  makes  use  of 
his  interest  as  a  means  of  enforcing  the  pro- 
visions adopted  for  the  purpose  of  securing 
the  safety  of  the  traveling  public  and  pre- 
venting the  negligent  destruction  of  property. 
He  Is  to  that  extent  a  public  agent,  and  as 
such  he  should  not  be  permitted  to  divest 
himself  of  the  right  and  power  to  act 

In  those  jnrlsdictlonB  where  this  policy 
exists  solely  by  virtue  of  the  common  law, 
which  Is  the  creature  of  the  judicial  power, 
I  concede  that  the  same  power  Is  competent 
to  qualify  It  or  limit  Its  application,  although 
tbe  modification  may  render  the  policy  prac- 
tically fruitless.  But  in  this  state  the  policy 
is  the  creature  of  tbe  legislative  power.  It 
has  been  established  by  legislative  act  which 
In  such  matters  is  superior  to  tbe  Judiciary, 
and  I  do  not  believe  tliat  It  should  be  within 
the  power  of  the  courts  to  declare  that  tbe 
parties  immediately  concerned  may,  by  their 
previous  conduct  or  by  agreements  made  In 
advance,  defeat  the  purpose  of  tbe  law. 


in  C«l.  7M 

ITERSON  V.  METROPOLITAN  LIFE  INS. 

CO.    (L.  A.  1,002.) 
(Supreme  Conrt  of  California.    Aug.  20,  1907.) 

1.  Insurance— Applications  tob  Lifb  Poli- 
cies—Wabrantiks—Wajvkb. 

Where  the_  insurer,  with  knowledge  that 
iSny  representntions  of  the  insured  are  untrue, 
consummates  the  contract  of  insurance  by  issu- 
ing a  policy,  it  waives  the  right  to  subsequently 
assert  the  falsity  of  the  representations  and 
avoid  liability. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  U  866-99T.] 

2.  Same. 

Where  a  soliciting  agent  of  an  insurer  has 
neither  actual  nor  ostensible  authoritv  to  waive 
the  falsity  of  statements  in  an  application  for 
a  life  policy,  his  knowledge  of  the  falsity  of 
statements  therein,  not  communicated  to  the  in- 
sorer,  is  not  knowledge  of  the  insurer. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  g  909.] 

8.  Same— AuTHOBiTY  op  Solicitino  Agent. 

An  application  for  a  life  policy  stipulated 
that  the  answers  of  the  applicant  were  true, 
and  that  they  were  the  basis  of  the  contract  of 
insurance,  and,  if  untrue,  that  the  policy  should 
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be  void;  that  only  officers  at  tlie  borne  office 
of  the  insurer  had  authority  to  determine  wheth- 
er a  policy  should  issue ;  and  that  no  statements 
made  to  the  soliciting  agent  should  be  bindinz 
on  the  insurer,  unless  reduced  to  writing  and 
presented  to  the  officers  of  the  insurer  at  the 
home  office.  Held,  that  the  soliciting  agent  had 
no  authority  to  waive  misrepresentations  in  the 
application. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  28.  Insurance.  8  969.] 
4.  Same  —  Wabbanties  —  Misbefbesenta- 

TIONS— WAIVEK. 

The  applicant  fOr  insurance  stated  that  he 
had  never  nad  paralysis,  while  as  a  matter  of 
fact  he  had  had  partial  paralysis,  which  fact 
was  known  to  the  soliciting  agent,  who  did  not 
communicate  the  knowledge  to  the  insurer. 
Held,  that  the  insurer,  by  issuing  a  policy  on 
the  application,  did  not  waive  its  right  to  rely 
on  the  falsity  of  the  statement  to  defeat  lia- 
bility. 

In  Bank.  Appeal  from  Superior  Court 
Los  Angeles  County;  Charles  Monroe,  Judge. 

Action  by  Annie  P.  Iverson  against  the 
Metropolitan  Life  Insurance  Company.  From 
a  Judgment  for  defendant  plaintiff  appeals. 
Affirmed. 

Porter,  Sutton  &  Crulckshank,  for  appel- 
lant   Seward  A.  Simons,  for  respondent 

DORIGAN,  J.  This  action  was  brought  by 
plaintiff  as  beneficiary  to  recover  upon  two 
policies  of  life  insurance  issued  by  defend- 
ant In  favor  of  James  E.  Iverson,  her  hus- 
band. Tbe  case  was  tried  by  tbe  court  and 
from  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals;  tbe  appeal  being  presented 
on  the  Judgment  roll. 

Tbe  applications  for  l)oth  policies  of  in- 
surance, which  were  made  and  signed  by  tbe 
assured,  contahied  tbe  following:  "(2)  I 
have  never  had  any  of  the  following  com- 
plaints or  diseases:  Apoplexy,  asthma, 
bronchitis,    •    •    •    hemorrhage.     Insanity, 

•  *    •    paralysis,  pneumonia,  rheumatism. 

*  •  ♦  (12)  I  agree  that  this  application 
has  been  made,  prepared,  and  written  by  my- 
self, or  my  own  proper  agent,  and  that  inas- 
much as  only  tbe  officers  at  tbe  home  office  of 
the  company  in  the  city  of  New  York  have  au- 
thority to  determine  whether  or  not  a  policy 
shall  Issue  upon  any  application,  and  as  they 
act  on  tbe  written  statements,  answers,  war- 
ranties, and  agreements  herein  made,  no 
statements,  promises,  or  Information  made 
or  given  by  or  to  the  person  soliciting  or  tak- 
ing this  application  for  a  policy,  or  by  or  to 
any  person,  shall  be  binding  on  tbe  company 
or  In  any  manner  affect  Its  rights,  unless 
such  statements,  promises,  or  information  be 
reduced  to  writing  and  presented  to  the  of- 
ficers of  the  company  at  tbe  home  office.  And 
I  further  declare,  warrant,  and  agree  that 
the  representations  and  answers  made  above 
are  strictly  correct  and  wholly  true,  that  they 
shall  form  the  basis  and  t>ecome  part  of  the 
contract  of  insurance,  if  one  be  Issued,  and 
tliat  any  untrue  answer  will  render  the  policy 
null  and  void,  and  that  said  contract  shall 
not  be  binding  upon  tbe  company  unless  upon 
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Its  date  and  delivery  the  Insured  be  alive  and 
In  sound  health."  The  policies  Issued  were 
based  on  these  applications  and  contain  the 
following  provision:  "This  policy  Is  void  if 
any  of  the  statements  or  warranties  in  the 
application  for  this  policy  be  not  true." 

The  court  found  that  at  the  date  of  the 
I)olicies  Iverson  was  alive  and  In  sound 
health,  and  that  he  and  plalntifT  had  complied 
with  all  the  terms  and  conditions  of  the  pol- 
icy to  be  performed  by  them,  except  as  fur- 
ther stated  In  the  findings,  and  In  that  re- 
gard the  court  made  the  following  finding: 
"(3)  The  defendant  issued  the  said  policies 
of  Insurance,  Induced  by  the  warranties  and 
agreements  made  In  the  application,  a  copy 
of  which  Is  attached  to  the  said  policies. 
*  •  •  (7)  The  statement  made  by  said 
James  E.  Iverson  in  bis  application  that  he 
bad  'never  had  any  of  the  following  com- 
plaints or  diseases,  to  wit:  Apoplexy,  asth- 
ma, bronchitis,  •  •  •  hemorrhage,  insan- 
ity, •  •  •  paralysis,  pneumonia,  rheuma- 
tism •  ♦  • ' — was  untrue.  In  this:  that 
he  had  had  a  partial  paralysis  in  August, 
1900,  and  was  seriously  ill  at  that  time  from 
said  stroke  of  partial  paralysis,  and  was  at- 
tended by  Dr.  C.  A.  Briggs."  The  court  fur- 
ther found:  "(8)  That  Harvey  L.  Clark  was 
the  agent  who  solicited  the  said  James  E. 
Iverson  to  take  an  insurance  policy  with  the 
defendant  company,  and  that  he  was  an  agent 
for  the  purpose  of  soliciting  insurance  only; 
that  he  had  known  James  E.  Iverson  for  more 
than  two  years,  and  at  the  time  he  solicited 
said  Insurance,  and  at  the  time  of  making 
said  application,  be  knew  that  James  E.  Iver- 
son had  had  said  stroke  of  partial  paralysis, 
and  communicated  said  fact  to  )ils  immediate 
superior,  who  was  a  soliciting  agent  of  the 
defendant  In  charge  of  the  other  soliciting 
agents  in  Pasadena,  but  who  was  under  the 
general  agent  in  Los  Angeles,  to  whom  he 
reported;  but  the  fact  that  said  James  E. 
Iverson  had  had  a  partial  stroke  of  paralysis 
as  aforesaid  was  not  communicated  to  said 
general  agent  at  Los  Angeles,  or  to  any  other 
agent  or  officers  of  the  defendant  company." 
As  a  conclusion  of  law  the  court  held  "that 
the  said  policies  of  Insurance  were  null  and 
void  by  reason  of  the  statement  of  said  James 
E.  Iverson  In  bis  application  that  be  had  had 
no  paralysis." 

There  can  be  no  question  but  that  the  writ- 
ten answers  In  the  application  for  insurance, 
made  by  tbe  Insured  in  response  to  the  ques- 
tions asked  him  relative  to  whether  he  had 
ever  had  any  of  the  diseases  specifically  men- 
tioned in  the  questions,  were  material  to  the 
risk  assumed  by  the  respondent;  that  the 
contract  of  Insurance  was  based  on  them,  and 
on  the  agreement  of  the  Insured  that  if  any 
answer  was  untrue  the  policy  to  be  issued 
thereon  should  be  void.  As  the  insured  stat- 
ed in  response  to  an  inquiry  on  the  subject 
in  his  application  that  he  had  not  had  paral- 
ysis, and  this  statement  was  untrue,  the  coa- 


dnsion  of  the  court  that  the  policy  was  void 
was  proper,  unless  the  contention  made  by 
appellant  is  to  be  sustained.    That  conten- 
tion involves  the  legal  effect  to  be  given  to 
the  finding  of  the  trial  court  that  Clark,  the 
soliciting  agent  of  the  defendant,  who  solicit- 
ed the  Insured  to  apply  for  the  ijoilcy,  knew, 
when  the  insured  made  his  application  to  the 
company  Id  which  he  stated  that  he  had  not 
had  paralysis,   that   that   applicant  had   In 
fact  suffered  a  stroke  of  paralysis.    The  posi- 
tion of  appellant  relative  to  this  finding  is 
that  this  knowledge  of  tbe  soliciting  agent, 
Clark,  was  knowledge  of  the  company,  and 
that  the  company,  having  issued  the  iwlicy 
with  knowledge  that  the  statement  of  the  in- 
sured In  bis  application  that  he  had  not  had 
paralysis  was  untrue,  must  be  deemed  to  have 
waived  the  warranty  with  respect  to  It,  and 
cannot  be  beard  to  insist  upon  the  falsity  of 
the  statement  to  avoid  the  policy.    Undoubt- 
edly, If  tbe  company  did  have  such  knowl- 
edge, the  issuance  of  the  policy  after  posses- 
sion of  It  would  amount  to  a  waiver.    War- 
ranties in  an  application  of  insurance  are  for 
the  benefit  of  tbe  insurer,  in  order  that  It 
may  determine  whether  It  will  accept  the 
risk,  and  if,  with  knowledge  that  any  repre- 
sentations or  statements  made  therein  are  un- 
true, it  consummates  the  contract  of  Insur- 
ance, it  is  deemed  to  have  thereby  waived  tbe 
right  to  subsequently  assert  their  falsity  to 
avoid  liability.    But  the  question  always  is, 
did  the  company  have  knowledge?    and  that 
is  the  question  here.    It  is  not  pretended  that 
any  knowledge  possessed  by  Clark  was  in 
fact  communicated  to  any  general  agent  of 
the  defendant,  or  that  It  was  communicated 
to  the  officers  of  the  company  at  the  home  of- 
fice in  New  York.    The  claim  is,  however, 
that  the  relation  of  Clark  to  the  defendant  as 
soliciting  agent  was  such  that,  whether  the 
knowledge  was  Imparted  to  these  agents  or 
officers  or  not,  this  knowledge  was  in  con- 
templation of  law  tbe  knowledge  of  tbe  com- 
pany, because  Clark  had  it,  and  binds  it  as 
effectively  as  if  It  was  communicated.    But 
this  effect  on  the  defendant  of  knowledge 
possessed  by  Clark  would  not  follow  from 
the  fact  simply  that  Clark  was  the  soliciting 
agent    It  could  only  follow  If,  as  such  so- 
liciting agent  of  tbe  company,  he  had  either 
actual    or   ostensible   authority   from    it   to 
waive  the  truthfulness  of  statements,  or  the 
warranties  accompanying  them  in  the  applica- 
tion for  the  policy.    If  be  had  neither  actual 
nor  ostensible  authority  to  do  so,  mere  knowl- 
edge on  his  part,  nucommunicated  to  tbe  of- 
ficers of  the  company  having  conceded  power 
to  waive  conditions  or  warranties,  would  not 
be  binding  on  the  company,  because  knowl- 
edge of  the  agent  is  only  knowledge  to  tbe 
principal  in  matters  which  are  within  the 
scope  of  the  agent's  authority  to  act.    Wes- 
terfleld  v.  New  York  Life  Insurance  Co.,  129 
Cai.  68,  79,  58  Paa  92,  61  Pac.  667.    And  that 
Clark,  as  soliciting  agent,  bad  neither  actual 
nor  ostensible  authority  to  act  so  as  to  waive 
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the  truthfulness  of  any  statement  In  the  ap- 
plication for  the  policy,  or  to  relieve  the  ap- 
plicant from  any  warranties  therein,  or  to 
bind  the  company  by  any  knowledge  he  might 
possess  In  relation  to  such  statements  or  war- 
ranties, is  clearly  shown  by  the  terms  of  the 
application  Itself,  which  expressly  limits  the 
power  and  authority  of  solicltiug  agents  in 
those  and  in  all  particulars  relative  to  matr 
ters  pertaining  to  such  application. 

An  insurance  company  can,  like  any  other 
principal,  prescribe  limitations  upon  the  pow- 
er and  authority  of  agents,  and  persons  deal- 
ing with  such  agents  with  Imowledge  of  the 
limitations  upon  their  authority  are  bound 
by  the  restrictions  imposed.  Now,  in  the 
application  made  and  signed  by  the  insured 
it  was  expressly  agreed  by  him  that  all  his 
answers  therein  were  true;  that  they  should 
form  the  basis  of  the  contract  of  insurance, 
and,  if  any  were  untrue,  the  policy  should  be 
void.  He  was  informed  by  it  plainly  that 
only  the  officers  at  the  home  office  had  author- 
ity to  determine  whether  a  policy  should  Is- 
sue on  the  application,  and  that  they  acted 
on  the  written  statements,  answers,  warran- 
ties, and  agreements  contained  in  it  in  deter- 
mining that  matter.  It  was  further  express- 
ly declared  In  the  application  and  agreed  to 
by  the  applicant  that  no  statements,  promises, 
or  Information  given  to  the  person  soliciting 
the  application  for  the  policy  should  be  bind- 
ing on  the  company,  or  In  any  manner  afltect 
Its  rights,  unless  reduced  to  writing  and  pre- 
sented to  the  officers  of  the  company  at  the 
borne  office.  Clearly,  by  these  provisions  of 
the  application,  express  notice  was  given  to 
the  applicant  that  the  officers  at  the  home 
office  reserved  the  exclusive  right  to  deter- 
mine whether  the  company  would  be  bound 
by  any  statement  or  Information  made  or 
presented  by  its  soliciting  agents,  and  then 
only  when  such  statements  were  presented  to 
them  In  writing,  and  that  soliciting  agents 
bad  no  authority  or  right  at  all  to  bind  It 
by  any  statements,  promises  made,  or  in- 
formation possessed  by  them.  The  company 
bad  a  right  to  thus  limit  the  authority  of  Its 
soliciting  agents,  and  the  beneficiary  under 
the  policy  cannot  now  assert  that  the  com- 
pany was  twund  by  the  information  possessed 
by  Its  soliciting  agent  and  undisclosed  to  It, 
when  It  was  expressly  declared  in  the  ap- 
plication that  the  agent  had  no  authority 
thereby  to  bind  the  company,  that  the  com- 
pany would  not  be  affected  by  it  unless  it 
was  forwarded  to  the  officers  at  the  home 
office  for  their  consideration  and  action  upon 
It,  and  the  Insured  had  knowledge  of  this 
when  he  made  his  application.  As  by  the 
terms  of  the  application  and  to  the  knowledge 
of  the  insured  the  soliciting  agent  had  no  au- 
thority to  bind  the  company  in  any  way,  ei- 
ther by  express  agreement  or  the  possession 
of  any  knowledge  or  Information  concerning 
the  falsity  of  any  of  the  statements  or  war- 
ranties contained  in  the  application,  mere 


possession  of  knowledge  of  such  falsity  was 
not  knowledge  acquired  within  the  scope  of 
bis  authority,  and  therefore  cannot  be  said 
to  be  the  knowledge  of  the  company. 

Counsel  for  appellant  cites  us  to  cases 
where  the  company  has  been  held  bound  by 
the  conduct  of  its  soliciting  and  other  special 
agents.  But  these  are  cases  where  either  the 
agents  had  ostensible  authority  to  act  in  the 
matters  in  question  there  or  had  deceived  the 
insured,  been  guilty  of  some  misrepresenta- 
tion, or  perpetrated  some  fraud  upon  him; 
the  insured  not  being  in  fault  and  acting  in 
good  faith  without  notice  of  any  limitation 
upon  the  authority  of  the  agent.  But  the 
case  at  bar  presents  none  of  these  situations. 
It  is  not  claimed  that  the  agent  perpetrated 
any  fraud  on  the  Insured,  or  that  he  repre- 
sented be  would  or  had  authority  to  waive 
the  truthfulness  of  any  statements  In  the 
application  or  the  accompanying  warranty 
respecting  its  truth.  The  position  taken  here 
by  appellant  simply  is  that,  because  the 
agent  had  information  that  a  statement  the 
assured  warranted  to  be  true  was  false,  the 
mere  possession  of  this  knowledge  bound  the 
company  and  relieved  the  assured  from  his 
warranty,  notwithstanding  it  was  expressly 
provided  in  the  application,  and  the  insured 
l£new  that  the  company  could  not  be  so 
bound,  and  could  only  be  bound  by  having 
such  information  Imparted  In  writing  to  the 
home  officers,  who  were  authorized  to  act 
upon  it  This  position  could  only  be  sustain- 
ed by  holding  that  It  was  not  competent  for 
the  company  to  limit  the  authority  of  its 
agents  and  that  the  insured  is  not  bound  by 
the  knowledge  of  such  limitations.  Of  course, 
it  cannot  be  so  held.  In  the  case  at  bar  there 
is  no  question  of  fraud,  deception,  or  mis- 
representation practiced  by  the  agent.  The 
sole  question  is  one  of  contract.  The  applica- 
tion contained  a  limitation  on  the  authority 
of  the  agent  expressly  providing  against  the 
company  being  bound  by  any  information  pos- 
sessed by  him  not  disclosed  In  the  applica- 
tion and  declaring  the  only  way  It  could  be 
bound,  namely,  by  written  statements  fur- 
nished the  officers  at  the  home  office  for  their 
action  upon  them.  The  assured  knew  all 
this  and  agreed  to  it  It  was  the  contract  of 
the  parties  upon  the  subject  of  the  agent's 
authority,  and  prescribed  the  only  method  in 
which  the  company  could  be  bound,  which  it 
is  not  pretended  was  followed ;  and  we  know 
no  reason  why  the  assured  should  not  be  c<m- 
trolled  by  the  terms  of  the  contract  and  the 
limitations  on  the  authority  of  the  agent 
Imposed  thereby.  New  York  Life  Insurance 
Co.  T.  Fletcher,  117  U.  S.  519,  6  Sup.  Ct  837, 
29  I>.  Ed.  934;  Northern  Assurance  Co.  ▼. 
Grand  View  Ass'n,  183  U.  S.  308,  22  Sup.  Ct 
133,  46  L.  Ed.  213;  McCoy  v.  Metropolitan 
Life  Ins.  Co.,  133  Mass.  82 ;  Clemens  v.  Su- 
preme Council,  131  N.  Y.  485,  30  N.  E.  49S,  16 
L.  R.  A.  33 ;  Dlmlck  v.  Met  Life  In&  Co.,  69 
N.  J.  Law,  384,  55  Atl.  291,  62  L.  R.  A.  7T4. 
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In  dlscnssing  this  matter  we  bare  refer* 
red  simply  to  tbe  finding  of  the  coart  as  to 
the  knowledge  possessed  by  Clark,  the  solicit- 
ing agent  who  actually  solicited  the  applica- 
tion for  the  policy  by  the  assured.  We  have 
In  mind  tbe  fact  that  the  court  found  that 
Clark  bad  imparted  this  Information  to  bis 
Immediate  superior,  also  a  soliciting  agent  of 
defendant  in  charge  of  the  other  soliciting 
agents  in  Pasadena.  That  he  imparted  this 
Information  to  him  does  not  aflCect  the  ques- 
tion. The  knowledge  of  the  superior  solicit- 
ing agent,  under  the  limitation  as  to  the  au- 
thority of  such  agents,  bonnd  the  defendant 
no  more  than  did  the  knowledge  possessed 
by  Clark. 

It  follows,  from  the  view  we  take  of  the 
law  applicable  here,  that  the  insurance  com- 
pany bad  not  waived  the  warranty  made  by 
tbe  assured  In  bis  application  for  a  policy 
relative  to  paralysis;  that  knowledge  by  the 
soliciting  agent  of  the  falsity  of  this  state- 
ment as  to  that  matter  did  not  hare  that  ef- 
fect, In  view  of  the  limitation  on  his  authority 
contained  In  the  application  and  known  to 
tbe  assured,  and  the  further  proTlsion  as  to 
tbe  only  method  by  which  the  warranty 
might  be  waived  by  tbe  company;  that  the 
judgment  Is  supported  by  tbe  finding  that 
there  was  a  breach  of  such  warranty,  and  Is 
affirmed. 

We  concur:  McFARLAKD,  J. ;  8LOS8,  J.; 
HENSHAW,  J. 

ANGBLLOTTI,  J.  I  concur  in  the  Judg- 
ment, and  generally  in  what  is  said  in  the  opin- 
ion. I,  however,  base  my  concurrence  solely 
upon  the  presence  in  the  application  for  tbe 
policy  of  the  provision  set  forth  in  the  opinion, 
and  the  knowledge  thereof  which,  by  the  rec- 
ord before  us,  must  be  imputed  to  the  applicant 
at  tbe  time  be  made  the  application.  Mr. 
Cooley,  in  his  Briefs  upon  the  Law  of  Insur- 
ance, states  that  the  general  rule  that  the 
knowledge  of  an  Insurance  agent  Is  Imputable 
to  tbe  company  applies  also,  in  most  instances, 
to  a  soliciting  agent  with  reference  to  mat- 
ters made  known  to  him  prior  to  the  executloq 
of  the  policy.  Volume  3,  p.  2624  et  seq.  Tbls 
declaration  appears  to  be  supported  by  many 
decisions.  But  where  tbe  company  has,  to 
the  knowledge  of  tbe  applicant,  expressly  pro- 
vided that  it  shall  in  no  way  be  bound  by 
any  knowledge  possessed  by  tbe  soliciting 
agent  and  that  as  to  matters  covered  by  the 
questions  asked  the  applicant  it  acts  solely 
upon  tbe  written  Information  furnished  by 
the  applicant  to  the  home  office,  in  determin- 
ing whether  or  not  a  policy  shall  issue,  which 
Is  tbe  effect  of  the  provision  in  question,  I  do 
not  see  how  the  company  can  be  held  to  be 
bound  by  tbe  mere  knowledge  of  tbe  solicit- 
ing agent  of  the  falsity  of  an  answer  know- 
ingly made  by  the  applicant    ,. 

I  concur:    SHAW,  J. 
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(Supreme  Court  of  CalUomia.    Aug.  19,  1907. 

Rehearing  Denied  Sept.  18,  1907.) 

1.  Municipal     Cobporattorb  —  Stkekt     Iic« 

PBOVXICENTS — CONISACTB— VAUDITX. 

A  contract  for  a  street  improvement  pro- 
viding that  all  damage  arising  from  the  nature 
of  the  work  to  be  done  should  be  sustained  by 
the  contractor  and  that  the  latter  should  in- 
demnify the  citv  from  all  suits  against  it  on 
account  of  any  damages  from  the  actions  of  the 
contractor,  was  void  as  Imposing  conditions  nat- 
urally tending  to  Increase  the  cost  of  the  work 
and  add  to  the  burden  of  the  property  owners. 

2.  Same  —  Action  to  Ahnui.  Asssssmxhi  — 

FABTIES— MiSJOINDEB. 

In  an  action  to  annul  an  assessment  for 
street  improvements  and  bonds  issued  therenn* 
der  constituting  a  lien  on  land  owned  by  plain- 
tiffs, on  the  ground  that  the  contract  for  the 
improyements  was  void,  no  substantial  right  of 
defendant  was  affected  by  the  joinder  as  plain- 
tiffs of  several  owners  of  separate  lots  of  land 
not  claiming  under  a  common  source  of  title. 

3.  Affeal  and  Ebbok— Misjoihdxb  or  Pas- 
ties—Habuless  Ekbob. 

A  judgment  after  trial  on  A*  merits,  will 
not  be  reversed  because  the  court  improperly 
overruled  a  demurrer  on  tbe  ground  of  mis- 
joinder of  parties,  where  such  misjoinder  did 
not  affect  any  substantial  right  of  a  party. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dif. 
vol.  8,  Appeal  and  Error,  §  4U98.] 

4.  Municipal    Corporations  —  Shubt    IK'- 

FBOVEMENTS— Void  Absessxents. 

Where_  proceedings  for  street  work  were 
void  ab  initio,  there  was  no  moral  obligation 
on  the  part  of  the  owners  of  land  abutting  on 
tlte  street  to  pay  any  part  of  an  invalid  assess- 
ment made  for  such  street  work,  so  that  a  ten- 
der of  the  amount  properly  due  was  not  a  con- 
dition precedent  to  the  right  to  sue  to  set  aside 
the  assessment 

[Ed.  Note.— For  oases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  1200.] 

Beatty,  C.  J.,  and  Shaw  and  IJorigan,  JJ., 
dissenting. 

In  Bank.  Appeal  from  Superior  Court,  I/m 
Angeles  County;  Waldo  M.  York,  Judge. 

Action  by  H.  J.  Woollacott  and  others 
against  Cora  L.  Me^In,  substituted  for  D.  A. 
Meekin.  Judgment  for  plaintlBs,  and  defend- 
ant appeals.    Affirmed. 

Munson  ft  Barclay,  for  appellant  O.  B. 
Carter,  for  resiiondents. 

ANGBLLOTTI,  J.  This  Is  an  action  by  12 
persons,  owning  separate  lots  of  land  In  tbe 
city  of  Los  Angeles,  to  obtain  a  decree  de- 
claring void  and  annulling  a  certain  assess- 
ment npon  tbeir  land  for  street  woi^  done 
on  Mott  street  In  said  city,  and  the  bonds  is- 
sued thereon,  constituting  a  lien  on  said  land. 
Judgment  was  given  In  favor  of  plaintiffs, 
and  defendant  appeals  therefrom. 

Upon  the  question  as  to  the  validity  of 
the  assessment  and  bonds  It  will  be  neces- 
sary to  notice  but  one  of  tbe  objections  of 
plaintiffs.  Tbe  street  work  done  consisted  of 
the  grading  and  graveling  of  a  portion  of  Mott 
street  and  the  construction  therein  of  a  ce- 
ment curb,  a  redwood  curb,  a  cement  side- 
walk, and  a  oobble-paved  gutter.    Tbe  Tari< 
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0U8  proeeedlngs  of  tbe  city  officials,  from 
and  Including  tlie  resolution  of  intention  to 
end  including  the  contract  for  the  work,  pro- 
vided that  thp  ivork  stiould  be  done  in  ac- 
cordance wltli  certain  described  specifications 
on  file  in  ttae  office  of  tbe  city  clerk  of  said 
city.  By  reference,  tbese  specifications  were 
expressly  made  a  part  of  tbe  contract,  and 
tbis  inclusion  of  sncb  specifications  as  a  part 
of  tbe  contract  was,  of  course,  authorized  by 
tbe  reference  thereto  In  the  anterior  pro- 
ceedings. The  specifications  so  referred  to 
In  all  the  proceedings  were  separate  specifi- 
cations for  the  different  kinds  of  work.  Kach 
of  tbese  specifications  contained  tbe  following 
proYlsions:  ".illl  loss  or  damage  arising  from 
the  nature  of  the  work  to  be  done  under  this 
agreement,  or  from  any  unforeseen  obstmo- 
tion  or  difficulties  which  may  be  encountered 
In  tbe  prosecution  of  tbe  same,  or  from  tbe 
action  of  tbe  elements,  or  from  any  incum- 
brances on  tbe  lines  of  tbe  work,  or  for  any 
act  or  omission  on  the  part  of  the  contractor, 
or  any  person  or  agent  employed  by  him,  not 
authorized  by  this  agreement,  Shall  be  sus- 
tained by  the  contractor.  *  •  •  The  con- 
tractor shall  indemnify  and  save  harmless 
tbe  city  of  Los  Angeles  from  all  suits  and 
actions  of  every  name  ^d  description  brought 
against  it  for  or  on  account  of  any  damages 
received  or  sustained  by  any  party  or  par- 
ties, or  by  or  from  any  of  tbe  acts  of  or  any- 
thing done  by  said  contractor,  bis  servants,  or 
agents  in  the  prosecution  of  said  work."  The 
Italics  are  ours.  Tbese  two  provisions  were 
In  no  way  connected,  and  were  apparently 
separate  and  Independent  stipulations. 

The  question  as  to  tbe  effect  on  tbe  as- 
sessment and  bonds  of  tbe  Italicized  portion 
of  the  first  of  these  provlslous  is  determined 
by  tbe  decision  of  this  court  in  Blochman  v. 
Spreckels,  135  Cal.  662,  67  Pac.  1061,  and 
Goldtree  v.  Spreckels,  135  Cal.  666,  67  Pac. 
1091.  Tbese  were  actions  to  restrain  a  pur- 
chaser at  sales  made  on  bonds  issued  on  an 
assessment  for  street  work  in  the  city  of 
Corouado  from  applying  for  a  deed,  and  to 
quiet  tbe  owner's  title  as  against  such  sales. 
There  was  an  ordinance  of  the  city  providing 
that  tbe  work  "shall  be  done  in  accordance 
■with  the  following  specifications,"  which  or- 
dinance was  held  to  constitute  a  part  of  tbe 
contract  for  tbe  work.  That  ordinance,  after 
specifying  tbe  manner  of  doing  tbe  work  and 
tbe  materials  to  be  used,  provided,  among 
other  things,  as  follows;  "All  loss  or  dam- 
age arising  from  the  nature  of  the  work  to  be 
done  under  these  specifications  shall  be  sus- 
tained by  the  contractor."  It  will  be  ob- 
served that  the  only  difference  between  this 
and  tbe  italicized  portion  of  the  provision  In 
tbe  case  at  bar  is  In  the  use  of  the  words 
"tbese  specifications,"  Instead  of  "this  agree- 
ment" This  difference  In  verbiage  Is  clear- 
ly Immaterial.  The  provisions  are  substan- 
tially tbe  same,  and  necessarily  mean  the 
same  thing,  imless  the  connection  in  which 
tbey  are  used  makes  a  difference.    There 


was  also  a  provision  In  the  cases  cited  that 
the  contractor  "shall  hold  tbe  city  harmless 
for  any  and  all  suits  for  damages  arising  out 
of  tbe  construction  of  said  Improvements" 
This  court  held  that,  while  a  fair  construc- 
tion of  the  other  provisions  might  warrant  a 
conclusion  that  tbey  referred  only  to  dam- 
ages resulting  from  tbe  negligence  of  the  con- 
tractor in  prosecuting  tbe  work,  the  provi- 
sion as  to  loss  or  damage  arising  from  the 
nature  of  the  work  had  a  broader  meaning, 
and  included  practically  any  damage  for 
which  tbe  cii7  would  be  liable  which  might 
originate  "in  the  nature  of  the  work  to  be 
done."  It  was  held,  citing  Brown  v.  Jenks, 
9S  Cal.  10.  82  Paa  701,  and  Alameda  Mao 
adamizlng  Co.  v.  Prlngle,  130  Cal.  226,  62 
Pac.  394,  62  li.  R.  A.  264,  80  Am.  St.  Rep. 
124,  that  such  a  provision  was  not  only  un- 
authorized by  statute,  but  that  it  Imposed  con- 
ditions naturally  tending  to  Increase  the  cost 
of  tbe  work  and  Increase  the  burden  of  tbe 
property  owner,  and  the  judgments  giving 
the  owners  the  relief  sought  on  account  of 
the  Invalidity  of  the  assessment  and  bonds 
were  affirmed. 

So  far  as  the  question  as  to  the  proper  con- 
struction of  the  provision  under  discussion  is 
concerned,  there  is  no  material  difference  be- 
tween the  case  at  bar  and  the  cases  of  Bloctk* 
man  v.  Spreckels,  supra,  and  Ooldtree  t. 
Spreckels,  supra.  The  added  clauses  present 
In  tbe  case  at  bar  In  no  degree  teoA  to  affect 
tbe  force  or  meaning  of  what  is  clearly  a 
separate  and  independent  provision  as  to 
the  loss  or  damage  arising  from  the  nature 
of  the  work  to  be  done.  The  words  "wblcb 
may  be  encountered  In  tbe  prosecution  of  ttae 
same"  can  be  read  only  as  applicable  to  ttae 
clause  "or  from  any  unforeseen  obstruction 
or  difficulties,"  immediately  preceding.  Tbe 
second  provision  in  the  case  at  bar  la  obvioua- 
ly  a  separate  and  distinct  provision,  having 
no  reference  to  the  provision  relating  to  dam- 
ages arising  from  the  nature  of  the  work,  and 
in  no  degree  affecting  the  meaning  thereof. 
No  principle  of  construction  would  justify 
the  conclusion  that  tbis  provision  was  intend- 
ed to  detract  from  the  effect  of  the  former 
provision,  and  relieve  from  the  burden  there- 
by Imposed.  There  is  no  mra-it  in  the  conten- 
tion that  tbe  unauthorized  provision  was  not 
a  "specification"  as  to  the  materials  to  be 
used,  and  tbe  manner  of  doing  the  work,  and, 
therefore,  was  not  Included  in  tbe  reference 
to  tbe  specifications  made  in  tbe  preliminary 
proceedings.  Whether  or  not  the  provision 
is,  in  strictness,  a  "specification,"  it  was  a 
part  of  each  of  the  documents  on  file  referred 
to,  entitled  simply  "Specifications  No.  68,  for 
the  Construction  of  Graveled  Streets  In  the 
City  of  Los  Angeles,"  "Specifications  No.  54, 
for  tbe  Construction  of  Cement  Curbs  in 
the  City  of  Los  Angeles,"  etc.,  and  was  man- 
ifestly included  In  that  term,  both  in  the  doc- 
uments entitled  "Specifications"  and  the  ref- 
erences thereto.  Just  as  it  was  in  tbe  ordi- 
nance Involved  In  ttae  Spreckels  Cases  abovi 
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cited.  See,  also,  Brown  v.  Jenks,  98  Cal.  10^ 
32  Pac.  701.  It  is  apparent  tliat,  luless 
the  decisions  In  Blocbman  t.  SpreclielB,  supia, 
and  Ooldtree  v.  Spreckels,  supra,  are  to  be 
oyerruled,  the  assessment  and  t>ouds  here  in- 
yolved  must  be  held  void.  Wblie  ttiose  cases 
were  decided  in  department,  the  decisions 
were  practically  by  the  court  in  bank,  for 
Blochman  t.  Spreckeis  was  decided  by  de- 
partment 1,  and  Goldtree  v.  Spreckels  was  de- 
cided on  the  same  day  on  the  authority  of 
the  Bloclunan  Case  by  department  2.  All  of 
the  then  Justices  of  this  court  except  the 
Chief  Justice  then  gave  their  adherence  to 
the  views  there  expressed,  and  applications 
for  a  rehearing  in  bank  denied.  These  deci- 
sions, given  February  28,  1902,  constitute  a 
mie  of  property  declared  by  this  court,  upon 
the  faith  of  which,  we  must  assume,  parties 
have  acted  In  their  dealings  in  regard  to 
lands.  The  construction  given  by  these  de- 
cisions to  the  provision  In  question  was  cer- 
tainly a  permissible  one.  Under  these  cir- 
cumstances, we  would  not  feel  warranted  In 
overruling  such  decisions,  even  if  we  felt 
that  a  differoit  construction  might  have  been 
given  to  that  provision.  It  is  to  be  noted  in 
this  connection  that  the  proceedinjcs  for  the 
street  work  here  involved  were  inangurated 
by  the  city  of  Los  Angeles  nearly  one  year 
after  the  decisions  above  referred  to. 

A  demurrer  was  interposed  to  the  complaint 
In  the  court  below,  and  overruled.  We  have 
deferred  consideration  of  the  points  made 
relative  to  this  ruling,  as  they  can  be  dis- 
posed of  more  briefly  in  the  light  of  the 
knowledge  afforded  by  what  we  have  said  as 
to  the  merits  of  the  case.  It  was  urged  by 
the  demurrer  that  there  is  a  misjoinder  of 
parties  plaintiff  and  causes  of  action,  in  that 
several  owners  of  separate  lots  of  land  not 
claiming  nnd»  a  common  source  of  title  are 
joined  in  an  action  to  have  the  assessment 
and  bonds  issued  thereunder,  constituting 
liens  on  the  several  parcels,  declared  void. 
It  is  unnecessary  to  consider  the  argument 
of  learned  counsel  for  plaintiffs  in  support  of 
this  Joinder.  Assuming,  for  the  purposes  of 
this  decision,  that  there  was  a  misjoinder. 
It  is  apparent  that  no  substantial  right  of  the 
defendant  was  affected  thereby.  Defendant's 
claim  as  to  each  and  all  of  the  lots  was 
based  entirely  upon  the  validity  of  the  legal 
proceedings,  common  to  all  the  lots,  leading 
up  to  the  assessment.  Those  proceedings 
were,  as  we  have  seen,  ineffectual  for  any 
purpose,  and  void.  No  prejudice  could  possi- 
bly result  to  defendant  from  having  tliat 
question  determined  in  a  single  proceeding 
mantalned  by  the  different  owners.  On  the 
contrary,  in  at  least  one  respect,  such  a  course 
was  manifestly  to  his  advantage,  namely,  in 
the  matter  of  costs  and  attorney's  fees.  It 
seems  to  be  thoroughly  settled  that  a  Judg- 
ment after  trial  upon  the  merits  will  not  be 
reversed  because  the  court  improperly  over- 
ruled a  demurrer  on  the  ground  of  misjoinder 
of  parties,  where  it  is  plain  that  such  mis- 


joinder did  not  affect  any  substantial  right  of 
a  party.  See  Daly  v.  Ruddell,  137  Cal.  671, 
674,  70  Pac.  784 ;  Hlrshfeld  ▼.  Weill,  121  CaL 
13,  IS,  53  Pac.  402:  Asevado  v.  Orr,  100  Cal. 
293,  300,  34  Pac.  777 ;  Reynolds  v.  Lincoln,  71 
Cal.  183,  185,  9  Pac  176,  12  Pac.  449.  This 
is  but  an  application  of  the  rule  declared  by 
section  475,  Code  Civ.  Proc,  that  the  court 
must  disregard  errors  and  improfwr  rulings 
not  affecting  the  substantial  rights  of  tb« 
parties. 

It  is  urged  that  the  complaint  is  fatally 
defective,  in  that  there  la  no  allegation  that 
plaintiffs  ever  offered  to  pay  what  the  street 
improvements  were  reasonably  worth  to  their 
lots.  It  is  said  that  they  cannot  have  the 
equitable  relief  sought  without  doing  eqoity. 
The  equitable  maxim  thus  invoked  has  no  ap- 
plication under  the  facts  shown  by  the  com- 
plaint. We  have  here  proceedings  for  street 
work  bad,  presumably,  without  the  consent 
of  the  landowner,  which  were  void  ab  initio. 
They  could  not  serve  as  a  sufficient  founda- 
tion for  any  assessment,  and  for  tbia  reason 
the  entire  assessment  was  void.  It  cannot 
be  held  upon  the  facts  shown  that  there  was 
any  moral  obligation  on  the  part  of  the  owner 
to  pay  any  part  of  such  an  InTalld  asaesit- 
ment  The  mere  fact  that  the  street  work 
called  for  by  the  invalid  proceedings  and  con- 
tract has  been  done  does  not  create  such  a 
moral  obligation.  The  case  In  this  respect  U 
the  same  as  Chase  v.  Treasurer,  etc,  122  Cal. 
640,  55  Pac.  414,  where  it  was  held.  In  an  ac- 
tion by  the  owner  to  restrain  a  sale  on  such  a 
bond,  that,  as  the  entire  assessment  was  void 
and  there  was  no  tax  to  be  tendered,  no  ten- 
der was  essential  to  the  maintenance  of  the 
action.  The  case  here  does  not  fall  within 
the  doctrine  of  the  cases  cited  by  defendant, 
nor  within  that  of  the  later  cases  (not  cited) 
of  Ellis  Y.  Witmer,  134  Cal.  249,  66  Pac.  301, 
and  Couts  v.  Cornell,  147  Cal.  560,  82  Pac. 
194,  109  Am.  St  Rep.  168,  in  the  latter  of 
which  the  application  of  the  maxim  relied 
upon  Is  fully  discussed. 

There  is  no  merit  In  the  claim  that.  If  the 
assessment  and  bonds  are  void,  they  cast  no 
cloud  upon  the  title  of  plaintiffs.  The  inva- 
lidity is  not  apparent  upon  an  inspection 
merely  of  the  assessment,  warrant,  and  dia- 
gram, and  the  bonds,  which  constitute  prima 
fade  evidence  of  the  validity  of  the  proceed- 
ings, and  the  owners  of  the  land.  In  any  ac- 
tion founded  upon  a  deed  Issued  in  proceed- 
ings to  enforce  the  iien  of  the  bonds,  would  be 
required  to  offer  evidence  to  defeat  a  recovery. 
The  precise  point  here  made  was  made  In 
Chase  v.  Treasurer,  etc,  supra,  and  decided 
against  the  contention  of  defendant. 

There  is  no  other  point  requiring  considera- 
tion. 

The  Judgment  is  affirmed. 

We  concur:  SLOSS,  J.;  McFARLAND,  J. : 
HBNSHAW,  J. 


I  dissent:    BEATTX,  G.  J. 
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SHAW,  J.  I  dissent.  In  my  opinion  the 
clauses  of  the  so-called  specifications,  upon 
which  the  validity  of  the  assessment  in  the 
prevailing  opinion  Is  based,  were  not  Incor- 
porated in  the  contract  and  proceedings  lead- 
ing np  to  the  assessment  and  formed  no  part 
thereof.  In  the  first  place,  the  reference  In  the 
proceedings  and  In  the  contract  are  to  things 
designated  therein  as  "specifications,"  and  the 
extent  of  the  Incorporation  of  the  documents 
thus  designated  Into  those  proceedings  and 
contract  must  be  confined  to  that  which  con- 
stitutes the  specifications  alona  In  Baltimore 
&  O.  B.  Co.  V.  Stewart,  79  Md.  487,  29  Atl. 
964,  speaking  of  a  reference  of  this  character 
in  a  building  contract,  the  court  says:  "The 
term  'specifications,'  as  thus  used  In  contracts 
of  this  kind,  ordinarily  means  a  detailed 
and  particular  account  of  the  stmicture  to  be 
built,  including  the  manner  of  its  construction 
and  the  materials  to  be  used."  In  the  sec- 
ond place,  the  purposes  for  which  the  docu- 
ments called  "specifications"  are  referred  to 
are  limited  by  the  words  In  which  the  several 
references  are  couched.  The  proceedings  and 
contract  called  for  five  separate  classes  of 
work,  for  each  of  which  separate  specifica- 
tions were  referred  to.  These  specifications 
were  evidently  general  specifications  prepared 
In  pursuance  of  some  city  ordinance  and  filed 
with  the  clerk,  to  be  made  applicable  to  all 
subsequent  proceedings  for  the  particular 
classes  of  work.  The  work  required  to  be 
done  by  the  contract  and  proceedings  Includ- 
ed the  grading  and  graveling  of  the  street,  the 
construction  of  a  cement  curb  along  part  of 
its  course,  a  redwood  curb  along  another  part, 
a  craient  sidewalk,  and  a  cobble  paved  gutter. 
As  an  Illustration  of  the  method  of  reference, 
the  ordinance  of  Intention  provided,  with  re- 
spect to  grading  and  graveling,  that  the  street 
should  be  "graded  and  graveled  in  accord- 
ance with  the  plans  and  profile  in  the  office 
of  the  engineer  and  specifications  for  the  con- 
struction of  graveled  streets  in  the  city  of 
Los  Angeles  on  file  In  the  office  of  the  city 
clerk  of  said  city,  said  specifications  being 
numbered  68,"  and  provided,  with  respect 
to  curbing,  that  "a  cement  curb  be  construct- 
ed ••  *  in  accordance  with  specifica- 
tions for  constructing  cement  curbs,  on  file 
in  the  office  of  the  city  clerk,  said  speclfica- 
tlons  being  numbered  54."  Similar  language 
was  used  with  respect  to  each  of  the  other 
classes  of  work.  In  the  notice  for  street 
work,  in  the  ordinance  declaring  that  the 
work  should  be  done,  in  the  notice  inviting 
proposals  for  the  work,  and  in  the  notice  of 
award  of  the  contract,  the  language  above 
quoted  was  repeated  word  for  word  with  re- 
spect to  each  class  of  work.  In  the  contract 
the  references  with  respect  to  each  particular 
class  of  work  are  again  repeated  in  the  same* 
language  as  in  the  resolution  of  intention  and 
Other  documents.  It  further  provides  that 
the  contractor  "promises  and  agrees  •  •  • 
that  he  will  do  and  perform,  or  cause  to  be 
done  and  performed,  in  a  good  and  workman- 


like manner,  under  the  direction  and  to  the 
satisfaction  of  the  said  street  superintendent, 
all  of  the  following  work  [here  follows  the 
description  with  references  as  above  mention- 
ed] *  *  *  according  to  the  specifications 
on  file  in  the  office  of  the  city  clerk  of  said 
city,  which  are  known  as  'specifications  Nos. 
68,  54,  52,  55,  and  51,'  and  made  part  of  this 
contract" 

The  specifications  provide  with  great  detail 
the  manner  in  which  the  work  is  to  be  done 
and  the  materials  of  which  it  is  to  be  com- 
posed. Each  is  prefaced  by  a  heading  in- 
dicating the  purpose  for  which  they  were 
originally  adopted  by  the  council.  For  In- 
stance, that  relating  to  the  cement  curbs  is 
as  follows:  "Specification  No.  54,  for  the 
Construction  of  Cemeut  Curbs  In  the  City  of 
Los  Angeles."  The  others  are  in  the  same 
language,  thus  demonstrating  that  the  q;)ecl- 
fications  were  prepared  as  specifications  of 
construction  alone.  There  is  nothing  in  the 
proceedings,  or  in  the  contract,  expressing 
any  purpose  to  refer  to  the  specifications  for 
the  details  respecting  the  rights,  obligations, 
or  liabilities  of  the  contractor  or  of  the  city. 
The  two  clauses  in  the  documents  called 
"specifications,"  which  are  supposed  to  create 
liabilities  against  the  contractor,  and  which 
are  declared  to  have  the  effect  of  making 
the  entire  proceedings  invalid,  have  no  ref- 
erence whatever  to  the  construction  of  the 
work  required  to  be  done,  nor  to  the  materi- 
als of  wtiich  that  work  is  to  be  composed. 
It  is  true  that  the  contract  after  referring 
to  the  specifications,  contains  the  statement 
that  they  are  made  part  of  the  contract  This 
language,  by  grammatical  construction,  is 
limited  in  its  meaning  to  the  specifications 
previously  referred  to,  and  manifestly  re- 
lates solely  to  the  specifications  of  the  man- 
ner of  doing  the  work  and  the  materials  to 
be  used  therein.  It  does  not  have  the  effect 
of  incorporating  into  the  contract  other  parts 
of  the  document  called  "specifications,"  which 
have  no  reference  whatever  to  the  work,  but 
only  to  the  rights  and  liabilities  of  the  par- 
ties. In  Short  v.  Van  Dyke,  60  Minn.  286,  52 
N.  W.  643,  the  court,  referring  to  the  extent 
to  which  a  separate  document  was  made  a 
part  of  a  contract  by  a  reference  thereto, 
states  that  "if  the  reference  be  made  for  a 
particular  purpose,  expressed  in  the  contract, 
it  becomes  a  part  only  for  that  purpose."  In 
Neuval  r.  Cowell,  36  Cal.  660,  where  other 
documents  were  referred  to  for  matter  of 
description,  the  court  said  that  the  other 
documents  were  admissible  in  evidence  as 
part  of  the  agreement,  to  aid  the  contract  In 
regard  to  the  description,  and  that  "for  any 
other  purpose  they  were  foreign  to  the  case." 
This  rule  Is  in  strict  accordance  with  the 
rules  by  which  contracts  are  to  be  construed. 
The  document  referred  to,  not  being  signed 
by  the  parties,  is  Incorporated  in  It  only  for 
the  purpose  of  supplementing  the  contract  to 
the  extent  to  which  the  contract  Itself  is  de- 
ficient, and  its  nae  must  be  confined  and  11m- 
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Ited  to  the  purpose  (or  watch  it  Is  adopted. 
The  following  cases  are  of  similar  effect: 
lUley  V.  Brooklyn,  46  N.  Y.  444;  Hopkins  v. 
Bogers,  11  Tenn.  457. 

There  is  nothing  in  the  cases  referred  to  in 
the  prevailing  opinion  upon  this  subject  In 
all  of  those  cases  it  was  assumed  without 
argument  that  the  matter  contained  in  the 
specifications,  whether  referring  to  the  man- 
ner of  doing  the  work,  or  to  the  materials 
therefor,  or  not,  were  a  part  of  the  proceed- 
■ings  or  contracts  In  the  particular  case.  It 
•does  not  appear  that  the  proposition  that  the 
references  did  not  Include  the  speclflcatlons 
:far  the  purposes  of  incorporating  the  foreign 
•dauses  in  the  contract  or  proceeding  was 
trougbt  to  the  attention  of  the  court  The 
clauses  quoted  in  the  prevailing  opinion  con- 
stitute no  part  of  the  contract  entered  into  by 
the  contractor,  nor  of  the  proceeding  upon 
which  it  was  based.  They  did  not  refer  in 
any  respect  to  the  manner  of  doing  the  work, 
the  plan  by  which  it  was  to  be  constructed, 
or  the  quality  or  character  of  the  materials. 
It  cannot  be  presumed  that  they  would  have 
any  effect  whatever  upon  the  various  bidders 
who  may  have  intended  to  bid  upon  the  work. 
These  clauses  are  not  in  fact  Incorporated, 
either  in  the  proceedings  referred  to  or  in  the 
contract  They  could  only  become  a  part 
thereof  by  reason  of  the  reference,  and  as  the 
reference  was  not  made  for  that  purpose,  but 
solely  to  describe  the  work  and  materials 
they  were  entirely  foreign  to  the  case,  and 
could  have  no  effect  upon  the  validity  of  the 
assessment 

I  concur:   LORIGAN,  J. 


151  Cai.  m 
MOORE  V.  GOULD  et  al.    (L,  A.  1.T90.) 
<Supreme  Court  of  California.    Aug.  19,  1007.) 

1.  Bills    and    Notes— Consideration— Pbe- 
sumptions. 

A  presamption  of  consideration  for  a  note 
and  mortgage  securing  it  arises  from  the  note 
and  mortgage. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  t  1052.] 

2.  Evidence  —  Pbesumptions  —  CoNrLicriNo 
Evidence. 

In  an  action  to  forpclose  a  mortgage  secur- 
ing a  note,  the  testimony  that  there  was  no 
consideration  for  the  note  was  not  contradicted, 
but  it  had  in  itself  inlierent  elements  of  improb- 
ability. Held,  that  in  view  of  a  presumption  of 
consideratioa  arising  from  the  note  and  mort- 
gage,  which  under  Code  Civ.  Proc.  §  2061,  sulid. 

2,  is  evidence,  there  was  a  conflict  in  tlie  evi- 
dence on  the  issue  of  con.«ideration  sufiScient  to 
support  a  iinding  of  consideration. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  7,  Bills  and  Notes,  §f  181(5,  1819.] 

3.  Mortgages— Extension  of  Tiue  of  Pay- 
ment. 

An  instrument  reciting  that  a  debtor  Is 
desirous  of  extending  the  loan,  and  declaring 
that  a  mortgage,  together  with  the  note  and 
debt  spciired  thereby,  is  renewed  for  a  specified 
period,  and  signed  by  the  debtor,  is  a  renewal 
of  the  note  and  mortgage,  within  Civ.  Code,  i 
2922,  providing  that  a  mortgage  can  be  renewed 
only  by  writing,  etc. 


4.  LiMiTATiow    or    Actions  — AcKNowMDG- 
MENT  OP  Debt— SumciENCT. 

An  instrument  reciting  that  a  debtor  is 
desirous  to  extend  a  mortga^,  and  that  it  is 
renewed  for  a  specified  tinte,  signed  by  the  debt- 
or, is  an  acknowledgment  of  the  debt  and  oper- 
ates to  start  a  new  period  of  limitation,  within 
Code  Civ.  Proc  I  300.  providing  that  no  ao- 
knowledgment  is  sufficient  evidence  of  a  new 
contract,  unless  the  same  is  contained  in  some 
writing  signed  by  the  party  to  be  charged. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig, 
vol.  33,  LhniUtion  of  Actions,  g  601.] 

5.  Principal    and    Agent— Authobitt    or 
Agent  — Poweb  or  Attobrbt  —  CONSTBtro- 

TION. 

A  power  of  attorney,  authorizing  the  gran- 
tee therein  to  prosecute  every  kind  of  busmess 
and  for  and  in  the  name  of  tne  grantor  execute 
and  deliver  agreements,  mortgages,  notes,  etc, 
empowers  the  grantee  to  execute  for  the  grantor 
an  instrument  renewing  a  mortgage  executed 
by  the  grantor  and  the  note  thereby  secured. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  J  361] 

0.  Samh. 

A  payee  of  a  note  secured  by  a  mortgage 
may,  after  the  transfer  of  the  note  and  mort- 
gage, act  as  an  agent  of  the  maker  to  renew 
the  note  and  mortgage,  since,  under  Civ.  Code 
i  3116,  the  maker  is  bound  to  pay  the  debt  and 
the  payee  is  liable  only  to  the  subsequent  holder; 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  S  465.] 

7.  Same— Act  or  Agent— Liabilitt  or  PBiif< 

CIPAL. 

A  payee  of  a  note  secured  by  a  mortgage 
transferred  the  note  and  mortgage.  Tie  maker 
subsequently  executed  a  power  of  attorney  au- 
thorizing the  payee  to  renew  the  mortgage.  The 
payee  executed  in  the  name  of  the  maker  an 
mstrument  renewing  the  mortgage  for  a  speci- 
fied period.  Held,  that  the  renewal  of  the  mort- 
gage was  binding  on  the  maker  only,  under  Civ. 
Code,  §  2343,  holding  an  agent  liable  only  when 
he  enters  into  a  contract  in  the  name  of  &ia 
principal  without  having  authority  so  to  do,  etc 

8.  MoBTOAOES  —  Fobeclosube  —  Evidence  — 
Pbk.sumptions. 

Under  Code  Civ.  Proa  S  1962.  subd.  2, 
providing  that  facts  recited  in  an  instrument 
shall  be  conclusively  presumed  to  be  true  as 
l>etween  the  parties,  a  recital  in  a  mortgage  is 
conclusively  presumed  to  be  true  as  between  the 
parties  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  §  211 ;  vol.  16,  Deeds,  i  256 ; 
vol.  19,  Estoppel,  H  41-45.] 

9.  Mortgages— CoNSTBucTioH—Tnn  or  Pat« 
ment. 

A  payee  of  a  note  secured  by  a  mortgage 
transferred  the  note  and  mortgage,  and  there* 
after  executed  to  the  transferee  a  mortgage, 
which  set  out  the  note  and  recited  that  the  pay- 
ment thereof  had  Iieen  extended,  and  which  stat- 
ed that  the  payee  promised  to  pay  the  note 
according  to  the  terms  and  conditions  thereof. 
IfeJd.  that  the  mortgage  executed  by  the  payee 
contained  a  promise  by  the  payee  to  pay  the 
note  as  extended,  and  an  action  commenced 
within  four  years  thereafter  was  not  barred, 
under  Code  Civ.  Proc.  g  337,  limiting  actions 
on  obligations  founded  on  instruments  in  writ- 
ing to  four  years. 

10.  Set-Off  and  Counterclaim— Cboss-Db- 
HANDS— Availability— Secured  Claims. 

In  a  suit  under  Code  Civ.  Proc.  {  726,  to 
foreclose  a  mortgage,  a  claim  for  services  and 
for  goo<is  solds  is  not  available  as  a  cross-demand 
under  section  440,  providing  that,  when  cross- 
demands  have  existed  lietween  persons  under 
such  circumstances  that  if  one  had  brought  an 
action  against  the  other  a  counterclaim  could 
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have  T)een   set  np,  the  two   demands   shall   be 
■deenwd  compensotOT. 

fffl.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  43,  Set-OtE  and  Counterclaim,  fi  70.] 
11.  Same— Demands  Barbed  bt  Limitations. 
Under  Code  Civ.  Proc.  S  438,  subd.  2,  pro- 
-vidirag  that  in  an  action  on  contract  any  other 
cause  of  action  arising  on  contract  and  existing 
at  flie  commencement  of  the  action  may  be  set 
up  -as  a  counterclaim,  a  demand  barred  by  limi- 
tations is  not  available  as  a  counterclaim. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Set-Off  and  Counterclaim,  {  41.] 

Under  Code  Civ.  Proc.  {  438,  subd.  2,  pro- 
viding  that  In  an  action  on  contract  any  other 
«auae  of  action  arising  on  contract  and  existing 
at  the  commencement  of  the  action  may  be 
set  «p  as  a  counterclaim,  and  section  1500,  pro- 
viding that  no  holder  of  a  claim  against  an 
estate  shall  maintain  any  action  thereon  unless 
the  claim  is  presented  to  the  executor  or  ad- 
ministrator, a  demand  against  an  estate  of  a 
decedent  not  presented  to  his  representative  is 
not  available  as  a  counterclaim  in  an  action  by 
the  representative. 

33.   PlSADING   —  DEMDBRABI.1!       PLEADING   — 

Striking  Out. 

Where  a  demurrer  to  pleadings  should  have 
been  interposed  and  sustained,  there  was  no 
prejudicial  error  in  striking  out  the  pleadings, 
or  in  refusing  to  receive  evidence  in  support 
of  their  allegations. 

rW.  Note.— For  cases  in  point,  see  Cent  Dif. 
vol.  3,  Appeal  and  Krror,  J  4110.] 

Beatty,  C.  3^  and  Lorigan,  J.,  dissenting  in 
part. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;   Frank  F.  Oster,  Judge. 

Action  by  Rebecca  W.  Moore  against  Will 
D.  Gould  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

James  H.  Blanchard,  William  E.  Cox,  and 
Will  D.  Gould,  for  appellants.  Miller  & 
Page,  for  respondent 

SIiOSS,  J.  This  is  an  action  on  two  prom- 
issory notes,  secured  by  two  mortgages  of 
real  estate  and  by  a  pledge  of  stock  of  a  cor- 
poration. Plaintiff  bad  Judgment  of  fore- 
closure, and  the  defendants,  Will  D.  Gould, 
Mary  L.  Gould,  Samuel  Peterson,  and  James 
H.  Blancbard,  appeal  from  the  Judgment  and 
from  an  order  denying  their  motion  for  a 
new  trial. 

On  July  18,  1892,  ttie  defendant  Peterson 
executed  to  tlie  defendant  Will  D.  Gould  a 
note  for  $700,  payable  on  or  before  one  year 
after  date,  and  at  the  same  time  executed 
and  delivered  to  said  Gould  a  mortgage  of 
certain  real  property  in  the  county  of  Los 
Angeles  to  secure  the  said  note.  On  the  2Sth 
day  of  September,  1892,  Will  D.  Gould  as- 
signed and  transferred  the  said  note  and 
mortgage  to  plaintiff,  and  at  the  same  time 
indorsed  the  note  to  the  order  of  plaintiff. 
On  June  28,  1897,  the  defendants  Will  D. 
Gould  and  Mary  L.  Gould,  bis  wife,  made, 
executed,  and  delivered  to  the  order  of  P. 
R.  Moore,  the  husband  of  plaintiff,  a  promis- 
sory note  in  the  sum  of  $550,  payable  on  or 
before  July  IS,  1899.  Together  with  their 
note,  they  executed  and  delivered  to  said  P. 
CAl.Rep.  89-91  P.— «7 


R.  JIoo»  and  to  plaintiff,  as  mortgagees,  a 
mortgage  of  certain  real  property  in  Los 
Angeles  county,  which  mortgage  stated  that 
it  was  made  as  security  for  the  payment  of 
the  Peterson  note  of  $700,  as  well  as  the  $550 
note.  In  said  mortgage  the  mortgagors  fur- 
thermore promised  to  pay  the  $700  note  ac- 
cording to  the  terms  and  conditions  thereof. 
The  mortgagee  P.  R.  Moore  died,  and  the 
$550  note  and  the  mortgage  executed  c(«f-- 
temporaneously  with  it  passed  to  the  plaintiff 
by  virtue  of  the  decree  of  distribution  in  his 
estate.  Other  facts  will  be  stated  In  connec- 
tion with  the  various  points  made  by  ap- 
pellants. 

1.  The  answers  of  the  appellants  allege  ' 
that  there  was  no  consideration  for  the  seOWUl' 
note  and  mortgage,  and  that  said  note  and 
mortgage  bad  been  executed  upon  the  agree- 
ment with  the  mortgagee  P^  R.  Moore  that 
the  sum  of  $550  should  be  applied  and  credit- 
ed as  a  partial  payment  on  the  $700  note  and 
mortgage.  The  court  found  against  these 
allegations.  The  defendants  Will  D.  Gould 
and  Mary  L.  Gould  gave  testimony  that  there 
bad  been  an  agreement,  as  averred  in  the 
answers,  between  them  and  P.  R.  Moore. 
This  testimony  was  not  directly  denied,  as, 
indeed.  It  could  not  be;  the  other  active  part; 
to  the  transaction,  P.  R.  Moore,  being  dead. 
But  the  claim  of  these  defendants  had  In  It- 
self Inherent  elements  of  Improbability.  Tlie 
theory  that  the  second  note  and  mortgage 
were  given  to  reduce  the  amount  due  upon 
the  first  note  is  not  readily  reconcilable  with 
the  form  of  the  mortgage  itself,  which  de- 
clares that  it  is  given  to  secure  both  notes, 
and  that  the  mortgagors  undertake  to  pay 
both.  As  to  the  plea  of  want  of  considers^ 
tlon,  a  presumption  of  consideration  arises-- 
from  the  writing  itself.  Such  presumptioa 
is  itself  evidence.  Code  Civ.  Proc.  §  2061, 
subd.  2.  There  is  thus  raised  a  conflict, 
which  is  sufficient  to  support  the  finding  of 
the  court  People  v.  Milner.  122  Cal.  171,. 
54  Pac.  833;  SarralUe  v.  Calmon,  142  Cal. 
651,  76  Pac.  497;  Adams  t.  Hopkins,  144  Cal.. 
19,  36,  77  Pac.  712. 

2.  The  statute  of  limitations  (Code  Civ. 
Proc.  §  337)  is  set  up  as  a  defense  to  botlt 
notes.  The  finding  of  the  court  is  against 
this  plea.  The  $550  note  was  payable  July 
18,  1899.  The  complaint  was  filed  February 
27,  1903,  less  than  four  years  after  the  ma- 
turity of  the  note.  As  to  this  note,  therefore. 
It  is  plain  that  the  bar  of  the  statute  had 
not  attached.  As  to  the  $700  note,  which  by 
its  terms  fell  due  July  18,  1893,  the  complaint 
alleges,  and  the  court  found,  that  on  the' 
28th  day  of  June,  1897,  the  defendant  Peter- 
son and  the  defendant  Will  D.  Gould  in  wrlt^ 
ing  extended  the  time  of  maturity  and  pay- 
ment until  the  28th  day  of  June,.  1899,  and^ 
that  on  the  25th  day  of  May,  1900,  the  said 
defendants  similarly  extended  the  time  of 
payment  of  said  note  until  the  ISth  day  of 
July,  1902.  It  appears  that  on  July  18,  1892; 
the  defendant  Peterson  had  executed,  a  bqxmd 
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of  attorney  to  Will  D.  Gould.  On  June  23, 
1897,  Gould,  acting  as  attorney  in  fact  of 
Peterson,  executed  an  instrument  in  writing 
reading  as  follows:  "Know  ail  men  by  these 
presents,  that  Samuel  Peterson,  being  de- 
sirous of  extending  the  loan  and  in  considera- 
tion of  the  same  being  extended,  does  hereby 
certify  and  declare  that  a  certain  mortgage, 
together  with  the  promissory  note  and  debt 
secured  thereby,  bearing  date  the  18th  day 
of  July,  1892  (describing  the  mortgage 
first  set  out  In  the  complaint),  Is  hereby  re- 
newed and  extended  for  the  further  term 
of  two  (2)  years  from  this  date,  provided  that 
this  agreement  shall  not  aftect  or  impair  any 
other  covenant  or  condition  In  said  promis- 
sory note  or  mortgage  contained,  but  that 
they  shall  remain  In  as  full  force  and  effect  as 
If  this  agreement  had  not  been  made.  In 
witness  whereof,  the  said  Samuel  Peterson, 
by  Will  D.  Gould,  his  attorney  in  fact,  has 
hereunto  set  his  hand  and  seal  this  28th  day 
of  June,  In  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-seven.  Samuel 
Peterson  [Seal],  by  Will  D.  Gould,  His  At- 
torney In  Fact"  On  May  25,  1900,  Gould, 
as  attorney  In  fact,  executed  a  similar  In- 
strument purporting  to  renew  and  extend  the 
note  and  mortgage  to  the  18th  day  of  July, 
1902. 

Each  of  these  Instruments  constituted  a 
renewal  of  the  note  and  mortgage  within 
section  2022,  Civ.  Code.  German  S.  &  L.  Soc 
V.  Hutchinson,  63  Cal.  52,  8  Pac.  627;  London, 
etc.,  Bank  v.  Bandmann,  120  Cal.  220,  224, 
52  Pac.  583,  Co  Am.  St  Rep.  179;  Seaton  v. 
Fiske,  128  Cal.  549,  61  Pac.  666.  Further- 
more, each  of  them  contained  an  acknowledg- 
ment of  the  debt,  and  thus  operated  to  start 
a  new  period  of  limitation.  Code  Civ.  Proc. 
§  360;  Concannon  v.  Smith,  134  Cal.  14,  66 
Pac.  40;  Dearborn  v.  Grand  Lodge,  138  Cal. 
653,  72  Pac.  154.  In  either  aspect  these  writ- 
ings were  sufficient  to  take  the  case  out  of 
the  operation  of  the  statute  of  limitations 
so  far  as  the  defendant  Peterson  is  concerned, 
if  Gould  was  authorized  to  execute  them  as 
Peterson's  agent  and  In  his  behalf.  Whether 
or  not  he  was  so  authorized  depends  upon  a 
consideration  of  the  terms  of  the  power  of 
attorney.  This  instrument  was  in  the  form 
in  common  use  in  this  state  and  usually  de- 
scribed as  that  of  a  "general  power  of  attor- 
ney." It  authorized  Gould,  in  the  name  of 
Peterson,  and  for  his  use  and  l)enefit,  to  per- 
form any  of  a  great  variety  of  acts  set  forth 
in  the  instrument  These  acts  Include  almost 
every  conceivable  mode  of  dealing  with  real 
and  personal,  tangible  and  intangible,  prop- 
erty, and  their  enumeration  Is  followed  by 
these  words:  "And  to  make,  do,  and  trans- 
act all  and  every  kind  of  business  of  what 
nature  and  kind  soever,  and  also  for  me  and 
in  my  name,  and  as  my  act  and  deed,  to- 
sign,  seal,  execute,  deliver,  and  acknowledge 
such  deeds,  covenants,  indentures,  agreements, 
mortgages,  hypothecations,  bottomries,  char- 
ter parties,  bills  of  lading,  bills,  bonds,  notes. 


receipts,  evidences  of  debt,  releases  and  satis- 
faction of  mortgage,  judgment,  and  other 
debts,  and  such  other  instruments  in  writing 
of  whatever  kind  and  nature  as  may  be  ne<-es- 
sary  or  projier  In  the  premises."  This  iwwer 
authorized  the  execution  by  Gould  of  the 
two  Instruments  In  question.  The  purpose 
and  effect  of  a  power  of  attorney  of  this  kind 
is  to  vest  In  the  attorney  full  authority  to 
transact  any  and  all  kinds  of  business  for 
the  principal.  Every  phrase  In  it,  defining 
the  authority  of  the  attorney,  is  In  broad  and 
unrestricted  terms,  and  such  terms  are  to 
be  given  an  interpretation  in  harmony  with 
the  scope  and  purpose  of  the  instrument, 
read  as  a  whole.  It  Is  true  that,  where  a 
power  Is  given  for  a  limited  or  specific  pur- 
pose, general  words  following  the  declara- 
tion of  the  particular  purpose  are  to  be  limit- 
ed to  such  acts  as  may  be  necessary  to  ac- 
complish such  particular  purpose.  Washburn 
V.  Alden,  5  Cal.  463;  Billings  v.  Morrow,  7 
Cal.  171,  68  Am.  Dec.  2.35;  1  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  1000.  But  this  rule 
has  no  application  to  such  an  instrument  as 
the  one  now  under  consideration.  Nowhere 
in  this  power  of  attorney  is  there  any  lan- 
guage limiting  the  scope  of  the  business 
which  may  be  performed  by  the  attorney, 
and  the  generality  of  the  terms  employed 
clearly  .includes  authority  to  execute  the  In- 
struments of  renewal.  Ward  v.  Kentucky 
Bank,  7  T.  B.  Mon.  93,  cited  by  appellants, 
is  not  in  point  The  power  of  attorney  there 
considered  was  closely  limited  in  its  terras. 
Furthermore,  the  act  of  the  agent  was  not 
similar  to  that  of  Gould  In  this  case. 

It  Is  urged  that  Gould,  by  reason  of  his 
position  as  payee  of  the  $700  note,  could 
not  act  as  Peterson's  agent  to  renew  the  note. 
This  position  would  have  much  force  if 
Cfould  at  the  time  of  executing  the  instru- 
ments of  renewal  or  "extension"  (as  they  are 
termed  in  the  record)  had  still  been  the  hold- 
er of  the  note  and  mortgage.  Wolford  v. 
Cook,  71  Minn.  77,  73  N.  W  706,  70  Am.  St 
Rep.  315.  His  disability  in  such  case  would 
have  rested  on  the  rule  that  one  who  acts 
in  a  fiduciary  capacity  cannot  be  permitted 
to  deal  with  himself  in  his  Individual  ca- 
pacity. Davis  V.  Rock  Creek  Co.,  55  Cal. 
359,  30  Am.  Rep.  40;  Sterling  v.  Smith,  97 
Cal.  343,  32  Pac.  320.  The  Interest  of  his 
principal  would  have  been  adverse  to  his 
own.  Here,  however,  Gould  had  already 
transferred  the  note  and  mortgage.  Acting 
for  Peterson,  he  was  dealing,  not  with  him- 
self, but  with  the  plaintiff.  Even  if  the  re- 
newal might  have  resulted  in  bis  release  as 
indorser  or  guarantor,  such  release  could 
have  operated  only  to  the  disadvantage  of 
plaintiff,  not  to  that  of  Peterson.  Peterson's 
liability  as  maker  was  primary;  that  of 
Gould  merely  secondary.  Peterson  was  at 
all  times  bound  to  pay  the  note,  and  was 
not  entitled  to  recourse  against  Gould,  who 
was  liable  only  to  subsequent  holders.  Civ. 
Code,  {  3116.    The  action  was  therefore  com- 
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menced  In  time  as  against  the  defendant 
Peterson;  and  this  without  regard  to  the  al- 
legation and  finding  of  hla  absence  from  the 
Btate  (Code  Civ.  Proc.  I  351)  for  periods 
aufacient  to  prevent  the  statute  of  limitation 
from  running  In  his  favor. 

Whether  the  action  on  the  $700  liability 
was  barred  as  to  the  defendants  Will  D.  and 
Mary  L.  Gould  depends  on  different  consid- 
erations. The  two  Instniments  executed  by 
Gould  as  attorney  in  fact  for  Peterson  could 
have  no  eCFect  as  against  any  person  other 
than  Peterson.  In  executing  them  Gould 
was  assuming  to  act,  not  In  bis  individual 
capacity,  but  only  as  agent  for  Peterson. 
Since  the  acts  were  lawful,  and  within  the 
scope  of  bis  authority,  the  principal  only, 
and  not  the  agent,  was  bound  by  them.  Civ. 
Code,  {  2343.  The  evidence,  therefore,  did 
not  support  the  finding  that  Gould  extended 
the  maturity  of  the  $700  note.  But  the 
mortgage  of  June  28,  1897,  In  which  the 
Goulds  undertook  to  pay  both  notes,  contains 
the  following  provisions.  It  declares  that 
the  mortgagors  mortgage  certain  real  prop- 
erty as  security  for  the  payment  of  the  two 
notes,  which  are  set  out  in  full.  Following 
the  copy  of  the  $700  note  signed  by  Peterson, 
the  mortgage  reads  as  follows:  "Said  last 
note  of  $700  is  secured  by  mortgage,  •  •  • 
and  time  of  payment  of  said  note  has  been 
extended  to  July  18,  1899.  And  the  mort- 
gagors promise  to  pay  said  notes  accord- 
ing to  the  terms  and  conditions  thereof. 
*  •  ♦ "  Here  is  a  direct  promise  to  pay 
the  note,  following  a  recital  that  the  time  of 
payment  has  been  extended  to  July  18,  1800. 
This  recital  Is,  as  between  the  parties  to  the 
mortgage,  conclusively  presumed  to  be  true. 
Code  Civ.  Proc.  {  1062,  subd.  2.  In  promising 
to  pay  the  note  "according  to  Its  terms  and 
conditions,"  the  mortgagors  must  be  taken  to 
have  referred  to  the  terms  and  conditions, 
not  merely  as  they  appeared  on  the  face  of 
the  note  Itself,  but  with  such  modiflcations 
as  bad  been  recited.  To  hold  otherwise 
would  require  us  to  construe  their  promise  as 
an  agreement  to  perform  an  impossibility; 
i.  e.,  to  pay  money  at  a  date  already  past. 
If  the  promise  to  pay  was  not  Intended  to 
be  a  promise  to  pay  at  the  date  t9  which 
payment  had,  as  recited,  been  extended,  it  Is 
difficult  to  see  why  the  recital  of  extension 
should  have  been  Inserted  at  all.  Construing 
the  language  as  Importing  a  promise  to  pay 
the  $700  note  on  July  18,  1899,  the  action, 
commenced  on  February  17,  1903,  was  not 
barred  by  section  337  of  the  Code  of  Civil 
Procedure.  Under  this  view,  the  finding  of 
an  extension  by  Gould  becomes  immaterial. 

3.  The  answer  of  the  Goulds  and  Blancb- 
ard  set  up  eight  separate  "cross-demands  and 
counterclaims."  At  the  trial  the  plaintiff 
moved  to  strike  them  out,  and  the  court 
granted  the  motion  as  to  all  but  one.  This 
ruling  is  assigned  as  error.  Two  of  the 
conntercialms  stricken  out  set  up  payments 
on    account   of   the   indebtedness   sued    on. 


Whether  or  not  such  matter  was  properly 
denominated  a  "counterclaim,"  the  plea  ct 
payment  was  undoubtedly  one  that  the  de- 
fendants had  a  right  to  make.  But  the  or- 
der striking  out  was  not  prejudicial  to  the  ap- 
pellants, since  the  answer  had,  in  another 
place,  affirmatively  alleged  payment  In  full. 
The  remaining  counterclaims  alleged  indebt- 
edness from  P.  R.  Moore  to  the  defendant 
Will  D.  Gould  for  services  rendered  by  the 
latter  as  an  attorney  at  law  In  various  mat* 
ters  not  connected  with  this  litigation,  and 
for  hay  and  other  personal  property  delivered 
by  said  Gould  to  P.  R.  Moore.  It  appeared 
upon  the  face  of  said  counterclaims  that 
each  of  the  canses  of  action  therein  set  forth 
would,  if  made  the  basis  of  an  independent 
action,  have  been  barred  by  the  statute  of 
limltationa  The  grounds  of  the  motion  to 
strike  out  were  that  said  claims  were  so 
barred,  and  that  they  bad  not  been  presented 
for  allowance  to  the  personal  representative 
of  P.  R.  Moore,  deceased,  In  the  course  of  the 
proceedings  for  the  settlement  of  his  estate. 
KIther  ground  afforded  sufficient  reason  for 
the  granting  of  the  motion,  unless  these 
conntercialms  are  to  be  treated  as  partial 
payments  of  the  mortgage  debt,  compensat- 
ing It  pro  tanto,  under  the  provisions  of  sec- 
tion 440  of  the  Code  of  Civil  Procedure. 
That  section  provides  that,  "when  cross-de- 
mands have  existed  between  persons  under 
such  circumstances  that.  If  one  had  brought 
an  action  against  the  other,  a  counterclaim 
could  have  been  set  up,  the  two  demands 
shall  be  deemed  compensated,  so  far  as  they 
equal  each  other,  and  neither  can  be  depriv- 
ed of  the  benefit  thereof  by  the  assignment 
or  death  of  the  other." 

Is  this  a  case  of  cross-demands  which  may 
be  mutually  compensated,  under  this  section? 
We  think  not.  The  plaintiff  was  suing  on 
an  indebtedness  secured  by  mortgage,  an  in- 
debtedness which  could  be  recovered  only  by 
means  of  the  action  of  foreclosure  prescribed 
by  section  726  of  the  Code  of  Civil  Pro- 
cedure. In  such  action  the  mortgaged  prem- 
ises must  first  be  applied  to  the  satisfaction 
of  the  debt,  and  there  is  no  personal  liability 
on  the  part  of  the  mortgagor  unless  the 
security  shall  prove  Insufficient  to  satisfy 
the  debt  The  land  Is  made  primarily  liable 
for  the  payment  of  the  obligation,  and  the 
mortgagor  can  be  called  on  to  pay  only 
where  the  proceeds  of  a  sale  of  the  land  are 
insufficient.  Bartlett  v.  CotUe^  63  Cal.  366; 
Blddel  T.  Brizzoiara,  64  Cal.  354,  30  Pac.  600; 
Crisman  v.  Lanterman,  87  Pac.  89,  149  Cal. 
647.  For  this  reason  it  has  been  held  that  In  an 
action  upon  a  simple  contract  debt  (a  bank 
deposit)  the  defendant  cannot  set  off  against 
such  debt  a  liability  of  the  plaintiff  secured 
by  mortgage;  McKean  v.  German-American 
Sav.  Bank,  118  Cal.  334,  50  Pac.  65&  The  twa 
claims,  said  the  court,  could  not  be  deemed 
compensated  under  section  440,  because  "the 
action  of  respondent  for  the  deposit,  and  the 
right  of  action  of  appellant  to  foreclose  ita 
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mortgage,  are  not  cross-demanda  as  contem- 
plated by  tbat  Bectlon."  In  that  case  tbe 
action  was  brought  by  tbe  bolder  of  tbe  un- 
secured Indebtedness,  and  the  defendant 
sought  to  set  up  a  debt  secured  by  mortgage. 
Here  the  plaintiff  sues  on  tbe  mortgage, 
while  the  defendant  relies  on  a  simple  debt 
as  a  cross-demand.  But  this  difference  does 
not  make  tbe  principle  of  the  McKean  Case 
any  less  applicable  here.  If  the  demands,  at 
their  inception,  were  of  such  a  nature  that 
they  were  compensated,  sucb  compensation 
affected  l>otb  parties  alike.  Tbe  rights  of 
tbe  parties  under  section  440  are  necessarily 
mutual.  One  claim  could  not  be  compensat- 
ed, without  tbe  other  being  compensated  to 
tbe  same  extent.  If  tbe  existence  of  the 
mortgage  debt  in  favor  of  plaintiff  was  not 
available  to  reduce  the  amount  of  Gould's 
claims,  his  claims  bad  no  greater  effect  in 
discharging  tbe  mortgage  debt 

Tbe  alleged  cross-demands  not  being  such 
as  could  be  pleaded  as  an  extlngulsbmeut  of 
plaintiffs  claim  under  section  440,  they  can 
be  supported,  If  at  all,  only  as  counterclaims 
under  6ul>diTiBion  2  of  section  438.  As  sucb 
they  failed  to  state  a  ground  of  counter- 
claim, because  (1)  they  were  barred  by  the 
statute  of  limitations  (liyon  t.  Petty,  65  Cal. 
S25,  4  Pac.  lOS);  and  (2)  they  had  not  been 
presented  to  tbe  executor  or  administrator 
•of  P.  R.  Moore's  estate  (Code  Civ.  Proc.  i 
1500).  While  it  might  have  been  better 
practice  to  demur  to  tiiese  pleadings,  there 
was,  therefore,  no  prejudicial  error  In  tbe 
order  striking  them  out,  or  in  the  refusal  of 
the  court  to  receive  evidence  In  their  sup- 
port. 

The  foregoing  discussion  deals  wltb  all  tbe 
points  presented  and  argued  by  apiiellants 
in  their  brief. 

The  Judgment  and  order  appealed  from 
are  affirmed. 

We  concur:  SHAW,  3.;  HENSHAW,  J.'f 
McFAHLAND,  J.;  ANGELLOTTI,  J. 

I  dissent  from  the  Judgment,  and  from 
that  part  of  the  opinion  of  the  court  which 
holds  that  cross-demand  of  a  mortgagor 
against  the  mortgagee  are  not  within  the 
protection  of  section  440,  Code  of  Civil  Pro- 
cedure:   BEATTY,  C.  J. 

I  concur:    LORIGAN,  J. 
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KINSEL  T.  BALLOU.    (L.  A.  1,9C2.) 
(Supreme  Court  of  California.    Aug.  20,  1907.) 

1.  Pleading  — Failure    to    Deny    Allega- 
tions—Kffect. 

D 'fondant  may  not  attnck  the  finding  of  the 

giving  of  a  notice;  the  compLiint  having;  alleged 

the  giving  of  sjicli  notice,  and  the  answor  not 

having  denied   it. 
[Vx\.  Note.— For  cases  in  point,  see  Cent  Dig. 

VOL  30,  Pleading,  i  1228.] 


2.  Evidence— Parol  Bvidenci— Vabtino  Iw- 
dobseuent  of  note. 

In  the  absence  of  fraud  or  mistake,  it  can- 
not be  shown  by  oral  evidence  that  an  indorse- 
ment in  terms  *  with  recourse'*  was  intended  by 
the  parties  as  one  "witboot  recourse." 

[Ed.  Note. — For  rases  in  point,  see  Cent  Dig. 
vol.  20.  Evidence,  f  1799.]  , 

3.  Bills   and    Notes— CoNsrancrios—TEBMS 
OP  Payment. 

A  note  for  $000  provided  for  payment  of 
that  sum  six  months  after  date,  with  interest 
at  IV^  per  cent,  per  month,  payable  monthly, 
and  that,  should  interest  not  be  paid  when  due. 
it  should  become  part  of  the  principal,  and 
bear  interest,  or  at  the  option  of  the  holder  o' 
the  note  the  whole  principal  and  interest  sitonld 
become  immediately  due  and  payable,  and  con- 
cluded: "Principal  and  interest  payable  m 
gold  *  *  *  in  sums  of  $25  or  more  monthly, 
together  with  interest  montfaiy."  Held,  that  the 
provision  as  to  payment  of  $23  or  more  month- 
ly was  merely  an  option  to  the  makers  to  make 
partial  payments  of  principal  in  advance  of  ma- 
turity of  the  note,  and  did  not  limit  their  obli- 
fEttion  to  pay  interest  monthly,  or  destroy  the 
older's  right  to  declare  the  entire  sum  due  in 
case  of  default  in  interest 

4.  Same  —  Indobsement  —  Demand  fob  Pay- 
ment. 

Under  the  provision  in  a  note  tliat,  in  case 
of  default  in  payment  of  an  installment  of  inter- 
est when  due,  the  whole  sum  of  principal  and 
interest  shall  become  immediately  due  and  pay- 
able at  tbe  option  of  the  holder  of  the  note,  the 
holder  has  a  reasonable  time  as  against  the  in- 
dorser  of  the  note,  as  well  as  its  maker,  to  ex- 
ercise the  option,  at  least  for  the  purpose  of 
making  the  fndorser  liable  for  the  principal  and 
interest  accruing  after  exercise  of  the  option. 

[Ed.  Note,— For  cases  in  point  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  i  1327.] 

5.  Saxie  —  Actions  —  Pbesentment  foe  Pat* 

MENT — Pleading. 

The  complaint  against  the  indorser  of  a 
note,  alleging  presentment  of  it  for  payment  at 
the  place  where  the  maker  had  her  place  of  busi- 
ness and  residence  at  the  time  of  her  death,  and 
that  payment  on  behalf  of  her  was  refused,  is 
not  demurrable  on  the  ground  of  unccrtointy, 
because  not  showing  to  whom  the  demand  was 
delivered ;  this  being  a  matter  of  evidence. 

6.  Same. 

Where  the  complaint  in  an  action  on  a  note 
all'^ges  the  pl.ice  where  demand  of  payment  on 
behalf  of  the  deceased  maker  was  made,  but  not 
the  person  to  whom  demand  was  delivered,  de- 
fendant, on  proof  of  the  person  l>eing  made,  be- 
ing without  evidence  to  meet  it  and  desiring  time 
therefor,  should  ask  for  a  continuance. 

7.  Same— -Action  Aoainstt  Indobsebs— Pbiob 
Resobt  to  Mobtoage. 

Though  tbe  makers  of  a  note  give  a  mort- 
gage to  secure  it,  an  indorser  may  be  sued  OD 
the  note  without  prior  resort  to  the  mortgage. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  i  C05.] 

8.  Same— Action  Against  Guabanto*— Pbiob 
Eesobt  to  Mobtoage. 

A  guarantor  of  payment  of  a  note  may  be 
sued  thereon,  without  prior  resort  to  the  mort- 
gage security  given  by  the  makers. 

f  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  $  605.] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angclos  County;  W.  P.  James,  Judge. 

Action  by  E.  F.  Klnsel  agaln.st  L.  M.  Bal- 
lou.  Judgment  for  plaintiff.  Defendant  ap- 
X^cais.    Affirmed. 

Tanner,  Taft  &  O'Dell,  for  appellant  H. 
B.  Hervey  and  W.  W.  Butler,  for  respondent 
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'  SLOSS,  7.  Appeal  from  a  Judgment  in 
(ItTor  of  plaintiff  In  an  action  brought  against 
the  defendant  as  Indoner  of  a  promlBsory 
note:  The  appeal  was  taken  within  60  days, 
and  the  evidence  Is  brought  up  In  a  bill  of 
exceptions. 

Xbe  note,  which  is  set  out  in  full  In  the 
complaint,  reads  as  foIlowB:  "$900.00.  Los 
Angeles,  California,  Feby.  IStb,  1904.  On  or 
before  August  IStb,  1905,  after  date  and  for 
Talue  received,  we  Jointly  and  severally  prom- 
ise to  pay  to  C.  W.  Hatch  and  E.  E.  Hatch, 
or  order,  at  Los  Angeles,  California,  the 
sum  of  nine  hundred  dollars,  with  interest 
from  date  until  paid  at  the  rate  of  1%  per 
cent,  per  month,  payable  monthly.  Should 
the  interest  not  be  so  paid.  It  shall  become  a 
part  of  the  principal  and  thereafter  bear  like 
interest  as  the  principal.  Should  default 
be  made  in  the  payment  of  any  Installment 
of  Interest  when  due,  then  the  whole  sum  of 
principal  and  Interest  shall  become  immedi- 
ately due  and  payable  at  the  option  of  the 
bolder  of  this  note.  Principal  and  interest 
payable  In  gold  coin  of  the  TTnited  States  In 
sums  of  twenty-flve  dollars  or  more  monthly, 
together  with  Interest  monthly.  B.  M.  Jen- 
nings. Mary  8.  Jennings."  Indorsed:  "Wlth- 
ont  recourse  on  us.  O.  W.  Hatch.  B.  B. 
Hatch."  "Pay  to  the  order  of  B.  F.  Klnsel, 
with  recourse  to  me.    L.  M.  Ballou." 

1.  One  of  the  defenses  was  that  the  defend- 
ant had  indorsed  the  note  without  recourse 
to  him,  by  simply  signing  his  name  below 
that  of  the  prior  indorsement  without  re- 
course, and  that  the  Tvords,  "Pay  to  the  order 
of  B.  F.  Kinsel,  with  recourse  to  me,"  bad, 
after  tbe  delivery  of  the  note,  been  written 
above  his  signature  without  his  knowledge 
or  consent  Tbe  court  found  against  this 
allegation,  and  there  was  ample  evidence  to 
sustain  the  finding. 

2.  The  defendant  attacks  tbe  finding  that 
notice  of  default  bad  been  glveu  him;  but 
the  complaint  alleges  the  giving  of  such  no- 
tice, and  the  answer  falls  to  deny  it 

8.  The  answer  alleges  that  at  tbe  time  tbe 
defendant  transferred  tbe  note  to  plaintiff 
It  was  understood  and  agreed  that  the  plain- 
tiff should  have  no  recourse  to  the  defend- 
ant, should  such  note  not  be  paid  when  due, 
and  that  plaintiff  should  rely  solely  upon  the 
security  of  a  chattel  mortgage  by  which  the 
note  was  secured.  Tbe  evidence  fully  sup- 
ports the  findings  of  tbe  court  against  such 
agreement,  if  it  could  be  conceded  that  the 
defendant  was  entitled  to  Introduce  evidence 
of  an  oral  understanding  directly  contro- 
verting the  terms  of  his  written  agreement 
It  Is  true  that,  as  between  himself  and  his 
Immediate  Indorsee,  the  Indorser  may  some- 
times show  that  the  indorsement  was  made 
merely  for  the  purpose  of  transferring  the 
instrument.  AUin  v.  Williams,  97  Cel.  403, 
82  Pac.  441;  Kendall  r.  Parker,  103  Gal.  319, 
87  Pac.  401,  42  Am.  St.  Rep.  117.  Tbeee  were 
cases  dealing  with  a  simple  indorsement, 
which  was  not  inconsistent  with  the  verbal 


agreement  proven.  But  we  are  cited  to  no 
case  holding  that,  in  the  absence  of  fraud  or 
mistake,  oral  evidence  may  be  introduo^  to 
show  that  an  Indorsement  "with  recourse" 
was  Intended  by  the  parties  to  be  "without 
recourse." 

4.  The  complaint  alleges  that  interest  was 
paid  to  August  18,  1804;  that  on  the  3d  of 
October,  1904,  default  having  been  made  In 
tbe  payment  of  tbe  interest  Installment  due 
on  September  18th,  plaintiff  elected  to  de- 
clare tlie  whole  sum  of  principal  and  unpaid 
interest  immediately  due  and  payable,  and 
on  said  3d  day  of  October,  1904,  notified  the 
makers  of  such  election  and  presented  the 
note  for  payment;  and  that  plaintiff  on  the 
same  day  notified  tbe  defendant  of  his  elec- 
tion and  of  the  nonpayment  of  the  note.  The 
last  sentence  of  the  note  reads:  "Principal 
and  interest  payable  In  gold  coin  of  the  United 
States  in  svms  of  ticentv-flve  dollars  or  more 
monthly,  together  v>ith  interest  monthly."  The 
italicized  words  are  in  writing;  tbe  rest  of  the 
note,  with  the  exception  of  the  names  and 
figures,  being  printed.  It  is  urged  that  the 
provision  quoted  is  in  conflict  with  the  pro- 
vision allowing  the  principal  sum  to  become 
due  for  default  in  payment  of  a  monthly  in- 
stallment of  interest,  and  that  the  note  read 
as  a  whole  should  be  construed  to  provide 
merely  for  monthly  paymeota  of  |25  for  prin- 
cipal and  Interest  together,  at  least  until  the 
IStb  day  of  August,  1905.  But  we  see  no  con- 
flict l>etween  tbe  different  clauses.  The  pro- 
vision for  the  payment  of  $25,  or  more,  was 
merely  an  option  given  to  tbe  makers  whereby 
tbey  were  permitted,  in  advance  of  the  matur- 
ity of  the  note,  to  make  partial  payments  en 
account  of  the  principal.  It  did  not  limit 
their  obligation  to  pay  the  interest  monthly, 
nor  did  It  destroy  or  modify  the  holder's  right 
to  declare  tbe  entire  sum  due  when  there 
should  be  a  default  In  the  payment  of  in- 
terest 

5.  It  Is  argued  that  since  the  unpaid  in- 
stallment of  interest  fell  due  on  September 
18th,  demand  should  have  been  made  on 
that  day,  and  Immediate  notice  given  to  de- 
fendant as  Indorser,  in  order  to  hold  him. 
Tbe  demand  was  made,  and  tbe  notice  given, 
on  October  Sd,  and  the  contention  is  that 
tbe  delay  of  16  days  discharged  the  defend- 
ant Bauer  v.  Broder,  107  Cal.  282,  40  Pac 
430;  Civ.  Code,  S  3131,  subd.  5.  But  this 
action  was  not  brought  to  recover  the  inter- 
est due  on  September  18tb  alone.  Its  purpose 
was  to  enforce  the  liability  arising  under 
tbe  provision  of  the  note  that,  in  the  event 
of  default  being  made  In  the  payment  of  any 
installment  of  Interest  when  due,  "then  tbe 
whole  sum  of  principal  and  Interest  shall 
become  immediately  due  and  payable  at  the 
option  of  the  holder  of  this  note."  This  lia- 
bility did  not  arise  until  tbe  latter  exer- 
cised tbe  option  so  given  to  him,  and,  as  tbe 
complaint  alleges  and  tt>e  court  finds,  be 
exercised  it  on  the  8d  day  of  October.  On 
tlM  same  day  lie  made  liia  demand  on  tbe 
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makers  and  gave  notice  to  the  Indorser.  TTn- 
der  a  clause  of  this  kind,  the  bolder  Is  allowed 
a  reasonable  time  in  which  to  determine 
whether  or  not  he  will  exercise  bis  option 
and  declare  the  principal  of  the  note  at  once 
due  and  payable.  Hewitt  v.  Dean,  9i  Cal. 
617.  28  Pac.  93.  25  Am.  St.  Rep.  227 ;  Fletcher 
V.  Dennlson,  101  Cal.  292,  35  Pac.  868.  Cross- 
more  V.  Page,  73  Cal.  213,  14  Pac.  787,  2  Am. 
St  Rep.  789,  cited  by  appellant,  declares  noth- 
ing to  the  contrary.  The  court  there  said 
that  "the  holder  was  entitled  to  a  reason- 
able time  to  exercise  his  option."  In  that 
case  the  bolder  had  permitted  7  months  to 
elapse,  and  the  court  held  that  this  was  more 
than  a  reasonable  time.  In  Fletcher  v.  Dennl- 
son, supra,  a  delay  of  59  days  was  held  not 
to  be  unreasonable,  as  matter  of  law.  Where 
the  delay  was  15  days.  It  certainly  cannot 
be  said  that  the  trial  court  was  not  justi- 
fied In  finding,  as  it  Impliedly  found  here, 
that  the  bolder  had  acted  with  reasonable 
promptness,  especially  In  View  of  the  evi- 
dence that  prior  installments  of  interest  had 
been  paid  on  the  1st  day  of  the  month  suc- 
ceeding the  one  in  which  they  fell  due. 

It  is  argued  that  the  rule  allowing  a  rea- 
sonable time  for  the  exercise  of  the  option 
has  no  application  to  the  Indorser  of  a  note ; 
that  as  to  him  the  option  must  be  declared 
and  the  demand  made  on  the  very  day  the  in- 
terest installment  falls  due.  But  we  see  no 
reason  for  this  distinction.  The  indorser  of  a 
negotiable  instrument  warrants,  inter  alia, 
that  If  the  instrument  is  dishonored  he  will, 
"upon  notice  thereof  duly  given  to  him,  pay 
the  same  with  Interest"  Civ.  Code,  S  3116. 
A  negotiable  instrument  is  dishonored  when 
It  is  not  paid  on  presentment  for  that  pur- 
pose. Id.  i  3141.  The  Instrument  must  be 
presented  on  the  day  of  its  maturity.  Id. 
§  3131,  subd.  6.  Notice  of  dishonor,  when 
given  otherwise  than  by  mail,  must  be  given 
on  the  day  of  dishonor,  or  on  the  next  busi- 
ness day  thereafter.  Id.  §  3147.  If  given  by 
mail,  it  must  be  deposited  In  the  post  office 
in  time  for  the  first  mall  which  closes  after 
noon  on  the  first  business  day  succeeding  the 
dishonor.  Id.  {  3148.  In  the  present  case, 
the  principal  sum  was  not  due  until  the  hold- 
er had  exercised  his  option  to  declare  it 
due.  This  he  did  on  the  3d  day  of  October, 
and  on  the  same  day  he  made  presentment 
and  gave  notice  of  dishonor  to  the  defendant. 
He  thereby  complied  with  every  step  required 
to  fix  the  liability  of  the  Indorser.  If  it  be 
said  that  an  installment  of  interest  was  due 
on  September  18th,  and  that  as  to  this  the 
holder  could  not  delay  presentment  until 
October  3d,  and  still  hold  the  Indorser,  it 
may  be  answered  that  the  judgment  did  not 
include  any  interest  accruing  up  to  September 
18th.  The  amount  recovered  was  the  prin- 
cipal of  the  note,  with  interest  from  Septem- 
ber 18th.  The  interest  accruing  between 
said  date  and  the  3d  day  of  October, 
oecame  due,  Uke  the  principal,  at  the  option 


of  the  holder,  for  failure  to  pay  the  preceding 
installment. 

6.  Mary  S.  Jennings,  one  of  the  makers, 
had  died  prior  to  maturity  of  the  note,  and 
there  had  been  no  administration  of  her  es- 
tate. We  need  not  here  decide  whether,  as 
to  her,  presentment  was  excused  by  these 
facts.  The  court  found  that  the  plaintiff  pre- 
sented the  note  for  payment  to  the  person 
in  charge  of  the  hotel  in  which  Mary  S.  Jen- 
nings resided  at  the  time  of  her  death.  The 
appellant  attacks  this  finding.  The  only  spec- 
ification of  insufficiency  Is  that  "no  proof 
was  introduced  as  to  who  was  in  charge  of 
the  Hotel  Wheeler" — a  specification  that  la 
not  sustained  by  the  record,  since  the  plain- 
tiff testified  that  he  had  presented  the  note 
to  Mrs.  Pool,  "who  was  In  charge  of  the  Ho- 
tel Wheeler."  The  complaint  alleges  that  the 
plaintiff  had  presented  the  note  for  payment 
at  the  place  where  Mary  S.  Jennings  had  her 
place  of  business  and  her  residence  at  the 
time  of  her  death,  and  that  payment  on  be- 
half of  the  said  Mary  S.  Jennings  was  refus- 
ed. The  defendant  demurred  on  the  ground 
of  uncertainty.  In  that  It  did  not  appear  to 
whom  the  demand  on  Mary  S.  Jennings  was 
delivered.  We  think  the  overruling  of  the 
demurrer  was  proper.  The  name  of  the  per- 
son to  whom  presentment  was  made  was  a 
mere  matter  of  evidence.  But,  even  if  there 
may  have  been  some  want  of  certainty  In  the 
allegation,  it  was  not  of  a  character  to  Injure 
the  appellant.  If,  when  the  proof  was  made, 
he  was  without  evidence  to  meet  It,  and  de- 
sired time  to  procure  such  evidence,  be 
should  have  asked  for  a  continuance  for  that 
purpose. 

7.  As  a  separate  defense  the  answer  al- 
leges that  the  makers  of  the  note,  at  the 
time  of  its  execution,  executed  and  delivered 
to  the  original  payees,  as  security  for  the 
note,  a  chattel  mortgage  of  certain  property, 
and  that  this  mortgage  was  assigned  and 
transferred  to  the  plaintiff  with  the  note.  It 
Is  further  alleged  that  no  proceedings  to  fore- 
close this  mortgage  have  been  taken  by  the 
plaintiff.  It  Is  argued  by  the  appellant  that 
by  reason  of  the  existence  of  this  mortgage 
the  liability  of  the  makers  was  not  absolute, 
but  was  contingent  upon  a  failure  of  the 
mortgaged  property  to  realize,  on  foreclo- 
sure, an  amount  sufficient  to  pay  the  note, 
and  that  the  indorsement  of  defendant  im- 
posed upon  him  no  greater  liability  than  that 
of  the  original  mortgagors.  On  those  grounds 
it  is  claimed  that,  so  long  as  no  sale  of  the 
mortgaged  property  had  taken  place,  the  de- 
fendant's obligation  to  pay  bad  not  become 
fixed.  It  Is  no  doubt  true  that,  so  far  as  the 
mortgagors  themselves  were  concerned,  an 
action  to  recover  the  amount  of  the  note 
could  not  have  been  maintained  apart  from 
a  foreclosure  of  the  mortgage.  As  to  them 
the  mortgaged  property  constituted  a  pri- 
mary fund  for  the  discharge  of  the  debt,  and 
no  personal  judgment  could  have  been  en- 
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tered  against  them,  unless  after  foreclosure 
a  deficiency  had  appeared.  Code  Civ.  Proc. 
f  726;  Bartlett  v.  Cottle,  63  Cal.  360;  Porter 
V.  Muller,  65  Ca).  512,  4  Pae.  531;  Bull  v.  Coe, 
77  Cal.  54,  18  Pac.  808,  11  Am.  St.  Rep.  23.5; 
Barblerl  v.  Ramelll,  84  Cal.  154,  23  Pac.  1086. 
But  the  defendant  was  not  the  mortgagor. 
His  contract  of  Indorsement  was  collateral 
to  the  original  obligation  of  the  mortgagors, 
and  was  not  secured  by  the  mortgage.  In 
Vandewater  v.  McRae,  27  Cal.  596,  the  court 
said:  "The  mortgage  giyen  in  this  case  was 
executed  by  the  makers  of  the  note,  and  the 
only  personal  liability  secured  by  it,  or  in- 
tended to  be  secured  by  it,  was  that  of  the 
makers  of  the  note  as  such.  ♦  •  •  The 
promise  of  the  maker  of  a  note  is  one  thing, 
and  the  promise  of  an  indorser  is  another. 
One  is  primary,  and  the  other  is  secondary. 
One  is  absolute;  the  other  turns  upon  condi- 
tions. Each  may  be  secured  by  a  separate 
mortgage,  or  one  mortgage  may  be  so  framed 
as  to  secure  them  both.  •  •  •  On  the 
ground,  then,  that  the  right  which  this  ac- 
tion is  brought  to  enforce  Is  unsecured  by 
mortgage,  we  consider  that  the  plaintiff  is 
at  liberty  to  pursue  the  defendants  in  per- 
sonam on  their  contract  of  indorsement." 
Carver  v.  Steele,  116  Cal.  116,  47  Pac.  1007. 
58  Am.  St.  Rep.  156,  was,  like  the  present 
case,  an  action  by  the  holder  of  a  promissory 
note  against  indorsers.  The  defendants  re- 
lied upon  the  plea  that  the  note  was  secured 
by  mortgage  and  that  the  holder  had  failed 
to  enforce  and  foreclose  his  mortgage.  The 
court,  holding  that  this  was  no  defense,  used 
the  following  language:  "In  general,  unless 
some  agreement  or  special  circumstance  Im- 
poses diligence  upon  the  creditor  as  a  duty, 
he  does  not,  by  mere  failure  to  pursue  the 
person  primarily  liable,  discharge  the  guar- 
antor, surety,  or  Indorser,  even  though  his 
passivity  in  this  regard  may  result  in  bar- 
ring his  remedy  against  the  original  debtor. 
Whiting  V.  Clark,  17  Cal.  407;  Bull  v.  Coe.  77 
Gal.  54,  60,  18  Pac.  808,  11  Am.  St  Rep.  235. 
Accordingly  the  rule  Is  that  the  creditor  loses 
no  rights  against  the  Indorser,  whose  liabili- 
ty has  become  fixed,  by  mere  failure  to  en- 
force bis  lien  against  the  property  mortgag- 
ed for  security  for  the  debt  First  Nat. 
Bank  v.  Wood,  71  N.  Y.  403,  27  Am.  Rep.  66: 
Hoover  v.  McCormick,  84  Wis.  215,  54  N.  W. 
505;  Fuller  v.  Tomlinson,  58  Iowa,  111,  12  N. 
W.  127;  Colebrooke  on  Collateral  Securities, 
i  241,  and  cases  cited."  The  court  goes  on 
to  say  that,  even  though  the  failure  to  fore- 
close the  mortgage  may  have  barred  a  per- 
sonal action  against  the  mortgagor,  this  con- 
sideration "does  not  reach  respondents'  case. 
Their  contract  to  pay  Montgomery  was  not 
the  same  a.s  that  of  Staples  (the  mortgagor). 
'The  promise  of  a  maker  of  a  note  Is  one 
thing  and  the  promise  of  an  indorser  is  an- 
other;' and  their  promise  was  not  secured  by 
the  mortgage  held  by  Montgomery.  Vande- 
water V.  McBae,  27  Cal.  uUO,  603."     These 


cases  are  directly  in  point  and  establish  the 
proposition  that  in  this  state  the  indorser  of 
a  note  secured  by  mortgage  may  be  sued  up- 
on his  obligation  without  a  foreclosure  of 
the  mortgage. 

In  what  has  been  said  in  this  opinion  we 
have  treated  the  contract  of  defendant  as 
one  of  Indorsement,  and  this  is  the  aspect 
In  which  both  parties  have  treated  the  case 
in  their  briefs.  If,  however,  the  defendants 
could  be  held  to  occupy  the  position  of  a 
guarantor  (the  view  taken  by  the  District 
Court  of  Appeal,  when  the  case  was  pending 
In  that  court)  it  would  make  no  difference 
in  the  result.  "There  is  no  privity,  or  mu- 
tuality, or  Joint  liability,  between  the  prin- 
cipal debtor  and  his  guarantor."  The  de- 
fendant as  guarantor,  If  he  was  such,  made 
an  independent  contract,  upon  which  he  was 
liable  without  regard  to  foreclosure  of  the 
mortgage  as  against  the  principal  debtors. 
Adams  v.  Wallace,  119  Cal.  67,  51  Pac.  14. 

The  judgment  Is  affirmed.  ' 

We  concur:  ANGBLLOTTI,  J.;  SHAW, 
J.;  HENSHAW,  J. ;  LORIGAN,  J.;  McFAR- 
LAND,  J. 


"     SHEA  V.  SEATTLE  LUMBER  CO. 
(Supreme  Court  of  WashinRton.    Sept  6,  1907.) 

1.  Master  and  Servant— Injuries  to  Serv- 
ant—Unsafe Appmances — Assumed  Risk. 

Where  plaintiff  objected  to  appliances  fur- 
nished, and  the  foreman  promised  to  give  bim 
something  better,  but  requested  piaintilt  to  con- 
tinue work  until  the  substitute  could  be  made, 
defendant  a.^sumed  all  risk  of  danger  arising 
from  plaintiff's  careful  use  of  the  appliance  for 
such  reasonable  time  thereafter  as  might  be 
necessary  to  provide  the  new  tool. 

[fjd.  Note. — ^Por  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  SI  638-644.] 

2.  Same— Reasonable    Time— Question    ros 
Jury. 

Where  plaintiff  continued  to  work  for  two 
da.vs  with  an  unsafe  appliance  after  a  safe  ap- 

&liance  had  been  promised  as  soon  as  it  could 
»  made,  whether  such  period  was  an  unrea- 
sonable time  was  for  the  jury. 

3.  Same. 

Where  plaintiff  was  injured  while  using  a 
stick  kept  near  an  edger  in  defendant's  mill  for 
the  purpose  of  cleaning  away  refuse  under  the 
machine,  plaintiff  cannot  be  held  negligent  in 
using  th"  stick  which  was  an  unsafe  appliance, 
instead  of  procuring  another  of  larger  dimen- 
sions, in  the  absence  of  i)roof  that  a  stick  of 
other  dimensions  was  suitable  or  could  have  been 
used. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  34.  Master  and  Servant  §S  72.1-742.] 

4.  Same— Method  op  Wobk— Stoppinq  Ma- 
chinery. 

In  an  action  for  injuries  to  a  servant  evi- 
dence held  to  show  that  plaintiff  was  not  negli- 
gent. 

\KA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  .34,  Master  and  Servant,  51  981-986.] 

Appeal  from  Superior  Court,  King  County ; 
Boyd  J.  Tallman,  Judge. 

Action  by  John  Shea  against  the  Seattle 
Lumber  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 
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Richard  S.  Eskridge  and  Philip  Tlndall, 
for  appellant  Martin  J.  Lund  and  Vlnce  n. 
Faben,  for  respondent 

CROW,  J.  This  action  was  brought  by 
John  Shea  against  the  Seattle  Lumber  Com- 
pany, a  corporation,  to  recover  damages  for 
personal  Injuries.  From  a  Judgment  for 
$8,000  in  favor  of  the  plaintiff,  the  defendant 
has  appealed. 

The  appellant  contends  that  the  trial  court 
erred  (1)  in  refusing  to  take  the  case  from 
the  jury  and  enter  judgment  at  the  close  of 
respondent's  evidence,  and  again  at  the  close 
of  all  the  evidence;  <2)  in  denying  the  appel- 
lant's motion  for  Judgment  notwithstanding 
the  verdict;  and  (3)  In  denying  appellant's 
motion  for  a  new  trial.  The  sole  question 
presented  Is  whether  the  evidence  sustains 
the  verdict  and  judgment  In  passing  on  this 
question,  we  must  consider  the  evidence  in 
the  light  most  favorable  to  the  respondent 
The  facts  thus  disclosed  show:  That  the  re- 
spondent had  for  two  years  been  an  employ^ 
In  appellant's  lumber  and  shingle  mill  in  the 
city  of  Seattle.  In  the  mill  was  a  certain 
edger  machine  provided  with  seven  or  eight 
circular  saws,  which  were  mounted  on  an 
axle  or  arbor.  In  front  and  to  the  rear  were 
rollers  used  to  convey  lumber  to  the  saws. 
Beneath  the  edger  was  a  chute  for  sawdust, 
splinters,  bark,  and  other  refuse.  In  the 
lower  portion  of  the  chute  was  a  grating 
through  which  sawdust  and  the  smaller  par- 
ticles of  refuse  passed.  The  grating  and 
chute  sometimes  became  clogged,  and  it  then 
became  the  duty  of  some  employe  to  clear  it 
by  pushing  down  the  refuse  material.  Prior 
to  the  accident,  a  wooden  stick  about  10  to  12 
feet  in  length  was  used  for  this  puri'ose.  The 
eaws  were  guarded  at  the  top  and  front  of 
the  edger,  but  back  of  the  saws  and  below  the 
arbor  and  rear  roller  was  an  opening  about 
12  Inches  wide  extending  across  the  full 
width  of  the  machine.  In  cleaning  the  chute 
an  employ^  would  shove  a  long  stick  into 
this  opening,  and  by  its  use  clear  away  the 
refuse.  This  had  to  be  done  frequently  as 
conditions  required.  The  respondent  Shea 
had  for  some  time  been  In  charge  of  certain 
levers  near  the  edgers,  but  not  connected 
therewith.  His  evidence  shows  that  the  ap- 
pellant's foreman  shortly  before  the  accident 
Instructed  him  to  clean  the  chute  when  clog- 
ged; that  a  wooden  stick  of  1  by  2  in- 
ches, about  10  or  12  feet  long,  was  provided 
for  his  use ;  that  a  few  days  prior  to  the  ac- 
cident be  broke  the  stick  while  using  it; 
that  he  then  realized  Its  use  was  dangerous ; 
that  he  Immediately  complained  to  the  fore- 
man and  requested  him  to  provide  a  long 
Iron  rod  In  place  of  the  stick;  that  the  fore- 
man promised  to  do  so,  but  requested  the  re- 
spondent to  continue  his  work  with  the  stick 
until  an  Iron  rod  could  be  made;  that,  re.  - 
ing  upon  the  foreman's  promise,  respondent 
continued  using  this  stick,  exercising  tlie  ut- 
most care;  that  within  two  days  thereafter 
the  stldt  broke  causing  r-^spondeut  to  lose  bis 


balance ;  that  his  fingers  were  thrown  In  con- 
tact with  the  ungtiarded  saws;  that  his  left 
arm  was  drawn  under  the  machine,  and  so 
severely  injured  as  to  nece>«ltate  amputatioi 
about  four  Inches  below  the  shoulder.  Al- 
though It  Is  insisted  that  the  appellant  was 
negligent  in  having  failed  to  properly  safe- 
guard the  saws  at  the  back  of  edger,  we  will 
only  consider  the  respondent's  contention 
that  appellant's  negligence  also  consisted  In 
Its  failure  to  provide  him  with  safe  applian- 
ces for  his  work.  He  Insists  that  the  use  of 
a  wooden  stick  was  hazardous,  unsafe,  and 
dangerous.  The  work  of  cleaning  the  chute 
had  been  required  of  the  respondent  but  a 
short  time  prior  to  the  accident  He  had  pre- 
viousl.v  seen  other  employ&s  using  the  stick. 
He  testified  that  when  he  afterwards  learned 
and  appreciated  the  unnecessary  hazard  to 
which  he  was  subjected  by  Its  use,  he  would 
not  have  continued  the  work  but  for  his  reli- 
ance upon  the  foreman's  promise  to  provide 
him  with  a  safe  appliance.  He  further  testi- 
fied that  the  foreman  had  repeatedly  seen 
him  and  other  employes  using  a  stick,  but  In- 
terposed no  objection.  The  foreman  denied 
that  the  respondent  asked  bim  for  an  iron 
rod  or  that  he  promised  one.  An  iron  rod 
was  provided  immediately  after  the  accident 
either  the  same  evening,  or  early  the  next 
morning.  Appellant's  president  and  manager 
testified  that  he,  without  request  from  any 
person,  ordered  this  iron  rod  after  the  acci- 
dent. The  jury  in  response  to  a  special  In- 
terrogatory afllrmatively  found  that  the  fore- 
man did  prior  to  the  accident  promise  re- 
spondent to  provide  the  Iron  rod.  It  Is  ele- 
mentary law  that  It  Is  the  duty  of  a  master 
to  provide  his  sen-ant  with  reasonably  safe 
machlnerj-,  tools,  and  appliances  with  which 
to  perform  the  work  required  of  him,  and  to 
also  keep  the  same  In  reasonably  safe  con- 
dition. Whether  the  stick  usee  met  this  re- 
quirement was  n  question  of  fact  to  be  sub- 
mitted to  the  Jury. 

It  is  contended  by  the  appellant  that  the 
respondent  had  just  as  much  knowledge  of 
the  fact  that  the  stick  was  a  dangerous  and 
unsafe  appliance  as  had  the  master,  and  that 
the  respondent  therefore  assumed  the  risk  of 
all  dangers  which  might  result  from  its  use. 
This  would  be  true,  had  the  respondent  con- 
tinued its  use  without  objection  or  complaint, 
after  he  actually  appreciated  the  danger,  but 
be  only  did  so  for  a  reasonable  time  while 
relying  on  the  promise  of  the  master.  After 
appellant's  foreman  had  made  this  promise. 
It  assumed  all  risk  of  dangers  arising  from 
respondent's  careful  use  of  the  unsafe  appli- 
ance during  such  reasonable  time  as  might 
thereafter  be  necessary  to  provide  the  Iron 
rod.  In  Crooker  v.  Pacific  Lounge  &  Mat- 
tress Co.,  29  Wash.  30.  38,  69  Pac.  359,  this 
court  quoted  with  approval  the  following  lan- 
guage from  section  215  of  Shearman  &  Red- 
fleld  on  Negligence:  "There  is  no  longer  any 
doubt  that,  where  a  master  has  express)-" 
promised  to  repair  a  defect,  the  servant  does 
not  assume  the  risk  of  an  injury  caused 
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thereby  within  such  a  period  of  time  after 
the  promise  as  would  be  reasonably  allowed 
for  its  performance,  or,  Indeed,  within  any 
period  which  would  not  preclude  all  reason- 
able expectation  that  the  promise  might  be 
kept.  And  the  same  principle  applies  to  a 
case  where  the  master  promises  to  a  serv- 
ant to  discbarge  an  incompetent  fellow  serv- 
ant, but  fails  to  do  so,  and  the  former  serv- 
ant Is  thereby  Injured,  or  where  a  servant, 
appreliending  a  particular  danger,  makes  it 
known  to  the  master,  who  assures  him  that 
he  will  provide  against  It.  Nor,  indeed,  is 
any  express  promise  or  assurance  from  the 
master  necessary.  It  Is  sufficient  if  the  serv- 
ant may  reasonably  Infer  that  the  matter 
will  be  attended  to." 

This  doctrine  must  be  applied  to  the  facts 
before  us,  and  It  was  the  province  of  the  jury 
to  determine  whether  the  respondent  continu- 
ed work  for  an  unreasonable  time  after  the 
promise  was  made.  The  appellant,  however, 
strenuously  urges  that  the  respondent  is  not 
entitled  to  recover  as  he  was  guilty  of  con- 
tributory negligence  in  the  following  particu- 
lars: (1)  In  using  a  stick  one  by  two  inches 
in  size,  or  a  stick  of  any  inadequate  size, 
when  he  realized  that  It  was  apt  to  break,  and 
knew,  as  shown  by  the  evidence,  that  pieces 
of  suitable  dimensions  were  readily  available; 
(2)  in  doing  his  work  in  such  a  manner  as  to 
cause  the  stick  to  break,  and  throw  his  hand 
against  the  saw;  and  (3)  in  attempting  to 
clean  the  chute  without  flret  having  the  edget 
stopped,  or  the  saws  moved  out  of  the  way. 
As  to  the  first  contention,  there  is  evidence 
that  respondent  used  a  stick  which  was  kept 
near  the  edger  for  that  purpose.  There  is  no 
affirmative  showing  that  one  of  any  other  di- 
mensions was  suitable  or  could  have  been 
used.  In  the  absence  of  some  positive  evi- 
dence that  a  larger  stick  could  have  been 
used,  negligence  arising  from  Its  nonuse  will 
not  be  presumed.  As  to  the  second  conten- 
tion, respondent's  evidence  shows  that  he 
exercised  the  utmost  caution  in  using  the 
stick  after  the  foreman's  jjromlse  had  been 
made,  and  there  is  no  evidence  in  tiie  record 
which  would  Justify  us  in  holding  him  negli- 
gent as  a  matter  of  law  In  this  regard.  The 
question  as  to  whether  his  niiinner  of  using  the 
stick  after  the  foreman's  promise  was  care- 
ful or  reckless  was  one  of  fact  for  the  jury. 

The  appellant's  main  contention  seems  to 
be  that  the  respondent  should  have  caused  the 
edger  to  be  stopped  or  the  saws  to  he  moved 
before  he  attempted  to  clean  the  chute.  It 
Insists  there  were  two  ways  in  which  the 
work  could  have  been  done — the  one  safe  by 
stopping  the  edger  or  moving  the  saws,  and 
the  other  unsafe  by  not  stopping  the  edger  or 
moving  the  saws — and  that,  as  the  respondent 
chose  the  latter  method,  he  cannot  recover. 
In  support  of  this  contention  appellant  cites 
Hotrman  v.  American  Foundry  Co.,  18  Wash. 
288,  51  Pac.  385;  Johnson  v.  Anderson  &  Mld- 
dleton  Lumber  Co.,  31  Wash.  554,  72  Pac. 
81  P.— 40 


107;  Beltz  v.  American  Mill  Co.,  37  Wash, 
399,  79  Pac.  981;  Hunter  v.  Washington  Pipe, 
etc.,  Co.,  43  Wash.  167,  86  Pac.  171;  Laldley 
V.  Musser  Lumber  Co.  (Wash.)  88  Pac.  124. 
We  do  not  regard  any  of  these  cases  as  ap> 
pllcable  to  the  peculiar  facts  before  us.  In 
all  of  them,  except  the  Hoffman  and  Hunter 
Cases  the  injured  plaintiffs  had  control  of 
the  machinery  with  the  right  and  power  to 
stop  It.  In  none  of  the  cases  cited,  except 
the  Johnson  Case,  does  it  appear  that  any 
promise  had  been  made  similar  to  the  one 
made  to  the  respondent.  In  the  Johnson 
Case,  although  the  foreman  had  promised  to 
fix  the  electric  light,  the  plaintiff  who  had 
charge  of  the  edger,  with  power  to  stop  It, 
was  shown  to  have  been  guilty  of  conduct 
which  constituted  contributory  negligence  as 
a  matter  of  law,  notwithstanding  the  prom- 
ise made.  The  master's  promise  to  provide 
safe  appliances  will  not  Justify  willful  reck- 
lessness on  the  part  of  the  servant.  He  must 
exercise  reasonable  caution  while  relying  up- 
on the  promise  and  awaiting  its  fulfillment. 
The  evidence  here  shows  that  the  edger  and 
saws  were  in  the  exclusive  control  of  the 
edgerman,  that  they  were  not  In  the  control 
of  the  respondent,  and  that  it  required  three 
men  to  stop  the  edger.  The  evidence  further 
Indicates  that  the  custom  in  appellant's  mill 
was  to  clean  the  chute  while  the  edger  was 
running.  It  is  not  shown  that  the  machinery 
was  ever  stopped,  or  that  the  saws  were 
moved  by  respondent  or  any  other  employe, 
at  any  time  In  the  history  of  the  mill  for  the 
purpose  of  cleaning  the  chute.  The  fact  that 
a  long  stick  was  provided  indicates  that  it 
was  to  be  used  while  the  machinery  wag  in 
motion.  The  foreman  saw  and  permitted  re- 
spondent to  use  the  stick  without  stopping 
the  edger  or  changing  the  saws,  and  even 
after  the  accident  an  iron  bar  was  provided, 
showing  that  the  appellant  still  intended  to 
permit  the  cleaning  of  the  chute  without 
stopping  the  edger  or  moving  the  saws.  The 
evidence  discloses  no  rule  of  the  mill  for  do- 
ing the  work  in  any  other  manner.  These 
facts  clearly  distinguish  this  case  from  those 
cited  by  the  appellant.  Courts  do  not  hold 
plaintiffs  guilty  of  contributory  negligence  as 
a  matter  of  law  unless  the  circumstances 
are  such  tliat  reasonable  men  may  not  differ 
as  to  the  existence  of  such  contributory  neg- 
ligence. The  question  of  the  existence  or 
non-existence  of  contributory  negligence  upon 
the  part  of  the  respondent  was  under  the  evi- 
dence before  us  an  Issue  of  fact  to  be  submit- 
ted to  the  Jury. 

The  appellant  further  contends  that  the 
damages  awarded  are  excessive.  The  re- 
spondent a  young  man  27  years  of  age.  In 
good  health,  lost  his  left  arm.  We  cannot 
hold  that  for  such  an  injury  the  damages 
were  excessive. 

The  Judgment  Is  affirmed. 

HADLEY.  C.  J.,  and  FULLERTON,  RUD- 
KIX,  MOUNT,  and  DUNBAR,  J.,  concur. 
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CHICAGO.  M.  &  ST.  P.  RY.  CO.  v.  ALEX- 
ANDER et  al. 

(Supreme  Court  of  Washington.    Sept  7,  1907.) 

1.  Emine:«t  Domain— Compensation— Isjubt 

TO  I'ROPERTY  NoT  TAKEN— UeMOTE  IX)SSE8. 

In  proceedings  by  a  railroad  company  to 
condemn  a  right  of  way,  it  appeared  that  de- 
fendants' land  had  a  frontage  of  45.5  feet  on  a 
river  bank,  and  was  at  a  considerable  distance 
inland  from  Puget  Sound,  that  the  river  bad 
but  little  depth,  and  that  large  vessels  could  not 
reach  defendants'  land  unless  the  river  was 
dredged  between  it  and  Puget  Sound.  It  did  not 
appear  that  any  dredging  of  the  river  to  any 
point  within  two  miles  of  defendants'  land  had 
ever  been  contemplated,  and  it  was  shown  that 
the  possibility  of  the  river  being  dredged  was 
very  remote,  and  that  there  was  no  certainty 
that  the  I'nited  States  government  would  ever 
require  a  drawbridge  near  defendants'  land,  and 
that  the  government  bad  authorized  a  stationary 
bridge  which  did  not  touch  defendants'  land. 
Held,  that  the  po.ssibility  that  the  river  would 
be  thereafter  diwlged  so  as  to  be  navigable  for 
large  vessels  requiring  the  construction  of  a 
drawbridge  which  when  open  would  obstruct  de- 
fendants' water  front  to  the  extent  of  about  76 
feet  was  too  remote  to  constitute  an  element 
of  damages. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18.  Eminent  Domain,  §S  237,  238.] 

2.  Evidence  —  Admissibilitt  —  Value  of 
Property. 

In  proceedings  by  a  railroad  company  to 
condemn  a  right  of  way  testimony  by  one  own- 
ing land  near  that  of  defendants  as  to  what  he 
held  the  same  at  is  inadmissible. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  i  207.] 

3.  Depositions  —  Examination  op  Witness- 
es—Objections TO  Questions  —  Renewal 
at  Trial— Xecessitt. 

Where  a  deposition  was  taken  before  the 
judge  who  subsequently  tried  the  case,  who 
ruled  on  objections  then  made  and  allowed  ex- 
ceptions, it  was  not  neccs-sary  to  renew  the  ex- 
ceptions at  the  trial. 

[Ed.  Xote.— For  cases  in  point,  see  Cent.  Dig. 
voJ.  16,  Depositions,  i  320.] 

4.  Evidence  —  Admissibility  —  Value  of 
Property. 

In  proceedings  by  a  railroad  company  to 
condemn  a  right  of  way.  neither  a  party  who 
has  made  an  offer  for  the  land  nor  the  owner 
should  be  permitted  to  testify  to  the  same  for 
the  purpose  of  showing  value. 

fBJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,   Evidence,  $  207.] 

6.  Eminent  Domain— .Assessment  of  Dam- 
ag  e.s— k  v i de  n  ce— r  eb  uttal. 

Where,  in  proceedings  by  a  railroad  com- 
pany to  condemn  a  right  of  way,  it  was  not  ad- 
vised by  any  pleading  that  defendants  would 
make  the  claim  that  the  tract  was  particularly 
valuable  for  a  large  sawmill  and  manufacturing 
plant,  or  that  being  divided  by  its  right  of  way 
It  would  be  of  little  or  no  value  for  that  pur- 
pose, and  did  not  offer  any  evidence  on  that  sub- 
ject, evidence  in  rebuttal  that  a  sawmill  and 
manufacturing  plant  could  be  constructed  and 
profitably  operated  on  the  land  after  being  di- 
vided by  its  right  of  way  was  erroneously  ex- 
cluded as  improper  rebuttal. 

6.  Trial— Instructions— Unnecessary  Rep- 
etition. 

Instructions  should  not  l)e  unnecessarily  re- 
peated, thereby  placing  undue  stress  upon  them 
before  the  jury. 

I  Ed.  Note.— -For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Trial,  {  513.] 


7.  Eminent  Domain  — Compensation —  I'se 
FOR  Which  Compensation  May  Be  Ob- 
tained. 

In  arriving  at  the  value  of  land  taken  for  a 
public  use,  its  market  value  may  be  shown,  not 
merely  for  the  use  to  which  it  may  in  fact  be 
applied,  but  also  with  reference  to  the  most 
available  and  valuable  use  to  which  it  may  be 
adapted. 

fEd.  Note.— For  cases  in  point,  see  Cent  Di(. 
vol.  18.  Eminent  Domain,  §§  371-377.] 

8.  Same. 

In  proceedings  by  a  railroad  comi>any  to 
condemn  a  right  of  way,  it  appeared  that  de- 
fendants' land  had  a  frontage  of  4.S5  feet  on  a 
river  bank,  and  was  at  a  considerable  distance 
inland  from  Puget  Sound,  and  that  the  river 
bad  but  little  depth,  and  large  vessels  could  not 
reach  defendants'  land  unless  the  river  was 
dredged  between  it  and  Puget  Sound.  It  did 
not  appear  that  any  dredging  of  the  river  to 
any  point  within  two  miles  of  defendants'  land 
had  ever  been  contemolated.  and  it  was  shown 
that  the  possibility  of  the  river  being  dredged 
was  very  remote.  Held,  that  any  valuable  use 
of  the  land,  based  on  navigation  of  the  river  by 
large  vessels,  was  too  remote  and  speculative  to 
be  considered  either  in  fixing  the  valne  of  the 
land  taken  or  damage  to  the  land  not  taken. 

fBld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  H  237,  2:i8.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;   W.  H.  Snell.  Judge. 

Condemnation  procoedlnjrR  by  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  of 
Washington  against  Hublmrd  F.  Alexander 
and  others.  From  the  Judgment  assessing 
the  damages  in  a  certain  amount  plaintiff 
appeals.  Reversed  and  remanded  for  a  new 
trial. 

H.  S.  Griggs,  H.  H.  Field,  and  Wm.  P. 
Reynolds,  for  appellant.  Hudson  &  Holt 
and  J.  M.  Ashton,  for  respondents. 

CROW,  J.  Action  by  the  plaintiff.  CW- 
cago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany, against  Hubbard  F.  Alexander  and 
others,  to  condemn  land  near  tlie  city  of 
Tacoma  for  a  right  of  way.  After  an  order 
had  been  entered  adjudging  the  proposed 
use  to  be  public,  a  Jury  was  impaneled,  and 
awarded  the  defendants  $.'5,205  for  the  value 
of  the  land  taken  and  damage  to  the  land 
not  taken.  From  a  Judgment  assessing  dam- 
ages in  this  amount,  the  plaintiff  has  ap- 
pealed. 

Respondents'  land,  with  a  frontage  of  455 
feet  on  the  east  bank  of  the  Puyallup  river, 
consists  of  a  little  less  than  9  acres.  Its 
north  line  abuts  on  the  interurban  electric 
railway  track,  which  crosses  the  Puyallup 
river  near  respondents'  northwest  comer. 
The  appellant  Is  condemning  a  right  of  way 
for  its  tide-water  line,  which  crosses  the 
nine-acre  tract  from  southeast  to  northwest, 
dividing  it  into  two  parts,  but  does  not  cross 
the  river.  It  is  also  condemning  a  right  of 
way  over  the  south  side  of  respondents'  lahd 
for  its  city  line,  which  crosses  the  river 
from  east  to  west.  Appellant  filed  and  serv- 
ed on  respondents  profiles  of  Its  proiwsed 
stationary  bridge  across  the  Puyallup  river, 
together  with  a  certificate  of  its  approval  by 
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the  proper  United  States  authorities.  This 
bridge  will  not  touch  respondents'  land  or 
water  front.  The  appellant  is  appropriating 
2.35  acres,  ieaving  3.25  acres  fronting  the 
Puyallup  river,  and  3.21  acres  separated 
from  the  river  liy  appellant's  tide-water  line. 
Respondents*  land  is  located  a  considerable 
distance  inland  from  Puget  Sound.  Appel- 
lant's city  line  of  railway  will  be  construct- 
ed on  an  embankment  from  25  to  27  feet  in 
height,  and  Its  tide-water  line  on  an  embank- 
ment about  5  feet  in  height  above  the  surface 
of  respondents'  land.  The  appellant,  by 
stipulation  on  file,  has  agreed  to  construct 
and  forever  maintain  a  suitable  crossing  be- 
tween respondents'  two  remaining  tracts 
over  appellant's  tide-water  line  wherever  re- 
spondents desire,  and  also  such  culverts  and 
drains  as  may  be  necessary  to  afTord  the  land 
as  good  drainage  as  it  has  by  nature. 

The  respondents  introduced  one  Nichol- 
son, a  civil  engineer,  who,  over  appellant's 
objections,  was  permitted  to  testify  that  if 
the  Puyallup  river  should  hereafter  be  made 
navigable  for  large  vessels,  and  the  i;nlted 
States  governniemt  should  require  appellant 
to  construct  a  drawbridge  across  the  river 
on  Its  city  line,  such  drawbridge,  when  open- 
ed for  the  passage  of  vessels,  would  obstnict 
respondents*  water  front  to  the  extent  of 
about  76  feet  The  purpose  of  this  evidence 
was  to  show  that  such  obstruction  would  In- 
terfere with  steamships  aud  other  vessels 
that  might  come  from  Puget  Sound  and 
stop  at  respondents'  water  front  At  present 
the  river  has  but  little  depth.  It  is  not 
shown  that  any  vessels  larger  than  steam 
tugs  have  ever  passed  the  interurbau  bridge. 
The  possibility  of  the  river  being  dredged  to 
respondents'  land  by  the  United  States  gov- 
ernment is  very  remote.  There  is  no  certain- 
ty that  the  government  will  ever  require  a 
drawbridge  near  respondents'  land.  If  it 
should  do  so,  respondents  can,  in  another 
action,  then  recover  such  damages  as  they 
may  sustain  by  reason  thereof.  The  appel- 
lant is  not  seeking  to  condemn  or  interfere 
with  any  of  respondents'  shore  rights.  Tlie 
United  States  government  has  authorized  a 
stationary  bridge  which  does  not  touch  their 
land.  No  other  bridge  may  ever  be  required. 
This  evidence  was  calculated  to  mislead  the 
Jury  Into  awarding  damages  which  the  re- 
spondents were  not  entitled  to  recover,  and 
its  admission  was  therefore  erroneous. 

One  Baker,  who  owns  three  or  four  acres 
of  similar  land  near  that  of  resiMndents, 
was,  over  appellant's  objection,  permitted 
to  testify  that  he  held  the  same  at  $1.'>,000 
per  acre.  This  evidence,  admitted  on  direct 
examination,  was  improper  aud  constituted 
error,  not  being  a  correct  test  of  value.  An 
owner  might  not  be  willing  to  sell  at  any 
price,  and  might,  therefore,  place  an  excess- 
ive value  on  his  own  property.  The  issue  be- 
fore the  Jury  was  the  fair  market  value  of 
the  land  taken,  and  not  what  some  owner 


might  arbitrarily  ask  for  similar  land  held 
by  blm. 

The  respondents  Introduced  the  deposition 
of  one  Stokes,  a  resident  of  Portland,  Or., 
and  manager  of  a  large  sawmill  and  manu- 
facturing plant  at  Bucoda,  Wash.  This  wit- 
ness was  not  shown  to  he  an  expert  on  val- 
ues, nor  was  he  familiar  by  acquaintance 
and  experience  with  lands  in  or  near  the 
city  of  Tacoma.  He  testified  that,  on  a  trip 
to  Tacoma,  he  looked  for  a  site  for  a  large 
lumber  mill  and  manufacturing  plant  where 
he  could  be  near  tide  water  with  the  advan- 
tages of  navigation;  that  he  Investigated 
the  respondents'  nine-acre  tract;  that  he 
priced  some  land  on  the  Sound,  near  Old 
Town  in  Tacoma,  several  miles  distant;  that 
he  regarded  respondents'  land  as  especially 
valuable  for  a  large  mill  if  the  entire  nine 
acres  could  be  used  In  one  tract  without  any 
railroad  crossing  It;  that  he  examined  the 
land  after  this  condemnation  proceeding  had 
been  commenced,  when  it  was  known  that 
it  would  be  divided  into  two  tracts  by  ap- 
pellant's tide-water  line;  and  that  the  re- 
spondent Alexander  wanted  to  know  if  he 
could  use  the  tract  as  it  would  be  thus  di- 
vided. He  was  about  to  state  a  conditional 
offer  he  then  made  to  Alexander,  when  ap- 
pellant objected,  but.  Its  objection  being 
overruled,  the  witness  stated  his  offer,  which 
he  had  made  on  condition  that  the  land  con- 
tained something  over  eight  acres,  and  would 
not  be  divided  by  any  line  of  railroad.  Aft- 
erwards the  appellant  interposed  a  motion  to 
strike  this  answer.  Sustaining  this  motion 
the  trial  Judge  in  part  said:  "If  a  man  is 
offered  a  certain  price  In  gix»d  faith  by  a 
man  who  Is  liable  to  carry  the  offer  out,  that 
would  be  the  best  criterion  of  the  value  of 
proi)erty.'  •  •  •  The  Supreme  Court  of 
the  United  States,  however,  reason  that  of- 
fers are  not  evidence  of  what  property  will 
bring,  aud  it  seems,  in  Parke  v.  City  of  Seat- 
tle, 8  Wash.  78,  35  Pac.  594,  that  our  own 
Supreme  Court  has  plainly  affirmed  that  doc- 
trine, although  in  that  case  the  offer  sought 
to  be  proven  was  proffered  from  the  mouth 
of  the  plaiutiCf  to  whom  the  offer  was  made, 
and  the  man  making  the  offer  was  not  on  the 
witness  stand  and  subject  to  cross-examina- 
tion. Yet  I  think  they  have  very  definitely 
settled  the  doctrine  that  that  class  of  testi- 
mony is  not  competent  to  fix  values.  I  think 
that  the  fact  might  be  brought  out  In  an- 
other way,  and  in  a  way  which  would  avoid 
the  error  or  the  danger  that  the  Supreme 
Court  of  the  United  States  and  the  Supreme 
Court  of  this  state  seem  to  feel  has  followed 
that  class  of  testimony.  •  •  •  1  think 
that  this  testimony,  or  rather,  this  offer,  as 
proven  by  this  witness,  is  hypothetical  and 
based  on  a  condition  which  could  not  exists 
and  for  that  reason,  and  for  the  further  rea- 
son that  class  of  testimony  is  not  a  proper 
way  to  prove  values,  this  question  and  this 
answer  may  be  stricken.    I  think,  however,. 
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that  yon  may  ask  tbis  witness  how  much 
that  property  Is  worth,  and  he  may  answer 
what  he  considers  it  worth,  and  I  thinlc  he 
might  furthermore  be  permitted  to  baclc  up 
his  opinion  by  saying  that  he  would  give  that 
for  the  property.  •  •  •  But,  If  this  wit- 
ness is  willing  to  come  on  the  stand  and  give 
it  as  his  opinion  that  the  property  was  worth 
just  what  he  offered  for  it,  I  think  that  is 
proper  testimony;  he  can  testify  what  it  is 
worth;  •  •  •  and  I  think  he  would  be 
l)ermitted  to  go  further  and  say  he  Is  ready 
to  take  It  at  that  price.  •  •  •  The  ques- 
tion is  what  is  the  value,  and.  If  he  can  tes- 
tify that  the  value  of  the  property  Is  just 
what  he  oflfered,  I  think  that  would  be  com- 
petent." After  further  questions  and  objec- 
tions, the  witness  testified,  in  substance,  that 
the  land  as  an  entire  tract  was  worth  $87,300, 
what  he  had  ofTered  for  it,  but  that,  divided 
by  appellant's  proposed  tide-water  line  of 
road,  it  would  be  of  but  little  value  for  a 
manufacturing  plant.  Counsel  for  respond- 
ents asked  the  witness  whether  he  stood 
ready  to  pay  for  the  land  the  value  he  had 
referred  to,  viz.,  ?87,300,  assuming  the  acre- 
age was  about  what  he  understood  it  to  be, 
and  over  appellant's  objection  he  was  per- 
mitted to  answer  in  the  aflirmative.  This 
statement  shows  (1)  that.  In  effect,  the  wit- 
ness was  permitted  to  state  the  conditional 
offer  made  by  him;  (2)  that  the  evidence 
finally  given  was  the  direct  result  of  a  volun- 
tary suggestion  made  by  the  court  in  the 
presence  of  the  witness  that  he  could  base 
his  estimate  of  value  upon  what  he  had  of- 
fered for  the  land.  The  offer  made  by  the 
witness  was  thus  placed  before  the  jury. 

The  respondents  contend  (1)  that  no  proper 
exceptions  were  taken  to  tbis  evidence;  that 
appellant's  only  exceptions  were  in  the  deiw- 
sition,  and  not  renewed  in  court ;  (2)  that  the 
witness  only  testified  as  an  exjwrt  to  his  val- 
uation on  the  land;  and  (3)  that,  while  an 
offer  for  the  land  may  not  be  shown  by  evi- 
dence of  the  owner  to  whom  it  was  made,  it 
may  be  shown  by  the  person  making  it,  he 
being  subject  to  cross-examination.  The  dep- 
osition had  been  taken  before  the  trial  judge, 
who  ruled  on  the  objections  when  made  and 
allowed  exceptions.  It  was  not  necessary  to 
renew  these  exceptions  at  the  trial,  as  it 
would  have  been  had  the  deposition  been  tak- 
en before  a  notary  public,  or  other  officer 
than  the  judge  himself.  The  witness  was  not 
shown  to  be  qualified  as  an  expert  on  land 
values  in  or  near  Tacoma;  hence,  the  sub- 
stance of  his  evidence  was  merely  a  state- 
ment of  the  offer  made  by  him.  Neither  the 
party  who  makes  an  offer  for  land  nor  the 
par^  to  whom  it  Is  made  should,  for  the  pur- 
pose of  showing  value,  be  permitted  to  testify 
to  the  same  upon  his  examination  in  chief  in 
an  action  of  this  character.  In  Iline  v.  Man- 
hattan Railway  Company,  132  N.  Y.  477,  480, 
30  N.  E.  »S5,  15  li.  R.  A.  501,  Mr.  Justice 
Parker,  quoting  from  Keller  v.  Paine,  34 
Hun  (N.  X.)  1C7,  said:    "But  we  pass  to  the  | 


objection  that  in  such  a  case  aa  we  have  un- 
der consideration  offers  may  not  be  proven 
even  by  the  party  making  them.  The  Gen- 
eral Term  of  the  Fourth  Department  bad  the 
question  before  it  in  Keller  v.  Paine  (N.  T.) 
34  Hun,  167-177.  And,  In  discussh^  the 
question,  the  court  said:  'It  has  been  inti- 
mated in  some  cases  that  offers  are  some  evi- 
dence of  value.  But  it  Is  a  class  of  evidence 
which  It  Is  much  safer  to  reject  than  to  re- 
ceive. Its  value  depends  upon  too  many  cir- 
cumstances. If  evidence  of  offers  is  to  be  re- 
ceived, it  will  be  Important  to  know  whether 
the  offer  was  made  in  good  faith,  by  a  man 
of  good  Judgment,  acquainted  with  the  value 
of  the  article  and  of  sufficient  ability  to  pay ; 
also  whether  the  offer  was  cash,  for  credit. 
In  exchange,  and  whether  made  with  refer- 
ence to  the  market  value  of  the  article,  or 
to  supply  a  particular  need,  or  to  gratify  a 
fancy.  Private  offers  can  be  multiplied  to 
any  extent  for  the  purpose  of  a  cause,  and 
the  bad  faith  In  which  they  were  made  would 
be  difficult  to  prove.'  The  reasons  thus  as- 
signed In  support  of  the  decision  made  we 
fully  approve."  Parke  v.  Seattle,  8  Wash. 
78,  35  Pac.  594;  St  Joseph  &  D.  C.  R.  R.  Co. 
V.  Orr,  8  Kan.  419;  Sharp  v.  United  States. 
191  U.  S.  341,  24  Sup.  Ct  114,  48  li.  Ed.  211. 

The  appellant  on  rebuttal  introduced  one 
Hobart,  a  competent  expert  in  designing  and 
laying  out  sawmills  and  manufacturing 
plants,  and  offered  to  show  by  his  testimony 
that  he  bad  designed  a  lumber  mill  and  man- 
ufacturing plant  which  could  be  constructed 
and  profitably  operated  on  the  two  tracts  of 
land  left  to  respondents,  and  produce  from 
75,000  to  90,000  feet  of  lumber  a  day  In  10- 
hour  shifts.  Upon  respondents'  objection  this 
evidence  was  erroneously  excluded  as  not 
proper  rebuttal.  The  appellant  in  its  princi- 
pal case  had  not  offered  any  evidence  as  to 
the  available  character  of  the  land  for  saw- 
mill and  manufacturing  purposes,  although 
some  Incidental  remarks  on  that  question 
were  made  by  its  witnesses,  principally  in  re- 
sponse to  the  cross-examination  conducted  by 
respondents'  counsel.  The  appellant  had  not 
been  advised  by  any  pleading  or  statement 
that  the  respondents  would  claim  the  entire 
tract  was  particularly  valuable  for  a  large 
sawmill  and  manufacturing  plant,  or  that, 
after  being  divided  by  appellant's  right  of 
way,  it  would  be  of  little  or  no  value  for  any 
such  purpose.  After  respondents  had  intro- 
duced such  evidence  to  show  value  of  the 
land  taken  and  damage  to  the  land  not  taken, 
the  appellant  should  have  been  permitted  to 
Introduce  In  rebuttal  the  evidence  offered. 

Appellant  contends  that  the  trial  court 
erred  in  unnecessary  repetitions  of  Its  In< 
structlons,  especially  of  those  favorable  to  re- 
spondents. It  contends  that  such  action  bad 
a  tendency  to  place  undue  and  particular 
stress  upon  such  instructions,  was  prejudi- 
cial to  appellant,  and  constituted  reversible 
error.  Tlie  Instructions  were  frequently  audi 
unnecessarily  repeated.    In  view  of  the  oew; 
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trial  to  be  granted  bereln,  we  will  atate  tbat 
such  a  course  gliould  be  avoided  by  trial 
Judges.  In  Meacbem  v.  Habn  &  Co.,  46  111. 
App.  144,  149,  tbe  court,  commenting  on  re- 
peated instructions,  well  said:  "Counsel  may 
select  tbe  strong  and  salient  points  appearing, 
and  seeic  in  the  argument  to  direct  tbe 
thought  of  tbe  Jury  to  them  as  being  tbe  im- 
portant and  controlling  features  of  the  case, 
but  tbe  instructions  of  tbe  court  should  not 
be  made  tbe  medium  for  conveying  such 
views  to  tbe  Jury."  Although  a  Judgment 
might  not  in  every  Instance  he  reversed  for 
such  unnecessary  repetitions,  It  might  In  fur- 
therance of  Justice  sometimes  liecome  neces- 
sary to  grant  a  reversal.  1  BlasUfleld  on  In- 
structions to  Juries,  i  108;  2  Current  Law, 
470. 

Much  evidence  was  admitted  to  show  that 
tbe  entire  and  undivided  tract  was  especially 
valuable  for  an  extensive  manufacturing  plant 
by  reason  of  its  location  on  the  Puyallup  riv- 
er, which,  if  dredged,  deepened,  and  improved 
by  the  United  States  government,  would  be- 
come navigable  for  large  ocean  steamers,  and 
tbat  such  vessels  could  then  be  talcen  to  the 
n^pondents'  water  front  for  loading  and  un- 
loading. Experts  on  land  values  took  these 
pobsibllitles  into  consideration  when  testify- 
ing to  the  market  value  of  tbe  land  taken, 
and  when  estimating  damage  to  the  land  not 
taken.  In  arriving  at  the  value  of  land  tak- 
en for  a  public  use,  its  market  value  may  be 
shown,  not  merely  for  the  use  to  which  It 
may  In  fact  be  applied,  but  also  with  refer- 
ence to  the  most  available  and  valuable  use 
to  which  it  may  be  adapted.  Tbe  Supreme 
Court  of  the  United  States.  In  Boom  Compa- 
ny V.  Patterson,  08  U.  S.  403,  408,  25  L.  Ed. 
206,  said:  "So  many  and  varied  are  the  cir- 
cumstances to  be  taken  into  account  in  deter- 
mining tbe  value  of  property  condemned  for 
public  purposes  tbat  it  is  perhaps  impossible 
to  formulate  a  rule  to  govern  its  appraise- 
ment In  all  cases.  Exceptional  circumstan- 
ces will  modify  tbe  most  carefully  guarded 
rule;  but,  as  a  general  thing,  we  should  say 
tbat  tbe  compensation  to  the  owner  is  to  be 
estimated  by  reference  to  the  uses  for  which 
tbe  property  is  suitable,  having  regard  to  the 
existing  business  or  wants  of  the  community, 
or  such  as  may  be  reasonably  expected  in  tlie 
Immediate  future."  The  words  "immediate 
future,"  advisedly  used,  contemplate  that  the 
especial  use  must  be  valuable,  practical,  and 
available  within  a  reasonable  time.  The  Puy- 
allup river  is  not  at  present  navigable  except 
for  rafts,  sawlogs,  and  possibly  small  tug- 
boats. Steamers  cannot  reach  respondents' 
property  unless  the  river  is  dredged  between 
It  and  Puget  Sound.  It  is  not  shown  that  any 
dredging  plan,  to  any  point  within  two  miles 
of  respondents,'  laud,  has  ever  been  contem- 
plated or  considered.  Such  an  improvement 
may  not  be  made  for  many  years,  or  per- 
haps never,  so  as  to  reach  respondents'  land. 
Any  valuable  use  of  the  laud,  therefore, 
based  upon  such  navigation,  Is  remote,  uncer- 


tain, speculative,  and  an  unreasonable  circum- 
stance to  be  considered  either  in  fixing  value 
of  the  land  taken,  or  damage  to  the  land  not 
taken.  The  purpose  of  assessing  damages  in 
an  action  of  this  character  Is  to  award  an 
owner  fair,  complete,  and  adequate  compen- 
sation for  land  taken,  based  upon  its  actual 
market  value,  together  with  further  and  am- 
ple compensation  for  damages  to  land  In  the 
same  tract  not  taken.  The  condemning  cor- 
poration should  not  be  permitted  to  appro- 
priate the  land  for  any  less  sum.  On  tbe 
other  hand,  it  is  not  Intended  tbat  owners  of 
property  may  recover  excessive  damages  bas- 
ed upon  fictitious,  visionary,  or  remote  con- 
tingencies, which  may  or  may  not  at  some  in- 
definite time  in  the  future  increase  tbe  value 
of  the  land.  If  the  Puyallup  river  was  navi- 
gable for  large  vessels  at  this  time,  or  if  it 
was  reasonably  certain  that  It  would  become 
so  in  the  immediate  future,  the  anticipated 
conditions  above  mentioned  and  valuations 
based  thereon  might  become  competent  for 
consideration  by  the  Jury;  but  at  present 
such  conditions  and  circumstances,  as  a  basis 
for  valuation,  are  too  remote,  speculative, 
and  improbable  to  warrant  evidence  of  tbe 
character  above  mentioned.  Munkwits  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  64  Wis.  403.  25 
N.  W.  438. 

Tbe  respondents  contend  tbat  the  appellant 
has  not  interposed  proper  exceptions  to  this 
evidence.  Without  passing  upon  tbe  suffi- 
ciency of  the  exceptions  taken,  we  make  tbe 
above  su^estions  in  view  of  tbe  fact  that  a 
new  trial  will  be  necessary  in  this  cause. 

Tbe  Judgment  Is  reversed,  and  tbe  cause  re- 
manded for  a  new  trial. 

HADLEY,  C.  J.,  and  MOUNT,  FULLER- 
TON,  RUDKIN,  and  DUNBAR,  JJ.,  concur. 


WITTLEB-CORBIN  MACHINERY  CO.  ▼. 

MARTIN  et  al. 
(Supreme  Court  of  Wasliington.    Sept  7,  1907.) 

1.  AppEAt— TmB  FOB   Taking— Motion   fob 
New  Twai.. 

The  time  for  taking  an  appeal  begins  to 
run  from  the  date  of  the  order  denying  a  mo- 
tion for  new  trial,  and  hence  when  taken  within 
90  days  after  the  determination  by  the  court  of 
a  motion  for  new  trial,  seasonably  tiled,  is  in 
time. 

fEd.  Note.— -For  cnaps  in  noint,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  }  1.S95.] 

2.  Sai,es-<:;onditional    Sales— Sufficiency 
OF  Desobiptio.v. 

Sess.  Laws  1003.  p.  0,  c.  G,  {  1,  in  amend- 
ment of  Act  189.3,  provides  that  conditional  sales 
of  personal  property  shall  be  absolute  as  to  pur- 
chasers and  subsequent  creditors  in  good  faith, 
unless  within  10  days  after  possession  taken  a 
memorandum  is  filed  in  the  county  auditor's  of- 
fice of  vendee's  residence  at  the  ^ate  of  taking 
possession.  Section  2  provides  that  the  county 
auditor  shall  enter  the  same  in  a  book.  etc. 
Held,  that  the  description  of  an  engine,  condi- 
tionally sold,  in  a  memorandum  filed  with  the 
auditor,  ns  "1  .30-horse  power  stationary,  side 
crank,  slide  valve  engine,  complete  with  all  fit- 
tings,   including   governor   and    throttle,    band 
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wheels,  lubricator,  oil  cups,  and  all  steam  con- 
nections."  was  sufficient  to  give  constructive 
notice  of  vendor's  title. 

3.  Saue  —  Remedies  of  Seller  —  Bubden  of 
Tboop. 

In  an  action  by  a  vendor  to  recover  poKttea- 
sion  of  property  conditionally  sold,  a  memoran- 
dum of  such  sale  having  been  filed  in  the  audi- 
tor's office,  as  required  by  Ses».  I>a«s  1903,  p.  0, 
c.  0,  §  1,  in  amendment  of  Act  ISSKJ,  the  burden 
is  on  one  claiming  to  be  a  bona  fide  purchaser 
from  the  conditional  vendee  or  an  incumbrancer 
to  establish  the  same. 

4.  Costs  —  Person  Kntitled  —  Separate  De- 
fenses. 

Where,  in  an  action  to  recover  possession 
of  personal  property,  though  both  defendants  ap- 
peared by  the  same  attorney,  each  answered  sep- 
arately, each  was  entitled  to  the  statutory  at- 
torney's fee. 

fEd.  Note.— <For  oases  in  point,  see  Cent.  Dig. 
vol.  13,  Costs,  {  678.] 

Ai)i)eal  from  Superior  Court,  Whatcom 
County ;  Jeremiah  Neterer,  Judge. 

Action  by  the  Wittler-Corbln  Machinery 
Company  against  Felix  Martin  and  another 
to  recover  possession  of  certain  personal 
property.  Judgment  for  defendants,  and 
plaiutift  appeals.  Reversed,  and  remanded 
for  a  new  trial. 

Rose  &  Craven,  for  appellant  Hardin  & 
Hurlbut,  for  respondents. 

CROW,  J.  On  December  23,  1903,  the 
plaintiff,  Wittler-Corbln  Machinery  Com- 
pany, a  corporation  of  Seattle,  Wash.,  made 
to  one  Earl  B.  Nlms  a  conditional  sale  of 
one  30-horBe  power,  stationary,  side  crank, 
slide  Talve  engine,  manufactured  by  L.  L. 
Graves,  of  Streator,  III.  A  written  memoran- 
dum of  the  sale,  stating  Its  terms  and  con- 
ditions, signed  by  the  vendor  and  vendee, 
was  on  December  31,  1JK)3,  tiled  In  the  of- 
fice of  the  auditor  of  Whatcom  county,  the 
same  l)elng  the  county  in  which  the  vendee 
resided.  This  contract  stipulated  that  the 
purchase  money  should  be  paid  by  Xlms  In 
Installments;  that  the  engine  should  Ije  lo- 
cated and  remain  at  Lyndeu,  Whatcom  coun- 
ty, Wash.,  where  Nlms  Intended  to  Install 
a  shingle  mill;  that  it  should  not  be  re- 
moved without  the  consent  of  the  vendor; 
that  time  was  the  essence  of  the  contract; 
and  that  title  should  remain  In  the  vendor 
until  all  payments  were  made.  The  engine 
was  described  as  follows:  "1  SO-horse  pow- 
er stationary  side  crank  slide  valve  engine, 
complete  with  all  fittings,  including  governor 
and  throttle,  band  wheels,  lubricator,  oil 
cups,  and  all  steam  connections."  It  was 
delivered  to  Nlms  on  board  cars  at  Getchell, 
Snohomish  county,  and  shipped  to  Belllng- 
ham,  Whatcom  county.  Nlms,  on  Its  receipt 
in  January,  1904,  Installed  It  In  a  small  mill 
near  Bellingham,  Instead  of  Lvnden,  as 
agreed.  It  does  not  appear  that  he  ever 
owned  or  installed  any  mill  at  Lynden.  De- 
fault was  made  by  him  In  poynients  of  pur- 
chase money,  and  the  plaintiff  finding  the  en- 
gine In  the  possession  of  the  defendnn's  Fe- 
lix Martin  and  Home  Security  Savings  Bank, 


a  corporation,  demanded  Its  return,  and 
commenced  this  action  to  recover  Its  posses- 
sion. The  defendants  the  Home  Security 
Savings  Bank  and  Felix  Martin  answered 
separately ;  the  former  pleading  n  mortgage 
executed  by  Nlms,  and  the  latter  claiming 
title  by  purchase  from  Nlms  subject  to  the 
mortgage.  The  defendants  each  alleged  that 
they  had  acquired  their  Interests  In  good 
faith,  without  any  notice,  actual  or  con- 
structive, of  the  plalntlflTs  title.  In  reply, 
the  plaintiff  denied  these  allegations,  and 
affirmatively  pleaded  the  conditional  sale, 
the  filing  of  the  contract  with  the  county  au- 
ditor, and  constructive  notice  to  the  defend- 
ants. On  trial  before  a  Jury,  the  plaintiff 
offered  the  memorandum  of  conditional  sale 
In  evidence,  with  proof  of  its  filing.  To 
this  offer  the  defendants  objected,  insisting 
that  the  description  was  Indefinite  and  de- 
fective, that  the  location  of  the  property 
was  not  correctly  stated,  and  that  the  mem- 
orandum was  Insufllcient  to  give  constructive 
notice.  Ilie  trial  court  reserved  Its  ruling 
until  the  plaintiff,  by  the  testimony  of  Its 
salesman,  had  shown  that  the  conditional 
sale  was  actually  made  to  Nlms;  that  the 
engine  was  then  In  Snohomish  county ;  that 
Nlms  was  to  establish  it  In  a  small  mill 
near  Lynden;  that  the  plaintiff  afterwards 
found  It  In  defendants'  possession  near  Bell- 
ingham ;  and  that  It  demanded  possession, 
which  was  refused.  Thereupon  the  trial 
Judge  declined  to  admit  In  evidence  the  mem- 
orandum of  sale  or  the  proof  of  Its  filing. 
No  further  evidence  being  offered,  a  nonsuit 
was  granted  upon  motion  of  the  defendants, 
and  a  Judgment  of  dismissal  was  entered. 
The  plaintiff  has  appealed. 

The  respondents,  claiming  that  oral  notice 
of  appeal  was  given  at  the  time  of  the  grant- 
ing of  the  nonsuit,  have  moved  to  dismiss 
the  appeal,  for  the  reason  that  the  appeal 
bond  was  not  filed  in  time.  The  nonsuit  was 
granted  and  Judgment  entered  on  Septem- 
ber 13,  1005.  We  cannot  ascertain  from  the 
record  that  any  oral  notice  of  appeal  was 
then  given.  On  September  14,  1905.  within 
the  statutory  time,  the  appellant  filed  a  mo- 
tion for  a  new  trial,  which  was  not  denied 
until  July  16,  1906.  The  appellant  served 
and  filed  written  notice  of  appeal,  and  also 
filed  Its  appeal  bond  on  October  6,  1900.  The 
seasonable  filing  and  service  of  n  motion  for 
new  trial  suspends  Judgment  to  such  an  ex- 
tent that  It  is  not  final  until  the  motion  Is 
denied.  State  ex  rel.  Payson  v.  Chopman,  ii5 
Wash.  64,  76  Pac.  .525 ;  Rice  Fisheries  Com- 
pany V.  Pacific  Realty  Co.,  35  Wash.  5.'?5,  77 
I'ac.  839.  The  time  for  appeal  did  not  com- 
mence to  run  until  the  denial  of  the  motion 
on  July  16.  1906.  The  appeal  was  thereafter 
properly  perfectotl  within  statutory  time. 
Yhe  motion  to  dismiss  Is  denied. 

The  apiiellant  contends  that  the  trial  court 
erred  In  refusing  to  admit  In  evidence  the 
memorandum  of  conditional  sale  with  proof 
of  its  filing  with  the  county  auditor.    Prior 
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to  the  enactment  of  chapter  106,  Sess.  Laws 
1893,  p.  253,  conditional  saies  of  perBonal 
property  retaining  title  In  the  vendor  were 
valid  in  this  state,  not  only  between  the 
vendor  and  vendee,  but  also  as  against  sui>- 
sequent  bona  fide  purchasers,  incumbrancers, 
or  creditors.  De  Saint  Grermain  v.  Wind, 
3  Wash.  T.  180,  13  Pac.  753;  Dodd  &  Co. 
V.  Bowles,  3  Wash.  T.  383,  19  Pac.  15C; 
Quinn  V.  Parke  &  Lacy  Machinery  Co.,  6 
W^ash.  276,  31  Pac.  806.  To  obviate  the  hard- 
ship of  this  rule,  the  Legislature  passed  the 
act  of  1893,  supra,  which  was  afterwards 
amended  by  chapter  6,  p.  6,  Sess.  Laws  1903. 
Section  1  of  the  last-mentioned  act  provides 
"that  all  conditional  saies  of  personal  prop- 
erty, or  leases  thereof,  containing  a  condi- 
tional right  to  purchase,  where  the  property 
Is  placed  in  the  possession  of  the  vendee, 
shall  be  absolute  as  to  the  purchasers,  in- 
cumbrancers and  subsequent  creditors  in 
good  faith,  unless  within  ten  days  after  talc- 
ing possession  by  the  vendee,  a  memorandum 
of  such  sale,  stating  its  terms  and  condi- 
tions and  signed  by  the  vendor  and  vendee, 
shall  be  filed  in  the  auditor's  office  of  the 
county,  wherein,  at  the  date  of  the  vendee's 
taking  possession  of  the  property,  the  ven- 
dee resides."  This  statute  did  not  Invalidate 
conditional  sales  as  between  the  original  ven- 
dor and  vendee,  or  as  to  third  parties  not 
bona  flde  purchasers  or  Incumbrancers,  where 
no  memorandum  was  filed  with  the  auditor, 
or  where  the  description  In  any  memoran- 
dum duly  filed  was  indefinite.  This  being 
true,  the  written  agreement  was  competent 
evidence  as  tending  to  sustain  the  appel- 
lant's allegation  of  title  In  Itself.  The  re- 
spondents contend  that  the  description  of  the 
engine  contained  In  the  memorandum  was 
Insufficient  to  give  constructive  notice  of  ap- 
pellant's title;  that  it  described  the  engine 
as  being  located  at  Lynden;  that  It  never 
was  located  or  kept  there ;  that  the  respond- 
ents first  saw  It  in  NIms'  possession  and  ap- 
parent ownership  near  Belllngham ;  that  the 
description  in  the  written  memorandum 
would  apply  to  any  one  of  numerous  engines 
located  In  Whatcom  county;  that  the  apiiel- 
lant  had  failed  to  mention  the  name  of  the 
manufacturer  stamped  on  the  engine;  and 
that  the  description  was  so  lmi)erfect  as  to 
make  the  memorandum  void  for  the  purpose 
of  giving  constructive  notice  to  respondents, 
who  claim  to  be  subsequent  holders  as  bona 
flde  purchaser  and  mortgagee.  We  are  un- 
able to  agree  with  this  contention.  The  prop- 
erty when  sold  was  In  Snohomish  county, 
and  was  to  be  thereafter  delivered  to  NIms, 
who  was  to  locate  It  at  Lynden,  In  Whatcom 
county.  This  he  never  did.  As.sume,  how- 
ever, that  he  had  done  so,  and  that  thereaft- 
er, without  the  knowledge  or  consent  of  the 
appellant,  he  had  removed  It  to  Belllngham, 
where  the  respondents  first  saw  it,  api>ellant 
would  not  have  lost  Its  title  by  reason  of 
such  removal.    Yet,  If  the  resi)ondeuts  had 


thereafter  dealt  with  NIms,  they  would  have 
been  in  no  better  position  as  to  constructive 
notice  than  they  now  are.  The  1903  statute, 
without  referring  to  the  location  of  the  prop- 
erty, provides  that  the  memorandum  shall  be 
filed  In  the  ofllce  of  the  auditor  of  the  coun- 
ty where  the  vendee  resides,  and  section  2 
provides  that  the  county  auditor  "shall  en- 
ter in  a  suitable  book  to  be  provided  by  him 
at  the  expense  of  his  county,  with  an  alpha- 
betical Index  thereto,  and  exclusively  for 
that  puipose,  ruled  into  separate  columns 
with  appropriate  heads,  'The  time  of  filing,' 
'Name  of  vendor,'  'Name  of  vendee,'  'Date  of 
instrument,'  'Amount  of  purchase  price,'  and 
'Date  of  release.' "  This  contemplates  that 
any  person  desiring  to  purchase  personal 
property  from  one  in  possession  thereof  may, 
for  protection,  examine  this  book  and  index. 
Had  the  respondents  done  this,  they  would 
have  learned  of  the  memorandum  of  condi- 
tional sale,  indexed  in  the  names  of  appel- 
lant as  vendor  and  Nims  as  vendee.  It  af- 
firmatively stated  that  the  vendor  was  a 
Seattle  corporation,  and  that  the  vendee  was 
a  resident  of  Whatcom  county.  Respondents 
as  intending  purchasers  could  have  applied 
to  either  for  information.  By  doing  so,  they 
would  have  ascertained  that  NIms  had  no 
mill  other  than  the  one  located  near  Belllng- 
ham, and  that  the  engine  they  were  about 
to  purchase  was  the  identical  engine  men- 
tioned in  the  memorandum  of  conditional 
sale.  By  prosecuting  inquiries  suggested  by 
the  memorandum  on  file,  they  would  have  ob- 
tained all  information  necessary  for  their  pro- 
tection. The  description  should  not  be  held 
Insufficient  as  a  matter  of  law.  In  Wllley 
V.  Snyder,  34  Mich.  60,  Mr.  Chief  Justice 
Cooley.  in  commenting  upon  the  sufficiency  of 
descriptions  in  chattel  mortgages,  said: 
"But  If  a  stranger  Is  to  be  sent  out  to  se- 
lect property  mortgaged,  with  no  other  means 
of  identification  than  such  as  are  afforded  by 
the  written  description,  and  without  being 
at  liberty  to  supplement  that  Information 
by  such  as  can  be  gained  In  the  mortgagor's 
neighborhood  by  Inquiry  of  those  who  know 
what  property  the  mortgagor  was  possessed 
of  which  would  answer  the  description  In 
the  instrument  when  It  was  given,  and  by 
possessing  himself  of  such  other  circum- 
stances as  persons  usually  avail  themselves 
of  in  applying  written  descriptions  to  the 
things  intended,  it  is  much  to  be  feared  that 
the  stranger  would  be  so  often  at  fault  that 
chattel  mortgages,  if  their  validity  depended 
upon  his  success  In  Identifying  the  property, 
would  seldom  be  of  much  value  as  securities. 
Written  descriptions  of  property  are  to  be 
interpreted  in  the  light  of  the  facts  known 
to  and  in  the  minds  of  the  parties  at  the 
time.  They  are  not  prepared  for  strangers, 
but  for  those  they  are  to  affect — the  parties 
and  their  privies.  A  subsequent  purchaser  or 
uiortKagor  Is  supposed  to  acquire  a  knowl- 
edge of  all  the  facts,  so  far  as  may  be  need- 
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ful  to  his  protection,  and  be  purchases  In 
view  of  that  knowledge."  Had  respondents 
examined  the  index  and  files  of  the  auditor's 
office,  they  would  have  learned  of  the  condi- 
tional sale  of  an  engine  to  Nims  by  appel- 
lant As  Nims  resided  in  Whatcom  county, 
this  fact  would  have  been  sufficient  to  place 
a  cautious  business  man  on  inquiry  for  the 
purpose  of  ascertaining  what  engine  had 
been  so  sold.  The  evidence,  however,  fails  to 
show  that  respondents  either  examined  the 
records  or  made  any  investigation.  As 
against  NIms  and  all  third  parties  not  bona 
flde  purchasers  or  incumbrancers,  appellant 
was  the  owner,  and  respondents  can  only  se- 
cure their  allied  rights  by  showing  that 
/Jiey  were  obtained  from  Nims  in  good  faith. 
They  severally  alleged  themselves  to  have 
been  Innocent  holders,  one  as  purchaser  and 
the  other  as  Incumbrancer,  without  notice  of 
appellant's  title.  These  allegations  being  de- 
nied, the  burden  of  proof  to  sustain  them 
rested  on  respondents.  No  such  proof  was 
offered  or  made.  A  party  seeking  to  avail 
himself  of  rights  as  an  Innocent  purchaser 
must  affirmatively  plead  and  prove  such 
rights.  2  Abbott's  Trial  Brief,  p.  1634,  {  43; 
Diemer  v.  Guernsey,  83  N.  W.  1047,  112 
Iowa,  393 ;  Wilholt  v.  I-yons,  98  Cal.  409,  33 
Pac.  325.  Under  statutes  of  other  states  pro- 
viding for  the  filing  or  recording  of  written 
memoranda  of  conditional  sales,  this  rule 
has.  In  well-considered  cases,  been  especially 
applied  to  defendants  in  replevin  actions, 
who  claimed  to  have  purchased  In  good  faith 
from  vendees  in  possession  of  personalty  un- 
der such  conditional  sale  contracts.  Crum- 
rlne  v.  Reynolds,  78  Pac.  402,  13  Wyo.  Ill; 
Singer  Mfg.  Co.  v.  Nash,  70  Vt.  434,  41  Atl. 
429.  The  honorable  trial  court  erred  In  re- 
fusing to  admit  In  evidence  the  memorandum 
of  conditional  sale,  with  proof  of  its  filing 
with  the  county  auditor. 

The  respondents  appeared  by  the  same  at- 
torney, but  answered  separately.  In  their 
separate  cost  bills  they  each  taxed  a  statu- 
tory attorney  tee.  The  appellant  moved  the 
court  to  retax  costs  by  allowing  them  but  one 
fee.  This  motion  being  overruled,  It  assigns 
error,  contending  that  respondents  were  en- 
titled to  one  fee  only.  Assuming  the  re- 
spondents to  be  entitled  to  costs,  this  con- 
tention cannot  be  sustained.  One  respondent 
answered,  claiming  title  by  purchase,  while 
the  other  pleaded  a  mortgage.  These  de- 
fenses were  based  on  different  contracts,  and 
were  properly  presented  by  separate  an- 
swers. The  fact  that  both  respondents  were 
represented  by  the  same  attorney  Is  imma- 
terial. Koyukuk  Mining  Co.  v.  Van  de  Van- 
ter,  30  Wash.  385,  70  Pac.  006. 

For  error  in  refusing  to  admit  the  written 
memorandum  in  evidence  with  proof  of  its 
filing,  the  Judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

HADLEY.  C.  J.,  and  RUDKIN,  FULLER- 
TC,  MOUNT,  and  DUNBAR,  JJ.,  concur. 


STATE  ex  rel.  AMALGAMATED  REPUBMC 

MINES  CO.  V.  NICHOLS,  Secretary 

of  State. 

(Supreme  Court  of  Washington.    Sept  6,  1907.) 

1.  cobpohations  —  fobeign  corrokations  — 
Right  to  do  Bcsinks.s— 1'owebs. 

Bnllinger's  Ann.  Codes  &  St.  §  4291,  pro- 
viding that  no  foreign  coriwration  sliall  be  per- 
mitted tu  transact  a  real  estate  or  brokerage 
busine.ss,  and  that  the  provision  shall  not  extend 
to  any  other  business  for  the  transaction  of 
which  such  corporatiou  may  be  orgauieeil,  does 
not  iiermit  foreign  corpoi-atious  to  do  business 
or  to  file  articles  of  incorporation  prohibited 
to  domestic  corporations. 

2.  Same— Effect  of  Filing. 

The  mere  filing  of  articles  of  incorporation 
with  the  Secretary  of  State  authorizes  the  cor^ 
poration  to  do  all  the  business  named  therein 
not  expressly  prohibited  by  law. 

3.  Same— Real  Estate  and  Trust  Business. 

1  Ballinger's  Ann.  Codes  &  St.  §  4291,  pro- 
vides that  any  foreign  corporation  incorporated 
for  any  of  the  purposes  for  which  a  domestic 
corporation  may  be  formed  shall  have  power 
to  transact  every  kind  of  bnsiness  in  the  state, 
in  the  same  manner  as  domestic  corporations, 
by  complying  with  the  provisions  of  the  act, 
provided  that  such  foreign  cori>oration  shall  not 
transact  business  within  the  state  on  more- 
favorable  conditions  than  are  prescribed  for  a 
similar  domestic  corporation,  and  that  no  foreign 
corporation  subsequently  organized  empowered 
to  deal  in  real  estate  or  to  carry  on  a  real 
estate  brokerage  business  shall  transact  such 
business  in  the  state,  etc.  Held,  that  a  foreign 
corporation  organized  after  the  passage  of  such 
act  to  buy  and  sell  real  estate  and  do  a  brokerage 
agenc}'  and  trust  business  not  organized  under 
Laws  1903,  p.  367,  c.  176,  providing  for  the 
organization  of  trust  companies,  was  not  en- 
titled to  file  its  articles  of  incorporation  in  the 
state  and  do  business  therein,  such  powers  not 
being  granted  to  domestic  corporations  not  or- 
ganized under  that  act 

Mandamus  by  the  state,  on  relation  of  the 
Amalgamated  Republic  Mines  Company, 
against  Sum  H.  Nichols,  as  Secretary  of 
State    Writ  denied. 

Geo.  W.  Belt  for  plaintiff.  A.  J.  Falknor 
and  Cutts  &  Dorety,  for  respondent 

MOUNT,  J.  Action  In  mandamus  to  com- 
pel the  Secretary  of  State  to  file  in  bis  office 
a  certified  copy  of  the  articles  of  the  Amal- 
gamated Republic  Mines  Company,  a  cor* 
poration  organized  under  the  laws  of  the  ter- 
ritory of  Arizona.  The  Secretary  of  State  re- 
fused to  file  the  articles,  because,  among  the 
many  powers  of  the  corporation  as  defined 
by  its  charter,  were  contained  powers  to 
deal  in  real  estate,  do  a  brokerage  and  agency 
and  trust  business.  The  corporation  avers 
that  the  only  business  it  desires  or  intends 
to  transact  in  this  state  Is  to  acquire  mines 
and  to  establish  and  operate  mills  for  the 
treatment  of  ores.  It  disavows  any  intention 
of  performing,  or  attempting  to  perform,  any 
powers  enumerated  in  Its  articles  of  Incor- 
poratijn,  which  powers  are  prohibited  by  the 
laws  of  this  state. 

It  Is  conceded  that  the  relator  has  complied 
with  all  the  provisions  of  the  statute  relat- 
ing to  the  filing  of  articles  of  foreign  cor- 
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poratlons,  and  that  It  Ib  entitled  to  have  Its 
articles  filed  here,  unless  the  Secretary  of 
State  may  refuse  to  file  the  same  because 
the  articles  enumerate  the  powers  to  do  ft 
real  estate,  brokerage,  agency  and  trust  busi- 
ness. It  these  were  the  sole  powers  of  the 
■corporation,  It  is  clear  that  the  writ  would 
&ot  issue,  because  foreign  corporations  or- 
ganized after  1880  are  prohibited  from  doing 
a  real  estate  or  brokerage  business  in  this 
state,  and  this  corporation,  which  was  or- 
ganized in  Arizona  on  May  6,  1907,  is  con- 
cededly  not  organized  in  pursuance  of  the 
provisions  of  the  act  of  1003  relating  to  trust 
companies.  Laws  1903,  p.  367,  c.  176.  Sec- 
tion 4291,  1  Balllnger'B  Ann.  Codes  &  St, 
provides  that  any  corporation  incorporated 
under  the  laws  of  any  state  for  any  of  the 
purposes  for  which  domestic  corporations  ara 
authorized  to  be  formed  under  the  laws  of 
this  state  shall  have  power  to  transact  every 
kind  of  business  in  this  state.  In  the  same 
manner  and  to  the  same  extent  as  domestic 
corporations,  by  compliance  with  the  condi- 
tions prescribed  by  succeeding  sections,  "pro- 
vided, however,  that  this  chapter  shall  not 
be  so  construed  as  to  allow  such  foreign  cor- 
poration to  transact  business  within  the  state 
on  more  favorable  conditions  than  are  pre- 
scribed by  law  for  a  similar  corporation  or- 
ganized under  the  laws  of  this  state,  *  •  • 
provided,  fuither,  that  no  foreign  corporation 
which  is  hereafter  organized  which  has 
among  its  other  powers  the  business  of  deal- 
ing In  real  estate,  and  buying  and  selling  the 
same,  and  for  the  purpose  of  carrying  on  a 
real  estate  brokerage  business,  shall  be  per- 
mitted to  transact  such  business  of  buying 
and  selling  and  dealing  In  real  estate,  and 
carrying  on  a  brokerage  business  therein. 
In  this  state;  but  this  prohibition  shall  not 
extend  to  any  other  business  for  the  transac- 
tion of  which  such  corporation  may  be  or- 
ganized." The  State  Constitution  also  pro- 
vides, at  section  7  of  article  12,  that  "no  cor- 
poration organized  outside  the  limits  of  this 
state  shall  be  allowed  to  transact  business 
within  the  state  on  more  favorable  condi- 
tions than  are  prescribed  by  law  for  similar 
corporations  organized  under  the  laws  of  this 
state."  In  the  case  of  State  ex  rel.  Osborne, 
Tremper  &  Co.  v.  Nichols,  88  Wash.  309,  80 
Pac.  462,  where  a  domestic  corporation  sought 
to  amend  Its  articles  so  as  to  change  its  name 
from  "Osborne,  Tremper  &  Co.,  Inc.,"  to 
"Seattle  Trust  &  Title  Company,"  without 
complying  with  the  act  of  March  17,  1903, 
relating  to  trust  companies,  we  held  that 
mandamus  would  not  He  to  compel  the  Secre- 
tary of  State  to  file  the  amended  articles. 
And  in  State  ex  rel.  Oorman  v.  Nichols,  40 
Wash.  437,  82  Pac.  741,  where  It  was  sought 
to  form  a  domestic  corporation  to  do  a  trust 
or  agency  business,  where  the  corporation 
was  not  formed  In  accordance  with  the  act 
of  1903  relating  to  trust  companies,  we  re- 
fused to  compel  the  Secretary  of  State  to 
file  the  proposed  articles.    In  this  last-nutued 


case  some  of  the  proposed  powers  of  the  cor- 
poration were  powers  for  which  the  corpo- 
ration might  have  been  formed  under  the 
general  Incorporation  laws,  but  most  of  the 
powers  named  were  trust  or  agency  pow- 
ers. The  formation  of  the  corporation  for 
those  purposes  was  in  violation  of  the  trust 
company  act,  which  provides  that  "hereafter 
no  corporation  shall  be  organized  fbr  the  pur- 
pose of  carrying  on  a  trust  company  busi- 
ness in  the  state  of  Washington  except  un- 
der this  act"  Section  1,  p.  867,  c.  176,  Laws 
1903.  In  other  words,  we  refused  to  permit 
a  domestic  corporation  to  be  formed  with 
trust  powers  among  Its  other  designated  pow- 
ers, where  such  corporation  had  not  complied 
with  the  act  relating  to  trust  companies. 
It  is  clear,  therefore,  that.  If  the  relator  were 
a  domestic  corporation,  the  writ  would  not 
Issue  to  require  the  respondent  to  iile  the  ar- 
ticles. It  seems  to  follow,  from  this  decision 
and  from  the  provisions  of  the  statute  and 
the  Constitution,  to  the  effect  that  foreign 
corporations  shall  not  be  allowed  to  transact 
business  within  the  state  on  more  favorable 
conditions  than  domestic  corporations,  that 
the  writ  ought  not  to  issue  in  this  case. 

It  Is  true  the  relator  recites  la  the  peti- 
tion for  the  writ  that  It  disavows  any  Inten- 
tion of  doing  any  business  prohibited  by  the 
laws  of  this  state,  but  there  Is  no  provision 
of  law  by  which  such  disavowal  may  be- 
come a  public  record,  so  that  persouK  dealing 
with  the  corporation  might  be  Informed  of 
the  powers  of  the  corporation  outside  of  the 
recorded  articles.  It  is  also  true  that  the 
statute  provides,  at  section  4291  (Ballinger's 
Ann.  Codes  ft  St),  that  no  foreign  corpora- 
tion shall  be  permitted  to  transact  a  real  es- 
tate or  brokerage  business,  and  that  "thla 
provision  shall  not  extend  to  any  other  busi- 
ness for  the  transaction  of  which  such  cor- 
poration may  be  organized."  This  provision 
cannot  be  construed  so  as  to  permit  foreign 
corporations  to  do  business  or  to  file  articles 
of  incorporation  prohibited  to  domestic  cor- 
porations. The  mere  filing  of  articles  of  In- 
corporation may  not  be  the  transaction  of 
business  within  the  meaning  of  the  Consti- 
tution, but  the  filing  of  the  articles  apparent- 
ly authorizes  the  corporation  to  do  all  the 
business  named  therein  not  expressly  pro- 
hibited by  law.  A  trust  business  is  not  de- 
nied to  either  foreign  or  domestic  corpora- 
tions. Either  may  do  such  business,  but  be- 
fore doing  so  the  corporation  must  be  formed 
under  the  provisions  of  the  trust  act.  Where 
the  articles  designate  trust  powers  and  the 
act  relating  to  such  powers  Is  not  complied 
with,  the  articles  are  misleading  upon  their 
face.  Neither  a  foreign  nor  a  domestic  cor- 
poration can  do  business  in  this  state  without 
first  filing  its  articles  with  the  Secretary  of 
State.  If  a  foreign  corporation  Is  permitted 
to  file  articles  which  a  domestic  corporation 
cannot  it  would  seem  apparent  that  the  for- 
mer is  shown  a  preference.  For  the  purposes 
of  business  In  this  state^  a  foreign  corporatI<» 
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Is  "organized"  by  the  filing  of  a  certified 
copy  of  its  articles.  To  allow  the  relator  to 
file  Its  articles  with  trust  powers  would  be 
la  effect  to  permit  Its  "organization"  in  der- 
ogation of  tbe  act  of  19U3,  and  upon  more 
favorable  conditions  than  are  allowed  to  do- 
mestic corporations.  This  would  be  opposed 
to  the  public  policy  of  the  state  as  evidenced 
by  the  trust  statute  and  the  Constitution,  cit- 
ed supra. 

We  are  of  the  opinion,  therefore,  that, 
when  a  domestic  or  a  foreign  corporation 
designates  trust  or  agency  powers  In  its  arti- 
cles of  Incorporation,  it  is  required  by  the 
act  relating  to  such  powers  to  be  incorporat- 
ed in  a  particular  way.  The  Secretary  of 
State  ought  not  to  be  compelled  to  file  arti- 
cles which  do  not  conform  to  the  law  in  that 
respect. 

The  writ  is  denied. 

HADLEY,  C.  J.,  and  FULLERTON,  CROW, 
ROOT,  RUDKIN,  and  DUNBAR,  JJ.,  concur. 


In   re   PETRIDGE'S    WILL. 

PETRIDGB  V.  KOLDERUP. 

(Supreme  Court  of  Washington.    Sept.  6,  1907.) 

Wills— Revocation— Feme  Sole— Markiage. 
Ballinger's  Ann.  Codes  &  St.  §  45U8,  de- 
clares that  if,  after  making  any  will,  the  testa- 
tor shall  marry,  and  the  wife  shall  be  living  at 
testator's  death,  such  will  shall  be  deemed  re- 
voked, unless  provision  shall  have  been  made 
for  her  by  marriage  settlement,  or  she  be  pro- 
vided for  in  the  will,  or  in  some  way  men- 
tioned therein  to  show  an  intention  not  to  make 
such  provision,  etc.  Section  4(515  declares  that 
words  used  in  the  act  which  import  the  mascu- 
line gender  may  be  extended  to  females,  when 
such  construction  shall  be  necessary.  Ueld,  that 
where  a  feme  sole  made  a  will  devising  her  en- 
tire estate  to  her  brother,  and  afterwards  mar- 
ried and  died  without  issue,  leaving  her  husband 
surviving,  such  will,  which  did  not  refer  to  the 
husband  in  any  manner,  was  revoked  by  the 
marriage. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  i  469.] 

Appeal  from  Superior  Court,  King  County ; 
R.  B.  Albertson,  Judge. 

Application  by  T.  U.  Kolderup  for  the  pro- 
bate of  the  will  of  Alexia  Uaivorsen  Petridge, 
deceased,  to  which  H.  B.  Petridge,  filed  ob- 
jections. From  an  order  admitting  the  will 
to  probate  and  appointing  Kolderup  adminis- 
trator with  the  will  annexed,  Petridge  ap- 
peals.   Reversed  and  remanded. 

Fred  H.  Peterson  and  H.  C.  Force,  for  ap- 
pellant    S.  S.  Langland,  for  respondent. 

CROW,  J.  On  Ai)rll  27,  1903,  Alexia  Car- 
oline Halvorsen,  a  single  woman,  residing  in 
Seattle,  executed  her  last  will  and  testament, 
devising  her  entire  estate  to  her  brother, 
Euill  Nelson,  of  Bordeaux.  France.  On  Octo- 
ber 11.  liM)."..  she  marrieil  II.  B.  Petridge, 
whom  she  did  not  know  ut  the  date  of  the 
will.  They  lived  together  as  husband  and 
wife  until  December  27,  1!K)0,  wheu  she  died 


without  issue,  n.  B.  Petridge  filed  In  the 
probate  department  of  the  superior  court  in 
and  for  King  coimty  a  petition  for  his  a]>- 
polntment  as  administrator,  alleging  tliat  the 
will  above  mentioned  had  been  revoked  by 
subsequent  marriage  of  the  testatrix.  T.  II. 
Kolderup,  on  behalf  of  Emll  Nelson,  also 
filed  a  petition  for  the  probate  of  the  will 
and  his  api>ointment  as  administrator  cum 
testamento  annexe ;  the  will  having  named 
no  executor.  From  an  order  admitting  the 
win  to  probate  and  appointing  T.  H.  Kolderup 
administrator  cum  testamento  aunexo,  H.  B. 
Petridge  has  appealed. 

The  only  question  on  this  api^eal  Is  wheth- 
er the  will  of  Alexia  Caroline  Halvorsen  was 
revoked  by  her  marriage.  At  common  law 
the  subsequent  marriage  of  a  feme  sole  re- 
yoked  her  will,  for  by  such  marriage  slie 
was  deprived  of  testamentary  cajiaclty,  her 
will  ceased  to  be  ambulatory  In  Its  nature, 
and  was  therefore  void.  Subsequent  mar- 
riage of  a  man  did  not  revoke  bis  will,  for 
the  common  law  made  sufficient  provision 
for  his  wife  by  her  right  of  dower.  But  a 
subsequent  marriage  and  birth  of  a  child, 
taken  together,  revoked  his  will.  2  Green- 
leaf  on  Evidence,  J  684 ;  4  Kent's  Commenta- 
ries, ii  521-527.  The  first  Legislature  of 
Washington  Territory  (Sess.  Laws  IS.'W,  p. 
312;  Abbott's  Real  Property  Statutes,  381) 
passed  an  act  relating  to  wills  which  con- 
tained the  following  sections: 

"Section  1.  Be  it  enacted  by  the  Legislature 
of  Washington  Territory,  that  every  person 
of  twenty-one  years  of  age  and  upwards,  of 
sound  mind,  may  by  last  will  devise  all  his 
estate,  real  and  personal,  saving  to  the  wid- 
ow her  dower." 

"Sec.  3.  A  married  woman  may  by  will 
dispose  of  any  real  estate  held  In  her  own 
right,  subject  to  any  rights  w^hlch  her  hus- 
band may  have  as  tenant  by  curtesy." 

"Sec.  7.  If,  after  making  a  will  disposing 
of  the  whole  estate  of  the  testator,  such  tes- 
tator shall  marry  and  die,  leaving  Issue  by 
such  marriage  living  at  the  time  of  his  death, 
or  shall  leave  Issue  of  such  marriage  bom 
to  him  after  his  death,  such  will  shall  be 
deemed  revoked,  unless  provision  shall  have 
been  made  for  such  issue  by  some  settle- 
ment, or  unless  such  issue  shall  be  provided 
for  in  the  will,  and  no  evidence  shall  be 
received  to  rebut  the  presumption  of  such 
revocation. 

"Sec.  8.  A  will  made  by  an  unmarried  wo- 
man shall  be  deemed  revoked  by  her  subse- 
quent marriage." 

Tlie  enactment  of  the  above  sections  7  and 
8  was  an  adoption  of  common-law  prlncli>le8 
by  our  first  territorial  Legislature.  This  stat- 
ute was  continued  without  change  until  the 
territorial  I^eglslature  passed  an  entirely  new 
probate  act  (Abbott's  Real  Property  Statutes, 
3Hr>:  Soss.  Laws  1859-CO,  p.  IGol,  chapter  2 
of  which  related  to  wills.  In  this  chapter, 
sections  3  and  8  of  the  act  of  1854  were  con- 
tinued without  change,  while  sections  1  and 
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7  were  respectively  succeeded  by  the  follow- 
ing: 

"Sec.  18.  Every  person  who  shall  have  at- 
tained the  age  of  majority,  of  sound  nilnd, 
may,  by  last  will,  devise  all  bis  estate,  real 
and  personal.  This  section  shall  not  be  con- 
strued as  depriving  a  widow  of  her  dower, 
nor  a  husband  of  his  Interest  as  tenant  by  the 
curtesy." 

'•Sec.  23.  If,  after  making  any  will,  the 
testator  shall  marry,  and  the  wife  shall  be 
living  at  the  death  of  the  testator,  such 
will  shall  be  deemed  revolted,  unless  provi- 
sion shall  have  been  made  for  her  by  mar- 
riage contract,  or  unless  she  shall  be  provid- 
ed for  in  the  will,  or  in  such  way  mentioned 
therein  as  to  show  an  Intention  not  to  make 
such  provision,  and  no  other  evidence  to 
rebut  the  presumption  of  revocation,  shall 
be  received." 

The  acts  of  1854  and  18C0  both  preserved 
to  the  widow  and  the  husband,  respectively, 
the  common-law  estates  of  dower  and  ten- 
ancy by  the  curtesy,  which  have  since  been 
abolished  and  no  longer  exist  in  this  state. 
In  Sess.  Laws  1873,  p.  252  (Abbott's  Real 
Property  Statutes  300),  the  territorial  Legis- 
lature again  enacted  a  probate  practice  act, 
of  which  chapter  3  (sections  22  to  43,  inclu- 
sive) related  to  Wills.  These  sections,  which 
were  Incorporated  In  the  Code  of  1881  with- 
out change,  are  now  sections  4594  to  4615, 
Ballinger's  Ann.  Codes  &  St.,  and  sections 
2340  to  2361,  Pierce's  Code.  Section  8  of  the 
act  of  1854.  providing  that  subsequent  mar- 
riage should  revoke  the  previous  will  of  an 
unmarried  woman,  was  omitted  from  tbls 
act  of  1873,  while  section  23  of  the  act  of 
1860  was  re-enacted  as  section  26  (section 
4598,  Ballinger's  Ann.  Codes  &  St.;  section 
2344,  Pierce's  Code),  with  the  exception  that 
the  words  "marriage  settlement"  were  sub- 
stituted for  the  words  "marriage  contract." 
The  chapter  of  the  act  of  1873  relating  to 
wills  also  contained  an  entirely  new  sec- 
tion, numbered  43,  being  section  4C15,  Ballin- 
ger's Ann.  Codes  &  St,  and  section  2361, 
Pierce's  Code,  reading  as  follows:  "Sec.  43. 
Words  in  this  chapter  contained,  or  in  this 
act  which  impart  the  singular  number  only, 
may  also  be  applied  to  the  plural  of  per- 
sons and  things,  and  words  Imparting  the 
masculine  gender  only  may  be  extended  to 
females  also  when  such  construction  shall  be 
necessary."  Section  4597,  Ballinger's  Ann. 
Codes  &  St.  (section  2343,  Pierce's  Code),  rela- 
tive to  the  revocation  of  wills,  is  to  be  found 
in  all  three  of  the  territorial  laws  above  men- 
tioned, except  that  the  words  "testatrix"  and 
"her"  appeared  first  in  1873. 

The  respondent  contends  that  the  omis- 
sion of  original  section  8  of  the  act  of  1854 
from  the  act  of  1873  shows  a  legislative  in- 
tent that  the  will  of  an  unmarried  woman 
should  not  thereafter  be  revoked  in  the  event 
of  her  subsequent  marriage.  There  might 
be  some  merit  in  this  contention  but  for  the 
fact  that,  at  the  identical  time  section  8  was 


omitted,  section  43  (section  4615,  Ballinger's 
Ann.  Codes  &  St. ;  section  2361,  Pierce's  Codel 
was  first  enacted.  The  appellant  insists  that, 
applying  the  rule  of  construction  therein  an- 
nounced to  section  4598,  Ballinger's  Ann. 
Codes  &  St.  (section  2344,  Pierce's  Code),  the 
latter  should  be  construed  under  the  facts 
of  this  case  to  read  as  follows:  "If,  after 
making  any  will,  the  testatrix  shall  marry 
and  the  husband  shall  be  living  at  the  time 
of  the  death  of  the  testatrix,  such  will  shall 
be  deemed  revoked,  unless  he  be  provided 
for  in  the  will,  or  in  some  way  mentioned 
therein  as  to  show  an  intention  not  to  make 
such  provision,  and  no  other  evidence  to  re- 
but the  presumption  of  revocation  shall  be 
received."  Having  due  regard  to  the  lau- 
guage  used  in  the  two  sections  now  being 
construed,  and  also  considering  the  history 
of  our  legislation  on  wills,  property  rights 
of  husband  and  wife,  and  the  descent  of  real- 
ty and  personalty,  we  bold  that  the  construc- 
tion urged  by  appellant  is  necessary  and 
should  be  adopted.  Endlich  on  Interpreta- 
tion of  Statutes,  1 182.  The  acts  of  1854  and 
1860  relating  to.  wills  both  protected  the  com- 
mon-law estates  of  dower  and  teuancv  by  the 
curtesy  from  destruction  by  the  will  of  ei- 
ther the  husband  or  wife.  The  first  Legis- 
lature (Sess.  Laws  1854,  pp.  305,  308),  in 
chapters  11  and  12  of  an  act  relating  to  ex- 
ecutors, administrators,  and  the  distribution 
of  real  and  personal  property,  enacted  a  law 
of  descents;  chapter  11  making  no  provision 
for  the  inheritance  of  real  property  by  th« 
husband  from  the  wife  or  by  the  wife  from 
the  husband,  although  chapter  12  did  pro- 
vide for  such  distribution  of  personalty  un- 
der certain  conditions.  Section  242  of  chap- 
ter 11  (page  308),  however,  reads  as  follows : 
"Nothing  contained  in  this  act  shall  effect  the 
title  of  a  husband  as  tenant  by  curtesy,  nor 
that  of  a  widow  as  tenant  In  dower."  In  1869 
the  first  separate  and  community  property 
law  defining  the  rights  of  married  persons  was 
enacte<l.  Sess.  Laws  1869.  p.  318;  Abbott's 
Real  Property  Statutes,  471.  This  statute 
was  materially  amended  in  1871  (Sess.  Laws 
1871,  p.  67;  Abbott's  Real  Property  Statutes, 
474),  but  was  re-enacted  in  1873  (Sess.  Laws 
1873,  p.  450). 

It  is  evident  from  the  separate  and  com- 
munity property  law,  originally  passed  In 
1869  and  re-enacted  in  1873,  and  the  probate 
practice  act  of  1873,  that  the  trend  of  leg- 
islation was  a  departure  from  the  common- 
law  principles,  with  a  tendency  towards  an 
equalization  of  the  property  rights  of  hus- 
band and  wife.  An  examination  of  the  pro- 
bate act  and  other  statutes  of  1873,  however, 
discloses  that  no  change  in  the  law  of  de- 
scents was  then  made.  The  original  act  of 
1854  relating  to  descents,  with  some  imma- 
terial amendments,  was  permitted  to  contin- 
ue, doubtless  by  rea.son  of  legislative  over- 
sight or  Inadvertence.  At  the  succeeding 
1875  session,  however  (Laws  1875,  p.  53),  the 
Legislature  passed  an  act  to  regulate  the  de- 
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scent  of  real  estate  and  the  distribution  ot 
personal  property.  This  act  for  the  first 
time  provided  for  Inheritance  of  realty  by 
the  husband  and  wife  the  one  from  the  other, 
making  no  mention  of  the  estates  of  dower  or 
tenanc-y  by  the  curtesy.  This  legislation  dis- 
closes an  eyident  Intention  to  harmonize  the 
statute  relating  to  wills  and  the  law  of  de- 
scents with  existing  property  rights  under  the 
separate  and  community  property  act  then  In 
force.  Later  amendments  to  the  law  of  de- 
scents and  the  law  of  separate  and  commun- 
ity property,  perfecting  such  harmony,  have 
resulted  In  our  present  statutes  on  these  sub- 
jects. The  entire  trend  of  legislation  since 
1869  has  been  a  departure  from  common-law 
rules,  with  the  evident  Intention  of  placing  the 
husband  and  wife  as  nearly  as  possible  upon 
an  equality  the  one  with  the  other,  not  only 
In  their  property  rights,  but  also  In  their 
testamentary  capacity  and  their  rights  of 
Inheritance;  the  only  exception  as  to  their 
property  rights  now  being  that  the  husband 
has  the  management  and  control  of  all  of 
community  property  and  the  right  to  alienate 
community  personalty.  This  exception,  how- 
ever, Is  necessary  to  enable  him,  as  head  of 
the  family,  to  engage  In  business  and  trade 
for  the  benefit  of  the  community  of  which 
be  Is  a  member.  Although  these  various 
laws  have  been  at  times  crude,  incomplete  and 
somewhat  Inconsistent,  the  ultimate  purpose 
of  the  successive  Legislatures  has  been  to  se- 
cure harmony  and  equality.  While  applying 
proper  methods  of  Interpretation,  our  laws 
should  be  construed.  If  possible,  to  promote 
this  harmony.  The  construction  of  sections 
4698  and  4615,  BalUnger's  Ann.  Codes  &  St., 
urged  by  appellant,  accomplishes  this  result 
without  violence  to  any  correct  method  of  In- 
terpretation, while  the  construction  asked  by 
respondent  would  have  the  opposite  effect 
Many  unfortunate  conditions  might  result, 
were  the  contention  of  the  respondent  sus- 
tained. For  Instance,  an  unmarried  woman 
could  by  will  devise  her  entire  estate.  She 
might  then  marry,  and,  although  she  and 
her  husband  might  thereafter  accumulate  a 
large  community  estate,  her  previous  will, 
If  not  revoked,  would.  In  the  event  of  her 
death  without  Issue,  pass  one-balf  of  such 
community  estate  to  her  legatees.  On  the 
other  hand,  a  husband's  will  being  revoked 
by  subsequent  marriage,  the  entire  commun- 
ity estate,  in  the  event  of  his  death  without 
issue,  would  pass  to  his  widow.  Again,  If 
a  single  woman  devised  her  separate  estate, 
and  afterwards  married,  her  will  not  being 
thereby  revoked,  her  entire  separate  estate 
would,  in  the  event  of  her  death,  pass  to  her 
legatees,  while  In  the  case  of  her  husband, 
his  will  being  revoked  by  subsequent  mar- 
riage, one-half,  or  at  least  one-third,  of  his 
separate  estate  would,  in  the  event  of  his 
death,  descend  to  his  widow  by  Inheritance. 
These  Illustrations  and  others  that  might  be 
suggested  show  that  the  construction  for 
which  the  resixjndent  contends  does  not  pre- 


serve that  harmony  and  equality  In  our  laws 
pertaining  to  wills,  property  rights,  and  de- 
scent intended  by  our  Legislatures. 

Testamentary  Incapacity  in  a  married  wo- 
man being  the  basis  of  the  commou-law  rule 
revoking  her  will  executed  while  a  feme  sole, 
various  courts  hold  that  when  such  testa- 
mentary incapacity  has  been  removed  by 
statute  the  reason  of  the  rule  ceases,  and 
that  the  rule  Itself  therefore  ceases  to  exist 
Kelly  V.  Stevenson,  85  Minn.  24T,  88  N.  W. 
739,  56  L.  R.  A.  754,  89  Am.  St  Rep.  545; 
Emery,  Appellant,  81  Me.  275,  17  Atl.  08; 
Will  of  Ward.  70  Wis.  251,  35  N.  W.  731,  5 
Am.  St  Rep.  174;  Roane  v.  HoUIngsbead. 
70  Md.  369,  25  Atl.  307,  17  L.  R.  A.  592,  35 
Am.  St  Rep.  438;  ilorton  v.  Onion,  45  Vt 
145 ;  Fellows  v.  Allen,  60  N.  H.  439,  49  Am. 
Rep.  328;  In  re  TuUer,  79  111.  99,  22  Am. 
Rep.  164.  The  respondent  has  cited  some  of 
the  cases  mentioned  above,  and  urges  their 
application  here.  We  do  not  regard  them 
as  pertinent  under  our  present  statutes, 
which  make  the  husband  and  wife  heirs  one 
to  the  other.  In  re  Tuller's  W^lll,  79  111.  99, 
22  Am.  Rep.  164,  Is  one  of  the  cases  cited 
by  respondent;  but  the  Supreme  Court  of 
Illinois,  in  Tyler  v.  Tyler,  19  111.  151,  155. 
says:  "We  hold  that  marriage,  under  our 
statute  making  tbe  wife  heir  to  the  husband 
and  the  husband  heir  to  the  wife,  where  there 
is  no  child  or  descendant  of  a  child,  is,  in 
the  absence  of  facts  showing  an  intention  to 
die  testate  arising  subsequent  to  the  mar- 
riage, a  revocation  of  a  will  of  the  husbaml, 
made  prior  to  the  marriage,  disposing  of  bis 
entire  estate  without  making  provision  In 
contemplation  of  the  relations  arising  out  of 
It"  The  doctrine  of  this  case  is  not  only 
recognized  In  the  TuUer  Will  Case,  supra, 
but  It  has  been  frequently  followed  by  the 
Illinois  court,  although  at  common  law  sub- 
sequent marriage  and  birth  of  a  child,  taken 
together,  were  required  to  revoke  the  will 
of  an  unmarried  man.  American  Board  of 
Foreign  Missions  v.  Nelson,  72  111.  564;  Dur- 
yea  v.  Duryea,  85  111.  41 ;  McAnnulty  T.  Mc- 
Annulty,  120  III.  26, 11  N.  E.  397,  60  Am.  Rep. 
5.')2;  Huduall  v.  Ham,  172  111.  76,49N.  E.  985. 
In  harmony  with  these  Illinois  cases  Is  la 
re  Teopfer,  67  L.  R.  A.  315,  12  N.  M.  872,  78 
Pac.  .53,  In  which  the  Supreme  Court  of  New 
Mexico,  under  a  statute  making  the  husband 
and  wife  heirs  to  each  other,  applied  the 
same  rule  to  a  will  executed  by  a  single  wo- 
man who  afterwards  married  and  died  with- 
out Issue.  See,  also.  Durfee  v.  Rlsch,  5  L.  R. 
A.  (N.  S.)  1084.  142  Mich.  504,  105  N.  W.  1114; 
Brown  v.  Scherrer,  38  Pac.  427,  5  Colo.  App. 
255;  Scherrer  v.  Brown,  42  Pac.  668,  21 
Colo.  481.  Our  construction  of  sections  459S 
and  4015,  Balliuger's  Ann.  Codes  &  St,  we 
regard  as  being  In  complete  harmony  with 
former  decisions  of  this  court  on  kindred 
questions.  In  re  Murphy's  Estate,  30  Wasb. 
10.  70  Pa&  109;  In  re  Fease's  Estate,  30 
Wash.  51,  70  Pac.  270.  See.  also,  Durfee 
V.   Rlsch,   supra;    Ellis   t.   Darden,    11    L. 
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B.  A.  SI,  86  Ga.  198,  12  S.  E.  350;  Owens 
V.  Haines,  48  Atl.  859,  199  Pa.  187;  Smith 
y.  Allen,  31  Ark.  268. 

Respondent  contends  that  the  word  "neces- 
sary," found  In  section  4015,  Ballinger's  Ann. 
Codes  &  St.,  forbids  the  construction  adopted 
by  us,  as  no  necessity  for  any  such  Interpre- 
tation exists.  There  has  been  considerable 
discussion  In  the  briefs  of  the  correct  defini- 
tion of  the  word  "necessary,"  as  here  used. 
Such  discussion  is  immaterial,  as  a  neces- 
sity for  our  Interpretation  does  exist,  to  en- 
force evident  legislative  Intent  and  to  pre- 
serve the  harmony  of  our  laws  pertaining 
to  wills,  property  rights,  and  descents. 

The  honorable  trial  court  erred  In  admit- 
ting the  alleged  will  to  probate  and  In  ap- 
pointing T.  H.  Kolderup  administrator  cum 
testamento  annexe.  The  Judgment  Is  revers- 
ed, and  the  cause  remanded,  with  instructions 
to  enter  an  order  refusing  to  probate  the  will, 
and  also  an  order  appointing  the  appellant 
administrator  of  the  estate  of  his  deceased 
wife. 

HADLET,  C.  J.,  and  PULLBRTON,  RDD- 
KIN,  and  DUNBAR,  JJ.,  concur. 


STATE  ex   rel.    SKAMANIA  BOOM   CO.    v. 

SUPERIOR  COURT  FOR  SKAMANIA 

COUNTY  et  al. 

(Supreme  Court  of  Washington.    Sept.  13, 
1907.) 

1.  Eminent  Domain— Necessitt— Evidence. 

Evidence  in  proceedings  by  a  railroad  to 
condemn  a  rieht  of  way  across  land  of  a  tx>om 
company  held  sufficient  to  sustain  a  finding  of 
reasonable  necessity  tlierefor.  authorizing  con- 
demnation for  one  public  service  of  land  devoted 
to  another  public  service. 

2.  Same. 

On  the  qnestion  of  reasonable  necessity  for 
condemning  a  right  of  way  for  a  railroad  across 
the  property  of  another  public  service  corpora- 
tion, the  comparative  expense  of  constructing  and 
maintaining  the  road  there  and  elsewhere  may 
be  considered,  with  the  other  circumstances. 

3.  Same— Pbior  Attempt  id  Aqbeb  om  Coic- 
PENSATioN— Necessitt. 

Ballinger's  Ann.  Codes  &  St.  {  4335,  con- 
templating that,  when  a  railroad  company  seelcs 
to  condemn  a  way  for  a  crossing  over  the  tracks 
of  another  railroad  company,  an  effort  to  agree 
on  the  compensation  shall  first  be  made,  does 
not  apply  in  the  case  of  a  railroad  seeking  to 
condemn  a  right  of  way  over  the  property  of  a 
boom  company,  another  public  service  company. 

4.  Same. 

Even  if  Ballinger's  Ann.  Codes  &  St  J 
4S35,  providing  for  prior  effort  to  agree  on  com- 
pensation where  a  railroad  company  seeks  to 
condemn  a  way  over  the  trades  oi  another  rail- 
road company,  applies  in  case  of  a  railroad 
seeking  to  condemn  a  right  of  way  over  the 
lands  of  a  boom  company,  another  public  service 
corporation,  the  effort  need  not  be  made  where 
it  will  be  fruitless,  because  the  boom  company 
wholly  denies  the  right  or  power  to  condemn. 

Writ  of  review,  on  the  relation  of  the 
Skamania  Boom  Company,  against  the  su- 
perior court  for  Skamania  county  and  the 
Judge  and  clerk  thereof,  to  review  condemna- 
tion proceedings.    Judgment  affirmed. 


George  S.  Shepherd  and  Helmus  W. 
Thompson,  for  relator.  James  B.  Kerr,  A.  L. 
Miller,  and  L.  C.  Oilman,  for  respondents. 

HADLEY,  C.  J.  A  writ  of  review  was  Is- 
sued by  this  court  for  the  purpose  of  review- 
ing the  action  of  the  superior  court  of  Ska- 
mania county  In  certain  condemnation  pro- 
ceedings. The  action  In  the  trial  court  was 
Initiated  by  the  petition  of  the  Portland  & 
Seattle  Railway  Company  against  the  Ska- 
mania Boom  Company  and  others.  The  said 
petitioner  and  also  said  boom  company  are 
corporations  organized  under  the  laws  of 
this  state,  the  former  for  railway  purposes 
and  the  latter  for  booming  purposes.  The 
petitioner  has  surveyed  and  located  a  line 
of  railroad  and  Is  now  engaged  In  the  con- 
struction thereof  down  the  north  bank  of  the 
Colnmbia  river  from  a  point  at  or  near  Km- 
newlck.  Wash.,  to  Vancouver.  Wash.,  and 
thence  across  said  river  to  Portland,  Or., 
which  railroad  It  proposes  to  build  and 
operate  as  a  common  carrier  of  freight  and 
passengers.  It  claims  that  for  the  parpoaes 
of  the  construction  and  operation  of  said 
railroad  It  Is  necessary  to  condemn  and  ap- 
propriate for  Its  use  as  a  right  of  Tray  a 
certain  strip  of  land  200  feet  in  width,  being 
100  feet  on  each  side  of  the  center  line  of 
the  railroad  as  now  located  across  a  tract  of 
land  owned  by  the  said  boom  company.  X 
preliminary  hearing  was  had,  and  the  court 
found  that  it  Is  necessary  for  the  petitioner 
to  condemn  and  appropriate  said  strip  of 
land  for  its  use  as  a  right  of  way,  that  the 
contemplated  use  Is  a  public  use,  and  that 
the  public  Interest  requires  the  appropria- 
tion of  the  land  for  said  railway  purposes. 
It  was  ordered  that  a  Jary  should  be  Im- 
paneled for  the  purpose  of  ascertaining  the 
damages  resulting  from  such  appropriation. 
The  boom  company  thereupon  filed  Its  peti- 
tion here  as  relator,  and  asked  the  writ  of 
review.  Meanwhile  the  trial  of  the  questioa 
of  damages  has  been  suspended. 

The  situation  Is  substantially  as  follows: 
The  relator  owns  a  tract  of  land  containing 
about  38  acres,  lying  upon  the  east  bank  of 
Wind  river  and  a  short  distance  to  the  north 
of  the  confluence  of  said  stream  with  tlie 
Columbia  river.  The  relator's  plat  or  sur- 
vey as  a  boom  company,  filed  in  the  office  of 
the  Secretary  of  State  of  the  state  of  Wash- 
ington, and  which  shows  so  much  of  th» 
shore  line  of  the  waters  of  Wind  river  and 
lands  contiguous  thereto  as  are  proposed  to 
be  appropriated  by  said  boom  company  as 
necessary  for  its  purposes,  embraces  the  said 
tract  The  location  of  the  railway  line  is 
about  the  center  of  this  tract,  considered 
from  the  north  to  the  south,  and  crosses  the 
tract  in  an  easterly  and  westerly  direction, 
leaving  practically  equal  parts  of  the  tract 
to  the  north  and  south  of  the  right  of  way 
strip  sought  to  b6  appropriated.  The  relator 
claims  that  it  needs  this  entire  tract  as  a 
holding  ground  for  logs  in  times  of  high 
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water,  that  when  the  waters  of  the  Columbia 
are  high  the  logs  caanot  be  baudled  at  the 
mouth  of  Wind  river,  and  that  the  waters 
are  forced  up  Wind  river,  which  overflows 
the  tract  In  question,  forming  a  holding 
ground  for  the  logs.  The  testimony  shows 
that  during  a  period  of  eight  successive  years 
the  relator  has  actually  used  the  ground 
twice  in  connection  with  handling  logs. 
Each  time  the  period  of  such  use  covered  a 
few  weeks  by  reason  of  the  fact  that  the 
tend  was  covered  by  water.  So  far  as  the 
evidence  shows  the  land  at  all  other  times 
during  the  eight  years  has  either  been  entire- 
ly uncovered  by  water  or  has  not  been  under 
sufficient  water  to  be  used  for  logging  pur- 
poses. It  further  appears  that  at  the  two 
times  named  the  use  that  was  made  of  the 
ground  was  for  brailing  or  sorting  logs.  Un- 
der such  circumstances  the  relator  claims 
that  the  tract  In  question  has  been  devoted 
to  a  public  use;  that  the  relator  is  a  public 
service  corporation,  having  previously  de- 
voted the  land  to  a  public  purpose;  and  that 
the  railway  company  cannot  condemn  it  for 
another  public  purpose. 

Assuming,  without  deciding,  that  the  facts 
In  evidence  are  sufficient  to  show  that  the 
tract  had  been  actually  appropriated  by  the 
boom  company  for  a  public  use,  still  the 
strip  sought  to  be  taken  by  the  railway  com- 
pany constitutes  but  a  small  part  of  the  en- 
tire tract  said  to  be  devoted  to  the  public 
purpose.  The  case  Is  therefore  not  that  of  one 
public  service  corporation  seeking  to  deprive 
another  such  corporation  of  Its  entire  means 
of  operation  at  a  given  location.  Both  to  the 
north  and  south  of  the  strip  sought  to  be 
condemned  Is  room  remaining.  In  whatever 
manner  the  railway  may  be  built  across  the 
tract,  whether  upon  unfilled  trestle  work  or 
with  a  filled  embankment,  the  bed  of  Wind 
river  must  in  any  event  remain  open  and 
unobstructed,  through  which  the  back  water 
may  flow,  and  then  overflow  the  tract  upon 
both  sides  of  the  railroad.  Within  the  prin- 
ciples discussed  in  Samlsh  Klver  Boom  Com- 
pany V.  Union  Boom  Company,  32  Wash. 
r)8(},  73  Pac.  670,  the  power  exists  for  one 
public  service  corporation  to  condemn  prop- 
erty held  by  another.  Such  power  may  not 
be  exercised  arbitrarily  or  indiscriminately, 
so  as  merely  to  take  property  away  from  one 
corporation  and  give  It  to  another.  It  can- 
not bo  taken  to  be  used  for  the  same  pur- 
pose, in  the  same  manner;  but,  where  there 
Is  a  necessity  for  devoting  it  to  some  other 
public  service,  it  may  be  condemned.  As  to 
the  degree  of  necessity  which  must  exist, 
there  is  difference  of  opinion.  Some  courts 
have  held  that  the  necessity  mu-st  be  an  abso- 
lute one,  but  the  weight  of  opinion  is  that  it 
must  be  a  reasonable  necessity.  Lewis  on 
Eminent  Domain  (2d  Kd.^  §  276.  The  same 
section  says:  "But  we  should  say  that  there 
was  a  reasonable  necessity  for  the  taking 
where  the  public  interests  would  be  better 
subserved  thereby,  or  where  the  advantages 


to  the  condemnor  will  largely  exceed  the 
disadvantages  to  the  condemuee."  To  the 
same  effect  the  relations  of  a  condemning 
corporation  to  the  proi)erty  of  another  aris- 
ing from  reasonable  public  necessity,  were 
discussed  by  this  court  in  State  ex  rel. 
Portland  &  Seattle  Hallway  Comitany  T. 
Sui)erior  Court,  88  Pac.  201. 

It  being  established  that  the  power  to  con- 
demn exists  in  favor  of  the  railway  company 
as  against  the  relator  if  a  necessity  exists, 
we  must  next  inquire  if  a  reasonable  neces- 
sity does  exist.  The  trial  court  found  that 
it  does,  and  we  think  the  evidence  sustains 
the  flnding.  The  relator  contends  that  a  line 
which  it  proposes  to  the  south  of  its  tract 
of  land  would  t>e  a  practicable  route,  and  that 
by  its  adoption  the  appropriation  of  any  por- 
tion of  relator's  tract  would  be  avoided.  The 
evidence  does  not  show  that  it  would  be 
impossible  to  construct  and  maintain  upon 
the  proposed  line,  but  It  does  show  that 
the  water  line  of  the  Columbia  river  extends 
a  long  distance  beyond  the  proposed  location, 
and  from  a  profile  sown  on  the  map  flied  It 
appears  that  the  track  would  have  to  t>e 
supported  by  a  high  fill  or  trestle.  It  is  the 
relator's  own  contention  that  the  current  of 
the  river  at  this  point  Is  such  that  In  times 
of  high  water  It  cannot  handle  Its  logs  there, 
and  hence  it  claims  the  necessity  for  the 
ground  sought  to  be  condemned,  in  order 
that  it  may  hold  its  logs  upon  it  at  such 
times.  The  relator's  own  argument  shows 
that  its  proposed  route  for  the  railway  would 
require  the  construction  and  maintenance 
of  the  line  within  this  same  current,  mak- 
ing It  necessary  to  operate  freight  and  pas- 
senger trains  upon  some  kind  of  structure 
that  must  resist  the  force  of  the  current 
The  safety  of  the  lives  of  passengers  and  the 
careful  transportation  of  freight  constitute 
great  public  necessity,  and  the  public  cannot 
reasonably  be  subjected  to  the  hazards  at- 
tending the  proposed  location,  when  they 
may  be  avoided  by  the  use  of  a  strip  of  re- 
lator's land.  It  also  appears  that  the  con- 
struction and  maintenance  upon  the  propos- 
ed route  would  be  very  expensive.  While 
this  may  not  of  Itself  be  a  sufficient  reason 
for  taking  relator's  property,  unless  it 
amounts  to  a  practical  prohibition,  yet,  when 
it  is  considered  in  connection  with  the  other 
elements  mentioned,  the  comparative  ex- 
pense is  not  an  Improper  matter  for  con- 
sideration in  determining  as  a  whole  the 
reasonableness  of  the  appropriation.  All  the 
circumstances,  taken  together,  tested  by  the 
standards  above  mentioned,  show  a  reason- 
able necessity  for  the  appropriation. 

It  is  also  urged  that  the  court  erred  in  giv- 
ing Judgment  for  condemnation,  for  tlie  rea- 
son that  it  was  not  shown  that  any  effort 
was  made  to  agree  with  the  relator  upon  the 
amount  of  compensation  prior  to  instituting 
the  condemnation  proceeding.  By  reference 
to  section  4334,  1  Baliinger'a  Ann.  Codes  A 
St,  it  will  be  seen  that  the  extent  of  the 
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right  of  appropriation  in  general  on  the  part 
of  a  railway  company  le  there  stated,  and  it 
Is  not  made  a  condition  precedent  to  the 
bringing  of  condemnation  proceedings  that 
a  prior  attempt  to  agree  upon  compensation 
Ehall  be  made.  Section  4330  does  contem- 
plate that,  when  one  railway  company  aeeiis 
to  condemn  a  way  for  a  crossing  over  the 
traciis  of  another  railway  company,  an  effort 
to  agree  upon  the  compensation  shall  first  be 
made.  Relator  argues  that,  by  analogy, 
that  section  should  apply  here,  for  the  reason 
that  this  is  the  case  of  a  railway  company 
seeliing  to  condemn  a  crossing  over  the  prop- 
erty of  another  public  service  corporation. 
The  statute  In  Its  terms  Is  confined  to  the 
case  of  two  railway  companies,  and  we  are 
not  authorized  to  extend  Its  operation  to  oth- 
er cases.  In  any  event,  even  If  It  were  con- 
strued as  relator  contends,  this  record  shows 
that  the  relator  wholly  denies  the  right  or 
Itower  to  condemn  at  all  In  this  instance,  and 
an  effort  to  agree  upon  damages  under  such 
circumstances  would  have  been  fruitless. 
The  case  is  therefore  analogous  to  the  ab- 
sence of  a  tender  of  performance  of  an  obli- 
gation whoi  the  facts  show  that  a  tender 
would  have  been  fruitless.  In  such  a  case 
the  tender  may  be  excused.  Under  either 
view  of  the  statute,  relator  is  not  entitled  to 
urge  this  point. 

The  judgment  as  to  the  necessity  for  ap- 
propriation is  affirmed,  and  the  order  of  this 
court  suspending  further  proceedings  is  here- 
by vacated. 

RUDKIN,  OROW,  and  MOUNT,  JJ.,  con- 
cur. 


STATE  ex  rel.  LA  FURGET  v.  ST:'PERI0R 

COURT  OF  MASON  COUNTY  et  al. 
(Supreme  Court  of  WashinRton.    Sept.  9,  1907.) 

PBomBiTios— Othkb  Adeouatb  Remedy. 

Prohibition  will  not  lie  to  prevent  trial 
of  a  cause,  though  the  trial  court  is  witiiout 
jurisdiction  because  of  its  erroneous  denial  ot 
a  change  of  venue;  there  being  an  adequate 
remedy  by  appeal,  notwitlistanding  the  delay 
and  expense  incident  thereto. 

[ISd.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  40,  Prohibition,  $  5.] 

Prohibition,  on  the  relation  of  Gideon  A.  La 
Furgey,  against  the  superior  court  of  Mason 
cotmty  and  the  judge  thereof.    Writ  denied. 

Carr  &  Soderberg,  for  plaintifT.  Frank  D. 
Nash,  for  respondents. 

HADLEY,  C.  J.  Original  application  was 
made  to  this  court  for  a  writ  of  prohibition, 
directed  to  the  superior  court  of  Mason 
county.  The  application  shows  that  in  a 
certain  cause  now  pending  in  said  court  the 
relator  is  defendant,  and  that  an  order  grant- 
ing a  temporary  injunction  against  him  was 
entered  therein ;  that  the  action  is  one  for 
the  cancellation  of  a  contract  and  for  an 


accounting  between  the  parties;  that  it  is  a 
transitory  and  not  a  local  action,  and  Is  prop- 
erly triable  in  Pierce  county,  where  the  re- 
lator herein,  who  is  sole  defendant  in  that 
action,  resides;  that  within  the  time  pre- 
scribed by  law  the  relator,  as  defendant  in 
said  action,  served  and  filed  his  demurrer  to 
the  complaint  in  the  cause;  that  with  the  de- 
murrer he  also  served  and  filed  an  afildavlt 
of  merits,  showing  the  place  of  his  residence 
as  aforesaid,  and  demanding  in  writing  that 
the  cause  be  forthwith  transferred  to  Pierce 
county  for  trial ;  that  the  demand  was  denied, 
and  thereafter  an  answer  was  filed,  and  the 
temporary  injunction  aforesaid  was  Issued; 
that  thereafter,  over  the  objection  of  relator, 
the  court  assigned  the  cause  for  trial  In  Ma- 
son county  on  the  11th  day  of  September, 
1907,  and  that,  unless  prohibited  by  this 
court,  the  trial  court  will  proceed  to  try  the 
cause  at  said  time;  that  the  said  court  Is 
without  jurisdiction  of  the  relator  and  of 
the  subject-matter.  It  Is  also  shown  that 
an  appeal  from  the  order  granting  the  tempo- 
rary injunction  is  now  pending  In  this  court. 
Relator's  contention  Is  that  the  trial  court 
of  Mason  county  is  without  jurisdiction,  for 
the  reason  that  the  action  is  transitory  and 
has  been  commenced  In  the  wrong  county— 
that  is  to  say,  in  a  county  where  the  sole 
defendant  does  not  reside;  timely  objection 
to  the  jurisdiction  having  been  made,  and 
not  subsequently  waived.  He  thei-efore  con- 
tends that,  by  reason  of  the  absence  of  juris- 
diction, this  court  should  now  prohibit  the 
trial  court  from  proceeding  with  the  trial. 
The  later  decisions  of  this  court  are  against 
relator's  contention.  In  State  ex  rel.  Miller 
V.  Superior  Court,  40  Wash.  55,5,  82  Pac.  877, 
2  L.  R.  A.  (N.  S.)  395,  111  Am.  St.  Rep.  923,  It 
was  held  that  prohibition  does  not  lie  to  pre- 
vent the  trial  court  from  proceeding  to  try 
a  cause,  even  if  the  court  Is  without  juris- 
diction by  reason  of  the  erroneous  denial  of 
an  application  for  a  change  of  venue,  for  the 
reason  that  there  Is  an  adequate  remedy  by 
appeal,  which  Is  the  test  to  be  applied  upon 
all  applications  for  extraordinary  writs.  It 
was  also  held  that  the  delay  and  expense 
Incident  to  an  appeal  do  not  affect  the  ade- 
quacy of  the  remedy.  See,  also.  State  ex 
rel.  Port  Orchard  Investment  Co.  v.  Superior 
Court,  31  Wash.  410,  71  Pac.  1100.  Relator 
therefore  has  his  remedy  by  appeal,  and  un- 
der the  above  decisions  such  remedy  cannot 
be  held  to  be  Inadequate.  Moreover,  he  has 
already  appealed,  and  by  stipulation  the 
briefs  In  the  appeal  are  submitted  for  our 
consideration  in  the  cause  now  before  us. 
From  those  we  are  advised  that  the  lack  of 
jurisdiction  to  issue  the  temporary  injunction 
is  the  chief  ground  of  the  appeal.  Relator  la 
entitled  to  one  submission  of  that  question 
here,  and  no  more.  The  law  has  provided 
that  it  may  be  done  by  appeal,  and  he  must 
be  restricted  to  that  remedy,  since  it  is  not 
Inadequate  to   afford   him   relief.    The  fact 
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that  the  remedy  by  appeal  may  subject  him 
to  Inconvenience  and  expense  does  not  de- 
stroy Its  effectiveness  to  ultimately  reach 
any  unauthorized  action  the  trial  court  may 
take. 
The  writ  of  prohibition  Is  denied. 

RUDKIN,  CROW,  and  MOUNT,  JX,  con- 
cur. 


STATE  ez  rel.  MARTIN  ▼.  HINKLE,  PoUc» 

Justice. 

(Supreme  Court  of  Washington.     Sept  11, 1907. 

PBOHisrnoN— Existence  of  Otiieb  Reuedt. 
Prohibition  will  not  lie  to  restrain  a  court 
from  proceeding  with  a  trial  for  violation  of  a 
city  ordinance ;  the  only  question  being  wheth- 
er the  city,  in  the  absence  of  special  authority, 
had  power  to  make  an  act  an  offense  when  it 
was  such  under  a  statute  of  the  state,  and  there 
being  an  adequate  remedy  in  the  ordinary  course 
of  law,  either  by  appeal  from  an  adverse  judg- 
ment or  by  habeas  corpna. 

[Ed.  Note.~For  cases  In  point,  see  Cent.  Dig. 
vol.  40,  Prohibition,  Si  4,  5.] 

Appeal  from  Superior  Court,  Spokane 
County:   Henry  L.  Kennan,  Judge. 

Prohibition,  on  the  relation  of  Fred  Mar- 
tin, against  J.  D.  Hlnkle,  police  Justice  of 
the  city  of  Spokane.  Writ  denied,  and  re- 
lator appeals.    Affirmed. 

Happy  &  Hindman  and  Sullivan,  Nuzum 
&  Nuzum,  for  appellant.  J.  M.  Geraghty, 
Lester  P.  Edge,  and  J.  D.  Campbell,  for  re- 
spondent. 

PER  CURIAM.  The  appellant  was  com- 
plained against  in  the  police  court  of  the 


city  of  Spokane  for  keeping  htn  place  om  boaW 

ness  open  on  Sunday  in  violation  of  a  city 
ordinance.  Upon  being  arrested  and  brought 
before  the  police  Justice  for  trial,  be  applied 
to  the  superior  court  of  Spokane  county  for  a 
writ  of  prohibition  to  restrain  the  police  Jus- 
tice from  further  proceeding  with  the  trial 
of  the  cause.  From  an  order  denying  the 
writ,  the  present  appeal  is  prosecuted. 

The  only  question  presented  by  the  appeal 
is  thus  stated  in  the  appellant's  brief:  "Had 
the  municipal  corporation  of  Spokane  au- 
thority and  power  to  pass  an  ordinance 
which  denounces  an  act  to  be  an  offense  or 
crime,  when  the  same  act  Is  also  made  an 
offense  imder  the  general  statutes  of  the 
state.  In  the  absence  of  a  statute  granting 
to  the  municipality  the  specific  power  to  do 
so?'  Manifestly  questions  of  this  Idnd  can- 
not be  determined  on  an  application  for  a 
writ  of  prohibition.  Such  writs  will  only 
issue  to  arrest  the  proceedings  of  a  tribunal, 
corporation,  board,  or  person,  when  such 
proceedings  are  without  or  in  excess  of  the 
Jurisdiction  of  such  tribunal,  corporation, 
board,  or  person,  and  where  there  is  no  plain, 
speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law.  Bailinger's  Ann.  Codes  &  St. 
SS  5760,  5770 ;  State  ex  rel.  Miller  v.  Superi- 
or Court,  40  Wash.  655,  82  Paa  877,  2  L.  B, 
A.  (N.  S.)  395,  111  Am.  St  Bep.  925,  and  cas- 
es cited.  In  this  case  the  appellant  Iiad  an 
adequate  remedy  in  the  ordinary  course  of 
law,  either  by  appeal  from  an  adverse  Judg- 
ment or  by  application  for  a  writ  of  habeas 
corpus.  I 

The  application  for  the  writ  was  properly 
denied,  and  the  Judgment  Is  therefore  af- 
firmed. 
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BENEKE  et  al.  t.  BENEKB  et  al. 
(Supreme  Court  of  Washington.   Sept.  18, 1907.) 

1,  Husband  and  Wife— Pbopebty  Pubchased 
IN  Past  with  CoMMnNiir  Funds. 

Property  purchased  in  part  with  community 
fnnda  is  community  property  to  the  extent  and 
in  the  proportion  that  the  consideration  is  fur- 
nished by  the  community. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  26,  Husband  and  Wife.  S  901.] 

2.  Saue. 

That  the  community  advanced  money  to 
compromise  or  procure  the  release  of  a  disputed 
claim  against  the  separate  property  of  one  of 
the  spouses  does  not  convert  the  same  or  any 
definite  portion  thereof  into  community  proiMrty. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Miles  Poindexter,  Judge. 

Action  by  Anna  W.  Beneke,  x>eraonally  and 
us  administratrix  of  the  community  proper- 
ty of  Henry  Beneke,  deceased,  and  Anna  W. 
Beneke,  bis  wife,  against  Henry  J.  Beneke, 
as  alleged  executor  of  the  estate  of  Henry 
Beneke,  deceased,  and  others.  Judgment  for 
defendants,  and  plaintiffs  apjpeal.    Affirmed. 

See  89  Pac.  150. 

W.  D.  Scott  and  H.  M.  Stephens,  for  ap- 
pellants. Danson  &  Williams  and  Fred  H. 
Moore,  for  respondents. 

RUDKIM,  J.  In  the  month  of  August, 
1895,  Mary  Zander  Beneke  died  Intestate  In 
Spokane  county.  At  the  time  of  her  death 
slie  and  her  husband,  Henry  Beneke,  were 
possessed  of  the  real  property  now  In  contro- 
versy, together  with  other  property  in  Spo- 
kane county,  all  of  which  was  either  the 
separate  property  of  the  husband  or  the 
community  property  of  the  husband  and 
wife.  Soon  after  the  death  of  the  wife  a 
dispute  arose  betn-een  the  surrlvlng  husband 
and  the  four  children  of  the  marriage  over 
the  distribution  of  the  estate ;  the  surrlrlng 
husband  claiming  the  whole  as  his  sole  and 
separate  property,  and  the  children  claiming 
an  undivided  one-half  interest  therein  as 
community  property  and  as  heirs  at  law  of 
their  deceased  mother.  An  action  was  there- 
upon commenced  by  the  surviving  husband 
In  the  superior  court  of  Spokane  county 
against  the  heirs  of  the  deceased  wife  to  es- 
tablish title  In  himself.  During  the  penden- 
cy of  this  action,  and  on  the  19th  day  of 
May,  1897,  said  Henry  Beneke  and  the  plain- 
tiff Anna  W.  Beneke  Intermarried  and  main- 
tained the  relation  of  husband  and  wife 
thereafter  until  the  death  of  the  husband  on 
July  29,  1905.  Soon  after  this  marriage  Hen- 
ry Beneke  and  his  children  entered  into  an 
agreement  or  stipulation,  reciting  that  Henry 
Beneke  claimed  all  the  real  estate  In  process 
of  administration  as  his  sole  and  separate 
property,  that  the  children  claimed  a  one- 
half  Interest  therein  as  community  projierty, 
and  that  they  deemed  It  for  their  best  inter- 
ests to  settle  their  conflicting  claims  and  to 
hove  the  estate  distributed  without  further 
delay  or  expense;    and  it  was   tbereuix)n 
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agreed  that  the  father  should  pay  the  sum 
of  $1,000  to  each  of  the  four  children,  and 
that  upon  the  distribution  of  the  estate  cer- 
tain described  property  should  be  awarded 
and  decreed  to  each  child.  A  decree  of  dis- 
tribution was  entered  in  pursuance  of  this 
agreement  or  stipulation,  and  the  property 
now  in  controversy,  subject  to  a  mortgage  of 
$1,300,  together  with  certain  other  property, 
was  awarded  to  Henry  Beneke.  Uiwn  the 
entry  of  the  decree  of  distribution  Henry 
Beneke  and  the  plaintiff  herein  executed 
their  promissory  note  In  the  sum  of  $5,300 
to  pay  each  of  the  four  children  the  sum  of 
$1,000  as  agreed,  and  to  take  up  the  $1,300 
mortgage  already  on  the  property;  and  the 
land  In  controversy  was  mortgaged  to  secure 
the  payment  of  the  note.  The  note  was  aft- 
erwards paid,  in  part  out  of  the  separate 
funds  of  the  plaintiff  and  in  part  out  of  the 
community  funds  of  Henry  Beneke  and  the 
plaintiff,  according  to  the  allegations  of  the 
complaint.  Henry  Beneke  died  testate  in 
Spokane  county  on  the  2gtb  day  of  July, 
1905,  having  by  will  disposed  of  the  property 
In  controversy  to  certain  of  his  children. 
This  action  was  thereupon  prosecuted  In  the 
name  of  the  surviving  wife,  as  administra- 
trix of  the  community  property  of  herself 
and  her  deceased  husband,  against  the  ex- 
ecutor of  the  will  and  the  devisees  named 
therein,  to  recover  possession  of  the  property 
as  a  part  of  the  commimlty  estate.  If  com- 
munity property,  her  right  to  recover  should 
probably  prevail ;  but.  If  not.  It  Is  manifest 
that  her  complaint  should  be  dismissed. 
The  court  below  gave  Judgment  in  favor  of 
the  defendants,  and  the  plaintiffs  apx)eal. 

If  we  concede  that  the  property  in  dispute 
was  the  community  property  of  Henry  Ben- 
eke and  his  first  wife,  we  do  not  understand 
by  what  process  It  was  converted  into  the 
community  property  of  Beneke  and  bis  sec- 
ond wife.  In  any  view  of  the  case,  Henry 
Beneke  had  an  undivided  one-half  Interest  In 
the  property  as  surviving  husband,  and,  if 
it  be  conceded  that  he  and  the  appellant  pur- 
chased the  undivided  one-half  Interest  be- 
longing to  the  children,  this  would  not  con- 
vert the  whole  Into  community  property. 
The  utmost  that  can  be  said  In  favor  of  the 
appellant  Is  that  the  community  would  have 
an  interest  In  the  property,  in  the  proportion 
that  the  funds  advanced  by  the  community 
bore  to  the  entire  purchase  price,  under  the 
decision  of  this  court  in  Heinz  v.  Brown,  90 
Pac.  211.  But  what  would  that  Interest  be? 
The  children  were  paid  In  part  for  their  in- 
terest by  the  conveyance  or  distribution  of 
property  In  which  Henry  Beneke  confessed- 
ly had  a  one-half  Interest,  and  In  which  the 
appellant  had  none.  One  thousand  three 
hundred  dollars  of  the  money  went  to  satisfy 
an  existing  mortgage,  and  the  remainder 
went  to  satisfy  the  claims  of  the  heirs  in 
part.  What  proportion  this  sum  bore  to  the 
entire  amount  received  by  the  heirs  Is  uncer- 
tain and  incapable  of  ascertainment;    and 
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when  we  consider  that  the  money  was  paid 
for  the  release  of  a  disimted  ciniui,  which 
was  Tery  doubtful  at  best,  the  uncertainty  is 
still  further  increased.  If  the  community 
advances  money  to  compromise  or  procure 
the  release  of  a  disputed  claim  against  the 
separate  property  of  one  of  the  siwuses,  In 
the  nature  of  things  this  cannot  convert  the 
whole  or  any  definite  portion  into  community 
property.  If  the  appellant  has  any  claim,  It 
is  in  the  nature  of  a  claim  against  the  sep- 
arate estate  of  Henry  Beneke  for  moneys  ad- 
vanced by  the  community,  such  as  she  is 
prosecuting  In  the  action  Instituted  after  the 
dismissal  of  the  present  action  in  the  court 
below.  In  view  of  the  conclusion  we  have 
reached  on  the  merits,  we  express  no  opin- 
ion on  the  motion  to  dismiss  the  appeal. 

There  is  no  error  In  the  record,  and  the 
judgment  Is  affirmed. 

IIADLEY,   C.    J.,   and   CROW,   TULLER- 
TON,  and  MOUNT,  JJ.,  concur. 


CITT  OF   SEATTLE  v.  FOSTER. 
(Supreme  Court  of  Washington.    Sept.  17, 1907.) 
Statutes— RepeaIt-Implied  Repeal. 

Under  the  rule  that  rppeals  by  implication 
are  not  favored.  Laws  1890.  p.  222,  c.  121,  § 
15.  requirinR  a  iiharmacist  to  enter  in_  a  book 
sales  of  intoxicating  liquors,  and  providing  that 
no  liquors  shall  be  sold  except  for  mediral,  etc., 
purposes,  which  is  a  part  of  the  statute  relat- 
ing to  the  practice  of  plinrmacy,  does  not  im- 
pliedly repeal  Laws  1887-88,  p.  12.5.  c.  72.  8  6 
(Ballinger\  Ann.  Codes  &  St.  |  2!»37),  authoriz- 
ing a  pharmacist  to  sell  intoxicating  liquors 
without  a  license  only  on  the  prescription  of  a 
physician,  which  is  a  part  of  the  chapter  re- 
lating to  intoxicating  liquors. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  S  229. 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  Judge. 

C.  Foster  was  convicted  of  selling  Intoxi- 
cating liquors  without  a  license,  in  violation 
of  an  ordinance  of  the  city  of  Seattle,  and 
he  appeals.    Afflrmed. 

Morris,  Southard  &  Shipley,  for  appellant 
Ellis  De  Bruler,  for  respondent. 

RUDKIN,  J.  The  appellant,  Foster,  was 
convicted  of  the  crime  of  selling  intoxicating 
liquors  without  a  license.  In  violation  of  an 
ordinance  of  the  city  of  Seattle;  and  from 
the  Judgment  of  conviction  the  present  ap- 
peal Is  prosecuted. 

The  case  was  submitted  to  the  court  below 
upon  an  agreed  statement  of  facts,  the  ma- 
terial parts  of  which  are  as  follows:  The  ap- 
pellant conducted  a  pharmacy  in  the  city  of 
Seattle  for  the  compounding,  dispensing,  and 
sale  of  drugs,  medicines,  poisons,  wines,  and 
malt  and  spirituous  liquors,  under  the  phar- 
macy laws  of  the  state.  On  the  20th  day  of 
September,  1900,  he  sold  to  Mrs.  John  Kelly 
two  bottles  of  malt  liquor;  the  purchaser 
stating  at  the  time  of  purchase  that  she  pur- 


chased the  same  for  medical  purposes.  At 
the  time  of  the  sale  the  apiK-ilant  kept  in  bis 
place  of  busluess  a  registry  book,  in  which 
he  entered  the  name  of  the  purchaser,  the 
quantity  purchased,  the  dale,  and  for  what 
purpose  used,  as  re<iwlred  by  section  15  of  the 
pharmacy  act  of  ISfm  (Laws  18S»9,  p.  222, 
c.  121) ;  but  such  sale  was  not  made  on  the 
written  prescriiition  of  a  reputable  physician, 
as  provided  by  section  6  of  the  act  of  Feb- 
ruary 2,  1888  (Laws  1887-88,  p.  125,  C.  72; 
Balllnger's  Ann.  Codes  &  St.  {  2937),  and  by 
the  ordinance  of  the  city  of  Seattle,  nor  did 
the  appellant  have  a  license  from  the  city  for 
the  sale  and  disiM>sal  of  malt  liquors.  On 
these  facts  the  appellant  contends  that  the 
provisions  of  the  act  of  February,  188S,  and 
of  the  ordinance  of  the  city  of  Seattle,  which 
only  authorize  druggists  and  pharmacists  to 
dlsjtense  spirituous,  fermented,  and  malt  and 
other  Intoxicating  liquors  without  a  license, 
when  done  in  good  faith  upon  the  written 
prescription  of  a  reputable  physician,  were 
supersecled  by  the  pharmacy  act  of  1899,  su- 
pra, and  that  since  the  passage  of  the  latter 
act  druggists  and  pharmacists  may  sell  in- 
toxicating liquors  without  a  license,  by  mere- 
ly keeping  and  making  the  proi>er  entries  In 
the  registry  book  above  referred  to. 

With  such  a  contention  we  are  unable  fo 
agree.  While  the  pharmacy  act  of  1899  pro- 
vides that  sale  of  wines  and  spirituous  and 
male  liquors  may  be  made  by  pharmacists 
and  druggists  for  medical,  scieutlflc,  mechani- 
cal, and  sacramental  purposes  without  a  li- 
cense. It  does  not  In  terms  or  by  implication 
dispense  with  the  necessity  for  a  physician's 
prescription  or  certificate  when  the  liquors 
are  sold  to  be  used  for  medical  i)urposes. 
The  well-established  rule  that  repeals  by  Im- 
plication are  not  favored  In  law  has  a  pe- 
culiar application  here,  for  the  two  acts  un- 
der consideration  relate  to  widely  different 
subjects— the  former,  to  the  sale  and  disposal 
of  intoxicating  liquors;  the  latter,  to  the  con- 
duct of  the  drug  business.  We  are  firmly 
convlnce<l  that  the  Legislature  did  not  intend 
to  permit  a  drug  store  to  become  a  grogshop 
by  merely  keeping  a  formal  record  of  Its 
sales,  and  such  would  be  the  ultimate  effect 
of  upholding  the  contention  of  the  appellant. 

There  Is  no  error  in  the  record,  and  the 
judgment  Is  afflrmed. 

HADLEY,  C.  J.,  and  CiROW,  MOUNT,  and 
FULLERTON,  JJ.,  concur. 


BALLARD  et  al.  v.  SLTFIELD  et  al. 
(Supreme  Court  of  Washington.   Sept.  18, 1907.) 

Husband  and  Wife— Community  Pbopertt — 
Presumption. 

Property  acquired  by  purchase  during  mar- 
riage is  presumed  to  be  community  property,  and 
the  burden  rests  on  the  spouse  asserting  Its 
separate  character  to  establish  his  or  her  claim 
b.v  clear  and  satisfactory  proof, 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  §5  913,  914.] 
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2.  Same— Evidence— SuFFiciENCT. 

Evidence  held  to  show  tbat  certain  property 
was  the  separate  property  of  the  wife,  and  not 
community  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  §  910.] 

Appeal  from  Superior  Court,  King  Coun- 
ty;   George  E.  Morris,  Judge. 

Action  by  Irving  M.  Ballard  and  others 
against  Sarah  Slyfleld  and  others  to  quiet 
title  and  recover  rents  and  profits.  Judg- 
ment for  defendants,  and  plaintiflTs  appeal. 
Affirmed. 

F.  A.  Gilman,  for  appellants.  Harold  Prea- 
ton,  for  respondents. 

RCDKIN,  J.  Irving  Ballard  and  Lucinda 
M.  Ballard  Intermarried  on  the  20th  day  of 
December,  1870,  and  continued  to  reside  to- 
gether as  husband  and  wife  until  the  deatb 
of  the  husband  in  the  city  of  Seattle  on  De- 
cember 30,  1880.  On  the  15th  day  of  April, 
1875,  Edward  A.  Tborndyke  and  wife  coor 
veyed  the  property  now  in  controversy  to 
Lucinda  M.  Ballard,  the  wife  of  Irving  Bal- 
lard. The  present  action  was  instituted  on 
the  30tb  day  of  January,  1006,  by  the  heirs 
at  law  of  Irving  Ballard,  deceased,  against 
the  grantees  of  Lucinda  M.  Ballard,  to  quiet 
title  to  an  undivided  one-half  interest  in  the 
property  and  to  recover  the  rents  and  profits 
for  the  six  years  next  preceding  the  com- 
mencement of  the  action.  The  defendants 
had  Judgment  below,  and  the  plaintiffs  ap- 
peal. 

The  court  found,  among  other  things: 
"TThat  the  consideration  of  said  conveyance 
was  the  sum  of  $900  then  and  there  paid  to 
the  grantors  therein  by  the  said  Irving  and 
Lucinda  M.  Ballard.  That  said  sum  of  $900 
was  made  up,  either  wholly  or  in  large  part, 
of  money  which  was  then  and  there  the  sep- 
arate property  of  the  said  Lucinda  M.  Bal- 
lard, and  which  she  had  previously  received 
as  an  Inheritance  from  the  estate  of  her  ma- 
ternal grandfather;  and  the  remainder,  if 
any,  of  said  sum,  was  paid  out  of  the  com- 
munity funds  of  the  said  Irving  and  Lucinda 
M.  Ballard.  That  at  the  time  of  said  con- 
re.vance  it  was  the  Intention  of  both  the  said 
Irving  Ballard  and  the  said  Lucinda  M.  Bal- 
lard, then  expressed,  that  the  conveyance 
should  operate  to  vest  the  title  to  said  prop- 
erty in  the  said  Lucinda  M.  Ballard  as  her 
sole  and  separate  estate,  and,  if  any  part  of 
the  purchase  price  therefor  was  paid  out  of 
community  funds,  it  was  then  and  there  the 
intention  of  the  said  Irving  Ballard  to  make 
a  gift  thereof  to  his  said  wife,  and  to  make 
a  gift  to  her  of  said  property  so  far  as  any 
part  of  the  consideration  therefor  may  have 
been  contributed  out  of  the  community  funds, 
and  the  deed  was  made  to  run  to  the  said 
Lucinda  M.  Ballard  by  the  express  direction, 
at  the  time,  of  the  said  Irving  Ballard,  and 
said  conveyance  then  and  there  operated  to 
vest  the  title  to  said  property  in  the  said 
Lucinda  M.  Ballard  as  her  sole  and  separate 


estate,  and  the  title  to  said  property  remain- 
ed thereafter  unchanged  until  the  convey- 
ance thereafter  to  the  defendant  Sarah  Sly- 
fleld, hereinafter  referred  to ;  and  thereafter, 
during  his  lifetime,  the  said  Irving  Ballard 
regarded,  considered,  and  declared  said  prop- 
erty to  be  the  separate  property  of  his  said 
wife,  and  at  the  time  of  the  death  of  the  said 
Irving  Ballard  he  had  no  right,  title,  or  in- 
terest in  or  to,  or  made  any  claim  to,  said 
property,  or  any  part  thereof,  so  that,  upon 
his  death,  no  interest  therein  passed  to  the 
plaintiCTs,  or  either  of  them,  nor  have  the 
plaintiffs,  or  either  of  them,  ever  had  any  In- 
terest therein."  This  finding,  of  course,  sup- 
ports the  Judgment  of  dismissal ;  but  the  ap- 
pellants earnestly  Insist  that  it  is  not  sup- 
ported by  the  testimony, 

Tlie  law  governing  this  class  of  cases  Is 
well  settled  in  all  the  community  property 
states.  Property  acquired  by  purchase  dur- 
ing the  marriage  is  presumed  to  be  commimi- 
ty  property,  and  the  burden  rests  upon  the 
spouse  asserting  its  separate  character  to  es- 
tablish his  or  her  claim  by  clear  and  satis- 
factory proof.  The  difficulties  of  obtaining 
proof  under  the  circumstances  disclosed  by 
this  record  are  apparent.  The  property  was 
acquired  30  years  before  the  adverse  claim 
was  asserted.  One  of  the  i)artles  to  the 
transaction  is  dead,  and  the  other  is  an  ad- 
verse witness.  The  testimony  of  the  surviv- 
ing wife  Is  of  little  importance,  consisting 
largely,  as  it  does,  of  a  disclaimer  of  knowl- 
edge or  recollection  of  either  law  or  facts. 
But,  In  so  far  as  it  may  tend  to  support  the 
claim  of  the  appellants,  it  is  utterly  incon- 
sistent with  the  acts  and  conduct  of  the  wit- 
ness covering  the  period  of  25  years  since 
her  husband's  death.  Soon  after  his  decease 
she  filed  a  petition  for  letters  of  administra- 
tion ou  his  estate,  purporting  to  contain  a 
list  or  statement  of  all  his  property ;  but  no 
mention  was  made  of  the  proi)erty  In  dls^ 
pute.  The  same  Is  true  of  the  verified  Inven- 
tory filed.  She  twice  mortgaged  the  proj)- 
erty  for  her  own  benefit,  and  finally  con- 
veyed It  by  warranty  deed,  receiving  the 
full  consideration  therefor.  The  conduct  of 
the  appellants  was  equally  inconsistent.  No 
claim  against  the  property  was  asserted  by 
any  or  either  of  them  until  6  years  after  the 
property  had  passed  into  the  hands  of  stran- 
gers. At  the  time  of  the  assertion  of  this 
claim  the  eldest  child  was  32  years  of  age, 
or  11  years  beyond  his  majority,  and  the 
youngest,  a  daughter,  24  years  of  age,  or  6 
j'ears  beyond  her  majority. 

When  we  take  Into  consideration  the 
acts  and  conduct  of  the  widow  and  children 
during  all  these  years,  the  declarations  made 
by  the  husband  in  his  lifetime,  and  all  the 
facts  and  circumstances  in  the  case,  we 
think  the  court  was  fully  warranted  in  mak- 
ing the  above  finding,  and  Its  Judgment  is 
accordingly  affirmed. 

HADLEY.  C.  J.,  and  CROW,  FULLER- 
TON,  and  MOUNT,  JJ.,  concur. 
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STONE  et  al.  r.  MOODT  et  vx. 

(Sapreme  Court  of  Washington.    Sept  11, 
'  1907.) 

Vendor  and  Pubchaseb— Contbaot— Valid- 
.  ITT  —  Mistake  —  Cancellation  —  Unjdbt 
4  Pbovision. 

Where  plaintifb  made  a  contract  to  sell 
land  to  defendants  not  knowing  it  contained  a 
prorisicHi  requiring  them  to  accept  as  cash  any 
contracts  of  sale  which  defendant  might  make  of 
portions  of  the  land  to  other  persons,  and 
plaintiffs  afterwards  gave  receipts  for  contracts 
80  made  by  defendant,  relying  on  his  interpreta- 
tion of  the  provision  of  their  contract  with  him 
that  it  did  not  prevent  their  receiving  payment 
otherwise,  if  payments  were  not  made  on  the 
contracts  made  by  him  with  others,  and  subse- 

auently  he  insists  on  the  opposite  construction, 
key  may  have  their  contract  with  him  can- 
celed unless  he  agrees  to  elimination  of  the  pro- 
vision. 

[Ed.  Vote. — For  cases  In  point,  see  Cent.  Dig. 
▼ol.  48,  Vendor  and  Pnrchaser.  U  3&-S7.] 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty;  Henry  L.  Kennan,  Judge. 

Action  by  Iredell  8.  Stone  and  others 
against  H.  L.  Moody  and  wife.  Judgment 
for  defendants.  Plaintiffs  appeal.  Beverct- 
ed  and  remanded,  with  instructions. 

M.  F.  Goae^  T.  P.  Gose,  and  O.  0.  Gose,  for 
appellants.    W.  H.  Wlnfree,  for  respondents. 

BOOT,  J.  This  case  was  here  once  be- 
fore, and  may  be  found  reported  in  41  Wash. 
680,  84  Pac.  617,  S  L.  R.  A.  (N.  S.)  799,  to 
wblch  reference  is  made  for  a  more  complete 
statement  of  the  (acta  Involved.  Upon  the 
first  trial  a  motion  for  nonsuit  was  made  at 
the  close  of  plaintiffs'  case,  and  no  evidence 
was  Introduced  by  defendants.  The  court, 
bavlng  sustained  the  latters'  motion,  dismiss- 
ed the  action.  This  court  reversed  the  Judg- 
ment and  remanded  the  case  for  a  new  trial. 
Upon  the  second  trial  both  plaintiffs  and  de- 
fendants Introduced  evidence.  The  trial  court 
made  findings  and  conclusions  In  favor  of 
defendants,  and  entered  Judgment  and  decree 
thereupon.  From  this  the  present  appeal  Is 
prosecuted. 

Appellants  maintain  that  they  did  not 
know  that  the  contract  contained  the  provi- 
sion requiring  them  to  accept  as  cash  any 
contracts  of  sale  which  respondent  Moody 
might  make  of  portions  of  the  land  to  other 
persons.  Taking  into  consideration  the  ex- 
traordinary character  of  this  provision,  the 
opportunity  which  It  would  afford  for  fraud, 
and  considering  the  matter  in  the  light  of 
all  the  evidence  adduced,  we  are  satisfied 
that  they  did  not  know  that  said  provision 
was  In  the  contract  Subsequently,  when 
they  signed  the  receipt  for  |22,500,  on  Feb- 
ruary 27,  1904,  they  learned  that  the  provi- 
sion above  referred  to  was  In  the  contract 
which  they  had  signed.  Moody,  having  sold 
or  pretended  to  sell  a  portion  of  the  land  to 
one  Heller  for  $22,500  upon  terms,  requested 
appellants  to  sign  a  receipt  for  such  sum  as 
If  the  same  were  a  cash  payment.  At  first 
they  declined  to  do  so  and  asked  time  to 


take  legal  oounsel  concerning  the  same.  They 
testified  that  Moody  refused  to  give  them 
any  time,  but  threatened  to  bring  action 
against  them  at  once  for  heavy  damages  in 
case  they  did  not  Immediately  sign  the  con- 
tracts to  Heller  and  the  receipt  in  question; 
that  he  thereupon  proceeded  to  explain  to 
them  that  they  did  not  understand  the  mat- 
ter aright;  that  it  was  merely  a  matter  of 
form,  and  did  not  deprive  them  of  the  right 
to  receive  full  payment  in  ctrnh.  before  part- 
ing with  title  to  the  land;  that  he  had  mads 
a  sale  to  Ueller,  and  It  was  necessary  t» 
have  the  contracts  and  this  receipt  signed 
In  order  that  Heller,  upon  making  full  pay- 
ment, would  be  entitled  to  get  a  deed  trom 
them ;  that  he  Intended  to  deal  rightly  and 
honestly  by  them,  and  that  this  was  not  a 
receipt  for  cash,  but  merely  for  the  contracts 
which  had  been  entered  Into  by  Heller;  and 
that  It  was  not  intended  to  prevent  thein 
from  getting  full  payment  in  cash  befors 
deeding  the  property.  They  also  testified 
that  they  did  not  understand,  in  signing  the 
receipt,  that  it  was  as  a  receipt  for  cash, 
but  were  told  by  Moody,  and  supposed  and 
believed,  that  It  was  merely  &  receipt  top 
the  contracts  with  Heller;  that  they  signed 
the  receipt  with  the  express  understanding 
that  It  was  merely  a  receipt  for  the  contracts 
and  a  matter  of  form,  that  was  necessary 
to  be  gone  through  in  connection  with  re- 
spondent's deal  with  Heller,  and  not  Intaid- 
ed  as  evidence  of  a  cash  payment  to  them, 
and  that  they  did  not  receive  the  Heller  con- 
tracts as  equivalent  to  a  cash  payment,  nor 
intend  to  give  credit  upon  their  contract  witb 
Moody  for  the  sum  of  $22,500,  or  any  sum 
whatsoever,  by  reason  of  said  Heller  con- 
tracts; that  they  relied  upon  the  explana- 
tion and  Interpretation  of  the  contract  as 
thus  given  by  Moody,  and  received  the  Hel- 
ler contracts  and  signed  the  receipt  only  up- 
on the  understanding  that  their  contract 
bore  the  Interpretation  which  he  had  thus 
assured  them  of.  We  are  satisfied  that  the 
contention  of  the  appellants  is  substantially 
correct  It  is  almost  Inconceivable  that  ap- 
pellants would  have  signed  the  contract,  had 
they  known  it  contained  the  clause  requiring 
them  to  accept,  as  cash,  contracts  that  re- 
spondent might  make  for  the  sale  of  certain 
portions  of  the  land.  That  appellants,  aft» 
discovering  that  the  contract  had  this  clause 
would  sign  a  receipt  such  as  they  did  on 
February  27,  1904,  with  the  purpose  and  in- 
tention of  thereby  giving  respondent  Moody 
a  credit  of  $22,500  upon  the  purchase  price 
for  the  lands  sold  by  them,  when  they  receiv- 
ed no  cash,  but  only  the  contracts  for  the 
purchase  of  a  portion  of  the  land,  would  be 
a  most  remarkable  circumstance.  It  would 
be  unreasonable  and  inexplicable,  unless  done 
under  some  such  understanding  as  that  tes- 
tified to  by  appellants.  It  appears  from  the 
evidence  that  Heller  has  paid  nothing  to  ap- 
pellants on  the  contracts  made  to  him.   Ap* 
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pellants  have  received  only  f  1,500  ou  account 
of  the  gale  to  Moody. 

The  Judgment  of  the  honorable  sraperlor 
court  Is  reversed,  and  this  cause  remanded, 
with  the  following  Instructions;  Within  90 
days  from  the  filing  of  the  remittitur  with 
the  clerk  of  the  superior  court,  the  respond- 
ents may  file  with  the  clerk  of  that  court  a 
written  statement  that  they  accept  the  con- 
tract with  appellants,  with  the  elimination  of 
the  clause  requiring  appellants  to  accept  as 
cash,  or  give  them  credit  for  as  cash,  the 
Heller  contracts,  or  any  other  contracts  made, 
or  to  be  made,  for  the  sale  of  any  portion  of 
the  land  Involved,  and  that  they  v.'lll  accept 
such  contract  with  appellants  with  the  In- 
terpretation that  the  payments  therein  pro- 
vided for  shall  be  made  by  or  for  them  at 
the  times  therein  provided  In  cash.  If  re- 
spondents file  this  statement  in  the  manner 
Indicated,  and  shall,  within  said  90  days,  pay 
in  to  the  clerk  of  the  court  for  the  benefit 
of  these  appellants  the  amount  of  all  pay- 
ments, with  interest  thereon,  due  under  said 
contract  up  to  said  time,  then  said  contract 
shell  remain  In  force  and  etTect,  with  the  in- 
terpretation as  herein  given.  If  respondents 
do  not  file  such  statement,  or  do  not  within 
said  90  days  pay  into  said  court  for  appel- 
lants the  amount  of  payments  and  interest 
due  up  to  said  date,  then  the  trial  court  shall 
enter  an  order  and  decree  annulling  and 
canceling  the  contract  entered  into  between 
appellants  and  respondents  concerning  said 
land,  and  appellants  shall  pay  in  to  the 
clerk  of  that  court  for  respondents  all  mon- 
ey, with  interest,  paid  by  respondents  to  ap- 
pellants on  account  of  such  contract,  less  the 
amount  of  taxable  costs  allowed  In  this  ac- 
tion to  appellants  against  respondents.  Ap- 
I>ellants  shall  make  said  payment  to  the  clerk 
of  the  court  within  10  days  from  the  expira- 
tion of  the  90-day  period  hereinbefore  men- 
tioned. 

HADLEY,  C.  J.,  and  FULLERTON, 
MOUNT,  CROW,  DUNBAR,  and  BUDKIN, 
JJ.,  concur. 


ADVANCE  THRESHER  CO.  v.   SCHIMKE 
et  al. 

(Supreme  Court  of  Washington.    Sept.   12, 
1907.) 

AiTACHMENi  —  On   Demand   Otiiebwisb   Se- 
cured. 

Under  Ballincpr's  Ann.  Codes  &  St.  i 
6893.  made  applicable  to  chattel  mortKaKe  fore- 
closures by  Hection  5879.  and  providini;  that 
plaintiff  shall  not  prosecute  any  other  action  for 
the  same  matter  while  he  is  foreclosing  his  mort- 
Kage,  ami  section  .0.3.^1.  retiuiring  the  affidavit 
for  attachment  to  specify  the  amount  of  indebt- 
edness, plaintiff  in  an  action  to  foreclose  a 
chattel  mortKnse  may  not  have  a  writ  of  at- 
tachment issued  before  judgment,  though  an  at- 
tachment is  an  ancillary  proceeding;  the  intent 
of  section  0S0.1  being  to  prevent  a  mortgagee 
securing  an  additional  remedy  in  anticipation 
of  a  deficiency  judgment,  while  looking  to  the 


mortgage  security,  and  before  exhausting  the 
same,  and  it  being  impossible  for  plaintiff,  prior 
to  a  deficiency  judgment,  to  state  in  his  affi- 
davit the  amount  of  indebtedness — that  is,  the 
deficiency. 

fEM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attachment  i  37.] 

Api)eal  from  Superior  Court,  Lincoln  Coun- 
ty; W.  T.  Warren,  Judge. 

Action  by  the  Advance  Thresher  Company 
against  John  M.  Schlmbe  and  another.  An 
attachment  was  dissolved,  and  plaintiff  ap- 
peals.   Affirmed. 

Martin  &  Wilson  and  W.  M.  Nevins,  for  ap- 
pellant Neat,  Sessions  &  Myers,  for  re- 
spondent 

CROW,  J.  On  August  27,  1906,  the  plain- 
tiff. Advance  Thresher  Company,  a  corpora- 
tion, sold  to  the  defendants,  John  M.  Schim- 
ke  and  Fred  Knobllch,  certain  farm  machin- 
ery. To  secure  the  purchase  price  the  de- 
fendants executed  and  delivered  to  the  plain- 
tiff two  notes  for  |S55  and  $775,  falling  due 
October  1, 1906,  and  October  1, 1907,  together 
with  a  chattel  mortgage  on  the  machinery 
and  other  personal  property.  On  October  30, 
1906,  the  plaintiff  conunenced  this  action  to 
foreclose  Us  mortgage,  and  forthwith  caused 
a  writ  of  attachment  to  be  Issued  and  levied 
upon  property  of  the  defendant  Schimke  oth- 
er than  that  described  In  the  mortgage.  The 
trial  court,  upon  motion  of  defendant  Schim- 
ke, entered  an  order  dissolving  the  attach- 
ment, and  the  plaintiff  has  appealed. 

The  controlling  question  before  us  is  wheth- 
er. In  an  action  to  foreclose  a  mortgage,  a 
writ  of  attachment  may  be  Issued  beforo 
judgment  Section  6893,  Balllnger's  Ann. 
Codes  &  St.  (made  applicable  to  chattel  mort- 
gage foreclosures  by  section  5879,  Balllnger's 
Ann.  Codes  &  St.),  reads  as  follows:  "The 
plaintiff  shall  not  proceed  to  foreclose  bis 
mortgage  while  he  Is  prosecuting  any  other 
action  for  the  same  debt  or  matter  which 
is  secured  by  the  mortgage,  or  while  he  is 
seeking  to  obtain  execution  of  any  judgment 
In  such  other  action ;  nor  shall  he  prosecute 
any  other  action  for  the  same  matter  while 
he  Is  foreclosing  his  mortgage  or  prosecuting 
a  judgment  of  foreclosure."  Appellants  con- 
tend (1)  that  an  attachment  may  issue  in  an 
equitable  action,  citing  Bingham  t.  Keylor, 
19  Wash.  555,  53  Pec.  729;  and  (2)  that  the 
attachment,  being  a  provisional  remedy  an- 
cillary to  the  main  action,  is  not  another  ac- 
tion for  the  same  debt,  in  contemplation  of 
Boctlon  5893.  While  in  Bingham  v.  K^lor, 
supra,  which  was  an  action  for  the  dissolu- 
tion of  a  partnership,  an  accounting,  and  the 
appointment  of  a  receiver,  it  was  held  that 
an  attachment  might  Issue  in  an  equitable 
action.  In  so  holding  we  said:  •'•  •  • 
Where  the  object  of  the  action  is  to  dissolve 
a  partnership  and  for  an  accounting,  and  it  is 
shown  that  upon  such  accounting  a  balance 
will  be  due  the  plaintiff,  we  perceive  no  rea- 
son why  the  plaintiff  may  not  have  an  at- 
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tachment,  provided,  of  course,  he  can  and 
does  specify  In  his  affidavit  the  amounts  of 
the  Indebtedness  and  some  statutory  ground 
for  attachment "  There  the  affidavit  alleged 
the  exact  amount  of  Indebtedness,  which  was 
on  an  unsecured  claim.  Here  the  appellant 
by  foreclosure  Is  primarily  subjecting  the 
mortgaged  property  to  the  payment  of  secur- 
ed notes.  It  claims  no  remedy  under  the 
writ  of  attachment  until  it  shall  first  exhaust 
the  property  covered  by  Its  mortgage.  It 
does  contend,  however,  that  by  reason  of  the 
inadequate  value  of  the  mortgaged  property 
it  will  be  entitled  to  a  deficiency  Judgment 
for  at  least  $500,  and  that  it  Is  now  entitled 
to  a  writ  of  attachment  in  advance  of  such 
Judgment  to  secure  the  same.  It  cannot 
know  that  the  contingency  of  a  deficiency 
Judgment  will  ever  arise;  for,  while  it  may 
be  unwilling  to  bid  the  full  amoimt  of  its 
claim  at  foreclosure  sale,  some  other  person 
may  do  so. 

Although  appellant  has  by  contract  extend- 
ed credit  to  respondents  on  the  notes  and 
mortgage,  it  Is  now  pursuing  two  remedies  at 
one  and  the  same  time — one  by  foreclosure 
on  the  mortgaged  proi>erty,  and  the  other  by 
attachment  of  additional  property  to  secure  a 
possible  deficiency  Judgment.  How  can  it,  in 
advance  of  such  deficiency  Judgment,  which 
It  may  never  obtain,  comply  with  section 
5351,  Balllnger's  Ann.  Codes  &  St.,  which  re- 
quires that  the  affidavit  for  attachment  shall 
specify  the  amount  of  Indebtedness.  While 
It  Is  true  that,  strictly  speaking,  an  attach- 
ment Is  not  a  separate  action,  but  an  ancil- 
lary proceeding,  it  would.  If  resorted  to  be- 
fore Judgment,  be  an  additional  remedy  not 
contemplated  in  foreclosure  proceedings  tm- 
der  our  statutes.  The  evident  spirit  and  In- 
tent of  section  5803  was  to  prevent  plaintiffs 
from  harassing  defendants  in  foreclosure  ac- 
tions, with  ancillary  proceedings  prosecuted 
before  Judgment,  for  the  purpose  of  seeking 
additional  and  concurrent  remedies  other 
than  those  authorized  by  statute  or  arising 
in  the  usual  course  of  procedure.  It  was  to 
prohibit  a  mortgagee  securing  by  writ  of  at- 
tachment or  otherwise  an  additional  remedy 
in  anticipation  of  a  deficiency  Judgment, 
while  looking  to  the  mortgage  security,  and 
before  exhausting  the  same  by  foreclosure 
and  sale.  In  Rohrer  v.  Snyder,  29  Wash. 
190,  CO  Pac.  748,  it  was  contended  that  a 
mortgagee  could  not  by  attachment  pursue  an 
indeiiendent  remedy  for  the  collection  of  the 
mortgage  debt  while  foreclosing.  The  valid- 
ity of  the  attachment  was  not  raised  in  the 
original  foreclosure  proceeding  In  which  the 
writ  had  issued,  but  was  raised  in  the  col- 
lateral action,  being  the  one  then  on  appeal. 
In  passing  upon  the  api)eliaut's  contention  we 
said:  "The  second  [contention]  is  based  upon 
section  ."iSOS  of  the  Code  (Balllnger's  Ann. 
Codes  &  St).  It  is  there  provided  that  a  mort- 
gagee shall  not  'prosecute  any  other  action  for 
the  same  matter  while  he  is  foreclosing  his 


mortgage  or  prosecuting  a  Judgment  of  foreclo- 
sure.' Doubtless  this  provision  of  the  statute 
would  have  furnished  a  sufficient  groimd  for 
dissolving  the  attachment,  had  it  been  urged  in 
the  foreclosure  action ;  and  perhaps  it  might 
have  furnished  a  ground  for  reversing  the 
foreclosure  Judgment,  had  an  appeal  there- 
from been  taken.  But  such  proceedings  were 
voidable,  not  void,  and  to  attack  them  in  this 
way  is  to  attack  the  Judgment  collaterally, 
where  error,  merely,  cannot  avalL"  Here  the 
respondent  moved  the  trial  court  to  dissolve 
the  attachment  on  the  ground  tliat  it  was  Is- 
sued while  the  appellant  was  proceeding  with 
the  foreclosure  of  Its  mortgage.  In  view  of 
the  Inability  of  the  appellant  to  anticipate  the 
exact  amount  of  any  deficiency  Judgment  to 
which  it  may  or  may  not  be  hereafter  en- 
titled, or  to  state  the  same  in  its  affidavit  for 
attachment,  and  in  view  of  our  construction 
of  section  5803,  we  hold  that  the  trial  Judge 
rightfully  sustained  the  motion  to  dissolve. 
The  Judgment  is  affirmed. 

HADLET,  C.  J.,  and  UUDKIN  and  MOUNT, 
JJ.,  concur. 


L.\MB  V.   WEBB,   Atty.  Gen.,   et  al.    (L  A. 
1,S({4.) 

(Supreme  Court  of  California.    July  29,  1907.) 
In  Bank.    On  rehearing.    Denied. 
For  majority  opinion,  see  01  Pac.  102, 

VER  CURIAM.    Rehearing  denied. 

BE.\TTY,  C.  J.  I  dis-sent  from  the  order 
denying  a  rehearing  of  this  cause,  for  the  rea- 
son that  tlie  questions  which  the  department 
has  deemed  it  unnecessary  to  decide  are  the 
only  questions  presented  by  the  record,  while 
the  ground  upon  which  the  decision  is  rested 
— the  assume<l  exercise  by  the  Attorney  Gen- 
eral of  his  discretion  in  deciding  a  question 
of  fact — is  shown  by  the  record  to  have  no 
existence.  All  the  allegations  of  the  petition 
for  the  writ  of  mandate  are  admitted  to  be 
true.  They  show,  among  other  things,  that 
there  are  certain  standing  rules  of  the  At- 
torney (Jeneral's  office  governing  applications 
for  leave  to  sue  In  the  name  of  the  people, 
and  that  this  petitioner,  In  presenting  his  ap- 
plication for  leave  to  sue,  compiled  In  every 
particular  with  the  rules.  One  of  their  re- 
iiuirements  is  that  the  relator  must  produce 
with  his  application  the  sworn  complaint 
which  he  proposes  to  file,  and  they  require 
nothing  more  for  the  purpose  of  satisfying 
the  Attorney  General  that  there  Is  a  meritor- 
ious cause  of  action.  In  this  Instance  a 
sworn  complaint  was  presented  with  the  ap- 
plication for  leave  to  sue.  If  the  Attorney 
General  was  not  satisfied  of  the  good  faith 
of  the  petitioner,  or  of  the  truth  of  the  mat- 
ters alleged  on  his  Information  and  belief — 
mattei-s  which  In  case.?  of  this  kind  can  rare- 
ly be  within  the  personal  knowledge  of  the 
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relator — It  would  seem  that  he  should  have 
given  blm  an  opportunity  of  supporting  bis 
petition  by  corroborative  affidavits,  and  no 
doubt  he  would  have  done  so  If  he  had  deem- 
ed It  material.  But  he  did  not  consider  this 
matter  at  all.  He  did  nothing  In  the  exer- 
cise of  that  discretion  which  the  court  as- 
sumes that  he  exercised  in  denying  the  ap- 
plication, and  this  is  affirmatively  shown  by 
the  record.  The  petition  sets  forth  a  copy 
of  the  written  opinion  of  the  Attorney  Gen- 
eral, giving  his  reasons,  and  his  only  rea- 
sons, for  denying  the  application.  In  that 
opinion  he  assumes  the  truth  of  every  fact 
alleged  in  petitioner's  complaint  and  refuses 
leave  to  sue  upon  the  ground,  first,  that  the 
complaint  does  not  state  a  cause  of  action, 
and,  second.  If  there  ever  was  a  cause  of 
action  the  petitioner  ought  not  to  be  allowed 
to  maintain  it  after  having  been  a  candidate 
at  the  special  election.  Whether  these  were 
good  reasons  for  refusing  leave  to  sue,  and 
whether  In  any  case  the  Attorney  General  may 
be  compelled  by  mandamus  to  grant  leave  to 
sue  In  the  name  of  the  state,  were  the  ques- 
tions really  Involved  In  the  appeal;  but  they 
are  not  decided,  because  It  Is  assumed  that 
the  Attorney  General  was  not  satisfied  of 
the  existence  of  facts  which  he  has  made  the 
basis  of  his  written  decision,  and  Its  sole 
basis. 
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CORY  v.  SANTA  TNEZ  LAND  &  IMP.  CO. 
et  al.    (L.  A.  1,808.) 

(Supreme  Court  of  California.    Aug.  23,  1907.) 

1.  MOHTOAGES— MOBTOAOBF  IS  POSSESSION 

Where  a  mortgagor  places  the  mortgagee 
In  possession  of  mortgaged  premises  as  addi- 
tional security,  the  morfgngee  thereby  acquires 
the  right  to  retain  possession  ns  long  as  the  se- 
cured debt  is  unpaid,  though  foreclosure  be 
barred  by  limitations. 

2.  Same— Evidence. 

Evidence  in  trespass  heJd  to  show  that  de- 
fendant, the  mortgagee  of  the  premises,  was 
in  possession  by  the  tacit,  if  not  express,  agree- 
ment of  the  mortgagor,  for  the  purpose  of  ad- 
ditional security. 

3.  Same— FoRFEiTiNo  Eight— Isitiating  Ad- 
verse Claim. 

A  mortgagee  in  posse.'jsion  may.  without 
forfeiting  his  right  of  possession,  initiate  an 
adverse  claim,  which  will  ripen  into  a  prescrip- 
tive title,  in  default  of  redemption. 

4.  Same— Right  of  Mortgagob  to  Maintain 
Trespass— Regaining  Possession. 

The  right  to  maintain  trespass  against  the 
morteagee  in  rightful  possession  was  not  gained 
by  the  mortgagor  entering  the  inclosure  of  the 
mortgagee,  which  included  other  lands  in  addi- 
tion to  those  mortgaged,  pitching  a  tent  on  the 
mortgaged  land,  and  marking  the  comers  of  it, 
and  commencing  to  set  fence  posts,  he  then  be- 
ing notified  by  the  morlgHgoe  that  he  was  tres- 
passing, and  warned  to  desist,  and.  di.'jre.Rardiug 
this.  l>eing  forcibly  removed  with  his  belongings 
20  days  after  his  entry. 

5.  Save— Evidence  of  Mobtgaoee's  Posses- 
sion. 

The  inclosure  by  a  mortgagee  of  the  mort- 
gaged land,  with  other  lands  belonging  to  the 
mortgngee,  does  not  cease  to  be  evidence  of  pos- 
session of  the  mortgaged  land  by  the  mortgagee 


on  his  selling  and  giving  possession  to  the  vendee 
of  a  small  part  of  the  other  land  within  the 
inclosure. 

In  Bank.  Appeal  from  Superior  Court, 
Santa  Barbara  County;  J.  W.  Taggart, 
Judge. 

Action  by  Nathan  T.  Cory  against  the 
Santa  Ynez  Laud  &  Improvement  Company 
and  another.  From  a  Judgment  for  plaintiff, 
and  from  an  order  denying  a  new  trial,  de- 
fendant company  appeals.    Reversed. 

C.  P.  Robinson  and  W.  S.  Day,  for  appel- 
lant   Wm.  G.  Griffith,  for  respondent 

BEATTY,  G.  J.  This  is  an  action  of  tree- 
pass,  in  which  the  plaintiff  recovered  a  Judg- 
ment for  $368.50  and  costs.  The  corporation 
defendant  appealed  to  the  District  Court  of 
Appeal  from  the  Judgment,  and  from  an  or- 
der denying  a  new  trial.  The  Justices  of 
that  court  having  been  unable  to  agree  as  to 
the  proper  disposition  of  the  appeai,  the 
cause  was  transferred  to  this  court  for  hear^ 
ing  and  decision. 

It  appears  from  the  pleadings  and  the  on- 
contradicted  evidence  in  the  record  that 
prior  to  the  28th  of  January,  1888,  the  appel- 
lant bad  subdivided  a  large  tract  of  land  in 
Santa  Barbara  county,  and  that  on  that  date 
It  conveyed  to  J  S.  Shoemaker,  then  a  resi- 
dent of  Reno,  Nev.,  a  sabdivlsion  known  us 
lot  No.  13,  containing  40  acres.  The  agreed 
price  of  the  lot  was  $3,000,  of  which  $1,000 
were  paid  at  the  date  of  the  conveyance. 
For  the  balance  Slioemaker  executed  two 
promissory  notes  for  $1,000  each,  payable 
respectively  January  20,  11H)0,  and  January 
20,  1901,  and  secured  by  mortgage  of  the 
land.  Shoemaker  leased  the  land  to  tenants 
who  occupied  It  until  the  year  1892.  In  the 
meantime,  be  had  paid  no  part  of  the  prin- 
cipal or  interest  of  the  two  purchase-money 
notes,  and  in  May,  1893,  they  had  been  placed 
in  the  hands  of  defendant  Robinson  for  fore- 
closure. He.  as  agent  and  attorney  for  the 
appellant  agreed  with  Shoemaker  at  that 
time  to  cancel  the  first  note  and  to  remit  the 
accrued  interest  on  both  notes  amounting  to 
$480,  upon  the  agreement  of  the  latter  to 
pay  the  second  note  in  the  course  of  eight 
or  ten  months.  This  agreement  was  ratified 
by  the  corporation  and  the  first  note  can- 
celed. Robinson  testifies  that  it  was  at  the 
same  time  agreed  by  Shoemaker  that  appel- 
lant should  have  and  maintain  possession  of 
the  mortgaged  premises  until  the  remaining 
note  was  paid.  Shoemaker  denies  that  he 
made  any  such  agreement,  but  the  undisput- 
ed fact  is  that  the  corporation,  through  Its 
agents,  took  possession  of  the  lot  about  that 
time,  and  for  fully  10  years  kept  the  undis- 
puted possession  through  tenants  rendering 
rent  to  it.  It  Is  also  an  undisputed  fact 
tbat  the  appellant  permitted  the  second  note 
to  become  barred  by  the  statute  of  limitations 
on  January  20,  1895,  without  any  attempt  to 
foreclose,   and   that  afterwards,  on  Febru- 
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■IT  27,  1896,  Sbocmaker  gave  a  new  mort- 
gage to  Mcnre  a  new  note  for  $1,060,  the 
amonut  of  the  second  note  and  accmed  in- 
terest At  the  date  of  this  new  note  and 
mortgage,  the  appellant  was  In  the  peac«- 
able  and  ondiaputed  posaesslon  of  the  land. 
No  part  of  the  principal  of  this  renewal  note 
was  ever  paid,  and  only  part  of  the  interest 
In  August  1809,  the  right  to  foreclose  was 
barred.  But  the  corporation  had  been  in 
possession  all  the  time  by  its  tenants  and  in 
receipt  of  the  rents,  and  as  Its  mortgage  in- 
terest exceeded  the  assessed  value  of  the 
land  It  paid  all  the  taxes.  Matters  remained 
In  this  posture  until  1901,  when  the  appel- 
lant directed  the  assessor  to  omit  any  fur- 
ther mention  of  the  mortgage,  and  to  assesa 
the  land  to  it  as  a  part  of  the  larger  tract 
of  which  it  was  a  subdlTlslon.  In  1002  Shoe- 
maker bad  the  land  assessed  In  his  name, 
bnt  down  to  the  trial  of  this  action  in  1905 
the  appellant  bad  paid  all  the  taxes.  In 
Tiew  of  these  facts  it  la  difficult  to  believe 
that  Shoemaker  did  not  expressly  agree,  as 
testified  by  Bobinson,  that  appellant  should 
take  and  hold  possession  of  the  land,  and  it 
cannot  b«  doubted  that  there  was  at  least  a 
tacit  agreement  to  that  effect  If  not,  why 
did  Shoemaker,  for  a  period  of  10  years,  ac- 
quiesce in  such  possession,  actual,  open  and 
nnequlTocal?  Men  in  tbeir  senses  do  not  al- 
low their  land  to  be  unlawfully  occupied  by 
other  persons  for  so  long  a  period  without 
•ome  sort  of  protest,  and  It  must  be  conclud- 
ed on  the  evidence  that  in  October,  1903, 
the  appellant  was  a  mortgagee  In  lawful  pos- 
session of  the  mortgaged  premises,  unless, 
as  seems  to  be  contended,  its  direction  to  the 
assessor  In  1901,  to  omit  any  mention  of  the 
mortgage  in  assessing  the  land  to  it,  deprives 
It  of  that  status.  When  the  respondent,  as 
agent  of  Shoemaker,  went  upon  the  land 
(or  the  purpose  of  taking  and  holding  pos- 
session, October  20, 1903,  the  larger  tract  435 
acres,  of  which  lot  13  was  a  part,  was  com- 
pletely Inclosed  by  a  fence  sufficient  to  turn 
stock,  and  had  been  cultivated  that  season 
by  t«iants  of  the  appellant  The  crops,  how- 
ever, had  been  harvested,  and  it  was  being 
used  only  for  the  pasturage  of  stock.  All 
the  land  within  the  large  inclosure,  except 
lot  13  and  a  similar  subdivision  which  had 
been  sold  to  a  third  party,  belonged  to  ap- 
pellant Respondent  under  these  circumstan- 
ces entered  the  large  Inclosure  with  a  camp- 
ing ontflt  and  a  kit  of  carpenter's  tools.  He 
pitched  his  tent  on  lot  13,  and  proceeded  to 
cut  from  trees  growing  on  the  premises 
posts  for  a  fence.  He  had  marked  the  cor- 
ners of  the  lot,  and  was  engaged  in  setting 
the  fence  posts,  when,  about  a  week  after 
his  entry,  he  was  notified  by  agents  of  the 
appellant  that  he  was  trespassing  and  wam> 
ed  to  desist  He  disregarded  this  and  other 
warnings,  and  on  the  10th  of  November  was, 
by  order  of  the  appellant,  forcibly  removed 
from  the  land  with  an  his  belongmga.    These 


are  the  salient  facts  of  the  case,  and  its  minor 
circumstances  do  not  alter  tbeir  complexion. 
The  motion  of  appellant  for  a  new  trial  ww 
based  upon  the  grounds  that  the  verdict  was 
not  sustained  by  the  evidence  and  that  the 
court  had  erred  In  Ita  Instructions  to  the 
lory  As  to  the  principal  question  of  law 
arising  upon  the  facts  above  stated  there  la 
no  controversy.  It  seems  to  be  conceded  that 
if  a  mortgagor  places  bis  mortgagee  in  j)os- 
session  of  the  mortgaged  premises  as  addi- 
tional security,  the  mortgagee  thereby  ac- 
quires the  right  to  retain  possession  as  long 
as  the  ladebtednes*  bo  secured  remains  un- 
paid—a right  additional  to.  and  independent 
of,  his  right  to  foreclose,  and  which  is  not 
extinguished  or  affected  by  the  fact  that  an 
action  to  foreclose  may  be  barreC  by  the 
statute  of  limitations.  Spect  v.  Spect  88  Cal. 
440,  26  Fac.  203,  13  L.  B.  A.  137,  22  Am.  St 
Bep.  314;  Zellerbach  v.  Alleaberg,  99  CaL 
69,  33  Fac.  786;  Boyce  v.  Flak,  110  Cal.  U3, 
42  Pac.  473. 

We  think  it  clear,  as  aboTe  stated,  that  ap- 
pellant was  in  possession  of  the  mortgaged 
premises  by  Shoemaker's  tacit,  if  not  by  his 
express,  agreement,  and  for  the  purpose  of 
additional  security.  Indeed,  we  think  the 
evidence  of  an  express  agreement  to  that  ef- 
fect is  free  from  any  substantial  confiict 
There  are  many  cases  in  which  actions  speak 
louder  than  words,  and  here  is  presented  a 
series  of  acts  of  the  parties  of  a  highly  slg- 
Diflcant  character,  every  one  of  which  con- 
sists with  the  testimony  of  Bobinson  and 
conflicts  with  the  testimony  of  Shoemaker. 
It  was  a  most  reasonable  and  moderate  con- 
dition of  remitting  one  third  of  the  purchase 
price  of  the  land  and  all  accrued  interest  and 
extending  the  time  of  payment  of  the  other 
third,  that  the  appellant  should  have  the 
possession  of  tbe  land  as  further  security, 
and  it  was  a  condition  which,  while  beneficial 
to  the  appellant,  so  far  from  imposing  any, 
hardship  upon  Shoemaker,  entirely  comport- 
ed with  his  Interest  and  convenience.  Tbe 
omission  of  appellant  to  foreclose,  not  once 
only,  but  twice  In  succession,  until  the  stat- 
ute had  barred  that  remedy  is  strong  evi- 
dence that  Its  officers,  including  Bobinson, 
considered  that  they  had  other  sufficient 
security,  and  Shoemaker's  acquiescence  for 
a  period  of  10  years  in  the  possession  of  the 
appellant  ia  to  my  mind  conclusive  that  he 
knew  it  to  be  a  rightful  possession. 

But  it  is  contended  that  the  appellant  by. 
causing  the  land  to  be  assessed  to  it  inde- 
pendent of  the  mortgage,  thereby  initiating 
an  adverse  claim  which  would  ripen  into  a 
prescriptive  title  at  tbe  end  of  five  years, 
forfeited  its  right  of  possession  as  mortgagee^ 
and  restored  to  Shoemaker  the  right  to  recov- 
er the  possession  without  paying  his  debt  If 
this  is  true  It  places  a  mortgagee  In  posses- 
sion after  tbe  action  to  foreclose  is  barred  In 
this  position  •  While  be  can  keep  the  land 
forever  if  he  makes  no  other  dalm  to  It  than 
that  of  mortgagee,  be  can    never  sell  U  be- 
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cause  he  can  never  make  an  indefeasible  title, 
and  he  can  never  put  Improrements  on  it 
which  wlil  malie  it  profitable  to  the  mort- 
gagor to  redeem.  The  land  is  out  of  the  mar- 
ket for  all  time,  and  forever  condemned  to  lie 
idle  and  unimproved.  Such  a  result  Is  op- 
posed to  public  policy  and  to  the  policy 
of  express  law.  We  think  it  much  more  rea- 
sonable to  hold  that  the  mortgagee  in  pos- 
eession  baa,  as  be  ought  to  have,  some 
means  of  quietmg  his  title  to  the  mortgaged 
premises,  and,  since  be  can  no  longer  fore- 
close, that  be  should  be  allowed  to  set  in  mo- 
tion the  time  which  will  bar  the  right  of  the 
mortgagor  to  redeem,  by  plainly  manifest- 
ing his  intention  to  claim  the  land  as  his 
own,  so  that  at  the  end  of  five  years,  in  de- 
fault of  redemption,  he  will  be  Invested 
with  a  prescriptive  title. 

It  this  view  is  correct,  the  appellant  was 
In  the  peaceable  and  rightful  possession  ot 
lot  13  on  the  20th  of  October,  1803,  when 
respondent  made  his  attempt  to  take  posses- 
sion. It  is  extremely  doubtful  whether  the 
respondent  ever  had  anything  more  than  a 
mere  scrambling  possession  of  any  part  of  the 
premises.  He  had  gone  inside  of  appellant's 
Inclosure  upon  land  every  foot  of  which,  ex- 
cept 40  acres  belonging  to  a  third  party,  was 
In  the  exclusive  possession  of  the  appellant, 
and  was  attempting  to  inclose  the  40  acres 
composing  lot  13.  He  had  pitched  a  tent, 
marked  the  corners  of  the  lot,  and  set  some 
posts  on  one  side  when,  on  the  10th  of  No- 
vember, he  was  dispossessed.  By  these 
wrongful  acts  he  bad  gained  at  most  a  right 
to  recover  in  an  action  of  forcible  entry.  He 
was  himself  a  trespasser,  and  by  virtue  of 
his  20  days'  occupancy  had  gained  no  right 
except  that  which  was  secured  by  a  statute 
whose  principal  object  Is  to  prevent  breaches 
of  the  peace  by  punishing  the  -aggressor.  He 
could  perhaps  have  recovered  In  forcible  en- 
try, but  he  cannot  recover  damages  in  tres- 
pass against  the  party  rightfully  entitled  to 
the  possession.  Bnmham  v.  Stone,  101  Cal. 
164.  172,  35  Pac.  627. 

It  is  unnecessary  to  consider  the  objection 
(not  raised  by  respondent,  but  suggested  in 
one  of  the  opinions  transmitted  from  the  dis- 
trict court  of  appeal)  that  the  errors  specified 
in  the  instructions  of  the  coort  cannot  be 
considered  because  it  is  not  made  to  appear 
that  they  were  excepted  to  before  the  Jury 
retired.  I  think  It  does  sufficiently  appear 
that  exceptions  were  taken  in  time ;  but,  as- 
sinnlng  they  were  not,  the  instructions  ap- 
pear In  the  record  and  serve  to  explain  the 
erroneous  verdict  of  the  Jury.  They  imply 
that  the  complete  Inclosure  of  the  larger  tract 
of  which  lot  13  was  a  portion  was  not  evi- 
dence of  possession  of  that  lot  by  appellant  if 
there  was  other  land  (referring  to  the  40-acre 
lot  belonging  to  a  third  party  above  men- 
tioned) within  the  Inclosure  which  appellant 
did  not  claim.    This  instruction  probably  ac- 


counts for  the  dbsregard  by  the  Jury  of  the 
overwnelming  evidence  of  appellant's  rightful 
possession  at  the  date  of  respondent's  wrong- 
ful entry.  The  facts  of  this  case  are  widely 
at  variance  with  those  of  Walsh  v.  Hill,  41 
Cal.  571,  upon  which  the  instruction  referred 
to  seems  to  be  based.  The  appellant  having  a 
large  tract  of  land  Inclosed  conveyed  40  acres 
within  the  tract  and  put  its  vendee  in  pos- 
session. This  did  not  pnt  an  end  to  appel- 
lant's possession  of  the  residue.  It  only 
entitled  the  vendee  to  a  right  of  way  across 
the  residue.  There  should  have  been  a  new 
trial  granted  on  the  evidence. 

The  Judgment  and  order  of  the  superior 
court  are  reversed. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  J.;  L0RI6AN,  J. 

SHAW,  J.  I  concur  in  the  judgment  and 
in  all  of  the  opinion  of  the  Chief  Justice,  with 
two  exceptions. 

The  opinion  appears  to  suggest  that  there 
was  no  substantial  conflict  In  the  evidence  in 
regard  to  the  fact  of  there  having  been  an 
agreement  between  Shoemaker  and  Robinson, 
as  agent  of  the  Santa  Ynez  Land  &  Improve- 
ment Company,  to  the  effect  that  that  com- 
pany should,  as  mortgagee,  take  and  retain 
possession  of  the  mortgaged  land  until  the 
mortgage  debt  was  paid,  and  in  regard  to 
there  having  been  any  express  consent  thereto 
by  Air.  Shoemaker.  I  think  there  is  a  sub- 
stantial conflict  on  this  subject,  but  Mr.  Shoe- 
maker does  not  dispute  the  fact  that  the 
company  was  in  the  exclusive,  actual,  and 
peaceful  possession  of  the  land  continuously, 
with  his  knowledge,  receiving  to  Its  own  use 
the  rents  and  profits  thereof,  from  1893  to 
1903,  nor  the  fact  that  during  that  period  he 
made  no  objection  thereto  and  demanded  no 
accounting,  that,  in  short,  he  acquiesced  in 
its  possession  as  mortgagee.  This  t>eiug  the 
case,  the  question  whether  or  not  there  was 
an  express  agreement  or  a  formal  consent  is 
immaterial.  The  company  must  be  deemed  to 
be  lawfully  in  possession  as  mortgagee  by 
implied  agreement  and  by  tacit  consent.  The 
fact  of  such  implied  agreement  arises  from 
the  circumstances  stated,  and  neither  the  cir- 
cumstances nor  the  implied  agreement  arising 
therefrom  Is  denied.  The  case  comes  within 
the  rule  laid  down  in  Burns  v.  HIatt,  149 
Cal.  623,  87  Pac.  196,  and  the  company,  hav- 
ing lawfully  acquired  possession,  has  the 
same  rights  as  mortgagee  in  possession  as  If 
its  possession  was  under  the  sanction  of  an 
express  agreement. 

In  the  statement  In  the  opinion  suggesting 
that  the  record  sufllclently  shows  the  taking 
of  an  exception  to  the  Instructions,  I  under- 
stand the  Chief  Justice  to  be  stating  his  per- 
sonal opinion,  and  not  that  of  the  court. 

We  concur :    SLOSS,  J  ;  ANGBIiLOTTI,  J. 
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rOGARTX  r.  SOUTHERN  PAC.  CO.  et  al. 

(L.  A.  1,712.) 
(Supreme  Court  of  California.    Aug.  23,  1907.) 

1.  Masteb  and  Sebvant— Ikjdbt  to  Sebvakt 
— Pboxiuate  Cause — Question  fob  Jubt. 

In  an  action  against  a  railway  company 
for  injuries  to  a  car  repairer  wliile  working 
under  a  car  in  consequence  of  the  car  being 
strucli  by  another  car  placed  on  the  traclc,  held, 
that  the  questions  whether  the  proximate  cause 
of  the  accident  was  the  negligence  of  the  com- 
pany in  failing  to  inspect  the  latter  car  and 
discover  defects  in  the  bralie  thereof,  or  wheth- 
er the  accident  was  due  to  the  negligence  of  a 
fellow  servant,  or  disobedience  by  him  of  a  rule 
of  the  company,  or  in  the  examination  of  the 
bralces  thereof,  were  for  the  jury. 

2.  NEauoENCB — Question  fob  Jubt— Pboxi- 
uate Cause. 

Where  the  evidence,  in  an  action  for  per- 
sonal injuries,  does  not,  as  a  matter  of  law,  show 
what  the  proximate  cause  of  the  accident  was, 
the  question  is  for  the  jury. 

3.  Masteb  and  Sebvant— Injubt  to  Sbbvant 
—Rules  of  Emploteb— Violations— Evi- 
dence. 

A  car  repairer  was  injured  while  working 
under  a  car  in  a  yard  in  consequence  of  the  car 
being  struck  by  another  car.  The  brake  of  the 
latter  car  was  out  of  repair  and  was  placed  on 
a  track  by  the  use  of  a  flying  switch.  The  com- 
pany had  a  rule  which  provided  that  flying 
switches  should  not  be  made  except  where  it 
would  cause  great  delay  to  do  the  work  in  any 
other  manner.  Held  that,  if  the  company  relied 
on  a  violation  of  the  rule,  it  should  make  it 
appear  that  the  work  could  have  been  otherwise 
done  without  great  delay  under  the  circumstan- 
cps.  and  five  or  ten  minutes  might  constitute 
such  a  great  delay  under  certain  circumstances. 

4.  Same. 

Where  the  inspection  of  cars  and  the  discov- 
ery of  defects  therein  were  confided  by  a  rail- 
way company  to  car  inspectors,  a  rule  of  the 
company  that  flying  switches  should  not  he  made 
without  testing  the  brakes  of  the  cars  did  not 
make  employes  engagpd  in  switching  agents  for 
the  inspection  of  the  cars  and  the  discovery  of 
defects,  and  it  was  not  liable  to  an  employ^ 
for  the  negligence  of  a  fellow  employ6  violating 
the  rule. 

5.  Same— Evidence— Instbuctions. 

Where,  in  an  action  against  a  railway  com- 
pany for  injuries  to  a  car  repairer  while  work- 
ing under  a  car  in  a  yard,  in  consequence  of 
the  car  being  struck  by  another  car  because  of 
a  defect  in  the  brake  thereof,  the  evidence  did 
not,  as  a  matter  of  law,  establish  negligence  of 
the  company  in  failing  to  inspect  the  ear  and 
discover  the  defect,  instructions  authorizing  a 
recovery  if  an  employ^  engaged  in  moving  the 
car  negligently  omitted  to  discover  the  defect, 
were  erronpous,  for  the  employ6  was  not  the 
vice  principal  of  the  company  for  the  inspection 
of  the  car. 

6.  Tbial— Ebbobs  in  Instbuctions. 

An  error  in  an  instruction  is  not  cured  by 
the  giving  of  a  correct  instruction. 

FKd.  Not°. — For  oases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  f  718.] 

7.  Masteb  and  Servant— Inspection  op  Ap- 
pliances-Delegation  OP   DUTT. 

A  railroad  company  must  insi)ect  its  cars. 
Including  brakes  thoroon,  and  it  cannot  escape 
resnonsibility  by  any  delegation  of  such  duty. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  175.] 

In  Bank.  Appeal  from  Superior  Court, 
San  Luis  Obispo  Comity;  N.  P.  Unangst, 
Judge. 

Action   by   Thomas   Fogarty   against  the 


Southern  Paclflc  Company  and  otbera.  From 
a  Judgment  for  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendants 
appeal.  Judgment  modified,  order  denying  a 
new  trial  reversed,  and  cause  remanded. 

The  following  is  the  opinion  In  department, 
referred  to  In  opinion: 

"ANGin^LOTTI,  J.  This  is  an  acOon  for 
damages  for  personal  Injuries  alleged  to  baT« 
been  suffered  through  the  negligence  of  tlie 
defendants.  Plaintiff  was  given  a  verdict 
against  all  the  defendants  for  the  sum  of 
$50,000,  on  which  Judgment  was  entwed. 
On  motion  for  a  new  trial,  the  trial  court  re- 
quired plaintiff  to  remit  $10,000  thereof,  as 
a  condition  precedent  to  the  denial  of  the  mo- 
tion. This  plaintiff  did,  and  the  motion  was 
denied,  and  the  Judgment  modified  accord- 
ingly. Defendants  appeal  from  the  Judg- 
ment, the  modifled  Judgment,  and  from  the 
orders  denying  the  motion  for  a  new  trial. 

"The  defendant  Southern  Paclflc  Company, 
which  will  hereafter  be  designated  herein  as 
the  defendant,  is  a  railroad  corporation,  own- 
ing and  operating  a  railroad  in  this  and 
other  states.  Plaintiff  was  a  car  repairer  In 
its  employ.  At  the  time  of  the  accident  be 
was,  as  such  car  repairer,  working  under  a 
car  that  was  standing  on  what  is  known  as 
the  'cripple  track'  in  defendant's  yard  at  San 
Luis  Obispo,  about  a  quarter  of  a  mile  there- 
on from  its  Junction  with  the  main  track. 
This  track  was  so  designated  because  it  was 
the  place  where  cars  were  kept  while  waiting 
or  undergoing  repairs.  It  becoming  neces- 
sary to  run  another  car  in  the  yard  a  portion 
of  the  way  down  the  cripple  track  from  the 
main  line,  where  it  was  to  be  unloaded,  a 
switching  crew,  Including  defendants  Nelson 
and  Waters,  took  the  car,  attached  to  an  en- 
gine, up  the  main  line,  and  then  switched 
it  on  to  the  cripple  track  by  means  of  what 
is  called  a  'flying  switch.'  The  car  passed  to 
the  cripple  track,  going  at  the  rate  of  six  to 
eight  miles  an  hour.  The  cripple  track  from 
the  main  line  was  sufficiently  down  grade  to 
require  efllcient  brakes  to  stop  the  car  before 
it  reached  the  place  where  plaintiff  was  work- 
ing. Defendant  Waters  was  on  the  moving 
car,  charged  with  the  management  thereof, 
and  at  a  point  about  a  thousand  feet  from  the 
car  under  which  plaintiff  was  working  first 
commenced  to  apply  the  brake.  He  at  once 
discovered  that  the  brake  had  no  effect  on 
the  car,  and,  climbing  down,  endeavored  In 
other  ways  to  obstruct  its  movement,  but 
without  effect.  The  car  continued  to  move 
until  It  collided  with  the  car  under  which 
plaintiff  was  working,  causing  that  car  to 
run  over  plaintiff's  legs.  Injuring  them  to  a 
degree  requiring  amputation.  Examination 
subsequently  made  of  the  car  so  switched  to 
the  cripple  track  showed  that  the  reason 
why  the  brake  did  not  hold  the  car  was  that 
It  bad  not  been  adjusted  for  some  time  and 
had  become  too  slack  in  parts ;  the  result  be- 
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ing  that  as  to  some  of  tbe  wheels  the  brake 
sboes  would  not  reacb  and  bold.  To  remedy 
tbis  defect,  all  that  was  essential  was  to 
take  up  the  surplus  slack,  which  could  be 
done  by  shifting  a  key  bolt  in  a  lever  from 
one  hole  to  another.  This  was  a  compara- 
tlTely  simple  thing  to  do,  requiring  the  use 
only  of  a  hammer  and  chisel,  and  occupied 
only  15  minutes  in  this  case.  This  was  ap- 
parently tbe  only  defect  in  the  brake.  Plain- 
tiff's claim  is  that  the  injury  was  caused  by 
this  defective  brake,  and  that  defendant  was 
negligent  In  not  baring  discovered  and  rem- 
edied tbe  defect  There  was  a  rule  of  de- 
fendant for  tbe  government  of  its  employes 
which  provided  that  running  or  flying  switch- 
es must  not  be  made  except  where  it  would 
cause  great  delay  to  do  tbe  work  in  any 
other  manner,  and  that  'whenever  they  are 
made  the  train  must  first  be  stopped  and  be- 
fore the  engine  is  again  started  the  switch 
and  also  the  brakes  on  the  car  to  be  set  out 
must  be  tested  and  great  care  used.'  Tbis 
rule,  so  far  as  It  required  tbe  testing  of 
tbe  brakes,  was  entirely  ignored  by  Waters 
and  the  remainder  of  the  switching  crew  on 
the  occasion  in  question.  It  is  undisputed 
that  no  test  of  the  brake  was  made  by  the 
crew  before  throwing  tbe  car  on  to  the  cripple 
track,  and  that  the  brake  was  in  no  way  ex- 
amined or  touched  until  Waters  attempted  to 
use  it  as  heretofore  described.  The  evidence 
was  such  that  we  cannot  say  that  it  was  not 
sufficient  to  sustain  in  conclusion  that  if 
the  rule  had  been  observed  tbe  defect  would 
have  been  apparent  and  the  accident  avoided. 
"We  may  assume,  for  tbe  purposes  of  tbis 
decision,  that  the  evidence  was  such  that  it 
must  be  held  that  it  was  the  personal  duty 
of  the  employer  to  use  reasonable  care  to 
ascertain  and  remedy  such  a  defect  as  here 
existed,  and  also,  that  there  was  evidence 
which  would  have  sufficiently  supported  a 
finding  that  It  failed  to  use  such  care,  and' 
that  this  failure  was  the  proximate  cause  of 
the  accident.  But,  assuming  all  this,  the 
question  as  to  whether  defendant  had  so 
failed  to  exercise  such  care  in  tbe  matter  of 
the  inspection  of  the  brake  as  to  make  It 
guilty  of  negligence  was  for  the  Jury  to  de- 
termiue,  under  proper  instructions,  from  the 
circumstances  of  the  case  as  shown  by  the 
evidence.  It  could  not  be  liable  unless  it  had 
failed  to  exercise  such  reasonable  care.  It 
appears  very  clear  to  us  that,  In  the  determi- 
nation of  this  particular  question,  the  viola- 
tion by  Waters  of  the  rule  requiring  the 
brakes  to  be  tested  before  making  a  flying 
switch  was  an  immaterial  matter.  If  at  a 
time  when  an  inspection  was  required  of 
the  railroad  company  in  the  exercise  of  rea- 
sonable care,  by  reason  of  a  negligent  failure 
to  inspect  tbe  brakes  at  all,  or  a  negllgeat  in- 
spection, the  defect  remained  undiscovered 
and  caused  Injury,  the  defendant  would  be 
liable  for  Injuries  proximately  caused  there- 
by, notwithstanding  a  violation  of  this  rule 
by  Waters,  even  though  had  the  rule  been  ob- 


served the  defect  would  have  been  discover- 
ed. On  the  other  hand,  the  rule  In  no  de- 
gree added  to  the  liability  of  the  defendant, 
so  as  to  make  it  liable  to  an  employ^  for  tbe 
negligence  of  a  fellow  employ^  violating  its 
provisions.  It  did  not  operate  to  make  tliose 
engaged  merely  in  switching  its  agents  for 
the  inspection  and  discovery  of  defects  in 
the  cars,  for  whose  negligence  it  would  be 
responsible  to  other  employes.  That  duty 
bad  been  confided  to  regular  car  Inspectors, 
who  represented  their  principal  in  that  mat> 
ter,  and  for  whose  negligence  tbe  defend- 
ant would  be  liable.  The  rule  was  simply 
one  relative  to  the  manner  in  which  the 
switching  crew  should  perform  the  work  of 
switching,  prohibiting  the  making  of  a  fly- 
ing switch  by  them  without  testing  the 
brakes.  The  distinction  between  train  bands 
required  by  rule  of  the  employer  to  make 
some  examination  of  the  appliances  on  the 
cars  operated  by  them  for  the  ascertainment 
of  defects  preventing  the  proper  operation 
thereof  while  in  their  charge,  and  those  spe- 
cially charged  by  the  employer  with  the  regu- 
lar duty  of  full  inspection  for  the  discovery 
and  remedying  of  defects,  is  noted  in  several 
cases  cited  by  plaintiff,  especially  in  the  case 
of  Eaton  v.  N.  Y.  C,  etc.,  E,  B.  Co.,  163  N.  Y. 
301,  57  N.  E.  609,  79  Am.  St  Rep.  600.  In 
that  case  a  recovery  was  allowed  to  a  brake- 
man  for  injuries  resulting  from  a  defective 
brake  on  a  car  operated  by  him,  notwith- 
standing a  rule  requiring  brakemen  at  all 
stoppings  of  the  train  'to  inspect  the  wheels, 
brakes,  and  trucks  of  the  car  and  report  any 
defects  Immediately  to  the  conductor,'  where 
a  reasonably  careful  inspection  of  the  brake 
by  the  employ^  would  have  disclosed  the 
weakness  of  the  parts  of  the  brake.  It  was 
said  therein  that  while  tbe  effect  of  this 
rule  was  to  Impose  on  tbe  trainmen  the  ob- 
ligation of  the  examination  of  the  appliances 
which  their  service  compelled  them  to  use, 
both  for  their  own  protection  and  the  pro- 
tection of  the  property  of  their  master  and 
the  persons  of  their  fellow  servants,  the  ex- 
amination contemplated  was  not  that  of  an 
expert  inspector,  but  only  such  as  the  ordi- 
nary knowledge  of  brakemen  and  the  time 
allowed  for  tbe  purpose  consistent  with  their 
other  duties  would  enable  them  to  make.  It 
was  held  that  the  train  hands  upon  whom 
such  a  duty  was  devolved  by  rule  were  not 
follow  servants  of  the  regular  inspectors  of 
the  railroad  company.  We  can  see  no  foun- 
dation for  any  contention  that  It  was  intend- 
ed by  this  rule  to  make  the  train  operatives 
engaged  in  the  many  and  pressing  duties  of 
operation  the  agents  of  the  company  for  that 
thorough  inspection  of  the  apidlances  that  is 
required  by  law  of  the  employer.  The  rule 
was  merely  one  as  to  tbe  manner  of  opera- 
tion, and  a  negligent  failure  on  the  part  of 
one  of  the  switching  crew  to  comply  there- 
with could  be,  as  respects  other  employes, 
only  the  negligence  of  the  employe  and  not 
that  of  tbe  defendant 
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"Ab  we  read  Tarloiu  instmctlonB  of  the 
trial  court,  howeyer,  the  Question  as  to  wbetb* 
er  defendant  had  been  negligent  In  the  matter 
of  the  Inspection  of  the  bralces  was  made  to 
turn  upon  the  violation  of  this  rule  by  Wa- 
ters. The  Jury  was  told,  In  Instruction  No. 
15,  that  If  it  was  the  duty  of  Waters  to  test 
the  brake  before  mailing  a  flying  switch,  and 
he  negligently  omitted  to  so  do,  the  negligence 
of  Waters  was  the  negligence  of  the  railroad 
company.  In  instruction  No.  17,  it  was  sub- 
stantially said  to  the  jury  that  if  the  brake 
was  defective  or  Insufficient  by  reason  of 
slack,  and  Waters  negligently  omitted  to  in- 
spect said  brake,  and  by  reason  of  such  negli- 
gence on  his  part  the  car  was  allowed  to  run 
on  to  the  cripple  track  and  collide  with  the 
car  under  which  plaintitC  was  working,  in- 
flicting the  injury  upon  him,  the  verdict  must 
be  for  the  plaintiff  and  against  the  defendant, 
if  plaintiff  himself  was  free  from  fault  In- 
struction 18  was  as  follows:  'If  you  believe 
from  the  evidence  that  Waters  negligently 
omitted  to  test  the  brakes  of  the  loaded  car 
in  bis  charge  on  the  16th  day  of  December, 
1901,  and  if  you  believe  that  it  became  or 
was  his  duty  to  test  said  brakes  before  or  at 
the  time  be  made  a  flying  switch,  if  he  made 
such  flying  switch,  tben,  I  charge,  that  his 
negligence  Is  the  negligence  of  the  defendant 
corporation,  and  if  by  reason  of  his  negli- 
gence the  car  in  his  charge  collided  with  the 
car  under  which  Fogarty  was  working,  then 
your  verdict  must  be  in  favor  of  the  plaintiff 
and  against  the  defendant  corporation  for  an 
amount  not  exceeding  the  amount  prayed  for 
in  plaintiff's  complaint,  if  you  further  believe 
from  the  evidence  that  the  plaintiff  himself 
was  free  from  fault'  The  effect  of  these  in- 
structions plainly  was  to  render  Waters,  sole- 
ly by  reason  of  this  rule,  the  vice  principal  or 
personal  agent  of  the  defendant  for  the  In- 
spection of  the  car,  and  to  make  the  violation 
of  the  rule  by  him  negligence  on  the  part  of 
the  defendant  By  them  the  jury  was  clearly 
Instructed  that  if  Waters  had  violated  the 
rule,  which  concededly  he  had  done,  his  viola- 
tion thereof  was  negligence  on  the  part  of  de- 
fendant and  if  the  injuries  to  plaintiff  were 
caused  by  this  violation  of  the  rule,  the  verdict 
must  be  for  plaintiff.  We  can  conceive  of  no 
sound  theory  upon  which  these  instructions 
tan  be  upheld.  Waters  was  not  the  personal 
representative  of  the  defendant  in  this  matter, 
and  his  failure  to  observe  the  rule  enacted  by 
the  defendant  for  its  own  protection  and  the 
protection  of  Waters  himself  and  his  fellow 
employes  was  not  negligence  on  the  part  of 
the  railroad  company.  As  we  have  intimated, 
there  may  have  been  sulBcient  evidence  to 
warrant  the  jury  in  finding  that  the  defend- 
ant had  been  negligent  in  the  matter  of  In- 
specting this  car,  and  that  the  accident  was 
caused  thereby;  but  such  negligence  Is  not 
shown  as  a  matter  of  law,  and  we  cannot 
say,  in  the  face  of  these  Instructions,  that  the 
jury  so  found.  They  may  have  concluded 
simply  that  the  failure  of  Waters  to  observe 


the  rule  caused  the  accident,  and  that  the 
only  negligence  on  the  part  of  defendant  was 
this  violation  of  the  rule  by  Waters,  lor  so 
concluding  their  verdict  would  have  been 
warranted  by  the  instructions.  It  does  not 
assist  that  the  trial  court  In  two  other  In- 
structions charged  the  jury  in  direct  conflict 
with  the  instructions  above  referred  to,  and 
in  terms  too  favorable  to  defendant  The 
conflicting  statements  of  the  court  in  this  re- 
gard were  each  equaUy  positive  and  plain, 
and  no  one  can  tell  which  the  jury  followed. 
It  follows  that  a  reversal  must  be  had  on  ac- 
count of  these  Instructions. 

"One  or  two  other  matters  should  be  dis- 
cussed for  the  purposes  of  a  new  trial.  Much 
of  the  argument  of  counsel  has  been  devoted 
to  the  contention  of  defendant  that  the  con- 
dition of  s\ack  In  the  brake  was  a  mere  mat- 
ter of  detail  in  the  operation  of  the  car,  not 
Involving  any  breach  of  original  duty  on  the 
part  of  the  employer,  and  the  remedying  of 
which  was  a  part  of  the  proper  operation  of 
the  car  by  train  hands  or  switching  crew. 
By  this  contention.  It  is  sought  to  bring  the 
case  within  the  doctrine  of  Helling  v.  Schlnd- 
ler,  145  Cal.  303,  78  Pac.  710,  where  the  rule 
that  the  employer  is  not  liable  for  defects 
arising  in  the  dally  use  of  an  appliance  which 
are  not  of  a  permanent  character  and  do  not 
require  the  help  of  skillful  mechanics  to  re- 
pair, but  which  may  easily  be  and  usually 
are  repaired  by  the  workmen,  and  to  repair 
which  proper  and  suitable  materials  are  sup- 
plied, was  applied  in  the  case  of  an  Injury  to 
an  operative  on  a  planing  machine,  tbe  knife 
of  which  had  become  dull  and  the  belt  slack 
by  use  therein  by  him  and  others  using  the 
machine  with  him.  See,  also,  Towne  v.  Elec- 
tric Co.,  146  Cal.  766,  81  Pac.  124,  70  D.  R. 
A.  214;  Leishman  v.  Union  Iron  Works,  83 
Pac.  80,  148  Cal.  274,  3  U  R.  A.  (N.  S.)  500. 
It  was  there  said  that  this  rule  is,  *at  least 
so  far  as  those  engaged  In  the  common  use 
of  an  appliance  are  concerned'  sustained  by 
tbe  great  weight  of  authority.  This  rule  is 
a  qualification  of  the  general  rule  relative  to 
the  duty  of  the  employer  to  fumlsb  an  appli- 
ance that  is  reasonably  safe,  and  to  use  rea- 
sonable care  to  keep  the  same  in  proper  re- 
pair, and,  as  stated  In  Helling  v.  Schlndler, 
supra,  it  'relates  only  to  such  slight  defects 
attendant  upon  the  operation  of  machinery 
as  from  their  nature  require  remedying  at 
the  hands  of  the  operators  themselves  and  as 
a  part  of  the  proper  operation  of  the  ma- 
chine.' It  was  manifestly  applicable  to  such 
defects  as  were  considered  in  that  case,  un- 
der the  circumstances  there  appearing.  We 
are  unable,  however,  to  see  the  application  of 
this  rule  to  the  case  at  bar.  The  management 
of  cars  by  train  bands  is  a  very  different 
matter  from  tbe  operation  of  a  single  piece 
of  machinery  that  Is  continually  under  the 
direct  management  of  a  single  employ^  or  a 
single  group  of  employes,  to  whom  the  slight 
defects  attendant  upon  tbe  dally  use  of  the 
ax'pllance,  such  as  the  dullness  of  knives,  be- 
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come  at  once  apparent  In  the  case  o(  a 
railroad  of  any  considerable  extent,  any  par- 
ticular car  Is  only  very  temporarily  In  the 
charge  of  any  particular  group  of  train  band 
employes,  and  their  work  In  regard  thereto 
has  ordinarily  to  do  only  with  Its  operation 
as  a  completed  appliance,  and  consists  sim- 
ply In  moving  it  as  the  needs  of  the  railroad 
company  may  require.  The  most  that  can  be 
said  of  the  evidence  relative  to  the  duty  of 
train  hands  or  switching  crew  as  regards  the 
work  of  remedying  such  a  defect  as  here 
existed  was  that,  where  the  same  became 
apparent  in  the  course  of  the  operation  of 
the  car,  they  should  take  up  the  slack.  This 
was  simply  emergency  work.  There  was 
nothing  to  indicate  that  it  was  the  general 
duty  of  such  operatives  to  keep  the  brakes  in 
proper  condition  in  this  regard,  and  clearly 
such  8  requirement  would  generally  be  im- 
practicable, considering  the  other  duties  and 
obligations  of  such  employes.  It  appears  to 
be  thoroughly  settled  by  the  authorities  that 
It  is  the  primary  and  nonassignable  dnty  of 
the  employer  to  use  reasonable  care  to  dis- 
cover and  remedy  any  defect  In  the  car  as  a 
completed  appliance,  and  that  it  is  responsi- 
ble to  any  employ^  injured  by  reason  of  its 
failure  to  so  do,  except,  of  course,  to  an  em- 
ploy6  whose  duty  it  is  to  discover  the  defect, 
and  whose  negligent  failure  to  do  so  con- 
tributes to  his  own  injury.  The  duty  of 
reasonable  inspection  by  the  employer  for  the 
discovery  of  any  defect  that  would  render 
the  operation  of  the  car  dangerous  is  rigidly 
insisted  on,  and  we  can  see  no  reason  why 
this  requirement  does  not  Include  any  defect 
In  the  adjustment  of  the  brakes  which  ren- 
ders them  wholly  ineffectual,  however  arising, 
just  as  fully  as  any  other  defect  The  em- 
ployer cannot  escape  responsibility  in  this 
matter  by  any  delegation  of  the  duty.  See 
Bailey  v.  Bome.  etc.,  Co.,  139  N.  Y.  302,  34 
N.  E.  918;  Eaton  v.  N.  Y.,  etc.,  Co.,  163  N.  Y. 
391,  57  K.  E.  609,  79  Am.  St  Kep.  600; 
Chicago,  etc.,  Co.  v.  Kneirhn,  152  IlL  458,  39 
N.  E.  324,  43  Am.  St  Rep.  259;  Cincinnati, 
etc.,  Co.  T.  McMullen,  117  Ind.  439,  20  N.  B. 
287,  10  Am.  St  Kep.  67;  Sheedy  v.  Chicago, 
etc.,  Co.,  55  Minn.  357,  67  N.  W.  CX);  Bender 
V.  9t.  Louis,  etc.,  Co.,  137  Mo.  240,  37  S.  W. 
132;  Union  Stock  Yards  Co.  v.  Goodwin,  57 
Neb.  138,  77  N.  W.  357;  Galveston,  etc.,  Co. 
v.  Templeton,  87  Tex.  42,  26  S.  W.  1066; 
Richmond,  etc.,  Co.  v.  Burnett  88  Va.  538,  14 
S.  E.  372;  Texas,  etc.,  Co.  v.  Archibald,  170 
U.  S.  665,  18  Sup.  Ct  777,  42  I*  Ed.  1188. 
The  question  as  to  defendant's  negligence,  as 
we  look  at  it,  in  view  of  the  evidence  con- 
tained in  the  record,  was  simply  this:  Did 
defendant  fail  to  use  reasonable  care,  that 
is,  such  care  as  was  under  all  the  circum- 
stances reasonably  consistent  with  a  due 
regard  for  the  safety  of  its  employes,  in  in- 
specting this  car  for  the  discovery  and  rem- 
edying of  such  defects  as  would  render  the 
car  an  imsafe  appliance?  If  It  did  not  do 
this,  and  its  failure  to  do  so  contributed  di- 


rectly to  plaintiff's  injuries,  and  plaintiff  him- 
self was  not  guilty  of  contributory  negli- 
gence, it  is  liable  for  such  damages  as  will 
properly  compensate  plaintiff  for  such  Inju-' 
rles.  In  determining  the  question  of  fact  as 
to  whether  reasonable  care  was  used  in  the 
matter  of  inspection,  it  is,  of  course,  proper 
to  take  into  consideration  with  the  other  cir- 
cumstances the  fact  that  the  car  was  not 
then  being  used  for  transportation  purposes, 
but  was  being  temporarily  kept  for  unload- 
ing In  the  San  Luis  Obispo  yard  of  defendant, 
and  also  that  there  was  a  rule  prohibiting 
the  employ^  from  making  a  flying  switch 
with  it  without  first  testing  its  brakes. 
There  was  some  evidence  tending  to  show 
that  the  difficulty  with  this  brake  was  of  a 
character  that  such  cursory  test  by  a  switch- 
man as  may  properly  be  held  to  be  contem- 
plated by  this  rule  would  not  disclose  it  AU 
these  are  circumstances  which  may  justly  be 
considered  in  arriving  at  a  conclusion  as  to 
whether  reasonable  care  was  exercised  by 
defendant  in  the  matter  of  keeping  the  car 
In  proper  condition;  their  effect  being  solely 
for -the  jury.  If  the  accident  was  In  no  de- 
gree caused  by  the  negligence  of  defendant 
but  was  wholly  due  to  the  neglect  of  employes 
in  a  mere  matter  of  detail  In  the  operation 
of  the  car,  defendant  cannot  be  held  liable. 

"It  cannot  be  said  that  the  evidence  show- 
ed plaintiff  guilty  of  contributory  negligence 
as  a  matter  of  law.  Defendant  does  not 
point  out  specifically  wherein  the  Instruction 
of  the  court  upon  this  subject  was  erroneous. 
If  plaintiff  was  negligent  In  the  matter  of 
not  indicating  his  presence  tmder  the  car  by 
flags,  and  bis  negligence  directly  contributed 
to  his  injuries,  there  can,  of  course,  be  no  re- 
covery. 

"Other  points  made  by  defendant  will  prob- 
ably not  arise  on  a  new  trial,  and  need  not 
here  be  considered. 

"The  judgment  the  modified  judgment  and 
the  orders  denying  a  new  trial  are  reversed, 
and  the  cause  remanded. 

"We  concur:    SHAW,  J.;  SLOSS,  J." 

Wm.  P.  Herrln,  P.  F.  Dunne,  and  W.  8. 
Spencer,  for  appellants.  Sullivan  &  Sulli- 
van and  Theo  J.  Roche,  for  respondent 

ANGELLOTTI,  J.  A  rehearing  was  grant- 
ed in  this  case,  after  decision  In  depart- 
ment, principally  because  of  the  complaint 
of  plaintiff  that  no  reason  had  been  assigned 
for  the  reversal  as  to  the  defendants  Nelson 
and  Waters,  employ^  of  the  principal  de- 
fendant and  fellow  servants  of  the  plaintiff. 
Upon  the  reargument,  plaintiff's  counsel, 
while  urging  that  the  Judgments  and  orders 
should  be  affirmed  as  to  the  railroad  com- 
pany, stipulated  that,  in  the  event  of  revers- 
al as  to  it,  the  judgments  and  orders  should 
also  be  reversed  as  to  the  other  defendants. 
We  are  satisfied  that  this  course  should  bu 
adopted.    On  further  consideration,  we  see 
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no  reason  to  modify  the  views  expressed  in 
tbe  department  opinion  as  to  certniu  instruc- 
tions given  to  tbe  Jury  at  tbe  request  of  tbe 
plaintiff,  and  on  account  of  wbicb  the  re- 
versal was  ordered. 

Learned  counsel  for  defendant  railroad 
company  earnestly  urge  tbat  tbe  department 
opinion  be  modified  in  certain  particulars. 
Much  of  what  is  said  by  counsel  in  this  be- 
half is  due  we  cannot  but  feel  to  a  miscon- 
ception of  tbe  opinion.  Certainly,  tbat  opin- 
ion cannot  be  construed  as  declaring  tbat  tbe 
proximate  cause  of  tbe  accideut  was  tbe  non- 
adjustment  of  tbe  brake.  Tbe  assumption 
to  this  effect  of  which  defendant  complains 
was  expressly  limited  in  the  opinion  to  the 
discussion  of  the  question  as  to  the  alleged 
negligence  of  the  defendant  in  the  matter 
of  the  Inspection  of  tbe  brake,  and  the  In- 
struction given  to  the  Jury  in  that  connec- 
tion, and  on  account  of  which  the  reversal 
was  ordered.  It  is  declared,  in  effect,  over 
and  over  again  in  tbe  opinion,  that  tbe  ques- 
tion as  to  tbe  proximate  cause  of  tbe  acci- 
dent was,  in  this  case,  one  for  tbe  jury.  Un- 
less the  Jury  can  find,  upon  sufiBclent  evi- 
dence, tbat  tbe  railroad  company  was  neg- 
ligent in  tbe  matter  of  the  Inspection  of 
tbe  brake,  and  that  this  negligence  contrib- 
uted directly  to  plaintiff's  Injury,  there  can, 
of  course,  be  no  recovery  by  plaintiff.  If 
tbe  accident  was  wholly  due  to  the  negligence 
of  a  fellow  servant  of  plaintiff,  or  disobedi- 
ence by  bim  of  a  reasonable  rule  enacted 
for  bis  guidance  in  tbe  operation  of  tbe 
car,  either  as  to  the  making  of  a  flying  switch 
at  all,  or  examining  the  brakes  before  mak- 
ing tbe  same,  there  can  be  no  recovery,  even 
though  the  defendant  bad  itself  been  negli- 
gent. Kevern  v.  Pro.,  etc.,  Co.,  70  Cal.  394, 
11  Pac.  740;  Vizellcb  v.  S.  P.  Co.,  126  Cal. 
587,  59  Pac.  129 ;  Luman  v.  Golden,  etc.,  Co., 
140  Cal.  707,  74  Pac.  307.  Tbe  evidence  in 
tbe  record  before  us  cannot  be  held,  as  a 
matter  of  law,  to  show  what  was  tbe  proxi- 
mate cause,  and  hence  tbe  question  is  neces- 
sarily one  for  tbe  trial  jury.  It  should  also 
be  said,  in  this  connection,  tbat  tbe  showing 
in  tbe  record  now  before  us,  as  to  whether 
tbe  conditions  were  such  as  to  make  tbe  rule 
prohibiting  a  flying  switch  "except  where  it 
would  cause  great  delay  to  do  the  work  in 
any  other  manner"  applicable,  is  extremely 
weak,  if,  indeed,  there  can  be  said  to  be  any 
showing  at  all  on  tbe  subject.  It  was  be- 
cause of  this  that  tbe  matter  was  not  re- 
ferred to  In  the  former  opinion.  If  defend- 
ant relies  on  a  violation  of  this  portion  of 
the  rule,  it  should  make  it  appear  that  the 
work  could  have  been  otherwise  done  without 
what  would  have  been  "great  delay"  under 
tbe  existing  circumstances.  Five  or  ten  min- 
utes might  have  constituted  such  a  great 
delay  under  certain  circumstances. 

The  question  as  to  whether  or  not  tbe  con- 
dition of  slack  In  the  brake  was  a  mere  mat- 
ter of  detail  in  tbe  operation  of  the  car,  tbe 


discovery  and  remedying  of  which  was  a 
part  of  tbe  regular  operation  of  tbe  car  by 
train  hands  or  switching  crew,  was  discussed 
in  the  former  opinion  in  tbe  light  of  tbe 
evidence  contained  In  tbe  record.  We  are 
satisfied  with  the  views  expressed  in  the 
opinion  in  regard  to  that  question,  as  ap- 
plied to  tbe  case  shown  by  such  record,  and 
see  no  occasion  to  add  thereto. 

The  portion  of  the  former  opinion  reading 
as  follows:  "If  at  tbe  time  when  an  in- 
spection was  required  of  the  railroad  com- 
pany in  tbe  exercise  of  reasonable  care,  by 
reason  of  the  negligent  failure  to  Inspect 
the  brakes  at  all,  or  a  negligent  inspection, 
tbe  defect  remained  undiscovered  and  caused 
Injury,  tbe  defendant  would  be  liable  for  in- 
juries proximately  caused  thereby,  notwith- 
standing a  violation  of  this  rule  by  Waters, 
even  though  had  tbe  rule  been  observed  the 
defect  would  have  been  discovered" — should 
be  stricken  out,  together  with  tbe  words  "on 
the  other  hand,"  immediately  succeeding. 

With  this  exception  the  department  opin- 
ion is  adopted  as  tbe  opinion  of  tbe  court 
in  bank,  supplemented  by  what  we  have  here- 
tofore said. 

Tbe  judgment,  tbe  modified  judgment,  and 
the  orders  denying  a  new  trial  are  reversed, 
and  tbe  cause  remanded. 

We  concur:  SHAW,  J.;  SLOSS,  J.;  HEN- 
SHAW,  J.;  LOKIGAN,  J. 


«  Cal.  App.  lOt 
PEOPLE  r.  SOLANL    (Cr.  39.) 

(Court  of   Appeal,   Third   District,   California. 
July   10,   1907.) 

1.  Ckiminal   Law— Fobmeb   Jkopabdt— Plea 
— Requisites. 

A  plea  of  former  jeopardy,  failing  to  state 
where  the  judgment  of  conviction  was  rendered, 
as  required  by  Pen.  Code,  i  1017,  subd.  3,  was 
fatally   defective. 

2.  Same— Time. 

A  plea  of  former  jeopardy  may  be  inter- 
posed at  any  stage  of  the  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  6C7.] 

3.  Same— Pbiob  Conviction   of  Lesseb  Of- 
fense. 

Where  a  new  trial  is  granted  after  con- 
viction of  manslaughter  on  an  information  for 
murder,  it  is  no  violation  of  defendant's  consti- 
tutional right  to  protection  again.st  being  twice 
put  in  jeopardy  for  tbe  same  offense  to  again 
place  him  on  trial  for  murder,  unless  he  pleads 
former  conviction. 

4.  Same— Harmless  Ebrob. 

A  new  trial  having  Ijeen  granted  defend- 
ant after  conviction  of  manslaughter  on  an 
information  charging  murder,  be  was  again  pla- 
ced on  trial  for  murder,  and  the  trial  proce^ted 
withont  any  plea  of  former  conviction  until  near- 
ly all  the  Instructions  had  been  ^iven,  when  an 
incfifectual  plea  of  former  conviction  was  of- 
fered. This  was  disallowed,  and  was  not  correct, 
ed  until  the  jury  had  reached  a  verdict  con- 
victing defendant  of  manslaughter.  Bcld,  that 
defendant,  having  received  the  same  sentence  at 
both  trialR,  was  not  prejudiced  by  the  court's 
denial  of   the  plea. 
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5.  Same  —  Admission  of  Evidence  —  Cubing 
Ebbob. 

In  a  prosecution  for  homicide,  the  court 
having  withdrawn  ifrom  the  jury  a  statement 
alleged  to  have  been  made  by  defendant  while 
in  jail,  and  having  admonlRhed  the  jury  to  dis- 
regard the  statement,  any  error  in  its  admission 
was  cured. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Criminal  Law,  {  3141.] 

6.  Same— ExPEBiuENTS. 

Where,  in  a  prosecution  for  homicide,  the 
evidence  was  conflicting  and  unsatisfactory  as 
to  there  being  any  powder  marks  plainly  dis- 
cernible around  the  wound  on  deceased's  body,  it 
was  not  error  to  refuse  to  permit  a  witness  to 
testify  with  reference  to  experiments  made  at 
various  distances  with  a  revolver  loaded  with 
black  powder,  as  to  whether  powder  marks 
were  left  on  pieces  of  white  paper;  the  caliber 
of  the  revolver  used  for  the  experiments  not 
being  shown  with  certainty  to  be  the  same  as 
that  used  by  defendant,  and  there  being  no  evi- 
dence ttiat  the  cartridge  used  was  similarly 
loaded. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Toi.  14,  Criminal  Law,  {  854.] 

Appeal  from  Superior  Court,  Sonoma 
County ;   Emmett  Seawall,  Judge. 

Jolm  Solani  was  convicted  of  manslaugh- 
ter, and  be  appeals.    Affirmed. 

W.  F.  Cowan  and  Jos.  P.  Berry,  for  appel- 
lant   U.  S.  Webb,  Atty.  Gen.,  for  the  People. 

CHIPJLVN,  P.  J.  Defendant  was  convict- 
ed of  the  crime  of  manslaughter  upon  an  In- 
formation charging  murder.  He  appealed 
from  the  judgment  of  conviction  to  this 
court  and  a  new  trial  was  ordered.  2  Cal. 
App.  225,  83  Pac  281.  At  his  second  trial  he 
was  tried  upon  the  original  information.  He 
was  not  again  arraigned,  and  the  trial  pro- 
ceeded without  further  plea  of  the  defend- 
ant than  bis  original  plea  of  "not  guilty." 
After  the  cause  had  been  argued  to  the  jury 
and  as  the  court  w^as  about  concluding  Its 
instructions,  counsel  for  defendant  asked 
leave  to  Interpose  a  plea  of  once  in  jeopardy 
and  former  acquittal,  and  also  asked  the 
court  to  Instruct  the  Jury  upon  the  theory  of 
once  In  jeopardy.  The  plea  offered  was  de- 
fective, in  failing  to  state  where  the  judg- 
ment of  conviction  was  rendered,  as  requir- 
ed by  subdivision  3,  §  1017,  of  the  Penal 
Code.  The  court  declined  to  allow  the  read- 
ing of  the  Instructions  to  be  Interrupted  and 
stated  that  it  would  later  consider  the  offer 
of  defendant  At  the  conclusion  of  the  read- 
ing the  matter  was  again  brought  before 
the  court.  It  appears  that  at  the  opening  of 
the  trial  it  was  agreed  between  the  district 
attorney  and  defendant's  counsel  that  defend- 
ant would  take  20  peremptory  challenges  "as 
long  as  this  Information  charged  murder," 
and  that  the  case  was  tried  and  the  instruc- 
tions framed  upon  the  theory  that  the  cliarge 
being  investigated  was  murder.  It  further 
appeared  that  to  grant  defendant's  request 
would  hare  required  the  Instructions  already 
given  to  be  recast  to  some  extent.  Ujjon 
this  state  of  facts  the  court  denied  defend- 
ant's request    The  court,  thereupon,   gave 


the  Jury  five  forms  of  verdict  which  do  not 
appear  in  the  record.  The  instructions  were 
full  and  clear  as  to  what  constitutes  murder 
In  the  first  and  second  degree  and  man- 
slaughter, and  It  must  be  presumed  that 
the  forms  of  verdicts  embraced  manslaugh- 
ter among  other  crimes  of  which  defendant 
might  have  Ijeen  found  guilty  or  not  guilty. 
Later,  when  the  Jury  was  about  to  return 
with  Its  verdict  but  before  It  had  been 
brought  Into  the  courtroom,  defendant  asked 
leave  to  correct  his  plea  of  Jeopardy  so  as  to 
state  therein  at  what  place  the  former  Judg- 
ment of  conviction  had  been  entered  and  that 
the  Jury  "be  directed  to  return  a  verdict  of 
once  In  Jeopardy."  The  court  directed  that 
the  Jury  be  brought  In,  without  giving  any 
further  instructions.  Thereupon  the  Jury 
came  into  court  and  rendered  its  verdict  of 
murder  in  the  second  degree.  Before  it  was 
recorded  defendant  objected  to  the  recording 
of  the  verdict  on  the  ground  that  "the  court 
is  without  jurisdiction  to  pronounce  the  Judg- 
ment allowed  by  law,  and  the  verdict  Is  ille- 
gal, and  the  Jury  without  legal  authority  to 
find  the  same."  Motion  was  regularly  made 
In  arrest  of  judgment  and  for  a  new  trial, 
which  was  denied,  and  defendant  appeals 
from  the  judgment  and  order  denying  his 
said  motion. 

1.  The  principal  question  presented  by  the 
appeal  arises  out  of  the  refusal  of  the  court 
to  permit  the  defendant  to  plead  Jeopardy. 
If,  as  appellant  contends,  the  court  was  with- 
out jurisdiction  under  any  circumstances  to 
try  him  for  the  crime  of  murder,  clearly  he 
bad  the  right  at  any  stage  of  the  trial  to 
raise  the  question  by  any  appropriate  step. 
But  In  the  numerous  cases  where  there  has 
been  a  new  trial  granted,  after  conviction  of 
manslaughter  upon  an  Information  for  mur- 
der, thus  acquitting  the  defendant  of  the 
crime  of  murder,  the  Supreme  Court  of  our 
state  has  held  that  it  is  no  violation  of  the 
defendant's  constitutional  right  to  protection 
against  being  placed  twice  in  Jeopardy  for 
the  same  offense,  unless  he  pleads  former 
conviction.  It  was  said  In  People  v.  Ben- 
nett 114  Cal.  58,  45  Pac.  1014 :  "The  law's 
method  must  be  pursued  by  him  who  asks 
the  protection  of  the  law."  It  was  also  said : 
"The  fact  that  the  first  trial  was  held  in  the 
same  court,  and  before  the  same  judge  as 
the  second  trial.  In  no  way  excused  the  ne- 
cessity of  the  plea  of  once  in  Jeopardy." 
The  question  was  discussed  at  some  length 
In  People  v.  McFarlane,  138  Cal.  481,  71  Pac. 
568,  72  Pac.  48,  61  L.  R.  A.  245,  where  the 
opinion  upon  the  {mint  met  the  concurrence 
of  the  full  court  by  refusing  a  rehearing. 
Nothing  In  People  v.  Smith,  134  Cal.  453.  66 
Pac.  660,  can  be  said  to  be  in  conflict  with 
the  views  expressed  in  People  v.  McFarlane, 
which  is  confirmed  by  the  fact  that  the  writ- 
er of  the  opinion  in  the  Smith  Case  Inferen- 
tlally  approved  the  opinion  In  the  McFarlane 
Case.  In  the  recent  case  of  Huntington  v. 
Superior  Court  cCal.  App.)  00  Pac.  141,  the 
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court  held  that  the  trial  court  was  without 
jurisdiction  to  try  the  defendant  for  murder : 
but  as  we  understand  the  opinion,  written 
bj  Presiding  Justice  Cooper,  it  was  so  held 
because  the  offense  charged  did  not  Involve 
the  elements  of  manslaughter,  and,  as  the  de- 
fendant could  not  be  convicted  of  murder, 
there  was  no  authority  to  try  him  on  the 
charge  of  murder  or  manslaughter.  The 
question,  therefore,  was  one  of  discretion 
with  the  trial  court  whether  or  not  to  admit 
the  plea  under  the  clrcumBtances,  and  unless 
that  discretion  was  abused  this  court  will 
not  interfere.  It  Is  not  claimed  that  counsel 
for  defendant  were  Ignorant  of  his  rights  or 
of  the  decisions  upon  the  very  point  In  ques- 
tion. With  this  knowledge  counsel,  we  must 
presume.  Intentionally  chose  to  go  to  trial 
without  a  plea  of  jeopardy.  They  claimed 
and  exercised  the  right  to  20  peremptory 
challenges,  when  otherwise  but  10  were  al- 
lowed, tried  and  argued  the  case,  and  stood 
by  until  nearly  all  the  instructions  of  the 
court  had  been  given  the  Jury,  and  then  of- 
fered an  ineffectual  plea  (State  v.  Lewis,  31 
Wash.  80,  71  Pac.  778,  citing  People  v.  O'- 
Leary,  77  Cal.  80,  18  Pac.  856),  which  was 
not  corrected  until  the  Jury  had  reached  a 
verdict  It  seems  to  us  that  there  was  no 
abuse  of  discretion  In  the  action  of  the  court 
Defendant  received  the  same  sentence  at 
both  trials,  so  that,  while  his  counsel  may 
reproach  themselves  for  the  risk  they  took  in 
not  pleading  Jeopardy,  both  they  and  defend- 
ant may  find  consolation  In  the  fact  that  de- 
fendant has  probably  suffered  no  prejudice 
thereby. 

2.  In  the  course  of  the  trial  plaintiff  offer- 
ed in  evidence  a  statement  which  plaintiff 
claimed  defendant  had  made  In  the  county 
jail  In  the  presence  and  hearing  of  the  dis- 
trict attorney,  and  which  was  reduced  to 
longhand  by  the  official  court  reporter,  who 
was  also  present  and  heard  defendant  make 
the  statement.  It  was  objected  to  as  Imma- 
terial, Irrelevant,  and  Incompetent.  "The 
Court:  I  suppose  that  covers  everything. 
1  suppose  it  includes  the  accuracy  of  the 
transcription,  and  the  accuracy  of  the  inter- 
pretation. Mr.  Cowan  (attorney  for  defend- 
ant): No;  we  admit  the  accuracy  of  what 
Mr.  Lafferty  [court  reporter]  took  down; 
that  Mr.  Lafferty  took  down  what  he  heard. 
The  Court:  Of  course  I  can't  tell  whether 
It  Is  competent  or  not.  I  have  not  seen  It  or 
heard  It.  *  •  *  The  objection  is  overrul- 
ed to  the  Introduction  of  the  statement." 
Later  during  the  trial  the  question  of  the  ad- 
missibility of  this  evidence  came  before  the 
court,  and  the  court  said:  "Gentlemen  of 
the  jury,  I  will  admonish  you  that  you  are 
to  disregard  the  statement  read  to  you  and 
alleged  to  have  been  the  statement  of  Mr. 
Solanl."  In  People  ▼.  Prather,  134  Cal.  436, 
439,  66  Pac.  689,  690,  the  court  said  "What- 
ever error  may  have  occurred  In  the  admis- 
sion In  evidence  of  the  verdict  and  judgment 
In  the  larceny  case  was  cured  by  the  subse- 


quent action  of  the  trial  court  In  taking  the 
evidence  away  from  the  jury.  At  that  time 
the  court  instructed  the  jury  specially  not  to 
consider  the  evidence  so  taken  from  them, 
and  It  will  be  presumed  that  the  Jury  obeyed 
the  instruction."  The  court  further  said 
that  It  Is  only  In  certain  exceptional  cases 
where  the  action  of  the  court  in  withdraw- 
ing evidence  from  the  Jury,  which  It  deems 
erroneously  admitted,  may  not  be  held  to 
cure  the  error  committed  in  Its  admission. 
Under  ordinary  circumstances  the  court 
should  be  allowed  to  correct  an  error  of  this 
kind,  and,  we  think,  it  should  l>e  done  un- 
der the  present  circumstances. 

S.  The  homicide  occurred  in  front  of  the 
Roma  Hotel  In  the  town  of  Glen  Ellen  at 
about  10  or  half-past  10  o'clock  at  night 
The  evidence  Is  conflicting  as  to  the  relation 
of  the  defendant  and  deceased  to  each  other 
at  the  instant  the  fatal  shot  was  fired.  Two 
witnesses  for  the  prosecution  located  deceas- 
ed as  standing  from  five  to  eight  feet  distant 
from  the  hotel  porch,  on  which,  or  on  the 
lower  step  leading  up  to  the  porch,  the  de- 
fendant stood.  Another  witness,  a  fellow 
Italian,  was  near  the  parties,  when  some 
angry  words  passed  between  them.  He  tes- 
tified to  having  separated  them  at  one  time 
when  defendant  had  drawn  his  revolver  as 
though  to  shoot  deceased.  His  testimony, 
was  that  deceased  was  standing  in  the  mid- 
dle of  the  road  when  the  shot  was  fired,  and 
defendant  was  three  or  four  steps  from  the 
porch,  and  about  six  or  seven  steps  from  the 
deceased;  that  deceased  fell  backwards  to 
the  ground  when  shot,  and  at  the  time  was 
standing  with  his  hands  on  his  hips  (showing 
the  hands  on  the  hips  outside  of  the  coat). 
Witness  testified  that  he  grappled  with  de- 
fendant after  the  first  shot  and  threw  him- 
down,  and  while  in  this  position  defendant 
fired  two  more  shots;  both  taking  effect  on 
witness.  Witness  Dr.  Crenin,  who  assisted 
Dr.  Thompson  at  the  autopsy,  testified  for 
the  prosecution  at  the  first  trial  that  there 
were  powder  marks  on  the  skin  around  the 
wound.  At  the  second  trial  he  testified  that 
he  saw  no  powder  marks  and  was  quite  sure 
there  were  none,  but  that  he  "could  not 
swear  to  an  absolute  certainty  that  there 
were  no  powder  marks."  Dr.  Thompson  tes- 
tified for  the  defense  that  there  was  discolor- 
ation around  the  orifice  of  the  wound,  which 
In  his  opinion  "was  caused  by  a  powder 
burn,"  which  did  not  extend  beyond  an  area 
greater  than  two  Inches  In  diameter;  that 
his  opinion  was  based  upon  the  anpearance 
of  the  skin — "somethmg  embedded  In  the 
skin"  which  he  "took  to  be  particles  of  char- 
coal, •  *  •  particles  of  powder  under- 
neath the  skin,  underneath  the  cuticle."  He 
further  testified  that  he  did  not  examine 
these  particles  to  determine  what  they  were; 
that  he  was  not  asked  to  do  so;  that  bis  oplo* 
Ion  was  formed  merely  from  surface  Indica- 
tions; that  he  had  no  experience  In  the  use 
of  a  gun,  and  in  his  medical  experience  hr 
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bad  not  bad  occasion  to  examine  or  study 
gunsbot  wounds  to  auy  extent  Witness 
Bardman  testified  for  the  defense  that  he 
assisted  in  dressing  the  corpse  for  burial;  that 
"there  tvere  little  black  specks,  or  rather  black 
and  blue,  that  was  around  that  wound,  from  a 
distance — well  the  size  of  a  half  dollar  or  a 
dollar."  Again:  "What  I  have  reference  to 
by  the  grains  was  the  Impression.  Tou  could 
not  see  exactly  the  grains,  but  the  impression 
as  the  corpse  was  stiff.  *  •  *  That  is  as 
near  as  I  can  explain  it.  Tbere  was  congest- 
ed blood  all  over  the  face  and  forehead. 
There  were  little  indentations  on  the  skin." 
The  testimony  of  defendant,  in  his  own  be- 
half, was  that  be  bad  been  thrown  down  by 
deceased  and  a  friend  of  deceased,  one  Riccl; 
that  RIccI  was  on  top  of  him  as  be  was  ly- 
ing on  the  ground,  and  deceased  close  by  on 
the  ground  or  on  top  of  him.  Defendant  was 
corroborated  in  some  degree  as  to  bis  being 
down,  and  a  witness  testified  that  deceased 
was  on  top  of  him  when  defendant  fired.  It 
appeared  that  the  reTolver  introduced  at  the 
first  trial  was  not  identified  with  certainty 
as  the  rerolver  introduced  at  the  second  trial 
as  the  one  used  by  defendant,  and  tbere  was 
some  question  whether  it  was  a  S2  or  38 
caliber.  Witness  Boswell  testified  for  de- 
fendant that  he  bad  experimentally  fired  Into 
white  paper  with  a  32-caliber  revolver  with 
a  cartridge  loaded  with  black  powder,  at 
distances  ,of  eight  and  fourteen  inches  and 
two  and  four  feet  Defendant's  counsel  of- 
fered to  prove  by  the  witness  that  the  revolv- 
er discharged  at  a  distance  of  eight  inches 
from  the  muzzle  of  the  revolver  to  the  paper 
produced  an  efCect  similar  to  that  described 
by  witness  Hardman.  The  witness  was 
asked  whether  there  were  any  powder  marks 
shown  in  the  experiments  made  at  the  other 
distances  and  if  so  to  describe  them.  Certain 
four  exhibits  were  shown  the  witness  and 
offered  for  Identification,  which  it  was  claim- 
ed tended  to  prove  the  result  of  Boswell's  ex- 
periments. These  exhibits  were  not  offered, 
except  for  identification,  and  do  not  appear 
In  the  record.  The  district  attorney  object- 
ed to  all  this  offered  evidence  as  Immaterial, 
Incompetent,  and  irrelevant  The  court  sus- 
tained the  objection  on  the  grounds  that  the 
"experiments  do  not  seem  to  have  been 
<inder  the  same  conditions  or  upon  the  same 
substance." 

Among  the  cases  which  have  come  before 
our  Supreme  Court  where  this  class  of  evi- 
dence has  received  attention  are  the  follow- 
ing: People  T.  Clark,  84  Cal.  573,  24  Fac. 
313;  People  t.  Levine,  85  Cal.  39,  22  Pac. 
969,  24  Pac.  631,  People  v.  Woon  Tuck 
Wo,  120  Cal.  294,  52  Pac.  833,  and  People  v. 
Weber,  8C  Pac.  C71, 149  Cal.  325.  The  ques- 
tion is  quite  fully  discussed  in  State  v. 
Justus,  11  Or.  178,  8  Pac.  337,  60  Am.  Rep. 
470.  In  People  v.  Woon  Tuck  Wo,  supra. 
It  was  held  that  the  admission  of  such  evidence 
Is  largely  within  the  discretion  of  the  trial 
court,  and  that  a  case  will  not  be  reversed 
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for  an  abuse  of  discretion  by  the  court  In 
rejecting  such  evidence,  unless  it  comes 
clearly  within  the  principles  by  which  it  is 
allowed.  The  principle  upon  which  this  class 
of  evidence  is  held  admissible  is  stated  as 
follows:  "Unless  the  experiments  are  shown 
to  have  been  under  essentially  the  same  con- 
ditions that  existed  In  the  case  on  trial,  the 
tendency  is  to  confuse  and  mislead,  rather 
than  enlighten,  the  jury" — citing  Lake  Erie, 
eta,  R.  R.  Co.  v.  Mugg,  132  Ind.  168,  31  N. 
B.  564.  The  court  further  said:  "Tbere 
must  be  a  possibility  of  reproducing  substan- 
tially the  same  conditions  which  existed 
when  the  original  occurrence  took  place,  or 
the  evidence  will  not  be  admitted."  We 
should  be  unwilling  to  bold  that  under  no 
circumstances  could  experiments  be  made 
In  a  case  such  as  we  have  here,  unless  made 
upon  a  live  human  being.  In  Burg  v.  Chica- 
go R.  R.  Co.,  90  Iowa,  106,  57  N.  W.  680,  48 
Am.  St  Rep.  419,  it  was  held  that  the  rule 
does  not  exact  more  than  a  substantial  or 
reasonable  similarity;  and  In  Ftin  t.  Cot. 
Mut  Ben.  Ass'n,  60  HI.  App.  274,  It  was  held 
that  an  experiment  made  upon  white  paper 
to  test  the  distance  at  which  powder  would 
bum  the  human  skin  presented  conditions 
substantially  the  same  as  the  occurrence 
Itself.  The  court  said:  "The  difficulty  of 
obtaining  the  latter  substance  for  such  an  ex- 
periment is  manifest,  without  argument  to 
show  that  the  substitution  of  paper  was  the 
best  that  could  be  done  under  the  circum- 
stances." In  the  case  of  People  v.  Clark, 
supra,  the  experiment  with  a  Winchester  rifle 
was  made  upon  clothing  to  show  that  at  a 
given  distance  no  powder  marks  were  made. 
In  tljat  case  the  evidence  was  admitted,  but 
it  was  also  an  admitted  fact  that  there  were 
no  powder  marks  upon  the  clothing  of  the 
deceased.  In  the  Woon  Tuck  Wo  Case  the 
fact  in  dispute  was  whether  the  homicide 
could  have  been  witnessed  from  the  point 
where  the  witness  stood  who  testified  that  he 
saw  it  committed.  It  was  sought  to  prove 
by  a  witness  standing  at  that  point  that  he 
could  not  see  and  recognize  a  person  standing 
where  the  defendant  stood.  The  court  said: 
"We  think  there  could  be  no  substantial  re- 
production of  the  same  conditions  tmder 
which  the  witness  for  the  prosecution  testi- 
fied to  having  seen  the  homicide  committed 
by  the  defendant  and  to  have  recognized  him 
immediately  afterward.  The  testimony  of 
the  various  witnesses  who  testified  for  the 
prosecution  and  for  the  defendant  who  were 
at  the  scene  at  the  time  of  or  immediately 
after  the  homicide,  was  very  conflicting  as 
to  the  condition  of  the  lights  at  that  time; 
and  under  these  circumstances  the  proposed 
testimony  of  the  witness  McFarlane  would 
have  'tended  to  confuse  and  mislead,  rather 
than  enlighten,  the  jury.'  "  In  the  case  here 
the  evidence  was  not  only  conflicting,  but 
far  from  satisfactory,  as  to  tbere  being  any 
powder  marks  plainly  discernible  around  the 
wound.    The  caliber  of  the  revolver  used 
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for  the  experiment  was  not  shown  with  cer- 
tainty to  be  the  same  as  that  used  by  the 
defendant,  nor  was  there  any  evidence  that 
the  cartridge  used  for  loading  was  the  same 
in  its  contents. 

It  may  be  further  observed  that  It  nowhere 
appears  in  the  record  that  the  witness  Bos- 
well  was  asked  to  state  the  result  of  any 
experiment,  except  the  one  made  at  eight 
inches'  distance  from  the  paper.  It  was  not 
shown  what  he  would  testify  to  as  to  other 
distances,  or  what  the  exhibits  showed.  Er- 
ror must  be  made  affirmatively  to  appear. 
Non  constat  but  ail  his  other  experiments 
would  have  shown  no  powder  marks,  and 
thus  have  confirmed  the  theory  of  the  prose- 
cution. 

The  Judgment  and  order  are  affirmed. 

We  concur;    BURNETT,  J.;  HART,  J. 


e  Cal.  App.  144 

FISHER  v.  LUDWIO.    (Civ.  353.) 

(Court   of   Appeal,   Third   District,   California. 

July  30.  1907.    Rehearing  Denied  by 

Supreme  Court  Sept.  26,  1907.) 

1.  Gifts  — Inter  Vivos— Requisites— Deliv- 
ery—Executed  Grant. 

Civ.  Code,  §  11 40,  defines  a  gift  as  a  trans- 
fer of  personal  property,  which,  when  made  in 
writing,  is  by  action  10o3  designated  as  a  grant, 
conveyance,  or  bill  o£  sale,  and  by  section  1083 
vesta  in  the  transferee  all  the  actual  title  to 
the  thing  transferred  which  the  transferror  then 
had,  unless  a  different  intention  is  expressed  or 
is  necessarily  implied,  and  section  1054  declares 
that  the  estate  transferred  is  vested  in  the  trans- 
feree on  the  donor's  delivery  of  the  grant.  Held, 
that  manual  delivery  of  personal  property  is  not 
essential  to  the  validity  of  a  gift  thereof,  evi- 
denced by  a  written  instrument  duly  executed 
and  delivered. 

[Ed.  Note. — For  cases  in  i>oint,  see  Cent.  Dig. 
vol.  24.  Gifts,  $  37.] 

2.  Same— Evidence— Bank    Deposit— Tbans- 

FER. 

Dscedent,  prior  to  his  death  being  the  owner 
of  a  bank  deposit,  executed  a  writing  by  which 
he  aathorized  the  bank  to  pay  to  defendant  any 
money  standing  to  his  credit  as  a  deposit  in 
the  bank,  represented  by  a  pass  book  with  a 
specified  number.  This  order,  with  the  book, 
he  gave  to  defendant,  who  filed  the  same  with 
the  hank,  by  which  the  order  was  accepted  prior 
to  decedent's  death.  Held,  sufficient  to  estab- 
lish a  valid  gift  of  the  bank  deposit  inter  vivos, 
although  the  account  was  not  formally  trans- 
ferred on  the  bank's  books  until  after  decedent's 
death. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Gifts.  §!  .52-57.] 

Appeal  from  Superior  Court,  Placer  Coun- 
ty; J.  W.  Bartlctt,  Judge. 

Action  by  George  H.  Fisher,  as  adminis- 
trator of  the  estate  of  George  Ludwig,  de- 
ceased, against  Caroline  Ludwig.  From  a 
^dgment  in  favor  of  defendant,  and  from 
an  order  denying  plaintiff's  motion  for  a 
new  trial,  he  appeals.    Affirmed. 

A.  K.  Robinson,  for  apx>ellant.  John  M. 
Fulweiler,  for  respondent 


BURNETT.  J.  Plalntltr,  as  administrator, 
brought  the  action  for  the  recovery  of  |5,- 
170,  claiming  that  it  belongs  to  said  estate, 
and  that  the  defendant  unlawfully  collected 
and  embezzled  said  amount  after  the  death 
of  said  George  Ludwig.  The  defense  is  that 
the  money  was  given  to  defendant  by  the 
said  George  Ludwig  some  time  previous  to 
his  death.  The  issue  Is  squarely  presented 
by  the  pleadings,  as  follows.  The  complaint 
alleges:  "That  thereafter,  to  wit,  January 
29th,  1903,  the  said  George  Ludwig  without 
any  consideration  therefor,  and  for  the  pur- 
pose that  the  said  Indebtedness  due  to  him 
from  the  Sacramento  Bank  aforesaid  and 
represented  by  said  pass  book  22,603  afore- 
said might  be  drawn  and  collected  therefrom 
and  held  In  trust  by  the  said  defendant  for 
his  use  and  benefit,  gave  to  the  said  defend- 
ant a  power  of  attorney  of  which  the  fol- 
lowing Is  a  copy:  'Sacramento,  Jan.  29, 
1903.  I  hereby  authorize  tlie  Sacramento 
Bank  to  pay  to  Caroline  Ludwig  any  money 
standing  to  my  credit  as  a  deposit  In  said 
bank,  represented  by  pass  book  No.  22,603. 
[Signed]  George  Ludwig.'"  Defendant  de- 
nies this  allegation,  and  avers  "that  said 
George  Ludwig,  on  the  29th  day  of  January, 
1903,  executed  and  delivered  to  Caroline 
Ludwig,  this  defendant,  for  good  and  valua- 
ble consideration,  an  order,  assignment,  and 
transfer  to  defendant,  absolutely  and  with- 
out any  reservation,  all  the  sums  of  money 
coming  to  said  George  Ludwig-  from,  or 
standing  to  his  credit  in  said  Sacramento 
Bank  as  a  deposit  In  said  bank  in  his  name 
and  as  represented  by  pass  book  No.  22.C03, 
In  words  and  figures  as  follows,  to  wit." 
Then  follows  the  order  hereinbefore  set  out 
It  is  also  averred  in  the  answer  that  "the 
control  and  possession  of  said  pass  book  No. 
22,003  was  also  delivered  to  this  defendant 
by  said  George  Ludwig." 

A  distinction  of  Importance  is  recognized  In 
some  of  the  decisions  between  a  gift  resting 
in  parol  and  one  made  effective  by  virtue  of  a 
written  Instrument.  In  Driscoll  v.  Driscoll, 
143  Cal.  .")3,5,  77  Pac.  471,  Mr.  Justice  Harri- 
son, who  seems  to  have  written  most  of  the 
cases  on  this  subject  while  he  was  a  member 
of  the  Supreme  Court,  speaking  for  the 
court,  says:  "There  is  no  statutory  require- 
ment in  this  state  that  a  gift  which  Is  effect- 
ed by  an  executed  grant  shall  be  accom- 
panied by  a  delivery  of  the  property  given, 
and,  as  between  the  parties  to  the  transac- 
tion, there  is  no  violation  of  law  or  infringe- 
ment of  public  policy.  If  the  donor,  after 
he  has  executed  the  instrument  of  gift,  shall 
retain  i)ossession  of  the  property.  A  gift 
is  declared  by  section  1146  of  the  Civil  Code 
to  be  'a  transfer  of  personal  property*  which 
if  made  in  writing  is  by  section  1053  called 
a  'grant  or  conveyance  or  bill  of  sale,'  and 
by  section  1083  'vests  in  the  transferee  all 
the  actual  title  to  the  thing  transferred  which 
the  transferror  then  has  unless  a  different 
intention  is  expressed  or  is  necessarily  Im- 
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plied.'  As  nnfler  seetton  1053  of  the  Civil 
Code  this  promise  applies  to  personal  as 
well  as  real  property,  the  Interest  Intended 
to  be  transferred  Is  under  section  1054  of 
the  Civil  Code  vested  In  the  transferee  upon 
the  donor's  delivery  of  the  grant."  The  rule 
as  to  verbal  gifts  Is  provided  in  section  1147 
of  the  Civil  Code  as  follows:  "A  verbal 
gift  Is  not  valid,  unless  the  means  of  obtain- 
ing possession  and  control  of  the  thing  are 
given,  nor  If  It  is  capable  of  delivery  unless 
there  Is  an  actual  or  symbolical  delivery  of 
the  thing  to  the  donee."  The  delivery  of  the 
written  Instrument  to  the  donee  In  the  one 
case  then  vests  In  him  the  title,  but  In  the 
other  case  the  means  of  obtaining  possession 
must  be  given,  and  If  capable  of  delivery  the 
thing  given  must  be  actually  or  symbolically 
delivered  to  the  donee  before  he  can  claim 
title.  A  failure  to  observe  this  distinction 
at  times  has  led  to  some  confusion  and  ap- 
parent conflict  In  some  of  the  decisions.  In 
fact,  due  consideration  to  this  difference 
seems  to  have  been  given  for  the  first  time 
by  our  Supreme  Court  In  the  Driscoll  Case, 
supra.  Another  consideration  sometimes  Ig- 
nored Is  the  difference  between  an  action 
brought  by  an  administrator  of  an  estate  as 
such  and  one  brought  by  a  creditor  of  the 
donor  within  the  provision  of  section  S440. 
Civ.  Code.  But  In  the  case  at  bar,  whether 
the  transaction  be  regarded  In  the  light  of  a 
verbal  gift  or  one  effectuated  by  a  written 
Instrument  explained  by  parol  testimony, 
the  evidence  Is  clear  and  convincing  that  de- 
cedent prior  to  his  death  had  voluntarily 
transferred  the  money  In  question  to  the  de- 
fendant. 

The  evidence  Is  without  substantial  con- 
flict, and  In  Its  salient  features  Is  as  fol- 
lows: A.  L.  Smith,  cashier  of  the  Placer 
County  Bank,  testlfled:  "I  had  something 
to  do  with  the  drawing  of  that  order  of  Ju- 
ly 29,  1902.  [This  was  similar  to  the  said 
order  of  January  29,  1903,  but  related  to 
pass  book  136.]  I  called  at  the  office  of  the 
Sacramento  Bank  and  was  furnished  with 
the  original  order  that  Is  dated  July  29, 
1002,  by  the  cashier.  I  brought  the  order  to 
Auburn  with  me  and  a  few  days  later  It 
was  signed  by  George  Ludwig.  After  It  was 
signed  by  him  It  was  filed  with  the  Sacra- 
mento Bank.  Trior  to  the  drawing  of  that 
order  I  had  a  conversation  with  George  Iiud- 
wlg  regarding  moneys  that  stood  in  the  Sac- 
ramento Bank  in  his  name.  He  stated  to  me 
that  he  desired  all  his  funds  to  go  to  Airs. 
Caroline  Ludwig  before  he  died,  in  order  to 
save  any  probating  of  the  estate,  and  the 
order  was  drawn  in  connection  with  that 
particular  matter.  I  had  something  to  do 
with  the  drawing  of  the  order  of  January 
29,  1903.  It  was  filed  with  the  Sacramento 
Bank  by  me  for  Mrs.  Ludwig.  Pass  book 
130  was  the  term  deposit,  and  22,<!03  was 
the  ordinary  deiwslt.  On  the  morning  of 
March  12th,  I  received  from  Mrs.  Caroline 
Ludwig  an  order  requesting  the  Sacramento 


Bank  to  transfer  the  amounts  due  to  George 
Ludwig  to  a  Joint  account  In  the  name  of 
Caroline  Ludwig  and  George  Ludwig.  I 
wrote  a  letter  to  the  Sacramento  Bank  re- 
questing them  to  do  that,  and  I  sent  the 
pass  books  which  I  had  held  In  my  posses- 
sion for  months  for  Mrs.  Ludwig."  He  tes- 
tified further  that  the  Sacramento  Bank  re- 
plied suggesting  some  embarrassment  that 
might  arise  In  case  of  a  Joint  account,  and 
advising  that  It  be  opened  with  one  who 
could  give  the  other  authority  to  draw.  This 
letter  was  written  March  14th.  March  17th 
Mr.  Ludwig  died,  and  on  the  same  day  Mr. 
Smith,  by  direction  of  Mrs.  Ludwig,  wrote 
the  Sacramento  Bank  to  transfer  the  account 
to  Mrs.  Ludwig,  which  the  said  bank  did  on 
March  18th. 

Mrs.  Caroline  Ludwig  testified  as  follows; 
"I  knew  George  Ludwig  for  39  years.  He 
was  my  brother-in-law  and  lived  on  our 
ranch  nine  miles  from  Auburn.  Prior  to 
July  29,  1902,  I  had  a  talk  with  him  about 
the  disposition  of  his  money.  He  wanted  to 
give  me  the  money,  and  he  did  give  It  to 
me.  He  gave  me  the  bank  book  and  an  or- 
der for  the  money.  When  he  gave  It  to  me 
he  told  me  to  keep  It  He  told  me  he  give 
me  all  the  money  he  has  got,  and  I  shall 
keep  it  for  mjself.  He  said  about  the  mon- 
ey represented  by  those  books— he  told  me 
to  keep  them,  and  If  I  wanted  some  money 
to  go  and  get  it,  and  any  time  he  wanted 
money  he  come  to  me  and  get  some.  He 
gave  me  another  order  afterwards.  When 
he  gave  that  order  he  said  to  me,  he  gave 
me  the  order.  He  give  me  the  books,  and  he 
told  me  to  keep  the  money.  I  brought  the 
books  to  the  bank,  and  I  gave  them  to  A.  L. 
Smith,  and  he  kept  them  in  the  bank.  I 
have  drawn  money  out  of  the  bank  on  Mr. 
George  Ludwlg's  account.  Whenever  he  told 
me  he  wanted  money  I  drew  It  If  I  had 
money  In  ray  pocket  I  went  out  and  gave  It 
to  him  without  drawing  it.  I  gave  him  all 
the  money  he  wanted  and  everything  he 
wanted.  He  simply  gave  me  that  money  In 
the  bank  and  wanted  me  to  keep  It  because 
we  worked  together  and  earned  It  together, 
and  he  said  It  Isn't  more  than  right  because 
he  didn't  want  to  go  through  court." 

J.  M.  Henderson,  cashier  of  the  Sacramento 
Bank,  among  other  things,  said:  "The  order 
of  July  29, 1902,  stands  filed  among  the  records 
of  the  bank  as  received  on  July  30,  1902.  It 
authorized  the  bank  to  pay  to  Caroline  Lud- 
wig any  money  standing  to  the  credit  of 
George  Ludwig  represented  by  pass  book 
130,  and  the  order  of  January  29,  1903,  au- 
thorized the  bank  to  pay  to  Caroline  Ludwig, 
represented  by  pass  book  No.  22,003;  and  It 
was  upon  the  strength  of  these  orders  that 
we  recognized  the  subsequent  orders  of  Car- 
oline Ludwig  dated  March   12,   1004." 

It  is  not  contested  that  the  whole  amount 
In  question  is  shown  as  a  credit  in  said  pass 
book  22,003.  Of  course,  It  may  be  that  Mrs. 
Ludwig  did  not  tell  the  truth;  but  as  there 


Digitized  by 


Google 


660 


01  PACITIC  BEPOBTER. 


(CaL 


Is  nothing  Inherently  Improbable  In  her  state- 
ments, and  as  the  trial  judge  accepted  them 
as  true  and  based  the  findings  upon  her  tes- 
timony and  that  of  the  other  witnesses,  we 
are  not  at  liberty  to  discredit  her  testimony, 
but  we  must  construe  all  the  evidence  so  as 
to  uphold,  rather  than  overthrow,  the  Judg- 
ment of  the  lower  court  The  record  thus 
discloses  every  element  of  a  gift  The  de- 
ceased expressed  clearly  and  unequivocally 
his  intention  that  the  defendant  should  have 
as  her  own  the  money  Immediately,  and, 
since  the  property  was  not  in  his  possession, 
he  did  all  that  the  statute  and  decisions  re- 
quire. He  gave  her  the  means  whereby  she 
could  reduce  the  property  to  her  possession, 
to  wit  the  order  upon  the  bank  where  the 
money  was  deposited.  The  elements  neces- 
sary to  the  validity  of  a  gift  Inter  vivos  have 
been  specifically  stated  as  follows:  (1)  The 
donor  must  be  competent  to  contract  (2) 
There  must  be  freedom  of  will.  (3)  The  gift 
must  be  complete,  with  nothing  left  undone. 
(4)  The  property  must  be  delivered  by  the 
donor  and  accepted  by  the  donee.  (5)  The 
gift  must  go  Into  Immediate  and  absolute 
effect  Mercantile  Safe  Deposit  Co.  v.  Hunt- 
ington, 89  Hun,  465,  35  N.  Y.  Supp.  890;  Mat- 
thews V.  Hoagland,  48  N.  J.  Eq.  455,  21  Atl. 
1054;  Telford  v.  Fatten,  144  111.  611,  33  N. 
E.  1110.  Reduced  to  simpler  form,  It  Is  held 
that  a  gift  must  be  voluntary,  gratuitous, 
and  absolute.  Williamson  v.  Johnson,  62  Vt 
378,  20  Atl.  270,  9  L.  R.  A.  277,  22  Am.  St 
Bcp.  117.  The  foregoing  elements  must  all 
be  present  to  constitute  a  gift  in  this  state, 
except  that  delivery  Is  modified,  as  we  have 
seen,  by  the  provisions  of  the  Civil  Code. 
And  the  only  controversy  here  is  as  to 
whether  there  was  such  a  delivery  as  is  re- 
quired by  the  statute.  The  said  order  of 
January  29,  1003,  was  delivered  to  and  ac- 
cepted by  the  bank,  and.  If  that  be  regarded 
In  connection  with  the  transfer  of  the  pass 
book  as  a  written  Instrument  of  gift  then 
the  delivery  of  the  money  under  the  decision 
In  the  DrlscoU  Case,  snpra,  was  not  required. 
That  the  said  order  was  Intended  as  an  as- 
signment of  the  money  is  shown  clearly  by 
the  parol  testimony,  and  there  is  no  good 
reason  why  it  should  not  be  given  the  effect 
that  was  intended  by  the  parties.  But  in 
any  event  the  order  constituted  the  means 
whereby  defendant  could  secure  possession 
of  the  money,  thereby  satisfying  the  require- 
nieiit  of  said  section  1147,  Civ.  Code,  since 
the  property  was  In  the  hands  of  the  bank 
and  could  not  be  actually  delivered  by  the 
donor.  The  only  circumstance  In  this  con- 
nection urged  by  appellant  entitled  to  any 
consideration  is  that  the  bank  did  not  actual- 
ly transfer  the  money  to  the  account  of  de- 
fendant until  the  day  after  the  death  of  the 
donor.  It  Is  difficult  to  see  how  the  validity 
of  the  gift  as  between  the  donor  and  donee 
could  be  affected  by  any  action  of  the  bank. 
And  It  must  be  remembered  that  the  plain- 
tiff is  In  no  l)«tter  position  to  question  the 


gift  than  would  the  donor  be  If  alive.  To 
protect  itself  the  bank  might  refuse  to  recog- 
nize the  transfer,  but  the  bank  Is  not  a  party 
to  the  action,  and,  l>esldes,  the  testimony  of 
Mr.  Henderson  shows  that  the  bank  accepted 
and  acted  upon  the  orders  before  Mr.  Lud- 
wig's  death.  The  fact  that  the  clerical  work 
of  transferring  the  account  had  not  been 
done  Is  of  no  consequence,  as  the  gift  was 
complete  prlw  to  Mr.  Lndwig's  deattu  As 
stated  In  Hart  v.  Ketchum.  121  Cal.  428,  53 
Pac.  931:  "Money  deposited  in  a  savings 
bank  may  be  the  subject  of  a  gift  causa  mor> 
tis  If  it  appears  from  the  transaction  that  the 
donor  intended  to  confer  upon  the  donee  a 
present  right  to  the  money  and  at  the  same 
time  clothed  him  with  the  means  of  obtain- 
ing it"  And  tliis  applies  equally  to  gifts 
inter  vivos,  as  the  only  difference  t>etween  the 
two  relates  to  the  power  of  revocation.  Piil< 
len  T.  Placer  Co.  Bank,  138  Cal.  170,  66  Pac. 
740,  71  Pac.  83.  94  Am.  St  Rep.  19. 

It  is  claimed  that  the  view  of  the  lower 
court  is  opposed  to  certain  decisions  of  the 
Supreme  Court;  but  it  is  apparent  that  the 
facts  In  those  cases  are  dissimilar  to  those 
before  us,  as  will  be  disclosed  by  a  brief 
reference  to  them.  In  Zeller  v.  Jordan,  105 
Cal.  143,  38  Pac.  640,  It  was  held  that  "the 
giving  of  a  check  by  the  wife  to  the  husband 
in  consideration  of  love  and  affection,  with 
the  understanding  that  the  check  Is  not  to 
be  used  or  presented  until  after  her  death, 
unaccompanied  by  the  delivery  of  the  pass 
book  or  of  any  order  accompanying  the  pass 
book,  as  required  by  the  rules  of  the  bank,  Is 
Invalid."  Here  the  gift  was  to  take  effect 
Immediately,  and  it  was  accompanied  by  the 
delivery  of  the  pass  books  and  an  order  upon 
the  bank  for  the  payment  of  the  money.  In 
Hart  V.  Ketchum,  supra,  the  alleged  gift  was 
not  absolute,  but  it  was  an  unsuccessful  at- 
tempt  to  make  a  testamentary  disposition 
of  property,  as  is  apparent  from  what  the  In- 
testate said:  "I  want  you  to  draw  this  mon- 
ey and  pay  it  out  as  I  wish  to  have  it  done 
to  different  parties."  There  w^as  nothing  In 
his  declarations  to  show  an  Intent  to  make 
a  present  gift  of  the  money.  The  case  Is  not 
at  all  like  the  one  at  l>ar.  In  Knight  v. 
Trlpp,  121  Cal.  674,  54  Pac.  207,  as  stated  In 
the  syllabus,  It  Is  held  that  "oral  declarations 
by  an  Invalid  woman  preceding  a  written  as- 
signment of  her  personal  property  in  con- 
templation of  dentil,  stating  *I  want  to  give 
It  to  you  or  ploce  all  of  it  In  your  hands  and 
tell  you  those  I  want  should  have  It'  and 
other  such  declarations  accompanying  the 
transfer  of  bank  books  to  the  effect  that  she 
wanted  to  assign  the  money  under  certain 
conditions  that  she  had  given  In  regard  to 
Its  disposal,  are  Insufficient  to  sustain  the 
claim  of  a  gift"  It  Is  manifest  that  It  was 
not  the  Intention  of  the  intestate  In  that  case 
to  vest  the  title  In  the  defendant  but  to  con- 
stitute him  her  agent  rather  than  beneficiary, 
to  carry  out  a  testamentary  disposition  of 
her  property.    This  was  made  clear  by  writ- 
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ten  instructions  as  to  wbat  should  be  done 
with  tUe  property  in  the  erent  of  her  death. 
In  Vance  v.  Smith.  124  Cal.  219,  56  Pac.  1031, 
the  gift  was  not  to  take  effect  until  some 
time  In  the  tuture,  and  hence  it  was  declared 
invalid.  In  Denigan  v.  Hibernia,  etc.,  So- 
ciety, 127  Cal.  138,  50  Pac.  380,  It  waa  prop- 
erly held  that  "the  retention  by  the  wife  of 
the  right  in  herself  to  withdraw  the  whole 
of  the  money  from  the  bank"  is  inconsistent 
with  the  idea  of  a  gift  This  must  be  so,  be- 
cause it  is  not  a  gift  unless  the  donor  di- 
vests himself  of  all  control  and  dominion 
over  the  property.  In  Pulleu  v.  Placer  Coun- 
ty Bank,  138  Cal.  liSO,  60  Pac.  740.  71  Pac. 
S3,  94  Am.  St.  Rep.  19,  John  W.  Clarke,  Sr., 
for  the  purpose  of  making  a  gift  of  $1,000  to 
his  son,  John  W.  Clarke,  Jr.,  drew  his  check 
upon  the  bank  for  that  sum  and  delivered  It 
to  his  son,  saying  that  he  could  get  the 
money  from  the  bank,  but  after  delivering  It 
to  him  stated  that  he  wished  he  would  not 
present  it  until  after  his  death.  The  son 
did  not  present  It  till  the  morning  after  his 
father's  death.  It  was  held  that  the  gift  was 
not  complete,  since  the  son  did  not  present 
the  check  and  secure  possession  of  the  money 
during  the  father's  lifetime.  However,  the 
court  said:  "The  check  was  not  a  symbolic 
delivery  of  the  money,  but  It  was  a  delivery 
of  the  means  by  which  the  son  could  obtain 
possession  of  the  money."  This  would  seem 
to  meet  the  requirement  of  section  1147,  Civ. 
Code,  where  the  property  Is  In  possession  of 
a  third  party;  but,  at  any  rate,  the  case  Is 
not  controlling  here,  because  the  order  In  the 
case  at  bar  was  presented  to  the  bank  and 
accepted  by  It  before  the  death  of  Mr.  T^ud- 
wig.  In  Noble  v.  Garden,  146  Cal.  225,  79 
Pac.  883,  it  was  held  that  the  transaction  did 
not  amount  to  a  gift,  where  the  deceased  In 
her  lifetime  maintained  dominion  and  con- 
trol over  the  certificates  of  stock  in  contro- 
versy, and  where  she  gave  her  agent  oral 
directions  to  deliver  the  assigned  shares  to 
certain  persons  after  her  death,  and  the 
agent  complied  with  the  directions.  Since 
the  pretended  gift  was  not  to  take  effect 
until  after  the  death  of  the  transferror,  it  Is 
clear  that  it  conld  not  be  held  to  be  a  gift. 
The  decision  in  Basket  v.  Hasseii,  107  U.  8. 
602,  2  Sup.  Ct.  415,  27  L.  Ed.  600,  was  based 
npon  an  alleged  gift  of  money  represented 
by  a  cerOficate  of  deposit  evidenced  by  the 
following  writing  on  the  back  of  the  certifi- 
cate: "Pay  to  Martin  Basket  of  Henderson, 
Ky.;  no  one  else;  then  not  till  my  death. 
*  •  •  1  may  live  through  this  spell.  Then 
I  will  attend  to  it  myself."  It  will  thus  be 
seen  that  the  foregoing  cases  are  not  decisive 
here.  As  an  illustration  of  transactions  up- 
held as  valid  gifts,  we  may  refer  to  Vandor 
v.  Roach,  73  Cal.  614,  15  Pac.  354;  Field  v. 
Shorb,  99  Cal.  661,  34  Pac.  504;  Rula  v.  Dow, 
113  Cal.  490,  45  Pac.  807;  Calkins  v.  Equi- 
table B.  &  L.  Association,  126  CaL  531,  69 
Pac.  30. 


The  CMily  other  point  worthy  of  notice  re- 
lates to  alleged  erroneous  rulings  of  the  court 
upon  objections  to  certain  evidence.  We  do 
not  deem  it  necessary  to  refer  to  them  spe- 
cifically. We  have  examlnea  them  all,  and 
we  find  no  prejudicial  error. 

The  cause  appears  to  have  been  Justly  de- 
cided, and  the  order  denying  the  motion  for 
a  new  trial  is  affirmed. 

We  concur:    CHIPMAN,  P.  J.;  HART,  J. 


S  Cal.  Ap^  in 
PEOPLE  ex  rel.  McCARTY  v.  WILSON. 
(Civ.  321.) 

(Court  of   Appeal,  Third  District,   California. 
July  30,   1907.) 

1.  JUDOUENT  —  COKCXUSIVERESS  —  ELECTION 
Cos  TEST. 

A  determination  in  an  election  contest, 
against  the  contestee's  objection  that  the  law 
authorizing  "no  nomination"  to  be  printed  on 
ballots,  where  no  nomination  had  been  made, 
was  unconstitutional,  and  that  hence  no  such 
ballot  should  be  counted,  became  res  judicata, 
barring  the  conteatee  from  asserting  the  un- 
constitutionality of  the  statute  in  quo  warranto 
subsequently  brought  against  him  by  the  con- 
testant in  whose  favor  the  contest  had  been 
decided. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  {  1251.] 

2.  Sauk. 

The  final  judgment  in  an  election  contest  in 
favor  of  contestant  was  admissible  on  subsequent 
quo  warranto  by  the  people  on  the  relation  of 
the  successful  contestant  against  the  contestee; 
the  parties  being  essentially  the  same  in  both 
actions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  g  1177.] 

8.  SCHOOi^  AND  School  Distbicts— Supemn- 

TENDENT  OP    SCHOOLS*   RESIDENCE. 

A  successful  contestant  for  the  office  of 
county  superintendent  of  schools  did  not  dis- 
qualify himself  to  hold  the  office  because,  pend- 
ing the  determination  of  t{ie  contest,  he  went  to 
an  adjoining  county  to  teach  a  term  of  school, 
where  he  owned  a  house  and  personalty  in  the 
county  of  the  contest,  and  left  a  considerable 
portion  of  his  household  goods  there,  claiming 
that  county  as  his  residence ;  his  name  remain- 
ing on  the  great  register  as  a  voter,  and  he  re- 
turning when  the  term  of  school  closed. 
4.  Officebs— Filing  Oath— Time  fob  Con- 
test. 

Pol.  Code,  S  907,  prescribing  the  time 
within  which  one  elected  to  on  office  must  take 
and  file  his  oath  of  office,  docs  not  apply  where 
a  contest  is  pending,  and  where  a  contest  grew 
out  of  an  election  held  November  4,  1902,  and 
remittitur  on  the  affirmance  of  a  judgment  for 
contestant  was  filed  April  4,  1006,  and  he  filed 
his  oath  and  bond  April  14th,  he  acted  within 
a  reasonable  time  in  qualifying. 

Appeal  from  Superior  Court,  El  Dorado 
County;  N.  D.  Amot,  Judge. 

Quo  warranto  by  the  people  of  the  state  of 
California,  on  the  relation  of  T.  E.  McCarty, 
against  S.  B.  Wilson.  From  a  Judgment  for 
relator  adjudging  him  to  be  entitled  to  an 
office,  defendant  appeals.    Affirmed. 

W.  F.  Bray,  for  appellant.  U.  S.  Webb, 
Atty.  Gen.,  Chas.  A.  Swlssler,  and  Abr.  Darl- 
ington, for  respondent. 
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HART,  J.  This  Is  an  action  In  the  nature 
of  a  quo  warranto  to  determine  the  right 
or  title  to  the  office  of  superintendent  of 
Bchools  of  El  Dorado  county.  The  respondent 
obtained  Judgment  In  the  court  below,  ad- 
judging him  to  be  entitled  to  the  office,  and 
appellant  takes  this  appeal  from  the  Judg- 
ment, upon  a  bill  of  exceptions. 

The  history  of  the  differences  between  the 
parties  over  the  title  to  the  office  in  ques- 
tion Is  as  follows:  On  the  4th  day  of  No- 
vember, 1902,  at  the  general  state  election 
held  in  California  on  that  day,  the  relator 
and  the  defendant  were  rival  candidates  for 
the  said  office  of  superintendent  of  schools 
of  EI  Dorado  county.  Thereafter  a  canvass 
of  the  returns  of  said  election  by  the  board 
of  supervisors  of  that  county  established,  at 
least  prima  facie,  the  election  of  the  defend- 
ant, and  be  was  by  said  board  so  declared 
elected,  and  thereupon  a  certificate  of  election 
issued  to  him  by  the  county  clerk.  The  re- 
lator was  the  then  incumbent  of  the  office, 
having  been  elected  thereto  at  the  general 
state  election  held  in  the  year  1898.  After 
the  receipt  of  the  certificate  of  his  election, 
as  declared  by  the  board  of  supervisors,  the 
defendant  duly  qualified  by  taking  the  oath 
of  office  and  filing  the  same  and  recording 
his  official  bond,  it  having  been  first  approved 
by  the  judge  of  the  superior  court,  and  upon 
the  expiration  of  the  previous  term  took 
charge  of  and  entered  upon  the  discharge  of 
the  duties  of  the  office.  Thereafter  and  with- 
in the  time  limited  by  the  law,  the  relator 
Instituted  a  proceeding  In  the  superior  court, 
under  the  authority  of  section  1111  of  the 
Oode  of  Civil  Procedure,  contesting  the  de- 
fendant's right  to  the  office.  A  trial  of  the 
contest  resulted  In  a  judgment  for  the  de- 
fendant, and  thereupon  the  relator  took  an 
appeal  from  said  Judgment  to  the  Supreme 
Court,  and  said  judgment  was  thereafter  re- 
versed and  the  cause  remanded  "for  further 
proceedings."  McCarty  v.  Wilson,  146  Cal. 
324,  82  Pac.  243.  The  grounds  upon  which  the 
reversal  of  that  case  was  founded  Involved 
rulings  of  the  trial  court  overruling  appel- 
lant's (respondent  here)  objections  to  the 
admission  in  evidence  of  a  large  number  of 
ballots  upon  which  the  voters  had  stamped  a 
cross  after  or  opposite  the  words  "No  nomina- 
tion," printed  upon  said  ballots,  and  also  be- 
cause of  the  overruling  of  the  objections  to 
the  reception  in  evidence  of  seven  ballots  con- 
taining as  many  votes  for  resjwndent  in 
that  case  (appellant  here),  on  "each  of  which 
ballots  the  voter  had  written  a  name  In  the 
blank  column  on  the  ballot,  and  had  stamped 
a  cross  after  each  written  name."  Upon  a 
retrial  of  the  case  in  the  court  below,  the 
objections  to  the  counting  of  the  said  ballots 
were,  in  conformity  with  the  ruling  of  the 
Supreme  Court,  sustained,  thus  eliminating 
them  in  the  determination  of  the  result  of  the 
election.  The  result  of  this  ruling  at  the 
second  trial  was  that  the  relator  here  received 


the  highest  number  of  rotes  cast  for  the 
contested  office,  and  was  therefore,  on  the 
12th  day  of  June,  1905,  adjudged  by  the 
trial  court  to  be  entitled  to  said  office.  On  tlie 
29th  day  of  June.  100,"),  the  county  clerk  issued. 
In  pursuance  of  the  said  judgment,  a  cer- 
tificate of  election  to  the  relator,  who,  upon 
the  same  day,  duly  qualified  and  made  a  de- 
mand upon  the  defendant  to  surrender  to 
him  the  office.  The  defendant  refused  to  turn 
over  the  office  to  the  relator,  but  served 
and  filed  a  notice  of  appeal  to  this  court 
from  the  Judgment  entered  In  said  case. 
On  the  30th  day  of  January,  190C,  this  court 
rendered  its  decision  In  said  cause,  affirm- 
ing the  Judgment  appealed  from,  and  the  re- 
mittitur certifying  the  Judgment  so  rendered 
by  this  court  was  transmitted  to  the  county 
clerk  and  received  by  that  officer  on  the  4th 
day  of  April,  1906.  Thereafter,  and  on  the 
14th  day  of  April,  1906,  the  county  clerk  again 
issued  to  the  relator  a  certificate  of  election, 
and,  after  again  duly  qualifying  for  the 
office,  the  respondent  demanded  said  office 
of  and  from  said  defendant,  who  refused  to 
surrender  it  to  the  relator,  and  continued  to 
usurp  and  unlawfully  withhold  the  same. 

Four  points  are  urged  in  argument  by  the 
appellant  for  a  reversal  of  the  judgment: 
(1)  That  that  portion  of  section  1197  of  the 
'Political  Code,  as  it  existed  at  the  time  of 
the  general  state  election  held  in  the  year 
1902,  at  which  the  electors  of  El  Dorado 
county  voted  for  candidates  for  the  office  iu 
dispute,  requiring  the  words  "No  nomination" 
to  be  printed  on  the  ballots,  when  no  nomina- 
tion bad  been  made  by  a  political  party  for 
any  office  to  be  filled  at  the  election,  etc., 
was  unconstitutional.  (2)  That  the  court 
erred  in  admitting  In  evidence  the  Judgment 
in  the  case  of  McCarty  v.  Wilson,  entered  <n 
favor  of  the  plaintiff  therein  upon  a  second 
trial  of  that  case.  (3)  That  the  relator,  at  the 
time  of  his  puriwrted  qualification  for  the 
office  after  the  remittitur  from  this  court  in 
the  case  of  McCarty  t.  Wilson,  supra,  bad 
been  sent  down  and  filed  in  the  court  below, 
was  Ineligible  to  hold  the  office  because  be 
was  not  a  citizen  of  El  Dorado  county.  (4) 
That  the  relator  failed  to  qnallfy  for  the 
office  within  the  time  prescribed  by  law. 

Ckiunsei  complains  that.  In  the  variety  of 
forms  in  which  the  litigation  of  the  ques- 
tion here  has  been  before  the  courts  of  der- 
nier resort,  he  has  in  vain  vigorously  Insisted 
upon  the  determination  of  the  proposition 
submitted  by  him  that  that  portion  of  sec- 
tion 1197  of  the  Political  Code,  referred  to 
here  under  the  head  of  point  No.  1,  was 
violative  of  certain  provisions  of  the  state  as 
well  as  the  federal  Constitution.  The  part 
of  said  section  toward  which  hostility  is 
thus  directed  was  repealed  by  the  Legislature 
of  1903  (St  1903,  p.  147,  c.  134),  but  appel- 
lant declares  that  he  Is  nevertheless  entitled 
to  a  decision  of  the  question.  But,  under 
the  record  before  us,  we  think  we  are  re- 
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lleved  from  that  duty,  as  we  perceive  nothing 
In  the  case  at  bar  which  Is  affected  by  the 
question;  nor  do  we  appreciate  the  im- 
portance of  declaring  that  the  criticised  part 
of  the  section,  having  long  since  been  re- 
pealed by  the  Legislature,  is  dead  beyond  the 
power  or  hope  of  resurrection.  The  proposi- 
tion involves  a  moot  question.  It  originally 
arose,  however,  in  the  first  trial  of  the  con- 
tested election  case.  Counsel  for  the  plaintiff 
In  that  case  objected  to  the  counting  of  cer- 
tain ballots,  upon  the  ground  that  after  the 
words,  "No  nomination,"  printed  thereon, 
the  voter  had  stamped  a  cross,  and  that  there- 
by said  ballots  were  wholly  invalidated. 
Thereupon,  counsel  for  defendant  in  that 
case  raised  the  point  and  made  the  objection 
that  the  provision  of  the  law  authorizing  the 
printing  on  the  ballots  the  words  "No  nom- 
ination," in  a  case  where  a  political  party 
had  in  fact  made  no  nomination,  was  un- 
qualifiedly unconstitutional  and  void,  and 
that  consequently  no  ballot  containing  those 
words,  whether  a  cross  was  stamped  opposite 
them  or  not,  should  be  counted.  The  trial 
court  overruled  the  objection  made  by  the 
plaintiff,  as  well  as  that  interposed  by  the 
defendant  In  that  case.  The  Supreme  Court, 
as  seen,  reversed  the  cause,  principally  upon 
the  ground  that  the  court  below  erred  in 
overruling  the  objection  of  plaintiff  in  said 
contested  election  case  to  the  counting  of  the 
ballots  upon  which  the  words  "No  nomina- 
tion" appeared  with  a  cross  stamped  after 
them.  It  is  at  a  glance  perceivable  that  the 
objection  challenging  the  constitutional  valid- 
ity of  that  part  of  section  1197,  supra,  re- 
ferred to.  cannot  be  raised  here.  The  ob- 
jection thus  mnde  simply  meant  that  such 
ballots  constituted  testimony  irrelevant  to 
the  issue  in  the  election  contest,  for  the  rea- 
son that  the  act  of  printing  the  words  "No 
nomination"  upon  the  ballots  was  contrary  to 
some  provision  of  the  Constitution.  It  hav- 
ing been  one  of  the  questions  tried  and  con- 
clusively determined  upon  the  objection  of 
appellant  in  the  first  litigation  of  the  ulti- 
mate proposition  In  that  case,  and  which  Is 
practically  the  same  that  is  sought  to  be  es- 
tablished by  this  proceeding,  it  became  there- 
by res  adjudicata.  It  does  not  matter  that 
the  form  of  the  main  question  In  that  case 
was  as  to  which  of  the  rival  candidates  had 
been  In  fact  and  In  law  elected  to  the  con- 
tested ofilce,  and  therefore  In  whom  was 
thereby  invested  the  right  and  title  to  that 
office,  while  here  the  question,  in  form,  Is 
as  to  whether  or  not  the  defendant  Is  usurp- 
ing and  unlawfully  withholding  the  office 
from  the  relator.  The  fact  la  that  It  Is  un- 
doubtedly correct  to  say  that  the  ultimate 
point  or  final  object  sought  to  be  achieved  by 
both  proceedings  was  and  Is  to  secure  the 
occupation  and  control  of  the  office.  All  the 
material  Issues  tried  and  facts  proven  rele- 
vantly bearing  upon  such  issues  in  the  former 
case  were  necessarily  definitively  and  con- 


clusively determined  by  the  Judgment  In  that 
case.  It  follows,  by  consequence,  that  the 
question  raised  by  appellant's  objection  upon 
constitutional  groimds  against  the  counting 
of  the  ballots  in  all  cases  where  the  words 
"No  nomination"  appear  thereon,  whether 
such  words  so  appearing  declared  the  fact 
and  the  truth  or  otherwise,  having  been  pass- 
ed upon  and  decided  In  the  former  case,  is, 
as  Is  true  of  all  the  other  material  questions 
therein  adjudicated,  merged  In  the  Judgment 
in  said  case,  and  upon  which  he  Is  estopped 
from  making  an  attack  in  a  collateral  pro- 
ceeding, unless,  of  course,  it  appeared  that 
the  Judgment  was  void  upon  Its  face  or  the 
record  somewhere  disclosed  that  the  court 
did  not  have  Jurisdiction  of  the  subject-mat- 
ter or  of  the  parties  or  either  of  them.  No 
question  here  is  raised  that  the  Judgment  In 
that  case  was  void  for  any  reason. 

As  to  the  objection  that  the  court  erred  In 
allowing  In  evidence  here  the  Judgment  ob- 
tained by  the  relator  at  the  second  trial  of 
the  contest,  counsel  attempts  to  maintain 
that,  upon  the  authority  of  the  case  of  People 
ex  rel.  Drew  v.  Rodgers,  118  Cal.  394,  46  Pac. 
740,  50  Pac.  668,  the  parties  to  the  election 
contest  and  the  parties  to  this  proceeding 
are  different  and  distinct  from  each  other. 
He  also  claims  that  different  Issues  were  pre- 
sented In  this  proceeding  from  those  adjudi- 
cated in  the  former  case ;  that  the  allegations 
in  the  complaint  concerning  the  election  con- 
test, and  the  Judgment  therein,  were  not  ger- 
mane to  any  question  here  or  necessary  for  a 
determination  of  any  Issues  tendered  in  this 
cause,  and  should  have  been,  upon  his  motion, 
stricken  out  We  are  unable  to  agree  with 
the  learned  counsel  in  this  statement.  There 
are,  in  the  very  nature  of  the  proceedings  be- 
fore us,  essentially  some  new  Issues  tendered. 
For  Illustration,  it  is  alleged  by  the  relator 
that  the  defendant  has  unlawfully  Intruded 
Into,  usurped,  and  is  unlawfully  withholding 
the  office  from  relator.  This  Is  an  Issue 
which  was  not,  technically  speaking,  Involved 
In  the  former  case.  It  Is  also  true  that  the 
defendant  himself  presents  two  new  ques- 
tions, numbered  3  and  4  In  the  order  In  which 
we  are  considering  the  points.  But  It  does 
not  follow  from  these  considerations  that 
the  Judgment  in  the  former  case  was  not  an 
Issue  here.  Indeed,  it  was  an  exceedingly 
important  one  to  the  relator — In  fact,  all-im- 
portant, for  without  it  he  would  have  utterly 
failed  to  make  a  case  against  the  defendant. 

In  the  case  of  Drew  v.  Rodgers,  supra,  the 
court  below  admitted  in  evidence  the  Judg- 
ment roll  In  the  case  of  Drew  v.  Rogers  (Cal.) 
34  Pac.  1081.  The  plaintiff  in  the  last-men- 
tioned case  was  Moses  M.  Drew.  The  relator 
In  the  case  subsequently  tried  was  one  War- 
ren P.  Drew.  The  object  of  both  actions  was 
to  oust  the  defendant  from  the  office  of  chief 
of  police  of  the  city  of  Sacramento.  In  the 
case  of  the  People  ex  rel.  Drew  v.  Rodgers, 
supra,  the  Supreme  Court  says:    "The  court 
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erred  In  admitting  In  evidence  the  judgment 
roll  In  the  case  of  Drew  v.  Rogers,  supra,  and 
In  holding  that  the  defendant  was  estopped 
thereby  from  proving  that  he  had  been  a  citi- 
zen of  the  United  States  for  more  than  90 
days  prior  to  the  election  in  March,  1892. 
The  judgment  was  not  between  the  parties  to 
the  present  action,  nor  was  it  between  the  re- 
lator and  the  defendant."  The  relator  in  the 
case  at  bar  was  the  contestant  In  the  former 
case,  and  merely  because  in  this  proceeding 
the  law  requires  that  he  must  first  obtain 
the  consent  of  the  Attorney  General  before 
Instituting  It,  and  because  the  people  are,  eo 
nomine,  made  parties  to  It,  renders  him  none 
the  less  the  real  party  In  Interest  The  ob- 
ject of  this  proceeding  is,  as  Is  manifest,  prac- 
tically to  enforce  and  carry  out  the  judgment 
in  the  election  contest.  The  appellant  refus- 
ed to  surrender  the  office  to  the  party  adjudg- 
ed by  the  courts  upon  a  trial  of  the  question 
to  be  entitled  to  It  He  was  therefore  an 
usurper  of  the  office,  and  the  relator  was 
compelled  to  resort  to  this  proceeding  for  the 
purpose  of  securing  what  had  been  Judicially 
determined  to  be  his  right  In  order  to  es- 
tablish that  right  here,  it  was  not  only  proper 
but  absolutely  necessary  for  him  to  present 
to  the  courts  the  evidence  of  his  title.  In 
what  other  way  could  he  have  established 
the  allegations  that  the  defendant  was  unlaw- 
fully withholding  the  office  from  him,  and 
that  he  was  himself,  under  the  law,  entitled 
to  exercise  the  duties  of  the  office?  The  de- 
fendant had,  as  his  authority  for  occupying 
the  office,  the  certificate  of  election  Issued  to 
him,  as  required  by  law,  by  the  county  clerk, 
upon  the  declaration  by  the  board  of  super- 
visors, after  canvassing  the  election  returns, 
that  he  had  received  the  highest  number  of 
votes  cast  at  the  election  for  that  office,  and 
was  consequently  elected  thereto.  The  elec- 
tion contest  prosecuted  by  the  relator  result- 
ed In  the  annulment  of  the  certificate  so  re- 
ceived by  the  defendant,  and  the  judgment 
of  the  court  so  annulling  It  was  the  only  au- 
thority of  the  clerk  for  Issuing  to  the  relator 
the  certificate  evidencing  bis  right  to  exercise 
the  duties  of  the  office.  The  ruling  of  the  court 
upon  the  point  under  discussion  was,  as  we 
have  said,  not  only  proper,  but  necessary. 
We  have  thus  disposed  of  the  constitutional 
question  presented  by  counsel,  and  also  the 
second  point,  In  the  order  presented  by  us. 

There  Is  no  merit  In  the  point  that  the 
relator  was  not  qualified  to  hold  the  office 
because  of  nonresidence  In  the  county  at  the 
time  he  took  the  oath  of  office  and  filed  his 
bond  after  the  remittitur  from  this  court  cer- 
tifying its  decision  on  the  appeal  from  the 
judgment  entered  upon  the  second  trial  of 
the  contested  election  case  was  received  and 
filed  in  the  court  below.  The  evidence  upon 
this  point,  consisting  alone  of  the  testimony 
of  the  relator,  was  to  the  eftect  that,  pending 
the  final  determination  by  the  courts  of  the 
election  contest,  the  relator  went  to  Placer 


county  for  the  purpose  of  tcnclitng  school 
He  owned  a  bouse  and  personal  property  In 
El  Dorado  county,  and  left  a  considerable 
portion  of  his  household  effects  in  his  bouse. 
He  testified  that  his  residence  in  Placer  coun- 
ty was  only  temporary,  and  because  he  was 
compelled  to  teach  in  order  to  earn  a  liveli- 
hood for  himself  and  family.  He  never  had 
any  Intention  of  abandoning  El  Dorado  coun- 
ty as  his  home,  and  his  name  remained  on 
the  great  register  as  a  voter  In  that  county; 
that  as  soon  as  the  term  of  school  he  was 
teaching  terminated  he  Intended  to  and  did 
return  to  El  Dorado  county.  The  court's  find- 
ing against  the  contention  of  appellant  upon 
this  point  is  fully  sustained  by  the  evidence. 

The  contention  that  the  relator  failed  to 
qualify  within  the  time  required  by  law  finds 
no  supjwrt  either  In  principle  or  the  decisions 
of  the  courts.  It  has  been  held  In  this  state 
that  where  a  contest  Is  pending  for  an  office, 
section  907  of  the  Political  Code,  prescribing 
the  time  within  which  a  person  elected  to  an 
office  must  take  and  file  his  oath  of  office, 
has  no  application.  People  v.  Potter,  63  Cal. 
127.  According  to  the  agreed  statement  of 
facts  here,  the  remittitur  from  this  court  certl- 
tlfylng  the  affirmance  of  the  judgment  of  the 
court  below  was  received  and  filed  In  the 
last-mentioned  court  on  the  4th  day  of  April. 
190C,  and  the  relator  filed  his  oath  and  bond 
on  April  14th.  The  relator  acted  within  s 
reasonable  time  in  qualifying. 

Under  all  the  circumstances  of  the  case,  as 
disclosed  by  the  record,  we  think  the  defend- 
ant had  no  conceivable  reason  for  withhold- 
ing the  office  from  the  relator,  after  the  de- 
cision of  this  court  affirming  the  judgment 
and  the  order  by  the  Supreme  Court  denying 
the  petition  for  a  rehearing  of  the  case  after 
judgment  here. 

There  are  some  other  points  suggested, 
but  we  do  not  regard  them  worth  noticing. 

The  judgment  Is  affirmed. 


We  concur:    CHIPMAN, 
NETT,  J. 


P.    J.;     bOR- 


«  Cal.  App.  Ur 
DRINKWATER  v.  HOLLAR  et  al.    (Civ.  354.) 
(Court  of  Appeal,  Second  District,  California. 
July  23,  1907.) 

1.  QniETiNQ  TiiXE— Pleadimo— Dexivebt  of 
Deed. 

In  an  action  to  quiet  title,  an  allegation  In 
the  anjiwer  of  the  delivery  of  a  deed,  under 
which  defendants  claimed,  is  deemed  controvert* 
ed  under  Code  Civ.  Proc.  i  4ti2,  providing  that 
the  statement  of  new  matter  in  the  answer  in 
avoidance  or  constituting  a  defense,  must  at 
the  trial  be  deemed  controverted  by  the  opposite 
party. 

2.  Deeds— Deli  VEST. 

Delivery  of  a  deed  is  as  essential  to  the 
passing  of  title  as  the  execution  thereof. 

TEd.  Note. — For  cases  in  point,  see  Cent  Die. 
vol.  16,  Deeds,  I  116.] 

8.    EVIDKWCB— PABOI/— NONDKUVEBT  OT  DXBD. 

While  tjossession  of  a  deed  by  the  grantee 
is  prima  facie  evidence  of  its  delivery,  parol  ex* 
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trinsic  evidence  is  admissible  to  show  that  do 
delivery  was  ever  made  by  tiie  grantor  with  in- 
tent  to  pass  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {  1978.] 
4.  Deeds— Delivebt  bt  Bbokes— Atjthobity. 
Certain  brokers,  acting  for  plaintiff  and  de- 
fendant in  effecting  an  exchange  of  land  for 
certain  stock,  received  a  deed  from  plaintiff, 
with  instructions  not  to  deliver  the  same  untu 
the  transaction  was  completed,  and  plaintiff 
should  liave  liad  time  to  investigate  the  value  of 
the  stock.  Thereafter  plaintiff  told  the  brokers 
he  was  not  satisfied,  and  was  still  investigating 
the  stock;  but  the  brokers,  contrary  to  his 
instructions,  delivered  the  deed  to  defendant. 
Held,  that  neither  plalntifTs  delivery  of  the  deed 
to  the  btoketB.  nor  their  delivery  thereof  to  de- 
fendant, was  effectual  to  pass  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  V5,  Deeds,  i  124.] 

Appeal  from  Superior  Court,  Biverside 
County;   J.  S.  Noyes,  Judge. 

Action  by  T.  P.  Drlnkwater  against  X.  H. 
Hollar  and  others.  From  a  Judgment  for 
plaintift,  and  from  an  order  denying  defend- 
ants' motion  for  a  new  trial,  tbey  appeal. 
Affirmed. 

X.  H.  Hollar,  Flint  &  Barker  and  Barker 
&  Bowen,  for  appellants.  6.  R.  Freeman 
and  E.  W.  Freeman,  for  respondent 

SHAW,  J.  Action  to  qnlet  tlUe.  The  veri- 
fied complaint  is  In  the  usual  form,  ascrib- 
tng  possession  and  ownership  of  the  prtqjerty 
to  plaintiff,  and  alleging  an  unfounded  ad- 
verse claim  of  defendant  thereto.  The  an- 
swer controverts  the  ownership  of  plaintiff, 
and  alleges  that  by  deed  duly  executed  on 
December  28,  1004,  and  delivered  to  defend- 
ant on  January  11,  1905,  plaintiff  conveyed 
the  land  in  question  to  defendant  The  deed 
was  recorded  on  January  12,  1905,  and  this 
action  instituted  on  the  following  day.  Judg- 
ment went  for  plaintiff,  from  which,  and  an 
order  denying  defendant's  motion  for  a  new 
trial  made  upon  a  bill  of  exceptions,  he  ap- 
peals. 

On  December  28,  1904,  the  respondent, 
Drlnkwater,  executed  an  "agreement  for  ex- 
change," which  recited  that  he  had  placed 
■with  Rains  &  Hunter,  who  were  real  estate 
brokers  acting  as  agents  for  both  parties, 
the  land  In  question  (particularly  describing 
it),  which  he  desired  to  exchange  for  prop- 
erty consisting  of  $6,500  per  value  of  the 
stock  of  the  Toledo,  Columbus  &  Cincinnati 
Railway  Company,  then  owned  by  appellant 
and  authorized  said  Rains  &  Hunter  to  act 
as  his  agents  in  negotiating  such  exchange, 
and  agreed  If  they  should  secure  an  accept- 
ance of  the  proposition  for  such  exchange 
to  furnish  a  certificate  of  title  and  a  deed 
of  bargain  and  sale  conveying  a  good  and 
sufflclent  title  to  the  property,  and,  upon  se- 
curing the  acceptance  of  the  proposition  to 
exchange  the  real  estate  for  the  stock,  agreed 
to  pay  Rains  &  Hunter  the  sum  of  $273  as 
commission  for  their  services.  On  the  same 
day  the  appellant  Hollar  accepted  the  prop- 


osition by  a  written  agreement  to  that  effect, 
as  follows:  "This  agreement  witnesseth: 
That  I,  X.  H.  Hollar,  of  Lima,  Ohio,  owner 
of  the  second  piece  of  property  described 
within,  hereby  accept  the  proposition  of  ex- 
change made  therein,  and  upon  the  terms 
therein  stated,  and  agree  to  furnish  said 
stock  mentioned  In  within  agreement  to  T. 
P,  Drlnkwater  or  his  assigns  or  representa- 
tives. And  I  further  agree  to  pay  Rains 
&  Hunter  commission  for  said  exchange. 
•  *  *  [Signed]  X.  H.  Hollar."  A  deed 
of  conveyance,  whereby  Drlnkwater  and  his 
wife  conveyed  to  appellant  the  real  estate 
in  question,  was  duly  executed,  and  on  Janu- 
ary 4, 1903,  said  Drlnkwater  placed  the  deed, 
together  with  bis  note  for  the  sum  of  $273, 
covering  the  agreed  commission,  with  Rains 
&  Hunter,  who  gave  him  a  receipt  therefor, 
as  follows:  "January  4,  1904.  Received 
from  T.  P.  Drlnkwater  deed  to  X.  H.  Hollar 
of  lot  5  In  block  47  of  the  lands  of  SoutU 
Riverside  Land  &  Water  Co.  In  Corona,  Calif. 
Agreement  for  certificate  of  title  that  land 
Is  to  be  free  and  clear  except  Incumbrances 
mentioned  in  deed,  and  note  of  $275  as  com- 
mission for  the  exchange  of  said  property. 
Rains  &  Hunter.  On  the  above  we  have 
$6,500.00  stock  per  value  of  the  T.  C.  &  C. 
Ry.  Co.,  which  we  agree  to  deliver  to  said 
T.  P.  Drlnkwater  on  demand.  Rains  &  Hunt- 
er." Appellant's  claim  Is  based  upon  the  deed 
executed  by  Drlnkwater,  which,  It  is  alleged, 
was  delivered  to  defendant  Hollar  on  the 
llth  day  of  January,  1903. 

Under  section  462  of  the  Code  of  Civil 
Procedure  this  allegation  of  delivery  of  the 
deed  is  deemed  to  be  controverted.  Upon 
the  issue  thus  tendered  by  the  answer,  the 
court  found  there  had  been  no  delivery  of 
any  deed  conveying  the  property  to  the  de- 
fendant Assuming  the  evidence  upon  which 
the  court  based  its  conclusion  to  have  been 
admissible,  it  was  sufflclent  to  Justify  the 
finding.  The  evidence  tended  to  prove  there 
was  no  delivery  of  the  deed;  that  repre- 
sentations as  to  the  value  of  the  stock  had 
been  made  to  plaintiff;  that,  while  he  left 
the  deed  with  Rains  &  Hunter,  it  was  so 
deposited  upon  an  understanding  that  they 
should  retain  possession  thereof  and  bold  un- 
til the  deal  was  completed,  and  until  be 
should  have  time  to  investigate  the  value  of 
'the  stock ;  that  thereafter  he  told  them  that 
he  was  not  satisfied  and  was  still  Investigat- 
ing its  value,  but  that,  contrary  to  his  in- 
structions, they  delivered  the  deed  to  appel- 
lant— to  all  of  which,  and  other  testimony 
of  similar  character,  defendant  objected,  up- 
on the  ground  that  there  was  no  issue  under 
which  such  testimony  was  admissible.  The 
action  was  prosecuted  under  the  provisions 
of  section  738,  Code  Civ.  Proc.  The  deed 
upon  which  defendant  bases  his  claim  of 
title  was  duly  signed,  acknowledged,  and 
recorded,  and  constituted  an  apparently  good 
record  title.  But  delivery  of  a  dewl  is  equal- 
ly essential  la  transferring  title  as  the  act 
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of  signing.  "Delivery  !s  tbe  force  that  vital- 
izes the  Instrument."  Gould  v.  Wise,  97  Cal. 
532,  32  Pac.  576,  33  Pac.  323.  While  pos- 
session of  the  deed  was  prima  facie  evidence 
of  Its  delivery,  it  was  not  conclusive,  but 
might  be  controverted  by  extrinsic  evidence 
showing  that  It  was  never  delivered.  If  the 
deed  was  not  delivered  to  the  grantee,  plain- 
tiff was  not  divested  of  bis  title.  In  a  legal 
sense,  there  can  be  no  delivery  of  an  Instru- 
ment without  the  consent  of  the  grantor.  "It 
may  be  shown  by  parol  evidence  that  a  deed 
In  the  possession  of  the  grantee  was  not  de- 
livered." Devlin  on  Deeds,  §S  294,  295.  "And 
even  If  the  deed  is  deposited  with  the  gran- 
tee, but  for  a  purpose  other  than  delivery, 
it  would  not  take  effect  as  a  deed;  nor  can 
a  title  be  derived  from  a  deed  which  has 
not  been  delivered.  While,  therefore,  it  Is 
not  competent  to  control  a  deed  by  parol  evi- 
dence where  It  has  taken  effect  by  delivery. 
It  is  always  competent  by  such  evidence 
to  show  that  the  deed,  though  In  the  grantee's 
hands,  has  never  been  delivered."  Wash- 
burn on  Real  Property,  311.  "But  whether 
there  has  been  a  valid  delivery  or  not  must 
be  decided  by  determining  what  was  the  In- 
tention of  tbe  grantor  and  by  regarding  the 
particular  circumstances  of  the  case."  Dev- 
lin on  Deeds,  S  2(!9.  The  Intent  of  the  gran- 
tor, rather  than  the  mode  of  executing  the 
Intention,  Is  the  crucial  point.  Corker  v. 
Corker,  95  Cal.  308,  30  Pac.  541.  It 
may  be  deposited  with  a  third  person  mere- 
ly as  custodian  for  safekeeping,  or,  as  In 
the  case  at  bar,  "to  hold  until  this  deal  was 
completed  subject  to"  respondent's  "investi- 
gation of  this  stock."  It  Is  settled  that 
delivery  Is  not  complete  until  the  grantor  has 
voluntarily  surrendered  all  control  over  It. 
The  sole  issue  is  whether  or  not  the  deed  in 
question  was  delivered — not  that  Its  delivery 
was  procured  by  fraud,  or  breach  of  trust. 
Respondent  contends  that  It  was  not  deliver- 
ed at  all,  and  the  court  so  found.  Neither 
fraud  nor  breach  of  trust  enter  Into  the 
case.  Hence  the  very  able  argument  and 
cases  cited  bearing  upon  the  subject  of  the 
cancellation  of  deeds  and  remedies  where 
delivery  thereof  has  been  obtained  through 
fraud  do  not  apply  to  this  case.  Plaintiff, 
as  said  In  tbe  opinion  of  the  Supreme  Court 
in  Cutler  v.  FItzgibbons,  148  Cal.  562,  83  Pac. 
1075,  decided  January  29,  1906,  "Is  not  try- 
ing to  set  aside  a  deed  which  conveyed  the 
legal  title,  on  the  ground  that  the  deed  was 
procured  through  fraud,  mistake,  undue  In- 
fluence, conspiracy,"  etc.  Plaintiff  had  the 
legal  title.  It  certainly  did  not  pass  out  of 
him  by  a  written  instrument  which  was  nev- 
er delivered.  Having  the  legal  title  to  the 
land,  be  brings  this  action  to  have  bis  title 
thereto  quieted  against  appellant,  who  asserts 
and  proclaims  an  estate  in  tbe  land  based  up- 
on a  deed  which,  according  to  resiKindent's 
contention,  bad  never  been  delivered.  The  act 
of  Rains  &  Hunter  In  turning  over  the  deed  to 


appellant  contrary  to  tbe  expressed  wishes  of 
Drinkwater  was  as  Ineffectual  In  divesting 
the  latter  of  title  as  though  it  bad  been  forg- 
ed or  stolen.  Denis  v.  Velati,  9C  Cal.  223, 
31  Pac.  1;  Black  v.  Sharkey,  104  Cal.  279, 
37  Pac.  939;  Gould  v.  Wise,  97  Cal.  532,  32 
Pac.  576,  33  Pac.  323;  Hibberd  t.  Smith, 
67  Cal.  547,  4  Pac.  473,  8  Pac.  46,  56  Am. 
Rep.  726.  Rains  &  Hunter  were  the  agents 
of  both  parties.  The  deposit  of  tbe  deed  witb 
them,  under  the  circumstances  of  this  case, 
conferred  no  authority  to  deliver  It  to  the 
grantee.  Plaintiff  does  not  seek  a  rescission 
of  tbe  contract,  but  contends  that  tbe  deed 
Is  void  for  want  of  delivery;  nor  Is  It  an 
action  by  one  having  an  equitable  interest 
to  establish  a  trust  in  one  holding  tbe  legal 
title.  Delivery  of  an  Instrument  Is  a  ques- 
tion of  fact  Independent  of  tbe  writing  It- 
self, and  extrinsic  evidence  to  prove  non- 
delivery is  admissible,  notwithstanding  the 
fact  that  the  adverse  claim  of  title  constitut- 
ing the  cloud  is  based  upon  an  apparently 
good  record  title.  Arrlngton  v.  Liscom,  34 
Cal.  365,  94  Am.  Dec.  722. 

Tbe  judgment  and  order  appealed  from 
are  affirmed. 

We  concur:  ALLEN,  P.  J.;  TAGGAUT,  J. 


(  Cal.  App.  IK 
CONTINENTAL  BUILDING  &  LOAN  ASS'N 
v.  BEAVER  et  al.    (Civ.  411.) 

(Court  of  Appeal,  Second  District,  California. 
.Tuly  24,    1907.) 

1.  Appeal— Motion    fob    Dismissal— Neces- 
sity roB  Stating  Grounds. 

That  the  notire  of  motion  to  dismiss  an 
appeal  did  not  specify  appellant's  failure  to  file 
an  undertaking  within  the  required  time  does 
not  affect  respondent's  right  to  a  dismissal  on 
that  ground. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  3155.] 

2.  Same— Undbbtakirg — Time  fob  Filing. 

Under  Code  Civ.  Proc.  §  940.  making  an 
appeal  ineffectual  for  any  purpose  unless  an 
undertaking  \>e  filed  within  five  days  after  serv- 
ice of  the  notice  of  appeal,  the  Court  of  Appeal 
acquires  no  jurisdiction  where  the  undertaking 
is  not  filed  within  the  required  time,  and  tbe 
appeal  must  be  dismissed. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  {  2065.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Charles  Monroe,  Judge. 

Action  by  the  Continental  Building  &  Loan 
Association  against  William  J.  Beaver  and 
another.  Defendants  appeal  from  the  judg- 
ment, and  plaintiff  moves  to  dismiss  tbe  ap- 
peal.   Appeal  dismissed. 

C.  W.  Pendleton,  for  appellants.  Frank 
O.  Flnlayson,  for  respondent. 

SHAW,  J.  Respondent  asks  that  the  ap- 
peal from  tbe  judgment  herein  be  dismissed. 
The  ground  for  tbe  motion,  as  stated  in  tbe 
notice  thereof,  is  that  the  transcript  of  the 
record  to  be  used  on  tbe  appeal  has  not  been 
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filed,  and  the  tliue  for  filing  the  same  baa 
expired.  In  support  of  the  motion,  a  cer- 
tittontc  of  the  clerk  of  the  court  rendering 
said  Judgment  Is  presented.  Among  other 
facts  disclosed  by  this  certificate,  It  appears 
that  the  Judgment  was  entered  on  January 
24,  1907;  that  on  the  10th  day  of  February 
appellant  duly  served  upon  respondent  his 
notice  of  appeal  from  said  Judgment;  that 
on  February  27,  1907,  eight  days  after  the 
service  of  said  notice,  appellant  filed  in  the 
office  of  said  clerk  an  undertaking  on  appeal. 
Section  040,  Code  Civ.  Proc,  provides  that 
"the  appeal  Is  ineflFectual  for  any  purpose 
unless  within  five  days  after  service  of  the 
notice  of  appeal  an  undertaking  be  filed." 

The  notice  of  motion  does  not  specify  the 
failure  to  file  the  required  undertaking  with- 
in five  days  from  service  of  the  notice  of  ap- 
peal as  a  ground  for  dismissal  of  the  appeal. 
This,  however.  Is  not  necessary.  The  filing 
of  the  undertaking  within  the  time  fixed  by 
the  provision  of  said  section  940,  Code  Civ. 
Froc.,  Is  absolutely  essential  to  give  this 
court  Jurisdiction.  Rose  v.  Mesmer,  134  Cal. 
459,  66  Pac.  594;  Hoyt  v.  Stark,  134  Cal. 
178,  66  Pac.  223,  86  Am.  St.  Eep.  246.  "The 
matter  going  to  the  Jurisdiction  of  this  court 
to  entertain  the  appeal.  It  would  seem  to  be 
Immaterial  in  what  manner  comes  the  sug- 
gestion that  the  steps  necessary  to  confer  Ju- 
risdiction have  not  been  taken."  Bullock  v. 
Taylor,  112  Cal.  147.  44  Paa  457.  When  the 
facts  appear  showing  want  of  Jurisdiction,  It 
Is  the  duty  of  the  court  of  its  own  motion  to 
dismiss  the  attempted  appeal.  As  the  under- 
taking was  not  filed  within  five  days  after 
service  of  the  notice  of  appeal,  this  court  has 
no  Jurisdiction  to  entertain  the  same,  and  the 
appeal  Is  therefore  dismissed. 

This  conclusion  renders  it  unnecessary  to 
consider  other  points  made  In  presenting  the 
motion. 

We  concur:    ALLEN,  P.J.;  TAGQART.J. 


CONTINENTAL  BTTILDING  &  LOAN  ASS'N 

V.  BEAVER.    (Civ.  412.) 

(Court  of  Appeal,  Second  Dirtrict,  California. 

July   24.   1907.) 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Charles  Monroe,  Judge. 

.Action  by  the  Continental  Building  &  Loan 
Association  against  William  J.  Beaver.  De- 
fendant appeals  from  the  Judgment,  and 
plaintiff  moves  to  dismiss  the  apjieal.  Ap- 
peal dismissed. 

C.  W.  Pendleton,  for  appellant  Frank  6. 
FInlayson,  for  respondent 

SHAW,  J.  Motion  to  dismiss  an  appeal 
from  Judgment. 

The  facts  in  this  case  are  identical  with 
those  involved  in  Continental  Building  & 
Loau  AssQciatloa  T.  William  J.  Beaver  et  aL 


(Civ.  411)  91  Pac.  666,  the  appeal  In  which 
was  this  day  dismissed  for  failure  to  file 
the  required  undertaking  within  five  days 
after  service  of  notice  of  appeal. 

Uiwu  the  authority  of  that  case,  the  appeal 
herein  Is  likewise  dismissed. 

We  concur:    ALLEN,  P.  J.;  TAGGART,  J. 


«  Cal.  App.  m 
STEWART  et  al.  v.  SMITH  et  al.    (Civ.  345.) 

(Court   of   Appeal.   Third  District,    California. 

July  30,  1907.    Rehearing  Denied  by 

Supreme  Court  Sept  20,  1007.) 

1.  Specific  Pertobuarcb— Cortbact  to  Wux 
— Requisites. 

Under  the  express  iirovisioDa  of  Civ.  Code, 
8  3391,  in  order  to  entitle  a  party  to  specific 
performance  of  a  contract  to  dispose  of  property 
by  will,  the  contract  must  be  based  on  an  ade- 
quate consideration,  must  be  just  and  reasou- 
able  as  to  the  party  against  whom  It  is  sought 
to  be  enforced,  and  certain  and  definite,  not 
within  the  statute  of  frauds,  free  from  fraud 
or  undue  influence  committed  by  the  enforcing 
party,  and  its  enforcement  must  not  involte  an 
invasion  of  the  rights  of  an  innocent  third  party. 
[Ed.  Note.— For  cases  in  point,  gee  CJent  Dig. 
vol.  44,  Specific  Performance,  §  223.] 

2.  Saue  —  Pasties  Coiifi.airaiit  —  Misjoin- 
der. 

Where  complainants  were  all  interested  in 
a  suit  to  compel  specific  performance  of  a  con- 
tract to  dispose  of  real  and  personal  property 
by  will,  there  was  no  misjoinder  of  parties  com- 
plainant, because  they  were  not  all  interested 
to  the  same  extent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  44,  Specific  Performance,  {  345.) 

3.  Same— Parties  Defendant— ExECtrroR. 

Where  an  execntor  had  no  interest  in  the 
distribution  of  an  estate,  he  was  not  a  necessary 
party  to  a  suit  between  all  the  persons  claim- 
ing an  interest  in  the  estate  to  enforce  specific 
pprformance  of  a  contract  with  testatrix  for  the 
disposition  of  her  property  by  will. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  g  347.] 

4.  Wills— CoNTBACT  to  Devise— Validitt. 

A  contract  by  which  testatrix  agreed  to 
convey  property  in  a  particular  manner  by  will 
was  not  invalid  as  a  contract  providing  for  the 
sale  of  property,  some  of  which  had  neither  ac- 
tual nor  potential  existence  at  tlie  time,  within 
Civ.  Code,  $  1722,  providing  that  the  sulyect  of 
a  sale  must  be  property,  the  title  to  which  can 
be  immediately  transferred. 

5.  Frauds,  Statcte  of— Contract  to  Wilit— 
Performance  Within  Year. 

A  contract  by  which  testatrix,  in  considera- 
tion of  a  transfer  of  certain  property  to  her  by 
her  children,  agreed  to  make  a  will,  leaving  at 
her  death  the  whole  of  the  property  or  residue 
thereof  and  all  increase  and  accumulations  to 
her  children,  share  and  share  alike,  and  to  exe- 
cute a  will  so  providing  was  not  within  the  stat- 
ute of  frauds  as  an  agreement  not  to  be  per- 
formed within  a  year. 

[Ed.  Note.— For  caaes  in  point,  see  Cent  Dig. 
vol.  23,  Frauds,  Statute  of,  {  81.] 

6.  Same— AoKEEMKNT  fob  tue  Sale  of  Real 
Property— Demi-brer. 

A  bill  for  specific  performance  of  an  alleged 
contract  to  make  a  will  devising  and  bequeath- 
ing all  testatrix's  property,  of  which  she  should 
die  seised,  alleging  that  at  the  time  of  her  death 
she  left  an  estate  of  the  value  of  $32,547.2.S, 
was  not  demurrable,  in  that  the  agreement  oral- 
ly provided  for  the  sale  of  real  property  within 
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the  statute  of  frauds  (Code  Civ.  Troc.  i  1973; 
Civ.  Code,  8  1624);  it  not  appearing  that  such 
estate  consisted  of   realty. 
7.  Specific   Pebfosmamce  —  Executed   Con- 
tract—IIioiit  TO  I'lXAD  Statute. 

Testatrix's  husband  died  seised  of  real  and 
personal  propert.v  of  the  value  of  $17,000,  with 
debts  not  exceeding  $1,00U,  all  of  which  estate 
consisted  of  community  property.  Testatrix  was 
appointed  administratrix,  and  contracted  with 
complainants,  her  children,  that,  if  they  would 
convey  their  interests  as  heirs  at  law  in  their 
father's  estate  to  her,  testatrix  would  enjoy  the 
property  for  her  support  for  life,  and  would  in- 
vest the  surplus  income,  and  bequeath  the  resi- 
due and  all  increase  and  accumulations  to  her 
children  at  her  death,  in  equal  shares  by  will. 
Held  that,  complainants  having  executed  a  con- 
veyance of  their  interests  pursuant  to  such 
agreement,  testatrix's  contract  to  will  became 
executed  so  far  as  complsinants  were  concerned, 
80  that  the  statute  of  frauds  was  no  defense 
to  a  snit  by  them  for  specific  performance. 

Appeal  from  Superior  Court,  Sutter  Coun- 
ty; K.  S.  Mabon,  Judge. 

Suit  by  John  H.  Stewart  and  others  against 
Mary  S.  Smith  and  others,  to  compel  specific 
performance  of  a  contract  to  make  a  testa- 
mentary disposition  of  property.  From  a  de- 
cree in  favor  of  complainants,  defendants  ap- 
peal.   Affirmed. 

W.  H.  Carlln  and  M.  B.  Sanborn,  for  ap- 
pellants. S.  J.  Stabler  and  A.  C.  McLaugh- 
lin, for  respondents. 


BURNETT,  J.  The  action  Is  in  equity  to 
compel  specific  performance  of  a  contract 
to  make  a  certain  testamentary  disposition  of 
property.  Two  of  the  plaintiffs  are  children, 
and  the  other  two  are  daughters,  of  a  de- 
ceased child  of  James  S.  Stewart  and  Annie 
Stewart,  decedents.  All  the  other  heirs,  leg- 
atees, and  devisees  of  said  Annie  Stewart, 
deceased,  are  made  defendants.  It  appears 
from  the  complaint  that  said  James  S.  Stew- 
art, at  the  time  of  bis  death  in  1870,  left 
property,  real  and  personal,  of  the  value  of 
^17,000.  All  claims  against  the  estate  did  not 
exceed  the  sum  of  $1,000.  In  the  same  year 
Annie  Stewart,  widow  of  said  James  S.  Stew- 
art, was  appointed  administratrix  of  his  es- 
tate, and  remained,  such  until  the  administra- 
tion of  the  estate  was  closed,  April  8,  1893. 
All  the  estate  of  said  James  S.  Stewart  was 
community  property.  Some  time  in  the  year 
1873  the  said  Annie  Stewart  "for  her  better 
maintenance  and  support  during  her  life  oral- 
ly solicited  and  requested  her  said  sons,  John 
H.  Stewart  and  Charles  E.  Stewart  and  her 
said  daughter  Elizabeth  Reilay  (nte  Stewart), 
deceased,  mother  of  said  plaintiffs,  Luella  M. 
Rellay  and  Mabel  S.  Kellogg  (nte  Reilay),  to 
deed,  sell,  assign,  and  deliver  to  her  all  their 
and  each  of  their  shares  and  interests  as 
belrs  at  law  of  their  said  father  of.  In,  and 
to  their  said  father's  estate,  upon  the  oral 
promise,  contract,  and  agreement.  In  consid- 
eration therefor,  that  she,  the  said  Annie 
Stewart,  would  use  and  enjoy  the  said  prop- 
erty for  her  support  and  maintenance  during 
ber  life,  and  would  manage  said  property  and 


invest  the  Income,  rents.  Issues,  and  profits 
thereof,  and  at  ber  death  she  would  leave 
the  whole  of  said  property,  or  the  residue 
thereof,  and  all  Increase  and  accumulations 
thereof,  to  her  said  10  diildren,  share  and 
share  alike,  and  would  make,  execute,  and 
leave  In  existence  at  her  death  a  last  will 
and  testament,  wherein  and  by  the  terms  of 
which  she  would  give,  demise,  and  bequeath 
to  her  said  10  children,  share  and  share  alike, 
or  to  the  heirs  of  any  deceased  child  by  right 
of  representation  all  the  property  of  which 
she  might  die  seised  or  possessed."  The  said 
John  H.  Stewart  and  Charles  B.  Stewart  and 
Elizabeth  Reilay  accepted  said  proposition 
and  agreed  to  do  as  requested  by  their  moth- 
er upon  the  terms  proposed  by  her.  There- 
after, on  or  about  Noveml)er  22,  1873,  In  com- 
pliance with  their  part  of  the  agreement,  they 
transferred  to  their  said  mother  all  their  in- 
terest in  the  personal  estate  of  their  father, 
and  in  conjunction  with  the  other  children, 
and  in  pursuance  of  said  agreement,  they  exe- 
cuted and  delivered  to  their  said  mother  a 
conveyance  of  their  interest  in  the  real  proi>- 
erty  of  their  father,  situated  In  Sutter  coun- 
ty, Cal.,  and  on  or  about  June  5,  1883,  In 
further  compliance  with  said  contract,  and  In 
full  consummation  thereof,  and  in  conjunc- 
tion with  their  mn'.her,  and  with  all  of  the 
other  heirs  of  the  said  James  S.  Stewart, 
they  made,  executed,  and  delivered  for  a  val- 
uable consideration  to  one  Charles  P.  Winz- 
lau  all  their  and  each  of  their  interests  in 
and  to  all  the  real  property  of  the  estate  of 
said  James  S.  Stewart,  situate  In  the  state  of 
Ohio,  and  all  the  corresponding  proceeds  of 
said  sale  were  given  to  and  accepted  by  said 
Annie  Stewart  in  pursuance  of  said  contract 
and  agreement.  The  said  Annie  Stewart  re- 
ceived the  income  and  profits  of  said  estate 
and  applied  a  portion  of  the  same  and  the 
proceeds  of  the  sales  of  personal  property  to 
her  support,  and  Invested  the  resldiie  in  real 
property  in  the  said  county  of  Sutter.  On 
April  8, 1893,  ttie  entire  residue  of  the  estate 
of  the  said  James  Stewart  was  distributed  to 
the  said  Annie  Stewart  and  was  of  the  value 
of  about  $30,000.  Said  Annie  Stewart  died 
testate  August  6, 1904,  and  left  estate  in  said 
Sutter  county  of  the  value  of  about  $32,000. 
Her  will  was  admitted  to  probate,  and  letters 
of  administration  were  Issued  to  defendant 
William  W.  Stewart.  Said  last  will  and  tes- 
tament provides  that  neither  of  the  plaintiffs 
should  receive  anything  by  virtue  of  said 
will,  and  the  complaint  alleges  "that  said 
Annie  Stewart,  deceased,  thereby  ignored,  re- 
pudiated, and  violated  said  contract  and 
agreement  so  entered  Into  as  aforesaid  and  so 
as  aforesaid  fully  performed  on  the  part  of 
said  John  H.  Stewart,  Charles  E.  Stewart, 
and  Elizabeth  Reilay."  A  demurrer  was  In- 
terposed and  overruled,  and,  defendants  de- 
clining to  answer,  judgment  was  entered  as 
prayed  for,  establishing  the  agreement  and 
decreeing  distribution  to  plaintiffs  cf  the  pro- 
portion of  the  residue  of  the  estate  to  which 
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each  Ss  entitled  under  the  terms  of  the  said 
contract.  From  this  Judgment  the  appeal  is 
taken. 

That  contracts  providing  for  disposition  of 
property  by  will  are  enforceable  is  clearly  es- 
tablished by  the  authorities.  There  are,  how- 
ever, certain  imi)ortant  conditions  and  lim- 
itations, hereafter  to  be  noticed,  under  which 
a  court  of  equity  will  decree  a  specific  per- 
formance of  such  contracts.  In  the  case  of 
Johnson  t.  Hubbell,  10  N.  J.  £^.  332,  6C  Am. 
Dec.  776,  it  is  said  by  the  C!ourt  of  Chancery 
of  New  Jersey  that:  "The  law  permits  a 
man  to  dispose  of  his  own  property  at  bis 
pleasure,  and  no  good  reason  can  be  assigned 
why  be  may  not  mal^e  a  legal  agreement  to 
dispose  of  his  property  to  a  particular  in- 
dividual, or  for  a  particular  puriMse  as  well 
by  will  as  by  a  conveyance  to  be  made  at 
some  specific  future  period,  or  upon  the  hap- 
pening of  some  future  event.  It  may  l>e  un- 
wise for  a  man  in  this  way  to  embarrass 
himself  as  to  the  final  disposition  of  his  prop- 
erty, but  be  is  the  disposer  by  law.  ot  his  own 
fortune,  and  the  sole  and  best  judge  as  to  the 
time  and  manner  of  disposing  of  it.  A  court 
of  equity  will  decree  the  specific  i)erformaace 
of  such  an  agreement  upon  the  recognized 
principles  by  which  It  Is  governed  In  the  exer- 
cise of  this  branch  of  its  Jurisdiction."  The 
reports  contain  many  cases  abounding  In  in- 
teresting and  Instructive  observations  upon 
this  subject,  but  we  content  ourselves  with 
merely  a  citation  of  some  of  them:  Kofka  v 
Roslcky,  41  Neb.  328,  68  N  W.  738,  25  L.  R. 
A.  207,  43  Am.  St  Kep  685;  Lothrop  v.  Mar- 
ble, 12  S.  D.  511,  81  N.  W.  885,  76  Am.  SL 
Bep.  626;  Svanburg  t.  Fosseen,  75  Minn. 
350,  78  N.  W.  4,  43  L.  R.  A.  427,  74  Am.  St. 
Rep.  400;  Nowack  t.  Berger,  133  Mo.  24,  34 
8.  W.  489,  31  L.  R.  A.  810,  54  Am.  St  Rep. 
663;  Kormlnsky  v.  Korminsky,  21  N.  X.  Supp. 
611,  2  Misc.  Rep.  138;  Townsend  t.  Vander- 
werker,  160  U.  S.  171,  16  Sup.  Ct  258,  40  L. 
Ed.  383;  Wblton  T.  Whiton,  63  N.  E.  722, 
179  III.  32;  Bush  y.  Whitaker,  91  N.  T.  Sn]»>. 
616,  45  Misc.  Rep.  74;  Owens  v.  McNally, 
113  Cal.  444,  45  Pac.  710,  33  L.  R.  A.  869; 
McCabe  t.  Healy,  138  Oai.  81,  70  Pac.  1008; 
Scbaadt  t.  Mutual  Life  Ins.  Co.,  2  Cal.  App. 
715,  84  Pac.  249.  The  same  general  princi- 
ples of  equity  Jurisdiction  apply  to  these 
cases,  as  stated  in  Johnson  v.  Hubbell,  supra, 
that  must  be  present  in  the  enforcement  of 
contracts  to  convey  during  the  lifetime  of  the 
parties.  In  other  words:  There  must  be  an 
adequate  consideration;  the  contract  must  be 
Just  and  reasonable  as  to  the  party  against 
whom  it  is  sought  to  be  enforced;  the  other 
party  must  not  have  practiced  fraud  nor  un- 
due influence  in  securing  the  contract;  it 
must  be  certain  and  definite,  not  within  the 
statute  of  frauds;  and  its  enforcement  must 
not  involve  an  invasion  of  the  legal  or  equi- 
table rights  of  an  innocent  third  party.  Sec- 
tion 3391,  Civ.  Code;  Pomeroy's  Equity  Juris, 
i  1405;    Davison  r.  Davison,  13  N.  J.  Eq, 


252;  Shakespeare  v.  Markham,  10  Hun  (N. 
T.)  322;  Rivers  v.  Rivers,  3  Desaus.  (S.  C.) 
190,  4  Am.  Dec.  609;  Stanton  t.  Miller,  58 
N.  T.  192;  McCiure  y.  McClure,  1  Pa.  878; 
Wright  y.  Wright,  31  Mich.  380. 

It  is  contended  by  appellants  that  the  con- 
tract before  us  does  not  satisfy  the  require- 
ment of  these  principles  of  equity,  and,  be- 
sides, that  the  complaint  Is  objectionable  in 
other  respects,  and  to  the  consideration  of  the 
specific  objections  made  by  appellants  and 
raised  by  their  demurrer  we  direct  our  at- 
tention. 

1.  There  Is  no  misjoinder  of  parties  plainr 
tiff.  The  contention  of  appellants  in  this  re- 
spect can  be  answered  no  better  than  by  a 
quotation  from  the  case  of  Whitehead  ▼. 
Sweet  126  Cal.  70,  68  Pac.  876,  where  the 
Supreme  Court,  speaking  through  Commis- 
sioner Cooper,  says:  "A  court  of  equity  ab- 
hors a  multiplicity  of  suits.  No  fixed  rule 
can  be  laid  down  by  which  to  determine 
whether  a  given  bill  in  equity  is  or  Is  not 
subject  to  the  objection  of  multifariousness. 
*  •  •  A  bill  in  equity  la  said  to  be  mulU- 
farlous  when  distinct  and  Independent  mat- 
ters are  joined  therein.  If  the  subject-mat- 
ter in  the  main  relates  to  one  transaction 
around  which  the  others  cluster,  and  each 
party  has  an  Interest  In  some  matters  In  the 
suit,  and  they  are  connected,  even  though  all 
the  parties  do  not  have  an  Interest  in  all  the 
matters  in  the  suit  the  bill  is  not  multi- 
farious"—citlug  Storj''B  Kq.  Pleading.  f|  2(71, 
272a,  Wilson  v  Castro  31  Cal.  429  See, 
also  Lantgan  y.  Ncely  (Cal.  App)  89  Pac, 
441.  The  purpose  ot  the  suit  here  Is  to  en- 
force a  contract  made  with  decedent  In  which 
all  the  plamtiffs  are  directly  interested.  The 
subject-matter  relates  to  that  one  transac 
tion,  and  it  is  of  no  consequence  that  the 
plaintiffs  are  not  all  interested  therein  to  the 
same  extent  It  would  be  a  singular  rule 
that  would  require  these  plaintiffs  to  bring 
separate  actions  to  establish  the  same  con- 
tract If  they  had  done  so,  defendants  would 
undoubtedly  have  a  right  to  complain  of  the 
Inconvenience  and  unnecessary  expense  occa- 
sioned thereby.  The  cases  dted  by  appel- 
lants, as  we  view  the  matter  are  not  in  point, 
and  we  deem  it  unnecessary  to  review  them. 

2.  The  executor  la  not  a  necessary  party 
to  the  action.  All  the  deviseee,  legatees,  and 
persons  claiming  an  interest  in  the  estate 
are  made  parties  plaintiff  and  defendant 
and,  as  the  executor  has  no  Interest  as  such 
In  the  distrlbntion  of  the  estate,  he  Is  prop- 
erly excluded  from  a  contest  over  the  right 
to  a  distribution  of  the  whole  or  a  part  of 
it  Estate  of  Wright  49  Cal.  550;  Jones  v. 
Lament  118  Cal.  499,  60  Pac.  766,  62  Am. 
St  Rep.  251;  Estate  of  Healy,  137  Gal.  474, 
70  Pac.  455. 

?  Attention  is  directed  by  appellants  to 
several  particulars  wherein  they  claim  the 
complaint  is  open  to  the  objection  that  it 
does  not  state  suflident  facts  to  constitute 
a  cause  of  action.    It  is  contended  that,  if 
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the  contract  of  Annie  Stewart  Is  to  be  treat- 
ed as  a  sale  of  her  property  to  plaintiffs,  It 
must  be  held  to  be  void  for  the  reason  that 
It  Included  property  having  neither  an  actual 
nor  potential  existence  at  the  time.  Civ. 
Code.  !  1722.  But  it  Is  too  plain  for  argu- 
ment that  the  contract  does  not  purport  to 
constitute  a  sale  by  her,  but  an  agreement  to 
convey  at  a  future  period.  It  Is  manifest 
that  said  section  has  no  application.  Again, 
It  is  urged  that  the  contract  Is  void  for  two 
reasons:  "(1)  By  its  terms  the  agreement 
was  not  to  be  performed  within  a  year  from 
the  making  thereof ;  and  (2)  It  was  an  agree- 
ment for  the  sale  of  real  property.  Code  Civ. 
Proc.  §  1973;  Civ.  Code,  §  1624;  Story's  Eq. 
Juris.  I  752."  In  response  to  the  former 
specification,  it  is  suBlcient  to  say  that  the 
contract  In  question  Is  not  "an  agreement 
that  by  Its  terms  Is  not  to  be  performed 
within  a  year  from  the  making  thereof."  It 
is  said  in  McKeany  v.  Black,  117  Cal.  592, 
49  Pac.  710:  "If  the  contract  by  its  terms 
is  not  to  be  performed  within  a  year,  it  is 
void;  but.  If  it  may  by  Its  terms  be  per- 
formed within  a  year,  it  Is  not,  even  though 
It  may  not  be  performed  within  that  time." 
To  the  same  effect  are  Dougherty  v.  Bosen- 
berg,  62  Cal.  37,  and  Blanding  v.  Sargent, 
83  N.  H.  239,  66  Am.  Dec.  721.  Again,  the 
agreement  on  the  part  of  said  Annie  Stewart 
was  not  to  give,  devise,  and  bequeath  all  the 
real  property,  but  "all  the  property  of  which 
she  might  die  seised  or  possessed."  The  com- 
plaint does  not  show  the  character  of  the 
property  left  by  her,  but  the  allegation  Is 
she  "was  at  the  time  of  her  death  a  resi- 
dent of  said  Sutter  county  and  left  estate 
therein  of  the  value  of  $32,547.23."  It  does 
not  appear,  therefore,  atllrmatlvely,  that  the 
second  specification  of  appellant  to  which 
we  have  above  referred  is  In  point.  Ap- 
pellants did  not  demur  to  the  complaint  on 
the  ground  of  uncertainty  as  to  the  character 
of  the  property  of  the  said  Annie  Stewart, 
and  we  cannot  assume  that  it  was  not  person- 
al property.  But  the  complete  answer  to 
the  whole  proposition  Is  that  the  contract 
was  entirely  executed  on  the  part  of  the  three 
children.  Belying,  as  they  were  justified  In 
doing,  upon  the  solemn  promise  of  their  moth- 
er to  make  the  said  testamentary  disposition, 
they  transferred  to  her  all  their  interest  In 
the  father's  estate,  tK>th  personal  and  real, 
and  the  said  mother  used,  enjoyed,  and  treat- 
ed as  her  own  said  property,  and  upon  well- 
known  principles  of  equity  defendants  are 
estopped  from  assailing  the  contract  upon 
the  grounds  we  have  been  considering.  But 
It  is  said  In  this  connection  that  plaintiffs' 
remedy  Is  at  law,  and  not  In  equity.  Cer- 
tain cases  are  cited  In  support  of  this  posi- 
tion which  we  shall  consider  briefly.  In 
doing  so  the  suggestion  naturally  arises  that 
It  is  not  surprising  that  there  is  some  ap- 
parent conflict  in  the  authorities  in  view  of 
the  fact  that  the  rules  of  equity  are  some- 
what flexible  and  in  this  class  of  cases  con- 


siderable latitude  Is  allowed  to  the  discre- 
tion of  the  Individual  chancellor. 

In  Windsor  v.  Miner,  134  Cal.  492,  57  Pac. 
386,  specific  performance  was  denied  liecause 
the  complaint  did  not  state  facts  from  which 
the  court  could  determine  whether  the  con- 
sideration was  adequate,  and  the  contract  as 
to  the  defendant  just  and  reasonable.  The 
scope  of  Newman  V.  Freltas,  129  Cal.  283,  61 
Pac.  907,  50  li.  B.  A.  548,  Is  seen  in  the  fol- 
lowing quotation  from  the  syllabus:  "Under 
the  settled  rule  of  equity,  specific  perform- 
ance cannot  be  decreed  unless  It  affirmatively 
appears  that  the  contract  is  fair,  juat,  and 
equal  in  all  its  parts,  and  reasonable  and 
equal  in  its  operation;  and  if  it  is  in  any 
respect  unfair  or  oppressive,  the  plaintiff 
will  be  left  to  his  remedy  at  law."  It  was 
justly  held  in  that  case  that  the  contract 
was  unreasonable  and  unjust.  Stiles  v.  Cain, 
134  Cal.  170,  66  Pac.  231,  is  to  the  same  effect 
Specific  performance  was  denied  in  Russell 
V.  Agar,  121  Cal.  396,  53  Pac.  926,  66  Am. 
St.  Bep.  35,  for  the  reason  stated  by  the 
court  that  plaintiff  was  suing  "to  enforce  a 
contract  whereby  he  was  to  be  paid  some 
undetermined  and  undeterminable  sum  of 
money."  The  contract  was  held  to  be  too 
uncertain  to  be  enforced  in  equity  or  even 
to  be  the  basis  for  an  action  at  law  for  dam- 
ages. In  Be  Hayden's  Estate^  81  Pac.  668, 
1  Cal.  App.  75,  decided  by  this  court,  the 
contract  was  sought  to  be  enforced  against 
an  incompetent.  In  the  opinion  written  by 
Mr  Justice  McLaughlin,  It  la  very  properly 
said  that:  "Courts  will  be  more  strict  in 
examining  into  the  nature  and  circumstan- 
ces of  such  agreements  than  any  others  and 
would  require  vwy  satisfactory  proofs  of 
the  fairness  and  justness  of  the  transaction." 
It  Is  pointed  out  in  the  course  of  the  opin- 
ion that  the  contract  was  so  lacking  in  the 
elements  of  certainty  and  fairness  as  not  to 
commend  Itself  to  a  court  of  equity.  The 
same  contract  was  under  review  in  the  case 
of  Hayden  v.  Collins,  81  Pac.  1120,  1  Cal. 
App.  259,  and  a  sufficient  reason  for  a  de- 
nial of  specific  performance  Is  found  In  the 
following  language:  "A  thorough  analysis 
and  study  of  the  evidence  convinces  us  that 
nothing  was  said  or  done  to  indicate  an 
agreement.  There  was  no  meeting  of  minds 
on  any  definite  proposition  made  by  any  of 
the  parties.  Nothing  Is  Indicated  more  than 
that  Mrs.  Hayden  at  one  time  probably  in- 
tended to  remember  appellant  In  her  will 
or  'do  something  for  him.'"  The  decision 
in  Hennlng  v.  Miller,  21  N.  T.  Supp.  831,  66 
Hun,  588,  a  case  at  law,  really  rests  upon 
the  doctrine  that  parol  evidence  Is  not  admis- 
sible to  vary  the  terms  of  a  written  Instru- 
ment. Some  unnecessary  language  was  used 
apparently  in  line  with  appellant's  conten- 
tion here,  but  It  must  be  limited  to  the  facts 
of  that  particular  case. 

But  appellants  admit  that  part  perform- 
ance may  take  a  case  out  of  the  statute  of 
frauds,  but  claim  that  the  facts  here  are  in- 
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anfSclent  to  meet  the  requirement  of  the 
law  In  that  regard.  We  proceed  to  notice 
some  of  the  authorities  upon  which  they  rely 
to  support  this  contention.  Judge  Story,  In 
his  Equity  Jurisprudence  (section  2C1),  states 
the  rule  as  follows:  "But  a  more  general 
ground,  and  that  which  ought  to  be  the 
governing  rule  In  cases  of  this  sort.  Is  that 
nothing  is  to  be  considered  as  a  part  per- 
formance which  does  not  put  the  party  Into 
a  situation  which  Is  a  fraud  upon  him,  un- 
less the  agreement  Is  fully  performed."  The 
authorities  all  agree  as  to  the  rule,  although 
It  Is  expressed  in  varying  phraseology.  For 
instance.  Professor  Pomeroy,  In  section  1409 
of  bis  worl£  on  Equity  Jurisprudence,  says: 
"The  ground  upon  which  the  remedy  in  such 
cases  rests  Is  that  of  equitable  fraud.  It 
would  be  a  virtual  fraud  for  the  defendant, 
after  permitting  the  acts  of  partial  perform- 
ance, to  interpose  the  statute  as  a  bar  to 
the  plaintiff's  remedial  right.  •  •  •  The 
most  Important  acts  which  constitute  a  sufll- 
clent  part  performance  are  actual  possession, 
permanent  and  valuable  Improvements,  and 
these  two  combined."  Plaintiffs  have  brought 
themselves  clearly  within  the  rule  as  thus 
announced.  If  it  would  not  be  a  fraud  upon 
them  to  withhold  specific  performance,  then 
we  mistake  the  meaning  of  the  expression. 
They  have  not  entered  Into  the  actual  pos- 
session of  the  real  property  and  made  valua- 
ble improvements  upon  It;  but,  relying  ou 
the  promise  of  the  mother,  they  surrendered 
to  her  the  possession  and  deprived  themselves 
of  the  use  of  the  property  and  the  opportuni- 
ty and  jneans  to  make  valuable  improve- 
ments tbereon.  In  an  action  to  enforce  spe- 
cific performance  of  such  a  contract,  the 
surrender  of  possession  of  real  property  by 
one  party  to  the  other  in  reliance  upon  the 
latter's  promise  must  be  considered,  in  con- 
templation of  equity,  a  factor  as  persuasive 
as  though  the  former  had  acquired  posses- 
sion by  virtue  of  said  contract. 

Of  the  cases  cited  by  appellants  In  support 
of  their  contention,  in  the  following  specific 
performance  was  decreed:  Nowack  v.  Ber- 
ger,  133  Mo.  24,  34  8.  W.  480,  31  L.  R.  A. 
810,  54  Am.  St.  Rep.  CG3;  Quinn  v.  Qulnn, 
5  S.  D.  328,  58  N.  W.  808,  49  Am.  St  Rep. 
875;  Svanburg  v.  Fosseen,  75  Minn.  350,  78 
N.  W.  4,  43  L.  B.  A.  427,  74  Am.  St.  Rep. 
490;  Lothrop  v.  Marble,  12  S.  D.  511,  81 
N.  W.  885,  76  Am.  St  Rep.  C26 ;  and  Kofka 
▼.  Rosicky,  41  Neb.  328,  59  N.  W.  788,  25 
L,  R.  A.  207,  43  Am.  St.  Rep.  685.  In  Dlcken 
▼.  McKlnley,  163  111.  318,  45  N.  E.  134,  54 
Am.  St  Rep.  471,  it  was  held  that  the  act 
of  statutory  adoption  is  not  sufllclent  to  take 
the  case  out  of  the  statute  of  frauds.  In 
Shahan  v.  Swan,  48  Ohio  St  25,  26  N.  E.  222, 
29  Am.  St  Rep.  517,  specific  performance 
was  denied  because  the  acts  relied  upon 
were  not  necessarily  referable  to  the  con- 
tract, but  might  have  been  prompted  merely 
by  benevolence  and  affection.  Grant  v. 
Grant,  63  Conn.  530,  29  Atl.  15,  38  Am.  St 
Cal.Rep.  89-91  P 69 


Rep.  ,^79,  Is  rather  In  line  with  the  con- 
tention of  appellants:  but  since  plaintiff  had 
been  clothed,  maintained,  educated,  and 
treated  as  a  daughter  by  the  Orants,  it  could 
be  held  that  she  had  received  full  considera- 
tion for  the  services  rendered  by  her.  The 
decisive  factor  In  Owens  v.  McNally,  113 
Cal.  444.  45  Pac.  710,  33  L.  R.  A.  369.  was 
the  subsequent  marriage  of  McNally.  Hence 
it  was  held  that  the  enforcement  of  the  con- 
tract would  wrong  an  innocent  third  party. 
Forrester  v.  Flores,  64  Cal.  24,  28  Pac.  107, 
and  Salfield  v.  Sutter  County,  94  Cal.  546, 
29  Pac.  1105,  are  based  upon  the  familiar 
doctrine  that  the  payment  of  money  alone  Is 
not  sufficient  to  Justify  specific  performance. 
Flood  v.  Templeton,  148  Cal.  374,  83  Pac. 
148,  was  held  to  be  not  a  case  for  spe<;lfic 
performance,  for  the  reason  that  there  was 
no  showing  as  to  the  value  of  the  land  at  the 
time  of  the  contract  or  that  plaintiff  suf- 
fered any  detriment,  or  that  the  promlssor 
gained  any  advantage  by  said  contract,  and 
also,  since  plaintiff  forebore  to  press  a  fixed 
monetary  demand  an  action  at  law  was  the 
proper  remedy. 

In  most  of  the  cases  cited  where  specific 
performance  was  decreed,  personal  services 
were  the  basis  for  the  action,  but  in  some  of 
them  the  conveyance  of  property  was  the 
consideration.  There  Is  no  difference,  how- 
ever, In  principle,  if  the  elements  of  equitable 
cognizance  are  present  In  the  case  at  bar, 
assuming,  as  we  must,  that  all  the  facts 
alleged  in  the  complaint  are  true,  only  one 
conclusion  can  be  reached  In  consonance  with 
the  principles  of  equity  and  justice  and  In 
harmony  with  the  best  considered  cases.  No 
case  cited  appeals  more  strongly  than  this 
one  to  the  conscience  of  the  chancellor.  There 
is  no  uncertainty  as  to  the  intention  of  the 
parties,  and  as  to  Mrs.  Stewart  the  contract 
was  eminently  fair.  Just  and  reasonable.  She 
received  property  more  than  30  years  ago 
from  each  of  the  children,  of  the  value  of 
nearly  fl,000,  upon  the  promise  that  she 
would  leave  to  the  promisee  an  Indefinite 
amoimt — it  might  l>e  much  less  than  she  re- 
ceived, and  at  some  uncertain  period — as  it 
developed,  more  than  30  years  thereafter. 
As  a  cold  business  proposition,  no  one  would 
be  so  liberal  as  were  the  children.  They  de- 
prived themselves  of  valuable  property  at  a 
time  when  they  probably  could  have  used  it 
to  great  advantage  and  profit  for  an  uncer- 
tain amount  that  they  might  never  live  to  en- 
joy. In  fact  the  mother  did  survive  one  of 
them.  The  circumstances  of  the  transaction 
reveal  clearly  the  adequacy  of  the  considera- 
tion and  cannot  be  aided  by  any  comment  in 
which  we  might  Indulge. 

Again,  the  mother  received  real  property 
as  a  part  of  the  consideration,  and  the  i)ecu- 
llar  value  of  such  property  is  a  decisive  ele- 
ment In  actions  for  specific  performance. 
If  the  children  bad  parted  simply  with  per- 
sonal property,  under  the  decisions  it  might 
be  that  applicatioa  would  have  to  be  made 
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to  the  law  side  of  the  court;  bat  here  no 
such  contention  can  be  maintained.  If  the 
plaintiffs  did  not  present  a  case  for  specific 
performance,  then  It  is  idle  to  assert  that  It 
is  ever  proper  to  decree  specific  performance 
of  an  oral  agreement  to  devise  property  to  a 
particular  Individual.  The  decision  of  the 
court  below  upon  the  admitted  facts  was 
just  and  equitable,  and  a  contrary  view  is 
Intolerable  in  contemplation  of  fair  dealing 
and  good  conscience. 
The  Judgment  is  affirmed. 

We  concur;   CHIPMAN,  P.  J.;   HABT,  J. 


«  Cat.  App.  13» 

EWBANK  V.   MIKEL.    (Civ.   338.) 

(Court  of  Appeal,   Third  District,   California. 

July  30,  1907.) 

1.  Public  IiANDb—Contebx— Actios— Limita- 
tion. 

Under  Pol.  Code.  |  8415,  providing  that,  aft- 
er an  order  is  made  by  the  surveyor  general  re- 
ferring to  the  court  a  contest  concerning  the  pur- 
chase of  public  lands,  an  action  may  lie  l>rought 
to  determine  the  contest,  and  that  the  pro- 
duction of  a  certified  copy  of  the  entry  made  by 
the  surveyor  gives  the  court  complete  jurisdic- 
tion, and  section  3417,  providiug  that,  unless 
the  contestant  commences  his  action  within  60 
days  after  the  order  of  reference  is  made,  his 
rights  in  the  premises  and  under  his  application 
to  purchase  cease,  the  limitation  begins  to  run 
from  the  making  and  entry  of  the  order,  and 
not  from  the  time  contestant  is  notified  thereof, 
or  from  the  date  of  the  certified  copy  of  the 
entry. 

2.  Sahb  —  Attacking    Patent  —  Snii    bt 
Another  Than  thb  State. 

A  contestant  of  the  right  to  purchase  public 
lands  having  failed  to  bring  his  action  to  deter- 
mine the  contest  within  60  days  of  the  malting 
of  an  order  by  the  surveyor  general,  referring 
the  contest  to  the  court,  so  that  under  Pol.  Code, 
{  3417,  his  rights  in  the  premises  and  under  his 
application  to  purchase  had  ceased,  and  he  not 
having  talcen  any  steps  to  acquire  any  further 
or  new  right,  and  a  patent  having  been  issued 
to  the  contestee,  he  is  not  In  privity  with  the 
state  by  reason  alone  of  his  occupation  of  the 
land  as  a  settler,  with  the  intention  of  purchas- 
ing it,  80  as  to  authorize  his  maintaining  an 
action  attaclcing  the  patent,  on  the  ground  that 
It  was  obtained  by  fraud,  and  for  a  decree,  and 
that  the  patentee  holds  the  title  in  trust  for 
plaintiff. 

Appeal  from  Superior  Court,  Kings  Coun- 
ty;  M.  li.  Short,  Judge. 

Action  by  Thomas  Ewbank  against  J.  A. 
Mikel.  Judgment  for  defendant.  Plaintiff 
appeals.    Affirmed. 

Robert  W.  Miller,  for  appellant.  H.  P. 
Brown  and  Cbas.  G.  Lambersou,  for  respond- 
eat 

CHIPMAN,  P.  J.  Action  to  obtain  a  de- 
cree that  the  legal  title  to  certain  state 
land,  evidenced  by  a  patent  from  the  state  to 
the  defendant,  Is  held  by  defendant  in  trust 
for  plaintiff.  A  general  demurrer  to  the 
complaint  was  sustained  without  leave  to 
amend,  and  plaintiff  appeals  from  the  Judg- 
ment dismissing  the  action. 

The  laud  la  question  is  the  east  half  of 


section  33,  township  21  south,  range  19  east. 
Mount  Diablo  base  and  meridian,  being  land 
uncovered  by  the  recession  of  the  waters  of 
Tulare  Lake,  and  which  thus  became  state 
lands.  It  is  averred  in  the  complaint  that 
said  section  35  was  surveyed  and  sectlonlzed 
and  the  survey  made  to  conform  to  the  Unit- 
ed States  surveys,  and  a  plat  of  the  survey, 
with  copy  of  the  field  notes,  duly  filed  In 
the  ofilce  of  the  state  surveyor  general  on 
June  7,  1899,  and  said  land  became  subject 
to  sale  by  virtue  of  the  act  approved  March 
24,  1883.  St  1893.  p.  341,  c  229.  On  July 
15,  1903,  defendant  filed  in  the  oSice  of  the 
state  surveyor  general  his  application  to  pur- 
chase the  whole  of  said  section,  which  was 
approved  by  said  surveyor  general,  and  on 
November  27,  1903,  a  certificate  of  purchase 
of  said  lands  was  Issued  to  defendant  It 
Is  averred  that  In  certain  essential  particu- 
lars, specifically  set  forth,  the  affidavit  of  de- 
fendant accompanying  bis  said  application 
was  untrue;  that  on  June  12,  1905,  said 
land  was  vacant  and  unoccupied,  and  on  that 
day  plaintiff  entered  Into  possession  of  the 
east  half  of  said  section,  with  the  intention 
of  settling  thereon,  and  pursuant  thereto  con- 
structed a  dwelling  thereon;  that  on  said 
day  he  filed  his  application  with  the  said 
surveyor  general  to  purchase  said  land,  and 
at  the  same  time  made  protest  against  the 
issuance  of  further  evidence  of  title  to  de- 
fendant, and  made  demand  that  the  contest 
thereby  created  be  referred  to  the  superior 
court  of  Kings  county  for  adjudication  of 
the  respective  rights  of  the  parties  to  pur- 
chase said  east  half  of  said  section;  that 
on  June  30,  1905,  the  surveyor  general  made 
and  entered  of  record  an  order  of  that  date 
referring  the  contest  to  said  court,  which 
said  order  Is  fully  set  forth  in  the  complaint ; 
that  thereafter,  to  wit  on  July  11,  1905,  the 
said  surveyor  general  caused  the  said  profert 
of  reference  to  be  certified  and  plaintiff's  at- 
torney notified  thereof  by  letter  of  the  same 
date;  and  that  said  profert  was  received 
and  filed  In  the  office  of  the  clerk  of  said 
court  on  July  13,  1905.  It  Is  then  averred 
that  with  Intention  to  deceive  the  surveyor 
general  into  believing  that  "full  SO  days  had 
elapsed  since  the  issuance  of  the  said  pro- 
fert and  order  of  reference  aforesaid,"  defend- 
ant on  August  30,  1905,  caused  the  county 
clerk  of  said  county  "to  certify  to  the  said 
surveyor  general  that  up  to  that  date,  no 
action  had  been  commenced  In  the  said  8«« 
perlor  court"  by  plaintiff  herein,  in  the  mat- 
ter of  said  confilcting  claims,  which  said  cer- 
tificate defendant  telegraphed  to  said  survey- 
or general  and  demanded  that  a  patent  is- 
sue to  defendant;  that  thereafter  the  said 
surveyor  general  Issued  to  said  defendant  a 
patent  for  said  land;  that  resting  In  the  be- 
lief that  he  had  until  September  10,  1905,  or 
CO  days  after  July  11,  1005,  In  which  to 
commence  his  action  In  said  court,  plaintiff, 
on  September  6,  1905,  commenced  said  ac- 
tion.   There  is  no  allegation  of  intentional 
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wrongdoing  on  the  part  of  tbe  rarreyor  gen- 
eral in  tlie  Issuing  said  patent,  but  only  tbat 
be  tras  deceived  by  said  certificate  of  said 
clerk  and  by  the  records  In  bis  office  into  tbe 
belief  tbat  full  60  days  bad  elapsed  since 
said  order  of  reference  and  prof  art  were 
made.  Tbe  present  suit  was  commenced 
September  21,  1905. 

Assuming  tbe  averments  of  tbe  complaint 
to  be  true,  as  we  must,  it  may  be  conceded, 
as  contended  by  plaintiff,  tbat  defendant's 
application  was  and  Is  invalid;  and  tbat, 
tbe  contest  baving  l>een  referred  to  tbe  su- 
perior court  for  determination,  the  surveyor 
general  was  without  authority  to  issue  a 
patent,  until  tbe  final  Judgment  of  the  court 
had  been  duly  certified  to  him.  It  must  also 
be  conceded  tbat  equity  will  control  a  pat- 
ent In  tbe  bands  of  one  who  has  procured 
Its  issue  to  blm  in  fraud  of  tbe  rights  of  tbe 
rightful  owner.  It  was  so  held  in  McFaul  v. 
Pfanltuch,  98  Cal.  404,  33  Pac.  397,  and  Mery 
v.  Brodt,  121  Cal.  338,  53  Pac.  818.  Thus 
much  conceded,  still  the  judgment  on  the 
demurrer  must  be  affirmed.  Section  3417  of 
tbe  Political  Code  is  as  follows:  "Unless 
tbe  party  contestant  commences  bis  action 
within  sixty  days  after  the  order  of  refer- 
ence is  made,  bis  rights  in  tbe  premises  and 
under  bis  application  cease."  The  contest 
is  certified  to  tbe  court  when  the  order  of 
the  surveyor  general,  as  register  of  the  land 
office,  is  made  and  entered  in  tbe  proper  rec- 
ord book.  Tbe  60  days  mentioned  In  the 
statute  begin  to  run  when  such  order  Is  made 
and  entered,  and  tbe  contestant  may  at  once 
commence  his  action.  The  certified  copy  of 
tbe  entry  of  tbe  order  may  not  be  furnished 
until  the  trial,  as  it  is  but  evidentiary  of  the 
fact  that  the  order  of  reference  was  made. 
Sherman  v.  Wright,  133  Cal.  539,  65  Pac. 
1096,  where  it  was  said :  "Hence  it  Is  plain 
tbat  the  order  of  reference  and  the  entry 
thereof  constitute  the  act  of  certifying  tbe 
contest  to  tbe  district  court."  The  conten- 
tion of  appellant  tbat  the  60  days  began  to 
run  from  the  date  of  the  certified  copy  of 
the  order  of  reference  sent  to  plaintiff's  at- 
torney finds  no  support  in  any  proper  con- 
struction of  the  statute  or  in  tbe  decisions  of 
our  courts.  Plaintiff  instituted  the  contest 
and  was  ix>nnd  to  take  notice  of  tbe  entry 
of  the  order  of  reference  in  the  surveyor  gen- 
eral's office  and  govern  himself  accordingly. 
Plaintiff  is  in  error  in  his  contention  that  it 
was  tbe  duty  of  the  surveyor  general  to  noti- 
fy plaintiff  of  the  order  of  reference,  and 
that  until  he  did  so  the  time  prescribed  by 
the  statute  did  not  begin  to  run.  It  is  true 
tbat  section  3415  provides  that  complete  Ju- 
risdiction of  the  court  attaches  upon  the  fil- 
ing of  the  copy  of  the  certificate  of  reference 
with  the  clerk,  but  Jurisdiction  may  also  at- 
tach by  tbe  filing  of  the  complaint  before 
such  filing  of  the  certificate.  Section  3415 
cannot  be  held  to  modify  or  change  In  any 
way  tbe  plain  provisions  of  section  3417. 
Tbe  running  of  time  under  tbe  latter  section, 
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as  a  statute  of  limitations.  In  no  wise  de- 
pends upon  tbe  Jurisdiction  of  the  court. 

We  are  next  to  consider  the  effect  uiKtn 
plaintifTs  rights  through  his  failure  to  com- 
mence his  action  in  time.  This  is  very  clear- 
ly pointed  out  in  Oreenwade  t.  De  Camp,  72 
Cal.  448,  14  Pac.  177:  "Tbe  effect  was  to 
work  a  forfeiture  of  all  rights  of  plaintiff, 
both  in  tbe  application  and  in  the  premises." 
He  could  have  filed  another  application,  and 
thus  have  acquired  a  right  (Id.),  but  he 
oould  not,  upon  an  application  thus  forfeited, 
successfully  pursue  his  rights  under  the  ac- 
tion commenced  by  him  after  the  statute  bad 
run  against  his  right  to  commence  the  action. 

Conceding  tbat  the  averments  of  defend- 
ant's fraud  are  sufficient  in  law,  It  was  still 
incumbent  upon  plaintiff  to  connect  himself 
with  tbe  paramount  source  of  title  to  entitle 
bim  to  bring  the  action.  Defendant's  patent 
may  be  Invalid  by  reason  of  tbe  facts  averred 
in  tbe  complaint,  and  yet  this  fact  would  be 
of  no  avail  to  plaintiff  as  a  stranger  to  tbe 
title.  Mery  v.  Brodt,  121  Cal.  332,  53  Pac 
818.  There  must  be  a  privity  of  title  be- 
tween plaintiff  and  tbe  state.  He  must  pos- 
sess some  right,  title,  interest,  or  claim  In 
or  to  tbe  lands  acquired  before  the  final 
transmission  of  title  and  which  is  recognized 
by  the  laws  of  the  state  as  valid.  Robinson 
V.  Forrest,  29  Cal.  320.  In  Plummer  v. 
Brown,  70  Oal.  546,  12  Pac.  405,  the  court 
said:  "To  entitle  the  alleged  owner,  how- 
ever, to  equitable  relief,  he  must  show  that 
he  occupies  such  status  as  entitles  him  to 
control  the  legal  title."  But  we  have  seen 
(Greenwade  v.  De  Camp,  supra)  tbat  plain- 
tiff forfeited  all  right  to  the  land  and  to  bis 
application  by  bis  failure  to  commence  his 
action  In  time,  and  It  is  not  shown  that  he 
took  any  steps  to  acquire  any  further  or  any 
new  right.  He  has  therefore  failed  to  state 
a  cause  of  action. 

Appellant  contends  that  he  is  in  prlvMy 
with  the  state  by  reason  alone  of  his  occupa- 
tion of  tbe  land  as  a  settler,  with  the  inten- 
tion, as  he  alleges,  of  purchasing  it,  citing 
Perri  v.  Beaumont,  91  Cal.  30,  27  Pac.  534; 
also,  Hinckley  v.  Fowler,  43  Cal.  64.  In  the 
case  of  Perri  v.  Beaumont,  supra,  plaintiff 
by  his  complaint  showed  that  he  was  an  ac- 
tual settler  upon  tbe  land,  baving  made  val- 
uable Improvements  thereon,  and  being  desir- 
ous of  purchasing  the  premises,  and  that  he 
possessed  all  the  requisite  quallflcatlonB  to 
purchase  at  tbe  time  he  filed  his  application ; 
but  be  failed  to  show  tbat  the  land  was  sur- 
veyed at  tbe  date  of  bis  application  to  pur- 
chase. He  also  showed  that  defendant's  ai)- 
pllcation  and  certificate  of  purchase  were  in- 
valid, and  that  be  had  no  right  to  a  patent 
The  trial  court  sustained  a  general  demurrer 
to  the  complaint,  and,  plaintiff  failing  to 
amend  bis  complaint,  gave  Judgment  for  de- 
fendant. Upon  appeal  the  court  held  that 
plaintiff  had  the  right  to  Institute  the  con- 
test, and  though  not  himself  entitled  to  Judg- 
ment, as  be  failed  to  allege  that  the  land 
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was  surveyed,  he  had  sufBctent  Interest  to 
entitle  him  to  prevent  defendant  from  obtain- 
ing a  patent ;  that  by  its  Judgment  the  trial 
court  placed  defendant  in  position  to  obtain 
a  patent  which  would  have  been  conclusive 
against  plaintiff ;  that  the  demurrer  was  im- 
properly sustained ;  and  that  plaintiff  should 
have  leave  to  allege  by  amendment  that  the 
land  was  surveyed  when  he  made  his  appli- 
cation. If  plaintiff  here  had  commenced  his 
action  In  time,  thus  preserving  his  right  un- 
der his  application,  the  case  of  Perri  v.  Beau- 
mont would  apply.  But  suffering  a  forfei- 
ture of  all  his  rights,  by  his  own  act,  he 
ceased  to  be  In  privity  with  the  state.  His 
status  was  altogether  different  from  that  of 
Perrl  in  Perri  v.  Beaumont,  who  was  a  <iual- 
ifled  purchaser,  and  who  was  in  court  upon 
a  complaint  insufficient  in  one  respect  as  to 
his  own  rights,  but  sufficient  to  compel  an 
adjudication  of  defendant's  rights.  The  right 
to  set  aside  the  patent  rests  alone  with  the 
state.  People  v.  Stratton,  25  Cai.  242 ;  Car- 
der V.  Baxter,  28  Cal.  99 ;  Peabody  v.  Prince, 
78  Cal.  511,  21  Pac.  123. 
The  Judgment  is  affirmed. 

We  concur:    BURNETT,  J.;   HART,  J. 


e  Cal.  App.  B3 

ALBER6ER  v.  KINGSBURY,  Surveyor  Gen- 
eral.   (Civ.  356.) 
(Court   of    Appeal,    First   District,   California. 
Julv    10,    1907.    Itehearing    Denied    by 
'Supreme   Court    Sept.   5,   1907.) 

1.  Public  Lands— Grants  to  State  fob 
Schools  —  Lands  in  Reseevation  —  Lieu 
Lands. 

Land  is  within  a  reservation,  within  Rev. 
St.  U.  S.  §  2275  [U.  S.  Comp.  St.  1901,  p.  1381], 
appropriating  and  granting  to  and  authorizing 
the  state  to  select  other  lands  where  the  school 
sections  are  within  any  reservation,  provided, 
however,  that  the  state  shall  not  be  prevented 
from  awaiting  the  extinguishment  of  the  reserva- 
tion, where  it  has  been  witlidrawn  by  the  Secre- 
tary of  the  Interior  "pending  determination  as 
to  the  advisability  of  including  the  same  within 
a  forest  reservation." 

2.  Mandamus— To  Subvetob  General— Com- 

HUNICATINO     with     UNITED     STATES     LAND 

Office. 

The  surveyor  general  lieing,  under  Pol. 
Code,  §  3398.  the  ^nerai  agent  of  the  state  for 
location  in  the  United  States  land  office  of  the 
unsold  portions  of  the  land  granted  to  the  state 
for  public  schools  and  lands  in  lieu  thereof,  and 
it  being  made  his  ministerial  duty  by  such  sec- 
tion, when  application  for  purchase  of  any  of 
said  lands  is  made  to  him,  to  communicate  with 
such  land  office  and  ask  that  the  land  described 
in  the  application  be  accepted  in  part  satisfaction 
of  the  grant  under  which  it  is  sought  to  l>e  lo- 
cated, mandamus  will  lie  to  compel  him  to  re- 
ceive an  application  for  purchase  of  such  lands 
and  make  such  communication  to  and  request 
of  such  land  office. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  §  184.] 

Application  by  William  C.  Alberger  for 
writ  of  mandamus  to  W.  S.  Kingsbury,  sur- 
veyor general.    Writ  granted. 

F.  D.  Brandon,  for  petitioner.  U.  S.  Webb, 
Atty.  Gen.,  for  respondent 


COOPER,  P.  J.  This  is  an  original  appli- 
cation to  this  court  for  a  writ  of  mandate 
to  compel  the  defendant  to  receive  and  file 
the  plaintifTs  application  to  purchase  from 
the  state  of  California  section  6  of  township 
26  X.,  range  17  K,  M.  D.  M.,  being  in  Lassen 
county,  state  of  California,  and  to  thereupon 
make  selection  and  location  in  the  proper 
United  States  land  office,  on  behalf  of  plain- 
tiff, as  lieu  land,  of  the  lands  so  applied  for 
by  plaintiff,  and  to  make  such  selection  and 
location  in  lieu  of  section  16,  township  42 
N.,  range  3  E.,  M.  D.  M.  Plaintiff  alleges 
in  bis  complaint  bis  qualifications  to  purchase 
state  school  land,  sets  out  a  copy  of  his  ap- 
plication, and  also  alleges  that  he  tendered 
said  application  to  the  defendant  with  the 
proper  fee  for  filing  the  same;  that  the  land 
described  in  the  application  has  been  regular- 
ly surveyed  and  sectionized  by  the  United 
States,  and  the  township  plat,  showing  that 
said  land  had  been  so  regularly  surveyed 
and  sectionized,  bad  been  more  than  five 
years  on  file  in  the  proper  United  ^ates  land 
office;  that  said  section  16,  township  42  K. 
range  3  E.,  for  which  the  lands  applied  for 
are  desired  to  be  taken  as  lieu  lands,  is  nn- 
surveyed  public  land  of  the  United  States. 

It  is  stipulated  that  the  following  are  the 
facts  on  which  this  controversy  binges,  to 
wit:  "That  the  question,  and  only  question, 
intended  by  the  parties  to  be  presented  by 
this  record,  is  whether  the  lands  or  any  of 
the  lands  described  in  the  letter  dated  De- 
ceml)er  12,  1904',  hereinafter  specifically  set 
forth,  are  located  within  a  reservation,  with- 
in the  meaning  of  the  act  of  Congress  which 
is  known  as  section  2275  of  the  Revised 
Statutes  [U.  S.  Comp.  St.  1901,  p.  1381]. 
•  •  •  That  on  the  12th  day  of  December, 
1904,  James  Wilson,  the  then  Secretary  of 
Agriculture,  wrote  that  certain  letter  which 
is  and  was  In  words  and  figures  as  follows. 
to  wit:  'Department  of  Agriculture,  Office  of 
the  Secretary,  Washington,  D.  C,  Dec.  12, 
10O4.  The  Honorable  the  Secretary  of  the 
Interior — Sir:  A  field  examination  of  the  fol- 
lowing described  lands  In  the  vicinity  of  Mt. 
Hoffman  in  the  state  of  California  has  recent- 
ly been  made  by  the  Bureau  of  Forestry,  and 
the  region  as  a  whole  has  been  found  to  be 
well  adapted  to  forest  reserve  purposes.  The 
best  of  the  timber  lands  are  rapidly  passing 
into  private  ownership  through  lieu  selec- 
tions and  timber  and  stone  entries,  and,  in 
order  that  title  to  the  remaining  public  lands 
may  rest  with  the  government  until  further 
action  is  decided  upon,  I  have  the  honor  to 
recommend  that  ail  the  vacant  unappropri- 
ated public  lands  in  the  following  described 
townships  and  parts  thereof  be  temporarily 
withdrawn  from  settlement  at  the  earliest 
practicable  date:  •  *  *  T.  42  N.,  R,  3  B., 
the  entire  township,  •  •  •  all  numbered 
from  the  Mt.  Diablo  base  and  meridian. 
Very  respectfully.  Your  obedient  servant, 
James  Wilson,  Secretary.'  It  is  further  ad- 
mitted that  on  the  13th  day  of  Dec^nber, 
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1904,  B.  A.  Hitchcock,  the  then  Secretary  of 
the  Interior,  indorsed  on  said  letter  that  cer- 
tain indorsement  which  ia  and  was  in  words 
and  figures  as  follows,  to  wit:  'J.  S.  P. 
A.  M.  D^t.  of  the  Interior,  Dec.  13,  '04. 
Respectfully  referred  to  Com.  Gen.  land. 
The  public  lands  In  the  prescribed  areas  are 
hereby  temporarily  withdrawn  from  disposi- 
tion under  the  public  land  laws,  and  the 
Comr.  Is  directed  to  instruct  the  local  offices 
In  the  premises,  immediately,  by  wire,  and 
report  action,  with  return  of  letter.  E.  A. 
Hitchcock,  Secretary.'  It  is  further  admitted 
that  on  the  13th  day  of  December,  1904,  W. 
A.  Bichards,  the  then  Commissioner  of  the 
Qeneral  Land  Office,  wrote  that  certain  letter 
which  is  and  was  in  words  and  figures  as 
follows,  to  wit:  'Department  of  the  Interior, 
United  States  Land  Office,  Washington,  D. 
O.,  Dec.  13,  1904.  Begister  and  Beceiver, 
Bedding,  California — Gentlemen:  On  Decem- 
bee  13,  1904,  the  Secretary  of  the  Interior 
temporarily  withdrew  all  the  public  lands  In 
the  below  described  areas  from  settlement, 
entry,  sale,  or  other  disposal,  except  tmder  the 
mineral  laws,  pending  determination  as  to 
the  adTlsabllity  of  including  the  same  with- 
in a  forest  reservation.  The  lands  so  with- 
drawn are  as  follows:  •  •  •  Township 
42  N.,  range  3  B.,  M.  D.  M.  Note  this  with- 
drawal upon  the  records  of  your  office.  Very 
respectfully,  W.  A,  Bichards,  Commlsaioner.' 
•  •  •  It  is  further  stipulated  and  agreed 
that  said  letters  and  Indorsements  thereon 
are  still  in  full  force  and  effect,  and  that  tbe 
same  have  never  been  altered,  withdrawn, 
or  modified.  It  Is  further  stipulated  and 
agreed  that  at  all  times  mentioned  in  the  com- 
plaint and  petition  of  plaintifC  the  Commis- 
sioner of  the  General  Land  Office  had  adopt- 
ed, and  the  Secretary  of  the  Interior  had  ap- 
proved, and  that  there  were  in  full  force  and 
ettect,  certain  regulations  governing  selections 
of  indemnity  school  lands;  that,  among 
others,  said  regulations  contained  the  follow- 
ing provisions  and  regulations:  'The  cause 
of  the  loss  In  each  case  must  be  specifically 
stated.  If  caused  by  an  entry  based  upon  a 
settlement  claim  Initiated  prior  to  survey, 
the  number  of  the  entry  must  be  given.  If 
occasioned  by  a  reservation  of  the  land,  en- 
titling tbe  states  to  indemnity,  the  date, 
name,  and  purpose  of  tbe  reservation  must  be 
stated.  If  the  loss  occurs  by  reason  of  the 
fractional  character  of  the  land,  it  must  be 
set  forth.' " 

It  Is  said  In  tbe  points  and  authorities  that 
tbe  entire  case  depends  and  turns  upon  the 
proper  construction  of  section  2275  of  the 
Revised  Statutes.  Said  section,  so  far  as  ma- 
terial here,  is  as  follows :  "Where  settlements 
with  a  view  to  pre-emption  or  homestead 
have  been  or  shall  hereafter  be  made  before 
tbe  survey  of  the  land  in  the  field,  which  are 
found  to  have  been  made  on  sections  16  or 
36,  those  sections  shall  be  subject  to  the 
claims  of  such  settlers,  and  if  such  sections 
or  either  of  them  be  or  shall  be  granted, 


reserved  or  pledged  for  the  use  of  schools  or 
colleges  In  the  state  or  territory  In  which  they 
lie,  other  lands  of  equal  acreage  are  hereby 
appropriated  and  granted,  and  may  be  select- 
ed by  said  state  or  territory  In  lieu  of  such 
as  may  be  thus  taken  by  pre-emption  or  home- 
stead settlers.  And  other  lands  of  equal  acre- 
age are  alto  hereby  appropriated  and  granted, 
and  may  be  selected  by  said  state  or  terri- 
tory where  sections  16  or  S6  are  mineral 
lands,  or  are  included  within  any  Indian,  mil- 
itary or  other  reservation,  or  are  otherwise 
disposed  of  by  the  United  States."  (The  ital- 
ics are  ours.)  Tbe  question  Is  as  to  whether 
or  not  the  said  section  16,  township  42  N., 
range  3  E.,  has  been  Included  within  a  res- 
ervation within  tbe  meaning  of  the  italicized 
clanse  of  the  above  section.  The  said  section 
16  has  not  been  included  in  any  Indian  or 
military  reservation,  but  It  has  been  kept 
back  or  reserved  "pending  determination  as 
to  the  advisability  of  including  the  same  with- 
in a  forest  reservation." 

The  words  "other  -reservations"  are  evi- 
dently used  in  a  broad  sense  In  the  statute. 
Tbe  word  "reservation"  Is  defined  In  tbe 
Standard  Dictionary  as  "that  which  is  re- 
served, kept  back,  withheld."  The  said  six- 
teenth section,  to  which  the  state  would  be 
otherwise  entitled,  has  been  by  the  proper 
authorities  of  the  United  States — tbe  Land 
Department — kept  back,  withheld,  and  reserv- 
ed. It  has  been  reserved  with  a  view  to  in- 
cluding it  in  a  permanent  forest  reserve. 
The  state  is  not  now  entitled  to  It,  because 
the  United  States  has  seen  fit  to  reserve  It 
for  its  own  uses.  It  is  no  answer  to  this  to 
say  that  the  reservation  may  not  be  made 
permanent,  and  that  the  state  may  yet  be  en- 
titled to  tbe  land.  That  might  be  said  as  to 
any  other  kind  of  reservation — for  military 
purposes,  for  Indians,  or  any  other  purpose. 
A  reservation  is  a  reservation,  no  matter  what 
may  be  tbe  purpose,  nor  for  how  long  a  time 
the  reservation  may  continue.  The  statute 
does  not  fix  a  time  during  which  It  shall  con- 
tinue, and  we  are  not  at  liberty  t»  do  so. 
In  our  opinion  tbe  question  as  to  time  refers 
only  to  the  time  when  the  state  desires  to  take 
the  land.  Can  the  state  take  the  section  in 
place  now?  Evidently  not,  because  it  has 
been  reserved  and  withheld  from  sale.  This 
view  is  made  clear  by  tbe  concluding  portion 
of  the  section,  which  is  as  follows :  "Provid- 
ed, however,  that  nothing  herein  contained 
shall  prevent  any  state  or  territory  from 
awaiting  the  extinguishment  of  any  such  mil- 
itary, Indian  or  other  reservation,  and  the 
restoration  of  the  lands  therein  embraced  to 
the  public  domain,  and  then  taking  the  sec- 
tions 16  and  36  in  place  therein ;  but  nothing 
in  this  proviso  shall  be  construed  as  confer- 
ring any  right  not  now  existing."  Tbe  above- 
quoted  proviso  gives  the  state  the  right  to 
await  the  extinguishment  of  any  reservation 
wjilch  includes  a  sixteenth  or  thirty-sixth 
section,  and  then  to  take  the  section  in  place ; 
but  that  is  a  matter  solely  for  tbe  state.    It 
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need  not  wait  for  years  or  forever.  It  may 
at  once  take  lieu  lands  and  sell  them  to  its 
citizens  or  to  the  persons  authorized  by 
statute  to  receive  them.  It  makes  no  differ- 
ence to  the  state  as  to  whether  It  sells  the 
sixteenth  and  thirty-sixth  sections  or  lands 
in  lieu  thereof,  because  the  price  is  the  same 
In  either  case.  When  the  reservation  exists — 
no  matter  how  long  It  may  continue — and 
the  state  Is  deprived  of  the  lands  la  place. 
It  Immediately  has  the  right  to  select  and 
take  other  lands  In  lieu  of  the  lands  with- 
held from  It.  This  right  continues  as  long 
as  the  withdrawal  or  reservation  continues. 
We  know  of  no  decision  or  rule  of  law  that 
requires  the  state  to  try  the  question  as  to 
the  time  the  United  States  may  desUre  to 
keep  the  land  la  reserve.  The  view  we  have 
taken  seems  to  us  to  be  the  view  of  common 
sense  and  Justice.  Under  It  the  state  will 
get  no  more  land  than  It  Is  entitled  to,  and 
the  United  States  will  be  deprived  of  no  more 
of  Its  public  domain  than  if  the  state  had 
waited  and  taken  the  section  in  place.  The 
statute  is  to  be  given  a  liberal  construction, 
so  as  to  do  Justice  and  promote  Its  objects 
and  purposes. 

While  there  are  few  decisions  bearing  upon 
the  question  that  are  directly  in  point,  there 
are  decisions  which  tend  to  sustain  the  view 
we  have  taken.  In  a  decision  rendered  by 
Secretary  Smith  April  13,  1895  (20  Land. 
Dec.  Dep.  Int.  327),  It  appeared  that  the  state 
of  California  bad  made  a  lieu  selection  in  lieu 
of  an  unsurveyed  sixteenth  section  included 
within  a  withdrawal.  The  Commissioner  of 
the  General  Land  Office  had  rejected  the 
selection,  holding  that  the  law  granting  the 
lien  right  must  be  held  to  apply  only  to 
reservations  created  by  an  act  of  Congress  or 
by  proclamation  of  the  President,  and  not  to 
a  mere  temporary  withdrawal  of  lands  pend- 
ing an  Investigation  as  to  the  character  of 
the  trees  growing  thereon.  From  this  deci- 
sion the  state  appealed,  so  that  the  matter 
came  up  before  the  Secretary  squarely  up- 
on the  question  of  law.  The  Secretary  in 
his  opinion  held  that  the  state  might  take 
other  lands,  and  said:  "It  Is  not  necessary 
that  the  reservation  of  said  section  16  be  of 
a  permanent  character  to  Justify  Indemnity 
selection  made  by  the  state."  In  Wolsey  r. 
Chapman,  11  Otto  (U.  S.)  755,  23  L.  Ed.  915, 
a  construction  was  given  to  section  8  of  an 
act  to  appropriate  the  proceeds  of  the  sales 
of  public  lands  and  to  grant  pre-emption 
rights.  5  Stat  p.  455,  a  16.  The  section  con- 
tained the  proviso  "that  to  each  of  the  said 
states  which  has  already  received  grants  for 
said  purposes  there  is  hereby  granted  no  more 
than  the  quantity  of  land  which  shall,  togeth- 
er with  the  amount  such  state  has  already  re- 
ceived as  aforesaid,  make  500.000  acres ;  the 
selections  in  all  the  states  to  be  made  within 
their  limits  reapectively  in  such  a  manner 
as  the  Legislature  thereof  shall  direct,  and 
located  in  parcels  conformable  to  sectional 


divisions  and  subdivisions  of  not  less  than 
320  acres  In  one  location  on  public  land,  ex- 
cept such  as  is  or  may  be  reserved  from  sale 
by  any  law  of  Congress  or  proclamation  ot 
the  President  of  the  United  States."  The 
Supreme  Court  of  the  United  States,  In  dis- 
cussing the  clause,  said:  "There  seems  to  l>e 
no  good  reason  why  the  selections  of  the  pre- 
emptioner  should  be  restricted  within  nar- 
rower limits  than  those  of  the  state,  and  we 
cannot  believe  it  was  the  Intention  of  Con- 
gress to  give  a  state  the  power  to  take  lands 
under  section  8  which  had  actually  been  re- 
served by  the  United  States  for  any  purpose 
whatever."  In  Wolcott  v.  Des  Moines  Nav. 
Co.,  S  Wall.  (U.  S.)  681,  18  L.  Ed.  689.  the 
question  was  as  to  whether  or  not  certain 
lands,  which  were  within  the  limits  of  a  grant 
made  while  they  were  withdrawn  under  au- 
thority of  the  Land  Department  of  the  Unit- 
ed States,  passed  by  the  grant  to  the  railroad 
company.  The  granting  act  contained  a  pro- 
viso that  "any  and  all  lands  heretofore  re- 
served by  competent  authority  should  not 
pass  by  the  grant,"  and  the  court  held  that 
the  temporary  withdrawal  of  them  by  the 
order  of  the  Commissioner  was  such  a  reser- 
vation as  excluded  them  from  the  grant. 
In  Northern  Pacific  Bailroad  Company  t. 
Musser  Sauntry  Land,  etc  Co.,  168  U.  S. 
604,  18  Sup.  Ct  205,  42  L.  Ed.  596,  the  ques- 
tion was  whether  a  departmental  withdrawal 
of  certain  lands  within  the  indemnity  limits 
of  a  railroad  grant  until  it  should  be  seen  if 
they  should  be  needed  to  satisfy  that  grant 
was  a  reservation,  and  the  court  held  that  it 
was.  In  the  opinion  It  is  said:  "The  with- 
drawal by  the  Secretary  In  aid  of  the  grant 
to  the  state  of  Wisconsin  was  valid,  and  op- 
erated to  withdraw  the  odd-numbered  sec- 
tions within  its  limits  from  disposal  by  the 
land  officers  of  the  government  under  the 
general  land  laws.  The  act  of  the  Secretary 
was  In  effect  a  reservation."  The  following 
cases  have  more  or  less  bearing  upon  the 
question:  Riley  v.  Welles,  14  Sup.  Ct  1166, 
154  U.  S.  578,  19  L.  Ed.  648;  Dubuque  Co. 
V.  Des  Moines  R.  R.  Co.,  109  U.  S.  829,  3 
Sup.  Ct.  188,  27  Ii.  Ed.  952 ;  Builard  v.  Des 
Moines  Co.,  122  U.  S.  167;  Wilcox  ▼.  Jadk- 
son,  13  Pet  (U.  S.)  498,  16  L.  Ed.  284. 

Under  section  3398  of  the  Political  Code, 
the  surveyor  general  is  the  general  agent  of 
the  state  for  the  location  in  the  United  States 
land  office  of  the  unsold  portions  of  the  500.- 
000  acres  of  land  granted  to  the  state  for 
school  purposes,  and  the  sixteenth  and  thir- 
ty-sixth sections  granted  for  the  use  of  pub- 
lic schools,  and  lands  in  lieu  thereof.  When 
any  person  desires  to  purchase  any  portion 
of  these  lands,  and  makes  the  proper  affidavit 
as  prescribed  In  the  Code,  it  is  the  duty  of 
the  surveyor  general  to  file  such  application. 
Section  3406  of  the  Political  Code  provides 
as  follows:  "Duty  of  Surveyor  General  on 
Application  for  Purchase.  The  surveyor  gen- 
eral miist,  w^henever  application  is  made  to 
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him  for  any  portion  of  the  lands  mentioned 
in  section  3398,  commnnicate  with  tbe  United 
States  land  office,  and  ask  tliat  tbe  lands  de- 
scribed in  tbe  application  be  accepted  in  part 
satisfaction  of  the  grant  under  which  it  Is 
Bongbt  to  be  located."  It  is  thus  made  by 
tbe  section  the  ministerial  duty  of  tbe  survey- 
or general  by  reason  of  bis  office  to  commu- 
nicate with  the  United  States  land  office, 
and  ask  that  tbe  lands  described  in  tbe  ap- 
plication be  accepted  in  part  satisfaction  of 
tbe  said  grant  to  the  state.  It  is  not  our 
business  to  anticipate  the  rulings  of  the  Unit- 
ed States  Land  Department  upon  the  question 
herein  decided,  nor  as  to  whether  or  not 
they  will  receive  the  application  and  grant 
tbe  lieu  land  In  place  of  the  said  sixteenth 
section.  We  must  presume  that  the  officers 
of  the  Land  Department  will  obey  the  law, 
and  we  cannot  in  this  decision  anticipate  any 
of  its  rulings. 

It  follows  from  what  has  been  said  that  a 
writ  of  mandate  should  issue,  directing  and 
commanding  tbe  defendant,  as  surveyor  gen- 
eral and  ex  officio  registrar  of  tbe  state  land 
office,  and  as  locating  agent  of  the  state  of 
California,  to  receive  and  file  the  piaintlfTs 
application  on  payment  of  tbe  lawful  filing 
fee  therefor,  and  thereupon  to  communicate 
with  the  United  States  land  office,  and  aslc 
that  tbe  lands  described  in  plaintifTs  ap- 
plication be  accepted  in  part  satisfaction  of 
tbe  grant  under  which  said  lands  are  sought 
to  be  located ;  and  it  is  so  ordered. 

We  concur:    HALL,  J. ;  KBRKIOAN,  J. 


g  Cal.  App.  Its 

KEATING  V.  MORRISSEY.    (Civ.  340.) 

(Court  of  Appeal,  Tliird  District,  California. 
Jnly  31,  1907.  On  Reliearing,  Aug.  29,  1907. 
Retiearing  Denied  by  Supreme  Court  Sept.  26, 
1907.) 

1.  Bills  and  Notes— Action  on  Nots— Pbima 
Facie  Case— Bubden  of  Pboof. 

Offer  and  receipt  in  evidence  of  a  note 
■ned  on  constituted  prima  facie  proof  that  tlie 
note  was  given  for  a  sufficient  consideration,  as 
provided  by  Code  Civ.  Proc.  §  19G3,  subd.  21, 
and  Civ.  Code.  8   1C14. 

fEd".  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  i  1816.] 

2.  Same— Want  of  Consideration— Burdem 
OF  Proof. 

Where  a  note  sued  on  is  offered  in  evidence, 
the  burden  of  proving  want  of  consideration  is 
on  the  defendant,  as  provided  by  Civ.  CJode,  I 
1615. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7.  Bills  and  Notes,  f  1654.] 

3.  Contracts— CoNsiDEBATioN — Forbeabancb 
OF  Prosecution  of  Anotiieb  fob  Felony. 

A  note  executed  in  consideration  of  a  prom- 
ise of  the  payee  to  refrain  from  prosecuting 
another  for  felony  is  void  as  opposed  to  public 
morals  and  public  policy. 

[Ed.  Note.— For  cases  tn  point,  see  Cent.  Dig. 
voL  11,  Contracts,  §  633.] 

4.  Same  —  Fobbbajlance  of  Civil  Action  — 
Evidence. 

Defendant's  son,  while  acting  as  plaintiff'.'* 
agent  for  the  loaning  of  her  money,  executed  a 


note  in  his  own  name  to  plaintiff  for  part  of 
the  money  loaned,  and  then  executed  in  the 
names  of  fictitious  persons  other  notes  to  plain- 
tiff for  tile  tuilance.  After  he  had  at>sconded, 
plaintiff  discovered  the  fraud,  and  went  to  de- 
fendant, who  executed  tlie  note  sued  on  for  the 
entire  amount.  Helti.  that  such  facts  were  suf- 
ficient to  support  a  finding  that  defendant's  note 
was  made  in  consideration  of  plaintiff's  forbear- 
ance to  sue  the  -son  on  his  own  note,  and  was 
not  therefore  void  as  a  contract  to  refrain  from 
prosecuting  the  son  for  forgery. 

On  Rehearing. 

5.  Biixs  AND  Notes  —  Considxbation  —  Fbk- 

SUMPTION. 

Where  a  note  saed  on  is  proved  and  offered 
in  evidence.  It  raises  a  presumption  that  it  is 
based  on  a  snflbnent  consideration,  in  the  ab- 
sence of  evidence  to  the  contrary. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  S  1653.] 

6.  Appeal— Evidence— Review. 

Where  there  was  evidence  Justifying  a 
finding  that  the  consideration  for  a  note  sued 
on  was  plaintiff's  forl>earance  to  sue  tbe  mail- 
er's son  in  a  civil  action  on  certain  other  in- 
debtedness, and  such  finding  by  a  jury  was  sus- 
tained by  the  trial  judge,  it  could  not  be  set 
aside  on  appeal,  because  there  was  other  evi- 
dence that  the  note  was  given  to  save  defend* 
ant's  son  from  prosecution  for  forgery. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  if  3948-3950.] 

Appeal  from  Superior  Court,  San  Joaquin 
County ;   F.  H.  Smith,  Judge. 

Action  by  Mary  L.  Keating  against  Mary  J. 
Morrissey.  From  a  Judgment  In  favor  of 
piaintiff,  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial,  she  appeals. 
Affirmed. 

Arthur  L.  Levlnsky,  for  appellant  Asb- 
ley  &  NeumUler,  for  respondent 

HART,  J.  This  Is  an  action  upon  a  promis- 
sory note  for  the  sum  of  $5,041,  with  interest 
at  tbe  rate  of  6  per  cent,  per  annum.  Said 
note  was  made  and  delivered  by  the  defend- 
ant to  the  plaintiff  In  the  county  of  San  Joa-* 
quln  on  the  16th  day  of  July,  1902,  payable 
one  year  after  date.  The  case  was  tried  by 
Jnry,  a  verdict  returned  In  favor  of  plaintiff 
for  tbe  Bmn  of  $5,631.33,  representing  tbe 
principal  and  Interest  on  said  note,  and  a 
Judgment  entered  accordingly.  The  answer 
sets  out  with  minute  particularity  tbe  circum- 
stances whicb,  it  is  alleged,  attended  tbe 
transaction  resulting  In  the  execution  of  the 
note,  the  substance  of  all  which  is  that  said 
note  was  secured  from  the  defendant  by  the 
plaintiff  by  means  of  threats  or  duress,  and 
that  therefore  there  was  no  valid  considera- 
tion for  the  same.  Tbe  defendant  prosecutes 
this  appeal  from  the  order  denying  her  mo- 
tion for  a  new  trial,  upon  a  bill  of  excep- 
tions. 

The  defense  relied  upon  for  tbe  defeat  of 
the  action,  as  must  be  inferred  from  the  alle- 
gations of  the  answer,  as  we  have  briefly 
stated  tbem,  was  that  the  note  which  forms 
tbe  basis  of  tbe  suit  was  without  sufficient  or 
any  consideration.  We  will  proceed  to  an  ex- 
amination of  the  record  for  the  purpose  of 
determining  this  auesUon.     The  undisputed 
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facts  of  the  case,  as  developed  by  the  proofs, 
are:  Several  years  prior  to  the  execution  of 
the  note  which  is  the  subject  of  this  suit,  the 
plaintiff  made  Walter  Morrissey,  a  son  of  the 
defendant,  her  agent,  with  full  power  to  nego- 
tiate loans  of  money  for  her.  While  so  act- 
ing in  that  capacity  for  plaintifF,  said  Morris- 
sey loaned,  or  pretended  to  have  loaned,  cer- 
tain sums  of  money  to  different  parties,  talc- 
ing in  the  name  of  plaintlfF  what  purported  to 
be  their  promissory  notes  therefor.  These 
notes,  14  in  number,  were  delivered  to  the 
plaintiff  by  Morrissey.  All  of  these  notes, 
with  the  exception  of  one  which  was  made  so 
as  to  mature  one  year  after  the  date  of  its 
execution,  were  made  payable  "one  day  after 
date,"  and  represented  amounts  varying  from 
$150  to  $800 ;  the  sum  total  of  the  money  so 
claimed  to  have  been  loaned  being  $5,011. 
Some  of  these  notes  were  made  In  the  year 
1899,  others  in  the  year  1900,  and  one  In  the 
year  1901.  Three  of  these  notes  bear  upon 
the  backs  thereof  an  Indorsement,  signed  by 
the  plaintifr,  acknowledging  the  receipt  of 
the  Interest  which  had  accrued  thereon.  The 
plalntifF  did  not.  at  the  several  times  at  whicb 
she  received  said  notes  from  Morrissey,  either 
personally  or  by  reputation,  know  persons 
bearing  the  names  represented  by  the  signa- 
tures subscribed  to  the  notes.  A  short  time 
before  the  making  and  delivery  of  the  note 
by  the  defendant  to  the  plaintiff,  Morrissey, 
without  previously  apprising  the  plaintiff  or 
any  of  his  other  acquaintances  of  his  Inten- 
tion to  do  so,  departed  from  San  Joaquin 
county,  or  at  least  could  not  be  found  at  his 
home  or  in  that  county.  The  plaintiff  was 
desirous  of  securing  the  payment  of  the  in- 
terest which  was  due  upon  the  notes,  and, 
not  being  able  to  find  her  agent,  and,  as  stat- 
ed, not  knowing  anything  of  or  about  the 
parties  who  were  represented  to  have  made 
the  notes,  proceeded  to  make  an  investigation 
Into  the  matter.  She  sought  the  aid  and  ad- 
vice of  a  Mr.  Crane,  of  Stockton,  and,  as  he 
•was  not  acquainted  with  any  persons  of  the 
names  attached  to  the  notes  as  representing 
the  makers  thereof,  the  great  register  and  the 
tax  roll  of  the  county  were  carefully  exam- 
ined, with  the  result  that  neither  contained 
the  names  attached  to  the  notes.  Thereupon 
the  plaintiff  called  at  the  residence  of  the  de- 
fendant and  obtained  from  her  the  note,  to 
secure  the  payment  of  which  this  action  was 
instituted. 

At  the  trial,  the  plaintiff  offered,  and  the 
same  was  received  In  evidence,  the  note  in 
dispute,  and  then  rested  her  case.  This  con- 
stituted, of  course,  prima  facie  proof  of  all 
that  the  note  purported  to  be.  The  presump- 
tion is  that  the  note  was  given  for  a  sufficient 
consideration.  Section  1963,  subd.  21.  Code 
Civ.  Proc.;  section  1614,  Civ.  Code.  The  bur- 
den of  proving  want  of  consideration  sutfl- 
clent  to  support  the  note  was  upon  the  de- 
fendant Section  1615,  Civ.  Code.  The  de- 
fendant, having  been  sworn  as  a  witness, 
gave  testimony  directed  to  the  support  of  the 


allegations  of  her  answer,  stating  that  on 
both  occasions  of  the  visit  of  the  plaintiff  at 
her  residence  the  latter  declared  that  she  bad 
investigated  the  great  register  and  tax  roll 
of  the  county,  and  that  neither  contained 
names  corresi>onding  with  those  attached  to 
the  notes  delivered  to  her  by  Walter  Morris- 
sey ;  that  she  submitted  to  the  defendant  for 
lnsi)ection  the  14  notes,  said  they  were  forger- 
ies, and  Walter  was  guilty  of  forgery,  and, 
unless  she  was  reimbursed  or  indemnified 
against  the  loss  which  it  was  probable  she 
would  sustain  through  the  criminal  acts  of 
said  Walter,  she  would  cause  him  to  l>e  ar- 
rested and  prosecuted  for  a  felony  and  pun- 
ished therefor  by  imprisonment  In  the  state 
penitentiary.  The  defendant  further  testified 
that  when  the  conversations  occurred  she 
was  and  had  been  for  some  time  prior  there- 
to in  111  health,  and,  keenly  realizing  the  hu- 
miliation and  chagrin  whicb  the  disgrace  oc> 
casloned  by  the  prosecution  of  her  son  upon  a 
felony  charge  would  entail  upon  herself  and 
her  family,  and  Influenced  by  no  other  mo- 
tive or  consideration,  readily  agreed,  on  the 
occasion  of  the  first  interview  between  plain- 
tiff and  herself,  to  adjust  the  matter.  On 
the  following  day.  so  defendant  testified,  the 
plaintiff  returned  to  the  residence  of  the 
former,  and,  presenting  to  her  a  printed 
blank  form  of  a  promissory  note,  requested 
her  to  fill  it  out  and  sign  it,  at  the  same  time 
repeating  her  threat  to  prosecute  Walter  un- 
less the  note  was  given  by  defendant.  The 
defendant  thereupon  filled  out  the  note  for 
the  sum  of  $5,041,  with  interest  at  the  rate 
of  5  per  cent.,  and  attached  her  signature 
thereto.  Upon  the  suggestion  of  the  plaintiff, 
the  note  was  executed  for  the  sum  of  $o,041, 
although  the  interest  due  on  the  14  notes 
turned  over  to  plaintiff  by  Walter  Morrissey 
amounted  to  the  sum  of  $(300.  Plaintiff  waiv- 
ed her  right  to  said  interest,  saying  to  the 
defendant  that  she  would  be  satisfied  with  a 
note  for  the  principal  sura  so  obtained  from 
her  by  Walter.  A  majority  of  these  14  notes 
called  for  Interest  at  the  rate  of  8  per  cent, 
per  annum;  the  remainder  provided  for  In- 
terest at  the  rate  of  9  and  10  per  cent.  One 
of  the  14  notes,  so  delivered  to  plaintiff  by 
said  Walter,  purported  to  have  been  executed 
by  "W.  A.  Morrissey"  and  one  "Geo.  L. 
Brown,"  and  the  defendant,  while  under  cross- 
examination  as  a  witness,  admitted  that  her 
son's  name  was  "W.  A.  Morrissey,"  and  that 
the  signature  to  the  note  of  which  we  are 
speaking  apiieared  to  be  In  the  handwriting 
of  her  son.  The  defendant's  version  of  the 
transaction  was  corroborated  to  some  extent 
by  her  daughter,  who  testified  that,  being  in 
a  room  adjoining  the  one  in  which  occurred 
the  conversation  between  the  parties  on  the 
day  upon  which  the  note  was  made,  she  over- 
beard  the  plaintiff  say  "that,  if  a  paper  was 
not  signed,  she  would  have  my  brother  Walt- 
er arrested."  At  the  conclusion  of  the  testi- 
mony thus  given  on  behalf  of  the  defendant, 
the  defense  rested. 


Digitized  by 


Google 


Cal.) 


KEATING  ▼.  MOBBISSET. 


679 


The  plaintiff  was  sworn  as  a  witness  in  re- 
buttal, and  not  only  denied  making  the 
threats  to  which  the  defendant  and  her 
daughter  testified  or  using  any  language  from 
which  it  might  be  inferred  that  she  threaten- 
ed to  prosecute  Walter  for  or  even  accused 
him  of  committing  forgery,  but  also  gave,  In 
full  and  in  detail,  what  she  claimed  to  have 
been  said  by  ijoth  herself  and  the  defendant 
during  the  course  of  the  only  conversations 
held  between  the  parties  Involving  the  trans- 
action resulting  In  the  execution  of  the  note. 
She  was  exhaustively  cross-examined,  but 
nothing  was  thus  brought  out  showing  affirm- 
atively or  otherwise  that  there  was  not  a 
valid  consideration  for  the  note.  In  other 
words,  there  was  nothing  stated  by  her  as  a 
witness  which  tended  affirmatively  to  over- 
come the  presumption  of  a  consideration. 
Among  other  things,  she  declared  that  the 
defendant,  in  the  first  conversation,  said  that 
she  had  previously  made  efforts  to  secure  for 
Walter  the  necessary  money  with  which  to 
reimburse  the  plaintiff,  thus  showing,  at 
least,  that  the  defendant  knew  of  the  finan- 
cial transactions  between  her  son  and  the 
plaintiff,  and  that  she  had  before  the  con- 
versations formed  an  intention  to  aid  Waiter 
in  discharging  his  obligation  to  plaintiff. 
This  part  of  the  conversation  was  not  dis- 
puted. 

It  Is  only  elementary  to  say  that  the  Jury, 
or  court  trying  an  issue  of  fact,  as  the  ex- 
clusive judge  of  the  weight  of  all  evidence 
submitted  upon  such  issue  and  of  the  credi- 
bility of  the  witnesses,  has  the  right  to  dis- 
credit the  witnesses  or  disregard  altogether 
evidence  offered  in  support  of  a  material  Is- 
sue in  the  case.  And  in  the  case  at  bar  it 
was  within  the  exclusive  province  of  the  Ju- 
ry to  declare  whether  the  evidence  offered  to 
overcome  the  presumption  of  consideration 
for  the  note  was  of  sufficient  strength  to  do 
so  or  not  Having  determined  that  it  was 
not,  the  verdict  so  returned  is,  as  to  the 
facts,  unimpeachable,  so  far  as  this  court  is 
concerned.  A  court  or  Jury  is  not  bound  to 
believe  an  interested  witness  as  against  a 
presumption,  if  the  latter  satisfies  its  mind. 
Code  Civ.  Proc.  S  20G1,  subd.  2;  Adams  v. 
Hopkins,  144  Cal.  30,  77  Pac.  712 ;  People  v. 
Mllner,  122  Cal.  170,  54  Pac  833.  In  the 
last-mentioned  case,  the  court,  through  Mr. 
Justice  Henshaw,  thus  states  the  rule:  "By 
section  2061,  subd.  2,  of  the  Code  of  Civil 
Procedure,  Jurors  are  to  be  Instructed  'that 
they  are  not  bound  to  decide  In  conformity 
with  the  declarations  of  any  number  of  wit- 
nesses which  do  not  produce  conviction  in 
their  minds,  against  a  less  number,  or  against 
a  presumption  or  other  evidence  satisfying 
their  minds.'  In  this  is  a  distinct  recogni- 
tion of  the  facts:  (1)  That  a  presumption 
Is  evidence;  and  (2)  that  It  is  evidence 
which  may  outweigh  the  positive  testimony 
of  witnesses  against  it.  It  has  been  said 
that  disputable  presumptions  are  allowed  to 
stand,  not  against  the  facta  they  represent, 


but  in  lieu  of  proof  of  the  facts,  and  that, 
when  the  fact  is  proven  contrary  to  the  pre- 
sumption, no  conflict  arises,  but  the  pre- 
sumption is  simply  overcome  and  dispelled, 
citing  Savings,  etc.,  Soc  v.  Burnett,  106  Cal. 
514,  39  Pac.  922.  This  is  true.  Against  a 
proved  fact,  or  a  fact  admitted,  a  disputable 
presumption  has  no  weight;  but,  where  it 
is  undertaken  to  prove  the  fact  against  the 
presumption,  it  still  remains  with  the  Jury 
to  say  whether  or  not  the  fact  has  been  prov- 
en, and,  if  they  are  not  satisfied  with  the 
proof  offered  In  Its  support,  they  are  at  lib- 
erty to  accept  the  evidence  of  the  presump- 
tion." 

It  Is,  of  course,  at  once  to  be  conceded  that 
a  note  executed  in  consideration  of  a  prom- 
ise to  refrain  from  prosecuting  a  person  for 
a  felony  would  be  absolutely  void,  for  such 
a  contract  would  be  opposed  to  public  mor- 
als, as  well  as  public  policy.  In  fact,  such 
a  consideration  in  this  case,  If  a  forgery  had 
been  committed  by  Walter,  would  itself  con- 
stitute or  involve  the  commission  of  a  crime. 
But,  as  we  have  Indicated,  the  Jury  found 
against  the  contention  of  the  defendant  as 
to  the  circumstances  under  which  the  note 
was  given,  and  we  are  bound  by  that  find- 
ing. It  Is  also  to  be  admitted  that,  if  there 
is  shown  by  the  evidence,  either  by  presump- 
tive or  positive  proof,  any  valid  consideration 
whatever  for  the  note — if  for  Instance,  the 
note  was  signed  upon  an  agreement  or  prom- 
ise upon  the  part  of  the  payee  that  she  would 
refrain  from  instituting  suit  on  the  one  note 
of  the  fourteen  bearing  the  signature  of  Wal- 
ter Morrissey — there  would  then  Ite  in  law  a 
sufficient  consideration  for  the  support  of 
the  note,  for  "the  law  will  not  attempt  to 
measure  the  amount  or  weigh  the  quantum 
of  the  consideration."  Wheian  v.  Swain,  132 
Cal.  391,  64  Pac.  560;  Pillans  v.  Mlerop, 
Lang.  S.  C.  L.  Cont.,  p.  177.  We  think  the 
evidence,  both  circumstantial  and  direct,  fair- 
ly warrants  the  Inference  that  Mrs.  Morris- 
sey, In  executing  the  note,  was  Influenced  by 
the  consideration  that,  for  so  doing,  the 
plaintiff  would  forbear  bringing  a  civil  ac- 
tion against  her  son  for  the  recovery  of  the 
money  due  plaintiff  from  him.  If  the  facts 
of  the  transactions  between  plaintiff  and 
Walter  were  such  as  the  record  seems  to  in- 
dicate them  to  have  been.  It  Is  Just  as  logi- 
cal to  Infer  that  Mrs.  Morrissey  was  almost 
as  much  In  dread  of  the  consequences  of  a 
civil  as  a  criminal  action,  for  it  Is  only  a  re- 
sponse to  the  natural  sentiment  and  lore  of 
a  mother  that  she  should  spare  no  efforts  to 
save  her  son  from  the  disgrace  and  loss 
of  confidence  of  the  public  generally  which 
would  follow  the  exposure  through  a  law- 
suit of  bad  faith  and  dishonesty  in  him  In 
his  business  dealings  with  another  party. 
Besides,  the  desire  to  save  herself  and  fam- 
ily and  family  name  from  being  linked  with 
transactions  of  a  shady  nature  or  Involving 
fraud  or  the  elements  of  a  public  crime 
would  serve  aa  a  strong  Incentive  or  induce- 
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ment  In  a  mother  to  prevent  the  institution 
of  a  cItII  action  which  would  expose  to  the 
public  the  questionable  circumstances  giving 
rise  to  the  suit  But,  as  we  have  declared, 
we  are  not  called  upon  to  hunt  for  the  spe- 
cific reasons  which  moved  the  defendant  In 
signing  the  note.  It  is  enough  to  know  that, 
after  all  the  evidence  was  Introduced  and 
considered,  the  jurors,  guided  presumably  by 
all  the  criteria  by  which  the  law  says  they 
must  be  governed  In  weighing  evidence,  de- 
cided that  the  presumption  of  a  sufficient 
consideration  for  the  support  of  the  instru- 
ment was  not  dispelled,  or  that  such  pre- 
sumption satisfied  their  minds  as  against  the 
other  evidence  which  failed  to  possess  such 
persuasive  power. 

We  have  consulted  with  painstaking  care 
all  the  authorities  cited  by  counsel  represent- 
ing both  sides  of  this  controversy.  There  is 
no  conflict  between  the  views  here  and  those 
expressed  in  the  cases  to  which  our  atten- 
tion has  been  called.  There  is  a  large  num- 
ber of  specifications  of  alleged  error,  involv- 
ing rulings  of  the  court  in  the  reception  and 
rejection  of  evidence  and  in  the  giving  and 
refusal  of  Instructions.  It  would  require  un- 
necessary labor  to  give  all  the  assignments 
of  error  special  notice.  We  may  say,  how- 
ever, that  we  have  given  much  time  to  an  ex- 
amination of  the  record  and  to  a  considera- 
tion of  all  the  points  urged,  and  we  may 
state,  generally,  that  we  think  the  court  care- 
fully, fully,  and  correctly  declared  to  the  ju- 
ry the  law  applicable  to  the  Issues  and  the 
facts,  and  that  in  the  rulings  upon  the  recep- 
tion and  rejection  of  evidence  we  find  noth- 
ing which  in  any  degree  prejudiced  the  rights 
of  appellant  It  Is  noticeable  that  in  all  in- 
stances where  questions  were  propounded  to 
a  witness  and  to  which  objections  were  sus- 
tained, the  same  questions  to  the  same  wit- 
ness were  at  some  other  time  during  her  ex- 
amination allowed.  The  rulings  of  the  conrt 
were  therefore  not  erroneous.  We  think  the 
case  was  fairly  tried,  and  that  the  api)ellant 
therefore  suffered  no  prejudice  either  from 
the  rulings  of  the  court  upon  the  admission 
and  rejection  of  testimony,  or  from  the  giv- 
ing and  refusing  of  Instructions. 

The  order  Is  afflrmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 

On  Rehearing. 

HART,  J.  In  his  petition  for  a  rehearing, 
counsel  for  appellant  Insists  that  this  court 
was  justified  in  declaring  that  the  evidence 
Introduced  both  upon  the  part  of  the  defend- 
ant and  tlie  plaintiff,  after  the  proof  of  the 
note  upon  which  the  action  was  brouglit, 
was  sufllcieut  to  and  did  overcome  the  pre- 
sumption of  a  consideration  for  said  note. 
He  calls  our  attention  to  certain  language 
used  In  the  case  of  Adams  v.  Hopkins,  144 
Cal.  ?.C,  77  Pac.  712.  which,  he  claims,  sus- 
tains his  contention  that  upon  the  evidence 


as  shown  by  the  record  the  case  should  be 
reversed,  because  said  presumption  was,  in 
truth,  overcome.  The  language  referred  to 
reads:  "It  will  be  presumed  that  there  was 
a  good  consideration  for  the  written  release. 
In  the  absence  of  evidence  to  the  contrary." 
The  rule  as  thus  stated  Is  undoubtedly  sound 
and  applicable  to  all  disputable  presumptions 
of  fact.  In  truth,  their  very  characterization 
by  the  Code  provision  as  "disputable  pre- 
sumptions" carries  with  It  necessarily  the 
right  to  controvert  them  by  other  evidence 
and  the  complete  exhaustion  of  their  force 
when  evidence  has  been  Introdnced  Buffl- 
clent  to  destroy  the  verity  of  the  facts  for 
which,  until  then,  the  law,  for  reasons  of 
expediency,  makes  them  responsible  vouchers. 
The  presumption  of  a  consideration  Is,  In- 
deed, enough  to  support  the  note,  In  the  ab- 
sence of  evidence  to  the  contrary.  But  in 
whom  is  vested,  under  our  system,  the  ex- 
clusive province  of  determining  when  there 
Is  evidence  to  the  contrary?  There  must  be, 
as  counsel  will  concede,  a  determination  by 
somebody  that  there  Is  In  fact  evidence  to 
the  contrary.  The  fact  that  the  record  here 
seems  to  show  "evidence  to  the  contrary" 
Is  not  enough,  so  far  as  our  power  over  the 
verdict  and  findings  is  concerned.  It  must 
have  been  "evidence  to  the  contrary"  to 
which  the  proper  tribunal  has  given  such 
weight  as  to  enable  It  to  say  that  such  "evi- 
dence to  the  contrary"  has  overcome  and 
dispelled  the  presumption.  The  learned  coun- 
sel's argument  would  be  valid  and  might  be 
sound  addressed  to  a  jury  or  court  trying  the 
facts,  but.  when  addressed  to  this  court.  It 
overlooks  the  constitutional  provision  limit- 
ing the  power  of  the  appellate  courts  of  this 
state  to  the  determination  of  questions  of 
law  alone,  and  that,  therefore,  the  Supreme 
and  this  court  would  clearly  transcend  their 
appellate  jurisdiction,  as  outlined  by  the 
Constitution,  were  they  to  engage  In  the 
business  of  indiscriminately  setting  aside 
verdicts  of  juries  and  findings  and  judgments 
of  trial  courts  upon  the  ground  of  the  Insuf- 
ficiency of  the  evidence  to  sustain  them,  ex- 
cept, of  course,  In  such  cases  only  in  which 
It  can  truly  be  said  that,  as  a  matter  of  law, 
the  evidence  Is  not  strong  enough  to  uphold 
such  verdicts,  findings,  or  judgments.  How- 
ever differently  the  record  evidence  may 
strike  different  minds.  It  Is  evident  that  the 
jury  trying  the  Issues  of  fact  did  not  think 
the  evidence  was  strong  enough  to  overcome 
the  presumption,  and  It  Is  equally  evident 
that  the  trial  Judge,  who  presided  at  the 
hearing  of  the  cause,  and  who  heard  the 
evidence,  was  of  the  same  opinion  when  he 
made  the  order  denying  appellant's  motion 
for  a  new  trial.  The  weight  of  the  evidence 
and  the  credibility  of  the  witnesses  were 
matters  peculiarly  within  the  duty  of  the 
jury  to  determine,  and,  having  decided  the 
facts  against  the  appellant  and  having.  It  Is 
clearly  apparent.  In  reaching  their  conclusion, 
disregarded  or  discredited  the  testimony  of- 
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fered  by  the  defenflant,  we  see  nothing  In  the 
record  which  would  warrant  this  court  in 
declaring  that,  as  a  question  of  law,  their 
finding  is  against  the  evidence. 

As  we  stated  In  the  main  opinion,  the  Su- 
preme Court,  in  the  case  from  which  we  have 
here  quoted  the  language  upon  which  the  ap- 
pellant so  implicitly  relies,  also  uses  the  fol- 
lowing language  Immediately  following  that 
quoted:  "Indeed,  the  court  Is  not  bound  to 
believe  an  interested  witness  against  such  a 
presumption  if  the  latter  satisfies  bis  mind" 
—citing  section  2061,  subd.  4,  Code  Civ.  Proc 
The  jury  and  the  court  appear  to  have  not 
been  satisfied  that  the  evidence  overcame  the 
presumption.  On  the  contrary,  their  minds 
seem  to  have  been  satisfied  by  the  presump- 
tion as  against  the  declarations  of  the  wit- 
nesses directed  against  such  presumption. 

But  the  learned  counsel  seems  to  have 
formed  a  total  misconception  of  certain  lan- 
guage employed  in  the  main  opinion,  when  he 
says  that  "It  means  that  It  is  conceded  by 
reason  of  the  testimony  that  Walter  Morris- 
sey  was  about  to  be  arrested  on  a  felony 
charge,  and  she  (the  defendant)  desired  to 
prevent  it,"  etc.  We  were  discussing  the 
probable  specific  reasons  which  might  have 
induced  Mrs.  Morrissey  to  sign  the  note  in 
consideration  of  forbearance  on  the  part  of 
the  plaintiff  to  Institute  a  civil  action  against 
Walter.  This  discussion  was  only  In  reply 
to  the  elaborate  argument  of  counsel  to  the 
effect  that  the  evidence  on  the  part  of  the 
defendant  showed  threats  by  the  plaintiff 
of  a  prosecution  of  Walter  for  forgery,  for 
which  reason  alone,  he  argued,  the  defend- 
ant signed  the  note.  We  stated  that  in  our 
opinion  the  evidence  fairly  warranted  the 
inference  that  slie  signed  the  note  upon  an 
uuderstandiug  that  the  plaintiff  would  re- 
frain from  suing  Walter  in  a  civil  action; 
that  (if  that  were  true),  while  it  was  not 
necessary  to  search  for  specific  reasons  which 
thus  Influenced  her,  yet  it  was  equally  as 
reasonable  as  any  other  deduction  from  the 
evidence  that  she  was  almost  as  much  in 
fear  of  the  consequences  of  a  civil  as  of  a 
criminal  action;  and  that  that  fact  might 
have  been  the  caxise  moving  her  to  execute 
the  note  In  consideration  of  forbearance  up- 
on the  part  of  the  plaintiff  to  sue  Walter 
in  the  civil  courts.  It  appeared  from  the 
uncontradicted  evidence  In  the  record  that 
the  plaintiff,  at  the  first  Interview  with  the 
defendant,  exhibited  the  14  notes  to  the 
latter,  said  to  her  that  she  did  not  know 
persons  bearing  the  names  ostensibly  sub- 
scribed to  the  notes,  and  that  such  names 
could  be  found  neither  on  the  great  register 
nor  the  tax  roll  of  the  county.  While  this 
did  not  Involve  upon  the  part  of  plaintiff  the 
specific  charge  of  a  crime  against  young  Mor- 
rissey, the  Inference  was  that  the  transac- 
tions represented  by  the  notes  were  not  al- 
together devoid  of  fraud  of  some  sort,  and 
we  ventured  the  opinion,  therefore,  that  Mrs. 
Morrissey,  If  receiving  such  an  impression, 


might  be  nearly  as  anxious,  under  such  cir- 
cumstances, to  avoid  a  civil  suit  as  a  crim- 
inal proceeding,  realizing  that  in  the  former 
the  facts  would  be  brought  before  the  pub- 
lic as  readily  as  in  the  latter  proceeding. 
The  plaintiff  had  a  perfect  right  to  sue  Wal- 
ter in  a  civil  action,  not  alone  upon  the  note 
executed  by  him  to  her,  but  also  the  right 
to  sue  him  for  money  had  and  received  as  to 
the  sums  represented  by  all  the  other  notes, 
if  said  notes  were  in  fact  fictitious,  subject, 
of  course,  to  the  defense  of  a  bar  under  the 
statute,  or  to  any  other  legal  defense.  U 
the  defendant  desired  that  her  son  should 
not  be  sued  in  a  civil  action,  and  signed  the 
note  in  dispute  in  consideration  of  such  an 
agreement  on  the  part  of  the  plaintiff,  we 
cannot  see  that  it  would  be  particularly  ma- 
terial to  ascertain  what  the  specific  reason 
was  that  prompted  her  desire  to  prevent  the 
institution  of  a  civil  suit  against  Walter. 
The  defendant  might  have  believed,  from  her 
inspection  of  the  notes,  or  from  any  other 
circumstance  brought  to  her  notice,  that  said 
notes  were  forgeries,  the  result  of  the  crim- 
inal acts  of  her  son;  yet,  If  the  evidence, 
presumptive  and  otherwise,  fairly  warrants 
the  inference  that  she  was  moved  to  sign 
I  the  note  solely  because  of  an  agreement  upon 
I  the  part  of  the  plaintiff  that  she  would  not 
j  bring  a  civil  suit  against  Walter,  the  mere 
I  fact  of  her  belief  that  her  son  tiad  committed 
'  a  criminal  offense  would  be,  it  seems  to  us, 
I  immaterial.  All  that  Mrs.  Morrissey  said 
j  about  her  son  having  been  accused  by  the 
plaintiff  of  committing  forgery,  and  that  the 
latter  would  prosecute  him  for  the  crime,  was 
denied  by  Miss  Keating.  The  jurj-,  as  stated 
in  the  main  opinion,  seem  to  have  paid  no 
attention  to  the  testimony  of  the  defendant. 
But  it  is  enough  for  us  to  be  satisfied  that 
the  evidence,  both  direct  and  circumstantial, 
fairly  justifies  the  conclusion  that  the  consid- 
eration for  which  the  note  was  signed  was 
based  upon  an  understanding  that  the  plain- 
tiff would  forbear  suing  Walter  in  a  civil 
action;  or  that  the  evidence,  in  the  minds 
of  the  Jury  and  the  judge  trying  the  case, 
was  not  sufBcient  to  overcome  the  presump- 
tion of  a  valid  consideration;  and  that  the 
record  before  us  Is  not  such  as  would  sus- 
tain a  conclusion  by  this  court  that,  as  a 
matter  of  law,  the  evidence  is  too  weak  to 
support  the  verdict  of  the  Jury  and  the  find- 
ings of  the  court 
The  petition  for  a  rehearing  is  denied. 

We    concur:     CHIPMAN,    P.    J.;    BUR- 

(77  Kan.  843) 
MEEK  ▼.  METROPOLITAN  ST.  RT.  CO. 
(Supreme  Court  of  Kansas.    July  5,  1907. 
Rehearing  Denied   Sept   21,   1907.) 

Cabbiebs  —  Cabbiaob    ov    Pasbknoebs  —  Ac- 
tions—EvinKNCK— Admissibility. 

In  an  action  for  injuries  to  a  street  car 
passenger,  a  question  to  plaintiff  whether  the 
conductor  asked  him  to  write  his  name  on  a 
slip  of  paper  was  properly  excluded. 
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Error  to  District  Court.  Wyandotte  Coun- 
ty ;   J.  McCabe  Moore,  Judf^e. 

Action  by  John  G.  Meek  against  tbe  Met- 
ropolitan Street  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   AflSrmed. 

Rush  L.  Flssette  and  Bird  &  Pope,  for 
plaintiff  in  error.  Miller,  Buchan  &  Miller, 
for  defendant  In  error. 

PER  CURIAM.  Action  brought  by  John 
G.  Meek  to  recover  damages  from  the  Metro- 
politan Street  Railway  Company  for  personal 
Injuries  alleged  to  have  been  sustained  by  him 
while  riding  in  a  street  car  of  defendant. 
The  car,  running  at  a  speed  of  about  three 
miles  an  hour,  ran  into  one  Just  ahead  of  It 
going  In  the  same  direction,  and  he  claims 
that  tbe  resulting  Jar  injured  his  back  and 
kidneys.  Under  the  testimony  there  was  a 
fair  question  of  fact  as  to  whether  he  was 
really  hurt  by  the  collision,  and  It  was  set- 
tled by  a  verdict  in  favor  of  the  defendant 

The  inquiry  as  to  the  plaintiff's  ability  to 
give  bond  for  costs,  about  which  complaint 
is  made,  could  not  have  been  prejudicial,  es- 
pecially after  the  full  examination  on  the 
same  subject  which  had  been  previously  made 
by  both  parties.  The  hypothetical  ques- 
tions objected  to  were  properly  allowed. 
United  Commercial  Travelers  of  America  v. 

Barnes  (decided  May  11,  1007)  91  Pac.  . 

No  error  was  committed  In  excluding  the 
question  propounded  to  plaintiff  whether  the 
conductor  asked  him  to  write  his  name  on 
a  slip  of  paper,  nor  do  we  find  any  good  rea- 
son to  complain  of  the  rulings  of  the  court 
In  Instructing  the  Jury. 

Judgment  affirmed. 


(76  Kan.  301) 

DEXDT  et  al.  v.   FIRST   NAT.   BANK  OF 
COBLESKILL,  N.  Y. 

(Supreme  Court  of  Kansas.    July  5,  1907. 
Iteliearing  Denied  Sept.  21,  1007.) 

1.  CiiATTicr.  JIOBTOAGES— Validity— Replevin 

OP  ASSIONKE. 

AVhere  tiie  owner  of  personal  property  takes 
a  mortgage  thereon  from  one  linving  no  interest 
therein,  securing  an  accommodBtion  note  be- 
tween the  same  parties,  and  assigns  the  note 
and  mortgage,  the  fact  that  tlie  mortgagor 
never  had  any  real  interest  in  the  property  con- 
Htitiitos  no  defense  to  an  action  brought  by  the 
assignee  to  replevin  the  property  under  the 
mortgage,  wiiether  the  defendant  be  a  stranger 
to  I  he  tran.saction  or  a  claimant  under  a  party 
to  it. 

2.  Same— Inaccurate  DEscniprioN. 

In  an  action  to  recover  the  possession  of 
personal  property  under  a  diattel  mortgage 
in  which  it  is  inaccurately  described,  where  tlie 
plaintiH  relies  upon  the  record  as  imijarting  con- 
structive notice,  such  erroneous  description  is 
not  fatal  to  a  recover.v.  if  in  spite  thereof  the 
instalment  gives  upon  its  face  sufficient  informa- 
tion from  which,  by  the  aid  of  reasonable  in- 
quiry, the  property  intended  can  he  identified; 
and   whether  tiiat  is   the  case  is  ordinarily  a 


question  of  fact,  to  be  determined  from  all  tbe 
circumstances    ot    the    case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  0.  Chattel  Mortgages,  f  87.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Reno  County; 
P.  J.  Galle,  Judge. 

Action  by  the  First  National  Bank  of  Coble- 
skill,  N.  Y.,  against  W.  F.  Deudy  and  H.  O. 
Peck.  Judgment  for  plaintiff.  Defendants 
bring  error.    Afflnued. 

A.  M.  Harvey  and  John  V.  Abrahams,  for 
plaintiffs  in  error.  John  D.  MllUken  and 
Whiteside  &  Malloy,  for  defendant  in  error. 

MASON,  J.  The  First  National  Bank  Of 
Coblesklll,  N.  Y.,  recovered  Judgment  upon 
a  verdict  in  a  replevin  action  brought  by  it 
against  Dondy  &  Peck  for  the  possession  of 
a  number  of  cattle,  and  the  defendants  prose- 
cute error. 

Tbe  plaintiff  claimed  as  assignee  of  a  chat- 
tel mortgage  executed  by  L.  M.  Ilyre  to  Zeb 
F.  Crider  Commission  Company.  Three  de- 
fenses were  interposed:  (1)  That  the  mort- 
gage was  void;  (2)  that  the  cattle  replevied 
were  not  In  fact  those  referred  to  in  the 
mortgage;  and  (3)  that,  even  If  they  were, 
the  description  was  so  defective  that  the 
record  did  not  impart  constructive  notice  of 
the  fact — it  being  admitted  that  tbe  defend- 
ants purchased  them  without  actual  notice 
of  the  mortgage.  The  attack  upon  the  valid- 
ity of  the  mortgage  Is  based  upon  the  circum- 
stance that  Hyre,  the  nominal  mortgagor,  nev- 
er had  any  real  Interest  in  the  cattle.  They 
were  owned  by  the  commission  company,  of 
which  Ilyre  was  an  employe.  He  signed  the 
note  and  mortgage  at  the  reijuest  of  the  com- 
pany, and  for  Its  punwses.  The  defendants 
argue  that,  as  Ilyre  had  no  title,  a  mortgage 
executed  by  him  could  create  no  lien.  There 
was  an  effort  on  the  part  of  the  plaintiff  to 
show  that  as  a  part  of  the  transaction  the 
company  gave  Hyre  a  bill  of  sale  of  the  cat- 
tle, thereby  vesting  In  him  the  legal  title  as  a 
basis  for  his  making  the  mortgage.  Probably 
the  execution  of  this  bill  of  sale  was  not  es- 
tablished ;  the  reference  to  it  In  the  evidence 
falling  short  of  technical  proof  of  that  fact. 
But  the  omission  is  not  Important.  The  com- 
pany was  the  actual  owner  of  the  cattle.  In 
accepting  and  assigning  tbe  mortgage.  It  rec- 
ognized Hyre  as  their  formal  owner — ^as  the 
holder  of  the  legal  title.  The  execution  of  a 
bill  of  sale  could  add  nothing  to  the  force  of 
such  recognition.  By  the  purchase  of  the 
note  the  bank  acquired  a  valid  Hen  on  the 
cattle.  That  the  mortgage  secured  accommo- 
dation paper  was  not  a  matter  of  any  con- 
cern to  the  parties  to  this  litigation. 

The  question  of  the  identity  of  the  cattle 
rei)levied  with  those  mortgaged  was  fairly 
submitted  to  the  Jury  and  their  verdict  is 
conclusive.  It  Is  true  that  a  representative 
of  tbe  commission  company  was  permitted 
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to  testify  to  matters  In  this  connection  of 
which  he  had  no  personal  Icnowledge,  and 
technical  error  may  have  been  committed  In 
this  respect.  But  the  sources  of  his  Informa- 
tion were  fully  brought  out,  and  upon  consid- 
eration of  the  entire  record  we  see  no  reason 
to  believe  that  any  substantial  prejudice  to 
the  defendants  could  have  resulted.  The  de- 
scription which  the  mortgage  gave  of  the  cat- 
tle was  defective.  They  were  described  as 
k^t  at  a  particular  ranch;  whereas,  they 
were  in  fact  in  another  part  of  the  county. 
Whether,  notwithstanding  this  partial  misde- 
scription, the  mortgage  still  gave  sufficient  In- 
formation by  which  the  cattle  could  with  rea- 
sonable Inquiry  have  been  identified,  was  a 
question  for  the  determination  of  the  Jury. 
6  Cyc.  1037. 

Although  complaint  is  made  of  the  instruc- 
tions, we  think  they  fairly  presented  this  and 
the  other  questions  Involved,  and  that  no 
ground  Is  shown  for  disturbing  the  verdict. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 


RICHARDS  V.  SMITH. 

(Supreme  Court  of  Utah.    Aug.  24,  1907.    On 

Rehearing,  Sept  20,  1907.) 

1.  Arbitration    and    Award  —  Arbitration 
Agreement— Construction. 

An  agreement,  submitting  to  arbitration  a 
"controversy  existing  between  the  parties," 
wherein  plaintiff  claimed  ttiat  defendant  was  in- 
debted to  him  in  the  sum  of  $5a,.o00.  as  damages 
for  not  carrying  out  a  certain  agreement  made 
Ijetween  plaintiff  and  H.,  deceased,  which  dam- 
ages defendant  denied,  constituted  a  submission 
of  the  question  of  the  existence  of  the  contract 
and  the  cause  of  action  between  the  parties  as 
well  as  the  amount  of  damages  plaintiff  was 
entitled  to  recover,  if  any. 

2.  Samb  —  Award  —  Filing  —  Drrr  of  Abbi- 
tbatobs— Statutes. 

Rev.  St  1898,  §  3223,  provides  that,  when 
a  submiiision  is  made  an  order  of  court,  the 
arbitrators  may  be  compelled  to  make  an  award 
which  may  be  enforced  as  a  judgment,  and  sec- 
tion 3227  declares  that  the  award  must  be  in 
writing,  signed  by  the  arbitrators,  or  a  majority 
of  them,  and  delivered  to  the  parties-  that,  when 
the  submission  is  made  an  order  of  court,  the 
award  must  be  filed  with  the  clerk,  and  a  note 
thereof  made  on  the  register.  Held,  that  it  is 
no  part  of  the  duty  of  arbitrators  to  file  their 
award  with  the  clerk;  such  filing  being  required 
by  the  parties  only  when  the  party  filing  the 
award  desires  it  to  have  the  effect  of  a  judg- 
ment. 

3.  Sami!  —  Judgment  —  Entry  —  Award  — 

DEI,AT  in   FlIilNQ. 

No  time  being  specified  by  a  submission  to 
arbitrators,  nor  by  Rev.  St.  1898,  §  3227,  for 
the  filing  of  the  award,  mere  delay  in  filing  it 
did  not  deprive  the  court  of  jurisdiction  to  enter 
judgment  on  the  award. 

On  Rehearing. 

4.  Samk  — PitiNO    Submission  —  Hearing — 
TIMF,. 

Rev.  St.  1898,  §  3223,  provides  that  it  may 
be  stipulated  in  a  submission  that  it  be  entered 
as  an  order  of  the  district  court,  and  when  so 
entered  the  stipulation  cannot  be  revoked  with- 
out the  consent  of  both  parties ;  that  the  arbi- 
trators may  be  compelled  by  the  court  to  make 
an  award,  which  may  be  enforced  as  a  judg- 


ment, but,  if  the  submission  Is  not  made  an 
order  of  the  court,  it  may  be  revoked  at  any 
time  before  award.  Held,  that  the  effect  of  a 
failure  to  file  a  8ubmiB.sion  in  court  before  the 
hearing  was  only  to  permit  the  parties  to  revoke 
the  submission,  and  prevent  the  court  from  ac- 
quiring jurisdiction  until  filed,  and  did  not  affect 
the  right  of  the  arbitrators  to  proceed  to  a  hear- 
ing. 

Appeal  from  District  Court,  Third  District; 
before  Justice  T.  D.  Lewis. 

Action  by  Joseph  S.  Richards  against  Jo- 
seph F.  Smith.  From  the  judgment  entered 
on  an  award  of  arbitrators,  plaintiff  appeals. 
Affirmed. 

This  is  an  appeal  taken  on  the  judgment 
roll,  and  is  from  a  Judgment  entered  on  an 
award.  The  written  submission  of  arbitra- 
tion upon  which  the  award  is  based,  omitting 
the  title  of  the  court,  is  as  follows:  "Pur- 
suant to  chapter  40,  tit.  73,  entitled  'Arbitra- 
tion,' Rev.  St.  Utab,  1898,  the  above-named 
parties  have  agreed  to  submit,  and  by  these 
presents  do  submit,  a  certain  controversy 
existing  between  them,  wherein  said  Joseph 
S.  Richards,  plaintiff,  claims  that  said  defend- 
ant is  indebted  to  him  In  a  sum  of  money, 
to  wit,  $55,500.00,  as  damages  for  not  carry- 
ing out  a  certain  agreement  made  between 
him  and  the  late  Bishop  Edward  Himter,  In 
regard  to  the  purchase  and  sale  of  a  certain 
piece  of  land,  and  which  said  damages  said 
defendant  denies;  and  they  each  of  them 
have  agreed  to  submit  the  question  to  arbi- 
tration to  four  disinterested  persons,  with 
privilege  in  said  four  persons  to  select  a 
fifth  at  any  time  in  the  course  of  said  pro- 
ceedings that  they  may  elect  to  do  so.  The 
four  arbitrators  selected  and  chosen  are  as 
follows:  L.  S.  Hills  and  James  Sharp,  on 
the  part  of  plaintiff,  and  W.  W.  Riter  and 
John  R.  Barnes,  on  the  part  of  defendant,  and 
they  four,  with  a  fifth  one  above  provided 
for.  in  their  election,  are  to  bear  the  evidence 
and  determine  the  cause;  and  the  judgment 
of  the  majority  of  them,  whether  of  the  four 
or  the  five,  shall  be  binding  and  final  upon 
the  parties  hereto.  It  is  hereby  agreed  by 
the  parties  hereto  that  the  four  parties  above 
named  as  aforesaid  may  select  a  fifth,  either 
after  they  have  heard  the  testimony,  and 
find  that  the  majority  cannot  agree,  or  th^ 
may  select  a  fifth  before  they  go  into  the 
testimony,  and  he  may  sit  with  them,  and 
the  decision  of  the  majority  shall  be  binding. 
It  is  hereby  stipulated  and  agreed  that  this 
agreement  be  entered  as  an  order  of  the  dis- 
trict court.  This  arbitration  shall  take  place 
on  the  30th  day  of  September,  1902,  and  shall 
be  concluded  on  or  before  the  1st  day  of  De- 
cember, 1902.  The  arbitrators  .*nay  have  all 
the  powers  given  In  said  chapter  aforesaid  to 
them,  and  they  shall  act  in  accordance  there- 
with. In  witness  whereof  the  parties  have 
hereunto  set  their  hands  and  seals  this  6th 
day  of  August,  A.  D.  1902.  Jos.  S.  Richards. 
Jos.  F.  Smith." 

The  submission  was  duly  acknowledged, 
and,  on  October  2,  1902,  filed  with  the  cleric 


Digitized  by 


Google 


681; 


01  PACIFIC  BEPOBTBB. 


(Utah 


of  the  Third  Judicial  district  court  for  Salt 
Ijake  county.  The  arbitrators  were  sworn 
before  a  notary  public  and  subscribed  to  an 
oath  in  writing,  which  was  annexed  to  the 
■ubmlsslon  and  filed  therewith.  On  October 
14,  1902,  the  arbitrators  made  their  award  In 
writing,  which,  omitting  title  of  court  and 
cause,  recited  as  follows:  "Decision  by  Ar- 
bitrators. On  the  6th  day  of  August,  1902, 
the  above-named  parties  entered  Into  an 
agreement,  pursuant  to  chapter  40,  tit.  73, 
entitled  'Arbitration,'  of  the  ReTlsed  Stat- 
utes of  Utah  of  1898,  by  which  the  above- 
named  parties  agreed  to  submit  to  arbitra- 
tion a  certain  controversy  existing  between 
tbem,  wherein  said  Joseph  S.  Richards,  plaln- 
tltr,  claimed  that  Joseph  F.  Smith,  trustee  In 
trust,  defendant,  w^s  and  is  indebted  to  him 
In  the  sum  of  $55,500.00  as  damages  for  not 
carrying  out  a  certain  agreement  made  be- 
tween blm,  the  said  Joseph  S.  Richards,  and 
the  late  Bishop  Edward  Hunter  in  regard  to 
the  purchase  and  sale  of  a  certain  piece  of 
land,  which  said  damages  the  said  defendant 
denied.  At  the  same  time  each  of  said  par- 
ties agreed  to  submit  the  question  to  arbitra- 
tion before  four  disinterested  persons,  with 
the  privilege  in  said  four  persons  to  select  a 
fifth  at  any  time  in  the  course  of  said  pro- 
ceedings as  they  might  elect  to  do.  That 
said  four  persons  selected  for  arbitrators 
were  L.  S.  Hills  and  James  Sharp,  on  the  part 
of  the  plaintiff,  and  W.  W.  Rlter  and  John 
R.  Barnes,  on  the  part  of  defendant  That 
those  four  persons,  on  the  SOth  day  of  Sep- 
tember, 1902,  held  their  first  meeting,  and 
agreed  then  and  there  not  to  then  select  a 
fifth  person,  but  to  hear  the  evidence  them- 
selves, and,  if  thereafter  they  could  not  agree, 
then  to  make  a  selection  of  a  fifth  arbitrator. 
That  on  the  said  date  plalntlfT,  Joseph  S. 
Richards,  introduced  his  case  and  made  a 
statement  thereof  to  said  arbitrators.  Ad- 
journment was  then  taken  until  the  13th  day 
of  October,  1902,  when  they  all  met  again, 
and,  the  witnesses  being  sworn,  testimony 
■maa  given  on  both  sides.  The  parties  having 
submitted  their  testimony,  and  the  case  being 
closed,  the  undersigned  arbitrators  took  the 
same  under  advisement,  and  on  this  14th 
day  of  October,  1902,  make,  conclude,  and  de- 
cide in  favor  of  the  defendant  that  there  is 
no  cause  of  action.  [Signed]  L.  S.  Hills. 
James  Sharp.  W.  W.  Rlter.  John  R. 
Barnes." 

On  April  18, 1904,  the  award  was  filed  with 
the  clerk  of  said  court,  and  on  the  same  day 
notice  thereof  served  upon  the  api>ellant, 
plaintiff  below.  On  April  22, 1904,  on  motion 
of  appellant,  the  court  made  an  order  ex- 
tending the  time  20  days  In  which  to  file  ob- 
jections to  the  award  and  to  the  entry  of 
Judgment  thereon.  Extensions  were  granted 
from  time  to  time  for  the  purixjses  aforesaid 
until  August  15,  1904.  On  August  12,  1004, 
appellant  filed  a  motion  to  vacate  tlje  award. 
This  motion  was  denied  by  the  court  April 
9,  190tJ,  and  on  the  29th  day  of  September, 


1906,  Judgment  was,  by  order  of  the  court 
duly  entered  on  the  award. 

P.  T.  Famsworth.  Jr.,  and  C  8.  yarian. 
for  appellant.  O.  W.  Moyle^  for  respond- 
ent 

Mccarty,  a  J.,  after  making  the  fore- 
going statement  of  the  case,  delivered  the 
opinion  of  the  court 

Appellant  contends  that  'Hbe  award  Is 
void  because  beyond  the  terms  of  submission. 
In  this,  the  arbitrators  undertook  to  deter- 
mine the  right  of  action  as  matter  of  law, 
which  was  not  submitted  but  conceded  or 
reserved  by  the  parties."  That  is.  It  is  urg- 
ed by  appellant  that  the  submission  on  its 
face  shows  that  the  parties  conceded  that 
the  contract  with  respect  to  the  sale  of  land 
existed  between  them,  and  that  there  was  a 
breach  of  the  contract  and  therefore  the  on- 
ly question  for  determination  submitted  to 
the  arbitrators  was  the  amount  of  damages. 
From  these  premises  It  is  argued  that  the  ap- 
pellant, on  the  face  of  the  submission,  was 
entitled  to  at  least  nominal  damages,  and 
that  when  the  arbitrators  undertook  to  de- 
termine whether  or  not  a  cause  of  action  ex- 
isted in  favor  of  appellant  they  exceeded 
their  authority.  As  stated  by  counsel  for 
appellant  in  their  brief,  the  submission  takes 
the  place  of  a  complaint  and  answer  and 
contains  the  admissions  as  well  as  the  alle- 
gations of  the  parties.  The  "admissions" 
and  "allegations"  presenting  the  questions 
and  issues  submitted  to  the  arbitrators  were 
that  the  "parties  have  agreed  to  submit  a 
certain  controversy  existing  between  them, 
wherein  said  Joseph  S.  Richards,  plaintiff, 
claims  that  said  defendant  Is  indebted  to 
him  In  a  sum  of  money,  to  wit  $55,500.00,  as 
damages  for  not  carrying  out  a  certain  agree- 
ment made  between  him  and  the  late  Bishop 
Hunter,  in  regard  to  the  purchase  and  sale 
of  a  certain  piece  of  land,  and  which  dam- 
ages said  defendant  denies."  The  foregoing 
recital  In  the  submission  shows  that  a  certain 
controversy  was  submitted.  The  general  rule, 
of  course,  is  that  submissions  to  arbitration 
are  to  be  liberally  construed,  and  that  "courts 
do  not  travel  out  of  their  way  for  the  pur- 
pose of  overturning  awards,  but  on  the  oth- 
er hand,  will  refrain  from  exact  and  techni- 
cal interpretation,  and  will  Indulge  every  rea- 
sonable presumption,  whenever  there  Is  any 
room  for  such  indulgence.  In  favor  of  the 
finality  and  validity  of  the  award."  3  Cyc. 
C73.  So  construing  the  language  contained 
In  the  written  submission,  we  are  of  the 
opinion  that  It  Includes  the  questions  of  the 
existence  of  a  contract  and  breach  thereof, 
as  well  as  the  question  of  damages  and  the 
amount  If  any,  sustained;  and  that  there- 
fore It  was  within  the  authority  of  the  ar- 
bitrators to  determine  the  question  whether 
or  not  a  cause  of  action  existed.  It  Is  quite 
true  that.  If  the  language  is  to  be  construed 
technically,  and  Is  to  be  interpreted  under 
the  rules  of  pleadings,  there  is  some  force  to 
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the  argument  tb«t  the  denial  portion  of  the 
written  submission  Is  simply  a  denial  that 
the  plaintiff  was  entitled  to  $55,500  dam- 
ages. Giving  It  such  a  construction,  the  de- 
nial would,  In  effect,  amount  to  an  admission 
tliat  the  defendant  was  indebted  to  the  plain- 
tiff in  a  sum  less  than  $55,500.  But  upon 
what  theory  is  the  submission  to  be  con- 
strued most  strongly  against  the  defendant? 
It  was  plaintiff's  document  or  pleading  as 
much  as  it  was  the  defendant's.  Whatever 
was  uncertain  or  incomplete  about  it  was 
plaintiff's  uncertainty  as  much  as  the  de- 
fendant's However,  we  do  not  see  anything 
in  the  writing  to  warrant  the  conclusion  that 
the  parties  intended  to  stipulate  that  the 
contract  existed,  or  that  there  was  a  breach 
thereof  on  the  part  of  the  defendant  or  the 
late  Bishop  Hunter,  or  that  either  of  them 
was  indebted  to  the  plaintiff  in  any  sum  on 
account  thereof.  Such  was  not  the  evident 
Intention  of  the  parties  as  expressed  by  the 
obvious  and  natural  meaning  of  the  language 
used  by  them.  The  writing  recites  that 
"plaintiff  claims"  the  defendant  is  indebted 
to  him  in  the  sum  named  for  not  carrying 
out  a  certain  contract.  Ko  words  are  con- 
tained in  the  writing  from  which  it  could  be 
fairly  implied  that  the  defendant  admitted 
or  conceded  any  part  of  the  claim.  Kespond- 
ent  by  his  general  denial  clearly  negatives 
any  present  liability,  and  this  denial  is  also 
a  denial  of  any  liability  on  the  part  of  Bish- 
op Hunter.  Such  Is  what  the  parties  evi- 
dently Intended  it  for  and  meant  by  it.  In 
ascertaining  the  meaning  and  Intention  of 
the  parties  as  expressed  by  the  writing,  we 
must  not  separate  portions  of  it  and  construe 
parts  most  strongly  against  one  or  the  other 
of  the  parties,  but  must  consider  and  con- 
strue the  writing  as  a  whole.  When  so  con- 
sidered, we  have  no  doubt  that  the  finding 
of  the  arbitrators  Is  within  the  issues  sub- 
mitted.   3  Cvc.  004. 

Appellant's  nest  contention  Is  that  the  ar- 
bitration was  not  completed  until  the  award 
was  filed  with  the  clerk,  and  therefore  was 
not  concluded  within  the  time  specified  In 
t'le  submission.  The  arbitrators  were  not 
r:iinired,  under  the  statutes,  to  file  their 
.ward  with  the  clerk.  Section  322.3  of  the 
Tlevlspd  Statutes  of  the  state  of  Utah,  1898, 
t'rovldcs  that,  when  the  submission  Is  made 
an  order  of  the  court,  "the  arbitrators  may 
be  compelled  by  the  court  to  make  an  award, 
and  the  award  may  be  enforced  by  the  court 
In  the  same  manner  as  a  Judgment."  And 
section  3227,  Itev.  St.  1808,  provides  that 
"the  award  must  be  in  writing,  signed  by 
the  arbitrators  or  a  majority  of  them,  and 
delivered  to  the  parties."  An  award  is  de- 
fined as  "the  judgment  or  decision  of  arbi- 
trators or  referees  in  a  matter  submitted  to 
them."  1  Bouv.  Law  Diet.  205 ;  1  Words  & 
IMirases.  0.')G.  In  2  A.  &  E.  Ency.  Law  (2d 
I'M.)  710.  it  is  said:  "The  judgment  of  the 
nr'.ifrator  and  also  the  paper  on  which  It  is 
written  are  called  an  'award.' "    Therefore, 


it  is  manifest,  from  the  very  nature  oif  an 
award,  that  it  must  be  made  and  concluded 
before  It  can  be  filed.  Section  3227,  supra, 
provides  that  "when  the  submission  is  made 
an  order  of  the  court,  the  award  must  be 
filed  with  the  clerk  and  a  note  thereof  made 
on  his  register."  No  time  is  fixed  by  the 
statute  when  this  must  be  done.  It  Is  evi- 
dent, however,  as  we  have  suggested,  that  it 
cannot  be  done  before  the  award  is  made  and 
concluded  by  the  arbitrators,  because  l>efore 
I  It  is  80  made  and  concluded  there  is  no 
award  to  file.  The  purpose  of  making  a  sub- 
mission to  arbitration  an  order  of  the  court 
is  to  give  the  award,  when  filed  with  the 
clerk  and  entered  in  the  judgment  book,  as 
provided  in  secUon  3227,  Rev.  St  1898,  the 
force  and  effect  of  a  judgment.  When  the 
arbitrators  signed  the  award  and  delivered 
it  to  the  parties,  they  did  all  they  were  au- 
thorized or  empowered  to  do  under  the  stat- 
ute. It  then  devolved  upon  the  parties  them- 
selves, if  they,  or  either  of  them,  desir- 
ed the  award  to  have  the  force  and  effect  of 
a  judgment,  to  file  it  with  the  clerk  and  pro- 
ceed In  the  manner  pointed  out  in  section 
3227.  As  neither  the  statute  nor  the  terms 
of  the  submission  required  the  parties  to  file 
the  award  with  the  clerk  within  a  specified 
time,  the  mere  delay  In  filling,  which  either 
of  the  parties  could  have  obviated,  did  not 
deprive  the  court  of  jurisdiction  to  enter  the 
judgment  appealed  from. 

And  furthermore,  section  3228,  Rev.  St  1898, 
provides  upon  what  grounds  a  court  may 
vacate  an  award,  and  delay  in  filing  an 
award  is  not  one  of  the  grounds  therein 
specified.  Boone  v.  Reynolds,  1  Sug.  &  R. 
(Pa.)  231;  Patrick  v.  Batten,  123  Mich.  203, 
81  N.  W.  1081. 
The  judgment  is  aflBrmed,  with  costs. 

STRAUP,  and  FRICK,  JJ.,  concur. 

On  Rehearing. 

FRICK,  J.  A  rehearing  is  renuested  In  this 
case  upon  the  ground  that  we  failed  to  i^e- 
cially  consider  and  pass  upon  the  assign- 
ment that  the  district  court  was  without  ju- 
risdiction, for  the  reason  that  the  arbitrators 
held  a  session  and  heard  the  statement  of  ap- 
pellant's case  before  the  agreement  of  sub- 
mission was  filed  in  court  and  before  the 
clerk  made  the  entries  required  In  a  statu- 
tory arbitration  by  section  3223,  Rev.  St 
1898.  In  view  that  we  sustained  the  judg- 
ment, and,  further,  directly  held  that  the 
court  had  jurisdiction,  we  deemed  the  point 
now  made  by  counsel  as  necessarily  Included 
within  our  decision.  In  deference  to  coun- 
sel's request,  however,  we  have  concluded 
to  briefly  state  our  reasons  for  holding 
that  the  court  had  jurisdiction  notwithstand- 
ing the  fact  that  the  hearing  may  have  been 
entered  upon  before  the  submission  agree- 
ment was  actually  filed  In  court  This  we 
have  concluded  to  do  without  the  formality 
of  a  rehearing. 


Digitized  by 


Google 


9SS 


91  PACIFIC  REPORTBB. 


nrtab 


It  appears  from  the  opinion  that  the  agree- 
ment of  submlaslon  was  dnly  entered  Into  and 
acknowledged  on  August  6,  1902,  and  that  on 
the  14tta  of  said  month  the  arbitrators  duly 
qualified  by  taking  the  statutory  oath.  In 
the  agreement  of  submission  it  is  stipulated 
that  the  "arbitration  shall  take  place"  (begin) 
on  September  SO,  1902,  and  "shall  be  con- 
cluded on  or  before  the  Ist  day  of  December, 
1902."  In  the  agreement  the  arbitrators 
were  glyen  all  the  powers  provided  for  l)y 
the  statutes  of  this  state.  One  of  the  powers 
conferred  is  the  right  to  adjourn  from  time  to 
time  pending  the  hearing.  The  award  was 
reduced  to  writing  and  signed  on  October 
14,  1902,  within  tlie  time  fixed  by  the  agree- 
ment of  submission.  On  the  day  fixed  by  the 
agreement  of  submission  for  the  arbitration 
to  begin,  the  arbitrators  met,  and  on  that 
day,  as  the  record  shows,  the  appellant  "in- 
troduced his  case  and  made  a  statement 
thereof  to  said  arbitrators."  Following  this, 
to  wit,  on  October  2,  1902,  the  agreement  of 
submission  was  filed,  and  the  clerk  duly 
made  the  entries  as  required  by  law.  After 
hearing  appellant's  statement  of  his  case 
on  September  30tb,  the  day  fixed  for  the  ar- 
bitration to  begin,  the  arbitrators  adjourned 
the  hearing  to  October  13,  1902,  at  which 
time,  the  record  shows,  they  all  met,  "and, 
the  witnesses  being  sworn,  testimony  was 
givea  on  both  sides."  On  the  following  day 
the  award  was  duly  made  in  writing,  signed 
by  all  the  arbitrators,  as  required  by  the  stat- 
ate.  It  will  thus  be  seen  that  every  require- 
ment of  diapter  40,  under  which  the  arbitra- 
tion was  bad,  was  substantially  complied 
with. 

Was  It  necessary  to  file  the  agreement  for 
submission  before  the  hearing  was  actually 
entered  upon?  We  think  not.  Section  3223, 
BO  far  as  material  here,  provides:  "It  may 
be  stipulated  In  the  submission  that  it  be  en- 
tered as  an  order  of  the  district  court 
•  •  •  When  so  entered  the  stipulation  can- 
not be  revoked  without  the  consent  of  both 
parties.  The  arbitrators  may  be  compelled 
by  the  court  to  make  an  award,  and  the 
award  may  be  enforced  by  the  court  in  the 
same  manner  as  a  Judgment.  If  the  submis- 
sion is  not  made  an  order  of  the  court,  it 
may  be  revoked  at  any  time  before  the  award 
is  made."  When  the  submission  Is  made  an 
order  of  the  court,  then,  as  provided  by  sec- 
tion 3227,  the  award  must  be  filed  with  the 
clerk.  In  neither  of  these  sections  is  the 
time  of  filing  mentioned  or  made  of  the  es- 
sence. By  section  3223  the  object  of  filing 
the  submission  with  the  clerk  Is  clearly  in- 
tended for  the  purpose  of  conferring  power 
upon  the  court  to  compel  an  award  by  the  ar- 
bitrators, and  to  enforce  It  when  made,  and 
to  compel  the  attendance  of  witnesses.  The 
only  effect  the  filing  has  upon  the  parties  Is 
that,  after  the  submission  Is  filed,  neither 
party  may  revoke  it.  The  object,  therefore. 
Is  not  for    the  purpose  of  conferring  power 


ni>on  the  arbitrators  to  hear  the  matters 
submitted  to  them,  but  to  bring  them  and  the 
parties  within  the  Jurisdiction  of  the  court 
Therefore,  from  the  time  the  submission  la 
filed,  if  filed  within  the  time  fixed  by  tiM 
agreement  for  concluding  the  arbitration,  or. 
If  no  time  is  fixed,  before  an  award  is  made, 
we  think  the  conrt  acquires  Jurisdiction. 
But  np  to  the  time  it  Is  so  filed  a  party  may 
revoke  the  submission,  and  the  court  can 
neither  compel  tlie  arbitrators  to  make  an 
award,  nor  enforce  It  If  made.  If  a  time 
be  specified  In  the  submission,  as  in  the  case 
at  bar,  when  the  arbitration  must  be  con- 
cluded, then  It  most  be  ctMicluded  within 
this  time  limit,  or  the  arbitrators  will  lose 
Jurisdiction  to  act  farther  without  the  ex- 
press consent  of  the  parties.  But  the  mere 
fact  that  the  arbitrators  comply  with  the 
agreement  of  submission  in  entering  upon  the 
hearing  of  the  matters  submitted  to  them 
before  the  submission  is  filed  In  no  way  af- 
fects their  Jurisdiction,  nor  does  it  af- 
fect the  Jurisdiction  of  the  court  provided 
the  8ubmls8i<Mi  be  actually  filed  and  the 
proper  entries  made  at  any  time  within  which 
the  agreement  itself  is  In  full  force  and  ef- 
fect; that  is,  before  the  time  has  expired 
within  which  the  arbitrators  may,  by  the 
terms  of  the  submission,  make  an  award. 

As  we  construe  section  3223,  the  etfect  of 
a  failure  to  file  the  submission  in  court  Is 
that  it  t)ermlt8  the  parties  to  revoke  It  and 
the  court  acquires  no  Jurisdiction  until  It 
is  filed.  If,  however,  the  submission  Is  filed 
and  the  entries  required  by  the  statute  are 
made  at  any  time  before  the  award  is  made 
by  the  arbitrators,  or,  in  case  a  time  is 
specified  within  which  an  award  must  be 
made,  before  such  time  expires,  then  the 
court  acquires  power  to  act  From  the  time 
the  submission  is  filed,  as  aforesaid,  the  dis- 
trict court  acquires  Jurisdiction  of  the  ar- 
bitration, and  the  proceeding  is  then  pending 
in  court  After  the  award  is  rendered,  either 
party  may,  at  any  time,  as  pointed  out  In 
the  original  opinion,  file  it  and  have  Judg- 
ment entered ;  or  may  attack  the  award  upon 
the  grounds  named  in  the  statute,  and  may 
appeal  from  the  action  of  the  district  court 
to  this  court  By  this  means  every  right 
contemplated  by  the  statute  Is  preserved  to 
either  party,  and  the  very  purpose  of  the  sub- 
mission agreement  is  effectuated;  while.  If 
appellant's  contention  were  granted,  any  Ir- 
regularlly  would  defeat  the  arbitration,  and 
thus  destroy  the  very  purpose  of  the  statute. 

We  have  carefully  read  all  the  cases  cited 
by  counsel  upon  this  question,  and,  as  we 
read  them,  nothing  Is  contained  in  any  of 
them  that  Is  contrary  to  the  conclusions 
reached  by  us. 

It  follows,  therefore,  that  the  application 
should  be,  and  accordingly  Is,  denied. 

McCARTT,  a  J.,  and  STRAUP,  J,  concut 
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KIMMEMi  r.  POWERS  et  al. 
(Supreme  Coart  of  Oklahoma.    Sept.  5,  1007.) 

1.  Pbincipal  and  Agent  —  Relationship — 

Evidence. 

A  contract,  whereby  the  owner  of  an  addi- 
tion to  a  town  gives  to  another  the  management 
and  exclusive  sale  of  the  same  for  a  period  of 
10  years,  and  agrees  to  pay  to  such  person  25 
per  cent,  of  the  proceeds  of  sales,  after  deduct- 
ing the  current  expense,  and  also  agrees  that,  if 
any  part  of  the  addition  remains  unsold  at  the 
end  of  that  time,  it  shall  l>e  appraised  and  the 
owner  to  have  three-fourths  thereof,  and  the 
other  party  one-fourth,  conHtitutes  the  relation 
of  principal  and  agent,  and  does  not  vest  the 
agent  with  any  interest  in  the  real  estate  itself. 

2.  Same— Tebmination— Death  or  Pabty 

Where  the  relation  of  principal  and  agency 
exists,  the  death  of  either  party  terminates  the 
agency,  except  where  the  agent  has  a  pecuniary 
interest  of  bis  own  in  the  execution  of  the 
agency. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  55  67-71,  74,  7i>.] 

3.  Pleading — Demurreh. 

Where  a  petition  neither  states  a  cause  of 
action  in  equity  or  at  law,  a  demurrer  thereto 
should  be  sustained. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Comanche  Coun- 
ty ;  before  Justice  Frank  B.  Gillette. 

Action  by  Cyrus  KImmell  against  Oliver 
Powers,  executor,  and  others.  Judgment  for 
defendants,  and  plalntlft  brings  error.  Af- 
firmed. 

Black  &  Trosper,  for  plaintiff  in  error. 
Stevens  &  Myers  and  Hudson  &  Keys,  for 
defendants  in  error. 

BURWELL,  J.  James  R.  Woods  was  the 
owner  of  a  valuable  claim  adjoining  the  city 
of  lAwton,  which  was  afterwards  platted 
and  known  as  Woods'  Addition  to  that  city, 
on  March  5,  1902,  Mr.  Woods  died,  and  the 
legal  title  to  this  land  became  vested  in  bis 
wife,  who  was  a  daughter  of  the  plaintiff. 
After  the  death  of  James  R.  Woods,  the 
plaintiff,  on  October  17,  1902,  entered  into  a 
written  contract  with  bis  daughter,  Alta  M. 
Woods,  whereby  it  was  agreed  that  the  plain- 
tiff should  have  charge  of  the  selling  and 
management  of  this  addition,  as  well  as  the 
management  of  Investments  to  be  made  with 
Mrs.  Woods'  money.  The  contract  is  as  fol- 
lows: "This  contract  made  and  entered  Into 
this  17tb  day  of  October,  1902,  by  and  be- 
tween Alta  M.  Woods,  of  Lawton,  Oklahoma, 
or  Norton,  Kansas,  party  of  the  first  part,  and 
Qyms  Kimmell,  of  El  Reno,  party  of  tbe 
second  part,  witnesseth;  That  said  party 
of  the  second  part  does  hereby  covenant  with 
the  party  of  tbe  first  part,  her  heirs,  ex- 
ecutors, and  assigns,  to  take  charge  of  all 
the  business  interests  of  the  party  of  the 
first  part  in  Lawton,  Oklahoma,  and  else- 
where, consisting  of  the  sale  of  lots,  blocks, 
adjusting  legal  difficulties,  railway  right  of 
way  case,  and  all  matters  pertaining  to  the 
Woods'  Addition  whatsoever.  That  the  party 
of  the  second  part  shall  have  control  of  the 


sale  of  the  Woods'  Addition  In  Lawton,  Okla- 
homa, for  a  period  of  ten  years  hereof,  and 
shall  receive  for  such  services  twenty-flve  (25) 
per  cent,  of  the  proceeds  of  such  sales,  offer 
deducting  current  expenses  of  the  same,  such 
division  to  be  made  on  or  about  the  first  day 
of  January  of  each  year  during  the  term  of 
this  contract,  and  before  investing  the  pro- 
ceeds of  the  sales  and  other  income  for  the 
previous  year,  provided,  however,  that  the 
party  of  the  second  part  shall  not  receive  a 
per  cent,  of  the  settlement  for  the  right  of 
way  through  said  addition  which  may  be 
granted  to  the  Oklahoma  City  &  Western 
Railway  Company,  and  that  the  party  of 
the  second  part  shall  have  full  control  of 
each  investment  for  a  period  of  ten  years 
from  date  of  each  Investment,  but  in  all  mat- 
ters of  investment,  whenever  practical,  be- 
fore Investing  said  money,  is  to  counsel  with 
the  party  of  the  first  part  regarding  such 
Investment.  That  he  shall  seek,  according 
to  his  best  judgment,  safe  and  conservative 
investments  for  all  moneys  received  from  the 
above-described  real  estate  and  belonging  to 
the  party  of  the  first  part  after  deducting 
all  current  expenses  for  the  year.  That 
such  Investment  shall  be  made  in  tbe  name  of 
Alta  M.  Woods,  party  of  the  first  part  That 
he  Is  to  receive  all  money  derived  from  the 
sale  of  the  Woods'  Addition  and  deposit 
the  same  In  the  banks  of  El  Reno  and  Lawton, 
In  the  name  of  the  party  of  the  first  part 
That  the  party  of  the  second  part  shall  re- 
ceive for  the  management  of  such  invest- 
ments belonging  to  the  party  of  the  first  part 
thirty-seven  and  one-half  per  cent  of  the 
net  profits  of  all  such  investments,  after 
deducting  all  expenses  of  said  business.  That 
on  or  about  the  first  day  of  January  of  each 
year  during  the  term  of  this  contract  tbe 
books  of  the  business  for  tbe  previous  year 
shall  be  closed,  and  dividends  declared  and 
divided  between  the  parties  according  to  this 
contract  That,  if  the  profits  upon  said  in- 
vestment belonging  to  tbe  party  of  tbe  first 
part  are  reinvested,  such  money  reinvested 
is  to  be  managed  on  tbe  same  terms  as  the 
original  Investment.  And  It  is  agreed  further 
that  If  at  the  expiration  of  ten  years  from 
this  date  either  party  may  wish  to  sever  their 
business  relations,  and  terminate  this  con- 
tract, that  all  the  property  of  the  Woods' 
Addition  remaining  unsold  shall  be  appraised 
by  three  competent  disinterested  parties,  and 
that  such  value  shall  be  a  fair  cash  valuation, 
and  it  shall  be  divided  between  the  parties 
hereto,  the  first  party  receiving  seventy-five 
per  cent,  and  the  second  party  twenty-flve 
per  cent,  of  all  such  unsold  property  either 
in  lots,  stock,  notes,  mortgages,  or  cash,  as 
they  may  agree,  provided,  however,  that 
should  the  parties  hereto  arrive  at  a  valua- 
tion of  such  unsold  property  without  the  in- 
tervention of  outside  parties,  a  settlement 
may  be  made  and  the  appraisement  waived. 
It  is  provided  that,  in  the  event  of  the  death 
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of  the  party  of  the  first  part,  this  contract 
Is  to  remain  and  be  In  full  force  and  effect, 
with  and  against  the  heirs,  executors,  and 
legal  assigns  of  the  first  party.  That,  In  the 
event  of  the  death  of  the  party  of  the  second 
part,  there  shall  be  due  his  estate  that  por- 
tion of  twenty-five  per  cent,  of  the  unsold 
property  which  shall  correspond  to  the  per 
cent,  of  years  of  this  contract  which  shall 
have  then  elapsed."  Subsequently,  Sirs. 
Woods  married  one  Oliver  Powers,  and  on 
September  26,  1003,  Mrs.  Powers  (formerly 
Mrs.  Woods,  but  to  whom  we  shall  hereafter 
refer  as  Mrs.  Powers)  died.  The  plaintiff 
commenced  this  action  to  compel  specific  per- 
formance  of  the  contract  by  the  executor 
and  the  heirs  of  Mrs.  Powers.  A  demurrer 
was  filed  to  the  first  count  of  the  petition 
and  sustained  thereto,  and  this  ruling  Is  the 
only  matter  Involved  in  this  appeal. 

The  petition  Is  quite  long,  and  It  would  sub- 
serve no  useful  purpose  to  copy  it  In  full. 
We  shall  only  refer  to  those  parts  that  are 
vital  to  a  determination  of  the  question  In- 
volved. In  the  first  place,  what  Is  the  effect 
of  the  contract  between  the  plaintiff  and 
Mrs.  Woods?  Counsel  for  the  appellants  In- 
sists that  the  contract  operated  as  a  con- 
veyance of  an  interest  In  the  land  to  the 
plaintiff.  With  this  contention  we  cannot 
agree.  It  is  simply  a  contract  appointing  the 
plaintiff  as  the  agent  of  Mrs.  Powers,  which 
agency  was  to  continue,  so  far  as  the  land 
Is  concerned,  for  a  period  of  10  years.  It  Is 
true  that  the  contract  also  constitutes  the 
plaintiff  the  agent  of  Mrs.  Powers  for  the 
Investment  of  her  moneys ;  but,  although  the 
petition  contains  a  count  based  upon  the 
profits  derived  from  such  Investments,  coun- 
sel have  waived  those  matters,  and  are  seek- 
ing to  enforce  only  that  part  that  relates  to 
the  land.  The  contract  Itself  plainly  shows 
the  Intention  of  the  parties.  It  says  that 
the  party  of  the  second  part  (KImmelU  shall 
have  control  of  the  sale  of  Woods'  Addition 
In  Lawton,  Okl.,  for  a  period  of  10  years 
from  the  date  thereof,  and  that  he  shall  re- 
ceive for  such  services  25  per  cent,  of  the 
proceeds  of  such  sales,  after  deducting 
current  expenses  of  the  same,  and  that  such 
division  shall  be  made  on  or  about  the 
1st  day  of  January  of  each  year  during  the 
term  of  the  contract.  Elmmell  was  to  sell 
the  land,  and  he  was  to  receive  25  per  cent, 
therefor.  This,  It  seems  to  us,  was  a  very 
liberal  commission  for  such  services,  and, 
taking  Into  account  the  allegation  of  the  pe- 
tition that  the  plaintiff  la  a  man  of  age  and 
business  experience,  and  was  familiar  with 
his  daughter's  business  affairs,  the  contract 
savors  of  the  elements  of  nnconscionableness. 

But  It  la  alleged  that  there  were  considera- 
tions other  than  those  named  In  the  coti- 
tract,  which  Infiuenced  Its  execution.  What 
were  they?  Let  us  briefly  notice.  The  pe- 
tition alleges  that  the  appellant  (KImmcll) 
loaned  bis  daughter  and  Jamee  R.  Woods,  her 


former  husband,  money  with  which  to  prove 
up  on  bis  claim  and  with  which  to  live  on. 
These  allegations  only  show  acts  of  kindness 
from  a  father  to  his  child,  as  It  Is  not  pre- 
tended that  these  loans  were  not  paid  back 
to  Kimmell.  There  Is,  however,  one  allega- 
tion In  the  petition,  as  follows:  "The  facts 
of  plaintiff's  relationship,  his  superior  age, 
bnsinees  experience,  Intimate  knowledge  of 
her  affairs,  and  previous  protective  acts  and 
services,  furnished  In  port  the  motive  and 
consideration  on  the  part  of  said  Alta  M. 
Woods  for  said  written  contract."  It  Is 
qnlte  likely  that  these  acts  of  kindness  on 
the  part  of  Kimmell  to  his  daughter  and  his 
superior  business  experience,  etc.,  Influenced 
In  part  the  making  of  the  contract,  and  these 
same  considerations  would  have  had  an  Im- 
portant bearing  In  giving  a  similar  contract 
to  one  who  was  not  a  near  relative.  But  these 
considerations  cannot  operate  to  confer  upon 
Kimmell  rights  wbldd  the  language  of  the 
contract  Itself  does  not  Import.  The  relation 
being  that  of  principal  and  agent,  the  death 
of  Mrs.  'Powers  terminated  the  agency.  In 
Bishop  on  Contracts,  {  340,  it  is  said:  "The 
death  of  either  par^  terminates  the  agency 
— ^that  of  the  agent,  because  a  dead  man  can 
perform  no  act;  that  of  the  principal,  be- 
cause bis  earthly  existence  has  ceased,  and 
In  the  nature  of  things  ther«  can  be  no  agent 
without  a  principal.  Even  though  the  death 
of  the  principal  is  unknown  to  the  agent,  so 
that  the  latter  executes  In  good  faith  what  be 
believes  to  be  a  continuing  agency,  such  ex- 
ecution is  void."  And  see  Am.  &  Eng.  Bnc.  of 
Law  (2d  Ed.)  p.  1022:  "It  is  a  well-cstabllsh- 
e<l  rule  of  the  common  law  that  the  death  of 
the  principal  puts  an  end  to  the  agency,  when 
the  authority  Is  not  coupled  with  an  interest, 
and  no  act  of  agency  subsequent  thereto 
is  binding  upon  the  estate  of  the  principal, 
for  no  one  can  do  an  act  In  the  name  of 
one  who  is  dead" — citing  authorities. 

What  interest  could  Kimmell  possibly  have 
in  the  land  Itself?  The  petition  alleges  "that 
on  October  17th,  1902,  Alta  M.  Woods  (Pow- 
ers) was  the  owner  in  fee  simple,  and  In  pos- 
sesRion  of  the  unsold  portion  of  the  N.  }^ 
of  the  S.  %  of  section  31,  In  township  2 
N.,  of  range  11  W.,  I.  M.,  In  Comaehe  coim- 
ty,  Okl.,  which  land  was  platted  and  general- 
ly known  and  described  as  the  Woods'  Ad- 
dition to  Lawton,  Okl.,  which  property  was 
then  of  the  value  of  about  4>73-395,  and  she 
continued  to  be  such  owner  and  in  possession 
of  the  same  up  to  the  time  of  her  death  here- 
inafter mentioned."  The  plaintiff  here  states 
that,  on  the  date  the  contract  in  question 
was  entered  Into,  the  land  was  platted,  and 
also  that  Mrs.  Powers  continued  to  be  the 
owner  of  all  of  the  land  referred  to  In  the 
contract  until  the  time  of  her  death.  Hence 
the  plaintiff  In  this  case  did  not  sell  a 
single  lot  or  foot  of  ground  under  the  contract, 
and,  as  he  did  not  claim  that  he  paid  any 
money  or  other  valuable  consideration  for 
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the  contract,  we  cannot  perceive  how  he 
has  an  Interest  in  the  land  which  should  be 
recognized.  He  does  not  even  allege  that  he 
expended  money  In  preparing  the  addition 
for  sale  or  in  attempting  to  make  sales.  His 
allegation  as  to  what  he  did  under  the  con- 
tract is  "that  he  has  duly  performed  all  the 
conditions  on  his  part  required  by  said  con- 
tract; that  Immediately  upon  the  execution 
and  delivery  of  said  contract  he  entered  upon 
the  performance  of  bis  duties  and  obligations 
thereunder;  that  he  gave  his  entire  time 
and  attention  to  the  management  and  control 
of  said  business,"  etc.  The  plaintiff  may 
have  given  his  time  and  attention,  but  be 
sold  no  lots.  Under  the  contention  of  ap- 
pellant, be  could  have  done  nothing  for  10 
years,  and  then  exacted  a  one-fourth  in- 
terest In  the  entire  addition.  The  contract 
will  not  be  so  interpreted.  There  was  a  re- 
mote contingency  that  there  might  be  some 
lots  unsold  at  the  end  of  10  years,  and,  if 
so,  the  appellant  would  be  entitled  to  a  one- 
fourth  Interest  In  them,  or  the  proceeds  there- 
from; but  that  feature  of  the  contract  con- 
templated an  honest  effort  to  sell  the  addi- 
tion. The  appellant  could  not  sit  quietly  by 
for  months,  and  then,  upon  the  death  of  the 
principal,  claim  this  clause  as  giving  an 
Interest  in  the  lots  unsold.  Equity  will  only 
give  him  that  which,  in  Justice,  be  is  entitled 
to.  The  appellant  may  have  expended  his 
time  In  making  Investments  for  Mrs.  Powers 
and  In  looklug  after  the  same,  but,  as  to  such 
services,  the  contract  provides  a  different 
compensation,  and  the  presumption  is  that 
he  has  received  It. 

Nor  can  the  clause  In  the  contract  to  the 
effect  that,  in  the  event  of  the  death  of  Mrs. 
Powers,  the  contract  is  to  remain  and  be  in 
full  force  and  effect,  be  Interpreted  as  con- 
tinuing the  contract  of  agency  after  the  death 
of  Mrs.  Powers.  When  she  died,  the  Interests 
of  the  plaintiff,  on  the  one  hand,  and  the 
heirs  of  Mrs.  Powers,  on  the  other,  became 
fixed.  Kimmell  could  recover  that  which  was 
due  hlra,  if  anything,  under  it,  but  he  could 
not  authoritatively  act  longer  as  agent  for 
bis  principal  who  was  dead. 

The  petition  presents  no  ground  for  equi- 
table relief,  nor  does  It  state  an  action  at 
law  for  damages. 

The  Judgment  of  the  lower  court  Is  here- 
by affirmed,  at  the  cost  of  the  appellant. 

All  the  Justices  concurring,  except  GIL- 
LETTE, J.,  who  presided  at  the  trial  below, 
not  Bitting,  and  IRWIN,  J.,  absent 


In  re  McQUOWN. 

(Supreme  Court  of  Olclahoma.    Sept.  5,  1907.) 

1.  Courts  —  Records  —  Amendment  —  En- 
tries Nunc  Pro  Tunc. 

On   proper  application   and   notice  a  court 

may  by  nunc  pro  tunc  order  cauBe  its  records 

to  speak   tlic   truth  and  be  amended,   so  as   to 

record  any  part  of  the  proceedings  had  in  a 

MP. 


cause  which  by  inadvertence  or  mistake  the  clerk 
has  omitted  to  record. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  EMg. 
vol.   1.%  Courts,  i  368.] 

2.  .TuBT— Right    to    Jury   Trial— Waiver— 

Habeas  Corpt's. 

One  who  is  charged  with  a  crime  triable  by 
a  jury  at  common  law  is  required  by  our  stat- 
ute to  be  tried  by  a  jury,  and  cannot  waive  such 
right.  A  judgment  of  conviction,  pronounced 
by  a  court  upon  a  plea  of  not  |;uiity,  without 
the  intervention  of  a  jury,  is  void ;  and  a  per- 
son imprisoned  upon  snrh  judgment  is  entitled 
to  hia  discharge  upon  habeas  corpus. 

[Ed.  Note.— For  cnsea  in  point,  see  Cent.  Dig. 
vol.  31,  Jury,  {  198.] 

(Syllabus  by  the  Court.) 

Application  by  C.  W.  McQuown  for  a  writ 
of  habeas  corpus.    Petitioner  discharged. 

Geo.  T.  Webster,  for  plaintiff.    M.  L.  Hoi- 
combe,  Co.  Atty.,  for  respondent 


BURFORD,  C.  J.  The  petitioner  was  con- 
victed in  the  probate  court  of  Custer  county 
for  a  violation  of  the  law  for  the  protection 
of  game,  and  was  sentenced  to  pay  a  fine  of 
$100  and  costs,  and  to  stand  committed  to 
the  county  Jail  in  default  of  payment.  He 
appealed  to  the  district  court,  but  there  dis- 
missed his  appeal  before  trial,  and  the  cause 
was  remanded  to  the  probate  court  to  be 
executed.  The  defendant  uimu  arraignment 
pleaded  not  guilty,  waived  a  jury,  and  tried 
the  case  to  the  court. 

The  original  record  of  the  Judgment  omit- 
ted to  state  that  the  defendant  was  ordered 
committed  to  jail  in  default  of  payment  of 
the  fine  adjudged  against  him.  or  that  he 
waived  a  jury  trial.  Subsequently  the  court, 
on  motion  of  the  county  attorney,  found  that 
the  defendant  did,  on  arraignment,  waive  a 
jury,  and  that  in  rendering  the  Judgment  and 
pi-onounclng  judgment  the  court  did  in  fact 
adjudge  that  upon  failure  to  pay  the  flue  and 
costs  thiit  the  defendant  be  committed  to  the 
county  jail  of  Custer  county  until  the  fine 
and  costs  should  be  paid,  or  until  he  had 
served  one  day  for  each  $2  of  said  fine 
and  costs,  and  the  court  ordered  nunc  pro 
tunc  that  the  record  be  made  to  speak  the 
truth,  which  was  accordingly  done.  The  pe- 
titioner contends  that  that  judgment  so  en- 
tered and  recorded  Is  void  and  of  no  effect 
for  the  reason  that  the  record  was  amended 
after  the  expiration  of  the  term  of  court 
at  which  the  judgment  was  rendered,  and  a 
number  of  authorities  are  cited  sustaining 
the  proposition  that  the  clerk  cannot  amend 
his  records  after  the  term  at  which  the  pro- 
ceedings were  had.  We  find  no  fault  with 
the  rule  as  here  contended  for,  but  It  has 
no  application  to  the  facts  in  this  case.  The 
orders.  Judgments,  and  proceedings  of  a  court 
of  general  jurisdiction  are  required  to  be 
recorded  by  the  clerk  of  the  court.  The  fail- 
ure of  the  clerk  or  recording  officer  to  make 
such  record  does  not  vitiate  the  proceedings. 
The  clerk  may,  at  any  time  during  the  term 
at  which  the  proceedings  are  had,  correct, 
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amend,  or  supply  omissions  to  moke  the 
record  speak  the  truth ;  and  the  court  may 
at  any  time,  upon  proper  application,  from 
the  memory  of  the  presiding  Judge  or  upon 
proper  showing,  by  appropriate  order  nunc 
pro  tunc  cause  Its  records  to  recite  the  truth, 
and  may  supply  any  omission  from  Its  rec- 
ords ;  and  this  may  be  done  in  a  criminal  as 
well  as  in  a  civil  cause.  Such  record,  when 
so  supplied,  relates  to  the  time  when  the 
proceedings  were  In  fact  had,  and  may  make 
valid  that  which  was  apparently  defective. 
Wight  V.  Nicholson,  134  U.  S.  136,  10  Sup.  Ct 
487,  33  L.  Ed.  805;  Gonzales  v.  Cunningham, 
164  U.  S.  612,  17  Sup.  Ct.  182,  41  L.  Ed.  572; 
Hyde  v.  Curling,  10  Mo.  359 ;  State  v.  Clark, 
18  Mo.  432 ;  Nelson  v.  Barker,  3  McLean  (U. 
S.)  379,  Fed.  Cas.  No.  10,101;  State  v.  Bilansky 
3  Minn.  246  (Gil.  169);  Bishop's  New  Crlm. 
Proc.  §  1345.  The  proceedings  had  before 
the  probate  court  for  the  purpose  of  deter- 
mining what  judgment  was  in  fact  rendered, 
and  its  finding  and  order  for  a  nunc  pro  tunc 
order  perfecting  the  record,  are  strictly  In 
accord  with  recognized  practice,  and  conform 
to  what  is  required  by  due  process  of  law. 
We  are  not  permitted  In  this  kind  of  a  pro- 
ceeding on  habeas  corpus  to  review  or  correct 
«rrors,  and  we  need  not  decide  whether  the 
proceedings  were  In  every  respect  free  from 
error.  The  court  had  power  to  make  Its  rec- 
ords speak  the  truth,  it  had  jurisdiction  of 
the  parties  and  of  the  subject-matter,  and 
it  proceeded  in  the  manner  recognized  by  law. 
The  proceedings  are  not  void  and  may  be  en- 
forced. 

The  next  contention  is  that  the  judgment 
Is  void  for  the  reason  that  the  petitioner  was 
-entitled  to  a  jury  trial,  and  tliat  he  could 
not  lawfully  waive  such  right,  and  that  a 
Judgment  rendered  by  the  court  upon  a  plea 
of  not  guilty,  without  the  Intervention  of  a 
Jury,  is  void.  The  statutory  provisions  In- 
volved are  as  follows:  Section  5142,  Wilson's 
Rev.  &  Ann.  St.  1903:  "No  person  can  be 
punished  for  a  public  offense  except  upon  le- 
gal conviction  in  a  court  having  Jurisdiction 
thereof."  Section  5151:  "The  procedure, 
practice  and  pleadings  in  the  district  courts 
of  this  territory  in  criminal  actions  or  in 
matters  of  a  criminal  nature,  not  specifically 
provided  for  in  this  chapter,  shall  be  in  ac- 
cordance with  the  procedure,  practice  and 
pleadings  of  the  common  law,  and  assimi- 
lated as  near  as  may  be  with  the  procedure, 
practice  and  pleadings  of  the  United  States 
or  federal  side  of  said  court."  Section  5158: 
"No  person  can  be  convicted  of  a  public  of- 
fense unless  by  the  verdict  of  a  jury  accepted 
and  recorded  by  the  court,  or  ui)on  a  plea  of 
guilty,  or  upon  final  judgment  for  or  against 
him  upon  a  demurrer  to  the  indictment,  or 
ujMn  a  Judgment  of  a  police  or  Ju.stlce's  court 
in  cases  in  which  such  judgment  may  be 
lawfully  given  without  the  intervention  of  a 
Jury  or  grand  jury."  Section  5434:  "An  is- 
sue of  fact  arises,  first,  upon  a  plea  of  not 
guilty;   or,  second,  upon  a  plea  of  a  former 


conviction  or  acquittal  of  the  same  ofTense.' 
Section  5435:  "Issues  of  fact  must  be  tried 
by  a  jury."  Section  5436:  "If  the  indictment 
is  for  a  felony,  the  defendant  must  be  person- 
ally present  at  the  trial,  but  if  for  a  misde- 
meanor not  punishable  by  imprisonment,  the 
trial  may  be  had  in  the  absence  of  the  de- 
fendant. If,  however,  his  presence  is  neces- 
sary for  the  purpose  of  identification,  the 
court  may,  upon  the  application  of  the  dis- 
trict attorney,  by  an  order  or  warrant,  re- 
quire the  personal  attendance  of  the  defend- 
ant at  the  trial." 

This  brings  us  to  the  question:  Can  a 
defendant,  charged  with  a  crime  and  en- 
titled to  a  Jury,  waive  the  Jury  and  try  the 
case  to  the  court?  Upon  this  question  a 
casual  examination  of  the  decisions  would 
lend  to  the  impression  that  there  is  con- 
siderable conflict.  But  a  careful  and  dis- 
criminating review  discloses  the  fact  that 
the  decisions  holding  that  the  accused  may 
waive  a  jury  are  based  upon  statutory  or 
constitutional  provisions.  A  great  many  of 
the  states  of  the  Union  have  constitutional 
or  statutory  provisions  to  the  effect  that  a 
defendant  in  a  criminal  cause  shall  be  tried 
by  a  Jury,  unless  he  waive  the  jury  and  con- 
sent to  trial  by  the  court.  We  believe  the 
authorities  are  practically  unanimous  in 
holding  that  a  Jury  cannot  be  waived,  unless 
such  waiver  Is  authorized  by  statute.  In 
Hughes  on  Criminal  Procedure,  §  2979,  the 
author  says:  "A  Jury  cannot  be  waived  In  a 
felony  case,  even  by  agreement  or  consent  of 
the  defendant.  It  is  Jurisdictional,  and  con- 
sent can  never  confer  jurisdiction.  The  de- 
fendant may  waive  his  right  to  a  Jury  trial 
in  a  prosecution  for  a  misdemeanor,  and  be 
tried  by  the  court  Instead  of  a  Jury,  where 
such  waiver  has  been  authorized  by  statute, 
and  the  courts  have  upheld  the  constitution- 
ality of  statutes  providing  for  such  waiver 
in  misdemeanor  cases."  In  Bishop's  New 
Criminal  Procedure,  §  893,  It  is  said:  "One 
form  of  waiver  is  where,  authorized  by 
statute  and  the  Constitution  not  withholding 
any  needful  Jurisdiction  from  the  tribunal, 
the  defendant  consents  to  be  tried  by  the 
court  without  a  Jury.  He  cannot  afterward 
complain." 

Rapalje,  In  his  Criminal  Procedure  (sec- 
tion 150),  goes  more  fully  Into  the  question, 
saying:  "There  are  few  questions  of  law 
upon  which  the  courts  are  more  evenly  di- 
vided in  opinion  than  the  problem  whether 
It  is  legally  competent  for  a  defendant  In  a 
prosecution  for  felony  to  waive  a  trial  by 
Jury  and  consent  to  be  tried  by  the  court, 
unless,  as  In  the  case  In  some  of  the  states, 
the  Constitution  allows  a  Jury  to  be  waived 
in  such  cases  aa  the  Legislature  may  direct. 
^>he^e  the  Constitution  so  provides,  the  leg- 
islature alone  has  the  power  to  determine 
in  what  classes  of  cases  a  Jury  trial  may  be 
waived.  The  words  'prescribed  by  law,'  In 
the  Constitution,  are  held  to  look  to  actual 
legislation  upon  the  subject,  and,  in  the  ab- 
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Bence  of  a  statute,  to  impliedly  prohibit  the 
granting  of  a  permission  by  the  court  to  the 
defendant  to  dispense  with  a  jury.  And,  a 
statute  having  provided  a  certain  way  of 
waiving  a  Jury,  that  way  must  be  pursued. 
A  waiver  can  be  had  in  no  other.  But,  where 
the  Constitution  is  silent  on  tois  matter,  the 
decisions  are  at  variance  as  to  whether  a 
legislative  authorization  is  efCectual  to  en- 
able the  accused  to  waive  a  Jury.  Upon  the 
affirmative  side  of  this  question  it  is  held  In 
Alabama  and  Indiana  that  the  failure  to 
demand  the  privilege  of  a  jury  trial  Is  a 
waiver  of  It.  In  Arkansas,  in  a  trial  for 
assault  or  other  misdemeanor,  by  agreement 
of  the  parties,  the  defendant  may  be  tried 
by  a  jury  of  less  than  12,  or  by  the  court 
alone;  but  mere  waiver  of  the  requisite  num- 
ber by  falling  to  object  to  less  will  not  au- 
thorize a  trial  by  less  than  12.  In  Connecti- 
cut, a  statute  providing  that  in  all  prosecu- 
tions the  party  accused,  if  he  should  so  elect, 
might  be  tried  by  the  court,  instead  of  by 
the  jury,  and  that  in  such  cases  the  court 
should  have  full  power  to  try  the  case  and 
to  render  judgment,  was  held  not  to  conflict 
with  the  Constitution.  In  Georgia,  a  defend- 
ant may  waive  the  jury  altogether,  or  the 
full  number.  In  Illinois,  a  party  under  in- 
dictment for  a  felony,  after  pleading  not 
guilty,  may  waive  his  constitutional  right 
to  a  trial  by  jury,  and  a  trial  and  conviction 
by  the  court  alone  is  valid ;  but  In  a  capital 
case  the  accused  will  not  be  presumed  to 
have  waived  any  of  his  rights,  although  he 
has  power  to  waive  them  all.  So,  also.  In 
mlsdeme.inor  cases,  the  jury  ma.v  be  waived 
by  consent.  In  Iowa,  if  the  defendant  con- 
sents, 11  jurors  may  try  the  case;  but  he 
cannot  waive  a  jury  altogether  and  submit 
to  a  trial  by  the  court.  In  Kansas,  the  de- 
fendant may  waive  or  insist  on  trial  by 
jury  at  his  option.  In  Michigan,  a  waiver 
of  jury  trial  in  a  prosecution  for  assault 
and  battery  before  a  justice  of  the  peace  is 
binding.  So,  also,  In  Kentxicicy,  Missouri, 
and  Nevada,  in  misdemeanor  cases  the  de- 
fendant may  consent  to  be  tried  by  less  than 
a  full  jury.  And,  in  New  York,  an  infant 
accused  of  petit  larceny  may  waive  his  right 
to  trial  by  jury  and  elect  to  be  tried  by  a 
court  of  special  sessions.  In  Ohio,  where 
the  offense  is  a  petty  one  triable  In  the  police 
court,  a  failure  to  demand  a  jury  is  a  waiver. 
In  Texas,  a  waiver  may  be  effected  by  the 
entry  of  a  plea  of  guilty.  In  Wisconsin,  the 
defendant  was  held  to  have  waived  his 
right  of  jury  trial  by  obtaining  a  change  of 
venue."  In  section  151  the  author  reviews 
the  opposite  holdings,  and  says :  "Notwith- 
standing the  many  ably  reasoned  opinions  to 
be  found  in  the  cases  collated  in  the  preced- 
ing section,  an  examination  of  the  decisions 
holding  the  contrary  doctrine  has  led  the 
writer  to  the  conclusion  that  the  weight  of 
authority,  as  well  as  the  better  opinion,  is 
that,  in  prosecution  for  crime  other  than 
minor  misdemeanors  and  petty  offenses,  the 


defendant  cannot  waive  his  right  to  trial  l)y 
jury  or  consent  to  a  trial  by  a  less  number 
than  12.  A  trial  without  a  jury  Is  a  trial 
without  Jurisdiction.  The  state  and  the  de- 
fendant cannot  agree  upon  the  facts  and 
submit  them  to  the  judge  for  his  decision. 
Some  of  the  cases  merely  decide  that  the 
waiver  is  ineffectual  in  cases  of  felony ;  but 
it  la  difficult  to  see  why  the  same  rule  should 
not  obtain  in  cases  of  grave  misdemeanors 
entailing  heavy  punishment  in  the  event  of 
conviction.  Even  the  issue  on  a  plea  of 
former  trial  must  be  decided  by  a  jury,  and 
defendant's  consent  will  not  dispense  with 
such  trial.  In  Michigan,  a  conviction  for 
murder  was  had,  one  of  the  jurors  being  an 
alien,  which  was  unknown  to  the  defendant 
until  after  verdict,  and,  his  motion  for  a 
new  trial  being  refused,  it  was  held  that  the 
verdict  was  void;  that  the  defendant  could 
neither  expressly  nor  impliedly  waive  his 
right  to  a  jury  of  12  men  such  as  is  meant 
by  the  state  Constitution — a  Jury  of  his 
countrymen.  The  error  into  which  those 
who  hold  the  opposite  view  fall  seems  to  be 
twofold:  First  They  Ignore  the  distinction 
between  civil  suits,  involving  property  rights, 
and  criminal  prosecutions,  Involving  the  right 
of  life  or  liberty.  Second.  They  treat  the 
mode  of  trial  by  jury  as  though  its  sole 
purpose  and  effect  was  to  protect  the  par- 
ticular suitor  or  the  individual  defendant — 
as  if  its  use  or  disuse  were  a  matter  of 
purely  personal  right  and  concerned  only 
the  litigants  themselves.  For,  as  Blackstone 
says,  'the  king  has  an  Interest  in  the  preser- 
vation of  all  his  subjects.'  The  life  and 
liberty  of  the  citizen  is  a  matter  of  supreme 
importance  to  the  state,  and  it  should  not 
allow  him  to  throw  either  away  by  failure, 
iutentional  or  unintentional,  to  take  advan- 
tage of  the  constitutional  safeguards  in  a 
criminal  trial." 

In  Wharton's  Criminal  Pleading  and  Prac- 
tice (8th  Ed.)  8  733,  discussing  consent  and 
waiver,  the  author  says :  "But  such  consent 
does  not,  it  has  been  held,  operate  to  legalize 
a  trial  by  11  instead  of  12  jurors;  nor  can  a 
defendant,  without  an  express  statutory  au- 
thority, waive  his  right  to  a  trial  by  jury  on 
a  plea  of  not  guilty."  In  the  law  of  Crimes 
and  Criminal  Procedure,  by  Hochheimer,  it 
is  stated :  "Statutes  authorizing  the  submis- 
sion of  a  case  to  the  determination  of  the 
court  are  valid ;  but.  In  the  absence  of  statu- 
tory provision,  the  parties  cannot  b.v  consent 
confer  upon  the  court  power  to  determine 
the  facts."  Mr.  Clark,  in  his  Criminal  Pro- 
cedure, says  (page  4.3-1):  "The  right  of  every 
person  charged  with  crime  to  a  trial  by  jury 
has  from  the  earliest  period  existed  at  com- 
mon law.  It  was  recognized  and  secured  to 
the  English  people  by  the  Magna  Charta  and 
with  us  it  is  guaranteed  by  our  federal  and 
state  Constitutions.  The  language  of  the  dif- 
ferent provisions  varies  to  some  extent; 
but  their  object  and  effect  is  the  same,  name- 
I  ly,  to  secure  to  every  person  charged  with 
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a  crime  the  same  right  to  a  jury  trial,  and 
only  the  same  right,  as  bad  always  existed 
at  common  law.  No  new  right  is  conferred ; 
but  the  common-law  right  is  guaranteed,  so 
that  the  Legislature  cannot  take  it  away  nor 
Impair  it  The  Liegislature  may  regulate  the 
mode  ot  trial  by  Jury,  provided  it  does  not 
deprive  the  accused  of  bis  substantial  com- 
mon-law  rights;  but  it  cannot  take  away  a 
single  one  of  these  rights.  At  common  law 
a  person  accused  of  petty  offenses,  such  as 
vagrancy,  disorderly  conduct,  violation  of 
municipal  ordinances,  and  trivial  breaches 
of  the  peace,  of  which  justices  of  the  peace 
and  police  magistrates  had  jurisdiction,  bad 
no  right  to  demand  a  trial  by  jury,  and  by 
tbe  weight  of  authority  he  has  no  such  right 
under  tbe  constitutional  guaranty;  for,  as  we 
have  seen,  it  was  only  intended  to  gn^rantee 
the  same  right  as  had  always  existed  at 
common-law.  Whether  or  not  the  right  of 
trial  Is  a  right  which  the  defendant  can 
waive  is  a  question  upon  which  the  authori- 
ties are  conflicting.  Some  of  the  courts  have 
held  that  a  Jury  may  be  waived  in  all  cases, 
provided  there  is  a  statute  authorizing  tbe 
court  to  try  the  ease  without  a  jury;  that  the 
constitutional  right  to  a  trial  by  jury  is  not 
infringed  when  the  accused  may  have  it 
or  not  at  his  election.  Many  of  the  cases  so 
holding  were  cases  of  felony,  but  most  of 
them  were  cases  of  misdemeanor,  and  it  Is 
probable  that  the  court  In  some  of  the  latter 
cases  did  not  intend  to  lay  down  any  such 
rule  for  cases  of  felony.  Many  of  the  cases 
hold  that  trial  by  jury  cannot  be  waived  in 
prosecutions  for  felony.  It  is  difficult  to  un- 
derstand how  there  can  be  any  distinction 
In  this  respect  between  a  prosecution  for  a 
felony  and  a  prosecution  for  such  a  misde- 
meanor as  at  common  law  entitled  the  de- 
fendant to  a  Jury  trial.  It  would  seem  In 
reason  that  if  a  jury  cannot  be  waived  In 
one  It  cannot  be  waived  In  the  other,  and 
that  If  It  can  be  waived  in  one  it  can  be  waiv- 
ed In  the  other.  The  grade  of  the  crime 
should  be  Immaterial,  provided  it  is  such  a 
crime  as  entitled  the  defendant  to  a  jury 
trial  at  common  law;  for,  as  we  have  seen, 
the  Constitutions  guarantee  the  same  right  as 
existed  at  common  law.  If,  therefore,  a  jury 
trial  cannot  be  waived  in  one  case  in  which 
It  was  necessary  at  common  law,  It  cannot  in 
reason  be  waived  In  another.  Where  the 
Constitution  or  a  statute  expressly  requires  a 
jury  trial,  and  does  not  merely  give  the  ac- 
cused the  right  to  such  a  trial,  a  jury  can 
in  no  case  be  waived;  for  It  is  intended  to 
protect  the  state  as  well  as  the  defendant 
W^here  the  right  to  a  Jury  trial  is  given  by 
statute  In  cases  which  could  be  tried  with- 
out a  jury  at  common  law,  as  In  prosecu- 
tions for  petty  misdemeanors  before  inferior 
tribunals,  the  right  may,  of  course,  be 
waived." 

It  is  clear  from  the  foregoing  authorities 
that,  if  one  charged  with  a  crime  would  have 
been  triable  by  Jury  at  common  law,  then 


bis  right  to  a  Jury  trial  is  guaranteed  imder 
tbe  ConsUtution  of  tbe  United  States.  Onr 
statute  contains  the  same  guaranty.  Section 
5434 :  "An  issue  of  fact  arises,  fltst,  upon  a 
plea  of  not  guilty.  •  •  •  Issues  of  fact 
must  be  tried  by  a  jury."  Section  5158:  "No 
person  can  t>e  convicted  of  a  public  offense 
unless  by  verdict  of  a  Jury,  accepted  and  re- 
corded by  the  court,  or  upon  a  plea  of  gnlltyt 
or  upon  final  Judgment  for  or  against  blm  up- 
on a  demurrer  to  the  Indictment,  or  upon  a 
Judgment  of  a  police  or  Justice's  court  in 
cases  in  which  such  Judgment  may  l>e  law- 
fully given  without  the  intervention  of  a 
Jury  ot  grand  jury."  The  last  clause  of  this 
section  evidently  refers  to  the  class  of  petty 
misdemeanors  and  Tioiations  of  municipal 
ordinances  which  were  triable  at  common 
law  without  a  Jury ;  so  that  our  statute  pre- 
scrll>e8  the  same  rule  which  is  found  in  tbe 
authorities  cited,  and,  there  being  no  statute 
In  this  territory  which  authorizes  a  defend- 
ant in  a  criminal  case  to  waive  a  Jury  trial, 
it  follows  that  such  a  case  cannot  be  tried 
upon  a  plea  of  not  guilty  without  a  Jury, 
unless  it  comes  within  tbe  class  of  cases 
in  which  no  Jury  was  required  at  common 
law,  and  which,  in  our  statute,  are  designat- 
ed as  cases  triable  in  a  Justice  or  police 
court,  in  which  Judgment  may  lie  lawfully 
given  without  the  intervention  of  a  jury. 

Does  the  charge  against  the  petitioner  come 
within  these  classes?  He  was  charged  by 
information  before  the  probate  court  with  a 
violation  of  the  game  law,  in  shipping  3,000 
quail  during  the  closed  season,  in  violation 
of  law.  He  pleaded  not  guilty.  The  court 
found  him  guilty,  and  assessed  agulust  him 
a  fine  of  $100  and  $88.60  costs  of  prosecution, 
and  ordered  him  committed  until  the  fine 
and  costs  were  paid,  or  imtll  he  should  serve 
one  day  for  each  $2  of  such  fine  and  costs. 
This  prosecution  was  under  section  3079^ 
Wilson's  Rev.  &  Ann.  St  1903,  which  pro- 
vides a  penalty  for  its  violation  by  a  fine 
of  not  less  than  $50  nor  more  than  $500  and 
costs  of  the  prosecution.  Section  5578,  Wil- 
son's Rev.  &  Ann.  St.  1903,  further  provides : 
"A  Judgment  that  the  defendant  pay  a  fine 
may  also  direct  that  he  be  imprisoned  until 
the  fine  Is  satisfied,  specifying  the  extent  of 
the  Imprisonment,  which  cannot  exceed  one 
day  for  every  $2  of  the  fine."  This  is  a  gen- 
eral statute  and  applicable  to  all  criminal 
prosecutions  where  a  fine  may  be  Imposed  as 
a  penalty  for  a  crime.  Petty  misdemeanors 
at  common  law  were  unimportant,  trifling 
offenses,  such  as  vagrancy,  disturbing  the 
peace,  desecrating  the  Sabbath,  profanity,  and 
kindred  offenses.  We  think  the  offense  charg- 
ed against  the  petitioner  here  rises  above 
the  dignity  of  a  petty  misdemeanor  and  en- 
titled him  to  a  trial  by  jury,  and,  not  hav- 
ing bad  a  trial  by  Jury,  tbe  Judgment  can- 
not be  enforced,  and  that  his  imprisonment 
thereunder  was  Illegal. 

The  petitioner  is  ordered  discharged  from 
the  commitment  and,  as  he  Is  now  on  bail 


Digitized  by 


Google 


Okl.) 


ST.  LOUIS  &  a  F,  R.  CO.  r.  MbQIVNBY. 


693 


to  resi)ond  to  such  order  as  this  court  may 
make,  that  he  appear  at  such  time  as  shall  be 
designated  by  the  probate  court  to  answer 
the  charge  in  said  Information,  and  for  such 
further  proceedings  In  said  cause  as  may  be 
in  conformity  to  law.  All  the  Justices  con- 
cur, except  IKWIN,  J.,  absent. 


ST.  LOUIS  &  8.  P.  R.  CO.  v.  McGIVNEY. 
(Supreme  Court  of  Oklahoma.    Sept.  0,  1007.) 

1.  Carriebs— Injubt  to  Fbbioht— Presump- 
tions. 

Wlierc  Roods  shipped  over  several  connect- 
ing lines  are  found  to  be  injured  when  they 
reach  their  destination,  there  is  no  presumption 
that  the  injury  occurred  wiiile  the  goods  were 
in  the  hands  of  the  flrst  carrier. 

TKd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  0,  Carriers,  i  841.T 

2.  Same— Deuveby  to  Consectino  Cabrieb. 

If  a  common  carrier  accepts  freight  for  a 
place  beyond  his  usual  route,  he  must,  unless 

he  stipulates  otherwise,  deliver  it  at  the  end 
of  his  route  in  tlint  direction  to  some  other  com- 
petent carrier  carrying  to  the  place  of  address, 
or  connected  with  those  who  thus  carry,  and 
his  liability  ceases  upon  bia  making  such  de- 
livery. 

[Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  0,  Carriers,  §  731.] 

3.  Same— LiABTLiTY  of  First  Cabbier. 

If  freight  addressed  to  a  place  beyond  the 
usual  route  of  the  common  carrier  who  first  re- 
ceived it  is  lost  or  injured,  the  shipper  may 
demand  s.Ttisfnotory  information  from  the  first 
carrier  that  the  injury  or  loss  did  not  occur  on 
its  line,  and  if  such  carrier  fails  to  furnish  with- 
in a  rea.sounbIp  lime  the  proof,  in  its  posses- 
sion or  under  its  control,  tending  to  show  that 
it  was  not  responsible  for  the  injury  or  loss,  it 
will  be  held  liable  therefor,  regardless  of  wheth- 
er or  not  it  was  in  fact  responsible  for  such  in- 
jury or  lofw. 

4.  Same— .VcTioN  Agaisst  First  Cabrieb. 

The  riRlit  of  n  shipper  under  section  511 
of  the  Statutes  of  Oklahoma  of  1893  to  demand 
of  a  first  carrier  proof  that  loss  of  or  injury  to 
freight  ndilri'ssod  to  a  point  beyond  its  usual 
route,  where  it  has  been  delivered  to  a  connect- 
ing carrier,  to  the  effect  that  the  loss  or  injury 
did  not  occur  on  its  line,  does  not  prohibit  a 
shipper  in  the  first  instance,  without  such  de- 
mand, from  bringing^  an  action  for  damages  for 
an  alleged  loss  or  injury. 

5.  Samk. 

The  purpose  of  the  statute  is  to  put  the 
shipper  in  possessi<)n  of  the  information  which  is 
in  the  jiossossiou  or  under  the  control  of  the 
first  carrier,  so  that  he  may  determine  what 
carrier  caused  the  injnry.  and  obtain  satisfac- 
tion tlierct'or  >vithout  being  compelled  to  bring  a 
multiplicity  of  actions. 

6.  Api'kal  — Dctkrmination  — Remand     fob 
Nf.w   Trial. 

Where  a  ]>laintilf  fails  to  offer  any  evidence 
In  support  of  an  allegation  of  a  petition  which, 
if  proven,  would  authorize  a  recovery,  and  the 
case  is  api)i>.Tled  to  this  court,  such  allegation, 
for  the  purposes  of  the  api)eal,  will  be  deemed 
to  have  been  waived :  and  while,  in  case  of  a  re- 
versal and  remanding  for  a  new  trial,  evidence 
might,  on  such  second  trial,  be  olTered  in  sup- 
port thereof,  this  court  will  not  order  a  new 
trial  for  the  purpose  of  affording  such  oppor- 
tunity, as  it  is  the  duty  of  a  litigant  to  offer  alt 
of  his  evidence  at  the  fir.st  trial  at  which  the 
law  permits  him  to  do  so. 

IRd.  Note.— For  cases  in  point,  see  Cent.  Di^- 
Tol.  3.  .\pi)eal  and  h.iior,  §  4001).] 

(Syllabus  by  the  Court.) 


Error  from  District  Court,  Grant  County; 
before  Justice  James  K.  Beauchamp. 

Action  by  L.  W.  McGl^'ney  against  the 
St  Louis  &  San  Francisco  Railroad  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed.    Action  dismissed. 

Flynn  &  Ames  and  R.  A.  Klelnscbmldt, 
for  plaintiff  In  error.  Mackey  &  Mackey,  for 
defendant  in  error. 

BURWELL,  J.  The  appellee,  L.  W.  Mc- 
Glvney,  shipped  a  car  of  corn  from  Salt  Fork, 
Okl.,  to  Henrietta,  Tex.,  according  to  the  bill 
of  lading  as  follows:  "From  Salt  Fork,  Okla- 
homa, to  Sherman,  Texas,  over  the  St  Louis 
&  San  Francisco  Railroad  Company;  from 
Sherman,  Texas,  to  Ft  Worth,  Texas,  orer 
the  Houston  &  Texas  Central  Railroad  Com- 
pany; and  from  Ft  Worth,  Texas,  to  Hen- 
rietta, Texas,  over  the  Ft  Worth  &  Denver 
City  Railroad  Company."  There  was  a  delay 
In  delivery,  and,  when  the  car  finally  reached 
Henrietta,  over  the  Ft  Worth  &  Denver  Rail- 
road, it  was  so  damaged  that  the  consignee 
refused  to  receive  It.  The  appellee  made  a 
claim  to  the  Ft.  Worth  &  Denver  Company, 
which  was  by  that  company  referred  to  the 
appellant  company  and  Investigated  by  it 
and  finally  the  appellee  brought  suit  for  the 
value  of  the  com. 

There  is  absolutely  no  evidence  In  the  rec- 
ord that  In  the  slightest  degree  Indicates  the 
corn  was  damaged  while  In  transit  over  the 
appellant's  road,  and  the  fact  that  the  car 
was  received  by  a  connecting  line  carries 
with  It  the  presumption  that  It  was  in  good 
condition  when  delivered  by  the  appellant  to 
such  connecting  road.  The  appellee  has  pro- 
ceeded upon  the  theory  that,  because  the  ap- 
pellant company  received  his  com  for  ship- 
ment and  loss  occurred,  it  Is  primarily  liable 
to  him,  without  regard  to  negligence  on  the 
part  of  appellant.  Such  is  a  mistaken  theory 
of  the  law.  Where  a  common  carrier  re- 
ceives freight  for  transportation  to  a  point 
beyond  its  line,  under  a  contract  that  it  will 
deliver  It  to  a  connecting  carrier  and  will  not 
be  linble  for  damages  not  occurring  on  its 
own  line,  and  the  goods  are  received  by  the 
connecting  carrier  without  objection,  the  pre- 
sumption of  law  is  that  the  freight  was  In 
the  same  condition  when  delivered  to  the  con- 
necting carrier  as  it  was  when  received  by 
the  Initial  carrier;  and  if  the  freight  Is  dam- 
aged when  it  reaches  its  destination,  in  the 
absence  of  proof,  the  presumption  is  that  the 
damages  occurred  while  the  property  was  in 
the  possession  of  the  last  carrier.  This  Iden- 
tical question  was  decided  by  the  Supreme 
Judicial  Court  of  Massachusetts  in  the  case 
of  Farmlngton  Mercantile  Co.  v.  Chicago,  B. 
&  Q.  R.  Co.,  100  Mass.  154,  44  N.  E.  131.  Mr. 
Justice  Holmes,  the  present  member  of  the 
Supreme  Court  of  the  United  States,  partici- 
pated in  the  opinion,  although  it  was  written 
by  Mr.  Justice  Allen.  The  court  said: 
"When  goods  shipped  over  several  connecting 
lines  are  found  to  be  injured  when  tbey  reach 
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tbelr  destination,  there  is  no  presumption 
tliat  tlie  injury  occurred  while  the  goods  were 
In  the  hands  of  the  first  carrier."  The  Su- 
preme Court  of  Alabama,  in  the  case  of  Lou- 
isville &  N.  R.  Co.  V.  Jones,  100  Ala.  203,  14 
South.  114,  said:  "Where  goods  are  deliver- 
ed to  a  carrier  for  transportation  to  a  point 
beyond  Its  own  line  under  a  through  biU  of 
lading,  which  stipulates  against  liability  for 
injury  beyond  its  own  line,  and  th«  goods  are 
in  a  damaged  condition  when  delivered  by 
the  connecting  carrier  to  the  consignee,  the 
presumption  is  that  the  receiving  carrier  de- 
livered them  to  the  connecting  carrier  in  good 
condition,  and  the  presnmptioa  must  be  over- 
come before  the  consignor  can  recover  for 
such  damage  from  the  receiving  carrier." 

In  6  C}C.  p.  400,  §  7,  the  law  is  declared 
as  follows:  "Under  the  American  rule  that, 
in  the  absence  of  partnership  relations  or 
eonti'act  for  through  transportation,  each  of 
the  carriers  is  alone  liable  for  loss  or  dam- 
age occurring  during  his  part  of  the  trans- 
portation, the  action  may  be  brought  directly 
against  the  carrier  on  whose  line  the  loss  or 
injury  occurred.  To  render  the  first  carrier 
liable,  It  must  appear  that  he  failed  to  deliver 
the  goods  to  the  connecting  carrier,  or  deliv- 
ered them  in  damaged  condition.  The  second 
or  subsequent  carrier  is  not  to  be  held  liable 
In  an  action  against  him  until  it  appears  that 
he  received  the  goods  in  sound  condition  and 
that  loss  or  injury  happened  to  them  while  in 
his  possession.  But  on  proof  of  delivery  to 
the  first  carrier  in  good  condition  and  re- 
ceipt by  the  second  carrier  without  objection, 
it  will  be  presumed,  in  an  action  against  the 
second  carrier,  that  the  goods  were  still  in 
the  condition  in  which  they  were  received  by 
the  first  carrier.  Indeed,  the  weight  of  au- 
thority seems  to  be  in  support  of  the  general 
proposition  that,  if  the  goods  are  delivered  by 
the  last  carrier  in  damaged  condition,  the 
presumption  arises,  without  further  evidence, 
that  the  damage  occurred  while  in  the  pos- 
session of  the  last  carrier,  and  that  the  bur- 
den is  upon  him  to  prove  that  they  were  in 
the  damaged  condition  when  received  by  him; 
the  double  presumption  being  entertained 
that  they  were  accepted  in  good  condition  by 
the  first  carrier  and  that  such  good  condition 
continued  until  their  receipt  by  the  last  car- 
rier, notwithstanding  transportation  over  in- 
termediate lines." 

Under  the  law  a  common  carrier  is  not 
bound  to  receive  goods  from  a  connecting  car- 
rier for  transportation  which  are  damaged, 
or,  if  it  receives  them.  It  Is  entitled  to  have 
the  receipt  given  therefor,  or  the  records  of 
shipment  show  the  real  condition  of  the 
goods  when  it  received  them;  and  the  pre- 
sumption is  that  a  second  carrier,  or  any  car- 
rier, will  not  receipt  a  former  carrier  for 
goods  as  being  In  good  condition  when  they 
are  already  damaged.  It  is  l)ecause  of  the 
right  of  a  subsetiuent  carrier  to  have  the  rec- 
ord speak  the  truth  that  the  law,  in  the  ab- 
sence of  a  record  or  proof  to  the  contrary. 


presumes  that  goods  or  freight  were  in  good 
condition  when  received  from  a  connecting 
carrier.  The  Legislature  of  this  territory  has 
recognized  the  rule  stated  above,  as  will  be 
seen  from  the  following  sections  of  the  Stat- 
utes of  Oklalioma  of  1803: 

"Sec.  510.  If  a  common  carrier  accepts 
freights  for  a  place  beyond  his  usual  route, 
he  must,  unless  he  stipulates  otherwise,  de- 
liver it  at  the  end  of  his  route  in  that  direc- 
tion to  some  other  competent  carrier,  carry- 
ing to  the  place  of  address,  or  connected  with 
those  who  thus  carry,  and  his  liability  ceases 
upon  his  making  such  delivery. 

"Sec.  511.  If  freight,  addressed  to  a  place 
beyond  the  usual  route  of  the  common  car- 
rier who  first  received  It,  Is  Injured  or  lost, 
he  must,  within  a  reasonable  time  after  de- 
mand, give  satisfactory  proof  to  the  consign- 
or that  the  loss  or  injury  did  not  occur  while 
it  was  in  bis  charge,  or  be  will  be  himself 
liable  therefor." 

From  section  510  It  will  be  seen  that  the 
liability  of  the  first  carrier  ceases  when  it  de- 
livers freight  to  a  competent  connecting  car- 
rier carrying  freight  in  the  direction  of  the 
destination  thereof.  And  section  511  provides 
that  where  freight  is  received  by  a  common 
carrier,  and  its  destination  is  beyond  the  us- 
ual route  of  the  carrier  first  receiving  it,  and 
such  freight  is  lost  or  injured,  the  first  car- 
rier must,  within  a  reasonable  time  after  de- 
mand, give  satisfactory  proof  to  the  consign- 
or that  the  loss  or  injury  did  not  occur  while 
It  was  in  its  charge,  and  If  it  fails  to  furnish 
such  proof  It  will  itself  be  liable  therefor. 

It  is  insisted  that  the  word  "demand" 
meant  by  the  statute  Is  a  demand  for  pay- 
ment for  the  los&  We  do  not  think  so.  The 
statute,  recognizing  that  the  first  carrier  can 
easily  furnish  proof  as  to  whether  or  not  the 
loss  occurred  on  Its  line,  has  provided  that 
it  must  furnish  the  shipper  with  satisfactory- 
proof  within  a  reasonable  time  that  it  was 
not  responsible  for  such  loss.  The  shipper, 
under  the  statute,  may  go  to  the  first  carrier 
and  request  it  to  furnish  proof  that  the  in- 
jury did  not  occur  on  its  line,  so  that  it  may 
be  able  to  locate  the  carrier  responsible  for 
the  injury  and  sue  it,  if  necessary;  but  if 
the  first  carrier  falls  to  furnish  the  proof 
within  a  reasonable  time,  showing  that  the 
loss  did  not  occur  on  its  line,  then  it  will  be 
held  liable  therefor,  regardless  of  whether  or 
not  It  was,  in  fact,  responsible  for  the  injury 
to  the  freight  And  under  this  section  the 
shipper  is  entitled  to  full  and  complete  in- 
formation regarding  the  shipment  so  far  as 
known  to  the  first  carrier,  which  could  be  us- 
ed by  such  carrier  in  defending  an  action  for 
damages  therefor;  that  is,  to  all  of  the  proof 
in  its  possession  or  under  its  control  at  the 
time  that  would  tend  to  show  that  the  first 
carrier  was  not  responsible  for  the  loss.  The 
penalty  for  failing  to  furnish  such  proof  is 
absolute  liability  on  its  own  part  to  pay  the 
damages  sustained.  It  must,  however,  be  ob- 
served that  this  statute  Is  not  intended  to- 
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probibit  one  wbo  bas  sustained  loss  by  rea- 
son of  Injury  to  freight  from  suing  tbe  llrst 
carrier  wltbout  sucli  demand;  but,  when  he 
does  so,  the  burden  Is  on  the  shipper  to  show 
by  a  preponderance  of  the  evidence  that  the 
Injury  was  tbe  result  of  tbe  negligence  of 
such  first  carrier.  The  statute  was  macted 
primarily  for  the  benefit  of  the  shipper;  but 
when  he  falls  to  avail  himself  of  its  condi- 
tions In  the  first  instance,  and  sues  the  first 
carrier  without  such  demand,  he  cannot  then 
talie  advantage  of  its  provisions,  after  the 
first  carrier  has  been  put  to  the  trouble  and 
expense  of  defending  an  action  against  it 
The  statute  is  intended  to  require  the  first 
carrier  to  furnish  to  the  shipper  on  demand 
that  Information  which,  in  the  absence  of 
the  statute,  the  shipper  could  only  compel  in 
an  action  against  it  or  some  other  connecting 
carrier. 

The  appellant  has  made  other  assignments 
of  error,  such  as  tbe  barring  of  the  cause  of 
action  by  reason  of  the  statute  of  limitation, 
and  misdirecting  the  Jury  on  questions  of 
law;  but  it  is  not  necessary  to  discuss  them, 
as  under  the  record  presented  the  plaintiff 
must  fall  to  recover.  There  are  some  allega- 
tions of  the  petition  which,  if  proven,  would 
make  the  appellant  liable  In  damages;  but, 
as  there  was  absolutely  no  evidence  offered 
as  to  them  so  far  as  this  appeal  Is  concerned, 
they  are  deemed  to  have  been  waived.  If  the 
case  were  reversed  and  remanded  by  reason 
of  error  committed  in  the  trial  below  on  those 
issues  which  were  litigated,  the  appellee 
would  not  be  precluded  from  offering  evi- 
dence on  another  trial,  under  any  proper  al- 
legation of  bis  petition.  But,  when,  on  tbe 
trial  of  a  case  in  the  lower  court,  a  party 
omits  to  offer  evidence  on  an  Issue  formed 
by  tbe  pleadings,  and  this  court  finds  that  he 
must  fall  under  the  evidence  offered,  and 
that  he  cannot  recover  on  any  of  the  issues 
tried,  this  court  will  not  remand  tbe  case  for 
a  second  trial  under  the  theory  that  he  might 
possibly  make  out  a  case  or  defense  under  al- 
legations of  his  petition  or  answer  which  he 
did  not  support  by  evidence  on  the  former 
trial.  It  is  the  duty  of  a  party  on  a  trial 
to  litigate  his  whole  case  and  each  and  every 
part  thereof  at  tbe  first  opportunity,  and  if  he 
falls  to  do  so  he  cannot  complain  if  the  ap- 
pellate court  deems  those  issues  not  litigated 
as  waived. 

The  Judgment  of  the  lower  court  Is  hereby 
reversed,  at  the  cost  of  api)ellee,  and  the 
cause  dismissed,  with  prejudice.  All  of  the 
Justices  concurring,  except  IRWIN,  J.,  ab- 
sent 


BANK  OP  INDIAN  TERRITORY  t.  ECK- 

L.E8,  County  Treasurer. 
(Suprpme  CoHrt  of  Oklahoma.    Sept.  5,  1907.) 

Counties— Powers— TxciTBRiNO  Dedts. 

By  fliP  provisions  of  tlip  act  of  Congress 
approved  Mnrch  3,  1!M>1  (31  Stat.  l(i!«,  c.  84(i), 
the  board  of  county  comiuliiHioners  of  Comanche 


county,  Okl.,  had  no  power  or  authority  to  allow 
any  claim  against  the  county  revenues  and  is- 
sue a  warrant  prior  to  December  15,  19(»3,  un- 
less tlie  contracting  or  incurring  of  such  indebt- 
edness was  first  authorized  by  the  Secretary  of 
the  Interior. 
(Syllabus  by  the  ComrtO 

EiTor  from  District  Court,  Comanche  Coun- 
ty ;  before  Justice  F.  E.  Gillette. 

Application  by  the  Bank  of  Indian  Terri- 
tory for  a  writ  of  mandamus  to  James  B. 
Eckles,  county  treasurer  of  Comanche  county. 
Judgment  for  defendant  Plaintiff  brings  er- 
ror.   Afllrmed. 

Stevens  &  Myers,  for  plaintiff  In  error. 
S.  M.  Cunningham,  for  defendant  in  error. 

BURFOKD,  C.  J.  The  Kiowa,  Comanche, 
and  Apache  Indian  country  was  opened  to 
settlement  on  August  6,  1901,  and  Comanche 
county  Is  composed  of  territory  which  origi- 
nally was  a  portion  of  said  Indian  reserva- 
tions. The  county  government  was  organiz- 
ed immediately  after  the  opening  of  said 
reservation  to  white  settlement,  and  W.  W. 
Painter  was  by  the  Governor  appointed  and 
qualified  as  sheriff  of  said  county,  and  pro- 
ceeded to  discbarge  the  duties  of  said  otUce 
until  bis  successor  was  elected  and  quali- 
fied in  January,  1903.  This  proceeding  Is 
for  a  peremptory  writ  of  mandamus  to  com- 
pel the  treasurer  of  said  county  to  pay  four 
several  warrants  issued  by  the  board  of  coun- 
ty commissioners  to  Painter,  and  by  him  as- 
signed to  the  plaintiff.  The  petition  for  an 
alternative  writ  avers  that  on  January  5, 
1$X)3,  the  board  of  county  commissioners  of 
Comanche  county,  Okl.,  issued  to  W.  W.  Pain- 
ter warrant  No.  64  for  $10.40,  warrant  No. 
65  for  $1.15,  warrant  No.  46  for  $985.80,  and 
warrant  No.  47  for  $1,687.90;  that  there  was 
at  the  time  ample  f imds  in  each  of  tbe  funds 
upon  whicb  said  warrants  were  issued  to  pay 
all  indebtedness  against  said  funds,  including 
these  warrants ;  that  tbe  county  treasurer  re- 
fused to  pay  them ;  that  tbe  Bank  of  Indian 
Territory  was  the  owner  of  each  said  war- 
rants by  a.ssignmeut  from  Painter  for  a  valu- 
able consideration ;  and  it  was  asked  that  an 
alternative  writ  issue,  directing  the  treasur- 
er to  pay  said  warrants  from  the  funds  in 
his  hands  or  show  cause  why  be  refused. 
The  county  treasurer,  by  way  of  return  to  the 
alternative  writ,  admitted  all  tbe  averments 
contained  in  the  petition,  but  alleged  that 
each  of  said  warrants  were  issued  by  the 
board  of  county  commissioners  without  au- 
thority of  law  and  in  payment  of  claims  for 
which  Comanche  county  was  not  liable;  that 
all  of  said  warrants  were  for  indebtedness 
incurred  prior  to  the  time  for  collecting  coim- 
ty  taxes  in  the  calendar  year  next  succeed- 
ing the  opening,  and  that  the  incurring  of 
said  indcbteduess  had  never  been  authorized 
by  tbe  Secretary  of  tbe  Interior;  that  war- 
rant No.  (i5,  for  $l.l.j,  was  Issued  to  Painter 
for  repairs  on  tlie  county  Jail,  furnished  on 
October  24,  1002;  that  warrant  No.  64,  for 
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$10.40,  was  Issued  for  stamps  bought  and 
paid  for  by  Painter  as  sheriff  between  Octo- 
ber 3,  1002,  and  October  81,  1902 ;  that  war- 
rant No.  4C,  for  $985.80,  was  Issued  to  Paint- 
er for  criminal  work  done  by  bim  as  sheriff 
of  said  county  from  January  1, 1902,  to  March 
81,  1902;  that  warrant  No.  47,  for  $1,687.90, 
was  Issued  to  Painter  for  criminal  work  done 
by  him  as  sheriff  of  said  county  during  the 
quarter  ending  June  30,  1902;  that  said  funds 
In  the  hands  of  the  coimty  treasurer  were 
not  liable  for  any  of  said  Indebtedness,  bnt 
that  the  said  Indebtedness  was  payable,  If 
at  all,  out  of  the  funds  derived  from  the  sale 
of  lots  In  the  town  of  Lawton,  which  fund 
was  In  the  hands  of  the  Secretary  of  the 
Interior,  and  had  never  been  In  the  hands 
of  the  county  treasurer  or  subject  to  the 
order  of  the  board  of  county  commissioners ; 
that  there  was  at  that  time  in  the  hands  of 
the  Secretary  of  the  Interior  a  sufficient  bal- 
ance  of  said  town  lot  sale  fond  to  pay  all 
charges  against  the  same,  and  to  more  than 
pay  plaintltTs  claims.  To  this  return  to  the 
alternative  writ  the  plaintiff  filed  a  general 
denial.  The  alternative  writ  and  the  return 
constitute  the  pleadings  in  the  case,  and  the 
reply  should  be  treated  as  a  demurrer  to 
the  return.  The  facts  are  admitted  In  the 
argument  to  be  as  alleged  In  the  writ  and 
retom,  and  the  court  so  found. 

The  facts  presented  call  for  the  applica- 
tion and  Interpretation  of  the  act  of  Con- 
gress of  March  3,  1901,  81  Stat.  1093,  1094,  c. 
846.  This  act  provides  for  the  reservation 
of  lands  in  each  county  for  a  county  seat,  the 
manner  of  disposal  of  the  town  lots,  and 
the  disposition  to  be  made  of  the  funds  aris- 
ing from  such  sale.  It  may  be  stated  gen- 
erally that  the  power  of  Congress  to  dispose 
of  the  public  lands,  as  well  as  to  legislate  di- 
rectly for  the  territories,  Is  unquestioned.  In 
any  case,  when  Congress  legislates  upon  any 
subject  over  which  It  has  jurisdiction,  its  laws 
BtipersMle  all  laws  upon  the  same  subject  and 
serving  the  same  purposes  enacted  by  any 
of  its  subordinate  dependencies.  The  terri- 
tory of  Oklahoma  possessed  the  legislative 
power  to  create  county  offices,  to  fix  their 
compensation,  and  provide  the  manner  of 
their  payment.  Congress  possessed  the  same 
powers.  Tet  there  could  be  no  conflict  of 
authority  or  of  laws.  The  superior  Includes 
the  Inferior.  Its  laws  are  paramount,  and 
when  the  superior  legislates,  and  makes  spe- 
cific provision  for  the  payment  of  county 
officers,  and  provides  tbe  fund  from  which 
they  are  to  be  paid,  the  laws  of  the  territory 
upon  the  same  subject  are  suspended  and  In- 
operative, and  the  laws  of  Congress  must 
prevail.  The  portion  of  the  act  in  question 
Is  as  follows:  "The  receipts  from  the  sale 
of  these  lots  In  the  respective  county  seats 
snail,  after  deducting  the  expenses  Incident 
to  the  surveying,  subdividing,  platting  and 
selling  of  the  same,  be  disposed  of  under  the 
direction  of  the  Secretary  of  the  Interior  in 


the  following  manner;  A  courtbonse  shall 
be  erected  therewith  at  such  county  seat  at 
cost  of  not  exceeding  ten  thousand  dollars, 
and  the  residue  shall  be  applied  to  tbe  con- 
struction of  bridges,  roads  and  such  other 
public  Improvements  as  tbe  Secretary  of  the 
Interior  shall  deem  appropriate,  including 
the  payment  of  all  expenses  actually  neces- 
sary to  the  maintenance  of  the  county  gov- 
ernment until  the  time  for  collecting  coimty 
taxes  in  the  calendar  year  next  succeeding 
the  time  of  the  opening.  No  Indebteduesa 
of  any  character  shall  be  contracted  or  in- 
curred by  any  of  said  coimtles  prior  to  the 
time  for  collecting  county  taxes  in  the  calen- 
dar year  next  succeeding  the  opening,  excit- 
ing where  the  same  shall  have  been  author- 
ized by  the  Secretary  of  tbe  Interior."  In 
the  interpretation  of  statutes,  courts  must 
find  the  meaning  and  intent  In  tbe  language 
of  tbe  act  Itself,  where  there  Is  no  repugnan- 
cy or  uncertainty.  This  statute  seems  clear. 
Congress  knew  what  It  wanted  to  accomplish, 
and  said  so ;  and  we  have  no  right  to  attempt 
to  read  Into  it  some  other  purpose  or  mean- 
ing. Congress  recognized  the  fact  that  un- 
der the  laws  of  Oklahoma,  which  were  th«k 
operative  In  these  Indian  reservations,  coun- 
ty governments  would  be  put  in  operation  as 
soon  as  tbe  country  was  opened  to  settle- 
ment ;  and  by  section  2  of  tbe  act  it  was  pro- 
vided :  "The  Governor  of  the  territory  sliall 
appoint  and  commission  for  each  county  all 
county  and  township  officers  made  necessary 
by  tbe  laws  of  the  territory  of  Oklahoma, 
who  shall  hold  their  respective  offices  until 
the  officers  elected  by  the  people  at  the  gen- 
eral election  next  following  the  opening  shall 
hsve  qualified."  Congress  knew  that  tbes6 
officers  so  appointed  would  have  to  be  paid, 
and  the  funds  for  the  maintenance  of  a  coun- 
ty government  would  have  to  be  provided. 
By  the  laws  of  Oklahoma  no  taxes  would  be 
available  for  the  payment  of  current  expenses 
until  December  of  the  next  year  following 
the  opening.  The  country  was  opened  In 
August,  after  the  time  for  tbe  assessment  of 
property  for  that  year  had  elapsed.  The  first 
as'scssment  that  could  be  made  under  our 
laws  would  be  In  the  spring  of  the  following 
year,  and  the  first  Installment  of  taxes  from 
this  assessment  would  be  payable  December 
15,  1902,  and  until  this  date  Congress  made 
provision  for  maintaining  county  govern- 
ments and  provided  the  funds  and  manner 
of  their  disbursement.  In  addition  to  pro- 
viding a  fund  for  the  payment  of  all  the 
necessary  expenses  Incident  to  the  mainte- 
nance and  support  of  the  county  government 
during  a  given  period,  a  prohibition  was  also 
imposed  upon  the  counties.  It  was  provided : 
"No  Indebtedness  of  any  character  shall  be 
contracted  or  Incurred  by  any  of  said  coun- 
ties prior  to  the  time  for  collecting  county 
taxes  in  the  calendar  year  next  succeeding 
the  opening,  excepting  where  the  same  shall 
have  been  authorized  by  tbe  Secretary  of  the 
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Interior."'  This  was  a  wlBe  and  oommeDd- 
able  act 

It  has  been  suggested  In  the  argument  that 
tbis  Inhibition  relates  only  to  contractual 
obligations  and  does  not  affect  Imposed  obli- 
gations or  liabilities;  that  the  salary  of  the 
sheriff  was  fixed  by  the  laws  of  Oklahoma, 
and  the  law  required  him  to  be  paid  cer- 
tain fees  by  the  county;  and  that  it  was  not 
the  intention  of  Congress  to  take  from  the 
counties  the  authority  to  pay  this  class  of  ob- 
ligations. The  language  used  by  Congress 
will  not  admit  of  this  contention.  The  law 
says  "contracted  or  Incurred."  The  word 
"contracted"  Includes  all  of  one  class,  and 
the  word  "Incurred,"  to  be  given  any  mean- 
ing whatever,  must  be  held  to  include  another 
class.  There  are  only  two  classes  of  county 
obligations,  contractual  and  Imposed,  and  evi- 
dently Congress  meant  to  include  both  class- 
es. The  word  "incurred"  Is  defined  by  Web- 
ster as  "to  become  liable  or  subject  to;  to 
render  liable  or  subject  to."  Black  says: 
"Men  contract  debts.  They  Incur  liabilities. 
In  the  one  case,  they  act  afilrmatively ;  In 
the  other,  the  liability  Is  incurred  or  cast 
upon  them  by  operation  of  law.  'Incur'  means 
something  beyond  contracts,  something  not 
embraced  In  the  word  'debt.' "  In  Scott  t. 
Tyler,  14  Barb.  (N.  T.)  202,  "Incur"  Is  held  to 
mean  "to  become  liable  for."  Flanagan  v. 
Baltimore  &  O.  R.  Co.,  83  Iowa.  (539,  50  N. 
W.  60:  "To  become  liable  for."  In  Beekman 
V.  Van  Dolsen,  24  N.  Y.  Supp.  414,  70  Hun, 
288:  "To  become  liable  for."  In  Deyo  v. 
Stewart,  4  Denio  (N.  Y.)  101:  "Brought  on 
himself."  In  Ashe  t.  Young,  68  Tex.  123,  3 
S.  W.  4.'>4:  "Brought  on,  occasioned,  or 
caused."  Hence  It  Is  apparent  that  the  word 
"incurred"  means  more  and  embraces  a  dif- 
ferent class  of  liabilities  or  obligations  from 
these  contracted.  It  means  the  indebtedness 
Imposed  upon  the  county  by  salaries  of  coun- 
ty ofliceiTS  and  other  roiulred  and  necessary 
expenses,  all  of  which,  to  be  a  charge  against 
the  lot  sale  fund,  must  be  authorized  or  ap- 
proved by  the  Secretary  of  the  Interior.  To 
use  a  phrase  somewhat  familiar  In  these 
days.  Congress  Imposed  "departmental  gov- 
ernment" uiK>n  these  new  counties  until  such 
time  as  the  revenues  from  the  taxes  levied 
upon  their  own  property  were  available  for 
their  expenses,  and  until  that  time  no  In- 
debtedness could  be  created  by  the  county 
officers  or  Imposed  by  the  laws  of  Oklahoma 
until  such  time  as  the  prohibition  In  the  act 
of  Congress  expired  by  limitation,  when  the 
laws  of  Oklahoma  become  operative  and  the 
"embryo  quarantine"  was  raised. 

The  services  for  which  Painter  filed  his 
claim  should  have  been  presented  to  the 
Secretary  of  the  Interior,  and  his  authority 
obtained  to  Incur  the  liability  against  the 
funds  in  his  hands,  and  payment  enforced 
against  the  special  fund  set  apart  for  this 
tq)ecial  purpose.  It  was  a  part  of  the  expense 
of  maintaining  the  county  government  which 
to  charged  with  tbe  mforcement  of  the  crim- 


inal laws  and  the  prosecution  of  drimbials. 
The  return  set  up  a  complete  defense  to  the 
alleg^ations  of  the  writ,  and,  being  found 
true,  the  peremptory  writ  was  properly  re- 
fused. 

The  Judgment  of  the  district  court  is  af- 
firmed, at  the  costs  of  the  plaintiff  in  error. 
All  the  Justices  concur,  except  GILLETTE, 
X,  who  tried  the  case  below,  not  sitting,  and 
IRWIN,  J.,  absent 


LONO-BELL  LIIMBBB  CO.  T.  NEWELL 

et  al. 
(Supreme  Court  of  Oklahoma.    Sopt  5,  1007.) 

APPEAI/— DiSMISSAI.— ScUBBIIiOUS  Bbiet. 

Where  the  plaintiff  in  error  files  what  la 
designated  as  a  brief  in  support  of  hia  assign- 
ment of  error,  and  in  such  written  argument 
makes  an  abusive,  wanton,  insulting,  and  scur- 
rilous assanlt  upon  the  judement  appealed  from, 
and  which  is  an  inexcusable  and  unwarranted 
reflection  upon  the  trial  ju(h;e,  the  so-called  brief 
will  be  stricken  from  the  files,  the  case  treated 
as  if  no  brief  had  been  filed,  and  the  appeal 
dismissed  for  failure  to  comply  with  the  rules 
of  the  court 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  3102.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court  Qarfield  Coun- 
ty;  before  Justice  F.  E.  Gillette. 

Action  by  Albert  F.  Newell  and  Frank  M. 
Ross  against  tbe  Long-Bell  Lumber  Com- 
pany. Judgment  for  plaintiffs.  Defendant 
brings  error.    Dismissed. 

W.  R.  Cowley,  L.  L.  Cowley,  and  E.  E. 
Chesney,  for  plaintiff  in  error.  Robberts  & 
Curran  and  W.  S.  Denton,  for  defendants  iu 
error. 

PER  CURIAM.  This  cause  was  tried  In 
the  district  court  of  Garfield  county  before 
an  associate  Justice  of  this  court  sitting  as 
a  district  Judge.  During  an  active  service 
of  over  five  years  upon  the  Supreme  and  dis- 
trict bench  the  distinguished  Justice  has  es- 
tablished a  record  for  Integrity,  fairness,  and 
Impartiality  which  is  unassailable,  and  which 
will  endure  to  hla  credit  long  after  his  de- 
tractors will  have  passed  Into  oblivion.  The 
plaintiff  in  error  is  tbe  Long-Bell  Lumber 
Company,  a  foreign  corporation,  which  comes 
Into  this  Jurisdiction  by  comity  and  suf- 
ferance, and,  while  seeking  at  the  hands  of 
this  court  relief  from  an  alleged  erroneous 
Judgment,  overlooks  the  common  courtesy 
and  amenities  due  from  a  guest  In  the  house 
of  his  host,  and  makes  an  unwarranted,  wan- 
ton, and  vicious  attack  upon  a  member  of  his 
host's  family.  The  brief  filed  by  plaintiff  In 
error,  after  citing  a  principle  contended  for, 
contains  this  statement:  "If  this  Is  the  law, 
and.  Indeed,  it,  beyond  even  cavil.  Is  the  law, 
then  the  Judgment  In  the  case  at  bar  simply 
cannot  remain,  is  everywliere  unsupiwrted. 
Is  vicious,  vlmletit  with  veiiom.  througli  and 
throi!;;li,  inffi  ti'd  and  infections,  fit  for  that 
antidote  for  that  bane  siwUun  of  by  Justice 
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Swayna  In  Wood  t.  Carpenter,  101  U.  S.  135, 
26  L.  Ed.  808."  Snch  insolent,  dlBcourteous, 
and  uncalled-for  dennnclatlons  of  a  judgment 
of  a  court  of  high  standing,  and  necessarily 
reflecting  upon  the  Judge  who  rendered  it, 
can  have  no  place  in  the  records  of  a  court 
of  justice,  and  not  only  calls  for  severe  re- 
buke, but  exemplary  punishment  And  this 
stranger,  a  guest  In  the  house  of  a  friend, 
guilty  of  such  wanton  disregard  of  decency, 
must  submit  to  the  customary  treatment  us- 
ual In  such  cases — that  of  being  unceremoni- 
ously ejected  from  the  household  whose  hos- 
pitality and  generosity  it  has  for  so  long  en- 
joyed and  preyed  upon,  but  at  last  outraged. 

The  case  is  one  where  the  defendants  in 
error  obtained  a  judgment  against  the  plain- 
tiff in  error  for  a  fraud  alleged  to  have  been 
committed  through  its  attorney  and  agent. 
The  trial  court  found  that  the  corporation 
bad  a  Judgment  against  one  Payne,  which 
was  a  lim  upon  a  lot  in  the  city  of  Enid. 
The  lot  was  worth  considerably  more  than 
the  judgment.  It  was  sold  at  sherifTs  sale, 
and  bid  in  by  the  corporation,  and  its  bid 
assigned  to  the  M.  E.  Church  South,  and 
the  church  paid  the  amount  of  the  bid. 
While  proceedings  were  pending  for  confirma- 
tion of  the  sale,  the  agent  sold  the  property 
to  the  defendants  in  error,  who  paid  otF  the 
judgment  held  by  the  company  against  Payne, 
paid  Payne  the  balance  of  the  purchase 
money,  and  obtained  a  deed  for  the  property. 
The  agent  represented  that  the  church  had 
paid  nothing  and  had  no  interest  in  the 
property  They  relied  on  bis  representations, 
and  paid  $800  on  the  strength  of  them.  In 
the  meantime  the  corporation  was  resisting 
the  claim  of  the  church,  but  was  defeated, 
and  the  sale  was  ordered  confirmed,  and  the 
sheriff  directed  to  convey  the  property  to  the 
church.  The  defendants  in  error  got  noth- 
ing. The  court  found  that  the  corporation 
received  and  accepted  the  money  paid  by 
the  defendants  In  error  to  their  agent,  there- 
by ratifying  his  acts  and  binding  itself  by 
his  representations  made  in  order  to  Induce 
the  payment  to  him  of  said  money.  The 
judgment  in  this  case  Is  to  reimburse  the 
defendants  In  error  for  the  amount  of  money 
paid  by  them  to  the  company  for  this  prop- 
erty. 

The  company  was  charged  with  fraud  and 
bad  faith.  The  court  found  It  guilty.  It 
denied  the  authority  of  its  agent,  while  hold- 
ing onto  the  fruits  of  his  deceit.  It  is  In  no 
position  to  make  wanton  and  vicious  assaults 
upon  our  courts.  It  Is  entitled  to  and  will 
receive  all  the  rights  and  privileges  of  a 
citizen  of  our  territory  in  the  courts  of  our 
territory;  but  it  must  submit  to  the  same 
rules  and  observe  the  same  respect  for  our 
courts  and  laws  as  is  due  from  our  own  citi- 
zens. A  foreign  corporation  dealing  in  lum- 
ber and  building  materials  and  occupying 
one  of  the  most  fruitful  and  profitable  fields 
ever  opened  to  commerce,  enjoying  an  exten- 
sive trade  with  our  builders  and  consumers, 


and  diligent  in  its  efforts  to  extend  Its  fleid 
of  operations,  should  be  the  last  person  to 
make  unprovoked  assaults  upon  the  courts. 
In  these  days  of  the  aggressions  of  combined 
wealth  and  the  importunities  of  organized 
labor,  the  courts  are  the  powerful  civic  reg- 
ulators, which  stand  between  the  two  great 
antagonistic  forces  In  our  social  and  political 
organization,  and,  uninfltienced  by  the  one 
and  imawed  by  the  other,  compel  obedience 
to  law  and  deal  out  Justice  evenly  and  justly, 
and  are  entitled  to  the  respect  and  support 
of  all  well-disposed  citizens.  An  examina- 
tion of  tills  entire  record  discloses  absolute- 
ly nothing  to  Inspire,  provoke,  or  excuse  any 
criticism  of  the  trial  court  In  the  proceedings 
had  before  it  There  is  nothing  In  the  Judg- 
ment to  condemn. 

This  foreign  corporation  also  comes  into 
our  court  by  foreign  counsel,  who  has  been 
permitted  to  appear  by  courtesy,  and,  forget- 
ting his  duty,  is  guilty  of  discourteous  and 
unprofessional  conduct  In  placing  such  a 
brief  on  file.  The  matter  set  out  in  the  brief 
of  plaintiff  In  error  is  improper,  unwarrant- 
ed, inexcusable,  and  reprehensible.  This 
court  cannot  recognize  a  document  contain- 
ing such  matters  as  a  brief,  or  the  filing  of 
such  a  compliance  with  the  rule  requiring  a 
brief. 

The  so-called  brief  is  stricken  from  the  rec- 
ord and  ordered  removed  from  the  files; 
and,  for  the  reason  that  the  plaintiff  In  er- 
ror has  failed  to  file  a  brief  as  required  by 
the  rules  of  this  court,  the  appeal  is  dis- 
missed, at  the  costs  of  the  plaintiff  In  error. 


(19  OU.  419) 

RICH  et  aL  v.  HAMMONDS,  Sheriff. 
(Supreme  Court  of  Oklahoma.    Sept  5,  1907.) 

Taxation  —  Peopbbty    Subjxci  —  MixrrAKT 

Resebvations. 

The  taxing  officers  of  Comanche  county, 
Okl..  have  the  lawful  right  to  levy  and  collect 
taxes  on  personal  property  belonging  to  private 
individuals  and  located  on  the  Ft.  Sill  military 
reservation,  which  is  wholly  within  such  county 
and  constitntes  a  part  thereof.  The  legislative 
power  of  the  territory  extends  to  all  rightful 
subjects  of  legislation,  and  the  only  property 
which  Congress  has  prohibited  the  territory 
from  taxing  is  the  property  of  the  United  States. 

[EM.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  i  54.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Comanche  Coun- 
ty; before  Justice  Frank  B.  Gillette. 

Action  by  T.  R.  Rice  and  W.  H.  Qulnette 
against  C.  C.  Hammonds,  sheriff.  Judgment 
for  defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

Parmenter  &  Myers,  for  plaintiffs  in  error. 
S.  M.  Cunnlngbam  and  Frank  P.  Cease,  tat 
defendant  In  error. 

BURWELL,  J.  F.  R.  Rice  and  W.  H.  Qul- 
nette were  partners  In  the  cattle  business; 
the  firm  name  being  Rice  &  Qulnette.  Tbey 
owned  quite  a  lot  of  cattle^  which  were  to- 
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€ated  on  the  Ft  Sill  miUtair  reeervatton,  In 
Comanche  county,  Okl.  The  taxing  ofiHcers 
assessed  these  cattle  for  territorial,  county, 
towuship  and  school  district  purposes.  The 
owners  of  the  cattle  commenced  this  action 
against  the  sheriff  of  Comanche  county  (a 
tax  warrant  having  been  placed  in  his  hands), 
praying  that  he  be  enjoined  from  levying 
auch  tax  warrant  upon  the  property  of  the 
plaintiffs.  On  a  hearing  for  a  temporary  in- 
junction the  court  enjoined  the  collection  of 
the  district  school  tax  on  the  ground  that 
none  of  the  plaintiCTs'  property  bad  been  lo- 
cated within  such  district,  and  denied  the 
Injunction  as  to  the  other  taxes. 

The  sole  contention  of  the  plaintilts  is  that. 
Inasmuch  as  these  cattle  were  located  on  a 
military  reservation  of  the  United  States, 
even  though  such  reservation  is  within  an 
organized  county  of  Oklahoma,  they  cannot 
Toe  taxed  under  the  territorial  laws,  asserting 
that  a  military  reservation  Is  under  the  sole 
legislative  control  of  the  United  States.  We 
have  read  counsel's  brief,  and  while  it  is  true 
that,  as  long  as  Oklahoma  remains  a  terri- 
tory. Congress  may  legislate  as  to  all  mat- 
ters pertaining  to  this  reservation  and  ex- 
clude the  territorial  authorities  from  exercis- 
ing any  control  thereof,  it  has  not  done  so. 
By  section  6  of  the  organic  act  of  the  terri- 
tory of  Oklahoma,  it  is  provided:  "That  the 
legislative  power  of  the  territory  shall  ex- 
tend to  all  rightful  subjects  of  legislation, 
not  inconsistent  with  the  Constitution  and 
laws  of  the  United  States,  but  no  law  shall 
be  passed  Interfering  with  the  primary  dis- 
posal of  the  soil,  no  tax  shall  be  imposed  on 
the  property  of  the  United  States,  nor  shall 
the  lands  and  other  property  of  nonresidents 
be  taxed  higher  than  the  lands  or  other  prop- 
erty of  residents,  nor  shall  any  law  be  pass- 
ed Impairing  the  right  of  private  property, 
nor  shall  any  unequal  discrimination  be  made 
In  taxing  different  kinds  of  property,  but  all 
property  subject  to  taxation  shall  be  taxed  in 
proportion  to  Its  value."  Under  this  express 
grant  of  power  from  Congress,  the  territory 
may  subject  all  property  within  the  territory 
to  taxation  except  the  property  of  the  Unit- 
ed States.  It  is  immaterial  where  the  prop- 
erty is  located.  If  it  is  not  the  property  of 
the  United  States,  the  Legislature  may  re- 
quire It  to  bear  its  Just  proportion  of  the 
burdens  of  government  A  military  reserva- 
tion in  a  territory  is  no  more  under  the  legis- 
lative control  of  Congress  than  Is  an  Indian 
reservation;  and  it  has  been  expressly  held 
by  the  Supreme  Court  of  the  United  States 
that  the  territory  may  tax  property  on  an 
Indian  reservation,  even  though  It  is  not 
located  within  an  organized  county,  but  only 
attached  to  an  organized  county  for  Judicial 
purposes.  Thomas  v.  Guy,  169  U.  S.  264,  18 
Sup.  Ct  340,  42  L.  Ed.  740;  Poison  v.  Purcell, 
4  Okl.  93,  48  Pac.  678;  Wagoner  v.  Evans, 
ITO  U.  S.  588,  18  Sup.  Ct  730,  42  L.  Ed. 
1154;  Stell  v.  Territory,  4  Okl.  497,  46  Pac. 
1117;  Truucott,  Co.  Treas.,  v.  Hurlbut  Land 


&  Cattle  Company,  73  Fed.  60,  19  C.  C.  A.  374; 
Foster  v.  Pryor,  189  U.  S.  326,  23  Sup.  Ct 
540,  47  L.  Ed.  835;  Atchison,  T.  &  S.  F.  K.  Co. 
V.  Bryan,  11  Okl.  357,  66  Pac.  348.  See,  also, 
Ft  Leavenworth  R.  Co.  v.  Rowe,  114  U.  S. 
525,  5  Sup.  Ct  095,  29  L.  Ed.  264. 

Under  the  laws  of  the  territory  of  Okla- 
homa the  property  in  question  Is  subject 
to  taxation  In  Comanche  county.  The  prop- 
erty of  the  United  States  located  on  this 
reservation  or  anywhere  else  In  the  territory 
cannot  be  taxed.  The  territory  is  expressly 
prohibited  as  to  such  taxation  by  the  organic 
act  But  should  Congress  exclude  the  terri- 
tory from  taxing  the  property  of  the  piaintifT 
simply  because  It  Is  located  on  this  reserva- 
tion? It  did  not  Intend  to  do  so,  nor  has  It 
done  so.  Counsel  have  overlooked  the  fact 
that  Congress  has  not  only  exclusive  legis- 
lative control  over  military  reservations  in 
the  territories,  but  it  has  legislative  control 
of  the  territories  themselves.  The  Ft  Sill 
military  reservation  Is  within  the  organized 
county  of  Comanche  and  constitutes  a  part 
thereof.  The  persons  and  property  within 
such  reservation  have  the  protection  of  the 
laws  of  the  territory,  and  It  is  only  equitable 
that  the  property  therein  not  belonging  to 
the  United  States  should  pay  a  part  of  the 
expenses  of  the  same.  If  Congress  had  In- 
tended that  the  property  on  this  or  other 
reservattons  in  the  territory  should  not  be 
taxed.  It  would  have  so  declared,  as  it  did 
with  reference  to  property  of  the  United 
States  and  property  belonging  to  certain  In- 
dians. As  the  property  in  question  was 
wltliin  an  organized  township  of  an  organ- 
ized county  of  the  territory,  the  power  exists 
to  exact  taxes  for  all  three  purposes,  to  wit; 
territorial,  county,  and  township. 

The  Judgment  of  the  lower  court  is  affirm- 
ed. All  of  the  Justices  concurring,  except 
GILLETTE,  J.,  who  presided  at  the  trial  be- 
low, not  sitting,  and  IRWIN,  J.,  absent 
Costs  taxed  to  appellant 


BOARD  OP  COM'RS  OF  DAT  COUNTY  ▼. 
STATE  OF  KANSAS. 

(Supreme  Court  of  Oklahoma.    Sept  5,  1907.) 

1.  EviDEKcE— Judicial  Notice. 

Courts  of  record  in  any  county  will  take 
judicial  notice  of  the  county  sent  of  such  coun- 
ty, and,  if  the  seat  of  public  business  In  any 
county  is  the  county  seat  de  facto,  such  courts 
will  take  notice  thereof,  and  the  validity  of  the 
proceedings  of  such  court  transacted  at  the 
county  seat  de  facto  cannot  thereafter  be  ques- 
tioned in  a  collateral  proceeding. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  20,  Evidence,  i  31.] 

2.  Courts— Corrections    of    Record— Nunc 
Pro  Tunc  Odder. 

A  person  interested  in  the  proceedings  of  a 
court  01  record  may  appear  before  the  court  at 
any  time  and  ask  to  liave  the  journal  of  the 
court  made  correct  and  complete  as  of  the  date 
such  record  should  _  have  t>een  made,  and  the 
court  should  entertain  and  hear  such  motion  up- 
on notice  given  to   those  adversely  interested. 
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Where  the  default  was  that  of  the  court  or  its 
officers,  it  is  the  duty  of  the  court  to  make  its 
record  complete  at  any  subsequent  date  when 
the  default  is  called  to  its  attention  without 
the  formality  of  a  motion. 

3.  Judgment— Res   Judicata— Bonds— Valid 

Issue. 

Where  a  court  of  competent  jurifMiiction  has 
determined  the  validity  of  the  bonds  involved 
in  a  proceeding  provided  by  the  statute,  and  has 
decreed  that  the  bonds  were  valid  obliBations 
and  issued  in  strict  conformity  with  the  laws  of 
the  territory,  and  no  objection  or  exception  was 
taken  therefrom,  the  decree  and  judj^ment  of  the 
court  is  final  and  conclusive  upon  all  matters 
put  directly  in  issue,  tried,  and  doterminpil  in 
that  procpedine.  Following  Territory  v.  Hop- 
kins, 9  Okl.  133,  59  Pac.  976. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  80,  Judgment,  i   1231.J 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Day  County; 
before  Justice  J.  L.  Pancoast. 

Action  by  tbe  state  of  Kansas  against  tbe 
board  of  county  comniisslouers  of  Day  coun- 
ty. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

This  action  was  originally  commenced  in 
the  district  court  of  Day  county,  Okl.,  by 
tbe  defendant  in  error  filing  therein  its  peti- 
tion, which,  with  exhibits  attached  and  re- 
ferred to  In  the  petition,  is  as  follows : 

"The  state  of  Kansas,  tbe  plaintiff  herein, 
complains  of  the  board  of  county  commission- 
ers of  Day  county,  the  defendant  herein,  and 
lor  Its  causes  of  action  against  said  defend- 
ant says:  That  the  state  of  Kansas  is  one 
of  the  states  of  the  United  States  of  Ameri- 
ca, and  was  admitted  Into  the  Union  on  Jan- 
uary 29,  1861.  That  the  defendant,  tbe  board 
of  county  commissioners  of  Day  county,  Is 
the  lawful  executive  and  administrative  body 
of  Day  coimty,  Okl.,  and  that  said  Day  coun- 
ty was  organized  on  or  about ,  1902, 

and  is  now,  and  at  all  times  hereinafter  men- 
tioned was,  one  of  the  duly  organized  coun- 
ties of  the  territory  of  Oklahoma.  That  by 
various  acts  of  Congress  the  state  of  Kansas, 
plaintiff  herein,  was  granted  large  tracts  of 
land  out  of  the  public  domain  for  the  pur- 
pose of  creating  a  fund,  to  be  known  as  the 
agricultural  college  endowment  fund  of  the 
state  of  Kansas,  and  providing  that  tbe  said 
fund  realized  from  the  sale  of  said  lands 
should  never  be  diminished,  but  should  be 
perpetual,  and  the  principal  sum  of  the  said 
fund  should  be  invested,  and  the  Interest  mon- 
ey derived  from  such  investments  sliould  be 
for  the  support  of  the  Kansas  State  Agricul- 
tural College.  That,  In  pursuance  of  said 
acts  of  Congress,  tbe  state  of  Kansas  has  ac- 
cumulated a  large  fund,  to  wit,  five  hundred 
thousand  dollars,  which  is  invested  from  time 
to  time  In  municipal  bonds,  and  interest 
thereon  is  devoted  to  the  support  of  said  col- 
lege. That  the  defendant,  the  board  of  coun- 
ty commissioners  of  Day  county,  on  July  10, 
1000,  in  open  court  in  the  district  court  of 
said  Day  county,  Okl.,  at  the  lawful  sitting 
of  said  court,  ordered  by  the  Supreme  Court 


of  tbe  territory  of  Oklahoma  to  be  held  a; 
Grand,  Day  countj-,  Okl.,  for  the  issue  of 
county  bonds,  July  10,  1900,  before  the  Judge 
of  said  court,  executed  certain  Judgment  fund- 
ing bonds  of  said  county,  as  more  fully  here- 
inafter apitears,  and  tlie  said  bonds  were 
then  and  there  signed  by  tbe  duly  qualified 
and  acting  chairman  of  tbe  board  of  county 
commissioners  of  said  eoimty,  and  the  said 
twuds  were  then  and  there  attested  and  sign- 
ed by  the  duly  qualified  and  acting  county 
clerk  of  said  court,  and  the  said  bonds  were 
then  and  there  signed  by  the  duly  qualified 
and  acting  Judge  of  the  district  court  of  said 
county,  and  were  then  and  there  duly  attest- 
ed and  signed  by  the  duly  qualified  and  act- 
ing deputy  clerk  of  the  district  court  of  said 
county. 

"Thereafter  the  bonds  so  executed  as  afore- 
said were  duly  registered  by  the  auditor  of 
the  territory  of  Oklahoma,  and  said  auditor 
certified  on  the  back  of  each  bond  aforesaid, 
under  the  seal  of  his  office,  that  the  said 
bonds  were  legal  and  regularly  issued  accord- 
ing to  law.  True  copies  of  the  said  auditor's 
certificate  of  registration  and  of  the  legality 
and  regularity  of  the  issue  of  the  bonds  afore- 
said are  hereinafter  set  out  in  Exhibits  B  and 
C,  attached  hereto  and  made  a  part  hereof. 
That  the  defendant  issued  the  said  Judgment 
funding  bonds  as  aforesaid,  and  said  bonds 
were  made  payable  to  bearer,  and  thereafter 
divers  and  certain  of  said  bonds  of  said  Judg- 
ment issue  of  July  10,  1900,  aforesaid,  more 
fully  hereinafter  set  forth,  were  bought  in 
good  faith  in  the  open  market  by  the  loan 
commissioner  of  tbe  State  Agricultural  Col- 
lege of  the  state  of  Kansas  as  an  investmnit 
for  the  endowment  fund  of  said  college,  for 
a  valuable  consideration;  and  out  of  an  abun- 
dance of  prudence  and  caution  on  tbe  part 
of  the  said  loan  commissioner,  before  purchas- 
ing said  bonds,  the  said  loan  commissioner  re- 
quired to  be  furnished  to  him  a  certified  copy 
of  all  the  papers  on  file  in  the  office  of  the  au- 
ditor of  the  territory  of  Oklahoma  containing 
the  history  of  the  Issue  of  said  Judgment  fund- 
ing lionds,  and  particularly  showing  the  Jour- 
nal entry  of  the  Judgment  upon  which  this  is- 
sue of  bonds  was  based,  and  particularly  show- 
ing tbe  amount  of  said  issue,  and  particularly 
showing  the  total  outstanding  Indebtedness 
of  said  Day  county,  and  particularly  show- 
ing the  assessed  valuation  of  said  Day  coun- 
ty, which  copy  of  all  the  papers  on  ule  as 
aforesaid,  in  the  office  of  the  auditor  afore- 
said, was  duly  certified  by  the  auditor  of 
Oklahoma  under  tbe  seal  of  hia  office,  a  true 
copy  of  which  is  hereto  attached,  marked  Ex- 
hibit A,  and  made  a  part  of  this  petition. 
That  the  bonds  of  this  Judgment  funding  is- 
sue so  purchased  as  aforesaid  by  the  loan 
commissioner  as  aforesaid  are  bonds  num- 
bered 11.  12,  13,  14,  15,  and  IC.  for  $1,000.00 
each,  and  l>oud  numbered  IS  for  $100.(H),  and 
all  of  said  bonds  so  purchased  as  aforesaid 
are  issued  as  of  tbe  date  of  July  10.  IfKK). 
and  due  July  10,  1910.    A  true  copj-  of  bond 
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No.  11  ia  attacbed  hereto,  marked  Exhibit  B, 
except  as  to  numbering.  A  true  copy  of  bond 
No.  18  iB  attached  hereto,  marked  Kxhiblt  C, 
and  made  a  part  of  this  iietltion.  That  the 
l>onds  80  purchased  as  aforesaid  are  the  i>rop- 
erty  of  this  plaintiff,  and  the  piaintlff  is  en> 
titled  to  the  interest  thereon.  The  said  bonds 
were  issued  with  interest  coupons  attached, 
pasable  semiannually,  bearing  G  per  cent,  in- 
terest, and  the  defendant  has  paid  with  rea- 
sonable promptness  to  this  plaintiff  all  inter- 
est coupons  on  the  aforesaid  bonds  so  pur- 
chased for  its  agricultural  college  endow- 
ment fund  up  to  and  including  the  interest 
coupons  pertaining  to  the  aforesaid  bonds  11, 
12,  13,  14,  15,  16,  and  18  which  matured  on 
July  10,  1902;  and  the  defendant  has  made 
default  in  payment  of  all  the  interest  coupons 
of  said  bonds  numbered  11,  12,  13,  14,  15,  IG, 
and  18  aforesaid,  which  have  matured  since 
July  10,  1902,  and  the  defendant  has  refused, 
and  still  refuses,  to  pay  the  same. 

"First  Cause  of  Action. 
"Plaintiff  refers  to  the  allegations  of  this 
petition  herein  above  set  forth,  and  makes 
them  all  a  part  of  this  Its  first  cause  of  ac- 
tion, and  says:  That  on  January  10,  1903, 
the  Interest  coupon,  No.  6,  of  the  aforesaid 
bond  No.  11,  the  same  being  the  property 
of  the  plaintiff,  became  due,  and  defendant 
made  default;  and  demand  was  duly  made 
for  Us  payment,  and  defendant  refused  and 
still  refuses  to  pay  the  said  coupon.  A  true 
copy  of  said  coupon  Is  in  words  and  figures 
as  follows : 

$30.00.  Day  County, 

_;  Oklahoma   Territory. 

g        Day    County.    Oklahoma    Territory,    will 

^  pay  to  bearer  the  sum  of  thirty  ($30)  Dol- 

»J  lars,  on  the  10th  of  January,  1903,   at  the 

►J  Fiscal  ARency  of  the  territory  of  Oklaho- 

y  ma,   in  the  city  and  state  of  New  York. 

"  In  the  event  of  the  discontinuance  of  said 

K^  place,  then  at  the  Chemical  National  Bank 

^  in  said  city  and  state,  for  semi-annual   in- 

t6  terest,  due  on  that  date,  on  its  judgment 

B  funding  bond.     Dated  July  10,  1900. 
£  No.  5. 

"  Edson  L.  Mead,  Cosmo  Falconer, 

County  Clerk.  Ch'm  B'd  Co.  Com. 

"Wherefore,  there  Is  due  this  plaintiff  from 
the  defendant,  on  this  cause  of  action,  the 
sum  of  thirty  dollars  on  said  coupon,  and  in- 
terest thereon  at  seven  per  cent  per  annum 
since  the  maturity  of  said  coupon  set  out  in 
this  cause  of  action." 

Here  follow  causes  of  action  numbered 
from  second  to  forty-secoud,  inclusive,  of  tbe 
same  general  character  as  the  first  cause  of 
action,  and  the  petition  continues  thus : 

"That  the  aggregate  sum  of  all  the  inter- 
est coupons  due  and  unpaid  as  aforesaid  in 
plaintiff's  several  causes  of  action  above  set 
forth  against  this  defendant  is  ?l,onaoo. 
Wherefore,  plaintiff  prays  judgment  against 
said  defendant  in  tlie  sum  of  one  thousand 
ninety-eight  dollars,  with  Interest  on  $183.00 
thereof  at  the  rate  of  7  per  cent  per  annum 
from  January  10,  19ft3.  with  Interest  on 
f  183.00  thereof  at  the  rate  of  7  per  cent  per 


annum  from  July  10,  1003,  with  Interest  on 
$183.00  thereof  at  the  rate  of  7  per  cent  per 
annum  from  January  10,  1004,  with  Interest 
on  $183.00  thereof  at  the  rate  of  7  per  cent 
per  annum  from  July  10,  1904,  with  interest 
on  $183.00  thereof  at  the  rate  of  7  per  cent 
per  annum  from  January  10,  li)05,  with  in- 
terest on  $183.00  thereof  at  the  rate  of  7 
per  cent,  per  annum  from  July  10,  1905,  and 
for  costs  of  this  suit  C.  C.  Coleman,  Attor- 
ney General  of  Kansas,  and  John  S.  Dawson, 
Attorneys  for  Plaintiff." 

Exhibit  A. 
"In  the  District  Court,  Fifth  Judicial  Dis- 
trict and  for  Day  County,  Oklahoma  Terri- 
tory. In  the  Matter  of  the  Funding  of  the 
Judgment  Indebtedness  of  the  County  of  Day 
and  Territory  of  Oklahoma. 

"Journal  Entry. 
"Now,  on  this  10th  day  of  July,  A.  D.  1900, 
this  matter  came  on  to  be  heard,  by  the  court 
upon  application  of  the  board  of  county  com- 
missioners of  said  county  to  make  a  showing 
and  have  tbe  court  determine  the  amount  of 
the  Judgment  Indebtedness  of  said  county 
and  sign  the  Judgment  funding  bonds  to  be 
issued  for  paying  same,  and  the  board  of 
county  commissioners  of  said  county,  and  the 
county  clerk  thereof  and  by  the  county  a^ 
torney  of  said  county,  and  by  counsel  and 
the  following  judgmeut  creditors  by  counsel, 
to  wU,  Charles  S.  Hiuchman,  F.  M.  Hubbell^ 
George  Theis,  Jr.,  and  A.  Ferguson.  And  the 
clerk  of  the  district  court  and  the  sheriff 
of  Day  county,  being  present,  and  tbe  publi- 
cation notice  required  by  statute  being  here 
made  and  approved.  And  the  evidence  hav- 
ing been  beard  by  tbe  court  tbe  court  finds 
the  amount  of  Judgment  indebtedness  of  said 
Day  county  to  be  the  sum  of  $16,738.23, 
which  is  wholly  unpaid  and  owing  to  tbe 
several  Judgmeut  creditors  as  follows,  to 
wit: 

Charles  S.  Ilinchman. .  i $10,170  37 

F.  M.  Hubbell 5,84.5  60 

GeorKe  Theis,  Jr 618  40 

A.  Ferguson 103  86 

"And  the  court  further  finds  that  said 
Judgment  creditors,  and  each  of  them,  and 
said  board  of  county  commissioners  of  said 
Day  county,  have  agreed  that  bonds  should 
be  issued  by  said  board  of  county  commls- 
sloners  of  said  Day  county  and  accepted  by 
the  creditors  In  satisfaction  of  said  Judg- 
ments, dollar  for  dollar,  and  that  publica- 
tion of  notice  required  by  statute  prior  to 
the  application  to  issue  said  bonds  has  been 
duly  made,  and  that  one-third  of  the  Judg- 
ment indebtedness  of  said  county  cannot  be 
paid  from  the  sinking  fund  in  any  one  year 
by  a  levy  of  five  mills  on  the  dollar,  as 
shoT\-n  by  the  last  preceding  assessment  of 
said  county.  And  the  court  further  finds 
that  all  things  precedent  to  the  Issuance  of 
said  bonds  have  been  duly  done  and  per- 
formed. And  the  court  further  finds  that 
tbe  nu:c)u::t  of  outstanding  bonded  Indebted- 
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ness  to  be  the  snm  of  $3,000.00,  and  the 
amount  of  outstanding  legal  judgment  In- 
debtedness to  be  the  sum  of  $16,738.23.  The 
court  further  finds  that  the  aforesaid  bond- 
ed Indebtedness  and  the  above  void  judgment 
Indebtedness  does  not  exceed  four  per  cent, 
of  the  assessed  valuation  of  the  taxable  prop- 
erty of  said  Day  county  according  to  the 
last  assessment  valuation  of  the  assessors  for 
said  county,  and  the  bonds  being  presented, 
form  and  amount  duly  signed  by  the  chair- 
man of  tbe  board  of  county  commissioners 
of  Day  county  and  by  the  county  cleric  of 
said  county,  the  court  Is  satisfied  that  they 
are  of  the  class  and  character  authorized  by 
statute,  and  said  bonds  are  approved  in  form, 
classes  and  amounts,  and  therefore  said 
bonds  are  signed  by  the  judge  of  said  court 
to  the  amount  as  evidenced  by  the  face  there- 
of ($16,738.23)  sixteen  thousand  seven  hun- 
dred thirty-eight  and  twenty-three  one-hun- 
dredths  dollars,  and  said  bonds  being  signed 
are  delivered  to  the  county  treasurer  of  said 
county  In  open  court,  and  the  same  are  re- 
ceipted for  to  the  judge  of  said  court 

"John  L.  McAtee,  Judge. 
"Attest : 
"J.  P.  Renshaw,  Clerk  District  Court, 
"By  O.  H.  Richards,  Deputy." 

"Territory  of  Oklahoma,  Day  County — ss. : 

"I,  J.  P.  Renshaw,  clerk  district  court  of 
the  Fifth  judicial  district  of  the  terrltorj-  of 
Oklahoma,  do  hereby  certify  that  the  within 
and  foregoing  to  be  a  full,  true  and  complete 
copy  of  the  original  journal  entry  In  the  mat- 
ter of  issuing  bonds  in  said  county  on  the 
10th  day  of  July,  1900,  as  the  same  now  ap- 
pears on  file  and  record  in  my  office,  in  the 
town  of  Grand,  county  of  Day,  and  territory 
of  Oklahoma.  Witness  my  hand  and  official 
seal,  at  my  office  at  Grand,  in  the  county 
of  Day  and  territory  of  Oklahoma. 
"J.  P.  Renshaw,  Clerk  District  Court, 
"[Seal.]        O.  n.  Richards,  Deputy." 

"Office  of  Edson  L.  Mead,  County  Clerk, 

Day  County. 

"Territory  of  Oklahoma,  Day  County — ss. : 

"1,  Edson  li.  Mead,  county  clerk  in  and  for 
Day  county,  Oklahoma,  do  hereby  certify 
that  tbe  assessed  valuation  of  the  taxable 
property  in  and  for  said  county  as  shown  by 
the  last  assessment  of  said  county  amounts 
to  the  sum  of  ($501,156.00)  five  hundred  and 
one  thousand  one  hundred  and  fifty-six  dol- 
lars ;  and  that  the  total  amount  of  outstand- 
ing indebtedness  of  said  county  of  Day,  from 
all  sources,  amounts  to  ($19,800.00)  nineteen 
thousand  eight  hundred  dollars.  Given  un- 
der my  hand,  whereunto  I  have  affixed  the 
seal  of  my  office,  this  10th  day  of  July,  A.  D. 
1900. 

"Edson  L.  Mead, 

"[Seal.]     County  Clerk  of  Day  County." 

•Territory    of    Oklahoma,    County    of    Lo- 
gan— 88. : 
"I,  S.  M.  Hopkins,  auditor  in  and  for  the 

territory  of  Oklahoma,  do  hereby  certify  that 


the  hereto  attached  and  foregoing  papers 
are  a  true  and  correct  copy  of  all  the  papers  on 
file  In  my  office  In  the  matter  of  tbe  issuance 
of  judgment  funding  bonds  in  tbe  amount 
of  $10,738.23,  by  Day  county,  Oklahoma,  and, 
farther,  that  the  sworn  statement,  as  made 
by  tbe  county  clerk  to  this  office,  shows  the 
total  outstanding  indebtedness  of  said  county 
amounts  to  $19,800  and  tbe  assessed  Taloa- 
tlon  to  $501,160.  I  further  cerUfy  that  the 
omission  of  the  judge's  signature  to  the  copy 
of  the  findings  hereto  attached  was  a  mistake. 
In  testimony  whereof,  I  have  this  day  set  my 
hand  and  affixed  the  official  seal  of  my  office, 
at  Guthrie,  Okl.,  this  31st  day  of  July,  1900. 
"[Seal.)  8.  N.  Hopkins,  Auditor, 

By  E  P,  McCabe,  Deputy  Auditor." 

Exhibit  B. 
"United   States   of   America.     Territory  of 

Oklahoma. 
"No.  11.  1,000  Dollars. 

"Day  County  Judgment  Funding  Bond. 

"Know  all  men  by  these  presents:  That 
the  county  of  Day,  In  the  territory  of  Okla- 
homa, acknowledges  Itself  to  be  indebted, 
and  for  value  received  hereby  promises  to 
pay  to  the  bearer  the  sum  of  one  thousand 
dollars  ($1,000),  lawful  money  of  the  United 
States  of  America,  on  the  tenth  day  of  July, 
A.  D.  1910.  However,  tbls  bond  is  subject  to 
call  and  payment  at  any  time  at  the  option 
of  said  county,  together  with  Interest  on  said 
sum  from  date  hereof,  until  paid  at  the  rate 
of  six  per  centum  per  annum,  payable  semi- 
annually on  the  tenth  days  of  January  and 
July,  respectively,  in  each  year,  upon  presen- 
tation and  surrender  of  the  Interest  coupons 
hereto  attached,  as  they  severally  oecome 
due,  both  principal  and  interest  payable  at 
the  Western  National  Bank,  in  the  city  of 
New  York  and  state  of  New  York,  and  for 
the  prompt  payment  of  tbls  bond,  with  inter- 
est as  aforesaid,  at  maturity,  the  full  faith 
and  credit  of  said  county  of  Day,  in  tbe  ter- 
ritory of  Oklahoma,  Is  hereby  Irrevocably 
pledged. 

"This  bond  is  Issued  by  the  said  county  of 
Day,  aforesaid,  for  the  purpose  of  funding 
and  paying  valid  and  existing  outstanding 
judgments  recovered  against  said  county.  In 
the  courts  of  competent  jurisdiction  within 
the  said  territory  of  Oklahoma,  and  having 
jurisdiction  both  of  the  person  of  said  coun- 
ty and  of  the  subject-matter  of  the  actions 
prosecuted  against  said  county,  resulting  in 
the  rendition  of  said  judgments,  and  Is  Issu- 
ed by  virtue  of  the  authority  conferred  by 
article  11,  chapter  5.  of  the  Session  Laws  of 
the  territory  of  Oklahoma  for  the  year  1897, 
being  an  act  of  the  territorial  .issembly  of 
said  territory,  entitled  *An  act  providing  for 
tbe  Issuance  of  bonds  in  payment  of  judg- 
ments against  counties  and  other  nmniclpal 
corporations,'  approved  on  the  12th  day  of 
March,  1897,  and  subject  to  Its  provisions. 
And  It  Is  hereby  recited,  certified  and  war- 
ranted that  all  acts,  conditions  and  things  re- 
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quired  to  be  done  precedent  to  and  in  tbe 
issuing  of  this  t)oud  tiave  been  properly  done 
and  performed  in  regular  and  due  form  re- 
quired by  law;  and  that  said  county  has 
duly  proved  to  the  satisfaction  of  the  dis- 
trict court  of  the  county  of  Day  and  territory 
of  Oklahoma,  tbe  existence,  validity,  force 
and  legality  of  said  Judgment  Indebtedness; 
and  that  tbe  said  Judgment  indebtedness  re- 
mains unpaid  at  the  date  of  the  issuance  of 
this  bond;  and  that  an  agreement  has  been 
made  for  the  settlement  of  such  Judgments  by 
the  Issuance  of  this  bond;  and  that  all  other 
requirements  of  the  said  act  aforesaid,  to- 
gether with  all  other  requirements  of  law  in 
the  premises,  have  been  duly  complied  with  iu 
the  Issuance  of  this  bond;  and  that  no  coor 
gresslonal  or  statutory  limitation  of  tbe 
amount  of  the  indebtedness  of  said  munic- 
ipality is  exceeded  by  this  issue. 

"In  witness  whereof,  the  said  county  of 
Day  and  territory  of  Oklahoma  has  caused 
this  bond  to  be  signed  by  the  chairman  of  Its 
board  of  county  commissioners  and  its  coun- 
ty clerk,  under  the  seal  of  said  county,  this 
tenth  day  of  July,  A.  D.  1000,  and  the  Uon- 
orable  John  L.  McAtee,  the  judge  of  tbe  dis- 
trict court  of  said  coimty  in  open  court,  as 
the  act  of  said  court,  has  also  signed  these 
presents  on  the  said  day  and  date. 

"Cosmo    Falconer, 
"Chairman  of  tbe  Board  of  County  Commis- 
sioners. 
"Attest:  Edson  L.  Mead, 

"[Seal.]  County  Clerk. 

"Signed  In  open  court  by  the  district  court 
of  tlie  county  of  Day,  Oklahoma  Territory, 
this  tenth  day  of  July,  A.  D.  1900. 
"Jno.  L.  McAtee, 
"Judge  of  tbe  District  Court  of  Day  County. 
"Attest:  J.  P.  Renshaw, 

"Clerk  of  tbe  District  Court  of  Day  County. 
"[Seal.)      By  O.  H.  Richards,  Deputy." 

Indorsed  on  the  back  tbus: 

"Territory  of  Oklahoma, 
"Office  of  the  Territorial  Auditor. 

"I,  S.  N.  Hopkins,  auditor  of  the  territory 
s>f  Oklahoma,  do  hereby  certify  the  within 
bond  to  lie  legally  and  regularly  Issued,  and 
has  been  registered  in  my  office  this  day, 
pursuant  to  an  act  of  the  legislative  assem- 
bly of  the  territory  of  Oklahoma,  entitled, 
'An  act  providing  for  tbe  Issuance  of  bonds 
in  payment  of  Judgments  against  counties 
and  other  municipal  corporations,'  approved 
March  12,  1897.  Witness  my  hand  and  offi- 
cial seal,  done  at  my  office  In  the  city  of 
Guthrie,  Oklahoma  Ten-itory,  this  12th  day 
of  July. 

"S.  X.  Hopkins,  Territorial  Auditor, 

"[pseal.]  By  K.  V.  McCabe,  Deputy." 

Also  indorsed  on  back  thus: 

"Xo.  11,  Day  county,  Oklahoma  Territory, 
Judgment  funding  bond  1,000  dollars.  Dated 
July  10,  1900,  due  July  10,  1910.  Interest  6 
per  cent,  per  annum,  payable  semi-annually 
on  the  tenth  days  of  January  and  July  of 


each  year,  at  the  Western  National  Bauk,  in 
the  city  of  New  i'ork  and  state  of  New  York." 

Exhibit  C. 

"United  States  of  America,  Territory  of 

Oklahoma. 

"No.  la  100  Dollars. 

"Day  County  Judgment  Funding  Boud. 

"Know  all  men  by  these  presents:  That  the 
county  of  Day,  in  the  territory  of  Oklahoma, 
acknowledges  itself  to  be  indebted,  and  for 
value  received  promises  to  pay  to  the  bearer, 
the  sum  of  one  hundred  dollars  (|100),  law- 
ful  money  of  the  United  States  of  America, 
on  the  tenth  day  of  July,  A.  D.  1910.  How- 
ever, this  bond  Is  subject  to  call  and  payment 
at  any  time  at  the  option  of  said  county,  to- 
gether with  interest  on  said  sum  from  the 
date  thereof,  until  paid,  at  the  rate  of  six 
per  centum  per  annum,  payable  semi-annually 
on  the  tenth  days  of  January  and  July,  re- 
resi)ectlvely,  of  each  year,  upon  presentation 
and  surrender  of  the  interest  coupons  hereto 
attached,  as  they  severally  become  due,  both 
principal  and  interest  payable  at  the  Western 
National  Bank,  In  the  city  of  New  York  and 
state  of  New  York,  and  for  tbe  prompt  pay- 
ment of  this  bond,  with  interest  as  aforesaid, 
at  maturity,  the  full  faith  and  credit  of  said 
county  of  Day,  of  the  territory  of  Oklahoma, 
Is  hereby  Irrevocably  pledged. 

"This  boud  Is  Issued  by  the  said  county 
of  Day,  aforesaid,  for  the  purpose  of  funding 
and  paying  valid  and  existing  outstanding 
Judgments  recovered  against  said  county,  In 
the  courts  of  competent  Jurisdiction  within 
the  said  territory  of  Oklahoma,  and  having 
Juri.<<dIction  both  of  the  person  of  the  said 
county  and  of  the  subject-matter  of  the  ac- 
tion prosecuted  against  said  county,  resulting 
in  the  rendition  of  said  Judgments,  and  is 
Issued  by  virtue  of  the  authority  conferred 
by  article  2,  chapter  5,  of  the  Session  Laws 
of  the  territory  of  Oklahoma,  for  the  year 
1897,  being  an  act  of  the  territorial  as- 
sembly of  said  territory,  entitled  'An  act 
providing  for  the  Issuance  of  bonds  in  pay- 
ment of  judgments  against  counties  and  other 
municipal  corporations,'  approved  on  the  12th 
day  of  March,  1897,  and  subject  to  Its  provi- 
sions. And  it  Is  hereby  recited,  certified  and 
warranted  that  all  acts,  conditions  and  things 
required  to  be  done  precedent  to  and  iu  the 
issuing  of  this  bond  have  been  properly  done 
and  performed  In  regular  and  due  form  re- 
quired by  law;  and  that  the  said  county  has 
duly  proved  to  the  satisfaction  of  the  district 
court  of  the  county  of  Day  and  territory  of 
Oklahoma,  the  existence,  validity,  force  and 
legality  of  said  Judgment  Indebtedness;  and 
that  the  said  Judgment  indebtedness  remains 
unpaid  at  the  date  of  the  Issuance  of  this 
boud:  and  that  an  agreement  has  been  made 
for  tbe  settlement  of  «uch  judgments  by  the 
Issuance  of  this  boud;  and  that  all  other  re- 
quirements of  tbe  said  act  aforesaid,  together 
with  all  other  re<iuirements  of  law  in  the 
premises,  have  been  fully  compiled  with  in 
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the  Issuance  of  this  bond;  and  that  no  con- 
gressional or  statutory  limitation  of  the 
nmount  of  the  indebtedness  of  said  munici- 
pality is  exceeded  by  this  Issue. 

"In  witness  whereof,  the  said  county  of 
Day  and  territory  of  Oklahoma  has  caused 
this  bond  to  be  signed  by  the  chairman  of 
its  board  of  county  commissioners  and  Its 
county  clerk,  under  the  seal  of  said  county, 
this  tenth  day  of  July,  A.  D.  1900,  and  the 
Honorable  John  L.  McAtee,  the  Judge  of  the 
district  court  of  said  county,  in  open  court, 
as  the  act  of  said  court,  has  also  signed  these 
preseute  on  the  said  day  and  date. 

"Cosmo  Falconer, 
"Chairman  of  the  Board  of  County  Commis- 
sioners. 
"Attest:  Edson  L.  Mead, 

"[Seal.]  County  Clerk. 

"Signed    In    open    court    by    the    district 
court  of  the  county  of  Day,  Oklahoma  Terri- 
tory, this  tenth  day  of  July,  A.  D.  1900. 
"Jno.   L.  McAtee, 
"Judge   of    the    District    Court   of    Day 
County. 
"Attest:        J.  P.  Rensbaw, 
"Clerk  of  the  District  Court  of  Day  County, 
"[Seal.]  By  O.  H.  Richards,  Deputy." 

Indorsed  on  back  thus: 

"Territory   of  Oklahoma,    Office   of   the 
Territorial  Auditor. 

"I,  S.  N.  Hopkins,  auditor  of  the  territory 
of  Oklahoma,  do  hereby  certify  the  within 
l)ond  to  be  legal  and  regtilarly  issued,  and  has 
been  registered  in  my  office  this  day,  pur- 
suant to  an  act  of  the  legislative  assembly 
of  the  territory  of  Oklahoma,  entitled  'An 
act  providing  for  the  Issuance  of  bonds  in 
payment  of  Judgments  against  counties  and 
other  municipal  conwratlons,'  approved  March 
12,  1897.  Witness  my  hand  and  official  seal, 
done  at  my  office  in  the  city  of  Guthrie,  Okla- 
homa Territory,  this  12th  day  of  July. 
"S.  N.  Hopkins,  Territorial  Auditor. 

"[Seal.]  By  E.  P.  McCabe,  Deputy." 

Also  indorsed  on  back  thus:  ' 

"No.  18.  Day  county,  Oklahoma  territory. 
Judgment  funding  bond.  One  hundred  dol- 
lars. Dated  July  10,  1900,  due  July  10,  1910. 
Interest  6  per  cent  per  annum,  payable 
senil-annally  on  the  tenth  days  of  January 
and  July  of  each  year,  at  the  Western  Na- 
tional Bank,  In  the  city  of  New  York,  and 
state  of  New  York." 

To  which  petition  the  defendant  answered 
as  follows: 

"The  defendant  comes,  and  for  his  answer 
to  the  plaintiff's  petition  filed  herein  denies 
each  and  every  allegation  therein  contained, 
and  not  herelnnftpr  admitted. 

"For  a  sorond  and  further  defonsp  to  plnln- 
tlflfs  petition,  the  defendant  nllc'sos  that 
the  bond.s  nnmliorod  11,  12,  1.3.  14.  15,  and 
16,  and  IS,  and  the  Interest  coupons  thereto, 
at  the  time  attache<l,  and  of  which  the  plain- 
tiff at  the  time  of  bringing  of  this  action 


claimed  to  be  the  owner,  were  not  issued  pur- 
suant to  any  law  or  authority  of  the  terri- 
tory of  Oklahoma,  and  were  at  all  times  and 
now  are  illegal  and  void  and  are  not  a  bind- 
ing obligation  against  this  defendant.  The 
defendant  alleges  that  on  the  10th  day  of 
July,  1900,  the  district  court  of  the  terri> 
tory  of  Oklahoma  was  not  in  session,  open 
or  otherwise,  and  there  was  no  sitting  of 
the  said  court  In  said  county  In  the  month  of 
July,  1900,  and  that  no  Judgment  indebted- 
ness of  said  Day  county,  and  particularly 
the  indebtedness  mentioned  in  Exhibit  A 
to  plaintiff's  petition  were  inv>Ted  by  the 
defendant  before  the  district  court  of  said 
Day  county,  nor  did  the  Judge  of  said  court 
thereof,  in  open  session  or  otherwise,  on  the 
10th  day  of  Jtily,  1900,  or  at  any  other  time, 
find  any  amount  of  Judgment  Indebtedness 
of  said  county  to  exist,  and  have  effect  and 
be  In  force  against  the  said  county;  and 
that  said  district  court  nor  the  Judge  there- 
of did  not,  on  the  said  day,  to  wit,  July 
10,  1900,  nor  at  any  other  time.  In  open  ses- 
sion of  said  court,  nor  at  all  cause  to  l>e 
made  on  the  record  of  said  court,  a  state- 
ment and  findings  of  the  evidence  of  any 
Judgment  or  Judgments,  and  the  said  county 
hy  and  through  its  l>oard  of  county  com- 
missioners in  which  the  holders  of  said 
Judgments  agreed  to  accept,  and  the  said 
county  agreed  to  have  issued,  the  bonds  In 
question  in  payment  of  said  Judgments  or 
any  of  them  in  settlement  of  said  Judgments 
or  any  of  them  before  the  signing  of  said 
bonds  by  the  Judge  of  the  said  district  court, 
nor  at  any  other  time,  and  that  the  said 
Judge  of  the  district  court  of  said  county 
was  at  the  time  of  the  signing  of  said  tx>nd8, 
and  at  all  times  prior  and  subsequent  there- 
to, without  authority  or  Jurisdiction  to  sign 
the  same. 

"For  a  third  and  further  defense  defend- 
ant says  that  at  all  times  mentioned  In 
plaintiff's  petition  the  county  seat  of  Day 
county,  Oklahoma  Territory,  was  legally  at 
loland,  where  the  same  had  been  established 
by  the  Congress  and  the  Secretary  of  the 
Interior  of  the  United  States,  and  that  the 
district  court  of  said  county  could  only  be 
legally  held  at  said  county  seat,  and  that 
all  notices  and  proceedings  had  about  the 
issue  of  the  bonds  in  question  or  other  bonds 
should  have  l)een  given  from  and  referred 
to  the  said  loland,  the  county  seat  of  said 
county.  That  there  was  no  term  of  the  dis- 
trict court  In  tlie  year  1900  held  at  said  lo- 
land, the  county  seat  of  said  county,  nor  was 
any  notice  given  of  any  bonding  proceedings 
nor  the  funding  of  any  Judgment  Indebted- 
ness of  said  county  into  bonds  to  be  had  at 
said  county  seat.  That  no  proof  was  made  be- 
fore the  Judge  of  the  district  court.  In  open 
court  or  otherwise,  in  said  loland.  the  coun- 
ty seat  of  the  said  Day  county,  of  any  Judg- 
ment Indebtedness  against  said  county,  nor 
were  any  bonds  issued  or  signed  by  th« 
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c!>nlrman  of  the  board  of  connty  commis- 
sioners of  said  county  at  loland,  In  the  coun- 
ty of  Day,  on  the  10th  day  of  July,  1900,  or 
at  any  other  time.  That  no  finding  was 
made  by  the  district  court  of  said  county 
nor  the  judge  thereof,  In  open  session  or 
otherwise,  of  any  Judgment  indebtedness 
against  said  county  of  Day,  and  which  he 
caused  to  b*!  entered  upon  the  record  of  said 
court  at  loland,  the  county  seat  of  said  coun- 
ty, or  other  place  therein,  and  that  all  said 
bonds  are  yoid,  and  were  at  all  times  since 
their  pretended  Issue.  That  the  coupons  sued 
tipon  herein  are  for  Interest  accrued  upon 
the  principal  bonds  claimed  to  be  held  and 
owing  by  the  plaintiff.  That  they  derived 
their  validity,  if  any,  from  the  validity  of 
the  parent  bond  from  which  they  were  clip- 
ped. 

"For  a  fourth  and  further  defense,  the  de- 
fendant says  that  In  the  month  of  July, 
1900,  the  last-assessed  valuation  of  the  prop- 
erty of  said  county  for  taxes  was  $469,289.77. 
That  four  per  cent,  of  said  amount  Is  $18,- 
771.54,  and  said  last-named  sum  was  the  limit 
for  which  said  county  could  become  Indebted 
In  said  year.  That  at  the  time  of  the  pre- 
tended issue  of  said  bonds  in  question,  there 
were  outstanding  bonds  of  said  county  In  the 
sum  of  $7,500.00,  exclusive  of  Interest,  and 
warrant  indebtedness  In  the  sum  of  $5,700.- 
00.  That  said  bonds  and  warrants  were  legal 
and  valid  issue  of  said  county  and  part  of 
Its  Indebtedness.  That  at  the  time  of  the 
Lssue  of  the  bonds  In  question,  $16,800.00 
were  issued  legally  or  illegally,  and  upon  the 
coupons  for  Interest  of  six  of  said  bonds 
plaintiff  seeks  to  recover  In  this  action.  That 
of  moneys  In  the  treasury  of  said  county  and 
belonging  thereto,  taxes  levied  and  uncollect- 
ed and  all  other  property,  money  and  resour- 
ces belonging  to  said  county  at  the  time  of 
the  issuance  of  said  bonds  on  July  10,  1900, 
was  the  sum  of  $3,700.00,  and  deducting  said 
amount  from  the  bond  and  warrant  Indebted- 
ness of  said  county  as  aforesaid,  the  said 
county  could  only  have  Issued  on  said  date, 
to  wit,  July  10,  1900,  bonds  to  the  amount  of 
$11,200.00,  whereas  the  said  county  Issued 
$16,800.00  In  bonds,  which  amount  exceeded 
the  amount  the  cotmty  might  have  Issued, 
$.'>,600.00,  and  that  $5,600.00  of  said  bonds 
are  Illegal  and  void.  Defendant  further  says 
that  because  of  the  facts  aforesaid  the  said 
county  could  not,  at  the  time  of  the  Issue  of 
the  bonds  In  question,  legally  Issue  to  exceed 
$11,200.00  of  the  bonds  of  said  county  and 
that  the  excess  of  «ald  amount,  to  wit.  .$.'5,- 
600.00,  was  and  Is  Illegal  and  void  for  being 
In  excess  of  four  per  centum  of  the  last-as- 
sessed valuation  of  the  property  of  said 
county  for  taxation  preceding  the  issue  of 
said  bonds,  and  that  said  amount  of  illegal 
Issue  affects  and  enters  into  each  of  the 
bonds  of  said  Issue,  and  should  be  appor- 
tioned to  and  among  each  and  all  said  bonds. 
"That  defendant  makes  the  second  count  of 
'this  answer  a  part  of  this  count 
91  P.-45 


"For  a  fifth  and  further  defense,  anid  by 
way  of  oross-petltlon  against  the  plaintiff, 
the  defendant  says  that  It  has  paid,  and  the 
plaintiff  has  received.  Interest  paid  on  the 
seven  bonds  it  holds  and  which  are  described 
in  its  peUtion,  the  sum  of  $122.00;  that  said 
Interest  payments  were  made  under  the  mis- 
taken belief  of  the  defendant  that  the  bonds 
on  which  It  was  paid  were  legal  and  binding 
obligations  of  the  said  county  of  Day  for 
their  face  value;  and  that,  since  the  dis- 
covery by  the  defendant  that  said  bonds  were 
illegal  in  whole  or  In  part,  the  defendant  has 
not  paid  any  Interest  upon  the  same.  The 
defendant  says  that  It  makes  the  second  and 
fourth  counts  of  this  answer  a  part  of  this 
count. 

"Wherefore,  the  defendant  praya  Judg- 
ment against  the  defendant  that  the  Interest 
coupons  sued  on  be  decreed  and  adjudged 
Illegal  and  void,  and  the  petition  of  plain- 
tiff be  dismissed,  and  that  the  defendant  re- 
cover the  interest  heretofore  paid  on  said 
bonds  ha  amount  $122.00,  and  that.  If  said 
bonds  be  found  In  part  legal  and  part  illegal, 
the  defendant  have  Judgment  that  the  In- 
terest paid  on  the  amount  of  said  bonds 
found  to  be  Illegal  be  credited  on  the  Interest 
due  and  owing  thereon,  for  costs,  and  all  other 
proper  relief. 

"B.  8.  Sharp,  County  Attorney, 
"Cowglll  &  Dunn, 

"Attorneys  for  Defendant. 

To  which  answer  plaintiff  replied  as  fol- 
lows: 

"Comes  now  the  plaintiff,  and,  after  leave 
of  court  first  had  and  obtained,  filed  its 
amended  reply  to  the  defendant's  answer  In 
this  cause.  First,  plaintiff  denies  each  and 
every  allegation  in  defendant's  answer  so 
far  as  the  same  are  inconsistent  with  the 
allegations  of  plaintiff's  petition.  Second, 
replying  further  to  defendant's  answer,  plain- 
tiff says  that  It  relied  Implicitly  and  ab- 
solutely upon  the  recitals  In  the  bond  to 
which  the  coupons  in  controversy  pertain, 
and  relied  Implicitly  and  absolutely  on  the 
recitals  on  the  back  of  the  bond  as  certified 
by  the  auditor  of  Oklahoma  Territory." 

After  the  issues  in  the  cause  were  Joined  as 
heretofore  shown,  the  cause  coming  on  to  be 
heard,  the  plaintiff  filed  the  following  mo- 
tion for  Judgment  upon  the  pleadings: 
"Comes  now  the  said  plaintiff,  the  state  of 
Kansas,  and  exhibits  to  the  court  the  peti- 
tion of  the  said  plaintiff,  the  answer  of  the 
said  defendant,  and  the  reply  of  the  plain- 
tiff thereto,  and  shows  to  the  court  that  the 
said  petition  of  the  plaintiff  alleges  and  sets 
forth  a  good  and  valid  cause  of  action  against 
said  defendants  ;  and  that  all  the  allegations, 
averments  and  statements  of  the  said  an- 
swer are  not  sufficient  to  constitute  any  de- 
fense against  the  said  cause  of  action  of  the 
plaintiff;  that  it  api)ears  from  the  said  peti- 
tion and  answer  that  the  said  defendant  has 
uo  good,  valid  and  sufiicieut  defense  to  the 
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Bald  cause  of  action  alleged  in  plaintlflTs 
petition;  and  that  it  appears  from  all  the 
pleadings  in  said  cause  that  the  said  plaintiff 
Is  entitled  to  judgment  as  prayed  for  in  its 
petition.  Now,  therefore,  said  plaintiff  mores 
the  court  for  Judgment  in  this  cause  upon  the 
pleadings  as  prayed  for  in  plaintiff's  peti- 
tion." 

The  cause  came  on  to  be  heard  before  the 
court  upon  said  motion  for  Judgment  upon 
the  pleadings,  and  the  court  overruled  the 
motion  for  reasons  expressed  in  the  argu- 
ment, which,  as  stated  by  the  court,  was  the 
fact  "that  the  Journal  entry  and  the  matter  of 
funding  the  judgment  indebtedness  of  the 
county  Is  not  on  file,  never  has  been  filed, 
there  is  no  filing  marks,  and  has  never  been 
recorded,  and  the  entire  absence  of  any  record 
as  to  a  term  of  court  at  that  time  or  any  en- 
try concerning  the  entry  of  Judgment  in  that 
case."  While  said  cause  was  still  pending 
and  not  finally  disposed  of,  the  court  ad- 
journed to  the  next  day,  and  upon  the  recon- 
vening of  the  court  Mr.  Darrow,  attorney  for 
defendant  In  error,  read  and  presented  to  the 
court  a  motion  asking  that  the  journal  entry 
In  the  matter  of  funding  the  judgment  Indebt- 
edness of  the  county  be  entered  upon  the 
Journal  of  the  court  nunc  pro  tunc,  which 
motion  was  as  follows : 

"In  the  District  Court  of  Day  County, 
Oklahoma.  In  the  Matter  of  the  Funding  of 
the  Judgment  Indebtedness  of  the  County  of 
Day  and  Territory  of  Oklahoma.  Motion  to 
Enter  of  Record  the  Journal  Entry  of  Judg- 
ment Relating  to  the  Issue  of  Day  County 
Funding  Bonds  of  July  10,  1000.  Comes  now 
the  state  of  Kansas,  by  C.  C.  Ooleman,  its 
duly  qualified  and  acting  Attorney  General, 
and  John  S.  Dawson,  its  duly  qualified  and 
acting  Assistant  Attorney  General,  and  shows 
to  the  court  that  the  state  of  Kansas  is  the 
owner  of  certain  judgment  funding  bonds  of 
Day  county,  Oklahoma,  issued  July  10,  1900, 
in  the  district  court  of  Day  county,  Oklahoma, 
under  and  by  virtue  of  a  Judgment  pro- 
nounced by  said  court  on  said  date.  In  pur- 
suance to  a  proceeding  In  said  court  invoked 
by  the  board  of  county  commissioners  In  ac- 
cordance with  the  laws  of  Oklahoma  Ter- 
ritory, at  a  special  sitting  of  said  court  at 
Grand,  Day  county,  Oklahoma,  designated  and 
ordered  by  the  Supreme  Court  of  Oklahom.a 
Territory  and  by  the  Honorable  Chief  Justice 
of  said  Supreme  Court,  and  held  In  accord- 
ance therewith.  And  the  state  of  Kansas  Is 
the  bona  fide  holder  In  good  faith  of  bonds 
11,  12, 13,  14,  15,  16,  and  18  of  said  Issue,  and 
Is  vitally  and  materially  Interested,  both  In 
law  and  In  equltj-.  In  the  matters  Involved  In 
the  proceeding  whereby  the  judgment  and 
other  Indebtedness  of  Day  county  was  de- 
termined on  said  July  10,  1900,  as  aforesaid, 
and  where  the  assessed  valuation  of  the  tax- 
able property  of  said  Day  county  and  the 
statutory  limit  of  Indebtedness  which  might 
be  and  was  funded  Into  judgment  funding 


bonds  of  said  county  were  determined  and  ad- 
judicated. And  the  state  of  Kansas  further 
shows  the  court  that  the  journal  entry  of 
judgment  and  findings  of  the  district  court  of 
Day  county,  Oklahoma,  is  in  the  custody  of 
the  clerk  of  said  district  court  of  Day 
county,  but  for  some  reason  imknown  the 
said  journal  entry  does  not  appear  of  record. 
Wherefore,  the  state  of  Kansas  prays  the 
court  that  the  court  now  order  the  Jonmal 
entry  aforesaid  to  be  entered  of  record  in 
the  records  of  the  district  court  of  Day  coun- 
ty, and  for  such  other  precautions  as  may 
be  necessary  to  preserve  intact  the  pro- 
ceedings of  said  court  in  the  matter  of 
the  funding  of  the  judgment  indebtedness 
of  Day  county,  Oklahoma,  had  and  done 
at  the  sitting  of  said  court  at  Grand.  Day 
county.  Oklahoma,  on  July  10.  1900,  as 
aforesaid.  And  the  state  of  Kansas,  your 
orator  herein,  as  in  duty  bound,  will  ever 
pray,  etc.  The  State  of  Kansas,  by  C  C. 
Coleman,  Atty.  Gen.  of  Kansas,  and  John  S. 
Dawson.  Asst.  Atty.  Gen.  of  Kansas,  Attor- 
neys and  Solicitors  for  the  State  of  Kansas. 
"Territory  of  Oklahoma.  Day  County— ss. : 

"John  S  Dawson,  being  duly  sworn,  on 
his  oath  says  that  he  Is  .Assistant  Attorney 
General  of  the  state  of  Kansas ;  that  he  is 
familiar  with  the  matters  set  forth  In  the 
above  motion;  that  all  of  the  allegations 
and  statements  therein  are  true,  so  far  as 
he  knows  positively,  and,  aii  to  all  other  mat- 
ters therein  set  forth,  he  believes  them  to  be 
true,  and  that  your  orator,  the  state  of 
Kansas,  is  well  entitled  at  law  and  In  equity 
to  the  relief  prayed  for  therein. 

"John  S.  Dawson. 

"Subscribed  and  sworn  to  before  me,  a 
notary  public  of  Day  county,  Oklahoma,  this 
27th  day  of  March. 

"[Seal.]      C.  B.  Leedy,  Notary  Public. 

"My  commission  expires  August  15,  1906." 

Notice  of  a  purpose  to  file  such  motion  was 
on  the  day  before  the  filing  of  the  same 
served  uiwn  E.  S.  Sharp,  countv  attorney,  and 
W.  II.  Monser,  county  clerk  of  Day  county. 
Upon  the  filing  of  such  motion  counsel  for 
the  plaintiff  in  error  objected  to  the  consider- 
ation of  it,  for  the  reason  that  sufficient  facts 
were  not  shown  to  Justify  the  relief  asked 
for.  The  court  thereupon  announced  that  he 
would  hear  the  evidence,  which  offer  was 
objected  to  by  counsel  for  plaintiff  in  error 
and  the  objection  overruled.  The  court 
thereupon  entered  Its  judgment  directing  the 
recording  of  the  journal  entry  of  judgment 
of  July  10.  1900,  authorizing  the  issuance  of 
funding  bonds,  the  coupons  of  which  bonds 
isstied  pursuant  to  and  In  compliance  with 
the  Judgment  of  the  court  of  July  10,  1900. 
are  in  Issue  in  this  case,  which  Judgment  of 
the  court  so  entered  was  in  words  and 
figures  as  follows : 

"And  now,  to  wit,  on  March  28,  1906,  at  a 
regular  sitting  of  the  above-named  court, 
the  state  of  Kansas  appeared  by  Jobn  8. 
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Dawson,  Its  attorney,  and  moved  the  court  to 
enter  of  record  the  Journal  entry  of  Judg- 
ment relating  to  the  issue  of  Day  county 
funding  bonds  of  Juiy  10,  190p,  and  the 
lx>nd  notice  and  publlslier'B  aSidaTlt  thereto 
appertaining;  and  the  said  state  of  Kansas 
showed  the  court  that  the  state  aforesaid  was 
the  owner  of  certain  of  the  bonds  of  Day 
county  of  the  Judgment  funding  issue  of  July 
10,  1900,  issued  by  the  board  of  county  com- 
missioners of  Day  county,  Oklalioma  Ter- 
ritory, under  and  by  virtue  of  a  proceeding 
had  before  the  above-named  court  at  the  sit- 
ting of  said  Day  county  district  court  on  said 
July  10,  1900,  and  that  the  said  state  of 
Kansas  is  vitally  and  materially  interested 
and  afTected  thereby.  And  it  appearing  that 
the  said  Journal  entry  of  the  findings  and 
proceedings  had  In  said  court  on  July  10, 
1900,  pertaining  to  the  issue  of  Day  county 
Judgment  funding  bonds  of  said  July  10, 
1900,  has  l>een  rednced  to  writing  and  is  In 
the  custody  of  the  clerk  of  the  district  court 
of  Day  county,  but  the  said  Journal  entry 
has  not  been  entered  of  record,  and  the  court 
having  been  fully  advised  and  Informed  in 
the  premises  and  of  all  matters  material  and 
pertaining  thereto,  it  is  therefore  decreed, 
adjudged  and  ordered  that  the  clerk  of  the 
district  court  do  now  and  here  record  the  said 
Journal  entry  and  bond  notice  aforesaid,  per- 
taining to  tlie  issue  of  the  Day  county  Judg- 
ment funding  bonds  of  July  10,  1900,  in  the 
matter  as  entitled  above.  J.  Ij.  Pancoast, 
Judge  Day  County  District  Court" 

This  Journal  entry  of  the  Judgment  of  July 
10,  1900,  entered  of  record,  is  set  out  as 
'Exhibit  A  of  the  plalntifTs  petition.  After 
bearing  the  motion  to  make  the  journal  entry 
of  July  10,  1900,  this  cause  was  further  called 
for  hearing  upon  the  motion  for  Judgment  on 
the  pleadings,  and  the  court  thereupon  set 
aside  its  former  order  overruling  the  motion 
for  judgment  on  the  pleadings,  and,  upon  re- 
consideration of  the  same,  sustained  said 
motion  and  rendered  judgment  In  favor  of 
the  plaintlflF  in  the  sum  prayed  for  In  the 
petition  herein.  Motion  for  new  trial  having 
l)een  made  and  overruled,  which  prayed  for 
a  new  trial  upon  the  ground  that  the  Judg- 
ment was  not  sustained  by  sufficient  evidence 
and  for  error  of  law  occurring  at  the  trial 
and  excepted  to  at  the  time,  the  plaintiff 
in  error,  defendant  below,  brings  the  cause 
to  this  court  praying  a  reversal  for  the  errors 
complained  of. 

E.  S.  Sharp,  Co.  Atty.,  and  CowglH  & 
Dunn,  for  plaintiff  in  error.  C.  C.  Coleman, 
Atty.  Gen.,  and  John  S.  Dawson,  Asst  Atty. 
Gen.,  for  defendant  in  error. 

GILLETTE,  J.  (after  stating  the  facts  as 
alMve).  This  action  having  |}een  determined 
in  the  court  t>elow  upon  a  motion  for  Judg- 
ment on  the  pleadings,  and  owing  to  the 
Importance  of  the  subject-matter,  we  have 
set  out  at  leugtb,  in  the  statement  of  facts. 


the  pleadings  and  proceedings  bad  and  con- 
sidered upon  the  trial  of  the  cause.  It  will 
be  observed  that,  while  the  action  is  found- 
ed upon  written  instruments,  the  answer 
setting  up  such  defense  as  the  county  of 
Day,  plaintiff  In  error,  had  to  the  allegations 
of  plaintiff's  petition,  was  not  verified,  by 
reason  whereof  the  allegations  of  the  peti- 
tion, touching  the  execution  of  the  instru- 
ment sued  on,  under  the  provisions  of  sec- 
tion 4312,  Wilson's  Rev.  &  Ann.  St.  1903,  are 
taken  as  true.  Such  statute  provides:  "In 
all  actions,  allegations  of  the  execution  of 
written  instruments  and  endorsements  there- 
on, of  the  existence  of  a  corporation  or  part- 
nership, or  of  any  appointment  or  authority, 
or  the  correctness  of  any  account  duly  veri- 
fied by  the  affidavit  of  the  party,  his  agent 
or  attorney,  shall  be  taken  as  true  unless  the 
denial  of  the  same  l>e  verified  by  the  affi- 
davit of  the  party,  his  agent  or  attorney." 
By  the  pleadings  in  the  case  therefore,  when 
the  same  was  submitted  to  the  trial  court 
for  consideration  upon  the  motion  for  judg- 
ment on  the  pleadings,  it  was  admitted: 
First,  that  Day  county  was  a  duly  organized 
and  existing  municipal  corporation  of  the 
territory  of  Oklahoma  as  in  the  petition  al- 
leged; second,  that  on  July  10,  1900,  at  a 
lawful  sitting  of  said  court,  the  Ijoard  of 
county  commissioners,  by  authority  of  the 
court,  executed  the  bonds,  the  coupons  of 
which  are  herein  sued  on,  and  said  lionds 
were  signed  by  the  chairman  of  the  board 
of  county  commissioners  of  said  county  and 
attested  and  signed  by  the  duly  qualified 
and  acting  county  clerk,  and  were  thereaft- 
er signed  by  the  duly  qualified  and  acting 
Judge  of  the  district  court  of  said  county, 
whose  acts  were  duly  attested  by  the  duly 
qualified  and  acting  deputy  clerk  of  said 
district  court;  third,  that  the  coupons  sued 
on  herein  were  and  are  the  coupons  of  the 
bonds  so  as  aforesaid  executed,  and  were 
signed  by  the  chairman  of  the  Iward  of 
county  commissioners  of  said  county  and 
attested  by  the  county  clerk.  There  was 
therefore  such  admission  In  the  pleadings  as 
to  support  a  Judgment  based  thereon,  and 
the  same  must  stand,  unless  the  allegations 
of  the  answer  present  some  fact  touching 
the  validity  of  the  bonds  and  coupons  pre- 
sented by  the  petition  which  entitled  the 
defendant  to  a  hearing  thereon.  We  will, 
therefore,  notice  and  consider  the  allegations 
of  the  answer  in  connection  with  the  ad- 
mitted facts  in  the  case. 

The  first  allegation,  that  the  bonds  Nos.  11 
to  18,  inclusive,  and  interest  coupons  there- 
to attached,  a  portion  of  which  coupons 
were  not  issued  pursuant  to  any  law  or  au- 
thority, and  are  therefore  not  a  binding  ob- 
ligation, is  not  discussed  in  the  brief  of 
plaintiff  In  error  or  insisted  upon  as  a  ma- 
terial ground  of  defense;  nor  can  we  see 
how  such  a  defense  can  be  made.  The 
bonds  recite  that  they  are  issued  pursuant 
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to  the  authority  conferred  by  article  2,  c 
5,  p.  76,  of  tbe  Session  Laws  of  Oklaboma 
for  1897,  and  the  trial  court,  at  the  time  of 
the  rendition  of  its  Judgment  in  this  case, 
took  judicial  notice  of  the  provisions  of 
such  statute,  which  authorizes  the  Issuance 
of  municipal  bonds  of  the  character  of  the 
bonds  and  coupons  In  question.  The  next 
material  allegation  of  the  answer  was  that 
no  court  was  held  in  Day  county  on  July 
10,  1900,  the  day  on  which  the  Instnmients 
sued  on  were  by  the  district  court  authorise 
ed  to  be  issued,  and  a  Judgment  Indebted- 
ness found  to  exist  which,  under  the  au- 
thority of  the  statute,  was  authorized  by 
the  court  to  be  funded  into  Judgment  fund- 
ing bonds.  By  this  plea,  we  take  it  that  it 
w«s  Intended  by  the  plaintiff  in  error  to 
plead  what  is  commonly  termed  nul  tiel 
record,  which  Is  ordinarily  proved  by  In- 
spection of  the  record.  The  bonds,  from 
which  the  coupons  sued  on  were  talien,  as 
shown  by  the  petition,  recited  the  holding 
of  the  court  July  10,  1900,  and  the  authority 
of  the  court  of  that  date  to  execute  the 
same ;  and  Exhibit  A  to  the  petition  sets  out 
the  Journal  entry  of  that  date  fully  authoriz- 
ing the  execution  of  the  bonds,  to  which 
Journal  entry  was  attached  the  certificate 
of  the  cleric  of  the  court  that  such  Journal 
entry  was  correct  There  was,  however,  no 
record  upon  the  Journal  of  the  court  of  a 
session  of  the  court  held  on  that  date,  and 
the  Journal  entry  attached  to  plaintiff's  peti- 
tion and  certified  as  correct  nowhere  ap- 
peared on  the  records  of  the  court.  When, 
under  this  plea,  the  conditions  of  this  rec- 
ord w«re  called  to  the  attention  of  the  court, 
the  motion  for  Judgment  upon  the  pleadings 
was  overruled,  and  further  proceedings  in 
the  case  temporarily  suspended,  during 
which  time  a  motion  was  made  and  filed  In 
the  court  by  the  defendant  in  error,  asking 
to  have  entered  upon  the  records  of  the 
court  nunc  pro  tunc  Journal  entry  of  the 
judgment  of  July  10,  1900,  authorizing  the 
Issuance  of  the  bonds.  Notice  was  served 
upon  the  county  attorney  and  county  eierk 
of  the  pendency  of  such  motion,  at  that 
time,  and  a  hearing  was  had  thereon  the 
next  day.  The  plaintiff  In  error  appeared 
as  to  said  motion,  upon  which  bearing  It 
was  made  to  appear  that  the  Journal  entry 
of  July  10,  1900,  was  among  the  flies  of  the 
court,  but  bad  never  been  entered  of  rec- 
ord, and  testimony  was  offered  showing  a 
session  of  the  court  on  that  day,  to  wit, 
July  10,  1900,  at  which  time  a  hearing  was 
by  the  court  had  upon  the  question  of  the 
issuance  of  the  bonds  of  the  county  to  fund 
the  Judgment  Indebtedness  against  the  coun- 
ty. As  a  conclusion  of  the  hearing,  and  by 
reason  of  the  facts  shown  to  exist,  the  court 
ordered  the  Journal  of  the  session  of  July 
10,  1900,  to  be  made  of  record  then.  Upon 
such  record  being  made,  the  motion  In  this 
case  for  Judgment  upon  the  pleadings  was 
renewed,  and  such  motion  sustained. 


It  Is  urged  by  the  plaintiff  In  error  that 
it  was  error  to  order  the  Journal  entry  of 
July  10,  1900,  to  be  made  of  record  at  that 
time  nunc  pro  tunc.  But  we  are  unable  to  see 
or  understand  bow  such  question  can  be 
considered  in  this  case.  No  such  order  was 
made  in  this  case,  nor  was  the  motion  to 
enter  the  Journal  entry  of  July  10.  19tH>, 
filed  in  this  case.  Such  motion  was  entitled, 
"In  the  matter  of  the  funding  of  the  Judg- 
ment indebtedness  of  the  county  of  Day 
and  territory  of  Oklaboma,"  which  was  fol- 
lowed by  the  words  "Motion  to  enter  of  rec- 
ord the  Journal  entry  of  Judgment  relating  to 
the  issue  of  Day  county  funding  bonds  of 
July  10,  1900."  The  motion  thereafter  sets 
forth  that  it  Is  made  by  the  Attorney  Gen- 
eral of  the  state  of  Kansas,-  who  appeared  oa 
behalf  of  the  state  as  owner  of  ttie  funding 
bonds  of  Day  county  issued  July  10,  1900,  by 
authority  of  the  honorable  district  court  of 
that  county,  and  asks  that  an  order  nunc  pro 
tunc  be  entered  of  the  Journal  of  July  10, 
1900,  showing  the  authority  of  the  court  to 
issue  the  Judgment  funding  bonds  which 
were  issued  of  that  date.  The  motion  was 
verified  as  to  its  allegations.  An  appearance 
was  entered  in  ttie  matter  of  such  pending 
motion  by  counsel  for  Day  county,  and  It  was 
then  heard  by  the  court,  resulting  in  the  or- 
der, as  above  stated,  directing  the  record  of 
the  proceedings  of  July  10,  1900,  to  be  then 
made.  If  there  was  any  error  committed  in 
the  matter  of  such  proceedings,  such  error 
can  be  reviewed  only  by  on  ajtpeai  of  the 
cause  to  which  they  relate.  Such  proceeding 
was  no  part  of  this  case,  and,  as  no  appeal 
was  taken  from  the  order  of  the  court  di- 
recting an  entry  of  the  Journal  of  July  10, 
1900,  such  Journal  must  stand  of  record  with 
the  same  force  as  if  recorded  the  date  on 
which  the  Judgment  was  found.  We  may 
say.  however,  touching  such  procedure,  that 
we  know  of  no  reason  why  a  person  interested 
in  a  Judgment  of  a  court  of  record  should  not 
appear  before  the  court  at  any  time  and  ask 
to  have  the  Journal  of  the  court  made  correct 
and  complete  as  of  the  date  such  record 
should  have  been  made;  and,  we  think,  the 
court  should  entertain  and  hear  and  deter-, 
mine  such  motion  upon  due  notice  to  those 
adversely  interested,  and  where,  as  In  this 
case,  the  default  originally  was  that  of  the 
court  and  its  officials,  and  not  of  the  party, 
we  think  it  the  duty  of  the  court  to  make  its 
records  complete  at  any  subsequent  date 
when  the  default  is  called  to  the  court's  at- 
tention, and  that  this  may  and  should  be  done 
when  Justice  demands,  without  the  formality 
of  a  motion,  as  the  court  upon  its  own  mo- 
tion may  and  should  make  its  recori  com- 
plete. Mitchell  V.  Overman,  103  U.  S.  Go, 
26  L.  Ed.  369 ;  Borer  v.  Chapman,  119  U.  S. 
.596,  7  Sup.  Ct.  342,  30  L.  Ed.  532.  It  will  l>e 
noticed  that  this  procedure  by  which  tiie 
journals  of  the  court  of  July  10,  1900,  were 
by  order  of  the  court  made  of  record,  took 
place  while  the  action  under  consideration 
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was  pending,  and,  we  think,  that  U  the  mak- 
ing of  such  record  changed  the  defense  of 
the  plaintiff  In  error,  or  was  a  matter  of 
such  surprise  as  that  further  procedure  In  the 
case  could  not  then  be  reasonabb*  bad,  the 
plaintiff  in  error  would  have  been  entitled  to 
a  continuance  or  any  necessary  delay  of  the 
proceedings,  but  none  was  asked,  and  no 
appeal  was  taken  from  the  nunc  pro  tunc  or- 
der. The  record  made  pursuant  to  such  or- 
der must  stand  as  the  record  of  the  court 
of  July  10,  1900,  and  was  a  record  of  the 
court  when  the  plea  of  nul  tlel  record  was 
overruled,  and  Judgment  was  entered  uiwn 
the  motion  for  judgment  on  the  pleadings. 
The  plaintifTs  petition  sets  forth  the  jour- 
nal entry  of  July  10,  1000,  and,  as  the  plea 
of  nui  tiel  record  Is  ordinarily  determined 
by  the  record,  such  record  having  been  made 
complete,  the  court  had  before  It  upon  the 
pleadings  and  the  record  all  the  facts  neces- 
sary to  a  final  determination  of  that  plea. 

The  third  defense  presented  by  the  answer 
of  the  plaintiff  in  error  Is  that  the  county 
seat  of  Day  county  was  established  by  an 
act  of  Congress  at  loland,  and  that  the  dis- 
trict court  of  said  county  could  only  be  legal- 
ly held  at  such  county  seat,  and  that  no 
court  was  held  at  lolaud  on  July  10,  1900, 
and  no  proceedings  were  there  had  in  the 
district  court  of  Day  county  touching  the 
finding  of  the  county's  Indebtedness.  It  ap- 
pears from  the  record  that  on  July  10,  1900, 
the  session  of  the  district  court  of  Day  county 
was  held  at  Grand,  instead  of  at  loland,  and 
was  being  held  at  Grand  at  the  time  this 
case  was  heard.  Under  the  provisions  of  the 
organic  act  of  the  territory  of  Oklahoma,  It 
Is  made  the  duty  of  the  Supreme  Court  to  de- 
fine the  judicial  districts  of  said  territory, 
end  to  fix  the  time  and  place  of  each  county 
seat  In  each  district,  where  the  district  court 
shall  be  held,  and  designate  the  judge  who 
shall  preside  therein.  An  order  of  the  Su- 
preme Court  therefore,  fixing  a  term  of 
court.  Is  made  pursuant  to  the  requirements 
of  the  organic  act.  A  term  of  court  in  any 
county  is  only  held  pursuant  to  an  order  of 
the  Supreme  Court  fixing  such  terms.  From 
the  record  before  us  It  appears  that  the  Su- 
preme Court  of  the  territory  had.  prior  to 
July  10,  1900,  fixed  a  term  of  court  for  Day 
county  for  that  date,  and  had  fixed  the  place 
at  Grand,  and  specified  that  such  term  was 
for  the  Issue  of  county  bonds.  As  the  courts 
of  this  territory  are  organized,  we  think 
that  Judicial  notice  of  such  an  order  may  be 
taken,  for  It  Is  equivalent  to  a  statute  fixing 
a  term  of  court,  and  the  Journal  entry  of  a 
proceeding  had  in  the  court  on  that  date  is 
sufficient  to  establish  the  fact  that  the  court 
was  held  pursuant  to  such  order.  All  this 
was  before  the  court  when  it  finally  consid- 
ered the  motion  for  judgment  on  the  plead- 
ings as  fully  OS  though  the  same  had  been  es- 
tiibli»lie<l  by  testimony  introduced  for  that 
purpose,  and  was  probably  so  established  as 


that  It  could  not  be  disputed  by  oral  testi- 
mony admissible  under  the  pleadings,  for 
courts  will  take  Judicial  notice  of  their  own 
sessions.  That  the  term  of  court  was  held 
at  Grand,  instead  of  at  lolaud,  may  there- 
fore be  regarded  as  settled.  That  Grand  was 
the  place  where  all  the  public  business  of 
Day  county  was  and  Is  transactecl  was  and  is 
a  matter  of  such  public  notoriety  that  the 
court  and  all  persons  interested  would  take 
notice  of,  and  would  not  and  could  not  ques- 
tion or  Ignore,  it.  That  loland  was  the  orig- 
inally established  county  seat  Is  also  a  fact 
beyond  controversy.  That  lolaud  has  been 
abandoned  as  a  townslte  for  many  years,  and 
was  so  abandoned  prior  to  the  year  1900,  is 
a  matter  of  such  general  knowledge  as  that 
It  would  seem  to  be  trifling  with  Justice  to 
presume  that  there  was  any  controversy  over 
the  question  as  to  where  the  actual  seat  of 
Justice  for  the  transaction  of  public  business 
for  that  county  was  located.  There  remains, 
therefore,  only  the  question  as  to  whether 
or  not  the  determination  of  the  court  sitting 
at  Grand,  In  the  county  of  Day,  was  a 
binding  and  conclusive  determination  as 
against  parties  litigant,  appearing  In  the 
court  and  without  objecting  at  the  time,  and 
submitting  to  the  court  their  controversies 
to  be  determined  by  it.  If  loland  was  the 
county  seat  de  jure.  Grand  was  the  county 
seat  de  facto,  and  this  the  district  court  of 
Day  county,  being  a  court  of  general  Juris- 
diction, would  take  judicial  notice  of,  and  the 
validity  of  the  proceedings  had  could  not  be 
questioned  In  a  collateral   proceeding. 

In  a  case  almost  identical  with  this  case, 
the  Supreme  Court  of  Colorado  used  the  fol- 
lowing language  (In  re  Chas.  Allison,  13  Colo. 
525,  22  Pac.  820,  10  L.  R.  A.  790,  16  Am.  St. 
Rep.  224):  "Ko  Issue  made  with  the  definition 
usually  given,  that  a  'court'  consists  of  'per- 
sons oflScially  assembled  under  authority  of 
law,  at  the  appropriate  time  and  place,  for 
the  administration  of  Justice';  nor  it  la  de- 
nied that  the  place  of  meeting  Is  an  Impor- 
tant element  in  the  definition.  We  shall  main- 
tain the  proposition  that,  under  the  admitted 
facts  before  us,  there  was  a  de  facto  location 
of  the  county  seat  at  the  town  of  Conejos, 
and  that  therefore  the  Judgment  under  con- 
sideration is  not  vulnerable  in  the  present 
proceeding.  For  more  than  12  years  Conejoa 
has  been  regarded  as  the  lawful  county  seat. 
During  this  period,  unquestionably  it  has 
been  the  county  seat  in  fact;  that  is,  the 
county  buildings,  offices,  and  records  have, 
without  exception,  been  at  that  place,  and  the 
county  business.  Including  that  of  the  district 
and  county  courts,  has  all  been  transacted 
there.  The  people  of  the  state  and  the  differ- 
ent departments  of  the  state  government 
have  recognized  Conejos  as  the  place  where 
the  county  seat  was  lawfully  established.  No 
direct  Judicial  proceeding  has  ever  been  In- 
stituted for  the  puri)ose  of  determining  the 
legality  of  such  location  in  fact,  or  for  the 
purpose  of  restoring  the  count}-  seat  to  Gau- 


Digitized  by 


Uoogle 


710 


91  PACIFIC  REPORTEB. 


(OU. 


daloupe.  On  the  contrary,  tbe  inbabltants 
of  the  county,  so  far  as  we  are  advised,  bare 
universally  acquiesced  in  this  disposition  of 
tbe  county  seat.  During  these  12  years  prop- 
erty has  been  bought  and  sold,  and  public 
moneys  have  been  expended  in  permanent 
Improvements  at  the  town  of  Conejos,  upon 
the  strength  of  its  being  the  county  seat.  Ins- 
tates of  deceased  persons  have  been  there  ad- 
ministered upon,  and  the  interests  of  minor 
heirs  have  been  there  adjudicated.  At  that 
place  property  rights  of  all  kinds  have  been 
litigated  and  determined,  and  criminals  have 
been  tried,  convicted,  sentenced,  and  execut- 
ed, or  sent  to  tbe  penitentiary.  In  this  state, 
the  power  to  locate  and  remove  the  county 
seat  Is  lodged  by  the  Constitution  exclusively 
with  the  Inhabitants  of  the  county.  They 
may,  by  a  popular  vote,  establish  or  change 
the  county  seat  at  will,  save  that  removals 
cannot  be  made  oftener  than  once  in  four 
years,  llieir  absolute  iwwer  over  the  subject 
is  restricted  only  by  the  limitation  mentioned 
and  the  statutory  regulations  prescribing  tbe 
manner  of  calling  and  conducting  the  elec- 
tion. Ilie  knowledge  of  the  inhabitants  of 
Conejos  county  that  the  county  seat  had  in 
fact  been  removed  from  Oaudaioupe,  and 
established  at  the  town  of  Conejos,  cannot 
be  questioned;  nor  can  we  presume  that, 
while  acquiescing  during  12  years  in  the 
change,  they  have  tieen  ignorant  of  the  man- 
ner in  which  it  took  place;  and,  since  the 
entire  control  of  the  subject  has  always  been 
in  their  hands,  we  are  inclined  to  the  view 
that  their  conduct  in  the  premises  should  be 
treated  as  such  a  confirmation  of  the  unau- 
thorized transfer,  or  at  least  such  a  waiver 
of  objection  thereto,  as  justifies  an  applica- 
tion of  tbe  de  facto  doctrine,  so  far  as  ju- 
dicial proceedings  that  have  taken  place  un- 
der all  the  forms  of  law  at  the  town  of  Cone- 
Jos  are  concerned.  This  conclusion  is  rein- 
forced by  the  facts  alwve  narrated,  showing 
a  universal  outside  recognition  of  Conejos 
as  the  de  jure  county  seat  during  the  long 
period  mentioned.  We  are  aware  of  no  prin- 
ciple of  law  that  compels  us  to  hold  all  such 
proceedings  void,  and  thus  entail  the  appal- 
ling consequences  that  would  inevitably  fol- 
low. We  do  not  hold  that  there  may  be  a  de 
facto  court,  although  this  view  has  been  vig- 
orously and  ably  maintained.  Burt  v.  Wi- 
nona &  St  P.  R.  Co.,  31  Minn.  472,  18  N.  W. 
285,  289,  4  Am.  &  Eng.  Corp.  Cas.  426,  and 
note.  When  a  court  or  oflSce  Is  created  by 
stattite.  and  when  the  statute  creating  it  is 
unconstitutional,  there  Is  no  de  jure  court  or 
office,  as  the  case  may  be  (Ex  i)arte  Stout,  5 
Colo.  509),  and  under  such  circumstances  we 
have  tbe  highest  authority  for  the  view  that 
there  can  be  no  de  facto  court  or  office  (Nor- 
ton V.  Shelby  County.  118  T.  S.  425,  6  Sup. 
Ct.  1121,  .30  L.  Ed.  178).  But  we  are  here 
dealing  with  a  court  unquestionably  de  jure 
so  far  as  Its  establishment  and  organization 
nrp  concerned — a  court  presided  over  l)y  a 
judge,  the  legality  of  whose  title  and  ofiSce  is 


not  challenged — and  our  position  is  simply 
that,  though  a  county  seat  may  have  been 
originally  unlawfully  removed,  but  subse- 
quent circumstances  may  supervene  which 
authorize  the  view  that  the  proceedings  of 
such  a  tribunal  at  the  place  of  relocation  are 
valid,  and  forbid  litigating  collaterally,  by 
habeas  corpus,  the  regularity  of  the  removal. 
The  foregoing  views  do  not  conflict  with 
those  expressed  by  Coulter  v.  Routt  County 
Com'rs,  9  Colo.  258,  11  Pac.  1J)9.  A  general 
law  exists,  as  already  suggested,  providhis 
that  the  district  court  shall  be  held  at  tbe 
county  seat  of  tbe  various  counties.  The  spe- 
cial act  considered  In  the  Coulter  Caae  ap- 
plied to  the  county  of  Routt  alone.  It  pro- 
vided for  holding  the  terms  of  tbe  district 
court  at  tbe  town  of  Yampa,  which  was  not 
and  never  had  been  a  county  seat.  This 
court  held  that  the  act  conflicted,  in  this  re- 
spect, with  the  constitutional  provision  inhib- 
iting special  legislation  "regulating  county 
and  township  affairs."  Thus  it  will  l>e  seen 
that  the  decision  is  not  in  conflict  with  the 
view  that,  when  the  county  seat  Itself  is  re- 
moved, though  the  removal  be  de  facto  mere- 
ly, the  place  of  holding  the  court  may,  under 
circumstances  like  those  here  presented,  also 
be  changed."  See,  also.  Watts  v.  State,  22 
Tex.  App.  572,  3  S.  W.  709;  RobhiBon  v. 
Moors,  25  111.  133;  11  Cyc.  p.  368  (4);  7 
Am.  &  Eng.  Cyc.  of  IjBW,  p.  1045. 

If  there  is  any  controversy  concerning  the 
county  seat  of  Day  county,  and  the  power  of 
officials  to  transact  public  business  at  Grand, 
instead  of  at  loland,  such  controversy  can 
be  settled  only  in  a  direct  proceeding  for  that 
purpose.  Questions  of  this  character  have 
often  been  before  tbe  courts,  and  it  has  been 
the  universal  holding  that  the  judgment  and 
conclusions  of  courts  of  record  cannot  be  col- 
laterally attacked  upon  tbe  ground  that  the 
court  at  the  time  of  the  transaction  of  the 
business  was  not  held  at  the  county  seat  or 
place  designated  for  the  holding  of  such 
court,  unless  the  question  is  preseuted  in  the 
case  and  at  the  time  of  the  bearing  complain- 
ed of.  In  this  case,  which  is  an  action  to 
recover  upon  the  coupons  of  bonds  of  Day 
county,  the  execution  of  which  was  authoriz- 
ed by  the  judgment  of  the  dl-strlct  court  of 
said  county,  it  is  sought  to  question  their  va- 
lidity because  of  the  fact,  as  alleged,  that 
tbe  district  court  when  it  authorized  the  ex- 
ecution of  such  bonds  was  sitting  at  Grand, 
instead  of  at  loland.  Tbe  recitations  of  the 
bonds,  as  well  as  the  allegations  of  the  Jour- 
nal entry  authorizing  their  execution,  show 
that  the  proceedings  In  the  court,  as  a  con- 
clusion of  which  such  bonds  were  authorized, 
were  begun  and  bad  upon  the  application  of 
tbe  board  of  county  commissioners  of  said 
county,  and  It  appears  that,  pursuant  to  such 
proceeding  and  judgment,  certain  Judgments 
of  record  were  funded  into  the  bonds,  the 
validity  of  which  is  here  brought  in  ques- 
tion. It  would  be  a  proceeding  at  right  an- 
gles with  equity  and  justice  to  say  that  the 
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couni7  mlgbt  Instltnte  a  proceeding  of  tbls 
kind  and  carry  it  tbrougb  the  courts  at 
Grand,  and,  after  the  statute  of  limitations 
bad  run  against  tbe  Judgments  funded,  de- 
feat liability  upon  the  bonds  because  the  pro- 
ceeding in  court,  which  the  county,  through 
its  board  of  commissioners,  was  a  party  to, 
was  not  held  at  loland.  Such  consideration 
seems  to  illustrate  the  soundness  and  justice 
In  the  rule  of  tbe  courts  that  the  judgment 
of  a  court  of  record  caunot  be  collaterally  at- 
tacked, and  can  only  be  questioned  by  a  pro- 
ceeding In  error  or  by  some  authorized  direct 
proceeding  for  that  purpose.  From  these  con- 
siderations we  are  of  tbe  opinion  that  tbe 
district  court  did  not  err  In  refusing  to  con- 
sider the  defendant's  third  ground  of  defense 
and  In  rendering  judgment  for  the  plaintiff 
notwithstanding  the  grounds  of  defense  there- 
in stated. 

One  other  ground  of  defense,  the  fourth, 
as  set  forth  In  defendant's  answer,  remains 
for  consideration,  which.  In  substance,  is 
that  tbe  bonds  issued  were  In  excess  of  4  per 
cent  of  tbe  last-assessed  valuation  of  the 
taxable  property  in  tbe  county.  Tbe  answer 
alleges  that  such  valuation  was  $469,289.77, 
and  that,  considering  the  outstanding  In- 
debtedness of  the  county  not  funded,  togeth- 
ed  with  taxes  levied  and  uncollected,  and 
all  other  property,  money,  and  resources  be- 
longing to  said  county  July  10, 1900,  not  more 
than  $11,200  of  tbe  bonds  of  said  county 
could,  at  that  time,  have  been  lawfully  is- 
sued, and  that  therefore  $5,600  of  such  bond 
issue  was  illegal  and  void.  By  this  defense 
the  defendant  seeks  to  try  over  again  a  ques- 
tion that  was  of  paramount  importance  and 
before  the  court  for  consideration  when  It 
authorized  the  issuance  of  the  bonds  July 
10,  1900.  Tbe  record  shows  that  at  the  time 
tbe  court  authorized  tbe  issuance  of  said 
bonds  it  found  that  the  amount  including 
outstanding  Indebtedness  did  not  exceed  4 
per  cent,  of  the  assessed  valuation  of  tbe 
taxable  property  of  Day  county,  according 
to  tbe  last  assessment  valuation  of  tbe  as- 
sessor of  said  county,  and  tbe  question  here 
presented  is  whether  or  not  that  question 
may  be  retried  in  this  action  for  the  purpose 
of  defeating  a  part  of  the  bond  issue  of 
July  10,  1900.  Touching  this  question,  this 
court,  in  the  case  of  Territory  v.  Hopkins, 
9  Okl.  149,  59  Pac.  980,  said:  "Tbe  court  hav- 
ing determined  the  validity  of  tbe  bonds  in- 
volved in  this  proceeding,  and  having  de- 
creed that  tbey  are  valid  obligations  and 
issued  in  strict  conformity  with  tbe  laws 
of  this  territory  and  no  objections  or  excep- 
tions having  been  made  to  the  Issuance  there- 
of, and  no  appeal  having  been  taken  there- 
from, the  decree  and  judgment  of  the  court 
Is  therefore  final  and  conclusive  upon  all 
matters  put  directly  in  Issue,  tried,  and  de- 
termined in  that  proceeding.  This  doctrine 
hitH  been  clearly  enunciated  and  uniformly 
uphold  by  the  decisions  of  the  Supreme  Ck>urt 
of  th«  United  States."     'Xu«  soundneos  of 


this  determination  by  this  court  Ifl  question^ 
ed  by  counsel  for  plaintiff  in  error,  who 
base  their  conclusions  upon  tbe  proposition 
that  the  district  court,  when  hearing  a  ques- 
tion touching  the  issuance  of  funding  bonds^ 
does  not  reach  a  conclusion  which  in  efTect 
amounts  to  a  judgment  If  this  is  a  correct 
conclusion,  we  can  see  no  purpose  in  having 
the  question  of  the  issue  of  bonds  brought 
before  the  court  at  all.  Under  the  statute 
the  court  must  bear  and  determine  the  ques- 
tion as  to  whether  or  not  the  Issuance  of 
Bucb  bonds  is  authorized  under  tbe  law, 
and  it  would  seem  that  when  a  court  of 
competent  Jurisdiction  has  before  It  a  legal 
question  to  determine,  and  has  heard  and 
determined  that  question,  such  determina- 
tion, unappealed  from,  is  thereafter  res  ad- 
Judicata- 

It  Is  urged  that  tbe  judgment  of  tbe  court 
of  July  10,  1900,  authorizing  the  Issuing  of 
the  funding  bonds  In  question,  was  not  a 
Judgment  in  the  sense  In  which  that  expres- 
sion Is  used,  and  that  there  was  no  judg- 
ment until  it  was  entered  upon  the  order 
made  nunc  pro  tunc.  The  finding  of  tbe 
court  July  10,  1900,  was  embodied  in  a 
journal  entry  of  that  date  and  was  signed 
by  the  Judge  bearing  tbe  case  and  recited 
the  things  that  were  found  and  determined. 
It  was  a  judgment  as  to  all  tbe  Intents  and 
purposes  and  upon  all  the  questions  sub- 
mitted to  and  necessary  of  determination  by 
tbe  court  in  order  to  authorize  the  further 
action  bad,  to  wit,  tbe  Issuance  of  the  bonds. 
It  is  true  it  was  not  that  character  of  judg- 
ment which  authorized  or  required  an  exe- 
cution to  Issue  for  Its  enforcement  but  It 
was  nevertheless  a  Judicial  determination  of 
the  existence  of  facts  necessary  to  the  exe- 
cution of  the  bonds,  and  which  facts  when 
determined  were  conclusively  and  finally  de- 
termined, unless  appealed  from.  Such  de- 
termination cannot  thereafter  be  attacked 
except  for  fraud  or  want  of  Jurisdiction. 
Such  Judgment  or  conclusion  was  executed 
when  the  bonds  were  signed.  Tbe  entry  of 
tbe  judgment  upon  the  Journal  of  the  court 
at  a  subsequent  date  probably  served  no 
purpose  other  than  to  make  the  record  of 
the  court  complete  In  that  respect. 

With  these  questions  settled,  was  there 
such  evidence  before  tbe  court  as  to  Justify 
tbe  rendition  of  a  Judgment  uimn  tbe  plead- 
ings? That  the  plaintiff  was  an  Innocent 
purchaser  of  the  bonds  Is  not  questioned. 
Such  bonds  and  coupons  were  negotiable  In- 
struments and  passed  by  delivery.  They 
were  past  due  when  the  action  was  brought, 
and  liability  thereon  was  denied,  and  pay- 
ment refused.  The  petition  of  tbe  plaintiff 
set  forth  tbe  particular  bonds  the  coupons 
sued  on  belonged  to.  The  recitals  in  the 
bonds  from  which  the  coupons  were  taken 
were  that  they  were  issued  pursuant  to  tbe 
laws  of  Oklahoma.  They  bore  the  unques- 
tioned signature  of  the  ofiSclals  of  Day  coun- 
ty, together  with  that  of  the  Judgs  of  tbs 
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district  court  of  that  county,  attested  by  the 
clerk  and  seal  of  the  court ;  also,  the  Indorse- 
ment on  the  back,  by  the  territorial  auditor 
who  certified  such  bonds  to  be  legally  and  regu- 
larly Issued  in  accordance  with  an  act  of  the 
Legislature  of  March  12,  1897.  It  has  been 
the  universal  holding  of  the  courts  that, 
where  negotiable  bonds  or  securities  on  their 
face  import  by  recital  a  compliance  with  the 
law  tmdor  which  they  were  Issued,  the  pur- 
chaser is  not  bound  to  look  further  for  evi- 
dence of  compliance  with  the  law  authoriz- 
ing their  execution.  In  this  case  they  were 
not  only  issued  as  the  act  of  the  officials  of 
Day  county,  but,  in  addition,  the  bonds  re- 
cite that  they  are  issued  as  the  act  of  the 
district  court  and  therefore  go  upon  the 
market  as  instruments,  the  authority  to  issue 
which  has  been  judicially  determined.  As 
to  the  effect  of  such  recitals,  and  the  fact 
that  the  plaintifT  in  error  Is  bound  thereb.v, 
see  62  U.  S.  539, 16  L.  Ed.  208,  Knox  v.  Aspin- 
well ;  09  U.  S.  86,  25  L.  Ed.  3G3,  Ilackett  v. 
Ottawa;  105  U.  S.  342,  20  U  Ed.  1127, 
Ottawa  V.  National  Bk. ;  103  U.  S.  6S3,  26  L. 
Ed.  526,  Walnut  v.  Wade;  Waite  v.  Santa 
Cruz  (C.  C.)  89  Fed.  619;  05  U.  S.  287,  IG 
L.   Ed.  604,  Bissell  v.  Jeffersonville. 

From  the  record  before  us  it  Is  apparent 
that  the  bonds  to  which  the  coupons  In  ques- 
tion belong  were  regularly  is.sued  for  the 
purpose  of  funding  the  Judgment  indebted- 
ness of  Day  county,  that  wueu  issued  they 
■were  authorized  by  the  determination  of 
the  district  court  of  Day  coimty,  that  they 
have  passed  to  the  plaintiff,  an  Innocent 
purchaser,  and  that  the  county  Is  liable  for 
the  full  face  value  thereof;  and  we  conclude 
that  the  district  court  did  not  err  In  the 
rendition  of  the  judgment  complained  of. 

The  judgment  of  the  district  court  will 
therefore,  be  affirmed.  Ail  the  Justices  con- 
curring, except  PANCOAST.  J.,  who  presided 
in  the  court  below,  not  sitting,  and  IRWIX 
and  GARBER,  JJ.,  absent 


FLOHR  et  al.  r.  TERRITORY. 

(Supreme  Court  of  Oltlahoma.    Sept.  5,  1907.) 

Cbiminai,  Law  — New  Triai,  —  Newly  Dis- 
covered Evidence. 

A  motion  for  a  new  trial  upon  the  jiround 
of  newly  (liscovfrod  evidence,  made  after  the 
term  at  which  the  defendant  was  convicted  and 
sentenced,  which  motion  sets  forth  the  evidence 
relied  on.  is  not  sufficient  to  justify  a  new  trial 
of  tlie  cause,  unless  from  a  consideration  of  it 
the  court  can  determine  that  the  result  of  the 
trial  would  prolwbly  have  been  different,  had 
such  new  evidence  iieen  heard  upon  the  trial. 

I  Ed.  Note. — For  cases  in  point,  see  C«nt.  Dig. 
vol.  15,  Criminal  Law,  §  2:);(0.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Woods  County: 
before  .Just  ice  .T.  L.  Pancoast. 

Cliarlcs  Flohr  and  Ennnn  Flohr  were  con- 
victed of  crime,  and  bring  error.    Affirmed. 


W.  S.  Denton  and  Roberts  &  Curran,  for 
plaiutilfs  In  error.  P.  C.  Simons,  Atty.  Uen., 
for  the  Territory. 

GILLETTE,  3.  In  order  to  a  consideration 
of  this  case,  which  Is  an  appeal  from  an 
order  overruling  a  motion  for  a  new  trial, 
made  after  the  term  when  judgment  was 
entered  and  sentence  pronounced,  upon  the 
ground  of  newly  discovered  evidence,  and 
In  considering  such  motion  and  the  ground 
laid  therefor,  it  is  necessary  first  to  notice 
the  defendants'  groimd  of  defense  on  the  trial 
of  the  cause.  They  were  charged  with  lar- 
ceny by  stealth  and  fraud.  In  the  felonious 
taking  of  merchandise,  the  property  of  C 
H.  and  Luella  Richards,  at  Rusk,  in  Woods 
county,  OkL;  the  indictment  setting  out  the 
time  and  place  and  the  property  alleged  to 
hare  been  stolen.  When  the  case  came  on  for 
trial  the  defense  Interposed  and  relied  upon 
by  the  defendants  was  set  out  In  a  statement 
to  the  jury  by  one  of  defendants'  counsel,  as 
shown  by  the  record  In  the  ca.se,  and  was  in 
substance  that,  while  defendants  were  ab- 
sent from  their  home  in  the  state  of  Kansas 
as  witnesses  in  a  cause  pending  against  the 
complaining  witnesses  at  Wichita,  Kan.,  a 
scheme  was  devised,  planned,  and  executed 
for  the  purpose  of  having  a  continuance  of 
the  case  then  and  there  pending  against  Rich- 
ards, and  that  during  that  time  and  for  that 
puriMjse  Richards  slipped  down  to  Flohr's 
place,  iu  Woods  county,  Okl.,  near  Rusk,  and 
in  the  nighttime  secreted  his  (Richards') 
property  upon  Flohr's  place,  and  the  next 
morning  sent  an  officer  there  and  had  him 
find  tlie  property  so  secreted.  The  property 
alleged  to  have  been  stolen  was  set  out  in 
the  Indictment,  and  a  description  of  it  re- 
quired 14  pages  of  closely  typewritten  mat- 
ter, a  large  portion  of  which  was  recovered 
by  a  writ  of  replevin.  Such  a  defense  to  an 
Indictment  charging  the  larceny  of  such  prop- 
erty by  fraud  and  stealth  precludes  the  theo- 
ry that  Flohr  and  his  wife  had  the  posses- 
sion of  the  property  at  his  home  at  all,  but 
substantially  avers  that,  when  the  same  was 
found  there.  It  was  by  reason  of  the  fraudu- 
lent and  vicious  act  of  Richards  In  secreting 
it  there  without  his  (Flohr's)  knowledge  or 
consent,  and  during  his  and  his  wife's  ab- 
sence from  home. 

Tlie  evidence  upon  the  trial  of  the  case 
showed  tiiat  tlie  property,  when  found  at 
his  place,  was  secreted  in  different  portions 
of  the  house,  some  of  it  in  the  back  part  of 
and  Inside  an  organ,  and  some  In  the  attic 
of  the  building;  that,  when  Dr.  Riciiards  and 
his  wife  left  Rusk,  they  left  the  key  to  their 
place  of  business  with  one  Chainlterlain,  and 
that  Flohr  obtained  possession  of  it  from  him 
by  writing  Richards,  who  was  then  iu  Illi- 
nois, tliat  Chamberlain  was  disposing  of  the 
property  and  was  not  caring  for  it,  and  that 
if  he  (Flohr)  had  possession  of  It  he  would 
take  good  care  of  the  same.  Thereupon 
Richards  telegraphed  to  Chamberlain  to  turn 
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the  key  over  to  Flohr.  Chamberlain  testi- 
fied that  upon  receipt  of  such  telegram  he 
did  turn  the  key  over  to  Flohr.  The  testi- 
mony of  Flohr  himself  upon  the  trial  of  the 
case  upon  cross-examination  showed  that  he 
procured  the  key  and  possession  of  the  store 
from  Chamberlain;  tbat  he  lived  some  ten 
miles  from  Rusk,  and  had  no  opportunity  to 
know  what  Chamberlain's  acta  were;  and 
that  such  statements  written  to  Richards 
were  made  In  the  consciousness  that  he  did 
not  know  the  facts.  In  this  way  the  evi- 
dence for  the  prosecution  upon  the  trial  of 
the  cause  accounted  for  the  ability  of  B'lohr 
to  have  gotten  possession  of  the  property 
charged  to  have  been  fraudulently  stolen. 
From  tills  It  will  appear  that  Flohr's  pos- 
session of  the  property  was,  upon  the  trial, 
accounted  for  by  each  side  upon  theorie.- 
that  were  directly  antagonistic— upon  the 
part  of  the  territory  by  proof  tending  to  es- 
tablish a  fraudulent  larceny  of  the  same,  and 
by  the  defendant's  attempting  to  show  that 
the  property  was  fraudulently  taken  to  his 
premises  by  Richards  with  a  view  of  ac- 
cusing him  of  the  larceny  thereof.  These 
conflicting  theories  were  settled  by  the  ver- 
dict of  the  jury  against  the  Flohrs. 

Upon  this  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  It  is 
proposed  to  show  as  a  matter  of  defense  to 
the  charge  of  larceny  In  the  Indictment  that 
the  proi)erty  charged  to  have  been  stolen,  and 
which  was  found  secreted  at  Flohr's  house, 
was  there  by  the  mutual  consent  of  the  par- 
ties, through  an  allesed  credit  statement 
made  by  Dr.  Richards  to  a  business  house 
In  Wichita,  Kansas,  to  which  credit  state- 
ment there  was  attached  a  written  exhiliit. 
and  in  which  exhil)lt  appears  the  following: 

"I  Instructed  Mr.  Flohr,  who  had  the  keys 
to  the  store  while  I  was  away,  to  take  all 
the  jewelry  and  silverware  In  the  store  to 
his  place,  and  I  kept  the  most  expensive 
jewelry  and  silverware,  Including.  •  •  • 
I  also  gave  him  or  sent  him  keys  to  my  trunk, 
where  good  gold  watches  and  rings,  etc., 
•  •  ♦  and  told  him  to  take  it  out  and  put 
In  security  somewhere,  in  case  of  fire  or  rob- 
bery or  burfriary.  lie  took  all  this.  Includ- 
ing the  musical  Instruments,  silver-mounted 
ebony  brushes,  and  silver-mounted  combs,  the 
best  of  the  fancy  china  ware,  perfumes,  and 
some  other  things  up  to  his  house  for  safe- 
keeping. I  should  think  he  has  about  $1,000 
or  $1,200  worth  of  goods  In  this  line  at  his 
place."  This  written  statement  Is  attached 
to  the  credit  statement,  without  any  refer- 
ence in  the  credit  statement  to  the  same;  the 
person  making  it  averring  that,  when  Rich- 
ards made  It,  he  (Richards)  said  he  would 
make  a  more  complete  property  statement, 
which  he  afterwards  did,  and  banded  him 
the  statement  containing  the  language  above 
quoted.  The  execution  and  delivery  of  this 
statement  Is  positively  denied  by  Richards 
and  his  wife,  who  also  deny  that  the  same  Is 
In  the  handwriting  of  either  of  them.    The 


authenticity  of  this  newly  discovered  evi- 
dence Is  therefore  placed  in  much  doubt, 
judging  the  same  from  the  basis  of  the  mo- 
tion for  a  new  trial  alone;  and  it  seems  to  us, 
when  considered  In  connection  with  the  de- 
fense made  by  Flohr  upon  the  trial  of  the 
cause,  it  is  so  fully  discredited  as  to  Justify 
the  trial  court  In  refusing  to  grant  a  new 
trial  based  thereon. 

The  defense  now  proposed,  that  Flohr  re- 
ceived these  goods  under  the  direction  of 
Richards  and  took  them  from  the  store  to 
his  dwelling  house,  11  miles  distant,  is  at 
direct  variance  with  the  defense  stated  at 
the  beginning  of  the  trial,  to  wit,  that  Dr. 
Richards  bad,  while  he  (Flohr)  was  absent 
from  home  in  Wichita,  slipped  down  there 
and  secreted  them  In  the  house  for  the  pur- 
pose of  accusing  him  of  the  larceny  of  them. 
The  motion  for  a  new  trial,  if  granted  for 
such  a  reason,  would  be  equivalent  to  au- 
thorizing a  new  trial  upon  such  separate  and 
distinct  grounds  as  to  permit  the  defendant 
to  confess  that  he  had  originally  defended 
the  case  upon  false  and  malicious  grounds, 
wherein  he  sought  to  charge  Dr.  Richards 
with  an  offense  more  heinous  than  the  one 
charged  in  the  indictment  against  himself, 
and,  having  been  defeated  In  such  falsehood, 
he  now  seeks  to  present  the  truth.  Courts 
will  not  permit  litigants  to  aver  a  given 
statement  of  facts  to  be  true,  and,  when  de- 
feated In  such  averment,  to  have  another 
trial  ui)on  a  theory  which  confesses  the  flrat 
to  have  been  falsely  presented. 

There  Is  one  other  matter  presented  by 
the  record  deserving  of  notice.  In  the  credit 
statement  made  at  Wichita,  Richards  in  the 
enumeration  of  bis  business  obligations  set 
forth  an  Item  of  Indebtedness  to  Charles 
Flohr  In  the  sura  of  ?200,  and  also  the  fact 
that  there  was  certain  property  at  Flohr's 
place  belonging  to  him,  which  Flohr  claimed 
ho  hold  In  satisfaction  of  .'?200  Indebtedness 
from  Richards  to  him.  Touching  this  in- 
debtedness and  this  property,  it  appears 
from  the  record  that  there  was  a  cattle  deal 
between  them  wherein  Flohr  received  some 
23  bead  of  cattle  from  Richards  which  had 
a  mortgage  on  them,  which  Richards  testi- 
fied he  considered  paid  In  the  transfer  of  the 
cattle.  This  transaction  was  made  the  sub- 
ject of  Investigation  on  the  trial  of  the  cause. 
Flohr  claimed  that  he  held  certain  property, 
such  as  mill  fixtures  and  a  buggy  and  har- 
ness, found  In  his  possession,  as  security  for 
this  Indebtedness;  Richards  denying  that  be 
had  any  right  to  the  possession  of  the  same 
for  such  purpose.  The  testimony  pro  and 
con  upon  this  subject  shows  that  there  was 
an  unsettled  difference  between  them  with 
regard  to  this  $200  item,  and  the  fact  that 
Richards  should  make  mention  of  it  In  list- 
ing his  obligations  in  a  statement  of  liabili- 
ties to  a  mercantile  concern  we  do  not  think 
would  be  such  a  confessslou  of  fact  as  to 
justify  the  granting  of  a  motion  for  a  new 
trial.    The  important  question  upon  the  trial 


Digitized  by 


Uoogle 


714 


91  PACIFIC  RBPORTEB. 


(OkL 


was  not  80  much  the  matter  of  indebted- 
ness of  Richards  to  Flohr  as  it  was  the 
question  as  to  whether  or  not  the  property 
of  Richards  found  at  Flohr's  place  had  been 
by  Richards  hypothecated  to  Flohr  as  a  mat- 
ter of  security  or  In  discharge  of  such  obli- 
gation. This  Richards  denied,  while  Flohr 
attempted  to  account  for  his  possession  by 
claiming  that  that  particular  property  was  at 
his  place  by  authority  of  Richards  in  the  set- 
tlement of  such  $200  item  of  claimed  Indebt- 
edness. Such  indebtedness  may  be  admitted, 
and  Flohr  still  be  guilty  as  charged.  The  mer- 
cantile statement  of  Richards,  If  known  at  the 
time  of  the  trial,  would  have  been  competoit 
as  an  item  of  evidence  for  the  consideration  of 
the  Jury,  but  we  think  not  of  such  importance 
as  that  the  verdict  of  Hie  Jury  would  have 
probably  been  changed  in  consideration  of  it. 
The  Judgment  of  the  court  below  is  there- 
fore affirmed.  All  the  Justices  concurring, 
except  PANCOAST,  J.,  who  presided  in  the 
trial  court,  not  sitting,  and  IRWIN  and  GAR- 
BER,  JJ.,  absent. 


BLOCK  V.  PEARSON  et  aL 
(Supreme  Court  of  Oklahoma.    Sept.  5,  IdOT.) 

1.  Mechanics'  Liens— Propektt  Scbject. 

By  the  provisiona  of  section  4817,  Wilson's 
Rev.  &  Ann.  St.  1903,  one  who,  under  contract 
with  tlie  husband  of  the  owner  of  land,  furnish- 
es material  for  the  erection  of  a  buildiuK  upon 
said  land,  is  entitled  to  a  lien  upon  sucli  land 
and  the  improvements  thereon  for  the  amount 
due  for  such  material. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liiens,  |  85.] 

2.  Same— Pbopebtt  of  Lessee. 

A  lessee,  who  holds  under  a  lease  from  the 
school  land  leasini;  board,  is  an  "owner"  of  land 
as  contemplated  in  the  mechanic's  lien  law,  and 
such  a  lien  may  attach  to  such  a  leasehold  estate 
subject  to  the  paramount  interest  of  the  United 
States,  the  lessor,  or  the  holder  of  the  fee. 

I  FJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liens,  J  21.] 

3.  Bill  of  Exceptions— Necessity— Evidence 
Before  Referee. 

Where  a  referee  for  the  trial  of  a  cause  in 
the  district  court  is  not  ordered  to  report  the 
evidence,  but  is  ordered  to  hear  the  evidence  and 
report  his  findings  of  fact  and  conclusionii  of 
law,  the  evidence  so  taken  can  only  be  made  a 
part  of  the  record  and  subject  to  review  by  the 
trial  or  Supreme  Court  by  having  the  referee 
allow  and  sign  a  bill  of  exceptions  containing 
the  evidence  taken  by  him. 

fBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Exceptions,  Bill  of,  I  41.] 

4.  Same— Findings  of  Refebee. 

Where  the  evidence  talcen  upon  a  trial  be- 
fore a  referee  is  not  made  part  of  the  record, 
the  findings  of  such  referee  are  conclusive  uiion 
the  parties,  as  well  as  the  court,  and  cannot  be 
reviewed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  $  2910.] 

5.  Same— Review  op  Pboceedings. 

Where  a  party  desires  to  have  the  proceed- 
ings before  a  referee  reviewed,  he  should  file  a 
motion  for  new  trial  before  the  referee,  and 
have  the  same  ruled  upon  before  the  report  of 
the  referee  is  filed  in  court:  and,  in  order  to 
preserve  a  record  before  a  referee,  a  bill  of  ex- 


ceptions should  be  prepared  and  presented  to  the 
referee  for  his  allowance  and  signature,  to  be 
filed  in  court  with  his  report. 
(Syllabus  by  the  Court.} 

Error  from  District  Court,  Comanctie  Coun- 
ty :   before  Justice  Frank  E.  tiillette. 

Action  by  G.  H.  Block  against  W.  J.  Pear- 
son and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Reversed,  with 
directions. 

Stevens  &  Myers,  for  plaintiff  in  error. 
W.  E.  Hudson,  for  defendants  in  error. 

BURFORD,  C.  J.  Prior  to  the  year  1903. 
one  O.  P.  M.  Butler  leased  from  the  scliool 
land  leasing  board  section  36,  township  2 
north,  range  12  west,  reserved  for  school 
purposes,  and  adjacent  to  the  city  of  Law- 
ton,  In  Oimanche  county,  Okl.  The  lessee 
was  permitted  to  plat  a  portion  of  the  sec- 
tion for  town  site  purposes  as  an  addition  to 
tbe  city  of  Lawton,  and  to  sublease  the  lots 
embraced  in  said  addition.  The  tots  in  con- 
troversy in  this  case  were  leased  to  B.  T. 
Pearson,  a  married  woman  and  the  wife  of 
W.  J.  Pearson.  L.  H.  Robinson  entered  into 
a  contract  with  W.  J.  Pearson  to  furnish  the 
material  and  construct  a  dwelling  house  on 
the  lots  leased  to  Mrs.  Pearson.  G.  H.  Block 
furnished  the  material  which  was  used  In 
the  construction  of  the  bouse  and  received 
no  compensation  therefor.  He  filed  a  lien 
upon  the  property,  alleging  that  W.  J.  Pear- 
son was  the  owner  of  the  property,  and  that 
he  furnished  tbe  material  under  a  contract 
with  the  contractor,  Robinson.  On  April  25, 
1003,  the  plaintiff  in  error,  G.  H.  Block,  com- 
menced bis  action  In  the  district  court  of 
Comanche  county  against  tbe  defendants  in 
error,  W.  J.  Pearson,  E.  T.  Pearson.  L.  11. 
Robinson,  and  O.  P.  M.  Butler,  In  which  he 
sought  to  recover  personal  Judgment  against 
W.  J.  Pearson  for  the  amount  of  his  claim 
for  material  used  In  the  construction  of 
said  house,  and  the  enforcement  of  a  lien 
against  the  property.  Robinson  and  Butler 
made  no  defense.  The  Pearsons  answered 
setting  up  that  the  title  to  the  land  was  yet 
in  the  United  States ;  that  Mrs.  Pearson  oc- 
cupied the  same  by  virtue  of  a  lease  from 
Butler,  who  was  the  lessee  of  the  school 
land  leasing  board,  and  she  did  not  purchase 
the  material  or  enter  into  the  contract  for 
the  construction  of  said  house;  that  W.  J. 
Pearson  had  no  Interest  In  the  property; 
that  he  had  contracted  with  Robinson  to 
build  tlie  house  upon  his  wife's  lease,  but 
that  be  bad  not  made  any  contract  with 
Block  for  the  material  used  In  the  construc- 
tion of  said  house.  A  reply  was  filed  setting 
up  the  authority  of  Butler  from  the  school 
land  leasing  board  to  subdivide  the  land  and 
sublease  the  lots  for  town  site  purposes.  The 
cause  was  ordered  to  a  referee  for  trial,  with 
directions  to  hear  the  evidence  and  report 
his  findings  of  fact  and  conclusions  of  law. 
This  was  done :  tbe  referee  recommending  a 
Judgment  for  the  defendants  for  their  costs. 
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The  court  approved  the  report  of  the  referee 
and  rendered  Judgment  that  the  plaintiff 
take  nothing  by  his  action,  and  that  he  pay 
the  costs  of  suit  From  this  Judgment  the 
plaintiff  below  has  appealed,  and  the  case 
Is  before  us  for  review. 

There  are  some  questions  argued  in  the 
brief  of  plaintiff  In  error  that  we  cannot 
consider  on  the  record  presented.  The  case 
contains  the  evidence  taken  before  the  ref- 
eree, bat  there  was  no  bill  of  exceptions  allow- 
ed and  signed  by  the  referee  preserving  the 
evidence,  nor  was  there  any  order  ot  the 
court  directing  the  referee  to  report  the  evi- 
dence. There  is  no  order  of  court  making 
the  evidence  taken  before  the  referee  a  part 
of  the  record.  Hence  the  evidence  is  no 
part  of  the  record,  and  was  not  properly 
before  the  district  court  for  consideration, 
nor  is  It  before  this  court  for  Its  considera- 
tion. This  question  was  before  this  court 
in  the  case  of  Howe  v.  City  of  Hobart,  90 
Pac.  431,  wherein  we  held  that:  "The  evi- 
dence taken  before  a  referee  in  a  cause 
where  the  referee  is  directed  to  try  the  cause, 
make  flnd^gs  of  fact  and  conclusions  of 
law  and  report  the  same  to  the  court,  can 
only  be  preserved  and  made  available  for 
review  In  the  district  or  Supreme  Court  by 
Incorporating  the  same  Into  a  bill  of  excep- 
tions, and  having  the  referee  to  allow  and 
sign  tile  same."  This  rule  might  probably  be 
avoided  by  having  the  court  order  the  refer- 
ee In  the  first  instance  to  report  the  evidence 
taken,  together  with  his  findings  of  fact  and 
conclusions  of  law  thereon ;  but  neither  of 
these  steps  were  followed  In  the  case  at  bar, 
and  consequently  we  cannot  review  any  ques- 
tion which,  for  Its  determination,  depends 
upon  a  consideration  of  the  evidence.  Upon 
this  state  of  the  record,  the  findings  of  fnct 
stated  by  the  referee  and  adopted  by  the 
court  are  absolutely  conclusive  upon  all  par- 
ties, as  well  as  upon  the  court. 

The  only  question  we  are  authorized  to 
inquire  Into  Is  whether  or  not  there  was  er- 
ror In  the  conclusions  of  law  applied  to  the 
facts  -found.  The  referee  found  that  Mrs.  E. 
T.  Pearson  was  the  lessee  of  the  lots  upon 
which  the  Hen  was  claimed;  that  she  held 
as  the  sublessee  of  Butler,  who  was  the  les- 
see of  the  school  land  leasing  board;  that 
her  husband,  W.  J.  Pearson,  had  no  Interest 
In  the  land;  that  he  procured  the  building 
to  be  erected  upon  her  lots  for  her  use  and 
largely  at  her  expense,  although  he  procured 
some  of  the  means  upon  his  own  credit ;  that 
W.  J.  Pearson  contracted  with  Robinson  to 
construct  the  bouse ;  and  that  W.  J.  Pearson 
was  about  the  premises  a  great  deal  of  the 
time  and  acting  as  agent  for  his  wife.  In 
relation  to  the  claim  of  plaintiff,  he  found 
as  follows:  "December  28,  1902,  Robinson 
and  W.  J.  Pearson  entered  Into  a  contract 
whereby  for  the  sum  of  $1,000  Robinson  was 
to  build  on  said  lot  a  dwelling;  the  material 
and  workmanship  to  be  flrst-class.  Plaintiff 
furnished  materials  which  went  into  the  con- 


struction of  the  bouse.  The  materials  fur- 
nished were  for  the  prices  agreed  upon  be- 
tween plaintiff  and  Robinson.  Pearson  had 
full  knowledge  that  Robinson  was  getting 
the  materials  from  plaintiff,  and  knew  when 
be  paid  Robinson  that  plaintiff  had  furnish- 
ed materials  for  the  house.  Pearson  paid 
the  full  contract  price  to  Robinson  and  to 
others  for  work  and  material ;  the  amount  of 
cash  paid  to  Robinson  being  $508.40,  Febru- 
ary 28,  1903.  Pearson  directed  plaintiff  to 
charge  the  materials  to  him  and  promised  to 
pay  for  them.  That  materials  which  plaintiff 
furnished  and  which  went  into  the  construc- 
tion of  the  house  amounted  to  $863.70,  no 
part  of  which  has  been  paid  plaintiff.  Pear- 
son moved  into  the  house  in  February,  1903. 
Pearson  accepted  the  house  as  completed  ac- 
cording to  contract.  At  the  time  of  the  ex- 
ecution of  the  lease  by  Butler,  E.  T.  Pearson 
was  a  married  woman,  and  W.  J.  Pearson 
was  her  husband."  Other  findings  show 
that  Mrs.  Pearson  was  the  lessee;  that 
Block  filed  his  lien  statement  in  proper  time; 
and  that  Butler,  the  lessor  of  Mrs.  Pearson, 
was  the  lessee  from  the  school  land  leasing 
board  of  section  36,  township  2  north,  range 
12  west,  which  embraces  the  lots  in  contro- 
versy. Ui)on  these  facts  the  referee  stated 
as  conclusions  of  law  that  the  plaintiff  was 
not  entitled  to  a  lien,  for  the  reason  that  be 
had  given  no  notice  to  Mrs.  Pearson  of  the 
filing  of  such  lien,  as  required  by  the  provi- 
sions of  section  4819,  Wilson's  Rev.  &  Ann. 
St  1903,  and  that  having  proceeded  against 
a  subcontractor,  and  alleged  a  sale  to  a  sub- 
contractor, he  was  not  entitled  to  a  personal 
Judgment  against  Pearson.  Before  the  cause 
proceeded  to  Judgment,  the  plaintiff  applied 
for  and  obtained  leave  to  amend  his  lien 
statement  to  conform  to  the  facts  as  found 
by  the  referee,  so  as  to  show  that  the  con- 
tract was  made  with  W.  J.  Pearson,  the  hus- 
band of  the  owner  of  the  property,  and  to 
amend  the  petition  by  appropriate  allega- 
tions, changing  the  facts  to  conform  to  the 
amended  lien.  These  amendments  must  be 
treated  as  made,  and  they  changed  the  entire 
theory  of  the  pleadings.  The  case  was  tried 
as  one  against  W.  J.  Pearson,  as  owner,  and 
In  which  Block  had  furnished  material  to 
Pearson's  contractor.  The  facts  having  shown 
that  Mrs.  Pearson  was  the  owner,  that  W.  J. 
Pearson  was  her  husband,  and  that  Block 
had  sold  the  material  to  him  to  go  Into  the 
construction  of  her  house,  the  law  as  stated 
by  the  referee  became  Inapplicable  to  the  Is- 
sues. There  seems  to  have  been  no  objection 
made  to  the  request  to  amend  the  Hen  state- 
ment and  petition  or  to  the  allowance  of 
such  request.  The  trial  court  followed  the 
recommendations  of  the  referee  and  render- 
ed Judgment  In  favor  of  the  defendants.  It 
seems  that  either  the  amendments  of  the 
Hen  statement  and  petition  were  overlooked, 
or  the  statute  on  the  subject  was  misap- 
plied. Section  4817,  Wilson's  Rev.  &  Ann.  St 
1003,  governing  the  amended  lieu  statement 
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and  petition,  Is  as  follows:  "Any  person 
who  shall  under  contract  with  the  owner  ot 
any  tract  or  piece  of  land  or  with  the  •  •  • 
husband  *  •  *  of  such  owner,  furnish  ma- 
terial for  the  erection  •  •  •  of  any  build- 
ing *  •  *  thereon  *  •  *  shall  have 
a  Hen  upon  the  whole  of  said  piece  or  tract 
of  land,  the  building  and  appurtenances,  In 
the  manner  herein  provided,  for  the  amount 
due  him  for  such  *  •  *  materials.  •  •  • " 
The  mode  of  procedure  to  acquire  the  lien 
and  to  enforce  same  Is  set  forth  In  section 
4818.  No  other  notice  than  that  of  filing 
the  lien  Is,  in  such  eases,  required.  The  rule 
Is  obviously  different  from  that  required 
where  the  person  seeking  the  Hen  has  sold 
the  material  to  a  contractor  or  subcontractor. 
The  facts  found  and  appearing  from  the 
pleadings  and  exhibits,  we  think,  bring  this 
case  within  the  terms  of  the  foregoing  stat- 
utes. We  think  the  facts  and  exhibits  show 
that  the  plaintiff.  Block,  sold  the  material 
under  a  contract  with  W.  J.  Pearson,  the 
husband  of  E.  T.  Pearson,  the  owner  of  the 
leasehold  upon  the  land  upon  which  the 
house  was  built ;  that  the  material  was  fur- 
nished for  the  erection  of  a  building  upon 
said  real  estate.  If  this  iKisItlon  Is  correct, 
then  the  statute  gives  Block  a  Hen  upon  Mrs. 
Pearson's  Interest  In  the  real  estate  by  com- 
plying with  the  requirements  of  the  statute 
necessary  to  effectuate  such  lien.  It  Is  con- 
tended that  the  fee  of  the  land  Is  in  the 
United  States,  and  that  the  primary  disiwsal 
of  the  soil  cannot  be  Interfered  with.  These 
contentions  may  be  conceded,  and  yet  they 
are  not  fatal  to  this  case.  Our  statute  was 
adopted  from  the  state  of  Kansas,  where  It 
has  been  In  force  many  years  and  has  fre- 
quently been  the  subject  of  Judicial  Interpre- 
tation. It  Is  there  held  that  the  term  "own- 
er" embraces  a  leasehold,  and  that  the  lien 
of  the  statute  will  attach  to  whatever  of  In- 
terest, legal  or  equitable,  the  occupant  may 
have,  subject  to  the  paramount  right  of  the 
holder  of  the  fee,  and  we  think  this  sound 
in  principle.  Soltz  et  al.  v.  U.  P.  Ry.  Co., 
10  Kan.  13,3;  Hathaway  et  al.  v.  Davis  et 
al.,  32  Kan.  693,  5  Pac.  20 ;  Chicago  Lumber 
Co.  V.  Osborn  et  al.,  40  Kan.  1G8.  19  Pac. 
6.56;  Meyer  Bros.  Drug  Co.  v.  Brown  et  al., 
46  Kan.  543,  26  Pac.  1019 ;  Chicago  Lumber 
Co.  V.  Fretz  et  al.,  51  Kan.  134,  .32  Pac.  908; 
Mulvaue  v.  Chicago  Lumber  Co.,  56  Kan.  675, 
44  Pac.  613.  While  it  is  true  the  referee 
states  as  a  conclusion  that  Pearson  made 
no  contract  with  Block  for  the  material,  we 
think  this  conclusion  unsound.  We  can  on- 
ly look  to  the  findings  and  exhibits,  but  from 
those  It  Is  obvious  that  Pearson  was  erecting 
a  house  uiwn  his  wife's  land  for  her  use. 
and  was  looking  after  the  affairs  pertaining 
to  the  same.  lie  direoted  Blocic  to  charge 
the  material  to  him  and  agreed  to  pay  for  It 
lie  know  Block  delivered  the  material.  The 
ptatomont  shows  that  it  was  charged  to  Pear- 
son, per  Robinson.  I'oarson  knew  it  was  re- 
ceived and  used,  and  he  knew  It  was  not 


paid  for  at  the  time  he  paid  Robinson.  An 
order  for  property,  and  a  promise  to  pay  for 
it,  its  delivery  and  acceptance,  constitute  a 
valid  and  binding  contract.  It  is  suggested 
that  this  was  an  oral  promise  to  answer  for 
the  debt  of  another,  and  not  binding  because 
not  In  writing.  We  think  this  a  misstate- 
ment of  the  case.  Pearson  was  not  offering 
to  pay  the  debt  of  another.  He  ordered  the 
material  for  his  own  use.  He  was  building 
the  house  for  his  wife.  He  was  making  a 
promise  to  pay  his  own  debt,  and  was  bound 
by  his  pronil.Be.  Trulock  v.  Blair,  8  Okl. 
345,  58  Pac.  1097 ;  Kessler  et  al.  v.  Cheadle, 
12  Okl.  489.  72  Pac.  367.  We  think  there 
was  manifest  error  upon  the  facts  stated  ia 
holding  that  the  lien  was  void. 

The  next  contention  Is  that  the  court  erred 
In  not  giving  the  plaintiff  personal  Judgment 
against  W.  J.  Pearson  for  the  amount  of  his 
demand.  The  law,  as  stated  by  the  referee, 
and  as  applied  by  the  court,  was  correct  as 
to  the  original  lien  statement  and  pleadings, 
but  was  erroneous  as  applied  to  the  amended 
lien  statement  and  petition.  We  think  the 
plaintiff  should  have  been  allowed  Judgment 
against  Pearson  for  the  balance  due  on  his 
account,  with  interest  and  costs. 

The  Judgment  of  the  district  court  of  Co- 
manche county  Is  reversed,  with  directions  to 
the  district  court  to  set  aside  the  conclusions 
of  law  and  to  restate  the  same  in  accordance 
herewith,  or  grant  a  new  trial,  as  seems  most 
consistent  with  Justice  and  right.  All  the 
.Justices  concur,  except  GILLETTE,  J.,  who 
tried  tlie  case  below,  not  sitting,  and  IR- 
WIN, J.,  absent. 

(14  N.M.  282) 
BROWN  &  MANZANARES  CO  v.  GUISE. 
(Supreme  Court  of  New  Mexico.    Aug.  28.  1907.) 

1.  Account  Stated— Balance— Cubbent  Ac- 

COI-NT. 

The  balance  of  a  stated  acconnt  may  become 
an  item  of  a  succeeding  current  account. 

2.  Limitation     op     Actions  — Accbual     of 
RidiiT  op  Action— Accounts. 

Where  the  balances  of  aocounts  stated  were 
each  year  carried  forward  into  the  next  year's 
current  account  aa  a  part  thereof,  with  the  con- 
sent of  the  debtor,  who  assented  to  the  balances 
each  year,  none  of  the  balance."!  ever  became 
more  than  one  year  old  before  they  were  sup- 
ported by  a  new  promise,  when  the  accovmt  was 
stated  at  the  end  of  the  next  year,  and  the 
balances  did  not  stand  as  a  distinct  cause  of 
action  within  the  statute  of  limitations. 

3.  Account    Stated — Conclusiveness. 

The  items  composing  an  account  stated  can- 
not be  questioned  in  the  absence  of  fraud  or 
mistake. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Account  Stated,  |§  50-56.]      

4.  Same— Interest. 

Comp.  Laws  1897.  S  2.">.')0,  fixing  the  legal 
rate  of  interest  at  0  per  cent.,  in  the  ahsence 
of  a  written  contract  fi.ving  a  different  rate,  does 
not  prevent  a  debtor  from  paying  more  than 
6  per  cent.,  if  he  elects,  and  a  debtor  who  knows 
that  an  account  stated  coutnin.s  items  of  interest 
on  average  monthly  balances  agrees  to  pay  in- 
terest on  the  monthly  balances. 

I  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Account  Stated,  §  59.] 
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C.  Pleading — Akkhdments— Allowance. 

Under  Codp  Civ.  Proc.  §  94,  providing  that 
defects  in  pleadinKa  not  afiraingt  the  justice  of 
the  matter  of  the  action  and  not  alterinf?  the 
issue  sliall  be  amended,  a  complaint  in  an  action 
on  an  account  stated  may  be  amended  by  strik- 
ing out  allegations  with  resi>ect  to  credits  claim- 
ed by  defendant. 

Appeal  from  District  C!ourt,  San  Miguel 
County;  before  Chief  Justice  William  J. 
Mills. 

Action  by  the  Brown  &  Manzanares  Com- 
pany against  Casslus  O.  Guise.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

T.  B.  Catron,  for  appellant.  Jones  &  Ro- 
gers, for  appellee. 

PARKER,  J.  It  appears  that  the  appel- 
lant was  employed  by  appellee  from  1893  to 
1902  in  the  capacity  of  bookkeeper  and  cash- 
ier, and  was  also  a  director  of  the  plaintitt 
corporation.  During  this  time  an  account 
was  carried  in  the  books  of  appellee  with  ap- 
pellant, in  which  were  charged  goods  and 
money  as  received  by  appellant,  and  in  which 
was  credited  monthly  salary  and  extra  al- 
lowance at  the  end  of  each  month.  At  the 
end  of  each  fiscal  year  of  appellee,  the  ac- 
count was  balanced,  and  the  balance  brought 
down  as  the  first  item  of  the  next  year's  ac- 
count. Interest  at  6  per  cent  per  annum  was 
charged  or  credited  at  the  end  of  each  fiscal 
year  on  average  monthly  balances  for  or 
against  appellee,  as  the  case  might  be,  and 
brought  down  as  a  part  of  the  balance  and 
first  item  of  the  account  for  the  next  year. 
The  appellant  admits  in  the  second  para- 
graph of  his  answer  that  the  account  was  a 
stated  account  at  the  end  of  each  fiscal  year, 
but  insists  that  the  balance  of  such  annual 
stated  account  cannot  t>e  included  in  the 
-succeeding  annual  current  account 

1.  The  first  question  therefore  is  as  to 
whether  a  balance  of  a  previous  stated  ac- 
'  count  can  be  Included  as  one  of  the  items  of 
a  succeeding  current  account,  and  whether 
the  statute  of  limitations  does  not  apply  to 
such  balance,  notwithstanding  its  inclusion 
In  the  succeeding  current  account.  Upon  au- 
thority there  is  no  fundamental  objection 
to  a  balance  of  a  stated  account  becoming  an 
Item  of  a  succeeding  current  account,  1  Cyc. 
3C7;  Dows  v.  Durfee.  10  Barb.  (N.  Y.)  213; 
Flelschner  v.  Kubli,  20  Or.  328,  25  Pac.  1086; 
Gibson  v.  Sumner,  6  Vt  103;  Auzerais  v. 
Naglee,  15  Pac.  371,  74  Cal.  00;  Union  Bank 
V.  Knapp,  3  Pick.  (Mass.)  OC,  15  Am.  Dec.  181. 
This  Is  not  seriously  controverted  by  appel- 
lant, but  he  insists  that  the  balances  con- 
tinue to  stand  alone  as  a  distinct  cause  of 
action,  and  the  statute  of  limitations  once 
set  in  motion  continues  to  run,  regardless  of 
the  fact  that  such  balances  became  a  first 
item  in  the  succeeding  current  account.  This 
position  is  untenable  both  on  principle  and 
authority.  In  this  case  a  fair  result  we 
think,  of  the  defendant's  testimony,  is  that 


the  balance  of  the  account  stated  -eadi  year 
was  carried  forward  Into  the  next  year's  cur- 
rent account  as  a  part  thereof  without  ob- 
jection on  his  part  and  with  his  full  knowl- 
edge and  consent,  and  the  lower  court  so 
found.  He  also  testifies  that  the  amount  of 
this  balance  each  year  was  assented  to  by 
him  as  correct.  It  is  difficult  to  understand 
how  a  defendant,  in  charge  of  plaintiffs 
books  of  account  in  which  his  account  was 
kept  and  in  which  annual  balances  were  cot- 
rectly  stated  and  brought  down  as  the  first 
item  of  the  next  annual  account,  and  all  this 
done  by  himself  or  under  his  direction,  could 
be  beard  to  say  that  such  balances  did  not 
become  a  part  of  the  succeeding  year's  current 
account  We  have  then  in  this  case  an  an- 
nual stated  account  between  the  parties.  If 
It  is  true,  as  we  have  decided,  that  the  bal- 
ances of  a  stated  account  may,  and  In  this 
case  did,  become  an  Item  of  the  succeeding 
current  account,  then  none  of  these  balances 
ever  became  more  than  one  year  old  before 
they  were  supported  by  a  new  promise,  wheii 
the  account  was  again  stated  at  the  end  od 
the  next  year.  Under  such  circumstances, 
the  statute  of  limitations  bad  no  application. 
Gibson  v.  Sumner,  6  Vt  163;  Auzerais  v. 
Naglee,  15  Pac.  371,  74  Cal.  60 ;  Union  Bank 
v.  Knapp,  3  Pick.  (Mass.)  96,  15  Am.  Dec.  181. 
We  have  examined  the  cases  cited  by  counsel 
for  appellant  and  find  them  not  opposed  to 
this  conclusion.  Chace  v.  Trafford,  116. Mass. 
529,  17  Am.  Rep.  171,  Is  a  case  holding  that 
the  stating  of  an  account  more  than  six  years 
after  the  last  item  in  a  current  account  did 
not  revive  the  debt  as  to  such  item  and  take 
It  out  of  the  statute  because  the  account  was 
not  stated  In  writing.  Belchertown  v.  Brldg- 
man,  118  Mass.  486,  was  a  case  where  an 
attempt  was  made  to  question  the  correctness 
of  a  balance  more  than  six  years  old,  and  It 
was  held  that  the  same  could  not  be  done. 
Porter  v.  Railway  Co.,  99  Iowa,  351,  68  N.  W. 
724,  was  a  case  where  the  balance  of  a  stat- 
ed account  was  not  carried  forward  Into  the 
succeeding  current  account  and  It  was  held 
that  the  statute  of  limitations  bad  run 
against  such  balance. 

2.  As  before  stated,  we  have  a  stated  ac- 
count between  these  parties  from  which  fiow 
certain  important  consequences.  The  account 
being  stated,  neither  party,  in  the  absence  of 
fraud  or  mistake,  can  question  the  correct- 
ness of  any  Item  composing  the  same.  This 
is  attempted  to  be  done  by  appellant  as  to  the 
i  items  of  interest  charged  on  average  monthly 
balances,  ujwn  the  theory  that  a  contract  In 
writing  is  a  prerequisite  to  such  a  charge  un- 
der section  2.")0,  Comp.  Laws  1807.  It  is  true 
that,  In  order  to  collect  more  than  6  per  cent. 
Interest,  a  contract  in  writing  is  necessary; 
but  there  Is  nothing  In  the  law  which  pre- 
vents the  debtor  from  paying  more  If  he  so 
elects.  The  stating  of  an  account  containing 
j  such  Items  is  the  same  thing  in  effect  Au- 
I  zerals  v.  Naglee,  15  Paa  371,  74  Cal.  CO ;  Por- 


Digitized  by 


Google 


718 


91  PACIFIC  RBPOBTBB. 


(N.M/ 


ter  T.  Price,  80  Fed.  655,  26  O.  C.  A.  70 ;  Allen 
V.  Nettles,  2  Sonth.  602,  30  La.  Ann.  788.  The 
same  doctrine  applies  to  tlie  claim  of  appel- 
lant for  additional  salary  ot  $50  per  montta 
over  and  above  the  amount  with  which  he 
was  credited.  There  Is  no  claim  of  frand  or 
mistake.  In  the  absence  of  which  the  account 
cannot  be  impeached.  1  Cyc.  454;  Oil  Co.  v. 
Van  Etten,  107  U.  S.  325,  1  Sup.  Ct.  178,  27 
li.  Ed.  319.  And  even  If  It  were  an  open 
question  of  fact  as  to  the  $50  per  month  ad- 
ditional salary,  we  think  the  trial  court  cor- 
rectly found  against  the  appellant  on  that 
Issue. 

3.  Some  doubt  Is  expressed  by  counsel  for 
plaintiff  as  to  whether  an  account  stated  wa? 
properly  pleaded,  and  they  asked  to  amend  by 
striking  out  a  portion  of  the  complaint  on 
page  6  of  the  printed  record,  which  is  as  fol- 
lows: "Except  that  said  defendant  at  said 
time  claimed  be  was  entitled  to  certain  cred- 
its on  the  credit  side  of  said  account  which 
be  claims  has  not  been  allowed ;  In  this,  that 
he  claimed  that  be  was  entitled  to  credits 
for  salary  at  the  rate  of  two  thousand 
($2,000)  per  annum.  Instead  of  at  tbe  rate  of 
twelve  hundred  (|1,200)  per  annum  as  credited 
on  said  account,  but  that  no  objection  was 
made  to  the  debit  side  of  said  account,  and 
the  same  was  admitted  to  be  correct."  The 
amendment  Is  allowed  under  section  94  of  tbe 
Code  of  Civil  Procedure. 

We  find  no  error  In  the  record,  and  the 
judgment  of  tbe  lower  court  Is  aflSmied,  and 
it  Is  so  ordered. 

McFIE,  POPE,  ABBOTT,  and  MANX,  JJ., 
concur.  MILLS,  C.  J.,  having  tried  the  case 
below,  did  not  participate  In  this  decision. 


(14  N.H.  trt) 

EAGLB  MINING  &  IMPROVEMENT  CO.  v. 
HAMILTON  et  al. 

HAMILTON   et   al.   v.    EAGLE    MINING   4 
IMPROVEMENT  CO. 

(Supreme  Court  of  New  Mexico.    Aug.  28,  1907.) 

1.  Trusts— Express  Trusts. 

A  trust  arising  from  agreement  of  partiei), 
whether  written  or  oral,  is  express,  and  must 
be  manifested  or  proved,  although  it  need  not  be 
created,  by  some  writing. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trnsts,  $  15.] 

2.  Same— Evidence. 

Tbe  findings  of  the  trial  court  on  the  nature 
and  terms  of  tbe  trust  in  question  in  this  cause 
are  warranted  by  the  evidence. 

I  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  47.  Trusts,  JIS  60-68.] 

8.  EviDEKCE— Admissions— Acquiescence. 

The  correspondence  between  tlie  president 
and  the  8ecretar.v  and  treasurer  of  a  corporation 
and  a  person  having  contemporay  business  trans- 
actions with  it.  in  relation  to  siuh  trsusnc- 
tions,  is  admissible  on  the  question  of  acquies- 
cence on  the  part  of  the  corporation  in  the  state- 
ment of  the  nature  and  terms  of  the  transnc- 
tions  which  are  the  subject  of  the  correspondence 


made  by  the  other  party  t»  them  in  his  letters 
to  such  officers. 

[Ed.  Note.— For  rases  in  point,  see  Ont  Dig. 
vol.  20,  Evidence,  §  779.] 

4.  Appeal  —  Trial   bt   Court  — Review   of 

FiNDINOS. 

In  the  trial  of  a  cause  by  a  jndge  without 
a  jury,  he  must  determiue  the  weight  and  cred- 
ibility of  the  evidence  adduced,  and  this  court 
will  not  ordinarily  disturb  a  conclusion  which, 
so  far  as  appears,  may  liave  resnlted  from  socli 
determination. 

(Ed.  Note.— For  cases  in  point,  see  CJenC  Dig. 
vol.  3,  Appeal  and  Error,  {  3972.] 

5.  Same— Failure  to  Make  Findings. 

The  remedy  for  the  failure  of  the  judg« 
trying  the  cause  without  a  jury  to  make  a  find- 
ing on  a  material  issue  is  not  by  appeal,  but 
by  a  motion  for  further  findings. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  2,  Appeal  and  Error,  |  1322.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Lincoln  Coun- 
ty ;  before  Justice  Edward  A.  Mann. 

Action  by  the  Eagle  Mining  &  Improvement 
Company  against  Mary  R.  Hamilton  and 
others  and  by  H.  B.  Hamilton,  administrator, 
and  others  against  the  Eagle  Mining  &  Im- 
provement Company.  Tbe  cases  were  con- 
solidated, and  from  the  judgments  tbe 
Eagle  Mining  &  Improvement  Company  apn 
peala    Affirmed. 

These  cases,  originally  numbered  1,444  and 
1,539  In  the  district  court  for  Lincoln  county, 
were  consolidated  and  tried  together  by 
Mann,  J.,  without  a  jury,  and  were  so  heard 
in  this  court.  The  appellees  are  the  adminis- 
trator, tbe  widow,  and  the  heirs  of  Humphrey 
B.  Hamilton,  to  whom  by  two  deeds.  Exhibits 
A  and  B  In  the  record,  were  conveyed  certain 
interests  in  the  Hopeful  lode  mining  claim 
and  mill  site  in  tbe  covmty  of  Lincoln,  N.  M. 
The  first  deed  bears  date  April  15,  1901: 
tbe  other  March  4,  1902.  They  were  delivered 
to  Hamilton  June  30,  1902.  Tbe  parties  are 
agreed  that  the  said  Hamilton  held  tbe  prop- 
erty conveyed  by  those  deeds  in  trust  for  the 
Eagle  Mining  ft  Improvement  Company,  the 
appellant ;  but  they  differ  as  to  whether  the 
trust  was  express,  and  out  of  that  difference 
arise  the  principal  questions  now  before  us. 
Tbe  appellees  claimed  that  the  appellant  was 
Indebted  to  the  said  Hamilton  in  tbe  sum  of 
$10,500  In  connection  with  the  transaction  to 
which  tbe  two  deeds  above  named  relate, 
with  Interest  from  tbe  day  of  delivery.  June 
30,  1902.  and  the  further  amount  of  $10,000 
for  services  as  the  general  attorney  of  said 
company  for  atmut  two  years,  and  that  be  bad 
a  Hen  on  the  property  so  conveyed  to  bim 
for  the  total  amount  of  such  Indebtedness. 
The  appellant  admits  that  it  owed  Hamilton 
$9,500,  less  certain  payments,  but  claims 
It  was  for  all  services.  Including  what  be  did 
in  obtaining  said  deeds :  denies  that  be  bad 
a  lien  as  claimed,  or  was  entitled  to  Interest. 
The  api>ellant  also  alleged  In  its  answer  to 
the  complaint  of  tbe  apiiellees,  in  case  No. 
l..~>39,  that  It  was  the  owner  of  tbe  premises 
conveyed  by  said  deeds  under  certain  tax 
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deeds,  and  that  was  denied  by  the  appellees, 
the  plaintiffs  In  said  cause,  in  their  replica- 
tion. In  the  first  cause  the  plaintiff,  here 
the  appellant,  prayed  for  conveyance  to  it- 
self of  the  property  conveyed  to  Hamilton 
hy  said  deeds.  In  the  second,  the  plaintiffs, 
here  the  appellees,  pray  that  an  account 
be  taken,  and  that,  in  default  of  payment 
by  the  defendant  of  the  amount  found  to  have 
been  due  from  It  to  the  said  Hamilton  at  bis 
decease,  the  said  property  be  sold  to  pay  such 
indebtednesa 

Geo.  W.  Prichard,  for  appellant.  James 
G.  Fitch,  for  appellees. 

ABBOTT,  J.  (after  stating  the  facts  as 
above).  That  there  was  between  the  Eagle 
Mining  &  Improvement  Company  and  Hum- 
phrey B.  Hamilton  a  parol  agreement,  under 
which  he  purchased  the  property  conveyed  to 
bim  by  the  two  deeds  above  named,  is  not 
practically  in  dispute  between  the  parties,  and 
as  to  most  of  its  details  they  do  not  differ. 
Hamilton  was  to  have  the  property  deeded 
to  himself.  He  was  to  receive  from  the  com- 
p&ny  $15,000  for  the  purchase  of  it,  and  was 
to  have  and  retain  for  himself  the  excess  of 
that  amount  above  what  he  might  have  to 
expend  to  obtain  the  property.  He  was,  be- 
sides, to  waive  his  claim,  under  an  agreement 
with  one  B.  S.  Parsons  for  a  commission  on 
the  sale  of  the  interest  of  the  latter  in  certain 
property  which  he  conveyed  to  the  Eagle 
Mining  &  Improvement  Company  direct.  As 
to  other  particulars  of  the  agreement  between 
them  the  parties  differ.  We  think,  however, 
that  the  undisputed  evidence  proves  an  ex- 
press, rather  than  a  resulting,  trust.  The 
difference  between  an  express  and  a  result- 
ing trust  is  that  the  latter  results  or  arises 
from  circumstances  which  may  be  proved  by 
any  legal  evidence,  verbal  or  written;  while 
the  former  is  created  by  agreement  not  nec- 
essarily made  in  writing,  but  which  must  be 
manifested  or  proved  by  writing.  Perry  on 
Trusts,  §S  26,  79;  Kronheim  v.  Johnson,  7 
Ch.  D.  00.  Anstice  v.  Brown,  6  Paige  (N. 
X.)  448.  453. 

The  Judge  who  heard  the  cause  found  that 
the  letters  from  Hamilton  to  the  appellant, 
or  its  officers,  in  relation  to  the  subject-mat- 
ter, which  were  apparently  not  questioned  by 
them  at  the  time,  established  an  express 
trust.  That  such  writings  are  legally  suffi- 
cient for  that  purpose  is  well  settled.  Perry 
on  Trusts,  i  82 ;  TJrann  v.  Coats,  109  Mass. 
581 ;  Steers  v.  Steers,  5  Johns.  Ch.  1,  9  Am. 
Dec.  250.  That  being  the  case.  It  was  for 
him  to  decide  what  were  the  terms  of  the 
agreement  from  the  evidence.  lie  found 
that  the  ap|)ellaut  agreed  to  furnish  to  Hamil- 
ton $15,000,  which  was  to  include  the  pur- 
chase price  of  the  Interests  in  land  conveyed 
by  the  two  deeds  first  above  referred  to,  bis 
pay  for  making  the  purchase  and  compensa- 
tion for  giving  up  the  claim  against  E.  S. 


Parsons  above  named,  but  not  for  other  serv- 
ices rendered  by  bim.  In  fact,  there  remained 
an  amount,  after  deducting  the  purchase 
price,  which  would  seem  to  be  more  than  a 
liberal  compensation  for  the  services  proba- 
bly performed  by  Hamilton,  but  that  is  Judg- 
ing after  the  event.  It  might  have  proved 
to  be  necessary  to  pay  the  entire  |15,000 
for  the  interest  acquired,  and  In  that  case 
Hamilton  would  have  been  entitled  to  nothing 
for  his  services  to  the  appellant  in  that  mat- 
ter, and  nothing  on  account  of  bis  claim 
against  E.  S.  Parsons.  The  trial  Judge  found, 
too,  that  Hamilton  was  not  bound  to  give 
up  the  title  to  the  property  in  question  until 
he  received  the  amoimt  to  which  he  was  en- 
titled from  the  appellant  for  services  ren- 
dered in  the  purchase  of  it ;  in  effect,  that 
be  bad  a  lien  on  it  for  that  sum.  That  was 
in  accordance  with  repeated  statements  in 
writing  made  by  Hamilton  to  officers  of  the 
appellant  corporation  and  not  questioned 
by  them.  But  the  terms  of  the  agreement 
were  to  be  determined  In  the  trial  court,  and 
were  so  determined,  on  evidence  which  seems 
to  us  amply  sufficient  to  sustain  the  findings 
there  made.  The  same  is  true  of  the  findings 
that  Hamilton  was  employed  as  the  general 
counsel  of  the  appellant,  was  entitled  to  com- 
pensation for  services  rendered  in  that  ca- 
pacity, and  that  the  amount  claimed  therefor 
was  reasonable.  It  is  true  that  the  evidence 
on  some  or  all  of  these  points  was  confiicting, 
but  the  weight  and  credibility  of  the  evi- 
dence adduced  were  for  the  trial  judge  to 
determtaie,  and  if,  in  the  coarse  of  the  trial, 
he  came  to  the  conclusion  that  any  witness 
had  testified  falsely  in  a  certain  particular, 
he  had  the  right  to  disregard  all  his  tes- 
timony. That  this  court  will  presume  a 
finding  of  fact  was  properly  made,  unless 
the  contrary  plainly  appears,  is  too  well  es- 
tablished to  require  discussion. 

The  appellant  alleges  error  in  the  admission 
of  the  correspondence  between  Hamilton  and 
Tllden,  its  president,  and  Sturgeon,  its  sec- 
retary and  treasurer,  on  the  ground  that  the 
statements  in  Hamilton's  letter  were  self- 
serving,  and  that  it  did  not  appear  that  the 
officers  named  had  any  authority  from  tlie 
board  of  directors,  or  otherwise,  to  bind  the 
corporation  in  the  matter  In  question,  es- 
pecially since,  as  the  appellant  claims,  it  was 
a  past  transaction.  The  correspondence  re- 
lated to  cotemporary  transactions,  to  the 
trust  which  had  not  been  terminated  by 
performance  of  its  conditions,  and  to  the 
ser%'ices  of  Hamilton  which  were  then  being 
rendered.  As  we  have  seen  it  was  found  by 
the  trial  court  that  the  letters  of  Hamilton 
proved  the  existence  and  contained  the  terms 
of  the  express  trust  between  the  parties. 
They  also  contained  statements  relating  to 
Hamilton's  services  as  general  attorney  for 
the  appellant.  The  only  effect  given  to  the 
letters  from  the  appellant's  officers  was  that 


Digitized  by 


Google 


72a 


91  PACIFIC  REPORTBB. 


(N  M. 


of  acquiescence  In  the  correctness  of  the 
statements  in  Hamilton's  letters.  It  was  not 
claimed  ttiat  liability  was  created  in  that 
way  but  that  liabilities  to  and  by  the  cor- 
poration which  had  been  created  in  another 
way  were  not  disavowed  but  recognized  as 
existing.  It  does  not  appear  that  the  findings 
of  the  court  depended  on  this  correspondence, 
since  there  was  other  evidence,  including  let- 
ters l)etween  Hamilton  and  Rice,  the  appel- 
lant's general  manager,  who  It  was  claimed  in 
its  behalf  was  the  only  one  who  could  bind 
It  In  such  matters ;  but  it  is  dear,  we  think, 
that  the  erldence  was  admissible  on  the  ques- 
tion of  acquiescence.  Union  Gold  Mining  Co. 
V.  Rocky  Mountain  National  Bank,  96  U.  S. 
640,  24  L.  Ed.  648 ;  4  Thompson  on  Corpora- 
tions, 5228. 

The  eleventh  assignment  of  error  relates  to 
the  tax  title  set  up  by  the  appellant,  and  al- 
leges a  refusal  by  the  court  to  rule  on  that 
question.  We  find  no  such  refusal  In  the 
record.  If  the  appellant  considered  that  a 
material  issue  bad  been  raised  by  Its  claim 
of  title  under  tax  deeds  and  the  denial  of  the 
appellees,  its  remedy  for  the  omission  of  the 
court  to  find  specifically  on  that  point  was 
not  by  a  motion  for  a  new  trial,  but  by  an 
application  for  further  findings.  Warner  v. 
Foote,  40  Minn.  176,  41  N.  W.  935 ;  Bakln  v. 
McCralth,  2  Wash.  T.  112,  3  Pac.  838;  Bnhn- 
sen  V.  Gilbert,  55  Minn.  334,  56  N.  W.  1117. 
No  such  application  was  made  by  the  appel- 
lant, although  the  court  had  made  the  same 
omission  in  a  memorandum  opinion  filed 
In  the  cause  during  its  progress,  to  which  the 
appellant  had  filed  numerous  specific  objec- 
tions without  mentioning  the  failure  to  refer 
to  the  tax  title,  which  could  hardly  have  es- 
caped notice. 

The  appellant  claims  that  there  was  error 
in  allowing  Interest  on  the  sum  found  to  be 
due  the  defendant  under  the  terms  of  the 
trust,  on  the  ground  especially  that  "he  can 
make  no  profit  of  his  office."  The  claim  of 
Hamilton  was  for  services  in  obtaining  deeds 
of  the  iiroperty  to  himself,  and  not  for  any- 
thing done  after  he  l)ecame  trustee.  The 
trial  court  found  that  at  a  certain  date  he 
had  done  all  that  be  had  agreed  to  do  for  the 
appi'llant  in  relation  to  the  property  he  held 
In  trust,  except  to  convey  that  property  to  it, 
and  that  he  was  ready  and  offered  to  make 
conveyance  on  the  compliance  by  it  with 
the  terms  of  the  trust,  and  on  that  state  of 
facts  found,  we  think  correctly,  that  he  was 
entitled  to  interest  on  the  compensation  he 
was  to  receive  from  the  time  It  became  due. 
Armljo  V.  Abeytla,  5  N.  M.  533,  25  Pac.  777; 
22  Cyc.  1495. 

Judgment  sustained. 

MILLS,  C.  X,  and  PARKER,  POPE,  and 
McFIE,  JJ.,  concur.  MANN,  J.,  having  tried 
the  case  below,  did  not  participate  in  this  de- 
cision. 


<14  N.M.  Z26) 
CHURCH  ▼  TERRITORY. 

(Supreme  Court  of  New  Mexico.    Aug.  28,  1007.) 

1.  Criminal    Law— Motion   in   Arrest— De- 
fects   IN    IXDICTMENT. 

An  indictnipnr.  Hlleging  that  accused,  the 
proprietor  of  a  saluon.  '"where  gambling  is  car- 
rie<l  on.  *  *  »  unlawfully  •  •  •  allow"  a 
minor  to  gamble,  though  defective  for  failing 
to  use  the  word  '"did"  before  the  word  "un- 
lawfully," sitatrs  a  violation  of  Laws  ISKH.  p. 
19.  0.  3.  S  3.  making  a  proprietor  of  a  saloon, 
where  gambling  Is  carried  on.  who  permits 
minors  to  gamble,  guilty  of  a  misdemeanor,  as 
against  a  motion  in  arrest. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15.  Crimioai  Law,  H  2445-24U2.1 

2.  Gaming— Offenses— Statutes— Defenses. 

That  the  proprietor  of  a  saloon,  where 
gambling  is  permitted,  instructed  his  employ^ 
not  to  allow  minors  to  gamble  in  the  saloon, 
is  no  defense,  on  his  trial  for  violating  Laws 
1901,  p.  19,  c.  H.  {  a,  punishing  the  proprietor 
of  a  saloon,  where  gambling  is  carried  on,  for 
permitting  a  minor  to  gamble  therein. 

3.  Same— Intent. 

I^aws  1901,  p.  19,  c.  3,  8  3.  punishing  the 
proprietor  of  a  saloon,  where  gambling  is  per- 
mitted, for  permitting  a  minor  to  gamble  therein, 
neither  makes  the  intent  an  element  of  the  of- 
fense, nor  provides  that  it  shall  be  Imowingiy 
done. 

[Ed,  Note,— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Gaming,  |  124.] 

4.  iNDICTMENTV-StrBPLUSAOE. 

The  word  "knowingly,"  in  an  indictment 
charging  the  proprietor  of  a  saloon  with  un- 
lawfully and  knowingly  permitting  a  minor  to 
gamble  therein,  in  violation  of  Laws  1901,  p. 
10,  c.  3,  §  3,  punishing  the  proprietor  of  a  sa- 
loon where  gambling  is  carried  on,  who  permits 
a  minor  to  gamble  therein,  is  surplusage. 

[Ed.  Note,— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Indictment  and  Information,  §  2o9.] 

5.  Caminq- Offenses  —  Liability    of    Eii- 
PLOYEB  fob  Acts  of  EmplotSs. 

Under  Laws  1901,  p.  19,  c.  3,  8  3,  punish- 
ing the  proprietor  of  a  saloon,  where  gambling 
is  permitted,  for  pormittins  any  minor  to  gamble 
therein,  and  the  st.itute  providing  that  the  act 
of  tlie  employ*  shall  be  the  act  of  the  proprietor, 
the  proprietor  of  a  saloon,  where  gambling  is 
permitted,  is  liable  for  the  act  of  his  employe, 
though  he  has  no  knowledge  thereof,  and  though 
the  employe  acts  contrary  to  instructions. 

6.  Same— Evidence— SiTFFiciENCT. 

Where,  on  the  trial  of  the  proprietor  of  S 
saloon  for  permitting  a  minor  to  gamble  there- 
in, the  evidence  showed  that  a  roulette  wheel 
was  in  tlie  saloon,  that  a  third  person  was  oper- 
ating it,  that  a  minor  played  thereon,  and  a 
witness  testified  that  he  believed  he  saw  a 
barkeeper  there,  and  accused  failed  to  testify 
that  the  third  person  was  not  his  employs,  the 
jury  were  warranted  in  finding  that  the  employes 
of  the  proprietor  permitted  the  minor  to  gamble. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24.  Gaming,  S§  291-20S.]         .  .  _  .  .__ 

7.  Same,  ~ 

Where,  on  the  trial  of  the  proprietor  of 
a  saloon  for  permitting  minors  to  gamble  there- 
in, in  violation  of  Laws  1901,  n.  19,  c.  3,  §  3, 
the  evidence  showed  that  a  roulette  wheel  was 
in  tlie  saloon,  that  it  was  operated  by  a  third 
person,  and  that  a  minor  played  thereon,  and 
the  court  charged  that  there  could  be  no  convic- 
tion unless  the  jury  believed  that  the  offense 
was  committed  by  the  proprietor  or  one  of  his 
employes,  and  submitted  the  question  as  to 
whether  the  offense  was  committed  by  employte, 
an  instruction  based  on  the  view  that  the  tliird 
person  was  not  an  empioyd  was  properly  re- 
fused. 
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B.  Criminal  Law  —  Review  —  Indictmknt — 

Sufficiency— Objections. 

The  sufficiency  of  an  indictment  will  not  be 
considered,  where  the  objection  was  not  raised 
by  demurrer  or  by  motions  to  quash  or  in  arrest. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  i  2627.] 
9.  Same— Denial    o»    New    Tbial— Assion- 

UBNT  or  Ebsob. 

The  overruling  of  a  motion  for  a  new  trial 
In  a  criminal  case,  not  assigned  as  error  on 
appeal,  is  not  before  the  court  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  f  2954.] 

Appeal  from  District  Court,  Chavee  Coun- 
ty ;   before  Justice  W.  H.  Pope. 

Joshua  P.  Church  was  convicted  of  per- 
mitting a  minor  to  gamble  In  his  saloon,  and 
be  appeals.    Affirmed. 

On  the  12th  day  of  November,  1903,  the 
defendant  was  Indicted,  and  the  body  of  the 
Indictment  Is  as  follows:  "That  Joshua  P. 
Church,  late  of  the  county  of  Chavez,  In  the 
territory  of  New  Mexico,  on  the  26th  day  of 
October,  In  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  three,  at  the  county 
of  Chavez,  aforesaid,  In  said  territory  of 
New  Mexico,  being  then  and  there  proprietor, 
keeper  and  manager  of  a  certain  saloon  there 
situate  where  Intoxicating  liquor  Is  kept  and 
offered  for  sale  and  where  gambling  Is  car- 
ried on  and  permitted,  unlawfully  and  know- 
ingly allow  and  permit  one  Guy  C.  Clements, 
a  minor  under  the  age  of  twenty-one  years 
and  a  pupil  of  a  school  and  educational  In- 
stitution, to  wit.  The  New  Mexico  Military 
Institute,  to  be  and  loiter  upon  and  frequent 
the  premises  belonging  to  said  saloon  and  en- 
gage In  games  and  amusements  thereon,  con- 
trary to  the  form  of  the  statute  In  such  case 
made  and  provided  and  against  the  peace 
and  dignity  of  the  territory  of  New  Mexico." 

The  record  In  this  case  discloses  very  few 
facts,  but  those  disclosed,  together  with  the 
admission  of  the  defendant,  seem  suflBcIent 
for  a  proper  understanding  and  disposition 
of  the  case.  The  substance  of  the  proof  was 
that  Guy  C.  Clements,  Clarence  Clements, 
Reld  Curtis,  and  one  McCracken  were  in  the 
Oriental  Saloon,  at  Roswell,  some  time  dur- 
ing September,  October,  or  November,  1903, 
and  while  there  Gay  C.  Clements  engaged  In 
playing  the  roulette  wheel,  while  the  others 
watched  the  play ;  that  Guy  C.  Clements  and 
his  brother  Clarence  were  In  that  saloon 
more  than  once ;  that  all  of  these  boys  were 
minors  and  students  of  the  New  Mexico  Mili- 
tary Institute;  that  they  were  not  molested 
or  put  out  of  the  saloon  at  any  time;  that 
a  man  by  the  name  of  O'Conner  was  operat- 
ing the  ronlette  wheel  In  the  saloon,  and,  so 
far  as  the  testimony  shows,  the  defendant 
was  not  In  the  saloon  at  the  time  these  boya 
were  there.  The  defendant,  however,  ad- 
oiltB  upon  the  record  that  he  was  the  owner 
aad  manager  of  the  Oriental  Saloon  In  the 
fall  of  1903.  Upon  a  trial  before  a  jury,  the 
defendant  was  found  guilty  as  charged  In  the 
indictment    Motion  for  a  new  trial  having 
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been  overruled.  Judgment  was  rendered  on 
the  verdict,  and  the  defendant  was  sentenced 
to  pay  to  the  territory  a  fine  of  $50  and 
costs,  and  to  stand  committed  until  fine  and 
costs  were  paid.  A  motion  in  arrest  of 
Judgment  was  filed  and  overruled,  and  the 
defendant  has  brought  the  cause  to  this 
court  by  appeal. 

Gatewood  &  Dunn,  for  appellant  W.  C. 
Reld,  Atty.  Gen.,  for  the  Territory. 

McFIE,  J.  (after  stating  the  facts  as  above). 
The  indictment  Is  baaed  upon  the  violation  of 
section  3,  c.  3,  p.  19,  Laws  1901,  which  Is  as 
follows:  "Section  3.  It  shall  be  unlawful  for 
the  proprietor,  keeper  or  manager  of  any  sa- 
loon where  intoxicating  liquor  is  kept  or  offer- 
ed for  sale,  or  where  gambling  In  any  form  Is 
carried  on  or  permitted,  to  permit  any  minor 
under  the  age  of  twenty-one  years  or  any  pu- 
pil in  any  school  or  educational  Institution,  to 
loiter  upon  or  frequent  the  premises  belonging 
to  such  saloon,  or  to  engage  in  games  or 
amusements  of  any  kind  thereon."  Section  7 
of  the  same  chapter  Is  also  pertinent,  and  pro- 
vides that:  "The  word  'person'  as  used  In 
this  act  shall  be  deemed  to  mean  firm  or 
corporation,  as  well  as  natural  person,  and 
the  person  managing  the  business  of  such 
firm  or  corporation  shall  be  liable  to  the  pen- 
alties prescribed  by  this  act  And  the  pro- 
prietor or  owner  of  any  of  the  establishments 
mentioned  in  this  act  shall  be  liable  to  the 
penalties  prescribed  by  this  act  for  any  vi- 
olation of  Its  provisions  within  or  at  their 
establishments,  whether  committed  by  them- 
selves or  by  persons  In  their  employ." 

Numerous  assignments  of  error  appear  in 
the  record ;  but,  Inasmuch  as  more  than  one 
of  them  raise  the  same  question  In  a  differ- 
ent form.  It  will  not  be  necessary  for  us  to 
consider  each  of  them  separately.  The  first 
assignment  of  error  Is  that  the  court  erred 
In  overruling  the  defendant's  motion  in  ar- 
rest of  judgment  The  indictment  In  this 
case  omitted  to  Insert  the  word  "did"  in  the 
charging  part  before  the  words  "unlawfully 
and  knowingly  allow  and  permit  one  Guy  C. 
Clements,  a  minor  and  student  of  the  New 
Mexico  Military  Institute,  to  be  and  loiter 
upon  and  frequent  the  premises  belonging 
to  such  saloon,  and  to  engage  In  games  and 
amusements  thereon,"  etc.  No  demurrer  or 
motion  to  quash  was  filed  attacking  the  suf- 
ficiency of  the  Indictment;  but  after  trial 
and  Judgment,  a  motion  In  arrest  of  judg- 
ment was  Interposed,  based  upon  this  omis- 
sion, as  a  fatal  defect  In  the  Indictment 
The  court  below  overruled  the  motion,  and, 
as  counsel  for  the  defendant  contends,  com- 
mitted error  in  so  doing.  The  omission  of 
the  word  "did,"  in  the  charging  part  of  an 
indictment  for  a  felony,  has  been  held  fatal 
in  the  state  of  Texas,  and  in  some  other  ju- 
risdictions; but  in  misdemeanors,  where  a 
more  liberal  role  of  pleading  prevails,  such 
an  omission,  appearing  to  l>«  purely  clerical, 
is  sot  deemed  fatal,  and.  if  desirable  for 
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completeness  of  statement,  will  be  supplied 
by  intendment.  In  State  v.  Edwards,  19  3Io. 
675,  tbe  court  said:  "The  omission  In  this 
indictment  consists  of  the  neglect  to  Insert 
tbe  word  'did'  before  tbe  words  'assault,  beat 
and  maltreat  one  Stephen  L.  Page,  in  tbe 
peace  then  and  there  being,  and  other 
wrongs,'  etc,  so  as  to  make  tbe  sentence 
read  thus:  'With  force  and  violence,  in  a 
turbulent  and  violent  manner,  "did"'  assault, 
beat  and  maltreat,'  etc.  We  are  inclined  to 
thinic  that  this  word  'did'  may,  in  this  in- 
dictment, be  supplied  by  Intendment  In  in- 
dictments for  misdemeanors  merely,  such  in- 
tendment is  often  resorted  to.  Tbe  strict- 
ness and  rigor  In  construction  of  indictments 
for  felonies  are  not  applied  uniformly  to  in- 
dictments for  mere  misdemeanors.  In  the 
case  of  State  t.  Haider,  2  McCord  (S.  C.)  377. 
13  Am.  Dec.  738,  the  omission  to  Insert  tbe 
word  'did'  before  the  words  'feloniously  ut- 
ter and  publish,  dispose  and  pass'  was  held 
fatal,  and  tbe  Judgment  was  arrested.  This 
indictment  was  for  a  felony.  In  tbe  case  of 
tbe  State  v.  Whitney,  15  Vt.  298,  which  was 
an  indictment  for  a  misdemeanor,  selling  liq- 
uor by  the  small  measure,  without  license, 
the  word  'did'  was  omitted,  which  should 
have  been  Joined  with  the  words  'sell  and 
dispose  of.'  This  omission  was  held  not  to 
be  fatal  on  motion  in  arrest  of  Judgment. 
Bennet,  J.,  in  delivering  the  opinion  of  the 
court,  said:  'In  this  indictment,  it  is  al- 
leged that  the  respondent,  on  the  Ist  day  of 
August,  A.  D.  1842,  at,  etc.,  sell  and  dispose 
of,  etc.  It  is  evident  that  the  omission  is 
purely  a  clerical  one.  Tbe  auxiliary  verb 
may  be  supplied  by  Intendment.' "  People 
V.  Duford,  66  Mich.  91,  33  N.  W.  28;  Shay  v. 
People,  22  N.  Y.  317. 

The  omission  from  the  indictment  in  the 
present  case  is  so  obviously  clerical  that  it 
cannot  reasonably  be  said  that  tbe  defendant 
was  misled  or  prejudiced  in  pleading  to  tbe 
indictment  and  going  to  trial,  and  It  is  too 
late,  In  a  case  of  misdemeanor,  for  the  de- 
fendant to  raise  this  question  for  the  first 
time  by  motion  in  arrest  of  Judgment  In 
tbe  case  of  People  v.  Duford,  66  Mich.  90,  33 
N.  W.  28,  the  court  said:  "If  the  word  'did' 
had  been  used  in  the  place  of  'was,'  after 
the  word  'situate,'  and  before  •willfully,'  it 
would  have  charged  the  offense  positively 
upon  the  respondent.  This  mistake,  we  think, 
should  be  regarded  as  clerical  and  formal, 
and  one  which  did  not  mislead,  or  result  to 
the  respondent's  prejudice.  Especially  should 
this  be  so  held  In  view  of  tbe  fact  that  the 
complaint  upon  which  he  was  arrested  con- 
tained tbe  charge  correctly  stated.  If  the 
respondent  desired  to  take  advantage  of  the 
defect  relied  upon,  he  should  have  demurred 
or  moved  to  quash."  As  to  whether  the 
omission  of  tbe  word  "did,"  as  In  tbe  indict- 
ment in  this  ease,  would  be  fatal  or  not,  we 
do  not  dwlde;  but,  as  the  charge  Is  a  mis- 
demeanor only,  and  the  punishment  assessed 
a  fine  of  f50  and  costs,  we  are  of  opinion 


that  the  court  did  not  err  In  overruling  tbe 
motion  in  arrest  of  Judgment. 

In  the  second,  third,  fourth,  and  fifth  as- 
signments, it  is  charged  that  the  court  com- 
mitted error  in  excluding  testimony  offered 
in  behalf  of  the  defendant  to  tbe  effect  that 
the  defendant  had  forbidden  minors  to  loiter 
In  bis  saloon  premises;  that  be  bad  Instruct- 
ed his  employ^  not  to  allow  minors  to  loiter 
about  his  saloon,  and  has  so  instructed 
O'Coimer,  who  was  In  charge  of  the  roulette 
wheel  at  the  time  Guy  C.  Clements  was  in  the 
saloon.  The  contention  of  tbe  defendant  is 
that  his  good  faith  evidenced  by  snch  iDStnic- 
tions  to  minors  and  employ^  constitutes  a 
good  defense.  The  court  below  excluded  this 
testimony  as  immaterial,  on  the  ground  that 
the  same  would  not  constitute  a  defense. 
In  Carroll  v.  State,  63  Md.  .'iSl,  3  Atl.  29, 
the  court  said:  "The  fact  that  he  (saloon- 
keeper) has  given  orders  not  to  sell  to  minora 
only  shows  a  bona  fide  Intent  to  obey  tbe 
law,  which  all  the  authorities  say  la  im- 
material in  determining  guilt"  In  McCut- 
cheon  v.  People,  69  111.  601,  the  court  said: 
"Where,  in  the  absence  of  a  saloonkeeper,  a 
sale  of  liquor  is  made  by  his  bartender,  the 
directions  of  the  former  not  to  sell  to  minors 
will  not  exempt  him  from  liability  for  the 
sale."  Mogler  v.  State,  47  Ark.  110,  14  S. 
W.  473;  Waller  v.  State,  38  Ark.  656;  Loeb 
V.  Georgia,  75  Ga.  258;  Riley  v.  State,  43 
Miss.  397;  Dudley  v.  Sautbine,  49  Iowa,  650, 
31  Am.  Rep.  165;  Mugler  v.  Kansas,  128  U. 
S.  623,  8  Sup.  Ct.  273,  31  L.  Ed.  205.  Tbe  in- 
structions of  tbe  defendant,  tending  to  show 
his  good  faith,  did  not  constitute  a  defense, 
and  the  court  properly  excluded  this  testi- 
mony. 

The  second,  third,  fourth,  fifth,  and  sixth 
assignments  of  error  are  made  the  basis  of 
contention  by  defendant's  counsel,  as  stated 
in  his  brief,  that  "the  principal  is  not  liable 
under  the  statute  for  the  act  of  bis  employ^, 
unless  be  had  knowledge  of  such  act;  nor 
is  be  liable  if  the  act  is  committed  by  tbe 
employ^  against  tbe  order  of  the  principal 
and  without  his  knowledge."  This  would 
doubtless  be  a  correct  statement  of  the  law 
under  a  statute  which  made  the  intention  to 
commit  an  essential  Ingredient  of  the  crime. 
Our  statute  provides  that  "the  proprietor 
or  owner  of  any  of  tbe  establishments  men- 
tioned In  this  act  shall  be  liable  to  the  penal- 
ties prescribed  by  this  act  for  any  violation 
of  its  provisions  within  or  at  their  estab- 
lishments, whether  committed  by  th^nselves 
or  by  persons  in  their  employ."  It  Is  clear 
from  this  provision  of  tbe  statute  that  In- 
tent to  commit  is  not  made  an  essential  ele- 
ment of  the  crime,  nor  Is  it  provided  that  it 
sliali  be  knowingly  done.  Tbe  indictment 
in  this  ease  uses  tbe  word  "knowingly,"  but, 
as  the  statute  does  not  require  it,  It  must 
be  tre.ited  as  surplusage.  In  the  case  of 
Carroll  v  State,  supra,  the  Supreme  Court 
of  Maryland  said:  "If  Intent  is  not  an  In- 
gredient in  the  offense,  It  logically  follows 
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that  It  mtmt  be  Immaterial  whether  auch  or- 
ders are  glveix  or  not,  for  be  who  does  by 
another  that  which  he  cannot  lawfully  do  In 
person  must  be  responsible  for  ttie  agent's 
acts.  In  fact,  it  is  his  act  It  cannot  be 
tliat  by  setting  another  to  do  bis  work,  and 
occupying  himself  elsewhere  or  otherwise, 
be  can  reap  the  l>eneflt  of  bis  agent's  sales, 
and  escape  the  consequences  of  his  agent's 
conduct  It  would  be  Impossible  etCectually 
to  enforce  a  statute  of  this  kind  If  that  were 
allowed,  and  it  would  speedily  become  a  dead 
letter."  This  language  was  used  by  the  court 
in  a  case  where  the  charge  was  selling  liquor 
to  minors,  but  we  see  no  difference  In  the 
principle  InTolved.  Our  statute  specIBcaliy 
provides  that  the  act  of  the  employ^  shall  l>e 
the  act  of  the  proprietor  or  owner  of  saloons 
where  liquors  are  sold  or  gambling  is  per- 
mitted, and  it  Is  the  proprietor  or  owner  who 
is  declared  liable  both  for  bis  own  and  his 
employ^'  acts  and  negligence.  The  evidence 
showed  that  Ouy  C.  Clements,  a  minor,  was 
in  the  saloon  of  the  defendant  for  about  30 
minutes  on  one  occasion,  and  while  there  be 
participated  in  gambling  which  was  I>eing 
carried  on  in  the  saloon;  and  the  evidence 
shows,  also,  that  this  minor  was  In  the  saloon 
of  the  defendant  on  more  than  one  occasion, 
and  other  minors  and  students  were  also  in 
the  saloon  at  the  same  times.  There  Is  no 
evidence  in  the  record  disclosing  any  effort 
to  prevent  these  minors  from  entering  the 
place,  nor  to  prevent  them  from  remaining 
there  after  they  had  entered.  It  was  proven, 
therefore,  that  Guy  C.  Clements,  both  a  minor 
and  a  student  of  the  New  Mexico  Military 
Institute,  did  frequent  and  loiter  in  the  saloon 
of  the  defendant,  which  was  also  proven  to 
be  a  place  where  intoxicating  liquors  were 
Icept  and  offered  for  sale,  and  where  gambling 
was  carried  on. 

When  this  defendant  procured  a  license  to 
conduct  that  saloon,  he  obligated  himself  to 
conduct  It  In  ol)edlence  to  law,  and  one  of 
the  existing  requirements  of  law  was  that 
minors  and  students  should  not  l>e  permitted 
to  loiter  upon  or  frequent  the  defendant's  sa- 
loon premises.  The  defendant  was  under  ob- 
ligation to  see  that  this  law  was  obeyed,  and, 
if  he  chose  to  leave  others  in  charge  of  his 
saloon,  he  is  liable  for  their  failure  to  do 
what  the  law  requires.  This  question  is  ful- 
ly considered  and  a  long  line  of  authorities 
examined  by  the  court  In  the  case  of  State  v. 
Klttelle,  110  N.  C.  590,  15  S.  B.  103,  15  L.  R. 
A,  604,  28  Am.  St.  Rep.  698,  and,  among  other 
things,  the  court  in  considering  a  statute 
quite  similar  to  ours,  but  in  relation  to  the 
sale  of  liquors  to  minors,  said:  "When  reg- 
ulations are  Imposed,  as  In  this  ease,  the 
licensee  Is  criminally  liable  for  their  nonob- 
servance.  The  defendant  was  found  by  the 
county  commissioners  'qualified,'  and  a  li- 
cense was  Issued  to  him  upon  the  personal 
trust  that  he  would  conduct  the  business  ac- 
cording to  the  regulations.  The  sale  here 
made  to  a  minor  was  a  violation  of  that  trust, 


and  a  violation  of  law.  It  Is  no  defense 
that  the  defendant  had  no  intention  to  vio- 
late the  law.  'Good  intentions'  are  said  by 
the  proverb  to  l>e  tlie  pavement  of  another 
place,  but  they  are  not  a  sound  one  for  a 
barroom.  The  law  bas  l>een  violated.  It 
looks  to  tbe  man  it  intrusted  with  the  man- 
agement of  this  business,  and  holds  him  lia- 
ble. It  Is  Immaterial  whether  his  liability  Is 
based  upon  his  negligence  in  permitting  the 
sale,  or  upon  the  principle  of  agency,  or  upon 
both,  for  the  defendant  Is  liable  for  a  negli- 
gent sale  from  Insufficient  supervision  of  an 
agent,  as  much  as  if  be  had  ordered  the  sale. 
If  the  clerk,  as  Judge  Cooiey  says,  supra,  be- 
ing in  possession  of  tbe  keys,  opened  the  sa- 
loon on  Sunday  for  traffic,  the  licensee  could 
not  excuse  himself  from  liability  by  bis  ab- 
sence or  Ignorance ;  nor  can  he  do  so  in  the 
present  case  of  a  sale  to  the  minor  by  being 
temporarily  absent  from  the  room.  The  de- 
fendant chose  to  seek  for  and  assume  tbe 
liabilities  of  tbe  calling  of  a  saloonkeeper 
that  he  might  enjoy  Its  profits.  He  cannot  be 
allowed  to  enjoy  Its  profits  and  assign  its 
duties  and  liabilities  to  another."  In  the  case 
of  People  V.  Roby,  52  Mich.  577, 18  N.  W.  365, 
50  Am.  Rep.  270,  the  conviction  of  the  owner 
was  sustained  where  his  clerk,  in  cleaning 
out  bis  saloon  on  Sunday,  sold  a  drink  of  liq- 
uor without  the  knowledge  or  consent  of  the 
owner.  In  deciding  that  case,  Chief  Justice 
Cooiey  said:  "As  a  rule,  there  can  be  no 
crime  without  a  criminal  Intent,  but  this  is 
by  no  means  a  universal  rule.  One  may  be 
guilty  of  the  high  crime  of  manslaughter, 
when  his  only  fault  Is  gross  negligence,  and 
there  are  many  other  cases  where  mere  neg- 
lect may  be  highly  criminal.  Many  statutes 
which  are  In  the  nature  of  police  regulations, 
as  Is  this,  Impose  criminal  penalties  Irrespec- 
tive of  any  intent  to  violate  them ;  the  pur- 
pose being  to  require  a  degree  of  diligence 
for  the  protection  of  the  public  which  shall 
render  violation  Impossible."  These  observa- 
tions are  deemed  equally  applicable  to  the 
present  case,  as  our  statute  may  be  prqperly 
designated  a  police  regulation  also.  In  State 
v.  Privett  49  N.  C.  100,  the  court  Instructed 
the  Jury  to  the  effect  "that.  If  the  principal 
Instructed  his  clerk  not  to  sell,  he  would  not 
be  liable  for  the  sale  by  the  clerk,  unless 
such  Instruction  had  been  abrogated  express- 
ly or  by  a  course  of  conduct  which  would 
tacitly  amount  to  the  same."  When  this  case 
was  before  the  Supreme  Court,  speaking  of 
this  Instruction,  tbe  court  said  that  the 
defendant  could  not  complain  of  It,  because 
It  was  In  bis  favor;  but  tbe  court  took  oc- 
casion to  express  Its  disapproval  of  tbe  In- 
struction by  saying  "that  If  they  are  to  have 
the  effect  given  them  by  the  charge  In  this 
case,  and  In  the  argument  of  defendant's 
counsel,  tbe  act  under  which  this  prosecution 
is  had  will  be  very  easily  evaded."  This 
language  Indicates  that  the  court  would  have 
reversed  the  case  If  It  could  have  done  so. 
Bearing  upon  this  general  proposition,  see 
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also,  Noecker  ▼.  People,  91  III.  404;  Mc- 
Cutchoon  V.  People,  «0  111.  606;  Mosler  v. 
State,  47  Ark.  110,  14  S.  W.  473;  Ix)eb  v. 
Georgia,  75  Ga.  258 ;  Snider  v.  State,  81  Ga. 
753,  7  S.  W.  631,  12  Am.  St.  Rep.  S-TO;  Riley 
V.  State,  43  Miss.  397;  Dudley  v.  Sautblnc, 
49  Iowa,  050,  31  Am.  Rep.  105;  People  v. 
Blake,  52  Mich.  560, 18  N.  W.  300. 

It  Is  suggested  by  counsel  for  defendant 
that  Mr.  O'Conner,  who  was  In  charge  of 
the  roulette  wheel,  was  not  shown  to  hare 
been  an  employe  of  the  defendant  at  the  time 
Clements  was  in  the  saloon,  and,  the  defend- 
ant being  absent,  there  could  be  no  conviction. 
It  having  appeared  in  evidence  that  this 
gambling  device  was  In  the  defendant's  sa- 
loon, and  that  O'Conner  was  oi)erating  It, 
and  at  Ica^t  one  witness  testified  that  be  be- 
lieved be  saw  a  barkeeper  there  when  be 
came  in,  and  as  the  defendant,  who  was  pos- 
sessed of  the  knowledge  as  to  whether  these 
parties  were  employes  of  his  or  not,  failed 
to  testify  that  they  were  not  employes,  al- 
though he  gave  evidence  In  the  case,  the  jury 
were  warranted  In  concluding  that  employes 
of  the  defendant  were  present,  and  granted 
permission,  by  falling  to  exclude  these  minors 
from  the  .place,  as  was  their  duty  to  do. 

The  rulings  as  to  evidence  and  the  tenth 
and  eleventh  paragraphs  of  the  court's  in- 
structions, authorizing  conviction  for  acts 
of  employes  without  kuowiedge  or  consent 
of  the  defendant,  and  notwithstanding  his  in- 
structions to  them,  seem  to  be  fully  sustained 
by  the  weight  of  authority. 

The  eighth  assignment  of  error  challenges 
the  refusal  of  the  court  to  give  Instructions 
1,  2,  and  3,  requested  on  behalf  of  the  defend- 
ant. As  to  these  instructions,  counsel  In 
his  brief  says  that,  "If  given  to  the  Jury, 
would  have  enabled  It  to  have  passed  on  the 
good  faith  of  the  defendant  in  seeking  to  obey 
the  law,  and  the  Jury  would  have  been  com- 
pelled to  find  the  defendant  not  guilty  under 
the  testimony."  As  has  been  stated  In  anoth- 
er part  of  this  opinion,  good  faith  of  the 
defendant  docs  not  constitute  a  legal  de- 
fense, and  while  the  court,  in  a  case  where 
It  has  discretion,  may  consider  good  faith 
In  assessing  the  punishment,  evidence  tending 
to  show  good  faith  does  not  enter  Into  the 
question  of  whether  the  defendant  Is  guilty 
or  not  guilty,  the  sole  question  which  the  Ju- 
ry are  authorized  to  determine.  These  In- 
structions were  therefore  properly  refused. 

The  ninth  and  tenth  as-slgnments  cannot  be 
sustained  for  reasons  heretofore  stated.  They 
are  based  upon  the  view  that  O'Conner  was 
not  an  employe  of  the  defendant.  The  court 
submitted  the  question  to  the  Jury  as  to 
whether  the  offense  was  committed  by  em- 
ployes or  not,  and.  In  the  eleventh  and 
twelfth  Instructions  given  by  the  court  of 
Its  own  motion,  the  court  plainly  informed 
the  Jury  that  there  could  be  no  conviction 
unless  the  Jury  believed  from  the  evidence 
and  beyond  a  reasonable  doubt  that  the  of- 


fense charged  was  committed  by  the  defend- 
ant or  one  of  bis  employes.  The  instructions 
requested  by  the  defendant  were  not  broad 
enough.  In  that  they  limited  the  Issue  to  Mr. 
O'Conner,  who  was  In  charge  of  the  roulette 
game  authorized  to  be  conducted  in  the  de- 
fendant's saloon. 

The  assignment  that  tbe  indictment  was 
not  sufficiently  specific  is  not  well  taken,  be- 
cause this  objection  was  not  raised  by  demur- 
rer, motion  to  quasb,  or  by  motion  in  arrest  of 
Judgment  Tbe  overruling  of  the  motion  for 
a  new  trial  was  not  assigned  as  error  in  this 
court,  and  is  therefore  not  before  ua. 

There  being  no  error  in  the  record,  the 
Judgment  of  the  court  below  Is  affirmed,  with 
costs.    It  is  so  ordered. 

MILLS,  C.  J,,  and  PARKER,  ABBOTT, 
and  MAXN,  JJ.,  coiumr.  POPE.  J.,  having 
tried  the  case  below,  did  not  participate  in 
this  decision. 


(U  N.M.  245) 
.!  MOGOLLON  GOLD  &  COPPER  CO.  V 
STOUT. 

(Supreme  Court  of  New  Mexico.  Aug.  28,  1907.) 

1.  JtiBT— RioHT  TO  Jury  Tbiait— Assessment 
OP  Damages. 

In  a  suit  for  damages,  where  an  injunc- 
tion is  also  asked,  if  the  suit  is  primarily  for 
the  injunction,  and  the  right  to  damages  is  mere- 
ly incidental  to  and  dependent  upon  plaintiff's 
right  to  the  injunction,  the  court  may,  without 
the  intervention  of  a  jury,  assess  the  damages 
already  sustained ;  but,  if  the  action  ia  brought 
primarily  for  the  recovery  of  a  money  judgment. 
It  is  triable  by  a  jury,  notwitii-itandinK  tliat 
the  plaintiff  also  asks  for  an  injunction  against 
the  further  violation  of  his  rights. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Jury,  §§  35-S3.] 

2.  Continuance— Discretion  op  Court. 

In  the  case  at  bar  tbe  court  committed  no 
error  in  overruling  defendant's  motion  for  a 
continuance,  as  the  granting  or  refusing  of  a 
continuance  In  any  case  rests  in  the  sound  dis- 
cretion of  the  court;  and  as  In  thia  cause  tbe 
case  was  first  set  for  trial  for  the  mouth  of 
June,  1!X)5,  and  on  .Tuly  6.  19(15,  was  reset  in 
open  coiirt  for  trial  for  December,  1905,  there 
was  no  abuse  of  discretion  in  tlie  refusal  of  tbe 
court  to  grant  a  further  continuance,  and  to  be- 
gin the  trial  of  the  case  Decpmiier  13,  ]905. 

FEd.  Note. — For  cases  in  t>oint,  see  Cent.  Dig. 
vol.  10,  Continuance,  IS  6,  7.] 

3.  Appeal— Assignments  of  Error. 

Assignments  of  error  as  to  tbe  admissi- 
bility or  nouadmi^jsibility  of  evidence,  which  are 
in  general  terms  and  do  not  point  out  the  par- 
ticular question  and  nnswors  objected  to,  will 
not  be  considered  by  this  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3U10.] 

4.  DAMAOE.S— .VTTEMPT  TO   ARREST   LOSS, 

When  the  injured  i>arty  finds  that  a  wrong 
is  being  done  him,  iip  siiould  use  all  reoRonable 
means  to  arrest  the  loss,  and  when  a  reasonable 
and  bona  fide  attempt  is  made  to  reduce  the 
damage,  even  if  by  such  attempts  the  loss  is  in- 
creased, it  does  not  relieve  the  wrongdoer  from 
a  suit  tor  the  full  recovery  of  the  damages 
claimed. 

I  ICd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  {{  110-132.] 
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5.  Same— iNJtTBT  to   Gbowino  Tbees— Bvi- 

DENCB. 

In  a  suit  for  damages  for  the  destruction  of 
growing  fruit  trees  and  grapevines,  it  is  compe- 
tent to  prove  the  damages  such  as  are  here 
claimed,  by  allowing  the  value  of  the  trees  and 
vines  destroyed,  or  by  showiug  the  value  of  the 
real  estate  with  the  trees  and  vines  growing  up- 
on it  aud  its  depreciation  by  reason  of  their 
loss,  or  in  both  ways. 
(Syllabus  by  the  Court.) 

Error  to  District  Court,  Socorro  County; 
before  Justice  Frank  W.  Parlier. 

Action  by  the  Mogollon  Gold  &  Copper 
Company  against  John  W.  Stout.  Judgment 
for  defendant,  aud  plaintiff  brings  error. 
Aiuended  and  affirmed. 

The  complaint  in  this  case  discloses  that 
In  the  year  1883  the  defendant  In  error  set- 
tled on,  and  has  since  resided  upon,  a  cer- 
tain tract  of  land  situated  in  the  county  of 
Socorro,  in  this  territory,  containing  a  trifle 
over  100  acres,  and  that  In  April,  1894,  the 
United  States  patented  the  same  to  him; 
that  immediately  upon  his  settlement  upon 
the  land  in  1883  defendant  in  error  took  and 
appropriated  one  cubic  foot  of  water  per  sec- 
ond from  Mineral  creelt,  vt'hen  that  amount 
of  water  was  flowing  in  said  creek,  by  build- 
ing a  certain  Irrigation  ditch  about  1,800 
feet  long  and  20  inches  in  width,  extending 
from  a  point  on  Mineral  creek  above  lands 
of  defendant  in  error  down  to  and  across 
his  lands;  that  the  water  so  appropriated 
was  nsed  for  irrigating  his  lands,  vineyard, 
fruit  trees,  plants,  and  vegetables,  and  for 
watering  his  live  stock,  and  for  domestic 
purposes;  that  his  lands  were  Irrigated  from 
five  or  six  times  during  each  season;  that 
at  the  time  of  his  appropriation  the  water 
of  Mineral  creek  was  pure,  ond  suitable  for 
the  purposes  for  which  it  was  appropriat- 
ed; that  in  the  year  1893,  plaintiff  In  error 
erected  a  large  quartz  or  stamp  mill,  with  a 
crushing  capacity  of  over  100  tons  for  every 
24  hours,  some  distance  above  the  head  of 
the  Irrigation  ditch,  and  so  near  Mineral 
creek  that  the  tailings  from  the  mill  ran  In- 
to Mineral  creek  and  polluted  the  waters  of 
that  stream  with  mineral  poison  and  other 
substances  highly  Injurious  to  vegetable  and 
animal  life;  that  the  tailings  and  other  dele- 
terious substances  were  carried  by  the  waters 
of  the  crook  into  the  irrigation  ditch  of  de- 
fondant  in  error  and  upon  and  over  his 
lands;  that  by  reason  of  the  pollution  of 
the  water  the  same  was  rendered  unfit  for 
the  uses  and  purposes  for  which  It  had  been 
appropriated,  and  that  by  reason  of  the  tail- 
ings running  into  the  Irrigation  ditch  it  has 
filled  up,  and  the  lands  thereunder  have  been 
permanently  Injured  by  the  deposit  thereon 
of  the  tailings  and  the  mineral  poisons;  that 
the  alfalfa,  a  vineyard,  trees,  plants,  and 
vegetables  of  defendant  In  error  have  ceased 
to  grow  and  be  productive ;  and  that  he  has 
wholly  lost  his  crops,  and  the  alfalfa,  vine- 
yard, trees,  plants,  and  vegetables  have  been 
poisoned,  dried   up,  and  wholly  destroyed, 


and  defendant  in  error  has  been  derived  of 
the  use  of  said  water  for  his  stock  and  for 
domestic  purposes.  Damages  were  asked  In 
the  sum  of  ^,000.  Defendant  in  error  also 
asked  for  an  injunction,  and  that  be  be  de- 
creed to  have  prior  right  to  the  use  of  the 
waters  of  Mineral  creek,  to  the  full  extent 
of  bis  prior  appropriation,  and  for  general 
relief.  Issues  were  finally  Joined,  and  the 
cause  was  set  for  trial,  at  the  next  term  of 
court  Motion  was  made  to  strike  the  cause 
from  the  trial  docket,  which  was  denied. 
Motion  for  a  continuance  was  made,  and 
was  likewise  denied,  and  the  case  was  finally 
heard  by  a  Jury,  which  returned  a  verdict 
in  favor  of  plaintiff  below,  defendant  in  error 
herein,  for  the  sum  of  $2,000  damages.  At 
the  suggestion  of  the  court  $&")0  of  the  ver- 
dict was  remitted,  and  judgment  was  entered 
for  the  sum  of  $1,300.  Motion  for  new  trial 
was  argued  and  overruled,  and  a  writ  of 
error  was  sued  out. 

McMillen  &  Raynoids  and  Dougherty  & 
Griffith,  for  plaintiff  in  error.  James  G. 
Pitch  and  W.  H.  Winter,  for  defendant  in 
error. 

MILLS,  C.  J.  (after  stating  the  facte  as 
alwve).  On  the  several  assignments  of  er- 
ror we  will  consider  those  that  we  deem  per- 
tinent to  the  proper  disposition  of  this  case. 
It  will  not  be  necessary  to  take  them  up 
severally,  as  those  which  relate  to  the  meas- 
ure of  damages  can  properly  be  considered 
together. 

1.  The  first  alleged  error  to  be  considered 
is  that  the  court  below  erred  in  ovemiling 
the  motion  of  defendant  to  strike  the  cause 
from  the  jury  trial  docket  and  In  submitting 
the  cause  to  trial  by  jury.  The  claim  of 
plaintiff  In  error  Is  based  upon  the  well- 
known  principle  that,  If  jurisdiction  attaches, 
a  court  of  equity  will  go  on  and  do  com- 
plete justice,  although  in  Its  progress  it  may 
decree  on  matter  which  was  cognizable  at 
law,  and  that,  as  the  complaint  In  this  case 
set  up  facts  which  called  for  both  legal  and 
equitable  relief,  when  the  court  trsok  Juris- 
diction for  the  puriwse  of  administering 
equitable  relief— that  Is,  Issuing  the  Injunc- 
tion prayed  for — it  took  Jurisdiction  of  th<t 
case  for  ail  purposes,  and  would  Itself  de- 
cide the  question  of  fact  involved  in  the 
case,  without  the  intervention  of  a  jury. 
Our  Code  of  Civil  Procedure  authorizes  the 
uniting  of  both  legaf  and  equitable  causes  of 
action  In  the  same  complaint,  where  they 
arise  out  of  the  same  transaction  or  transac- 
tions, connected  with  the  same  subject  of 
action.  Subsection  33,  $  2685,  Comp.  Laws 
1897.  Even  a  cursory  examination  of  the 
statement  of  facts  which  precedes  this  opin- 
ion will  show  that  the  legal  and  equitable 
causes  of  action  stated  in  the  complaint 
arise  out  of  the  same  transaction.  Indeed, 
it  is  nowhere  contended  that  the  complaint 
improperly  Joined   causes   of   action.     The 
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complaint  seta  up  what  imder  the  common- 
law  rules  would  have  been  a  good  declara- 
tion In  trespass  on  tbe  case,  and  also  asks 
for  two  remedies,  to  wit:  (1)  A  Judgment 
for  the  sum  of  |2,000;  and  (2)  that  the  plain- 
tiff be  decreed  to  have  a  prior  right  to  the 
use  of  the  waters  of  Mineral  creek,  and  that 
the  copper  company  be  enjoined  from  pol- 
luting the  waters  of  said  creek.  The  record 
also  discloses  that  a  verdict  was  returned 
by  the  Jury  which  tried  the  cause  In  De- 
cember, 1905,  while  nothing  was  done  about 
securing  the  restraining  order  until  March, 
1906,  more  than  two  months  after  the  Jury 
had  passed  upon  the  cause.  Indeed,  the 
record  does  not  show  that  a  permanent  in- 
junction has  ever  been  granted  in  the  case. 
By  section  1868  of  the  Bevised  Statutes 
of  the  United  States  the  district  courts  of 
this  and  other  territories  possess  chancery 
-as  well  as  common-law  Jurisdiction,  and  at 
one  time  it  was  a  serious  question  as  to 
whether  a  territorial  Legislature  had  the 
right  to  adopt  a  Code  of  Civil  Procedure; 
but  on  April  7,  1874,  this  right  was  given 
by  act  of  Congress,  but  attached  to  it  is  the 
proviso  that  by  the  enactment  of  a  Code  no 
person  should  be  deprived  of  the  right  of 
trial  by  Jury  in  cases  cognizable  at  common 
law.  There  Is  no  doubt,  as  stated  above, 
but  that  the  complaint  in  this  case,  down  to 
the  prayer  for  relief,  sets  up  a  state  of 
facts  which  was  "cognizable  at  common 
law,"  and  which  entitled  the  plaintiff  to 
the  right  of  a  trial  by  Jury;  and  under  the 
acts  of  Congress  Just  above  referred  to  the 
Legislature  could  not,  even  if  It  had  been 
so  disposed,  which  we  do  not  even  for  a 
moment  Intimate,  have  taken  away  the  right. 
The  mere  fact  that  the  defendant  in  error 
united  In  one  complaint  the  necessary  al- 
legations and  prayers  for  legal  and  equi- 
table relief  does  not  deprive  him  of  his 
right  to  a  Jury  trial  on  the  legal  Issues;  and 
this  has  been  the  holding,  and  we  think 
properly,  In  nearly  all  of  the  Code  states. 
Pomeroy's  Code  Remedies,  §§  59,  86;  Hill  v. 
Smith,  27  Cal.  476;  Potter  v.  Froment,  47 
Cal.  165;  Hudson  v.  Caryl,  44  N.  Y.  553; 
Sternberger  v.  McGovem,  56  N.  Y.  12;  Mc- 
Pherson  v.  Featherstone,  37  Wis.  632; 
Hughes  v.  Dunlap,  91  Cat.  385,  27  Pac.  642. 
And  the  highest  federal  court  has  held  like- 
wise in  a  case  very  similar  to  this  which 
came  up  from  Montana,  when  it  was  still 
a  territory,  and  Its  courts  were  organized 
under  a  law  about  the  same  as  ours.  The 
syllabus  in  the  case  of  Basey  et  al.  v.  Gal- 
lagher, 20  Wall.  (U.  S.)  670,  22  L.  Ed.  452, 
which  was  decided  in  1874,  says:  "Although 
by  the  organic  act  of  the  territory  of  Mon- 
tana common-law  and  chancery  Jurisdiction 
is  exercised  by  the  same  court,  and  by  legis- 
lation of  the  territory  the  distinctions  be- 
tween the  pleadings  and  modes  of  proce- 
dure in  common-law  actions  and  those  in 
equity  suits  are  abolished,  the  essential  dis- 


tinction between  law  and  equity  is  not 
changed.  The  relief  which  the  law  affords 
must  be  administered  through  the  interven- 
tion of  a  Jury,  unless  a  Jury  be  waived.  The 
relief  which  equity  affords  must  be  applied 
by  the  court  itself."  And  the  same  role 
has  been  held  to  be  the  law  in  Hornbockle 
T.  Toombs,  18  Wall.  (U.  8.)  648,  21  L.  Ed. 
966,  Hershfield  v.  Qrifflth,  18  Wall  (U.  S.) 
657,  21  L.  Ed.  968,  and  Oavia  ▼.  Bilsland. 
18  Wall.  (U.  S.)  659,  21  L.  Ed.  969. 

It  will  be  observed  that  all  of  these  fed- 
era)  cases  were  decided  before  the  passage 
by  Congress  of  the  act  of  April  7,  18T4, 
which  expressly  saves  to  a  litigant  the 
right  of  trial  by  Jury.  It  is  true  that  the 
plaintiff  In  error  quotes  in  support  of  his 
contention  the  case  of  Lynch  y.  Metropolitan 
Ry.  Co.,  129  N.  T.  274,  29  N.  E.  315,  15 
L.  R.  A.  287,  26  Am.  St.  Rep.  523,  and  sev- 
eral federal  cases;  but  the  Lynch  Case  seems 
to  stand  alone,  and  Is,  we  think,  overwhelm- 
ed by  the  number  of  cases  which  hold  t* 
the  contrary,  while  all  of  the  federal  cases 
cited,  except  the  first,  refer  to  damages  as 
to  infringements  of  patents,  which  class  of 
cases  is  governed  by  statute — sections  4919 
and  4921,  Rev.  St  U.  S.  [U.  &  Comp.  St.  1901. 
pp.  3394,  3395],  providing  that  damages  for 
infringement  may  be  adjudged  either  In 
taw  or  equity.  The  first  case  cited  by  coun- 
sel for  plaintiff  in  error  is  that  of  Barton 
v.  Barbour,  104  U.  S.  126,  26  L.  Ed.  672; 
and,  as  we  understand  that  case,  all  that  the 
court  holds  is  tliat  a  receiver  of  an  insolvent 
railroad,  where  the  decree  appointing  him 
provides  that  he  has  authority  to  defend  all 
actions  brought  against  him  by  leave  of  the 
court,  cannot  be  sued  as  such  receiver  in 
another  Jurisdiction,  nnless  the  order  of  the 
court  by  which  he  was  appointed  receiver 
for  leave  to  bring  the  suit  be  first  obtained. 
The  true  rule  seems  to  us  to  be  that  in  a 
suit  for  damages,  where  an  injunction  Is  al- 
so asked,  if  the  suit  is  primarily  for  the 
injunction  and  the  right  to  damages  is  mere- 
ly incident  to  and  dependent  upon  plain- 
tifTs  right  to  the  injunction,  the  court  may 
without  the  Intervention  of  a  Jury  assess 
the  damages  already  sustained;  but,  if  the 
action  Is  brought  primarily  for  the  recovery 
of  a  money  Judgment,  it  is  triable  by  a 
Jury,  notwithstanding  the  plaintiff  also  asks 
for  an  injunction  against  the  further  viola- 
tion of  his  rights,  or  an  injunction  pendente 
lite.     24  Cyc.  122. 

2.  The  next  error  assigned  which  we  need 
to  consider  is  that  the  court  below  erred  In 
overruling  defendant's  motion  for  a  continu- 
ance. The  record  shows  that  the  complaint 
in  this  case  was  filed  on  July  13,  1904. 
On  August  13,  1904,  a  special  answer.  In  the 
nature  of  a  plea  in  abatement,  was  filed, 
stating  that  the  name  in  which  defendant 
was  sued  was  not  its  true  name.  On  Sep- 
tember 9,  1904,  answer  was  filed,  and  on 
September    12,   1904,   leave   was   given    to- 
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amend  the  complaint  by  correcting  the  name 
of  the  defendant  by  interlineation.  The 
case  appears  to  have  been  set  for  trial  on 
the  Jury  trial  list  for  the  June,  1905,  term 
of  conrt,  for  a  motion  was  made  to  strike 
the  cause  from  the  Jury  trial  docket,  which 
motion  ou  June  30,  1005,  was  oTerruled,  and 
on  July  6,  1905,  the  case  was  again  set  in 
open  court  for  trial  for  the  second  Monday 
of  the  next  ensuing  term  of  court — 1.  e.,  the 
December,  1905,  term.  On  December  6. 
1005,  motion  for  security  for  costs  was  filed, 
and  on  the  10th  of  the  same  month  such 
security  was  filed,  and  three  days  later  a 
motion  and  affidavit  for  continuance  was 
filed,  which  motion  was  presumably  over- 
ruled, as  the  cause  was  tried;  the  trial  com- 
mencing on  December  13,  1905.  This  court 
has  repeatedly  held  that  the  granting  or 
refusing  of  a  continuance  In  any  case  resta 
In  the  sound  discretion  of  the  court,  and 
will  not  be  ground  for  error  unless  the  court 
grossly  abuses  such  discretion.  Beall  v. 
Territory,  1  N.  M.  507;  Territory  v.  Padilla, 
12  N.  M.  1,  71  Pac.  1084. 

We  can  see  no  abuse  of  discretion  on  the 
part  of  the  court  In  the  case  at  bar  In  re- 
fusing the  motion  for  continuance.  The  case 
was  first  set  on  the  Jury  trial  docket  for  the 
June  term,  A.  D.  1905,  and  on  July  6,  1905,  in 
open  court,  was  reset  for  the  second  Monday 
of  the  following  December  term  of  conrt 
We  know  of  no  greater  publicity  that  can 
be  given  as  to  when  a  case  will  be  tried  than 
to  set  it  in  open  court.  It  Is  true  that  the 
aflJdavlt  for  continuance  sets  out  that  the 
attorneys  for  the  defendant  below  had  no 
notice  of  such  setting  until  November  22, 
1903;  but  it  seems  to  us  that  they  should 
have  had  such  notice  long  before  that  day, 
for  an  attorney  who  has  cases  on  the  docket 
should  be  In  attendance  at  court  while  It 
Is  In  session,  or  at  least  should  have  some 
one  there  who  will  advise  of  the  action  of 
the  court  In  any  matters  In  which  he  may  be 
Interested.  We  will  also  take  Judicial  no- 
tice of  the  fact  that  the  December  term,  1905, 
of  the  district  court,  sitting  within  and  for 
Socorro  county,  began  on  December  4,  1905, 
and  that  the  second  Monday  of  said  term 
was  December  11th.  Consequently  from  No- 
vember 22d,  when  the  attorneys  for  the  de- 
fendant below  admit  that  they  had  notice 
of  the  setting  of  the  case  to  December  11th, 
was  nearly  three  weeks — ample  time.  It  seems 
to  us,  to  prepare  for  trial.  The  first  affida- 
vit for  continuance  was  not  filed  until  De- 
cember 13,  1005,  two  days  after  the  case  was 
set  for  trial.  We  see  no  error  in  the  refusal 
of  the  court  to  grunt  the  continuance  asked 
for. 

3.  Five  of  the  alleged  errors  relate  to  the 
admission  of  evidence  objected  to  by  plaintiff 
In  error.  Each  of  these  objections,  as  shown 
In  the  motion  for  a  new  trial  and  assigned 
as  error,  is  In  the  most  general  terms,  and 
does  not  jioliit  out  the  particular  question  and 
auswer  objected  to.    In  order  to  ascertain 


what  they  are,  we  would  have  to  search  the 
entire  evidence  and  the  rulings  of  the  court 
most  carefully,  and  endeavor  to  ascertain 
which  questions  and  answers  the  plaintiff  in 
error  objected  to,  and  even  then  we  might 
not  select  all  of  those  which  were  regarded 
as  harmful  by  its  counsel.  It  Is  a  well-set- 
tled rule  of  this  court  that  we  will  not  re- 
view alleged  erroneous  rulings  of  the  trial 
court  uiKtu  the  admissibility  or  nonadmissi- 
bllity  of  evidence,  unless  they  are  specifical- 
ly pointed  out  In  the  case  of  Anderson  v. 
Territory,  4  N.  M.  213,  13  Pac.  21.  this  court 
lays  this  down  as  the  rule,  and  quotes  ap- 
provingly the  law  as  laid  down  In  Grant  v. 
Westfali,  57  Ind.  126,  as  follows:  "It  has 
been  repeatedly  held  by  this  court  that  when 
a  party  complains  of  an  alleged  erroneous 
decision  of  the  court  trying  the  cause,  either 
In  the  exclusion  or  admission  of  evidence, 
he  must  point  out  in  his  motion  for  a  new 
trial  with  Reasonable  certainty  the  particu- 
lar evidence  admitted  or  excluded ;  otherwise, 
the  court  below  need  not,  and  this  court  will 
not,  consider  such  alleged  erroneous  deci- 
sion." And  we  have  held  the  same  as  late  as 
the  case  of  Territory  v.  Cordova,  11  N.  M. 
3(i7,  68  Pac.  919,  in  which  case  authorlUes 
are  cited.  We  see  no  good  reason  for  de- 
parting from  the  law  as  heretofore  announced 
by  this  court,  and  we  will  not  consider  the 
objections  to  the  Introduction  of  the  testi- 
mony, except  In  so  far  as  we  are  obliged  to 
do  so  in  passing  on  the  giving  and  refusing  of 
Instructions  by  the  court  to  the  Jury. 

4.  The  other  alleged  errors  relate  to  the 
measure  of  damages.  These  alleged  errors 
are  based  upon  the  admission  of  certain  evi- 
dence by  the  court  the  refusal  of  the  court  to 
give  to  the  Jury  certain  Instructions  asked 
by  plaintiff  In  error,  and  the  giving  of  cer- 
tain instructions  asked  by  the  defendant  In 
error,  to  ail  of  which  objections  were  duly 
made  and  exceptions  saved.  One  of  the  ex- 
ceptions Is  that  It  was  error  to  permit  evi- 
dence to  go  to  the  Jury  as  to  the  damages 
caused  by  the  tailings  remaining  on  the 
lands,  because  the  water  which  contained  the 
tailings  was  turned  upon  such  lands  by  the 
defendant  In  error.  The  evidence  discloses 
that  the  spring  of  the  year  1904  was  very  dry, 
and  that  much  vegetation  was  destroyed  by 
reason  of  the  prevailing  drought;  that  de- 
fendant In  error  knew  that  tailings  from 
the  mill  of  plaintiff  In  error  was  In  the  water 
which  ran  down  Mineral  creek  and  into  his 
Irrigation  ditch,  but  that  he  thought  that  much 
loss  would  be  prevented  by  Irrigating  his 
alfalfa,  trees,  vines,  and  vegetables  with  such 
water,  even  If  ix)lluted,  as  without  such  irri- 
gation they  would  be  completely  destroye<l. 

The  Instruction  given  by  the  court  In  re- 
gard to  this  point  Is  numbered  7,  and  Is  as 
follows,  to  wit :  "(7)  Ton  are  instructed  that 
If  you  believe  from  the  preponderance  of 
the  evidence  the  plaintiff  has  acquired  the 
right  to  use  the  water  of  Mineral  creek  for 
the  Irrigation  of  his  farm  ptlor  to  the  pollu- 
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tlon  of  the  same  by  defendant  corporation  by 
allowing  the  tniliugs  from  its  quartz  mill  to 
flow  therein,  then  you  are  Instructed  that  It 
devolved  upon  the  plaintiff,  before  using  the 
said  water  for  Irrigation,  to  use  ordinary 
care  in  determining  whether  said  water,  so 
polluted,  would  Injure  the  vegetation  on  his 
farm  or  would  injure  the  soil  thereof,  and, 
falling  to  exercise  said  ordinary  care,  he  can- 
not recover  in  this  case,  unless  you  further 
find  from  a  preponderance  of  the  evidence 
that  he  was  comijelled  to  use  said  water  for 
Irrigation,  and  In  the  exercise  of  ordinary 
care  and  prudence  he  elected  to  use  said  wa- 
ter in  Its  polluted  condition,  as  calculated 
to  result  in  less  injury  to  him  than  to  fall 
to  irrigate  his  said  land  at  all.  In  which  event 
you  will  not  refuse  to  award  plaintiff  such 
damages  as  be  has  suffered,  notwithstanding 
he  may  have  known,  or  with  ordinary  care 
should  have  known,  the  damaging  results  of 
such  use  of  such  water  In  such  polluted  con- 
dition; but  in  DO  event  would  the  plaintiff 
be  entitled  to  greater  damages  than  would 
have  accrued  by  not  using  the  water  so 
polluted."  This  instruction  covers  the  law 
as  we  understand  it.  It  Is  the  duty  of  a  per- 
son to  prevent  an  Injury  to  bis  property,  if  he 
can  do  so,  and,  if  he  cannot  prevent  such 
Injury  entirely,  to  take  such  reasonable  steps 
as  are  in  his  power  to  reduce  the  damages. 
This  rule  is  admirably  stated  in  13  Cyc,  71, 
72,  and  is  supported  by  citations  of  many 
cases  in  notes  43  to  46,  inclusive,  on  those 
pages.  The  rule  is:  "Where  an  injured  par- 
ty finds  that  a  wrong  lias  been  perpetrated 
on  him,  lie  should  use  all  reasonable  means 
to  arrest  the  loss.  He  cannot  stand  idly  b.v 
and  permit  the  loss  to  Increase,  and  thou  liold 
the  wrongdoer  liable  for  the  loss  which  he 
might  have  prevented.  It  is  only  iuoumbent 
upon  him,  however,  to  u.se  reasonable  exer- 
tion, and  the  question  in  such  cases  is  al- 
ways whether  the  act  was  a  reasonable  one, 
having  regard  to  all  the  circumstances  of  the 
particular  case.  The  application  of  this  rule 
sometimes  has  the  effect  of  enhancing  the 
damages,  rather  than  reducing  them;  Imt. 
where  a  reasonable  and  bona  fldc  attem])t 
has  been  made  on  the  part  of  the  plaintiff  to 
reduce  the  damages,  •  •  •  it  does  not  re- 
lieve the  defendant  from  a  full  recovery  of 
the  damages  claimed."  Plaintiff  in  error 
asked  the  court  to  Instruct  the  jury  that,  if 
the  defendant  voluntarily  turned  the  water 
carrying  the  tailings  into  his  land,  he  was 
bound  to  know  the  effect  of  so  turning  the 
water  containing  the  tailings  Into  his  land, 
and  therefore  could  recover  no  damages  on 
account  of  the  Injury  done  by  the  tailings  to 
his  land.  The  court  very  properly,  we  think, 
declined  to  give  this  Instruction,  as  the  ques- 
tion was:  Was  he  justified  In  turning  the 
water  on  his  land,  with  the  view  of  trying 
to  prevent  the  greater  damage  which  would 
occur  if  he  did  not  so  irrigate  It? 

Another  claim  of  the  plaintiff  In  error  is 
that  the  court  committed  error  in  allowing 


testimony  to  go  to  the  Jury  as  to  the  amount 
of  money  and  also  to  the  {)erc-entage  of  dam- 
age occasioned  by  the  deposit  of  the  tailings 
on  the  land,  and  as  to  the  value  of  the  fruit 
trees  in  the  orchard  and  grapevines  growing 
in  the  vineyard,  and  destro.ved  by  the  tail- 
ings; the  plaintiffs  In  error  dalmiug  that 
they  had  no  value  except  as  a  part  of  the 
inheritance,  and  that  the  true  measure  of 
damages  was  the  difference  in  the  value  of 
the  land  prior  to  the  death  of  tlie  trees  and 
vines  and  its  value  subsequent  to  that  time. 
The  authorities  on  tliis  point  are  somewhat 
In  conflict.  Some  of  the  states  have  admit- 
ted evidence  lioth  ways  on  the  question,  and 
the  rule  contended  for  by  the  plaintiff  in  er- 
ror is  not  the  only  or  universal  one.  We  be- 
lieve that  the  damages  may  be  proven  in 
either  way.  What  the  law  really  requires 
"is  that  such  damages  t>e  allowed  as,  in  the 
judgment  of  fair  men,  directly  and  naturally 
resulted  from  the  injury  for  which  the  suit 
is  brought.  This  is  the  rule  which  obtains 
in  civil  actions  for  damages.  They  have 
their  foundation  In  the  idea  of  just  com- 
pensation for  wrongs  done."  Hetzal  v,  B.  & 
O.  B.  Co.,  109  U.  S.  37,  18  Sup.  Ct.  250,  42  I* 
Ed.  648.  The  damages  to  vines  and  fruit 
trees  "is  to  be  estimated  with  reference  to 
what  they  are  worth  on  the  premises  in 
their  growing  state,  and  not  as  taken  up  and 
removed  from  the  place."  Montgomery  t. 
Locke,  72  Cal.  75,  13  I'ac.  401. 

The  Instruction  given  by  the  trial  court  la 
regard  to  the  damages  soeuis  to  us  to  be 
eminently  fair.  It  reads  as  follows:  "(0) 
Now,  if  you  find  from  the  preponderance  of 
the  evidence  in  this  case,  if  any,  that  the 
plaintiff  operated  ond  used  the  waters  of 
said  Mineral  creek  for  the  purpose  of  irrigat- 
ing his  farm,  aud  ttie  crops,  trees,  and  vines 
thereon,  prior  to  the  bringing  of  this  suit, 
and  prior  to  the  time  the  defendant  began 
depositing  the  tailings  from  their  mill  there. 
If  they  so  did,  that  the  depositing  of  such 
tailings  in  said  creek  by  said  defendant  com- 
paiii",  If  you  so  find,  ixillutcd  the  water  of 
said  stream,  and  tliat  such  tailings  were 
washed  down  by  plaintiff's  laud  and  in  his 
irrigating  ditches  during  the  year  A.  D.  1904, 
aud  that  therel)y  the  i>Iaintiff's  trees,  vines, 
crops,  and  land  were  injured,  theu  and  In 
such  event  you  shall  And  for  plaintiff  in  such 
sum  or  sums  as  will  compensate  him  for  tiie 
damages  sustained  by  him,  if  any,  during  the 
said  year  1904,  prior  to  the  bringing  of  this 
suit,  and  claimed  by  him  in  his  complaint 
therein,  in  no  event  to  exceed  the  amount  of 
damages  claimed  by  plaintiff  in  his  com- 
plaint, namely,  two  thousand  dollars."  In  a 
well-consldcred  case  In  Kansas  Involving  the 
destruction  of  fruit  trees,  the  court  said: 
"It  is  contended  that  the  question  should 
have  been  confined  to  the  value  of  the  farm 
as  a  whole  before  and  after  the  Injury,  leav- 
ing the  jury  to  compute  the  damages  by  de- 
ducting one  from  the  other.  While  this  Is 
undoubtedly  the  regular  and  proper  method 
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of  arriving  at  such  damages  as  cannot  be 
itemized  nnd  definitely  measured  In  detail, 
it  does  not  preclude  the  use  of  the  best  evi- 
dence which  the  nature  of  the  case  affords. 
Where  a  thing,  whether  it  be  a  building,  a 
tree,  or  shrub,  is  destroyed  by  a  wrongdoer, 
the  most  natural  and  best  measure  of  dam- 
age is  tile  value  of  the  thing  destroyed  as  an 
appurtenant  to  or  part  of  the  realty,  and  or- 
dinarily the  value  of  the  thing  destroyed 
would  be  the  measure  of  the  injury  to  the 
freehold."  M.,  K.  &  T.  Ry.  Co.  v.  Lycan,  57 
Kan.  035,  47  Pac.  526.  And  Ui  another  case 
the  Supreme  Court  of  Kansas  also  say:  "A 
further  claim  Is  made  that  at  most  only  nom- 
inal damages  could  be  awarded  under  the 
evidence.  The  plaintiff  showed  that  some 
150  apple  trees  had  been  destroyed  and  that 
they  were  of  the  value  of  from  $5  to  |10 
each.  The  defendants'  witnesses  testified 
that  the  farm  on  which  the  orchard  was 
growing  was  as  valuable  after  the  fire  as  it 
was  before.  It  Is  competent  to  prove  dam- 
ages such  as  were  here  claimed  by  showing 
the  value  of  the  trees  destroyed  (M.,  K.  &  T. 
By.  Co.  V.  Lycan,  57  Kan.  635,  47  Pac.  526; 
M.  C.  Ft.  8.  &  M.  R.  R.  Co.  v.  Perry.  65 
Kan.  792,  70  Pac.  876),  or  by  showing  the  de- 
preciation of  the  value  of  the  real  estate." 
A.,  T.  &  S.  F.  Ry.  Co.  v.  Oelser,  68  Kan.  281, 
75  Pnc.  (iS.  We  are  of  the  opinion  that  this 
i^  the  proper  rule,  and  that  the  damages  can 
be  proved  in  either  or  both  ways,  and  that 
this  is  the  rule  which  is  sustained  both  by 
veasou  and  by  the  weight  of  authority. 

We  have  carefully  examined  the  Instnie- 
tlous  given  by  the  court  in  this  case,  and 
we  see  no  error  in  them,  and  we  have  also 
examined  the  instructions  asked  by  plaintiff 
In  error,  and  which  virtually  ask  the  court 
to  instruct  the  jury  to  return  a  verdict  in 
favor  of  the  defendant  below,  and  we  see  no 
error  in  the  refusal  of  the  court  to  give  them. 

An  examination  of  the  record  discloses 
that  the  verdict  as  returned  by  the  Jury,  and 
the  Judgment  entered  In  the  lower  court 
against  the  defendant,  was  in  the  wrong 
name,  to  wit,  the  MogoUon  Gold  &  Copper 
Mining  Company,  and  not  against  the  Mogol- 
lon  Gold  &  Copper  Company,  as  is  shown  by 
the  special  answer  on  page  12  of  the  trans- 
cript of  record  to  be  the  true  name  of  the 
defendant  company;  and  according  to  the 
authority  vested  in  this  court  to  make  such 
amendments  as  may  be  necessary  to  do  Jus- 
tice l)etween  parties  to  the  suit,  it  is  ordered 
that  the  Judgment  of  the  lower  court  in  the 
name  of  the  Mogollon  Gold  &  Copper  Min- 
ing Company  be  affirmed  in  the  name  of  the 
Mogollon  (Jold  &  Copper  Company,  and  the 
cause  Is  remanded  to  the  lower  court,  with 
direetion.s  to  execute  the  Judgment  as  amend- 
ed ;   and  it  Is  so  ordered. 

POPE,  MANX.  ABl'.OTT.  and  McFIE,  JJ., 
concur.  PAUKKR.  J.,  having  tried  this  case 
below,  took  no  part  in  this  docisJon. 


(M  x.M.  m) 
UNITED  STATES  v.  TALLMADGE  et  al. 
(Supreme  Court  of  New  Mexico.    Aug.  30, 1907.) 

Indictment— Finding   bt  Gband  Juby— Iu- 

peaciiment. 

Meml>ers  of  the  grand  jury,  under  our  stat- 
ute, will  not  be  permitted  to  impeach  an  indict- 
ment duly  found,  returned  in  open  court,  and 
filed  as  such,  by  tratifying  as  to  what  was  said 
by  the  prosecuting  officer,  while  advising  with 
them  in  his  official  capacity. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  {  53.] 

(Syllabus  by  the  Court) 

Api)eal  from  Fifth  Judicial  District  Court ; 
before  Justice  Wm.  11.  Pope. 

Benjamin  H.  Tallmadge  and  others  were 
Indicted  for  conspiracy.  Judgment  vacating 
the  indictments,  and  the  United  States  ap- 
peals.   Reversed. 

W.  H.  H.  Llewellyn,  E.  L.  Medler,  and  U. 
S.  Bateman,  for  the  United  States.  Catron 
&  Gortner  and  J.  M.  Hervey  (A.  M.  Steven- 
son and  Daniel  Prescott,  of  counsel),  for  ap- 
pellees. 

MANN,  J.  At  the  November,  1903,  term 
of  the  district  court  of  the  Fifth  Judicial  dis- 
trict, sitting  for  the  trial  of  causes  arising 
under  the  Constitution  and  laws  of  the  Unit- 
ed States,  the  defendants  were  Indicted  upon 
various  charges  concerning  the  public  lands 
of  the  United  States,  charging  conspiracy  to 
defraud  the  government,  perjuries,  suborna- 
tion of  perjury,  and  other  offenses  of  like 
nature;  the  indictments  being  numerous,  but 
all  relating  to  like  transactions  referring  to 
certain  land  entries  and  proofs  under  the 
laws  of  the  United  States.  To  some  or  all 
of  the  indictments  appellees  filed  pleas  In 
abatement,  setting  up  the  specific  grounds, 
to  some  of  which  grounds  demurrers  were 
interposed  and  sustained  by  the  trial  court, 
and  upon  the  remaining  Issues  appellant 
made  answer,  and  the  issues  thus  formed 
were  submitted  to  a  Jury.  The  Issue  thus 
tried  consists  of  alleged  misconduct  of  the 
United  States  district  attorney:  (1)  In  urg- 
ing to  and  upon  the  grand  Jury  that  the  in- 
terests of  the  government  of  the  United 
States  re<]Uired  and  demanded  that  said 
grand  jury  should  find  an  Indictment  against 
said  defendants;  (2)  that  he  stated  to  said 
grand  jury  that  the  evidence  theretofore 
considered  by  them  was  amply  sufficient  up- 
on which  to  find  indictments  against  said 
defendants;  (3)  that  he  stated  to  said  grand 
jury  that,  if  they  did  not  find  and  return 
a  true  bill  or  true  bills  against  said  defend- 
ants, upon  the  evidence  theretofore  given  be- 
fore them,  that  lie,  the  said  Llewellyn,  would 
have  the  grand  Jury  dismissed.  Upon  the 
trial  of  these  Issues  the  court  permitted  mem- 
bers of  the  grand  jury  to  testify  as  to  what 
was  said  by  the  United  States  district  at- 
torney in  the  grand  Jury  room;  in  fact  the 
sole  evidence  upon  the  issues  raised  by  the 
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plea  was  the  evidence  given  by  the  grand 
jury  and  by  the  United  States  district  at- 
torney. This  evidence  was  admitted  over  the 
objection  and  protest  of  the  United  States, 
and  exceptions  to  the  court's  rulings  upon 
the  admission  of  such  evidence  were  duly 
taken  at  the  time.  The  jury  found  for  the  ap- 
pellees as  to  all  the  indictments.  A  mo- 
tion for  a  new  trial  was  heard  and  sustain- 
ed as  to  certain  indictments  and  overruled 
as  to  others,  and  final  judgment  rendered 
against  the  United  States  abating  the  indict- 
ments, from  which  judgment  the  United 
States  appeals. 

We  do  not  deem  it  necessary  to  discuss 
but  one  of  the  questions  of  law  raised  by 
the  assignment  of  error  and  discussed  by 
counsel  In  their  briefs,  as  we  thinic  it  eon- 
trolling  under  the  circumstances  of  this  case. 
If  the  members  of  the  grand  jury  and  the 
district  attorney  are  competent  witnesses  to 
the  transactions  and  occurrences  concerning 
which  they  testified  in  this  case,  then  the 
verdict  of  the  jury  on  the  issues  joined  could 
not  be  disturbed.  Section  986  of  the  Com- 
piled Iaws  provides:  The  grand  jury  may, 
at  all  reasonable  times,  asli  the  advice  of 
the  court,  the  Attorney  General  or  the  dis- 
trict attorney  of  the  county,  and  whenever 
required  by  the  grand  jury  it  shall  be  the 
duty  of  the  district  attorney  of  the  county 
to  attend  them  for  the  purpo.se  of  framing 
Indictments,  or  of  examining  witnesses  in 
their  presence  but  no  district  attorney,  sheriff 
or  other  person  shall  be  permitted  to  be 
present  during  the  expression  of  opinions, 
or  giving  of  their  votes  upon  any  matters 
before  them.  Section  087  provides  that  every 
member  of  the  grand  jury  must  Iceep  secret 
whatever  he  himself,  or  any  other  grand 
juror,  may  have  said,  or  in  what  manner  he 
or  any  other  grand  juror  may  have  voted, 
on  a  matter  before  them,  and  provides  a 
penalty  for  a  violation  of  such  provisions. 
Section  988  provides  that  a  grand  juror 
may,  however,  be  required  by  the  court  to 
disclose  the  testimony  of  any  witnesses  ex- 
amined before  the  grand  jury,  for  the  pur- 
pose of  ascertaining  whether  it  is  consistent 
with  that  given  before  them,  by  any  other 
person,  upon  a  charge  against  him  for  per- 
jury, or  in  giving  his  testimony,  or  upon 
bis  trial  thereof.  The  foreman  and  each 
member  of  the  grand  jury,  before  entering 
upon  their  duties  as  such,  are  required  by 
law  to  taice  an  oath  that  they  will  diligently 
inquire  and  true  presentment  malce  of  all 
public  offenses  against  the  people  of  the  Unit- 
ed States  or  this  territory,  committed,  or  tri- 
able in  this  county,  of  which  they  shall  have 
or  obtain  legal  evidence;  that  they  shall 
present  no  person  through  malice,  hatred,  or 
ill  will ;  not  have  any  unpresented  through 
fear,  favor,  or  affection,  or  for  any  reward 
or  promise  or  hope  thereof;  but  that  In  all 
their  presentments  or  Indictments  they  shall 
present  the  truth,  the  whole  truth,  and  noth- 


ing but  the  truth,  according  to  the  best  of 
their  skill  and  understanding.  The  law  also 
makes  It  Imperative  upon  the  court  to  in- 
struct the  grand  jury  as  to  the  nature  of 
their  duties  as  such,  and  provides  that  their 
indictments,  when  found,  must  be  returned 
by  them  in  open  court,  and  the  indictments 
must  be  filed  with  the  clerk  of  the  court  and 
remain  In  his  ofilce  as  a  public  record. 

It  Is  a  serious  question,  then,  whether  in- 
dictments so  found,  presented,  and  filed  may 
be  impeached  by  members  of  the  grand  jury, 
for  such  Impeachment  would  involve  the  tes- 
timony under  oath  of  a  grand  juror  that  be 
and  his  fellow  jurors  had  violated  another 
oath,  solemnly  administered,  by  voting  a  true 
bill  upon  other  c«mslderatlous  beside  legal 
evidence^  and  that  the  Indictment  which  had 
t>een  solemnly  presented  and  filed  as  a  public 
record  did  not  present  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  according 
to  their  skill  and  understanding.  It  is  a 
principle  well  established  by  eminent  author- 
ities that,  where  there  are  statutory  provi- 
sions (such  as  ours  above  quoted)  prescrib- 
ing the  Instances  in  which  grand  jurors  may 
testify  as  to  what  occurred  before  them,  such 
.statutes  are  exclusive,  and  grand  jurors  may 
testify  In  no  other  than  the  prescribed  cases. 
17  Am.  &  Eng.  Ency.  of  Law,  1293;  People 
V.  Tliompson,  122  Mich.  413,  81  N.  W.  344; 
People  V.  Lauder,  82  Mich.  109,  40  N.  W.  950 ; 
State  V.  Johnson,  115  Mo.  4S0,  22  S.  W.  463; 
Tindle  v.  Nichols,  20  Mo.  826;  State  v. 
Baker,  20  Mo.  339;  State  t.  Hamilton,  13 
Nev.  387;  Hall  v.  State,  134  Ala.  91,  32 
South.  750.  "At  common  law  a  grand  jaror 
could  not  ordinarily  become  a  witness  as  to 
facts  occurring  or  testified  to  in  the  session 
of  the  grand  jury,  but  by  modem  statutes 
this  disability  has  been  removed  to  some  ex- 
tent" 1  Elliott  on  Evidence,  §  641,  citing 
numerous  authorities.  The  only  exceptions 
to  the  common-law  rules  made  by  our  stat- 
utes are  those  contained  In  section  988,  and 
the  evidence  offered  In  the  trial  of  the  plea 
in  abatement  did  not  come  within  these  ex- 
ceptions. That  the  common  law  prevails  in 
this  jurisdiction,  where  it  Is  applicable  to 
conditions,  except  where  It  has  been  abrogat- 
ed by  statutes,  has  been  well  settled  by  this 
court.  In  Hall  v.  State,  134  Ala.  00,  32 
South.  7.50,  a  case  very  similar  to  the  case 
at  bar,  where  the  district  attorney  was  ac- 
cused of  using  language  to  about  the  same 
effect  as  Is  alleged  was  used  by  the  United 
States  district  attorney  In  this  case,  the  court 
says,  at  page  113  of  134  Ala.,  at  page  757  of 
32  South.:  "Certainly  to  permit  a  grand 
juror  to  testify  that  one  or  more  of  the 
jury  did  not  vote  for  the  finding  of  the  bill 
of  Indictment  or  matters  Infiuencing  the  ac- 
tion of  members  of  the  grand  jury  would  be 
not  only  a  violation  of  his  oath  as  a  grand 
juror,  but  would  be  destructive  and  subver- 
sive of  the  grand  jury  as  an  institution  of 
our  judicial  system,  and  destructive  of  that 
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security  of  freedom  of  thought  and  action, 
and  therefore  of  that  Independence  so  ab- 
solutely essential  to  the  faithful  discharge 
of  the  duties  Imposed  upon  that  body,  which 
If  Impaired  or  destroyed  would  be  fatal  to  a 
vigorous  administration  of  the  criminal  law. 
Proffatt  on  Jury  Trial,  89;  17  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  1295;  State  v.  John- 
son, 115  Mo.  480,  22  S.  W.  463;  Elbln  v.  Wil- 
son, 33  Md.  135;  People  v.  Thompson,  122 
Mich.  411,  81  N.  W.  344;  Ex  parte  Sontag, 
64  Cal.  525,  2  Pac.  402." 

The  Judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial  on  the  Issues  raised  by  the  plea  in 
Abatement. 

MILLS,  C.  7.,  and  McFIE,  PARKER,  and 
ABBOTT,  JJ.,  concur.  POPE,  J.,  having 
heard  the  case  below,  took  no  part  in  this 
decision. 


<M  N.M.  t88) 

TERRITORY  v.  MEREDITH. 
(Supreme  Court  of  New  Mexico.  Aug.  28, 1907.) 

1.  Animals— Bbands— Evidence  ot  Owneb- 

SHIP. 

Tbe  statute  providing  that  unrecorded  stock 
brands  shall  not  oe  recognized  "as  any  evidence 
of  ownership"  does  not  prevent  the  recognition 
of  a  duly  recorded  brand  as  evidence  bearing  on 
the  question  of  ownership  prior  to  the  record  of 
the  brand. 

fE^.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Animals,  {  9.] 

2.  Labcent  —  Cattlb   Theft  —  Evidehck  — 
Bbakd. 

In  the  trial  of  one  charged  with  the  larceny 
of  a  calf  bearing  a  certain  brand,  which  the 
owner  did  not  have  recorded  until  after  the 
time  of  the  alleged  larceny,  evidence  is  admissi- 
ble that  the  owner  began  to  use  the  brand  10 
years  before  in  Utah,  and  since  then  had  been 
using  it  at  the  range  where  it  was  claimed  the 
larceny  occurred,  as  bearing  on  his  good  faith 
in  claiming  the  brand  and  having  it  recorded 
as  his  own,  and  on  the  felonious  intent  of  the 
appellant  in  taking  the  calf. 

3.  Witnesses— Examination— Lbadino  Ques- 
tions. 

Leading  questions  may  be  put  to  witnesses 
at  the  discretion  of  the  trial  judge,  and  no  abuse 
of  that  discretion  is  shown  by  the  record  in  this 
cause. 

[M.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §  795.] 

4.  Criminal  I^aw- Instbuctions. 

The  trial  judge  was  not  bound  on  the  evi- 
dence in  the  case  to  give  special  instructions 
on  the  law  of  accomplices. 

rE<d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  I.«w,  i|  1859,  18G0.] 

5.  Same. 

When  a  specification  of  the  material  allega- 
tions of  an  indictment  would  be  practically  no 
more  than  a  repetition  of  the  language  of  the 
indictment  itself,  it  is  not  necessary,  and  ordi- 
narily would  not  be  helpful  to  the  jury,  for  the 
court  to  include  such  a  specification  in  its  in- 
structions. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Union  County; 
before  Justice  William  J.  Mills. 


L.  A.  Meredith  was  convicted  of  larceny, 
and    appeals.     Affirmed. 

Toombs  &  Pace,  for  appellant  W.  C.  Reld, 
Atty.  Gen.,  for  the  Territory. 

ABBOTT,  J.  The  defendant,  here  the  ap- 
jiellant,  was  found  guilty  by  a  Jury  at  the 
March  term,  190C,  of  the  Fourth  district  court 
for  Union  county,  Mills,  C.  J.,  presiding,  of 
the  larceny  of  one  bead  of  neat  cattle,  a  bull 
calf,  the  property  of  Joseph  Davis.  The  calf 
was  nearly  a  year  old,  was  branded,  and  bad, 
besides,  certain  flesh  and  skin  markings  de- 
scribed In  the  evidence.  The  errors  as- 
signed relate  to  the  admission  of  certain  evi- 
dence, to  certain  Instructions  given  to  the 
Jury,  and  others  refused. 

The  first  error  alleged  is  that  the  court 
Improperly  admitted  in  evidence  a  certified 
copy  of  the  brand  of  Joseph  Davis,  who  claim- 
ed to  be  the  owner  of  the  calf ;  it  appearing 
that  It  was  not  recorded  until  about  35  days 
after  the  date  of  the  larceny  charged.  The 
statute  (section  107,  Comp.  Laws  1807),  which 
provides  that  no  brands  except  such  as  are 
duly  recorded  shall  be  recognized  in  law  as 
evidence  of  ownership,  does  not  limit  the 
time  to  which  such  proof  shall  relate.  It 
must  have  been  the  case,  when  that  law  was 
enacted,  that  many  cattle  In  the  territory 
bore  brands  which  had  not  been  recorded. 
One  object  of  the  law  was  to  have  them  re- 
corded. On  the  contention  of  the  appellant, 
the  ownership  of  cattle  branded  before  the 
passage  of  the  law  could  not  have  been  prov- 
ed by  brand,  although  record  was  made  at  the 
earliest  possible  moment  after  the  law  went 
Into  effect;  and  It  must  often  happen  that 
cattle  come  Into  the  territory  which  were 
branded  elsewhere  by  their  owners.  Can  It 
be  that  such  an  owner,  who  uses  due  dili- 
gence to  record  his  brand  after  his  arrival 
here,  is  forbidden  to  prove  his  ownership 
against  a  thief  who  takes  his  cattle  in  the 
time  which  must  elapse  before  his  brand 
could  arrive  at  the  place  of  record?  That 
certainly  Is  not  a  reasonable  view  to  take 
of  the  legislative  Intent.  2  Cyc.  325-364; 
Chesnut  v.  People,  21  Colo.  512,  42  Pac.  656 ; 
Turner  v.  State,  39  Tex.  Or.  R.  322,  45  S. 
W.  1020. 

The  appellant  next  contends  that  It  was 
error  to  admit  evidence  that  Davis  bad  used 
the  same  brand  10  years  before  In  Utah.  It 
was  charged  that  the  appellant,  who  lived 
in  the  vicinity,  had  taken  away  the  calf  in 
question  from  the  range  where  It  was  kept 
by  the  owner,  converted  It  to  his  own  use, 
and  bad  It  killed,  and  that  he  did  so  with  the 
knowledge  and  intent  essential  to  make  bis 
acts  larceny.  Evidence  of  the  extent  and 
length  of  time  of  Davis'  use  of  the  brand 
was  material  and  relevant  on  the  question  ot 
the  appellant's  probable  knowledge  of  it  as 
Davis'  brand.  Besides,  the  fact  that  the 
brand  was  not  recorded  until  after  the  al- 
leged larceny,  as  It  was  urged  In  behalf  of 
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the  appellant,  may  have  detracted  from  Its 
probative  force  and  put  In  doubt  the  good 
faith  of  Davis  In  claiming  It  as  bis;  brand. 
Evidence  that  he  had  long  used  It  was  rele- 
vant on  that  point. 

The  third  error  alleged  by  the  appellant  Is 
that  the  trial  jxidge  asl<ed  a  witness  for  the 
territory  a  leading  question.  It  is  well  estab- 
lished that  the  court  may.  In  Its  discretion, 
permit  leading  questions,  and  that  only  an 
abuse  of  that  discretion  will  warrant  an  ap- 
pellate court  In  declaring  It  reversible  error. 
Jones  on  Evidence,  §  819 ;  Greenleaf  on  Evi- 
dence (Redf.  Ed.)  §  435.  It  is  e<iually  well 
established  that  a  trial  judge  can  himself 
propound  questions  to  witnesses  (Jones  on 
Ev.  §  814),  and  It  would  follow  beyond  doubt 
that  they  might  be  leading  questions.  The 
question  asked  by  the  court  In  the  trial  of' 
the  case  at  bar  was  obviously  intended  to 
clear  up  a  misunderstanding  between  coun- 
sel for  the  appellant  and  a  witness  for  the 
territory  as  to  certain  testimony  given  on 
cross-examination  which  was  susceptible  of 
two  meanings.  The  witness  had  already  In 
effect  given  the  explanation  which  It  Is  claim- 
ed the  question  of  the  court  suggested,  and 
the  answer  to  that  question  did  no  more  than 
maiie  clear  what  might  otherwise  have  re- 
mained somewhat  obscure. 

The  ninth  assignment  of  error  Is  that  the 
court  failed  to  Instruct  the  Jury  in  relation 
to  the  law  of  accomplices.  As  the  basis  of 
that  contention.  It  Is  asserted  that  one  of  the 
principal  witnesses  against  the  appellant  was 
an  accomplice  on  his  own  testimony.  The 
evidence  does  not,  we  think,  sustain  that 
claim,  and  the  court  was  not  bound  to  give 


instructions  on  that  point,  beyond  the  gen- 
eral one  that  they  (the  Jury)  were  the  sole 
judges  of  the  weight  of  the  evidence  and  the 
credibility  of  the  witnesses,  and  that,  in  pass- 
ing on  the  credibility  of  any  wituess  or  the 
weight  to  be  given  to  his  testimony,  they 
should  consider  the  relationship  of  the  par- 
ties, if  any,  and  the  Interest  which  he  may 
have  in  the  result  of  the  case. 

It  Is  claimed  that  the  court  should  have 
given  the  jury  a  defluitlon  of  larceny,  and, 
while  that  might  well  have  been  done.  It 
cannot  be  said  that  It  would  have  added  any- 
thing essential  to  the  obvious  meaning  of 
the  charge  In  the  Indictment  that  the  defend- 
ant "did  steal,  take,  and  knowingly  kill  one 
head  of  neat  cattle,  the  property  of  Joseph 
Davis."  Of  the  truth  of  that  charge  the 
court  instructed  the  Jury  they  must  be  satis- 
fled  beyond  a  reasonable  donbt  In  order  to 
find  the  defendant  guilty.  The  material  al- 
legations were  all  embraced  In  It,  and  were 
contained  in  so  few  words  that  It  would  have 
tended  to  confusion,  rather  than  clearness, 
to  restate  them  in  another  form. 

The  remaining  assignments  of  error  are 
not  of  a  nature  to  call  for  specific  examlna-- 
tlon.  There  was  abundant  evidence,  if  be- 
lieved, to  warrant.  If  not  to  require,  a  ver- 
dict of  guilty,  and  this  court  cannot  say  the 
jury  should  not  have  believed  the  wltnes.«es 
for  the  territory  in  preference  to  those  of 
the  defendant 

Judgment  affirmed. 

PARKER.  MANN,  McFIE,  and  POPE,  JJ., 
concur.  MILLS,  C.  J.,  having  tried  the  case 
in  the  district  court,  did  not  take  part  In 
this  decision. 
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(14  N.H.  263) 

TERRITORY  x.  PRICE. 

(Supreme  Court  of  New  Mexico.   Aug.  28, 1907.) 

1.  Criminal  Law— Continuance. 

There  wa-s  no  abuse  o{  discretion  by  the 
trial  court  in  refusing  the  continuance  pra;ed 
for  by  the  defendant,  but  rather,  under  the  cir- 
GUmRtances.  was  its  course  in  requiring  trial 
■without  delay  commendable. 

I  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  §  1315.] 

2.  Same— Evidence. 

A  diagram,  offered  in  evidence  in  connec- 
tion with  and  to  illustrate  the  testimony  of  the 
witness  for  the  territory  who  made  it,  was 
properly  admitted,  although  there  was  other 
evidence  for  the  territory  tending  to  show  that 
the  diagram  was  incorrect  in  some  particulars. 

{Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1024.] 

8.  Homicide— Evidence. 

Evidence  that  the  defendant  was  intoxicated 
at  the  time  of  the  homicide  with  which  he  was 
charged,  and  that  shortly  before  he,  being  a 
news  agent  on  the  train  on  which  the  man  he 
killed  was  conductor,  had  done  certain  things 
which  were  reported  to  the  conductor  and  were 
the  subject  of  the  altercation  between  them 
which  terminated  in  the  shooting  of  the  con- 
ductor, embodied  circumstances  forming  a  part 
of  the  res  gcstu!,  and  was  properly  admitted. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §  341.] 

4.  Criminal  Law— Reasonable  Doubt. 

A  reasonable  doubt  is  not  a  mere  possi- 
bility of  innocence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law.  {  1267.} 

5.  Same— IKSTRUCTIONS. 

A  proper  instruction  to  the  jury  on  the 
subject  of  reasonable  doubt,  when  once  given 
and  made  applicable  to  every  material  allega- 
tion against  the  defendant,  need  not  ordinarily 
be  repeated  as  a  part  of  other  separate  instruc- 
tions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1991.] 

8.  Homicide— Evidence. 

Evidence  was  properly  admitted  that  the  de- 
fendant had  in  his  possession  materials  with 
which  he  could  have  produced  effects  on  his 
clothing  which  he  testified  were  caused  by  one 
or  more  of  the  shots  he  fired. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide.  $  364.] 

7.  Same— Self-defense. 

An  instruction  that  one  cannot  invoke  the 
law  of  self-defense,  who  arms  himself  with  a 
loaded  pistol  and  seeks,  brings  on,  or  voluntarily 
enters  into  a  difficulty  with  another  for  the  pur- 
pose and  with  the  felonious  intent  of  killing 
him,  attacks  such  other  person,  his  force  is  met 
with  force  in  return,  and  as  a  part  of  the  aam« 
transaction  he  does  shoot  and  kill  his  opponent, 
was  sufficiently  favorable  to  the  defendant. 

8.  Criminal  Law— Inbtrtjctions. 

It  is  not  error  to  refuse  to  give  an  instruc- 
tion, even  when  it  is  a  correct  and  appropriate 
statement  of  the  law,  if  proper  instruction  is 
otherwi.se  given  on  the  question  to  which  it  re- 
lates. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.   15,  Criminal  Law,  §  2011.] 

(Syllabus  by  the  Conrt.) 

Error  to  District  Court,  Roosevelt  County; 
before  Justice  William  H.  Pope. 

F.lmer  L.  Price  was  convicted  of  murder, 
i:nd  brings  error.    Affirmed. 


The  appellant,  Elmer  L.  Price,  was  indict- 
ed by  a  grand  jury  of  Roosevelt  county,  April 
4,  1006,  for  the  murder  of  Frank  B.  Curtis 
on  March  30,  1906.  Curtis  on  tliat  day  was 
the  conductor,  and  Price  tlie  news  agent,  on 
tlie  passenger  train  from  Amarlllo  to  Ros- 
well,  N.  M.,  which  was  a  few  hours  late,  and 
so  running  at  night,  instead  of  by  day,  as 
usual.  It  appeared  from  undisputed  evidence 
that  It  was  reported  to  Curtis  by  passengers 
that  the  defendant  was  drunk,  bad  sent  a 
negro  porter  to  passengers  to  sell  his  wares, 
and  bad  been  annoying  a  lady  passenger  in 
a  Pullman  car  on  tbe  train;  that  Curtis  re- 
n'onstrated  with  bim  about  it,  charged  him 
with  being  drunk,  and  threatened  to  put  Mm 
off  the  train  if  he  did  not  behave;  and  that 
a  few  minutes  later,  while  on  bis  way  through 
tbe  car  where  Price  was  standing  between 
two  ordinary  car  seats  on  which  be  bad  his 
wares  and  some  other  articles,  he  stopped, 
grasped  Price  by  or  near  tbe  throat,  and, 
being  much  the  larger  and  stronger  man, 
shoved  bim  toward  or  against  tbe  wall  of  the 
car,  when  Price  tired  three  shots  from  a  re- 
volver he  had,  all  of  which  struck  Curtis, 
who  died  almost  immediately.  There  was 
evidence  in  behalf  of  the  territory  that  as 
Curtis  was  i>assing  Price,  as  above  stated, 
the  latter  took  bold  of  his  arm  and  partly 
drew  a  revolver;  that  as  Curtis  immediate- 
ly turned  he  put  the  revolver  out  of  sight; 
that  Curtis  was  about  to  pass  on,  when  the 
defendant  again  took  bold  of  bim  by  tbe 
lapel  of  bis  coat,  when  Curtis  turned  again, 
something  was  said  between  them,  he  grasped 
the  defendant,  and  a  shot  was  almost  instant- 
ly fired;  that  Curtis  staggered  back  and 
wheeled  toward  the  door  of  the  car;  that  as 
he  did  so  another  shot  was  fired ;  that  Curtis 
passed,  staggering,  out  of  the  door,  which 
was  no  more  than  five  or  six  feet  distant, 
and  had  his  hand  on  tbe  knob  of  the  door  of 
the  next  car,  toward  which  he  was  stooping 
or  falling,  when  the  defendant,  who  tiad 
stepped  from  between  tbe  car  seats  into  the 
aisle  behind  Curtis,  fired  a  shot  into  bis  back, 
which  passed  upward,  probably  through  the 
heart,  whereujpon  Curtis  fell  forward  through 
the  door,  the  knob  of  which  be  still  held, 
into  the  next  car,  uttered  two  sharp  ex- 
clamations, and  was  dead  before  any  one 
could  reach  him.  Tbe  defendant  in  tils  tes- 
timony denied  that  be  touched  Curtis  or  did 
anythiug  as  he  was  passing  to  attract  his  at- 
tention, and  claimed  that  Curtis  without  any 
provocation  stopped,  again  charged  him  with 
Intoxication  and  misconduct,  and,  when  he 
denied  it,  seized  him  by  the  throat,  began 
choking  bim,  jammed  him  against  the  side 
of  the  car,  and  threatened  to  smash  his 
brai-  ;  out.  He  said  he  fired  three  shots,  but 
denied  that  he  fired  any  shot  into  Curtis' 
back,  or  any  shot  after  Curtis  bad  released 
his  hold  and  turned  away  from  bim.  It  hap- 
pened  that  W.  II.  Cox,  a  deputy  sheriff  of 
Roosevelt  county,  was  a  passenger  on  tbe 
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train,  and  was  in  the  car  Into  which  Curtis 
fell  forward  after  be  was  shot.  He  toolc  the 
defendant  Into  custody  immediately,  and  at 
Rosweli,  where  the  train  stopped,  detained 
as  witnesses  those  whose  testimony  it  was 
thought  Important  to  hare,  including,  so  far 
as  appeared,  ali  who  saw  or  beard  the 
shooting.  A  regular  term  of  the  district  court 
for  said  county  began  two  days  later,  and  the 
defendant  was  Indicted  April  4th,  put  on 
trial  April  7th,  and  on  April  13th  found  guil- 
ty by  a  Jury  of  murder  in  the  second  degree. 
A  motion  for  a  new  trial  was  denied,  and  be 
was  sentenced  to  imprisonment  in  the  peni- 
tentiary for  life. 

Frank  Willis,  Sam  J.  Nixon,  and  Clifton  J. 
Pratt,  for  appellant  Wm.  C.  Reld,  Atty. 
Gen.,  for  the  Territory. 

ABBOTT,  J.  (after  stating  the  facts  as 
above).  The  first  three  assignments  of  error 
are  based  on  the  claim  that  the  defendant 
was  forced  to  go  to  trial  without  time  for 
preparation  by  counsel  and  the  procurement 
of  witnesses.  Counsel  for  the  defendant 
concede  that  the  applications  for  continuance 
were  addressed  to  the  discretion  of  the  court, 
and  that  only  an  abuse  of  that  discretion 
would  warrant  this  court  in  reversing  the 
trial  court  for  its  denial  of  the  applications. 
The  case,  although  of  the  highest  moment, 
was  simple.  There  was  no  denial  that  the 
defendant  killed  Curtis,  but  it  was  claimed 
that  the  homicide  was  Justifiable  on  the 
ground  of  self-defense.  The  law  of  that  de- 
fense is  not  complicated  or  unfamiliar.  More 
time  could  have  t>een  needed  only  to  obtain 
witnesses,  but  It  clearly  appeared  that,  as  a 
result  of  the  prompt  action  of  the  authori- 
ties, all  who  were  on  the  train  and  present 
when  tbe  homicide  occurred,  and,  indeed,  all 
the  passengers  who  could  by  any  reasonable 
probability  have  thrown  any  light  on  the 
matter,  were  present  and  testified.  Delay  in 
all  probability  would  have  resulted  in  less 
evidence,  rather  than  more,  unless  the  wit- 
nesses, most  of  whom  were  not  residents  of 
New  Mexico,  had  been  detained  an  unreason- 
able length  of  time.  Surely  they  who  were, 
doubtless,  were  much  Incommoded  by  their 
detention  as  it  was,  and  had  some  rights 
which  the  court  was  Iwund  to  consider.  It 
did  not  appear,  and  Is  not  here  claimed,  that 
there  actually  was  any  evidence  In  existence 
which  would  naturally  have  led  to  a  result 
more  favorable  to  the  defendant  If  It  had 
been  produced;  but  it  is  urged  that  there 
may  have  been  such  evidence.  In  view  of 
the  course  of  procedure  in  criminal  cases 
prevailing  In  some  parts  of  the  United  States, 
it  is  not  very  suri)ri8ing  to  find  that  prompt- 
ness in  bringing  on  and  carrying  through  a 
trial  In  a  criminal  cause  should  take  on  the 
aspect  of  abuse  of  discretion  by  the  Judge 
rePiH)nslbIe  for  It  to  those  who  have  become 
'iccustomed  to  regard  delay,  Instead  of  the 


speedy  trial  guaranteed  by  the  Constitntion. 
as  one  of  the  valued  and  InaUoiable  rights 
of  the  accused.  It  seems  clear,  however, 
that  if  the  object  of  the  trial  In  the  case  at 
bar  was  not  to  afford  tbe  defendant  every 
chance  to  escape  conviction,  but  to  give  to  the 
Jury  all  the  circumstances  of  the  homicide 
that  were  known  to  human  l>elng8,  the  tiest 
possible  time  for  it  was  chosen,  and  tbe  trial 
Judge  should  be  commended,  rather  than  cen- 
sured, for  his  course.  Territory  ▼.  Kinney, 
3  N.  M.  97,  2  Pac.  357;  Territory  v.  Tee  Dan, 
7  N.  M.  439,  37  Pac.  1101;   9  Cyc.  167. 

The  fourth  assignment  of  error  relates  to 
the  admission  in  evidence  of  a  diagram  made 
by  one  of  the  witnesses,  a  physician  who  had 
examined  the  body  of  Curtis,  and  which  It 
is  claimed  was  shown  to  have  been  incor- 
rect, if  certain  other  evidence  offered  by  tbe 
territory  was  true.  This  diagram  was  used 
to  Illustrate  the  testimony  of  the  witness  and 
to  enable  the  jury  to  better  understand  it. 
It  was  not  claimed  to  t>e  absolutely  accurate. 
Its  incorrectness,  if  established,  would  af- 
fect the  weight,  and  not  the  admissibility,  of 
the  evidence.  The  entire  testimony  of  that 
or  any  other  witness  might  have  been  Incor- 
rect, or  absolutely  false,  tested  by  other  evi- 
dence In  the  case,  without  affecting  its  ad- 
missibility. It  is  for  the  Jury  to  decide  which 
of  two  conflicting  statements  In  evidence  they 
will  credit.    Jones  on  Ev.  (  414. 

The  fifth,  sixth,  and  seventh  assignments  of 
error  rest  on  exceptions  taken  to  the  admis- 
sion of  evidence  relating  to  the  acts,  words, 
and  the  condition  of  the  defendant  shortly 
before  the  homicide,  and  which  were  made 
known  to  Curtis  before  the  altercation  be- 
tween him  and  the  defendant  began,  and 
were.  In  part  at  least,  the  subject  of  that  al- 
tercation. All  those  circumstances  leading 
up  to  and  preceding  the  homicide,  within  not 
exceeding  an  hour,  as  the  evidence  indicated, 
must  have  been  fresh  in  the  minds,  and  pre- 
sumably influencing  the  conduct,  of  Curtis 
and  the  defendant,  one  or  tioth,  In  the  col- 
lision between  them.  Indeed,  it  was  that 
evidence  which  disclosed  the  motive  of  the 
reprimand  Curtis  addressed  to  the  defend- 
ant, and  for  the  attack  he  says  Curtis  made 
on  him,  which  forced  him  to  shoot  in  self- 
defense.  To  that  extent  tbe  evidence  was 
favorable  to  the  defendant,  as  without  It 
Curtis'  alleged  angry  aggressiveness  toward 
the  defendant  would  have  been  inexplicable, 
and  i)erhaps  incredible  to  the  Jury.  That 
the  evidence  was  admitted  on  other  grounds 
and  was  in  part  withdrawn  was  not  reversi- 
ble error,  if  it  was  properly  admissible  on 
any  ground.  Jones  on  Ev.  U  138,  353 ;  Hem- 
mingway  v.  Chicago,  etc.,  Ry.,  72  Wta.  42,  37 
N.  W.  8<>4,  7  Am.  St  Rep.  823. 

The  admission  of  evidence  that  after  the 
arrest  of  the  defendant  a  knife  and  matches 
were  found  on  his  person  or  In  his  posses- 
sion Is  made  tbe  basis  of  tbe  ninth  assign- 
ment of  error.    It  was  admitted  for  the  pur- 
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pose  of  accounting  for  marks  on  Uls  clothing 
which  he  testified  were  caused  by  a  shot  be 
fired  at  Curtis.  Its  admission  for  that  pur- 
t)ose  was,  we  thlnli,  proper. 

The  Instruction  that  a  reasonable  doubt  Is 
not  a  mere  possibility  of  innocence,  which  is 
claimed  to  have  l)een  error,  is  well  grounded 
In  reason  and  authority.  State  v.  Garrison, 
147  Mo.  54&  49  S.  W.  608;  State  ▼.  Darrah, 
152  Mo.  522;  Earll  T.  People,  73  III.  329; 
Smith  T.  People,  74  III.  144;  Blashfleld,  Inst, 
to  Juries,  847,  852. 

The  assignments  of  error  from  the  twelfth 
to  the  twenty-fifth,  indiuive,  omitting  tiKi 
nineteenth,  which  was  waived,  relate  to  the 
right  of  self-defense  and  to  Justifiable  homi- 
cide, and  are  based  on  instructions  given  and 
Instructions  refused.  But  for  the  testimony  of 
the  defendant  that  all  the  shots  were  fired 
before  Curtis  desisted  from  his  assault  on 
him,  those  questions  would  hardly  have  had 
a  place  in  the  case,  since  the  evidence,  aside 
from  his,  was  to  the  effect  that  Curtis  was 
killed  by  a  shot  fired  by  the  defendant  when 
they  were  some  distance  apart,  when  he  was 
retreating  from  the  defendant  with  bis  back 
toward  him,  unarmed,  and  already  twice 
badly  wounded.  Nevertheless,  the  instruct- 
tions  on  self-defense  and  Justifiable  homicide 
gave  the  defendant  the  full  benefit  of  his 
testimony,  and,  besides,  covered  in  bis  favor 
every  point  discussed  in  the  brief  here  sub- 
mitted in  his  behalf,  with  a  single  exception. 
On  those  subjects  they  were  full  and  com- 
plete. So  far  as  the  statutes  of  the  territory 
deal  with  them,  they  were  followed;  and 
BO  far  as  general  principles  were  applied, 
they  were  well  founded.  We  do  not  think  it 
necessary  to  consider  separately  more  than 
the  single  objection  to  which  we  have  refer- 
red. The  instruction  which  is  to  the  effect 
that  the  right  of  self-defense  does  not  exist 
for  one  who  purposely  Induces  an  attack  up- 
on himself  in  order  to  be  able  to  kill  his  as- 
sailant under  the  shield  of  self-defense  is 
In  substance  what  Blashfleld  &  Hughes  re- 
commend In  their  work  on  Instructions  to 
Juries,  and  had  the  distinct  sanction  of  this 
court  so  recently  as  1902  In  Territory  v.  Gon- 
sales,  11  N.  M.  301,  323,  68  Pac.  925.  State 
V.  Thomas,  78  Mo.  327;  State  v.  Hopper,  142 
Mo.  478,  44  S.   W.  272. 

As  to  the  instructions  which  were  refused. 
It  is  too  well  settled  to  require  discussion  or 
citation  of  authorities  that,  even  when  such 
Instructions  are  correct  statements  of  the 
law  applicable  in  the  case,  it  is  not  Incum- 
t>«nt  on  the  court  to  give  them,  if  the  points 
involved  are  otherwise  covered  by  appropri- 
ate instructions. 

The  Judgment  of  the  trial  court  is  affirmed. 

MILLS,  C.  J.,  and  PARKER,  MANN,  and 
McFIE,  JJ.,  concur.  POPE,  J.,  having  tried 
the  case  In  the  district  court,  took  no  part 
in  this  decision. 


(14  N.H.  23*) 

HANCOCK  V.  BEASLEY  et  al. 
(Supreme  Court  of  New  Mexico.  Aug.  28, 1907.) 

1.  Appeai.— Review — Findings  of  Pact. 

Findini;;!!  of  fact  of  the  trial  court  will  not 
be  disturlwd  by  this  court,  where  they  are  baaed 
upon  substantial  evidence  to  sustain  such  iind- 
ingg. 

FEd.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  3,  Appeal  and  Error,  f  3979.] 

2.  New    Trial  — Newly    Discovered    Evi- 
dence. 

A  motion  for  a  new  trial  upon  the  ground 
of  newly  discovered  evidence  is  properly  over- 
ruled, where  such  motion  is  not  accompanied 
by  affidavit  showing  tliat  the  evidence  claimed 
to  liave  been  discovered  would  probably  change 
the  result  of  the  trial,  and  failing  to  show  that 
such  evidence  could  not  have  l>een  produced  at 
the  trial  with  due  diligence. 

rE2d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,   S§  307-309.] 

8.  Appeai, — Objections — Waiveb. 

Evidence  admitted  withoat  objection  cannot 
be  complained  of  as  error,  where  no  motion  is 
made  to  strike  it,  even  though  it  might  have 
been  rejected  if  objection  bad  been  made  at  the 
time. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Dona  Ana 
County;  before  Justice  Frank  W.  Parker. 

Action  by  James  F.  Hancock  against 
George  R.  Beasley  and  Austin  Beasley. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.    Affirmed. 

Morre  &  Paxton,  for  appellants.  E.  A. 
Chaffee,  for  appellee. 

MANN,  J.  This  cause  was  tried  before 
Hon.  Frank  W.  Parker,  of  the  Third  Judicial 
district,  In  the  district  court  of  Doua  Ana 
county;  a  Jury  having  been  waived  by  both 
parties,  as  is  shown  by  an  order  appearing 
on  page  7  of  the  record.  So  that  the  first, 
third,  and  fourth  assignments  of  error, 
which  question  only  the  findings  of  fact  of 
the  trial  court,  may  he  disposed  of  under 
one  general  head,  viz.,  whether  there  was 
any  substantial  evidence  to  support  such 
findings;  It  being  well  settled  by  this  court 
that,  when  there  is  any  substantial  evidence 
to  support  findings  of  fact  made  by  the  trial 
court,  this  court  will  not  disturb  such  find- 
ings. The  numerous  cases  In  which  this  rule 
has  been  adhered  to  by  this  court  are  cited 
by  Mr.  Justice  Parker  In  the  opinion  of  the 
court  in  Candelarla  r.  Miera  (N.  M.)  84  Pac. 
1020.  These  assignments  complain  of  the 
findings  of  the  trial  court  that  the  defendant 
George  R.  Beasley  converted  to  his  own  use 
125  head  of  Angora  goats,  branded,  some 
with  a  cross  and  some  with  a  bar  C,  of 
the  property  of  appellee,  and  In  rendering 
Judgment  accordingly.  Counsel  on  either 
side  quote  at  great  length  In  their  briefs 
from  the  evidence  of  the  various  witnesses, 
which  Is  quite  voluminous  and  need  not  be 
set  out  here;  but.  while  there  Is  a  conflict 
in  the  testimony  (that  offered  on  behalf  of 
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appellant  tending  to  contradict  that  offered 
by  the  appellee),  yet  vte  cannot  say  that  the 
trial  court  erred  In  finding  for  the  appellee, 
in  fact  we  think  he  was  fully  Justified  In  so 
doing,  even  from  the  bare  record  of  the  tran- 
script of  the  evidence,  and  how  much  strong- 
er such  evidence  may  appear  to  one  who 
sees  the  living  witnesses,  notes  their  man- 
ner of  testifying,  their  apparent  candor 
while  upon  the  witness  stand,  and  the  nu- 
merous other  elements  entering  into  the 
question  of  their  credibility,  we  cannot  as- 
certain. Burden  of  proof  cannot  be  measur- 
ed accurately  from  a  transcript  of  questions 
and  answers.  Experience  teaches  us  that 
demeanor  of  witnesses,  their  linown  credi- 
bility or  otherwise,  may  have  great  bearing 
upon  the  words  employed  by  them  in  tes- 
tifying. 

The  second  assignment  of  error  by  appel- 
lant is  "that  the  court  erred  in  not  granting 
a  new  trial  on  the  ground  of  newly  discover- 
ed evidence  of  James  M.  McDugal,  for  the 
reasons  set  forth  In  defendant's  motion  for 
a  new  trial  and  afSdavits  in  support  there- 
of." "Applications  for  new  trials  because 
of  newly  discovered  evidence  are  looked  up- 
on by  the  courts  with  distrust.  In  the  ab- 
sence of  statute,  or  when  a  statute  expressly 
provides  for  what  causes  a  new  trial  will 
be  granted,  and  newly  discovered  evidence 
is  not  one  of  tbem,  no  new  trial  will  be 
granted  on  this  ground."  12  Cyc.  734,  and 
cases  cited.  This  court  has  laid  down  rules 
under  which  a  new  trial  may  be  granted  on 
the  grounds  of  newly  discovered  evidence 
in  Territory  v.  Claypool  and  Lueras,  11  N. 
M.  568,  71  Pac.  463,  as  follows:  "The  rule 
of  law  Is  that  a  new  trial  wilt  not  be  grant- 
ed on  a  mere  showing  that  new  evidence 
has  been  discovered.  Newly  discovered  evi- 
dence, in  order  to  be  sufficient,  must  fulfill 
all  the  following  requirements,  to  wit:  (1) 
It  must  be  such  as  will  probably  change 
the  result  if  a  new  trial  is  granted.  (2)  It 
must  have  been  discovered  since  the  trial. 
(3)  It  must  be  snch  as  could  not  have  been 
discovered  before  the  trial  by  the  exercise 
of  due  diligence.  (4)  It  must  be  material  to 
the  issue.  (5)  It  must  not  be  merely  cumu- 
lative to  the  former  evidence.  (6)  It  must 
not  be  merely  impeaching  or  contradictory 
of  the  former  evidence."  See,  also,  12  Cyc. 
734;  Berry  v.  State,  10  Ga.  511;  Uoward  v. 
State,  36  Fla.  21,  17  South.  84;  14  Enc.  PI. 
&  Pr.  791,  792.  Compared  by  these  rules, 
which  have  been  adopted  almost  universally 
by  the  courts  of  this  country  as  the  true 
measure  of  an  application  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence, 
it  will  readily  appear  that  the  trial  court 
was  not  in  error  in  overruling  the  motion 
for  a  new  trial.  The  affidavits  of  McDugal 
and   Graham   attached   to   the   motion  only 


tend  to  contradict  the  testimony  of  Han- 
cock as  to  the  numlier  of  goats  counted  in 
McDugal's  herd  In  the  pitchfork  brand,  and 
it  does  not  appear  that  the  evidence  alleged 
to  have  been  discovered  would  change  the 
result  of  the  trial.  In  point  of  fact,  the 
trial  court,  sitting  as  a  Jury  upon  the  ques- 
tions of  fact  involved,  heard  the  affidavits, 
and  by  overruling  the  motion  held,  in  ef- 
fect, that  no  such  result  would  ensue,  even 
though  the  witnesses  appeared  before  him 
and  gave  oral  testimony  to  the  same  effect. 
Nor  does  the  bare  statement  that  appellant 
could  not  with  due  diligence  have  discovered 
and  produced  the  evidence  at  the  trial  suf- 
fice. He  should  state  that  such  facts  were 
not  within  his  knowledge  or  that  of  hia 
counsel  at  the  time  of  the  trial,  and  that 
he  did  not  know  and  could  not  apprehend 
that  these  witnesses  might  be  material  wit- 
nesses in  bis  behalf.  On  the  contrary,  it 
appears  from  the  testimony  of  both  appel- 
lants that  they  knew  of  the  purchase  of  a 
part  of  Fblllip's  goats  by  McDugal,  at  least 
by  hearsay.     Pages  81  and  101,  Record. 

It  is  urged  in  the  fifth  and  sixth  assign- 
ments of  error  that  the  court  erred  in  ad- 
mitting parol  evidence  of  the  ownership  of 
the  goats  in  evidence,  by  allowing  the  proof 
of  appellee's  brands  by  parol  instead  of  re- 
quiring the  certificate  of  record  of  the 
brands.  In  Territory  t.  Smith,  78  Pac.  42, 
this  court  held  that  where  title  to  animals, 
the  subject  of  larceny,  is  sought  to  be  es- 
tablished by  brand,  a  certificate  of  the  re- 
corded brand  must  l>e  shown,  under  section 
67  of  the  Compiled  Laws  of  1897,  and  that 
tinder  the  peculiar  circumstances  of  that 
case  defendant  did  not  waive  the  omission 
of  offering  such  certificate  by  failing  to  ob- 
ject to  the  questions  calling  for  the  oral 
testimony  at  the  time  they  were  propound- 
ed; but  in  that  case,  at  the  close  of  the  evi- 
dence offered  by  the  territory,  the  defense 
moved  to  strike  the  oral  testimony  offered  as 
to  the  brands,  and  it  was  then  held  that 
such  motion  was  not  too  late  to  save  the 
right.  In  the  case  at  bar,  it  Is  conceded  by 
appellant's  counsel  that  no  objection  was 
made  to  the  introduction  of  the  oral  evidence 
of  Hancock's  ownership,  by  reason  of  the 
brands  to  which  he  testified;  nor  does  any 
motion  to  strike  it  appear  in  the  record.  The 
statutory  metliod  of  proving  ownership  by 
the  brand  certificate  was  therefore  waived 
by  appellant.  3  Jones  on  Evidence,  %  898; 
4  Elliott  on  Evidence.  §  3217. 

We  see  no  error  in  the  record,  and  the 
Judgment  of  the  court  below  la  affirmed. 

MILLS,  C.  J.,  and  ABBOTT,  POPE,  and 
McPIB.  JJ.,  concur.  PARKER,  J.,  having 
tried  the  case  in  the  court  below,  d.i  not 
participate  in  this  opinion. 
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STATE  ex  rel.  BOTSFORD  ▼.  LANGAN,  Dis- 
trict   Judge.    (No.   1,737.) 
(Supreme   Court   of  Nevada.    Sept.   26,    1907.) 

1.  Mandamus— Oteieb  Ade<)I7ate  Remedy. 

Mandamus  will  not  lie  where  there  is  a 
plain,  speedj',  and  adequate  remedy,  by  motion 
to  dismiss  an  appeal,  tor  determination  of  the 
same  matter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  $  8.] 

2.  AppeaIt— Appeaiablk  Obdeb. 

An  appeal  from  an  order  setting  aside  a  de- 
fault entered  by  the  clerli  is  not  within  the 
oases  in  which  Civ.  Prac.  Act,  S  330,  provides 
that  an  appeal  may  be  taken,  and  therefore  will 
not  lie. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di» 
Tol.  2,  Appeal  and  Error.  §  760.] 

Mandamus  by  the  state,  on  the  relation 
of  Cbarles  H.  Botsford,  against  Frank  P.  Lan- 
gan,  district  judge  of  the  First  Judicial  dis- 
trict.    Application  dismissed. 

Hall  Thayer  &  Steele  and  C.  L.  Ilarwood, 
for  relator.  Detch,  Carney  &  Stevens,  for  re- 
spondent. 

SWEENEHT,  J.  This  is  an  application  for 
a  writ  of  mandamus  against  Frank  <P.  Lan- 
gan,  district  judge  of  the  First  judicial  dis- 
trict of  the  state  of  Nevada,  for  the  purpose 
of  compelling  him  to  hear  a  motion  to  dis- 
solve or  modify  an  Injunction  or  Increase 
the  injunction  bond  In  the  ease  now  pend- 
ing In  the  district  court  of  the  First  judicial 
district  of  the  state  of  Nevada  In  and  for 
the  county  of  Esmeralda,  entitled  "I.  C.  Van 
Riper  and  Joseph  H.  Hutchinson,  Plaintiffs, 
▼.  Charles  H.  Botsford,  James  Davis,  J.  P. 
Loftus,  and  James  Davis,  Doing  Business  un- 
der the  Firm  Name  and  Style  of  Loftus  & 
Davis,  Goldfield  Mohawk  Mining  Company, 
Goldfleld  Consolidated  Mines  Company,  Com- 
bination Mines  Company,  George  S.  Nixon, 
and  George  WIngfleld,  Defendants." 

It  appears  from  the  record  In  this  case 
that  the  plaintiffs  filed  a  complaint  against 
the  above-named  defendants  for  the  purpose 
of  recovering  from  said  defendants  a  two- 
thirds  interest  In  100,000  shares  of  the  cap- 
ital stock  of  the  Goldfleld  Consolidated  Mines 
Company  of  Nevada  of  the  approximate 
Talue  of  half  a  million  dollars.  Upon  flllng 
of  the  complaint,  an  Injunction  was  secured 
from  the  district  court  on  a  bond  In  the 
sum  of  $15,000,  enjoining  the  defendants 
from  delivering  to  their  codefendant  Botsford 
the  said  stock  In  question  until  the  determina- 
tion of  this  suit.  Upon  the  petition  of  the 
defendant  Botsford  for  the  removal  of  said 
cause  to  the  Circuit  Court  of  the  United 
States  In  and  for  the  Ninth  District  of  Ne- 
vada, the  district  court  of  Esmeralda  county 
remanded  said  case  to  said  United  States 
Circuit  Court  on  or  about  the  1st  day  of 
February,  1907,  and  thereafter,  to  wit,  on 
the  12th  day  of  June,  1907,  the  said  United 
States  Circuit  Court  remanded  said  cause 
back  to  the  said  district  court  in  and  for 
Esmeralda  county  for  trial.  Subsequent  to 
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February  1,  1907,  when  said  order  of  re- 
newal was  made  from  the  said  state  court 
to  the  United  States  Circuit  Court  and  prior 
to  June  12,  1907,  when  the  order  remand- 
ing said  cause  from  said  United  States  Cir- 
cuit Court  back  to  said  district  court  was 
entered,  to  wit,  on  the  6th  day  of  March, 
1907,  and  while  said  cause  was  pending  on 
removal  In  said  United  States  Circuit  Oourt, 
the  plaintiffs  caused  to  be  issued  an  alias 
summons  out  of  the  said  state  court,  and 
caused  said  alias  summons  to  be  served  by  the 
sheriff  of  Esmeralda  county  upon  said  Cbas. 
H.  Botsford,  the  relator  herein,  on  or  about 
the  7th  day  of  March,  1907,  and  on  the  12th 
day  of  June,  1907,  the  plaintiffs,  through 
their  attorneys,  caused  the  default  of  said 
Charles  H.  Botsford  and  others  of  the  de- 
fendants to  be  entered  by  the  clerk  of  the 
said  district  court  of  Esmeralda  county.  On 
or  about  the  7tb  day  of  June,  1907,  said 
Charles  H.  Botsford  filed  in  said  cause  in 
said  state  district  court  a  motion  to  vacate 
and  set  aside  said  default,  and  on  tlie  29th 
day  of  June,  1907,  after  hearing  arguments 
upon  said  motion.  Judge  Laugan,  district 
judge  of  said  state  oourt,  entered  an  order 
vacating  and  setting  aside  the  said  default, 
and  thereafter,  to  wit,  on  the  6th  day  of 
August,  1907,  plaintiffs  perfected  an  appeal 
to  this  court  from  said  order  setting  aside 
said  default.  Upon  the  2d  day  of  August, 
1907,  the  relator  herein,  through  bis  at- 
torneys, served  upon  the  attorneys  for  said 
plaintiffs  Van  Riper  and  Hutchinson  a  notice 
that  on  Monday,  the  12th  day  of  August,  at 
the  county  courthouse  of  Lyon  county,  Nev.,  at 
the  town  of  Dayton,  In  said  county,  they  would 
apply  to  the  Honorable  P.  P.  Langan,  the  re- 
spondent herein,  judge  of  the  First  judicial 
district  court  aforesaid,  to  hear  a  motion  to 
dissolve  or  modify  the  Injunction  theretofore 
granted  in  said  cause,  or  to  Increase  the 
bond  of  the  Injunction  theretofore  issued,  and 
on  said  date  attorneys  for  said  plaintiffs  ap- 
peared and  entered  a  protest  against  proceed- 
ing, with  the  motion  to  dissolve  or  modify 
the  injunction  or  to  increase  the  bond  for  the 
injunction,  and  the  said  district  court,  after 
considering  the  said  protest,  declined  to  pro- 
ceed, and  refused  to  have  the  said  hearing  or 
entertain  the  same  In  any  way,  and  an- 
nounced that,  during  the  pendency  of  the 
appeal  from  the  order  vacating  and  setting 
aside  the  default,  he  would  not  proceed  with 
said  motion  or  any  motion  of  like  character. 
Upon  the  bearing  of  the  application  for  a 
writ  of  mandamus  In  this  court,  counsel  for 
the  plaintiffs  appeared  and  demurred  to  the 
sufficiency  of  the  petition,  and  further  mov- 
ed to  dismiss  the  application  of  relator  for  a 
writ  of  mandamus  upon  the  grotmd  that  the 
defendants  bad  a  plain,  speedy,  and  adequate 
remedy  at  law.  Upon  the  overruling  of  the 
demurrer  as  to  the  sufficiency  of  the  petition, 
coimsel  for  relator  moved  that  the  appeal  of 
plaintiffs  in  the  case  entitled  "L.  C.  Van 
Riper  and  Joseph  H.  Hutchinson  v.  Charles 
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H.  Botsford  et  al."  be  dismissed  became  of 
want  of  jurisdiction  in  tbis  court  to  de- 
termine an  appeal  from  an  order  vacating  or 
setting  aside  a  defanit  entered  by  ttie  clerli, 
and  moved  tbat  said  case  on  appeal  herein 
be  placed  on  the  calendar,  and  ttiey  then  and 
there  served  notices  upon  counsel  for  the 
plaintiffs  Van  Riper  and  Hutchinson,  and 
asked  a  continuance  of  the  case  for  eight 
days,  and  moved  that  time  for  service  of 
notice  of  said  application  to  have  said  case 
placed  on  the  docket  and  notice  of  motion 
to  dismiss  said  appeal  on  the  ground  afore- 
Bald  be  shortened  to  eight  days  from  then, 
at  which  time  both  parties  agreed  to  argue 
said  motions  to  dismiss  the  application  for  a 
writ  of  mandamus  and  the  appeal. 

Stripping  the  application  for  a  writ  of 
mandamus  and  the  motion  to  dismiss  said 
appeal  of  their  immaterial  points  raised,  the 
real  decisive  question  Involved  In  the  merits 
of  this  application  for  a  writ  of  mandamus 
and  motion  to  dismiss  said  appeal  is  whether 
or  not  an  appeal  lies  to  this  tribunal  from 
an  order  setting  aside  or  vacating  a  de- 
fault entered  by  the  clerk.  As  the  motion  to 
dismiss  the  appeal  raises  the  same  point,  to 
wit,  as  to  whether  or  not  an  appeal  which  is 
granted  at  this  time  in  the  case  of  Van  Riper 
et  al.  V.  Botsford  et  al^  infra,  lies  from 
an  order  setting  aside  or  vacating  a  defanit 
entered  by  the  clerk,  as  is  desired  and  at- 
tempted to  be  accomplished  through  the 
means  of  the  extraordinary  writ  of  manda- 
mus, applied  for  by  relator,  it  is  plain  that 
relator  has  a  plain,  speedy,  and  adequate 
remedy  at  law  whlcb  is  now  effective  in  his 
favor,  and  for  this  reason  the  application  for 
a  writ  of  mandamus  is  hereby  ordered  dis- 
missed. 

The  sole  question  to  l>e  determined  now 
before  the  court  is  whether  or  not  an  appeal 
lies  to  this  court  from  an  order  setting  aside 
or  vacating  a  default  entered  by  the  clerk. 
Section  3425  of  our  Compiled  Laws,  being  sec- 
tion 330  of  our  civil  practice  act,  relating  to 
appeals  in  civil  actions,  reads  as  follows: 
"An  appeal  may  be  taken:  First.  From  a 
final  Judgment  in  an  action,  or  special  pro- 
ceedings commenced  In  the  court  in  which  the 
Judgment  is  rendered,  within  one  year  after 
the  rendition  of  Judgment.  Second.  From  a 
Judgment  rendered  on  an  appeal  from  an 
Inferior  court,  within  ninety  days  after  the 
rendition  of  the  Judgment.  Third.  From  an 
order  granting  or  refusing  a  new  trial,  from 
an  order  granting  or  dlssolTlng  an  injunction, 
and  from  an  order  refusing  to  grant  or  dis- 
solve an  attachment,  and  from  any  special 
order  made  after  the  final  Judgment,  within 
sixty  days  after  the  order  is  made  and  en- 
tered in  the  minutes  of  the  court  Fourth. 
From  an  interlocutory  Judgment  or  order  in 
cases  of  partition  which  determines  the  right 
of  the  several  parties,  and  directs  partition 
Knle,  or  division  to  be  made,  within  sixty 
•lays  after  the  rendition  of  the  sam        An 


appeal  to  this  trlbmial  is  a  matter  purely  of 
statutory  right  and,  unless  authorized  by 
statute,  any  attempted  appeal  taken  from  an 
order  not  appealable  is  void,  and  therefore 
could  not  confer  any  Jurisdiction  upon  tbis 
court  to  act  It  is  clear  that,  where  an  order 
is  nonappealable,  no  Jurisdiction  can  be 
conferred  on  or  entertained  1^  tbis  oonrt  by 
the  perfecting  of  an  attempted  appeal.  Under 
our  construction  of  the  statute  above  quoted 
regarding  appeals,  we  are  of  the  opinion  tbat 
the  order  in  question  from  which  the  appeal 
in  the  present  case  is  attempted  is  nonappeal- 
able. Rauer's  Law  ft  Collection  Oo„  Inc.  t. 
Standley  (Cal.  App.)  84  Pac.  214;  Jordan  t. 
Hutchinson,  39.  Wash.  373,  81  Paa  867; 
Bowen  v.  Webb,  34  Mont.  61,  85  Pac.  739; 
Thornburg  v.  Gutridge,  46  Or.  286,  80  Pac. 
100;  Burbank  v.  Rivers,  20  Nev.  81,  16  Pac 
430. 


TALBOT,  a  J. 
cor. 


and  NORCROSS.  J„ 


(2}  Nev.  MS) 
VAN   RIPER   et   al.   v.    BOTSFORD   et    aL 

(No.  1,735.) 
(Supreme   C!onrt   of   Nevada.    Sept  26,    1907.) 

Appeal  from  District  Court,  Xlsmeralda 
C!ounty. 

Action  by  L.  CI  Van  Riper  and  another 
against  Charles  H.  Botsford  and  others. 
From  an  order  setting  aside  a  default,  plain- 
tiffs appeal.    Dismissed. 

Detch,  Carney  ft  Stevens,  for  appellants. 
Hall,  Thayer  ft  Steele  and  O.  L.  Harwood,  for 
respondents. 

SWEENEnr,  X  Upon  the  authority  of;  and 
for  the  reasons  stated  in,  the  opinion  ren- 
dered in  the  case  entitled  Charles  H.  Bots- 
ford, Relator,  v.  Frank  P.  Langan,  District 
Judge  of  the  First  Judicial  District  State 
of  Nevada,  Respondent,  91  Pac.  737,  the  mo- 
tion to  dismiss  the  appeal  in  the  present  case 
is  hereby  granted. 

TALBOT,  0.  J.,  and  NORCROSS,  J„  con- 
cur. 


(3S  Colo.  1S4) 
Ex  parte  MOYER. 
(Supreme  Court  of  Colorado.    September,  1905.) 

1.  COITBTB— SUPBEMB  OOUBI— HABEAS  COBPUB 

— JUBISDICTION. 

The  authority  of  the  Supreme  Court  to  ia- 
sue  the  writ  of  habeas  corpus  is  derived  from 
the  Constitution,  and  not  from  the  statute. 

2.  Same— Pboceedinos— Practicb. 

Where  the  Supreme  Court  in  the  exerciae 
of  its  original  Jurisdiction  issues  the  writ  of 
habeas  corpus,  the  practice  is  governed  not  by 
the  statute,  but  by  the  rules  of  the  court 
8.  Habeas  Cobpus— Effect  of  Wbet— Cna- 
TODY  of  Pbisoneb  Pesdino  Heabino. 

On  return  of  a  writ  of  bal)eaa  corpus,  the 
original  custody  of  petitioner  is  auperseaed,  and 
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he  is  then  in  the  custody  of  the  court,  and  pend- 
ing the  hearing  tbe  court  may  in  its  discre- 
tion admit  him  to  bail,  remand  him,  or  malce 
such  order  aa  ahall  be  deemed  proper. 

[Gd.  Note.— For  casea  in  point,  see  Cent.  Dig. 
vol.  23,  Habeas  Corpus,  {  63.] 

4.  Samx. 

Where,  on  return  of  a  writ  of  halieas  cor- 
pus to  the  Supreme  Court,  the  Governor  of  the 
state  objects  to  the  further  exercise  of  jurisdic- 
tion by  the  court,  and  resists  application  for 
bail,  pending  the  final  hearing,  on  the  ground 
that,  as  in  his  judgment  tbe  detention  of  peti- 
tioner is  a  military  necessity,  the  court  is  with- 
out authority  in  the  premises,  and  states  that  he 
holds  petitioner  by  virtue  of  his  authority  under 
the  Constitution  as  Commander  in  Chief  of  the 
National  Guard,  and  that  peace  cannot  be  re- 
stored in  a  county  in  insurrection  unless  peti- 
tioner remains  in  custody  of  the  military  au- 
thority, and  the  Adjutant  General  of  the  state 
declares  that  he  detains  petitioner  as  a  mili- 
tary necessity,  and  that  he  has  been  commanded 
by  the  Governor  not  to  surrender  petitioner  ei- 
ther on  writ  of  habeas  corpus  or  otherwise,  such 
application   for  bail  will  oe  denied. 

5.  Courts— Supreme  Court— Habeas  Corpus 
—Practice. 

Though  the  chapter  of  the  statutes  on  the 
subject  of  habeas  corpus  is  not  applicable  to 
original  proceedings  in  the  Supreme  Court,  yet 
the  same  is  usually  adopted  by  that  court  for 
guidance  on  questions  of  practice. 

Application  for  a  writ  of  habeas  corpus  by 
Charles  H.  Moyer.  On  return  of  the  writ, 
petitioner  applied  to  be  admitted  to  bail, 
unless  the  date  for  the  hearing  on  tbe  mer- 
its be  fixed  within  five  days  from  the  return 
day,  In  accordance  with  Mills'  Ann.  St  | 
2108.    Application  for  ball  denied. 

See  85  Pac.  190. 

Richardson  &  Hawkins,  for  petitioner.  N. 
0.  Miller,  Atty.  Oen.,  I.  B.  Melrille  and 
H.  J.  Hersey,  Asst.  Attys.  Gen.,  and  John  M. 
Waldron,  for  respondents. 

STEELE,  J.  Upon  the  return  day  of  the 
writ,  and  pursuant  to  its  commands,  the  re- 
spondents named  in  tbe  writ  produced  the 
body  of  the  petitioner.  Upon  the  same  day 
Sherman  M.  Bell,  as  Brigadier  General  and 
Adjutant  General  of  the  state,  made  return 
to  the  writ,  and  therewith  filed  objections 
to  the  further  exercise  of  jurisdiction  by  tbe 
court.  From  the  return  it  apipears  that  on 
the  23d  day  of  March,  1904,  the  Qovernor  of 
tbe  state,  by  bis  proclamation,  proclaimed 
and  declared  tbe  county  of  San  Miguel  to 
be  in  a  state  of  Insurrection  and  rebellion; 
that  immediately  after  the  issuance  of  the 
proclamation  the  Governor  coomianded  the 
respondent  to  forthwith  proceed  to  tbe  coun- 
ty of  San  Miguel  with  such  portion  of  the 
National  Guard  of  the  state  as  might  be 
deemed  essential,  and  to  use  such  means  as 
might  be  deemed  necessary  for  the  restora- 
tion of  peace  in  said  county  and  for  tbe  ef- 
fectual suppression  of  tbe  insurrection  and 
relielilon ;  tlmt,  pursuant  to  the  command  of 
tbe  Governor,  be  proceeded  to  tbe  county  of 
San  Miguel  witb  a  portion  of  the  National 
Guard  of  the  state;  that  after  his  arrival 
at  tbe  county  of  San  Miguel  he  became  satis- 


fled  and  convinced  that  the  said  Moyer  was 
a  prominent  leader  of  bauds  of  lawless  men 
engaged  in  acts  of  insurrection  and  rebellion, 
and  that,  so  believing,  he  caused  the  arrest 
and  deteution  of  said  Moyer ;  that  in  bia 
judgment,  in  order  to  prevent  the  said  Moyer 
from  lending  aid,  comfort,  and  direction  to 
the  lawless  persons  now  engaged  in  rebellion 
In  said  county,  and  in  order  to  restore  public 
tranquillity,  it  is  absolutely  necessary  to  de- 
tain said  Moyer  and  restrain  him  of  bis  lib- 
erty; that  as  the  oflBcer  In  command  of  tbe 
National  Guard,  now  on  duty,  be  detains  tbe 
said  Moyer,  and  that  lie  has  been  commanded 
by  the  Governor  of  the  state  not  to  surrender 
or  release  tbe  said  Moyer  during  tbe  existing 
and  continuing  condition  of  affairs  in  said 
county,  either  upon  writ  of  habeas  corpus  or 
otherwise,  until  further  orders.  Attached  to 
the  return  is  a  certificate  of  tbe  Governor, 
in  which  be  states  tbat  tbe  facts  contained  in 
tlie  return  are  true,  and  that  the  arrest  and 
detention  of  said  Moyer  were  effected  un- 
der his  direction  as  Governor  and  Command- 
er in  Chief  of  tbe  National  Guard  of  the  state, 
and  that  in  bis  Judgment  tbe  continued  re- 
tention of  the  person  of  said  Moyer  is  a  nec- 
essary and  essential  step  in  tbe  restoration 
of  public  peace  and  order  and  the  suppression 
of  tbe  existing  state  of  insurrection  and  re- 
bellion in  said  county.  When  the  return  was 
presented,  the  attorney  for  tbe  petitioner  re- 
quested that  the  date  for  tbe  bearing  upon 
tbe  merits  be  fixed  by  tbe  court  within  five 
days  from  the  return  day  of  the  writ,  in  ac- 
cordance with  section  2108,  Mills'  Ann.  St., 
and  stated  that,  unless  the  cause  should  he 
set  within  five  days,  tbe  petitioner  desired 
to  be  admitted  to  ball.  Tbe  application  for 
bail  is  resisted  by  tbe  Governor  upon  the 
ground  that  as,  in  his  judgment,  tbe  deten- 
tion of  tbe  petitioner  is  a  military  necessi- 
ty, tbe  court  is  without  authority  In  the  prem- 
ises. 

Our  authority  to  issue  the  writ  Is  derived 
from  the  Constitution,  and  not  from  the  stat- 
ute; and,  when  this  court.  In  the  exercise  of 
its  original  Jurisdiction,  issues  the  writ,  tbe 
practice  is  governed,  not  by  the  statute,  but 
by  the  rules  of  the  court.  By  the  adjudicat- 
ed cases.  It  is  held  that  upon  the  return  of 
the  writ  the  original  custody  terminates,  and 
that  the  prisoner  is  then  In  the  custody  of 
the  court,  and  tbat  pending  tbe  hearing  the 
court  may,  in  its  discretion,  admit  him  to  ball 
or  remand  blm  to  the  officer  who  bad  him  in 
charge,  or  make  such  order  in  tbe  case  as 
shall  be  deemed  proper.  Mr.  Justice  Swayne, 
speaking  for  tbe  Supreme  Court  of  tbe  Unit- 
ed States,  in  the  case  Barth  v.  Cllse,  reported 
In  12  Wall.  400,  20  L.  Ed.  page  393,  said: 
"By  the  common  law,  upon  the  return  of  a 
writ  of  habeas  corpus,  and  tbe  production  of 
the  body  of  the  party  suing  it  out,  the  au- 
thority under  which  the  original  commitment 
took  place  is  superseded.  After  that  time  and 
until  the  case  is  finally  disposed  of,  tbe  safe- 
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keeping  of  the  prisoner  Is  entirely  under  the  | 
control  and  direction  of  the  court  to  which 
the  return  Is  made.  The  prisoner  Is  detain- 
ed, not  under  the  original  commitment,  but 
under  the  authority  of  the  writ  of  habeas  cor- 
pus. Pending  the  hearing,  he  may  be  balled 
de  die  In  diem,  or  be  remanded  to  the  Jail 
whence  he  came,  or  be  committed  to  any  oth- 
er suitable  place  of  confinement  under  the 
control  of  the  court.  He  may  be  brought  be- 
fore the  court  from  time  to  time  by  Its  order 
imtll  It  Is  determined  whether  he  shall  be 
discharged  or  absolutely  remanded." 

The  rules  announced  In  the  cases  cited 
are  probably  not  applicable  to  cases  like  the 
pres^it,  where  the  executive  head  of  the 
government,  at  the  time  of  the  return,  ques- 
tions the  jurisdiction  of  the  court,  and  states 
that  he  holds  the  petitioner  by  virtue  of  his 
authority  under  the  Constitution  as  the  Com- 
mander In  Chief  of  the  National  Guard. 
And  we  are  required  at  this  time  to  assume 
further  jurisdiction  or  to  hold  the  question 
of  jurisdiction  in  abeyance  by  remanding 
the  petitioner  to  the  custody  of  the  respond- 
ents. We  have  undoubted  authority  to  issue 
the  writ  In  the  first  instance;  but  whether  our 
jurisdiction  continues  depends  upon  circum- 
stances. In  the  case  at  bar  the  respondent 
declares  that  be  detains  the  petitioner  as  a 
military  necessity,  and  that  he  has  been  com- 
manded by  the  Governor  to  not  surrender 
the  petitioner,  either  upon  writ  of  habeas 
corpus  or  otherwise.  The  question,  then,  as 
presented  by  the  return,  is:  Can  the  Gov- 
ernor, under  the  Constitution,  and  under  the 
conditions  shown  to  exist,  declare  martial 
law,  and  as  Incident  thereto  suspend  the 
privilege  of  the  writ  of  habeas  corpus?  If 
the  Constitution  authorizes  the  Governor  so 
to  do,  then  we  have  no  further  jurisdiction. 
If  the  power  to  declare  martial  law  and  to 
suspend  the  privilege  of  the  writ  of  habeas 
corpus  is  confided  by  the  Constitution  to 
the  Legislature,  the  Governor  Is  without 
authority  to  detain  the  petitioner,  and  we 
have  jurisdiction  to  discharge  him.  At  the 
time  of  the  issuance  of  the  writ,  it  was 
stated  that  we  reserved  the  right  to  pass 
upon  the  question  of  our  jurisdiction  when 
final  disposition  was  made  of  the  case;  and, 
if  we  were  now  to  admit  the  prisoner  to  ball, 
we  should,  in  effect,  determine  that  we  have 
jurisdiction,  and  should,  pending  the  hear- 
ing, grant  all  the  relief  that  the  petitioner 
demands.  If  the  liberty  of  the  petitioner 
alone  were  Involved,  we  should  probably 
resolve  the  doubt  in  his  favor,  admit  him  to 
bail,  and  determine  the  question  of  Jurisdic- 
tion afterward;  but  the  head  of  the  execu- 
tive department  of  the  state  has  stated  In 
the  return  to  the  writ  that  In  his  solemn 
Judgment  peace  and  tranquillity  cannot  be 
speedily  restored  in  the  county  of  San  Miguel 
unless  the  petitioner  remains  in  the  custody 
of  the  military  authority.  Tlierefore  the 
matter  Involved  affects  not  only  the  liberty 
of  the  petitioner,  but  the  peace  of  the  people 


of  San  Miguel,  and.  Incidentally,  the  tran- 
quillity of  the  people  of  the  entire  state. 
Although  many  of  the  averments  of  the  re- 
turn are  denied,  we  shall  accept,  for  the  pur- 
pose of  determining  the  question  here  pre- 
sented, the  statements  therein  contained  aa 
true.  And,  if  they  are  so  accepted,  we  ^ould 
not  admit  the  petitioner  to  bail  in  the  face 
of  the  declaration  of  the  Governor  that  the 
petitioner  has  aided  and  abetted  those  who 
stand  In  defiance  of  the  law,  and  that  he  is 
the  leader  of  a  band  of  lawless  men  engaged 
in  acts  of  insurrection.  To  admit  the  peti- 
tioner to  ball  before  we  have  determined  the 
main  question  would,  it  seems  to  us,  be  in- 
vading the  legitimate  province  of  the  execu- 
tive department,  and  that  we  are  restrained 
from  doing  by  the  fundamental  law.  Noth- 
ing we  have  said  should  be  regarded  as  fore- 
shadowing the  decision  upon  the  important 
questions  which  must  necessarily  be  deter- 
mined upon  the  final  hearing. 

Although  the  chapter  of  the  statutes  on 
the  subject  of  habeas  corpus  Is  not  appli- 
cable to  original  proceedings  In  this  court,  we 
usually  adopt  the  statute  for  our  guidance  on 
questions  of  practice;  and  we  should  set  the 
hearing  of  this  case  wluln  five  days  from 
the  return  day  of  the  writ  If  all  the  members 
of  the  court  could  then  be  present  The 
questions  Involved  affect  the  privileges  and 
liberties  of  the  people  of  the  whole  state,  and 
we  think  these  questions  are  so  Important 
as  to  require  that  all  the  members  of  the 
court  participate  in  their  determination.  We 
shall  therefore  decline  to  set  the  cause  with- 
in the  time  fixed  by  statute,  but  do  set  it 
for  hearing  on  Thursday,  May  6th,  at  the 
hour  of  10  o'clock. 

The  application  for  bail  is  denied. 

CAMPBELL)  J.,  not  participating. 


PEOPLE  ex  rel.  POST  et  al.  v.  SAN  JOA- 
QUIN VALLEY  AGRICULTURAL 

ASS'N  et  al.    (Sac.  1,481.) 

(Supreme   Court   of   California.    Sept.   4,   1907. 
Rehearing  Denied  Oct.  4,  1907.) 

1.  aobicultobb  —  diotbict    associatiors — 
Public  Cobpobations— Bxkcution. 

An  agricultural  association,  incorporated 
under  St.  1880,  p.  62,  c.  C9,  dividing  the  state 
into  agricultural  districts,  authorizing  a  pertain 
number  of  persons  within  such  a  district  to 
organize  such  an  association,  its  real  estate  to 
be  UKed  for  the  purpose  of  holding  exhibitions 
of  the  live  stock  and  products  of  the  district, 
with  the  view  to  the  improvement  of  all  in- 
dustries in  the  game,  providing  for  a  district 
board  of  agriculture,  to  be  appointed  by  the 
Governor,  and  to  qualify  by  oath,  and  declaring 
such  an  association,  when  formed,  to  be  a  state 
institution,  and  that  such  board  shall  have  ex- 
clusive control  and  management  of  the  associa- 
tion for  and  in  the  name  of  the  state — is  a 
public  corporation  rrented  for  the  local  adminis- 
tration of  a  part  of  the  affairs  of  the  state:  so 
that  its  property,  used  to  carry  on  the  purposes 
for  which  it  was  formed,  is  not  subject  to  exe- 
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cution,    though   such    statute   authorizes   it   to 
sue  and  be  sued. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Agriculture,  §§  7,  8.] 
2.  Limitation    op    Actions  —  Fbaud  —  Com- 

PLAINT. 

The  complaint  in  an  action  to  vacate  a 
Judgment  because  of  fraud  in  not  interposing  a 
certain  defense  does  not  show  a  right  to  more 
than  three  years  for  briuKine  it,  under  Code  Civ. 
Proc.  S  3r.8,  subd.  4,  providing  that  the  limita- 
tion of  three  years  for  relief  from  fraud  does  not 
begin  to  run  till  discovery  of  the  facts  consti- 
tuting the  fraud,  by  the  mere  allegation  that  the 
failure  to  interpose  the  defense  was  not  discov- 
ered till  within  two  months  before  commence- 
ment of  the  action  to  set  aside  the  judgment; 
no  reason  for  failure  to  make  the  discovery  be- 
ing given,  and  it  not  being  stated  that  any  dili- 
gence was  exercised,  or  that  with  reasonable 
diligence  the  discovery  would  not  have  been 
made  sooner. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §  068.] 

Department  1.  Appeal  from  Superior 
Court,  San  Joaquin  County;  Paul  W.  Ben- 
nett, Judge. 

Action  by  the  people,  on  the  relation  of 
Fred  J.  Post  and  others,  against  the  San 
Joaquin  A'alley  Agricultural  Association  and 
others.  From  a  Judgment  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals. 
Beversed  and  remanded. 

Bebearing  denied;  Beatty,  O.  J.,  dissent- 
ing. 

U.  S.  Webb,  Atty.  Gen.,  Aug.  Muenter,  and 
Aug.  E.  Muenter,  for  appellant.  Nicol  &  Orr 
and  Budd  &  Thompson,  for  respondents. 

SHAW,  J.  The  court  below  sustained  a 
demurrer  to  the  complaint,  and  thereupon 
gave  judgment  in  favor  of  the  defendants, 
from  which  the  plaintiff  appeals.  By  the  ac- 
tion the  plaintiff  seeks  to  recover  from  tbe 
defendants  B.  W.  Bussell,  Louis  Gerlach, 
James  H.  Budd,  M.  A.  Moore,  Lotta  Moore, 
and  Nellie  B.  Jordan  the  possession  of  certain 
tracts  of  land,  and  to  set  aside  a  Judgment 
rendered  in  favor  of  defendants  Louis  Ger- 
lach, B.  W.  Bussell,  James  H.  Budd,  and  M. 
A.  Moore  against  tbe  defendant,  the  Son  Joa- 
quin Valley  Agricultural  Association.  The 
relators  are  members  of  said  association  and 
the  action  is  prosecuted  for  said  association's 
benefit  to  restore  to  it  the  possession  of  tbe 
land  and  to  relieve  it  from  said  judgment. 
Tbe  defendants  in  possession  of  tbe  land  bold 
it  under  a  sheriff's  sale  and  deed,  made  in  tbe 
enforcement  of  an  execution  issued  upon  tbe 
Judgment.  Tbe  plaintiff  claims  that  the  as- 
sociation Is  a  public  corporation  created  for 
tbe  local  administration  of  a  part  of  the 
affairs  of  tbe  state,  and  that  as  such,  its 
property  is  not  subject  to  execution,  unless 
made  so  by  statute,  that  there  is  no  sucb 
statute,  and,  bence  that  the  sale  and  deed 
aforesaid  are  void.  As  to  the  Judgment,  tbe 
claim  Is  that  It  was  procured  by  actual  and 
constructive  fraud  on  the  part  of  tbe  Judg- 
ment plaintiffs,  extrinsic  and  collateral  to 
tbe  action  in  which  it  w^as  given. 

1.  Tbe  association  is  a  corporation  formed 


under  the  act  of  April  15,  1880  (St  1880,  » 
62,  c.  69).  A  consideration  of  the  provislona 
of  that  act  In  connection  with  the  previous 
legislation  on  tbe  subject  of  agricultural  so- 
cieties, tbe  provisions  of  tbe  Constitution  of 
1879,  and  tbe  subsequent  legislation  concern- 
ing corporations  of  tbe  character  of  the  de- 
fendant corporation,  clearly  shows  that  the 
association  is  a  public  corporation  engaged 
in  carrying  on  one  of  tbe  objects  committed  to 
the  state  government  by  tbe  Constitution. 
In  1859  a  general  law  was  enacted  authorizing 
tbe  formation  of  local  agricultural  societies. 
St  1859,  p.  104,  c.  110.  Under  this  act  prior 
to  1880,  some  12  societies  were  formed  In  va- 
rious  parte  of  tbe  state.  Among  them  was 
one  in  San  Joaquin  county,  known  as  the 
"San  Joaquin  Valley  Agricultural  Associa- 
tion." In  1854  tbe  "California  State  Agricul 
tural  Society"  was  incorporated  by  tbe  Leg- 
islature. Neither  this  corporation,  nor  any 
of  the  societies  formed  under  tbe  act  of  1850, 
was  a  public  corporation,  or,  at  all  events, 
neither  of  them  was  a  state  institution,  or 
under  tbe  control  and  management  of  tbe 
state,  but  were  either  private  corporations,  or 
quasi  public  corporations  formed  to  promote 
an  object  in  which  the  general  public  was  in- 
terested and  by  which  the  public  would  be 
benefited,  but  for  the  profit  and  emolument  of 
the  persons  interested  therein.  Melvin  v. 
State,  121  Cal.  19,  53  Pac.  416.  Under  tbe 
Constitution  of  1849,  tbe  legislative  power  to 
appropriate  money  directly  to  such  institu- 
tions, and  to  authorize  counties  to  give  them 
pecuniary  assistance,  was  unfettered.  It  be- 
came customary  at  every  session  of  tbe  Legis- 
lature to  pass  laws  appropriating  money  to 
the  State  Agricultural  Society  and  to  each 
of  the  several  subordinate  societies  orgranlzed 
under  tbe  act  of  1859.  Appropriations  of  this 
character  were  made  to  the  San  Joaquin  Val- 
ley Agricultural  Association  aforesaid  in  tbe 
years  1861,  1863,  1872,  arid  1878.  St  1861, 
p.  407,  c.  385;  St  1863,  p.  522.  c.  348;  St 
1871-72,  p.  442,  c.  333;  St  1877-78,  p.  332,  c. 
271.  Tbe  Legislature  at  almost  every  session 
from  1860  to  1872  also  authorized  tbe  county 
of  San  Joaquin  to  donate  money  to  said  soci- 
ety. Similar  aid  was  authorized  to  otber  soci- 
eties In  otber  counties.  In  1863  San  Joaquin 
county  was  authorized  to  issue  Its  bonds  to 
the  amount  of  |20,000,  and  give  or  loan  tbe 
money  thus  raised  to  that  society  (St.  1863, 
p.  7,  c.  4),  and  in  1865  a  special  tax  was  au- 
thorized to  pay  these  bonds. 

This  was  the  situation  when  the  present 
Constitution  was  framed  and  adopted  In  1879. 
Article  4  of  this  Constitution  contains  rad- 
ical measures  concerning  such  legislation. 
Section  22  provides  that  "no  money  sbaii 
ever  be  appropriated  or  drawn  from  the  state 
treasury  for  the  use  or  benefit  of  any  cor- 
poration, association,  asylum,  hospital,  or  any 
otber  institution  not  under  the  exclusive  man- 
agement and  control  of  the  state  as  a  state 
Institution,  nor  shall  any  grant  or  donation 
of  property   ever   be  made   thereto  by   tbe 
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state."  Certain  exceptions  were  made  rela- 
tlye  to  the  support  of  orphans  which  are  Im- 
material to  the  present  discussion.  Section 
29  was  as  follows:  "The  general  appropria- 
tion bill  shall  contain  no  Item  or  items  of 
appropriation  other  than  such  as  are  required 
to  pay  the  salaries  of  the  state  ofBcers,  the  ex- 
penses of  the  government,  and  of  the  institu- 
tions under  the  exclusive  control  and  man- 
agement of  the  state."  Section  31  toolc  from 
the  Legislature  the  power  to  give,  lend,  or 
authorize  the  giving  or  lending  of  the  state's 
credit,  or  that  of  any  county,  city,  and  coun- 
ty, city,  or  township,  or  other  political  corpo- 
ration or  subdivision  of  the  state.  In  aid  of 
or  to  any  person,  association,  or  coiporation, 
municipal  or  otherwise,  or  to  pledge  the  cred- 
it thereof  In  any  manner  whatever,  for  the 
payment  of  the  liabilities  of  any  Individual, 
association,  municipal,  or  other  corporation 
whatever,  or  to  make  or  authorize  the  making 
of  any  gift  of  any  public  money  or  thing  of 
value  to  any  individual,  mnnicipal  or  other 
corporation  whatever.  These  limitations  di- 
vested the  Legislature  of  all  power  to  make 
appropriations  of  money  to  any  private  or  qua- 
si public  corporation  or  to  make  any  gift  to  any 
municipal  or  public  corporation  not  under  the 
exclusive  control  and  management  of  the  state. 
It  also  deprived  the  Legislature  of  the  power 
to  aathorlze  counties  to  make  donations,  or 
gifts  or  pledges  of  credit  to  such  associa- 
tions. The  Constitution  does  not  give  to  any 
department  of  the  state  government  any  pow- 
er whatever  to  engage  In  private  business  or 
enterprise  or  to  manage  and  control  private 
corporations  or  quasi  public  corporations  (or 
private  profit,  although  such  corporations  may 
be  carrying  on  enterprises  or  performing 
functions  which  are  for  general  public  bene- 
fit and  which  tend  to  promote  the  general 
welfare.  Our  state  government  has  no  such 
powers.  It  Is  not  organized  to  promote  the 
general  welfare  In  that  manner  or  by  that 
means,  but  only  by  and  through  Its  public 
governmental  powers,  and  by  means  of  agen- 
cies which  constitute  part  of  the  state  govern- 
ment. These  previously  existing  societies 
formed  no  part  of  the  state  government,  and 
.  hence  further  aid  to  them  by  appropriations 
of  money  from  the  state  was  Impossible. 

Under  these  circumstances,  and  for  the 
manifest  purpose  of  creating  such  agencies  to 
carry  on  the  same  public  work,  agencies  to 
which  money  could  be  appropriated  from 
the  state  treasury  by  the  Legislature,  the  next 
succeeding  Legislature  in  1880  enacted  two 
laws,  one  declaring  the  state  agriculturBl  so- 
ciety to  be  a  state  Institution,  organizing  the 
state  board  of  agriculture  and  charging  it 
with  the  exclusive  management  and  control 
of  the  state  agricultural  society  as  a  state  In- 
stitution (St.  1880,  p.  49.  c.  60),  the  other,  the 
act  here  In  question,  dividing  the  state  into 
11  agricultural  districts,  to  be  composed  of 
certain  named  counties,  and  providing  for  the 
organization  of  corporations  therein,  to  be 


known  as  agricultural  associations  (St  1880, 
p.  C2,  c.  69).  In  many  respects  these  statutes 
were  similar,  and  both  were  obviously  pass- 
ed to  carry  out  the  same  public  policy  and 
achieve  the  same  general  result.  The  gener- 
al purpose  of  the  first-mentioned  act  Is  shown 
by  the  duties  enjoined  on  the  state  board, 
which  were  "to  collect  and  disseminate  all 
kinds  of  Information  calculated  to  educate 
and  benefit  the  industrial  classes,  develop  the 
resources,  and  advance  the  material  interests 
of  the  state,"  and  to  obtain  and  publish  "such 
suggestions  and  recommendations  as  exi)erl- 
ence  and  good  policy  may  dictate  for  the  im- 
provement and  advancement  of  the  agricultur- 
al and  kindred  industries."  The  general 
purpose  of  the  district  associations  was  de- 
clared In  the  latter  act  to  be  "the  improve- 
ment of  the  material  Industries  of  the  state." 
In  every  legislative  year  thereafter,  until 
1903,  the  general  state  appropriation  act  has 
contained  Items  appropriating  from  the  state 
treasury  various  sums  of  money  to  the  State 
Agricultural  Society  thus  constituted,  and  to 
each  of  the  several  district  agricultural  asso- 
ciations that  became  organized  under  the 
act  here  Involved.  In  1895  the  items  relat- 
ing to  these  district  agricultural  associations 
were  vetoed  by  the  Governor.  The  Legisla- 
ture of  1903,  and  succeeding  Legislatures, 
have,  perhaps  wisely,  refused  to  appropriate 
money  for  these  associations. 

In  the  case  of  Melvia  v.  State^  supra,  It 
was  held  that  the  State  Agricultural  Society, 
as  incorporated  by  the  act  aforesaid,  was 
neither  a  private  nor  quasi  public  corpora- 
tion, bat  was  a  public  corporation,  an  agency 
of  the  state  to  carry  out  one  of  the  functions 
of  the  state  government,  and  that  as  such. 
In  the  absence  of  a  permitting  statute.  It  was 
not  subject  to  suit  by  a  private  person.  It 
was  said  in  the  opinion  that  the  Legislature 
found  ample  authority  for  the  organization  of 
such  public  corporations  in  section  1  of  article 
9  of  the  Constitution,  which  declares  that,  "a 
general  dilCusion  of  knowledge  and  intelligence 
being  essential  to  the  preservation  of  the 
rights  and  liberties  of  the  people,  the  Legis- 
lature shall  encourage  by  all  suitable  means 
the  promotion  of  intellectual,  scientific,  mor- 
al, and  agricultural  improvement"  Whether 
this  provision  was  intended  to  give  this 
power  or  not  It  is  undoubtedly  within  the 
power  of  the  state  to  organize  and  carry  on 
such  institutions.  In  the  opinion  in  Re  Ma- 
dera Irr.  Dlst,  92  Cal.  313,  28  Pac.  275,  14 
L.  R.  A.  755,  27  Am.  St  Rep.  100,  the  court 
says:  "Whatever  tends  to  an  Increased  pros- 
perity of  one  portion  of  the  state,  or  to  pro- 
mote Its  material  development  Is  for  the 
advantage  of  the  entire  state;  and  the  right 
of  the  Legislature  to  make  provision  for  de- 
veloping the  productive  capacity  of  the  state, 
or  for  increasing  facilities  for  the  cultlva- 
tion  of  Its  soil  according  to  the  requirements 
of  the  different  portions  thereof.  Is  upheld  by 
its  power  to  act  for  the  benefit  of  the  peo- 
ple in  affordiog  them  the  right  of  'acquiring. 


Digitized  by 


Uoogle 


CaU 


PEOPLE  T.  SAN  JOAQUIN  VALLEY  AGRICULTURAL  ASS'N. 


743 


possessing,  and  protectluK  ttae  property,' 
which  is  guaranteed  to  them  by  the  Constitu- 
tion." And  again,  on  page  315  of  92  Cal., 
on  page  2T5  of  28  Pac,  14  L.  R.  A.  755,  27 
Am.  St.  Rep.  106:  "The  means  by  which  the 
Legislature  may  exercise  this  power  Is  left 
to  its  own  discretion,  except  as  it  may  be 
limited  by  the  Constitution.  •  •  •  It  may, 
too,  by  general  laws,  authorize  the  inhabit- 
ants of  any  district,  under  such  restric- 
tions, and  with  such  preliminary  steps  as 
It  may  deem  proper,  to  organize  themselves 
into  a  public  corporation,  for  the  purpose  of 
exercising  those  governmental  duties,  upon 
the  same  principle  that  It  authorises  the  in- 
corporation of  any  municipal  corporation 
under  general  laws."  And  again  (page  817 
of  92  Cal.,  page  276  of  28  Pac,  U  I>.  R.  A. 
765,  27  Am.  St.  Rep.  106):  "Although  in  this 
state  the  Legislature  is  required  to  provide 
such  agencies  under  general  laws,  it  is  au- 
thorized, under  its  general  power  of  leglsla- 
tlwi,  to  invest  such  corporations,  when  creat- 
ed, with  the  same  powers  which,  without 
such  restriction.  It  could  Itself  have  exercis- 
ed; and  in  providing  for  such  organizations 
It  need  confer  upon  them  only  such  powers, 
as  in  its  judgment,  are  proper  to  be  exercised 
\jy  them  in  the  discharge  of  the  particular 
functions  of  government  which  may  he  con- 
ferred upon  them.  Being  the  representatives 
of  the  liCgisIature  in  the  various  localities 
of  the  state,  the  requirements  for  organiza- 
tion, as  well  as  the  powers  to  be  exercised, 
vary  with  the  character  of  the  purpose  for 
which  they  may  be  created."  The  carrying 
out  of  the  purposes  prescribed  by  these  stat- 
utes regarding  agricultural  associations  Is  a 
matter  of  general  public  interest,  and  would 
tend  to  increase  the  productive  power  of  the 
land,  the  growth  of  the  state  in  population, 
and  the  wealth  of  the  people.  It  is  as  much 
a  matter  of  state  concern  as  are  school  dis- 
tricts formed  to  carry  on  the  public  schools, 
sanitary  districts  for  the  protection  and  pres- 
ervation of  the  health  of  the  inhabitants 
thereof,  reclamation  and  levee  districts  to 
drain  the  swamp  lands  therein  or  to  protect 
them  from  overflow,  or  Irrigation  districts 
to  procure  and  distribute  water  for  irriga- 
tion of  lands  within  their  limits,  all  of  which 
have  been  declared  to  be  public  corporations 
or  agencies  of  the  state.  See  cases  herein- 
after cited.  Although  some  of  these  institu- 
tions may  be  authorized  by  express  provi- 
sions of  the  Constitution,  all  are  not  so  au- 
thorized, and  the  power  to  create  such  agen- 
cies to  carry  on  such  operations  exists  In  the 
government  of  the  state  without  a  more  par- 
ticular constitutional  grant  than  those  em- 
braced in  section  1  of  article  4.  In  re  Ma- 
dera Irr.  Dist,  92  Cal.  307,  28  Pac.  272, 14  L. 
B.  A.  755,  27  Am.  St  Rep.  106. 

The  provisions  of  the  act  providing  for 
district  agricultural  associations  clearly 
evince  an  intention  to  make  them  public 
corporations.  The  entire  state  was  divldet.' 
Into  agricultural   districts.    Fittj  or   more 


persons,  representing  a  majority  of  the  coun- 
ties within  one  of  the  districts,  were  author- 
ized to  form  an  association  for  the  purposes 
of  the  act.  The  association  was  to  have  per- 
petual succession  and  certain  enumerated 
powers.  Its  real  estate  was  to  be  used  for 
the  purpose  of  holding  exhibitions  of  the  live 
stock  and  products  of  the  district,  "with  view 
to  the  improvement  of  ail  industries  in  the 
same."  It  was  to  be  managed  by  a  district 
board  of  agriculture,  consisting  of  eight 
members,  who  were  to  be  resident  citizens 
of  the  district,  were  to  hold  ofhce  four  years, 
and  were  to  be  api>olnted  by  the  Governor 
of  the  state,  who  was  also  authorized  to 
flll  vacancies.  E^ch  member  of  such  boards 
was  required  to  qualify  by  taking  the  oath 
of  office  of  public  officers  prescribed  by  sec- 
tion 3  of  article  20  of  the  Constitution  with- 
in 10  days  after  his  appointment.  Section 
17  (page  C4)  of  the  act  Is  in  part  as  follows: 
"Each  association  so  formed  and  organized 
is  hereby  declared  and  shall  be  recognized  a 
state  institution,  and  the  board  so  appointed 
and  qualified  shall  have  the  exclusive  control 
and  management  of  such  Institution  for  and 
in  the  name  of  the  state,  and  shall  have  the 
possession  and  care  of  all  the  property  of  the 
association  and  shall  fix  the  terms  of  office 
and  the  bonds  of  the  secretary  and  treasurer, 
and  determine  their  salary  and  duties."  The 
Legislature  in  subsequent  acts  assumed  to 
exercise  full  power  over  these  associations. 
The  original  act  designated  the  coimtles  of 
San  Joaquin,  Calaveras,  Fresno,  Kern,  Mer- 
ced, Mariposa,  Stanislaus,  Tulare,  and  Tuol- 
umne as  "Agricultural  District  No.  2."  By 
subsequent  acts  the  district  has  been  chang- 
ed and  reduced,  and  in  1893  it  was  made  to 
consist  of  San  Joaqidn  county  alone.  St. 
1803,  p.  2S2.  The  number  of  districts  in  the 
state  has  been  Increased  from  time  to  time, 
until  there  are  now  45.  St  1901,  p.  304,  c. 
142.  In  1891  a  new  statute  was  enacted, 
substantially  the  same  as  that  of  1880,  de- 
claring that  all  associations  formed  under 
the  previous  act  should  be  continued  In  force 
and  made  associations  under  the  new  act 
St  1891,  p.  138,  c.  126.  In  1807  a  similar  act 
was  enacted,  and  the  previously  established 
associations  were  continued  In  force  and 
made  agricultural  associations  under  the 
latter  act.  This  statute  also  provided  that 
such  associations  should  have  the  option  of 
converting  themselves  into  stock  companies 
and  Issuing  certlUcates  of  stock.  St  1S97,  p. 
301,  c.  125.  It  does  not  appear  that  the  de- 
fendant association  has  ever  availed  itself 
of  this  privilege^  If  It  had  done  so,  interest- 
ing questions  would  arise  concerning  its 
status  and  Its  character  as  a  corporation 
which  are  not  presented  as  the  case  stands. 
All  these  considerations  conclusively  dem> 
onstrate  that  these  associations  are  public 
agencies  of  the  state,  within  its  exclusive 
management  and  control,  and  charged  with 
the  performance  of  a  part  of  the  functions  of 
the  state  government    Such  corporations  ini 
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tbis  state  have  always  been  held  to  be  pab- 
llc  corporations.  Dean  v.  Davis,  51  Cal.  410; 
People  T.  Reclamation  Dtet,  53  Cal.  343; 
People  T.  Williams,  56  Cal.  647;  People  t. 
Larue,  67  Cal.  528,  8  Pac.  84;  People  v. 
Reclamation  Dlst,  117  Cal.  119,  48  Pac.  1016; 
8.  F.  Sav.  Union  y.  Reclamation  Dlst,  144 
Cal.  643,  79  Pac.  374;  Hoke  v.  Perdue,  62 
Cal.  546;  People  t.  Levee  Dlst,  131  Cal.  30, 
63  Pac.  676,  holding  reclamation  districts 
and  levee  districts  to  be  public  corporations; 
Hughes  V.  Ewlng.  93  Cal.  417,  28  Pac.  1067; 
Estate  of  Bulmer,  59  Cal.  131;  Kennedy  v. 
Miller,  97  Cal.  432,  32  Pac.  558,  declaring 
school  districts  to  be  public  corporations; 
Turlock  L  D.  v.  Williams,  76  Cal.  368,  18 
Pac.  379;  Irrigation  Dlst  v.  DeLappe,  79 
Cal.  353,  21  Pac  825;  People  ▼.  Selma,  etc., 
Dlst,  98  Cal.  208,  32  Pac.  1047;  Crall  v. 
Poso  Irr.  Dlst.,  87  Cal.  145,  26  Pac.  797; 
People  T.  TumbuU,  93  Cal.  632,  29  Pac.  224, 
holding  Irrigation  districts  to  be  public  cor- 
porations; In  re  Werner,  129  Cal.  567,  62 
Pac.  97,  declaring  sanitary  districts  to  be 
public  corporations.  These  institutions  are 
public  corporations  "formed  for  the  govern- 
ment of  a  portion  of  the  state"  as  defined  in 
section  284  of  the  Civil  Code,  but,  as  is  point- 
ed out  in  Dean  v.  Davis,  supra,  "to  constitute 
a  public  corporation,  it  Is  not  essential  that 
It  shall  exercise  ail  the  functions  of  govern- 
ment within  the  prescribed  districts.  •  •  • 
It  Is  but  an  instrumentality  of  the  state,  and 
the  state  incorporates  It  that  It  may  the  more 
effectually  discharge  its  appointed  duty." 
See,  also.  Dillon  on  Mun.  Corp.  §  25. 

The  case  of  Downing  v.  Indiana  State 
Board  of  Agriculture,  129  Ind.  443,  28  N.  E. 
123,  614, 12  L.  R.  A.  661,  holding  that  institu- 
tion to  be  a  private  corporation,  is  cited  as 
exposed  to  these  views.  There  Is,  however, 
a  marked  distinction  between  the  laws  of 
Indiana  organizing  that  corporation  and  our 
statutes  and  constitutional  provisions  above 
referred  to.  There  was  in  that  case  no  neces- 
sity for  making  the  institution  a  public  cor- 
poration in  order  to  authorize  the  making  of 
appropriations  to  carry  on  the  same.  And 
the  intention  that  it  should  be  a  public  cor- 
poration under  the  management  and  control 
of  the  state  was  not  manifested  by  the  pro- 
visions of  the  statute  there  under  considera- 
tion as  It  is  by  the  terms  of  our  statute.  The 
property  of  such  corporations  or  stage  agen- 
cies, which  is  used  to  carry  on  the  purposes 
for  which  such  institutions  are  formed.  Is  so 
far  public  property  that  It  cannot  be  taken  in 
execution  and  sold  thereon  to  enforce  pay- 
ment of  a  judgment,  unless  the  state  has 
manifested  Its  assent  thereto  by  a  law  per- 
mitting It  to  be  done.  S.  F.  Sav.  Union  v. 
Reclamation  Dlst,  144  Cal.  648,  79  Pac.  374; 
Hensley  v.  Reclamation  Dlst,  121  Cal.  96, 
53  Pac.  401;  Skelly  v.  School  Dlst,  103  Cal. 
e52,  37  Pac.  643;  Emerlc  v.  Gilman,  10  Cal. 
410,  70  Am.  Dec.  742;  Mayrhofer  v.  Board, 
89  Cal.  110,  26  Pac.  640,  23  Am.  St.  Rep.  451; 
Witter  T.  School  Diat.  121  Cal.  350,  53  Pac 


906,  66  Am.  St  Rep.  83;  Whlttaker  r.  Tu. 
lumne,  96  Gal.  100,  30  Pac.  1016;  Reclama- 
tion Dist  V.  Sacramento,  134  CaL  480,  66  Pac. 
668;  Ruperlch  v.  Baehr,  142  Cal.  193,  75  Pac. 
782;  Oilman  v.  Contra  Costa,  8  CaL  68,  68 
Am.  Dec.  290;  Hunsaker  t.  Borden,  5  Cal. 
290,  63  Am.  Dec.  130;  Sharp  ▼.  Contra  Costa 
County,  34  Cal.  290;  Hart  v.  Burnett  15  CaL 
583;  1  Dillon,  Mun.  Corp.  i  100;  2  DiUoa 
Mun.    Corp.    576,    577. 

The  statute  under  which  these  associatloiis 
were  organized  provides  that  they  may  sue 
and  be  sued.  This,  however,  does  not  imply 
that  the  public  property  which  such  asso- 
ciation holds  and  uses  for  the  public  pur- 
poses which  it  was  created  to  serve  can  be 
seized  on  execution  to  pay  a  Judgment  re- 
covered in  such  suit  This  Is  abundantly 
shown  by  the  authorities  last  dted.  The 
complaint  alleges  that  the  real  pr(4>erty  In 
question  has  always  been  osed  by  the  defend- 
ant association  for  the  purpose  of  holding 
the  exhibitions  which  the  association  is  re- 
quired to  hold  annually  by  the  provisions  of 
the  statute,  and  that  it  is  needed  for  perma- 
nent use  for  that  purpose.  By  the  demurrer 
this  allegation  is  admitted  to  be  tme.  It  fol- 
lows that  the  property  was  not  subject  to 
execution;  that  the  sale  and  sheriff's  deed 
under  which  defendants  claim  title  and  pos- 
session are  void;  that  plaintiff  is  entitled  to 
recover  possession;  and  that,  as  to  this  point 
the  demurrer  was  improperly  sustained. 

2.  The  right  of  action  of  plaintiff  to  vacate 
the  Judgment  against  the  association  on  the 
ground  that  it  was  procured  by  fraud  is  bar- 
red by  the  statute  of  limitations.  The  date  on 
which  the  Judgment  sought  to  be  set  aside 
was  rendered  does  not  expressly  appear,  but 
it  is  alleged  that  an  execution  was  Issued 
thereon  on  the  3d  day  of  October,  1900,  and 
consequently  It  must  bave  been  rendered 
prior  to  that  date.  The  present  action  to  set 
aside  the  Judgment  was  begun  on  July  14, 
1905,  four  years  and  nine  months  after  the 
execution  was  issued.  By  subdivision  4  of 
section  338  of  the  Code  of  Civil  Procedure, 
an  action  for  relief  on  the  ground  of  fraud 
must  be  begun  within  three  years,  but  the 
period  of  limitation  does  not  begin  to  run 
until  the  discovery  of  the  facts  constituting 
the  fraud.  It  is  alleged  that  the  failure  of 
the  district  board  of  agriculture  of  district 
No.  2  to  allege,  in  their  answer  in  the  action 
in  which  the  judgment  was  rendered,  certain 
facts  which  it  is  claimed  would  have  con- 
stituted a  good  defense  to  said  action,  was 
fraudulent,  and  that  It  was  by  means  of  tbis 
fraudulent  neglect  that  the  Judgment  against 
the  association  was  obtained.  The  attempt 
was  made  to  bring  the  action  within  the  per- 
iod of  limitation  above  mentioned  by  the  bare 
averment  that  the  failure  to  Include  the  so- 
called  defense  in  the  answer  "was  not  dis- 
covered by  the  plaintiff,  or  the  said  relators, 
or  any  of  them,  until  within  two  months  next 
before  the  commencement  of  this  action." 
This  is  not  a  sufficient  allegation  to  excuse 
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the  delay.  It  gives  no  reason  for  the  failure 
to  make  the  discovery,  and  does  not  state 
that  any  diligence  had  been  exercised,  nor 
does  It  show  that,  if  reasonable  diligence  had 
been  exercised,  it  would  not  have  been  dis- 
covered sooner.  The  answer  In  the  action 
was  filed  on  May  23,  1899,  so  that  the  act 
constituting  the  fraud.  If  fraud  It  was,  was 
actually  committed  at  that  time,  which  was 
more  than  six  years  before  the  present  action 
was  begun.  "It  is  not  enough  to  assert  mere- 
ly that  the  discovery  was  not  sooner  made. 
It  must  appear  that  It  could  not  have  been 
made  by  the  exercise  of  reasonable  diligence. 
And  that  which  reasonable  diligence  would 
have  disclosed  plaintiff  Is  presumed  to  have 
known;  means  of  knowledge  In  such  a  case 
being  the  equivalent  of  the  knowledge  which 
It  would  have  produced."  Truett  v.  Onder- 
donk,  120  Cal.  589,  53  Pac.  29.  "  'Discovery* 
and  'knowledge*  are  not  convertible  terms, 
and  whether  there  has  been  a  'discovery*  of 
the  facts  constituting  the  fraud,  within  the 
meaning  of  the  statute  of  limitations,  Is  a 
question  of  law  to  be  determined  by  the  court 
from  the  facts  pleaded.  As  in  the  case  of 
any  other  legal  conclusion,  It  is  not  sufficient 
to  make  a  mere  averment  thereof,  bat  the 
facts  from  which  the  conclusion  follows  must 
first  be  pleaded.  It  is  not  enough  that  the 
plaintiff  merely  aver  that  he  was  Ignorant 
of  the  facts  at  the  time  of  their  occurrence 
and  has  not  been  informed  of  them  until 
within  the  three  years.  He  must  show  that 
the  acta  of  fraud  were  committed  under  such 
circumstances  that  he  would  not  be  presumed 
to  have  any  knowledge  of  them,  as  that  they 
were  done  in  secret  or  were  kept  concealed; 
and  he  must  also  show  the  times  and  circum- 
stances under  which  the  facts  constituting 
the  fraud  were  brouglit  to  his  knowledge,  so 
that  the  court  may  determine  whether  the 
discovery  of  these  facts  was  within  the  time 
alleged."  Lady  Washington  Co.  v.  Wood,  113 
Cal.  48G,  45  Pac.  809. 

For  these  reasons,  we  are  of  the  opinion 
that  so  far  as  the  action  seeks  to  obtain  a 
vacation  of  the  judgment  referred  to  it  is 
barred  by  the  statute  of  limitatious. 

The  judgment  is  reversed,  and  the  cause  re- 
manded. 

We  concur:    SLOSS,  J.;  ANGELLOTTI,  J. 


e  Cal.  App.  184 

McVAY  et  al.   v.  CENTRAL   CALIFORNIA 
INV.   CO.    (Civ.   349.) 

(Court   of  Appeal.   Third   District,   California. 
July  31,   1907.) 

1.  Negi-igence— Complaint— IDENTIFTINO  De- 

STBflYED    PbOPERTY. 

The  complaint  for  negligent  destruction  of 
property  by  fire  from  defendant's  land  sufficient- 
ly identifies  the  property  by  describing  it  and 
looatinK  it  at  the  time  of  the  fire  on  lands  owned 
by  plaintiffs  in  a  certain  township  and  county 
and  adjoining  defendant's  laud. 

2.  Pleading— Pbesumption. 

The  presumption,  from  the  allegation  of  a 
complaint  for  destruction  of  property,  that  plain- 


tiffs were  the  owners  thereof,  is  that  they  were 
tenants  in  common. 

3.  Dauaoes— Pleading. 

The  averment  tliat  the  loss  of  plaintiffs  by 
the  destruction  of  the  property  was  a  certain 
sum  is  the  equivalent  of  the  allegation  that  they 
were  damat^ed  in  said  sum. 

4.  NegLIQENCB — SUFFICIKNCT    OF    EVIDEMCB— 

Settino  Fibes. 

Evidence  as  to  time  and  circumstances  of 
setting  fire  on  defendant's  land,  which  spread  to 

Elalntiffs*   land,   held  sufficient   to  authorize   a 
nding  of  negligence  in  starting  it. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  {  267.] 

6.  Appeal— Habmless  Ebbo«. 

Error  in  admitting  evidence  is  harmless; 
other  evidence  to  the  same  effect  having  been  ad- 
mitted without  objection. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Appeal  and  Error,  f  41S4.] 

6.  Pleading— Answer— Issue  as  to  Value. 

No  issue  as  to  the  value  of  the  property  de- 
stroyed is  raised  by  the  pleadings ;  the  complaint 
l>eing  verified  and  specincally  alleging  the  value 
of  each  article,  and  the  answer,  which  denied 
that  plaintiffs  were  the  owners  of  the  property 
or  that  fire  destroyed  it  or  that  defendant  was 
guilty  of  any  negligence,  containing  no  other  de- 
nial as  to  the  amount  of  damages  than  that  "de- 
fendant denies  that  the  loss  of  plaintiffs,  by 
reason  of  the  destruction  of  the  property  de- 
scribed in  said  complaint  as  therein  alleged,  was 
$1,02.^,"  and  not  denying  that  it  was  of  any  sum 
less  than  tliat 

7.  Negligence— PsoxiitATB  Cause— Instruc- 

II0N8. 

There  being  evidence  that  the  fire  set  by  de- 
fendant on  its  premises  was  communicated  to 
plaintiff's  land  by  a  sudden  whirlwind,  which 
defendant  could  neither  anticipate  nor  control. 
It  was  entitled  to  the  instruction,  based  on  the 
doctrine  of  liability  only  for  negligence  which 
is  the  proximate  cause  of  the  injury,  that,  if  it 
was  impossible  for  defendant  to  have  prevented 
the  fire  from  getting  beyond  its  control,  owing 
to  the  sudden  rising  of  the  wind  after  the  fire 
was  set,  defendant  would  not  be  liable,  provided 
due  care  was  taken  before  the  fire  was  set. 

8.  Appeal— Record— Instructions. 

An  instruction  appearing  in  the  transcript 
not  authenticated  or  incorporated  in  the  bill  of 
exceptions,  and  being  no  part  of  the  judgment 
roll,  and,  moreover,  printed  only  as  a  part  of 
instructions  "rpque.sted"  by  plaintiffs,  cannot  be 
considered  as  having  been  given,  and  so  covering 
an  instruction  requested  by  defendant  and  re- 
fused. 

9.  Trial— Instbuctions—Pbepondebancb    of 
Evidence. 

An  instruction :  "By  preponderance  of  the 
evidence  Is  not  necessarily  meant  a  greater  num- 
ber of  witnesses,  but  only  such  weight  of  evi- 
dence as  satisfies  the  jury  of  the  truth  of  the 
allegation  to  be  established" — is  sufficient,  though 
Code  Civ.  Proc.  8  1835,  provides  that  only  evi- 
dence which  satisfies  the  "unprejudiced"  mind 
will  justify  a  verdict. 

Appeal  from  Superior  Court,  Colusa  Coun- 
ty;   H.  M.  Albery,  Judge. 

Action  by  W.  N.  McVay  and  another 
against  the  Central  California  Investment 
Company.  Judgment  for  plaintiffs.  Defend- 
ant appeals.    Reversed. 

Morrison  &  Cope  and  Ernest  Weyland,  for 
appellant  Setb  Mllllngton,  J.  W.  Goad,  and 
Thomas  Rutledge,  for  respondents. 

BURNETT,  J.  The  nature  of  the  action  Is 
shown  by  the  following  allegation  of  the  corn- 
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plaint:  "The  defendant  on  the  27tb  day 
of  August,  1904,  Intentionally  and  negligently 
kindled  a  fire  on  said  defendant's  land  in  Co- 
lusa county,  Cal.,  and  adjoining  the  said  land 
of  plaintiffs,  and  negligently  suffered  said 
tire  to  extend  beyond  Its  own  land,  and  so 
negligently  watched  and  tended  said  fire  that 
It  came  into  the  plaintiffs'  said  land  and  de- 
stroyed all  the  property  hereinbefore  describ- 
ed without  any  fault  or  negligence  on  the 
part  of  plaintiffs  or  either  of  them,  and  the 
loss  of  plaintiffs  by  reason  of  the  destruction 
thereof  was  the  sum  of  fl,02o." 

1.  The  court  committed  no  error  In  overrul- 
ing the  demurrer.  The  property  was  sufS- 
ciently  described  for  Identiflcatlon,  and  it 
was  located  "on  lands  owned  by  plaintiffs  in 
township  seventeen  (17)  north,  range  one  (1) 
west  In  Colusa  county"  and  adjoining  the 
property  of  defendant  Defendant  could 
hardly  be  mistaken  as  to  what  property  was 
intended.  As  to  the  title,  it  was  sufficient  to 
allege  "that  on  the  27th  day  of  August,  1904, 
and  for  a  long  time  prior  thereto,  plaintiffs 

•  were  the  owners  of  the  following  described 
property."  When  such  an  allegation  Is  made, 
the  presumption  follows  that  they  are  ten- 
ants in  common.  The  suggestion  that  the 
averment  "and  the  loss  of  plaintiffs  by  rea- 
son of  the  destruction  thereof  was  the  sum," 
etc.,  is  not  equivalent  to  an  allegation  that 
plaintiffs  were  damaged  in  said  sum,  seems 
hypercritical  and  not  entitled  to  serious  at- 
tention. 

2.  It  is  claimed  that  no  negligence  was 
fihown,  and  therefore  the  verdict  of  the  jury 
is  not  supported  by  the  evidence.  In  this  con- 
nection the  following  cases  are  cited :  Gar- 
nler  v.  Porter,  90  Cal.  105,  27  Pac.  55 ;  Gal- 
vin  V.  Gualala  Mill  Co.,  98  Cal.  2«8,  33  Pac. 
03 :  Sweeney  v.  Merrill,  38  Kan.  216,  10  Pac. 
4.">4,  5  Am.  St.  Rep.  734 ;  Needbam  v.  King,  54 
N.  W.  891,  95  Mich.  303;  Bolton  v.  Calkins, 
CO  N.  W.  297,  102  Mich.  09.  We  deem  It  un- 
necessary to  notice  in  detail  these  various 
decisions.  They  all  substantially  agree  as  to 
the  law  applicable  to  this  class  of  cases.  In- 
deed, there  could  be  no  dispute,  and  there  Is 
none  here,  that  plaintiffs  are  not  entitled  to 
recover  unless  defendant  was  negligent  In 
setting  out  the  fire  or  in  the  management  of 
it  after  It  was  started,  and  that  this  negli- 
gence was  the  proximate  cause  of  the  Injury. 
No  difficulty  attends  the  determination  of 
what  Is  negligence  in  the  abstract,  but  the 
attempt  to  apply  the  principle  to  concrete 
facts  often  gives  rise  to  serious  controversy. 
In  the  Necdham  Case,  supra,  the  whole  ques- 
tion of  negligence  In  allowing  fire  to  spread 
to  the  property  of  one's  neIghl)or  is  discussed 
elaborately,  and  a  large  number  of  cases  Is 
reviewed.  It  la  therein  stated  by  the  Su- 
I)rome  Court  of  Michigan  that:  "Fire  is  a 
dangerous  element  and  in  making  use  of  it 
a  degree  of  care  is  required  corresponding  to 
the  danger."  And  the  following  is  quoted 
with  approval  from  Cooley  on  Torts:  "Due 
care  requires  circumspection  not  only  as  to 


time  and  place  of  starting  It,  but  in  protect- 
ing against  its  spread  afterwards."  The 
opinion  proceeds:  "There  is  no  doubt  that 
a  party  having  taken  reasonable  precautions 
to  avoid  the  spread  of  fire  may,  on  a  calm 
morning  in  a  dry  time,  set  fire  to  rubbish  vp- 
on  his  premises,  and  if,  during  the  progress 
of  the  fire,  a  violent  wind  causes  the  Arc  to 
escape  to  his  neighbor's  premises,  he  cannot 
be  said  to  have  been  negligent.  But  the  law 
does  not  Justify  the  use  of  flre  at  a  time  and 
place  when  the  probable  consequ^ices  are 
communication  with  the  property  of  otbers." 
In  the  case  at  bar  there  was  some  evidence 
that  a  brisk  south  or  southeast  wind  was 
blowing  at  the  time  the  flre  was  started. 
Some  of  the  witnesses  denied  this,  but  there 
was  such  a  conflict  a»  to  make  it  a  proper 
question  for  determination  by  the  Jury.  The 
thistles  on  defendant's  premises  to  which  the 
fire  was  set  were  high  and  close  together.  It 
was  late  in  the  summer  season,  and  every- 
thing was  dry  and  iuflammable.  If  the  wind 
was  blowing,  we  can  understand  how  a  rea- 
sonable man  might  reach  the  conclusion  that 
the  probable  consequences  of  starting  the  fire 
would  be  the  destruction  of  the  neighbor's 
property  on  the  north,  and  therefore  that 
the  defendant  had  not  exercised  due  care  un- 
der the  circumstances.  Besides,  the  evidence 
left  it  a  disputable  proposition  whether  the 
preliminary  preparations  were  adequate  to 
prevent  the  fire  from  spreading.  It  cannot 
be  said  as  a  matter  of  law  that  the  jury  was 
not  justified  In  finding  that  the  defendant 
was  negligent  in  starting  the  flre. 

3.  Complaint  is  made  of  certain  rulings  of 
the  court  in  the  admission  of  evidence  to 
show  the  amount  of  damage  done  to  plaintiffs 
by  the  flre.  Granting  that  some  of  them  are 
technically  erroneous,  yet  no  prejudice  Is 
shown,  as  testimony  to  the  same  effect  was 
received  without  objection.  And,  again,  there 
Is  no  issue  raised  by  the  pleadings  as  to  the 
value  of  the  property  destroyed.  The  com- 
plaint was  verifled  and  the  value  of  each  ar- 
ticle destroyed  speclflcall.v  averred.  The  an- 
swer denied  that  plaintiffs  were  the  owners 
of  the  property,  or  that  the  fire  destroyed  It, 
or  that  defendant  was  guilty  of  any  negli- 
gence; but  the  only  denial  as  to  the  amount 
of  damage  is  as  follows:  "Defendant  denies 
that  the  loss  of  plaintiffs,  by  reason  of  the 
destruction  of  the  property  described  In  said 
complaint,  as  therein  alleged,  was  the  sum 
of  $1,023."  There  is  no  denial  that  It  was 
of  any  sum  less  than  that. 

4.  There  seems  no  escape  from  the  conclu- 
sion that  the  court  erred  In  its  refusal  to 
give  the  following  Instruction  requested  by 
defendant;  "I  instruct  you  that  if  for  any 
reason  it  was  Impossible  for  the  employes  of 
the  defendant  company  to  have  prevented  the 
fire  from  getting  beyond  their  control,  owing 
to  any  sudden  rising  of  the  wind  after  the 
fire  was  set  out,  the  defendant  company  would 
not  be  liable  for  the  damages  accruing  to 
plaintiffs,  providing  due  care  was  taken  be- 
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fore  tbe  fire  was  aet  out"  The  Instruction  la 
based  npon  the  proposition  that,  If  defend- 
ant  exercised  due  care  in  setting  tbe  fire,  It 
would  not  be  liable  for  any  negligence  la  Its 
subsequent  care  of  said  fire.  If  that  negli- 
gence was  not  tbe  proximate  cause  of  tbe 
Injury  to  plaintiffs.  If  by  the  exercise  of 
due  care  In  the  management  of  the  fire  de- 
fendant could  not  have  prevented  the  dam- 
age, it  Is  not  liable  for  its  failure  to  exercise 
such  care.  The  whole  doctrine  of  responsi- 
bility for  Diligence  Is  based  upon  tbe  post- 
ulate that  without  such  negligence  the  Injury 
would  not  have  occurred,  or,  in  other  words, 
that  tbe  negligence  Is  the  proximate  cause 
of  the  injury.  The  following  cases  Illustrate 
the  point:  Kevern  v.  Providence  M.  Co.,  70 
Cal,  394,  11  Pac.  740;  Vlzellch  v.  S.  P.  R.  R. 
Co.,  126  Cal.  687,  69  Pac.  129;  Puckhaber  v. 
S.  P.  R.  R.  Co.,  132  Cal.  363,  64  Pac.  480; 
Luman  v.  Golden  A.  C.  M.  Co.,  140  Cal.  706, 
74  Pac.  307.  Defendant  was  entitled  to  the 
Instruction,  as  there  was  evidence  that  the 
communication  of  the  fire  to  the  premises  of 
plaintiffs  was  caused  by  a  sudden  whirlwind 
which  defendant  could  neither  anticipate  nor 
control.  The  Instruction  was  adapted  to  de- 
fendant's theory  of  unavoidable  casualty, 
which  theory  finds  support  In  the  testimony 
of  some  of  tbe  witnesses.  That  the  failure 
to  give  the  Instruction  may  have  resulted 
to  the  prejudice  of  defendant  is  apparent 
from  the  reflection  that  the  jury  under  the 
evidence  may  have  believed  that  defendant 
exercised  due  care  In  setting  out  tbe  fire, 
but  was  negligent  In  caring  for  it,  and  also 
that  the  damage  was  caused  by  the  whirl- 
wind over  which  defendant  could  exercise 
no  control.  A  verdict  resting  upon  this  state 
of  facts  would  be  unjustifiable  as  Ignoring 
the  doctrine  of  "proximate  cause."  Respond- 
ents' answer  to  the  contention  Is  that  the 
priuciple  was  covered  by  another  instruction 
appearing  at  folio  51  of  the  transcript.  But 
the  latter  is  not  authenticated  In  any  man- 
ner. It  Is  not  Incorporated  in  tbe  bill  of 
exceptions,  and  It  Is  no  part  of  the  judgment 
roll.  In  fact.  It  does  not  purport  to  have 
been  given  by  tbe  court,  but  it  is  printed  as 
a  part  of  "Instructions  Requested  by  Plain- 
tiffs." It  Is  manifest  that  it  cannot  be  con- 
sidered. But,  if  It  could  be  regarded.  It  is 
clear  that  It  does  not  cover  the  contingency 
suggested,  but  requires  defendant,  in  any 
event,  to  exercise  ordinary  care,  in  attend- 
ing said  fire,  to  escape  responsibility. 

Appellant  criticises  the  action  of  the  court 
In  giving  this  instruction:  "By  preponder- 
ance of  the  evidence  Is  not  necessarily  meant 
a  greater  number  of  witnesses,  but  only  such 
weight  of  evidence  as  satisfies  tbe  jury  of 
the  truth  of  the  allegation  to  be  established." 
The  contention  is  that  section  1835,  Code 
Civ.  Proc.,  provides  that  It  must  satisfy  the 
unprejudiced  mind;  whereas,  the  mind  of 
the  juror  may  be  prejudiced.  The  argument 
la  somewhat  tenuous  and  metaphyslcaL    The 


distinction  Is  of  no  practical  Importance,  as 
each  juror,  whether  prejudiced  or  not,  must 
necessarily  be  guided  by  the  evidence  as  It 
affects  his  own  mind,  and  It  Is  impossible  for 
him  to  determine  how  the  evidence  would 
Influence  some  other  mind.  Besides,  of 
course,  the  presumption  must  be  indulged 
that  each  juror  Is  unprejudiced  and  of  aver- 
age intelligence. 

It  is  due  the  learned  trial  judge  to  say 
that  he  had  no  opportunity  to  review  the 
record,  as  no  motion  was  made  for  a  new 
trial;  the  appeal  being  from  the  judgment 
alone. 

For  the  error  pointed  out  the  judgment  is 
reversed. 

We  concur:    CHIPMAN,  P.  J.;  HART,  3. 


«  cal.  App.  m 
SNIPSIC  CO.  V.  RIVERSIDE  MUSIC  00. 
(Civ.  401.) 

(Court  of  Appeal,  Second  District,  California. 
July   24,  1907.) 

AppeaI/— Transcript— Cebtificatb    o»    Cor- 
rectness—Xecessitt. 

An  affidavit  of  an  appellant  that  tbe  trans- 
cript is  correct  cannot  De  substituted  for  the 
certificate  of  the  clerk  or  attorneys  as  to  the  cor- 
rectness thereof  required  by  Code  Civ.  Proc.  ft 
953,  and  Supreme  Court  rule  2  (78  Pac.  vii),  and 
in  the  absence  of  the  latter  certificate  the  judg- 
ment appealed  from  cannot  be  reviewed. 

Appeal  from  Superior  Court,  Riverside 
County ;  F.  E.  Densmore,  Judge. 

Action  by  tbe  Snlpslc  Company  against  the 
Riverside  Music  Company.  From  the  judg- 
ment, plaintiff  appeals.  Motion  to  dismiss 
appeal.    Dismissed. 

Howard  K.  James  and  P.  Q.  Hall,  for  ap- 
pellant.   Purington  &  Adair,  for  respondent 

SHAW,  J.  This  Is  a  motion  on  tbe  part 
of  the  respondent  to  dismiss  an  appeal  from 
a  judgment  of  the  superior  court  of  River- 
side county.  The  transcript  of  the  record 
contains  no  certificate  either  by  tbe  cleric 
or  attorneys  of  tbe  correctness  of  the  same, 
nor  does  It  contain  any  certificate  of  the 
clerk  or  attorneys  that  an  undertaking  on 
appeal  In  due  form  has  been  properly  filed, 
or  waiver  thereof.  Section  953,  Code  Civ. 
Proc.;  Supreme  Court  rule  2  (78  Pac.  vU). 
Appellant  has  presented  an  affidavit  averring 
"the  said  transcript  as  the  same  Is  now  of 
record  is  in  all  respects  true  and  correct"; 
but  tbe  affidavit  of  appellant  cannot  be  sub- 
stituted for  the  certificate  required  by  said 
section  953,  Code  Civ.  Proc.,  and  the  rules 
of  this  court.  In  tbe  absence  of  which,  tbe 
judgment  appealed  from  cannot  be  reviewed. 
Ellis  V.  Bennet,  3  Pac.  801 ;  Pacific  M.  Life 
Ins.  Co.  V.  Edgar,  132  Cal.  197,  64  Pac.  260. 

Tbe  motion  is  granted,  and  appeal  dismis- 
sed, without  prejudice  to  another  appeal. 

We  concur:  ALLEN,  P.  j.;  TAGGART,  J. 
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EGIUJERT    r.    SUPERIOR    COURT    OP 
SHASTA  COUNTY.    (Civ.  384.) 

(Court   of   Appeal,   Third   District,   California. 

Aug.  5,  1907.) 
Mandamus— Violation  of  Weit— Contempt. 
Petitioner  for  writ  of  review  answered  a 
petition  for  a  writ  of  mandamus  to  compel  him 
as  secretary  6t  a  corporation  to  submit  its  books 
to  examination,  admitting  that  he  was  then, 
April  22,  1907,  spcretary  of  the  corporation. 
The  cause  was  set  for  trial  on  May  22,  1907,  on 
issues  joined,  and  on  May  18th  petitioner  re- 
signed as  secretary,  not  for  the  purpose  of  evad- 
ing the  order  of  the  court,  and  on  the  25th,  when 
he  was  served  with  a  peremptory  writ  command- 
ing him  to  submit  the  books  of  the  corporation 
to  examination,  he  was  not  secretary  and  could 
not  comply  with  the  order.  Held,  that  he  was 
not  chargeable  with  contempt  in  failing  to  obey 
the  writ. 

Application  for  a  v?rlt  of  review  by  W.  D. 
EgUbert  against  the  superior  court  of  Shasta 
county  to  determine  the  validity  of  a  judg- 
ment against  petitioner  for  contempt.  Writ 
granted.    Petitioner  discharged. 

Qeo.  O.  Perry  and  C.  H.  Braynard,  for  pe- 
titioner.   T.  W.  H.  Shanahan,  for  respondent. 

CHIPMAN,  P.  J.  The  petition  shows: 
That  on  April  10, 1907,  a  petition  for  a  writ  of 
mandate  was  filed  in  defendant  court,  and 
thereafter,  to  wit,  on  May  22,  1907,  a  per- 
emptory writ  was  issued  out  of  said  court, 
directed  to  affiant,  as  secretary  of  the  Pacific 
Power  Company,  commanding  affiant  "as  such 
secretary  immediately  after  the  receipt  of 
said  writ  to  permit  one  T.  W.  H.  Shanahan, 
at  whose  instance  and  in  whose  behalf  said 
peremptory  writ  of  mandate  was  granted, 
to  Inspect  all  of  the  books  •  •  •  of  the 
Pacific  Power  Company" ;  that  eaid  peremp- 
tory writ  was  served  on  affiant  on  May  25, 
1907 ;  that  prior  to  May  18,  1907,  affiant  was 
secretary  of  said  company,  but  resigned  as 
such  secretary,  and  his  resignation  was  ac- 
cepted on  said  May  18th,  and  at  no  time 
thereafter  was  he  such  secretary  or  In  posses- 
sion of  or  had  control  of  said  books.    It  next 

appears  that  on  the day  of  June,  1907, 

said  Shanahan  made  and  filed  In  said  court 
an  affidavit  setting  forth,  in  substance,  the 
foregoing  facts:  That  he  had  made  demand 
for  the  production  and  inspection  of  said 
books  by  virtue  of  said  writ  after  service 
thereof  on  petitioner  herein,  but  was  not 
furnished  access  to  or  allowe<I  to  inspect  said 
books,  and  that  the  said  Shanahan  prayed  for 
an  order  of  court  requiring  said  Egilbert  to 
show  cause  before  said  court  on  June  14, 
1907,  why  he  should  not  be  punished  for  con- 
tempt of  said  court  for  falling  and  refusing 
to  obey  said  writ:  that  affiant  (petitioner 
herein)  thereupon  made  and  filed  his  affidavit 
In  said  court  setting  forth  the  fact  of  his 
resignation  as  such  secretary  and  the  accept- 
ance thereof  on  May  18,  1907,  and  that  since 
Bald  day  he  had  not  had  the  custody  or  control 
of  said  books,  and  "that  at  the  time  of  the 
service  of   said  writ  of  mandate  and  de- 


mand, and  at  all  times  thereafter,  said  af- 
fiant W.  D.  Egilbert  was  unable  to  produce 
or  submit  for  inspection  said  books";  that 
on  said  June  14,  1907,  affiant  appeared  In 
response  to  said  order  of  said  court,  and  a 
hearing  was  bad  and  evidence  introduced  in 
relation  thereto;  that  at  said  hearing  said 
Egilbert  offered  to  produce  evidence  that  hia 
resignation  as  such  secretary  "was  made  with- 
out any  intent  or  effort  on  bis  part  to  evade 
or  render  null  or  of  no  effect  the  order  of 
said  superior  court,  but  said  superior  court 
thereupon  refused  to  receive  or  admit  such 
evidence";  that  the  fact  that  said  Egilbert 
did  not  have  the  care  or  custody  of  said  books 
was  not  controverted  at  said  hearing;  that 
the  said  court  made  findings  in  said  proceed- 
ing and  found  that  said  Egilbert  resigned 
from  his  said  office  on  May  18,  1907,  and  It 
was  not  found  or  determined  that  he  so  re- 
signed for  the  purpose  of  evading  any  order 
of  the  court,  or  that  he  did  not  resign  In  good 
faith;  that  petitioner  was  adjudged  to  be 
guilty  of  contempt,  and  as  punishment  was 
fined  in  the  sum  of  $200,  and  in  default  of 
payment  to  be  Imprisoned  one  day  for  each 
$2  thereof.  Most  of  the  allegations  of  the 
petition  are  admitted.  It  is  admitted  in  the 
return  of  the  Judge  that  Egilbert  resigned 
on  May  18,  1907,  but  It  avers  want  of  knowl- 
edge as  to  the  acceptance  thereof,  and  on  in- 
formation and  belief  denies  that  it  was  ac- 
cepted ;  avers  want  of  knowledge  as  to  the 
allegation  in  the  petition  that  Egilbert  was 
not  the  secretary  of  the  said  company  at  the 
said  date  or  in  possession  of  certain  of  said 
books,  and  therefore  denies  said  allegation; 
admits  that  Egilbert  filed  his  affidavit  In 
said  contempt  proceedings,  setting  forth  the 
facts  as  above  shown  by  him;  admits  that 
at  the  hearing  he  offered  to  prove  that  he  act- 
ed in  good  faith  In  resigning  and  through  no 
purpose  to  evade  any  order  of  the  said  court ; 
and  admits  that  the  evidence  that  Egilbert 
was  not  secretary  and  did  not  have  the  care 
or  control  or  custody  of  said  books  was  not 
controverted.  It  further  appears  from  the 
return  of  respondent  that  the  petition  for  a 
writ  of  mandate  was  filed  April  10,  1907; 
that  an  alternative  writ  was  duly  Issued  on 
that  day,  returnable  April  17, 1907 ;  that  Egil- 
bert made  answer  April  22,  1907,  and  admit- 
ted that  he  "was  and  now  Is"  such  secretary ; 
that,  Issues  being  Joined  the  cause  was  set 
for  trial  for  May  20,  1907,  and  was  then  tried 
and  Judgment  rendered  In  favor  of  petitioner, 
among  other  things,  that  at  all  times  men- 
tioned in  the  petition  for  writ  of  mandate, 
said  Egilbert  was  and  now  is  such  secretary ; 
that  a  peremptory  writ  was  thereupon,  on 
May  22,  1907,  duly  Issued,  was  served  on 
Egilbert  on  May  25,  1907,  and  he  failed  and 
neglected  to  obey  Its  directions,  and  there- 
upon said  proceedings  In  contempt  were  com- 
menced ;  that  at  the  hearing  of  the  contempt 
proceedings  the  court  determined  that  said 
Egilbert  was  secretary  when  the  alternative 
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writ  was  laened  In  April,  bnt  that  be  resigned 
on  May  18th ;  that  the  cause  was  heard  on 
May  20th ;  "that  he  failed  and  neglected  ei- 
ther before  or  at  the  trial  of  said  case  to  notify 
the  court  of  his  resignation,  and  allowed  the 
court  to  proceed  to  Judgment  under  the  Im- 
pression that  he  was  secretary  of  the  said 
Pacific  Power  Company;  that  at  all  times 
during  said  proceedings  and  up  to  the  time 
of  the  present  contempt  proceedings  he  was 
a  director  of  said  corporation ;  that  as  such 
director  he  had  actual  luiowledge  that  the 
judgment  bad  been  rendered  against  him  as 
secretary  of  said  corporation:  that  on  the 
2Stb  day  of  May,  1907,  he  was  duly  served 
with  a  copy  of  the  peremptory  writ  of  man- 
date, the  refusal  to  obey  which  resulted  in 
the  contempt  proceedings."  Reduced  to  the 
Simplest  statement,  the  material  facts  were: 
That  In  April  Egilbert  answered  the  petition 
(or  a  writ  of  mandate,  stating  that  he  was 
then,  April  22,  1907,  the  secretary  of  the 
company ;  that  the  cause  was,  on  the  issues 
then  joined,  set  for  trial  May  20,  1907 ;  that 
on  May  18tb  be  had  resigned  and  thencefor- 
ward ceased  to  be  secretary  or  to  have  con- 
trol of  the  books  of  the  company;  that  on 
May  25th,  when  the  writ  was  served,  be  was 
not  the  secretary  and  conld  not  comply  wltb 
the  order;  that  his  resignation  was  not  for 
the  purpose  of  evading  the  order  of  the  court. 
At  the  hearing  on  May  20th,  the  issue  was  the 
same  as  when  Egilbert  filed  bis  answer,  name- 
ly, that  he  waa  then,  April  22d,  the  secretary 
of  the  company.  If  he  continued  to  be  such 
secretary  until  the  hearing,  May  20th,  the 
fact  should  have  been  proven,  or,  if  he  re- 
signed contumaciously  to  evade  the  operation 
of  any  writ  that  might  be  Issued,  that  fact 
should  have  been  shown.  But  the  conrt  con- 
ceded that  the  resignation  had  no  such  object 
In  view,  by  eliminating  all  evidence  on  that 
point,  and  It  not  only  did  not  find  that  Egil- 
bert was  secretary  on  May  20th,  but  did 
find  that  he  bad  resigned  on  May  18tb.  The 
fact  that  Egilbert  withheld  from  the  court  the 
fact  of  his  resignation  on  May  20th,  and  al- 
lowed the  court  to  grant  the  writ  under  the 
Impression  that  Egilbert  was  then  the  sec- 
retary, is  not  the  ground  on  which  the  con- 
tempt Judgment  was  based.  That  judgment 
rested  on  bis  failure  and  refusal  to  produce 
the  books  of  the  company.  Respondent  did 
not  appear  at  the  hearing  here  and  has  filed 
no  brief  of  points  and  authorities. 

It  clearly  appears,  and  Is  not  controverted, 
that  it  was  beyond  the  power  of  petitioner  to 
comply  with  the  order  when  tbe  peremptory 
writ  of  mandate  issued  and  when  it  was 
served  upon  him,  and  that  his  Inability  to 
comply  was  not  brought  about  through  any 
design  or  purpose  to  evade  the  order  of  the 
court  Cpon  this  state  of  facts  the  court  was 
wlthont  Jurisdiction  to  punish  him  for  con- 
t«npt.  Adams  v.  Haskell  &  Woods,  6  Cal. 
816,  66  Am.  Dec.  517  ;  Bx  parte  Cohen,  6  Cal. 
819,  dted  In  Bz  parte  Oottrell,  6  Cal.  420; 


Bz  parte  Todd,  119  CaL  67,  50  Fac.  1071; 
In  re  Cowden,  139  Cal.  244,  73  Pac.  156.  Pe- 
titioner could  show  his  resignation,  and  that 
he  was  no  longer  in  control  of  the  company's 
books,  as  an  answer  to  contempt  proceed- 
ings for  noncompliance  with  the  writ  of  man- 
damus. U.  S.  V.  Seaboard  R.  Co.  (C.  C.)  85 
Fed.  955.  The  Supreme  Court  said,  In  Ex 
parte  Hoar,  146  Cal.  132,  79  Paa  853:  "In 
cases  of  contempt,  every  court  exercises  a 
special  and  limited  jurisdiction,  and  Its  au- 
thority to  Impose  a  fine  or  term  of  Imprison- 
ment must  be  shown  by  tbe  record  of  con- 
viction"—citing  Overend  T.  Superior  Court, 
131  Cal.  280,  63  Pac.  372. 

The  Judgment  adjudging  petitioner  guilty  of 
contempt,  and  imposing  punistiment  therefor, 
is  hereby  vacated  and  declared  to  be  null  and 
void. 

We  concur:   HART,  3.;   BURNETT,  3. 


«  Cal.  App.  lU 
BAUTER  V.  SUPERIOR  COURT  OF  SHAS- 
TA COUNTY  et  al.    (Civ.  385.) 

(Court  of  Appeal,   Third  District,  California. 
Aog.  6,  1907.) 

Mandamus— Violation — CJonteupt. 

Proceedings  having  been  instituted  against 
E.,  as  secretary  of  a  corporation,  to  compel  him 
to  produce  the  books  of  the  company  and  submit 
the  same  for  inspection,  he  resigned  as  secretary 
in  good  faith  prior  to  the  issuance  of  a  peremp- 
tory writ  commanding  him  to  produce  tlie  books 
for  examination,  etc.  Petitioner  was  elected 
temporary  secretary  to  fill  the  vacancy  until  the 
permanent  secretary,  who  had  been  selected, 
should  take  office.  A  copy  of  tbe  peremptory 
writ  was  served  on  petitioner,  and  demand  made 
on  him  to  produce  and  submit  them  to  inspec- 
tion, but,  before  the  time  arrived  for  sobmission 
of  tbe  Iraoka,  under  an  agreement  with  relator, 
petitioner  resigned  as  secretary :  the  permanent 
secretary  having  assumed  the  office.  Held  that, 
petitioner  being  no  party  to  the  mandamna  pro- 
ceedings, the  court  had  no  jurisdiction  to  punish 
him  for  his  failure  to  comply  with  the  wnt. 

Petition  for  a  writ  of  review  by  L.  A.  Bant- 
er against  the  superior  court  of  Shasta  coun- 
ty and  George  W.  Bush,  judge  thereof.  Writ 
granted.    Petitioner  discharged. 

Oeo.  O.  Perry  and  G.  H.  Brayoard,  for 
petitioner.  T.  W.  H.  Shanahan,  for  respond- 
ents. 

CHIPMAN,  P.  J.  It  appears  from  the  ipe- 
tltlon  berein  that  petitioner  was  adjudged  to 
be  gnllty  of  contempt  In  disobeying  the  writ 
of  mandate  Issued  out  of  the  proceedings  iu 
the  cause  entitled  W.  D.  Egilbert,  Petitioner, 
V.  Superior  Court  of  Shasta  County  (No.  384, 
this  day  decided)  91  Pac.  748,  in  which  cause 
this  petitioner  was  not  a  party  in  any  ca- 
pacity, and  was  not  named  therein.  It  is 
alleged  that  petitioner  was  on  May  18,  1907, 
elected  as  temporary  secretary  of  the  Pacific 
Power  Company  to  fill  a  vacancy  caused 
by  the  resignation  of  said  Egilbert,  until  one 
A.  A.  Martin,  who  had  been  selected  as  per- 
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manent  secretary,  should  be  able  to  take 
snch  office;  that  a  copy  of  the  said  writ  was 
served  on  petitioner  on  May  28,  1907,  and 
demand  was  then  made  upon  him  to  produce 
and  submit  for  Inspection  the  books  of  said 
company ;  that  petitioner  replied  to  said  de- 
mand that  the  books  were  not  in  his  posses- 
sion or  under  his  control,  but  that  he  would 
produce  them  as  soon  as  he  could  procure 
possession  and  control  of  them;  that  there- 
after he  made  an  arrangement  with  T.  W.  H. 
Shanahan  (who  had  procured  said  writ  to 
issue)  to  submit  said  books  to  him  for  iiH 
spectlon  on  June  10,  1907,  but  that  prior 
thereto  be  (petitioner)  resigned  as  such  secre- 
tary, said  Martin  having  become  able  to  take 
up  the  duties  of  said  office.  It  is  then  shown 
that  sold  Shanahan  took  proceedings  to  oI>- 
tain  an  order  of  the  court  adjudging  petition- 
er herein  to  be  guilty  of  contempt  for  diso- 
beying said  writ  of  mandate;  that  at  the 
bearing  of  said  contempt  proceedings,  to  wit, 
on  June  14,  1907,  this  petitioner  answered 
■ettlng  forth  his  appointment  as  secretary 
and  resignation  as  aforesaid;  that  he  was 
not  a  party  to  the  mandate  proceedings;  that 
evidence  was  introduced  and  the  court  made 
findings  upon  the  facts  alleged  by  petitioner 
(but  it  is  not  shown  what  the  findings  were), 
and  thereupon  the  said  court  decreed  that 
this  petitioner  was  guilty  of  contempt,  and 
imposed  as  punishment  therefor  that  he  be 
fined  the  sum  of  $100,  or  be  imprisoned  one 
day  for  each  $2  thereof. 

Under  the  facts  as  they  appear,  the  ques- 
tion is:  Had  the  court  Jurisdiction  to  punish 
petitioner  for  contempt  of  the  writ  issued  in 
a  proceeding  brought  against  Egllbert  alone, 
to  which  proceeding  at  no  stage  was  this  peti- 
tioner a  party,  and  in  which  he  had  no  oppor- 
tunity to  be  heard  and  was  not  heard?  In 
our  opinion  the  question  must  be  answered 
in  the  negative.  Whether  or  not  peti- 
tioner was  the  successor  of  Egilbert  as  sec- 
retary, he  was  not  bound  by  anything  ad- 
judged in  the  proceedings  against  Egilbert 
alone.  Ex  parte  Tinkum,  54  Cal.  201.  It  was 
there  held  that  the  successor  in  office  of  the 
county  treasurer  could  not  be  punished  for 
contempt  for  refusing  to  obey  a  writ  issued 
against  his  predecessor,  who  had  gone  out  of 
office  when  the  writ  Issued ;  that  the  judg- 
ment of  the  court  against  the  former  treas- 
urer "had  no  validity  against  the  petitioner, 
as  his  successor  In  office,  because  the  court 
had  not,  by  any  proper  proceedings  had  or 
taken  in  tbe  action,  made  the  petitioner  a 
party  defendant  in  the  action."  See  Bx 
parte  Wldber,  91  Cal.  367,  27  Pac.  733;  Ex 
parte  Truman,  124  Cal.  387,  57  Pac  223.  See, 
also,  Sargent  v.  Cavls,  36  Cal.  652;  Kz  parte 
Hollis,  59  Cal.  406. 

The  judgment  adjudging  petitioner  guilty 
of  contempt,  and  imposing  punishment  there- 
for, is  hereby  vacated  and  declared  to  be 
null  and  void. 

We  concur:   HART,  J.;  BURNETT,  J. 


•  Cal.  App.  174 
GOMHEBCIAL  NAT.  BANK  OT  OODEN  n 
8CHLITZ.    (C»v.  34S.) 

(C3ourt  of   Appeal,   Third  District,  CalUbiala. 
July  81,  1907.) 

1.  New  Tbiai/— Notio  of  Iktsmtion— Fi&> 

INO. 

The  court  may  treat  a  notice  of  intention  to 
move  for  a  new  trial  as  filed  on  the  day  on 
which  it  was  served  and  was  lianded  to  the  derk, 
though  for  some  unexplained  reason  he  failed 
on  that  day  to  indorse  it  as  filed;  he  having 
three  days  lattr,  on  his  attention  being  called  to 
it,  marked  it  as  filed  as  of  the  day  it  was  left 
with  him,  and  his  failure  to  mark  it  on  that  day 
having  l>een  through  no  fault  of  plaintiff's  at> 
tomey  who  handed  it  to  him,  though  the  fee 
was  not  then  paid,  no  fee  having  been  demanded, 
and  there  having  been  no  refusal  to  file,  and  the 
clerk  testifying  that  the  failure  to  pay  made  no 
difference. 

2.  Taxation— AflSBSBams-PBESTTHpnoB    ov 

BBOUXAnTT. 

As  against  the  recitals  of  a  tax  deed  that 
the  assessment  was  made  under  a  certain  act, 
and  the  provisions  of  the  tax  laws  that  a  tax 
deed  is  prima  facie  evidence  that  tbe  assessment 
was  levied  according  to  law,  the  statement  In  a 
letter  of  tbe  grantee  in  the  deed  is  no  evidence 
that  the  assessment  was  nnder  another  act,  ia 
which  case  it  would  be  irregular. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dis> 
voL  46,  Taxation,  U  1555,  1665.] 

8.   SavK— ASBESSMEHT  IN  WrONO  NaMX. 

Tbe  assessment  of  land  in  the  name  o( 
another  than  the  owner  does  not  make  it  or  tb« 
tax  sale  thereon  invalid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  45,  Taxation,  t  701.] 

4.  Saio— Tax  Dkbd— Dxiobifiior  or  Pbop- 

XBTY. 

The  description  in  a  tax  deed,  "strip  of  60 
acres  on  the  north  line  of  fractional  N.  W.  ^ 
of  section  7,"  is  insufficient. 

[Eld.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  {i  1620.  1621.> 
6.  AnvKBas  Pobsession— Patuknt  or  Taxes. 
Under  Code  Civ.  Proc.  S  323,  requiring  one, 
as  a  condition  to  establishing  title  by  adverse 
possession,  to  occupy  it  for  five  years  continn- 
ously,  and  pay  all  tbe  taxes,  the  running  of  ths 
statute  is  interrupted  by  the  true  owner  paying 
the  taxes  in  any  of  such  years  prior  to  the  pay- 
ment thereof  by  the  adverse  claimant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  1,  Adverse  Possession,  |  520.] 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty; W.  B.  Wallace,  Judge. 

Action  by  the  Commercial  National  Bank 
of  Ogden  against  John  J.  Schlltz.  From  an 
order  granting  plaintiff  a  new  trial,  defend- 
ant appeals.    Affirmed. 

C.  L.  Russell,  for  appellant  T.  B.  Clark, 
for  respondent. 

CHIPMAN,  P.  3.  Action  to  quiet  title. 
Findings  and  judgment  were  in  favor  of 
defendant  Plaintiff  moved  for  a  mew  trial, 
which  was  granted,  and  defendant  appeals 
from  the  order. 

Defendant  urges  that  there  was  no  proper 
bill  of  exceptions  before  the  trial  'x>urt  on 
which  to  base  a  motion  for  a  new  trial, 
for  tbe  reason  that  the  notice  of  intention 
was  not  filed  In  time.  The  notice  of  decision 
\KJU)  served  on  plaintiff'!  counsel  April  17, 
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1905.  Notice  of  intention  to  move  for  a  new 
trial  was  likewise  served  on  April  24,  1905, 
but  It  Is  claimed  by  defendant  that  it  was 
not  filed  with  the  clerk  until  May  27,  190o. 
There  is  evidence  tending  to  show  that 
counsel  for  plaintiff  handed  the  notice  of 
intention  to  the  clerk,  with  other  papers,  on 
April  24th,  but  for  some  reason  not  clearly 
explained  the  clerk  failed  on  that  day  to 
indorse  the  paper  as  filed.  IJater,  on  May 
27th,  his  attention  was  called  to  the  omis- 
sion, and  on  this  latter  day  he  Indorsed  the 
paper:  "Filed  April  24,  1905.  T.  B.  Olark, 
Clerk."  The  testimony  of  the  clerk  and  of 
plaintiff's  counsel  was  taken  on  the  point, 
and  we  think  there  was  sufficient  to  justify 
the  conclusion  of  the  trial  court  that  the 
notice  was  In  fact  left  with  the  clerk  on  the 
24tb  of  April,  which  was  in  time.  His  fail- 
ure to  mark  the  paper  on  that  day  as  then 
filed  is  not  shown  to  have  been  through  any 
fault  of  plaintiff's  attorney,  and  we  do  not 
think  plaintiff  should  suffer  from  an  omis- 
sion of  the  clerk  to  perform  an  official  duty. 
The  fact  that  the  fee  was  not  paid  until 
May  27th,  when  the  omission  was  discovered, 
should  not  affect  the  question,  for  the  clerk 
testified  that  failure  to  pay  the  fee  on  April 
24tb  would  have  made  no  difference.  In 
Davis  T.  Hurgren,  125  Cal.  48,  57  Pac.  6&1, 
cited  by  appellant,  the  clerk  refused  to  file 
the  notice  because  the  fee  was  not  paid  in 
advance.  Here  no  fee  was  demanded,  and 
there  was  no  refusal  to  file  the  notice.  Nor 
can  It  be  reasonably  said  that  plaintiff's 
counsel  was  inexcusably  neglectful.  The  cir- 
cumstances are  fully  set  forth  in  the  testi- 
mony of  counsel  and  of  the  clerk,  and  were 
such  as  to  justify  the  court  in  treating  the 
noUce  as  filed  April  24tb.  Section  473,  Code 
Civ.  Proc.  See,  also,  Stoneslfer  v.  Kilburn, 
91  Cal.  33,  29  Pac.  332;  Cameron  v.  Areata 
R.  R.  Co.,  129  Cal.  282,  61  Pac.  953 ;  Murphy 
▼.  Stelling,  138  Cal.  642,  72  Pac.  176. 

Plaintiff  and  defendant  claim  through  a 
common  source  of  title;  plaintiff  by  deed 
from  Lola  E.  Hill  and  Oscar  E.  Hill,  dated 
July  8,  1893,  duly  recorded  August  13,  1893, 
and  defendant  by  tax  deed  of  the  collector 
of  the  Kern  &  Tulare  Irrigation  District, 
dated  March  1,  1898.  The  premises  descril>- 
ed  in  plaintiff's  complaint  and  deed  is  a  tract 
of  land  described  by  metes  and  bounds,  being 
a  part  of  the  northwest  %  of  section  7, 
township  24  south,  range  26  east.  Mount 
Diablo  base  and  meridian,  containing  149.05 
acres.  The  premises,  part  of  which  is  claim- 
ed by  defendant,  as  appears  from  his  said 
deed,  was  assessed  for  the  year  1S96  to  Lola 
B.  Hill,  by  the  collector  of  said  district,  and 
is  described  therein  as  the  "Frac.  N.  W,  14 
of  section  7,  township  24  south,  range  26 
east,"  and  that  the  portion  sold  to  defendant 
for  delinquent  taxes  is  described  as  a  "strip 
of  50  acres  on  the  north  line  of  fractional 
N.  W.  %  of  section  7,  township  24  south, 
range  26  east.  Mount  Diablo  base  and  meridi- 
an."    It  appears  from  the  assessment  roils 


introduced  by  plaintiff  that  the  tract  was 
assessed  to  plaintiff  for  the  years  1897  to 
1904,  inclusive.  The  acreage  and  descrip- 
tion varied  in  different  years  (omitting  here 
all  of  the  part  of  section  descril>ed),  some- 
times by  metes  and  bounds,  as  In  plaintifiTs 
deed  (1897,  1898,  1899,  1903,  each  assess- 
ment 153  acres,  except  1903  for  149  acres); 
again,  northwest  %  (1900) ;  south  110  acres 
of  northwest  ^  (1901.  1902) ;  and  fractional 
south  149  acres  of  northwest  ^  (1904).  Pay- 
ment in  full  of  taxes  for  these  assessments 
was  shown.  Defendant  introduced  assess- 
ment rolls  showing  assessments  to  defend- 
ant (omitting  all  after  part  of  section  de- 
scribed) as  follows:  1898,  north  00  acres  of 
northwest  %,  marked  In  red  ink  as  follows, 
to  wit:  "Assessed  also  to  Commercial  Na- 
tional Bank  of  Ogden,  Utah,  vol.  3,  page  2." 
Marked  also  in  lead  pencil  on  margin  of 
book :  "Double  assessed  page  2,  vol.  3,  T.  C, 
Take  Cr."  1899,  same  description  and  same 
note  in  red  Ink;  1900,  fractional  northwest 
^  •  *  •  50  acres ;  1901,  fractional  north- 
west %  (being  north  50  acres);  1902,  north 
50  acres  of  fractional  northwest  %;  1903, 
north  50  acres  of  fractional  northwest  hi  > 
1904,  north  50  acres  of  fractional  northwest 
%.  Defendant  Introduced  receipts  showing 
payments  in  full  of  assessments  to  him. 

There  is  but  little  evidence  outside  of 
these  official  records.  It  appeared  from  the 
testimony  of  defendant  and  his  son,  and  is 
uncontradicted,  that  defendant  went  into  pos- 
session, as  fouud  by  the  court,  July  20,  1898. 
Defendant  testified:  "I  measured  the  land 
off  myself  so  as  to  inclose  what  I  thought 
was  50  acres  and  fenced  It  In.  I  measured 
50  acres  off  of  the  north  Bide  of  the  land 
mentioned  in  plaintiff's  complaint  I  found 
the  stakes  at  the  corner  of  the  land,  placed 
there  by  the  surveyors.  I  made  my  measure- 
ments according  to  each  stake."  He  also 
testified  that  he  has  cultivated  or  pastured 
the  land  ever  since.  He  explained  that  tbe 
northwest  %  of  section  7  became  fractional 
in  the  distribution  of  an  estate  by  a  strip 
being  cut  off  along  the  east  side  and  a  strip 
cut  off  tbe  south  side,  thus  leaving  a  frac- 
tional northwest  ^  of  149  acres.  He  tes- 
tified that  he  bad  never  had  the  land  claimed 
by  him  surveyed  and  never  notified  plaintiff 
of  his  possession;  that  tbe  land  claimed  by 
him  was  assessed  in  1898,  but  he  did  not 
pay  the  taxes  for  that  year;  that  the  first 
taxes  be  paid  was  January  3,  1900,  "for  tbe 
taxes  assessed  to  him  for  the  year  1899"; 
that  he  never  paid  any  of  the  taxes  assessed 
to  plaintiff  for  any  year.  It  was  admitted 
that  the  land  in  question  Is  situated  within 
the  boundary  of  what  was  a  legally  con- 
stituted district,  called  tbe  "Kern  and  Tulare 
Irrigation  District,"  under  the  provisions  of 
the  act  approved  March  7,  1887  (St  1887, 
p.  41,  c.  34;,  and  the  acts  supplemental  to 
and  amendatory  thereof.  Defendant  testi- 
fied that  be  claimed  tbe  land  through  pur- 
chase   "on    the    delinquent    assessment    of 
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1890";  that  this  assessment  was  "levied  to 
pay  the  indebtedness  of  the  district  for  dis- 
organizing. The  district  bad  been  running 
several  years  without  levying  any  assess- 
ment to  pay  expenses  (the  last  previous  as- 
sessment was  in  1802)  and  bad  got  con- 
siderably in  debt;  and  the  assessment  was 
Intended  to  cover,  and  did  cover,  all  the 
debts  of  the  district ;  the  N.  W.  %  of  section 
7,  township  24  S.,  range  26  E.,  was  assessed 
to  Lola  E.  mil,  and  the  taxes  were  not  paid 
on  it,  and  It  was  sold  for  the  delinquent 
assessment  in  189C,  in  the  spring  of  1897,  and 
I  bought  the  north  SO  acres  and  paid  the 
assessment  The  tax  collector  of  the  Irri- 
gation district  Issued  a  certificate  of  sale 
to  me,  and  It  was  not  redeemed,  and  on 
March  1,  1898,  the  tax  collector  made  me  a 
deed  to.  the  land."  Some  letters  were  In- 
troduced by  plaintiff,  without  objection,  from 
which  it  appeared  that  on  January  23,  1898, 
defendant  wrote  plaintiff  that  be  had  pur- 
chased 50  acres  of  the  northwest  %  at  delin- 
quent tax  sale,  bat  did  not  want  the  land, 
and  would  deed  it  to  plaintiff  for  what  It  cost 
defendant.  Plaintiff  replied  that  defendant's 
letter  was  the  first  intimation  it  bad  of  any 
such  irrigation  district  as  defendant  men- 
tioned ;  that  plaintiff's  title  had  been  a  mat- 
ter of  record  since  1893.  July  2,  1898,  de- 
fendant replied,  stating  further  facts  about 
the  district;  that  the  last  assessment  prior 
to  1896  was  In  1892,  to  Mrs.  Lola  Hili  or  Os- 
car Hill,  and  was  paid ;  that  the  assessment 
of  1896  was  to  Mrs.  Lola  Hill,  to  whom  no- 
tices were  sent;  that  he  supposed  the  land 
belonged  to  her  "until  some  time  ago,  being 
at  the  assessor's  office  In  Tulare  county,  giv- 
ing In  the  list  of  my  property,  among  which 
was  the  50-aere  piece  purchased  at  delin- 
quent sale,  I  found  that  the  Commercial 
National  Bank  was  paying  the  taxes  on  the 
N.  W.  1,4.  *  •  •  whence  my  communica- 
tion to  you."  He  then  states:  "Now  re- 
garding the  •  •  •  district.  It  is  out  of 
existence,  the  people  in  the  district  after  I 
having  paid  some  |35,000  In  taxes,  and  the 
district  being  about  |10,000  in  debt,  and  no 
prospect  of  getting  water  on  the  lands  of 
the  district,  decided  on  disorganizing  the  dis- 
trict, which  could  be  done  legally  by  first 
paying  outstanding  indebtedness,  and  the  peo- 
ple voted  and  authorized  the  assessment  of 
1896.  The  assessment  was  made  and  col- 
lected, and  the  delinquent  property  was  sold, 
the  same  as  state  and  county  taxes,  and  on 
the  nth  day  of  April,  1898,  In  the  superior 
court  of  Kern  county,  upon  showing  that  the 
affairs  of  the  district  had  been  wound  up 
according  to  law  and  the  outstanding  debts 
of  the  district  had  all  been  paid,  the  court 
agreed  (decreed?)  that  the  •  •  ♦  district 
should  forever  be  dissolved."  Plaintiff  re- 
plied February  5,  1898,  stating  that  the  tax 
not  having  been  assessed  to  plaintiff  malces  it 
void,  as  defendant  will  learn  by  consulting 
Gwynn  v.  Dierssen,  101  Cal.  503,  30  Pac. 
108;    called  attention  again  to  its  deed  of 


1893,  and  that  defendant's  tax  was  not  levlec^ 
until  1896.  Thus  ends  the  corre«i>ondonce, 
and  this  Is  substantially  all  the  evidence  In 
the  case. 

Briefly  summarized,  the  court  found  that 
the  land  described  in  plaintiff's  complaint 
was.  In  the  year  1896,  "duly  and  properly 
assessed  by  the  assessor  of  said  district  pur- 
suant to  and  as  required  by  law  •  •  • 
to  Lola  E.  Hill";  that  all  the  property  of 
the  district  was  duly  equalized  In  that  year, 
and  to  pay  the  outstanding  Indebtedness  of 
said  district  its  board  of  directors  duly  levied 
an  assessment  upon  all  the  lands  therein.  In- 
cluding the  said  lands  described  In  plain- 
tiff's complaint;  that  said  assessment  on 
plalntlfTs  said  land  became  a  lien  thereon 
and  was  never  paid;    that  on  February  27, 

1897,  said  property  was  duly  offered  for  sale 
to  pay  said  assessment,  and  defendant  be- 
came the  purchaser  of  the  "north  fifty  acres 
of  the  tract  of  land  described"  In  plaintiff's 
complaint;  that  said  collector  of  said  dis- 
trict executed  and  delivered  duplicate  certif- 
icate of  sale  of  said  property  (reciting  the 
facts  as  to  said  sale),  a  copy  of  which  was 
delivered  to  defendant;  that  no  redemption 
was  made,  and  said  collector  on  March  1, 

1898,  executed  and  delivered  to  defendant  a 
deed  to  said  north  50  acres  of  the  land  de- 
scribed In  plalntlfTs  complaint,  which  was 
duly  recorded  April  16,  1898.  The  court  then 
finds  that  defendant  entered  into  possession 
of  said  land  "under  and  by  virtue  of  said 
deed"  and  constructed  a  fence  Inclosing  the 
said  land,  and  at  all  times  since  July  20, 
1898,  "he  has  been  in  the  quiet,  peaceable, 
continuous,  actual,  open,  notorious,  adverse 
and  exclusive  possession  of  said  50  acres  of 
land,  ♦  •  •  cultivating  and  using  the 
same  •  ♦  •  and  claiming  the  same  ad- 
versely to  all  other  persons,  for  more  than 
five  years  before  the  commencement  of  this 
action."  As  conclusion  of  law  the  coiwt 
finds  that  defendant  was  the  owner  of  the 
land  In  question  at  the  commencement  of  the 
action  and  is  now  such  owner.  The  original 
complaint  was  filed  June  22,  1904,  and  the 
amended  complaint  on  August  6,  1904.  Plain- 
tiff In  its  speciflcations  challenges  the  suffi- 
ciency of  the  evidence  substantially  as  to  all 
the  findings  in  defendant's  favor. 

The  reason  for  granting  the  motion  for  a 
new  trial  is  not  given,  but  If  any  sufficient 
reason  can  be  found  the  order  must  be  af- 
firmed. If,  however,  the  proceedings  leading 
up  to  defendant's  tax  deed  were  legal,  and  a 
valid  title  passed  to  defendant  thereunder, 
it  Is  immaterial  whether  the  findings  as  to 
defendant's  adverse  possession  are  support- 
ed by  the  evidence.  Likewise,  if  title  by 
prescription  Is  established,  the  findings  as 
to  the  tax  title  may  be  disregarded.  It  be- 
comes necessary,  therefore,  to  examine  both 
sources  of  title  upon  which  defendant  relies. 
Respondent  attacks  the  findings  on  the  fol- 
lowing grounds:  First,  that  the  assessment 
in  1890  was  made  under  the  disorganising 
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act  of  1893  (St.  1803,  p.  528,  c.  241),  and  not 
under  the  act  of  March  T,  1887  (St.  188T,  p. 
41,  c.  .34),  and  was  therefore  Told  because 
unauthorized  by  the  act  of  1893;  second, 
that  the  title  to  the  land  In  1890,  when  as^■ 
sessed  to  Lola  E.  Hill,  stood  of  record  In 
plaintiff,  and  could  not  legally  be  assessed 
to  any  person  other  than  plaintiff;  third, 
that  the  attempted  description  of  the  land 
claimed  by  defendant  as  bid  in  by  him  and 
subsequently  assessed  to  him  does  not  def- 
initely describe  any  land;  fourth,  that  the 
whole  of  the  fractional  northwest  %  of  said 
section  was  assessed  to  plaintiff  at  the  time 
the  said  50-acre  tract  was  bid  in  by  defend- 
ant and  at  all  times  while  subsequently  as- 
sessed to  defendant,  which  latter  was  a  dou- 
ble assessment  and  void  under  section  3607, 
Pol.  C!ode,  and  the  concurring  opinion  In 
Cavanaugh  t.  Jaclcson,  99  Cal.  675,  34  Pac. 
509;  and  the  facts  do  not  establish  title  by 
adverse  possession. 

The  Tax  Title  Considered. 

We  do  not  think  that  the  facta  warrant 
the  assumption  that  the  assessment  was 
made  under  the  act  of  1893.  It  was  doubt- 
less made  in  anticipation  of  disorganizing 
the  district,  but  not  as  a  part  of  or  through 
proceedings  for  that  purpose.  The  collec- 
tor's deed  recites  that  tbe  levy  was  made 
for  the  year  1896  by  virtue  and  under  the 
provisions  of  tbe  act  of  March  7,  1887,  and 
its  amendatory  acts.  The  letter  of  defend- 
ant to  plaintiff,  relied  upon  by  the  latter  as 
showing  that  the  assessment  was  made  un- 
der the  act  of  1893,  does  not  purport  to  be 
more  than  an  outline  narrative  of  certain 
proceedings,  but  does  not  show  that  the  levy 
was  under  the  act  of  1893.  The  decree  of 
the  court,  dissolving  tbe  corporation,  was 
not  made  until  two  years  later,  and  could 
not  then  have  been  made  except  upon  a 
showing  In  tbe  complaint  and  by  tbe  evi- 
dence that  the  debts  of  the  corporation  were 
paid.  Tbe  record  Is  not  before  us,  and  we 
must  presume  regularity  so  far  as  disorgan- 
ization Is  concerned.  By  the  act  of  1897  (St. 
1897,  p.  254,  c.  159)  the  as.sessor  was  requir- 
ed to  assess  ail  real  property  In  tbe  district 
to  the  persons  who  own,  claim,  have  the  pos- 
session or  control  the  property,  and  he  must 
specify  in  the  assessment  book:  "(a)  The 
name  of  the  person  to  whom  the  property  is 
assessed  (If  the  name  Is  not  known  to  the 
assessor,  the  property  shall  be  assessed  to 
'unknown  owners')."  Section  48  (page  271) 
provides:  That  the  matter  recited  in  the 
certificate  of  sale  must  be  recited  in  the  deed 
and  such  deed  duly  acknowledged  or  proved 
la  prima  facie  evidence  that:  "(a)  The 
property  was  assessed  as  required  by  law; 
•  •  *  (c)  that  the  assessments  were  lev- 
led  in  accordance  with  law";  and  "such 
deed  •  •  •  is  (except  as  against  actual 
fraud)  conclusive  evidence  of  the  regularity 
of  all  the  proceedings  from  the  assessment 
by  the  assessor  Inclusive^  up  to  the  execu- 
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tion  of  the  deed."  Like  provisions  are  found 
in  the  act  of  1887.  Section  32  of  the  act  of 
1887  (also  section  50  of  the  act  of  1897)  pro- 
vides: "When  the  land  is  sold  for  assess- 
ments, correctly  imposed,  as  the  property 
of  a  particular  person,  no  misnomer  of  the 
owner  or  supposed  owner,  or  other  mistake 
relating  to  the  ownership  thereof,  affects  the 
sale  or  renders  it  void  or  voidable."  Under 
the  provisions  of  section  3628  of  the  Political 
Code,  before  its  amendment  In  1880,  it  was 
held,  as  in  Gwynn  v.  DIerssen,  101  Cal.  563, 
36  Pac.  103,  that  the  assessment  must  be 
made  to  tbe  owner,  and  If  not  known  then 
to  unknown  owners.  But  in  Escondldo  H. 
S.  Dlst.  V.  Escondldo  Seminary,  130  Cal.  128, 
62  Pac.  401,  it  was  held  that  an  assessment 
to  a  person  not  tbe  owner  does  not  affect  Ita 
validity.  To  the  same  effect:  Klumpke  y. 
Baker,  131  Cal.  80,  63  Pac.  137,  676.  It  was 
said  in  Lake  County  v.  Silver  Bank,  etc, 
Mln.  Co.,  66  Cal.  20,  4  Pac.  876:  "The  as- 
certainment of  the  name  of  the  owner  is  a 
matter  with  respect  to  which  the  assessor 
has  discretionary  power,  and  his  Judgment 
or  conclusion  In  regard  to  it  is  final,  so  far 
as  the  validity  of  tbe  tax  is  concerned."  In 
Klumpke  T.  Baker,  supra,  the  court  said: 
"The  name  of  the  owner  of  the  property  as- 
sessed is  an  incidental  provision  for  the  sake 
of  convenience,  but  a  failure  to  give  the 
correct  name  of  the  owner  Is  declared  by 
tbe  statute  not  to  Impair  the  assessment" 
Again:  "Tbe  assessment  is  not  against  the 
owner,  but  Is  of  the  property,  and  that  must 
be  correctly  described."  And  this  brings  ns 
to  the  remaining  question  touching  the  va- 
lidity of  the  title  based  upon  the  tax  deed. 

The  land,  as  said  In  the  Klumpke  Case, 
must  he  correctly  described.  The  descrip- 
tion must  be  definite,  certain,  and  intelligible 
of  Itself,  and  not  such  as  to  require  evidence 
aliunde  to  render  It  certain.  Keane  v.  Can- 
novan,  21  Cal.  302,  82  Am.  Dec.  738 ;  People 
V.  Mahoney,  55  Cal.  286 ;  People  v.  C.  P.  Co., 
83  Cal.  400,  23  Pac.  303 ;  State  v.  C.  P.  R.  R. 
Co.,  21  Nev.  101,  25  Pac.  442;  C.  P.  Co.  v. 
Nevada,  102  U.  S.  525,  16  Sup.  Ct.  883,  40  L. 
Ed.  1057.  "A  description  sufficiently  certain 
to  convey  land  between  man  and  man,  and 
which.  If  contained  in  an  agreement  to  con- 
vey, would  authorize  a  court  of  equity  to  de- 
cree specific  execution,  will  not  answer  In 
the  proceeding  to  enforce  the  collection  of  a 
tax."  Blackwell  on  Tax  Titles,  p.  124.  De- 
fendant's deed  takes  its  origin  In  and  must 
be  governed  by  the  description  of  the  least 
quantity  of  tbe  land  which  defendant  was 
willing  to  take  and  pay  the  assessment. 
This  description  reads  as  follows:  "Strip 
of  50  acres  on  the  north  line  of  fractional 
N.  W.  Vt  of  section  7,"  etc.  We  do  not  think 
that  this  description  meets  the  requirements 
of  the  rule  above  stated.  Quantity  Is  the 
least  certain  element  of  description  and  Is 
no  description  at  all  unless  a  definite  and 
certain  basis  for  Its  ascertainment  Is  sup- 
plied.   The  north  line  of  the  50-acre  tract 
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taken  Is  not  necessarily  coincident  witb  the 
entire  north  line  of  the  northwest  ^  The 
description  only  calls  for  60  acres  on  that 
line,  but  not  along  Its  whole  length.  If 
plaiDtlff  and  defendant  had  been  bargaining 
for  50  acres  on  the  north  line,  parol  evidence 
might  have  been  admissible  to  show  their 
Intention,  but  not  so  in  tax  proceedings.  In 
their  nature  In  Invitum.  The  rule  has  been 
laid  down  that,  where  a  given  acreage  Is 
■old  "ott  the  side  of  a  quarter  section,"  it 
must  be  taken  in  a  parallelogram,  and  when 
out  of  the  corner  It  must  be  taken  In  a 
square.  4  Am.  &  Eng.  Ency.  of  Law,  p.  780. 
Even  this  rule  could  not  have  been  applied 
owing  to  the  Irregular  shape  of  the  fraction- 
al tract  out  of  which  defendant  sought  to 
take  the  50  acres.  The  uncertainty  of  de- 
scription was  attempted  to  be  corrected  in 
subsequent  assessments,  but  obviously  this 
cannot  avail  defendant  as  supporting  his  tax 
title,  however  much  It  may  assist  bis  claim 
by  prescription. 

The  Title  by  Adverse  Possession  Considered. 

The  title  by  prescription  turns  principally 
apon  the  payment  of  the  taxes  by  defend- 
ant. It  was  shown  that  plalntlfT  paid  the 
taxes  levied  and  assessed  upon  the  fractional 
northwest  %  of  section  7  for  the  years  1897 
to  1904,  Inclusive;  that  defendant  had  the 
land  claimed  by  him  assessed  for  1898  and 
thence  each  year  to  1904,  inclusive,  and  paid 
the  taxes  for  each  year  except  1898.  But 
plaintiff  paid  the  tax  on  all  the  land  for 
1903  on  October  23,  1903,  while  defendant 
did  not  pay  the  tax  on  the  tract  separately 
assessed  to  him  until  November  23,  1903,  and 
the  tax  for  the  year  1904  was  paid  by  both 
parties  on  the  same  day,  Kovember  18,  1904. 
Whether  the  adverse  occupant  of  land  may 
have  It  assessed  to  himself  while  It  Is  as- 
sessed also  to  the  true  owner,  and  may  com- 
ply with  section  325,  Code  Civ.  Proc.,  by  pay- 
ing this  double  or  second  tax  when  for  the 
same  years  the  true  owner  also  pays  the  tax, 
1b  a  question  not  satisfactorily  or  clearly 
settled  by  our  Supreme  Court  In  Cava- 
naiigh  V.  Jackson,  99  Cal.  672,i  the  main  opin- 
ion seems  to  answer  the  question  in  the  af- 
firmative. But  In  a  concurring  opinion,  Mr. 
Justice  Harrison,  one  of  the  three  Judges 
who  pronounced  Judgment,  dissented  from 
the  view  of  the  majority  and  concurred  on- 
ly on  the  ground  that  the  adverse  occupant 
paid  the  tax  before  the  true  owner  paid  It 
When  the  reasoning  of  the  dissenting  opin- 
ion is  considered,  together  with  some  state- 
ments in  Hayes  v.  County  of  Los  Angeles, 
99  Cal.  74,  33  Pac.  766,  and  the  decision  In 
Carpenter  v.  Lewis,  119  Cal.  18,  50  Pac.  925, 
Is  also  taken  into  consideration.  It  must  be 
apparent  that  the  soundness  of  the  Cava- 
naugb  decision  Is  to  some  extent  at  least  to 
be  doubted.  However  this  may  be.  It  seems 
quite  clear  to  us  that,  where  the  true  own- 
er pays  the  tax  upon  an  assessment  to  him- 
self before  the  adverse  claimant  yays  the 
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second  or  doable  tax  he  haa  caused  to  be  a«- 
sessed  to  himself,  the  latter  cannot  claim 
compliance  with  the  statute.  This  view 
makes  It  unnecessary  to  consider  the  other 
questions  arising  out  of  the  facts  connected 
with  defendant's  claim  of  adverse  posses- 
sion. The  prior  payment  of  the  tax  by 
plaintiff  for  the  year  1903,  not  to  mention 
the  payment  by  both  parties  on  the  same 
day  for  the  year  1004,  Interrupted  the  run- 
ning of  the  statute  of  limitations,  and  de- 
fendant bad  not  completed  the  requisite  ad- 
verse occupation  when  the  action  was  com- 
menced. 
The  ordtf  Is  affirmed. 

We  concur:    HART,  J.;   BURNETT,  7. 


«  Cal.  App.  SM 
MENZEL  T.  PBIMM  et  al.     (C5v.  848.) 

(Court  of  Appeal,   Third   District,  California. 
Aug.  «,  1907.) 

1.  Vendob  and  PcrRCUASBR— Options. 

Even  if  a  contrat-t  bv  which  plaintitf  agreed 
to  sell  mines  to  C.  for  $7,500,  of  which  |3.500 
was  to  be  paid  at  a  certain  time  and  $4,000 
later,  was  an  option,  yet  the  transaction  be- 
came one  of  sale  on  fl,000  being  paid,  and 
plaintiff  executing  an  agreement  reciting  that, 
whereas,  there  was  then  "due  and  owing'^ 
$2,500  on  the  claim,  he  agreed  to  accept  in  lien 
thereof  the  note  of  C.  and  another  of  even  date 
for  that  amount  payable  00  days  later. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  |  S.] 

2.  Patvent— Patwiiit  by  Notk. 

Where,  when  a  payment  on  plaintiff's  con- 
tract of  sale  of  a  mine  to  C.  became  due,  he 
executed  an  agreement  reciting  that,  whereas, 
there  was  then  due  and  payable  $2,500.  he 
agreed  to  accept  "in  lieu  of  the  sum  of  $2,500" 
a  note  of  even  date  signed  by  C.  and  P.,  pay- 
able In  60  days,  with  interest,  said  note  was  not 
taken  in  payment,  but  as  evidence  of  the  In- 
debtedness payable  at  maturity  of  the  note. 

[Ed.  Note.— For  cases  in  point,  ae*  Cent  Dig. 
vol.  39,  Payment,  |  TO.] 

3.  Plbadino— Answer— CONSTBUCTIOH. 

The  allegation  of  the  answer,  in  an  action 
on  a  note,  that  the  note  was  given  in  payment, 
which  was  contrary  to  defendant's  contention 
in  the  case,  and  at  variance  with  the  language 
of  the  instrument  under  which  the  note  was 
taken,  and  with  the  facts  as  disclosed,  will  be 
treated  as  an  attempted  statement  that  the  note 
was  given  as  an  evidence  of  the  indebtedness 
payable  at  maturity  of  the  note,  aa  was  the  fact 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  |  66.] 

4.  Bills  ano  Notes— Defknsb  Avaii:.able  to 

SUHETT. 

A  surety  on  a  note  may,  as  against  the  ori^ 
inal  payee,  defend  on  the  ground  of  absotoe  «r 
failure  of  consideration. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  fj  163,  164.] 

6.  Vendob  and  Pubchaseb— Action  fob  Pab- 
TiAT,  Payment— Tendeb  oe  Deed. 

Where  a  contract  of  sate  of  land,  for  a  cer- 
tain sum,  payable  in  instaiimenta,  is  silent  aa 
to  time  of  delivering  a  deed,  it  should  l>e  tender- 
ed before  action  can  be  maintained  on  a  not* 
given  for  one  of  the  installments. 

Appeal  from  Superior  Court,  Shasta  Coun- 
ty;  C.  M.  Head,  Judge. 
Action  by  William  Menzel  against  F.  B. 
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Primm  and  another.    From  an  adyene  Jndg- 
mtsat,  plaintiff  appeals.    Affirmed. 

Held  and  Dozler,  for  appellant  T.  W.  E. 
Sbanaban  and  Chas.  H.  Braynard,  for  re- 
spondent Prlmm. 

HART,  J.  This  action  was  brought  by 
the  plaintiff  to  enforce  the  payment  of  a 
promissory  note  for  the  sum  of  $2,500,  made 
and  delivered  on  the  28th  day  of  May,  1903, 
by  the  defendants,  and  payable  60  days  after 
date.  The  defendant.  Chambers,  was  not 
served  with  process  and  made  no  appear- 
ance. The  case  was  tried  before  the  court, 
a  Jury  having  been  waived  by  the  parties, 
and  Judgment  awarded  to  the  defendant  and 
respondent  Prlmm.  This  appeal  Is  from 
said  Judgment  and  the  order  refusing  plain- 
tiff a  new  trial. 

The  note  which  is  the  foundation  of  the 
action  was  the  outcome  of  a  certain  agree- 
m«»t  in  writing,  dated  the  13th  day  of  Feb- 
ruary, 1903,  under  the  provisions  of  which 
the  plaintiff,  on  certain  specified  terms, 
agreed  to  sell  certain  mining  claims  to  the 
defendant  Chambers  for  the  sum  of  $7,500, 
of  which  the  sum  of  $S,500  was  to  be  paid 
on  or  before  the  24th  day  of  March,  1903, 
and  the  remainder,  $4,000,  on  or  before  the 
24th  day  of  September,  1903.  The  agree- 
ment provided  that  Chambers  should  have 
Immediate  possession  of  said  mining  claims 
for  the  purpose  of  working,  mining,  and  de- 
veloping the  same,  and  said  Chambers  agreed 
to  "put  two  men  to  work  thereon  within 
00  days"  from  the  date  of  the  agreement. 
Chambers  was  given  the  right  to  extract 
ores  from  said  mining  claims,  but  was  to 
"leave  all  ores  so  extracted  upon  the  dump, 
save  and  except  such  amounts  as  may  be 
necessary  for  assay  and  sampling  purposes." 
The  agreement  also  stipulated  that  the  "par- 
ty of  the  second  part  (Chambers)  shall  have 
the  use  of  a  boiler  now  on  said  premises," 
and  also  "the  use  of  the  lumber  and  timber 
belonging  to  said  mining  property,  and.  In 
the  event  of  the  sale  of  said  property,  will 
pay  to  said  party  of  the  first  part  the  sum 
of  $250  for  the  timber  and  lagging  now  on 
the  ground  on  said  premises."  And  the  par- 
ties finally  agreed  that,  in  the  event  the  par- 
ty of  the  second  part  shall  fall  to  purchase 
said  property,  be  shall  have  the  right  to  re- 
move all  machinery  which  he  may  have 
placed  on  said  mining  ground.  On  the  26th 
day  of  March,  1903,  plaintiff  and  Chambers 
entered  Into  a  second  written  agreement,  by 
the  terms  of  which  the  time  for  the  making 
of  the  first  payment,  $3,500,  was  extended  to 
the  24th  day  of  April,  1903,  or  30  days  from 
the  24th  day  of  March,  1903,  on  which  day 
said  payment  was,  as  originally  agreed,  to  be 
made.  On  the  2l8t  day  of  April,  1903,  a  third 
written  agreement  was  made  by  plaintiff 
and  Chambers,  whereby  plaintiff  released 
said  Chambers  from  the  obligation  of  pay- 
ing said  sum  of  $.%500  on  the  said  24tb  day 
of  April,  1903,  08  provided  in  the  agreement 


of  the  26th  day  of  March,  1903.  In  that 
agreement,  mentioned  as  the  third,  plaintiff 
agreed  to  accept  from  said  Chambers,  In  lieu 
of  the  $3,500  which  the  latter  had  promised 
to  pay  plaintiff  on  said  24th  day  of  April, 
the  sum  of  $1,000  In  coin  and  the  further 
sum  of  $2,500,  to  be  paid  on  the  24th  day  of 
May,  1903.  A  fourth  agreement  in  writing 
was  made  by  the  parties  on  the  28th  day  of 
May,  1903,  by  which  the  plaintiff  agreed  to 
accept  from  Chambers  a  promissory  note  for 
$2,500  in  the  place  and  stead  of  that  amount 
of  money  which  Chambers  had  agreed  to  pay 
plaintiff  on  the  28th  day  of  May,  1903.  Said 
note  was  executed  by  Chambers  and  the  re- 
spondent, and  is  the  Instrument  upon  which 
this  salt  is  based.  The  second,  third,  and 
fourth  agreements  to  which  we  have  Just  re- 
ferred continued  In  force  all  the  stipulations, 
covenants,  and  conditions  contained  In  the 
original  agreement,  save  and  except  only  the 
portion  thereof  stipulating  as  to  the  times  of 
the  payments  of  the  money  which  the  second 
party  agreed  to  pay  for  said  property. 

The  answer  alleges  that  on  the  15th  day 
of  April,  1903,  Chambers  entered  Into  a  writ- 
ten agreement  with  one  T.  S.  Henderson,  of 
St.  Louis,  Mo.,  under  and  by  which  said 
Chambers,  for  and  in  consideration  of  the 
sum  of  $25,000,  agreed  to  sell  and  convey  to 
said  Henderson  all  the  mining  claims  men- 
tioned in  the  agreement  between  said  Cham- 
bers and  the  plaintiff,  and  said  Henderson 
agrreed  to  purchase  the  same  for  said  sum, 
whereof  $5,000  was  to  be  paid  upon  the 
making  of  said  agreement  and  $5,000  on  the 
16th  day  of  September,  1903,  and  the  balance 
to  be  paid  in  Installments  of  $5,000  at  the  ex- 
piration of  every  six  months  thereafter  un- 
til the  full  purchase  price  was  paid.  The 
answer  further  alleges  that,  on  the  lOtb  day 
of  August,  1903,  the  plaintiff  and  the  Oreat 
Western  Gold  Mining  Company,  a  corpora- 
tion, of  which  said  T.  S.  Henderson  was 
president  and  the  financial  agent,  and  who 
had  the  general  management  and  control  of 
all  the  business  affairs  of  said  corporation, 
entered  Into  a  written  agreement,  by  the 
covenants  of  which  plaintiff  agreed  to  sell 
and  convey  by  a  good  and  sufficient  deed  to 
said  corporation,  and  the  latter  agreed  to  buy, 
the  mining  claims  mentioned  in  the  original 
agreement  between  the  plaintiff  and  said 
Chambers  for  the  sum  of  $7,000,  to  be  paid 
in  certain  specified  Installments:  and  it  was 
further  agreed  by  plaintiff  that  said  corpora- 
tion and  its  assigns  might  hnmediately,  up- 
on the  execution  of  said  agreement,  enter  in- 
to and  take  possession  of  said  mining  claims. 
It  Is  also  alleged  in  the  answer  that  the 
agreement  so  entered  into  between  the  plain- 
tiff and  the  said  corporation  "was  made  and 
entered  Into  for  the  purpose  and  with  the  in- 
tent that  neither  said  Great  Western  Gold 
Company  or  the  said  T.  S.  Henderson,  either 
Individually  or  as  president,  fiscal  agent,  and 
the  person  who  had  general  charge  and  man- 
agement of   the   affairs  of   said   company. 
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would  make  eald  payment  of  said  sam  of 
$5,000  to  said  Chambers  which  was  agreed 
and  understood  should  be  paid  on  the  17th 
day  of  Septeml)er,  1903,  and  that  said  plain- 
tiff would  sell  to  the  said  Great  Western 
Gold  Company  the  said  mining  claims  herein- 
before mentioned  for  the  said  sum  of  $7,000." 
The  answer  avers  that  the  promissory  note 
set  out  In  the  complaint  was  given  for  the 
purpose  and  the  Intent  that  the  same  might 
become  a  payment  upon  said  mining  proper- 
ty, and  that  no  demand  for  its  payment  was 
made  until  more  than  six  months  after  its 
maturity.  "For  a  third  and  separate  an- 
swer," the  answer  reiterates  that  the  note  in 
dispute  was  made  and  given  and  accepted 
as  part  payment  of  the  agreed  purchase 
price  of  said  mining  claims,  and  avers  that 
"up  to  and  including  the  10th  day  of  Au- 
gust, 1903,  said  defendant.  Chambers,  bad 
performed  on  his  part  all  the  terms,  time 
given  and  conditions  of'  the  four  several 
agreements  between  him  and  the  plaintiff. 
It  is  also  alleged  that  the  plaintiff  put  it  out 
of  his  power  to  carry  out  his  part  of  the 
agreement  with  Chambers  by  agreeing,  with- 
out the  knowledge  or  consent  of  the  defend- 
ants, to  sell  said  property  to  the  corporation 
mentioned,  and  that  therefore  the  considera- 
tion for  said  promissory  note  "wholly  and 
entirely  failed."  It  may  here  be  stated  that 
the  property  which  is  mentioned  In  the  agree- 
ment between  the  plaintiff  and  the  Great 
Western  Gold  Company  is  designated  therein 
as  the  "Vandevere  Mine,"  but  the  answer 
alleges  that  it  is  the  identical  property  men- 
tioned In  the  agreement  between  plaintiff 
and  Chambers. 

It  is  contended  by  the  appellant  that  the 
agreement  between  the  parties  was  intended 
and  understood  by  them  to  be  an  option 
tendered  to  the  defendant  Chambers  to  pur- 
chase the  property  described  in  the  Instru- 
ment ;  while,  on  the  other  hand,  the  respond- 
ent maintains  that  it  constituted  a  contract 
by  the  provisions  of  which  the  plaintiff 
agreed  to  sell,  and  the  defendant  Chambers 
agreed  to  purchase,  said  property.  "The  dis- 
tinction between  a  contract  to  purchase  or 
sell  real  estate  and  an  option  to  purchase  is 
that  the  contract  to  purchase  or  sell  creates 
a  mutual  obligation  on  the  one  party  to 
sell  and  on  the  other  to  purchase,  while  an 
option  merel.v  gives  the  right  to  purchase 
within  a  limited  time  without  imposing  any 
obligation  to  purchase."  29  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  p.  606.  In  other 
words,  an  option  is  a  contract  by  which  the 
owner  of  property  Invests  another  with  the 
exclusive  right  to  purchase  said  property  at 
a  stipulated  sum  within  a  limited  or  reason- 
able time  in  the  future.  Or,  stated  in  an- 
other form,  it  Is  a  right  "acquired  by  con- 
tract to  accept  or  reject  a  present  offer,  with- 
in a  limited  or  reasonable  time  in  the  fu- 
ture." 21  Am.  &  Eng.  Ency.  of  Law,  p.  924. 
When  the  offer  thus  made  is,  within  the 
time  stipulated,  accepted  by  any  sufficient 


act  or  words  of  the  party  acquiring  the  right 
to  accept  or  reject  such  offer,  the  transaction 
between  the  parties.  Ipso  facto,  ceases  to  be 
an  option,  but  becomes  a  sale  or  contract  of 
sale,  according  to  the  circumstances  of  the 
acceptance. 

rialntlff  testified  that  on  the  21st  of  April, 
1903,  Chambers  paid  bim  the  sum  of  $1,000. 
There  is  no  provision  in  the  agreement  in  ex- 
press  language  which  indicates  tliat  the  docu- 
ment was  Intended  as  an  option;  but  appel- 
lant undertakes  to  construe  certain  language 
contained  therein  as  a  manifestation  that  the 
parties  intended  and  understood  the  instru- 
ment to  be  a  mere  offer  to  sell.  But  assuming 
that  the  original  writing  could  be  construed 
as  a  mere  option.  It  Is  clear  that  the  pay- 
ment by  Chambers,  on  the  21st  day  of  April, 
1903,  of  the  sum  of  $1,000  to  the  plaintiff, 
operated  as  an  acceptance  of  said  option, 
and  that,  whatever  may  have  been  the  pre- 
vious intention  of  the  parties  as  to  the  nature 
of  their  transaction.  It  took  on,  from  the 
time  of  such  payment,  the  character  of  an 
agreement  or  contract  of  sale,  and  its  terms 
capable  of  being  speclflcaly  enforced.  And 
assuming,  further,  that  the  plaintiff  intended 
the  original  writing  to  be  nothing  more  than 
an  offer  to  sell,  It  Is  manifest  that,  after  the 
receipt  by  him  of  said  sum  of  $1,000,  and 
from  the  language  of  the  fourth  writing,  exe- 
cuted by  all  the  parties  to  this  action,  he,  too, 
treated  said  payment  of  $1,000  as  an  act  of 
acceptance  of  the  option  by  Chambers.  The 
"fourth  writing"  referred  to  was  made  sul>- 
sequently  to  the  payment  of  the  $1,000  to  the 
plaintiff,  and  reads  in  part  as  follows: 
"Whereas,  there  is  now  due  and  owing  claims 
In  the  sum  of  $2,500.00,  now,  for  and  in  con- 
sideration of  the  sum  of  $1.00  to  me  In  hand 
paid  by  said  James  Chambers,  I  hereby  agree 
to  accept  a  promissory  note  of  even  date  here- 
with, signed  by  said  Jas.  J.  Chambers  and 
F.  P.  Prinim,  In  lieu  of  the  sum  of  $2,500.00, 
said  note  being  payable  sixty  dajrs  from  and 
after  date  hereof,  with  interest  at  the  rate  of 
8  per  cent,  per  annum  until  paid."  In  view 
of  the  fact  of  the  payment  of  the  $1,000, 
there  can  be  but  one  meaning  to  the  language 
quoted,  "Whereas,  there  Is  now  due  and  owing 
a  payment  on  said  mining  claims,"  and  that 
is  that  the  mines  had  been  sold,  and  that 
there  was  then  due  from  the  purchaser  the 
certain  sum  of  money  mentioned  in  said  writ- 
ing. To  hold  that,  after  the  payment  of  the 
$1,000  by  Chambers  to  the  plaintiff,  the  trans- 
action still  remained  an  option  (we  are  as- 
suming but  not  conceding  that  the  original 
writing  was  only  an  option),  would  be  to  de- 
clare that  the  said  sum  so  paid  was  the  con- 
sideration for  the  right  acquired  by  Chambers 
under  the  option;  that  is,  the  right  to  accept 
or  reject  an  offer  to  sell  prcqjerty  Itself  valued 
at  only  $7,500.  Such  a  construction  of  the 
agreement,  under  the  circumstances,  would  be 
unreasonable  and  absurd. 

It  Is  further  contended  that,  under  a  propec 
construction  of  tlie  last  or  "fourtt  TTiting," 
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the  note  sued  on  was  "accepted  as  a  payment 
on  the  contract  or  option,  and  not  as  an  ex- 
tension of  time,"  and  that  therefore  the  re- 
spondent is  not  "In  a  iwBltlon  to  say  any- 
thing because  he  is  in  no  wise  concerned  with 
any  agreement  except  the  one  as  to  the  re- 
ceiving of  this  note  as  payment."  The  claim 
Is,  in  other  words,  that  the  note  was  intended 
as  an  absolute  payment,  and  respond^t,  not 
being  a  party  to  the  agreement,  cannot  set 
up  the  defense  of  failure  of  consideration, 
which  defense  would  be  available  to  the 
principal,  or  Chambers.  We  do  not  think 
the  facts  as  exhibited  by  the  record  warrant 
any  such  conclusion.  On  the  contrary,  we 
think  it  Is  plahi,  from  the  facts  before  us, 
that  the  note  was  not  Intended  as  a  payment, 
but  that  it  was  designed  only  as  an  evidence 
of  the  indebtedness,  and  therefore  operated 
only  as  a  postponement  or  suspension  of  the 
right  of  action  on  such  debt  to  a  future  time; 
that  is,  until  Its  maturity.  The  contention  of 
appellant  is  founded  on  his  construction  of 
certain  language  contained  in  the  agreement 
(the  "fourth  writing")  that  the  note  is  ac-  i 
cepted  "In  lieu  of  the  sum  of  $2,500,"  etc.  It 
is  doubtful  whether  that  language  warrants 
the  construction  thus  given  it  by  appellant; 
but,  If  It  may  be  said  to  be  reasonably  suscep- 
tible of  such  construction,  we  think  that  it  Is 
equally  capable  of  the  opposite  interpretation 
that  it  was  Intended,  and  so  given  and  accept- 
ed, for  the  purpose  merely  of  deferring  to  the 
date  of  its  maturity  the  right  to  bring  suit 
upon  the  debt  of  which  it  constituted  written 
evidence.  But  to  impart  to  the  note  the  effect 
contended  for  by  api)ellant,  there  should  be 
an  express  agreement  that  it  was  to  be 
deemed  and  accepted  as  an  absolute  payment. 
It  is  well  settled  that  the  note  of  a  debtor 
or  of  a  third  party,  if  not  Itself  paid,  does 
not  constitute  a  payment  unless  received  by 
the  creditor  under  an  express  agreement  to 
accept  it  as  an  absolute  payment.  "The  pre- 
sumption is  not  in  favor  of  Its  being  received 
as  payment."  Bonestell  v.  Bowie,  128  Cal. 
515,  61  Pac.  78;  Dingley  v.  McDonald,  124 
Cal.  90,  50  Pac.  790;  Savings  Bank  v.  Central 
Market  Co.,  122  Cal.  33,  54  Pac.  273 ;  Delea- 
piazza  v.  Foley,  112  Cal.  380,  386,  44  Pac.  727; 
Savings,  etc..  Soc.  v.  Burnett,  106  Cal.  514, 
528,  30  Pac.  922;  Steinhart  v.  National  Bank, 
94  Cal.  3C2,  29  Pac.  717,  28  Am.  St.  Rep.  132; 
Comptolr  D'Escompte  v.  Dresbach,  78  Cal. 
15.  20  Pac.  28;  Welch  v.  Alllngton,  23  Cal. 
322.  There  Is  no  express  agreement  here  that 
the  note  should  be  treated  and  accepted  as 
a  payment.  The  allegation  In  the  answer 
that  the  note  was  given  as  a  payment  does 
not  affect  our  views  upon  the  subject.  We  do 
not  know  how  the  respondent  was  led  to 
make  such  an  allegation  In  his  pleading,  since. 
In  his  brief,  he  vigorously  opposes  the  view 
which  the  language  of  the  averment  seems 
to  imply.  We  do  not  feel  bound  by  the  con- 
struction of  a  document  by  a  pleader  which 
is  plainly  at  variance  with  the  language  of 
the  Instrument  itself,  as  well  as  with  the  ex- 


trinsic circumstances,  as  disclosed  by  the  rec- 
ord, which  surrounded  and  accompanied  Its 
execution.  The  allegation  at  best  is  a  mere 
conclusion,  and  we  are  rather  of  the  opinion 
that  the  pleader  only  intended  to  state, 
though,  It  may  be  admitted,  by  the  employ- 
ment of  inapt  language,  what  the  fact  is, 
that  the  note  was  given  as  an  evidence  of  the 
Indebtedness  payable  at  the  maturity  of  said 
note. 

There  eeems  to  be  no  question  raised  here 
that  a  surety  may  defend  upon  the  ground 
of  an  absence  or  failure  of  consideration  of  a 
promissory  note  to  which  he  is  a  party.  If 
the  action  thereon  is  by  the  original  payee. 
The  liability  of  a  surety  cannot  be  greater 
than  that  of  the  principal  (Stockton,  etc.. 
Society  V.  Glddlngs,  96  Cai.  90,  30  Pac.  1018, 
21  L.  R.  A.  406,  31  Am.  St  Rep.  181),  and, 
where  there  is  a  failure  of  consideration  to 
support  it,  the  note  would  be  just  as  amenable 
to  attack  upon  that  ground  by  a  surety  as 
by  the  principal — where  the  suit  is  between 
the  original  parties,  and  no  rights  of  an  Inno- 
cent holder  are  involved.  But  the  respondent 
claims  that  he  was  a  principal.  While  we 
cannot  say  that  the  evidence  justifies  that 
conclusion,  it  Is  nevertheless  apparent  there- 
from that  the  respondent  had  an  Interest  in  the 
agreement  between  plaintiff  and  Chambers, 
independent  of  that  Involved  in  his  mere  lia- 
bility upon  the  note.  He  testified  that  he  be- 
came a  party  to  the  note  because,  among  oth- 
er reasons,  he  expected  that  Chambers  would 
make  money  out  of  the  property  and  "would 
reimburse  me  to  a  certain  extent  out  of  the 
mine.  I  started  him  in  business  when  he  had 
nothing,  and,  if  he  accumulated  a  competence, 
I  expected  to  be  reimbursed  for  what  I  had 
done  for  him  when  he  was  poor  and  needy." 
He  also  stated  that  he  and  plaintiff  had  "dis- 
cussed the  matter  about  accepting  the  note." 
By  the  statement  that  he  expected  to  be  "re- 
imbursed to  some  extent  out  of  the  mine," 
the  respondent  evidently  meant  that  Cham- 
bers intended  to  remunerate  him  for  his  acts 
of  assistance  (signing  the  note,  etc.)  as  soon  as 
he  could  make  the  money  from  the  mines,  and 
from  this  it  is  reasonably  inferable  that  there 
was  some  understanding  between  Chambers 
and  respondent  to  that  effect  But  whether 
there  was  such  an  understanding  or  not,  or 
whether,  as  appears  to  be  the  fact,  the  re- 
spondent was  thoroughly  familiar  with  the 
antecedent  transactions  of  plaintiff  and  Cham- 
bers as  to  the  property  involved,  and  upon 
the  faith  of  such  knowledge  and  his  expecta- 
tion of  participating  in  the  profits  of  the 
mines  under  the  ownership  and  development 
by  Chambers  signed  the  note,  it  was,  In  any 
event,  his  unquestionable  right  in  this  action 
by  the  original  payee  to  interpose  the  defense 
of  want  of  consideration,  even  though  he 
played  no  other  roll  than  that  of  surety. 

The  evidence  shows  that  the  consideration 
for  the  note  in  dispute,  for  a  time  at  least, 
failed  absolutely,  because  after  Its  maturity, 
and  long  before  the  commencement  of  this 
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action,  tbe  plaintiff  entered  Into  a  contract 
with  the  Great  Western  Gfold  Company,  by 
the  provisions  of  which  the  latter  was  to 
buy  from  the  plaintiff  the  Identical  property 
which  t«  the  object  of  the  agreement  between 
plaintiff  and  Chambers.  Plaintiff  himself 
testified:  "I  received  $1,000  for  tbe  same 
property  from  the  Great  Western  Gold  Com- 
pany on  tbe  16tb  day  of  October,  1903.  Some 
time  after  this  I  received  $500  besides  the 
$1,000  from  the  Great  Western  Gold  Com- 
pany for  the  same  property.  I  still  bold  the 
title  and  tbe  possession  of  the  Scottish  Chief 
and  Santa  Clara  mines,  sometimes  known  as 
the  Vandevere  mines.  I  gave  the  Oreat 
Western  Gold  Company  possession,  I  think, 
on  the  16th  day  of  October,  1903,  for  a 
thne,  and  I  have  possession  of  it  now."  It 
Is  thus  seen  that  appellant,  a  short  time 
after  the  date  of  tbe  maturity  of  the  note 
here,  placed  himself  In  a  position  In  which 
he  could  not  have  performed  his  part  of  the 
agreement  with  Chambers,  even  If  be  bad  de- 
sired to  do  so,  unless  he  had  been  able  to 
make  such  terms  with  the  corporation  as 
would  have  enabled  him  to  convey  tbe  prop- 
erty to  the  defendants.  Tbe  consideration 
for  the  note  had  failed  by  the  act  of  the 
plaintiff  himself.  At  the  time  of  the  com- 
mencement of  this  action  his  agreement  with 
the  corporation.  It  appears,  ceased  to  be  bind- 
ing, and  he  again  took  possession  of  and 
assumed  control  over  the  property.  We  think 
that  the  significance  of  the  circumstance  of 
tbe  contract  of  option  between  plaintiff  and 
tbe  Great  Western  Gold  Company  Is  in  the 
fact  that  the  plaintiff  thus  gave  evidence  of 
his  Intention  of  treating  his  contract  with 
Chambers  as  no  longer  existing  or  binding. 
And  If  he  did  not  so  intend  to  treat  it,  why 
did  he  assume  complete  control  over  the 
property  and  attempt  to  dispose  of  it  to 
other  parties?  If  he  Intended  to  hold  Cham- 
bers and  the  respondent  to  their  contract, 
he  should  have  first  tendered  them  a  deed 
to  the  property,  or  offered  to  convey  to  them 
such  Interest  in  It  as  would  be  commensurate 
with  the  money  already  paid  and  the  sum 
due  on  the  note.  He  admitted  that  at  no 
time  did  he  offer  to  execute  a  deed  to  tbe 
parties  or  to  either  of  them.  These  views 
are,  of  course,  based  upon  tbe  theory  that  the 
transaction  between  the  parties  involved  a 
contract  of  sale,  and  not  an  option,  as  con- 
tended by  appellant  As  we  have  before  de- 
clared, we  have  no  doubt  that  the  agree- 
ment was  one  to  sell  on  the  part  of  the  plain- 
tiff, and  to  purchase  on  the  part  of  Cham- 
bers. We  think  the  case  at  bar  comes  with- 
in the  principles  laid  down  In  the  case  of 
McCroskey  v.  Ladd,  96  Cal.  456  et  seq.,  31 
Pac.  558,  where  the  court  says  that  an  "ac- 
tion upon  a  note,  being  between  tbe  orig- 
inal parties  thereto,  is  subject  to  an  inquiry 
into  Its  consideration,  and  is  also  subject  to 
any  equities  existing  between  the  parties 
which  arise  out  of  tbe  execution  of  the  note. 


or  are  connected  therewith.  The  note  was 
given  for  a  portion  of  the  purchase  price  of 
a  tract  of  land  to  be  thereafter  conveyed  by 
tbe  plaintiff  under  his  agreement  with  tbe 
defendants  and  their  associates,  was  execut- 
ed in  pursuance  of  said  agreement  at  the 
same  time  with  the  execution  of  the  agree- 
ment, was  a  part  of  the  same  transaction,, 
and  Is  to  be  Interpreted  and  regarded  as  a 
part  of  tbe  agreement  made  between  the  par- 
ties at  that  date."  The  note  here  was,  as 
were  all  the  other  writings  of  which  we- 
have  made  mention,  an  outgrowth  of  tbe 
transaction  between  the  parties  and  a  part 
and  element  thereof,  and  ail  said  writings. 
Including  the  note,  are  to  be  construed  a» 
one  agreement.  In  the  case  from  which  we 
have  just  quoted  the  court  further  says: 
"The  respective  obligations  of  the  parties  to  an 
agreement  for  the  conveyance  of  land,  when 
the  purchase  money  is  made  payable  In  in- 
stallments, are  to  be  construed  as  independ- 
ent obligations,  or  as  dependent  and  concur- 
rent, according  to  the  terms  In  which  the 
agreement  Is  express.  If  an  installment  Is 
made  payable  prior  to  the  date  at  which 
the  conveyance  Is  to  be  made,  tbe  obligation 
to  pay  the  installment  and  to  make  the  con- 
veyance will  be  r^arded  as  independent  obli- 
gations, and  tbe  seller  can  maintain  an  ac- 
tion for  the  recovery  of  the  installment  with- 
out the  execution  or  tender  of  a  conveyance ; 
whereas.  If  the  payment  of  the  installment 
is  to  be  made  upon  the  execution  of  tbe  con- 
veyance, no  recovery  thereof  can  be  had,  ex- 
cept uixin  the  averment  and  proof  of  such 
execution,  or  a  tender  thereof.  If  the  agree- 
ment Is  silent  upon  this  point,  the  obliga- 
tions will  be  regarded  as  mutual  and  de- 
pendent, so  that  neither  party  can  have  a 
right  of  action  against  the  other  without  a 
previous  performance  or  offer  to  perform  oi; 
bis  part;  and  If  the  time  for  the  perform- 
ance of  the  conditions  on  both  sides  has 
expired.  It  Is  incumbent  on  either  party,  be- 
fore he  can  enforce  a  performance  by  the 
other,  to  do  or  offer  to  do  all  that  by  the 
agreement  he  Is  required  to  do."  The  agree- 
ment here  is  silent  upon  "the  point"  men- 
tioned In  the  opinion.  The  time  within 
which  the  conditions  here  were  to  be  per- 
formed. In  the  absence  of  express  language 
fixing  a  time,  can  only  be  held  to  be  that 
which  expired  colncldently  with  the  date  of 
the  maturity  of  the  note. 

Complaint  is  made  of  certain  rulings  of  the 
court  upon  questions  of  admissibility  of  evi- 
dence, but  they  are  not  sufficiently  important 
to  demand  special  attention.  The  rulings,  to 
which  exceptions  were  reserved  and  claimed 
here  to  have  been  prejudicial  to  plaintiff, 
even  if  they  be  conceded  to  be  erroneous 
(and  we  do  not  so  bold  them  to  be),  could 
not.  In  our  opinion,  have  resulted  in  injury 
to  the  appellant 

The  findings  are  amply  supported  by  the 
evidence,  and  the  Judgment  Is  Just,  equitable,. 
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and  consclonable.    Under  tbe  facts,  aa  tbey 
are  recorded  here,  any  other  Judgment  would 
be  the  reverse. 
The  Judgment  and  order  are  affirmed. 


We    concur: 
NETT,  J. 


CHIPMAN,    P.    J.;    BUR- 


•  Cal.  App.  1S7 

WILLS  T.  BOOTH  et  al.    (Civ.  330.) 

(Court  of  Appeal,  Third  District,  California. 
Aug.  5,  1907.) 

1.  EXECtTTOBS    AND    AD^INISTBATOBS— AlXOW- 

ANCE  TO  Surviving  Wife  —Notice. 

Under  Code  Civ.  Proc.  §  1469,  providing 
that  if,  on  return  of  the  inventory  of  the  estate 
of  a  decedent,  it  appears  therefrom  that  the 
value  of  the  estate  does  not  exceed  $1,500,  the 
court  shall,  by  order,  require  all  persons  inter- 
ested to  appear  to  show  cause  why  tbe  whole  of 
the  estate  shall  not  be  assigned  to  decedent's 
widow,  and  that  notice  thereof  shall  l>e  given 
as  provided  in  sections  16:?3,  16:!5,  and  1638, 
such  notice  need  not  be  given  by  publication, 
those    sections    providing    only    for   notice    by 

Sosting,  or  if.  on  final  hearing,  the  judge  shall 
eem  the  notice  insufiicient,  then  that  he  may 
order  such  further  notice  as  may  seem  to  him 
proper. 

2.  Same— Actions  Against. 

The  estate  of  decedent  having  been  of  leas 
value  than  |1,500,  and  so,  under  Code  Civ. 
Proc.  S  1469,  been  assigned  to  his  widow,  ac- 
tion cannot  be  maintained  against  the  adminis- 
tratrix on  a  note  of  decedent. 
&  Same  —  Pbesenticent  or  Claiu  '—  Com- 
plaint. 

The  complaint  in  action  on  a  note  of  dece- 
dent against  bis  administratrix  must  show  that 
the  claim,  accompanied  by  a  copy  of  the  note, 
was  presented  to  tbe  administratrix,  in  ac- 
cordance with  Code  Civ.  Proc.  8}  1494,  1497, 
and  was  rejected. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  {  1808.] 

4.  Bills  and  Notes  —  Demand  Note  —  In- 
dorsement—Fbesentment  FOB  Payment. 

A  note,  payable  at  a  definite  time,  being 
indorsed  by  the  payees  after  maturity,  is  then 
to  be  treated  as  one  payable  on  demand,  so 
that  to  moke  the  indorsers  liable  thereon  there 
must  be  a  presentment  and  demand  on  the  mak- 
er within  the  time  pre8cril>ed  by  Civ.  Code,  i 
3135,  or  else  a  satisfactory  showing  excusmg 
the  failure  to  do  so. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  Sf  1022-102a] 

5.  Same— Action   Against   Indorsebs — Com- 
plaint —  EXCIISINO  NONPBSSBNTMENT  rOB 

Payment. 

The  complaint  against  the  indorsers  of  a 
note  does  not  sufficiently  show  excuse  for  not 
presenting  it  for  payment  to  the  maker ;  it 
merely  alleging  on  "information  aud  l>elief," 
without  giving  the  grounds  therefor,  that  the 
maker  had  left  the  state,  and  that  the  note  was 
presented  for  payment  at  the  place  of  its  date, 
trhen  the  note  was  silent  as  to  the  place  of 
payment,  and  this  was  not  shown  to  have  been 
tbe  maker's  place  of  residence  or  business,  and 
no  diligence  to  find  the  same  is  shown. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  f  1497.] 

Appeal  from  Superior  Court,  Siskiyou 
County ;   J.  S.  Beard,  Judge. 

Action  by  William  L.  Wills  against  Wil- 
liam Booth  and  Mary  A.  Burleson,  adminis- 
tratrix of  L  C.  Burleson,  deceased.    From  an 


adverse   Judgment,    plaintiff   appeals.     Af- 
firmed. 

Cobum  &  Collier,  for  appellant.  B.  S. 
Taylor,  for  respondents. 

HART,  J.  This  is  an  action  on  a  proml»- 
sory  note.  A  demurrer  was  sustained  to 
the  amended  complaint,  with  leave  granted 
to  the  plaintiff  to  file  a  second  amended  com- 
plaint within  10  days.  The  plaintiff  failed 
and  refused  to  further  amend  bis  complaint 
within  the  time  allowed,  and  Judgment  was 
thereupon  entered  In  favor  of  the  defendants 
dismissing  the  action.  From  tbe  Judgment  so 
entered,  this  appeal  is  taken. 

The  note  in  question  was  made  and  deliv- 
ered by  one  A.  M.  Williams  to  tbe  defend- 
ant Booth  and  I.  C.  Burleson:  the  latter 
deceased  at  tbe  time  of  the  commencement  of 
this  suit.  Tbe  note  was  executed  on  the  1st 
day  of  July,  1902,  for  the  sum  of  $5,000,  pay- 
able six  months  after  date,  with  Interest  at 
the  rate  of  6  per  cent,  per  annum.  On  tbe 
4tb  day  of  January,  1903,  two  days  after  its 
maturity,  tbe  note  was  indorsed  by  tbe  payees 
to  the  plaintiff.  Burleson  died  on  the  18th 
of  October,  1903,  and  on  the  19th  day  of  Jan- 
uary, 1904,  bis  widow,  one  of  the  defendants 
herein,  was  duly  appointed  administratrix  of 
bis  estate  by  tbe  superior  court  of  Siskiyou 
county.  "On  the  20th  day  of  February,  1004, 
tbe  inventory  and  appraisement  of  said  estate 
was  filed  In  said  court,  in  which  all  the  prop- 
erty belonging  to  said  estate  was  appraised 
at  the  sum  of  $1,400."  Thereafter,  and  on 
tbe  5th  day  of  April,  1904,  a  decree  was  made 
by  tbe  superior  court  distributing  all  of  said 
estate  to  the  widow.  It  isalleged  in  the  com- 
plaint "that  no  notice  to  creditors  of  said 
deceased  was  ever  ordered  published,  and  no 
notice  to  such  creditors  was  ever  published." 
It  is  further  alleged  "that  on  or  about  tbe 
8th  day  of  June,  1903,  the  said  A.  W.  Wil- 
liams left  tbe  state  of  California,  as  plaintiff 
is  Informed  and  believes,  and  bas  never  re- 
turned thereto,  and  since  said  date  be  has 
not  had  a  place  of  business,  as  plaintiff  is  In- 
formed and  believes."  That  on  the  16tb  day 
of  February,  1905,  tbe  plaintiff  caused  the 
said  note  to  be  presented  at  Hornbrook,  Cal., 
the  same  being  "the  place  where  said  note 
was  dated  and  tbe  place  for  tbe  payment 
thereof ;  but  the  said  A.  W.  Williams  was  not 
in  said  Hornbrook  or  In  the  state  of  Cali- 
fornia, nor  bad  he  been  therein  since  on  or 
about  tbe  8tb  day  of  June,  1903,  as  afore- 
said, as  plaintiff  Is  informed  and  believes." 
That  thereupon,  and  on  said  16th  day  of 
February,  1905,  the  plaintiff  caused  said 
note  to  be  presented  to  said  defendants,  with 
a  notice  of  tbe  fact  that  Williams,  aforesaid, 
was  not  in  California,  that  the  said  note  bad 
not  been  paid,  and  "that  plaintiff  looked  to 
said  defendants  for  its  payment."  The  de- 
murrer was  both  general  and  special.  The 
grounds  of  the  special  demurrer  present  one 
of  tbe  important  questions  submitted  for  de- 
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cislon,  and  are  thus  stated:  "That  said  com- 
plaint does  not  show  that  demand  was  made 
upon  the  maker,  Williams,  upon  the  maturity 
of  said  note  or  attempted  to  be  made  at  the 
last  known  place  of  residence  or  business  of 
said  debtor.  That  notice  of  the  absence  of 
said  A.  W.  Williams,  the  maker  of  said  note, 
from  the  state  of  California,  at  the  date  when 
demand  for  payment  should  have  been  made, 
was  not  glren  or  attempted  to  be  given  to 
defendants,  or  either  of  them,  within  the  time 
required  by  law.  That  no  notice  of  the 
nonpayment  of  said  note  was  given  to  defend- 
ants, or  either  of  them,  within  the  time  al- 
lowed by  law  therefor." 

We  think  the  court  properly  sustained  the 
demurrer  as  to  both  of  the  defendants.  The 
pleaded  facts  show  that  the  respondent  Mary 
A.  Burleson  was  the  widow  of  I.  C.  Burleson, 
who.  Jointly  with  Booth,  became  an  In- 
dorser  of  the  note;  that  Is,  he  was  one  of 
the  original  payees  who  Indorsed  the  note 
to  appellant  She  was  duly  appointed  ad- 
ministratrix of  her  deceased  husband's  estate, 
and  In  the  due  course  of  the  proceedings 
of  administration  the  court  set  apart  and  as- 
signed to  her  all  said  estate.  The  Inventory 
and  appraisement  showed  that  the  value  of 
all  the  property  of  said  estate  did  not  exceed 
the  sum  of  $1,500,  and  It  was  therefore  not 
only  within  the  power  but  the  duty,  of  the 
court,  to  assign  the  whole  of  said  estate  to  her 
for  her  use  and  support.  Section  1469,  Code 
Civ.  Proc. ;  Estate  of  Palomares,  63  Cal.  402 ; 
Estate  of  Atwood,  127  Cal.  430,  59  Pac.  771. 
In  the  last-mentioned  case  It  Is  said :  "After 
the  estate  Is  set  apart,  there  shall  be  no  fur- 
ther proceedings  In  the  administration.  Sec- 
tion 1469,  supra.  Evidently,  notice  to  credit- 
ors Is  a  proceeding  In  the  administration, 
and  therefore  the  statute  Is  express  that  such 
notice  must  not  be  given  after  the  estate  is 
so  set  apart  to  the  widow."  The  kind  of 
notice  required  In  such  a  case  Is  prescribed  by 
the  section  Itself,  authorizing  and  requiring 
the  court  to  set  apart  the  estate  to  the  family. 
It  Is  therein  provided  that:  "Notice  thereof 
shall  be  given  and  proceedings  had  In  the 
same  manner  as  provided  in  sections  1633, 
1635  and  1638  of  this  Code."  Those  sec- 
tions do  not  expressly  provide  for  publication 
of  notice  In  a  newspaper,  or  other  than  by 
posting  "in  at  least  three  public  places  in  the 
county,"  or,  "If,  upon  final  hearing,  ♦  *  • 
the  court  or  judge  thereof  should  deem  the 
notice  insufficient  from  any  cause,  he  may 
order  such  further  notice  to  be  given  as  may 
seem  to  him  proper." 

The  averments  of  the  complaint  show  that 
the  court  acted  within  its  Jurisdiction  In  mak- 
ing the  order  or  decree  assigning  the  entire 
estate  to  the  widow,  and  therefore  no  reason 
Is  shown  why  she,  as  administratrix,  should 
have  been  made  a  party  to  this  suit.  The 
object  of  a  suit  against  the  representative  of 
a  deceased  person  is,  of  course,  to  bind  the 
estate  by  any  Judgment  which  may  thereby 
and  therein  be  obtained,  and  that  the  same 


may  be  paid  in  the  due  course  of  administra- 
tion. The  widow  in  this  case,  in  her  individn- 
al  capacity,  was  as  much  a  stranger  to  the 
transaction  as  any  other  person  who  had 
nothing  to  do  with  making  or  indorsing  the 
note.  The  estate,  as  shown  by  the  avennent.s 
of  the  complaint,  was  not  one  In  which  claims 
of  creditors  of  the  deceased  could  be  filed  and 
allowed,  or  otherwise  acted  upon.  It  was, 
as  we  have  seen,  an  estate  as  to  the  disposi- 
tion of  which  the  court  had  but  one  thing  to 
do — make  a  decree,  after  proper  proceedings, 
assigning  the  whole  thereof  to  the  widow. 
And  If  the  estate  bad  been  of  greater  value 
than  one  which  may  thus  be  set  apart  to  the 
widow,  it  would  have  to  appear  from  the 
averments  of  the  complaint  that  a  claim,  ac- 
companied by  a  copy  of  the  note  (section  1497, 
Code  Civ.  Proc),  had  been  presented  to  the 
administratrix,  in  accordance  with  section 
1494  of  the  Code  of  Civil  Procedure,  and 
that  the  same  had  been  rejected.  The  right 
to  sue  an  executor  or  an  administrator  Is  a 
statutory  one,  and,  if  it  does  not  appear 
from  the  complaint  that  the  statutory  require- 
ments as  to  claims  against  the  estate  have 
been  complied  with,  a  cause  of  action  is  not 
stated.  The  complaint  failed  absolutely  to 
state  a  cause  of  action  against  Mrs.  Burleson. 
We  think  that  it  is  now  the  settled  rule  in 
this  state  that,  where  Indorsers  of  a  negoti- 
able Instrument  are  sought  to  be  charged,  it 
Is  necessary,  first,  that  there  should  be  a  pre- 
sentment and  demand  upon  the  maker  within 
the  time  prescribed  by  the  statute,  or,  In  de- 
fault thereof,  a  satisfactory  showing  ex- 
cusing the  failure  to  do  so.  Section  3135  of 
the  Civil  Code  provides:  "The  apparent  ma- 
turity of  a  promissory  note  payable  at  sight 
or  on  demand.  Is:  (1)  If  It  bears  interest,  one 
year  after  its  date,  or  (2)  if  It  does  not  t>ear 
Interest,  six  months  after  Its  date."  It  Is 
said  that  a  negotiable  Instrument  Indorsed 
after  maturity  Is  regarded  as  equivalent  to 
one  payable  on  demand.  Such  a  bill  or  note, 
though  overdiie,  continues  to  be  negotiable, 
and  is  in  the  nature  of  a  new  bill  payable  on 
demand.  Daniel  on  Negotiable  Instrmnents, 
11  611,  906;  Beer  v.  Clifton,  98  Cal.  320.  33 
Pac.  204,  20  L.  R.  A.  580,  35  Am.  St  Rep. 
172.  The  note  sued  on  was  Indorsed  to  the 
plaintiff  two  days  after  the  date  of  its  ma- 
turitj',  and  therefore.  In  the  hands  of  the 
indorsee,  became  a  note  payable  on  demand, 
and  under  section  3135,  supra,  it  was  the 
duty  of  the  plaintiff  to  have  made  a  demand 
upon  Williams,  the  maker,  or  have  shown 
some  reasonable  excuse  for  not  so  doing,  be- 
fore he  could  charge  the  Indorsers.  The  case 
of  Machado  v.  Fernandez,  74  Cal  362,  16 
Pac.  19,  seems  to  hold  a  contrary  view.  It  Is 
there  said,  after  referring  to  the  several 
sections  of  the  Civil  Code  pertinent  to  the 
subject,  that  a  distinction  is  made  as  to  the 
liability  of  indorsers  between  notes  payable 
on  demand  with  Interest  and  those  payable 
on  demand  without  Interest  and  that  In  the 
one  case  the  Indorser  Is  released  from  llabll- 
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ity  If  the  note  is  not  duly  presented  for  pay- 
ment within  six  months  after  Its  date,  and 
that  "In  the  other  be  is  not  released  from 
liability  by  any  mere  delay  in  presenting  it" 
Bnt  the  Supreme  Cktart  In  later  cases  has  not 
adopted  the  rule  as  thus  stated.  "But  this 
section,"  says  the  court  In  Cousins  v.  Part- 
ridge, 79  Cal.  229,  21  Pac.  745,  speaking  of 
section  3135  of  the  Code,  "clearly  applies  to 
a  case  where  a  demand  Is  necessary,  and  a 
demand  Is  necessary  only  when  it  Is  sought 
to  charge  indorsers  and  others  than  the  prin- 
cipal. Formerly,  In  order  to  hold  indorsers 
on  paper  payable  on  demand,  demand  and 
notice  bad  to  be  made  and  given  within  that 
▼ery  uncertain  period  called  'a  reasonable 
time.'  Now,  section  3135  limits  that  time 
to  a  year  or  six  months  (according  as  the 
note  does  or  does  not  bear  interest),  and  aft- 
er that  time  there  cannot  be  a  demand  and 
notice  which  will  bind  an  Indorser."  The 
rule  as  thus  declared  is  followed  in  Jones  v. 
Nicholl,  82  Cal.  S3,  22  Pac.  878,  the  opinion 
being  written  by  the  writer  of  the  opinion 
In  Mactiado  ▼■  Fernandez,  supra,  and  also 
In  Beer  ▼.  Clifton,  supra.  It  follows  that 
If  counsel's  construction  of  the  opinion  In 
Macfaado  t.  Fernandez  is  correct,  and  It  at 
least  appears  to  be,  the  rule  as  therein  de- 
clared has  been  overruled  by  the  cases  to 
which  we  have  Just  directed  attention.  And 
any  other  construction  of  section  3135  of  the 
Civil  Code  would  render  meaningless  the 
section,  although  its  purpose,  so  far  as  the 
second  subdivision  thereof  would  be  aCTected 
by  such  a  construction,  is  accomplished  by 
section  3248  of  the  same  Code. 

The  complaint  here  alleges,  "upon  infor- 
mation and  belief,"  that  Williams  left  the 
state  on  or  about  the  8th  day  of  June,  1903, 
and  that  on  the  16th  day  of  February,  1905, 
the  plaintlfF  caused  the  note  to  be  presented 
at  Hombrook,  Cal.,  "the  same  being  the 
place  where  said  note  was  dated  and  the 
place  for  the  payment  thereor';  but  that  the 
maker  was  not  "in  said  Hombrook  or  in  the 
state  of  California."  It  Is  not  stated  that 
the  note  was  presented  or  attempted  to  be 
presented  before  the  8th  day  of  June,  1003, 
the  time  at  which  It  is  alleged  that  Williams 
left  the  state  and  five  months  after  the 
plaintiff  became  the  owner  of  the  note.  While 
It  Is  dated  at  Eornbrook,  by  its  terms  it  is 
not  payable  there,  nor  is  there  designated  in 
It  any  particular  place  at  which  it  is  pay- 
able. There  is  no  allegation  that  Hombrook 
Cal.Rep.  89-91  P.— 61 


was  at  any  time  the  place  of  residence  of 
the  maker,  and  there  is  no  averment  that 
any  effort  was  made  to  find  his  place  of  resi- 
dence, if  he  ever  had  any  In  California.  ▲ 
note  not  payable  at  any  particular  place  is 
payable  and  should  l>e  presented  for  pay- 
ment at  the  residence  or  place  of  business 
of  the  maker,  or  wherever  he  may  be  found, 
at  the  option  of  the  presentor;  and  It  is  only 
where  the  maker  has  no  place  of  business  or 
residence  within  the  state,  or  where  bis  place 
of  business  or  residence  cannot  be  ascer- 
tained with  reasonable  diligence,  that  pre- 
sentment for  payment  is  excused.  "Ttae  com- 
plaint Is  insufficient  because  it  states  no  facts 
respecting  the  knowledge  or  ignorance  of 
Dinkelspell  tc  Co.,  and  their  indorsers  or 
agent,  as  to  the  actual  place  of  residence  or 
business  of  the  maker  of  the  note,  and  does 
not  allege  what  was  her  last  known  place  of 
residence  or  business,  or  that  any  Inquiry 
or  presentment  was  made  thereat.  Merely 
looking  out  for  the  payor  at  the  place  where 
the  instrument  is  dated  is  not  of  Itself  due 
diligence,  but  presentment  must  be  shown  to 
have  been  made  at  the  promisor's  last  known 
place  of  residence  or  bnstness."  Haber  v. 
Brown,  101  Cal.  451,  85  Pac.  1035.  More- 
over, It  was  necessary  to  sbow  more  knowl- 
edge of  the  whereabonts  of  tiie  maker  than 
that  Involved  in  mere  "information  and  be- 
lief." The  complaint  should  have  shown,  it 
it  were  the  fact,  that  Inquiries  as  to  bis 
whereabouts  were  made  of  bis  personal  ac- 
quaintances, or  other  persons  in  a  position  in 
which  they  were  likely  to  know  something  of 
his  movements.  Information  thus  acquired 
would  be.  It  Is  tme,  hearsay,  but  the  de- 
fendants were  entitled  to  know,  we  think,  aa 
bearing  upon  tbe  question  of  diligence,  what 
the  plaintiff  actually  did  in  the  matter  of 
making  efforts  to  make  a  demand  upon  tbe 
maker  of  the  note.  He  was  entitled  to 
knowledge,  through  appropriate  averments, 
of  the  sources  of  plaintiff's  "information  and 
belief  as  to  the  whereabouts  of  the  maker 
wfaen  tbe  alleged  efforts  were  made  to  make 
presentment  and  demand. 

Tbe  complaint  falls  far  short  of  stating 
a  cause  of  action  against  either  of  the  re- 
spondents. 

The  judgment  is  affirmed. 

We  concur:  CIIIPMAN,  P.  J.;  BUR- 
NETT, J. 
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STATB  ex  rel.   SHORES  et  al.  v.  BOSS. 
Public  Land  Com'r. 

(Supreme  Court  of  Washington.  Sept.  28, 1907.) 

1.  Public  Lands— Tide  Lands — Afplication 
FOB  Public  Sale. 

It  is  the  duty  of  one  making  a  written  ap- 
plication to  the  board  of  state  land  commission- 
ers for  a  public  sale  of  tide  lands  to  fully  state 
the  facta,  not  only  as  to  possession,  but  also  as 
to  improvements,  whether  such  improvements 
are  such  as  are  contemplated  by  the  statute  or 
not. 

2.  Saue. 

One  makinir  application  to  the  board  of 
state  land  commissioners  for  a  public  sale  of 
tide  lands  who  is  without  actual  knowledge  of 
the  condition  of  the  land  as  to  possession  or 
improvements  is  in  no  position  to  present  a 
proper  application,  but  he  should  first  examine 
the  property,  and  become  fully  advised  as  to  the 
situation. 

3.  Same— Evidence— Sufficiency. 

Evidence  held  to  show  such  collusion  be- 
tween applicant  for  a  writ  of  mandamus  to 
compel  the  commissioner  of  public  lands  to  de- 
liver a  deed  of  certain  tide  lands  and  other 
Udders  at  a  public  sale  thereof  as  to  avoid 
the  sale. 

Application  for  a  writ  of  mandamus  by  the 
state,  on  relation  of  E.  A.  Shores  and  an- 
other, against  E.  W.  Ross,  commissioner  of 
public  lands.    Writ  denied. 

Wm.  H.  Pratt  and  Walter  Loveday,  for  re- 
lator. John  D.  Atkinson,  A.  J.  Falknor,  and 
E.  M.  Hayden,  for  respondent. 

CROW,  J.  This  original  proceeding,  being 
an  application  for  a  writ  of  mandamus  to 
compel  the  respondent  to  deliver  to  the  re- 
lator E.  A.  Shores  a  deed  for  certain  flrst 
class  tide  lands,  has  heretofore  been  present- 
ed to  this  court,  and  In  a  written  opinion  re- 
ported in  87  Pac.  262,  where  a  complete 
statement  may  be  found,  it  was  directed  that 
the  superior  court  for  Pierce  county  take  evi- 
dence, make  findings  of  fact,  and  certify  the 
same  to  this  court.  In  pursuance  thereof,  the 
cause  came  on  for  bearing  in  due  course  be- 
fore the  Honorable  W.  O.  Chapman,  judge  of 
the  superior  court,  and  the  evidence  taken 
before  him,  together  with  his  findings  thero- 
on,  having  been  certified  to  this  court,  the  en- 
tire cause  is  now  before  us  for  final  disposi- 
tion. 

The  honorable  superior  judge  found  (1)  that 
the  relator  E.  A.  Shores  In  his  application 
for  a  sale  of  the  tide  lands  made  misrepre- 
sentations as  to  possession  and  Improve- 
ments; and  (2)  that  at  the  tide-land  tsale 
there  was  collusion  between  the  relator  and 
other  bidders.  Having  carefully  examined 
all  the  evidence,  vie  accept  and  approve  these 
findings.  On  January  9,  1906,  the  relator 
made  a  written  application  to  the  board  of 
state  land  commissioners  for  a  public  sale 
of  the  tide  lands,  in  which  he  stated  that  the 
lands  were  not  in  the  possession  of  any  per- 
son, and  that  no  Improvements  were  situated 
thereon.  The  evidence  shows  that  they  were 
then  occupied  by   the  North  Shore  Lumber 


Company,  hi  connection  with  Its  sawuiiil; 
such  occupancy  being  so  open  and  notorious 
that  any  person  could  have  easily  learned 
thereof  had  he  so  desired.  The  relator  in 
his  application  also  represented  that  no  im- 
provements were  located  on  the  tide  lands, 
but  the  superior  court  found  there  were  im- 
provements of  the  value  of  $500.  The  relator 
now  contends  that  it  was  not  necessary  for 
him  to  mention  In  bis  application  the  hn- 
provements  shown  by  the  evidence,  as  *hey 
were  not  such  as  are  contemplated  by  the 
statute.  It  is  unnecessary  for  us  to  pass 
upon  this  contention.  It  was  needful  and 
proper  that  the  board  of  land  couimissionors 
should  be  advised  of  the  true  condition  of 
the  lots  by  the  written  application,  not  only 
as  to  possession,  but  also  as  to  existing  im- 
provements, whether  such  improvements  came 
within  the  statutory  requirement  or  not,  and 
it  was  the  relator's  duty  to  fully  state  all  the 
facts  in  that  regard.  He  now  contends  that 
he  did  not  have  actual  knowledge  of  the 
exact  condition  of  the  lands  as  to  possession 
or  improvements,  and  that  be  has  not  been 
guilty  of  willful  misrepresentation.  Accept- 
ing this  statement  as  true,  he  was  then  in  do 
position  to  prepare  and  present  a  proi)er  ap- 
plication to  the  board  of  state  land  commis- 
sioners, but  should  have  deferred  making  bis 
application  until  he  could  first  examine  the 
property,  and  become  fully  advised  as  to  the 
situation. 

The  finding  that  collusion  existed  between 
the  relator  and  other  bidders  at  the  sale  oC 
June  30,  1906,  Is  clearly  sustained.  The  col- 
lusion shown  was  of  such  a  character  that, 
under  our  former  opinion,  we  are  now  com- 
pelled to  deny  the  writ,  without  regard  to 
the  misrepresentations  as  to  possession  or 
Improvements.  The  evidence  shows  that  the 
relator  was  represented  at  the  sale  by  hiii 
son,  E.  Arthur  Shores,  and  his  son-iu-Iaw, 
one  Eldridge;  that  one  Lay  and  one  Haller, 
real  estate  speculators,  were  present;  that 
Lay  had  called  upon  E.  Arthur  Shores  the 
day  previous,  and  advised  him  of  his  inten- 
tion to  bid;  that  at  the  sale  a  consultation 
took  place  between  Shores,  Eldridge,  Haller, 
and  Lay;  that  Haller  withdrew,  after  stat- 
ing that  he  would  be  satisfied  with  whatever 
Mr.  Lay  might  do;  that  Eldridge,  being  the 
only  bidder  therefor,  purchased  lot  1;  that 
Lay  purchased  lot  2  after  slight  competitive 
bidding;  that  he  also  purchased  lot  3,  being 
tlie  only  bidder  therefor;  that  the  total  pur- 
chase price  for  all  three  lots  was  I87.&2; 
that,  as  shown  by  the  evidence  of  disinter- 
ested expert  witnesses,  the  three  lots  were 
on  the  day  of  sale  worth  at  least  $2,000  mar- 
ket value;  that  a  few  minutes  after  the  sale 
Eldridge  and  Lay  directed  the  county  auditor 
to  make  receipts  for  the  entire  purchase 
price  to  the  relator;  and  that  E.  Arthur 
Shores  thereupon  executed  and  delivered  to 
Lay  an  Instrument  reading  as  follows:  "Ta- 
coma,  Wn.,  June  30,  1906.  For  services  ren- 
dered and  lots  delivered  after  deeds  are  ob- 
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tained,  I  hereby  agree  to  paj  L.  D.  Lay  flve 
hundred  dollars.  B.  A.  Shores."  The  evi- 
dence falls  to  accurately  declare  what  serr- 
Ices  were  rendered  by  Lay  to  Shores.  Lay 
and  Haller  had  an  agreement  by  which  the 
one  was  to  receive  $200  and  the  other  $300 
of  this  sum.  All  the  parties  above  mention- 
ed deny  any  consultation  at  the  sale  or  collu- 
sion In  the  matter  of  bids,  bnt  the  purchase 
of  the  property  at  an  exceedingly  low  figure 
and  the  $500  bonus  to  Lay  agreed  upon  Im- 
mediately thereafter  are  utterly  unexplained, 
as  likewise  are  other  suspicious  circumstan- 
ces disclosed  by  the  evidence.  Applying  tho 
law  of  this  case  as  settled  by  our  former 
opinion  to  the  evidence  and  facts  now  before 
us,  we  cannot  award  the  relator  any  relief. 
The  writ  is  denied. 

HADLBY,  O.  J.,  and  MOUNT,  ROOT,  and 
DUNBAR,  JJ.,  concur. 


CLAIBORNE  v.  CLAIBORNE. 

{Supreme  Court  of  Washington.   Sept.  28, 1907.1 

Divorce  —  Alimont  —  Peovision  pob  Minor 
Chii-d — Guardian. 

Under  Ballinger's  Ann.  Codes  &  St.  S  5723, 
providing  that  in  granting  a  divorce  the  court 
shall  make  provision  for  the  guardianship  and 
support  of  any  minor  children,  remnneration 
may  be  provided  for  a  Kuardian  of  a  minor  child, 
and  a  decree  that  the  husband  pay  a  certain 
amount  for  the  support  of  the  wife,  who  has 
the  custody  of  their  child,  and  the  child,  is 
valid. 

Appeal  from  Superior  Court,  King  County},'/ 
Boyd  J.  Taliman,  Judge. 

Laura  Clai1)orne  having  been  granted  a 
divorce  from  her  husband,  Austin  Olalborne, 
defendant  thereafter  moved  to  vacate  so 
much  of  the  original  decree  as  awarded 
alimony,  and  an  order  to  show  cause  why  he 
had  not  complied  therewith,  and  from  an  or- 
der overruling  such  motions  he  appeals.  Af- 
firmed. 

William  H.  Gorbam,  for  appellant  Blaine, 
Tucker  tc  Hyland,  for  respondent 

MOUNT,  J.  On  November  14,  1901,  the  re- 
spondent Laura  Claiborne,  was  at  her  suit  di- 
vorced by  the  superior  court  of  King  county, 
Wash.,  from  the  appellant.  She  was  awarded 
the  care  and  custody  of  a  minor  son.  In  the 
decree  the  court  found  "that  there  is  no  com- 
munity property  or  other  property  owned  by 
either  party  to  this  action  requiring  the  In- 
terference of  this  court;  •  •  »  that  the 
defendant  Is  a  very  competent  business  man, 
and  has  heretofore  been  earning  $250  per 
month,  and  is  In  good  health ;  that  $100  per 
month  Is  a  reasonable  allowance  for  alimony 
for  the  plaintiff  for  the  support  of  herself 
and  younger  son."  Thereupon  a  decree  was 
entered,  which  provided,  among  other  things, 
as  follows:  "That  the  defendant  pay  to  the 
plaintiff  the  sum  of  $100  per  month,  com- 


mencing on  January  1,  1902,  and  a  like 
amount  on  the  1st  day  of  each  and  every 
month  thereafter  for  the  support  of  herself 
and  younger  child,  to  continue  in  force  until 
the  further  order  of  this  court."  There- 
after, on  November  13,  1006,  the  defendant  In 
that  action,  having  been  served  with  an  order 
to  show  cause  why  the  allowance  made  by 
the  decree  as  stated  above  had  not  been  paid 
as  provided  in  that  decree,  filed  a  motion  to 
vacate  so  much  of  the  original  decree  of  di- 
vorce as  awarded  alimony  for  the  support  of 
his  divorced  wife,  and  on  November  16,  190C, 
filed  a  motion  to  vacate  the  order  to  show 
cause  why  he  bad  not  compiled  with  the  de- 
cree. Both  of  these  motions  were  based  upon 
the  ground  that  the  court  rendering  the  de- 
cree of  divorce  had  no  Jurisdiction  to  require 
the  husband  to  support  his  divorced  wife  and 
child,  and  that  such  order  was  therefore 
void.  These  motions  upon  the  hearing  were 
denied,  and  the  court,  after  hearing  the  ap- 
plication upon  Its  merits,  directed  the  defend- 
ant to  turn  over  a  certain  Insurance  policy  to 
the  plaintiff.  This  appeal  Is  prosecuted  from 
that  order. 

The  only  question  presented  here  upon  the 
merits  Is  whether  that  portion  of  the  decree 
of  divorce  awarding  $100  per  month  to  the 
wife  for  support  of  herself  and  minor  child 
is  void.  In  the  case  of  State  ex  rel.  Brown  v. 
Brown,  31  Wash.  397,  72  Pac.  86,  62  L.  R.  A. 
974,  we  a£armed  a  Judgment  enforcing  a 
decree  like  the  one  in  this  case.  It  is  true 
the  validity  of  the  decree  in  that  case  was 
not  discussed  in  the  opinion  or  in  the  briefs 
of  counsel.  The  validity  of  the  original  de- 
cree was  apparently  conceded.  The  statute, 
at  section  5723  (Balllnger's  Ann.  Codes  & 
St.),  provides  that  "in  granting  a  decree  the 
court  ♦  ♦  •  shall  make  provision  for  the 
guardianship,  custody,  support,  and  educa- 
tion of  the  minor  children  of  such  marriage." 
This  means  that  the  court  may  appoint  a 
guardian  for  minor  children,  and  that  such 
guardian  may  be  remunerated  by  order  of 
the  court.  If  the  statute  makes  no  provision 
for  the  support  of  the  divorced  wife  where 
there  is  no  property  and  no  children,  it  clear- 
ly makes  provision  for  the  support  of  minor 
children  of  divorced  parties,  and  Intends, 
at  least,  that  where  one  of  them  Is  fitted  for 
the  care  of  the  minor  children,  and  is  ap- 
pointed to  care  for  them,  such  party  may  be 
rewarded  for  such  care  as  fairly  as  a 
stranger  might  be.  It  must  follow  that, 
In  addition  to  the  actual  requirement  for  the 
child,  provision  by  way  of  remuneration 
may  be  made  for  the  guardian.  This  may 
have  been  the  sole  purpose  of  the  decree  In 
this  case.  Where  there  Is  no  property,  but 
where  there  are  minor  children  of  divorced 
parties,  we  are  satisfied  that  the  statute  is 
broad  enough  to  authorize  the  court  to  de- 
cree to  either  party  having  the  care  and 
custody  of  such  children  suflScIent  support 
for  both  the  child  and  the  guardian. 

The  original  Judgment  therefore  was  not 
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void,  and  the  order  appealed  from  must  be 
affirined. 

HADLEY.  C.  J.,  and  CROW.  ROOT,  DUN- 
BAR, and  RUDKIN,  JJ.,  concur. 


HODGE  r.  HODGE. 

(Supreme    Court   of   Washington.    Sept.    28, 
1907.) 

1.  Executors  and   .Administrators — Claims 
FOR  Sebvices— Family  Relation. 

Where  services  are  rendered  by  one  who  is 
a  member  of  the  family  of  the  decedent,  the 
law  will  not  imply  a  contract  to  pa,v  therefor, 
but  facts  from  which  it  may  be  inferred  that 
there  was  an  understanding  that  they  were  to  be 
paid  for  must  be  proved  on  presentation  of  a 
claim  against  bis  estate. 

[Eld.  Note.— For  cases  in  pioint,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  S  733.] 

2.  Same— Evidence— SuFTiciENCT. 

One  took  up  his  abode  with  his  brother 
on  a  farm.  The  two  did  the  work  thereon,  and 
took  care  of  a  government  light  tor  which  the 
bi'other  was  keeper,  and  during  the  last  illness 
of  the  brother  the  former  did  all  the  work. 
There  was  no  contract  of  employment  nor  evi- 
dence of  any  acts  to  show  that  the  former  was 
to  receive  any  pay  for  his  work.  Held  as  a 
matter  of  law  not  to  authorize  a  recovery  for 
the  services. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Admmistrators,  §  903V2-1 

3.  Appeal— Invited  Ekkob— Right  to  Com- 
plain. 

A  party  cannot  complain  of  a  judgment  en- 
tered on  his  request  and  accepted  by  the  adverse 
party  in  lieu  of  a  new  trial. 

[E}d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i  3591.] 

Appeal  from  Superior  Court,  Skagit  Ooan- 
ty;   George  A.  Joiner,  Judge. 

Action  by  Woodbrldge  Hodge  against 
Charles  Hodge,  administrator  of  the  estate 
of  Watson  Hodge  and  Jennie  Hodge,  deceased. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  with  directions. 

Million,  Houser  &  Shrauger,  for  appellant. 
Smith  &  Brawley,  for  respondent 

MOUNT,  J.  Respondent  brought  this  ac- 
tion to  recover  upon  a  claim  for  services 
rendered  to  Watson  Hodge,  deceased,  during 
his  lifetime.  The  respondent  in  his  com- 
plaint alleged  that  he  performed  labor  and 
services  for  his  brother  during  his  lifetime 
between  December  1,  1903,  and  December  1, 
1904,  305  days,  at  $1  per  day,  amounting 
to  $305;  that  he  cared  for  his  brother  dur- 
ing bis  last  illness  143  days,  from  December  1, 
1904,  to  April  23,  1905,  at  $2  per  day,  amount- 
ing to  $286;  that  a  claim  for  these  amounts 
was  presented  to  the  appellant  as  adminis- 
trator, and  rejected.  The  answer  of  the 
administrator  denied  that  respondent  had 
rendered  any  services  to  the  deceased.  Upon 
these  issues  the  case  was  tried  to  a  jury,  and 
a  verdict  was  returned  for  the  full  .imouut 
claimed  by  the  respondent.  A  motion  for 
new  trial  was  filed  by  the  appellant.    When 


this  motion  came  on  for  bearing,  the  appel- 
lant offered  to  allow  $50  on  account  of  serv- 
ices rendered  by  respondent  during  the  last 
sickness  of  Watson  Hodge,  and  the  court  gave 
res-pondent  the  option  of  having  a  new  trial 
granted  or  accepting  $50  In  lieu  of  the  award 
of  the  jury  of  $280  for  the  services  rendered 
during  the  last  sickness  of  said  deceased. 
The  respondent  accepted  this  offer,  and  judg- 
ment was  thereupon  entered  for  $540  for 
services  rendered  prior  and  $50  additional  for 
care  of  said  Watson  Hodge,  deceased,  during 
bis  last  sickness.  This  appeal  is  prosecuted 
from  that  judgment. 

The  only  point  made  on  this  appeal  Is  that 
the  court  erred  In  not  sustaining  appellant's 
motion  for  nonsuit  at  the  close  of  plaintiff's 
evidence.  The  facts  shown  by  the  case  are, 
in  substance,  as  follows:  The  respondent, 
Woodbrldge  llodge,  and  Watson  Hodge,  de- 
ceased, were  brothers.  The  former  at  the 
time  of  the  trial  was  72  years  of  age.  His 
brother  at  the  time  of  his  death  was  two 
years  his  senior.  Watson  Hodge  died  on 
April  23,  1905.  About  five  or  six  years  prior 
to  Watson's  death  respondent  came  to  this 
state  to  visit  his  brother  Watson,  whom 
he  had  not  seen  for  about  40  years,  and  who 
at  that  time  was  living  with  his  wife  on 
a  little  farm  on  Samish  Island,  in  Skagit 
county.  Respondent  thereupon  made  his 
home  with  Watson  and  his  wife  when  be  was 
not  working  for  other  persons.  In  November, 
1903,  Mrs.  Watson  Hodge  died,  and  within  a 
month  thereafter  respondent  took  up  his  per- 
manent abode  with  his  brother  Watson,  the 
two  living  together  thereafter  on  Watson's 
place,  doing  their  own  cooking  and  house- 
keeping, performing  such  work  as  was  to  be 
done  on  the  place,  such  as  making  garden, 
milking  the  cow,  mowing  the  meadow  of 
which  there  was  one  or  two  acres,  and  build- 
ing a  small  fence,  and  taking  care  of  a  govern- 
ment light  for  which  Watson  Hodge  was  keep- 
er at  a  monthly  salary  of  $15.  Upon  the 
proceeds  of  all  this  work  the  two  old  men 
lived  together.  About  the  1st  of  April,  1905, 
Watson  Hodge  became  sick,  and  was  there- 
after confined  to  his  bed  until  his  death  on 
April  23.  1905.  During  this  time  all  the 
work  and  the  care  of  Watson  Hodge  devolved 
upon  respondent.  Charles  Hodge,  the  son 
of  Watson,  lived  with  his  family  near  by 
his  father,  but  they  appeared  to  give  little 
heed  to  the  two  old  men.  They  visited  'Wat- 
son Hodge  two  or  three  times  a  few  days 
previous  to  his  death.  This  is  the  substance 
of  the  evidence  in  the  case.  There  is  no  evi- 
dence of  any  contract  of  employment  of  re- 
spondent by  his  brother  Watson  Hodge,  and 
there  is  no  evidence  of  any  acts  or  conduct 
of  the  parties  or  circumstances  even  tending 
to  show  that  respondent  was  to  receive  any 
pay  other  than  his  living  for  his  work. 

In  the  case  of  Morrissey  v.  Faucett,  28 
Wash.  52,  68  Pac.  352,  we  stated  the  rule  in 
eases  like  this  as  follows:  "It  Is  a  rule  uni- 
versally recognized  that,  when  the  services 
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are  rendered  by  one  who  is  a  member  of  the 
family  of  the  employer,  the  law  will  not 
Imply  a  contract  to  pay  for  the  services 
from  the  mere  fact  that  they  have  been  ren- 
dered npon  the  one  hand  and  the  benefits 
thereof  received  upon  the  other,  as  In  the 
case  of  strangers.  This  Is  also  held  to  be 
the  rule  when  there  is  no  actual  blood  rela- 
tionship existing  between  the  parties,  pro- 
vided they  sustain  to  each  other  the  ordinary 
relations  of  members  of  the  same  family.  It 
has  been  held,  however,  that,  when  the  family 
relationship  exists,  it  is  not  necessary  to 
prove  the  terms  of  a  direct  and  positive  con- 
tract, but  that  proof  may  be  made  of  words, 
acts,  and  conduct  of  the  parties,  and  cir- 
cumstances from  which  the  inference  may 
follow  that  there  was  an  understanding  that 
the  services  were  not  to  be  rendered  gratui- 
tously, that,  when  such  Is  the  case  there  is  a 
contract  upon  which  the  value  of  the  serv- 
ices can  be  recovered,  and  It  Is  for  the  Jury 
to  say  from  all  the  conduct  of  the  parties 
and  from  the  circumstances  in  evidence 
whether  there  was  In  fact  such  an  under- 
standing or  agreement."  See,  also,  McBride 
V.  McGlnley,  31  Wash.  573,  72  Pac.  105.  It 
Is  clear  in  this  case  that  respondent  and  bis 
brother  Watson  were  living  together  as 
members  of  the  same  family.  There  was  no 
evidence  to  take  the  case  to  the  Jury  upon 
the  question  of  services  rendered  prior  to 
Watson's  death,  under  the  rule  above  stated, 
and  therefore  the  court  erred  In  not  dismiss- 
ing the  case  as  to  that  item.  The  appellant 
cannot  now  complain  of  the  Judgment  for 
$50,  because  that  Judgment  was  entered  upon 
request  of  the  appellant,  and  was  accepted 
by  respondent  In  lieu  of  a  new  trial  upon  that 
Item. 

For  the  reasons  above  given,  the  Judg- 
ment of  the  trial  court  is  reversed,  with  di- 
rections to  enter  a  Judgment  for  respondent 
for  $50  and  costs  of  that  court,  appellant 
to  recover  the  costs  of  this  appeal. 

IIADLEY,  C.  J.,  and  FULLBRTON, 
CROW,  ROOT,  DUNBAR,  and  BUDKIN, 
JJ.,  concur. 


BRANDT  V.  LITTLE. 

(Supreme    Court    of   Washington.    Sept    26, 
1907.) 

JcDOMENT  —  Vacating  —  Mebitobiocs    De- 
fense. 

Where  an  independent  action  is  brought  to 
vacate  a  judgment  as  obtained  without  jurisdic- 
tion, a  Knowing  that  defendant  has  or  at  the 
time  of  judgment  had  a  defense  is  none  the  less 
necessary  because  the  judeiuent  may  have  been 
■o  obtaiued.  especially  if  the  lack  of  jurisdiction 
does  not  appear  on  the  face  of  the  record. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  at,  Judgment,  U  ^Ui-STA.] 

Appeal  from  Superior  Court,  King  Coun- 
ty;   A.  W.  Frater.  .Tudge. 
Action  by  John  Brandt  against  M.  A.  Lit- 


tle.    Judgment  for  defendant,  and  plaintiff 
appeals.     Affirmed. 

Fred  II.  Peterson  and  H.  C.  Force,  for  ap- 
Iiellaut.  J.  II.  Allen  and  James  A.  Dougan, 
for  respondent. 

ROOT,  J.  This  Is  an  action  In  equity  to 
vacate  a  Judgment  upon  the  ground  that  in 
the  original  action  no  summons,  complaint, 
nor  any  process  of  any  kind  was  served  up- 
on this  plaintiff,  who  was  one  of  the  defend- 
ants therein.  A  demurrer  was  sustained  to 
the  complaint,  upon  the  ground  that  it  did 
not  allege  that  appellant  bad  a  defense  up- 
on the  merits  to  the  original  suit.  Appel- 
lant electing  to  stand  upon  bis  complaint, 
a  Judgment  of  dismissal  was  entered,  and 
from  this  the  present  appeal  is  prosecuted. 

It  is  urged  by  appellant  that,  in  an  ac- 
tion to  set  aside  a  Judgment  obtained  wlth> 
out  Jurisdiction,  no  showing  of  merits  is 
necessary,  and  reliance  Is  placed  upon  the 
cases  of  Hole  v.  Page,  20  W^ash.  208,  64 
Pac.  1123,  and  Bennett  v.  Supreme  Tent,  Mac- 
cabees, 40  Wash.  431,  82  Pac.  744.  In  each 
of  the  cases  cited,  a  motion  was  made  in  the 
original  case  to  set  aside  the  Judgment,  and 
the  lack  of  Jurisdiction  appeared  upon  the 
face  of  the  record.  The  general  rule,  how- 
ever, seems  to  be  that  in  cases  where  an 
independent  action  is  brought  in  equity  to 
set  aside  the  Judgment  complained  of— es- 
pecially where  the  defect  of  jurisdiction  does 
not  appear  upon  the  face  of  the  record — ^It  is 
necessary  to  make  a  showing  that  the  par- 
ty has,  or  at  the  time  of  the  entering  of 
the  Judgment  complained  of  did  have,  a 
good  and  sufficient  defense,  in  whole  or  In 
part,  to  the  action,  and  that  a  different  result 
would  or  should  have  been  obtained  had  the 
complainant  had  an  opportunity  to  defend 
In  said  action.  In  other  words,  the  complain- 
ant upon  Invoking  the  assistance  of  a  court 
of  equity  must  show  that  the  former  Judg- 
ment was  inequitable.  This  would  seem  to 
be  a  wholesome  and  salutary  rule.  The  time 
and  the  attention  of  the  court  ought  not  to 
be  consumed  in  bearing  a  proceeding  to  set 
aside  a  former  Judgment,  unless  such  Judg- 
ment has  In  reality  prejudiced  the  rights  of 
the  party  complaining.  If  it  is  not  made  to 
appear  that  any  different  result  would  or 
should  have  been  reached  Iiad  he  been  prop- 
erly served,  then  he  Is  not  in  a  position  to 
say  that  anything  Inequitable  has  been  done 
him.  It  is  possible  that  there  may  be  exc^t- 
tlons  to  this  rule,  as  in  the  case  of  a  non- 
resident, or  perhaps,  in  a  case  where,  had 
the  defendant  known  of  the  Judgment  be- 
ing taken  against  him  he  could  have  paid, 
adjusted,  or  satisfied  it  more  advantageous- 
ly, although  as  to  these  matters  we  do  not 
decide  at  this  time. 

As  to  the  necessity  for  a  showing  of  mer- 
its we  cite  the  following  authorities:  Hill 
V.  Lowiuan,  15  Wash.  503,  40  Pac.  1042; 
Dunklin   v.   Wilson,   04   Ala.   102;    State   v. 
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Hill,  50  Ark.  458,  8  S.  W.  401;  JeCTery  v. 
Fitch,  40  Conn.  602;  Budd  t.  Gamble,  13  Fla. 
205;  Wiley  v.  Pratt,  23  Ind.  628;  Garden 
City  Co.  V.  Kause,  67  111.  App.  108;  Glf- 
ford  V.  Morrison,  37  Ohio  St  502,  41  Am.  Rep. 
537;  Gerrlsh  v.  Seaton,  73  Iowa,  15,  34  N. 
W.  485;  Plggott  V.  Addicks  (Iowa)  3  G. 
Greene,  427,  5(5  Am.  Dec.  547;  Stokes  v. 
Knarr,  11  Wis.  389;  Harris  v.  Gwln  (Miss.) 
10  Sniedes  &  M.  503;  Newman  v.  Taylor, 
60  Miss.  670,  13  South.  83;  Fowler  v.  Lee 
(Md.)  10  Gill  &  Johnson,  358.  32  Am.  Dec. 
172;  Herbert  v.  Herbert,  49  N.  J.  Eq.  70,  22 
Ati.  780;  Gregory  v.  Ford,  14  Cal.  139,  73 
Am.  Dec.  639;  Bank  t.  Bray,  37  Mo.  194; 
Kramer  v.  Gerlach,  59  N.  X.  Supp.  8.W,  28 
Misc.  Rep.  525;  Dawsuu  v.  Daniel,  Fed.  Cas. 
No.  3,608;  Freeman  on  Judgments,  f  498; 
10  A.  &  B.  Ency.  386,  387;  3  Pomeroy,  Equi- 
ty, S  1364,  and  note.  See,  also,  N.  P.  R.  R. 
Co.  V.  Black,  3  Wash.  327,  28  Pac.  538;  West- 
ern Security  Co.  v.  Lafleur,  17  Wash.  406, 
49  Pac.  1061. 

The  Judgment  of  the  superior  court  is  af- 
firmed. 

HADLEY,    C.   J.,   and   MOUNT,   CROW, 
RUDKIN,  and  DUNBAR,  JJ.,  concur. 


WEES  V.  PAGE. 
(Supreme  Court  of  Washington.    Sept.  28,  1907.) 

1.  Tbiai.— Waiveb  of  Motion  for  NoNsurr. 

Defendant  h,v  going  on  with  the  trial  and 
introducinf;  evidence  after  denial  of  his  motion 
for  nonsuit  waives  it. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  i  982.1 

2.  Estoppel— Position  in  Anotheb  Action. 

P..  in  an  action  which  he  prosecuted  as 
agent  of  S.  against  W..  having,  as  again.st  the 
plea  of  payment,  taken  the  position,  testified, 
and  proved  to  the  satisfaction  of  the  co.irt  that 
wheat  received  by  him  from  W.  was  not  re- 
ceived by  him  as  agent  of  S.,  may  not.  in  an  ac- 
tion against  him  by  W.  for  the  value  of  the 
wheat,  take  the  contrary  position. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Estoppel,  S  166.] 

3.  Pbincipal    and    Aoknt -- Authobity    ov 
Agent. 

An  agent  under  a  power  of  attorney  to 
collect  moneys  owing  the  principal  has  no  au- 
thority to  receive  wheat  in  payment. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40.  Principal  and  Agent,  }$  302-305.] 

4.  Appeal— Habmless  Ebbob— Exclusion  of 
Evidence. 

Rejection  of  an  instmment  offered  by  de- 
fendant to  show  that  plaintiff  knew  when  it  was 
drawn  of  any  fraud  of  defendant  in  obtaining 
wheat  of  plaintiff,  go  that  an  action  for  deceit 
would  be  barred,  is  harmless,  there  being  noth- 
ing on  its  face  or  in  its  terms  suggesting  a 
wheat  item,  and  the  person  who  drew  it  having 
testified  that,  at  its  date,  plaintiff  talked  over 
the  matter  of  the  wheat,  and  then  fully  under- 
stood all  that  had  been  done. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  S  4187.] 

6.  Trial— Exclusion   of  Evidence— Waiveb 
OF  Error. 

Any  error  in  rejecting  an  instrument  of- 
fered in  evidence  by  defendant  is  waived  by  his 


objecting  to  another  instrument,  offered  in  evi- 
dence by  plaintiff,  and  containing  the  matter  of 
the  first  instrument  on  which  he  relied,  and  all 
of  it  that  he  was  in  any  event  entitled  to  bare 
admitted. 

Api)eal  from  Superior  Court,  Spokane 
County;    John  B.  Yakey,  Judge. 

Action  by  J.  H.  Wees  against  A.  J.  Page. 
Judgment  for  plaintiff.  Defendant  appeals. 
.Vffirmed. 

Merrill,  Oswald  &  Merrill,  for  appellant. 
Warren  W.  Tolman,  for  respondent 

CROW,  J.  This  action  was  commenced  in 
July,  1904,  by  the  plaintlBf.  J.  W.  Wees,  to 
recover  from  the  defendant,  A.  J.  Page,  the 
value  of  certain  wheat.  From  a  Judgment 
in  favor  of  the  plaintiff,  ttie  defendant  liaa 
appealed. 

The  appellant  oon tends  that  the  trial  court 
erred  in  denying  his  several  motions  for  a 
nonsuit  and  for  Judgment  at  the  close  of  all 
the  evidence.  As  appellant  did  not  rest  his 
case  upon  his  motion  for  a  nonsuit,  but  In- 
troduced evidence  in  defense,  we  can  only 
consider  bis  motion  for  Judgment  Port 
Townsend  v.  Lewis,  34  Wash.  413,  75  Pac. 
982;  Gardner  v.  Porter  (Wash.)  88  Pac.  121. 
It  appears  that  on  September  1,  1895,  the 
respondent  J.  H.  Wees,  and  Mary  L.  Wees, 
his  wife,  executed  and  delivered  to  one  S.  S. 
Page  their  note  for  $1,750,  secured  by  mort- 
gage on  real  estate  in  Spokane  county ;  that 
S.  S.  Page,  who  was  a  nonresident  of  Wasli- 
Ington,  was,  in  making  the  loan,  represented 
by  appellant  A.  J.  Page;  tliat  in  the  fall  of 
1897  the  respondent  delivered  to  appellant 
a  large  amount  of  wheat  with  the  under- 
standing and  agreement  that  he  was  to  sell 
the  same  and  apply  the  proceeds  on  the  S. 
S.  Page  note;  that  in  1901  S.  S.  Page, 
acting  through  A.  J.  Page,  commenced  a 
foreclosure  action  on  the  mortgage;  ttiat 
Wees  and  wife  alleged  payment,  which 
allegation  was  denied;  that  Judgment  was 
entered  without  findings  of  fact  in  favor 
of  S.  S.  Page;  that  Wees  was  allowed  no 
credit  on  account  of  the  wheat;  that  dur- 
ing the  trial  of  the  foreclosure  action  Ween 
for  the  first  time  discovered  that  appellant 
had  not  applied  the  proceeds  of  the  wheat  In 
payment  on  the  note,  and  that  he  thereafter 
commenced  this  action  to  recover  Its  value. 
The  amended  complaint  included  three  causes 
of  action,  which  were  identical  except  as  to 
amounts  and  dates.  In  the  first  cause  of  ac- 
tion the  respondent  alleged  "that  on  the  9th 
day  of  September,  1897,  the  said  plaintiff 
was  Indebted  to  S.  8.  Page  in  tbe  sum  of 
more  than  $1,500,  which  sum  of  money  was 
then  due  and  owing  from  said  plaintiff  to 
said  S.  S.  Page;  that  on  and  prior  to  said 
day  tbe  said  defendant  with  the  intent  to 
swindle,  cheat,  and  defraud  said  plaintiff, 
falsely  and  fraudulently  represented  and  said 
to  said  plaintiff  that  he.  the  said  defendant 
was  then  and  there  the  agent  of  the  said  S. 
S.   Page  for  the  hereinafter  specified  pur- 
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pose,  and  was  then  and  there  authorized  by 
the  said  S.  S.  Page,  as  such  agent,  to  receive, 
for  and  ou  account  of  the  said  S.  S.  Page, 
from  the  said  plaintiff,  the  hereinafter  men- 
tioned wheat,  to  sell  the  same,  and  apply  and 
pay  the  money  arising  from  such  sale  as  a 
credit  upon  said  debt;  that  thereafter,  and 
on  or  about  the  9th  day  of  September,  1897, 
the  said  plaintiff,  believing  said  reprefienta- 
tlon  and  statement  to  be  true,  and  relying 
thereon,  and  being  moved  and  induced  there- 
by, and  having  inquired  as  to  whether  the 
said  defendant  A.  J.  Page  was  then  and 
there  the  agent  of  said  S.  S.  Page  for  the 
hereinafter  specified  purpose,  and  upon  such 
Inquiry  said  plaintiff  having  been  Informed 
that  said  defendant  A.  J.  Page  was  then  and 
there  such  agent,  said  plaintiff  did  deliver 
to  said  defendant  as  said  agent,  and  for  the 
purpose  aforesaid,  790  bushels  of  wheat, 
which  said  defendant  then  and  there  re- 
ceived and  then  and  there  undertook,  prom- 
ised and  agreed  to  and  with  the  said  plain- 
tiff to  sell  the  same,  and  to  apply  and  pay 
the  money  received  therefor  In  part  payment 
of  said  debt."  Respondent  further  alleged 
that  the  appellant  had  sold  the  wheat ;  that 
he  bad  refused  to  pay  the  proceeds  to  8.  S. 
Page;  that  he  had  converted  the  same  to 
his  own  use;  that  apjiellant  then  and  there 
knew  he  was  not  the  agent  of  S.  S.  Page  for 
any  such  purpose ;  that  respondent  had  made 
demand  for  the  value  of  the  wheat;  and 
that  he  did  not  discover  the  failure  of  ap- 
pellant to  pay  the  proceeds  to  S.  S.  Page  un- 
til August  1,  1901.  The  appellant  admitted 
that  the  respondent  was  indebted  to  S.  S. 
Page,  but  denied  all  other  allegations  of  the 
amended  complaint  For  his  sole  affirmative 
defense  he  pleaded  the  foreclosure  action,  al- 
leged that  he,  A.  J.  Page,  bad  conducted  that 
suit  as  agent  for  S.  S.  Page;  that  by  the 
final  decree  each  and  all  of  the  matters  and 
things  in  controversy  herein  were  finally  lit- 
igated and  determined  between  the  respond- 
ent and  appellant;  and  that  respondent  re- 
ceived credit  therein  for  the  value  of  the 
wheat.  The  appellant  contends  that  this 
present  action  is  one  for  tort  based  on  de- 
ceit; that  the  alleged  deceit,  according  to 
the  averments  of  the  amended  complaint,  con- 
sisted in  appellant's  false  and  fraudulent 
representation  that  he  was  the  agent  of  S. 
S.  Page,  while  knowing  he  was  not  such 
agent;  that  there  has  been  a  failure  to  sus- 
tain these  allegations,  as  the  evidence  shows 
appellant  was  such  agent;  that  respondent 
so  testified;  that  appellant's  power  of  at- 
torney which  is  in  evidence  so  shows;  that 
the  wheat  is  shown  to  have  been  delivered  to, 
and  received  by,  appellant  as  such  agent; 
that  there  was  no  deceit  or  falsehood  as  to 
such  agency:  that,  the  wheat  having  been 
delivered  to  him  In  his  capacity  as  agent, 
he  was  not  personally  liable  therefor;  and 
that  the  motion  for  Judt  -.it  should  have 
been  sustained. 
Appellant  is  In  no  {wsitlon  to  make  any 


such  contention,  being  estopped  by  his  own 
conduct  from  now  claiming  that  he  was  the 
agent  of  8.  8.  Page  to  receive  the  wheat. 
His  answer  alleges  that  resp<Hident  received 
credit  for  the  wheat  in  the  foreclosure  suit. 
The  pleadings,  in  that  action,  which  are  in 
evidence,  make  no  mention  of  the  wheat,  al- 
though payment  was  pleaded.  Ho  findings 
were  filed,  but  the  Judge  who  tried  the  fore- 
closure action  testified  In  this  cause  that  he 
allowed  no  credit  to  Wees  and  wife  on  ac- 
count of  the  wheat.  Sufficient  facts  appear 
to  Indicate  that  A.  J.  Page,  who  prosecuted 
the  foreclosure  suit  as  agent  for  8.  S.  Page, 
then  contoided  that  he  did  not  receive  the 
wheat  as  agent  for  S.  S.  Page,  but  in  his 
own  behalf.  In  any  event,  the  facts  stand 
undisputed  that  appellant  did  actually  re- 
ceive the  wheat,  and  that  respondent  re- 
ceived no  credit  therefor  in  the  foreclosure 
action.  In  bis  answer  herein  appellant  al- 
leges that  he  conducted  the  foreclosure  suit. 
He  was  a  witness  in  that  action,  and  by  bis 
evidence  must  have  convinced  the  trial  court 
that  he  did  not  receive  the  wheat  as  agent 
for  8.  8.  Page.  If  his  evidence  had  not  tend- 
ed to  show  that  he  received  it  In  some  other 
capacity,  the  trial  Judge  would  have  allowed 
a  credit  therefor  to  respondent,  who  not  only 
pleaded  payment,  but  relied  upon  the  wheat 
deal  to  show  such  payment  Appellant,  by 
bis  evidence  and  conduct  of  that  trial,  suc- 
ceeded In  defeating  respondent's  defense  of 
payment,  the  Issue  there  tried,  and,  it  being 
conceded  that  appellant  did  receive  the 
wheat,  it  must  have  necessarily  appeared  be 
received  it  In  some  other  capacity  than  as 
agent  for  S.  8.  Page.  That  being  true,  he 
should  now  be  estopped  from  disputing  the 
respondent's  present  contention  that  be  was 
not  such  agent  in  receiving  the  wheat  If 
appellant  held  any  individual  claims  against 
the  respondent,  to  the  payment  of  which  he 
applied  the  wheat,  he  should  have  pleaded 
them  in  this  action.  He  has  not  done  so, 
and  we  must,  therefore,  assume  that  no  such 
claims  existed.  He  did  not  offer  himself  as 
a  witness  in  this  action,  nor  has  be  here  at- 
tempted to  explain  the  wheat  transaction. 
He  has  elected  to  remain  quiet  on  that  sub- 
ject. His  reasons  for  this  method  of  proce- 
dure he  has  not  seen  fit  to  disclose.  He  now 
relies  upon  the  foreclosure  proceedings  plead- 
ed by  him  as  a  former  adjudication.  The 
record  in  that  case,  as  explained  by  the  evi- 
dence of  the  judge  who  entered  the  decree 
indisputably,  shows  that  respondent  was 
there  held  not  entitled  to  any  credit  on  the 
note  for  the  wheat.  By  this  holding.  It  was 
necessarily  and  conclusively  adjudicated  that 
appellant  was  not  agent  of  8.  S.  Page  for  the 
purpose  of  receiving  the  wheat.  Should  It 
be  to  the  Interest  of  the  respondent  to  con- 
tend in  subsequent  litigation  that  appellant 
was  agent  of  8.  8.  Page  In  the  wheat  deal, 
such  former  adjudication  would  preclude  him 
from  so  doing.  Yet  appellant  is  now  endeav- 
oring to  defeat  the  respondent  In  this  action 
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by  predlcaflns  his  entire  defense  upon  the 
existence  of  the  identical  agency  which  he 
diaproved  In  the  foreclosure.  Such  a  defense 
would  be  Inequitable,  unconscionable,  a  trav- 
esty on  Justice,  and  should  not  be  permitted 
by  any  court.  It  would  deliver  re8i)ondent's 
wheat  to  appellant  without  requiring  him  to 
account  for  the  same  at  any  time  or  in  any 
manner. 

But,  aside  from  any  question  of  estoppel, 
the  best  evidence  of  the  agency  upon  which 
appellant  now  relies  is  the  power  of  attorney. 
It  Is  In  evidence,  and  reads  as  follows:  "I 
hereby  constitute  A.  J.  Page  of  Cheney,  state 
of  Washington,  my  true  and  lawful  attorney 
in  fact,  authorizing  him  as  such  attorney  to 
collect  all  monies  owing  to  me  in  the  state 
of  Washington,  whether  now  due  or  to  be- 
come due.  «  •  • "  This  language  author- 
ized appellant  to  collect  money  due  on  the 
note,  but  it  did  not  authorize  htm  to  receive 
anything  in  payment  except  money.  He  had 
no  authority  to  accept  wheat.  It  is  an  ele- 
mentary principle  in  the  law  of  agency  that 
power  in  an  agent  to  receive  payment  author- 
izes its  receipt  in  money  only ;  that  being  the 
only  way  in  which  be  can  fully  dlsriiarge  his 
duty  to  his  principal.  Story  on  Agency  (9th 
Ed.)  II  98,  181;  Carver  v.  Carver,  53  Ind. 
241;  Pitkin  v.  Harris,  69  Mich.  133,  37  N. 
W.  61;  Robson  v.  Watts'  Heirs,  11  Tex.  764; 
Stetson  V.  Brlggs,  114  Cal.  511,  46  Pac.  603 ; 
Scully  V.  Dodge,  40  Kan.  395,  19  Pac.  807; 
St  John  V.  Comwell,  52  Kan.  712,  35  Pac. 
785.  The  complaint,  in  substance,  alleges 
that  A.  J.  Page  falsely  and  fraudulently  rep- 
resented to  respondent  that  he  was  author- 
ized as  agent  of  S.  S.  Page  to  receive  the 
wheat.  The  evidence  does  not  show  any 
such  authority.  The  representation  was 
therefore  fraudulent  as  alleged.  Of  course, 
If  appellant  received  the  wheat,  and,  after 
selling,  actually  paid  the  proceeds  on  the 
note,  his  principal,  by  accepting  the  money, 
would  have  ratified  his  unauthorized  acts, 
and  would  have  been  bound.  But  appellant 
did  not  do  so.  The  mere  delivery  of  the 
wheat  to  appellant  was  not  binding  on  S.  S. 
Page  as  payment  on  the  note.  The  amend- 
ed complaint  further  alleged  that  appellant 
undertook,  promised,  and  agreed  with  re- 
spondent to  sell  the  wheat  and  apply  the  pro- 
cee<ls,  that  he  did  make  the  sale,  but  that 
he  did  not  apply  the  proceeds  as  agreed. 
There  has  certainly  been  no  failure  to  prove 
this  allegation.     It  is,  in  fact,  undisputed 


that  appellant  did  receive  the  wheat,  that  lie 
sold  it,  and  that  be  did  not  apply  the  pro- 
ceeds as  payment  on  the  note.  The  motion 
for  Judgment  was  properly  denied. 

Appellant  also  contends  that  the  trial  court 
erred  in  sustaining  respondent's  objection  to 
his  offer  of  a  writing  which  has  been  marked 
"Defendant's  Kxbiblt  A  for  Identification." 
He  contends  that  it  was  offered  for  tlie  pur- 
pose of  showing  that  respondent  bad  learned, 
as  early  as  October  11,  1888,  that  appellant 
had  not  applied  the  proceeds  of  the  wheat 
as  a  payment  on  the  note,  and  that  it  tendr 
ed  to  sustain  appellant's  plea  of  the  statute 
of  llmitatlonB.  The  exhibit  seems  to  have 
been  an  indefinite  memorandum  of  some  kind 
of  settlement  between  the  parties,  making  no 
mention  of  any  wheat  It  was  not  compe- 
tent evidence  to  show  any  settlement  none 
having  been  pleaded,  and  appellant  concedes 
that  it  was  not  admissible  for  any  sucb 
purpose.  We  fall  to  see  how  it  tends  to 
show  knowledge  of  appellant's  use  of  the 
wheat  on  the  part  of  the  respondent  There 
Is  nothing  on  Its  face  or  expressed  in  its 
terms  that  suggests  any  wheat  item.  The 
party  who  drew  the  exhibit  was  permitted 
to  testify  that  the  respondent  did,  at  its  date 
In  October,  1898,  talk  over  the  wheat  and 
then  fully  understood  all  that  had  been 
done.  This  evidence  l)elng  admitted,  we  can- 
not understand  how  the  appellant  was  prej- 
udiced by  the  rejection  of  the  exhibit,  which 
In  no  way  tended  to  corroborate  the  witness. 
In  any  event,  the  respondent  afterwards  of- 
fered another  writing,  prepared  at  the  same 
time  by  the  same  witness,  containing  the  iden- 
tical item  upon  which  appellant  relied,  but 
not  purporting  to  be  any  settlement.  On  ap- 
pellant's objection  this  offer  was  rejected. 
It  would  seem  from  this  that  appellant's  real 
purpose  in  offering  Exhibit  A  was  to  con- 
fuse the  Jury  by  suggesting  some  sort  of  a 
settlement  not  pleaded.  Had  he  only  desired 
to  call  attention  to  the  item  he  claims  re- 
ferred to  wheat,  he  could  have  done  so  by 
consenting  to  the  offer  made  by  respondent 
In  this  condition  of  the  record  he  waived  any 
alleged  error  of  the  trial  court  in  refusing 
to  admit  Exhibit  A,  and  is  therefore  in  no 
position  to  complain. 

The  Judgment  is  affirmed. 

HADLEY,  C.  J.,  and  FULLEKTON, 
MOUNT,  ROOT,  DUNBAR,  and  RUDKIN, 
JJ.,  concur. 
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TOWN  OP  TEKOA  ▼.  BEIIiLX. 

(Supreme  Court  of  Washington.    Sept.  28,  1907.) 

TiXATiON—TJNiFORMiTY— Street  Poli.  Tax. 

IjtLVS  IflOS,  p.  140,  e.  75,  §  1,  authorizing  a 
city  to  impose  an  annual  street  poll  tax,  does 
not,  because  exempting  all  females  and  males  not 
of  age.  contravene  Const,  art.  7,  §  9,  requiring 
taxes  Imposed  by  a  city  to  be  "uniform  in  re- 
spect to  persons  and  property"  within  the  city. 

[Ed.  Note.— For  cases  in  point,  aee  Cent  Dig. 
vol.  4.5,  Taxation,  »  68-80.] 

Mount,  J.,  dissenting. 

Appeal  from  Superior  Court,  Whitman 
County;  8.  J.  Chadwlck,  Judge. 

Action  by  the  town  of  Tekoa  against  James 
B.  Reilly.  Judgment  for  plalntilF.  Defend- 
ant appeals.    Affirmed. 

E.  A.  WlIlIamB,  for  appellant  Canfleld  & 
Burson,  for  respondent 


RUDKIN,  J.  This  Is  an  appeal  from  a 
Judgment  sustaining  the  validity  of  a  street 
poll  tax  Imposed  under  section  1  of  the  act 
of  March  5,  1905  (Laws  1905,  p.  140,  c.  75), 
by  the  town  of  Tekoa,  a  mmiiclpal  corpora- 
tion of  the  fourth  class. 

The  validity  of  the  legislative  act  under 
which  the  tax  was  Imposed  is  the  principal 
question  raised  by  the  appeal,  and  the  only 
question  we  deem  it  necessary  to  consider, 
as  we  find  no  merit  In  the  other  assignments 
of  error.  In  State  v.  Ide,  35  Wash.  570,  77 
Pae.  961,  67  L.  R.  A.  280,  102  Am.  St  Rep. 
914,  this  court  held  that  subdivision  7  of 
section  117  of  the  act  of  March  27,  1890 
(Laws  1890,  p.  184,  c.  7),  was  void  for  lack 
of  uniformity,  under  section  9  of  article  7 
of  the  state  Constitution.  W^e  here  set  forth 
the  two  sections  and  the  constitutional  pro- 
vision Invoked,  so  far  as  deemed  material: 
"The  city  conucil  of  such  city  shall  have 
power  •  •  •  (7)  to  Impose  on  and  collect 
from  every  male  Inhabitant  between  the  ages 
of  twenty-one  and  fifty  years  an  annual  street 
poll  tax  not  exceeding  two  dollars,  and  no 
other  road  poll  tax  shall  be  collected  within 
the  limits  of  such  city:  Provided,  that  any 
member  of  a  volunteer  fire  company  in  such 
city  shall  be  exempt  from  such  tax."  Laws 
1890,  p.  184,  c.  7.  "The  city  council  of  cities 
of  the  third  and  fourth  class  in  this  state 
shall  have  power  to  Impose  on  and  collect 
from  every  male  Inhabitant  of  such  city 
over  the  age  of  twenty-one  years  an  annual 
street  poll  tax  not  exceeding  two  dollars,  and 
no  other  road  poll  tax  shall  be  collected  with- 
in the  limits  of  such  city."  Laws  1905,  p. 
140,  c.  75.  "For  all  corporate  purixjses,  all 
muulclpnl  corporations  may  be  vested  with 
authority  to  assess  and  collect  taxes,  and 
such  taxes  shall  be  uniform  In  respect  to  i)er- 
sons  and  property  within  the  Jurisdiction  of 
the  body  levying  the  sama"  Const,  art.  7, 
8  9.  A  comparison  of  the  two  sections  will 
show  that  the  former  exemx>ted  four  classes 
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of  persons,  viz.,  females  of  all  ages,  males 
under  the  age  of  21  years,  males  over  the 
age  of  50  years,  and  volunteer  firemen;  while 
the  latter  exempts  females  and  males  under 
the  age  of  21  years  only.  There  is  nothing 
in  the  opinion  in  State  v.  Ide  to  indicate  that 
the  court  deemed  the  exemption  of  females 
and  males  under  the  age  of  21  years  leas 
obnoxious  to  the  Constitution  than  the  ex- 
emption of  males  over  the  age  of  50  years 
and  volunteer  firemen;  and  at  the  present 
time  we  see  no  plausible  reason  why  the 
former  section  should  be  nullified  and  tbo 
latter  upheld.  We  must  therefore,  reverse 
the  judgment  In  this  case  on  the  authority 
of  State  V.  Ide,  or  reconsider  the  questioa 
there  decided. 

(>ourts  are  always  reluctant  to  overrule 
their  own  solemn  Judgments,  and  Justly  so. 
"If  a  decision  has  been  made  upon  solemn 
argument  and  mature  deliberation,  the  pre- 
sumption is  in  favor  of  Its  correctness;  and 
the  community  have  a  right  to  regard  it  as  a 
Just  declaration  or  exposition  of  the  law,  and 
to  regulate  their  actions  and  contracts  by  It 
It  would  therefore  be  extremely  Inconvenient 
to  the  public  if  precedents  were  not  duly  re- 
garded and  implicitly  followed.  It  is  by  the 
notoriety  and  stability  of  such  rules  that 
professional  men  can  give  safe  advice  to 
those  who  consult  them;  and  people  in  gen- 
eral can  venture  with  confidence  to  buy  and 
trust  and  to  deal  with  each  other.  If  Ju- 
dicial decisions  were  to  be  lightly  disregard- 
ed, we  should  disturb  and  unsettle  the  great 
landmarks  of  property.  When  a  rule  has 
been  once  deliberately  adopted  and  declared, 
it  ought  not  to  be  disturbed,  unless  by  a 
court  of  appeal  or  review,  and  never  by  the 
same  court,  except  for  very  cogent  reasons, 
and  upon  a  clear  manifestation  of  error; 
and.  If  the  practice  were  otherwise.  It  would 
be  leaving  us  in  a  state  of  perplexing  uncer- 
tainty as  to  the  law."  1  Kent  476.  "It 
will,  of  course,  sometimes  happen  that  a 
court  will  find  a  former  decision  so  unfound- 
ed In  law  so  unreasonable  in  its  deductions, 
or  so  mischievous  In  its  consequences,  as  to 
feel  compelled  to  disregard  it.  Before  doing 
so,  however,  it  will  be  well  to  consider 
whether  the  point  involved  is  such  as  to  have 
become  a  rule  of  property,  so  that  titles  have 
been  acquired  In  reliance  upon  it,  and  vested 
rights  will  be  disturbed  by  any  change;  for 
In  such  a  cnse  it  may  be  better  that  the  cor- 
rection of  the  error  be  left  to  the  I.iegislature, 
which  can  control  its  action  so  as  to  make  it 
prospective  only,  and  thus  prevent  unjust 
consequences."  Cooley's  Constitutional  Lim- 
itations (7th  Ed.)  p.  80.  We  do  not  think, 
however,  that  a  proper  adherence  to  this 
wholesome  rule  forbids  further  inquiry  In 
this  case.  Xo  rule  of  property  is  involved, 
the  Legislature  has  re-enacted  the  section 
nullified  in  State  v.  Ide,  with  slight  modifi- 
cations, and,  if  this  court  has  heretofore  er- 
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roneously  restricted  the  power  of  the  Legis- 
lature In  the  important  matter  of  taxation, 
we  deem  it  oxir  highest  duty  to  correct  the 
error  at  the  first  opiwrtunity.  The  decision 
in  the  case  hinges  entirely  upon  the  meaning 
of  the  phrase,  "Shall  be  uniform  in  respect  to 
persons  and  property  within  the  jurisdiction 
of  the  body  levying  the  same."  t'uiformity 
and  equality  in  taxation  are  relative  terms. 
"Perfect  uniformity  and  perfect  equality  of 
taxation,  in  all  the  aspects  the  human  mind 
can  view  It,  is  a  baseless  dream."  Head- 
money  Cases,  112  U.  S.  580,  5  Sup.  Ct.  247, 
28  L.  Ed.  708.  "Perfectly  wiual  taxation  will 
remain  an  unattainable  good  as  long  as 
laws  and  government  and  man  are  Imper- 
fect." Commonwealth  v.  Savings  Bank,  5  Al- 
len (Mass.)  428.  The  people  of  this  state  In 
adopting  a  Constitution  did  not  hope  to  at- 
tain the  unattainable.  They  did  not  propose 
to  send  the  tax  gatherer  to  the  almshouse,  the 
orijhan  asylum,  or  the  nurseiy,  nor  did  they 
propose  to  lay  a  tax  on  the  Inmates  of  these 
institutions.  In  other  words,  they  fully  un- 
derstood that.  If  a  street  or  road  i)oll  tax 
should  be  Imposed,  certain  classes  of  iwi-sons 
would  of  necessity  be  exempt  from  the  imposi- 
tion. This  much  was  conceded  in  the  Ide 
Case,  for  there  the  court  said:  "It  is  conceded 
by  counsel  for  appellant  that  the  xiniformity 
rule  in  taxation  usually  prescribed  by  law 
does  not  preclude  the  Legislature  from  se- 
lecting and  classifying  in  a  proi)er  and  rea- 
sonable manner  the  subjects  of  the  tax,  and 
that  rule  is  so  firmly  established  that  the 
citation  of  eases  in  support  of  it  is  entirely 
unnecessary."  If  the  Legislature  may  select 
and  classify  the  subjects  of  the  tax  in  a  rea- 
sonable and  proi)er  manner,  bow  is  a  court 
to  determine  the  reasonableness  or  appropri- 
ateness of  the  classification  made?  If  up  to 
the  time  of  the  adoption  of  the  Constitution 
a  street  or  road  poll  tax  had  never  been  Im- 
posed on  a  female  or  a  minor  in  the  terri- 
tory of  Washington  or  elsewhere  (to  our 
knowledge),  would  a  reasonable  and  proper 
classification  recjuire  their  inclusion  or  ex- 
clusion? The  CJoustitutlon  was  not  the  be- 
ginning of  law  for  this  state.  At  the  time 
of  its  adoption  Washington  was  an  organized 
territory  with  a  code  of  laws  for  the  govern- 
ment of  its  people.  Section  28ft3  of  the  Code 
'  of  1881  provided  as  follows:  "Every  male  In- 
habitant of  this  territory  over  twenty-one 
and  under  fifty  years  of  age  must  be  as- 
sessed and  annually  pay  a  poll  tax  of  two 
dollars,  except  paupers,  idiots  and  insane  per- 
sons, and  all  active  firemen  who  have  been  a 
member  of  any  fire  company  in  this  territory 
for  the  period  of  one  year  preceding  the  as- 
sessment of  taxes";  and  nearly,  If  not,  all 
the  municipal  charters  granted  by  the  ter- 
ritorial Legislature  authorized  the  imposition 
of  a  street  poll  tax  with  liice  exemptions. 
See  section  7.  Seattle  Charter  (Laws  188.5-86, 
p.  241);    section  8,  Spokane  Charter  (Laws 


1885-86,  p.  302);  section  48,  subd.  2,  Taco- 
ma  Charter  (Laws  1885-86,  p.  196);  chapter 
2,  S  5,  Ellensburg  Charter  (Laws  1885-86,  p. 
397);  chapter  2,  §  7,  Pomeroy  Charter  (Laws 
188.'>-S6,  p.  326);  chapter  2,  f  8,  Montcsano 
Charter  (Laws  188.T-86,  p.  352);  chapter  2,  { 
8,  Waitsburg  Charter  (Laws  188.V86,  p.  275); 
chapter  2,  i  8,  Xorth  Yakima  Charter  (Laws 
1885-80,  p.  376).  By  section  2  of  article  27  of 
the  Constitution  these  laws  and  si)ecial  char- 
ters were  continued  In  force,  unless  repug- 
nant to  the  Constitution  itself. 

Are  all  these  charter  provisions  to  be  held 
for  naught,  simply  because  the  Constitution 
contains  the  general  altruistic  declaration 
that  taxes  shall  be  uniform  with  respect  to 
persons  and  property?  Had  the  framers  of 
the  Constitution  been  dissatisfied  with  the 
existing  order  of  things,  would  we  not  ex- 
pect to  find  some  more  satisfactory  evidence 
of  their  discontent?  Instead  of  this,  the 
first  Legislature  to  assemble  under  the  Con- 
stitution imposed  an  annual  poll  tax  of  $2 
on  every  male  Inhabitant  of  the  state  over 
21  and  under  50  years  of  age,  except  paupers. 
Idiots,  and  insane  persons  (Laws  1800,  p.  5.53. 
c.  18.  {  Gi),  and  authorized  municipalities 
to  impose  a  street  poll  tax  with  like  exemp- 
tions (Laws  1890,  p.  184,  §  117,  subd.  7).  It 
was  said  in  the  Ide  Case  that  the  custom  of 
imposing  such  taxes  since  statehood  could  not 
legalize  the  usurpation  of  power.  While  this 
Is  true,  yet,  when  we  consider  that  the  cus- 
tom during  statehood  is  but  the  continuation 
of  a  custom  running  all  through  territorial 
days  and  sanctioned  by  territorial  laws,  a 
court  should  hesitate  long  before  declaring 
it  a  usurpation  of  power.  The  decision  in 
the  Ide  Case  seems  to  have  been  controlled 
largely  by  the  decision  In  Hunsaker  v.  Wright, 
30  111.  140,  but  that  case  Involved  a  prop- 
erty tax.  and  the  question  of  classification 
or  exemption  under  a  poll  tax  law  was  not 
considered  or  decided.  In  Town  of  Pleasant 
V.  KoRt,  29  111.  400,  the  same  court  held  that 
a  statutory  requisition  upon  male  inhabitants 
between  the  ages  of  21  and  50  years,  except 
firemen,  for  two  days  labor  for  the  repair  of 
roads  and  streets,  which  might  be  commuted 
In  money,  was  not  in  violation  of  the  Con- 
stitution of  that  state.  True,  the  authority 
to  impose  the  tax  was  found  in  the  police 
power,  rather  than  in  the  taxing  power  of 
the  state.  Dl.scussing  tlie  (luestlon  of  imi- 
formity  in  Commissioners  of  Ottowa  Co.  v. 
Nelson.  19  Kan.  234,  27  Am.  Rep.  101.  the 
court  said:  "Neither  do  we  suppose  that 
capitation  taxes,  or  poll  taxes,  or  require- 
ments to  work  on  the  roads,  or  to  train  In  the 
militia,  come  within  said  constitutional  pro- 
vision, although  evidently  they  are  all  taxes 
in  one  sense."  In  City  of  Faribault  v.  Mise- 
ner,  20  Minn.  390  (Gil.  347),  it  was  held  that 
a  poll  tax  Imposed  on  qualified  voters,  ex- 
cept firemen,  did  not  violate  the  constitution- 
al requirement  of  equality  in  taxation.  In 
the  Ide  Case  It  was  said  that  the  Minnesota 
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court  was  Influenced  largely  by  the  long 
continued  acquiescence  of  tbe  people  in  the 
statute  under  which  the  tax  In  question  was 
Imposed ;  but,  while  the  long  acquiescence  of 
tbe  people  In  the  custom  of  levying  such  tax- 
es was  alluded  to,  yet  a  much  more  satisfac- 
tory reason  for  the  decision  can  be  found  in 
the  following  extract  from  the  opinion: 
"While  the  latter  clause  of  this  section  can 
only  apply  to  taxes  upon  property,  the  for- 
mer clause  is  broad  enough  in  its  terms  to 
include  any  possible  form  of  taxation,  wheth- 
er of  persons  or  property,  and  to  prohibit  all 
exemptions  whatsoever.  Upon  a  strict  con- 
struction of  its  language,  a  poll  tax  upon 
qualiiied  voters  alone  is  as  objectionable  as 
a  poll  tax  on  all  qualified  voters  except  fire- 
men, for  it  is  undoubtedly  possible  to  levy 
and  assess  a  poll  tax  upon  every  inhaultant 
of  the  city,  of  whatsoever  sex,  age,  or  oc- 
cupation. The  effect  of  such  a  construction, 
however,  would  be  to  prohibit  taxation  by 
the  poll  altogether ;  for  there  can  be  no  doubt 
but  that  a  poll  tax  thus  levied  and  assessed 
would  Justify  the  declaration  of  the  bill  of 
rights  of  the  state  of  Ohio:  'That  the  levy- 
ing taxes  by  the  poll  is  grievous  and  op- 
pressive; therefore  the  Legislature  shall  never 
levy  a  poll  tax  for  county  or  state  purposes.' 
No  such  prohibition  as  this  is  contained  in 
the  Constitution  of  this  state.  The  Legisla- 
ture has,  therefore,  the  power  to  impose  a 
poll  tax.  The  very  language  of  the  Consti- 
tution Implies  that  absolute  equality  Is  not 
to  be  expected.  Taxes  are  to  be  'as  nearly 
equal  as  may  be,'  not  as  nearly  equal  as  a 
mathematical  calculation  can  make  them,  but 
as  nearly  equal  as  is  consistent  with  the  gen- 
eral welfare  of  the  people,  and  an  equitable 
distribution  of  the  public  burdens.  The  Con- 
stitution does  not  require  a  theoretical  equal- 
ity at  the  expense  of  substantial  equity. 
•  •  *  And  In  view  of  the  grievous  and  op- 
pressive results  which  would  follow  a  levy 
and  assessment  upon  tbe  whole  population  of 


a  certain  sum  per  capita,  a  mode  of  taxa- 
tion which,  under  the  guise  of  equality, 
might,  and  probably  would,  be  productive  of 
iutolerable  hardship,  It  is  clear  that  in  tbe 
exercise  of  its  right  to  levy  poll  taxes  the 
Legislature  must  deviate  to  some  extent  from 
any  such  Procrustean  standard  of  equality  as 
this." 

It  must  be  apparent  that  a  street  poll  tax 
Imposed  on  minors  or  females  without  re- 
gard to  property  or  ability  to  pay  would  be 
unjust  and  oppressive  in  the  extreme.  The 
burden  of  paying  the  tax  for  the  entire  house- 
hold would  ordinarily  fall  on  the  head  of  the 
family.  Sucb  a  tax  would  lack  both  equality 
and  imlformlty,  and  was  never  contemplated 
by  the  framers  of  the  Constitution.  In 
Thurston  County  t.  Teuino  Stone  Quarries, 
Inc.,  87  Pac.  C34,  we  held  that  the  act  of 
1905  (Laws  1905,  p.  297,  c.  156),  Imposing  an 
annual  road  poll  tax  of  |2  on  every  male  In- 
habitant of  the  state  between  the  ages  of  21 
and  50  years,  outside  the  limits  of  any  Incor- 
porated city  or  town,  did  not  violate  any  pro- 
vision of  our  Constitution.  While  the  provi- 
sion now  Invoked  applies  only  to  municipali- 
ties, yet  a  court  should  not  readily  presume 
that  the  Constitution  authorized  or  sanction- 
ed one  system  of  taxation  within  and  another 
without  the  corporate  limits  of  cities  and 
towns.  After  a  full  consideration  of  the 
question  presented,  we  are  satisfied  that  the 
uniformity  rule  of  taxation  does  not  forbid 
a  proper  classification  of  the  subjects  of  the 
tax,  that  the  classification  complained  of  Is 
reasonable  and  proper.  Is  sanctioned  by  us- 
age, and  violates  no  provision  of  the  state 
Constitution. 

The  judgment  of  the  court  below  is  there- 
fore afllrmed,  and  the  case  of  the  State  v. 
Ide,  in  so  far  as  it  conflicts  with  the  views 
herein  expressed,  is  overruled. 

CROW,  FULLERTON,  and  DUNBAR,  JJ, 
concur.    MOUNT,  J.,  dissents. 
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ANDREWS  r.  HOESLICH. 
(Supreme  Court  of  Waahinsfton.    Sept.  28. 1907.) 

1.  Replevin— Possession  of  the  Pbofebtt. 

The  rule  that  replevin  will  not  lie  asainst 
one  not  in  possession  when  the  demand  was 
made  or  the  action  commenced  does  not  apply 
where  the  property  has  actually  been  in  dciend- 
ant's  possession,  and  has  been  wrongfully  trans- 
ferred by  him,  without  plaintiff's  knowledge, 
before  commencement  of  the  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  {  81.] 

2.  Tendeb— Keepino  Tendkb  Good. 

Even  if  plaintiff  in  replevin  for  an  article 
he  pawned  to  defendant  is  obliged  to  keep  his 
tender  good,  it  is  enough  that  he  deposited  it 
in  court,  where  it  remained,  before  service  of 
the  summons,  though  not  till  after  the  filing  of 
the  complaint. 

Appeal  from  Superior  Court,  King  County; 
George  E.  Morris,  Judge. 

Action  by  Jacob  Andrews  against  Josepb 
Hoeslich  and  another.  Judgment  for  plain- 
tiff.   Defendant  Hoeslich  appeals.    Affirmed. 

John  E.  Humphries  and  George  B.  Cole, 
for  appellant.    Jay  C.  Allen,  for  respondent. 


CROW  J.  This  action,  which  was  brought 
by  Jacob  Andrews  against  Joseph  Hoeslich 
and  the  Uncle  Joe  Diamond  Broker,  a  cor- 
poration, to  recover  possession  of  a  diamond 
ring,  has  heretofore  been  before  this  court  on 
an  appeal  prosecuted  by  the  defendant  cor- 
poration, and  a  statement  of  the  pleadings 
and  the  facts  involved  may  be  found  in  the 
opinion  then  filed.  87  Pac.  947.  At  the 
former  trial  the  defendant  Joseph  Hoeslich 
was  not  in  court  He  was  served  afterwards, 
and  on  July  28,  1906,  served  bis  answer,  in 
which,  after  denying  allegations  of  the  com- 
plaint, he  affirmatively  pleaded  that  on  Au- 
gust 27,  1904,  the  plaintia  left  the  ring  vitli 
liim  as  a  pawn  to  secure  a  loan  of  fSO; 
that  he  issued  a  pawn  ticket  to  the  plain- 
tiff; tiiat  thereafter  the  plaintiff  sold  and  de- 
livered the  pawn  ticket  to  him  for  the  sum 
Of  $5,  in  addition  to  tlA  $50  loan ;  and  that 
the  plaintiff  then  ceased  to  have  any  further 
Interest  in  the  ring.  This  affirmative  an- 
swer being  denied,  the  cause  was  tried  on 
the  issues  thus  Joined  between  the  plaintiff 
and  the  defendant  Joseph  Hoeslicli.  The 
trial  court  made  salMtantially  the  same 
findings  as  those  made  on  the  former  trial, 
sustaining  all  the  allegations  of  the  com- 
plaint, and  further  found  that,  within  a  week 
or  so  after  the  ring  had  been  pawned,  the 
defendant  Josepb  Hoeslich  sold  it  without 
the  knowledge  or  consent  of  the  plaintiff; 
that  in  this  action  the  plaintiff  tendered  to 
tbe  defendant,  and  paid  into  court  for  his 
use  and  beneflt.  the  sum  of  $75,  which  has 
ewt  since  remained  in  the  registry  of  tbe 
court ;  and  that  the  ring  was  of  the  reason- 
able value  of  $216.  Upon  these  findings  a 
final  judgment  was  entered  in  favor  of  the 
plaintiff  for  tbe  return  of  the  ring,  or  in 


case  a  return  could  not  be  had,  for  tbe  sum 
of  $141,  being  its  value  less  the  $75  In  the 
registry  of  the  court  The  Judgment  further 
provided  that  if  the  ring  should  be  return- 
ed, the  $75  in  the  registry  of  the  court 
should  be  paid  to  the  defendant;  but  that 
otherwise  the  plaintiff  was  not  only  to  have 
Judgment  for  $141,  but  tbe  $75  shoald  also 
be  returned  to  him.  The  defendant  has 
appealed. 

The  appellant's  first  assignment  of  error 
is  based  upon  bis  exceptions  to  the  findings 
of  fact.  We  have  carefully  examined  the 
evidence,  and  conclude  that  tbe  findings  are 
supported  by  its  preponderance.  The  ap- 
pellant raises  the  same  question  based  upon 
the  statute  of  frauds  that  was  urged  by  the 
defendant  corporation  on  the  former  appeal, 
but  we  now  adhere  to  our  views  then  ex- 
pressed. 

The  appellant  further  contends  ttiat  as 
be  was  not  in  possession  of  the  ring  at  the 
time  of  the  commencement  of  this  action 
of  replevin,  tbe  respondent  cannot  recover. 
The  common-law  rule  undoubtedly  Is  that  an 
action  of  replevin  cannot  be  maintained 
against  a  defendant  who  is  not  in  possession 
at  tbe  time  the  demand  Is  made  or  tbe 
suit  Is  commenced.  This  doctrine  was  an- 
nounced in  Dow  V.  Dempsey,  21  Wasli.  80^ 
57  Pac  355.  In  that  case,  however,  it  af- 
firmatively appeared  that  the  plaintiff  in- 
stituted ber  action  after  she  had  learned 
and  positively  knew  that  the  defendant  as 
sheriff  of  Spokane  county,  bad  parted  with 
the  goods  by  delivering  them  to  a  receiver, 
in  obedience  to  an  order  of  court  Here 
tbe  court  did  not  find,  nor  is  it  suggested  by 
tbe  evidence,  that  tbe  respondent  knew  at 
any  time  prior  to  the  commencement  of  the 
action  that  the  appellant  bad  sold  the  ring 
or  parted  with  Its  possession.  Under  such 
circumstances,  an  exception  must  be  recog- 
nized to  the  rule  in  Dow  v.  Dempsey,  supr.-u 
Where,  as  in  this  case,  property  has  act- 
ually been  in  appellant's  possession  and  has 
been  wrongfully  transferred  by  hlra  without 
respondent's  knowledge,  before  the  commence- 
ment of  an  action  for  the  recovery  of  Its 
possession,  the  rule  that  replevin  will  not 
He  against  one  not  in  possession  at  the  time 
of  the  commencement  of  the  action  will  not 
obtain.  The  evidence  and  findings  show  that 
the  appellant's  disposition  or  sale  of  tbe 
ring  was  wrongful.  In  an  action  for  the 
recovery  of  tbe  possession  of  personal  prop- 
erty, when  it  appears  for  tbe  first  time  dar> 
Ing  the  progress  of  the  trial  that  the  defend- 
ant theretofore  in  possession  had,  prior  to 
the  commencement  of  tbe  action,  without  tbe 
knowledge  or  consent  of  tbe  plaintiff,  wrong- 
fully disposed  of  the  property,  it  would  be  & 
rank  Injustice  for  any  court  to  bold  that 
the  plaintiff  cannot  for  that  reason  recover. 
Many  well-considered  cases  hold  that  the 
action  does  not  fall  under  sucb  circumstan- 


Digitized  by 


Google 


Wash^ 


ANDREWS  T.  HOESLICH. 


7T3 


oeo.  WellB  on  Replerln  (2a  Ed.)  §  145;  Me- 
Brian  v.  Morrison,  55  Mich.  351,  21  N.  W. 
3GS;  Glldas  t.  Crosly,  61  Mich.  413.  28  N. 
W.  153;  Helman  v.  Withers,  3  Ind.  App.  532, 
SO  N.  B.  6,  50  Am.  St  Rep.  295;  HoUlday 
T.  Poston,  60  S.  C.  103,  88  S.  B.  449;  LaUmer 
V.  Wheeler,  3  Abb.  Dec.  (N.  Y.)  35;  Ellis  v. 
Lenwer.  48  Barb.  (N.  X.)  539;  Ross  v.  Cas- 
Bldy,  27  How.  Prac.  (N.  Y.)  416;  Brockway 
V.  Bumap,  16  Barb.  (N.  Y.)  309;  Nichols  y. 
Michael,  23  N.  Y.  264,  80  Am.  Dec.  259;  Har^ 
key  T.  Tielman,  40  Ark.  551.  In  the  last- 
mentioned  case  the  Supreme  Court  of  Arkan- 
sas said:  "Actnal  possession  of  the  property 
by  defendant  Is  not  always  essential  at  the 
time  of  the  writ  That  would  be  a  very  In- 
convenient rule,  which  would  enable  one 
who  had  wrongfully  taken  or  detained  prop- 
»ty  from  the  owner  to  refuse  to  deliver,  and 
hold  to  the  last  moment  before  the  writ, 
and  then  evade  a  suit  by  a  transfer  of 
possession.  His  successor  might  do  the  same 
and  his  after  bim,  and  so  on  toties  qnotles, 
until  the  costs  of  writs  to  the  owner  would 
consume  the  property.  When  one  Is  wrong- 
fully detaining  property  and  refuses  It  on 
demand,  lie  la  liable  to  the  action,  although 
It  may  not  remain  In  his  possession  when 
suit  is  brought."  In  SInnott  ▼.  Felock,  165 
N.  Y.  444,  59  N.  B.  266,  53  L.  R.  A.  665,  80 
Am.  St  Rep.  786,  the  Court  of  Appeals,  In 
a  well-considered  case,  held  that  a  defend- 
ant Is  not  liable  in  an  action  of  replevin  for 
the  recovery  of  chattels,  after  they  bad  been 
taken  from  him  by  process  legal  as  to  liim, 
and  not  by  any  voluntary  act  on  bis  part: 
but.  In  its  opinion,  in  which  many  of  the 
earlier  cases  are  considered  and  reviewed, 
It  clearly  recognizes  the  doctrine  announced 
In  Mlcbols  T.  Michael,  28  N.  Y.  264,  80  Am. 
Dec.  259,  and  other  cases  above  cited.  In 
this  state  an  action  to  recover  the  posses- 
sion of  personal  property  may  be  prosecuted 
without  claiming  delivery  xmtil  after  final 
Judgment  on  the  merits.  In  sucb  a  case  the 
reason  for  the  common-law  rule  forbidding 
the  prosecution  of  an  action  of  replevin 
against  one  not  in  possession  falls,  and  we 
see  no  reason  why  an  altertaative  judgment 
for  the  possession  of  the  property  or  the 
recovery  of  Its  value  may  not  be  obtained, 
although  the  evidence  establishes  the  fact 
that  the  defendant  was  not  in  possession  at 
tt>e  commencement  of  the  action  or  at  any 
time  thereafter,  provided  it  further  appears 
tbat  the  defendant  had  theretofore  been 
in  possession,  had  voluntarily,  wrongfully, 
and  fraudulently  parted  with  such  posses- 
sion, and  that  the  plaintlflT  did  not  know  be- 
fore ccmmenclng  action  that  the  defendant 
had  80  parted  with  possession.  The  appel- 
lant who  wrongfully  disposed  of  the  ring 
without  the  knowledge  or  consent  of  the  re- 
spondent, who  failed  to  advise  the  respond- 
3nt  of  such  disposition  prior  to  the  commence- 
ment of  this  action,  and  who  concealed  his 


wrongful  acts  from  the  respondent  at  all 
times  prior  to  the  trial.  Is  now  in  no  posi* 
tion  to  contend  tbat  Judgment  shall  be  en* 
tered  against  the  respondent,  because  the 
evidence  falls  to  show  tbat  be,  the  appel< 
lant,  bad  possession  of  the  ring  at  the  com- 
mencement of  the  action. 

The  appellant  further  contends  tbat  the 
respondent  did  not  keep  bis  tender  good. 
The  complaint  was  filed  on  January  27,  1906, 
but  the  respondent  did  not  deposit  the  $75 
in  the  registry  of  the  court  imtll  March  21, 
1906,  and  the  appellant  now  insists  that  tha 
tender  was  not  kept  good,  as  the  money  was 
not  deposited  when  the  complaint  was  filed. 
Under  the  facts  before  us,  there  is  no  merit 
In  this  contention.  Although  the  respondent 
made  a  tender  prior  to  the  commencement  ot 
this  action,  he  has  proceeded  upon  the  theory 
that  it  was  necessary  for  bIm  to  thereafter 
keep  such  tender  good.  In  his  complaint  he 
not  only  alleged  the  tender  made  when  he  de- 
manded possession  of  the  ring,  but  further  al- 
leged "that  the  plaintiff  has  tiered,  as  here- 
in before  alleged,  does  now  offer  and  tender 
to  pay,  the  sum  of  seventy-five  dollars  ($76)  In 
discharge  of  said  pledge  aforesaid,  and  does 
now  tender  and  pay  Into  court  the  sum  of 
seventy-five  dollars  ($75)  the  amount  there- 
of." This  allegation  was  denied  by  tbe  an- 
swer, and  in  our  opinion  on  the  appeal  of 
the  defendant  corporation  w»  fonnd  that  it 
was  not  sustained  by  the  evidence.  PiO' 
ceeding  upon  the  theory  of  the  respondent, 
we  then  said:  "Respondent's  right  to  main- 
tain the  suit  and  obtain  the  Judgment  de- 
pended upon  whether  he  had  tendered  tbe 
$75,  and  had  at  all  times  kept  the  tender 
good.  Appellant  argues  with  apparent  se- 
riousness that  the  Jndgmoit  Is  against  It 
for  the  return  of  the  ring  or  its  value,  and 
tbat  respondent  retains  tbe  $76.  Such  a  re- 
sult would  be  manifestly  wrong,  and  tbe 
condition  of  the  record  is  such  tbat  we  can- 
not tell  whether  the  tender  has  been  kept 
good  so  that  it  has  at  all  times  been  avail- 
able to  appellant  or  not"  Notwithstanding 
this  language,  we  do  not  wish  to  be  under- 
stood as  holding  that  under  tbe  facts  of 
this  case,  tbe  respondent  was  under  any  legal 
obligation  to  bring  the  tender  into  court  with 
tbe  filing  of  hia  complaint  and  keep  It  there 
at  all  times  until  final  Judgment  It  may 
be  seriously  questioned  whether  api>ellant'a 
Hen  on  the  ring  was  not  discharged  by  the 
tender  made  prior  to  the  suit  Jones  on 
Pledges  and  Collateral  Securities  (2d  Ed.)  { 
642;  Helphrey  v.  Strobach,  13  Wash.  128,  42 
Pac.  637.  If  bis  lien  was  then  discharged! 
It  might  be  further  questioned  whether  it 
would  have  been  necessary  for  tbe  respond- 
ent to  keep  his  tender  good  at  the  time  of 
filing  his  complaint  and  at  all  times  there- 
after. Weeks  v.  Baker,  152  Mass.  20,  24  N. 
E.  905 ;  Hyams  v.  Bamberger,  10  Utah,  3,  38 
Pac.  202.    Tbe  respondent,  however,  asson^ 


Digitized  by 


Google 


774 


91  FAGiriC  REPORTEIt. 


(Wub. 


ed  by  the  allegations  of  his  complaint  that 
he  shoulcl  keep  the  tender  good.  In  other 
words,  be  did  not  plead  or  rely  upon  any 
claim  that  the  lien  had  been  discharged,  but 
prosecuted  this  action  upon  the  theory  that 
to  discbarge  the  Hen  he  must  continue  his 
offer  to  keup  the  tender  good  as  a  condition 
precedent  to  the  recovery  of  the  possession 
of  the  ring. 

On  the  former  appeal  a  reversal  was  grant- 
ed because  It  neither  appeared  that  the  $75 
remained  in  the  registry  of  the  court  at  the 
time  of  final  judgment,  nor  that  the  final 
Judgment  protected  the  appellant  corpora- 
tion In  all  of  its  rights.  The  record  here 
shows  beyond  question  that  before  service 
of  summons  was  made  upon  the  present  ap- 
pellant Joseph  Hoesllch  the  $75  tender  was 
deposited  in  the  registry  of  the  court,  that 
it  has  since  remained  there,  and  tliat  the 
trial  court  has  in  the  final  Judgment  fully 
protected  the  appellant.  This  being  true,  be 
Is  now  in  no  position  to  complain  of  the 
respondent's  failure  to  deposit  the  $75  at 
the  time  he  filed  his  complaint  The  evi- 
dence now  before  us  establishes  the  fact 
that  the  respondent  has  fully  complied  with 
every  reasonable  requirement  that  could  be 
made  of  blm  In  the  matter  of  tender. 

The  Judgment  Is  afilrmed. 

HADLEY,  O.  J.,  and  ROOT,  FULI.BR- 
TON,  MOUNT,  DUNBAR,  and  RUDKIN,  JJ., 
concur. 


LIBERT  «    UNFRIED  ct  nz. 

(Supreme   Coart  of   Washington.    Sept.   18^ 
1907.) 

1.  Chattel  Mobtoaoes— Receivers— Persons 
Appointed  to  Take  Chabob  or  Mobtoaobd 
Chattels. 

Under  Ballinger's  Ann.  Codes  &  St.  S  5455, 
defining  a  receiver  as  a  person  appointed  by  a 
court  to  take  charge  of  property  pending  a  civil 
action  or  proceeding,  and  to  manage  and  dispose 
of  it  as  the  cjurt  may  direct,  a  person  appointed 
by  the  court  to  take  charge  of  mortgaged  chat- 
tels and  retain  the  same  pending  foreclosure 
Sroceedings.  is  a  receiver,  whether  appointed  un- 
er  section  5456,,  providing  generally  when  re- 
cefvers  may  be  appointed,  or  under  sections  5877, 
5878,  relating  to  the  case  of  a  chattel  mortgagee 
having  reasonable  cause  to  believe  the  debt  is 
insecure, 

2.  Receivers  —  Appoirtuent  —  Requibiro 
Bonds. 

An  order  appointing  a  receiver  on  an  ex 
parte  application,  which  in  substance  directs  the 
receiver  to  seize  and  retain  property  without 
giving  a  bond,  is  void. 

3.  Appeal— Appealable  Obdebs. 

The  appointment  of  a  receiver  on  an  ex  parte 
application  without  notice  can  only  be  tem- 
porarily valid  as  an  emergency  order,  till  defend- 
ants can  be  notified  to  appear  and  show  cause, 
ao  that  an  order  vacating  on  motion  such  an 
appointment  is  not  appealable  under  Ballinger's 
Ann.  Codes  &  St  8  6500.  subd.  5,  as  amended 
by  Laws  1901,  p.  28,  c.  31,  authorizing  an  ap- 
peal from  an  oraer  appointing  or  removing,  or 
refusing  to  appoint  or  remove,  a  receiver,  as, 


should  the  appeal  be  entertained,  the  emergency 
order  could  not  be  restored  or  continued. 

Appeal  from  Superior  Court,  Garfield 
Coimty;    Chester  F.  Miller,  Judge. 

Action  by  William  A.  Libert  against  Fred 
Unfried  and  wife.  From  an  adverse  order, 
plaintiff  appeals.    Dismissed. 

Charles  L.  McDonald,  Ben  F.  Tweedy, 
and  Garrle  W.  Jewett,  for  appellant  L 
N.  Smith  and  Gose  &  Kuykendall,  for  re- 
spondents. 

CROW,  J.  Tbla  action  was  commenced 
by  W.  A.  Libert,  plaintiff,  as  mortgagee, 
against  Fred  Unfried  and  Sylvia  Unfried, 
bis  wife,  mortgagors,  to  foreclose  a  chattel 
mortgage  on  a  flock  of  she^  in  Garfield 
county.  The  complaint,  which  was  filed  and 
served  April  17,  1906,  alleged  that  the  de- 
fendant Fred  Unfried  had,  without  the 
knowledge  or  consent  of  plaintiff,  sold  aboat 
260  bead  of  the  sheep,  that  unless  restrain- 
ed he  would  make  further  sales,  that  the  de- 
fendants were  insolvent,  and  that  the  plain- 
tiff had,  at  his  option,  under  the  terms  of 
the  mortgage,  elected  to  declare  all  the  notes 
thereby  secured  to  be  due  and  payable.  On 
April  19,  1906,  the  plaintiff  made  an  oral  ex 
parte  application  for  the  appointment  of 
some  suitable  person  to  take  possession  of 
the  mortgaged  property  and  retain  the  same 
pending  the  foreclosure  proceedings.  The 
court  forthwith  entered  an  order  dlrectins 
one  T.  W.  Owsley  to  take  and  care  for  the 
mortgaged  property,  and  also  restrained  the 
defendants  from  sellUig  or  disposing  of  any 
of  the  sheep  or  their  increase.  This  order 
was  made  without  notice  to,  or  the  knowl- 
edge of,  either  of  the  defendants.  It  did  not 
require  Owsley  to  take  an  oath  of  office  or 
give  bond.  It  did  not  on  its  face  purport  to 
be  a  temporary  emergency  order,  nor  did  it 
fix  any  time  for  the  defendants  to  appear 
upon  notice  and  show  cause  why  a  recelw 
should  not  be  appointed  or  why  a  temporary 
restraining  order  should  not  be  made.  On 
April  30,  1906,  the  defendants  moved  the 
court  to  dissolve  the  ex  parte  restraining 
order  and  to  vacate  the  ex  parte  order  ap- 
pointing the  receiver.  After  hearing  tbla 
motion,  the  trial  court,  on  April  11,  1906, 
made  and  entered  au  order  (1)  dissolving 
the  temporary  restraining  order  and  vacat- 
ing the  appointment  of  the  receiver,  and  (2) 
restraining  the  defendants  from  seilinj^  or 
disposing  of  any  of  the  mortgaged  property; 
the  latter  order  to  become  effective  upon  the 
giving  of  a  $500  bond  by  the  plaintiff.  From 
the  order  dissolving  the  ex  parte  Injunction 
and  vacating  the  ex  parte  appointment  of 
the  receiver,  the  plaintiff  has  appealed. 

The  respondents  have  moved  this  court  to 
dismiss  the  appeal  for  several  reasons.  We 
will  only  consider  their  contention  that  the 
order  upon  which  it  is  based  is  not  appeal- 
able.   Subdivision  S  of  section  6600,  Bal- 
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llnger's  Ann.  Codes  ft  St.  as  amended  (Laws 
1901,  p.  28,  c.  81),  authorizes  an  appeal  from 
an  onJer  appointing  or  removing,  or  refusing 
t»  appoint  or  remove,  a  receiver.  The  ap- 
pellant. In  the  discussion  of  this  case  npon 
the  merits,  contends  that  Owsley  was  not  a 
receiver,  but  that  he  was  an  agent  or  repre- 
sentative of  appellant,  appointed  under  sec- 
tions 587T  and  5878,  BalUnger's  Ann.  Codes 
ft  St.  If  this  contention  is  correct.  It  would 
necessarily  follow  that  the  order  Is  not  ap- 
pealable. In  1891  the  Legislature  passed  an 
act  relating  to  receivers  (section  5455,  Bal- 
Unger's Ann.  Codes  ft  St)  reading  as  fol- 
lows: "A  receiver  Is  a  person  appointed  by 
a  court  or  jadiciai  officer  to  take  charge  of 
property  during  the  pending  of  a  civil  action 
or  proceeding,  or  upon  a  judgment,  decree, 
or  order  therein,  and  to  manage  and  dispose 
of  It  as  the  court  or  officer  may  direct"  Un- 
der this  statutory  definition  any  person  ap- 
pc^ted  by  the  court  to  take  charge  of  mort- 
gaged chattels  and  retain  the  same  pending 
foreelosure  proceedings  is  a  receiver,  wheth- 
er appointed  under  section  5456,  or  sections 
6877  and  5878,  Ballinger's  Ann.  Codes  ft  St 
If  the  appellant  upon  notice  to  respondents, 
had  moved  fttr  the  appointment  of  a  recelv* 
er  and  the  court  after  notice  and  hearing, 
hftd  refused  to  make  such  appointment  or  if 
an  appotntm«it  had  been  then  made  and 
tbe  court  had  afterwards  removed  the  re- 
ceiver, there  can  bo  no  question  but  that 
•Itber  of  such  orders  would  be  appealable. 
The  record  discloses  no  such  orders.  The 
trial  court,  without  notice  and  on  appellant's 
ex  parte  application,  appointed  Owsley,  with- 
out requiring  any  bond  or  directing  that  the 
respondents  should  be  notified  to  appear  and 
show  cause  why  a  receiver  should  not  be  ap- 
pointed. This  order  was  void,  as  It  in  sub- 
stance directed  the  receiver  to  seize  and  re- 
tain respondents'  property  without  the  giv- 
ing of  bond.  But  ignoring  the  fact  that  no 
bond  was  required,  this  court  has  held  that 
the  appointment  of  a  receiver  on  an  ex  parte 
application  without  notice  can  only  be  tem- 
porarily valid  as  an  emergency  order  until 
the  defendants  can  be  notified  to  appear  and 
show  cause.  Larsen  v.  Winder,  14  Wash. 
100,  44  Pac.  123,  53  Am.  St  Rep.  864,  dis- 
tinguished In  Cole  V.  Price,  22  Wash.  18,  60 
Pac.  153;  State  ex  rel.  Washington  Match 
Company  v.  Superior  Court  34  Wash.  123,  74 
Pac.  1070.  In  the  last-mentioned  case  we 
said:  "The  trial  court  seemed  to  be  of  the 
opinion  that  Its  temporary  appointment  of 
a  receiver  continued  indefinitely,  if  no  mo- 
tion to  discharge  tbe  same  was  made.    This 


is  not  tbe  rule.  While  the  court  may,  on  an 
ex  parte  application,  where  an  emergency  Is 
shown,  appoint  a  receiver  to  take  temporary 
charge  of  property  until  notice  can  be  given 
and  a  hearing  had  on  the  question  of  tbe 
necessity  for  a  receiver,  such  ex  parte  ap- 
pointment has  no  force  beyond  such  bearing, 
and  a  failure  to  make  an  order  after  such  a 
hearing  appointing  a  receiver,  or  continuing 
tbe  first  appointment,  would  operate  to  dis- 
charge the  temporary  receiver."  Had  the 
emergency  order  appointing  Owsley  required 
him  to  take  an  oath  of  office  and  give  bond, 
and  had  it  further  directed  that  upon  notice 
the  respondents  should  appear  and  show 
cause.  It  would  nevertheless  have  become  In- 
operative after  such  notice  and  bearing.  If 
on  such  bearing  the  court  afterwards  deter- 
mined the  case  to  be  one  for  a  receiver,  and 
appointed  one  pending  the  foreclosure,  un- 
questionably the  order  making  such  appoint- 
ment would  be  appealable.  Should  this 
court  now  entertain  this  appeal.  It  could  not 
restore  or  continue  the  original  emergency 
ex  parte  order  of  April  17th,  although  that 
seems  to  be  the  substantial  object  and  pur- 
pose of  the  appeal. 

The  appellant,  however,  contends  that  he 
filed  a  motion  for  the  appointment  of  a  receiv- 
er, which  was  beard  with  respondents'  mo-- 
tlon  to  dissolve  and  vacate,  and  that,  as  the 
substance  of  the  order  made  by  tbe  trial 
judge  was  to  refuse  a  receiver  on  such  bear- 
ing of  appellant's  motion.  It  Is  appealable. 
This  contention  cannot  be  sustained,  for  sev- 
eral reasonn--  (1)  The  appellant's  motion 
did  not  ask  for  the  appointment  of  a  receiv- 
er. It  only  requested  the  court  to  confirm 
the  order  theretofore  made,  and  to  continue 
appellant's  possession  under  his  mortgage, 
as  theretofore  ordered,  so  as  to  make  the 
property  available  for  the  satisfaction  of  his 
debt  and  prevent  the  losing  of  his  security, 
relying  upon  sections  5877  and  5878,  Bal- 
Unger's Ann.  Codes  &  St  (2)  Appellant's 
motion  was  never  noted  for  hearing  In  the 
manner  provided  by  statute.  (3)  The  rec- 
ord shows  that  the  only  motion  consider- 
ed and  passed  npon  by  tbe  trial  court  was 
the  one  Interposed  by  respondents. 

Appellant  contends  that  his  appeal  must 
be  sustained  under  subdivision  6  of  section 
6500,  supra.  An  examination  of  the  order 
from  which  he  has  appealed  shows  such  con- 
tention to  be  utterly  devoid  of  merit 

The  motion  to  dismiss  Is  sustained. 

HADLET,  C.  J.,  and  MOUNT  and  RUD- 
KIN,  JJ.,  concur. 
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MBERT  V,  UNTRIED  et  ox. 

(Supreme    Court    of    Washington.    Sept.    18, 
1907.) 

1.  UsuBT— Penalties  and  Fobfeitubes. 

Under  3  Ballinger's  Ann.  Codes  &  St.  S 
3671,  providing  that  it,  in  an  action  on  a  con- 
tract for  payment  of  money  and  interest  it  be 
shown  that  a  greater  rate  of  interest  than  12 
per  cent,  per  annum  has  been  contracted  for  or 
taken,  plaintiff  shall  only  recover  the  principal, 
lens  the  amount  of  interest  accruing  thereon  at 
the  rate  contracted  for,  and  defendants  shall  re- 
cover costs,  and,  if  interest  shall  have  been  paid, 
judgment  shall  be  for  the  principal,  less  twice 
the  amount  of  the  interest  paid,  and  less  the 
amount  of  all  accrued  and  unpaid  interest, 
where  plaintiff  loaned  defendants  $5,000  and 
received  their  notes  for  that  amount,  bearing  12 
per  cent,  interest,  secured  by  mortgage,  and 
as  a  bonus  for  the  loan  also  received  their  un- 
secured note  for  $1,000,  Iwaring  12  per  cent,  in- 
terest from  maturity,  and  plaintiff,  exercising  an 
option,  foreclosed  the  mortgage  before  some  of 
the  notes  secured  were  due,  but  after  the  $1,000 
note  had  bv  its  terms  matured,  defendants  are 
entitled  to  nave  deducted  from  the  $5,000  notes, 
as  accrued  interest  thereon,  all  of  the  $1,000 
note  and  interest  thereon  after  its  maturity. 

2.  Same— Attorney's  Fkes. 

Under  Ballinger's  Ann.  Codes  &  St.  !  3671, 
providing  that  in  an  action  on  an  usurious  con- 
tract all  that  can  be  recovered  is  the  principal, 
less  certain  deductions,  and  that  defendants  shall 
recover  costs,  plaintiff  cannot  recover  attorney's 
tees, 

8.  Chattei,    Mobtoaoes  —  Sheep— "Increase 
Thereof." 

The  words  "increase  thereof,"  in  a  chattel 
mortgage  of  "ewe  sheep  and  their  increase,"  and 
"two  year  old  wether  sheep,"  do  not  include  the 
yearly  clip  of  wool,  but  the  offspring  only. 

Appeal  from  Superior  Court,  Garfleld 
County;   Chester  F.  Miller,  Judge. 

Action  by  William  A.  Libert  against  Fred 
Unfried  and  wife.  From  an  adverse  Judg- 
ment, plaintiff  appeals.    Affirmed. 

Cbarles  L.  McDonald,  Ben  F.  Tweedy,  and 
G.  W.  Jewett,  for  appellant.  I.  N.  Smith 
and  Gose  &  Kuykendall,  for  respondents. 


CROW,  J.  This  action  was  commenced  by 
the  plaintiff,  William  A.  Libert,  against  the 
defendants,  Fred  Unfried  and  Sylvia  Un- 
fried, his  wife,  to  foreclose  a  chattel  mort- 
gage. In  the  fall  of  1905  the  defendants  were 
about  to  purchase  a  large  flock  of  sheep  from 
one  Hamilton  Gill,  and  the  plaintltT  loaned 
them  $5,000  to  pay  the  purchase  price.  To 
secure  such  loan  he  took  from  the  defend- 
ants three  notes,  dated  October  23,  1905,  one 
tot  $1,000,  falling  due  June  15,  190G,  one 
for  $2,000,  falling  due  June  15,  1907,  and 
one  for  $2,000,  falling  due  June  15,  1908, 
all  bearing  12  per  cent.  Interest  from  date, 
and  being  secured  by  a  mortgage  on  land 
in  Garfleld  county  and  a  chattel  mortgage 
on  the  flock  of  sheep.  About  October  25, 
1905,  the  defendant  Fred  Unfried  executed 
and  delivered  to  the  plaintiff  his  additional 
unsecured  note  for  $1,000,  due  March  15, 
100(5,  with  12  per  cent,  interest  from  matu- 
rity.   The  defendants  claim  this  $1,000  note 


was  required  of  them  as  a  further  exac- 
tion and  extraordinary  charge  of  interest  for 
the  use  of  the  $5,000  loaned  them  by  plain- 
tiff. The  plaintiff  denies  this,  claiming  that 
be  sold  to  Fred  Unfried  a  one-half  interest 
in  a  partnership  existing  between  himself 
and  Unfried,  and  took  the  note  as  payment 
The  plaintiff  allied  that  the  defendants  bad 
impaired  his  security  by  selling  260  bead  •' 
the  sheep  without  his  knowledge  or  con- 
sent, and  that  by  reason  thereof  he  bad  at 
his  option  declared  the  secured  notes  to  be 
due  and  payable.  Upon  plaintiff's  ex  parte 
application  tbe  trial  court,  on  April  19.  1906. 
appointed  one  Owsley  receiver  of  the  mort- 
gaged sheep,  and  directed  him  to  take  im- 
mediate possession  and  hold  tbe  same  pend- 
ing tbe  foreclosure  proceedings.  Upon  mo- 
tion of  the  defendants  this  order  was  after- 
wards vacated,  and  from  such  Interlocntory 
order  of  vacation  tbe  plaintiff  prosecuted  a 
preliminary  appeal  to  this  court,  wbl<4i  we 
have  dismissed  on  this  date  in  cause  No. 
6,427.  91  Pac.  774.  The  record  on  this  pres- 
ent appeal  shows  that  on  tbe  appeal  from 
tbe  interlocutory  order  tbe  plaintiff  gave 
a  supersedeas  bond,  that  under  such  bond 
Owsley  has  continued  in  possession  of  tbe 
sheep,  that  be  has  clipped  a  large  amount 
of  wool,  that  be  has  turned  the  proceeds 
thereof  into  the  custody  of  tbe  clerk  of  the 
superior  court,  that  the  plaintiff  claims  a 
lien  on  this  wool  under  his  chattel  mortgage, 
and  that  tbe  defendants  claim  they  are  en- 
titled to  tbe  wool,  or  tbe  proceeds  of  its 
sale,  free  from  any  lien. 

irpon  trial  tbe  court  made  findings  from 
which,  with  others,  the  following  facts  ap- 
IK<ar :  That  the  defendant  Fred  Unfried  had 
violated  the  terms  of  the  chattel  mortgage 
by  selling  certain  of  the  sheep  without  plain- 
tiff's knowledge  or  consent;  that  $435.60,  a 
portion  of  the  proceeds  of  such  sale,  was 
paid  to  plaintiff  on  November  24,  1905,  $50 
being  applied  on  account  of  interest  and 
$3S5.60  on  tbe  principal  of  bis  notes;  that 
tbe  unsecured  note  for  $1,000,  dated  October 
25,  1905,  executed  by  Fred  Unfried,  was 
without  consideration,  except  that  It  was 
given  as  an  exaction  of  the  plaintiff,  made 
upon  the  defendant  Fred  Unfried  for  the 
loan  of  $3,000,  evidenced  by  the  three  se- 
cured notes;  and  that  the  chattel  mortgage 
does  not  cover  the  clip  of  wool  from  the 
sheep.  The  court  also  stated  the  following 
conclusions  of  law:  "First.  That  the  trans- 
action set  forth  In  plaintiff's  complaint  and 
in  defendants'  afflrmatire  answer,  arising  out 
of  the  loan  of  defendants  of  tbe  sum  of  five 
thousand  ($5,000)  dollars,  and  the  exaction 
by  plaintiff  of  the  rate  of  Interest  specified 
in  said  notes,  together  with  the  further  sum 
of  one  thousand  ($1,000)  dollars  as  a  further 
and  additional  exaction  for  the  use  of  said 
mone>',  constitutes  a  usurious  transaction, 
and  that  said  one  thousand  ($1,000)  dollar 
note  was  and  Is  a  usurious  ex--ictIon  and 
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an  unlawful  charge  for  the  loan  of  money, 
by  way  of  a  premium  which  the  plaintiff, 
William  A.  Libert,  demanded  and  exacted 
of  the  defendant  Fred  Untried.  *  •  • 
Third.  That  by  reason  of  the  usurious  na- 
ture of  the  loan,  and  of  the  transaction  set 
forth  in  this  case,  the  plaintiff  is  not  entitled 
to  recover  Interest  or  attorney's  fees  or  costs 
herein.  Fourth.  That  defendants  are  enti- 
tled to  the  following  credits  on  said  five  thou- 
sand (15,000)  loan  :  (a)  The  sum  of  $1,000  as 
accrued  usurious  Interest  represented  by  the 
note,  (b)  The  sum  of  $100,  as  being  double 
the  interest  actually  paid  on  November  24, 
1903.  (c)  The  sum  of  $385.60,  as  being  pay- 
ment on  the  principal  of  date  November  24, 
1905.  (d)  The  sum  of  $378.20,  being  the 
amount  of  impald  accumulated  Interest  on 
the  $5,000  notes  from  November  24,  1905,  to 
August  1,  1906,  the  date  of  decree,  (e)  The 
sum  of  $42,  as  being  the  amount  of  Interest 
on  the  $1,000  note  contracted  for  from  date 
of  maturity  thereof  (March  13,  1906)  to  Au- 
gust 1,  1906,  date  of  decree.  Fifth.  That 
the  plaintiff  Is  entitled  to  recover  Judgment 
against  the  defendants,  Fred  Unfrled  and 
Sylvia  Unfried,  for  the  sum  of  three  thou- 
sand ninety-four  and  >o/ioo  ($3,094.20)  dol- 
lars, without  interest,  attorney's  fees,  or 
costs."  Upon  these  findings  and  conclusions 
a  final  decree  was  entered,  awarding  plain- 
tiff $3,094.20  debt,  without  attorney's  fees 
or  costs,  and  foreclosing  the  chattel  mort- 
gage upon  the  sheep,  but  not  on  the  clip 
of  wool.    The  plaintiff  has  appealed. 

There  is  a  motion  to  dismiss  the  appeal, 
because  (1)  the  notice  of  appeal  is  insuffi- 
cient and  (2)  the  certificate  of  the  trial  Judge 
to  the  statement  of  facts  is  defective.  We 
find  no  merit  in  either  contention.  The  mo- 
tion to  dismiss  is  denied. 

By  his  assignments  of  error  tlie  appellant 
contends  that  the  trial  court  erred  (1)  In 
finding  that  the  $1,000  unsecured  note  was 
part  of  an  usurious  contract  and  without 
other  consideration;  (2)  In  deducting  ex- 
cessive amounts  as  penalty  for  the  usurious 
contract  if  it  be  held  usurious ;  (3)  in  holding 
that  the  clip  of  wool  was  not  subject  to  the 
chattel  mortgage  lien;  and  (4)  in  refusing 
to  award  appellant  attorney's  fees  or  any 
costs. 

The  unsecured  note  for  $1,000  and  the  three 
secured  notes  for  $5,000  were,  as  we  find 
from  the  evidence,  parts  of  the  same  trans- 
action. The  appellant  claims  that  he  and  the 
respondent  Fred  Unfried  entered  into  an  oral 
contract  to  Join  in  purchasing  the  sheep 
from  Hamilton  Gill,  that  the  appellant  was  to 
advance  the  necessary  funds  to  make  the  pur- 
chase, that  the  respondent  Unfried  was  to 
care  for  the  sheep,  and  that  the  two  were 
to  be  partners  in  the  sheep  business.  His 
evidence  shows  that  the  sheep  were  not  Joint- 
ly purchased,  that  he  never  paid  any  money 
on  the  alleged  ctmtract  of  partnership,  that 


no  papers  were  drawn,  and  tbat  no  partner- 
ship business  was  actually  transacted.  In 
fact,  according  to  appellant's  testimony  noth- 
ing was  done  except  the  making  of  the  or- 
al agreement.  Appellant,  however,  contends 
that,  within  an  hour,  or  less  time,  after  the 
formation  of  the  partnership,  the  respondent 
Unfried  purchased  his  Interest  in  the  firm 
and  Its  anticipated  profits  for  $1,000,  giving 
his  unsecured  note  In  payment,  and  that  im- 
mediately thereafter  appellant  made  the  $6,- 
(XX)  loan  as  an  entirely  separate  transaction, 
thereby  furnishing  funds  which  enabled  the 
re^wndent  Fred  Unfried  to  individually  pur- 
chase the  sheep  from  Hamilton  Oill.  The  re- 
spondents contended,  and  Fred  Unfried  testi- 
fied, that  the  appellant  exacted  the  $1,000 
note  as  a  consideration  or  bonus  for  the 
$5,000  loan.  In  addition  to  12  per  coit  in- 
terest. The  court  found  with  the  respondent 
on  this  issue,  and  we  are  satisfied  with  such 
finding,  it  being  sustained  by  the  evidence. 
Section  6701,  Pierce's  Code  (section  3669,  8 
Ballinger's  Ann.  (>odes  ft  St),  reads  as  fol- 
lows: "Any  rate  of  interest  not  exceeding 
twelve  (12)  per  centum  per  annum  agreed  to 
In  writing  by  the  parties  to  the  contract, 
shall  be  legal,  and  no  person  shall  directly 
or  indirectly  take  or  retMlve  in  money,  goods 
or  thing  in  action,  or  in  any  other  way,  any 
greater  interest  sum  or  value  for  the  loan  or 
forbearance  of  any  money,  goods  or  thing  in 
action  than  twelve  (12)  per  centum  per  an- 
num." As  the  appellant's  three  secured  notes 
by  their  terms  call  for  this  maximum  rate 
of  Interest,  he  was  contracting,  not  only  for 
12  per  cent  on  the  $5,(KX>  actually  loaned, 
but  also  for  $1,000  in  addition  thereto,  as 
compensation  for  such  loan,  which  made  the 
contract  usurious.  Section  6706,  Pierce's 
Code  (section  3671,  8  Ballinger's  Ann.  Codes 
&  St.),  provides:  "If  a  greater  rate  of  interest 
than  is  hereinbefore  allowed  shall  be  con- 
tracted for  or  received  or  reserved,  the  con- 
tract shall  not,  therefore,  be  void;  but  If  In 
any  action  on  such  contract  proof  be  made 
that  greater  rate  of  interest  has  been  directly 
or  indirectly  contracted  for  or  taken  or  re- 
served, the  plaintiff  shall  only  recover  the 
principal,  less  the  amount  of  interest  ac- 
cruing thereon  at  the  rate  contracted  for, 
and  the  defendants  shall  recover  costs ;  and 
If  Interest  shall  have  been  paid.  Judgment 
shall  be  for  the  principal  less  twice  the 
amount  of  the  interest  paid,  and  less  the 
amount  of  all  accrued  and  unpaid  Interest" 
Appellant's  principal  contention  seems  to  be 
that  the  trial  court  should  not  have  deducted 
the  entire  $1,000,  the  face  of  the  unsecured 
note,  as  Interest  accruing  on  the  $5,(KX)  loan 
at  the  rate  contracted  for.  He  contends  that 
the  statute  should  be  strictly  construed  as 
against  the  respondent  that  only  Interest 
accrued  at  the  date  of  Judgment  should  be  de- 
ducted, and  that  the  $1,000  was  not  accrued 
Interest     The  trial  court  was  right  In  Its 
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conclusion  on  fhls  point.  The  $1,000  un- 
secured note  by  its  terms  bad  matured,  and, 
with  $48  interest  tbereon,  was  due  and  pay- 
able at  the  time  of  the  entry  of  final  indg- 
ment  herein.  It  bad  undoubtedly  been  given 
as  compensation  to  appellant  for  tbe  use  of 
the  $5,000,  In  addition  to  the  maximum  rate 
permitted  by  statute.  Had  it  been  paid  by 
the  respondents,  appellant  could  not  serious- 
ly contend  that  they  would  not  be  entitled  to 
credit  for  twice  the  amount  as  Interest  paid. 
Tbe  evident  purpose  of  section  3671,  3  Bal- 
linger's  Ann.  Codes  &  St.,  was  to  compel  tbe 
money  lender  who  malces  an  usurious  loan 
to  credit  his  debtor  with  every  dollar  of  ac- 
crued value  which  be  has  contracted  to  re- 
ceive as  compensation  for  tbe  debtor's  use 
of  the  money  actually  loaned.  Under  any  fair 
interpretation  tbe  $1,000  was  past-due  in- 
terest, and,  being  usurious  Interest,  was 
properly  deducted  from  the  appellant's  claim. 
This  is  also  true  of  tbe  $378.20  additional  in- 
terest which  had  matured  on  the  $5,000  after 
the  payment  of  November  24,  1905,  and  the 
$42  interest  which  bad  matured  on  tbe  $1,000 
note. 

.  A  proper  construction  of  the  chattel  mort- 
gage requires  us  to  bold  that  It  did  not 
give  appellant  a  lien  on  tbe  clip  of  wool.  The 
mortgage  described  "twelve  hundred  bead  of 
ewe  she^  and  their  increase ;  three  biuidred 
bead  of  two-year-old  wether  sheep."  Appel- 
lant contends  that  the  words  "and  their  In- 
crease" applied  to  the  yearly  clip  of  wool. 
California  has  a  statute  reading  as  follows: 
'•Mortgages  may  be  made  upon  the  following 
personal  property  and  none  other:  *  *  • 
Sixteenth.  Neat  cattle,  horses,  mules,  swine, 
sheep,  goats,  and  tbe  increase  thereof."  In 
Alferltz  v.  Borgwardt.  126  Cal.  206,  58  Pac. 
460,  the  Supreme  Court  held  that  the  words 
"and  the  increase  thereof,"  as  applied  to 
slieep  in  a  chattel  mortgage,  did  not  include 
their  wool,  but  their  oflfspring  only.  String- 
fellow  V.  Sorrelis,  82  Tex.  277,  18  S.  W.  689. 
Considering  the  terms  of  appellant's  mortgage 
In  the  light  of  the  evidence  and  all  tbe  sur- 
rounding circumstances,  we  construe  the 
words  "and  their  increase"  to  apply  merely  to 
the  increase  of  lambs  from  the  ewes.  If  it 
had  meant  wool,  language  definitely  referring 
to  the  increase  of  wool  from  all  the  sheep 
would  certainly  have  been  used,  and  not  lan- 
guage which  excepted  the  wetlier  sheep  by 
referring  only  to  the  increase  from  the  ewes. 
The  evidence  shows  that  at  the  time  of  the 
trial  there  had  been  an  increase  of  about 
500  lambs,  and  the  trial  court  properly  held 
they  were  subject  to  tbe  mortgage  lien,  and 
that  the  clip  of  wool  was  not. 

The  trial  court  did  not  err  in  refusing  to 
■  allow  apiiellant  any  attorney's  fees  or  costs. 
The  statute  (section  570(5.  Pierce's  Code ;  sec- 
tion 3671,  3  Ballinger's  Ann.  Codes  &  St.)  pro- 
vides th'at  he  shall  recover  only  principal, 
less  certain  deductions  therein  named,  and 


that  the  defendant  shall  recover  costs.  If  tbe 
appellant  was  only  to  recover  a  portion  of  his 
principal,  he  certainly  was  not  entitled  to 
recover  any  further  sum,  whether  It  be  called 
attorney's  fees  or  costs.  We  think  the  stat- 
ute is  not  susceptible  of  any  construction  oth- 
er than  the  one  given  it  by  tbe  honorable  trial 
court. 
Tbe  Judgment  is  affirmed. 

HADLEY,     C.     J.,     and     RUDKIN    and 
MOUNT,  JJ.,  concur. 


KELLER  V.  n.\.WK. 
(Supreme  Court  of  Oklahoma.    Sept  5,  1907.) 

1.  Taxation— Re.\i,  EState— Sai-e  fob  Taxes 
—Tax  Deed. 

When  a  tax  deed  shows  on  its  face  that 
several  lots  in  a  town  were  sold  at  one  sale, 
and  that  tbe  county  purcha.spd  tlioin  a.s  a  compet- 
itive bidder,  the  doed  is  void.  While  the  coun- 
ty treasurer  has  the  right  under  the  law,  to  is- 
sue a  second  tax  deed  for  tlie  purpose  of  curing 
defects  in  the  first,  such  authority  cannot  be  ex- 
ercised to  overcome  by  false  recitations  in  such 
second  deed,  tbe  record  upon  which  it  is  based. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  ii  1361.  1535.] 

2.  Same— Tax  Ckrtificate— Constbuction. 

A  tax  certificate,  tuider  the  law,  does  not 
pass  title  to  the  laud  sold.  It  is  a  written  cer- 
tification by  the  county  treasurer  of  the  facta 
regarding  tne  .sale  of  real  estate  for  taxes,  and 
is  the  legal  evidence  upon  which  the  holder 
thereof  is,  at  the  proper  time,  entitled  to  a  deed, 
or  the  redemption  money.  It  is  prima  facie 
evidence  of  the  correctness  of  the  facts  recited 
therein,  and,  being  made  by  the  treasurer  at  or 
near  the  time  of  sale,  where  the  recitations 
thereof  are  in  conflict  with  tbe  recitatioDS  of 
the  tax  deed  based  thereon,  the  recitations  of 
the  tax  deed  will  prevail. 

fEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  45.  Taxation,  {  1463.] 

3.  Same— Sale— Purchase  by  Cotjntt. 

Where  a  county  purchases  real  estate  at  a 
tax  sale  as  a  competitive  bidder,  the  sale  is  void, 
and  a  tax  certificate  or  tax  deed  which  recites 
such  fact  or  other  facts  from  which  such  com- 
petition ia  necessarily  disclosed  ia  void. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  45,  Taxation,  §  1361.] 

4.  Same— Sale— Ix>Ts  in  City. 

Each  lot  in  a  city  or  town  must  be  asses-sed 
and  sold  separately,  and,  where  a  tax  certificate 
or  deed  shows  upon  its  face  that  several  lota 
were  sold  topether  in  one  sale,  such  certificate 
or  deed  is  void. 

5.  Same— Action  to  Trt  Title. 

Where  one  purchases  real  estate  at  a  tax 
sale,  and  goes  into  possession  of  the  same  under 
a  void  sale  and  deed,  and  the  original  owner 
brings  an  action  in  ejectment  to  recover  posses- 
sion, he  is  not  required,  as  a  condition  precedent 
to  bringing  the  action,  to  tender  to  the  tax  deed 
holder  the  amount  of  taxes  paid  by  him. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  4'),  Taxation,  §  1,T86.1 

6.  AnvKHSE  Possession— Void  Tax  Deed. 

A  tax  deed  wliicli  is  void  upon  its  face  is 
not  admissible  in  evidenc-c  to  support  au  adverse 
possession    under   a   statute   of  limitations.    A 
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tax  deed  which  is  void  appn  ita  face  cannot  b* 
aided  by  the  statate  of  limitations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  1,  Adverse  Possession,  {  4G2;  vol.  45,  Taxa- 
tion, i  1594.] 

Burfoid,  O.  J.,  dissentins. 
(Syllabus  by  the  Gonrt) 

Error  from  District  Court,  Cleveland  Coun- 
ty ;  before  Justice  Clinton  F.  Irwin. 

Action  by  S.  O.  Hawlc  against  E.  J.  Keller. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Affirmed. 

0.  li.  Botsford,  for  plaintiff  In  error.  J. 
W.  Hocker,  for  defendant  In  error. 

BURWELIi,  J.  The  appellee,  8.  C.  Hawk, 
was  the  owner  of  lots  numbered  17  to  32,  in- 
duslve,  in  block  numbered  11,  in  the  town  of 
Lezing^n,  in  Cleveland  county.  These  lots 
were  sold  for  taxes  and  bid  in  by  the  county. 
The  county  sold  the  certiScate  of  purchase 
to  the  appellee,  E.  J.  Keller,  who,  on  Decem- 
ber 24,  1898,  obtained  a  tax  deed  for  the 
same,  and  went  into  possession  of  the  lots. 
On  October  30,  1900,  the  appellee  commenced 
this  action  in  ejectment  The  appellant  an- 
swered, denying  generally  the  allegations  of 
the  petition,  and  then  affirmatively  pleaded 
his  tax  deed.  On  the  final  trial  Judgment 
was  rendered  for  S.  C  Hawk,  and  Keller  ap- 
peals to  this  court 

On  December  24,  1898,  the  county  treas- 
urer made  to  Keller  a  tax  deed,  but  this 
deed  showed  upon  Its  face  that  all  of  these 
lots  were  sold  together,  that  the  couuty 
bought  them  as  a  competitive  bidder,  and 
that  the  sale  was  made  at  the  door  of  the 
courtbousei  Recognizing  that  this  deed  was 
Told,  Keller  on  November  IS,  1900,  obtain- 
ed from  the  county  treasurer  another  deed, 
which  recited  that  there  were  no  bidders 
other  than  the  county,  that  the  lots  were 
sold  separately  (giving  the  amount  for  which 
each  sold),  and  that  the  sale  took  place 
at  the  treasurer's  office.  This  second  tax 
deed  was  obtained  after  the  commencement 
of  this  action.  This  fact,  however,  is  not 
considered  by  us  in  deciding  the  case. 

The  certificate  of  sale  was  Issued  by  B. 
Aniol,  who  was  county  treasurer  and  who 
made  the  sale.  The  first  deed  was  executed 
by  him  also,  and  its  recitations  are  in  har- 
mony with  the  tax  certificate.  The  second 
deed  was  executed  by  J.  W.  Stow,  who  was 
elected  in  the  place  of  Mr.  Aniol,  and  took 
charge  of  the  office  at  the  end  of  Mr.  Anlol's 
term.  The  tax  certificate,  under  the  law, 
does  not  pass  title  to  the  land  sold.  It  is  a 
written  certification  by  the  county  treasurer 
of  the  facts  regarding  the  sale  of  real  estate 
for  taxes,  and  is  the  legal  evidence  upon 
which  the  holder  thereof  is,  at  the  proper 
time,  entitled  to  a  deed,  or  the  redemption 
money.  It  is  a  prima  facte  evidence  of  the 
correctness    of    the    facts    recited    therein. 


These  certtflcates  are  made  out  by  the  treas- 
urer while  the  facts  are  fresh,  and  when 
there  is  slight  probability  of  error  of  mem- 
ory. And,  where  there  is  no  other  evidence 
oGTered  as  to  what  actually  occurred  at  a 
sale,  the  recitations  of  the  tax  certificate  will 
prevail  over  conflicting  recitations  in  a  deed 
executed  by  another  treasurer  some  four 
years  after  the  sale  occurred,  when  the  reci- 
tations in  the  tax  certificate  shows  that  the 
treasurer  had  no  legal  authority  to  execute 
the  deed.  It  is  true,  perhaps,  that,  if  there 
were  a  discrepancy  between  the  records  of 
the  treasurer's  office  and  the  recitations  In 
the  tax  certificate,  the  former  will  prevail; 
but  in  this  case  the  facts,  as  recited  in  the 
tax  certificate,  are  not  controverted.  The 
validity  of  the  deed  depends  upon  the  validi- 
ty of  the  proceedings  leading  up  to  it  If 
those  proceedings  are  void,  the  deed  is  void 
also.  The  only  evidence  offered  on  the  trial 
as  to  what  was  actually  done  is  the  tax  cer- 
tificate and  portions  of  the  record  which  are 
not  in  confiict  The  tax  certificate  recites 
that  these  lots  in  question  were  purchased 
by  the  county;  it  "being  the  highest  and 
best  bidder,"  and  this  court  has  held  that 
such  a  recitation  shows  that  the  county  was 
a  competitive  bidder,  and,  if  so,  the  deed  la 
void.  Hanenkratt  v.  Hamli,  10  Okl.  219,  61 
Pac.  1050.  And  under  the  rule  announced 
in  the  case  of  Wilson  v.  Wood,  10  Okl.  279, 
61  Pac  1045,  the  recitations  of  a  tax  deed  do 
not  overcome  facts  in  conflict  therewith,  as 
shown  by  the  tax  certificate.  In  this  last 
case  the  court  expressly  held  the  recitations 
of  a  tax  deed  might  be  contradicted  by  one 
claiming  adversely  to  it  The  tax  certiflcata 
also  shows  that  these  lots  were  sold  at  one 
sale  for  $8.73.  This  alone  would  render  the 
sale  void.  Each  lot  in  a  city  or  town  should 
be  assessed  and  sold  separately,  and,  while 
more  than  one  lot  may  be  included  in  the 
same  deed,  the  deed  must  affirmatively  show 
the  amount  for  which  each  lot  sold.  Frazier 
V.  Prince,  8  Okl.  253,  58  Pac.  751;  Loweo- 
stein  V.  Sexton  (Okl.)  80  Pac.  410  (not  of- 
ficially reported) ;  Bldridge  v.  Robertson,  de- 
cided at  the  present  term  of  court  (not  yet 
officially  reported)  92  Pac.  156. 

The  contention  that,  when  a  deed  Is  d^ 
fective,  another  deed  may  be  issued  to  con- 
form to  the  facts,  adds  nothing  in  favor  of 
the  appellant.  The  second  deed  should  con- 
form to  the  facts,  and  It  is  said  In  27  Cyc. 
p.  963,  that  "the  authority  [to  issue  a  second 
deed]  cannot  be  exercised  to  overthrow  by 
false  recitals  in  a  deed  the  records  upon 
which  it  is  based."  That  is  exactly  the  ef- 
fect of  the  second  deed  in  this  case.  The  re- 
citals therein,  when  compared  with  the  rec- 
ord, are  false.  It  is  also  suggested  by  coun- 
sel for  the  appellant  that  the  appellee,  plain- 
tiff below,  never  tendered  the  taxes  to  the 
appellant  No  tender  was  necessary.  As 
we  have  heretofore  said,  the  tax  deed  was 
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void.  The  United  States  Clrtnlt  Court  of 
Appeals  for  the  Eighth  Circuit,  In  the  case 
of  Paine  v.  Germantown  Trust  Co.,  136  Fed. 
627,  69  C.  C.  A.  303,  said:  "Where  a  tax 
sale  of  land  Is  void,  the  payment  of  the  taxes 
by  the  purchaser  was  the  act  of  a  mere 
Tolnnteer,  so  that  the  landowner  was  not 
bound  to  pay  the  taxes,  and  interest  so  paid 
by  such  purchaser  as  a  condition  to  bis  right 
to  have  tne  purchaser's  certificates  and  deeds 
vacated."  The  Supreme  Court  of  Kansas 
had  occasion  to  consider  the  question  In  the 
case  of  West  v.  Cameron,  39  Kan.  736,  18 
Pac.  894.  That  case,  like  this  one,  was  a 
suit  in  ejectment  The  court  said:  "In  an 
action  of  ejectment,  when  It  appears  that 
the  plaintiff  is  the  owner  of  the  property, 
and  that  the  defendant  holds  the  same  under 
a  void  or  voidable  tax  deed,  as  in  this  case, 
the  plaintiff's  action  cannot  be  defeated  by 
showing  that  the  plaintiff  has  not  tendered 
the  amount  of  the  taxes  paid  by  the  defend- 
ant on  the  land" — citing  authorities.  The 
above  rule  should  apply  in  this  case,  espe- 
cially in  view  of  the  fact  that  the  plaintiff 
tendered  the  taxes  to  the  treasurer  and  they 
were  refused.  The  court,  however,  as  a  con- 
dition precedent  to  giving  possession  to  the 
appellee,  required  him,  in  the  Judgment,  to 
pay  the  taxes. 

The  appellant  also  insists  that  the  action 
of  appellee  was  barred  by  the  statute  of 
limitations,  by  reason  of  It  not  having  been 
commenced  within  the  statute  after  the  first 
deed  was  recorded.  The  first  deed  was  void 
upon  its  face.  Therefore  the  statute  of  limi- 
tations did  not  run  against  It.  There  is  ap- 
parently some  conflict  in  the  decisions  upon 
this  point;  but  an  examination  of  some  of 
these  cases  will  show  that  the  courts  render- 
ing them  failed  to  distinguish  between  a 
deed  which  Is  void  upon  its  face  and  one 
which  appears  upon  its  face  to  be  regular, 
but  may  be  defeated  by  reason  of  the  Irregu- 
larity of  the  prerequisite  steps,  or  total  fail- 
ure to  perform  some  necessary  duty  named 
In  the  statute  as  the  basis  for  a  tax  deed. 
The  Supreme  Coiirt  of  the  United  States  in 
the  case  of  Rerfleld  v.  Parks,  132  U.  S.  239, 
10  Sup.  Ct  83,  33  L.  Ed.  327,  in  an  opinion 
prepared  by  Mr.  Justice  Miller,  reviews  the 
authorities,  and  in  positive  language  de- 
clares that  the  statute  of  limitations  cannot 
be  invoked  in  aid  of  a  tax  deed  which  is 
void  upon  Its  face.  The  court  considered  the 
statutes  of  Arkansas,  which  were  equally  as 
favorable  to  a  purchaser  at  a  tax  sale  as  our 
own.  Finally  the  court  said:  "We  do  not 
discover  in  the  statute  of  Arkansas,  nor  in 
the  decisions  of  its  courts  cited  by  counsel 
for  defendant,  anything  to  contravene  these 
views,  and  we  think  that  both  the  weight 
of  autliority  and  sound  principle  are  iu  favor 
of  the  proposition  that,  when  a  deed  founded 
on  a  sale  for  taxes  is  introduoetl  in  support 
of  the  bar  o^  a  possession  under  these  stat- 
utes of  limitations,  it  is  of  no  avail  if  it  can 


be  seen  upon  its  face  and  by  Its  own  terms 
that  it  is  absolutely  void."  To  the  same  ef- 
fect are  the  following  cases:  Coulter  v. 
Stafford  (Circuit  Court  of  Appeals  for  tb« 
Ninth  Circuit)  56  Fed.  564,  6  C.  C.  A.  18; 
Moore  v.  Brown,  11  How.  (U.  8.)  414,  13  L. 
Ed.  751;  Daniels  v.  Case  et  al.  (C.  C.)  45 
Fed.  843 ;  Id..  159  U.  S.  2.-)!,  15  Sup.  Ct.  lOSS. 
40  L.  Ed.  140 ;  Callahan  v.  Davis,  90  Mo.  78, 
2  S.  W.  21« ;  Land  &  River  Imp.  Co.  v.  Bar- 
don  (C.  C.)  45  Fed.  706;  Shoat  v.  Walker. 
6  Kan.  63 ;  Sapp  v.  Morrill,  8  Kan.  077;  Hub- 
bard T.  Johnson,  9  Kan.  632.  The  last  three 
cases  were  where  the  original  owner  of  the 
land  remained  in  possession,  but  la  the  case 
of  Watterson  v.  Devoe,  18  Kan.  223,  the 
Supreme  Court  of  Kansas  said  that,  even 
though  the  purchaser  at  the  tax  sale  was  in 
possession,  the  statute  of  limitations  would 
not  run  in  favor  of  his  tax  deed,  which  was 
void  upon  its  face.  The  Justice  who  wrote 
this  opinion  cites  the  other  Kansas  cases  re- 
ferred to  above.  And  again,  in  the  case  of 
Larkin  v.  Wilson,  28  Kan.  513,  Chief  Justice 
Horton,  speaking  for  the  court,  said :  "This 
court  has  already  held  that  a  tax  deed,  to  be 
sufficient  when  recorded  to  set  the  statute 
of  limitations  In  operation,  must  of  Itself  be 
prima  facie  evidence  of  title;  that  a  tax  deed 
void  xipon  its  face  will  not  start  the  statute 
of  limitations ;  and  also  that  a  tax  deed  void 
upon  its  face  will  not  protect  a  person  In  pos- 
session of  the  premises  for  two  years  there- 
under." See,  also,  the  following  cases: 
Mason  v.  Crowdcr,  85  Mo.  526;  Sheeliy  v. 
Hinds,  27  Minn.  2.19,  6  N.  W.  781 ;  Cutler  v. 
Hurlbnt,  29  Wis.  152;  Wofford  v.  McKinna, 
23  Tex.  3C,  76  Am.  Dec.  53.  And  In  the  case 
of  llurd  V.  Brlsner  et  al.,  3  Wash.  1,  28  Pac- 
371,  28  Am.  St  Rop.  17,  it  is  said :  "If  the 
sale  was  void  [referring  to  a  tax  sale],  which 
we  think  it  was,  none  of  the  claims  made  by 
the  appellant  under  the  statute  of  limita- 
tions are  good."  It  Is  true  that  there  are 
some  cases  holding  tb«t  statutes  of  limita- 
tions will  run  againsi  a  void  deed,  but  the 
weight  of  authority  Is  against  that  doctrine, 
and  with  the  latter  line  of  authorities  are 
the  decisions  of  the  Supreme  Court  of  the 
United  States.  These  decisions  are  binding 
upon  this  court;  and,  besides,  we  believe 
that  the  Legislature  did  not  intend  that  time 
should  breath  life  and  force  Into  an  instru- 
ment from  the  face  of  which  it  could  be  seen 
that  It  was  absolutely  void.  The  law  was 
Intended  to  protect  purchasers  at  tax  sales 
and  their  grantees  from  hidden  defects  In  the 
proceedings,  and  not  from  those  which  the 
tax  deed  shows  upon  Its  face,  and  which,  un- 
der the  law,  persons  dealing  with  the  title 
are  bound  to  know. 

The  juclgiuont  of  the  lower  court  Is  here- 
by affirmed,  at  the  cost  of  appellant.  All  of 
the  Justieos  concurring,  except  IRWIN,  J., 
will)  ])resldca  at  the  trial  below,  not  sitting, 
BlUI'ORD,  C.  J.,  disseutlug,  and  GARBER, 
J.,  absent 
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CX>UI>RAT  v.  CORDRAY. 
(Supreme  Cioart  of  Oklahoma.    Sept.  4,  1907. 

1.  Pbockss— Service  bt  PtJoriCATtoN. 

Where  publication  is  relied  on  and  juriadic- 
tion  is  aouglit  to  be  obtained  of  the  defendant  in 
an  action  by  publication  service  alone,  the 
affidavit  for  publication,  as  Tvell  as  the  publica- 
tion notice,  are  matters  jarisdictional,  and,  in 
order  to  obtain  jurisdiction  of  the  defendant  in 
such  case,  both  the  affidavit  for  publication  and 
the  publication  notice  must  comply  with  the  pro- 
visions of  the  statute. 

fEd.  Note.— For  cases  in  point,  Bee  Cent.  Dlff. 
▼ol.  40,  Process,  f  114.] 

2.  DivoscB— Sebviob  bt  Pubuoatioh— Am- 

DAVIT. 

An  affidavit  in  an  action  for  divorce,  as  a 
basts  for  service  for  publication,  in  the  following 
form:  "Salia  M.  Oordray,  being  first  duly 
Bwom,  npon  oath  says  that  she  is  the  plaintiff 
in  the  aM>ve-entitled  cause,  and  that  deteudaut, 
J.  W.  Cordray,  Is  not  a  resident  of  the  terri- 
tory, but  to  the  best  of  her  knowledge  and  be- 
lief is  a  resident  of ,  and  that  serrioe  of 

Bummons  in  this  case  cannot  be  had  upon  the 
said  defendant  in  the  territory  of  Oklahoma"— 
docs  not  comply  with  the  provisions  of  the  stat- 
nte,  and  a  judgment  rendered  in  such  case  is 
void  for  want  of  jurisdiction  over  the  defendant 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  S  261.] 

;..  Same. 

Such  affidavit  is  defective,  first,  in  that  it 
Vils  to  state  what,  if  an^,  diligence,  was  used 
to  procure  personal  service  of  summons  upon 
•  h*  defendant;  second,  in  that  it  fails  to  state 
the  nature  of  the  action;  third,  that  it  fails  to 
State  that  at  the  time  of  the  making  of  the  affi- 
davit the  defendant  was  out  of  the  territory  of 
Oklahoma. 
(Syllabus  by  the  Ourt.) 

Error  from  District  Court,  Canadian  Cotm- 
ty;   before  Justice  Clinton  F.  Irwin. 

Action  by  Salia  M.  Cordray  against  J.  "W. 
Cordray.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Reversed. 

Joseph  G.  Lowe  and  J.  J.  Carney,  for 
plaintiff  in  error.  Glitsch,  Morgan  &  Glitsch, 
for  defendant  In  error. 


PANCOAST,  J.  This  action  was  originally 
brought  In  the  district  court  of  Canadian 
county  on  November  12,  1002,  by  the  de- 
fendant in  error  against  the  plaintiff  in  error, 
for  divorce.  On  the  day  that  the  action  was 
commenced,  the  plaintiff  filed  her  affidavit 
for  service  by  publication.  Publication  serv- 
ice was  made  by  publishing  the  notice  in 
a  newspaper.  The  case  was  heard  on  the 
23d  day  ef  February,  1903,  the  defendant 
making  no  appearance.  The  plaintiff  was 
granted  a  decree  of  divorce  and  the  custody 
of  two  minor  children.  The  case  remained  in 
this  condition  until  the  2uth  day  of  April, 
1905,  when  the  plaintiff  in  error  appeared 
specially  and  filed  his  motion  to  vacate  tlie 
Judgment  and  decree  of  the  court,  for  the 
reason,  principally,  that  the  court  was  with- 
out jurisdiction  of  the  person  of  the  defend- 
ant, because  of  the  defects  In  the  service. 
This  motion  was  heard  on  the  13th  day  of 
December,  and  the  motion  denied.    The  ai)peal 


Is  taken  from  the  order  refusing  to  vacate 
the  Judgment 

The  contention  of  the  plaintiff  In  error  Is 
that  the  Judgment  and  decree  granting  the 
divorce  and  custody  of  the  children  Is  a  nul- 
lity. The  principal  question  presented  and 
argued  by  plaintiff  Is  that  arising  out  of  the 
affidavit  for  publication.  This  affidavit  reads 
as  follows:  "Salia  M.  Cordray,  being  first 
duly  sworn,  upon  oath  says  that  she  Is  the 
plaintiff  In  the  above-entitled  cause,  and  that 
defendant,  J.  W.  Cordray,  Is  not  a  resident 
of   the   territory,   but   to   the  best   of   her 

knowledge  and  belief  Is  a  resident  of , 

and  that  service  of  summons  in  tbis  case 
cannot  be  bad  upon  the  said  defendant  In 
the  territory  of  Oklahoma.  [Signed]  Salia 
M.  Oordray.  Subscribed  and  sworn  to  before 
me  this  12tb  day  of  November,  1902.  J.  E. 
Jones,  Notary  'Public.    [Seal.]" 

It  Is  claimed  that  this  affidavit  Is  bo 
defective  and  deficient  that  the  court  did 
not  obtain  Jurisdiction  of  the  defendant  In 
this  case.  It  Is  not  seriously  contended  by  tbe 
defendant  In  error  that  the  affidavit  Is  perfect, 
but  it  Is  claimed  that  It  Is  not  void,  and,  at 
most,  only  voidable.  Where  publication  serv- 
ice is  relied  on,  and  Jurisdiction  Is  sought 
to  be  obtained  of  the  defendant  In  an  action 
by  publication  service  alone,  tbe  affidavit  for 
publication,  as  well  as  the  publication  notice, 
are  matters  Jurisdictional,  and,  In  order  to 
obtain  Jurisdiction  of  the  defendant  In  such 
case,  both  the  affidavit  for  publication  and 
the  publication  notice  must  comply  with  tbe 
provisions  of  the  statute.  Section  4276,  Wil- 
son's Rev.  &  Ana  St  1903,  provides  that  serv- 
ice may  be  made  by  publication  In  an  action 
brought  to  obtain  a  divorce  where  the  de- 
fendant resides  out  of  the  territory.  Section 
4377  also  provides  that  before  service  may 
be  made  by  publication,  an  affidavit  must  be 
filed,  stating  that  the  plaintiff  with  due 
diligence  is  unable  to  make  service  of  sum- 
mons upon  the  defendant  or  defendants  to 
be  served  by  publication,  and  showing  that 
the  case  Is  one  of  those  mentioned  In  the 
preceding  section.  When  such  affidavit  Is 
filed,  the  party  may  proceed  to  malce  service 
by  publication.  It  will  be  seen  at  a  glance 
that  this  affidavit  is  defective;  that  it  does 
not  fully  comply  with  the  statute  upon  the 
subject.  If  It  is  so  far  defective  as  to  not 
give  Jurisdiction  of  the  defendant.  It  Is  void, 
and  not  voidable  merely.  If,  however.  It  Is 
only  so  defective  as  to  be  voidable,  and  not 
void,  then  the  court  obtained  Jurisdiction. 

It  Is  contended,  however,  that  it  is  not  only 
voidable,  but  void,  first,  for  the  reason  that 
it  fails  to  state  that  due  diligence  was  used 
to  procure  personal  service  of  summons  upon 
the  defendant ;  second,  for  the  reason  that  it 
fails  to  state  that  the  case  was  one  of  those 
mentioned  in  section  42T6;  third,  that  It 
fails  to  state  that  at  the  time  of  making  the 
affidavit  tlie  defendant  was  out  of  the  ter- 
ritory' of  Oklahoma.     Tbe  affidavit  Is  cer- 
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talnly  defective  In  each  of  the  proyislons 
contended  for.  There  Is  no  statement  wbat- 
erer  as  to  diligence  used,  much  less  any 
statement  of  facts  showing  diligence  in  at- 
tempting to  obtain  personal  service,  nor  is 
there  any  statement  whatever  as  to  the  na- 
ture of  the  action  for  which  publication 
service  was  attempted  to  be  had.  While  the 
affidavit  states  that,  to  the  best  of  the 
knowledge   and   belief   of  the   plaintiff,   the 

defendant  is  a  resident  of ,  and  that 

service  of  summons  in  this  case  cannot  be  had 
upon  the  defendant  in  the  territory,  there  is 
no  showing  that  the  defendant  was  not  at 
that  time  personally  at  some  point  within 
the  territory.  The  statement  that  to  the 
best  of  the  knowledge  and  belief  of  the  plain- 
tifit,  if  it  relates  to  the  question  of  the  where- 
abouts of  the  defendant,  is  not  sufficient,  and 
the  statement  that  service  of  summons  can- 
not be  had  upon  the  defendant  in  the  ter- 
ritory Is  not  a  statement  of  fact,  but  a  con- 
clusion. This  statute  was  adopted  In  this 
territory  from  the  state  of  Kansas,  and  has 
been  passed  upon  repeatedly  by  that  state. 
Among  the  early  cases  is  the  ca.<!e  of  Shields 
V.  Miller,  9  Kan.  390,  which  was  a  fore- 
closure case.  The  affidavit  in  that  case  was 
somewhat  of  the  same  form  and  substance  as 
the  one  at  bar,  and  the  court  in  passing  upon 
the  case  makes  the  statement  that,  from  any- 
thing that  appeared  in  the  affidavit,  the  de- 
fendant may  have  been  in  the  county  where 
the  action  was  brought,  or  even  upon  tlie  land 
in  controversy  when  the  affidavit  was  filed, 
and  therefore  might  easily  have  been  served 
with  summons  personally.  The  Supreme 
Court  further  says  that :  "The  affidavit  is  the 
foundation  upon  which  Jurisdiction  Is  ol)- 
tained.  The  plaintiff  has  no  power  or  author- 
ity to  obtain  sen-ice  by  publication  until  after 
he  has  filed  the  proper  affidavit.  Without  the 
affidavit,  the  attempted  service  by  publica- 
tion is  a  nullity,  and  without  valid  service 
every  sul)sequent  proceeding,  including  the 
Judgment,  the  execution,  order  of  sale,  and 
deed,  must  nec-ossariiy  be  void." 

Another  case  l)earlng  upon  the  same  sub- 
ject is  Grouch  v.  Martin,  47  Kan.  313,  27  Pac. 
985.  In  this  case  the  affidavit  for  publica- 
tion failed  to  state  that  the  action  was  one 
of  those  mentioned  in  the  "preceding  section." 
Also,  in  the  case  of  Adams  v.  Baldwin,  49 
Kan.  781,  31  Pac.  081,  the  court  held  the 
same  doctrine.  Again,  in  the  ca.se  of  Patter- 
son V.  Patterson,  57  Kan.  277,  46  Pac.  304, 
being  a  divorce  case,  the  court  say  that  the 
affidavit  would  be  insufficient  where  there 
was  an  entire  want  of  any  showing  that 
the  case  was  one  of  those  mentioned  in  the 
"preceding  section,"  which  is  section  78  of 
our  Civil  Code  of  190.5.  That  "the  filing  of  an 
affidavit  complying  substantially  with  the 
terms  of  said  section  Is  a  condition  precedent 
to  the  obtaining  of  service  by  publication." 
Again,  in  the  case  of  Shields  v.  Miller,  9  Kan. 
380,  and  Claypoole  v.  Houston,  12  Kan.  324, 


and  Harris  y.  Claflln,  36  Kan.  543,  13  Pac. 
830,  the  court  deals  with  this  subject,  follow- 
ing the  former  decision.  In  the  last  cited 
case  the  affidavit  was  held  to  be  void.  In  Lie- 
berman  v.  Douglass,  «2  Kan.  780,  64  Pac.  .Wl, 
the  court  holds  that  "the  allegation  in  the 
affidavit  that  this  is  one  of  the  cases  men- 
tioned In  section  72  of  the  Code  of  Civil  Pro- 
cedure in  the  laws  of  the  state  of  Kansas  is 
not  a  statement  of  facts  as  Is  required  in 
the  affidavit,  but  a  mere  conclusion  of  law, 
and  renders  the  affidavit  wholly  insufficient 
under  the  statute  as  a  basis  npon  which  con- 
Btructlve  service  can  properly  be  predicated." 
The  court  holds  in  this  case  that  the  defect 
In  the  affidavit  Is  fatal,  and  that  the  sheriff's 
deed  and  Judgment  were  void  by  reason  of 
such  Judgment.  The  affidavit  In  this  case 
should  have  stated  tbat  this  was  an  action 
for  divorce.  This  allegation  is  entirely  omit- 
ted, and  under  the  numerous  decisions  of  the 
Supreme  Court  of  Kansas  such  allegation  Is 
held  to  be  necessary,  and  a  want  of  it  is  such 
a  defect  that  no  valid  Judgment  can  he  ren- 
dered. Numerous  cases  in  other  states  npon 
similar  statutes  have  been  decided,  and  the 
holdings  are  uniform  with  those  from  the 
state  of  Kansas.  In  the  case  of  Galpin  t. 
Page,  18  Wall.  (U.  S.)  350,  21  L.  Ed.  959,  the 
Supreme  Court  of  the  United  States  hold  that 
"where  the  record  states  facts  showing  that 
a  defendant  is  without  the  territorial  limits 
of  the  court,  and  that  he  never  appeared  in 
the  action,  presumption  of  Jurisdiction  over 
his  person  ceases,  and  the  burden  of  establish- 
ing the  Jurisdiction  is  upon  the  party  who  In- 
vokes the  benefit  or  protection  of  the  judg- 
ment or  decree." 

So  that,  applying  this  rule,  there  can  be  no 
presumption  in  favor  of  the  plaiutifif  below 
that  the  court  acquired  Jurisdiction  In  any 
other  way  than  as  shown  by  the  record  In 
this  case,  and  the  burden  was  upon  the  plain- 
tiff l)eiow  to  establish  by  the  record  a  com- 
pliance with  the  statute  for  service  by  pub- 
lication. This  includes  an  affidavit  showing 
that  the  action  was  one  for  divorce,  that  the 
defendant  was  a  nonresident  of  the  territory, 
the  facts  necessary  to  show  that  due  diligence 
was  used  to  obtain  personal  service,  and 
that  the  defendant,  although  a  nonresident, 
was  not  within  the  limits  of  the  territory. 
In  addition  to  this,  the  burden  was  on  the 
plaintiff  to  show  that  a  copy  of  the  petition 
had  been  mailed  to  the  last  known  post-office 
address  of  the  defendant.  In  the  syllabus  of 
the  case  of  Galpin  v.  Page,  supra,  the  court 
lays  down  the  rule  that  a  strict  and  literal 
compliance  with  the  statutory  provisions  is 
necessary;  that  where  the  procedure  is  not 
according  to  the  course  of  the  common  law. 
but  under  a  special  statutory  provision  and 
special  powers  thereby  conferred,  which  are 
exercised  In  a  special  maimer,  such  pow- 
ers are  exercised  over  a  class  not  within  its 
ordinary  Jurisdiction,  and  therefore  no  pre- 
sumption of  Jurisdiction  would  attend  the 
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jndKment  of  the  conrt  As  stated  in  Lewia  ▼. 
Lewis,  16  Kan.  181,  these  pvovlsions  with 
reference  to  publication  service  in  divorce 
cases  inajr  be  very  Inadequate,  but  they 
are  worth  something ;  and,  whether  adequate 
or  not,  it  is  the  le^alative  direction,  and, 
as  such,  must  not  be  disregarded.  They  are 
precautionary  measures  calculated  to  guard 
against  the  danger  of  decreeing  a  divorce 
without  the  knowledge  and  presence  of  both 
parties.  Again,  our  own  court.  In  the  case 
of  Romlg  V.  Glllett,  10  Okl.  186,  62  Pac.  805, 
has  spol^eu  upon  this  subject  as  follows: 
"Where  a  party  seeks  to  bring  a  defendant 
into  court  upon  service  by  publication  under 
the  Code,  he  must  strictly  comply  with  the 
provisions  of  the  statute,  and,  unless  this  Is 
done,  the  judgment  will  be  void  for  want  of 
Jurindiction  of  the  person  of  the  defendant." 
Again,  in  Rodgers  v.  Nichols,  15  Okl.  579, 
83  Pac.  923,  this  court  has  spoken  in  a  man- 
ner which  we  think  is  decisive  of  this  case. 

From  the  conclusions  which  we  have  reach- 
ed, we  think  that  the  district  court  erred  in 
overruling  the  motion  of  the  plaintifC  In  error 
to  vacate  the  Judgment,  and  for  such  error 
the  decision  of  the  conrt  should  be  reversed. 

All  the  Justices  concurring,  except  IRWIN, 
J.,  who  tried  the  case  below,  not  sitting; 


BARBB  V.  TERRITORY. 
(Supreme  Court  of  Oklahoma.    Sept.  4,  1907.) 

1.  Labcent— Indictment. 

In  a  prosecution  for  larceny  of  domestic 
animals,  an  Indictment  which  charges  that  the 
defendants  "did  tliea  and  tliere  unlawfully,  will- 
fully, and  feloniously,  by  stealth,  talie,  steal,  and 
carry  away,  without  the  consent  and  against 
the  will  of  the  tme  owner,"  certain  personal 
property,  "with  the  unlawful  and  felonious  ir 
tent  then  and  there"  of  the  defendants  "to  de 
prive  the  said  L.  C.  Knee  thereof,  and  to  coa- 
vert  the  same  to  their  own  use  and  benefit,"  suf- 
ficiently charges  a  felonious  intent  to  convert 

2.  JuDOES  —  Changs  of  Judge  —  Powebs  or 

SUBSTITUTKD  JUDGE. 

Where  an  application  for  change  of  judge 
is  granted  on  March  22.  1005.  and  the  cl<>rk  »f 
the  district  court  of  Comanche  county  is  or- 
dered to  notify  the  clerk  of  the  Supreme  Court 
at  Guthrie  of  such  change  of  Judge,  and  where, 
on  the  same  day,  at  Woodward,  Okl.,  at  ciinm- 
bers.  an  order  is  made  by  the  Chief  .Tustice  as- 
signing another  Judge  to  "hold  the  district  court 
in  the  county  of  Comanche,  •  •  •  and  to  try, 
hear,  and  determine  any  and  all  cases  and  mat- 
ters that  may  come  before  him  in  said  district 
during  the  absence"  of  the  regular  presiding 
Jndge  therefrom,  held,  the  Judge  so  assigned  has 
Jurisdiction  to  try,  hear,  and  determine  any  case 
or  matter  which  may  come  before  him  while 
acting  under  such  order  of  the  Chief  Justice. 

8.  Cbtminal  Law— Accomplices— Evidence— 
CoBRonoBATioN— Sufficiency— Larceny. 
Evidence  of  witnesses  other  than  accom- 
plices examined,  and  held  to  be  sufficient  to  tend 
to  connect  the  defendant  with  the  commission  of 
the  offense. 

fBM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  H  1128.] 


(SyHabus  by  the  Court.) 


Error  from  District  Court,  Comanche  Coun- 
ty; before  Justice  B.  F.  Burwell. 

Robert  Barbe  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

See  86  Pac.  61. 

Ross  &  Anderson,  for  plaintiff  in  error. 
P.  C.  Simon,  Atty.  Gen.,  and  Don  C.  Smith, 
Asst.  Atty.  Gen.,  for  the  Territory. 

GARBER,  J.  The  plaintiff  in  error,  joint- 
ly with  Charles  Barbe,  J.  Stien,  and  Roy 
Barbe,  was  indicted  by  a  grand  jury  of  Co- 
manche county,  charged  with  the  larceny  of 
certain  domestic  animals.  A  demurrer  to 
the  indictment  being  overruled,  upon  applica- 
tion, a  change  of  judge  was  granted,  and  also 
a  separate  trial  for  each  defendant  On  the 
24th  day  of  March,  1905,  the  Jury  returned  a 
verdict,  finding  the  defendant  guilty  of  steal- 
ing domestic  animals  as  charged  in  the  in- 
dictment. A  motion  for  a  new  trial  having 
been  overruled,  the  defendant  was  sentenced 
to  imprisonment  in  the  territorial  prison  at 
Lansing,  Kan.,  for  a  period  of  eight  years. 
From  that  judgment,  plaintiff  in  error  ap- 
peals, and  asks  a  reversal  thereof  upon  three 
assignments  of  error,  viz. :  First,  the  demur- 
rer to  the  Indictment  should  have  been  sua-' 
talned ;  second,  the  court  was  without  Juris- 
diction; third,  the  evidence  was  Insufficient 
to  support  the  verdict. 

The  first  two  assignments  of  error  upon  the 
same  state  of  facts  having  been  passed  upon' 
by  this  court  In  a  very  able  opinion  by  Mr. 
Justice  Pancoast  In  the  case  of  Charles  Barbe 
■(one  of  the  persons  Jointly  Indicted  with  the 
plaintiff  in  error  In  this  case)  v.  Territory, 
16  Okl.  563,  86  Pac.  61,  renders  a  restatement 
of  those  questions  raised  by  the  assignment  of 
error  and  conclusions  of  law  thereon  at  length 
unnecessary  at  this  time.  In  that  case,  as  in 
this,  it  was  urged  that  the  indictment  did  not 
charge  that  the  property  was  taken  with  the 
felonious  intent  to  convert  The  Indictment 
charged  that  the  defendants,  Charles  Barbe, 
J.  Stien,  Robert  Barbe,  anci  Roy  Barbe,  then' 
and  there  being,  did  tlien  and  there  unlawful- 
ly, willfully,  and  feloniously,  by  stealth,  steal, 
take,  and  carry  away,  without  the  consent 
and  against  the  will  of  the  true  owner,  two 
cows  and  eight  steers  and  six  young  cows, 
the  personal  property  of  L.  C.  Knee,  with  the 
unlawful  and  felonious  intent,  then  and  there, 
of  them,  the  said  Charles  Barbe,  J.  Stien, 
Robert  Barbe,  and  Roy  Barbe,  to  deprive  the 
said  L.  C.  Knee  thereof,  and  to  convert  the 
same  to  their  own  use  and  benefit.  In  pass- 
ing upon  the  sufficiency  of  the  indictment 
Justice  Pancoast,  speaking  for  the  court,  said : 
"We  are  of  the  opinion  that  the  indictment 
In  this  case  fills  the  requirements  of  the  law 
under  the  rule  there  enunciated.  The  unlaw- 
ful and  felonious  taking,  the  unlawful  and 
felonious  Intent  to  deprive  the  owner  of  the 
property  and  to  convert  the  same  to  the  tak- 
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cr's  use,  are  allegations  which  are  all  con- 
tained In  this  Indictment." 

The  second  assignment  of  error  In  that 
ease,  as  in  this,  challenged  the  Jurisdiction 
of  the  Chief  Justice  to  issue  an  order,  while 
holding  court  at  chambers,  at  Woodward, 
Okl.,  designating  Hon.  Benjamin  F.  Burwell, 
Associate  Justice  of  the  Supreme  Court  and 
presiding  Judge  of  the  Third  Judicial  district, 
to  hold  the  district  court  of  the  county  of 
Comanche,  of  the  Seventh  Judicial  district, 
and  to  try,  hear,  and  determine  any  and  all 
cases  and  matters  that  might  come  before 
blm  In  said  Seventh  district  during  the  ab- 
sence of  Hon.  F.  E.  Gillette,  the  regular  pre- 
siding Judge,  therefrom,  for  the  reason  that 
tiiere  had  been  no  time  sufficient  for  the  clerk 
of  the  district  court  to  transmit  to  the  clerk 
of  the  Supreme  Court  at  Outhrle  a  certified 
copy  of  the  order  granting  a  change  of  Judge, 
and  that  the  Chief  Justice  issued  the  order 
designating  a  Judge  without  sufficient  notice ; 
It  appearing  that  the  change  of  Judge  was 
granted  on  March  22, 1905,  and  that  the  order 
Issued  by  the  Chief  Justice  was  issued  on  the 
same  day.  In  passing  upon  that  question  Jus- 
tice Pancoast,  speaking  for  the  court,  said: 
"While  the  statute  provides  that  notice  of 
an  order  granting  a  change  of  Judge  shall  be 
transmitted  to  the  clerk  of  the  Supreme  Court 
and  shall  be  by  him  Immediately  presented 
to  the  court.  If  In  session,  or,  if  not,  then  to 
the  Chief  Justice,  yet  we  are  of  the  opinion 
that  this  provision  Is  not  the  only  one  that 
may  be  pursued.  The  only  purpose  of  this 
act  is  to  give  notice  to  the  Supreme  Court,  If 
in  session,  or  to  the  Chief  Justice,  If  the  court 
is  not  In  session,  that  an  order  for  a  change 
of  Judge  lias  been  made;  but  If  the  court, 
if  In  session,  or  the  Chief  Justice,  U  the 
court  is  not  In  session,  receives  notice  of  such 
order  In  any  other  manner,  we  think  the 
right  clearly  exists  to  act  upon  the  notice,  if 
the  order  for  a  change  of  Judge  has,  in  fact, 
been  granted.  The  manner  of  giving  or  ac- 
quiring notice  of  the  order  granting  a  change 
of  Judge  is  not  Jurisdictional. 

The  remaining  assignment  of  error  is  that 
the  evidence  was  insufficient,  and  that  the 
court  should  have  sustained  the  motion  of  the 
plaintiff  in  error  to  instruct  the  Jury  to  re- 


turn a  verdict  of  acquittal.  Tt  is  claimed 
that  the  conviction  was  secured  upon  the  tes- 
timony of  accomplices,  which  was  not  cof' 
roborated  by  such  other  evidence  as  tended 
to  connect  the  defendant  with  the  commis- 
sion of  the  crime;  it  being  admitted  that 
the  testlomny  of  the  accomplices  was  amply 
sufficient  to  support  the  verdict,  if  suffi- 
ciently corroborated.  An  examination  of  the 
record  reveals,  not  only  the  commission  of 
this  crime  by  the  defendant,  but  ample  cor- 
roboration thereof.  Dr.  L.  C.  Knee,  the 
owner  of  the  cattle,  testified  that  he  saw 
the  defendant  and  others  in  a  pasture  about 
five  miles  southeast  of  Liawton  on  the  day 
preceding  the  night  they  were  stolen.  April 
24th.  Mrs.  Frances  Davis  testified  that  the 
defendant  and  his  wife,  and  other  parties, 
who  were  subsequently  convicted  of  thv 
stealing  of  these  same  cattle,  were  at  her 
house  on  April  24th,  and  that  the  defoidan^ 
with  other  parties,  left  her  house  that  evei^ 
ing,  and  did  not  return  until  the  next  mori.- 
Ing,  at  about  7  or  8  o'clo<^  John  Burton 
testified  that  be  saw  the  defendant,  with 
other  persons,  driving  the  stolen  cattle  along 
about  sundown  in  the  direction  of  the  ranch 
or  big  pasture  where  the  defendant  kq>t 
his  catUe.  George  M.  Battaa  testified  that 
he  trailed  the  cattle  Into  the  monntalns 
and  found  them  among  defendant's  cattle  on 
April  29th.  From  this  brief  statement  of 
the  substance  of  the  testimony  of  disinter- 
ested witnesses,  and  from  a  careful  reading 
of  the  entire  record,  it  clearly  appears  that 
there  was  sufficient  corroborating  evidence 
tending  to  connect  the  defendant  with  the 
crime  of  which  he  was  convicted  and  sen- 
tenced,  and,  when  the  corroborating  evidence 
tends  to  connect  the  defendant  with  the  com- 
mission of  the  offense,  the  requirements  of 
the  statute  have  been  fully  satisfied. 

It  clearly  appearing  that  the  defendant 
has  had  a  fair  and  impartial  trial,  and  that 
the  evidence  is  amply  sufficient  to  sustain  the 
verdict,  the  Judgment  of  the  district  court 
of  Comanche  county  will  be  affirmed. 

BURWELL,  J.,  who  presided  in  the  court 
below,  not  sitting.  All  the  other  Justices  con- 
curring, &Lcept  IRWIN,  J,  absent 
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(78  Kan.  tH) 

B.  PRIXZ  &  CO.  V.  MOSES. 

(Supreme    Court   of   Kansas.      July   5,   1907. 

Rehearing  Denied  Oct.  5,  1907.) 

New  Trial— iNsuFnciEST  Evidence. 

It  is  error  to  overrule  a  motion  for  a  new 
trial,  wlien  a  material  fact  necessarily  involved 
in  the  verdict  is  wholly  unsupported  by  the 
evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  §§  142,  143.] 

(Syllabus  by  the  Court.) 

Error  from  District  (}ourt,  Montgomery 
Cotmty;  Thomas  J.  Flannelly,  Judge. 

Action  by  B.  Prinz  &  Co.  against  F.  0. 
Moses.  Judgment  for  defendant,  and  plain- 
tiffs bring  error.    Reversed. 

See  69  Pac.  1128. 

Plaintiffs  In  error  were  engaged  In  the  mer- 
cantile business  at  St  Louis,  Mo.,  and  one 
Lb  H.  Levlaon,  who  was  engaged  in  the 
clothing  business  In  Oaney,  Kan.,  became  In- 
debted to  them  In  a  large  amount  on  account 
of  clothing  purchased.  The  account  was  set- 
tled by  a  note  which  was  secured  by  a  chat- 
tel mortgage  on  the  stock  of  goods  for  $2,000. 
The  debt  due  plaintiffs  In  error  being  un- 
paid, they  took  possession  of  the  goods  in 
controversy  under  their  chattel  mortgage. 
Afterwards,  in  January,  1896,  the  defendant 
In  error  as  sheriff  took  the  goods  from  plain- 
tiffs In  error  by  a  writ  of  attachment  issued 
In  a  suit  instituted  by  J.  S.  Brittain  Dry 
Goods  Company  against  Levison,  In  which, 
upon  order  of  the  court,  the  goods  were  re- 
turned the  following  July.  At  the  time  the 
property  was  attached.  Its  value  as  shown  by 
an  invoice  then  made  was  $3,815.03.  When 
returned.  It  was  sold  and  brought  only  $2,000. 
The  plaintiffs  in  error  then  brought  this  ac- 
tion in  the  district  court  of  Montgomery 
county  May  1,  1897,  to  recover  damages  sus- 
tained on  account  of  the  attachment.  The 
Jury  returned  a  verdict  In  favor  of  the  de- 
fendant, and  found  specially  that  the  goods 
did  not  depreciate  while  in  custody  of  the 
sheriff,  that  they  were  worth  only  $2,5(X) 
when  taken,  and  were  of  that  value  when  re- 
turned. The  plaintiffs  filed  a  motion  for  a 
new  trial,  which  being  overruled  they  bring 
the  case  here  for  review. 

S.  M  Porter,  for  plaintiff  in  error.  J.  B. 
Ziegler  and  S.  H.  Piper,  for  defendant  in 
error. 

GRAVES,  J.  On  trial  in  the  district  court, 
the  defendant  contended  that  the  plaintiff 
-was  not  the  owner  of  the  note  and  mort- 
gage under  which  the  goods  had  been  taken 
from  Levison,  they  having  been  assigned  to 
a  trustee  for  the  benefit  of  creditors,  and 
therefore  the  plaintiff  had  no  authority  to 
maintain  the  action.  This  was  the  principal 
4nd  controlling  question  litigated  in  the  case. 
To  establish  this  contention,  the  defendant 
placed  in  evidence  two  deeds  of  trust,  each 
being  a  conveyance  to  the  same  trustee,  con- 
ferring power  upon  him  to  sell  the  property 
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conveyed,  and  out  of  the  proceeds  make  i>ay- 
ment  of  certain  debts  therein  specified,  when 
due,  if  not  paid  by  the  grantors.  The  de- 
scription of  the  property  conveyed  reads: 
"All  of  the  stock  of  merchandise  consisting 
of  piece  goods,  clothing,  trimmings,  linings, 
etc.  also  all  store  and  oflice  fixtures  and  fur- 
niture including  safe,  also  all  tools  and  im- 
plements, patterns  and  machinery  used  In 
the  manufacture  of  clothing  now  located  in 
the  business  bouse  known  as  No.  425  North 
Seventh  street  in  the  city  of  St.  Louis,  Mis- 
souri, and  now  occupied  by  the  said  B.  Prinz 
&  Company  in  the  conduct  of  a  general 
wholesale  clothing  business,  also  all  book  ac- 
counts payable  to  said  firm  of  B.  Prinz  & 
Company  as  the  same  appear  upon  the  books 
of  said  firm  now  in  said  building  aforesaid." 
The  plaintiff  duly  objected  and  excepted  to 
the  introduction  of  these  deeds  in  evidence. 
They  were  executed  October  10,  1886,  almoBt 
10  months  after  the  execution  of  the  note 
and  mortgage,  and  more  than  9  months  after 
the  goods  had  been  taken  thereunder.  It  is 
clear  that  this  note  and  mortgage  are  not 
covered  by  the  description  of  the  property 
given  In  the  deed.  If  by  the  words,  "also 
all  book  accounts  payable  to  said  firm  of  B. 
Prinz  &  Company  as  the  same  appear  upon 
the  books  of  said  firm  now  in  said  bnlldbig 
aforesaid,"  the  parties  intended  to  include 
this  note  and  mortgage  In  Caney,  Kan.,  such 
fact  should  be  clearly  shown.  We  are  unable 
to  find  any  evidence  in  the  record  which 
tends  to  sustain  such  conclusion. 

The  Jury  could  not  have  returned  a  gen- 
eral verdict  for  the  defendant  witliout  find- 
ing that  the  plaintiff  did  not  own  the  note 
and  mortgage  under  which  the  goods  were 
taken,  and  upon  this  point  the  verdict  is 
wholly  unsupported  by  the  evidence.  This 
was  an  error  for  which  a  new  trial  should 
have  been  granted. 

The  Judgment  of  the  district  court  la  re- 
versed, with  direction  to  sustain  the  plain- 
tiff's motion  for  a  new  trial.  All  the  Jus- 
tices  concurring. 

(7*  Kan.  171) 
ATCHISON,  T.  &  S.  F.  RT.  CO.  v.  McELROT. 
(Supreme  Court  of  Kansas.    July  B,  1907.    Re- 
hearing Denied  Oct.  B,  1907.) 

1.  Railboads— Licensees  on  Tbaok— Neoli- 

OENCB. 

When  a  railroad  company  stops  a  paasea- 
ger  train  where  other  tracks  are  lietween  it  and 
the  depot  platform,  the  rights  of  people  having 
business  with  such  train,  and  the  duty  of  the 
company  toward  them,  are  the  same  as  if  all 
the  intervening  space  between  the  depot  and  the 
train  constituted  the  platform. 

2.  Same— Looking  and  Listening. 

Under  such  circumstances,  passengers  and 
other  persons  rightfully  there  have  a  right  to 
assume  that  they  will  be  protected  from  danger 
by  the  company,  and  are  under  no  obligations  to 
anticipate  and  guard  against  the  approach  of 
other  trains.  The  ordinary  rule  of  "look  and 
listen"  does  not  apply  to  such  a  situation. 

[Ekl.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  RaUroads,  i  891.] 
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3.  Same— Evidence. 

A  boy  about  11  years  of  age  was  sent  by 
his  father  to  deliver  a  pacltage  to  a  passenger 
on  a  train  which  was  expected  to  stop  at  the 
station.  Held,  that  the  boy,  while  euRaged  in 
making  such  delivery  and  returning  to  the  sta- 
tion platform,  was  rightfully  on  the  premises  of 
the  railroad  company,  and  entitled  to  be  pro- 
tected at  least  by  the  exercise  of  ordinary  care. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  {  809.] 

4.  Same. 

When  a  railroad  company  causes  a  passen- 
ger train  to  stop  on  a  side  track,  leaving  other 
tracks  between  it  and  the  depot  platform,  it  is 
negligence  to  permit  another  train  to  pass  be- 
tween such  passenger  train  and  the  depot  at  a 
high  rate  of  speed,  and  without  giving  warning 
thereof  by  ringing  the  bell,  sounding  the  whistle, 
or  otherwise,  while  business  is  being  rightfully 
transacted  with  the  standing  train,  and  the  com- 
pany will  be  liable  to  any  person  rightfully 
there  who  is  injured  thereby. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  $  872.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Clay  County; 
O.  L.  Moore,  Judge. 

Action  by  Clarence  McElroy  against  the 
Atchison,  Topeka  &  Santa  F€  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    AfBrraed. 

Wm.  R.  Smith,  O.  J.  Wood,  and  A.  A. 
Scott,  for  plaintiff  in  error.  Coleman  &  Wil- 
liams, for  defendant  in  error. 

GRAVES,  J.  Clarence  McElroy,  a  boy 
about  11  years  of  age,  was  struck  by  a 
passing  engine  on  the  railroad  of  the  plain- 
tiff In  error  at  the  station  of  Aurora,  in  Cloud 
county,  and  was  injured  so  that  his  left  foot 
bad  to  be  amputated  immediately  In  front 
of  his  ankle.  He  commenced  this  action  In 
the  district  court  of  Clay  county  May  3,  1005, 
and  recovered  a  judgment  of  $.S.OOO.  The 
railway  company,  being  dissatisfied,  brings 
the  case  here  for  review. 

At  the  station  of  Aurora,  the  north-bound 
passenger  train  and  the  one  going  south  pass 
each  other.  The  north-bound  train,  as  a 
rule,  arrives  first,  and  stops  on  a  side  track, 
leaving  the  main  track  between  it  and  the 
depot  platform.  Passengers  leaving  the  train 
and  those  getting  on  are  compelled  to  cross 
over  the  main  track.  If  the  train  going 
south  arrives  before  the  nortb-boimd  train 
leaves,  which  It  does  ordinarily,  no  stop  is 
made  until  reaching  the  depot  platform. 
The  plaintiff  on  the  occasion  In  question  was 
sent  by  his  father,  who  was  engaged  in  busi- 
ness at  that  place,  to  deliver  a  small  package 
of  merchandise  to  a  passenger  on  the  north- 
bound train.  The  boy  delivered  the  package 
to  the  passenger  while  the  train  was  stand- 
ing on  the  side  track,  and,  before  he  got 
across  the  main  track  on  bis  return,  he  was 
struck  by  the  engine  of  the  train  going  south 
as  It  was  approaching  the  platfrom.  No 
warning  by  whistle,  bell,  or  otherwise  was 
given  to  indicate  the  coming  of  the  train 
from  the  north.    The  plaintiff  did  not  look 


or  listen  for  the  incoming  train,  or  take  any 
care  to  avoid  danger  therefrom.  Much  has 
been  said  In  argument  concerning  the  degree 
of  care  due  from  the  company  to  the  plain- 
tiff, and  upon  the  question  of  plaintiff's  con- 
tributory negligence.  Many  special  ques- 
tions of  fact  were  submitted  to  and  answered 
by  the  jury  for  the  purpose  of  developing 
these  propositions.  In  our  view  of  the  case, 
however,  It  will  be  uuneces.sary  to  consider 
all  of  the  questions  presented.  Where  a  rail- 
road company  finds  it  necessary  or  conven- 
ient In  the  transaction  of  its  business  to  bare 
a  passenger  train  stop  on  a  side  track,  leav- 
ing one  or  more  tracks  between  such  train 
and  the  depot  platform,  that  method  may  be 
adopted,  but  If  It  Is,  then,  as  between  the 
company  and  other  people,  the  entire  space 
between  the  depot  and  the  train  must  be  re- 
garded the  same  as  if  it  all  together  con- 
stituted the  platform. 

One  of  the  special  questions  presented  to 
the  jury  in  this  case,  and  Its  answer  thereto, 
reads:  "Q.  29.  If  you  find  that  the  defend- 
ant, the  Atchison,  Topeka  &  Santa  F«  Rail- 
way Company,  was  negligent,  then  state  ful- 
ly, first,  in  what  respect  it  was  negligent; 
and,  second,  what  agent  or  employ^  was 
guilty  of  such  negligence.  A.  Because  It  al- 
lowed the  main  track  next  to  the  station  to 
be  used  as  a  platform  to  transfer  passengers, 
baggage,  mail,  and  express  from  the  north- 
bound passenger  train,  known  as  'No.  307,' 
to  and  from  the  station,  that  said  company 
had  no  proper  signals,  alarms,  and  safe- 
guards at  Aurora;  second,  that  the  train 
crew  of  the  south-bound  train  No.  306  failed 
to  either  ring  the  bell  or  blow  the  whistle  on 
approaching  the  station."  Under  this  finding 
of  fact,  it  will  be  unnecessary  to  consider  the 
strict  legal  relation  existing  between  the 
plaintiff  and  the  company,  or  to  define  the 
exact  degree  of  diligence  due  from  the  com- 
pany to  the  plaintiff.  It  Is  conceded  that  the 
plaintiff  was  rightfully  where  he  received 
the  Injury,  and  that  the  company  owed  him 
at  least  reasonable  and  ordinary  care.  Un- 
der this  conceded  rule,  we  think  the  case  may 
be  decided.  What  constitutes  ordinary  care 
must  always  be  determined  from  the  circum- 
stances of  the  situation  being  considered.  In 
1  Thomp.  on  Neg.  {  25.  It  Is  said:  "The  care, 
caution,  and  diligence  required  by  the  law 
Is  always  measured  by  the  circumstances  of 
the  particular  case,  and  the  rule  of  admeas- 
urement Is  'the  greater  the  hazard,  the  great- 
er the  care  required." "  The  situation  pre- 
sented in  this  case  shows  that  the  plaintiff  In 
error,  when  It  ran  the  tralfi  going  south  Into 
the  station,  was  chargeable  with  notice  that 
Its  patrons  and  other  people  were  scattered 
over  the  space  between  the  depot  and  the 
other  train,  engaged,  as  people  are  on  such 
occasions,  removing  baggage,  hurrying  on 
and  off  the  train,  giving  and  receiving  part- 
ing and  welcoming  salutations,  and  were  gen- 
erally In  a  state  of  confusion,  which  would 
make  them  less  liable  to  notice  the  approach 
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of  danger  and  less  prepared  to  avoid  It  than 
under  ordinary  circumstances.  It  knew  that 
the  people  so  situated  had  a  right  to  feel 
secure  and  safe  from  any  danger  on  account 
of  the  negligent  operation  of  trains  In  their 
midst,  and  wonld  feel  entirely  free  from  any 
necessity  for  the  exercise  of  care  or  caution. 
These  and  other  conditions  always  present 
upon  such  occasions  constitute  the  situation, 
by  which  must  be  measured  the  degree  of 
care  with  which  a  person  of  ordinary  caution 
and  prudence  would  run  a  passenger  train 
among  people  thus  engaged.  The  conduct  of 
the  company  In  running  Its  train  at  a  high 
rate  of  speed,  without  warning  of  any  kind, 
was  culpable  negligence.  The  plaintiff  and 
other  persons  there  were  under  no  duty  or 
obligation  to  anticipate  and  guard  against 
negligence  on  the  part  of  the  railroad  com- 
pany. They  had  the  right  to  feel  secure 
from  injury  on  account  of  passing  trains. 
They  might  rest  upon  this  feeling  of  security 
until  warned  or  notified  of  danger.  The  ordi- 
nary rule  of  "look  and  listen"  has  no  applica- 
tion to  such  a  situation.  When  a  railroad 
operates  a  train  under  such  circumstances.  It 
assumes  the  peril.  These  conclusions  result 
from  the  application  of  the  most  obvious 
and  familiar  rules  of  human  conduct.  2 
Shearman  &  Redflold  on  Neg.  |  525;  1  Thomp. 
on  Neg.  ii  25-31,  968  et  seq.;  3  Thomp.  on 
Xeg.  S  2705;  Tubbs  v.  Michigan  Central  Rail- 
road Co.,  107  Mich.  108,  (U  N.  W.  1061,  61 
Am.  St.  Rep.  320;  Terry  v.  Jewett,  78  N.  Y. 
338;  Brassell  v.  N.  Y.  Cent.  &  H.  R.  R.  Co., 
84  N,  Y.  241;  Denver  &  R.  G.  R.  Co.  v.  Hodg- 
son, 18  Colo.  117,  31  I'ac.  954. 

The  Judgment  Is  affirmed.    All  the  Justices 
concurring. 


(76  Kan.  U») 

WAKE  V.  SPINNEY. 

(Supreme  Court  of  Kansafi.    July  5,  1907.    Re- 
hearing Denied  Oct.  5,  1907.) 

CoNTBACTs  —  Illegality  —  Parties  in  Pabi 
Delicto — ^Relief— Pkincipal  and  Aoent— 
Accounting. 

A  principal  who  places  money  in  the  bands 
of  an  agent  to  be  disbursed  to  others,  and  for 
an  illegal  puriwse,  does  not  necessarily  forfeit 
his  riglit  to  such  money,  but  may  require  the 
agent  to  account  to  him  for  so  much  of  it  as  has 
not  been  expended  or  appropriated  to  the  unlaw- 
ful purpose. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  ConUacts,  Si  684,  688.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  (boun- 
ty;  A.  W.  Dana,  Judge. 

Action  by  E.  C.  Spinney  against  M.  Ware. 
Judgment  for  plalntltF,  and  defendant  brings 
error.    Affirmed. 

Action  to  recover  $2,500  given  by  Edmund 
C.  Spinney  to  M.  Ware  for  the  alleged  pur- 
I)ose  of  paying  the  necessary  expenses  inci- 
dent to  the  convening  of  the  board  of  direc- 
tors of  the  National  Aid  Association,  but 
which,  it  was  alleged,  was  not  used  for  that 


purpose,  and  that  Ware  had  refused  to  ac- 
count for  or  return  the  money  upon  demand. 
Ware's  answer  was  a  general  denial.  On  thr. 
trial  it  was  shown  that  $150  was  first  paid, 
and  later  a  payment  of  $2,350  was  made,  when 
the  following  receipt  was  given:  "Topeka, 
Kans.,  Oct  25,  1901.  Received  of  E.  C.  Spin- 
ney, twenty-three  hundred  and  fifty  dollars 
($2,350)  to  be  used  to  pay  necessary  expenses 
of  combining  the  management  of  the  National 
Aid  Asso.  and  the  Bankers'  Union  of  the 
World,  as  per  contract,  if  such  comblnatloD 
shall  be  effected,  and  to  be  returned  to  E.  C. 
Spinney,  in  case  it  is  not.  [Signed]  M.  Ware, 
S.  D.  Cooley. '  The  preliminary  agreement  is 
as  follows :  "Oct.  12,  1901.  Memorandum  of 
agreement  between  L.  K.  Lewis,  president,  S. 
D.  Cooley,  secretary,  M.  Ware,  medical  di- 
rector, Harry  Wright,  director,  and  the  Na- 
tional Aid  Association,  and  E.  C.  Spinney, 
president  and  general  manager  of  the  Bank- 
ers' Union  of  the  World.  (1)  Cooley,  Lewis, 
Ware,  and  Wright  agree  to  work  faithfully 
to  secure  a  combination  and  amalgamation 
of  the  National  Aid  and  the  Bankers'  Union 
of  the  World.  (2)  Spinney  and  the  Bankers' 
Union  of  the  World  agree  to  pay  Lewis,  Cool- 
ey, Ware  $12,500,  as  follows :  $2,500  as  need- 
ed subject  to  Ware's  check,  and  $10,000— 
$1,000  a  month.  (3)  Liabilities  of  which  the 
National  Aid  has  official  notice  not  exceeding 
$27,330  uncontested,  and  $7,000  contested,  to 
be  assumed  and  agreed  to  be  paid  by  the 
Bankers'  Union  of  the  World  and  Spinney, 
according  to  constitution  and  by-laws  of  the 
National  Aid.  (4)  National  Aid  to  turn  over 
office  furniture  and  supplies,  but  no  money 
except  $1,300  with  National  Security  Com- 
pany. (5)  Pt  and  Secy,  personally  gt.  that 
official  notice  has  been  received  of  liabilities 
in  excess  of  amounts  nere  named.  (6)  Spin- 
ney to  pay  all  expenses  directors  coming  to- 
gether If  deal  fails,  not  exceeding  $150.  L. 
K,  I.«wl3,  Pres.,  S.  D.  Cooley,  Secy.,  M.  Ware. 
Med.  Dlr.,  Harry  Wright,  Director,  Bankers' 
Union  of  the  World,  by  B.  C.  Spinney,  Pres. 
and  Gen.  Mgr."  In  the  formal  agreement 
subsequently  made,  signed  by  the  offii-ers  of 
the  two  organizations  and  providing  for  their 
consolidation,  the  following  stipulations  were 
made  concerning  the  money  In  question :  "(.3) 
The  said  E.  C.  Spinney  and  the  Bankers' 
Union  of  the  World,  upon  their  part,  agree 
to  pay  to  the  said  Lewis,  Cooley,  Ware,  and 
Wright,  to  defray  the  necessary  expenses  of 
the  consummation  of  the  said  consolldutlou, 
the  sum  of  twenty-five  hundred  dollars,  as  the 
same  shall  be  needed,  which  sum  shall  be  sub- 
ject to  the  check  of  the  said  M.  Ware.  In  the 
event  that  the  said  Lewis,  Cooley,  Ware,  and 
Wright  shall  earnestly  and  faithfully  do  all 
in  their  power  to  consummate  said  consolida- 
tion, and  shall,  through  no  fault  of  theirs 
or  either  of  them  fall  therein,  then,  and  in 
that  event,  the  said  E.  C.  Spinney  and  the  said 
the  Bankers'  Union  shall  pay  only  one-half 
of  the  expenses  of  convening  the  said  board 
of  directors  of  the  said  association,  which. 
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In  no  event,  shall  exceed  three  hundred  dol- 
lars, one-half  thereof,  one  hundred  and  fifty- 
dollars,  to  be  paid  by  the  said  B.  C.  Spinney." 
In  the  same  contract  was  a  provision  to  pay 
Lewis,  Gooley,  and  Ware  the  sum  of  $10,000 
In  30  equal  monthly  Installments,  which  in- 
stallments were  evidenced  by  promissory 
notes  of  the  Bankers'  Union  by  E.  C.  Spinney 
as  president  and  also  personally.  These  notes 
became  the  subject  of  controversy  between 
the  Bankers'  Union  and  W.  T.  Scott,  an  as- 
signee of  Ware,  in  which  it  was  held  that  the 
union  was  not  bound  upon  the  notes,  but  that 
Spinney  was  personally  liable  for  their  pay- 
ment Scott  V.  Bankers'  Union,  73  Kan.  575, 
85  Pac.  604;  Bankers'  Union  t,  Crawford,  67 
Kan.  449,  73  i^ac.  79,  100  Am.  St  Rep.  465. 
Upon  all  the  testimony  in  the  case  the 
court  specially  found:  "(1)  The  defendant 
and  S.  D.  Cooley  received  from  L.  A.  Stebblns 
the  sum  of  $150  paid  to  him  by  the  plaintiff 
by  bis  check  of  October  12,  1901.  (2)  The 
$150  referred  to  In  finding  No.  1  was  used 
and  applied  by  S.  D.  Cooley  In  part  payment 
of  the  expenses  of  holding  the  directors'  meet- 
ing of  October  26,  1901,  of  the  board  of  di- 
rectors of  the  National  Aid  Association.  (3) 
The  balance  of  the  expenses  of  the  directors' 
meeting  mentioned  In  the  second  finding  here- 
in was  paid  by  S.  D.  Cooley  with  the  funds 
of  the  National  Aid  Association.  (314)  That 
on  October  26,  1901,  the  plaintiff  deiroslted 
in  the  Central  National  Bank  of  Topeka, 
Kan.,  a  draft  or  check  drawn  by  the  Bankers' 
Union  of  the  World  on  a  bank  In  Omaha  for 
$1,400,  and  a  check  drawn  by  the  plaintiff  on 
a  bank  in  Omaha  for  $1,000,  and  received  in 
lieu  thereof  a  deposit  slip  or  ticket  showing 
that  plaintiff  had  deposited  to  the  credit  of 
M.  Ware  $2,3.'50  and  $50  In  cash.  That  said 
money  was  received  by  said  defendant  to  dis- 
burse to  others  in  behalf  of  plaintiff.  (4) 
The  defendant  received  the  $2,350  deposited 
by  plaintiff  in  the  Central  National  Bank  to 
the  credit  of  said  M.  Ware  on  October  26, 
1901.  (4%)  The  court  finds  from  the  evidence 
that  the  purpose  for  which  the  money  In  con- 
troversy was  delivered  to  and  placed  In  the 
hands  of  defendant  was  to  bring  about,  ef- 
fect, and  consummate  a  combination  and  con- 
solidation of  the  National  Aid  Association,  a 
fraternal  beneficiary  association,  being  a  cor- 
poration organized  under  the  laws  of  the 
state  of  Kansas,  and  the  Bankers'  Union  of 
the  World,  a  fraternal  beneficiary  associa- 
tion, being  a  coi-poratlon  organized  under  the 
laws  of  the  state  of  Nebraska,  in  pursuance 
of  and  as  provided  in  the  written  memo- 
randum of  agreement  of  October  12,  1901, 
as  supplemented  by  the  written  contract  of 
October  26,  1901,  In  evidence  herein.  (.'>) 
No  part  of  said  $2,350  deposited  by  the 
plaintiff  In  the  Central  National  Bank  to  the 
credit  of  said  M.  Ware  on  October  26,  1901, 
was  used  In  paying  the  necessary  expenses 
of  holding  the  directors'  meeting  of  the  board 
of  directors  of  the  National  Aid  Association 


of  October  26,  190L  (6)  The  directors'  meet- 
ing of  the  board  of  directors  of  the  National 
Aid  Association  of  October  26,  1901,  was  call- 
ed and  held  for  the  purpose  of  combining  the 
management  of  the  National  Aid  Association 
and  the  Bankers'  Union  of  the  World.  (7) 
The  combining  the  management  of  the  Na- 
tional Aid  Association  and  the  Bankers' 
Union  of  the  World  contemplated  was  effect- 
ed by  the  resignation  of  the  officers  of  the 
National  Aid  Association  and  the  election  of 
such  officers  in  their  stead  of  persons  hold- 
ing the  managing  offices  of  the  Bankers* 
Union  of  the  World,  and  such  resignation, 
election,  and  substitution  was  fully  effected 
by  the  action  of  the  directors'  meeting  of 
the  board  of  directors  of  the  National  Aid 
Association  of  October  26,  1901.  (8)  The 
management  of  the  National  Aid  Association 
and  the  Bankers'  Union  of  the  World  was 
combined  by  the  action  of  the  directors' 
meeting  of  October  26,  1901,  of  the  board  of 
dlrectprs  of  the  National  Aid  Association.  (9) 
None  of  the  disbursements  by  the  defendant 
of  the  $2,350  received  by  him  from  the  plain- 
tiff by  the  deposit  in  the  Central  National 
Bank  to  the  credit  of  said  M.  Ware  were  for 
the  necessary  exi^euses  of  combining  the  man- 
agement of  the  National  Aid  Association  and 
the  Bankers'  Union  of  the  World  other  than 
the  $670  paid  Harry  Wright  and  the  $30  paid 
for  the  banquet  at  the  Hotel  Throop.  (10) 
The  plaintiff  demanded  of  defendant  the  mon- 
ey remaining  in  his  bands  and  not  used  in 
paying  the  necessary  expenses  of  combining 
the  management  of  the  National  Aid  Associa- 
tion and  the  Bankers'  Union  of  the  World 
before  the  commencement  of  this  action. 
(lO'/j)  That  said  defendpnt  did  not  comply 
with  the  demand  maiU  upon  him  by  the 
plaintiff,  and  has  not  accounted  for  $1,650 
remaining  of  the  $2,350  so  received  by  him, 
after  paying  Wright  $670,  and  after  paying 
$30  for  the  banquet  at  the  Hotel  Throop." 

Conclusion  of  Law:  "Plaintiff  is  entitled 
to  judgment  against  defendant  for  $1,650, 
with  interest  at  6  per  cent  from  November 
26,  1901." 

Judgment  was  accordingly  entered,  of 
which  Ware  complains. 

Geo.  E.  Overmeyer  and  B'rank  Doster,  for 
plaintiff  in  error.  E.  A.  Austin,  for  defend- 
ant in  error. 

JOHNSTON.  C.  J.  (after  stating  the  facts 
as  above).  The  error  assigned  by  Ware  Is 
that  the  judgment  of  the  trial  court  was 
against  the  law  and  the  evidence,  and  con- 
trary to  the  findings  made  by  the  court  Itself. 
It  Is  Insisted  that  the  evidence,  written  or 
oral,  shows  Ware  to  have  been  acting  in  a 
fiduciary  capacity,  that  the  money  was  paid 
to  him  to  Indnce  a  violation  of  a  trust,  and 
that,  even  if  the  $2,500  was  given  to  Ware 
as  Spinney's  agent  to  pay  the  expenses  of  the 
consolidation  of  the  fraternal  organizations. 
It  was  still  part  of  a  contract  whertsla  $10.> 
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000  was  agreed  to  be  paid  to  Ware  and  his 
associates  on  personal  account.  It  la  also 
said  that  there  was  an  unexpressed  purpose 
that  the  money  should  be  corruptly  used  to 
bring  about  the  consolidation  of  the  companies. 
On  the  other  hand,  counsel  for  Spinney  calls 
attention  to  testimony  that  the  |2,500  was 
turned  over  to  Ware  to  be  used,  as  far  as  nec- 
essary, to  pay  the  expenses  of  calling  and  hold- 
ing a  meeting  of  the  directors  of  the  National 
Aid  Association,  with  a  view  of  authorizing 
the  consolidation  and  also  to  the  receipt  given 
when  the  money  was  paid,  in  which  It  was  re- 
cited that  It  was  to  be  used  to  pay  the  neces- 
sary expenses  of  combining  the  organizations. 
He  also  refers  to  the  formal  contract,  in 
which  it  was  expressly  stated  that  the  $2,500 
was  placed  with  Ware  to  defray  the  neces- 
sary exjienses  of  the  consummation  of  the 
consolidation,  as  the  same  should  be  needed. 
There  Is  sufficient  testimony  to  sustain  the 
findings  of  the  court  as  to  the  purpose  for 
which  the  money  was  paid.  It  was  placed 
with  Ware  to  be  paid  to  others  In  accom- 
plishment of  that  purpose,  and  not  for  bis 
own  use  or  benefit.  This  provision  was  In- 
dependent of  the  one  in  which  provision  was 
made  to  turn  over  to  Ware  and  others  $10- 
000  In  notes,  in  payment  of  their  personal 
claims,  and  which  were  the  subject  of  litiga- 
tion in  Scott  T.  Bankers'  Union,  73  Kaa  575, 
85  Pac.  «)04.  It  Is  contended  here  that  the 
transaction  was  not  contrary  to  good  morals, 
and  attention  Is  called  to  the  fact  that  the 
cited  case  proceeded  on  the  theory  that  it 
was  not  illegal.  While  It  was  there  held 
that  the  contract  under  which  the  notes  were 
given  to  Ware  and  others  was  not  binding  on 
the  Bankers'  Union,  It  was  enforceable  against 
Spinney,  who  had  Individually  signed  the 
notes.  In  speaking  of  the  transfer  of  the 
membership  of  the  National  Aid  Association, 
which  was  insolvent,  to  the  Bankers'  Union, 
which  was  a  going  concern.  Justice  Graves 
remarked:  "The  transaction  In  which  they 
[the  notes]  were  given  was  not  unlawful  or 
contrary  to  public  policy.  The  consolidation 
of  such  corporations  might  be  desirable  and 
useful  to  both  associations,  and  proper  and 
legitimate  in  every  way.  The  officers  of  the 
National  Aid  Association  did  not  attempt  to 
sell  their  company  nor  to  betray  their  trust 
They  only  undertook  to  advise  with  and  urge 
the  8ni)ordinate  lodges  and  members  to  con- 
sent to  tlie  proposed  merger  and  this  was 
proper.  The  National  Aid  Association  could 
not  exist  alone,  and  any  change  which  prom- 
ised protection  to  Its  certificate  holders  was 
desirable.  We  think  this  eftort  on  the  part 
of  the  otflcers  was  not  vicious,  but  commend- 
able." 

Assuming,  however,  that  the  purpose  was 
nnlawful,  as  some  of  the  testimony  tends  to 
show.  Spinney  was  not  barred  from  a  re- 
covery of  so  much  of  the  money  as  was  nn- 
3xpended.  The  general  rule  Is  that  the  law 
win  not  aid  either  party  to  an  illegel  agree- 
ment, but  an  exception  Is  made  where  the 


illegal  agreement  or  purpose  has  not  been 
carried  oat  This  was  not  an  action  to  en- 
force the  agreement  between  Spinney  and  his 
agent,  Ware,  nor  Is  the  judgment  rendered 
by  the  court  in  any  sense  an  affirmance  of 
the  agreement  Granting  that  the  purpose  of 
the  parties  la  unlawful,  the  action  is  rather 
a  repudiation  of  that  purpose  and  a  disaffirm- 
ance of  the  agreement.  "The  broad  rule  has 
been  laid  down  that,  when  money  or  property 
is  delivered  by  a  principal  to  bis  agent  for  an 
Illegal  purpose  or  carrying  Into  execution  an 
Illegal  contract,  the  agent  cannot  set  up  such 
Illegal  object  to  prevent  a  recovery  by  the 
principal  from  the  agent  of  such  money  or 
property  so  long  as  it  remains  In  bis  bauds." 
15  A.  &  E.  Kncyc.  of  Law,  1009.  In  the  note 
accompanying  this  text  may  be  found  a 
large  number  of  sustaining  authorities.  The 
agent  cannot  retain  the  money  merely  be- 
cause the  transaction  in  contemplation  was 
Illegal.  The  illegality  that  defeats  a  recov- 
ery of  the  money  is  not  In  the  intent  alone. 
It  has  been  well  said  that:  "Persons  may 
not  be  punished  either  in  civil  or  criminal 
courts  for  unlawful  Intentions.  It  is  the  con- 
gummatlon  of  these  unlawful  intentions  that 
places  a  party  without  the  law.  If  the  unlaw- 
ful Intention  Is  not  carried  out  it  nothing  is 
done  under  it,  my  servant  has  my  property 
and  I  am  entitled  to  its  return.  As  in  the 
present  case  be  is  acting  under  a  special  agen- 
cy which  I  have  a  right  to  revoke  at  any  time 
before  the  performance,  and  when  so  revoked 
I  am  entitled  to  my  own.  It  cannot  be  bet- 
ter public  policy  to  deny  me  a  recovery  of  the 
stock  than  to  encourage  my  agent  to  commit 
a  criminal  offense."  Wasserman  T.  SIoss, 
117  Cal.  425,  40  Pac.  566,  38  L.  R.  A.  176,  50 
Am.  St  Rep.  209.  Until  the  contemplated  ac- 
tion is  executed,  the  money  converted  to  the 
illegal  use,  the  parties  are  given  an  opportu- 
nity to  repent  and  rescind,  and  the  doctrine 
of  locus  penltentiaj,  as  It  Is  called,  is  applied. 
"Seeing  the  error  of  his  ways  the  law  says  a 
party  may  withdraw  from  the  transaction; 
and  It  extends  to  him  a  helping  hand  by  offer- 
ing him  the  inducement  of  giving  back  to 
him  anything  of  value  with  which  he  has 
parted."  Wasserman  v.  Sloss,  supra.  The 
same  view  was  well  expressed  by  the  Supreme 
Court  of  Maine  where  It  was  said  that: 
"The  law  encourages  a  repudiation  of  the 
Illegal  contract  even  by  a  guilty  participator, 
as  long  as  It  remains  an  executory  contract 
or  the  illegal  purpose  has  not  been  put  in 
operation.  •  •  »  It  best  comi)orts  with 
public  policy  to  arrest  the  illegal  transaction 
before  It  la  consummated."  Tyler  v.  Carlisle, 
79  Me.  210,  9  Atl.  356,  1  Am.  St  Rep.  301. 
In  Morgan  v.  Groff,  4  Barb.  (N.  Y.)  524,  It 
was  said  "that  as  long  as  the  money  deposit- 
ed wltb  an  agent  for  an  illegal  purpose  re- 
mains unemployed,  or  if  the  purpose  be  coun- 
termanded by  the  principal  before  Its  applica- 
tion, It  Is  a  debt  which  can  be  recovered  from 
tbe  agent  by  the  principal,  either  at  law  or 
in  equity." 
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The  principle  of  these  cases  has  been  adopt- 
ed and  applied  in  this  state.  In  the  case  of 
Hardy  v.  Jones,  63  Kan.  8,  94  Pac.  969,  88 
Am.  St.  Rep.  223,  an  action  was  brought  by  a 
principal  to  require  bis  agents  to  account  to 
bim  for  money  placed  In  their  bauds  to  pur- 
chase property  at  a  judicial  sale,  under  an 
agreement  which  had  for  Its  puri>08e  the 
suppression  of  competition  at  the  sale.  Aft- 
er the  sale  there  remained  In  the  hands  of 
the  agents  a  portion  of  the  fund  placed  in 
their  hands,  and  they  refused  to  account  for 
this,  on  the  ground  that  their  agreement  was 
void  as  against  public  policy.  The  court  re- 
fused to  listen  to  this  reason  or  excuse,  say- 
ing: "That  as  long  as  an  illegal  contract  re- 
mains unexecuted  neither  party  can  be  held 
to  its  terms.  At  any  time  before  Hardy  and 
Turblsh  had  acted  In  behalf  of  Jones,  the 
latter  might  have  revoked  their  authority  or 
they,  upon  their  part,  might  have  refused  to 
execute  their  agency,  but  even  in  such  case 
the  agents  could  have  been  compelled  to  ac- 
count to  their  principal  for  his  money.  So 
likewise  will  they  be  compelled  to  account 
for  auy  unexpended  balance  remaining  over 
from  the  execution  of  the  Illegal  agreement. 
The  surplus  money  now  held  by  them  Is  not 
held  In  pursuance  of  an  illegal  agreement  to 
suppress  competition  at  a  Judicial  sale.  The 
sale  has  been  had,  and  the  unexpended  pur- 
chase money  is  now  held  by  the  plaintiff  In 
error  the  same  as  they  would  hold  any  other 
money  of  the  defendant  In  error."  See,  also. 
Pollock  V.  Agner,  54  Kan.  (518.  38  Pac.  781; 
Peters  v.  Grim,  149  Pa.  IM,  24  Atl.  192.  34 
Am.  St.  Rep.  599;  Adams  Express  Co.  v. 
Reno,  48  Mo.  204;  Bank  v.  Wallace.  61  X.  H. 
24:  Norton  v.  Bllnn.  39  Ohio  St.  145;  Kie- 
wert  V.  Rindskopf,  46  Wis.  481,  1  N.  W.  ISii, 
32  Am.  Rep.  731;  Clarke  v.  Brown,  77  (Ja. 
600,  4  Am.  St.  Rep.  98;  Congress,  etc.. 
Springs  Co.  v.  Knowlton,  103  U.  S.  49,  26 
L.  Etl.  347;  "Wood  on  Master  and  Servant, 
8  202;  Dunlap'a  Paley  on  Agency.  •06;  9 
Cyc.  554-557.  The  fact  that  Ware  was  an 
officer  of  and  owed  duties  to  the  National 
Aid  Association  does  not  affect  the  applica- 
tion of  the  rule  requiring  him  to  account  for 
the  money  received  and  not  yet  disbursed. 
It  is  assumed  that  he  was  acting  unlawfully, 
but  he  was  acting  as  the  representative  of 
Spinney,  and  held  ^inney's  money  to  be  used 
for  the  purpose  stated.  Under  the  rule  of 
the  authorities,  it  is  his  duty  to  account  to 
Spinney  for  the  unexpended  portion  of  the 
money,  aud  this  duty  does  not  arise  out  of 
the  illegal  agreement  and  purpose,  but  out  of 
tbe  receipt  and  retention  of  the  money  of  an- 
other, and  which  has  not  been  converted  to 
the  proposed  illegal  use. 

There  appears  to  be  nothing  substantial  in 
the  claim  that  there  was  a  departure  from 
the  pleadings,  nor  do  we  find  auy  ground  for 
a  reversal. 

The  Judgment  will  therefore  be  affirmed. 
All  the  Justices  concurring. 


(7S  Kan.  IK) 
HAVEL  ▼.  DECATUR  COUNTY  AB- 
STRACT  CO. 
(Supreme  Court  of  Kansas.    July  5,  1907.    Re- 
bearins  Denied  Oct.  5,  1907.) 

1.  Taxation— Tax  Debd— Validity— lanruu- 

LABITIES. 

A  tax  deed,  which  has  been  recorded  more 
than  five  years,  and  under  which  the  purchaser 
and  his  grantee  have,  since  its  issuance,  been 
in  the  actual  continuous  possession  of  tbe  land, 
making  valuable  improvements  thereon,  will 
not  be  held  void  on  its  face  by  reason  of  not 
being  in  the  exact  form  prescrii)ed  by  the  stat- 
ute, provided  all  the  essential  facts  prescribed 
in  the  statutory  form  are.  by  a  fair  construc- 
tion of  the  language  of  the  deed,  therein  re- 
cited. 

[Ed.  Note.— For  ca.ses  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  $  1.T04.] 

2.  Same — Residente  of  Pubchaseb. 

The  residence  of  the  purchaser  who  is 
named  in  a  tax  deed  and  who  is  not  fictitious 
is  not,  in  a  legal  sense,  a  recital  therein,  and 
tlie  omiKsion  thereof  will  not  render  the  deed 
void  upon  its  face. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  8  1504.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Rawlins  Coun- 
ty;   A.  C.  T.  Geiger,  Judge. 

Action  by  Rozi  Ilavel  against  the  Deca- 
tur County  Alxstract  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Reversed  and  remanded,  with  Instructions 
to  enter  Judgment  for  plaintiff. 

The  plaintiff  in  error  brought  suit  In  tbe 
district  court  of  Rawlins  county  to  quiet 
her  title  to  a  tract  of  land  which  she  claim- 
ed to  own  in  that  county.  The  defendant 
abstract  company  answered,  denying  the 
plaintiff's  title,  and  set  up  a  mortgage  on 
tbe  land  and  asked  a  foreclosure  thereof. 
At  the  trial,  It  developed  that  the  plaintiff's 
title  rested  upon  a  tax  deed  issued  to  C.  F. 
McGrew  more  than  five  years  before  the 
conuiiencenient  of  the  action.  The  court 
adjudged  the  tax  deed  void,  and  allowed  the 
plaintiff  a  first  lien  for  taxes  paid,  and 
awarded  the  defendant  a  second  lien  for 
the  amount  of  its  mortgage,  aud  ordered  a 
foreclosure  and  sale  of  tbe  lauds  to  satisfy 
the  liens.    The  plaintiff  brings  the  case  here. 

J.  P.  Noble,  for  plaintiff  In  error.  Demp- 
ster Scott,  for  defendant  in  error. 

SMITH,  J.  As  said  in  tbe  brief  of  each 
party,  the  only  question  In  this  case  is 
whether  the  tax  deed  is  void  upon  Its  face. 
If  the  deed  is  void,  the  Judgment  should  be 
affirmed;  otherwise,  tbe  plaintiff  is  entitled 
to  all  the  relief  prayed  for  in  her  petition,, 
and  tbe  defendant  is  entitled  to  nutUIug. 

The  deed  was  duly  acknowledged  and 
was  duly  recorded  on  the  day  following  its 
issuance.  The  court  also  finds  that  tbe 
plaintiff  and  ber  Immediate  grantors  bad 
been  in  the  actual  possession  of  tbe  land 
from  the  date  of  the  deed  to  the  time  of  the 
trial,  and  had  paid  all  the  subsequent  taxes, 
and  had  made  valuable  improvements  there- 
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on.  The  tract  of  land  In  question  Is  the 
southeast  quarter  of  section  17  In  township 
3  of  range  32,  in  Rawlins  county.  The  tax 
deed  was  offered  in  evidence,  and  on  ob- 
jection was  excluded  as  void  upon  Its  face. 
Omitting  the  acl^nowledgment  and  certificate 
of  filing  and  recording  it  reads : 

"Tax  Deed. 

"Rawlins  County  to  C.  F.  McGrew.  Piled 
for  record  this  8th  day  of  December,  A.  D. 
1808.  at  10:25  a.  m.  Paul  Haller,  Register  of 
Deeds,  by  Frank  E.  Robinson,  Dep. 

"Know  all  men  by  these  presents,  that 
whereas,  the  hereinafter  described  tracts  or 
pieces  of  ground,  situated  In  the  county  of 
Rawlins  and  state  of  Kansas,  were  subject 
to  taxation  for  the  year  A.  D.  1894;  and 
whereas,  the  taxes  assessed  upon  said  re- 
spective tracts  and  pieces  of  real  property, 
for  the  year  aforesaid,  remained  due  and 
unpaid  at  the  date  of  the  sale  hereinafter 
mentioned;  and  whereas,  the  treasurer  of 
said  county  did,  on  the  Sd  day  of  September, 
A.  D.  1895,  by  virtue  of  the. authority  la  him 
vested  by  law,  at  (an  adjourned  sale  of) 
the  sale  l)egun  and  publicly  held  on  the 
first  Tuesday  of  September,  A.  D.  1895,  ex- 
pose to  public  sale  at  the  county  seat  of  said 
county  in  substantial  conformity  with  all 
the  requisitions  of  the  statute  in  such  case 
made  and  provided  each  of  said  tracts  and 
pieces  of  ground  separately  for  the  pay- 
ment of  the  taxes,  Interest  and  costs,  then 
due  and  remaining  unpaid  upon  said  tracts 
and  pieces  of  ground,  respectively;  and 
whereas,  at  the  place  aforesaid,  said  tracts 
and  pieces  of  ground  could  not  l>e  sold  for 
the  amount  of  taxes  and  charges  thereon, 
and  was  therefore  bid  off  by  the  county 
treasurer  for  said  county,  for  the  whole 
amount  of  taxes  and  charges  then  due  there- 
on ;  tlie  said  amount  being  herein  stated  as 
follows,  to  wit: 

The    SE4  of  Sec.    1,  Town  1,  Range  31,  for $20.46 

The  NE4  of  See.  12,  Town  1,  Range  32,  for »13.67 

The  NG4  of  Sec.  10,  Town  1,  Range  3S,  for jl9.;6 

The  E2  of 

NB4  of  Sec.    a,  Town  2,  Range  32.  for $  5.42 

The  8^4  of  Sec.  25,  Town  2,  Range  32,  for $21.70 

The  NE4  of  Sec.  20,  Town  2,  Range  34.  for $12.45 

The  SW4  of  Sec.  15,  Town  2,  Range  36,  for $10.80 

The  SE4  of  Sec.  17,  Town  3,  Range  32,  for $  9.S3 

The  SW4  of  Sec.  24,  Town  4,  Range  31,  tor $19.02 

And  whereas,  for  the  sums  of 

$30.65  tor  the  SEi4  of  Sec.  1,  Town  1,  Range  31,  and 
$20.22  for  the  NE4  of  Sec.  12,  Town  1,  Range  32,  and 
$29.46  for  the  NE4  of  Sec.  10,  Town  1,  Range  35,  and 
I  8.13  tor  the  E2 

NB4  of  Sec.  9,  Town  2,  Range  32.  and 
$32.55  for  the  SW'4  of  Sec.  25,  Town  2.  Range  32,  and 
$18.65  for  the  NB4  of  Sec.  20,  Town  2,  Range  34,  and 
416.20  for  the  SW4  of  Sec.  13,  Town  2,  Range  36,  and 
$U.7«  for  the  SE4  of  Sec.  17,  Town  3,  Range  32,  and 
$28.50  for  the  SW4  of  Sec.  24,  Town  4,  Range  31, 

^aggregating  the  sum  of  one  hundred  ninety- 
nine  dollars  and  six  cents,  paid  to  the 
treasurer  of  said  county,  on  the  7th  day  of 
December,  A.  D.  1808,  the  said  trea.surer  did 
give  to  C.  F.  Mc(jrew  certificate  of  that  date, 
as  in  such  case  provided  by  law,  for  and  con- 
ceruiug  said  property,  and  the  county  clerk 


of  said  county  did  on  the  same  day  duly  as- 
sign to  the  purchaser  aforesaid  the  said  cer- 
tificate of  sale,  and  all  the  interest  of  said 
county  in  said  property ;  and,  whereas,  three 
years  have  elapsed  since  the  date  of  said 
sale,  and  the  said  tracts  or  pieces  of  ground 
have  not  been  redeemed  therefrom  as  pro- 
vided by  law : 

"Now,  therefore,  I,  Frank  Johnson,  county 
clerk  of  the  county  aforesaid,  for  and  in  con- 
sideration of  the  sum  of  one  hundred  ninety- 
nine  dollars  and  six  cents,  taxes,  costs,  atid 
interest  due  on  said  land  for  the  year  A.  D. 
1894,  by  him  to  the  treasurer  paid  as  afore- 
said, and  by  virtue  of  the  statute  in  such 
case  made  and  provided,  have  granted,  bar- 
gained, and  sold,  and  by  these  presents  do 
grant,  bargain,  and  sell,  unto  the  said  C.  F. 
McGrew  his  heirs  and  assigns,  the  real  prop- 
erty hereinbefore  described,  to  have  and  to 
hold,  unto  him,  the  said  C.  F.  McGrew,  bis 
heirs  and  assigns,  forever,  subject,  however, 
to  all  rights  of  redemption  provided  by  law. 

"In  witness  whereof,  I,  Frank  Jotmson, 
county  clerk  as  aforesaid,  by  virtue  of  author- 
ity aforesaid,  have  hereunto  subscribed  my 
name  and  affixed  the  ofilclal  seal  of  said  coun- 
ty, on  this  7th  day  of  I>ecember,  A.  D.  1898. 

"F'rank  Johnson,  County  Clerk.      [Seal.] 

•■f.TOc.  I.  R.  S.  affixed  to  document]" 

The  deed  does  not  literally  follow  the  form 
prescribed  by  the  statute,  and  mainly  for 
this  reason  it  is  reproduced  here.  It  does 
not  follow  that  the  deed  Is  void  because  not 
In  the  exact  statutory  form,  but  to  sustain  it 
we  must  find  therein  all  the  essential  stat- 
utory requirements.  Martin  v.  Garrett,  49 
Kan.  131,  30  Pac.  168.  The  objections  to  the 
deed  are  set  forth  in  the  following  conclu- 
sions of  the  court,  to  wit:  "(5)  The  deed 
fails  to  describe  any  property  taxed.  It  de- 
scribes only  property  which  was  sold.  (6) 
The  deed  Is  for  a  large  number  of  tracts,  and 
falls  to  state  the  amount  of  tax,  interest,  and 
penalty  for  which  each  separate  tract  is  sold 
and  conveyed,  and  the  sums  or  amounts 
which  are  given  do  not,  when  computed,  make 
the  gross  or  aggregate  consideration  of  the 
deed.  (7)  None  of  the  several  tracts  are  so 
numbered  or  marked  In  any  way  that  ref- 
erence can  be  made  thereto.  (8)  The  county 
and  the  state  of  the  residence  of  the  assignee, 
O.  F.  McGrew,  does  not  appear  in  the  deed. 

(9)  The  interest  of  the  county  In  all  the  va- 
rious tracts  was  conveyed  In  one  certificate. 

(10)  The  lands  were  not  sereraliy  and  sep- 
arately taxed.  (11)  The  lands  were  not  sev- 
erally and  separately  sold.  (12)  The  lands 
were  not  severally  and  separately  bid  off  by 
the  county  treasurer  for  the  county,  but 
were  by  him  bid  off  in  one  bunch  at  one 
time.  (13)  No  sufficient  separate  considera- 
tion is  given  for  each  of  the  several  tracts 
In  the  deed,  nor  for  the  tracts  involved  In 
this  case.  (14)  The  consideration  charged  for 
the  tract  in  question  appears  to  be  in  excess 
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of  the  amount  legally  cbargeable  for  the  cer- 
tificate given  to  the  assignee,  C.  F.  McGrew, 
and  assigned  to  him  by  the  county  clerk.  (15) 
Said  deed  contains  several  separate  tracts  of 
land,  and  tbe  same  were  not  purchased  at 
any  tax  sale." 

A  comparison  of  the  language  of  the  deed 
with  the  form  prescribed  by  the  statute  (sec- 
tion 7676,  Gen.  St.  1901)  shows  conclusion  5 
to  be  very  technical.  The  prescribed  form  has 
the  description  of  the  land  subject  to  taxation 
at  the  beginning  of  the  deed,  and  the  land 
sold  Is  thereinafter  referred  to  as  "the  real 
property  above  described."  In  this  deed,  the 
land  subject  to  taxation  la  described  as  "the 
hereinafter  described  tracts  or  pieces  of 
ground,"  and  tbe  land  sold  is  fully  therein- 
after described.  One  way  of  describing  the 
land  Is  as  definite  as  the  other,  and  neither 
can  lead  to  mistake. 

Oonclusion  6,  except  so  far  as  it  evinces  a 
mistake  in  computation  by  the  court.  Is  evl- 
doitly  based  upon  the  statutory  form  where 
taxes  paid  subsequently  to  the  sale  form  a 
part  of  the  consideration  for  the  deed,  which 
Is  not  the  case  here. 

The  omission,  noted  in  conclusion  7, 
would  occur  had  the  statutory  form  been 
literally  followed. 

As  stated  in  conclusion  8,  the  deed  does 
not  give  the  residence  of  the  assignee  of  tbe 
certificate,  who  Is  also  tbe  grantee,  althongh 
the  statutory  form  leaves  a  blank  for  that 
purpose.  Ttae  mention  of  the  county  in 
which  the  purchaser  resides,  however,  bardly 
amounts  to  one  of  the  recitals  of  a  tax  deed 
In  any  strict  sense.  "A  recital  in  a  deed  Is 
defined  to  be  the  setting  down  or  report  of 
something  done  before,  or,  more  specifically, 
the  narrative  of  tbe  previous  agreements  or 
matters  of  fact  npon  which  the  transaction  Is 
founded."  24  A.  &  E.  Encyc.  of  L,  57.  The 
residence  of  the  purchaser  has  no  relation  to 
tbe  tax  proceedings — does  not  afTect  them  In 
any  way.  Moreover,  the  prescribed  form  does 
not  contemplate  a  statement  that  tbe  pur- 
chaser is  a  resident  of  a  certain  county.  The 
recital  of  fact  Is  that  the  assignment  was 
made  to  a  certain  person,  who  is  indicated 
by  bis  name  and  residence.  The  reasonable 
conclusion  seems  to  be  that  the  Legislature 
In  preparing  a  form  for  such  conveyances 
merely  conformed  to  the  general  practice  of 
conveyancers  of  adding  to  the  name  of  tbe 
grantee  tbe  county  and  state  of  his  residence 
— that  the  reference  thereto  was  intended 
merely  as  a  part  of  the  designation  of  tbe 
purchaser,  and  not  as  an  independent  fact 
essential  to  the  validity  of  the  deed.  Al- 
though the  blanks  left  for  the  residence  fol- 
low the  ones  left  for  the  names  of  the  original 
purchaser  and  his  assignee,  not  that  left  for 
the  grantee  of  the  deed,  this  Is  plainly  because 
in  the  orderly  recital  of  tbe  proceedings  tbe 


name  of  the  grantee  Is  first  stated  In  con- 
nection with  tbe  sale  of  tbe  land  or  the  as- 
signment of  tbe  certificate,  and  naturally  pro- 
vision is  mnde  for  the  addition  of  the  county 
and  state  of  liis  residence  where  his  name 
Is  mentioned  for  the  first  rather  than  for  the 
last  time.  It  is  wortliy  of  mention  that  In 
Dodge  V.  Emmons,  34  Kan.  ~Z2,  9  Pac.  931, 
as  well  as  in  Edwards  v.  Sims,  40  Kan. 
235, 19  Pac.  710,  a  tax  deed  was  upheld  which 
was  set  out  In  full  In  the  opinion  and  did 
not  state  tbe  residence  of  the  assignee  or 
grantee.  Tbe  point  here  urged  was  not  raised 
in  either  of  these  cases,  and  therefore  they  do 
not  amount  to  authorities  upon  the  proposi- 
tion, but  the  fact  tbat  tbe  obvious  omission 
was  not  made  a  ground  of  attack  afTords 
some  Indication  that  tbe  view  here  announced 
was  regarded  by  a  part  of  the  profession  as 
too  plainly  correct  for  serious  challenge. 
A  somewhat  similar  question  has  been  raised 
under  an  earlier  statute.  Tbe  statutory- 
form  of  tax  deed  formerly  contained  tbe 
word  "witnesses"  opposite  the  signature  of 
tbe  county  clerk.  Comp.  Laws  1862,  p.  879. 
c.  198,  {  10.  It  was  contended  in  McCausUn 
y.  McGulre,  14  Kan.  234,  that  this  amounted 
to  a  requirement  that  the  clerk's  signature 
should  be  attested  by  "witnesses,"  tbat  Is 
by  at  least  two  persons,  but  tbe  contention 
was  denied  upon  a  full  discussion.  The 
same  conclusion  was  stated  In  the  last  para- 
graph of  tbe  syllabns  In  Stebbins  v.  Guthrie, 
4  Kan.  353.  It  is  diflBcult  to  conceive  bow 
the  statement  of  tbe  assignee's  residence 
could  be  of  any  benefit  to  any  person  claim- 
ing an  interest  in  the  land,  or  how  the  omis- 
sion thereof  could  be  prejudicial  to  him,  any 
more  than  the  omission  of  the  residence  of 
tbe  maker  from  a  promissory  note.  How- 
ever, if  It  were  really  a  recital,  or  If  the 
statute  specifically  required  it  to  be  stated. 
It  should  be  held  essential.  Tbe  omission  is 
as  to  a  mere  matter  of  form,  and,  not  being 
prejudicial,  will  be  disregarded. 

Conclusion  9  simply  points  out  an  Irregular- 
ity in  the  certificate,  and  does  not  render  the 
tax  deed  void  upon  Its  face. 

Conclusions  10, 11, 12, 13,  and  15  seem  to  be 
In  direct  contradiction  of  tbe  recitals  In  the 
deed. 

As  to  conclusion  14,  a  computation  shows 
tbat  ttae  amount  charged  against  the  tract 
is  about  20  cents  in  excess  of  tbe  amount 
for  which  it  was  bid  in  by  tbe  coimty  treas- 
urer, with  interest  to  date  of  the  deed.  Legal 
fees  could  easily  cover  this  discrepancy. 

We  conclude  tbat  the  tax  deed  Is  not  void 
upon  its  face,  and  hence  the  plaintiff  is  en- 
titled to  the  relief  prayed  for.  The  judgment 
Is  reversed,  and  the  case  Is  remanded,  with  In- 
structions to  enter  Judgment  for  the  plaintiff 
in  accordance  with  tbe  views  herein  ex- 
pressed.   All  the  Justices  concurring. 
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(7t  Kan.  222) 

HUBBARD  et  al.  v.  CHENEY  et  al. 

(Supreme    Court   of   Kansas.    July   5,   1907. 
Kehearing  Denied  Oct.  5,  1907.) 

1.  Mortgages— What  Constitutb— Evidence. 

A  deed  purporting  to  convey  land  to  a  hus- 
band and  wife  jointly,  where  the  wife  is  named 
as  a  grantee  to  secure  payment  of  a  sum  of 
money  which  she  loans  to  her  husband  to  make 
up  the  purchase  price  of  the  land,  is,  as  to  the 
wife,  no  more  than  a  mortgage,  and,  when  the 
loan  is  paid,  her  interest  terminates,  and  his 
title  becomes  clear  and  complete,  and  the  fact 
that  the  deed  was  intended  to  oj^rate  a*  a  mort- 
gage may  be  shown  by  parol  evidence. 

2.  Evidence— Declabationb. 

In  a  controversy  between  the  heirs  of  such 
grantees  as  to  whether  the  deed  was  in  fact  a 
mortgage,  the  declarations  of  the  husband  at  the 
time  of  the  purchase  and  while  he  was  in  pos- 
session of  the  land,  explanatory  of  the  possession 
and  of  the  rights  claimed  In  the  land,  were  com- 
petent evidence. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.   35,    Mortgages,    g   98.] 

8.  Same— DocuMENTART— Lettebs. 

Declarations  of  that  character,  included  in 
letters  shown  to  have  been  actually  written 
while  the  declarant  was  in  possession  of  the 
land,  may  be  received  in  evidence,  although  they 
do  not  clearly  show  whether  or  when  the  letters 
were  received  by  the  one  to  whom  they  were  ad- 
dressed. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Diif. 
vol.  20,  Evidence,  SS  840-844.] 

(Syllabus  by  the  Courts.) 

Error  from  District  Court,  Shawnee  Coun- 
ty;  A.  W.  Dana,  Judge. 

Action  by  Frederick  R.  Hubbard  and  oth- 
ers against  Ernest  and  Maud  Cheney.  Judg- 
ment for  defendants,  and  plaintifTa  bring  er- 
ror.   Affirmed. 

T.  F.  Carver  and  J.  B.  Larimer,  for  plain- 
tiffs In  error.  J.  J.  Schenck,  for  defendants 
In  error. 


JOHNSTON,  C.  J.  This  was  an  action  by 
Frederick  R.  Hubbard,  Leverett  W.  Hubbard, 
and  Belle  Hubbard  Ransom,  cousins  and  only 
surviving  heirs  to  Jennie  E.  Cheney,  against 
Ernest  and  Maud  Cheney  to  recover  on  80- 
acre  tract  of  land  In  Shawnee  county.  Hen- 
ry W.  Cheney  was  the  husband  of  Jennie  E. 
Cheney.  In  1870,  Henry  W.  Cheney  purchas- 
ed the  land  in  controversy  for  $1,G00,  and 
1300  of  the  purchase  price  was  furnished  by 
bis  wife,  Jennie  E.  Cheney.  Both  husband 
and  wife  were  named  as  grantees  In  the  deed 
of  conveyance.  In  May,  1904,  Henry  W. 
Cheney  executed  a  will,  leaving  all  of  hla 
estate  to  Jennie  E.  Cheney,  his  wife,  and  In 
one  of  the  clauses  stated  that  It  was  his  de- 
sire that  his  wife  should  remember  bis  neph- 
ew, Ernest  R.  Cheney,  when  she  had  no  fur- 
ther use  of  the  property;  she  to  make  such 
provision  for  him  as  she  thought  just  and 
equitable.  About  a  month  later  Jennie  E. 
Cheney  made  a  will  which  contained  a  num- 
ber of  specine  devises  and  bequests,  and  left 
the  residue  of  the  estate  to  her  husband.  In 
her  will  It  was  provided:  "It  Is  also  my 
desire  that  In  case  of  the  death  of  my  hus- 


band, Henry  W.  Cheney,  while  I  am  still  liv- 
ing, that  bis  estate  shall  go  to  Ernest  and 
Maud  Cheney.  It  Is  my  express  desire  that 
my  cousin,  Charles  E.  Hubbard,  his  wife  and 
children,  are  not  to  receive  anything  from 
my  estate.  »  •  •  All  the  residue  of  my 
estate,  real,  personal  and  silxed  property,  I 
give,  devise  and  bequeath  to  my  husband, 
Henry  W.  Cheney,  with  no  conditions  or  re- 
strictions having  full  confidence  that  when  he 
shall  have  no  further  use  for  the  property  he 
will  remember  my  cousins  named  in  para- 
graph two  of  my  will  [being  the  plaintiffs  In 
error],  and  make  f.uch  provision  and  distribu- 
tion of  whatever  reniains  of  my  estate  among 
said  cousins,  as  to  ilm  may  seem  Just  and 
equitable."  On  .Tune  14,  1004,  Henry  W. 
Cheney  died,  and  18  days  later  'jIs  wife  pass- 
ed away.  The  will  of  each  was  duly  probat- 
ed, and  the  validity  of  either  has  never  been 
questioned.  The  plaintiffs  insisted  that  they 
had  a  perfect  title  to  the  land;  that  the  deed 
of  1879  to  Henry  W.  Cheney  and  Jeimle  E. 
Cheney  created  an  estate  by  the  entirety; 
that,  when  Henry  W.  Cheney  died,  his  sur- 
viving wife  became  the  absolute  owner:  and 
that  at  her  death  It  necessarily  went  to  the 
plaintiffs,  as  the  residuary  legatee  under  the 
will  was  dead,  and  the  land  not  having  been 
disposed  of  by  will,  and  Charles  E.  Hubbard, 
one  of  her  four  cousins,  having  been  express- 
ly excluded  by  the  will,  the  three  remaining 
cousins  Inherited  the  property.  On  the  oth- 
er side.  It  was  contended  that  the  deed,  al- 
though executed  Jointly  to  the  husband  and 
▼Ife,  was  a  mere  cecurlty  to  the  wife  for  the 
.^00  which  she  bad  advanced  towards  the 
purchase  price,  and  the  wife  merely  held  the 
property  In  trust  until  the  r^ayment  of  the 
borrowed  money ;  that,  when  the  money  was 
repaid,  the  husband  became  the  sole  owner 
of  the  property,  and  under  the  wills  of  both 
husband  and  wife  it  passed  to  the  defend- 
ants. Whether  the  naming  of  Jennie  E. 
Cheney  in  the  deed  was  intended  as  a  con- 
veyance to  her,  or  only  as  a  means  of  secur- 
ing the  payment  of  the  money  borrowed  from 
her,  was  the  principal  question  in  the  trial 
of  the  cause.  The  following  Interrogatories 
were  submitted  and  answered  by  the  Jury: 
"(1)  Did  Henry  W.  Cheney  purchase  the  real 
estate  in  controversy  about  1879;  Answer: 
Yes.  (2)  If  you  answer  question  No.  1  in  the 
affirmative,  then  you  may  state  whether  or 
not  Jennie  E.  Cheney,  his  wife,  loaned  him 
$300,  or  any  other  amount,  with  which  to 
make  the  purchase.  Answer:  Yes.  (3)  If 
you  answer  question  No.  2  In  the  affirmative, 
then  you  may  state  whether  or  not  there  was 
an  arrangement,  agreement,  or  understanding 
between  Henry  W.  Cheney  and  Jennie  E. 
Cheney,  his  wife,  at  the  time  of  said  pur- 
chase, that  the  title  of  the  real  estate  should 
be  taken  In  the  name  of  Henry  W.  Cheney 
ond  Jennie  E.  Cheney  Jointly  for  the  purpose 
of  securing  Jennie  E.  Cheney  in  the  money 
ehe  had  loaned  to  Henry  W.  Cheney?  An- 
swer: Yes."    In  addition  to  the  special  flnd- 
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Ings,  the  jury  found  generally  in  favor  of  the 
defendants,  and  upon  these  judgment  against 
plaintiffs  was  given. 

Plaintiffs  contend  here  that  the  conveyance 
to  husband  and  wife  jointly  created  an  es- 
tate by  the  entirety  which  could  only  be  di- 
vested by  a  conveyance  or  by  a  written  con- 
tract legally  made.  It  is  well  settled  that  a 
deed  to  land  absolute  on  its  face,  and  taken 
as  a  security,  is  no  more  than  a  mortgage. 
If  the  land  in  question  was  purchased  by 
Henry  W.  Cheney,  and  Jennie  E.  Cheney  was 
only  named  as  a  grantee  to  secure  the  pay- 
ment of  the  $300  loaned  to  her  husband  to 
msLke  up  the  purchase  price,  she  would  only 
hold  in  tnist  for  her  husband,  and  when  her 
loan  was  paid  her  interest  would  cease,  and 
his  title  become  clear  and  complete.  It  was 
competent  then  to  show  the  resulting  trust, 
that  the  deed  was  intended  to  operate  as  a 
mortgage,  by  parol  evidence,  and  the  rule  ap- 
plies where  the  instrument  is  in  form  a  joint 
deed  the  same  as  if  it  had  been  made  to  Mrs. 
Cheney  alone.  Equity,  looking  back  of  forms 
to  the  substance  of  things,  regards  the  trans- 
action as  the  parties  themselves  regarded  It, 
namely,  the  giving  and  taking  of  security  for 
borrowed  money.  The  purpose  of  the  parties 
in  having  the  deed  made  to  her,  and  that  it 
was  intended  as  a  mere  security,  which  had 
l)een  discharged,  could  be  proven  without 
writings  or  records.  Moore  v.  Wade,  8  Kan. 
380 ;  Glynn  v.  Building  Association,  22  Kan. 
746;  Bennett  v.  Wolverton,  24  Kan.  284; 
McDonald  v.  Kellogg,  30  Kan.  170,  2  Pac. 
507;  Marsh  v.  Davis,  33  Kan.  326,  6  Pac. 
612;  Hutchison  v.  Myers,  52  Kan.  290,  34 
Pac.  742. 

It  Is  claimed,  however,  that  the  evidence 
received  was  insufficient  for  that  purpose, 
and,  further,  that  the  court  admitted  testimo- 
ny that  was  incompetent.  Objections  were 
unsuccessfully  made  to  the  admission  of  let- 
ters written  by  Henry  W.  Cheney  to  his  wife 
and  sister  about  the  time  the  land  was  pur- 
chased, and  also  to  declarations  by  him  and 
his  wife  respecting  the  purchase  and  owner- 
ship of  the  land,  some  of  which  were  made 
long  after  the  purchase,  but  during  their  pos- 
session of  the  land.  These  rulings  are  not 
good  grounds  for  a  reversal  of  the  judgment. 
The  declarations  of  persons  in  possession  of 
real  property,  which  illustrate  the  character 
of  their  possession  and  explain  their  claims 
of  ownership,  are  admissible  to  show  the 
character  and  extent  of  their  claims.  State 
V.  Gumee,  14  Kan.  111.  The  rule  has  been 
applied  In  cases  where  the  possession  and 
ownership  of  personal  property  is  in  contro- 
versy. Stone  V.  Bird,  16  Kan.  488 ;  Reiley  v. 
Haynes,  38  Kan.  259,  16  Pac.  440,  5  Am.  St. 
Rep.  737.  In  an  action  of  ejectment  by  the 
grantee  against  the  heirs  of  the  grantor, 
where  the  question  was  whether  a  deed  ab- 
solute on  its  face  was  intended  as  a  mort- 
gage, the  Supreme  Court  of  Indiana  held  that 
the  declarations  of  the  grantor  while  In  pos- 
session of  the  land,  explanatory  of  the  pos- 


session and  of  the  rights  claimed  In  the  land, 
might  be  received  in  evidence.  It  was  also 
held  that  the  declarations  need  not  be  made 
while  the  claimant  is  actually  on  the  land, 
but  that  It  was  sufficient  to  establish  their 
competency  when  it  was  shown  that  It  was 
made  in  connection  with  some  act  relating  to 
the  character  of  possession,  and  which  evi- 
denced ownership.  To  that  end  the  declara- 
tions of  the  deceased  grantor  while  negotiat- 
ing for  buildings  and  insurance,  and  while 
making  improvements,  were  held  to  be  ad- 
missible. Creighton  v.  Hoppls,  99  Ind.  389. 
See,  also,  Bennett  v.  Camp,  54  Vt.  36 ;  Maus 
V.  Borne,  123  Ind.  522,  24  N.  E.  345;  Mc- 
Daneld  y.  McDaneld,  136  Ind.  603,  36  N.  E. 
286;  Fyffe  v.  Fyffe,  106  III.  646;  I>uffey  v. 
Presbyterian  Congregation,  48  Pa.  46 ;  Stock- 
ton Savings  Bank  v.  Staples,  98  Cal.  189,  32 
Pac.  936 ;  Kingsford  v.  Hood,  105  Mass.  495 ; 
Wigmore  on  Evidence,  g  1779;  2  A.  &  E. 
Encyc.  of  Law,  690. 

The  letters  written  by  Henry  W.  Clieney 
to  his  wife  and  sister  about  the  time  of  the 
purchase  of  the  land  were  competent  evi- 
dence in  the  case,  not  to  show  that  the  state- 
ments contained  in  them  were  true,  but  to 
illustrate  and  explain  the  accompanying  acts 
of  purchase  and  possession.  One  of  them,  it 
is  true,  had  very  little  in  it  that  was  material 
to  the  case;  but  its  weight  and  force  in 
showing  that  the  title  was  in  the  husband, 
and  that  the  wife  had  only  held  a  lien  on  the 
land,  was  for  the  determination  of  the  jury. 
There  is  no  force  in  the  objection  that  they 
failed  to  show  that  the  letters  were  mailed 
by  Heni-y  W.  Cheney,  or  that  his  wife  ever 
received  or  saw  them.  They  were  Identified 
as  the  letters  of  Henry  W.  Cheney,  were 
shown  to  be  in  his  handwriting,  and,  further, 
that  they  had  been  in  the  possession  of  Mrs. 
Cheney.  The  fact  that  she  received  the  let- 
ters or  the  time  of  their  reception  is  not  as 
important  as  if  the  letters  had  been  offered 
to  show  a  contract  or  some  like  purpose. 
Since  they  were  offered  to  illustrate  and 
qualify  tlie  purchase  and  possession  of  the 
land,  it  is  only  important  that  they  l>e  shown 
to  have  accompanied  the  acts  of  purchase  and 
possession,  and  hence  it  is  immaterial  wheth- 
er they  were  received  and  acted  upon  by  Mrs. 
Cheney.  The  oral  declarations  of  Henry  W. 
Clieney  while  he  was  in  possession,  testified 
to  by  a  number  of  witnesses,  are  admissible 
under  the  rule  stated.  The  declarations  made 
by  Mrs.  Cheney  while  living  on  the  land,  to 
the  effect  that  she  had  no  title  in  the  land, 
and  that  the  only  interest  she  ever  had  was 
a  lien  thereon  for  the  $300  loan,  were  dec- 
larations against  Interest,  and  are  therefore 
admissible  under  another  rule.  Some  of  the 
statements  given  in  evidence  were  rather  re- 
mote from  the  question  in  issue,  and  some  of 
them  were  immaterial ;  but  we  do  not  regard 
their  admission  to  be  prejudicial  or  to  furnish 
cause  for  reversal. 

The  judgment  of  the  district  court  will  be 
affirmed.     All  the  Justices  concurring. 
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.  (77  Kan.  813) 

MAXSE   V.   WILLIAMS. 

(Sapreme   Court   of  Kansas.    July   5,   1907. 
Rehearing  Denied  Oct.  5,  1907.) 

MORTO  AGES— UET.EASE  —VALIDITY. 

Laws  ISnn,  p.  340.  c.  1B8,  repealing  Laws 
1807,  p.  345,  c.  160,  which  latter  required  the 
recording  of  assignments  of  mortgages  and  pro- 
vided that  "a  release  by  the  Ia.st  recorded  as- 
aignee  shall  discharge  the  mortgnge,"  provided 
for  recording  assignments  and  omitted  Uie  quot- 
ed provision.  Defendant,  with  the  expectation 
of  subsequently  acquiring  title  to  certain  land 
free  from  a  mortgage,  secured  the  release  there- 
of from  the  last  assignee  of  record  at  a  time 
when  he  had  reason  to  believe  that  she  was  not 
the  owner  of  the  mortgage,  but  before  a  previoua 
assignment  thereof  by  her  to  a  third  person  had 
been  recorded.  Hrld  that,  on  foreclosure  by  the 
Ia.st  assignee,  defendant  could  not  complain  of  a 
judgment  which  credited  the  sum  paid  by  him 
'o-  such  release  on  the  amount  of  the  mortgage 
debt 

.'irror  from  District  Court,  Clark  County; 
B.  H.  Madison,  Judge. 

Action  by  Noah  Williams  against  Robert  C. 
Mayse.  There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Francis  C.  Price,  for  plaintiff  In  error.  H. 
J.  Bone  and  D.  R.  HIte,  for  defendant  In  er- 
ror. 

PER  CURIAM.  Williams  brought  this  ac- 
tion to  foreclose  a  mortgage  on  Clark  county 
land  which  had  been  executed  in  1887  and 
assigned  to  him.  In  1904,  the  records  showed 
Nancy  Brewer,  of  Springwater,  N.  Y.,  to  be 
the  assignee  of  the  mortgage,  and  Mayse, 
who  was  trying  to  buy  the  equity  of  the  own- 
er of  the  land,  wrote  to  her  and  offered  her 
$50  for  an  assignment.  She  replied  that  she 
was  nnable  to  find  the  mortgage  among  her 
papers,  but  would  write  him  If  she  succeed- 
ed in  finding  It.  He  then  wrote  and  offered 
her  |25  for  a  release,  but  asked  her  to  make 
an  affidavit,  which  he  Inclosed,  stating  that 
she  owned  the  mortgage  and  had  power  to 
release  It,  but  that  It  was  lost  and  she  was 
tmable  to  find  It  She  refused  to  make  the 
affidavit,  but  he  accepted  and  paid  for  the  re- 
lease. As  a  matter  of  fact,  Mrs.  Brewer  had 
assigned  the  mortgage  with  others  In  1901, 
but  was  not  aware  of  It  The  assignment  to 
Williams  was  not  recorded  until  after  Mayse 
secured  the  release  of  the  mortgage  and  the 
quitclaim  from  the  owner  of  the  land.  The 
court  allowed  plaintiff  In  error  a  credit  of 
the  $25  paid,  and  found  generally  for  plain- 
tiff foreclosing  the  mortgage.  It  Is  contend- 
ed that  this  was  error. 

Under  Laws  1897,  p.  345,  c.  160,  requiring 
all  such  assignments  to  be  recorded  within 
90  days  after  the  transfer,  and  providing  In 
express  terms  that  a  release  executed  to  the 
last  recorded  assignee  should  discharge  the 
mortgage,  the  release  relied  upon  here  would 
have  been  a  complete  defense  to  the  action. 
But  In  1809  that  law  was  repealed,  and  a  new 
act  (chapter  168,  p.  .340,  Laws  1899)  enacted 
in  Its  pla<'e.  In  the  latter,  the  provision  that 
a  release  by  the  last  assignee  of  record  shall 


be  effectual  to  fully  discharge  the  mortgage 
l8  omitted.  The  title  to  the  act  of  1897  is  as 
follows :  "An  act  providing  for  the  recording 
of  assignments  of  real-estate  mortgages,  and 
for  the  release  of  such  mortgages  by  assignees 
thereof,  and  providing  penalties  for  failing 
to  record  such  assignments."  And  that  of 
1899  reads:  "An  act  in  relation  to  assign- 
ments of  real-estate  mortgages,  and  to  repeal 
chapter  160  of  the  Session  Laws  of  1897." 
Whatever  the  purpose  of  the  Legislature  may 
have  been — whether,  as  suggested,  it  believ- 
ed the  former  provision  hindered  and  impair- 
ed the  usefulness  of  mortgage  notes  as  securi- 
ty— it  is  clear  that  the  provision  was  elimin- 
ated from  the  act  of  1899,  and  nothing  of  the 
kind  left  in  its  place.  Plaintiff  in  error  was 
not  a  purchaser  of  the  land  in  this  transac- 
tion. He  was  attempting  to  secure  a  release 
and  satisfaction  of  a  mortgage  from  a  person 
whom  the  evidence  shows  he  had  some  rea- 
son to  believe  might  not  be  the  owner,  with 
the  expectation  of  afterwards  acquiring  the 
title  to  the  land  free  from  the  mortgage.  The 
Judgment  we  think,  gave  him  all  that  he  was 
entitled  to  under  the  circumstances. 
Judgment  affirmed. 


FARMERS'  &  MERCHANTS'  BANK  OF 

LOS  ANGELES  v.  CITY  OP  LOS 

ANGELES.  (U  A.  1,660.) 

(Supreme  Court  of  California.    Aug.  13,  1907.) 

MnNiciPAi,  Corporations— Claims— Pbesen- 
TATiON— Recovery  op  Taxes— Pleading. 
Loa  Angeles  City  Charter,  {  208,  provide! 
that  all  claims  and  demandE  whatever  against 
the  city,  except  interest  on  bonds  and  bonds  of 
the  funded  debt,  shall  be  paid  only  on  demands 
aa  therein  nrovided  for.  Section"  209  requires 
that  such  demands  be  presented  to  the  council 
and  referred  to  its  finance  committee,  which 
shall  indorse  its  approval  or  rejection,  when  the 
council  shall  consider  the  demands  and  approve 
or  reject  in  whole  or  in  part.  Section  216  de- 
clares that  no  payment  can  be  made  from  the 
city  treasury,  or  out  of  the  public  funds  of  the 
city,  unle.sB  the  same  be  si)ecially  authorized  by 
law  or  the  charter,  or  unless  the  demand  which 
is  paid  be  audited  as  in  the  charter  provided, 
and  section  222  provides  that  no  suit  shall  be 
brought  on  any  claim  for  money  or  damages 
against  the  city  until  a  demand  for  the  same 
has  been  presented,  as  provided,  and  rejected  in 
whole  or  in  part  Held,  that  a  claim  against 
the  city  to  recover  alleged  illegal  taxes,  under 
Pol.  Code,  S  3819.  authorizing  the  recovery  of 
taxes  paid  under  protest,  by  suit,  or  under  the 
city's  charter,  was  not  maintainable  without 
allegation  and  proof  that  it  had  been  presented 
to  tne  city  for  allowance  and  rejected  in  whole 
or  in  part. 

1^     McFarland,  Henshaw,  and  Lorigan,  JJ.,  dls- 

'  senting. 

In  Bank.  Appeal  from  Superior  Court 
Los  Angeles  County;  N.  P.  <3onrey.  Judge. 

Action  by  the  Farmers'  &  Merchants'  Bank 
of  Los  Angeles  against  the  city  of  Los  Angel- 
es. From  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

W.  B.  Mathews,  City  Atty.,  and  Hartley 
Shaw,  for  appellant  Graves,  O'Melveny  it 
Shankland  (Jeff,  Paul  Chandler,  of  counsel;, 
for  respondent 
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(Cal. 


PER  CURIAM.  Tbis  Is  an  action 
brought  by  plaintiff,  a  banking  corporation, 
to  recover  from  tbe  city  of  lios  Angeles  tbe 
sum  of  ^,235.96,  alleged  to  bare  been  paid 
by  plaintiff  under  protest  for  illegal  taxes 
for  the  fiscal  year  1902-03.  A  general  de- 
murrer for  want  of  facts  sufBcient  to  con- 
stitute a  cause  of  action  was  Interposed  to 
the  complaint  and  overruled.  An  answer 
denying  certain  allegations  of  the  complaint 
having  been  filed,  the  cause  was  tried,  and 
judgment  went  for  plaintiff.  Defendant  ap- 
peals upon  the  Judgment  roll. 

It  is  contended  that  tbe  complaint  Is  fatal- 
ly defective  because  it  fails  to  aver  that  be- 
fore the  commencement  of  tlie  action  plain- 
tiff presented  any  claim  or  demand  for  the 
amount  sought  to  be  recovered,  or  any  por- 
tion thereof,  to  the  city  council  of  defendant 

Tbe  complaint  of  plaintiff  contained  no  al- 
legation whatever  as  to  the  presentation  of 
any  aucb  claim  or  demand  to  the  city  coun- 
cil, or  anything  to  show  that  the  matter  was 
In  any  way  brought  to  the  attention  of  that 
body  before  suit,  except  In  so  far  as  it  was 
presented  to  it  sitting  and  acting  as  a  board 
of  equalization  on  an  application  for  the  re- 
duction of  the  assessment.  The  freeholders' 
charter  of  the  city  contains  the  following 
provisions  in  the  matter  of  claims  and  de- 
mands: 

"Sec.  208.  All  claims  and  demands  what- 
ever against  the  city  of  Los  Angeles,  except 
interest  on  bonds  and  bonds  of  the  funded 
debt,  shall  be  paid  only  on  demands  as  here- 
in provided  for. 

"Sec.  209.  Said  demands,  •  •  •  shall 
be  presented  to  the  cotmcil  on  forms  and 
blanks  to  be  provided  by  the  city  clerk,  and 
shall  be  referred  to  Its  committee  on  finance. 
The  said  committee  shall,  by  indorsement 
thereon,  approve  or  reject  the  same.  In  whole 
or  in  part.  The  council  shall  then  consider 
tbe  said  demands  and  tbe  action  of  said  com- 
mittee thereon,  and  shall.  If  the  same  be  just 
and  l^al,  approve  the  same;  or  may,  if  it  so 
determine,  approve  In  part  or  reject  tbe 
whole.    •    •    • 

"Sec.  216.  No  payment  can  be  made  from 
the  city  treasury,  or  out  of  the  public  funds 
of  said  city,  unless  the  same  be  specially  au- 
thorized by  law  or  this  charter,  nor  unless 
the  demand  which  is  paid  be  audited  as  In 
this    charter   provided.     •     •     • 

"Sec.  222.  No  suit  shall  be  brought  upon 
any  claim  for  money  or  damages  against  the 
city  of  Loe  Angeles.  •  •  *  until  a  de- 
mand for  the  same  has  been  presented  as 
herein  provided,  and  rejected  In  whole  or 
In  part    •    »    •  " 

Under  provisions  of  law  of  this  character, 
it  bas  always  been  held  in  this  state  that  tbe 
presentation  of  a  demand,  in  tbe  manner 
provided,  was  a  necessary  prerequisite  to  the 
maintenance  of  a  suit  against  a  public  cor- 
poration to  recover  money,  and  that  a  com- 
plaint containing  no  such  allegation  fails  to 
fitate  a  cause  of  action.    In  McCann  v.  Sierra 


Co.,  7  Cal.  121,  It  was  held.  In;  an  action  for 
damages  for  trespass,  that  under  a  law  pro- 
viding that  "no  person  shall  sue  a  county  in 
any  case,  for  any  demand,  unless  he  or 
she  shall  first  present  his  or  her  claim  to 
tbe  board  of  supervisors  for  allowance, 
»  •  •  "  It  was  essential  to  plaintitTs  re- 
covery that  tbe  complaint  contain  an  aver- 
ment of  presentation  of  the  claim.  The 
point  was  made  in  that  case  that  the  section 
only  applied  to  actions  ex  contractu,  but  the 
court  held  It  applicable  In  all  cases,  and  held 
the  Intention  of  the  Legislature  to  have  been 
to  prevent  the  revenue  of  the  county  from  be- 
ing consumed  in  litigation,  by  providing  that 
an  opportunity  of  amicable  adjustment  should 
be  first  afforded  to  the  county,  before  It 
could  be  charged  witb  the  costs  of  a  suit. 
In  People  v.  Supervisors,  28  Cal.  429,  It  was 
declared  that  a  claimant  has  no  cause  of  ac- 
tion against  a  county  for  the  recovery  of 
money  until  he  bas  presented  his  claim  or 
demand  to  the  board  of  supervisors  for  al- 
lowance. In  Ithoda  v.  Alameda  Co.,  52  Cat 
.350,  an  action  for  damages  for  injury  to 
plaintiff's  building,  judgment  went  for  plain- 
tiff by  default,  and  on  appeal  the  judgment 
was  reversed  solely  because  there  was,  in 
the  opinion  of  the  court,  no  sufficient  allega- 
tion of  tbe  presentation  of  a  claim  prior  to 
suit.  In  Bigelow  v.  Los  Angeles,  141  CaL 
503,  75  Pac.  Ill,  it  was  declared  that  in 
order  that  a  suit  might  be  treated  as  one 
for  damages.  It  was  absolutely  necessary  un- 
der the  charter  that  a  claim  therefor  should 
have  been  presented  to  the  city  council.  In 
Alden  V.  Alameda  Co.,  43  Cal.  270,  the  ac- 
tion was  on  a  judgment,  and  there  was  no  al- 
legation in  the  complaint  of  the  presentation 
of  a  claim  to  the  board  of  supervisors.  A 
demurrer  for  want  of  facts  was  sustained, 
and  this  court  held  that  the  statute  prohibit- 
ing suit  "in  any  case  or  for  any  demand, 
without  first  presenting  tbe  claim  to  tbe 
board,  was  sufficiently  comprehensive  to  in- 
clude a  cause  of  action  founded  on  a  judg- 
ment against  tbe  county."  It  was  here  again 
said  that  the  provision  was  intended  to  pre- 
vent tbe  county  from  being  harassed  by 
needless  and  expensive  litigation.  In  Arbios 
V.  County  of  San  Bernardino,  110  Cal.  553, 
42  Pac.  lOSO,  it  was  again  said  that  statutes 
requiring  the  presentation  of  claims  prior  to 
suit  are  framed  with  the  purpose  of  avoiding 
useless  expense  In  litigation,  and  to  give  to 
the  count.v  ample  opportunity  to  avoid  such 
expense.  Tliese  cases  show  that  it  is  tbe 
policy  of  tbe  law  declared  in  such  provisions 
that  the  public  corporation  shall  always  be 
given  an  opportunity  to  pay  before  being  sub- 
jected to  an  action  upon  any  money  demand. 
They  further  show  that  a  strict  compliance 
with  such  conditions  has  always  been  insist- 
ed on  by  this  court,  and  that  they  apply  to 
all  classes  of  claims  not  expressly  excepted 
in  the  law  Itself. 

While  It  Is  true,  so  far  as  we  have  discov- 
ered, that  tbe  question  baa  never  been  dJs- 
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cussed  In  connection  with  a  claim  for  the 
recovery  of  taxes  paid  under  protest,  we  can 
perceive  no  material  difference  between  such 
a  claim  and  claims  of  the  character  consider- 
ed In  some  of  the  decisions  above  cited. 
Such  claims  are  often  settled  and  i>ald  when 
presented,  and  the  presumption  Is  that  they 
always  will  be  so  paid,  If  they  are  Just. 
The  policy  of  the  law  applies  as  well  to  them 
as  to  other  demands  against  a  city,  and  the 
reasons  for  the  rule  when  applied  to  such 
a  claim  are  as  cogent  as  when  applied  to  any 
other  claim.  We  find  In  the  law  no  method 
by  which  the  city  can  voluntarily  refund 
taxes  Illegally  collected,  without  the  pres- 
entation of  a  claim  therefor,  and  if  these 
provisions  of  the  charter  are  not  applicable, 
it  would  follow  that  the  city  must  In  every 
case  be  subjected  to  the  costs  of  a  suit,  even 
though  the  proper  officers  consider  the  claim 
a  just  and  legal  one,  and  are  willing  to  pay 
the  same. 

It  Is  doubtful  whether  section  8819,  Pol. 
Code,  relating  to  the  recovery  by  suit  of 
taxes  paid  under  protest,  is  applicable  to  the 
city  of  Los  Angeles.  It  Is  In  terms  limited  to 
the  matter  of  state  and  county  taxes.  Sec- 
tion 46  of  the  city  charter,  providing  that 
"the  mode  and  manner  of  collecting  such 
municipal  taxes,  and  enforcing  such  tax  lien, 
and  the  proceedings  thereafter,  shall  sub- 
stantially be  the  same  as  the  mode  and  man- 
ner at  the  time  prescrll>ed  by  law  for  the 
collection  of  state  and  county  taxes  in  said 
county,"  does  not  necessarily  make  the  pro- 
visions of  section  3819,  Pol.  Code,  applicable. 
Although  this  section,  enacted  several  years 
after  the  adoption  of  the  Los  Angeles  char- 
ter, was  placed  In  the  chapter  entitled  "Col- 
lection of  property  taxes,"  It,  strictly  speak- 
ing, has  nothing  to  do  with  the  mode  and 
manner  of  collecting  taxes  or  enforcing  the 
tax  Hen  or  with  the  "proceedings  thereafter," 
within  the  meaning  of  those  words  In  the 
above  provision.  But,  assuming  that  the 
charter  provision  should  be  read  as  making 
It  applicable,  It  must  be  consftmed  subject  to 
the  provisions  of  the  charter  as  to  claims  and 
demands  against  the  city.  Such  a  construc- 
tion would  require  presentation  of  the  claims 
before  suit  A  provision  practically  the  same 
as  section  3819,  Pol.  Code,  was  contained  In 
an  ordinance  adopted  by  the  city  council  of 
LoB  Angeles.  If  we  assume  that  the  provi- 
sion must  be  construed  as  authorizing  suit 
without  any  prior  presentation  of  the  claim 
to  the  city  council,  the  ordinance  provision 
must  necessarily  be  held  void  because  in  con- 
flict with  the  superior  charter  provisions. 
We  do  not  think,  however,  that  it  must  be  so 
construed.  It  may  ver}'  reasonably  be  con- 
strued as  simply  giving  a  legal  claim  against 
the  city,  to  be  presented  to  the  city  council 
before  f^ult  in  the  same  manner  that  all  other 
claims  are  required  to  be  presented. 

It  is  contended  that  there  was  an  involun- 
tary trust  against  the  city,  renderlnjj  a  de- 
mand unnecessary.    We  see  no  force  in  this 


contention.  The  money  paid  as  taxes  under 
protest  l>ecame  the  property  of  the  city,  sub- 
ject to  no  trust  whatever.  The  taxpayer's 
right  against  the  city  In  the  matter  yraa 
thenceforth  only  such  as  was  conferred  ei- 
ther by  section  3810,  Pol.  Code,  or  tlie  ordi- 
nance provision  authorizing  an  action  for  the 
recovery  of  the  amount  of  taxes  paid  upon 
a  void  assessment.  In  no  sense  of  the  words 
is  this  an  action  to  enforce  a  trust. 

The  making  of  the  application  for  the  re- 
duction of  the  assessment  by  plaintiff  to  the 
city  council  sitting  as  a  board  of  equaliza- 
tion, prior  to  the  payment  by  it  of  the  money 
sought  to  be  recovered,  was,  of  course,  not 
the  presentation  of  any  claim  or  demand  so 
far  as  the  alleged  cause  of  action  here  in- 
volved was  concerned.  There  is  no  force  in 
the  contention  that  the  council  could  not 
have  allowed  the  claim,  because  the  action 
of  the  board  of  equalization  In  refusing  to 
reduce  the  assessment  was  conclusive  as  to 
the  validity  of  the  assessment.  As  to  mat- 
ters concerning  which  the  action  of  such  a 
board  is  conclusive,  there  Is  no  power  of  re- 
view anywhere,  even  In  an  action  to  recover 
the  tax  paid  under  protest,  and  plaintiff's 
contention  In  this  regard  would  leave  It  with- 
out any  remedy  whatever.  It  cannot  be  held 
that  the  making  of  a  proper  demand  her» 
would  have  been  a  vain  and  useless  thing, 
and  therefore  was  not  required.  We  are 
satisfied  that  the  city  council  had  jnrtsdlc- 
tion  to  allow  the  claim  if  properly  present- 
ed. The  fact  that  the  board  of  equalisa- 
tion had  several  months  before  refused  to 
reduce  the  assessment  does  not  conciosively 
establish  that  the  city  would  not  have  al* 
lowed  the  claim;  but,  however  that  may  be» 
the  presentation  of  the  claim  or  demand  la, 
under  the  chartw,  a  prerequisite  to  suit. 

We  can  see  no  escape  from  the  conclusion 
that  the  complaint,  by  reason  of  Its  failure 
to  allege  a  presentation  of  a  claim  to  tlie  city 
council,  must  be  held  Insufilcient  to  support 
the  Judgment. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  leave  to  plaiatlfF  to  amend 
Its  complaint  within  such  time  as  may  be 
allowed  therefor  by  the  trial  court 

McFARLAND,  J.  (dissenting).  I  dissent 
and  am  of  opinion  that  the  Judgment  ought  to 
be  affirmed. 

This  Is  an  action  brought  by  plaintiff,  a 
banking  corporation,  to  recover  from  ttie  city 
of  Los  Angeles  the  sum  of  $4,235.96  alleged 
to  have  been  paid  by  plaintiff  under  protest 
for  illegal  taxes  for  the  fiscal  year  1902-^ 
Judgment  went  for  plaintiff,  and  from  the 
Judgment  defendant  appeals. 

Defendant  demurred  to  the  complaint  up- 
on the  sole  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  It 
did  not  demur  upon  any  special  ground,  nor 
did  It  interpose  any  pleading  in  the  nature 
of  a  plea  in  abatement.  The  general  demur- 
rer was  overruled,  and  defendant  filed  an  an 
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Bwer  In  which  some  of  the  material  allega- 
tions of  the  complaint  were  denied.  A  Jury 
was  waived,  and  the  conrt  made  findings  cov- 
ering all  the  Issues.  No  motion  for  a  new 
trial  was  made.  Th^e  is  no  bill  of  excep- 
tions or  statement,  and  therefore  there  is  no 
evidence  before  us,  and  no  point  as  to  any 
error  committed  at  the  trial.  AH  the  {mints 
made  by  appellant  for  a  reversal  arise  upon 
the  general  demurrer;  appellant  contending 
that  the  complaint  does  not  state  a  cause  of 
action. 

The  material  facts  as  alleged  in  the  com- 
plaint and  found  by  the  court  which  are  nec- 
essary to  be  here  stated,  and  which  must  on 
this  appeal  be  taken  as  true,  are  briefly 
these:  In  April,  1902,  plaintiff  gave  to  the 
city  assessor  of  the  city  of  Los  Angeles  a 
verified  statement  in  due  form  of  all  the  per- 
sonal property  which  it  owned,  possessed,  or 
controlled  at  12  o'clock  m.  on  the  first  Mon- 
day of  March,  1902.  This  statement  showed 
that  all  the  money  which  plalntifC  had  on 
said  first  Monday  was  $200,492.70,  and  the 
court  found  that  "said  statement  was  true 
and  correct,  and  the  plaintiff  did  not  have  in 
Its  possession  or  under  Its  control  any  other, 
further,  or  different  sum  of  money."  But 
plaintifF,  in  addition  to  its  general  banking 
business,  bad,  on  adjoining  premises,  a  safe 
deposit  department  which  was  entirely  dis- 
tinct from  its  general  banking  business,  and 
from  other  vaults  in  which  It  kept  money  re- 
ceived from  Its  general  depositors.  That  on 
said  first  Monday  of  March,  1902,  the  de- 
fendant by  its  treasurer  had  in  vault  No.  19 
of  said  safe  deposit  department  the  sum  of 
$352,997.30  of  the  moneys  belonging  to  the 
city.  That  said  moneys  were  a  special  de- 
posit and  were  not  In  any  way  commingled 
with  other  deposits  In  plaintiffs  bank,  but 
were  kept  separate  and  distinct  from  all  oth- 
er moneys.  And  the  court  finds  that  "said 
city  money,  $352,997.30,  was  wholly  and  ex- 
clusively within  tne  control  of  the  said  city 
of  Los  Angeles  through  Its  officer  the  said 
city  treasurer,  W.  H.  Workman."  Neverthe- 
less, the  city  assessor  arbitrarily  assessed  the 
plaintiff,  against  the  latter's  will  and  protest, 
for  the  said  $352,997.30,  being  the  said  city's 
money  as  aforesaid.  The  city  tax  on  said 
sum  of  money  was  $4,235.96,  the  money  In- 
volved in  this  action.  The  city  council  of 
defendant  met  as  a  board  of  equalization  In 
August,  1902,  and  the  plaintiff  filed  with  them 
a  verified  petition  for  the  correction  of  said 
assessment  by  reducing  the  amount  of  money 
assessed  to  plaintiff  to  the  extent  of  said 
$352,997.30,  and  presented  the  facts  relative 
thereto  as  above  stated ;  but  the  board  refus- 
ed to  make  any  reduction.  Afterwards  the 
tax  collector  of  defendant  demanded  of  plain- 
tiff the  payment  of  the  said  $4,235.96  and 
threatened  to  levy,  etc.;  and  on  November 
18,  1902,  a  few  days  before  said  tax  would 
have  become  delinquent,  plaintiff  paid  said 
taxes  to  the  tax  collector,  and  at  the  same 


time  left  with  him  a  written  protest  In  doe 
form,  claiming  that  the  assessment  and  levy 
made  for  said  $352,907.30  was  illegal  and 
void,  etc. 

From  the  foregoing  it  is  entirely  clear  that 
the  plaintiff  had,  upon  the  real  merits,  a 
most  Just  cause  of  action  against  the  defend- 
ant To  allow  the  city  to  retain  money  paid 
by  plaintiff  as  taxes  on  the  city's  own  prop- 
erty would  be  to  violate  any  admissible  con- 
ception of  what  Is  right  and  Just  Indeed, 
defendant  makes  no  pretense  of  a  defense  on 
the  merits,  but  defends  only  on  the  ground 
that  the  complaint  is  fatally  defective. 

The  main  contention  of  appellant  on  the 
general  demurrer,  and  the  only  one  that 
really  calls  for  much  discussion,  is  that  the 
complaint  is  fatally  defective  because  it  falls 
to  aver  that  before  the  commencement  of  the 
action  respondent  presented  any  claim  or 
demand  for  the  amount  sought  to  be  recov- 
ered to  the  city  council  of  appellant,  which 
demand,  appellant  contends,  was  made  neces- 
sary by  sections  208,  209,  and  222  of  the  city 
charter.  Section  208  is  as  follows:  "Ail 
claims  or  demands  whatever  against  the  city 
of  Los  Angeles,  except  interest  coupons  on 
bonds  and  bonds  of  the  funded  debt,  shall  be 
paid  only  on  d^nands  as  herein  provided 
for."  And  section  209  provides  that  such  de- 
mands shall  be  presented  to  the  council  and 
be  referred  to  the  committee  on  finance^ 
which  committee  shall  by  Indorsement  there- 
on approve  or  reject  the  same  in  whole  or  in 
part,  and  the  demand  snail  then  go  to  the 
council  for  action.  "The  council  shall  then 
consider  the  said  demands  and  the  action  of 
said  committee  thereon,  and  shall,  if  the 
same  be  Just  and  legal,  approve  the  same,  or 
may,  if  it  so  determine,  approve  in  part  or 
reject  the  whole."  Section  222  provides  that : 
"No  suit  shall  be  brought  on  any  claim  for 
money  or  damages  against  the  city  of  Loa 
Angeles  •  •  *  ontii  a  demand  for  the 
same  has  been  presented  as  herein  provided 
and  rejected  in  wiiole  or  in  part"  And  there 
is  in  the  complaint  in  the  case  at  bar  no 
averment  of  the  formal  demand  made  in  com- 
pliance with  said  section.  It  is  apparent  that 
this  defense,  founded  upon  a  want  of  aver- 
ment of  demand,  is.  In  the  extreme  sense, 
technical.  It  seeks  to  avoid  a  Just  Judgment 
by  taking  refuge  behind  a  general  provision 
of  law  not  Intended  for  such  purpose.  But 
while  It  is  true  that  a  technical  defense  can- 
not be  ignored,  and  must  be  maintained,  when 
it  blocks  tlie  way  of  obtaining  a  Judgment  on 
a  meritorious  cause  of  action  by  an  obstacle 
so  complete  that  It  cannot  l>e  surmounted,  or 
circumvented,  or  in  any  manner  evaded,  still 
the  general  rule  is,  as  stated  by  Baldwin,  J., 
In  Roland  v.  Kreyenhagen,  18  Gal.  457,  that 
courts  are  Justified  In  "regarding  mere  tech- 
nicalities as  obstacles  to  be  avoided,  rather 
than  as  principles  to  which  effect  is  to  be 
given  In  derogation  of  substantial  rights." 
A  court  will  not  maintain  such  a  technicality 
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unless  there  is  no  way  of  escaping  it,  unless 
it  effectually  closes  every  avenue  through 
which  the  Just  judgment  could  be  reached; 
and  we  do  not  think  that  the  technical  de- 
fease here  under  discussion  is  of  that  char- 
acter. 

Respondent  makes  numerous  answers  to 
appellant's  contention,  as,  for  instance,  that 
the  point  of  want  of  averment  of  demand 
cannot  be  reached  by  a  general  demurrer,  but 
should  have  been  presented  by  special  de- 
murrer or  plea  in  abatement;  that  an  invol- 
untary trust  was  created  against  the  city 
which  rendered  a  demand  unnecessary;  that 
the  verified  petition  by  respondent  before  the 
city  council  sitting  as  a  board  of  equaliza- 
tion was,  in  substance,  a  sutiicient  demand; 
that  after  the  completion  of  the  assessment 
book  after  equalization  the  respondent  had 
DO  demand  within  the  meaning  of  the  said 
provision  relating  to  presentation  and  de- 
mand ;  and  that  In  the  case  at  bar  It  am- 
ply appears  that  the  demand  here  insisted 
on  would  have  been  a  vain  thing  and  there- 
fore not  required.  We  think  It  just  to  coun- 
sel for  respondent  to  mention  the  foregoing 
points  made  by  them  In  their  elaborate  brief; 
but  we  do  not  consider  It  necessary  to  pass 
upon  these  points,  because  we  think  that  an- 
other contention  made  by  them  must  be  main- 
tained, to  wit  that  the  contention  of  ap- 
pellant as  to  the  demand  Is  governed  by  sec- 
tion 3819  of  the  Political  Code,  and  by  the 
ordinance  of  the  city  of  Los  Angeles  desig- 
nated as  No.  3,448  new  series.  Section  40 
of  the  city  charter  provides  that  "the  mode 
and  manner  of  collecting  such  municipal 
taxes,  and  enforcing  such  tax  Hen,  and  the 
proceedings  thereafter,  shall  substantially  be 
the  same  as  the  mode  and  manner  at  the  time 
prescribed  by  law  for  the  collection  of  state 
and  county  taxes  In  said  county."  (The  Ital- 
ics are  ours.)  And  at  the  time  of  the  oc- 
currences under  which  the  present  litigation 
arose,  section  8819  of  the  Political  Code,  or 
such  of  it  as  is  necessary  to  be  here  quoted, 
was  as  follows:  "And  at  any  time  after  the 
assessment  book  has  been  received  by  the 
tax  collector,  and  the  taxes  have  become  pay- 
able, the  owner  of  any  property  assessed 
therein,  who  may  claim  that  the  assessment 
Is  void  in  whole  or  In  part,  may  pay  the 
same  to  the  tax  collector  under  protest, 
which  protest  shall  be  in  writing.  •  •  • 
And  when  so  paid  under  protest,  the  pay- 
ment shall  In  no  case  be  regarded  as  volun- 
tary payment,  and  such  owner  may  at  any 
time  within  six  months  after  such  payment 
bring  an  action  against  the  county.  In  the 
superior  court,  to  recover  back  the  tax  so 
paid  under  protest;  and  if  it  shall  be  adjudg- 
ed that  the  assessment,  or  the  part  thereof 
referred  to  in  the  protest,  was  void  on  the 
ground  specified  in  the  protest.  Judgment 
shall  be  entered  against  such  county  there- 
for." While  section  3819  of  the  Political 
Code  was  enacted  subsequently  to  the  adop- 
tion of  the  said  section  46  of  the  charter,  yet 


the  latter  evidently  refers  to  the  state  law 
in  force  "at  the  time"  of  any  payment  of 
t«xes  under  protest  And  we  are  also  satis- 
fled  that  the  language  "mode  and  manner  of 
collecting  such  municipal  taxes,"  and  "the 
proceedings  thereafter,"  cover  the  whole 
scheme  of  taxation  and  Include  the  refund- 
ing of  taxes  Illegally  collected.  But  suIh 
stantially  the  same  provision  is  found  in  sec- 
tion 55  of  the  said  ordinance  of  the  city.  No. 
2,84a  That  section  is  as  follows:  "At  any 
time  after  the  assessment  tK)ok  has  been  re- 
ceived by  the  city  tax  and  license  collector 
and  the  taxes  have  become  payable,  the  own- 
er of  any  property  assessed  therein  who  may 
claim  that  the  assessment  is  void  in  whole 
or  in  part  may  pay  the  same  to  the  city  tax 
and  license  collector  under  protest,  which 
protest  shall  be  in  writing  and  shall  specify 
whether  the  whole  assessment  is  claimed  to 
Y>e  void,  or  if  a  part  only,  what  portion,  and 
in  either  case  the  grounds  upon  which  such 
claim  Is  founded,  and  when  so  paid  under 
protest  the  payment  shall  In  no  ease  be  re- 
garded as  voluntary,  and  such  owner  may 
at  any  time  within  six  months  after  such 
payment  bring  an  action  against  the  city  In 
any  court  of  competent  Jurisdiction  to  re- 
cover back  the  taxes  so  paid  under  protest, 
and  if  it  shall  be  the  Judgment  that  the  as- 
sessment on  the  part  thereof  referred  to  in 
the  protest,  was  void  on  the  ground  specified 
in  the  protest.  Judgment  shall  be  entered 
against  the  city  therefor."  Whether  or  not 
the  right  of  a  party  to  get  back  Illegal  taxes 
paid  under  protest  could.  In  the  absence  of 
other  legislation  on  the  subject,  be  proper- 
ly brought  within  the  general  category  of 
"claims  and  demands,"  need  not  be  here  dis- 
cussed. The  ordinance  above  quoted,  and 
section  3819,  Pol.  Code,  deal  expressly  with 
the  exceptional  matter  of  taxes  paid  under 
protest,  and  afford  an  Independent  remedy. 
There  Is  no  provision  for  a  demand;  the  only 
restriction  being  that  the  action  must  be  com- 
menced within  six  months  "after  such  pay- 
ment." The  protest  gives  the  defendant  full 
notice  of  the  character  and  amount  of  the 
claim.  And  a  further  demand  would  be  of 
no  benefit.  This  view  Is  fully  supported  by 
authorities  cited  by  respondent,  and  particu- 
larly by  the  case  of  Western  Ranches  v. 
Custer  County,  89  Fed.  577.  That  was  an  ac- 
tion to  recover  taxes  paid  under  protest,  and 
"the  defendant  asks  judgment  upon  the 
ground  that  the  complaint  does  not  state  a 
cause  of  action,  In  this,  that  it  does  not  ap- 
pear that  the  plaintiff  ever  presented  his 
claim  to  the  hoard  of  county  commissioners 
of  Custer  county  for  allowance,  as  required, 
it  is  claimed,  by  the  statute  law  of  Montana, 
before  an  action  could  be  maintained  upon 
the  same."  But  a  statute  of  Montana  pro- 
vided that  In  all  cases  of  a  levy  of  taxes 
which  Is  deemed  unlawful  by  the  party 
whose  property  is  taxed,  such  party  may  pay 
the  same  under  protest,  and  may  bring  an 
action  to  recover  back  the  amount  so  paid. 
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and  that,  If  It  be  determined  that  the  tax  so 
paid  was  illegal,  may  recover  a  Judgment  (or 
the  amount.  The  court  held  that  this  stat- 
ute gave  a  special  remedy  as  to  taxes  paid 
under  protest,  and  that  "a  condition  not  nam- 
ed In  the  statute  is  not  required,"  and  the 
judge  who  delivered  the  opinion  said:  "For 
these  reasons,  I  hold  that  there  was  no  ne- 
cessity for  presenting  this  claim  of  plaintiff 
to  the  board  of  county  commissioners  of 
Custer  county  for  allowance  before  plaintiff 
could  maintain  this  action.  The  tax  being 
an  illegal  one  under  the  facts  set  forth  in 
the  answer,  and  paid  under  protest,  the 
plaintltr  was  entitled  to  have  the  same  re- 
funded to  him.  Hie  complaint  under  the 
statute  cited  above  stated  a  cause  of  action, 
and  It  was  not  necessary  that  it  should  be 
shown  that  there  was  any  demand  upon  the 
county  commissioners  for  a  refunding  of  the 
same." 

The  contention  of  the  appellant  that  the 
passage  of  said  ordinance  by  the  city  coun- 
cil relative  to  the  repayment  of  taxes  under 
protest  was  ultra  vires  and  void  Is  not  main- 
tainable. The  city  had  full  power  over  the 
assessment  and  collection  of  municipal  taxes, 
and  such  power  Included  the  manner  of  col- 
lecting them  under  protest.  The  authority 
to  refund  is  clearly  an  Incident  to  the  power 
to  collect  The  provision,  as  to  paying  under 
protest  is  a  salutary  one  and  beneficial  to 
both  parties.  If  the  protested  tax  Is  finally 
held  to  be  good,  the  municipality  Is  not  re- 
tarded in  the  collection  of  its  revenue;  and. 
If  it  is  held  to  be  illegal,  the  protestant  has 
a  remedy  without  running  ttie  hazard  of 
losing  bis  property  by  a  refusal  to  pay  in 
the  first  Instance. 

There  is  no  merit  in  the  contention  that 
the  taxes  sought  to  I>e  recovered  were  not 
paid  under  duress,  and  that  the  payment  was 
therefore  voluntary.  The  common-law  rule 
as  to  distress  of  person  or  property  does  not 
apply  to  a  statute  expressly  giving  the  right 
to  pay  under  protest  Stewart  v.  County 
of  Alameda,  142  Cal.  660,  (>C2,  663,  76  Pac. 
481,  and  cases  there  cited;  Western  Ranches 
T.  Custer  County,  supra. 

There  are  no  other  points  calling  for  spe- 
cial notice. 

The  judgment  appealed  from  should  be  af- 
firmed. 

We  concur:  HENSHAW,  J. ;  LORIGAN,  J. 


7  Cal.  Vnrep.  S3e 
HERBERT  et  al.  v.  SUPERIOR  COURT. 

(S.  F.  4.810.) 

(Supreme  Court  of  California.    May  21,  1907.) 

1,  Counties— Division— Election. 

The  provision  of  the  statute  for  submission 
to  the  voters  of  the  district  affected  by  the  ques- 
tion of  detachment  from  a  county,  requiring  the 


election  to  be  held  within  60  days  after  the  or- 
ganization of  the  special  commission,  is  directory 
merely,  so  that,  if  the  election  within  thnt  time 
is  prevented  by  injunction,  it  may  be  held  at  a 
reasonable  time  after  the  injunction  is  removed. 

2.  Cebtiobabi— Remedy  by  Apfeat. 

The  right  of  appeal  from  the  granting  of  an 
injunction  excludes  the  right  to  a  writ  of  cer- 
tiorari. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Certiorari,  i  5.] 

3.  Pbohibition— Remedy  by  Appeal. 

Writ  of  prohibition  will  not  t>e  granted, 
where,  by  appeal,  which  can  be  advanced  to  » 
speedy  bearing,  the  whole  case  can  be  talcen  up 
and  reasonably  decided  on  the  merits. 

SEA.  Note. — For  cases  in  point,  see  Cent  Difr 
.  40,  Prohibition,  U  4-l§.] 

In  Bank.  Application  by  3.  W.  Herbert 
and  others  for  writ  of  prohibition  to  the  su- 
perior court,  Fresno  county ;  Hon.  H.  Z.  Aus- 
tin, Judge.    Writ  denied. 

Hannah  &  Miller  and  C.  G.  Lamberson,  for 
petitioners.    Frank  H.  Short,  for  respondent 

BEATTT,  C  J.  The  court  has  had  this 
matter  under  advisement  and  we  are  all  of 
the  opinion  tbat  the  provision  of  the  statute 
for  submitting  to  the  voters  of  the  district 
affected  by  the  question  of  detaclunent  from 
Fresno  county,  requiring  the  election  to  be 
held  within  60  days  after  the  organization  of 
the  special  commission,  is  directory  merely; 
that  It  is  not  essential  that  the  election  should 
be  held  within  60  days;  and  that  If  It  Is 
prevented  by  the  injunction,  it  may  be  held 
afterwards,  at  any  reasonable  time  after  the 
Injunction  is  removed.  We  are  satisfied  alsa 
that  it  was  an  error  on  the  part  of  this  court 
to  issue  the  writ  of  certiorari  in  this  case; 
the  fact  being  that  there  is  an  appeal  rrom 
the  injunction,  and  the  right  to  appeal  exclud- 
ing the  right  to  a  writ  of  certiorari. 

As  to  the  writ  of  prohibition,  we  think  that 
is  unnecessary  and  inadvisable  under  the  cir- 
cumstances, because  by  an  appeal  from  the 
order  granting  an  injunction,  which  would  be 
advanced  to  a  speedy  hearing  by  the  court 
on  the  application  of  either  party,  we  can 
take  up  the  whole  case  and  decide  It  on  its 
merits  before  any  election  is  held,  and  thus 
prevent  any  complications  which  are  appre- 
hended by  reason  of  the  holding  of  an  elec- 
tion while  the  question  is  undetermined  as  to 
whether  the  act  is  constitutional  or  not  For 
these  reasons  we  have  decided  to  set  aside 
the  writ  of  certiorari  granted  In  the  case  and 
to  deny  the  writ  of  prohibition.  tGg^■'^stlng  to 
the  parties  that  they  bring  the  matter  up  by 
an  appeal  as  speedily  as  they  like,  when  the 
court  will  advance  it  to  an  early  bearing; 
that  it  may  be  decided  at  once  upon  the  mer- 
its, and  the  election  held  as  soon  afterwards 
as  the  necessary  arrangements  can  be  made. 

The  order  of  the  court  Is :  The  writ  of  cer- 
tiorari be  discharged,  and  writ  of  prohibition 
denied. 
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152  Cal.  1 

BASHOHB  V.  SUPBRIOB  CJOURT  OF  TU- 
LARE COUNTY  et  al.    (Sac.  1,511.) 
(Supreme  Conrt  of  California.    Sept  13,  1807.) 

1.  Appkai.  and  Ebbor— Bstoppkl  to  Auxob 
Ebbob— Acceptance  or  Terms. 

Wliere  the  ooart,  as  a  condition  to  granting 
plaintiff  a  continuance,  imposed  as  conditions 
that  plaintiff  pay  the  sheriCra  fees  for  summon- 
ing tne  jury,  the  per  diem  of  12  jurymen,  and 
defendants'  costs  in  preparing  for  trial,  which 
conditions  plaintiff  accepted,  except  as  to  the 
per  diem  of  jurors,  he  could  not  thereafter 
claim  that  the  court  nad  no  authority  to  require 
payment  of  the  ■berifl's  fees  for  •ununoniug  the 
Jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {  961.] 

2.  Mandauus— RroHT  to  Wbit— Discbetiow. 

Plaintiff  not  having  been  required  to  pay 
such  fees  before  the  order  granting  the  continu- 
ance was  entered,  and  having  thereafter  paid 
only  defendants'  costs  in  preparing  for  trial, 
the  Supreme  Conrt,  in  the  exercise  of  its  dis- 
cretion, would  not  grant  mandamus  to  compel 
the  trial  judge  to  reset  the  case  for  hearing. 

In  Bank.  Petition  for  mandamus  by  John 
Bashore  against  the  superior  court  of  Tu- 
lare county  and  Hon.  W.  B.  Wallace,  judge 
thereof.    Writ  denied. 


Chas.  G.  Lamberson  and  Frank  Lamberson, 
tor  petitioner.    E.  O.  Larkln,  for  respondents. 

SLOSS,  3.  Application  for  a  writ  of  man- 
date requiring  the  superior  court  of  Tulare 
county  and  the  judge  thereof  to  set  a  case  for 
trial.  An  alternative  writ  having  been  grant- 
ed, an  answer  was  filed,  and  the  proceeding 
Is  submitted  upon  the  stipulation  that  the 
allegations  of  the  answer  are  true. 

It  appears  that  an  action,  commenced  by 
John  Bashore,  the  petitioner  herein,  against 
B.  B.  Parker  and  Farmers'  Union  &  Milling 
Company,  a  corporation,  was  pending  In  the 
superior  court  of  Tulare  county,  and  was  set 
for  trial  for  the  13th  day  of  February,  1906. 
A  Jury  trial  having  been  demanded  by  plain- 
tiff, a  venire  of  40  Jurors  was  drawn  for  the 
trial  of  said  cause,  and  29  of  the  jurors  were 
In  attendance  on  the  day  set  for  the  trial. 
On  that  day  the  plaintiff  moved  for  a  con- 
tinuance, filing  In  support  of  hia  application 
an  aiiidavit  which  was  clearly  insufficient, 
under  section  595,  Code  Civ.  Proc.,  as  a  show- 
ing requiring  the  court  to  grant  the  requested 
postponement  The  Judge  of  said  superior 
court  expressed  his  dissatisfaction  with  the 
showing  made,  and  announced  that  he  would 
order  the  trial  of  the  case  continued  upon 
the  conditions  that  plalntilT  pay  (1)  defend- 
ants' costs  incurred  in  preparing  for  the  tri- 
al; (2)  the  expense  of  summoning  the  jury; 
and  (3)  the  expense  of  one  day's  fees  for  12 
jurors.  The  clerk  thereupon  entered  in  the 
minutes  of  the  court  an  order  reading  in  part 
an  follows:  "It  is  ordered  that  the  trial 
•  •  •  be  postponed  indefinitely,  upon  the 
following  conditions:  That  said  plaintiff  pay 
to  the  clerk  of  this  court  the  sum  of  |28.10, 
91  P.-51 


being  the  sheriff's  fees  for  summoning  the 
jury  in  this  case;  the  sum  of  $24  for  per 
diem  of  twelve  jurymen,  and  the  sum  of 
$87.53,  costs  of  defendants  In  preparing  for 
trial.  The  plaintiff  accepted  said  conditions, 
except  as  to  the  payment  of  the  per  diem  of 
Jurors,  to  which  said  plaintiff  excepted."  The 
court  did  not  require  the  actual  payment  of 
these  sums  before  discharging  the  Jury  and 
ordering  the  continuance. 

The  answer  of  the  respondents  contains 
certain  allegations  (admitted  by  the  petitioner 
to  be  true)  which  are  relied  on  as  showing  an 
express  acceptance  by  the  petitioner  of  all  the 
conditions  imposed  by  the  court  For  the 
purpooes  of  this  opinion,  we  shall  assume  that 
the  acceptance  was  merely  as  shown  by  the 
minute  entry,  t  e.,  of  all  the  items  accept  as 
to  the  payment  o£  the  per  diem  of  Jurors. 
The  plaintiff  paid  the  sum  of  $87.SS,  the  coats 
of  defendants  In  pr^mring  for  trial,  but  has 
never  paid  either  of  the  other  Items  directed 
to  be  paid  by  him,  vie.,  |2&10,  sheriff's  fees 
tor  summoning  the  Jury,  and  |24,  per  diem  of 
12  Jurymen.  Upon  plalntifTs  moving  the 
court  to  again  set  the  action  for  trial,  the 
conrt  refused  to  do  so,  on  the  ground  of  the 
failure  to  comply  with  the  conditions  upon 
which  the  continuance  was  granted.  The  pur- 
pose of  this  proceeding  Is  to  compel  the  su- 
perior court  to  set  the  case  for  trial,  not- 
withstanding petitioner's  failure  to  make 
payment  of  the  items  of  |28.10  and  |24. 

The  petitioner  contends  that  these  two  items 
represent  costs  that  he  should  not  have  been 
required  to  pay,  and  that  even  if  he  was 
properly  chargeable  with  them,  the  court  by 
granting  the  postponement  without  actually 
requiring  payment  at  the  time  bad  waived 
the  conditions,  or,  at  any  rate,  had  lost  the 
I)Ower  to  collect  the  amounts  otherwise  than 
by  an  execution.   Code  Civ.  Proc.  1 1007. 

So  far  as  concerns  the  Item  of  $28.10,  the 
sherlfTs  fees  for  simimouing  the  jury,  it  is 
not  open  to  petitioner  on  the  record  here 
presented  to  urge  that  the  charge  was  not 
one  that  the  court  was  authorized  to  impose. 
From  the  face  of  the  order  granting  the  con- 
tinuance. It  appears  that  the  plaintiff  accept- 
ed this  condition  as  well  as  the  one  with 
which  he  has  complied.  Such  acceptance  ^^•as 
in  effect  an  agreement  to  pay  the  sums  upon 
obtaining  the  desired  postponement  As  to 
this  item,  he  cannot  after  agreeing  that  its 
payment  be  made  a  condition  to  the  contin- 
uance, be  beard  to  say  that  its  Imposition 
was  beyond  the  power  or  discretion  of  the 
court 

And  we  think  the  other  contention,  viz., 
that  after  the  continuance  had  once  been 
granted  without  the  payment  of  the  costs 
Imposed  the  duty  to  pay  was  waived  or  to  be 
enforced  in  some  way  other  than  by  refusing 
to  set  the  case  for  trial,  if  sustainable  at  all, 
should  not  under  the  circumstances  here  dis- 
closed, be  carried  to  the  extent  of  compelling 
the  court  by  mandamus  to  hear  plaintiff's 
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case.  The  Issnance  of  a  writ  of  mandate  lies 
to  a  considerable  extent  In  the  discretion  of 
the  court.  Wledwald  v.  Dodson,  95  Cal, 
430,  30  Pac.  580.  It  will  not  issue  where  It 
win  work  injustice,  or  produce  confusion  and 
disorder,  or  will  operate  harshly,  or  where 
It  will  not  promote  substantial  justice.  Board 
of  Education  V.  Common  Council,  128  Cal.  309, 
€0  Pac.  976.  "A  mandamus  Is  only  granted  in 
the  sound  discretion  of  the  court.  This  dlscre- 
•tlon  Is,  of  course,  not  a  capricious  or  arbi- 
trary exercise  of  the  power  of  the  court  to 
refuse  relief  even  In  a  proper  case.  Where, 
however,  it  appears  that  with  reference  to  the 
very  question  at  Issue  the  coodnct  of  the 
party  applying  for  the  writ  has  been  such  as 
'to  render  it  inequitable  to  grant  him  relief 
by  mandamus  the  court  may  In  the  exercise  of 
this  discretion  refuse  the  writ"  People  v. 
Jeroloman,  139  N.  Y.  14,  34  N.  E.  726.  Here 
the  issuance  of  the  writ  would  not  promote 
Justice,  but  would  operate  to  enable  the  peti- 
tioner to  force  a  trial  of  his  case  at  a  time 
selected  by  Wm,  while  defying  the  court  in 
'  its  efforts  to  compel  him  to  pay  a  sum  which 
'  he  had  agreed  to  pay  as  a  condition  of  its  not 
being  heard  at  an  earlier  time.  A  refusal  of 
:the  writ  wilt  have  no  o^ber  effect  than  to 
compel  the  petitioner  to  pay  what  he  bad 
agreed  to  pay.  It  Is  eminently  just  and  prop- 
er that  he  should  do  this.  If  the  court,  at 
the  time  when  plaintiff  applied  for  the  contin- 
uance, had  refused  to  grant  It  unless  the  re- 
quired payments  were  then  and  tliere  made, 
the  plaintiff  could  not  have  obtained  his  con- 
tinuance without  meeting  the  conditions.  In- 
stead of  exacting  payment  at  the  time,  the 
court  relied  upon  plaintiff's  acceptance  of  the 
conditions  and  granted  the  continuance  with- 
out enforcing  immediate  compliance.  To  Is- 
sue the  mandate  sought  by  the  petitioner 
would  enable  him  to  use  the  indulgence  allow- 
ed him  by  the  court  as  a  means  of  escaping 
altogether  his  obligations  voluntarily  as- 
sumed. 

Until  the  petitioner  pays  the  item  of  $28.- 
10,  which  he  agreed  to  pay,  he  is  not  in  a 
position  to  ask  this  court  to  compel  the  trial 
court  to  hear  his  cause.  We  are  not  here 
deciding  that  noncompliance  with  a  condition 
not  assented  to  by  a  party  moving  for  a  con- 
tinuance would  deprive  such  party  of  the 
right  to  compel  the  court  to  set  his  case  for 
trial.  It  Is  needless,  therefore,  to  discuss  the 
effect  of  plaintiff's  failure  to  pay  the  item  of 
S24  per  diem  for  12  jurors.  It  Is  enough,  for 
the  purposes  of  this  proceeding,  to  say  that 
this  application  does  not  commend  itself  to 
our  discretion,  made,  as  it  is,  by  a  plaintiff, 
who,  after  agreeing  to  some  of  the  conditions 
on  which  a  continuance  was  granted,  refuses 
to  comply  even  with  those  to  which  he  had 
assented. 

The  proceeding  is  dismissed. 

We  concur :  BEATTY,  C.  3. ;  SHAW,  J. ; 
LORIGAN,  J.;  HENSHAW,  J.;  McFAB- 
LAND,  J. 


Ul  Cal.  » 
REEVE  T.  COLUSA  GAS  &  ELECTRIC  CO. 

(Sac.   1,128.) 
(Supreme  Court  of  California.    April  4,  1907.) 
Courts— Rules  of  Decision— Effect  of  Re- 

VEKSAL. 

Where  the  result  of  the  vacation  of  an 
order  granting  a  rohearinj?  would  be  to  bar  all 
further  coiisi(ler.Ttion  of  the  case  by  reason  of 
the  fact  that  the  time  for  rehearing  had  pa>sed. 
the  rulins  of  the  Supreme  Court,  wherein  it 
was  decided  that  a  member  of  that  conrt  who 
had  not  participated  in  the  determination  of 
the  appeal  should  participate  in  the  determina- 
;  tion  of  the  petition  for  rehearing,  rather  than 
the  justice  of  a  District  Court  of  Appeal  who 
bad  acted  in  his  stead  on  the  determination  of 
the  appeal,  under  the  direct  provision  of  the 
amendment  of  1904  to  section  4  of  article  6  of 
the  Constitution,  will  be  deemed  the  law  of  th^ 
case,  and  the  order,  on  motion  to  dismiss,  must 
stand  without  inquiry  into  tlie  meritii. 

In  Bank.  Appeal  from  Superior  Court, 
Colusa  County ;  H.  M.  Albery,  Judge. 

Action  by  Frank  Reeve  against  the  Colusa 
Gas  &  Electric  Company.  From  a  judgment 
for  plaintiff  and  an  order  denying  a  new- 
trial,  defendant  appeals.  Motion  to  vacate 
order  for  rehearing  denied. 

Garret  W.  McEnemey,  W.  B.  Treadwell, 
Seth  Wellington,  J.  W.  Goad,  and  William 
M.  Pierson,  for  appellant.  Garber,  Creswell 
&  Garber,  J.  L.  Geary,  Jr.,  and  Milton  Shep- 
ardson,  for  respondent. 

HENSHAW,  3.  l^e  respondent  moves  the 
court  to  sot  aside  an  order  granting  a  re- 
hearing, and  for  the  Issuance  of  a  remittitur 
In  accordance  with  the  judgment  of  the  court 
in  bank,  as  heretofore  made. 

The  case  was  first  decided  in  department 
2  upon  an  opinion  reversing  the  judgment: 
Justices  HENSHAW,  McFARLAND.  and 
LORIGAN  joining  In  the  decision.  A  rehear- 
ing was  granted  by  the  court  In  bank,  vacat- 
ing the  department  decision.  The  case  was 
then  placed  on  the  calendar  for  hearing  before 
the  conrt  In  bank.  In  the  meantime.  Justice 
SLOSS  had  become  a  member  of  the  court, 
as  successor  to  Justice  VAN  DYKE,  deceas- 
ed, but,  having  an  interest  In  the  defendant 
corporation,  and  deeming  himself  disquali- 
fied, he  had  declined  to  sit  In  the  case.  At 
the  time  the  case  came  on  for  hearing  In 
bank.  Justice  McFARLAND  was  111  and  una- 
ble to  be  present.  In  these  clrctnnstances. 
the  court.  In  order  to  secure  a  full  bench  for 
the  consideration  of  the  case,  availed  Itself  of 
the  provision  of  the  amendment  of  1904  to 
section  4  of  article  6  of  the  Constitution, 
and,  in  accordance  therewith,  selected,  from 
the  justices  of  the  District  Court  of  Appeal, 
Justice  COOPER  to  act  In  place  of  Justice 
SLOSS,  and  Justice  HARRISON  to  act  in 
place  of  Justice  McFARLAND.  The  cause 
was  then  orally  argued  and  submitted  to 
the  court  In  bank  thus  constituted,  which, 
after  due  consideration,  affirmed  the  Judg- 
ment of  the  court  below  by  a  decision  in 
which  Justices  SHAW,  ANGELLOTTI,  and 
HARRISON,    and    Chief   JusUce    BEATTY 
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concancd,  and  from  which  Justices  HEN- 
SHAW,  LORIGAN,  and  COOPER  dissented. 
The  appellant  then  filed  a  petition  asking 
that  this  Judgment  be  racated,  and  that  the 
case  be  again  heard  before  the  court  In  bank. 
At  the  time  this  petition  came  up  for  deter- 
mination, Justice  McFARLAND  had  recov- 
ered his  health  and  was  again  able  to  act, 
and  was  present,  ready,  and  willing  to  act 
upon  the  matter  of  granting  or  denying  the 
rehearing.  Justice  HARRISON  was  also 
present,  ready,  and  willing  to  act  In  the  mat- 
ter, and  offered,  If  the  court  so  desired,  to 
act  thereon  as  a  member  of  the  court  in 
bank  to  which  the  cause  liad  been  argued 
and  submitted.  Thereupon  it  was  decided 
by  the  Justices  of  the  Supreme  Court,  all  be- 
ing present,  that  Justice  McFARLAND  of 
the  Supreme  Court,  and  not  Justice  HARRI- 
SON of  the  District  Court,  should  participate 
in  the  determination  of  the  petition  for  re- 
hearing, and  that,  as  the  disqualification  of 
Justice  SLOSS  was  of  a  continuing  nature. 
Justice  COOPER  should  continue  to  act  In 
the  case  in  his  place,  by  virtue  of  hla  orig- 
inal selection.  The  court,  as  thus  constitut- 
ed, then  took  up  the  petition  for  rehearing 
for  consideration,  and  it  was  granted  by  four 
of  the  Justices,  namely,  Justices  HENSHAW, 
LORIGAN,  and  McFARLAND  of  the  Su- 
preme Court,  and  Justice  COOPER  of  the 
District  Court.  The  respondent  asks  the 
court  to  set  aside  this  order  upon  the  ground 
that  Justice  McFARLAND  should  not  have 
acted  In  the  matter. 

The  constitutional  provision  authorizing 
the  substitution  of  a  Justice  of  the  District 
Court  of  Appeal  In  the  place  of  a  Justice  of 
the  Supreme  Court  Is  as  follows:  "When- 
ever any  Justice  of  the  Supreme  Court  Is  for 
any  reason  dtsguallfled  or  anable  to  act  In  a 
cause  pending  before  It,'  the  remaining  Jus- 
tices may  select  one  of  the  Justices  of  a  Dis- 
trict Court  of  Appeal  to  act  pro  tempore  In 
place  of  the  Justice  so  disqualified  or  unable 
to  act."  The  motion  to  vacate  the  order  for 
rehearing  Is  based  on  two  grounds:  First, 
that  the  order  was  Improvidentiy  made ;  sec- 
ond, that  the  power  of  Justice  HARRISON 
to  act  in  the  case  continued  until  the  Judg- 
ment upon  that  bearing  became  final,  or  an- 
tll  It  was  vacated  by  the  granting  of  a  re- 
hearing within  thirty  days;  that  until  that 
I)erlod  had  elapsed  his  power  In  the  case,  so 
long  as  he  continned  qnalified,  ready,  and 
willing  to  act,  was  exclusive;  and  hence 
that  the  order  for  a  rehearing  was  void  be- 
cause it  was  made  by  only  three  Justices 
qtialifled  and  competent  to  act  upon  the  mat- 
ter. This  Involves  an  inquiry  Into  the  mer- 
ItB,  which  cannot  be  had.  We  are  of  opinion 
that  the  rnlloK  of  the  court  wherein  it  was 
decided  that  Justice  McFARLAND  should 
participate,  and  not  Justice  HARRISON,  was 
a  fonual  determination  which  became  the 
law  of  the  case.  Slight  consideration  will 
■bow  the  reason  for  the  application  of  the 
rale,  and  that  in  this  case,  U  ever  in  any. 


its  invocation  is  most  salutary.  The  time 
for  rehearing  has  passed.  If  the  order  grant- 
ing the  rehearing  should  now  be  vacated,  no 
further  consideration  of  It  could  be  had,  and 
yet.  If  Justice  HARRISON  had  participated 
in  the  consideration  of  the  rehearing.  It 
may  not  be  said  that  bis  Judgment  would 
have  been  adverse  to  granting  It  The  result 
would  be  that  the  litigant  who  obtained  a  re- 
hearing would  not  only  be  denied  the  right  to 
Justice  McFARLAND'S  participation  In  the 
matter,  but  would  equally  be  denied  the 
right  of  Justice  HARRISON'S  participation. 
It  would  result  therefore  In  a  final  Judgment 
being  given  against  him,  notwithstanding  the 
fact  that  if  Justice  HARRISON  had  been 
allowed  to  participate,  he  also  might  have 
voted  for  a  rehearing. 

For  these  reasons  we  are  of  the  opinion 
that  the  order  heretofore  made  must  stand, 
witliout  inquiry  Into  or  determination  of  the 
merits  of  the  application. 

The  motion  to  vacate  is  therefore  denied. 

We  concur:  BEATTT,  0.  J.;  McFAR- 
LAND, J.;    LORIGAN,  J. 


152  Cal.  5 
ROTHSCHILD  v.  BANTEL,  Treasurer  of  the 
City  and  County  of  San  Francisco. 
(S.  F..  4,828.) 

(Supreme  Court  of  California.    Sept  14,  1907.) 

MUNICIPA.!,  COBPORATIONS— COSTODT  OF  MON- 

KT— Leoislativk    Contkol — Co>"STrroTioi»- 

AL  PBOVIBIONS. 

Immunity  from  legislative  interference  with 
provisions  in  a  freeholders'  charter  of  a  mu- 
nicipality relative  to  municipal  affairs,  granted 
by  Const,  art.  11,  §  6,  as  amendqd  in  1896,  is 
not  taken  away,  as  respects  the  custody  of  mon- 
ey of  the  municipality,  by  Const,  art  11,  I 
IGVi,  adopted  November  6,  lOOC,  and  providing 
that  all  moneys  of  a  municipality  may  be  de- 
posited in  a  bank,  "in  such  mamier  and  under 
SDch  conditions  as  may  be  provided  by  law"; 
this  being  intended  merely  to  remove  the  then 
existing  constitutional  prohibition  against  such 
a  deposit,  even  where  a  charter  authorized  it 
and  to  authorize  it  if  it  was  authorized  by  the 
charter,  the  "organic  law"  (Const,  art.  11,  | 
8)  of  the  municipality,  and  not  to  authorize  it 
where  it  was  merely  authorized  by  a  general 
law  of  the  state,  but  prohibited  by  the  charter 
of  the  municipality. 

In  Bank.     Appeal  from   Superior  Court,  ■ 
City  and  Counly  of  San  Francisco;    J.  M. 
Seawell,  Judge. 

Action  by  Joseph  Rothschild  against  O.  A. 
Bantel,  as  treasurer  of  the  city  and  county 
of  San  Francisco.  Judgment  for  defendant 
Plaintiff  appeals.    Reversed  and  remanded. 

WVUnm  A.  Kelly  and  Theo.  J.  Roche,  for 
apipellant.  William  G.  Burke,  City  Atty.,  and 
A.  S.  Newburgh,  Asst  City  Atty.,  for  i-vspond- 
ent 


ANGELLOTTI,    J.      This    Is    an    action 

mugbt  by  a  resident  and  taxpayer  of  the 

city  and  county  of  San  Francisco  against  the 

treasurer  thereof  to  obtain  a  decree  enjoin- 
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Ing  him  from  depositing  money  of  the  munic- 
ipality In  his  custody  with  banks  and  banking 
corporations  doing  business  in  said  city  and 
county.  A  general  demurrer  to  the  complaint 
was  sustained,  and,  plaintiff  having  declined 
to  amend,  judgment  was  given  for  defendant. 
This  Is  an  appeal  by  plaintiff  from  such  Judg- 
ment. 

That  a  taxpayer  may  maintain  an  action 
to  prevent  such  a  deposit  where  the  same  ls» 
forbidden  by  law  was  held  by  this  court  in 
Yarnell  t.  City  of  Los  Angeles  et  al.,  87  Cal. 
603,  25  Pac.  767,  which  was  a  similar  action. 
It  is  not  claimed  that  the  complaint  does  not 
state  a  cause  of  action  if  the  proposed  act  of 
the  treasurer  was  opposed  to  the  law  relative 
to  the  keeping  of  municipal  money  applicable 
to  the  city  and  county  of  San  Francisco. 

Respondent  bases  his  claim  that  his  propos- 
ed action  is  authorized  by  law  upon  the  pro- 
visions of  an  act  of  the  Legislature  of  the 
state  approved  March  23,  1907  (St.  1907,  p. 
974,  c.  522),  providing  for  and  regulating  the 
deposit  of  county  and  municipal  moneys  In 
banks  and  banking  corporations.  This  act 
provides  that  "all  moneys  belonging  to  any 
county  or  municipality  within  the  state,  may 
be  deposited  by  any  officer  of  such  county  or 
municipality  having  the  legal  custody  of  such 
county  or  municipal  funds  in  any  licensed  na- 
tional bank,  or  banks  within  this  state,  or  in 
any  bank,  banks,  or  corporations  authorized 
and  licensed  to  do  a  banking  business,  and 
organized  under  the  laws  of  this  state,"  upon 
certain  security  furnished  by  the  depositary 
In  bonds  of  the  United  States,  this  state,  or 
any  county,  municipality,  or  school  district 
within  the  state,  of  a  market  value  at  least 
10  per  cent.,  in  excess  of  the  deposit,  ap- 
proved by  the  officer  making  the  deposit  and 
the  district  attorney.  Under  the  act  Interest 
is  to  be  paid  by  the  depositary  for  the  use  of 
the  money.  The  other  provisions  of  the  act 
are  Immaterial  to  the  question  before  us. 
Such  proposed  disposition  by  the  respondent 
of  municipal  money  is,  however,  in  terms  pro- 
hibited by  the  provisions  of  the  freeholders' 
charter  of  said  dty  and  county.  That  char- 
ter, adopted  in  the  year  1899,  provides:  "The 
treasurer  shall  receive  and  safely  keep  all 
moneys  which  shall  be  paid  Into  the  treasury. 
He  shall  not  lend,  exchange,  use,  nor  deposU 
the  same,  or  any  part  thereof,  to  or  with  ann 
bank,  banker  or  person;  nor  pay  out  any  part 
of  such  moneys,  nor  allow  the  same  to  pass 
out  of  ?iis  personal  custody,  except  Upon  de- 
mands authorized  by  law  or  this  charter,  and 
after  they  shall  have  been  approved  by  the 
auditor.  •  •  •"  Section  2,  c.  8,  art  4  of 
the  charter  (St.  1899,  p.  272,  c.  2).  (The  Italics 
are  ours.)  Section  3  of  the  same  chapter 
provides  with  elaborate  detail,  for  a  Joint 
custody  safe,  in  which  shall  be  kept  the 
moneys  of  the  city  and  county,  behind  two 
combination  locks,  neither  of  which  alone  will 
open  the  same,  the  treasurer  alone  to  have 
knowledge  of  one  combination,  and  the  au- 
ditor alone  to  have  knowledge  of  the  other. 


In  this  safe  are  to  be  kept  all  money  of  the 
city  and  county  except  such  as  may  be  requir- 
ed each  day  for  the  payment  of  demands 
against  the  treasurer,  the  estimated  amount 
required  daily  for  this  purpose  to  be  taken 
'rom  the  Joint  custody  safe  and  kept  in  an- 
other safe.  These  charter  provisions  prohibit- 
ing certain  uses  of  the  municipal  money,  re- 
quiring the  officers  of  the  city  and  coun^  to 
keep  the  same  in  their  possession,  and  pre- 
scribing the  manner  In  which  they  shall  keep 
them,  unquestionably  relate  purely  to  munici- 
pal affairs.  This  is  not  disputed  by  respond- 
ent. It  Is  unnecessary  to  cite  authorities  to 
the  well-settled  proposition  that  under  the 
"municipal  affairs"  amendment  to  section  6, 
art  11,  of  the  Constitution,  adopted  in  the 
year  1896,  provisions  In  a  freeholders'  char- 
ter of  «  municipality  as  to  municipal  affairs 
are .  paramount  to  any  law  enacted  by  the 
state  Legislature,  and  that  the  Legislature  Is 
without  power  to  enact  any  law  Infringing 
thereon.  This  general  proposition  Is  also  ad- 
mitted by  respondent 

It  is,  of  course,  true,  as  urged  by  respond- 
ent, that  the  people  of  the  state  who  by  a 
provision  of  the  Constitution  have  granted 
to  freeholders'  charter  cities  this  immunity 
from  legislative  Interference  with  charter  pro- 
visions relative  to  municipal  affairs  may. 
In  like  manner,  take  away  the  same  In  whole 
or  in  part,  and  leave  with  the  state  Legisla- 
ture the  power  to  enact  laws  which  would 
have  the  effect  of  suspending  the  force  of  any 
or  all  charter  provisions.  It  Is  claimed  by 
respondent  that  they  have  done  this  as  to 
matters  covered  by  the  charter  provisions 
hereinbefore  referred  to,  and  that  consequent- 
ly the  Legislature  was  authorized  to  enact  a 
law  applicable  to  the  city  and  county  of  San 
Francisco  so  far  as  this  particular  municipal 
affair  Is  concerned.  The  constitutional  provi- 
sion relied  on  as  accomplishing  this  result  is 
section  16>4  of  article  11,  adopted  November 
9, 1906.  It  declares  that  "all  money  belonging 
to  the  state,  or  to  any  county  or  municipality 
within  this  state,  may  be  deposited  In  any 
national  bank  or  banks,  within  this  state,  or 
In  any  bank  or  banks  organized  under  the 
laws  of  this  state,  in  tuoh  manner  and  imder 
«ttcft  eondittona  as  mav  be  provided  by  Imo," 
under  certain  conditions  as  to  amount  and 
kind  of  security,  amount  of  deposits,  inter- 
est etc.  (The  Italics  are  ours.)  It  is  in  the 
Italicized  words  that  re^Mndent  finds  the 
conferring  of  authority  upon  the  state  Legis- 
lature to  enact  a  law  authorizing  officers  of 
the  mnnicipaiity  of  the  city  and  county  of 
San  Francisco  to  make  the  contemplated  de- 
posits of  municipal  moneys  in  the  face  of  the 
expreaa  prohibitions  In  that  regard  omtala- 
ed  In  the  charter. 

We  are  satisfied  that  the  constitutional  pro- 
vision referred  to  cannot  reasonably  be  con- 
strued as  accomplishing  any  such  result 
The  sole  object  of  the  enactment  is  apparent 
from  Its  language,  considered  in  connection 
with  the  then  condition  of  the  law  upon  Um 
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mbject.  It  had  be»>  established  by  the  ded- 
Blon  of  this  conrt  in  Yamell  y.  City  of  Los 
Angeles,  supra,  that  the  deposit  of  public 
moneys  of  the  city  with  any  bank  or  private 
corporation,  even  when  the  freeholders'  char- 
ter of  the  city  In  terms  purported  to  authorize 
the  same,  was  prohibited  by  certain  provi- 
sions of  the  state  Ckmstltution.  Under  the 
views  expressed  In  the  opinion  as  to  the  ef- 
fect of  the  then  existing  constitutional  provi- 
sions, it  was  impossible,  in  the  absence  of  an 
amendment  to  the  Constitution  in  that  re- 
gard, to  make  valid  provision  either  in  any 
general  law  of  the  state  or  in  a  freeholders' 
charter  for  any  such  deposit  of  public  mon- 
eys. It  was  intended  by  the  constitutional 
enactment  in  question  simply  to  remove  the 
constitutional  prohibition  then  existing,  and 
authorise  such  provision  to  be  made  by  the 
proper  authority,  subject  to  certain  express- 
ed limitations.  The  portion  of  section  16iA 
that  declares  that  public  money  may  be  de- 
posited in  certain  banks  is  strictly  permis- 
sive in  character,  and,  standing  alone,  would 
afTord  no  pretense  for  a  claim  that  a  city 
having  the  right  to  make  Its  own  provisions 
as  to  municipal  affairs  cannot  provide  that 
Its  own  officers,  shall  retain  the  custody  of  its 
own  moneys,  and  that  the  same  shall  not  be 
deposited  in  any  bank  or  loaned.  The  words, 
"in  such  manner  and  under  such  conditions  as 
may  be  provided  by  law,"  following  this  pro- 
vision, are  simply  a  limitation  upon  the  per- 
mission before  given ;  the  effect  thereof  being 
that  such  deposits  may  be  made  only  in  the 
manner  and  under  the  conditions  provided  by 
such  laws  as  may  properly  be  enacted  in  re- 
gard thereto.  As  to  the  state,  any  county, 
or  any  municipality  organized  under  the  gen- 
eral municipal  corporation  act,  such  laws 
providing  for  the  deposit  and  the  manner  and 
conditions  thereof  may  undoubtedly  be  en- 
acted by  the  Legislature  of  the  state.  But, 
when  we  come  to  the  matter  of  the  safe  keep- 
ing of  the  moneys  of  a  municipality  having  a 
freeholders'  charter,  such  charter,  "the  organ- 
ic law"  of  the  city  (section  8,  art.  11,  Const.), 
so  far  as  It  speaks  upon  the  matter  at  all,  is, 
subject  to  the  Constitution,  the  paramount 
law,  and,  except  as  provided  In  the  Constitu- 
tion, nothing  contrary  thereto  can  be  "pro- 
vided by  law."  In  such  a  case  the  charter 
provision  is  the  "law"  referred  to  in  the  con- 
stitutional provision.  The  provision  Is  not 
that  the  deposit  may  be  made  in  such  manner 
and  under  such  conditions  as  may  be  provid- 
ed by  the  Legislature,  or  by  any  particular 
kind  of  law,  but  is  simply  "as  may  be  provid- 
ed by  law."  The  policy  of  the  state  as  to  the 
supremacy  of  the  provisions  of  a  freeholders' 
charter  in  municipal  affairs  Is  too  well  estab- 
lished to  warrant  the  drawing  of  the  infer- 
ence from  the  language  under  consideration 
of  any  Intention  to  authorize  the  state  Legis- 
lature to  make  pruvision,  contrary  to  provi- 
sions of  tlie  charter  in  that  behalf,  as  to  the 
manner  in  which  the  city  and  couuty  of  iSan 


Frandeco  shall  bold  and  manage  Its  own 
moucya  Under  the  Constitution,  as  It  now 
stands,  that  municipality  undoubtedly  has 
the  right,  if  it  so  desires,  to  avail  itself  of  tb9 
permission  given  by  the  state  Constitution  to 
deposit  Its  moneys  in  banks,  waHer  the  con- 
ditions and  Ibnitatlons  expressed  In  the  Con- 
stitution, but,  as  long  as  the  provisions  of  the 
charter  remain  as  they  are,  it  is  the  ex^u-ees- 
ed  win  of  the  people  thereof  that  no  snch  de- 
posit shall  be  made,  and  that  the  officers  of 
the  municipality  shall  retain  snch  monqr  In 
their  custody. 

It  follows  from  what  has  been  said  that 
the  charter  provisions  control  as  to  the  mat- 
ter under  discussion,  and  forbid  the  proposed 
disposition  of  the  municipal  moneys. 

The  Judgment  of  the  superior  court  Is  r»- 
versed,  and  the  cause  remanded. 

We  concur:  BBATTX,  O.  J.;  SHAW,  J.; 
SLOSS,  J.;  HENSHAW,  J.;  IIcPARLAND, 
J.;   LORIOAN,  J. 


6  Cat.  App.  318 
MURPHT  V.  BANTEL.  Treasurer,  et  al. 
(Civ.  437.) 

(Court   of   Appeal,   First   District,    California. 
Aug.   IS,   190T.) 

Pbohibitton— Adequacy  or  Othxb  Rbiceot. 
Code  Civ.  Proc.  t  1102,  defines  the  writ  of 
prohibition  as  a  writ  to  arrest  the  proceedings 
of  any  tribunal,  corporation,  board,  or  person, 
when  in  excess  of  their  jnrisdiction.  Section 
1103  provides  tbat  the  writ  may  be  so  Issued 
in  all  cases  where  there  is  not  a  plain  and  ade- 
quate remedy  at  law.  Held,  on  petition  for  a 
writ  to  prohibit  the  payment  of  a  bill  incurred 
by  the  elisor  of  the  superior  court  and  approved 
by  the  judge,  that,  even  if  the  payment  of  such 
bill  by  the  treasurer  after  its  approval  by  the 
judge  would  be  in  excess  of  his  jurisdiction,  yet 
the  remedy  was  not  by  writ  of  prohibition,  but 
by  injunction 

[Qd.  Note.— For  cases  in  point,  see  Cent  Di& 
vol.  40,  Prohibition,  S  4.] 

Petition  by  J.  P.  Murphy  tor  a  writ  at 
prohibition  against  Charles  A.  Bantel,  treas- 
urer of  the  city  and  county  of  San  Francieco, 
and  others.    Writ  denied. 

L.  W.  Lovey,  for  petitioner.  W.  H.  H. 
Hart,  for  respondents. 

COOPER,  P.  J.  The  petitioner  as  a  tax- 
payer asks  for  a  writ  of  prohibition  directed 
to  Charles  A.  Bantel,  as  treasurer  of  the  city 
and  county  of  San  Francisco,  to  prohibit  him 
from  paying  a  bill  Incurred  by  one  W.  J. 
Biggy,  elisor  of  the  superior  court,  amounting 
to  the  sum  of  $1,092,  for  the  care,  custody,  and 
maintenance  of  one  Abraham  Ruef  for  the 
month  of  July,  1907,  which  bill  has  been  ap- 
proved by  Hon.  Frank  H.  Dunne,  one  of  the 
judges  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  and  ordered  paid 
by  eald  judge. 

The  writ  of  prohibition  arrests  the  proceed- 
ings of  any  tribunal,  corporation,  board,  or 
pensou  when  such  proceedings  are  wlthoot  or 
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in  excess  of  the  Jurisdiction  of  snch  tribunal, 
corporation,  board,  or  person,  and  tbere  Is 
no  plain,  speedy,  and  adequate  rraaedy  In  tfae 
ordinary  course  of  law.  Code  CIt.  Proc.  SS 
1102,  1103.  The  said  Bantel,  as  treasurer  of 
the  city  and  county  of  San  Francisco,  would 
not  be  proceeding  In  excess  of  hie  Jurisdic- 
tion In  paying  a  bill  which  has  been  Incurred 
or  approved  by  the  Judge  of  the  superior 
court  of  the  city  and  county  of  San  Francisco. 
The  writ  of  prohibition  will  not  lie  in  such 
case,  even  If  It  be  conceded  that  the  bill  Is 
Illegal  or  not  authorized  by  law.  In  such 
case  the  taxpayer  has  a  remedy  by  proceed- 
ing In  the  superior  court  under  the  process  of 
Injunction  to  restrain  the  payment  This 
remedy  Is  one  of  frequent  occurrence  in  our 
courts ;  but  we  know  of  no  practice  authoriz- 
ing any  court  to  prohibit  the  payment  of  a 
claim,  exc^t  by  Injunction,  even  although  the 
claim  may  be  Illegal. 
The  writ  Is  denied. 

We  concnr:    HALL,  3. ;  KERBIOAN,  J. 
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DINAN    T.    SUPERIOR   COURT  OP   CITY 
AND  COUNTY  OP  SAN  FRANCISCO 
et  al.     (Civ.  425.) 

(Conrt   of   Appeal,    First    District,   California. 
Aug.  13,  1907.) 

HURICIFAI.     COBPORATIONB  —  OFFICEBS  —  Re- 
MOVAI,     FBOlf     OFFICB— CHABTEB     AHD     CODK 

Pbovisionb. 

The  provisions  of  Pen.  Code,  {S  75S-769, 
for  removal  from  office  of  any  municipal  officer 
for  misconduct  in  office,  by  presentment  by  the 
grand  jury  and  proceedmgs  before  a  court  with 
trial  by  jury,  in  case  of  a  denial  of  the  charges, 
are,  so  far  as  concema  a  member  of  the  police 
department  of  the  city  and  county  of  San  Fran- 
cisco, superseded  by  the  charter  thereof,  provid- 
ing for  such  a  removal  only  after  a  trial  be- 
fore the  police  commissioners;  Const,  art.  11,  | 
8,  providing  that  the  charter,  on  the  adoption 
thereof  by  the  Legislatnre,  shall  supersede  all 
laws  InconsLstent  with  it,  and  article  20,  f  16, 
as  amended,  providing  that  in  case  of  an  officer 
or  employ^  of  a  municipality  governed  under  a 
charter  the  provisions  of  the  charter  with  ref- 
erence to  dismissal  from  office  oif  any  such  officer 
or  employe  shall  control. 

Application  of  J.  F.  Dlnan  for  writ  of  pro- 
hibition to  the  superior  court  of  the  state  of 
California  in  and  for  the  city  and  county  of 
San  Ftancisco  and  another.    Writ  granted. 

Robert  B.  McMillan  and  Nathan  C.  Cogh- 
lan,  for  petitioner.  Robert  W.  Eiarrlson,  for 
respondents. 

COOPER,  P.  3.  This  te  an  application  for 
a  writ  of  prohibition  against  the  superior 
court  of  the  dty  and  county  of  San  Francisco 
and  Hon.  J.  M.  Seawell,  one  of  the  Judges 
thereof,  to  arrest  the  trial  of  the  defendant 
as  being  In  excess  of  the  Jurisdiction  of  the 
superior  court 

The  petitioner  sets  forth  In  his  petition  that 
the  city  and  county  of  San  Francisco  Is  a 
municipal  corporation  governed  by  a  free- 
holders' charter,  which  was  ratified  and  ap- 
proved by  the  lieglslatura  of  the  state  Janu- 


ary 26,  1899;  that  be  Is  and  was  at  all  times 
mentioned  In  the  jtetltion  the  duly  appointed 
and  acting  chief  of  police  of  said  city  and 
county,  pursuant  to  the  provisions  of  the 
said  charter;  that  in  June,  190T,  the  grand 
Jury  of  the  said  dty  and  county  of  San 
Francisco  presented  an  accusation  in  writing 
against  petitioner,  in  which  it  is  allied  that 
he  has  been  guilty  of  willful  and  corrupt  mla^ 
conduct  In  office  in  connection  with  certain 
matters  and  things  stated  In  the  petition. 
The  accusation  concludes  with  a  prayer  that 
petitioner  be  removed  from  the  said  office  of 
chief  of  police  of  said  city  and  county  in  ac- 
cordance with  the  provisions  of  sections  758 
to  772  of  the  Penal  Code  of  the  state.  It  la 
further  alleged  that  the  said  superior  court 
and  said  Hon.  J.  M.  Seawell,  one  of  the 
Judges  thereof,  are  threatening  to,  and  will 
unless  restrained  by  this  court  proceed  to 
the  trial  of  the  petitioner  upon  said  accusa- 
tion, and  that  he  has  no  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of 
law.  The  defendant  demurred  to  the  peti- 
tion, and  on  argument  declined  to  answer,  so 
the  facts  stated  in  the  petition  will  be  regard- 
ed as  true  in  discussing  the  case.  The  ques- 
tion for  determination  therefore  is  as  to  the 
power  of  the  superior  court  to  remove  the 
petitioner  from  office  under  the  provisions  of 
the  Penal  Code;  the  charter  of  the  city  and 
county  of  San  Francisco  having  made  provi- 
sion for  such  removal. 

The  sections  of  the  Penal  Code  by  which  It 
Is  claimed  the  proceedings  are  Justified  aro 
the  following: 

"Sec.  758.  An  accusation  In  writing  against 
any  district,  county,  township,  or  municipal 
officer,  for  willful  or  corrupt  misconduct  In 
office,  may  be  presented  by  the  grand  Jury  of 
the  county  for  or  In  which  the  officer  accused 
Is  elected  or  appointed. 

"Sec.  759.  The  accusation  must  state  the 
offense  charged,  in  ordinary  and  concise  lan- 
guage, without  repetition." 

"Sec.  766.  If  the  defendant  pleads  guilty, 
or  refuses  to  answer  the  accusation,  the  court 
must  render  Judgment  of  conviction  agalnat 
him.  If  he  denies  the  matter  charged,  the 
court  must  immediately,  or  at  such  time  as  It 
may  appoint,  proceed  to  try  the  accusation. 

"Sec.  767.  The  trial  must  be  by  a  Jury,  and 
conducted  in  all  respects  In  the  same  manner 
as  the  trial  of  an  indictment  for  a  misde- 
meanor." 

"Sec.  769.  Upon  a  conviction  the  court 
must,  at  such  time  as  it  may  appoint  pro- 
nounce Judgment  that  the  defendant  be  re- 
moved from  office;  but,  to  warrant  a  removal, 
the  Judgment  must  be  entered  upon  the  min- 
utes, and  the  canses  of  removal  must  be  as- 
signed therein." 

The  accusation  Is  authorized  by  the  lan- 
guage of  the  Code  against  any  municipal  of- 
ficer for  willful  or  corrupt  misconduct  tn 
office.  The  above  quoted  sections  of  the 
Penal  Code  have  been  in  force  substantially 
aa  at  present  since  the  enactment  <d:  thm 
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CX>des  In  1872,  and,  U  said  sections  were  the 
only  proTlsioDs  of  law  applicable  to  the  case, 
there  would  be  no  difficolty  in  upholding  the 
proceedings.  We  must,  however,  examine 
other  provisions  of  law  in  order  to  determine 
whether  or  not  this  proceeding  under  the  gen- 
eral provisions  of  the  Penal  Code  can  be  up- 
held. 

The  charter  of  the  city  and  county  of  San 
Francisco,  ratified  by  the  qualified  voters  of 
the  city  and  county  at  a  special  election  held 
on  the  26th  day  of  May,  1898,  was  adopted 
by  the  Legislature  of  the  state  on  January 
26,  1899.  It  is  a  statute,  framed  by  a  board 
of  freeholders,  ratified  by  the  voters  of  the 
city  and  oouni^,  and  finally  passed  upon  and 
ratified  by  the  people  of  the  state  through  the 
liBgislature.  People  t.  Williamaon,  135  Cal. 
418,  67  Pac  504.  It  oontahis  a  delegation  of 
powers,  and  the  powers  so  delegated  are  tak- 
ea  from  the  people  of  the  state  and  vested  in 
the  municipality.  The  Constitution  provides 
in  express  terms  (article  11,  I  8)  that,  upon 
the  adoption  of  such  charter  by  the  Legiala- 
ture,  it  "shall  become  the  organic  law  thereof, 
and  supersede  any  existing  charter  (whether 
framed  under  the  provisions  of  this  section  of 
the  Constitution  or  not)  and  all  amendments 
thereof,  and  ail  laws  inconsistent  with  such 
charter."  The  charter  thus  became  the  or- 
ganic law  of  the  city  and  county  of  San  Fran- 
cisco In  regard  to  all  municipal  aSalrs,  and 
superseded  all  laws  inoonsistent  with  it  It 
superseded  the  provisions  of  the  Penal  Code 
herein  cited  if  such  provisions  are  inconsist- 
ent with  the  provisions  of  the  charter  on  the 
same  subject  Let  us  then  examine  the  char- 
ter as  to  the  particular  question  here — the  re- 
moval of  the  petitioner  as  chief  of  police. 

It  provides  that  the  police  department  shall 
consist  of  a  board  of  police  commissioners, 
a  chief  of  polloe,  a  police  force,  and  such 
clerks  and  employes  as  shall  be  necessary. 
The  department  shall  be  under  the  manage- 
ment of  a  board  of  police  commissioners,  con- 
sisting of  four  members,  who  shall  be  ap- 
pointed by  the  mayor.  The  chief  of  police 
shall  be  appointed  by  the  board  of  police 
commissioners,  and  hold  o£Bce  for  the  term 
of  four  years,  receiving  an  annual  salary  of 
$4,000.  He  has  control,  management  and  di- 
rection of  ail  members  of  the  department  is 
tiie  chief  executive  officer,  and  is  chargeable 
with  and  responsible  for  the  execution  of  all 
laws  and  ordinances.  His  duties  are  set 
forth  in  the  charter.  He  is  an  officer  pro- 
vided for  in  the  charter,  selected  and  appoint- 
ed as  therein  provided,  with  a  definite  term 
of  office  and  a  fixed  salary.  The  board  of 
police  OKumissioners  are  given  the  express 
power  (article  8,  c.  3,  8  1)  "to  appoint,  pro- 
mote, suspend,  disrate  or  dismiss  any  mem- 
ber of  the  department  in  the  manner  herein- 
after provided."  It  is  thereinafter  provided 
(chapter  7,  §§  2,  3)  as  follows: 

"Sec.  2.  Any  member  of  the  department 
guilty  of  any  offense,  or  violation  of  rules 
and  regulations,  shall  be  liable  to  be  pun- 


ished by  reprimand,  or  by  fine  to  be  fixed  by . 
the  commissioners,  or  by  dismissal  from  the 
department;  but  no  flue  shall  ever  be  im- 
posed at  any  one  time  for  any  offense  ex- 
ceeding one  month's  salary. 

"Sec.  3.  No  member  of  the  department  shall 
be  subject  to  dismissal  for  any  cause;  ,or  to 
punishment  for  any  breach  of  duty  or  mis- 
conduct therein,  except  after  a  fair  and  im- 
partial trial  before  the  commissioners  upon  a . 
verified  complaint  filed  with  the  board,  set- 
ting forth  specifically  the  acts  Qomplained  of, 
and  after  such  reasonable  notice  to  him  of 
the  time  and  piacQ  of  hearing  as  the  board 
may  by  rule  prescribe.    The  accused  shall  be 
entitled  upon  such  hearing  to  appear  person-^ 
ally  and  by  counsel;   to  have  a  public  trial,, 
and  to  secure  and  enforce  free  of  expense  to 
him  the  attendance  of  all  witnesses  necessary, 
for  his  defense." 

Petitioner  is  a  member  of  the  department 
The  mandate  of  the  charter  is  tliat  he  shall . 
not  be  subject  to  dismissal  for  any  cause  "ex- 
cept upon  a  fair  and  Impartial  trial  before 
the  commissioners  upon  a  verified  complaint 
filed  with  the  board,  setting  forth  specifically 
the  acts  complained  of,  and  after  such  rea-, 
sonable  notice  to  him  of  the  time  and  place 
of  hearing  as  the  board  may  by  rule  pre-, 
scribe."  The  people  of .  the  city  and  county, 
of  San  Francisco,  by  their  charter,  have  i«o- 
vlded  for  the  office  of  chief  of  police  and  the 
method  of  his  appointment  They  have  also, 
provided  a  tribunal  to  hear  charges  against 
liim,  to  try  him,  and  to  dismiss  him.  They 
have  not  only  done  this;  but  they  have  said . 
that  he  shall  not  be  dismissed  in  any  other 
way.  The  method  provided  is  exclusive. 
The  people  had  the  right  under  their  charter 
to  provide  what  officers  the  municipality  shall 
have,  their  qualifications,  their  terms  of  of- 
fice, and  the  methods  of  their  removal  The 
chief  of  police  is  only  a  municipal  officer. 
The  duties  of  his  office  pertain  to  the  city. 
His  removal  is  a  matter  that  concerns  the 
city  and  no  one  else,  except  indirectly.  The. 
sections  of  the  Penal  Code  above  referred  to 
are  inconsistent  with  the  provisions  of  the 
charter  quoted.  They  provide  for  a  trial  in 
a  different  forum  and  by  a  different  method. 
If  the  petitioner  can  be  removed  in  the  man- 
ner contemplated  in  this  proceeding,  the  pro- 
visions of  the  charter  must  be  set  aside.  The 
charter  provides  that  the  petitioner  shall  not 
be  subject  to  dismissal,  except  by  a  trial  in 
a  certain  manner.  If  the  Penal  Code  can  be 
invoked,  he  can  be  removed  and  dismissed 
in  a  different  manner  and  before  a  different 
tribunal.  Suppose  that  the  i)etitioner  should 
be  tried  upon  the  same  charges  both  before 
the  commissioners  and  the  superior  court,  and 
the  commissioners  should  find  the  charge  un- 
true, while  the  court,  under  the  Penal  Code 
provisions,  should  find  it  true,  and  render  a 
judgment  of  removal,  could  the  judgment  of 
the  superior  court  be  enforced?  If  so,  the 
findings  and  determination  of  the  police  oom- 
missioners,  the  body  provided  by  the  charter. 
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for  the  purpose  of  trying  charges  against  one 
of  the  city's  own  officers,  must  be  set  at 
naught  We  do  not  think  such  Is  the  law. 
Of  course.  If  the  chief  of  police  should  com- 
mit an  oCFense  against  the  laws  of  the  state, 
lie  would  be  subject  to  trial  under  such  laws, 
and  so  of  every  other  officer  of  the  city;  but 
the  provisions  of  the  Penal  Code  Invoked  here 
deal  only  with  the  removal  from  office  for 
misconduct  In  office.  The  removal  from  office 
of  petitioner  concerns  only  the  municipality, 
and  he  must  be  removed  as  provided  for  In 
the  charter,  if  removed  at  all.  The  method 
prescribed  by  the  charter  Is  the  method  pro- 
vided by  the  Legislature.  It  has  been  the 
policy  of  the  state,  and  the  tendency  of  the 
late  decisions  and  constitutional  amendments, 
to  broaden  the  scope  of  municipal  corpora- 
tions governed  by  charters  as  to  their  own 
affairs,  to  allow  them  to  govern  themselves, 
and  to  prescribe  their  own  roles  and  regula- 
tions as  to  affairs  which  are  purely  municipal. 
The  city,  by  adopting  its  charter,  asked  to  be 
allowed  to  appoint,  In  Its  own  manner,  its 
chief  of  police,  and  to  remove  him  tn  its  own 
way.  It  was  given  such  power  by  the  Legis- 
lature, and  the  power  so  delegated  no  longer 
remains  in  the  people  of  the  state.  Only  at 
the  last  general  election  section  16  of  article 
20  of  the  Constitution  was  amended  to  read 
as  follows:  "Sec.  16.  When  the  term  of  any 
officer  or  commissioner  la  not  provided  for  In 
this  Constitution,  the  term  of  such  officer  or 
commissioner  may  be  declared  by  law;  and, 
If  not  so  declared,  snch  officer  or  commis- 
sioner shall  bold  bis  position  as  such  officer 
or  commissioner  during  the  pleasure  of  the 
authority  making  the  appointment;  but  In 
no  case  shall  such  term  exceed  four  years; 
provided,  however,  that  in  the  case  of  any 
officer  or  employ^  of  any  municipality  gov- 
erned under  a  legally  adopted  charter,  the 
provisions  of  such  charter  with  reference  to 
the  tenure  of  office  or  the  dismissal  from  of- 
fice of  any  such  officer  or  employe  shall  con- 
trol." The  amendment  consisted  of  the  pro- 
viso. The  petitioner  Is  an  officer  of  the  mu- 
nicipality, governed  under  a  legally  adopted 
charter;  and  the  express  mandate  of  the  Con- 
stitution Is  that  the  provisions  of  the  char- 
ter as  to  dismissal  from  office  shall  control. 
To  control  means  to  direct,  regulate,  or  gov- 
ern. Standard  Dictionary.  It  does  not  ex- 
press the  idea  of  repealing,  extinguishing,  or 
doing  away  with.  Byrne  v.  Drain,  127  Cal. 
663,  60  Pac.  433.  Tlje  provisions  of  the 
charter  In  regard  to  the  dismissal  from  office 
would  not  control  if  the  petitioner  can  be  re- 
moved in  the  proceeding  pending  in  the  su- 
perior court.  On  the  other  band,  the  provi- 
sions of  the  Penal  Code  would  control  in  di- 
rect opposition  to  the  constitutional  amend- 
ment. 

The  views  herein  expressed  have  been  sanc- 
tioned in  principle  by  the  Supreme  Court  in 
several  cases.  In  Croly  v.  City  of  Sacramen- 
to, 119  Cal.  229,  51  Pnc.  323,  It  was  held 
that  the  provision  of  the  charter  of  the  city 


of  Sacramento,  conferring  power  npon  tb« 
board  of  trustees  to  try  a  municipal  officer 
for  Incompetency  and  neglect  of  duty,  were 
valid.  The  court  said:  "It  cannot  be  ques- 
tioned that  the  appointment  of  a  anperin- 
tendent  of  streets  Is  a  matter  purely  munic- 
ipal, and  which  may  properly  be  left  to  the 
municipality  to  be  exercised  In  the  manner 
provided  in  Its  charter,  and  It  would  seem 
to  follow  as  a  logical  sequence  that  the  power 
to  remove  an  officer  ao  appelated  la  equally 
a  matter  of  purely  municipal  concern."  In 
Fragley  v.  Phelan.  126  Cal.  888,  68  Pac.  923, 
the  court.  In  discussing  the  reasons  for  the 
amendment  to  section  6  of  article  11  of  the 
Constitution  by  the  Insertion  of  the  words 
"except  in  municipal  affairs,"  said :  "It  was 
to  prevent  existing  provisions  of  charters 
from  being  frittered  away  by  general  lawsL 
It  was  to  enable  municipalities  to  conduct 
their  own  business  and  to  control  their  own 
affairs  to  the  fullest  possible  extent  In  their 
own  way.  It  was  enacted  npon  the  prlnclpia 
that  the  municipality  itself  knew  better  what 
It  wanted  and  needed  than  the  state  at  large, 
and  to  give  that  municipality  the  exclusive 
privilege  and  right  to  enact  direct  legisla- 
tion which  would  carry  out  and  satisfy  its 
wants  and  needs.  •  •  •  This  amendment 
then  was  Intended  to  give  municipalities  the 
sole  right  to  regulate,  control,  and  govern 
their  Internal  conduct  Independent  of  gen- 
eral laws,  and  this  internal  regulation  and 
control  by  municipalities  comprises  those 
'municipal  affairs'  spoken  of  in  the  Const!- 
tutlou."  In  a  concurring  opinion  by  Mr.  Jus- 
tice Harrison  in  the  same  case,  it  is  said: 
"A  city  cannot  claim  to  be  exempt  from  gen- 
eral laws  relating  to  municipal  affairs  If 
there  Is  no  provision  relating  to  such  affairs 
In  the  charter  under  which  it  is  acting, 
whether  such  charter  is  one  framed  by  it- 
self, or  was  given  to  it  by  the  Legislature. 
If,  in  framing  its  charter,  Its  board  of  free- 
holders should  make  no  provision  for  a  pub- 
lic library,  or  for  the  improvement  of  its 
streets,  the  general  laws  upon  those  subjects 
would  be  operative  within  that  city."  In 
the  case  at  bar  the  charter  does  make  provi- 
sion for  the  dismissal  of  the  chief  of  police, 
and,  ex  industrla,  says,  he  shall  be  dismissed 
in  no  other  manner.  In  Byrne  v.  Drain,  12T 
Cal.  6(m5,  60  Pac.  433,  it  was  held  that  an  as- 
sessment under  the  general  law  was  void 
where  the  charter  of  the  dty  of  Los  Angeles 
provided  a  method  of  making  such  assess- 
ment. The  court  in  determining  the  matter 
said  that  the  primary  question  was  whether 
"at  the  time  of  the  Institution  and  prose- 
cution of  these  proceedings  the  provisions  of 
the  city  charter  or  the  provisions  of  the  stat- 
utes of  1889  constituted  the  controlling  law. 
If  the  latter  control,  then  the  proceedings 
are  admittedly  valid;  If  the  former,  then 
the  proceedings  are  void  upon  their  face." 
In  People  v.  Williamson,  135  Cal.  415,  «J7 
Pac.  504,  it  was  held  that,  where  the  provi- 
sions of  a  charter  are  purely  municipal  la 


Digitized  by 


Google 


Cal.) 


PSOPLE  T.  CARPBNTE3B. 


809 


their  character,  any  Code  provisions  incon- 
sistent therewith  are  tn  that  extent  super- 
seded b7  the  charter.  The  court  said:  "The 
charter  supersedes  all  laws  Inconsistent  there- 
with." In  Elder  v.  McDougald,  145  Gal.  740, 
78  Pac.  429,  it  was  held  that  under  section  »% 
of  article  11  of  the  Constitution,  placing  police 
courts  under  charter  control,  and  authorizing 
the  charter  to  fix  the  compensation  of  at- 
taches, the  power  given  by  the  charter  of  the 
city  and  county  of  San  Francisco  to  the 
police  judges  to  appoint  stenographic  report- 
ers (whose  compensation  and  duties  are  pre- 
scribed by  the  charter)  is  exclusive,  and 
supersedes  the  provlsicms  of  section  869  of 
the  Penal  Code,  so  that  a  police  Judge,  act- 
ing as  a  committing  magistrate,  has  no  pow- 
er under  that  section  to  appoint  another 
stenographic  reporter  and  fix  his  compensa- 
tion as  a  charge  uiM>n  the  municipal  treasury. 
The  opinion  Is  an  instructive  one,  and  gives, 
as  a  reason  for  the  conclusion  reached,  that, 
"under  section  8  of  the  Constitution,  it  is 
declared  that  the  provisions  of  a  charter  au- 
thorized by  that  Constitution  shall  supersede 
all  laws  Inconsistent  with  it."  From  the 
above  authorities  it  seems  clear  that  all  gen- 
eral laws  Inconsistent  or  In  conflict  with  a 
charter  provision  must  give  way  to  the  char- 
ter. 

It  was  held  by  this  court  in  the  late  case 
of  Ex  parte  Sweetman,  4  Cal.  App.  601, 
90  Pac.  1069,  that  a  conflict  exists  between 
an  ordinance  of  a  municipality  and  the  gen- 
eral law  in  all  cases  where  the  same  acts 
that  are  punishable  under  the  ordinance 
are  ptmlshable  under  the  general  law.  The 
only  case  relied  upon  by  respondents — and 
which  at  first  blush  seems  to  lend  counte- 
nance to  their  contention — ^is  CotCey  v.  Su- 
perior Court,  147  Cal.  525,  82  Pac.  75.  That 
case  was  in  relation  to  an  accusation  In  writ- 
ing by  the  graud  Jury  against  the  chief  of 
police  of  the  city  of  Sacramento  under  the 
Penal  Code.  It  was  decided  before  the 
amendment  to  section  16  of  article  20  of  the 
Constitution,  and  appears  to  have  been  de- 
cided upon  the  peculiar  provisions  of  the 
charter  of  the  city  of  Sacramento.  The  court 
said  that  the  scheme  for  the  removal  of 
delinquent  officials  appeared  to  be  Incomplete, 
and  that  It  was  made  the  duty  of  the  mayor, 
upon  having  knowledge  of  willful  neglect  of 
duty  or  official  misconduct,  to  lay  the  matter 
before  the  board  of  trustees,  the  city  attor- 
ney, or  the  district  attorney,  "in  order  that 
the  public  Interests  may  be  protected  and 
the  person  in  default  be  proceeded  against 
according  to  law."  The  opinion  states: 
"There  is  nowhere  In  the  charter  any  pro- 
vision which  In  terms  confers  exclusive  Ju- 
risdiction upon  the  board  of  trustees  to  pro- 
ceed against  and  remove  municipal  officers, 
nor  is  there  apparent  In  any  of  the  charter 
provisions  an  intention  that  its  provisions 
should  supersede  the  provisions  of  the  gen- 
eral law  as  found  In  the  sections  of  the 
Penal  Code  relative  to  the  removal  of  delin- 


quent officials  from  office."  In  the  case  at 
bar  we  have  the  mandatory  provision  of  the 
charter  that  petitioner  shall  not  be  subjc«-t 
to  removal  except  after  a  fair  and  impartial 
trial  "before  the  commissioners,"  and  the 
ccnst'.tctlonal  provision  that  the  provisions 
of  the  charter  shall  control  with  reference  to 
the  dismissal  from  office.  The  provisions  of 
the  charter  cannot  control  if  the  proceedings 
in  the  superior  court  can  be  allowed  to  con- 
trol. It  is  our  duty  to  enforce  the  charter 
and  its  provisions  if  we  can  do  so.  It  is  a 
special  grant  of  power,  for  a  particnlar  mu- 
nicipality, and  pertaining  to  a  particular 
subject 

Let  'the  writ  be  made  peremptory,  and  the 
superior  court  of  the  city  and  coun^  of  San 
Francisco,  and  Hon.  J.  M.  Seawell,  one  of 
the  Judges  thereof,  be  absolutely  restrained 
from  any  further  proceedings  in  said  matter. 

We  concur:  EERRIQAN,  J.;  HALL,  J. 


6  Cal.  App.  231 

PEOPLE  V.  CARPENTER.    (Cr.  flO.) 

(Court  of  Appeal,  Second  District,  California. 
Aug.  17,  1907.) 

False    Pbbtknses  —  InroBiiATioii  —  Snrsi' 

CIENCY. 

An  information  alleging  that  defendant, 
with  intent  to  defraud  anotner,  falsely  repre- 
sented that  he  was  the  owner  of  a  patent  device, 
that  he  needed  a  certain  sum  to  settle  expenses 
with  his  attorne.vs  and  obtain  his  patent,  tnat  he 
liad  an  opportunity  after  securing  the  same  to  at 
once  obtain  a  certain  sum  for  the  right  to  sell  in 
a  certain  state,  and  charging  that  defendant 
exhibited  a  pretended  telegram  offering  that 
sum,  and  that  such  other  believed  the  false  rep- 
resentations and  was  thereby  induced  to  loan 
such  sum  to  defendant,  was  insufficient;  there 
being  no  allegation  of  any  fact  tending  to  show 
wherein  the  representations  were  false  or  fraud- 
ulent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23.  False  Pretenses,  {  37.] 

Appeal  from  Superior  Court,  Riverside 
County ;   F,  E.  Densmore,  Judge. 

A.  B.  Carpenter  was  convicted  of  obtain- 
ing money  by  false  pretenses,  and  from  the 
Judgment,  and  an  order  denying  a  new  trial, 
he  appeals.  Reversed  and  remanded,  with  In- 
structions. 

Lafayette  Gill,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  George  Beebe,  Deputy  Atty. 
Gen.,  for  the  People. 

ALLEN,  P.  J.  Appeal  by  defendant  from 
a  Judgment  of  conviction  and  from  an  order 
denying  a  new  trial. 

An  information  was  regularly  filed  by  tlie 
district  attorney  of  Riverside  county  charge 
Ing  defendant  with  the  crime  of  obtaining 
money  by  false  pretenses.  This  Information 
alleged  that  defendant  "with  Intent  to  de- 
fraud one  C.  S.  Gove  of  his  property,  onlaw- 
fuUy,  knowhigly,  designedly,  falsely,  and  felo- 
niously did  r^resent  and  pretend  to  the  salA 
C.  S.  Gove  that  he  was  then  and  there  the 
owner  of  a  certain  patent  device  to  light 
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gasoline  Btoyeo,  duly  issued  by  the  goTem- 
mcnt  of  the  United  States  of  America,  and 
then  and  there  In  the  hands  of  his  attorneys 
at  Los  Angeles,  Cal.,  and  that  he  then  and 
there  needed  the  sum  of  |150  In  money  to 
settle  expenses  with  his  attorneys  aforesaid 
and  procure  his  said  patent,  and  that  on  get- 
ting possession  thereof  he  had  an  opportunity 
to  at  once  obtain  the  sum  of  $2,500  for  the 
right  to  sell  the  said  patent  In  the  state  of 
Cnlifornia,  and  did  then  and  there  exhibit 
and  read  to  said  Gore  a  pretended  telegram 
to  him,  said  defendant,  so  as  aforesaid,  of- 
fering the  said  sum  of  $2,500  for  the  said 
right  to  sell  said  patent  in  said  state,  and 
said  Gove,  being  deceived  thereby,  and  be- 
lieving said  false  representations  to  be  true, 
was  Induced  by  reason  of  said  false  pretens- 
es and  representations  bo  made  as  aforesaid 
by  the  said  defendant  to  loan  said  defendant, 
and  did  then  and  there  deliver  to  said  de- 
fendant, relying  solely  on  the  truth  of  said 
false  pretenses,  the  sum  of  $150  In  lawful 
money  of  the  United  States  of  America, 
which  said  money  was  so  obtained  by  said 
defendant,  A.  B.  Carpenter,  unlawfully,  know- 
ingly, and  designedly  to  defraud  said  C.  S. 
Gove  out  of  the  money  aforesaid,  and  all  of 
said  representations  were  made  knowingly, 
designedly,  fraudulently,  and  feloniously  by 
defendant  with  Intent  to  cheat  and  defraud 
said  Gove  out  of  all  said  money,  and  by 
which  means  said  Gove  was  defrauded  as 
aforesaid."  To  this  Information  a  demurrer 
was  filed,  which,  among  other  things,  chal- 
lenged the  Information  as  not  containing  a 
statement  of  the  facts  constituting  the  of- 
fense charged  In  ordinary  and  concise  lan- 
guage and  In  such  manner  as  to  enable  a 
person  of  common  understanding  to  know 
what  is  intended;  that  said  facts  stated  in 
said  information  do  not  constitute  a  public 
offense.  This  demurrer  was  overruled  by  the 
court,  and  defendant's  trial  and  conviction 
followed.  A  motion  for  a  new  trial  was  in- 
terposed, based  solely  upon  the  misconduct 
of  the  jury  who  tried  the  case.  In  this :  that 
the  Jury  received  evidence  out  of  court  In  ref- 
erence to  the  merits  of  the  case  other  than 
that  resulting  from  a  view  of  the  premises. 
A  bill  of  exceptions  Is  found  in  the  record, 
onilwdying,  however,  only  the  affidavits  and 
testimony  received  by  the  court  on  the  hear- 
ing of  the  motion  for  a  new  trial  with  refer- 
ence to  the  receipt  of  testimony  by  the  jury 
out  of  court. 

We  are  of  opinion  that  the  information  Is 
defective.  "To  constitute  the  offense  charg- 
ed, four  things  must  concur,  and  four  distinct 
averments  must  be  proved:  (1)  There  must 
be  an  intent  to  defraud;  (2)  there  must  be 
actual  fraud  committed ;  (3)  false  pretenses 
must  be  used  for  the  purpose  of  perjjctratlng 
the  fraud ;  and  (4)  the  fraud  must  be  aecom- 
plislied  by  means  of  the  false  pretenses  made 
use  of  for  the  purpose,  viz.,  they  must  be  the 
cause  which  induced  the  owner  to  part  with 
hl8  property."    People  v.  Wasservogle,  77  Cal. 


173,  19  Pac.  270.  The  facts  going  to  show 
that  an  actual  fraud  was  committed  In  this 
case  do  not  appear  in  the  Information.  There 
Is  no  allegation  of  any  fact  tending  to  show 
wherein  the  statements  and  representations 
were  false  or  fraudulent  "The  falsity  or 
fraudulent  character  of  this  claim.  If  it  was 
in  fact  false  or  fraudulent,  arose  from  some 
fact  or  facts  not  alleged,  and  concerning 
which  the  Indictment  furnished  absolutely 
no  information,  •  •  •  Nothing  but  the 
conclusion  that  It  was  both  false  and  fraudu- 
lent Is  alleged."  People  t.  Mahony,  14S  OaL 
106,  78  Pac.  354.  It  Is  nowhere  alleged  that 
any  of  the  representations  made  were  untrue 
and  In  fact  false.  It  is  not  soffldent  to  al- 
lege the  fraudulent  character  of  representtK 
tlons,  but  the  fact  must  be  alleged  from 
which  it  may  be  determined  whether  or  not 
the  conclusion  of  their  false  and  fraudulent 
character  Is  correct  Aside  from  the  legal 
conclusions,  there  is  nothing  In  this  Indict- 
ment which  negatives  the  presumption  of  in- 
nocence. Omitting  these  conclusions,  the  al- 
legations of  the  information  can  be  true  and 
the  defendant  still  be  Innocent  People  t. 
Griffith,  122  Cal.  214,  54  Pac.  725.  In  our 
opinion  the  information  was  insufficient,  and 
the  court  erred  In  overruling  the  demurrer 
thereto. 

Judgment  reversed,  and  cause  remanded, 
with  Instructions  to  sustain  the  demurrer  to 
the  information. 

We  concur:    SHAW,  J.;  TAGGAHT,  3. 


t  Cal.  App.  129 

PEOPLE   V.   DAVIS.    (Cr.  56.) 

(Court  of  Appeal,   Second  District,  California. 
Aug.  17,  1907.) 

1.  Cbiminal     Law  — Evidence  — CoNTEatPO- 
RANEOUS  Declarations. 

In  a  pros-ecution  for  an  attempt  to  rape,  it 
was  not  error  to  permit  prosecutrix  to  state 
defendant's  declarations  to  her  at  the  time  witii 
reference  to  his  coDduct  with  other  girls  whom 
he  knew. 

[Kd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  Jf  800,  810.] 

2.  Witnesses  —  Testimony   Wrrnoox  Ques- 
tions. 

In  a  prosecution  for  assault  with  Intent  to 
rape,  it  was  not  error  to  direct  prosecutrix,  a 
Rirl  under  10  years  of  ajte  at  the  time  the  of- 
fense was  alleRod  to  have  been  committed,  to 
tell  in  her  own  way  all  tliat  happened  at  the 
time. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.   00,   Witnesses,   §   816.] 

3.  Lewdness— Xatube  or  OFrENSE— Lascivi- 
ous Conduct. 

Where,  in  a  prosecution  for  an  attempt  to 
rape  a  girl  under  age,  defendant's  acts  proved 
tended  to  establi-sh  such  an  offense,  they  did  not 
also  show  a  violation  of  Pen.  Code,  I  288,  pro- 
hiljiting  acts  of  lascivious  character  with  a 
child  not  amounting  to  a  crime  defined  by  other 
sections  of  tho  Code. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  D.  K.  Trusk,  Judge. 

N.  P.  Davis  was  convicted  of  an  attempt 
to  rape  and  of  an  attempt  to  bare  sexual 
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Intercourse  with  a  girl  under  16  years  of  age, 
not  bla  wife,  and  be  appeals.    Affirmed. 

J.  0.  Crouch,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  George  Beebe,  Deputy  Atty. 
Gen.,  for  the  People. 

ALLEN,  P.  J.  Appeal  by  defendant  from  a 
Judgment  and  an  order  denying  a  new  trial. 
The  Information  filed  In  this  case  charged  the 
defendant  with  attempting  to  commit  rape  by 
an  unlawful  and  felonious  attempt  to  have 
sexual  Intercourse  with  a  girl  under  the  age 
of  16  years;  she  not  being  then  and  there 
his  wife.  The  evidence  presented  by  the 
record  fully  Justified  the  verdict  of  guilty. 

The  only  error  assigned  by  counsel  In  his 
brief  is  In  relation  to  the  admission  In  evi- 
dence of  certain  statements  made  by  defend- 
ant to  the  prosecuting  witness  a  few  minutes 
before  the  performance  of  the  criminal  act 
This  testimony  was  In  response  to  a  direction 
of  the  trial  court  made  to  the  witness  to  "tell 
in  your  own  way  all  that  happened  there." 
She  thereupon  testified  as  follows:  "He  was 
talking  about  other  girls  that  he  knew.  He 
said  he  knew  lots  of  other  girls.  And  one 
night  I  was  there  when  there  was  a  little 
girl  about  seven  years  old  and  a  large  girl. 
He  said  he  knew  them  a  long  time,  and  he 
eald  that  they  used  to  go  over  on  the  hill — 
and  I  don't  know  where  the  hill  Is — over  by 
Fourth,  and  he  said  they  used  to  get  beer 
and  drink  and  have  lots  of  fun  like  that,  he 
said.  He  talked  about  them  and  everything, 
about  drinking  beer."  We  perceive  no  error 
either  in  the  direction  of  the  court  to  the 
witness,  or  in  the  action  of  the  court  in  re- 
fusing to  strike  out  these  statements,  and 
cannot  conceive  how  any  prejudice  possibly 
resulted  to  defendant  by  the  action  of  the 
court 

Upon  oral  argument.  It  is  urged  that  the 
crime  proven  was  a  violation  of  section  288 
of  the  Penal  Code,  and  not  that  charged  in 
the  information.  With  this  we  do  not  agree. 
The  acts  committed  by  defendant  amounted 
to  an  attempt  to  commit  rape,  and  section 
288  has  reference  only  to  acts  of  a  lascivious 
character  which  do  not  amount  to  a  crime 
as  defined  by  other  sections  of  the  Penal 
Code. 
Judgment  and  order  affirmed. 

We  concur:    SHAW,  J. ;  TAGGART,  3. 


t  Cal.  App.  233 

Er  parte  ELAM.  (Cr.  61.) 

(Court  of  Appeal,  Second  District,  California. 
Aug.  17,  1907.) 

1.  Constitutional  Law  —  Due  Pbocess  of 
Law —  Depriving  One  of  Pbopebty  — Re- 
siiucTiNO  Use  or  Artesian  Weli.s. 

A  landowner  has  no  right  to  extract  sub- 
terranean water  in  excess  of  a  reasonable  and 
beneficial  use  on  the  land  from  which  it  is  ex- 
tracted ;  and  so  is  not  deprived  of  property 
without  due  process  by  Act  March  6,  1907  (St. 
1907,  p.  122,  c.  101),  declaring  an  artesian  well 


not  provided  with  appliances  for  preventing  the 
flow  of  water  therefrom  to  be  a  nuisance,  and 
one  who  maintains  it  or  permits  water  to  un- 
necessarily flow  from  such  well,  or  to  go  to 
waste,  to  he  guilty  of  misdemeanor,  defining  an 
artesian  well  to  be  an  artificial  opening  in  the 

f round  through  which  water  naturally  flows 
rom  subterranean  sources  to  the  surface  of  the 
ground,  and  defining  waste  to  be  permitting 
the  flow  from  an  artesian  well  to  run  into  a 
bay,  pond,  or  channel,  unless  used  thereafter 
for  the  beneficial  purposes  of  irrigation  or  do- 
mestic use,  or  onto  land,  unless  it  be  used  for 
irrigating  it  or  for  domestic  use,  or  the  propa- 
gation of  fish. 

2.  Same— Right  to  Acquire,  Hold,  and  Dis- 
pose OF  Pbopebtt. 

So  such  act  does  not  contravene  Const  art 
I,  S  1,  declaring  it  an  inalieoable  right  of  all 
men  to  acquire,  possess,  and  protect  property. 

3.  Same— Speciai,  Privileges. 

,-,^Act  March  6,  1907  (St  1907,  p.  122,  c. 
101),  making  it  a  misdemeanor  to  waste,  or 
use  for  other  than  certain  purposes,  water  from 
an  artesian  well,  does  not,  because  making  no 
such  provision  as  to  waters  pumped  from  sub- 
terranean sources,  contravene  Const  art.  1,  § 
zl,  forbidding  the  grantmg  of  special  privileges 
to  any  citizen  or  class  of  citizens. 

4.  Same— Special  Laws. 

T.-i.-J^'"'"  "  ?"""*•  «*•  *.  *  25,  subd.  33,  pro- 
nibiting  special  laws,  contravened  by  such  act 
because  applying  only  to  waters  from  artesian 
wells;    that  is,  those  having  a  natural  flow. 

5.  Same— Unifobm  Operation  of  Laws. 

_  Iseither  is  such  act  for  the  same  reason 
violative  of  Const  art.  1,  §  11,  requiring  aU 
laws  of  a  general  nature  to  have  a  uniform 
operation, 

6.  Save— Discriminatory  Laws. 

<  i.u^"^''  ^^^  ^°^  °°t  discriminate  in  violation 
01  the  Constitution  because  allowing  the  use  of 
waters  from  artesian  wells  for  the  maintenance 
of  ponds  for  the  propagation  of  fish,  as  distin- 
guished from  their  maintenance  for  other  nur- 
poses.  " 

In  the  matter  of  the  application  of  J.  L. 
Elam  for  writ  of  habeas  corpus.  Writ  de- 
nied. 

G.  P.  Adams,  for  petitioner.  J.  D,  Fred- 
ericks, DIst  Atty.,  and  H.  S.  G.  McCartney, 
Deputy  Dlst  Atty.,  for  respondent 

ALLEX.  P.  J.  This  is  an  application  for 
a  writ  of  habeas  corpus  presented  by  peti- 
tioner, who  alleges  that  he  is  restrained  of 
his  liberty  under  a  commitment  Issued  upon 
default  In  payment  of  a  fine  assessed  against 
him  for  a  violation  of  the  act  of  the  Legisla- 
ture approved  March  6,  1907  (St  1907,  p.  122, 
c.  101),  entitled  "An  act  to  prevent  the  waste 
and  flow  of  water  from  artesian  wells,  and 
prescribing  penalties  therefor,  and  defining 
waste  and  artesian  wells." 

It  Is  petitioner's  contention  that  this  stat- 
ute is  violative  of  the  Constitution  of  the 
United  States  and  of  the  Constitution  of  the 
state  of  California,  and  In  conflict  with  the 
general  laws.  Section  1  of  the  act  under 
consideration  provides  that  an  artesian  well 
which  is  not  capped  or  provided  with  me- 
chanical appliances  for  arresting  the  flow  of 
water  therefrom  is  a  nuisance,  and  the  own- 
er of  the  land  upon  which  the  same  is  situat- 
ed Is  declared  guilty  of  maintaining  a  nui- 
sance if  he  suffers  It  to  remain  so  uncapped 
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or  Tinprovlcled  with  mechanical  appliances 
for  arresting  the  flow,  and  any  person  main- 
taining such  nuisance,  or  causing  or  permit- 
ting water  to  unnecessarily  flow  from  such 
well,  or  to  go  to  waste,  Is  guilty  of  a  misde- 
meanor. By  section  2  an  artesian  well  Is  de- 
fined to  be  an  artificial  bole  made  In  the 
ground  through  which  water  naturally  flows 
li-om  subterranean  sources  to  the  surface  of 
the  ground.  By  section  3  waste  Is  defined  to 
he  the  causing,  suffering,  or  permitting  the 
flow  from  an  artesian  well  to  run  Into  any 
bay,  pond,  or  channel,  unless  used  thereafter 
for  the  beneficial  purposes  of  irrigation  of 
land  or  domestic  use,  or  into  any  street,  road, 
or  highway,  or  upon  public  land,  unless  it  be 
used  for  the  Irrigation  thereof  or  for  domes- 
tic use  or  the  propagation  of  fish.  It  Is  fur> 
tber  provided  that,  when  water  Is  run  upon 
land  for  irrigation  purposes,  If  more  than  10 
per  cent  thereof  be  allowed  to  escape  there- 
from, the  same  shall  constitute  waste.  Sec- 
tion 5  provides  a  penalty  for  the  violation  of 
any  of  the  provisions  of  the  act. 

The  first  point  made  by  petitioner— which 
Is  that  the  act  is  violative  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States,  which  provides  that  no  state  shall 
^'deprive  any  person  of  life,  liberty,  or  prop- 
«rty  -without  due  process  of  law,  nor  deny  to 
any  person  within  Its  Jurisdiction  the  equal 
protection  of  the  law,"  and  of  article  1,  i  1, 
of  the  Constitution  of  this  state,  which  pro- 
vides that  "all  men  are  by  nature  free  and 
Independent,  and  have  certain  inalienable 
rights,  among  which  are  those  of  enjoying 
and  defending  life  and  liberty,  acquiring,  pos- 
sessing, and  protecting  property,"  and  of  sec- 
tion 13,  art  1,  which  provides  that  no  person 
shall  be  "deprived  of  life,  liberty,  or  property 
without  due  process  of  law" — seems  to  have 
been  met  and  demonstrated  to  be  untenable 
by  the  Supreme  Court  of  the  United  States  in 
the  case  of  Ohio  Oil  Co.  v.  Indiana,  177  U.  S. 
190,  20  Sup.  Ct.  570,  44  L.  Ed.  729.  By  that 
case  It  is  established  that  water,  oil,  gas,  and 
all  fugitive  substances  held  in  their  natural 
subterranean  reservoirs  are  exceptions  to  the 
general  rule  establishing  absolute  ownership 
In  the  proprietor  of  the  surface  of  all  that 
lies  underneath;  that  these  minerals,  being 
migratory  in  their  nature,  having  no  fixed 
situs,  are  a  part  of  the  soil  only  so  long  as 
they  are  on  or  in  it  but  after  they  escape  and 
go  to  other  lands  the  title  of  the  former  own- 
er Is  gone ;  that  it  follows  therefore  that  no 
one  owner  of  the  surface  of  the  earth  within 
the  area  beneath  which  these  minerals  move 
<an  exercise  his  right  to  extract  from  the 
common  reservoir  In  which  the  supply  is  held 
without  diminishing  the  source  of  supply  as 
to  which  all  other  owners  of  the  surface 
must  exercise  their  rights;  that.  In  conse- 
quence of  the  nature  of  the  deposits,  of  their 
transmisslbillty,  of  their  interdependence,  of 
tlie  rights  of  all,  and  of  the  public  at  lar^e, 
the  state  could  lawfully  exercise  the  power 
to  regulate  the  right  of  the  surface  owners 


among  themselves  to  seek  to  obtain  posses- 
sion, and  to  prevent  the  waste  of  the  prod- 
ucts in  which  all  the  surface  owners  witbln 
the  area  wherein  they  were  deposited,  as  well 
as  the  public,  Imd  an  interest  "No  devesting 
of  private  property  under  such  a  condition 
can  be  conceived,  because  the  public  are  the 
owners,  and  the  enacting  by  the  state  of  a 
law  as  to  the  public  ownership  is  but  the  dis- 
cbarge of  the  governmental  trust  resting  in 
the  state  as  to  propeny  of  that  character." 
This  water,  the  ownership  of  which  until  ac- 
tual possession  is  aitiulrcd  being  in  the  pub- 
lic, or  at  least  that  i;  >rtion  of  the  public  who 
may  own  the  surface  of  the  soil  within  the 
artesian  belt  is  subjcit  to  a  reasonable  use 
only  by  those  interesti>J  therein.  This  rea- 
sonable use  is  determined  in  Katz  t.  Walkin- 
sbaw,  141  Cal.  134,  70  Pnc.  CG3,  74  Pat  700, 
04  L.  R.  A.  230,  99  Am.  St.  Rep.  35,  to  be  the 
use  of  such  amount  of  tiie  subterranean  wa- 
ter "as  may  be  necessary  fur  some  useful 
purpose  in  connection  with  the  land  from 
which  it  is  taken."  The  conditions  existing 
in  this  state  with  reftrence  to  the  necessity 
for  the  conservation  of  irrigating  waters  are 
most  clearly  set  out  in  the  case  last  cited,  and 
the  reasons  for  the  rule  restricting  the  use 
clearly  shown.  Whenever  a  landowner  ex- 
ceeds this  reasonable  use,  he  is  appropriat- 
ing to  himself  that  which  belongs  to  others 
who  are  entitled  to  a  like  use,  and  to  that 
extent  is  obstructing  the  free  use  of  property 
so  as  to  Interfere  with  its  comfortable  enjoy- 
ment, and  which,  by  sections  3479  and  34S0 
of  the  Civil  Code,  Is  declared  to  be  a  public 
nuisance.  Whatever  right  one  has,  even  In 
his  own.  Is  subject  to  that  established  princi- 
ple that  his  use  shall  not  be  injurious  to  the 
rights  of  others,  or  of  the  general  public 
This  act  therefore  relates  to  waters,  the  right 
to  the  ase  of  which  is  common  to  a  large  por- 
tion of  the  community,  and  affects  the  gen- 
eral public  right.  Legislation  in  relation 
thereto  affects  the  public  welfare,  and  the 
right  to  legislate  in  regard  to  its  use  and  con- 
servntiou  is  referable  to  the  police  power  of 
the  state,  which  Is  declared  in  Ex  parte  Whlt- 
well,  98  Cal.  78,  32  Pac.  870,  19  U  R.  A.  727. 
35  Am.  St  Rep.  152,  to  be  "tlie  power  to 
make  laws  to  secure  the  comfort  conven- 
ience, peace  and  health  of  the  community." 
"The  police  power,  deriving  its  existence 
from  the  rule  that  the  safety  of  the  people  is 
the  supreme  law,  justifies  legislation  upon 
matters  pertaining  to  the  public  welfare,  the 
public  health,  or  the  public  morals."  Ex  par- 
te Drexel,  147  Cal.  700,  82  Pac.  429,  2  L.  R. 
A.  (N.  S.)  588.  It  Is  settled  law  that  all  prop- 
erty  is  held  subject  to  the  exercise  of  police 
power,  and  that  provisions  of  the  Constitu- 
tion dpolaring  that  property  shall  not  be  tak- 
en without  due  process  of  law  have  no  ap- 
plication in  such  cases.  Odd  Fellows'  Cem. 
Ass'n  v.  San  Francisco,  140  Cal.  230,  73  Pac. 
0S7. 

It  is  further  contended  by  petitioner  th.at 
the  act  violates  section  21,  art  1,  of  the  stats 
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Coustltutlon,  which  provides  that  "no  special 
privileges  or  Imrmmlties  abali  ever  be  grant- 
ed which  may  not  be  altered,  revolted,  or  re- 
pealed by  the  Legislature,  nor  shall  any  citi- 
zen, or  class  of  citizens,  be  granted  privileges 
or  inununitles  which,  upon  the  same  terms, 
shall  not  be  granted  to  all  citizens" ;  and  he 
endeavors  to  demonstrate  this  proposition  by 
the  assumption  that  the  surface  owners  are 
not  prohibited  by  this  act  from  extracting 
from  this  common  source  of  supply  any  quan- 
tity thereof  by  means  of  pumps,  that  no  at- 
tempt Is  made  to  restrict  the  use  after  the 
same  Is  so  pumped,  and  that  the  waste  of 
such  water  so  pumped  Is  not  violative  of  the 
act,  and  Illustrates  the  claimed  distinction  by 
the  statement  that  certain  gun  ciubs  within 
the  arid  region  are  pumping  large  quantities 
of  this  subterranean  water,  by  means  of 
which  duclc  ponds  are  filled  and  maintained, 
while  other  gun  clubs  whose  ponds  are  fed  by 
artesian  wells  are  restricted  In  the  use  of  the 
flow  therefrom.  It  may  be  conceded  that  the 
courts  have  recognized  the  right  of  gun  clubs 
to  practically  create  a  monopoly  in  wild  game 
over  large  areas  of  land,  and  have  protected 
them  In  a  so-called  private  proprietorship  and 
limited  dominion  over  such  portions  of  the 
common  property  of  the  people  of  the  state 
as  they  may  Induce  to  stay  upon  such  pre- 
serves by  feeding  them  and  maintaining  ponds 
therein.  It  may  also  be  conceded  that  an  ex- 
clusive right  to  hunt  upon  such  preserves  has 
also  been  held  to  be  a  species  of  property, 
and  Injunctions  have  been  Issued  to  prevent 
interference  with  the  fnll  exercise  of  such 
rights.  Kellogg  v.  Kings,  114  Cal.  378,  46 
Pac.  166,  55  Am.  St  Rep.  74.  But,  while  the 
maintenance  of  such  duck  ponds  no  doubt 
contributes  greatly  to  the  enjoyment  of  the 
owner  of  the  hunting  privilege,  It  will  scarce- 
ly be  contended  that  this  Is  a  use  of  the  wa- 
ter which  is  beneficial  to  the  land.  Neither 
does  it  follow  that  because  the  courts  have 
recognized  such  exclusive  hunting  privileges 
they  must  support  the  owners  thereof  in  an 
encroachment  upon  another  more  necessary 
common  right  of  the  public,  that  of  the  con- 
servation of  the  subterranean  waters  of  the 
state  for  domestic  uses  and  purposes  of  Irri- 
gation. We  are  not  to  be  understood  In  thus 
meeting  the  reasons  of  petitioner's  argument 
as  admitting  that  there  is  anything  in  the 
language  of  the  act  in  question  that  would 
affect  a  gun  club  any  more  than  an  individu- 
al, association,  or  incorporation.  That  one 
may  show  matters  dehors  an  ordinance  which 
Is  referable  to  the  police  power  that  such  or- 
dinance by  reason  of  particular  facts  and 
circumstances  Is  unreasonable  and  oppressive 
as  to  him  Is  determined  In  Re  Smith,  143  Cal. 
870,  77  Pac.  180.  No  reason  suggests  Itself 
■why  such  right  may  not  be  recognized  when 
the  state  has  sought  to  exercise  the  same 
power;  and,  while  courts  may  to  a  degree 
supervise  such  power,  "they  will  not  inter- 
fere except  where  the  case  be  plain  that  need- 
less oppression  Is  worked  and  constitutional 


rights  invaded."  In  re  Smith,  supra.  Noth- 
ing appears  upon  the  face  of  the  act,  or  In 
the  record  on  this  application,  from  which  It 
can  be  said  there  is  any  discrimination  as  to 
the  class  of  persons  who  may  violate  the  pro- 
visions of  the  law.  No  special  immunities 
or  privileges  are  granted  to  any  club,  clubs, 
person,  or  persons.  That  some  clubs  may 
maintain  their  ponds  by  pumping,  while  oth- 
ers, more  fortunate,  have  theirs  maintained 
by  artesian  wells  or  running  streams,  or  tide 
water  from  the  ocean,  in  no  way  affects  the 
question.  As  well  might  it  be  said  that  Leg- 
islative action  affecting  tide  lands  created 
special  privileges  or  immunities  because  the 
duck  ponds  of  the  ciubs  relying  upon  tide 
waters  might  be  affected  thereby. 

As  we  have  before  attempted  to  show,  no 
surface  owner  possesses  the  right  to  extract 
the  subterranean  water  In  excess  of  a  rea- 
sonable and  beneficial  use  npon  the  land 
from  which  it  Is  extracted.  Any  additional 
extraction  is  not  In  the  exercise  of  a  right 
if  by  such  exercise  the  rights  of  others  are 
Injuriously  affected.  Nor  can  an  approprla- 
tor  take  more  water  tiian  he  can  beneficially 
use.  Hence  It  follows  that  no  discrimination 
Is  made  between  parties  entitled  to  the  ex- 
ercise of  a  common  right.  Under  the  act  In 
question,  all  may  exercise  their  full  legal 
right  with  reference  to  this  water.  As  to  the 
right  to  use  any  portion  of  that  which  be- 
longs to  the  public,  legislative  control  Is  ap- 
plicable, and  if,  as  a  matter  of  fact,  public 
rights  are  abused  by  the  improper  extraction 
of  this  public  water  by  means  of  pumps,  it  Is 
presumable  that  the  Legislature  In  the  exer- 
cise of  its  proper  functions  will  in  due  time 
arrest  such  waste.  The  game  of  the  state 
belongs  to  the  people  in  their  collective  ca- 
pacity In  a  more  general  way  than  does  the 
subterranean  water  within  an  artesian  belt, 
yet  no  one  will  question  the  right  of  the  state 
to  restrict  the  manner  In  which  fish  may  be 
tnken  from  the  water,  whereby  It  Is  made  a 
public  offense  to  use  a  seine,  while  those  who 
adopt  the  hook  and  line  may  take  without 
offense.  There  is  no  special  privilege  or  Im- 
ninnity  granted  to  the  man  with  the  hook 
aud  line.  The  right  to  take  at  all,  or  In  any 
particular  season,  either  of  game  or  any  oth- 
er thing  public  in  its  character,  comes  from 
the  state  and  is  subject  to  its  regulation  and 
control,  and  It  is  for  the  Legislature  to  say 
what  reasonable  restrictions  are  necessary 
for  the  protection  of  this  public  property. 
Ex  parte  Kenneke,  136  Cal.  527,  69  Pac.  261, 
89  Am.  St  Rep.  177. 

It  Is  further  contended  that  this  act  Is 
violative  of  subdivision  33,  §  25,  art  4,  of  the 
state  Constitution,  which  provides  that  "the 
Legislature  shall  not  pass  local  or  special 
laws  in  any  of  the  following  enumerated 
cases,  that  Is  to  say:  •  *  •  In  all  other 
cases  where  a  general  law  can  be  made  ap- 
plicable"; and  also  violates  section  11,  art 
1,  which  provides  that  "all  laws  of  a  gen- 
eral nature  shall  have  a  uniform  operation." 
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Assuming  all  that  the  petitioner  claims  tor 
the  act  as  to  its  establishment  of  a  class,  nev- 
ertheless "the  true  practical  limitation  of  the 
legislative  power  to  classify  is  that  the  clas- 
sification shall  be  based  upon  some  apparent 
natural  reason,  some  reason  suggested  by  ne- 
cessity, by  such  a  difference  in  the  situation 
and  circumstances  of  the  subjects  placed  In 
different  classes  as  suggests  the  necessity  or 
propriety  of  different  legislation  with  respect 
to  them."  Nichols  v.  Walter,  37  Minn.  272, 
33  N.  W.  802.  "A  law  which  operates  only 
upon  a  class  of  Individuals  is  none  the  less 
a  general  law  if  the  individuals  to  whom  it  is 
applicable  constitute  a  class  which  requires 
legislation  peculiar  to  Itself,  in  the  matter 
covered  by  the  general  law,  and  which  is 
germane  to  the  purpose  of  the  law."  People 
V.  Central  Pac.  B.  Co.,  105  Cal.  576,  38  Pac. 
905.  It  Is  obvious  that  different  legislation 
Is  required  peculiar  to  those  whose  lands  are 
so  situated  with  reference  to  the  artesian 
supply  that  a  natural  flow  results  from  a 
penetration  into  the  subterranean  reservoir. 
The  distinction  between  wells  having  a  nat- 
ural flow  and  those  not  so  constituted  as  nat- 
ural, and  reasonably  indicates  the  necessity 
or  propriety  of  legislation  restricting  the  for- 
mer class.  The  right  to  so  legislate  when 
the  reason  exists  is  determined  in  Pasadena 
V.  Stimson,  91  Cal.  251,  27  Pac.  604,  People 
V.  Central  Pac.  R.  Co.,  105  Cal.  576,  38  Pac. 
905,  and  People  v.  Mullender,  132  Cal.  221, 
64  Pac.  299.  This  act  operates  uniformly  up- 
on every  one  owning  lands  upon  which  is  lo- 
cated an  artesian  well  of  the  kind  and  char- 
acter specified  in  the  act.  "Section  11,  art.  1, 
of  the  state  Constitution,  requiring  all  laws 
of  a  general  nature  to  have  a  uniform  opera- 
tion, ia  satisfied  when  the  law  operates  uni- 
formly upon  all  persons  standing  In  the  same 
category,  and  upon  rights  and  things  stand- 
ing In  the  same  relation."  Wigmore  v.  Buell, 
122  Cal.  144,  54  Pac.  600. 

it  Is  further  contended  that  a  discrimina- 
tion exists  l)ecause  of  tbe  provision  which 
permits  the  maintenance  of  ponds  for  the 
propagation  of  fish,  as  distinguished  from  the 
maintenance  of  ponds  for  other  purposes. 
The  propagation  of  fish  has  always  been  rec- 
ogni7.ed  as  a  legitimate  pursuit  and  as  an  ef- 
fort to  Increase  the  food  supply  of  the  world, 
and  the  use  of  water  therefor  a  beneficial 
use,  which,  like  the  use  for  irrigation  or  do- 
mestic purposes.  Is  declared  by  the  act  to  be 
the  highest  use  to  which  this  natural  element 
may  be  applied.  The  Legislature  has  the 
right  to  determine  what  uses  are  superior 
In  kind  and  to  protect  the  same,  and  It  is 
within  Its  province  to  determine  that  certain 
uses  of  this  public  property  are  of  a  higher 
character  and  superior  in  right  to  other  uses. 
This  right  Is  subject  only  to  the  constitu- 
tional limitations  against  discriminations, 
fiaving  so  determined,  and  no  Just  criticism 
tielng  applicable  thereto,  the  value  of  such 
uses  must  be  held  to  be  established.  We  are 
not  called  upon  in  this  case  to  determine  the 


legislative  right  to  regtilate  or  protect  the  ex- 
traction of  this  subterranean  water  for  trans- 
portation or  sale  by  those  owners  of  tbe  sur- 
face whereon  the  uae  of  water  is  not  required 
for  those  higher  uses,  nor  of  prescriptive  rights 
asserted  or  claimed  in  such  instances,  bat 
simply  to  hold  that  for  the  uses  which  bare 
l)een  determined  subordinate  the  great  sub- 
terranean water  supply  may  not  be  ai^lied 
to  the  detriment  of  tbe  higher  uses,  and  that 
legislation  directed  to  the  conversation  of 
such  water,  as  in  this  act,  is  not  prohibited 
by  any  constitutional  provision.  "Every  x»o»- 
sible  presumption  is  In  favor  of  the  validity 
of  a  statute,  and  this  continues  until  the  con. 
trary  is  shown  beyond  a  rational  doubt.  One 
branch  of  the  government  cannot  encroach  on 
the  domain  of  another  without  danger.  The 
safety  of  our  Institutions  depends  in  no  small 
degree  on  a  strict  observance  of  this  salutary 
rule."  In  re  Spencer,  149  Cal.  400.  86  Pac. 
896;  Sinking  Fund  Cases,  99  U.  S.  718,  25  L. 
F^.  496. 
Writ  denied. 

We  concur:  SHAW,  J.;  TAGGART,  J. 


6  Cal.  App.  2X5 

TAYLOR  et  al.  v.  BURKS  et  al.  (Civ.  456.) 

(Court  of  Appeal,   Second  District,  California. 
Aug.   16,  1907.) 

Mandamus— Petition— Pabties. 

Code  Civ.  Proc.  $  108.5,  provides  that  man- 
damus will  issue  to  any  t>oard  to  compel  per- 
formance of  an  act  which  the  law  specially  en- 
joins. Section  1096  provides  that  service  of  the 
writ  on  a  majority  or  the  members  of  any  tx>ani 
is  service  on  the  board.  Section  1097  provides 
that  punishment  may  be  inflicted  personally  on 
any  member  of  the  board  refusing  to  obey  the 
writ,  etc.  Section  1109  makes  the  ordinary 
rules  in  civil  actions  applicable  to  pleadings 
in  mandamus,  except  as  to  matters  otherwise 
provided  for.  Henning's  Gen.  Law,  p.  989,  {  1. 
provides  that  a  municipal  corporation  of  the 
sixth  class  may  disincorporate  under  the  act. 
and  that  the  coimcil  or  other  legislative  l)od.v 
of  such  corporation  shall,  on  receiving  a  peti- 
tion therefor,  submit  the  question.  Hell,  that 
a  proceeding  by  mandamus  to  compel  the  calling 
of  an  election  to  vote  on  the  disincorporation 
of  a  city  must  be  brought  against  the  board  of 
trustees  of  the  city,  and  not  against  the  mem- 
bers of  such  board  individually. 

Petition  by  T.  R.  Taylor  and  otbers  for 
mandamus  against  Dana  Burks  and  others. 
Demurrers  to  petition  sustained. 

John  D.  Pope,  for  petitioners.  W.  H.  An- 
derson and  Anderson  &  Anderson,  for  de- 
fendants. 

TAGGART,  J.  Application  for  writ  of 
mandate  to  compel  defendants,  as  members 
of  board  of  trustees  of  city  of  Ocean  Park, 
to  call  an  election  to  vote  upon  the  disincor- 
poration of  that  city,  and  to  fix  a  date  for 
such  election  w^ithin  a  reasonable  time. 

The  petition  sets  out  that  the  city  of  Ocean 
Park  Is  a  municipal  corporation  of  the  sixth 
class,  governed  by  a  board  of  trustees  com- 
posed of  five  persons;  that  tbe  defendants 
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are  three  of  such  trustees,  and  that  the  other 
two,  as  petitioners  are  informed  and  believe, 
have  tendered  their  resignation  as  members 
of  said  board;  that  petitioners,  as  electors, 
owners  of  property,  and  taxpayers  in  said 
city  of  Ocean  Park,  on  the  24th  day  of  June, 
1907,  filed  with  said  board  of  trustees  a  peti- 
tion signed  by  a  majority  of  the  qualified 
electors  of  said  city,  requesting  said  board 
of  trustees  to  submit  to  the  electors  of  said 
city  the  question  whether  said  city  should 
disincorporate;  that  no  action  was  taken  on 
said  petition  until  July  22,  1907,  at  which 
time  said  board  of  trustees,  by  the  affirma- 
tive vote  of  ail  of  the  defendants,  called  said 
election  and  order<^  the  same  to  l>e  held 
April  13,  1908,  which  date  is  the  same  day 
fixed  by  law  for  the  regular  election  of  trus- 
tees in  cities  of  the  sixth  class.  For  return 
to  the  order  to  show  cause,  the  defendants 
demur  severally  to  the  petition  and  file  a 
joint  answer.  In  support  of  the  demurrers, 
it  is  contended  that  the  proceeding  Is  improp- 
erly brought,  in  this :  that  it  runs  against  the 
defendants  as  individuals,  and  not  officially, 
and  that  the  board  of  trustees  as  such  is  the 
only  party  comi)etent  to  act  in  the  premises, 
and  that  It  Is  the  action  of  the  l>oard  of 
trustees  that  is  required  in  making  the  order 
desired.  The  prayer  of  the  petition  is  that 
the  defendants  be  "commanded  to  rescind  the 
acUon  of  the  board,"  fixing  April  13,  1908, 
for  the  date  of  the  election,  and  "to  order  an 
election."  Neither  of  these  things  can  be 
done  by  the  individual  members  of  the  board. 
The  act  which  a  court  may,  by  writ  of  man- 
date, compel  a  tribunal,  corporation,  board,  or 
person  to  perform,  is  one  which  the  law 
specially  enjoins,  as  a  duty  resulting  from 
an  office,  trust,  or  station.  Code  Civ.  Proc. 
§  1083.  The  statute  under  which  the  proceed- 
ings to  disincorporate  are  taken  (Hennlng's 
Gen.  Law,  p.  080)  reads  (§  1) :  "A  municipal 
corporation  of  the  sixth  class  may  disincor- 
porate after  proceedings  had  as  required  in 
this  act.  The  council,  the  board  of  trustees, 
or  other  legislative  body  of  such  corporation 
shall,  upon  receiving  a  petition  therefor 
•  ♦  •  submit  the  question,"  etc.  While 
the  petition  alleges  upon  information  and  be- 
lief that  the  other  two  members  of  the  board 
tendered  their  resignations  at  the  same  time 
the  action  was  taken  as  to  calling  the  elec- 
tion. It  nowhere  appears  that  such  resigna- 
tions were  accepted,  or  that  the  other  two 
did  not  participate  in  the  action  taken,  or 
that  they  are  not  now  actual  active  mem- 
bers of  the  board.  Jurisdiction  of  the  board 
of  trustees  may  be  acquired  by  the  service  of 
the  writ  upon  a  majority  of  the  members  of 
the  board  (section  1096,  Code  Civ.  Proc),  and 
punishment  may  l>e  inflicted  personally  upon 
any  member  of  the  board  refusing  or  neglect- 
ing to  obey  the  writ  or  order  of  the  court 
(section  1097,  Code  Civ.  Proc.),  but  these  very 
statutory  provisions  and  distinctions  appear 
to  accentuate  the  nccesisity  of  the  proceeding 
b«ing  against  the  board.    This  i&  entirely  in 


accord  with  the  weight  of  the  authorities 
displayed  under  the  subhead  "Board  or  Mem- 
bers," title  "Mandamus,"  13  Ency.  of  PL  & 
Pr.  p,  650,  cited  by  petitioners.  We  gather 
the  gist  of  this  matter  as  declared  by  the 
text-writer  in  the  Kucyclopedia  to  be  that  pri- 
marlly  the  proceeding  should  be  against  the 
board,  and  the  individual  members  need  not 
be  named,  but  the  better  practice  is  in  most 
cases  to  name  the  individual  members,  al- 
though not  necessary  to  do  so ;  that  there  are 
exceptional  cases  in  which  the  disobedience 
of  the  t)oard  is  due  to  the  action  of  certain 
individual  members  of  the  board,  in  which 
case  such  members  must  be  expressly  made 
defendants,  the  reason  therefor  appearing  in 
the  petition  for  the  writ 

In  Barber  v.  Mulford,  117  Cal.  358,  49  Pac. 
207,  the  practice  is  stated  to  be  as  follows: 
"While  with  us  the  more  general  practice 
in  mandamus  has  been  to  proc-ced  against  the 
officials  only,  who  as  representatives  of  a 
body  politic  have  refused  performance  of 
some  duty  owed  to  the  plaintiff  or  relator, 
yet  there  seems  no  good  reason  why  their 
principal,  the  legal  entity  which  is  commonly 
the  real  party  to  be  affected  by  the  writ,  may 
not  be  joined  as  a  defendant  in  the  proceed- 
ing. Though  seldom  a  necessary  party,  it 
cannot  in  a  case  like  the  present  be  called 
an  imprcq^er  one."  In  that  case  the  body  bad  . 
acted  allowing  the  claim,  but  an  order  had 
been  drawn  on  the  wrong  officer.  It  was  the 
duty  of  the  president  and  secretary  of  the 
board  to  draw  the  order.  The  Iraard  was 
made  a  respondent  in  the  mandamus  pro- 
ceeding, and  It  was  held  to  be  a  proper, 
though  not  necessary,  party.  As  said  in  the 
opinion:  "No  question  is  made  as  to  the 
legality  of  the  plaintiffs  demand  audited  by 
the  board,  or  as  to  the  propriety  of  the  ac- 
tion of  that  body  In  allowing  the  same."  It 
will  thus  be  seen  from  the  facts  of  that  case 
that  there  is  nothing  in  Barber  v.  Mulford 
in  conflict  with  the  rule  above  quoted  from 
the  Encyclopedia,  and  it  also  will  be  noted 
that  the  term  used  Is  "officials,"  as  distin- 
guished from  individuals  or  persons.  In 
some  cases  it  Is  held  that  the  name  of  the 
official  alone  Is  necessary,  and  the  name  of 
the  incumbent  of  the  office  Is  not  required  to 
be  given.  The  ordinary  rules  in  civil  actions 
are  applicable  to  pleadings  In  mandamus  pro- 
ceedings, except  in  respect  to  matters  other- 
wise provided  In  the  chapter  under  that  head. 
Section  1109,  Code  Civ.  Proc;  People  v. 
Board,  27  Cal.  0o5;  Jones  v.  Board,  141  Cal. 
0«.  74  Pac  09C. 

While  the  petition  Is  Insufficient  for  the 
reasons  given,  we  cannot  forbear  saying,  in 
response  to  the  argument  of  respondents  pre- 
sented as  a  justification  for  the  fixing  of 
the  date  of  the  election  at  so  remote  a  time, 
that  tills  appeals  to  us  as  a  much  better  rea- 
son to  be  offered  to  the  voters  of  the  city 
of  Ocean  I'ark  why  tliey  should  not  vote  for 
dlsiucorporation  at  present  than  to  this  court 
as  an  excuse  why  a  writ  of  mandate,  should 
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not  Issue  directing  the  board  of  tmsteea  to 
perform  a  plain  express  duty  provided  by 
statute.  The  method  of  delay,  whether  by 
dilatory  action  In  the  board  or  setting  the 
election  for  a  remote  date,  under  the  rule  de- 
clared In  Gleneoe  v.  People,  78  111.  382,  ap- 
pears to  be  Immaterial.  We  take  It  that  the 
law  declared  In  that  case  la  applicable  here. 
That  the  matter  may  be  heard  effectively 
upon  Its  merits,  it  is  deemed  best  that  the 
demurrers  be  sustained  for  the  reasons  above 
Indicated.    Demurrers  sustained. 

We  concur:    ALLEN,  P.  J.;  SHAW,  J. 


»  Cal.  App.  862 
LANTZ  ▼.  FISHBURN  et  al.    (Cir.  106.) 

(Court  of  Appeal,   Second  District,  California. 

May  29,  1906.    Rehearing  Denied  by 

Supreme  Court  July  23,  1906.) 

1.  Municipal  Corporations  —  Street  Im- 
pbovemknts  —  assessments— enforcement 
— Sale  of  Land— Title  of  Pobchaseh. 

One  alleging  title  to  lots  under  sales  by 
the  city  treasurer  on  default  in  payment  of  an 
installment  due  on  bonds  Issued  on  a  street  im- 
provement assessment  and  deeds  issued  thereon, 
m  pursuance  of  St.  1893,  p.  33,  c.  21,  prescrib- 
ing a  system  of  street  improvement  bonds,  etc., 
must  affirmatively  establish  a  strict  compliance 
with  the  statutory  provisions. 

2.  Saue— Sale  of  Land  fob  Nonpatuent  of 

A  a  a  D>a  a  %f  v^  M  41 

Act  Feb.  27,  1893,  !  5  (St.  1893,  p.  36,  c 
21),  provides  that  the  city  treasurer  may  sell 
land  to  pay  delinquent  assessment  bonds,  as 
provided  for  the  collection  of  delinquent  taxes. 
ucld,  that  where  the  place  of  sale  of  lots  by  th« 
city  treasurer  on  default  in  payment  of  an 
installment  on  a  bond  issued  on  a  street  im- 
provement assessment  was  given  in  the  notice  of 
sale  as  "at  the  easterly  door  of  the  county 
courthouse,"  and  it  did  not  appear  that  this 
was  "the  front  of  the  courthouse."  or  that  any 
resolution  of  the  board  of  supervisors  had  been 
passed  prescribing  "the  front  door  of  the  court- 
house" as  the  place  of  sale,  as  required  by  Pol. 
Code,  §  3768,  then  in  force,  the  sale  was  invalid. 
8.  Same. 

Act  Feb.  27,  1893,  ^  6  (St  1893,  p.  36,  c. 
21).  provides  that  the  city  treasurer  may  sell 
land  to  pay  delinquent  assessment  bonds,  as  pro- 
vided for  the  collection  of  delinquent  taxes. 
Held,  that  where  the  notice  of  redemption  from 
a  sale  of  a  lot  by  the  city  treasurer  on  default 
in  payment  of  an  installment  on  a  bond  issued 
on  a  street  improrement  assessment,  required 
by  Pol.  Code,  8  37S5.  as  it  stood  prior  to  the 
amendment  of  1895,  did  not  conform  to  the  re- 
qnirements  of  the  law,  and  a  duplicate  of  the 
notice  was  not  filed  with  t)ie  county  recorder, 
as  required  by  that  section,  as  amended  by  St. 
1801,  p.  134,  c.  121.  a  deed  founded  on  such 
proceedings  was  invalid. 
4.  Same. 

Act  Feb.  27, 1893,  S  5  (St.  1893,  p.  36,  e.  21). 
provides  that  the  city  treasurer  may  sell  land  to 
pay  delinquent  assessment  bonds,  as  provided  for 
the  collection  of  delinquent  taxes.  Pol.  Code,  i 
3776,  prior  to  the  amendment  of  1895,  required 
the  certificate  of  sale  to  state  the  time  when  the 
purchaser  should  be  entitled  to  a  deed.  Section 
8785,  prior  to  the  amendment  of  1895,  provided 
that  the  purchaser  of  property  sold  for  delin- 
qnent  taxes  must.  SO  days  previous  to  the  ex- 

Eiration  of  the  time  for  redemption,  or  before 
e  applied  for  a  deed,  serve  on  the  owner  of 
the  property  purchased  a  notice  stating  when 
the  right  of  redemption  would  expire  or  the 


purchaser  would  apply  for  a  deed,  and  that  the 
owner  should  have  the  right  of  redemption  ir 

definitely  until  such  notice  should  have  been 
given  and  deed  applied  for.  Held,  that  a  cer- 
tificate of  sale  of  a  lot  by  a  city  treasurer  oa 
default  in  payment  of  an  instalhnent  on  a 
bond  is.sued  on  a  street  improvement  assessment, 
that  the  purchaser  would  be  entitled  to  a  deed 
on  a  day  named  on  giving  notice  of  application 
therefor,  but,  failing  to  recite  that  the  right 
of  redemption  would  have  then  expired,  wa* 
fatally  defective. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    N.  P.  Conrey,  Judge. 

Action  by  H.  P.  Lantz,  as  administrator  of 
George  Locke,  deceased,  against  J.  B.  Fish- 
burn  and  others.  From  a  Judgment  for 
plalntier,  and  an  order  denying  their  motion 
for  a  new  trial,  defendants  appeal.  Reversed 
and  remanded. 

J.  L.  Murphey,  for  appellants.  Charles 
Lantz,  for  respondent. 

SMITH,  J.  This  is  a  suit  to  quiet  title, 
resulting  In  a  Judgment  for  the  plaintiff. 
The  defendants  appeal  from  the  Judgment^ 
and  from  an  order  denying  their  motion  for 
a  new  trial. 

The  complaint  is  in  the  usual  form,  alleg- 
ing title  In  plaintiff's  testator,  Geo.  Locke^ 
at  the  time  of  bis  death,  and  subsequent  title 
in  bis  estate.  The  original  title  of  plalntlflTs 
testator  is  admitted.  But  defendants  In  tbeir 
answer  allege  title  in  the  defendant  Rhelns- 
chlld,  deralgning  title  (In  the  second  defense 
set  up  In  the  answer)  under  sales  of  the  two 
lots  In  controversy  by  the  city  treasurer  up- 
on default  In  payment  of  the  first  Install- 
ment due  on  bonds  issued  upon  a  street  as- 
sessment for  the  Improvement  of  Bridge 
street  in  the  city  of  Los  Angeles,  and  deeds 
thereon  Issued.  They  also  set  up  In  a  third 
defense,  as  a  claim  against  the  land,  a  bond 
issued  upon  a  street  assessment  of  the  same 
lots  for  the  Improvement  of  the  crossing  of 
Echnndia  street  with  Bridge  street;  and.  In 
a  fourth  defense,  an  alleged  estoppel  In  pals 
Is  pleaded. 

It  appears  from  the  findings  that  the  spe- 
clflcations  of  the  work  under  both  assess- 
ments were  the  same  as  those  Involved  in 
Stansbury  v.  White,  121  Cal.  433,  53  Pac. 
940,  Chase  v.  Treasurer,  122  Cal.  540,  55  Pac. 
414,  and  Chase  v.  Scheerer,  136  Cal.  248,  68 
Pac.  768,  In  which  cases  the  assessment*— 
and  In  the  last  two  cases  the  bonds  thereon 
Issued — were  on  that  account  held  to  be  void. 
Accordingly,  in  the  briefs  originally  filed.  It 
was  assumed  by  the  attorneys  of  both  par- 
ties, on  the  authority  of  those  decisions,  that 
the  assessme;nts  and  bonds  herein  Involved 
were  void,  and  the  argument  was  confined 
exclusively  to  the  plea  of  estoppel.  On  this 
Issue  the  findings  of  the  court  are  adverse  to 
the  appellants,  and  are,  we  think.  Justified 
by  the  evidence;  nor  do  we  think  the  facts 
alleged,  or  those  shown  by  the  evidence,  suffi- 
cient to  constitute  an  estoppel.  But  In  an 
amended  brief  filed  by  the  appellants  our  at- 
tention has  been  called  to  the  decision  In  tbe 
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late  case  of  Chnse  v.  Trout,  146  Cal.  350,  80 
Pac.  81,  which.  It  Is  claimed,  conclusively 
establishes  the  validity  of  the  bonds  here 
Involved.  In  that  case  the  specifications  In- 
volved -were  substantially  similar  to  tlioso 
Involved  In  the  cases  cited,  and  It  was  held 
that  by  effect  of  the  curative  provision  of 
section  4  of  the  "act  to  provide  a  system  of 
street  Improvement  bonds,"  etc  (St.  1893, 
p.  30,  c.  21,  §  4,  last  sentence),  the  bonds 
there  In  question  were  valid;  and  this  de- 
cision must  be  talcen  as  the  final  expression 
of  the  Supreme  Court  upon  the  points  there 
Involved,  and  upon  the  same  points  where 
involved  in  the  present  case.  It  must  be  as- 
sumed, therefore,  that  the  validity  of  the 
bonds  In  this  case  was  not  affected  by  the 
defects  In  the  specifications  as  supposed  by 
the  counsel  on  both  sides.  But  it  still  re- 
mains for  us  to  inquire  whether  there  were 
other  defects  in  the  proceedings  of  a  nature 
to  affect  the  validity  of  the  bonds,  or  the 
validity  of  the  deeds  issued  on  the  Bridge 
street  assessment 

On  the  latter  point,  It  Is  dear  that  the 
terms  of  the  curative  provision  in  question 
baTe  no  application,  and  that,  assuming  the 
bonds  to  be  valid,  the  validity  of  the  deeds 
must  depend  upon  the  conformity  or  non- 
conformity of  the  proceedings  of  the  treasur- 
er with  the  provisions  of  the  law  as  prescrib- 
ed in  section  6  of  the  act  cited  (St.  1893,  p. 
86,  c.  21),  and  in  section  37C5  et  seq.  of  the 
Political  Code,  therein  referred  to;  and  on 
this  point  it  Is  to  be  regarded  as  settled  law 
that,  to  give  validity  to  the  deed,  it  devolved 
upon  the  defendants  to  prove  affirmatively 
a  strict  compliance  with  the  statutory  pro- 
visions. Sbipman  v.  Forbes  97  Cal.  574.  32 
Pac.  099;  Gwynn  v.  Dlerssen,  101  Cal.  3C5, 
666,  36  Pac.  1(»;  Merced  Co.  v.  Helm,  102 
Cal.  ISO,  86  Pac.  399;  Miller  v.  Williams,  135 
Cal.  183,  67  Pac.  788;  Balrd  v.  Monroe  (Cal. 
App.).i  This,  with  regard  to  several  of  the 
proceedings  necessary  to  give  validity  to  the 
sale,  the  appellants  failed  to  do;  and  as  to 
some  It  affirmatively  appears  that  the  law 
was  disregarded.  Thus  the  place  of  sale  giv- 
en in  the  notice  of  sale  was  "at  the  easterly 
door  of  the  county  courthouse  in  Los  Ange- 
les county."  But  it  does  not  appear  that  this 
was  "the  front  of  the  courthouse,"  or  that 
any  resolution  of  the  board  of  supervisors 
bad  been  passed  prescribing  "the  front  door 
of  the  courthouse"  as  the  place  of  sale,  as 
required  by  the  provisions  of  section  3768  of 
the  Political  Code,  then  in  force.  Again, 
from  the  finding  of  the  court  it  appears,  with 
regard  to  one  of  the  lots,  that  the  notice  of 
redemption  required  by  section  3785  of  the 
Political  Code — as  it  stood  prior  to  the 
amendment  of  1895— did  not  conform  to  the 
requirements  of  the  law;  nor,  in  the  case 
of  either  lot,  was  a  duplicate  of  the  notice 
filed  in  the  ofiice  of  the  county  recorder,  as 
required  by  the  provision  cited  as  amended 

iSee  note  at  end  of  case. 
81P.-52 


In  1891.  St.  Cal.  1891,  p.  184,  c.  121;  Kirk 
V.  Rhoads,  40  Cal.  403;  Ramish  v.  Hartwell, 
196  Cal.  440,  447,  r>S  Pac.  920.  Again,  by 
section  8770  of  the  Code,  it  is  required  thai 
the  certificate  of  sale  must  state  "the  time 
when  the  purchaser  shall  be  entitled  to  a 
deed."  But  the  recital  upon  this  point  in 
each  of  the  certificates  states  the  time  to  be 
"on  the  21st  day  of  June,  1901,  upon  giving 
notice  of  application  therefor,"  though  by 
the  provisions  of  section  3785  it  Is  express- 
ly provided  that  "the  owner  of  the  property 
shall  have  the  right  of  redemption  Indefinite- 
ly until  such  notice  [1.  e.,  the  notice  prescrib- 
ed] shall  have  been  given  and  said  deed  ap- 
plied for."  The  term  of  redemption  should 
therefore  have  been  described  as  the  con- 
current happening  of  this  event,  and  of  the 
expiration  of  the  year.  The  law  requires, 
not  merely  that  the  fact  of  notice  of  redemp- 
tion shall  appear,  but  also  that  a  recital  of 
the  fact  shall  be  contained  In  the  certificate, 
and  upon  the  failure  of  either  of  these  re- 
quirements the  certificate  and  the  deed 
thereon  issued  are  void.  Cases  cited  In  Balrd 
V.  Monroe  (Cal.  App.)  supra.  We  are  of  the 
opinion,  therefore,  that  the  sales  under  which 
the  defendants  claim  title  were  void,  and 
that  the  finding  that  the  plaintiff  is  the  own- 
er in  fee  simple  of  the  land  cannot  be  dl»- 
turl>ed. 

But  it  is  found,  also,  and  adjudged,  that 
the  bonds  themselves  set  up  In  the  defend- 
ants' answer  are  void;  and  It  remains  to 
consider  how  far  these  findings  and  the  cor- 
responding judgment  can  be  sustained,  and 
in  this  regard  the  case  is  as  follows:  The 
proceedings  for  the  assessment  of  Bridge 
street  and  the  issue  of  bonds  thereon  are  set 
forth  in  detail  In  the  second  defense  of  the 
answer;  and  this  Is  the  case  also  with  re- 
gard to  the  proceedings  for  the  assessment 
of  Echandla  street  and  the  bonds  thereon 
issued,  which  are  set  forth  seriatim  In  the 
third  defense.  Upon  the  Issues  thus  raised, 
the  court  finds  that  all  the  allegations  of  the 
answer  as  to  the  proceedings,  from  the  pas- 
sage of  the  ordinance  of  intention  down  to 
and  including  the  ordinance  of  Intention  to 
issue  serial  bonds,  and  the  failure  of  the  own- 
ers of  three-fourths  of  the  frontage  to  elect 
to  take  the  work,  are  true;  and  it  Is  also 
found  that  the  bonds  were  Issued  as  alleged, 
but  "are  wholly  void,"  etc.  All  the  other  al- 
legations and  denials  contained  In  defend- 
ants' answer  are  found  not  to  be  true;  and 
it  is  thus  in  effect  found  that  none  of  the 
proceedings  required  by  law  in  the  improve- 
ment of  a  street,  and  the  assessment  of 
property  therefor,  from  the  making  of  the 
contract  to  the  return  of  the  warrant,  inclu- 
sive— Including  the  actual  performance  of 
the  work — were  in  fact  taken.  All  that  ap- 
pears from  the  findings  therefore  Is  that, 
after  the  usual  precedent  proceedings,  the 
contract  for  doing  the  work  was  awarded  to 
the  defendant  RIiGinfchild,  and  that  there- 
upon, without  any  intervening  proceedings 
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or  acts  on  bis  part,  or  on  that  of  the  council, 
the  bonds  in  question  were  Issued  to  bim. 
Tbe  question  is  thus  obviously  suggested 
whether,  under  the  decision  in  Chase  v. 
Trout,  the  tx)nds  themselves  are  to  be  re- 
garded as  conclusive  evidence,  not  only  "of 
the  regularity,"  but  also  of  the  actual  per- 
formance "of  all  the  proceedings"  required 
by  the  street  work  act  subsequent  to  the  or- 
dinance of  Intention.  To  this  question  there 
would  seem  to  be  but  one  answer.  If  there 
was  in  fact  no  contract,  no  work  done,  and 
QO  assessment,  warrant  or  demand  of  pay- 
ment, there  was  no  tax  due  or  lien  therefor 
for  which  bonds  could  be  Issued,  and  for  the 
I^egislature  to  declare  that  the  issue  of  a  pa- 
per in  the  form  of  a  bond  should  be  conclu- 
sive evidence  that  these  essential  proceedings 
had  been  taken  would  seem  to  be  beyond  its 
competency;  nor  do  we  find  anything  in  the 
decision  In  Chase  v.  Trout  Inconsistent  with 
such  a  conclusion.  But,  however  this  may  be, 
it  appears  from  tbe  evidence  in  the  bill  of 
exceptions — which  was  received  without  ob- 
jection and  not  contradicted — that  there  was 
in  the  case  of  each  Improvement,  a  contract, 
an  actual  performance  of  the  work,  an  as- 
sessment, with  warrant,  etc.,  and  demand  of 
payment,  and  return,  and  other  matters  neg- 
atived by  the  general  finding  of  the  court; 
and,  indeed,  there  seems  to  have  been  no  dis- 
pute as  to  tbe  existence  of  these  facts.  We 
are  therefore  almost  forced  to  the  conclusion 
that  the  general  finding  of  the  court  that  all 
allegations  of  tbe  complaint,  other  than  those 
expressly  found  to  t>e  true,  were  untrue,  was 
the  result  of  Inadvertency,  and  that  it  did 
not  intend  so  to  find ;  and,  however  this  may 
be.  the  finding  is  clearly  unsupported  by  the 
evidence. 

It  follows  that  a  new  trial  must  be  bad, 
but,  with  regard  to  the  further  proceedin^n 
In  the  case,  there  are  other  points  to  be  ad- 
verted to.  Whatever  may  be  the  effect  of  tbe 
provision  of  section  4  of  the  bond  act,  making 
the  bonds  referred  to  "conclusive  evidence 
of  the  regularity  of  •  ♦  *  proceedings," 
it  applies  only  to  the  proceedings  "previous 
to  the  making  of  the  certified  list  of  all  as- 
st'ssments  unpaid,  etc.,  and  of  tbe  validity  of 
said  lien  up  to  the  date  of  said  list"  But 
it  Is  only  upon  the  receipt  of  this  certified 
list  from  the  street  superintendent  that  the 
treasurer  can  issue  the  bonds;  and  we  can- 
not make  out  from  the  finding  of  the  court 
whether  It  intended  to  find  that  tbe  list  was 
not  made  as  alleged,  or  the  contrary.  It  is 
also  provided  in  section  4  of  the  act  that  if 
notice  from  the  owner  of  the  land,  accom- 
panied with  the  affidavit  and  certificate  pre- 
scribed, be  given  to  the  treasurer  that  "he 
desires  no  bond  to  be  issued,"  then  "no  such 
bond  shall  be  issued";  and  it  Is  alleged  in 
the  answer,  with  regard  to  each  of  the  as- 
sessments, that  such  notice  was  not  given. 
On  this  point  tbe  general  findings  of  the 
court  may  be  construed  as  negativing  this 
allegation,  but  there  is  no  ^eclflc  findiug,  and 


we  are  not  satisfied  that  tbe  court  Intended 
so  to  find.  Upon  another  trial  Uie  findings 
should  be  made  more  definite  on  these  and 
other  points. 

Tbe  judgment  and  order  appealed  from  are 
reversed,  and  tbe  cause  remanded  for  fur- 
ther proceedings  in  accordance  with  the 
views  expressed  In  this  opinion. 

We  concur:    GRAY,  P.  J.;   ALLEX,  J. 

NOTE.— The  following  opinion  of  the  Court 
of  Api>eal,  by  Smith,  J.,  was  reversed  by  Su- 
preme Court,  in  Hi)  Pac.  3oJ: 

The  suit  was  brought  to  quiet  title  to  a  tract 
of  land  described  iu  the  complaint  as:  "Loc 
five  ^5)  in  bloclc  "K'  of  the  Pellissicr  tract,  in 
the  city  of  and  county  of  Jjos  .\ngeles,  state  of 
California,  as  per  map  recorded  in  book  15, 
page  70,  miscellaneous  records  ot  said  county." 
The  judgment  was  for  the  defendant;  and  the 
plaintiff  appeals  from  the  judi;ment,  and  from 
an  order  denying  his  motion   for  a   new   trial. 

It  appears  from  the  stipulations  and  facta 
shown  by  the  record  that  the  plaintiff's  tes- 
tator was  owner  of  the  land  in  controversy  and 
died  seised  of  the  same,  and  that  the  plaintiff 
is  now  entitled  to  maintain  his  action,  uulesx 
his  testator's  title  was  divested  by  the  deeds 
appearing  in  the  record,  which  are  a  tax  deed 
from  the  tax  collector  to  the  state  of  Califor- 
nia of  date  ,Tnly  6,  19(10.  for  the  taxes  of  the 
year  18'.>4,  followed  by  a  deed  of  date  July  'M, 
1901,  from  the  tax  collector  purporting  to  have 
been  made  upon  the  authorization  of  the  con- 
troller, to  one  Monroe,  whose  title  is  vested 
in  the  respondent,  and  a  deed  of  date  July  24, 
1903,  from  tbe  street  .superintendeut  of  the 
city  of  Los  Anscles  on  a  street  assessment  to 
the  respondent  himself.  The  latter  deed,  it  is 
claimed  by  the  appellant,  shows  on  its  face 
that  it  was  made  in  a  proceeumg  uuuer  tlie 
freneral  street  law  of  March  G,  INSU,  and  not 
under  the  charter,  'inder  which  the  proceeding 
should  haw  been  taken  (Bvme  v.  Drain,  127 
Cal.  fiO.3.  00  Pac.  4Sii):  and,  the  point  not 
being  contested  by  the  respondent,  it  will  Ije 
assumed  to  be  well  taken.  As  to  the  tax  deed. 
it  is  claimed  by  the  appellant  that  it  is  void 
on  its  face  for  the  following  reasons:  (1)  It 
does  not  recite  "the  time  when  the  right  of  re- 
demption had  expired,"  or,  "the  amount  for 
which  the  property  was  sold'' ;  and  (2)  that  the 
ori!?inal  assessment  was  void.  As  to  the  first 
point  of  appellant,  the  recitals  referred  to  were 
required  by  section  378."5  of  the  Political  tlode 
as  amended  March  28,  1893  (St.  1895,  p.  328. 
c.  218),  which  is  the  law  governing  the  rasp, 
and  we  are  of  tbe  opinion  that  the  deed  fails 
to  comply  with  the  E^tatute  in  this  respect. 
As  to  the  time  of  redemption  the  deed  refer.s 
to  a  certificate  of  sale  bearing  date  Julv  3, 
1895,  and  stating  that,  unless  the  real  estate 
was  redeemed  within  five  years  from  the  date 
of  the  sale,  the  purchaser  would  be  entitled  to 
a  deed  on  the  5th  day  of  July,  lOOO.  This 
is  all  that  is  said  in  the  deed,  and  we  think  it 
was  an  insufficient  compliance  with  the  stat- 
ute (Simmons  v.  McCarthy,  118  Cal.  622.  50 
Pac.  7C1);  and  the  more  especially  because  at 
the  time  of  the  sale  there  was  no  law  provid- 
ing for  the  issuance  of  a  certificate.  This,  in- 
deed, had  been  provided  for  by  sections  37718 
and  3777  of  the  Political  Code,  but  these  sec- 
tions bad  been  repealed  February  25,  1S95  (St. 
1895,  p.  19,  c.  11) ;  and,  though  there  was  at 
the  same  session  an  attempted  amendment  of 
the  repealed  sections  (St,  1895,  pp.  .127,  82a  c. 
218).  this,  under  the  express  provisions  of  the 
Political  Code,  was  of  no  effect  (Pol.  Code, 
5  330:  Fletcher  v.  Prnthcr,  102  Cal.  413.  30 
Pac.  6.58).  Nor  was  this  defect  remedied  by 
the  curative  act  of  190.3.  St.  190.!.  u.  63,  c. 
59;  Harper  v.  Rowe,  53  Cal.  233,  237.    Aa  to 
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"the  amount  for  whJdi  the  property  was  sold,' 
all  that  in  said  in  the  deed  is— after  a  statement 
of  the  amount  of  taxes,  $2.0:2— that  the  land 
was  sold  "to  pay  said  taxes";  but  itis  not  said 
that  that  was  the  amonnt  for  which  it  was  s-^I"!. 
whidi  was  the  requirement  of  the  law.  Sim- 
mons V.  McCarthy,  supra.  In  tlw?  deed,  and 
in  the  assessment  therein  referred  to,  the  land 
is  simply  described  as  beine  situate  in  the  coun- 
ty of  Ixo  Angeles,  state  of  California,  "in  Pel- 
lissier  Tr..  lot  .5,  blk  K."  which  was  obviously 
insufficient.  Pol.  Code,  }  SOTiO ;  Knott  v.  Peden. 
&i  Cal.  299,  24  Pac.  100;  I.«bs  v.  Cooper,  107 
Cal.  enfi,  40  Pac.  1042;  Miller  v,  Williams,  135 
Cal.  183.  67  Pac.  78a 

.'^ome  of  the  above  cases  are  criticized  in  the 
opinion  of  the  lower  court,  and  it  is  apparently 
admitted  that  the  decision  of  the  court  "is  in 
advance  of  many  adjudicated  cases" ;  the  views 
of  the  court  being  based  apparently  upon  the 
more  liberal  character  of  the  existins  system 
under  which  the  delinquent  lands  are  convoyed 
to  the  state  and  every  opportunity  for  redemp- 
tion frranted  to  the  delinquent  owner.  Hence  it 
is  concluded  that  the  reason  for  the  rule  has 
ceased,  and  with  it  the  rule  itself.  We  agree 
with  the  court  in  its  views  as  to  the  liberal 
character  of  the  existing  system  (which,  in  our 
opinion,  cannot  be  too  highly  commended) ;  but 
we  do  not  think  that  this  furnishes  any  ground 
for  abandoning  the  well-settled  principle  gov- 
erning the  exercise  of  statutory  powers  for  con- 
veyance of  lands  against  the  will  of  the  own- 
ers. That  principle  is  that,  in  the  exercise  of 
such  powers,  the  statutory  provisions  must  be 
strictly  observed ;  and.  thouRh  this  principle 
has,  in  our  opinion,  rightly  been  carried  to  ex- 
treme lengths,  and  to  what  may  be  thought, 
by  those  who  do  not  look  to  the  grounds  upon 
which  the  decisions  rest,  to  lengths  even  absurd, 
.vet  we  know  of  no  class  of  decisions  that  more 
favorably  exhibit  that  regard  to  rights  of  prop- 
erty which  has  always  characterized  our  law 
and  distinguished  our  courts,  and.  indeed,  it 
may  readily  be  conceived  what  havoc  and  dev- 
astation to  property  rights  would  have  occur- 
red but  for  this  conservative  conduct  of  the 
courts. 

There  is  another  question,  however,  presented 
by  the  record,  which  it  will  be  necessary  to  dis- 
pose of.  The  plaintiff,  we  think,  is  entitled 
to  judgment  according  to  the  prayer  of  his 
complaint,  but  only  upon  the  condition  of  pay- 
ing to  the  defendant  the  amount  paid  by  him 
in  the  purchase  of  the  land,  or  so  much  as  may 
be  found  by  the  court  to  be  due  the  state  to 
entitle  the  plaintiff  to  redemption.  Couts  v. 
Cornell  (Cal.)  82  Pac.  194,  and  cases  cited.  The 
cases  cited  are,  indeed,  such  as  were  formerly 
recognized  as  cases  in  equity:  but  it  has  been 
held  that  an  action  to  quiet  title  under  section 
738,  Code  Civ.  Proc.,  is  of  the  nature  of  a  bill 
in  equity,  and  the  equitable  maxim  has  been 
applied,  that  he  who  seeks  equity  must  do  eq- 
uity. Polack  V.  Onmee,  «6  Cal.  266.  269.  5 
Pac.  229.  610:  Booth  v.  Uoskins,  7.">  Cal.  271, 
17  Pac.  223 ;  De  Cazara  v.  Orena.  80  Cal.  1:52. 
134,  22  Pac.  74:  Benson  v.  Shotwell,  87  Cal. 
153.  60.  25  Pac.  240:  Brandt  v.  Thompson,  91 
Cal.  4.58,  402,  27  Pac.  763.  We.  however,  do 
not  base  our  opinion  exclusively  upon  these  de- 
cisions, but  upon  the  broader  ground  that,  un- 
der the  Code  provisions,  the  distinction  between 
legal  and  equitable  forms  of  action  bas.  ex- 
cept for  certain  special  purposes,  been  abolished, 
and  that  under  our  prai-tice  the  maxim,  where 
the  case  requires  it,  will  api>ly  equally  to  lpp.Tl 
as  to  equitable  actions.  Orain  v.  Aldrich,  38 
Cal.  514.  m  Am.  Dec.  423.  This,  it  seems,  bas 
been  held  by  the  Knglisb  courts  since  the  pas- 
SJige  of  the  judiciary  act.  but  wliether  under 
tlie  express  provisions  of  that  act.  or  upon 
other  grounds,  we  do  not  know.  Snell's  Equity. 
1  et  seq.  But  we  think  the  same  result  must 
follow  under  the  provisions  of  our  Code. 

The  judsuicut  and  order  appealed  from  are  re- 


Tersed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  the  views  ex" 
pressed  in  this  opinion. 

We  concur:    GRAY,  P.  J. ;  AliLEN,  J. 


STATE  ex   rel.   DAVIS   v.    EGGEKS,   State 

Controller.    (No.  1,728.) 

(Supreme  Court  of  Nevada.    Oct  5,  1907.) 

States— Appbopbiations—Necessitt. 

Xaws  1907,  p.  408.  c.  185,  created  the  stote 
industrial  and  publicity  commission,  and  pro- 
vided (section  3,  p.  409)  that  the  chairman 
should  receive  from  the  state  treasury  $2,5(X)  a 
year  in  monthly  installments,  and  that  the  mem- 
bers of  the  commission  should  be  allowed  nec- 
essary mileage  and  traveling  expenses  on  affi- 
davit of  the  members  claiming  the  same  that  the 
mileage  and  expenses  were  actually  and  neces- 
sarily incurred  in  official  business,  etc.  Held, 
that  the  act  constituted  a  sufficient  appropria- 
tion of  the  salary  of  the  chairman;  but,  as  it 
failed  to  prescribe  any  maximum  expenditure 
for  traveling  expenses,  the  act  was  void  in  so  far 
as  it  authorized  payment  of  such  expenses  by 
the  state,  under  Const,  art.  4,  $  19,  providing 
that  no  money  shall  be  drawn  from  the  state 
treasury  except  under  appropriations  made  by 
law. 

Petition  for  mandamus  by  the  state  of 
Nevada,  on  relation  of  Sam  P.  Davis,  against 
J.  Eggers,  state  controller.  On  demurrer  to 
the  petition.     Overruled.     Writ  granted. 

Thompson,  Morehouse  &  Thompson,  and 
Jas.  R.  Judge,  for  plaintiff.  The  Attorney 
General  and  R.  C.  Stoddard,  for  defendant. 

TALBOT.  C.  J.  Under  an  act  approved 
March  29,  1907,  entitled  "An  act  creating  and 
establishing  a  state  Industrial  and  publicity 
commission,  prescribing  their  duties  and  com- 
pensation, providing  funds  to  be  used  for 
the  accomplishment  of  their  objects,  and 
other  matters  relating  thereto"  (Laws  1907, 
p.  408,  c.  185),  the  petitioner  was  appointed 
chairman  of  the  commission  designated.  Sec- 
tion 3  (page  409)  of  the  act  Is  as  follows: 
"The  chairman  of  such  commission  shall 
receive,  as  compensation  for  his  services, 
to  be  paid  out  of  the  treasury  of  the  state 
of  Nevada,  the  sum  of  twenty-five  hundred 
dollars  per  annum,  payable  In  equal  month- 
ly Installments,  upon  the  first  day  of  each 
and  every  month,  and  the  other  two  members 
shall  serve  without  compensation;  provided, 
however,  that  the  chairman  and  other  mem- 
bers of  such  commission  shall  be  allowe<l 
necessary  mileage  and  actual  expenses  of 
travel  Incurred  in  traveling  upon  the  official 
business  of  the  commission  when  it  shall 
api>ear  from  the  affidavit  of  the  members,  or 
one  of  the  members  claiming  the  same,  that 
such  mileage  and  expenses  were  actually  and 
necessarily  Incurred,  that  the  same  is  just, 
and  was  Incurred  while  traveling  ui)on  the 
official  business  of  the  commission ;  such 
affidavit  to  be  filed  with  the  State  Treasurer 
before  any  allowance  can  be  made  for  such 
mileage  or  expenses."  As  the  questions  In- 
volved have  been  submitted  upon  a  demur- 
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rer,  the  facts'  stated  In  the  petition  may  be 
considered  admitted.  The  petitioner  alleges 
that  he  entered  upon  his  duties  on  tlie  1st 
day  of  May,  1907,  and  acted  as  chairman  of 
this  commission  during  that  month ;  that 
by  the  provisions  of  the  act  he  is  entitled  to 
receive  out  of  the  state  treasury  a  salary  of 
$2,500  per  annum,  to  be  paid  monthly;  that 
be  Is  also  entitled  to  receive  and  be  paid  out 
of  the  state  treasury  mileage  and  expenses 
actually  Incurred  while  traveling  upon  offi- 
cial business  of  the  commission ;  that  bis 
compensation  fixed  and  allowed  by  the  act 
for  the  month  of  May,  1907,  Is  the  sum  of 
$208.33,  and  his  mileage  and  expenses  neces- 
sarily and  actually  Incurred  In  the  perform- 
ance of  his  official  duty  for  that  month 
amount  to  $10.50,  for  both  of  which  sums  the 
state  became  Indebted  to  him  on  the  Ist 
day  of  June;  that  the  provisions  of  the 
act  make  appropriation  by  the  Legislature 
for  these  sums  in  accordance  with  the  pro- 
visions of  section  19,  art.  4,  of  the  Constitu- 
tion of  this  state;  that  these  claims  had 
been  duly  audited  and  allowed  by  the  state 
board  of  examiners;  that  upon  presentation 
and  demand  the  respondent,  as  state  control- 
ler, has  refused,  and  still  refuses,  to  draw 
his  warrants  for  these  claims,  notwithstand- 
ing there  is  ample  money  In  the  state  treas- 
ury. A  writ  of  mandate  requiring  the  is- 
suance of  such  warrants  is  demanded.  The 
general  appropriation  bill  contains  no  pro- 
vision for  the  payment  of  the  salary  or  ex- 
penses of  the  petitioner.  It  may  have  been 
drawn  previous  to  the  act  designated,  whicli 
was  Introduced  near  the  close  of  the  session 
of  the  Legislature.  The  question  involved 
Is  whether  the  language  of  section  3  quotetl 
above  constitutes  an  appropriation  for  the 
payment  of  petitioner's  salary  and  expenses, 
and  whether  their  payment  Is  by  this  act,  or 
otherwise,  authorized. 

Section  19  of  article  4  of  the  Constitution 
provides:  "No  money  shall  be  drawn  from 
the  treasury  but  In  consequence  of  appro- 
priations made  by  law."  A  similar  provision 
is  found  In  the  federal  Constitution  and  pre- 
vails In  many  of  the  states.  In  the  organic 
acts  of  others  the  word  "specific"  precedes 
and  modifies  the  word  "appropriations."  We 
will  be  aided  by  looking  to  the  history,  pur- 
pose, and  reason  for  these  constitutional  en- 
actments before  examining  decisions  of  a 
number  of  courts  bearing  on  the  proposition 
presented.  As  the  fruit  of  the  English  revo- 
lution in  loss,  which  sent  the  king  to  Ver- 
sailles and  changed  the  succession  to  the 
throne,  this  safeguard  had  its  origin  in  the 
British  Parliament  when  the  people  of  Great 
Britain,  to  provide  against  the  abuse  by  the 
king  and  his  officers  of  the  discretionary 
power  with  which  they  were  vested,  demand- 
ed that  the  public  funds  should  not  be  drawn 
from  the  treasury  except  In  accordance  with 
express  appropriation  made  by  Parliament. 
This  prohibition  is  so  wise  that  it  has  be- 
come the  fundamental  law  of  nearly  every 


state  In  the  Union.  It  has  been  well  said 
that  this  provision  was  obviously  inserted 
to  prevent  the  expenditure  of  the  people's 
treasure  without  their  consent  State  v.  Bur- 
dick,  4  Wyo.  272,  33  Pac.  125,  24  L.  R.  A- 
26C.  Its  purpose  is  "to  secure  regularity, 
punctuality,  and  fidelity  in  the  disbursements 
of  the  public  money."  3  Story's  Commen- 
taries, I  1342.  "All  the  expenses  of  the  gov- 
ernment being  paid  by  the  people,  it  is  the 
right  of  the  people,  not  only  not  to  be  taxed 
without  their  own  consent,  or  that  of  their 
representatives  freely  chosen,  but  also  be 
actually  consulted  upon  the  disposing  of 
the  money.  Such  a  provision  forms  a  salu- 
tary check,  not  only  upon  the  extravagance 
and  profusion  in  which  the  executive  depart- 
ment might  Indulge  Itself,  but  also  against 
any  misappropriation  which  a  rapacious,  am- 
bitious, or  otherwise  imfaithful  executive 
might  be  disposed  to  make.  In  those  govern- 
ments where  the  people  are  taxed  by  the 
executive  no  such  check  can  be  interposed. 
The  prince  levies  whatever  sum  be  thinks 
proper  and  would  deem  it  sedition  against 
him  and  his  government  If  any  account  were 
required  of  him  and  In  what  manner  he 
had  disposed  of  any  part  of  them.  Such  is 
the  difference  between  government  where 
there  is  responsibility  and  where  there  Is 
none."  Tucker's  Commentaries;  Thomas  t. 
Owens,  4  Md.  225.  This  inhibition  for  keep- 
ing the  expenditure  of  the  public  moneys 
more  nearly  in  control  of  the  people  may  be 
compared  with  the  one  requiring  ail  bills 
for  revenue  In  Parliament  to  origmate  in  tl>e 
House  of  Commons,  and  in  Congress  in  the 
House  of  Representatives.  Under  our  ad- 
vanced, protective  system,  no  officer  or  in- 
dividual has  control  of  the  public  moneys. 
The  provision  that  no  moneys  shall  be  drawn 
from  the  treasury  but  in  consequence  of  ai>- 
proprlations  made  by  law  requires  that  their 
expenditure  shall  first  be  authorized  by  the 
Legislature,  which  stands  as  the  representa- 
tive of  the  people.  No  particular  words  are 
essential  so  long  as  the  will  of  the  lawmak- 
ing body  Is  apparent  It  has  been  held  in  a 
number  of  decisions  that  the  word  "appro- 
priate" Is  not  indispensable.  It  is  not  nec- 
essary that  all  expenditures  be  authorized 
by  the  general  appropriation  bill.  The  lan- 
guage in  any  act  which  shows  that  the  leg- 
islature Intended  to  authorize  the  expendi- 
ture, and  which  fixes  the  amount  and  In- 
dicates the  fund.  Is  sufficient  It  Is  custo- 
mary to  create  a  legislative  fund  at  the  l»e- 
ginnlng  of  the  session,  and  separate  acts 
appropriating  money  are  usual  at  every  ses- 
sion. 

It  is  provided  by  an  act  approved  March 
8,  1879  (Laws  1879,  p.  108,  c.  102),  entitled 
"An  act  authorizing  the  payment  of  salaries 
of  officers  fixed  by  law" : 

Section  1 :  "All  state  officers  whose  salaries 
are  fixed  by  law  shall  be  entitled,  from  and 
after  the  passage  of  this  act,  to  receive  same 
on  the  first  of  each  calendar  month;    pro- 
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vlded,  that  nothing  in  this  act  shall  be  con- 
strued to  mean  the  payment  of  aalariea  tn 
advance."     Ctomp.  Laws,  {  2088. 

Section  2;  "The  controller  ia  hereby  an- 
thorlzed  and  directed  to  draw  his  warrant, 
and  the  state  Treasurer  to  pay  same,  In  ac- 
cordance with  the  first  section  of  this  act" 
Comp.  Laws,  {  2089. 

By  an  examination  of  numerous  acta  pro- 
Tiding  for  the  compensation  of  our  state  offi- 
cers. It  will  be  found  that  generally  no  fund 
is  specified  for  the  payment  of  their  salaries. 

By  an  act  approved  January  16,  1865 
(Laws  1864-65,  p.  9T,  c.  11),  directly  after  the 
admission  of  Nevada  Into  the  Uni(»,  entitled 
"An  act  in  relation  to  the  compensation  of 
members  of  the  Legislature  and  state  offi- 
cers," per  diem  and  mileage  were  provided 
for  members  of  the  Legislature  in  section  1. 

Section  2  reads:  "The  Oovemor  shall  re- 
ceive an  annual  compensation  of  four  thou- 
sand dollars;  the  Secretary  of  State,  Treas- 
urer, and  controller,  an  annual  compensation 
of  three  thousand  six  hnndred  doUara  each ; 
the  Attorney  General,  an  annual  compensa- 
tion of  two  thousand  five  hundred  dollars; 
•  •  •  The  compensation  of  the  respective 
state  officers,  as  provided  herein,  shall  be 
payable  quarterly. 

"Sea  3.  The  controller  Is  hereby  authorized 
and  required  to  draw  his  warrants  upon  the 
state  Treasurer,  In  favor  of  the  members  of 
the  Senate  and  Assembly,  upon  presentation 
of  eertiflcates  of  compensation  due,  signed 
by  the  sergeanta-at-arms  and  the  presiding  of- 
ficers of  the  two  houses  respectively,  for  the 
amounts  named  therein.  He  shall,  on  the 
first  Judicial  day  of  the  months  of  January, 
April,  July,  and  October,  draw  his  warrants 
in  favor  of  the  several  state  officers  for  the 
quarterly  compensation  due  them  by  virtue  of 
the  provisions  of  section  two  of  this  act" 

The  act  nowhere  mentions  any  fund  from 
which  the  salaries  were  to  be  paid. 

The  act  approved  March  8,  1866  (Laws 
1866,  p.  205,  c.  101),  changed  the  compensation 
of  the  Governor  and  of  the  Lieutenant  Gov- 
ernor, and  provided  that  the  salary  of  the  lat- 
ter should  be  $3,000,  payable  monthly,  as  com- 
pensation as  warden  of  the  state  prison.  No 
fond  was  specified. 

"An  act  regulating  and  reducing  the  sal- 
aries and  compensation  of  certain  state  offi- 
cers and  attaches  of  the  state  government 
of  Nevada,"  approved  February  21,  1881 
(Laws  1881,  p.  43,  c.  32),  provided  for  the 
payment  of  reduced  salaries  to  various  state 
officers  without  mentioning  any  fund  except 
for  the  compensation  of  the  surveyor  general 
and  superintendent  of  public  Instruction, 
which  was  directed  to  be  paid  out  of  the 
state  school  fund. 

The  same  Is  true  of  the  act  approved  March 
21,  1881  (Laws  1801,  p.  104,  c.  00),  making 
further  reductions  in  the  salaries  of  some  of 
the  state  officers,  and  under  which  the  Gtov- 
wqor,  Secretat;  of  State,  CJontroUer,  Treasur- 


er, Attorney  General,  and  Stirv^or  General 
are  now  being  paid. 

The  general  appropriation  act  Of  the  last 
Legislature  (Laws  1907,  p.  222,  c.  113),  under 
which  the  state  government  Is  at  present  be- 
ing maintained,  and  which  Is  very  similar  to 
former  general  appropriation  bills,  begins 
with  this  language:  "The  following  sums  of 
money  are  hereby  appropriated  for  the  pur- 
pose hereinafter  expressed  and  Cor  the  sup- 
port of  the  government  of  the  state  of  Nevada 
for  the  years  1907  and  1908: 

"Sec.  2.  For  the  salary  of  the  Governor, 
eight  thousand  dollars." 

Then  follows  a  list  of  over  80  other 
amounts  for  salaries  and  sums  appropriated 
for  other  purposes,  and  no  fund  Is  specified 
from  which  these  are  to  be  paid,  excepting  in 
six  Instances,  five  of  which  provide  that  the 
salaries  of  the  surveyor  general  and  the  state 
superintendent  of  public  instruction  and  cer- 
tain expenses  in  their  offices  shall  be  paid  oat 
of  the  state  school  fund,  and  one  appropriat- 
ing $85,000  for  the  support  of  the  university, 
different  parts  of  which  amount  are  directed 
to  be  paid  from  the  Interest  from  the  90-8cre 
grant,  from  the  contingent  university  fund, 
and  from  the  general  fund,  respectively. 

It  would  seem  that  warrants  have  generally 
been  drawn  and  paid  and  the  state  govem- 
m»it  conducted  from  Its  Inception  on  the  the- 
ory that,  when  no  fund  was  specified  from 
which  mon^  appropriated  by  the  Legislature 
was  to  be  paid  for  the  state's  ordinary  ex- 
penses, the  general  fund  was  Implied  and  un- 
derstood. The  salaries  of  the  other  state  of- 
ficers are  being,  and  have  been,  paid  under 
acts  which  not  only  do  not  specify  any  fund, 
but  which  do  not  direct  their  payment  to  be 
made  out  of  the  state  treasury,  as  sectl<ai  8, 
first  above  quoted,  does  for  the  petitioner. 

In  People  v.  Goodykoontz,  22  Oolo.  600,  45 
Pac.  415,  the  court  said:  "Two  questions  are 
presented  by  this  record:  First  Is  the  boiler 
ln^>ector  an  officer  of  one  of  the  departments 
of  the  state,  and,  aa  such,  has  he  a  preferred 
claim  against  the  state  for  his  salary?  Sec- 
ond. Did  the  Legislature  make  such  an  ap- 
propriation to  pay  relator's  salary  as  made  It 
Incumbent  upon  the  auditor  to  issue  warrants 
therefor?  •  •  •  In  the  case  of  Goody- 
koonts  V.  Acker,  19  (>>lo.  860,  35  Pac.  911,  it 
was  urged  that,  when  the  salary  of  a  public 
officer  Is  fixed  by  law,  together  with  the  time 
and  method  of  payment,  this  constitutes  an 
appropriation  within  the  terms  of  our  Con- 
stitution and  statutes.  In  response  to  this 
argument,  the  court  said :  'Although  the  deci- 
tdons  are  not  uniform.  It  must  be  admitted 
that  the  trend  of  the  more  recent  cases  is  In 
support  of  this  argument.'  •  •  •  There  Is 
no  intention  to  make  the  salary  of  the  In- 
spector subject  to  further  legislation  to  be 
inferred  from  anything  expressed  in  the  act 
It  reads :  'Said  inspector  shall  receive  an  an- 
nual salary  of  two  thousand  five  hundred 
(2,500)  dollars  and  mileage  at  ten  cents  per 
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mile,  payable  the  same  as  other  officers  of  the 
state.'  And  by  other  acts  then  and  now  In 
force,  otber  state  officers  are  paid  In  monthly 
installments  at  the  end  of  each  and  every 
month ;  the  auditor  being  required  upon  re- 
quest to  draw  warrants  upon  the  state  Treas- 
urer for  such  salaries.  Nothing  is  left  in- 
definite and  uncertain  under  these  provisions. 
•  •  •  The  object  of  the  constitutional  pro- 
vision inhibiting  the  payment  of  money  from 
the  state  treasury,  except  by  an  appropria- 
tion made  by  law,  is  to  prohibit  expenditures 
of  the  public  fnnds  at  'the  mere  will  and  ca- 
price of  the  crown  or  those  having  the  funds 
in  custody,  without  direct  legislative  sanction 
therefor;  but  no  such  evil  need  be  feared, 
where,  as  In  this  case,  the  salary  of  the  of- 
ficer is  fixed,  together  with  the  time  and 
method  of  his  payment  And  we  conclude 
that  the  act  creating  the  office  of  state  boiler 
Inspector  and  fixing  bis  salary,  when  consid- 
ered in  connection  with  otber  statutes,  des- 
ignating the  time,  mode,  and  manner  of  pay- 
ment, constitutes  a  continuous  appropriation 
for  such  salary,  and  that  no  further  legisla- 
tive sanction  is  necessary  to  authorize  the 
proper  officers  to  pay  the  same.  This  con- 
clusion is  in  accordance  with  several  opin- 
ions given  by  the  Attorneys  General  of  this 
state  to  the  auditor  at  different  times,  and 
upon  which  opinions  the  salaries  of  several 
of  the  state  officers  have  in  the  past  t>een 
paid.  See  Report  of  Attorney  General  of 
Colorado,  years  1889  and  1890,  pp.  60  and  98 ; 
1891  and  1892,  page  23.  So,  likewise,  the 
Attorney  General  of  the  state  of  Indiana  has 
decided  the  same  question  in  the  same  way. 
See  Report  and  Opinions  of  Attorney  Gen- 
eral of  Indiana  for  1888,  p.  155.  This  last 
opinion  was  rendered  upon  this  state  of 
facts:  The  Legislature  having  adjourned 
without  making  any  appropriations  for  the 
salaries  of  the  officers  connected  with  the 
state  government  for  ttie  year  1888,  the  ques- 
tion presented  was  whether  or  not  such  sal- 
aries should  be  paid  by  the  auditor  and 
Treasurer  without  further  legislation  In  the 
nature  of  special  appropriations  therefor. 
In  an  exhaustive  and  able  opinion.  It  Is  held 
that  It  was  the  duty  of  the  auditor  to  draw 
warrants  for  such  salaries,  and  this  conclu- 
sion was  accepted  without  being  questioned  in 
the  courts."  See  Report  of  Attorney  Gen- 
eral of  Nevada,  1903-04,  p.  18. 

In  State  v.  Grimes,  7  Wash.  193,  34  Pac. 
834.  it  was  said:  "But,  outside  of  any  light 
which  may  be  thrown  upon  the  intention  of 
the  lawmakers  by  aid  of  the  title,  we  are 
clearly  of  the  opinion  that  the  language  em- 
ployed In  the  body  of  the  act  is  amply  suffi- 
cient to  show  that  the  Intention  of  the  Legis- 
lature was  to  appropriate.  They  have  des- 
ignated the  amount,  and  have  directed  that  It 
be  paid  out  of  any  moneys  In  the  state  treas- 
ury not  otherwise  appropriated.  This,  we 
think.  Is  sufficient,  and  the  appropriation 
contemplated  by  tne  Constitution  is  as  plain- 


ly Indicated  as  though  the  formal  words 
'there  Is  hereby  appropriated'  were  used.  No 
arbitrary  form  of  expression  is  dictated  by 
the  Constitution,  and  none  should  be  requir- 
ed. Many  cases  have  been  adjudicated  in 
states  having  sutffitantlally  the  same  constitu- 
tional provision  as  the  one  in  question,  and 
so  far  as  we  have  been  able  to  ascertain  they 
have  uniformly  been  determined  In  favor  of 
the  relator's  contention.  See  State  of  Louisi- 
ana V.  Bordelon,  6  La.  Ann.  68;  Humbert  v. 
Dunn,  81  CaL  59,  24  Pac.  Ill,  and  cases 
cited." 

In  Reynolds  v.  Taylor,  43  Ala.  427,  the 
petitioner  was  entitled  to  a  salary  of  4i2,0(X) 
as  marshal  and  ex  officio  librarian,  and  the 
Legislature  had  made  provision  for  payment 
of  only  $1,000  In  the  general  appropriation 
bill.  The  court  said :  "It  is  insisted  that  the 
application  of  appellee  should  be  denied,  be- 
cause it  is  not  shown  that  an  appropriation 
had  been  made  to  pay  his  salary,  as  marshal, 
at  the  sum  claimed  by  bim ;  but  that  appro- 
priations had  been  made  to  pay  him  $1,U00 
salary  per  annum  only,  and  not  |!2,000.  as 
claimed.  We  know  that  the  general  appro- 
priation acts  of  18C6  and  18C7  appropriated 
$1,000  only  for  the  payment  of  the  salary  of 
the  marshal  of  the  Supreme  Court.  This  ob- 
jection Is  sumcieutly  answered,  by  a  declsloa 
of  this  court,  made  more  than  30  years  ago. 
In  the  case  of  Nichols  v.  Controller,  4  Stew. 
&  P.  (Ala.)  154,  it  Is  decided  that  in  order 
to  authorize  the  controller  to  issue  bis  war- 
rant on  the  treasury,  for  the  amount  of  a  sal- 
ary. It  is  not  necessary  that  there  should  be 
a  special  annual  appropriation  by  act  of  the 
Legislature,  where  there  is  a  general  law  fix- 
ing the  amount  of  the  salary,  and  prescribing 
its  payment  at  particular  periods." 

Proll  V.  Dunn,  80  CaL  220,  22  Pac.  143. 
"There  is  no  provision  In  the  Constitutloa 
providing  or  prescribing  any  particular  form 
of  words  in  which  an  appropriation  shall  be 
made,  except  that  it  shall  be  made  by  law. 
•  •  •  It  Is  claimed  that  the  act  does  not 
specify  upon  what  fund  the  warrant  is  to  t>e 
drawn;  and,  as  the  controller  is  required  la 
every  warrant  to  specify  the  fund  out  of 
which  It  is  payable,  therefore  that  it  is  Insuf- 
ficient. Several  authorities  are  cited  which 
are  claimed  to  support  the  proposition  that 
the  act  itself  must  specify  the  fond  oat  of 
which  the  money  is  to  be  drawn,  but  we  do 
not  think  they  bear  that  construction,  in  the 
sense  in  which  it  Is  claimed  for  it  here,  and. 
as  to  the  statutes,  not  one  appropriation  act 
In  fifty  designates  the  fund  out  of  which  the- 
money  is  to  be  drawn.  The  majority  of  all 
appropriations  are  drawn  out  of  a  single 
fund,  and  that  without  any  designation  in 
the  act  as  to  what  fund  the  money  shall  be 
drawn  from.  •  »  *  Neither  the  Constitu- 
tion nor  the  Code  requires  that  an  aiipropria- 
tlon  act  shall  specify  the  fund  out  of  which 
the  appropriation  shall  be  paid,  nor  Is  It  us- 
ual in  appropriation  acts  to  do  so.    If  such  a 
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spedfleatlon  Is  required,  the  wheels  of  the 
government  ought  long  since  to  have  stopped, 
for  out  of  many  acte  which  we  have  examin- 
ed. Including  the  general  appropriation  bills 
for  the  current  and  past  years,  we  find  none 
which  make  such  designation.  It  has  become 
and  is  the  custom  in  this  state,  of  very  gen- 
eral, but  not  universal,  application,  to  use 
the  phrase  'appropriated  out  of  any  money 
In  the  treasury  not  otherwise  appropriated.' 
But  it  seems  to  be  mere  custom,  not  founded 
upon  any  constitutional  or  other  legislative 
requirement.  And  we  learn  from  the  argu- 
ment that  the  controller  Interprets  that 
phrase  to  mean  'out  of  the  general  fund.'  We 
know  of  no  law  which  authorizes  such  an 
interpretation.  On  the  contrary.  It  would 
seem  that  everything  aiuthorlzed  by  law  to  be 
paid  out  of  the  state  treasury  is  payable  out 
of  the  general  fund,  if  not  specially  made 
payable  out  of  some  specific  fund.  •  •  • 
The  amount  named  for  the  general  fund  Is 
supposed  to  be  sufficient  to  meet  the  aggre- 
gate of  all  the  appropriations  made  for  the 
year,  except  such  as  have  been  expressly 
made  payable  out  of  some  special  fund. 
*  *  ♦  Appropriations  are  made,  and  can 
only  be  made,  by  the  Legislature.  The  Oon- 
«tltution  has  prescribed  no  set  form  of  words 
In  which  it  Is  to  be  done.  All  that  is  requir- 
ed is  a  clear  expression  of  the  legiBlative  will 
on  the  subject.  •  »  •  But.  says  the  con- 
troller, it  has  not  designated  the  ftmd  out  of 
which  the  appropriation  Is  payable.  It  did 
not  In  any  of  the  former  years;  nor  has  It 
designated  the  fund  out  of  which  the  salaries 
of  any  of  the  ofBcers  of  the  state,  or  the  ex- 
I)enses  of  any  of  the  other  bureaus  or  depart- 
ments of  the  government,  shall  be  paid.  'It 
has  not  said  that  the  money  Is  appropriated 
ont  of  any  moneys  In  the  treasury  not  other- 
wise appropriated.'  What  of  It?  The  Leg- 
islature can  make  no  appropriation  except 
'out  of  the  treasury.'  The  remaining  words 
are  not  only  a  form  not  required  by  law,  but 
usually  a  fiction,  for  at  the  time  of  the  pas- 
sage of  appropriation  bills  there  is  not  usual- 
ly any  money  In  the  treasury  In  excess  of  ex- 
isting appropriations,  and  whenever  the  Leg- 
islature makes  a  new  appropriation.  It  Is  to 
be  assumed  that  It  will  provide  funds  to  meet 
the  same.  As  said  by  Chief  Justice  Field,  In 
IWcCauley  v.  Brooks,  16  Cal.  11:  'Appropria- 
tions are  made  in  anticipation  of  the  receipt 
of  the  yearly  revenues.'  'An  appropriation  is 
the  act  of  setting  apart,  or  assigning  to  a  par- 
ticular use  or  person.  In  exclusion  of  all  oth- 
ers; application  to  a  8pe<*ial  use  or  purpose, 
as  of  •  •  •  money  to  carry  ont  some 
public  ob.ject.*  Webster's  Diet.  'An  appro- 
priation of  the  money  to  a  specific  object 
would  be  an  authority  to  the  proper  officers 
to  par  the  mone.v,  because  the  auditor  Is  au- 
thorized to  draw  his  warrant  upon  an  appro- 
priation, and  the  Trea.snrer  Is  authorized  to 
pay  such  warrant  if  he  has  appropriated 
money  in  the  trcnsiirj-.'  RIstlne  v.  State.  20 
Ind  ttSU.    In  this  act  we  have  a  clear,  dis- 


tinct expression  of  the  legislative  will  mak- 
ing the  appropriation.  The  words  'out  of 
any  moneys  in  the  treasury  not  otherwise  ap- 
propriated' are  not  necessary  to  the  expres- 
sion of  that  will,  or  the  making  of  such  ap- 
propriation. They  are  in  common  use  in  this 
state,  but  nowhere  made  necessary,  and  are 
not  always  used." 

Humbert  v.  Dunn,  84  Cal.  57,  24  Pac  111: 
"The  question  Is  whether  these  provisions  of 
the  act  constitute  an  'appropriation'  within 
the  meaning  of  that  term  as  used  In  section 
22,  art.  4,  of  the  Constitution,  which  provides 
that  'no  money  shall  he  drawn  from  the 
treasury  but  in  consequence  of  appropriations 
made  by  law.'  It  is  true,  the  usual  formula, 
'there   Is  hereby  appropriated  the  sum  of 

dollars  out  of  any  money  In  the  state 

treasury  not  otherwise  appropriated,  for  the 
payment  of  salaries,'  is  not  found  in  the  act, 
but  the  Intention  of  the  Legislature  to  pro- 
vide for  the  payment  of  the  salaries  of  the 
commissioners  as  they  accrued  Is  clearly 
manifested  In  the  language  used:  'Each 
member  •  »  •  shall  receive  a  salary  of 
two  thousand  four  hundred  dollars  per  an- 
num, payable  monthly' — and  It  Is  'to  be  paid 
out  of  any  money  In  the  state  treasury  not 
otherwise  aw>ropriated.'  There  Is  nothing  In 
this  language  indicating  an  intention  to  post- 
pone the  payment  of  the  salaries  of  the  com- 
missioners until  the  next  session  of  the  Leg- 
islature. They  are  to  be  paid  monthly,  and 
out  of  any  money  not  otherwise  appropriated. 
'Not  otherwise  appropriated'  when?  Clearly 
at  the  time  when  the  services  are  performed 
and  the  monthly  payments  become  due. 
While  It  is  customary  to  use  the  woi-ds  'there 
la  hereby  appropriated  the  sum,'  In  bills  ap- 
propriating money  for  the  payment  of  salary 
and  other  exiienses  of  the  government,  it  Is 
not  easontlal  to  the  validity  of  an  appropria- 
tion that  those  words,  or  any  of  them,  should 
he  used.  If  the  lieglslature  has  clearly  desig- 
nated the  amount  and  the  fund  out  of  which 
it  is  to  be  paid.  ♦  »  •  It  Is  claimed  that 
the  act  is  unconstitutional  because  it  does 
not  specify  the  amount  to  be  appropriated; 
that  the  amount  which  may  be  incurred  as 
expenses  is  uncertain.  So  far  as  the  travel- 
ing expenses  are  concerned,  this  contention 
may  be  good.  We  are  not  called  upon  to  de- 
cide this  question,  however,  as  the  only  claim 
here  Is  for  salar.v,  which  Is  fixed  by  the  act  at 
.$2,400  per  annum,  payable  monthl.v.  The 
act  provides  for  the  appointment  of  three  en- 
gineers as  comnits<5|oners,  and  so  far  as  their 
salaries  are  concerned  the  amoimt  appropri- 
ated Is  fixed  and  certain." 

Campbell  v.  Board,  115  Ind.  504,  18  N-  E. 
3.3:  "It  Is  true,  as  claimed,  that  no  money 
can  be  rightfully  drawn  from  the  treasury' 
except  In  pursuance  of  an  appropriation  made 
by  law;  but  such  an  appropriation  may  be 
made  Implledl.v,  as  well  as  expressly,  and  in 
general,  as  well  as  specific,  terms.  It  may  al- 
so he  a  continuing  or  flxwl  appropriation,  as 
well  as  one  for  a  temporary  puriwse  or  a  II  m- 
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Ited  period.  The  use  of  technical  words  In  a 
statute  making  an  appropriation  is  not  neces- 
sary. There  may  be  an  appropriation  of  pub- 
lie  moneys  to  a  given  purpose  without  In  any 
manner  designating  the  act  as  an  appropria- 
tion. It  may  be  said,  generally,  that  a  di- 
rection to  the  proper  oflScer.  or  officers,  to  pay 
money  out  of  the  treasury  on  a  given  claim, 
or  class  of  claims,  or  for  a  given  object,  may, 
by  Implication,  be  held  to  be  an  appropria- 
tion of  a  sufficient  amount  of  money  to  make 
the  required  payments.  Rlstlne  v.  State  ex 
rel.,  20  Ind.  328." 

In  Carr  v.  State,  127  Ind.  204,  26  N.  E.  778, 
11  L.  R.  A.  370,  22  Am.  St  Rep.  625,  and  In 
State  V.  Burdick,  4  Wyo.  272,  33  Pac.  125,  24 
L.  R.  A.  266,  it  was  held  that.  If  the  salary 
of  a  public  officer  Is  fixed  and  the  time  of 
payment  prescribed  by  law,  no  special  appro- 
priation Is  necessary  to  authorize  the  issuing 
of  a  warrant  for  its  payment.  Other  cases 
supporting  the  above  and  the  views  expressed 
are  cited  In  the  brief,  and  In  a  note  beginning 
at  page  638,  22  Am.  St  Rep.  and  In  SUte  ▼. 
Burdick,  supra. 

In  State  r.  Westerfleld,  28  Ner.  473,  49 
Pac.  121,  an  item  In  the  general  appropria- 
tion bill  read:  "For  salary  of  one  teacher 
and  one  assistant  teacher  at  the  State  Or- 
phans' Home,  two  thousand  four  hundred  dol- 
lars, payable  out  of  the  general  school  fund." 
The  court  held  that  the  general  school  mon- 
eys could  not  be  applied  to  the  Orphans' 
Home,  and  treated  the  words  "payable  out  of 
the  general  school  fund"  as  unconstitutional, 
null,  and  void,  and  the  appropriation  as  If 
they  had  been  omitted.  It  was  said  In  the 
decision:  "We  hold  that  the  Legislature  has 
made  a  valid  appropriation  for  the  payment 
of  the  salary  in  question,  and  that  the  same 
Is  payable  out  of  the  general  fund  In  the 
state  treasury  the  same  as  the  salary  of  the 
Governor  and  most  of  the  other  state  officers, 
and  the  same  as  other  appropriations  In 
which  no  specific  fund  is  named.  •  *  •  It 
will  be  observed  that  It  Is  not  required  that 
the  fund  out  of  which  the  appropriations  are 
to  be  made  shall  be  named  In  the  appropria- 
tion act." 

The  petitioner's  claim  for  traveling  ex- 
penses Is  viewed  in  a  different  light  from 
his  demand  for  salary.  By  a  perusal  of  the 
language  In  this  regard  In  section  3,  It  will 
be  observed  that  not  only  no  fund  is  specifi- 
ed, but  there  is  no  language  directing  pay- 
ment out  of  the  state  treasury  such  as  is 
contained  In  the  provision  for  the  salary. 
Section  6  of  the  act  directs  that  the  commis- 
sion shall  have  the  right  to  solicit  and  receive 
private  contributions,  but  shall  accept  no 
money  or  other  considerations  from  any  firm 
or  individual  In  payment  of  specific  services 
or  favors  rendered.  Section  8  provides  that 
there  may  be  allowed  to  such  commission  by 
the  commissioners  of  the  several  counties  a 
sum  not  exceeding  in  amount  $250  per  year 
from  each  county  in  the  state  to  be  used  by 
the  couuulsslon  for  the  purpose  for  which  it 


is  established  and  for  the  best  Interests  oC 
the  various  counties  and  the  state.  There 
are  no  words  In  the  entire  act  stating  th.it 
the  traveling  expenses  shall  be  paid  from 
moneys  donated  by  Individuals  or  collected 
from  the  counties,  or  from  the  state  treas- 
ury. It  Is  not  necessary  to  determine  wheth- 
er there  Is  any  Implication  in  regard  to  a 
fund  or  moneys  from  which  these  expenses 
might  be  paid,  for  the  fatal  objection  to  their 
payment  is  the  fact  that  no  maximum  or 
other  amount  is  specified  iu  connection  with 
them  at  any  place  In  the  act.  Ingram  ▼. 
Colgan,  106  Cal.  118,  38  Pac  315,  39  Pac 
437,  28  L.  R.  A.  187,  46  Am.  St  Rep.  221; 
Institute  V.  Henderson,  18  Colo.  1G5,  81  Pac, 
714,  18  L.  R.  A.  3U8.  As  all  appropriations 
must  be  within  the  legislative  will,  it  Is 
essential  to  have  the  amount  of  the  appropri- 
ation, or  the  maximum  sum  from  which  the 
expenses  could  be  paid,  stated.  This  legis- 
lative power  cannot  be  delegated  nor  left  to 
the  recipient  to  command  from  the  state 
treasury  sums  to  any  unlimited  amount  for 
which  he  might  file  claims.  True,  the  exact 
amount  of  these  expenses  cannot  be  ascer- 
tained nor  fixed  by  the  Legislature  when 
they  have  not  yet  been  incurred,  bat  It  la 
usual  and  necessary  to  fix  a  mnTimnm  ei- 
ther In  the  general  appropriation  bill  or  la 
the  act  authorising  them  specifying  the 
amonnt  above  which  they  cannot  be  allowed. 
State  T.  La  Grave,  23  Nev.  25,  41  Pac. 
1075,  62  Am.  St  Rep.  764,  stripped  of  dicta, 
is  applicable  to  the  question  here  relating 
to  the  traveling  exi)enBes,  but  may  be  dia- 
tingulBhed  as  not  bearing  (m  the  one  Involv- 
ed pertaining  to  the  salary.  There  it  was 
said  that  under  the  existing  tacts,  it  was 
improbable  that  the  provisions  of  the  stat- 
ute were  Intended  as  an  appropriation  be- 
cause the  number  of  military  companies  that 
could  have  received  Its  benefits  was  in- 
definite and  uncertain.  The  act  named  an 
amount  for  each  company.  The  number  of 
companies  which  might  take  advantage  of 
Its  provisions  was  uncertain,  as  was  also  the 
aggregate  of  the  sums  which  might  be  drawn 
from  the  treasury.  The  act  did  not  specify 
any  maximum  within  which  the  allowances 
were  to  be  confined,  and  no  provision  was 
made  in  the  general  appropriation  bill. 
Hence  the  total  money  which  might  be  drawn 
from  the  state  treasury  was  not  specific,  bat 
was  not  as  uncertain  as  it  is  here.  The  lan- 
guage in  section  3  that  "the  members  of  the 
commission  shall  be  allowed  actual  expenses 
of  travel  Incurred  In  travelling  upon  the  offi- 
cial business  of  the  commission"  is  not  ac- 
companied by  any  limitation  of  the  travel  to 
this  state  or  elsewhere,  and  Is  broad  enough. 
If  enforced,  without  any  maximum  amount 
being  named  by  the  Legislature,  to  allow  the 
members  of  the  commission  to  travel  around 
the  world  ad  libitum  on  the  business  of  the 
commission  at  the  expense  of  the  state.  This 
indeflnlteness  does  not  exist  in  regard  to  the 
salary,  which  has  been  flxed  by  the  LeglaU" 
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tore,  and  whicb  is  certain  as  to  tbe  amotmt 
and  as  to  the  person  to  whom,  and  tlie  time 
when.  It  1b  to  be  paid. 

As  section  3  of  tbe  act  creating  tbe  conunla- 
Blon  states  that  "the  chairman  shall  receive 
as  compensation  for  his  services  to  be  paid 
out  of  the  state  treasury  the  sum  of  two 
thousand  five  hundred  dollars  per  annum, 
payable  In  equal  monthly  Installments  upon 
tbe  first  day  of  each  and  every  month,"  and 
the  act  of  March  8,  1879,  that  all  officers 
whose  salaries  are  fixed  by  law  shall  be  en- 
titled to  receive  the  same  on  the  first  day  of 
each  calendar  month,  and  that  the  state  con- 
troller Is  authorized  and  directed  to  draw  his 
warrant  and  the  state  Treasurer  to  pay  tbe 
same,  It  Is  clear  that  petitioner  is  entitled  to 
his  salary.  No  other  construction  would  be 
In  harmony  with  the  plain  meaning  and  di- 
rections of  these  sections.  As  tbe  Legisla- 
ture has  named  the  amount  of  the  salary  and 
directed  the  Issuance  of  warrants  and  Ito 
payment  monthly  out  of  the  state  treasury, 
any  additional  act  providing  for  the  accom- 
plishment of  these  purposes  which  are  al- 
ready shown  to  have  been  Intended  Is  not  re- 
quired and  would  be  an  unnecessary  repeti- 
tion. Section  6  of  "An  act  relating  to  the 
duties  of  the  state  controller,"  approved 
February  24,  1866  (Ijaws  1866,  p.  97,  c.  43), 
directs  that  no  warrant  shall  be  drawn  on  the 
Treasurer  except  there  be  an  unexhausted, 
specific  appropriation  by  law  to  meet  the 
same.  It  Is  not  contended  that  the  fund  Is 
exhausted.  It  is  evident  that  there  is  an 
appropriation  by  law  for  the  salary  of  the 
chairman  of  the  commission  because  the 
amount  and  time  and  manner  of  payment  are 
specific  and  certain,  but  not  so  in  regard  to 
the  traveling  expenses.  If  the  section  relat- 
ing to  the  duties  of  tbe  controller  Is  in  con- 
flict, which  Is  not  apparent,  It  would  be  con- 
trolled by  the  later  acts  fixing  the  salary  of 
the  petitioner  as  a  state  officer  and  directing 
the  controller  to  draw  his  warrants  In  favor 
of  state  officers  for  their  salaries  on  the  first 
of  each  month. 

Submission  of  the  case  was  made  upon  de- 
murrer as  upon  tbe  merits. 

It  Is  directed  that  a  writ  of  mandate  issue 
commanding  the  defendant,  as  state  control- 
ler, to  draw  his  warrant  upon  the  state  Treas- 
urer In  favor  of  the  plaintiff  for  the  salary 
claimed,  but  not  for  the  traveling  expenses. 

MORCROSS  and  SWEENEY,  JJ.,  concur. 


ILFELD  V.  ZIEOLER  et  al. 

(Supreme    Court   of   Colorado.    July   1,    1007.) 

1.    ClIAlTEL  MoaTOAGES— SAIX  BT  MOBTGAOOB 

—Validity. 

A  mortRaRor.  who,  nndor  the  terms  of  the 
mortgage  romninii  in  posspRsion  of  the  chat- 
tels, may.  Ix-fore  default,  sell  the  cbattelii  sub- 
ject to  tbe  mortgage. 


2.  Samb  — Acts  Constitutinq  Convkbsion-' 
Sale  bt  IkloBTOAGOB  of  Mortgaoed  Obat- 

TEU. 

An  absolute  sale,  to  the  exclusion  of  the 
rights  of  a  mortgagee,  by  a  mortgagor,  who, 
under  the  terms  of  the  mortgage,  remains  m  pos- 
session of  the  chattels,  works  a  conversion  there- 
of, for  which  tbe  mortgagee  may  maintain  trover 
without  demand, 
8.  Pleading — Allegations — Dibectniss. 

A  pleading  should  state  the  facts  directly 
and  positively,  and  not  hypothetically  or  by 
way  of  recital. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  39,  Pleading,  {  Sai 

4.  SAifK — Demubbbb — Gbounds. 

A  defect  in  a  pleading,  because  It  states 
the  facts  hypothetically  or  by  way  of  recital, 
may  be  raised  by  general  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  |  417.] 

5.  Chattel     Mobtoaoeb  —  Convebsion     of 

MOBTGAGED    PBOPEBTT— ACTIONS— ANSWEB— 
SUFFICIENOT. 

In  trover  by  a  mortgagee  for  conversion  of 
sheep,  an  answer  alleging  that  if  any  of  the 
sheep  ever  belonged  to  the  mortgagor,  and  were 
intended  to  be  included  in  the  chattel  mortgage, 
if  any  mortgage  existed,  the  mortgagee,  in  per- 
mitting the  mortgagor  to  sell  and  neglecting  to 
notify  defendant  of  bis  rights,  if  any,  under  the 
mortgage,  was  barred  from  claiming  the  prop- 
erty against  defendant,  is  fatally  defective  for 
failing  to  allege  any  fact  positively. 

6.  Appeal  —  Review  —  Pbejddiciai,  Ebbob  — 
Admission  of  Evidence. 

Where  the  answer  contained  no  positive  al- 
legation of  a  fact,  but  only  by  way  of  recital, 
the  error  in  admitting  evidence  to  prove  such 
fact  was  prejudicial. 

7.  Pbincipal  and  Agent— Acts  or  Agent- 
Ratification. 

Where  a  sale  is  completed  before  knowledge 
of  it  reaches  the  principal,  and  no  change  in 
tbe  condition  of  the  parties  can  occur  from  his 
delay  to  approve  or  disapprove  it,  mere  silence 
does  not  work  an  estoppel,  though  it  may  be 
evidence  of  ratiOcation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  I  638,] 

8.  Saute. 

Where  one,  in  selling  goods,  did  not  purport 
to  act  as  agent  of  a  third  person,  but  in  his 
own  right  na  owner,  the  third  person  could  not 
be  bound  thereby,  on  the  theory  of  ratification 
of  an  unauthorised  act  of  his  agent 

[Ed.  Note.— For  cases  in  point,  gee  Cent  Dig. 
vol.  40,  Principal  and  Agent  I  622.] 

9.  Chattel    Mobtgaoes  —   Convebsion    of 

MOBTGAQEO   PbOPEBTT— EVIDENCE— ADMISSI- 
BILITY. 

In  trover  by  a  mortgagee  against  the  buyer 
of  mortgaged  chattels,  evidence  that  similar  acts 
of  sale  of  mortgaged  chattels  by  the  mortj^agor 
had  heea  approved  by  the  mortgagee  was  inad- 
missible, unless  accompanied  by  evidence  that 
the  buyer  knew  thereof  at  the  time  he  made  the 
purchase. 

10.  Same. 

Where  a  mortgagor  wrongfully  sold  and  de- 
livered mortgaged  chattels  to  a  buyer,  and  he 
mingled  tlie  chattels  with  other  chattels  of  a 
similar  kind,  the  burden  was  on  the  buyer,  in 
trover  bv  the  mortgagee,  to  show  what  property 
was  and  what  was  not  described  in  tlie  mort- 
gage. 

11.  Same. 

Where  chattels  covered  b.v  a  mortgage  are 
traced  into  the  possession  of  one  who  had  con- 
structive notice  thereof,  and  he  seeks  to  prove 
that  his  possession  was  rightful,  the  burden  of 
proving  auch  poiuiCiisiou  lesus  on  him;  and  if 
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he  seeks  to  do  so  by  showing  a  purchase  of  the 
property  from  the  mortgagor,  acting  as  agent 
of  the  mortgagee,  the  burden  is  on  him  t»  show 
that  the  mortgagor  bad  such  power,  and  tliat 
it  was  strictly  followed. 

Api)eal  from  District  Court,  Larimer  Coun- 
ty;  Cbrlstian  A.  Bennett,  Judge. 

Action  by  Cbarles  Ilfeld  against  Watson 
Zlegler  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  ai)i>eals.  lieversed  and  re- 
manded. 

Hodges,  Wilson  &  Hodges  and  Dorsey  & 
Hodges,  for  appellant  John  T.  Bottom,  for 
appellees. 

CAMPBELL,  .1  Action  for  conversion. 
The  complaint  In  substance  alleges  that  plain- 
tiff, as  mortgagee  of  a  flock  of  sheep  and 
lambs,  became  thereby  the  special  owner  and 
entitled  to  the  immediate  possession  thereof. 
The  mortgage  was  given  to  plaintiff  by  Mateo 
Lujan  and  wife,  in  the  territory  of  Xew 
Mexico,  and  was  Intended  as  security  for  their 
promissory  notes  to  him  and  for  future  ad- 
vances. Being  of  record.  It  was  constructive 
notice  in  that  Jurisdiction.  During  the  lien  of 
the  mortgage  the  complaint  alleges  that  the 
defendants  wrongfully  obtained  possession  of 
the  sheep  and  c-onverted  them  to  their  own 
use,  for  which  damages  are  asked.  The  an- 
swer, after  denying  the  allegations  of  the 
complaint,  contains  this  separate  athrmative 
defense:  "That  If  any  of  the  sheop  or  lambs 
now  or  heretofore  in  the  posse.'ssion  of  the 
defendants  ever  belonged  unto  Mateo  Lujan 
and  Ambrosia  V.  Lujan,  or  either  of  them, 
and  were  Intended  to  be  Included  in  said 
chattel  mortgage,  if  any  such  mortgage  ever 
existed,  described  in  the  plaintiff's  complaint, 
the  plaintiff,  by  reason  of  his  acts  in  per- 
mitting the  said  Mateo  Lujan  to  transfer, 
sell,  and  convey  the  property  pretended  to  be 
included  in  said  mortgage,  and  by  reason  of 
his  failure  and  neglect  to  notify  the  defend- 
ants within  a  reasonable  time  of  his  rights, 
if  any,  tmder  said  chattel  mortgage,  if  any, 
is  barred  and  prevented  from  having  any 
claim  or  demand  whatsoever  against  the  de- 
fendants, or  either  of  them."  The  plaintiff 
Aled  a  motion  to  make  this  defense  more 
definite  and  certain,  specifically  pointing  out 
that  it  failed  to  allege  any  fact  positively  or 
directly,  was  hyijothetical,  in  the  alternative, 
and  by  way  of  recital.  The  court  overruled 
the  motion,  and  plaintiff  by  replication  denied 
the  averments  of  the  answer.  The  jury  re- 
turned a  verdict  for  the  defendants,  and  from 
a  Judgment  entered  thereon  i>laintiff  appeals, 
assigning  a  number  of  grounds  for  reversal. 
Because  we  must  set  aside  the  judgment  for 
reasons  presently  stated,  we  shall  not  com- 
ment upon  the  evidence  further  than  becomes 
necessary  in  discussing  the  legal  questions  In- 
volved. 

1.  First  we  discuss  an  objection  here  made 
to  the  complaint.  It  was  not  raised  at  the 
trial:  defendants  on  this  review  for  the  first 
time  questioning  its  sufliciency.    The  particu- 


lar point  which  they  make  Is  tbat  the  facts 
alleged  will  not  support  trover.  The  argu- 
ment is  that  since  the  mortgage  expressly 
stipulates  tbat  the  mortgagors  may  remain  in 
Itossession  of  the  property  until  default,  aud 
the  plaintiff  hud  not  taken  possession  at  the 
time  of  the  alleged  conversion,  the  mortgagors 
might  convey  a  good  title  before  default,  sub- 
ject to  the  lieu  of  the  mortgage;  hence  the 
sale,  made,  as  it  was,  by  the  mortgagors  l>e- 
fore  default,  conveyed  good  title  subject  to 
the  mortgage  lieu-^tiug  Lafayette  County 
Bank  v.  Metcalf,  29  Mo.  App.  'JiH,  aud  other 
cases  therein  considered.  Tlte  defendants 
are  supposing  a  case  not  made  by  the  com- 
plaint in  the  sense  contended.  The  mort- 
gagor, who,  under  the  terms  of  the  mortgage, 
remains  in  possession,  may,  before  default 
or  forfeiture,  sell  and  convey  title  subject  to 
the  lien  of  the  mortgage.  Jones  on  Chattel 
Mortgages  (-Ith  Kd.)  i  4^,  aud  authorities 
cited.  But  the  Mi.ssouri  case  cited  by  couu- 
sel,  whatever  may  be  said  of  it  under  its  own 
facts,  is  not  in  point  here.  In  that  case  the 
sule  was  made  in  recognitiou  of  the  rights  of 
the  mortgagee,  and  the  proi>erty  was  trans- 
ferred subject  to  the  lien  of  the  mortgage. 
Yet  even  there  the  majority  of  the  court 
were  of  opiiuon  that  no  demand  was  neces- 
sary to  maintain  the  action,  which  was  one 
for  conversion.  Where,  as  in  the  case  in 
hand,  the  sale  is  an  absolute  one  of  the  mort- 
gaged property  by  the  mortgagor  in  exclusion 
of  the  rights  of  the  mortgagee,  such  sale  it- 
self works  a  default,  and  is  a  conversion  of 
the  property,  for  which  the  mortgagee  may 
maintain  trover  without  demand.  Jones  on 
Chattel  Mortgages  (4th  Ed.)  §  400.  The  dis- 
tinction is  made  In  Lafayette  Coimty  Bank 
V.  Metcalf,  40  Mo.  App.  404,  between  a  sale 
subject  to  the  mortgage  and  one  in  antag- 
onism thereto.  In  the  latter  case  it  was  held 
that  an  antagonistic  sale  is  a  couversiou,  for, 
if  given  effect,  it  would  aimihilate  the  secur- 
ity. The  complaiut  states  a  cause  of  action, 
aud,  ussuuiiug  its  allegations  to  be  true, 
plaintiff  was  entitled  to  the  po8.session  of  the 
property,  because  of  the  default  of  the  mort- 
gagor in  breaking  the  covenants  of  the  mort- 
gage. Plaintiff  had  a  special  property  in  the 
mortgaged  property,  and  was  entitled  to  im- 
nte<liate  possession,  aud  this  action  was  main- 
tainable without  previotis  demand.  Harring- 
ton v.  Stromberg-Mullins  Co.,  29  Mont.  157, 
74  Pac.  413;  Sandager  v.  Northern  Pac.  Ele- 
vator Co.,  2  N.  D.  3.  48  N.  W.  438;  Reynolds 
V.  FItzpatrick,  23  Mont.  52.  57  Pac.  452; 
Horn  V.  Reitler,  12  Colo.  310,  21  Pac.  186; 
Murpliy  V.  Hobbs,  8  Colo.  17,  30,  5  Pac.  637; 
Mouat  V.  Wood.  22  Colo.  404,  43  Pac.  389. 
2.  The  rule  is  elemental  that  in  a  pleading 
facts  should  be  stated  directly  and  positive- 
ly, not  hypotlietically  or  by  way  of  recital. 
Such  defects  in  a  pleading,  under  the  rule 
prevailing  in  this  state,  are  subject  to  a  gen- 
eral demurrer.  Leadville  Water  Co.  v.  Lead- 
ville,  22  Colo.  2S>7.  45  Pac.  ;j(S2.  The  idaln- 
tiff,  however,  by  his  motioUi  which  he  was 
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not  obliged  to  make,  spectflcally  called  the  at- 
tention of  the  court  and  defendants  to  the 
vice  In  the  afiinnatiTe  defense  of  this  answer. 
The  court  overruled  the  motion,  and  the  de- 
fendants did  not  see  fit  to  amend  their  plead- 
ing. This  defense  Is  fatally  defective  In  the 
foregoing  particulars,  as  well  as  In  other  re- 
spects which  the  parties  have  not  referred  to. 
If  other  authority  than  that  found .  in  our 
own  decisions  were  necessary,  the  following 
cases  furnish  it:  Suit  7.  Woodhall,  116  Mass. 
547;  Jamison  7.  King,  50  Cal.  132;  6  Euc. 
PI.  &  Pr.  270;  Bryant,  Code  Pleading,  204. 
In  Suit  V.  Woodball,  the  court,  by  Gray,  C. 
J.,  in  considering  objections  made  to  an  an- 
swer to  a  declaration  on  an  account  for  the 
price  of  intoxicating  liquors,  held  the  answer 
before  the  court  not  sufficient  to  warrant 
evidence  that  the  liquor  was  sold  in  violation 
of  law,  because  the  pleading  contained  no 
clear  or  precise  allegation  that  the  goods  sued 
for  were  sold  illegally,  "but  only  that,  if  It 
shall  appear  that  the  goods  were  sold  as  al- 
leged in  the  declaration,  it  will  also  appear 
that  they  were  sold  in  violation  of  law.  The 
issue  thereby  tendered  is,  not  whether  there 
was  an  illegal  sale,  but  whether  in  a  certain 
contingency  it  will  appear  that  there  was  au 
illegal  sale.  •  •  •  And  If  he  (plaintifT) 
bad  filed  a  replication,  denying  all  the  allega- 
tions in  the  answer,  his  denial  would  in  like 
manner  have  been  limited  to  what  might  be 
made  to  appear,  and  no  issue  would  be  Joined 
upon  what  the  fact  was."  The  court  in  the 
case  at  bar  permitted  defendants  to  Introduce 
In  support  of  this  defense  evidence  which 
tended  to  show,  not  only  that  the  plaintiff, 
as  mortgagee,  authorized  the  mortgagors  to 
sell  the  property,  but  by  bis  failure  within  a 
reasonable  time  after  the  sale  to  repudiate 
it,  after  full  knowledge  of  the  facts,  he  was 
e-stopped  to  assert  this  demand  against  the 
defendants.  This  was  clearly  prejudicial  er- 
ror, because  such  issues  were  not  tendered. 
There  is  no  positive  allegation  to  this  defense 
that  the  sale  was  authorized,  and  only  by  re- 
cital, which  is  wholly  insufUcient,  was  there 
even  an  attempt  to  allege  facts  essential  to  a 
plea  of  estoppel. 

3.  Even  though  stich  Issues  had  been  pres- 
ent, the  court  erred  In  not  properly  instruct- 
In;;  the  Jury  as  to  the  law  relating  to  the  In- 
action of  a  principal  after  the  sale  by  an  un- 
authorized agent  In  Union  M.  Co.  v.  Rocky 
Mt.  Nat.  Bank,  2  Colo.  262,  303,  Hallett,  C.  J., 
draws  the  distinction  between  the  cases 
where  mere  silence  of  the  principal  after 
knowledge  of  the  facts  is  to  be  considered 
only  as  evidence  of  acquiescence  or  ratifica- 
tion, and  cases  where  it  will  operate  as  mat- 
ter of  law  by  way  of  estoppel.  Where  the  sale 
io  completed  before  knowledge  of  It  reaches 
the  alleged  principal,  and  no  change  in  the 
condition  of  the  parties  cau  occur  from  his 
delay  to  approve  or  disappi-ove  it,  mere  si- 
lence may  be  evidence  of  ratification,  but  It 
does  not  work  as  an  eiJtoppel.  See,  also, 
Breed  v.  First  Nat.  Bank,  4  Colo.  607. 


4.  It  is  the  law  that  there  is  no  rule  for 
the  operation  of  the  ratification  by  a  principal 
of  the  unauthorized  act  of  an  agent,  unless 
the  latter  at  the  time  of  the  sale  avowedly 
acts  as  an  agent.  The  authorities  seem  to 
be  unanimous  upon  this  point.  Story  on 
Agency  (0th  Ed.)  S  251a;  1  Chitty  on  Con- 
tracts (llth  Am.  Ed.)  293;  Puget  Sound  Lum- 
ber Co.  V,  Krug.  89  Cal.  237,  243,  26  Pac.  902; 
Crowder  v.  Reed,  80  Ind.  1,  10;  Richardson 
V.  Payne,  114  Mass.  429;  Mechem  on  Agency, 
<  127.  We  think  it  appears  that  the  mortga- 
gors did  not  avowedly  act  as  agents  of  the 
mortgagee,  but  rather  in  their  own  right  as 
owners.  At  least,  there  was  evidence  that 
they  professed  to  act  in  their  own  behalf. 
And  yet  the  court  proceeded  as  If  ratifica- 
tion could  be  had,  repiardless  of  the  capacity 
in  which  the  seller  acted.    This  was  error. 

5.  The  court,  over  the  objection  of  plaintiff, 
admitted  evidence  that  similar  acts  of  sale 
of  mortgaged  property  by  these  mortgagors 
and  other  persons  had  been  approved  by  the 
plaintiff  as  mortgagee.  This  was  on  the 
theory  that  such  acts  threw  light  ui>on  the 
present  transaction,  and  rendered  probable 
defendant's  claim  that  this  sale  also  was 
authorized.  There  is  a  question  as  to  wheth- 
er, In  the  light  of  the  snlisequent  explana- 
tion of  the  witness  by  whom  such  acts  were 
sought  to  be  proved,  this  evidence  should 
have  been  allowed  to  remain  in  the  case,  or 
considered  even  ss  tending  to  prove  the  cus- 
tom alleged;  but,  assuming  that  the  evidence 
was  properly  retained.  It  alone  Is  not  suffi- 
cient. To  make  it  so,  it  should  have  been 
accompanied  by  other  evidence  that  defend- 
ants knew  of  such  approval  at  the  time  they 
made  the  purchase;  for.  If  they  did  not  know 
of  such  a  practice,  they  could  not  havt  re- 
lied upon  It.  Martin  v.  G.  F.  Mfg.  Co..  9  N. 
H.  51;  Schoenhofen  Brewing  Co.  7.  Wengler, 
67  III.  App.  184. 

6.  Probably  the  question  to  which  most  of 
the  evidence  is  directed  and  concerning  which 
there  is  the  greatest  conflict  Is  as  to  the 
Identity  of  the  sheep  and  lambs  which  came 
Into  defendants'  possession  with  those  de- 
scribed in  the  mortgage.  There  was  evi- 
dence In  the  record  tending  to  show  that  de- 
fendants themselves  did  not  buy  any  sheep 
of  plaintiff's  mortgagors,  but  that  the  same 
were  purchased  by  a  third  person  and  sold 
to  the  defendants  by  him.  There  Is  also  evi- 
dence tending  to  show  a  stie  direct  to  the 
defendants  by  the  mortpragors,  and  that  In 
driving  the  sheep  from  their  ranch  to  the  rail- 
road station,  and  after  they  were  received 
at  the  yards,  other  sheep  and  lambs  were 
turned  into  the  pens  with  the  mortgaged 
sheep,  and  that  such  mingling  was  done 
both  by  the  mortgagors  and  the  defendants 
as  their  vendees.  The  plaintiff  asked  an  in- 
struction that  If  the  sheep  described  In  the 
mortgage  were  by  the  mortgagors  wrong- 
fully sold  and  delivered  to  the  defendants, 
and  if  they,  or  either  of  them,  purposely  or 
carelessly  mingled  them  wltli  other  sheep. 
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the  burden  was  upon  defendants  to  show 
what  sheep  were,  and  what  were  not,  de- 
scribed In  the  mortgage.  The  instruction 
should  have  been  given,  and  Its  refusal  was 
prejudicial  error.  Adams  v.  Wildes,  107 
Mass.  123;  Burks  v.  Hubbard,  00  Ala.  370. 
In  the  Burks  Case  it  was  also  held  that 
where  personal  property  covered  by  a  mort- 
gage Is  traced  into  the  possession  of  one  who 
bad  constructlTe  notice  thereof,  and  the  pur- 
chaser seeks  to  defend  his  possession  by 
proving  that  It  was  rightful,  the  burden  of 
'  proving  such  defense  rests  upon  him;  and, 
if  he  seeks  to  do  this  by  showing  a  purchase 
of  the  property  from  the  mortgngor  acting 
as  the  mortgagee's  agent,  the  burden  Is  upon 
him  to  show  that  the  mortgagee  had  such 
iwwer,  and  that  It  was  strictly  followed. 
The  court  erred  in  refusing  so  to  charge. 
Upon  the  question  of  the  identity  of  the  prop- 
erty, and  the  various  errors  assigned  to  the 
rulings  on  the  evidence,  we  forbear  discus- 
sion. In  the  light  of  the  foregoing  announce- 
ment of  the  law  api)licable  to  the  case,  such 
questions,  or  some  of  them,  will  not  be  likely 
to  arise  in  case  of  another  trial. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  leave  to  the  parties  to  amend 
their  pleadings  as  they  may  be  advised,  and. 
If  further  proceedings  be  bad,  that  they  be  in 
accordance  with  the  views  herein  expressed. 

Reversed. 

STEELE,  C.  J.,  and  GABBERT,  J.,  con- 
car. 


li.  BALDWIN  &  CO.  et  al.  v.  PATRICK. 

(Supreme    Court   of   Colorado.    April   1,   1007. 
Rehearing  Denied  Oct.  7,  1007.) 

1.  CONTBACTS— PEBFOBMANCE. 

A  buyer  of  cattle  contracted  with  a  third 
person,  who  agreed  to  advance  the  funds  neces- 
sary to  carry  out  the  contract  of  sale,  to  man- 
age the  cattle,  dispose  of  them,  and  pay  to  the 
buyer  half  of  the  net  proceeds.  The  third  per- 
son retained  a  part  of  the  cattle  delivered  by 
the  seller,  bnt  there  was  nothing  to  show  that 
they  were  marketable,  or  that  they  could  have 
been  sold  at  a  profit,  or  that  he  acted  in  bad 
faith  in  failing  to  dispose  of  them.  Held,  that 
he  was  not  cliargpable  with  the  cattle  unsold, 
or  liable  to  the  buyer  for  a  half  of  their  value. 

2.  Reference  —  Repobt    op    Refebee  — Evi- 
dence. 

One  liable  under  his  contract  for  a  half  of 
the  value  of  cattle  in  his  possession  is  not  iiabte 
for  an  amount  estimated  by  a  referee  without 
any  evidence  on  which  to  base  it. 

3.  Pabtnebsiiip— Elements. 

The  elements  of  a  partnership  are  com- 
munity of  loss,  of  title,  of  expenses,  and  com- 
mon right  to  dispose  of  property  for  purposes 
of  a  partnership. 

rE<l.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  I'artnership,  §§  1-14.] 

4.  Same— Agreement  Creatino  Relation. 

An  BBreement,  whereby  a  third  person 
bound  himself  to  advance  funds  necessary  to 
carry  out  a  contract  of  sale,  to  manage  the 
property,  dispose  of  the  same,  and  pay  to  the 
buyer  a  half  of  the  net  proceeds,  does  not  create 


a  partnership  between  the  third  person  and  the 

bu.ver. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership.  §§  13-10.] 

5.  Contracts— Pebfobmasce. 

A  third  person,  who  agrees  with  the  buyer 
of  cattle  to  advance  the  funds  necessary  to  car- 
ry out  the  contract  of  sale,  to  manage  the 
cattle,  to  dispose  of  them,  and  to  pay  to  the 
bu.ver  a  half  of  the  net  proceeds,  gives  to  the 
buyer  a  riprht  of  action  where  all  the  cattle 
bought  under  the  contract  have  been,  or  by  the 
exercise  of  resitonable  diligence  might  luive  been, 
sold  by  tlie  third  j)erson,  or  where  by  renson  of 
his  fraud  any  of  the  cattle  remain  unsold. 

Appeal  from  District  Court,  Pueblo  Coun- 
ty ;  N.  Walter  Dixon,  Judge. 

Action  by  Charles  Gause,  prosecuted  on  bis 
death  by  George  F.  Patrick,  administrator, 
against  L.  Baldwin  &  Co.  and  others.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Reversed  and  remanded. 

This  Is  a  proceeding  Instituted  by  Charles 
Gause  against  two  partnerships,  each  of 
which  was  known  as  L.  Baldwin  &  Co.,  and 
designated  in  the  complaint  as  L.  Baldwin  & 
Co.  No.  1,  and  L.  Baldwin  &  Co.  No.  2.  The 
former  was  composed  of  Levi,  J  C.,  Fred, 
and  Lee  Baldwin ;  the  latter,  formed  tlie  26tb 
of  June,  1800,  was  composed  of  the  same 
parties  and  Anna  and  Mary  Baldwin  and 
Edward  F.  Swift  Gause,  having  died  dur- 
ing the  pendency  of  the  action,  George  F.  Pat- 
rick, administrator  of  his  estate,  was  substi- 
tuted as  plaintiff.  The  facts  upon  which  the 
controversy  arises,  as  alleged  in  the  com- 
plaint and  found  by  the  court  below,  are,  ia 
brief,  as  follows:  On  the  23d  of  September, 
180C,  Gause  had  an  agreement  with  T.  F. 
Wright,  manager  of  the  Western  Union  Cat- 
tle, Land  &  Irrigation  Company,  for  the  pur- 
chase of  a  herd  of  cattle  known  as  "Anchor 
X  Cattle."  Being  financially  unable  to  pur- 
chase and  handle  the  cattle  under  this  agree- 
ment, he  made  an  agreement  with  the  firm  of 
Levi  Baldwin  &  Co.  No.  1  to  the  effect  that 
the  company  should  advance  the  necessary 
funds  to  carry  out  bis  contract  with  Wright, 
should  receive  and  pay  for  the  cattle  deliver- 
ed under  said  (»ntract,  and  would  assume 
full  control  and  management  of,  and  handle 
and  care  for,  and  dispose  of,  the  cattle  deliv- 
ered, and  that,  after  deducting  the  purchase 
price  advanced  by  the  company  and  the  nec- 
essary expenses  for  the  handling  and  caring 
for  the  cattle,  out  of  the  proceeds  realized 
from  the  sale  thereof,  the  remainder  of  the 
proceeds  should  be  divided  equally  between 
them ;  that  in  pursuanc:e  of  this  understand- 
ing and  agreement,  on  October  1,  1800,  L. 
Baldwin  &  Co.  No.  1  entered  into  a  written 
contract  with  the  Western  Union  Cattle,  Land 
&  Irrigation  Company  for  the  purchase  of  its 
herd  of  cattle  estimated  at  3,000  head,  more 
or  less,  at  $10.50  per  bead.  Under  and  in 
pursuance  of  this  contract  there  were  deliv- 
ered to  L.  Baldwin  &  Co.  No.  1,  3,416  liead 
of  cattle,  for  which  they  paid  $33,883.50.  In 
March,  1807,  L.  Baldwin  &  Co.  No.  1  entered 
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Into  a  written  contract  with  Simpson  &  Bour- 
bonla  for  the  purchase  of  640  head  of  cattle, 
IIG  head  of  which  were  known  as  the  "Hank 
Bignell  Cattle,"  which  were  delivered  to  !>. 
Baldwin  &  Co.,  and  for  which  they  paid 
$9,944.  The  plalntlft  claims,  and  the  court 
below  found,  that  these  cattle  were  purchased 
under  the  same  agreement  between  Cause  and 
the  company  as  the  Anchor  X  cattle,  and 
were  to  be  handled  upon  the  same  terms,  and 
that  he  (Gausc)  was  to  receive  one-half  of  the 
net  profits  derived  therefrom.  The  referee 
finds  that  from  the  proceeds  derived  from  the 
cattle  sold,  after  deducting  the  purchase 
price  and  expenses,  there  remained  in  the 
bands  of  L.  Baldwin  &  Co.  No.  1  at  the  time 
of  the  beginning  of  this  suit  a  net  profit  of 
$11,786.73;  that  Cause  was  entitled  to  one- 
half  of  this  amount,  less  |2,900  theretofore 
paid  bhn,  being  a  balance  of  $2,993.36. 

The  referee  further  finds  that  there  remain- 
ed unsold  and  In  the  possession  of  L.  Bald- 
win &  Co.  No.  1  at  the  time  of  the  commence- 
ment of  this  suit  1,047  head  of  cattle,  in  re- 
gard to  which  he  makes  the  following  find- 
ing: "There  is  nothing  in  the  evidence  to 
■how  what  is  the  value  of  these  cattle,  taken 
as  a  herd.  Baldwin  &  Co.,  during  1900, 
marketed  cattle  at  the  sum  of  $18.55  per 
head,  but  these  were  evidently  marketable 
cattle.  As  to  what  herds  of  cattle  were 
worth  per  head  there  ie  nothing  to  show. 
There  Is  the  testimony  of  Mr.  Logan  that  in 
1809  calves  were  worth  $11  per  bead.  On 
tbla  basis  I  estimate  that  the  cattle  as  a  herd 
were  worth  $17  per  head.  This,  then,  would 
fix  the  value  of  the  cattle  at  the  time  this 
•nit  was  brought  at  $17,790."  And  he  finds 
that  there  was  due  Cause  from  the  defend- 
ants one-half  the  value  of  these  cattle,  to 
wit,  $8,899.50,  which,  together  with  the  bal- 
ance above  mentioned,  made  a  total  indebted- 
ness of  Baldwin  &  Co.  to  Cause  of  $11,882.86. 
The  court  below  approved  the  referee's  report 
and  rendered  Judgment  against  L.  Baldwin  & 
Co.,  Levi  Baldwin,  Lee  Baldwin,  Fred  Bald- 
win, and  Anna  Baldwin  for  this  amount  and 
costs. 

O.  G.  Hess,  Robert  C.  McManus,  and  Alva 
B.  Adams,  for  appellants.  Crane  &  Patrick, 
for  appellee. 

GODDARD,  X  (after  stating  the  facts  as 
above).  Among  the  numerous  errors  assign- 
ed, appellants  challenge  the  correctness  of 
this  Judgment  upon  the  ground  that  it  is  not 
in  accordance  with  the  allegations  of  the 
complaint,  or  Justified  by  the  evidence  In- 
troduced. By  the  express  tenns  of  the  con- 
tract alleged,  and  as  testified  by  Mr.  Cause, 
L.  Baldwin  &  Co.  No.  1  was  to  receive,  pay 
for,  handle,  care  for,  and  sell  the  cattle,  and, 
after  deducting  from  the  amount  realized 
from  their  sale  the  purchase  price  and  the 
amount  expended  for  their  care  and  manage- 
ment, pay  to  Cause  one-half  of  the  remaining 
net  proceeds.     There   Is   no  averment  of 


wrongful  conduct  or  willful  neglect  on  the 
part  of  the  defendant  In  selling  or  falling  to 
sell  tiie  cattle  received  under  the  contracts. 
The  allegations  of  the  complaint  are,  In  sub- 
stance: That  a  large  per  cent,  of  the  cattle 
and  calves  delivered  under  the  contracts  had 
been  sold  at  a  large  profit,  and  all  of  them 
could  have  been  sold  at  and  proximate  to 
the  time  of  said  delivery  for  prices  that 
would  have  netted  large  and  substantial  prof- 
it; that  L.  Baldwin  &  Co.  No.  1  failed  and 
neglected  and  refused  to  dispose  of  all  of 
said  cattle,  but  took  possession  of  a  large 
remnant  of  cattle  and  turned  the  same  out 
upon  the  ranges,  and,  although  for  a  long 
time  subsequent  to  the  delivery  of  such  rem- 
nant the  prices  were  such  that  all  of  said 
cattle  and  offspring  therefronr  could  have 
been  disposed  of  at  a  fair  and  reasonable  net 
profit,  L.  Baldwin  &  Co.  No.  1,  though  fan- 
I»ortuned  to  do  so,  refused  and  neglected  to 
dispose  of  the  same,  and  such  said  remnant 
remained  In  the  possession  of  that  company, 
or  its  successor,  L.  Baldwin  &  Co.  No.  2. 
These  averments  were  put  In  issue  by  the  an- 
swer, and  we  find  no  evidence  as  to  whether 
these  cattle  were  marketable,  or  could  have 
been  sold  at  a  profit,  or  any  evidence  tending 
to  show  any  bad  faith  or  willful  misconduct 
on  the  part  of  the  defendants  In  falling  to 
dispose  of  the  cattle  remaining  on  hand  at 
the  time  of  the  commencement  of  this  suit 
In  these  circumstances,  we  do  not  think  the 
defendants  are  chargeable  with  the  cattle 
unsold,  or  liable  to  plaintiff  for  one-half  of 
their  value,  even  If  such  value  was  ascertain- 
ed upon  competent  testimony;  and  they  cer- 
tainly cannot  be  held  for  an  amount  estimat- 
ed by  the  referee  without  any  evidence  upon 
which  to  base  such  estimate. 

Notwithstanding  the  Judgment  must  be  re- 
versed, and  the  cause  remanded  for  the  rea- 
sons above  given,  we  feel  It  Incumbent  upon 
us.  In  view  of  another  trial,  to  determine  the 
further  question  as  to  the  relationship  of  the 
parties  under  the  agreement  set  forth  in  the 
complaint  and  relied  on  by  plalntlfT.  Counsel 
for  appellee  contend,  and  the  court  below 
found,  that  a  partnership  existed  between 
Cause  and  L.  Baldwin  &  Co.  No.  1  In  rela- 
tion to  the  transaction  under  consideration, 
while  counsel  for  appellants  Insist  that  the 
terms  of  that  agreement  do  not  create  that 
relationship  between  the  parties,  but  lacks 
many  of  the  essential  elements  of  a  partner- 
ship, viz.,  "Community  of  loss,  community  of 
title,  community  of  expenses,  and  common 
right  to  dispose  of  the  property  for  purposes 
of  a  partnership."  Beckwith  v.  Talbot,  2 
Colo.  039.  In  Lee  v.  Cravens,  8  Colo.  App. 
272,  288,  48  Pac.  159,  1«4,  It  Is  said:  "An- 
other Incident  of  a  partnership  is  the  sharing 
of  losses  by  the  partners.  The  partnership 
contract  may  say  nothing  about  losses,  hut 
the  right  to  participate  in  profits  Implies  a 
corresponding  linbility  for  losses:  and  It  has 
accordingly  been  licUl  that  an  !iH;reenient  for 
the  divibicn  of  profits  la  admissible  in  evl- 
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dence  as  tending  to  sbow  a  partnership. 
Where,  however,  an  agreement  between  two 
or  more  persons.  In  relation  to  the  prosecu- 
tion of  an  enterprise,  provides  that  one  of 
their  number  shall  incur  no  rislc,  and  be 
chargeable  with  no  loss,  the  agreement  Is 
not  one  of  partnership."  Under  the  contract 
with  the  Western  Union  Cattle,  Land  &  Ir- 
rigation Company  and  the  contract  with 
Simpson  &  Bourbonia,  the  title  to  the  cattle 
purchased  and  their  Increase  vested  in  Ij. 
Baldwin  &  Co.  No.  1.  They  had  the  care, 
management,  and  the  sole  power  to  dispose 
of  them.  There  was  no  community  of  loss 
between  Cause  and  the  company.  If  the  cat- 
tie  had  died  after  the  purchase  by  the  com- 
pany, or  the  venture  had  proven  a  failure  for 
uny  other  reason,  the  whole  loss  would  have 
fallen  upon  the  company,  and  Cause  would 
not  have  been  answerable  to  the  company 
for  any  part  of  the  loss  It  may  have  suffered 
thereby.  As  we  construe  the  agreement  be- 
tween Cause  and  L.  Baldwin  &  Co.  No.  1,  it 
did  not  constitute  a  partnership  between 
them,  but  is  evidence  of  the  fact  that  Cause 
turned  over  to  L.  Baldwin  &  Co.  his  agree- 
ment with  Wright  for  the  purchase  of  the 
Anchor  X  cattle  and  all  his  rights  thereun- 
der, In  consideration  that  the  company  should 
assume  all  responsibility  of  the  purchase, 
care,  and  disposition  of  the  cattle,  and  ac- 
count for,  and  pay  to  him,  one-half  of  what- 
ever net  profit  should  be  realized  from  the 
transaction  when  consummated.  Under  this 
contract,. a  right  of  action  would  exist  when 
all  the  cattle  purchased  by  L.  Baldwin  & 
Co.  No.  1  In  pursuance  of  it  had  been,  or  by 
the  exercise  of  reasonable  diligence  might 
have  been,  sold,  or  when  It  is  shown  that,  by 
reason  of  the  fraud  or  willful  misconduct  on 
the  part  of  the  defendant  companies,  any  of 
them  remain  unsold. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

Reversed. 

STEELE,  C.  J.,  and  BAILEY,  J.,  concur. 


PARK  v.  PARK  et  al. 

(Supreme  Court  of  Colorado.    July  1.  1907. 

Rehearing  Denied  Oct.  7,  1907.) 

1.  Husband  and  Wife— Alienation  of  Aj- 
fectio  x— e  vidence. 

In  an  action  by  a  wife  for  alienation  of 
affection  of  her  husband,  evidence  held  insuffi- 
cient to  justify  a  recovery. 

2.  Writ  of  Erbob— Admission  of  Evidence- 
Review. 

Where  both  parties  assumed  that  certain 
declarations  of  plaintiff's  husband  made  to  liei 
durinf;  the  marrisRe  were  inadmissible,  without 
the  husband's  consent,  and  on  his  refus^al  to  con- 
sent no  attempt  was  thereafter  made  to  prove 
such  deolarations,  the  admissibility  thereof  with- 
out such  consent  was  not  reviewable  by  writ 
of  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2.  Appeal  and  Error.  $  lOtiO.] 

3.  Same— PBE.n'Dic'E. 

Where  <>ertnin  letters,  offered  by  plaintiff 
and  excluded,  contained  nothing  tendmg  in  any 


degree  to  prove  her  cause  of  action  or  corrob- 
orate her  testimony,  but  contradicted  her  in 
every  important  particular,  she  was  not  injured 
by  their  exclusion. 

IKd.  Note.— For  cases  in  point,  see  Cent.  Difr 
vol.  3,  Appeal  and  Error,  {  4152.] 

Error  to  District  Court,  City  and  County 
of  Denver;    F.  T.  Johnson,  Judge. 

Action  by  JuUa  Park  against  William  S. 
Park  and  others.  From  a  judgment  lu  favor 
of  defendants,  plaintllf  brings  error.  Af- 
firmed. 

Geo.  W.  Taylor  and  W.  T.  Rogers,  for 
plaintiff  in  error.  M.  J.  Bartley,  for  defend- 
ants In  error. 

CAMPBELL,  J.  This  is  an  action  by  Julia 
Park,  wife  of  Charles  H.  Park,  to  reoovo- 
damages  against  defendants,  the  tw-o  sisters 
and  the  son  of  Charles  H.  Park,  for  alienat- 
ing her  husband's  affections,  harboring  him, 
and  causing  him  to  abandon  and  desert  ber. 
The  material  allegations  of  the  complaint 
were  denied,  and  upon  trial  to  the  Jury,  after 
botli  parties  had  introduced  their  evidence, 
the  court,  upon  motion  of  defendants,  direct- 
ed the  Jury  to  find  a  verdict  In  their  favor. 
From  that  Judgment  plaintiff  sued  out  this 
writ  of  error. 

The  errors  assigned  concern  the  legal  suffi- 
ciency of,  and  the  rulings  of  the  court  upon, 
the  evidence.  It  is  doubtful  if  plaintiff  has 
confonned  to  the  practice  governing  reviews 
In  this  court,  so  as  to  entitle  her  to  be  heard 
upon  the  matters  argued  In  her  counsel's 
brief;  but  we  shall  disregard  defendants' 
motion  to  dismiss  for  such  failure,  and  dis- 
pose of  this  writ  on  its  merits. 

Counsel  for  plaintiff  says  that  a  defendant 
who  moves  for  a  verdict  admits,  for  the 
purpose  of  the  motion,  that  the  evidence  re- 
ceived In  behalf  of  phtintlff  is  true;  and.  If 
It  Is  If^mlly  sufficient  to  support  a  verdict, 
the  motion  cannot  be  granted,  citing  Schwen- 
ke  T.  Union  Depot  Co.,  12  Colo.  »41,  345.  21 
Pac.  43,  and  Denver  Tramway  Co.  v.  Owens, 
20  Colo.  107.  110.  3«  Pac.  84a  Counsel  also 
says  that  any  defects  In  plaintiff's  proofs.  It 
aided  or  cured  by  the  defendants'  own  erl- 
dence,  cannot  be  taken  advantage  of  by  the 
latter  upon  this  review.  He  therefore  says 
that,  unless  the  court,  upon  all  the  evidenc-e 
protluced,  would  have  set  aside  a  verdict  had 
one  been  returned  in  plaintiff's  favor,  this 
Judgment  must  be  reversed.  For  our  present 
purpose,  let  such  contention  be  granted.  We 
proceed,  first,  to  examine  the  evidence  to  see 
If  It  Is  legally  sufficient  to  prove  plaintlff*& 
cause  of  action.  The  following  material  facts 
are  not  In  serious  controversy:  All  the  par- 
ties lived  in  Pennsylvania,  when  we  first 
hear  of  them.  In  October,  1879,  the  plaintUf 
and  Charles  11.  Park  were  married.  The 
first  wife  of  Cliarles  had  then  been  dead 
about  eisht  years.  During  the  time  between 
the  two  marriages,  Elizalteth,  the  sister  of 
Charles,  kept  house  for  him.  and  his  son  Wil- 
liam, a  boy  14  years  old  at  the  time  of  the 
second  marriage,  lived  with  the  family,  and 
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Martlia  occasionally  was  In  tlie  home.  About 
three  weeka  after  the  secoud  marriage,  Eliza- 
beth ceased  to  live  with  her  brother.  Wil- 
liam remained  In  bis  father's  home  for  sev- 
eral years.  The  two  sisters  moved  to  Den- 
ver, Colo.,  in  1889,  Elizabeth  In  April,  and 
Martha  in  June.  William  followed  In  1890, 
remaining  in  Denver  till  1891,  when  be  went 
to  Garfield  county  to  live  on  a  ranch;  the 
sisters  remaining  in  Denver,  and  Martha 
being  engaged  in  teaching  school,  and  Eliza- 
beth in  dressmaking.  Meanwhile  the  plain- 
tiff and  ber  husband  continued  to  live  in 
Pennsylvania.  Some  time  later,  Charles  H. 
Park  first  came  to  Denver  on  a  visit  to  bis 
sisters,  where  he  remained  for  altout  three 
months,  then  went  to  his  son's  ranch,  and 
afterwards  returned  to  his  wife  in  Pennsyl- 
vania. In  May,  1897,  he  returned  to  Colorado 
for  bis  permanent  residence,  and  was  fol- 
lowed by  bis  wife  some  time  In  October  of 
tbe  same  year.  They  kept  a  boarding  bouse 
In  Denver  for  several  months.  Later — ^just 
when  is  not  altogether  clear  from  the  evi- 
dence— he  left  Denver  with  tbe  intention  of 
no  longer  living  with  his  wife,  and  went  to 
tbe  ranch  of  his  son  in  Garfield  county,  and 
there  brought  a  suit  for  divorce,  which  seems 
afterwards  to  have  been  removed  for  trial 
to  one  of  the  courts  in  the  city  and  county 
of  Denver. 

In  the  light  of  the  foregoing,  tbe  particular 
facts  presented  by  plaintiff.  In  her  briefs,  and 
which  she  says  are  legally  sufficient  to  es- 
tablish the  charges  she  makes  against  de- 
fendants, have  thus  been  stated  by  ber  coun- 
sel: That  the  morning  after  plaintiff's  mar- 
riage, Elizabeth  and  Martha  stated  to  her 
that  she  must  have  given  their  brother  love 
drops  and  done  all  the  courting;  that  they 
had  not  the  least  idea  that  be  would  bring 
a  young  girl  like  her  to  his  home,  and,  when 
plaintiff  replied  that  she  and  ber  husband 
loved  each  other,  they  laughed  at  her.  That 
William  made  it  unpleasant  for  her  after 
she  came  to  ber  husband's  home  by  shooting 
ber  In  tbe  eye  with  an  arrow  while  she  was 
engaged  In  washing,  and  Elizabeth  Justified 
her  nephew's  conduct  by  saying  that  his 
father  did  not  care  if  he  broke  every  window 
in  the  bouse.  William  seemed  to  be  of  the 
same  opinion,  and  stated  to  plaintiff  that  he 
did  not  see  why  bis  father  married  her  and 
brought  her  to  his  home.  Martha  and  Eliza- 
beth insisted  on  having  a  folding  door  be- 
tween their  room  and  plaintiff's  kept  open, 
and  Insinuated  that  plaintiff  communicated 
a  Tile  disease  to  their  brother.  William  vir- 
tually took  charge  of  and  "ran  the  bouse" 
without  consulting  plaintiff,  and  on  one  oc- 
casion made  a  violent  assault  upon  ber. 
Elizabeth  and  Martha  told  plaintiff  their 
family  did  not  want  her,  and  that  her  talk 
about  love  was  nonsense,  there  was  nothing 
of  It  in  the  world,  and  that  she  would  have 
to  give  up  her  husband.  After  defendants 
came  to  Colorado,  they  wrote  several  letters 
to  plalntiCfs  husband,  which  plaintiff  says 


she  saw,  the  purport  of  which  was  tbe  ac- 
knowledgment of  the  receipt  of  money  which 
ber  husband  had  sent  to  them,,  and  these  let- 
ters also  contained  invitations  to  the  husband 
to  come  out  to  William's  ranch ;  that  be,  but 
not  plaintiff,  was  needed  there.  On  i-eceipt 
of  these  letters,  the  htisband  seemed  to  be 
dissatisfied,  and  would  not  be  like  himself, 
not  Bi>eaklng  for  days  at  a  time.  That  after 
he  returned  from  his  first  visit  to  Colorado 
to  their  home  in  Pennsylvania  bis  conduct 
was  changed,  and  again  be  seemed  to  be  dis- 
satisfied. That  tbe  return  of  Charles  to 
Colorado  In  May,  1897,  was  without  warning 
to  plaintiff,  and  she  was  ignorant  of  his 
whereabouts  for  about  a  week,  when  she  re- 
ceived a  letter  from  him  in  Denver  and  after 
some  correspondence  between  her  and  ber 
husband  she  came  to  tbe  city  of  Denver.  Up- 
on her  arrival  there,  her  husband  was  not  at 
the  train  to  meet  her,  as  bad  been  arranged, 
whereupon  she  went  to  the  schoolhouse, 
whore  JNIartha  was  engaged  In  teaching,  and 
found  ber  there;  but  Martha  refused  to 
shake  hands  with  her,  and  falsely  told  her 
that  her  husband  was  at  William's  ranch, 
and  when  plaintiff  expressed  an  intention  of 
going  there  Martha  said  she  was  not  wanted. 
That  after  plaintiff  and  her  husband  bad 
kept  a  boarding  house  in  Denver  for  about 
four  months,  be  opened  up  communication 
with  defendants,  and  trouble  with  plaintiff 
was  renewed.  That  William  assisted  bis 
father,  and  furnished  him  money  to  bring 
the  divorce  suit,  and  that  tbe  husband  got 
about  $500  of  her  money  from  tbe  bank  and 
left  ber  without  any  support  when  he  took 
up  his  penuanent  residence  with  his  son  at 
the  ranch. 

We  have  thus  detailed  the  various  facts 
which  plaintiff  claims  that  the  evidence  es- 
tablishes, and  which,  for  the  purposes  of  this 
case,  she  says  must  be  taken  as  true,  and  as 
legally  sufficient  to  uphold  a  verdict  in  her 
favor,  had  the  Jury  returned  one.  We  do  not 
say  that  the  evidence  establishes  all  these 
facts,  but  we  may  assume  that  her  claim  in 
that  respect  is  well  founded.  In  their  testi- 
mony defendants  positively  deny  ever  having 
made  any  efforts  whatever  to  induce  plain- 
tiff's husband  to  leave  her,  or  to  alienate  his 
affections.  In  every  material  point  the  three 
defendants  squarely  contradict  plaintiff  in 
her  testimony,  and  they  are  corroborated  In 
important  particulars  by  certain  facts  and 
circumstances  which  It  is  not  necessary  to 
mention.  It  nowhere  appears  in  this  record 
as  a  fact,  and  not  at  all,  unless  unfounded 
suspicions  which  plaintiff  undoubtedly  enter- 
talus,  and  unwarranted  inferences  which  she 
dedui-es,  are  to  be  treated  as  facts,  that  ei- 
ther of  the  defendants  ever  sought  huproper- 
ly  to  influence  her  husband  against,  or  to 
turn  his  affections  from,  her,  or  to  persuade 
him  to  abandon  or  cease  to  live  with  her. 
There  is  not  a  particle  of  evidence  that  any 
of  the  statements  which  she  testifies  they 
made  to  ber  were  ever  communicated  to  her 
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husband  either  b7  them  or  her,  or  that  his 
alleged  desertion,  or  loss  of  affection,  were  In 
any  degree  caused  by  their  acts  or  conduct. 
It  may  be  true  that  neither  of  the  defendants 
liked  the  plaintiff,  or  approved  of  her  mar- 
riage, after  they  became  acquainted  with 
her ;  but,  if  either  of  them  wag  grullty  of  the 
charges  which  she  malies  against  them  in  her 
complaint,  there  Is  no  legal  or  sufficient  proof 
of  It  In  this  record.  Had  the  jury  returned 
a  verdict  upon  this  evidence  In  plaintiff's 
favor,  It  would  have  been  the  duty  of  the 
court  to  set  It  aside  as  having  no  legal  sup- 
port and  manifestly  against  the  weight  of  the 
evidence.  Mere  suspicions  in  which  plaintiff 
Indulges,  and  inferences  from  conduct  that  a 
sane  mind  would  not  draw,  are  not  sufficient 
to  Justify  a  recovery  of  damages,  and  the 
court  did  right  In  directing  a  verdict  for  the 
defendants.  Plaintiff's  contention  that  her 
case  Is  aided  by  the  defendants'  own  evi- 
dence Is  wholly  without  merit  There  is 
nothing  In  the  testimony  of  either  of  the  de- 
fendants, or  any  evidence  produced  by  them, 
that  tends  In  any  degree,  directly  or  indirect- 
ly, to  sustain,  or  render  probable,  any  of  the 
charges  contained  In  the  complaint. 

2.  Counsel  strennouBly  argues  that  the 
court  erred  in  not  permitting  plaintiff  to  tes- 
tify to  her  husband's  declarations  made  to 
her  during  the  existence  of  the  marriage,  and 
In  refusing  her  offer  of  his  letters  written  to 
her  during  coverture.  Reliance  is  had  on 
Williams  V.  Williams,  20  Colo.  51,  37  Pac. 
614,  wherein  the  court  held,  In  a  similar  ac- 
tion by  the  wife,  that  declarations  of  the  hus- 
band having  reference  to  his  separation,  or 
contemplated  separation,  were  admissible  for 
the  purpose  of  showing  what  had  probably 
caused  such  separation,  though  his  mere  dec- 
larations were  not  admissible  to  show  what 
defendant's  conduct  really  was.  In  that  ease 
the  objection  to  such  declarations  which  ai>- 
parently  defendant  Interposed  was  that  dec- 
larations of  a  person  not  a  party  to  an  action 
are  Incompetent.  The  objection  (made  here) 
seems  not  to  have  been  made  there,  at  least 
was  not  discussed  by  the  court,  that  under 
section  4824,  Mills'  Ann.  St.,  neither  husband 
nor  wife  during  the  marriage  or  afterwards 
shall  be,  without  the  consent  of  the  other,  ex- 
amined as  to  any  communication  made  by 
one  to  the  other  daring  the  marriage.  But 
assuming  that  such  declarations  are  proper 
under  the  authority  of  the  case  cited,  we  are 
of  opinion  that  no  such  question  is  here  pre- 
sented. The  declarations  of  the  husband  ap- 
parently were  considered  by  counsel  for  both 
parties  to  be  Incompetent  without  the  hus- 
band's consent,  and  when  plaintiff's  counsel 
called  him  as  a  witness,  and  nsked  him  if  he 
would  consent  that  his  wife  might  testify  to 
his  declarations  that  occurred  during  the 
marriage  In  relation  to  the  cause  of  sppara- 
tion,  and  he  rofuspd  to  give  his  consent,  no 
attempt  was  made  to  interrogate  plaintiff 
with  reference  thereto,  or  to  prove  sucli  dec- 
larations.   So  far  as  the  oral  declarations 


are  concerned,  we  do  not  have  before  ns  a 
case  where  the  court  refused  to  admit  them. 
With  reqtect  to  the  husband's  letters  to  his 
wife,  which  It  Is  said  were  excluded  by  the 
court,  we  say,  first,  that  It  does  not  clearly 
appear  from  the  record  whether  they  were 
admitted  or  rejected.  They  are  reproduced 
in  the  abstract,  and  an  examination  of  them 
shows  that  they  contain  nothing  whatever 
tending  in  any  degree  to  prove  the  plaintlCTB 
cause  of  action,  or  to  corroborate  her  testi- 
mony. Their  tendency  Is  to  contradict  her 
in  every  important  particular,  and,  if  they 
were  excluded  by  the  court,  such  ruling  in 
nowise  prejudiced  the  plaintiff. 

3.  Counsel  uses  strong  and  extravagant 
language  In  characterizing  the  conduct  of  the 
trial  Judge  as  unfair  to  the  plaintiff.  We 
have  examined  the  record  with  much  care, 
but  are  unable  to  discover  any  evidence  of 
unfairness.  Indeed,  great  latitude  was  al- 
lowed plaintiff  In  her  attempt  to  show  that 
defendants  had  wronged  her.  If  any  erron 
were  committed  in  rulings  on  evidence,  tliey 
were  against  the  defendants,  rather  than  the 
plaintiff. 

Plaintiff  signally  failed  to  prove  her  case, 
and  in  directing  a  verdict  for  defendants  and 
dismissing  the  action  the  court  was  clearly 
right,  and  its  Judgment  is  therefore  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  6ABBERT,  J.,  concur. 


LITTLETON  et  al.  T.  BURGESS. 
(Supreme  Ourt  of  Wyoming.    Oct.  7,  1907.) 

1.  Appeai.— Change  of  Vesob— Biix  of  Ex- 
ceptions—Necessitt. 

The  question  of  error  on  ruling  on  a  mo- 
tion for  a  change  of  venue  cannot  be  considered 
where  there  is  no  bill  of  exceptions. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  I  23U1.] 

2.  iNJCNcrroN— Undebtakino— -Pabties. 

Rev.  St  1899,  §  4043,  provides  that  no  in- 
junction shall  operate  until  an  undertaking  is 
given  to  spcure  the  damages  incurred  by  the 
party  enjoined.  Section  1107  provides  that  the 
county  and  pro^ecutinK  attorney  shall  prosecute 
or  defend  for  the  state  or  county  in  all  civil 
or  criminal  suits  or  proceedings  at  law  In  which 
the  state  or  county  is  a  party.  Held  that,  where 
an  injunction  was  issued  restraining  the  county 
and  prosecuting  attorney  from  prosecuting  a 
party  for  violatinK  the  antl-Kambling  law,  the 
undertaking  properly  ran  to  the  attorney  in- 
dividually, as  neither  the  state  nor  county  was  a 
party. 

3.  CotTRTS— JUBISDICTION— ESTOPPEI.     TO     OB- 
JECT. 

\Yhpre  one  invokes  the  power  of  a  court  of 
general  jurisdiction  to  obtain  an  injunction,  he 
cannot  thereafter  be  beard  to  say,  in  avoidance 
of  damages  for  injury  resulting  ttierefrom,  that 
the  court  had  no  jurisdiction. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13.  Courts,  f  149.] 

4.  Same— District  Cocbt^Equitt  Jubisdic- 

TIO.N. 

The  district  court  has  original  equity  juria> 
diction. 
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B.    iNJUNCnOW   —   TJNDERTAKINQ   —  DAVAGKS 

— Attobnkyb'  Fees. 

Although  the  court  had  no  jurisdiction  to 
enjoin  a  prosecuting  attorney  from  prosecuting 
for  a  crime,  attorney's  fees  incurred  in  procur- 
ing the  dissolution  of  the  injunction  apd  in  de- 
feating the  action  were  damages  within  the 
terms  of  the  undertaking  given  on  the  granting 
of  the  injunction. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
Toi.  27,  Injuncti<ni,  |  597.] 

6.  Same. 

The  attorney's  fees  incurred  were  recov- 
erable in  an  action  on  the  undertaking,  though 
not  actually  paid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  27,  Injunction,  $  597.] 

7.  AppeaI/~Questioss  Reviewable. 

Where,  on  appeal  from  a  judgment  in  an  ac- 
tion on  an  undertaking  given  on  the  issuance  of 
an  injunction,  the  record  failed  to  show  that  a 
motion  for  an  itemized  bill  for  attorney's  fees 
was  made,  or  that  objections  were  made  or  ex- 
ceptions tAken  to  the  admission  of  evidence  on 
the  ground  that  such  fees  were  not  itemised,  the 
question   could   not  be   considered. 

8.  Parties— Parties  Plaintiff— Who  Are. 

All  having  interests  in  common  with  those 
of  plaintiff  in  the  subject-matter  of  a  suit  should 
be  joined  as  plaintiffs;  but,  on  a  refusal  to 
join  as  such,  they  may,  on  appropriate  aver- 
ments, be  made  defendants. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  37,  Parties,  ii  54,  55.] 

9.  Parties  —  Demurbeb  —  Gboundb  —  Leoai, 
Capacity  to  Sue. 

Under  the  express  provisions  of  Rev.  St. 
1809.  i  3535,  it  is  only  when  the  plaintiff  has 
no  legal  capacity  to  sue  that  a  demurrer  will 
lie  on  the  ground  that  he  has  no  capacity^  to 
sue :  the  words  "legal  capacity  to  sue"  referring 
to  infancy,  want  of  authority,  or  any  personal 
disability  to  maintain  the  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  37,  Parties,  §  118.] 

Error  to  District  Court,  Sheridan  County; 
Charles  E.  Cnrjienter,  Judge. 

Action  by  Jaiues  H.  Burgess  against  Fred 
Littleton  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

M.  B.  Camplln,  for  plaintiffs  In  error. 
Chas.  A.  Kntcher,  E.  E.  Enterllne,  and  Lona- 
baugb  8e  Wenzell,  for  defendant  in  error. 

SCOTT,  J.  This  action  was  brought  In  the 
district  court  of  Sheridan  county  by  the  de- 
fendant In  error,  as  obligee,  against  the 
plaintiffs  la  error,  as  obligors,  to  recover 
upon  an  Injunction  undertaking  given  and  ex- 
ecuted by  Littleton,  as  principal,  and  Schroed- 
er,  as  surety,  in  an  action  wherein  the  said 
Littleton  was  plaintiff  and  the  said  Burgess, 
county  and  prosecuting  attorney  of  Sheridan 
county,  Wyo.,  was  defendant.  The  case  was 
tried  without  the  Intervention  of  a  Jury,  and 
the  court  found  and  rendered  judgment  in 
favor  of  Burgess.  Littleton  and  Schroeder 
bring  the  case  here  on  error. 

1.  Plaintiffs  In  error  (defendants  below) 
complain  that  the  trial  court  denied  their 
motion  for  a  change  of  venue.  That  ques- 
tion cannot  be  here  considered,  for  the  rea- 
son that  there  is  no  bill  of  exceptions,  and 
the  motion  and  aflldavlt  In  support  thereof, 
not  being  pleadings  in  the  case,  can  only  be 
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brought  Into  the  record  by  such  a  bill.  It 
was  so  decided  in  Perkins  v.  McDc  -cU,  S 
Wyo.  328,  23  Pac.  71,  and  that  decision  has 
ever  since  been  the  rule  of  practice  in  this 
court 

2.  PlaintiSB  In  error  demmred  to  tlie  pe- 
tition on  three  grounds,  vl2.:  First,  that  tbe 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action ;  second,  tbat  there 
is  a  defect  in  the  party  plaintiff,  appeorit^ 
on  the  face  of  tlie  petition.  In  this,  that 
"James  H.  Burgess"  in  Ills  individual  capaci- 
ty, or  as  an  individual,  is  not  the  proper 
party  plaintiff,  but  tliat  the  face  of  tbe  peti- 
tion discloses  the  proper  party  plaintiff  to 
be  eltber  James  H.  Burgess,  as  county  and 
prosecuting  attorney  of  Sheridan  county, 
Wyo.,  or  the  state  of  Wyoming;  third,  that 
the  plaintiff  has  no  capacity  to  sue,  as  dis- 
closed from  the  face  of  the  petition.  The 
demurrer  was  overruled,  and  the  defendants 
were  given  time  within  which  to  plead,  to 
which  ruling  they  reserved  an  exception,  and 
such  ruling  is  here  assigned  as  error. 

It  is  alleged  in  the  petition  tbat  James  H. 
Burgess  was  the  duly  elected  and  qualified 
county  and  prosecuting  attorney  in  and  for 
Sheridan  county  during  1904  and  1905;  that 
on  August  20,  1904.  the  plaintiff  in  error 
Littleton  commenced  an  action  in  the  dis- 
trict court  of  Sheridan  county  against  said 
Burgess,  county  and  prosecuting  attorney  of 
Sheridan  county,  Wyo.,  the  object  and  pur- 
pose of  which  was  to  restrain  and  enjoin  the 
defendant  therein,  as  county  and  prosecuting 
attorney  of  said  county,  from  causing  tbe  ar- 
rest and  prosecution  of  the  said  Littleton 
for  a  violation  of  the  anti-gambling  law,  and 
from  further  prosecuting  him  in  a  proceed- 
ing wherein  he  bad  been  duly  eharged  and 
arrested  for  a  like  offense;  that  upon  applica- 
tion to  the  Judge  of  said  district  court  a  tem- 
porary Injunction  was  directed  to  Issue  re- 
straining and  enjoining  said  Burgess,  as 
such  county  and  prosecuting  attorney,  from 
causing  the  arrest  and  from  prosecuting  said 
Littleton  for  the  alleged  violations  of  the 
law,  upon  said  Littleton  giving  an  undertak- 
ing In  the  sum  of  $1,000  conditioned  as  re- 
quired by  law.  Thereupon  Littleton,  as  prin- 
cipal, and  Schroeder,  as  surety,  executed  and 
filed  tbe  undertaking  Involved  in  this  suit, 
which  was  approved  by  the  clerk  of  the  dis- 
trict court,  and  the  writ  issued  and  was  serv- 
ed upon  Burgess.  The  undertaking  is  In  the 
following  words,  to  wit :  "Bond  for  Injunc- 
tion. Whereas,  in  the  above-entitled  action, 
a  temporary  injunction  has  been  granted  as 
prayed  In  said  petition  on  file  herein,  the 
same  to  become  effective  and  be  in  force  upon 
the  plaintiff  executing  a  bond  to  the  defend- 
ants in  the  sum  of  one  thousand  dollars,  con* 
ditloned  as  required  by  law:  Now,  there- 
fore, we,  Fred  Littleton,  as  principal,  and 
EYed  Schroeder,  as  surety,  acknowledge  our- 
selves to  be  held  and  firmly  bound  unto  said 
defendant  In  the  sum  of  $1,000.00,  condi- 
tioned tlMt  the  said  plaintiff  will  pay  said 
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defendants  and  each  of  them  all  damages 
which  they  may  BURtain  if  It  be  finally  deter- 
mined that  said  injunction  ought  not  to 
have  been  granted.  In  witness  whereof,  we 
have  hereunto  set  our  bands  this  20th  day 
of  August,  A.  D.  1904.  [Signed]  Fred  Little- 
ton, Principal.  Fred  Schroeder,  Surety."  It 
is  further  alleged  that  thereafter  such  proceed- 
ings were  had  therein  that  on  March  22,  1905, 
Judgment  was  duly  entered  in  said  cause  by 
which  it  was  adjudged  that  said  temporary 
injimctlon  ought  not  to  have  been  granted, 
and  the  action  was  dismissed;  that  there- 
after, upon  proceedings  in  error,  this  court 
affirmed  the  said  judgment;  that  said  Bur- 
gess contracted  and  obligated  himself  to  pay 
the  sum  of  $1,000  as  attorney's  fees  in  the 
defense  of  said  action  and  to  secure  the  dis- 
solution of  the  injunction.  In  which  sum  he 
has  been  damaged  and  prays  judgment  there- 
for. 

It  will  be  observed  that  the  injunctlonal 
suit  was  against  James  H.  Burgess,  county 
and  prosecuting  attorney  of  Sheridan  county, 
Wyo.,  and  that  the  undertal^lng  runs  to 
James  H.  Burgess  as  an  individual.  It  Is 
contended  that  the  undertaking  is  not  such 
as  required  by  law,  in  that  It  was  not  made 
to  the  defendant  in  his  official  capacity,  but 
to  him  personally,  and  that  as  such  it  did  not 
constitute  a  basis  for  the  Issuance  of  the 
writ;  and,  also,  that  the  writ  was  void  be- 
cause the  court  had  no  jurisdiction  of  the 
subject-matter  of  the  action.  It  is  provided 
by  statute  that  the  undertaljing  shall  be  giv- 
en "to  secure  the  party  enjoined  the  damages 
he  may  sustain  If  it  be  finally  decided  that 
the  injunction  ought  not  to  have  been  grant- 
ed." Section  4043.  Rev.  St.  1809.  The  facts 
alleged  in  the  petition  were  not  sufficient  to 
invoke  the  exercise  of  equitable  Jurisdiction. 
It  was  not  such  an  action  as  is  conteniplatetl 
by  the  statute  in  prescribing  the  duties  of 
the  county  and  prosecuting  attorney.  Sec- 
tion 1107,  Rev.  St.  1899,  provides  that  the 
county  and  prosecuting  attorney  shall  prose- 
cute or  defend  for  the  state  or  county  in  all 
civil  or  criminal  suits  or  proceedings  at  law 
In  which  the  state  or  county  is  a  party.  Nei- 
ther state  nor  county  was  a  party  to  the  ac- 
tion. Both  were  strangers  to  the  Injunction 
suit,  and  neither  had  nor  could  have  any  in- 
terest In  or  title  to  the  proceeds  of  any 
Judgment  recovered  on  the  undertaking.  In 
Breeze  v.  Haley  et  al.,  13  Colo.  App.  438,  59 
Pac.  333,  Breeze  was  temporarily  enjoined 
as  county  treasurer  from  collecting  taxes. 
The  undertaking  ran  to  him  individually, 
and,  upon  determination  that  the  writ  ought 
not  to  have  been  granted,  suit  for  damages 
was  commenced  on  the  undertaking  against 
the  obligor  and  his  sureties.  The  first  com- 
plaint was  entitled  "Lewis  H.  Breeze,  Plaln- 
tifT,"  while  the  second  amended  complaint 
was  entitled  "Lewis  H.  Breeze,  as  Treasurer 
of  Routt  County,  Plaintiff,  v.  Ora  Haley  et 
al.,  Defendants."  There  was  no  answer  to 
the  complaint,  and,  upon  admission  of  the 


fact  that  Breeze  had  ceased  to  be  treasurer 
of  Routt  county  at  the  time  of  the  commence- 
ment of  the  action,  a  motion  to  dismiss  was 
sustained  on  the  ground  that  at  the  time  of 
the  cnmmeucenient  of  the  action  Breeze  was 
not  the  treasurer  and  had  no  authority  to 
bring  it.  The  plaintiff  then  asked  leave  to 
withdraw  his  second  amended  complaint  and 
to  substitute  and  reinstate  his  first  complaint. 
This  motion  was  denied,  and  judgment  of  di»- 
ml8.«al  was  ordered.  The  Court  of  Appeals 
reviewed  the  judgment  and  held  that  the 
words  descriptive  of  the  plaintiff  in  the  sec- 
ond amended  complaint  were  unnecessary. 
and  further  said:  "No  considerable  Injury 
can  result  to  the  defendants  by  permitting 
the  plaintiff  to  abandon  bis  second  amended 
complaint  and  fall  back  on  his  first."  In 
that  case  it  was  also  said:  "It  Is  true  that 
the  collection  of  taxes  was  a  duty  which  per- 
tained to  his  office  as  treasurer  of  the  county, 
but  it  was  a  duty  for  the  performance  of 
which  he  was  personally  responsible."  In 
the  case  before  us  It  was  a  duty  pertaining 
to  the  office  of  county  and  prosecuting  attor- 
ney to  prosecute  tlie  case  for  the  state,  and 
Burgess,  having  qualified  as  such  officer,  was 
personally  liable  on  his  official  bond  for  a 
failure  to  do  so.  Section  1107,  Rev.  St  1809. 
There  can  be  no  question  that  he  had  a  per- 
sonal interest  in  the  defense  of  the  Injunction 
suit  in  order  to  avoid  personal  liability  upon 
his  official  bond.  His  authority  to  act  In 
the  matter  of  the  prosecution  of  the  criminal 
ease  was  derived  from  his  office.  The  state 
looked  to  him  for  benefits  from  the  perform- 
ance of  his  official  duties,  but  whether  or  not 
he  would  act  In  the  performance  of  those  du- 
ties was  a  matter  personal  to  himself.  Tbat 
he  was  about  to  act  In  the  prosecution  of  Lit- 
tleton was  the  matter  complained  of,  and  it 
was  those  acts  which  were  sought  to  be  re- 
strained by  the  Injunction.  This  being  the 
case,  it  follows  for  the  purposes  of  this  suit 
that  the  undertaking  properly  ran  to  Burgess 
individually,  and  that  the  action  thereon  was 
maintainable  in  his  name.  Section  4043,  Rev. 
St.  1899;    Breeze  v.  Haley  et  al.,  supra. 

That  the  court  had  no  jurisdiction  to  en- 
join the  prosecution  of  crime  by  the  prose- 
cuting officer  was  decided  by  this  court  in 
Littleton  v.  Burgess.  14  Wyo.  173,  83  Pac. 
8«4,  2  L.  R.  A.  (N.  S.)  631.  It  does  not,  how- 
ever, follow  that,  because  of  absence  of  such 
jurisdiction,  no  action  can  be  maintained  up- 
on the  undertaking  given  and  upon  which 
the  writ  issued.  When  in  such  a  case  one 
invokes  the  power  of  a  court  of  general  Jn- 
risdlction,  he  cannot  thereafter  be  heard  to 
say,  in  avoidance  of  damages  for  injury  re- 
sulting therefrom,  that  the  court  was  without 
jurisdiction.  22  Cyc.  1040,  and  cases  there 
cited.  The  district  court  possesses  original 
equity  jurisdiction.  In  Robertson  v.  Smith, 
129  Ind.  428,  28  N.  E.  857,  15  L.  R.  A.  273. 
it  was  alleged  as  a  defense  to  an  action  on 
an  injunction  bond  that  the  order  granting 
the  injunction  was  void  for  want  of  Jurisdic- 
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tlon  oyer  tbe  person  of  the  defendant,  and  up- 
on demurrer  it  was  held  insufficient  to  consti- 
tute a  defense.  The  case  is  an  instructive 
one  and  discusses  the  question  of  jurisdiction 
of  the  subject-matter  as  well  as  of  the  person, 
as  affecting  the  right  to  recover  In  such  cases. 
After  reviewing  tbe  authorities  and  quoting 
from  the  opinions  In  Adams  v.  Clive,  57  Ala. 
249,  Ilanna  v.  McKenzle,  5  B.  Mon.  (Ky.)  314, 
43  Am.  Dec.  122,  and  High  on  Injunctions,  § 
l(Si2,  as  sustaining  the  proposition  that  want 
of  Jurisdiction  over  the  subject-matter  of  the 
injunction  suit  is  not  a  defense  to  an  action 
on  the  injunction  bond,  the  court  said:  "We 
regard  these  authorities  as  establishing  the 
proposition  that,  when  a  plaintiff  flies  a  com- 
plaint and  bond,  and  procures  an  injunction 
to  issue  from  a  court  of  general  Jurisdiction, 
he  is,  when  sued  upon  the  bond,  estopped  to 
say  that  the  court  granting  the  injunction 
was  without  Jurisdiction.  They  proceed  up- 
on the  theory  that  It  does  not  lie  in  the 
mouth  of  one  who  has  affirmed  the  jurisdic- 
tion of  a  court  in  a  particular  matter,  to  ac- 
complish a  purpose,  to  afterward  deny  such 
Jurisdiction  to  escape  a  penalty."  To  the 
cases  mentioned  and  discussed  by  that  court 
may  be  added  the  following  cases,  where 
want  of  Jiurisdiction  over  the  subject-matter 
to  issue  the  writ  was  also  held  to  be  no  de- 
fense to  an  action  upon  the  Injunction  bond, 
and  which  were  also  referred  to  In  that  case, 
viz. :  Stevenson  v.  Miller,  2  Lltt.  (Ky.)  310, 
13  Am.  Dec.  271;  Hoy  v.  Rogers,  4  T.  B. 
Mon.  (Ky.)  225 ;  Cumberland  Coal  &  Iron  Co. 
V.  Hoffman  S.  O.  Co.,  30  Barb.  (N.  Y.)  16. 
The  question  is  so  clearly  set  forth  and  the 
principle  so  clearly  stated  In  the  above  quota- 
tion that  It  would  be  useless  to  try  to  enlarge 
upon  It  We  regard  It  as  decisive  of  the 
question  here  presented. 

It  is  urged  that  damages  within  the  terms 
of  the  undertaking  do  not  Include  attorney's 
fees,  and  that,  as  tbe  trial  court  had  no  Ju- 
risdiction to  issue  the  writ,  there  w^as  no 
occasion  or  necessity  to  employ  counsel.  The 
Supreme  Court  of  Alabama,  In  Rosser  v.  Tlm- 
berhilie,  78  Ala.  162,  said:  "It  is  a  mistake 
to  suppose  that,  because  there  Is  no  proof 
of  present  injury  by  the  Injunctive  and  re- 
straining order,  there  was  no  occasion  to  em- 
ploy counsel  to  defend  It.  Any  suit  brought, 
if  not  defended,  may  result  in  costs.  If  not 
in  a  more  grievous  wrong  against  defendant. 
It  does  not  lie  In  the  month  of  complainant, 
who  has  forced  another  Into  court,  to  claim 
exemption  from  liability  on  the  plea  that  his 
suit  was  so  harmless  or  frivolous  as  not  to 
call  for  defense."  In  the  case  before  us, 
tbe  plaintiffs  In  error  forced  tbe  defendant 
In  error  Into  court  to  determine  at  least  a 
question  of  Jurisdiction — a  question  which 
was  a  Judicial  one,  and  which  he  could  not 
determine  himself — and  to  ignore  the  writ 
might  have  resulted  in  great  wrong  to  him. 
No  obligation  rested  uiion  him  to  Ignore  tbe 
writ,  even  though  It  was  Issued  without  Ju- 
risdiction.   Robertson  v.  Smith,  supra.    His 


right  to  defend  either  upon  the  merits  or 
upon  Jurisdictional  grounds  accrued  to  him 
upon  the  service  of  the  writ  (Walton  v. 
Develing,  CI  111.  201),  and  by  no  sophistry 
of  reasoning  could  be  be  barred  of  that  right 
The  right  having  so  accrued,  he  had  the  right 
to  be  represented  by  counsel.  If  the  attor- 
ney's fees  were  Incurred  to  procure  the  dis- 
solution of  the  injunction,  then  by  the  great 
weight  of  authority  the  defendant  in  error 
was  damaged  to  that  extent  22  Oyc.  1053, 
and  cases  there  cited;  Robertson  v.  Smith, 
supra ;  Noble  v.  Arnold,  23  Ohio  St  2(53.  In 
tbe  last-mentioned  case,  the  court  said  that 
"a  distinction  is  to  be  taken  between  expenses 
incurred  only  in  procuring  a  dissolution  of  an 
Injunction,  and  such  as  are  Incurred  In  the 
defense  of  an  action,  to  which  the  Injunction 
is  merely  auxiliary,  and  is  not  essential  to 
the  relief  sought."  This  distinction  runs  all 
through  the  adjudicated  cases,  where  such 
fees  are  allowed  as  an  element  of  damage  In 
an  action  upon  the  bond.  In  the  case  before 
us.  the  ob.'ect  of  the  writ  was  to  perpet- 
ually enjoin  the  defendant  from  doing  the 
acts  complained  of,  and  the  attorney's  fee 
was,  as  appears  from  the  petition,  reasonable 
and  necessary  to  procure  the  dissolution  of 
the  temiwrary  Injunction  and  defeat  the  ac- 
tion. It  is  held  by  the  Supreme  Court  of 
Kentucky  that  when  injunction  is  the  relief 
sought,  and  in  fact  gives  the  relief  if  sustain- 
ed, no  recovery  for  counsel  fees  can  be  had. 
Tyler  v.  Hamilton,  108  Ky.  120,  56  S.  W.  920; 
Turnpike  v.  Dulaney,  86  Ky.  518.  6  S.  W. 
.500;  Chicago,  etc..  R.  Co.  v.  Sullivan,  26  Ky. 
Law  Kep.  46.  80  S.  W.  791.  That  court  ap- 
parently stands  alone  In  drawing  this  distinc- 
tion. We  think  the  reasoning  Is  better  In 
Reese  v.  Northway,  58  Iowa,  187,  12  N.  W. 
258,  where  It  Is  held  that  attorney's  fees  are 
allowable  for  defending  in  the  entire  action 
where  Injunction  is  the  only  relief  sought, 
and  dissolution  is  procured  only  upon  final 
hearing.  This  rule  Is  announced  and  fol- 
lowed in  Creek  v.  McManus,  13  Mont.  152, 
32  Pac.  67.5.  While  the  temporary  injunction 
was  dissolved  by  the  trial  court,  such  exi)en8- 
es  for  reasonable  attorney's  fees  as  were 
necessary  In  defending  in  the  proceedings 
In  error  were  so  incurred  to  avoid  a  reversal 
of  the  order  and  a  reinstatement  of  the  Injunc- 
tion, and  tiierefore  properly  chargeable.  Wal- 
lls  V.  Dlliey,  7  Md.  237.  Nor  does  it  follow 
that  there  can  be  no  recovery  for  attorney's 
fees  incurred,  though  not  actually  paid.  In 
Noble  V.  Arnold,  supra,  the  court  said  upon 
this  subject:  "An  indebtedness  Incurred — a 
liability  to  pay — is  a  damage,  and  we  think 
is  sufficient  to  constitute  a  liability  on  the 
undertaking."  Such  is  the  well  settled  rule. 
16  Ency.  of  Law,  469. 

It  is  further  objected  that  the  attorney's 
fees  for  defending  the  action  and  those  neces- 
sary for  obtaining  a  dissolution  of  the  in- 
junction are  not  itemized  or  separated.  It 
l«  apiMirent  from  what  has  already  been  said 
that  upon  the  facts  alleged  there  can  be  no 
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merit  In  this  contention.  If  the  facts  were 
dlfTerent,  then  the  question  could  be  raised 
either  by  motion,  or  by  objection  to  evidence 
during  the  trial,  but  not  by  demurrer.  The 
record  falls  to  siiow  that  any  motion  for  an 
Itemized  bill  was  made,  or  that  objections 
were  made  or  exceptions  taken  to  the  admis- 
sion of  evidence  on  that  ground,  and,  even 
If  the  facts  alleged  disclosed  the  two  cla<;ses 
of  items,  still  the  question  would  not  be  prop- 
erly before  us,  and  for  that  reason  could 
not  be  here  considered. 

The  second  ground  of  demurrer  is  that 
there  Is  a  defect  In  the  party  plaintitT.  This, 
as  a  statutory  ground,  goes  to  the  nonjoinder 
of  necessary  parties  as  plaintiffs.  Powers 
et  al.  V.  Bumcratz,  12  Ohio  St  273,  293.  All 
those  whose  Interests  are  in  common  with 
those  of  plalntiCT  In  the  subject-matter  of  the 
suit  should  be  joined  ae  plaintiffs,  unless 
upon  a  refusal  to  join  as  such  they  may  upon 
appropriate  averments  be  made  defendants. 
A  failure  to  do  either,  where  the  defect  Is 
apparent,  would  render  a  petition  demurrable 
on  this  ground.  The  wording  of  the  de- 
murrer, together  with  the  specification  of  the 
particular  defect  and  the  argument  of  the 
counsel,  indicate  that  the  objection  Is  rather 
upon  the  ground  that  the  action  is  not 
brought  in  the  name  of  the  real  party  In  in- 
terest. Having  already  held  In  another  part 
of  this  opinion  that  Burgees  bad  an  interest, 
and  that  neither  the  state  nor  the  county 
had  any  Interest  In  the  subject-matter  of  the 
Injunction  suit,  It  follows  that  they  were  not 
necessary  parties  to  the  action  on  the  bond. 

That  the  plaintiff  has  no  capacity  to  sue  is 
not,  strictly  speaking,  a  ground  for  demurrer 
under  our  statute.  The  word  "legal,"  bb 
qualifying  "capacity,"  Is  omitted  by  the 
pleader,  and  It  is  only  when  the  plaintiff  has 
no  legal  capacity  to  sue  that  a  demurrer  will 
lie  for  that  cause.  Section  3535,  Rev.  St. 
1899.  The  words  "legal  capacity  to  sue," 
in  the  sense  used  In  the  statute,  have  a  well- 
defined  meaning.  They  are  directed  to  the 
legal  disabilities  of  the  plaintiff,  and  the 
facts  showing  such  legal  disabilities  are  inde- 
pendent of  the  cause  of  action.  In  Brown, 
Ex'r,  et  al.  v.  Critchell  et  al.,  110  Ind.  31,  7 
N.  B.  888,  It  Is  said:  "The  want  of  legal 
capacity  to  sue,  as  a  cause  for  demurrer,  has 
reference  to  plaintiffs  under  legal  disabilities, 
and  not  to  a  case  where  the  facts  alleged 
show  that  the  plaintiff  has  no  right  to  sue 
in  that  particular  case.  In  such  case  the 
assignment  should  be  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action."  It  was  so  held  in  Weidner  v. 
Rankin  et  al.,  26  Ohio  St  522,  and  Bucking- 
ham V.  Buckingham,  36  Ohio  St  69.  It  is 
said  in  Stang  et  al.  v.  Newberger  et  al.,  6 
Ohio  N.  P.  60,  8  S.  &  C.  P.  Dec.  80,  that  "a 
dictum  in  Saxton  v.  Selberllng,  48  Ohio  St 
5.j9.  29  N.  E.  179,  tends  somewhat  In  ar 
opposite  direction,  but  it  was  unnecessary 
to  a  dotermination  of  the  case,  and  is  incon- 
sistent with  the  decision  in  Weidner  et  al. 


v.  Rankin  et  al.,  supra,  which  was  seeming- 
ly overlooked  by  the  judge  rendering  the 
opinion."  It  does  not  appear  npon  the  face 
of  the  petition,  even  if  the  demurrer  be  held 
sufficiently  specific,  that  the  plaintiff  is  un- 
der any  legal  disability,  sncb  as  infancy, 
want  of  authority,  or  anj  personal  disability, 
to  maintain  the  action.  It  is  to  these  mat- 
ters that  a  demurrer  upon  this  ground  is 
directed.  Farrell  v.  Cook,  16  Neb.  483.  20  N. 
W.  720,  49  Am.  Rep.  721;  Bliss,  Code  Pi. 
(2d  Ed.)  Si  407-409;  Hasklns  v.  Olcott  13 
Ohio  St  210;  Smith  v.  Sewing  Machine  Ca, 
26  Ohio  St  562;  Dale  et  al.  v.  Thomas  et  ai., 
67  Ind.  570 ;  Debolt  v.  Carter,  31  Ind.  355. 

Our  conclusion  Is  that  the  demurrer  was 
properly  overruled  on  each  and  every  ground. 
The  judgment  will  be  afllrmed. 

Affirmed, 

POTTER,  C.  J.,  and  BEARD,  J.,  concur. 


PARDEE  V    KUSTEB  et  al. 
(Supreme  Court  of  Wyoming.    Oct   7,   1907.) 

1.  Writ  of  Erbob— Exceptions— Review. 

Under  Hev.  St.  1899,  S  3744,  providing  that 
no  exception  shall  be  regarded  unless  it  is  prejn- 
dicinl  to  the  sul>«taDtial  rights  of  the  party 
excepting,  an  exception  will  not  be  considered 
unless  it  is  material  to  a  substantial  riglit. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  i  612.] 

2.  Same. 

A  party  failing  to  show  by  his  petition  a 
cause  of  action  in  bis  favor  against  defendant 
fails  to  show  a  substantial  right  and  his  ex- 
ceptions will  he  disregarded. 

3.  PLEADIMO  —  AlXEOATIOKS  —  CONCLUSIVE- 
NESS. 

A  party  is  bound  by  the  allegations  of  hia 
petition. 

[Ed.  Note.— For  cases  in  point  sea  Cent  Dig. 
vol.  39.  Pleading,  f§  81-86.] 

4.  Same— DErECTS— AiDEB  bt  Yebdict. 

A  petition,  affirmatively  sbowiug  that  no 
allegation  of  an  existing  fact  can  be  brought 
into  it  by  amendment,  and  thereby  perfected  so 
that  it  will  support  a  judgment,  can  neither 
be  cured  by  answer,  verdict  or  judgment. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  39.  Pleading,  $§  1443,  1451.] 

5.  Writ  of  Ebrob— Review— Hasuless  Eb- 
bob— px.eadinq. 

Where  the  judgment  is  for  defendant,  the 
overruling  of  bis  demurier  to  the  petition  is 
not  available  to  him. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  S  4105.] 

6.  Same— Burden  of  Sjiowing  Errob. 

Under  Rev.  St.  1899,  i  3744.  declaring  that 
no  exception  shall  be  regarded  unless  it  is 
material,  and  section  4249,  providing  that  a 
judgment  may  be  reversed  or  moditied  for  errors 
appearing  on  the  record,  a  plaintiff  in  error  has 
the  burden  of  showing  prejudicial  error  on  the 
record. 

[Ed,  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §i  3670,  4047.] 

7.  Same— Record— Pleadings. 

Under  Laws  1901,  p.  5,  c.  3,  $  1,  provid- 
ing that  plaintiff  in  erro^  shall  file  with  his 
petition  iin  application  for  an  order  directing 
the  clerk  of  the  district  court  to  transmit  to 
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the  Supreme  Coart  all  originBl  papen,  etc.,  the 
pleadings  may  constitute  a  part  of  the  record 
»t  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |  2342.] 

&  Same— Cross-Kreors— Necessitt. 

Where  no  affirmative  relief  is  sought,  de- 
fendant in  error  may,  without  assiening  cross- 
error,  show  that  the  statement  of  the  facts  as 
set  forth  in  the  petition  constitutes  no  cause 
of  action,  and  that  errors  in  the  admission  of 
evidence  were  harmless. 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  88  Pac.  572. 

SOOTT,  J.  The  plaintiff  In  error  has  filed 
her  petition  for  a  rehearing,  upon  the  ground 
that  the  defendants  In  error  filed  no  crosa- 
aaslgnmeut  of  error  to  the  overruling  of  their 
demurrer  to  the  petition.  It  is  urged  that; 
in  the  absence  of  auch  cross-assignment,  the 
question  of  the  BuflSciency  of  the  petition  was 
not  before  the  court.  Taking  that  view,  she 
submitted  no  oral  argument  thereon,  nor  did 
she  refer  to  this  question  In  her  brief.  The 
defendants  In  error  called  this  court's  atten- 
tion to  the  question  and  devoted  a  consider- 
able part  of  their  brief  to  its  discussion. 

The  case  is  analogous  to  Fell  t.  MuUer,  78 
Ind.  607,  in  whlcii  It  was  said:  "The  real 
question  for  discussion  in  this  case  is:  Did 
the  appellant's  complaint  state  a  cause  of 
action  in  their  favor  against  the  appellee? 
If  It  did  not  state  a  valid  or  sufficient  cause 
of  action  against  the  appellee,  and  we  think 
It  did  not,  then  It  is  clear  that  the  appellants 
were  not  harmed  by  any  of  the  rulings  of 
the  trial  court  adverse  to  them,  and  the  Judg- 
ment below  most  be  affirmed."  In  that  case 
there  was  no  assignment  of  cross-error,  and 
the  decision  turned  on  the  provisions  of  the 
Civil  Code  of  that  state  to  the  effect  that  no 
Judgment  shall  l>e  reversed  by  reason  of  any 
error  or  defect  In  the  proceedings  which  does 
aof  affect  the  substantial  rights  of  the  ad- 
verse party.  Section  3744,  Kev.  St  Wyo. 
1899,  is  as  follows:  "No  exception  Shall  be 
regarded  unless  it  is  material  and  prejudicial 
to  the  substantial  rights  of  the  party  ex- 
cepting." In  order  that  the  exception  may 
be  considered,  it  must  be  material  to  a  sub- 
stantial right.  It  is  Just  as  essential  to  show 
a  substantial  right  either  by  the  pleadings 
or  the  record  as  It  is  to  preserve  the  excep- 
tion. A  failure  to  do  either  would  furnish 
no  basis  for  a  review  of  an  alleged  error. 
That  there  is  no  substantial  right  upon  the 
whole  case  may  appear  from  the  allegations 
of  the  petition,  though,  where  there  has  been 
a  trial,  It  is  not  generally  so,  and  in  most 
cases  ttiat  question  involves  an  examination 
of  the  entire  record.  If  the  party  complain- 
ing shows  by  his  petition  that  no  valid  cause 
Of  action  exists  in  his  favor  against  the  de- 
fendant, then  he  has  failed  to  show  a  sub- 
stantial right,  and  In  such  case  any  and  all 
of  his  exceptions  should  be  disregarded  be- 
cause harmless.  It  will  be  observed  that  the 
petition  was  not  defective  by  reason  of  the 


absence  of  averment  or  wast  of  allegation 
of  an  existing  fact.  The  execution  of  the 
deed,  its  terms,  the  time  and  the  purpose 
for  which  it  was  executed,  are  alleged,  and, 
taken  in  connection  with  the  other  allega- 
tions* clearly  set  forth  the  claim  of  the  plain- 
tiff. She  was  bound  by  the  allegations  of 
her  petition,  and  nowhere,  either  in  the  rec- 
ord or  by  suggestion  in  the  argument,  does 
it  appear,  nor  are  we  able  to  discover,  that 
any  amendment  could  be  made.  The  defect 
goes  to  the  question  as  to  whether  she  has 
any  cause  of  action,  or  right  to  recover,  upon 
a  full  and  complete  statement  of  all  the  facts. 
The  error  is  fundamental,  in  that  it  affirma- 
tively appears  that  no  allegation  of  an  ex- 
isting fact  can  be  brought  into  the  petition 
by  way  of  amendment,  and  thereby  perfect 
it  so  that  it  would  support  a  Judgment  In  her 
favor.  The  error  Is  not  in  failing  to  plead 
all  the  facts,  but  rested  in  an  attempt  to 
predicate  a  right  of  recovery  upon  a  complete 
statement  of  facts  when  no  such  right  exists. 
It  is  not  the  defective  statement  of  a  cause 
of  action,  but  a  showing  of  no  cause  of  ac- 
tion. Such  a  petition  can  neither  be  cured 
by  answer,  verdict,  or  Judgment.  Glttlngs  t. 
Baker,  2  Ohio  St  21.  This  case  Is  distin- 
guishable from  the  Indiana  cases  (Anderson, 
etc.,  Ass'n  V.  Thompson,  88  Ind.  405;  Farm- 
er's Bank  v.  Orr,  25  Ind.  App.  71,  89)i  cited 
by  plaintiff  In  error  in  support  of  her  peti- 
tion. In  those  cases  the  defect  did  not  con- 
sist In  the  absence  of  any  cause  of  action,  bnt 
did  consist  in  the  omission  of  a  material 
averment  In  the  allegations  of  an  existing 
cause  of  action.  The  theory  of  those  cases 
Is  that,  by  falling  to  demur  or  to  assign  cross- 
error,  the  pleading  was  treated  by  the  par- 
ties as  being  complete,  and  it  was  presumed 
that  evidence  was  submitted  and  beard  and 
findings  made  upon  issues  necessary  to  sup- 
port a  Judgment,  even  though  there  may 
have  been  an  absoice  of  averment  of  som* 
material  fact  Sections  471,  720,  BHiiott  App. 
Proc. 

The  defendants  In  error  asked  no  afflrmi^ 
tlve  relief.  They  had  obtained  a  Judgment 
In  the  court  below  with  which  they  were 
satisfied.  They  sought  neither  to  vacate  nor 
modify  It,  and  did  not  assign  the  ruling  <M 
the  demnrrer  as  error  prejudicial  to  them  er 
at  all.  The  finding  and  Judgement  being  im 
their  favor,  the  overruling  of  the  demnrrer 
was  not  available  to  them.  Blessing  v.  Blair, 
46  Ind.  640;  Rogers  v.  State,  89  Ind.  218; 
Reddick  V.  Keesling,  129  Ind.  128.  28  N.  E. 
S16;  Allen  v.  Bemdt,  13S  Ind.  355,  32  N.  EL 
1127;  Thrash  v.  Starbuck,  145  Ind.  673,  44  N. 
B.  543;  Levi  v.  Allen.  15  Ind.  App.  38,  48  N. 
E.  5T1.  Nor  was  the  decision  based  upon  the 
exception  to  such  rulln;;.  The  presumption 
of  the  correctness  of  the  Judgment  was  neces- 
sarily against  the  contention  of  the  plaintiff 
In  error,  and  the  burden  was  on  her,  not 
only  to  show  error  upon  the  record  (section 
4249,  Rev.  St  1899),  but  that  the  error  com- 
plained of  was  material  and  prejudicial  to 
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Iter  substantial  rights  (section  3744,  Rev.  St 
1890).  In  this  jurisdiction  n  defendant  in 
error  has  always  been  accorded  the  right, 
without  assigning  cross-error,  to  direct  our 
attention  to  different  parts  of  the  record  pre- 
sented for  review  to  show^  that  an  alleged 
error  was  not  prejudicial.  All  parts  of  the 
record  so  presented  are  accessible  to  the  de- 
fendant In  error  for  that  purpose.  When  the 
complete  record  is  before  the  court,  as  It 
was  In  this  case,  the  justice  of  the  rule  is 
apparent.  It  Is  not  within  the  power  of  the 
plaintiff  in  error  to  open  the  record  at  cer- 
tain places  to  sustain  his  contention,  and 
close  the  balance  to  the  defendant  In  error. 
The  entire  record  was  In  the  court  for  the 
benefit  of  the  parties  and  the  court.  The 
pleadings  constituted  a  part  of  the  record  of 
the  case.  Section  1,  c.  3,  p.  5,  Sp.  Laws  1901. 
If  the  erroneous  admission  of  evidence  may 
be  shown  to  be  without  prejudice  by  con- 
sulting other  parts  of  the  bill,  we  see  no  rea- 
son why  It  could  not  also  be  shown  by  con- 
sulting the  pleadings,  for  the  latter  are  as 
much  a  part  of  the  record  as  Is  the  bill.  The 
materiality  of  the  evidence  is  determined  by 
the  issues,  and,  when  the  petition  affirmative- 
ly shows  the  nonexistence  of  any  legal  cause 
of  action,  there  can  be  no  issues  of  fact  and 
no  right  of  recovery.  Hence  the  admission 
or  rejection  of  any  evidence  would  be  harm- 
less to  the  plaintiff.  She  had  no  standing  In 
court,  and  is  therefore  not  in  a  position  to 
allege  or  urge  prejudicial  error.  When  no  af- 
ilrmatlve  relief  Is  sought,  the  defendant  In 
error  is  not  precluded  from  showing  from  the 
record  the  nonprejudicial  character  of  the  er- 
ror complained  of,  and  we  hold  that  this 
rule  is  sufficiently  broad  to  enable  him,  with- 
out assigning  cross-error,  to  urge  that  a  full 
and  complete  statement  of  the  facts  as  ap- 
pears in  the  petition  in  this  case  constitutes 
an  affirmative  showing  of  no  cause  of  action 
or  right  of  recovery  in  the  plaintiff,  and  that 
it  would  not  for  that  reason  support  a  judg- 
ment in  her  favor.  It  should  be  remembered 
that  what  is  here  stated  and  what  we  said 
in  the  opinion  filed  is  directed  and  applies  to 
the  kind  of  a  petition  involved  in  this  case, 
and  we  here  express  no  opinion  as  to  one 
-which  is  defective  merely  by  reason  of  the 
absence  of  averment 

The  plaintiff  in  error  has  presented  a 
brief  upon  her  contention  as  to  the  construc- 
tion which  should  be  placed  upon  the  docu- 
ments construed  together  as  the  last  will  of 
the  testator.  We  discussed  the  question  in  the 
opinion  filed,  and,  after  considering  the  au- 
thorities cited  in  her  brief,  we  find  nothing 
in  conflict  with  that  opinion.  We  are  still 
of  the  opinion  that  the  reference  in  the  codi- 
cil Is  not  merely  by  date,  but  by  other  words 
which  clearly  Indicate  that  It  was  the  docu- 
ment executed  on  May  18.  1003,  by  Itself, 
which  was  within  the  contemplation  of  the 
testator.  Mcleod  v.  McNabb,  App.  Cas. 
<1801).     It  may  be  conceded  that  when  A. 


devises  to  B.,  and  over  to  C,  the  latter,  upon 
the  accrual  of  bis  right,  takes  all  of  tbe 
property  which  B.  would  have  taken  under 
the  will.  By  the  codicil  the  testator  sub- 
stituted Ueini-I)erg  as  devisee  in  case  of  bis 
sou's  death.  It  was  evidently  the  intention 
of  the  testator  to  provide  that  the  devise  of 
his  property  as  contained  in  his  will  should 
not  lapse,  and,  as  relating  back  and  showing 
tbe  extent  of  that  devise,  the  language  used 
in  the  codicil  is  material.  It  is  from  tbe 
context  of  the  will  and  the  codicil  thereto 
that  this  question  must  be  determined.  It 
will  be  noticed  that  tbe  codicil  does  not 
merely  confirm  the  former  devise,  and  say 
that  In  the  event  of  the  death  of  the  pri- 
mary devisee,  then  the  property  devised  to 
the  latter  shall  go  to  Relnsberg;  but  it  goes 
further  and  designates  the  property  devised 
over.  It  says  that  in  that  event  all  the  real 
and  personal  property  owned  by  testator  at 
the  time  of  his  death  shall  go  to  Relnsberg, 
his  heirs  and  assigns  forever,  unconditional- 
ly and  without  reserve.  It  is  unreasonable, 
in  the  face  of  this  language,  which  discloses 
the  evident  purpose  of  testator  to  prevent  a 
lapse  of  the  previous  devise  to  his  son,  to 
say  that  such  previous  devise  was  less  in  its 
scope  than  the  devise  over.  The  language  of 
tbe  codicil  as  a  whole  shows  that  the  testa- 
tor must  in  confirming  the  provisions  of  his 
will  have  intended  his  confirmation  of  the 
devise  to  his  son  to  be  equally  as  broad  as 
the  devise  over  to  Relnsberg.  If  title  to  the 
property  described  in  the  deed  vested  In 
petitioner,  then  no  contingent  Interest  there- 
in vested  at  the  same  time  in  Relnsberg  up- 
on the  death  of  the  testator.  The  latter's 
title  was  to  accrue  and  vest  upon  a  contin- 
gency disassociated  with  and  antagonistic  to 
the  idea  of  the  ownership  of  the  property 
ever  having  passed  to  plaintiff  in  error.  The 
title  by  devise  to  the  property  In  contro- 
versy never  vested  in  Relnsberg,  nor  could 
it,  except  upon  the  hypothesis  that  the  tes- 
tator contemplated,  and  by  his  codicil  eon- 
firmed  and  ratified  by  itself,  the  document 
which  was  executed  on  May  18,  1903.  This 
Intention  of  the  testator  is  apparent  and 
clearly  appears  from  the  codicil.  It  is  not 
a  case  of  latent  ambiguity  calling  for  parol 
testimony,  nor  Is  it  so  contended,  and  tbe 
question  was  one  of  construction  to  be  de- 
termined and  ascertained  from  the  words 
and  language  used  by  the  testator  in  these 
documents.  Sections  056,  1025,  cols.  1048. 
1135,  vol.  49  Cent.  Dig.  The  later  codicil 
operated  aa  a  complete  revocation  of  tbe 
former  devise  of  the  same  property  to  tbe 
plaintiff  in  error,  regardless  of  whether  tbe 
testamentary  deed  be  construed  as  a  codicil 
or  treated  as  a  will  by  Itself.  1  Jarman  on 
Wilis,  171,  173;  Rood  on  Wills,  S  33C,  and 
cases  cited  in  support  of  the  text;  1  Redfield 
on  Wills,  350,  351,  and  cases  there  cited. 

It  does  not  appear  that  the  conclusions 
reached  in  the  opinion  filed  are  in  any  vise 
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ei-i-oii«ous,  or  tbat  any  new  questions  are 
presented  by  the  petitioner. 
Uehearlng  denied. 

POTTER,  C.  J.,  and  BEARD,  J.,  concur. 


DAVIS  y.  COEUR  D'ALENE  &  8.  RX,  CO., 
Limited. 

(Supreme  Court  of  Washington.    Oct.  10,  1907.) 

Strekt  Railroads  —  I::^JirRY  to  Pebsons 
Dbiving  Across  Track  —  Contributory 
Nkoligbnce. 

Where  tlie  driver  of  a  wagon  saw  electric 
cars  approaching  a  bloclc  away  on  the  street 
he  was  about  to  cross,  and  did  not  wait  nntil 
they  passed,  nor  pay  the  slightest  attention  to 
their  movement,  he  was  guilty  of  contributory 
negligence,  barring  recovery  for  injury  received 
in  collision  with  the  cars. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  44,  Street  Railroads,  H  210-21C.] 

• 

Appeal  from  Superior  Court,  Spokane 
County;  W.  A.  Huneke,  Judge. 

Action  by  Phillip  Davis  against  the  Coeur 
d'Alene  &  Spokane  Railway  Company.  From 
a  judgment  for  plalntiCT,  defendant  appeals. 
Reversed,  with  direction  to  dismiss. 

Belden  &  Losey,  for  appellant  Samuel  R. 
Stem,  for  respondent 

RUDKIN,  3.  This  action  was  brought  to 
recoyer  damages  for  injuries  to  person  and 
property  resulting  from  a  collision  between 
tbe  electric  cars  operated  by  the  defendant 
company  and  the  plaintiff's  express  wagon 
at  the  Intersection  of  Browne  street  and  Main 
ayenue,  in  the  city  of  Spokane.  The  plaintiff 
had  judgment  for  the  sum  of  $270.83,  and 
the  defendant  appeals. 

The  material  facts  are  these:  On  the 
morning  of  March  20,  1006,  the  respondent 
came  out  of  the  alley  into  Browne  street  near 
Main  avenue  driving  an  express  wagon  load- 
ed with  empty  bottles.  As  he  proceeded 
along  Browne  street  to  its  Intersection  with 
Main  avenue,  he  saw  the  electric  cars  operat- 
ed by  appellant  coming  towards  him  on  Main 
avenue,  about  a  block  distant.  Wltliout  giv- 
ing further  attention  to  the  approaching  cars, 
he  proceeded  to  cross  Main  avenue,  and  as 
he  did  so  the  cars  struck  the  rear  of  the 
wagon,  causing  more  or  less  damage  to  the 
vehicle  and  injury  to  the  person  of  respond- 
ent, for  which  a  recovery  was  sought  in  this 
action.  Two  grounds  of  negligence  were 
charged  in  the  complaint:  First,  that  the 
cars  were  running  at  a  speed  of  more  than 
8  miles  per  hour,  in  violation  of  the  ordinan- 
ces of  the  city  of  Spokane;  and,  second,  fail- 
ure to  sound  the  whistle  or  ring  the  bell. 

The  only  testimony  offered  in  support  of 
the  first  ground  of  negligence  was  that  of  a 
small  l)oy  13  wears  of  age,  who  testified  that 
the  cars  were  running  about  "8,  or  10  or  12 
miles  an  hour,  somewhere  along  there."  In- 
asmuch as  the  resiM)ndent  saw  the  approach- 
ing cars  and  knew  of  their  presence,  it  is 


not  easy  to  see  how  his  Jeopardy  was  Increas- 
ed by  the  failure  to  sound  the  whistle  or  ring 
the  bell;  but  If  we  concede  that  there  was 
sufficient  evidence  of  negligence  on  the  part 
of  the  appellant  to  carry  the  case  to  the  jury, 
yet  we  think  the  evidence  discloses  a  clear 
case  of  contributory  negligence  on  the  part 
of  the  respondent,  under  the  rulings  of  this 
court  He  saw  the  approaching  cars  a  block 
or  less  away,  he  did  not  stop  until  the  cars 
passed,  be  did  not  increase  bis  own  speed  to 
avoid  a  collision,  nor  did  he  pay  the  slight- 
est attention  to  the  movement  of  the  cars.  In 
Criss  V.  Seattle  Electric  Co.,  38  Wash.  320, 
80  Pac.  525,  the  plaintiff  saw  a  street  car 
approaching  at  about  the  same  distance,  and 
proceeded  to  drive  his  team  across  the  track 
In  about  the  same  manner.  In  Coats  v. 
Seattle  Electric  Company,  30  Wash.  38(5,  81 
Pac.  830,  the  plaintiff  saw  a  car  approaching 
from  the  rear,  while  driving  along  the  track 
of  the  railway  company,  and  proceeded  to 
cross  the  track  without  giving  further  heed 
to  the  approaching  car.  In  each  case  this 
court  held  that  the  contributory  neRlIgence 
of  the  plaintiff  barred  a  recovery,  and  even 
a  greater  lack  of  care  and  caution  on  the 
part  of  the  respondent  is  disclosed  by  this 
record. 

The  Judgment  Is  therefore  reversed,  with 
directions  to  dismiss  the  action. 

HADLBY,  C.  J.,  and  CROW,  DUXBAR, 
ROOT,  and  MOUNT,  JJ. 


SPARKS   V.    OKLAHOMA   CONST.    CO. 
(Supreme  Court  of  Oklahoma.    Sept.  4,  1007.) 

1.  Rills  and  Notes  —  Action  —  Pleading — 
Public  Policy. 

A  petition,  praying  for  judgmpnt  upon  a 
promissory  note,  coutaining  a  provision  showing 
that  it  was  executed  in  consideration  of  the 
benefits  arising  to  the  maker  by  reason  of  the 
construction  of  a  railroad  from  a  given  place  to 
another  place  named,  by  a  time  .»tated,  and  which 
is  made  payable  to  a  construction  company, 
without  naming  the  railroad  to  be  built,  or  anv 
railroad  company  as  an  interested  partv,  does 
not  present  such  a  que.stion  of  public  policy  as 
to  make  such  petition  demurrable  upon  that 
ground. 

2.  Same— Answer— Burden  op  Proof. 

Where,  in  an  action  upon  a  promis.sory 
note,  which  sets  forth  as  the  con^^ideration 
thereof  the  construction  of  a  railroad  to  a  given 
point  by  a  given  time,  an  answer  is  filed  setting 
up  a  distinct  contract  providing  for  the  con- 
veyance of  real  estate  as  the  consideration  for 
the  execution  and  delivery  of  said  note,  and 
where  the  reply  to  such  answer  denies  under 
oath  the  execution  and  delivery  of  such  con- 
tract, the  burden  of  proving  the  execution  and 
delivery  thereof  is  upon  the  defendant,  and  a 
failure  to  prove  the  execution  and  delivery  of 
such  contract  precludes  its  being  received  in  evi- 
dence, and  is  a  failure  of  that  ground  of  defense. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  7.  Bills  and  Notes,  S§  1053-1054.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Woods  County; 
before  Justice  J.  L.  Paucoast 
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Action  by  the  Oklahoma  Construction 
Company  against  J.  W.  Sparks.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

Snoddy  ft  Son,  for  plaintiff  in  error.  Dale 
ft  Bierer,  for  defendant  In  error. 

GILLErTTB,  J.  This  action  was  l>egiin 
in  the  district  court  of  Woods  county  June 
80,  1904,  by  defendant  in  error  to  recover 
from  the  plaintiff  In  error  upon  two  promis- 
Boiy  notes  aggregating  the  sum  of  $100,  the 
first  of  which  is  Exhibit  A  to  the  petition, 
and  reads  as  follows:  "No.  140.  $25.00. 
Enid,  O.  T.,  April  13,  1901.  On  or  before 
September  1,  1901,  for  value  received,  I 
promise  to  pay  to  the  Oklahoma  Construc- 
tion Company,  or  order,  the  sum  of  $25.00, 
with  interest  from  maturity  at  the  rate  of 
ten  per  cent  per  annum.  This  note  is  made 
in  ccmsideration  of  the  benefits  accruing  to 
me  from  the  construction  and  operation  of 
a  railroad  from  the  town  of  Blackwell,  O.  T., 

to  and  Into  the  town  of located  upon 

the quarter  of  section  32,  in  township 

21  north,  of  range  9  W.  I.  M.,  and  the  erec- 
tion of  a  depot  and  yard  facilities  thereat 
Now,  if  said  railroad  Is  built  and  In  opera- 
tion on  or  before  the  first  day  of  August, 
1901,  this  note  shall  be  in  full  force  and  ef- 
fect; but  i'  said  railroad  is  built  as  above 
provided,  this  note  shall  be  null  and  void. 
And  to  secure  the  payment  hereof  I  hereby 
give  and  grant  to  the  Oklahoma  Construc- 
tion Company,  or  Its  assigns,  a  lien  upon  an 
undivided  interest  to  one  red  and  white  cow, 
8  years  old,  now  situated  upon  the  southeast 
quarter  of  section  34,  town  21.  range  9  W. 

I.  M.,  equal  to bushels  of .    J. 

W.  Sparks.  In  presence  of  C.  C.  Arel."  The 
second  note  for  $75  was  of  like  tenor  and 
effect  dated  at  Enid,  Okl.,  May  6,  1001,  and 
designated  the  town  of  Hoyle,  located  upon 
the  S.  W.  %  of  section  32,  town  21  N.,  of 
range  9  W.  I.  M.,  as  the  point  to  which  said 
road  was  to  be  built  by  August  1,  1901.  The 
answer,  filed  after  a  demurrer  to  the  peti- 
tion had  been  overruled,  was  first  a  general 
denial  of  the  allegations  of  the  petition,  ex- 
cept such  allegations  as  were  expressly  ad- 
mitted, but  denied  that  the  railroad  was 
built  and  In  operation  as  required  by  the 
terms  of  the  note,  and  alleged  that  there  was 
no  depot  erected  or  yard  facilities  provided 
on  said  quarter  section  of  land  the  Ist  day  of 
August,  1901.  The  defendant  further  an- 
swering, stated  that  the  notes  were  based 
npon  an  lllegnl  agreement  and  contract.  In 
that,  in  addition  to  the  location  of  the  depot 
and  yard  facilities  at  the  point  mentioned, 
there  was  an  agreement  by  which  the  plain- 
tiff agreed  to  deliver  to  the  defendant  deeds 
conveying  three  lots  In  Ames,  Woods  coun- 
ty, Okl.,  which  were  to  be  determined  by 
lot  or  drawing  therefor,  which  agreement 
■was  as  follows:     "Enid,  O.  T.,  4/20,  1001. 


In  consideration  of  the  execution  and  de- 
livery of  a  certain  promissory  note  made  by 
J.  W.  Sparks  and  payable  Septemt>er  1,  1901, 
to  the  Oklahoma  Construction  Company,  or 
order,  and  conditioned  for  the  oonstruction 
of  a  certain  line  of  railroad  mentioned  In 
the  written  condition  to  said  promissory 
note  annexed,  said  Oklahoma  Constmctioa 
Company  hereby  certifies  that  said  J.  W. 
Sparks  is  entitled  to  receive  a  good  and  suf- 
ficient deed  of  conveyance  to  three  lots  In 
the  town  of  Ames,  Woods  county,  Oklahoma, 
conveying  to  said  J.  W.  Sparks  good  title 
to  such  lot  free  and  clear  of  all  lien  or  In- 
cumbrance, the  location  of  said  lot  In  said 
town  to  be  determined  by  lot  or  drawing 
therefor,  between  all  parties  entitled  there- 
to. And  said  Oklahoma  Construction  Com- 
pany hereby  guarantee  the  due  execution 
and  delivery  of  sudi  deed  of  conveyance 
upon  the  determination  by  lot  as  aforesaid, 
and  the  payment  of  said  promissory  note. 
The  Oklahoma  Construction  Company,  By  T. 
S.  Chambers,  Its  Agent."  A  second  contract 
of  like  tenor  and  effect  was  executed  and 
delivered  May  31,  1901,  for  one  lot  The 
answer  further  alleged  that  there  was  more 
than  1,000  lots  In  the  town  of  Ames  of  the 
value  of  from  $1  to  $300,  and  that  defend- 
ant had  demanded  before  suit  was  brought 
a  deed  conveying  a  lot  In  the  town  of  Ames, 
which  was  refused.  The  defendant  for  a 
further  defense,  declared  the  plaintiff  to  be 
the  owner  of  the  land  platted  as  a  town  site, 
and  through  Its  officers  Informed  the  defend- 
ant that,  unless  It  could  sell  400  lots  In  said 
town  site,  no  depot  or  yard  facilities  would 
be  located  there,  and  the  defendant  being 
desirous  of  having  such  depot  and  yard 
facilities  there,  executed  and  delivered  to  the 
plaintiff  said  notes,  for  which  he  was  to  re- 
ceive four  lots  In  consideration  of  his  notes, 
and  which  had  never  been  tendered  or  offer- 
ed to  him,  and  conveyance  of  the  same  had 
been  refused.  In  reply,  the  plaintiff  denied 
the  allegations  of  the  defendant's  answer 
which  In  any  way  denied  the  plalntlfTs  right 
of  recovery,  and,  for  a  further  reply,  denied 
the  authority  of  T.  S.  Chambers,  as  agent 
of  the  plaintiff,  to  make  and  deliver  on  l)e- 
half  of  the  plaintiff  the  contract  to  convey 
lots,  and  denied  that  Chambers  was  an  agent 
of  the  plaintiff,  which  denial  was  verified  by 
the  president  of  the  plaintiff.  Upon  the  Is- 
sue so   framed  the  case  was  tried  June  1, 

loon. 

The  first  assignment  of  error  presented  by 
the  brief  of  plaintiff  in  error  is  the  overrul- 
ing, by  the  trial  court  of  the  demurrer  to 
the  petition  and  objections  to  the  Introduc- 
tion of  testimony,  citing.  In  support  of  such 
contention,  Enid  Right  of  Way  &  Town  Site 
Co.  V.  Lyle,  15  Okl.  318,  82  Pac.  810,  Mc- 
Giiffln  V.  Coyle  &  Guss.  IG  Okl.  C48,  85  Pac. 
9.-.4,  80  Pac.  902,  6  L.  R.  A.  (N.  S.)  524,  and 
Piper  V.  Choctaw  Northern  Town  Site  &  Im- 
provement  Co.,   16   OkL   430,  85   Pa&  065. 
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The  plaintiff  in  eiTor  in  bis  brief  says:  "The 
petition  sliows  afiBrniatively  that  the  Instru- 
meiitB  sued  on  were  illegal  cuntracts,  and 
that  they  were  void,  being  against  public 
policy.  They  showed  that  the  promise  to 
pay  was  made,  not  to  the  railroad  company, 
but  to  a  third  party."  There  Is  nothing  to 
the  petition  which  Justifies  this  statement. 
The  notes  sued  on  were  pialn  promissory 
notes,  payable  to  the  defendant  in  error,  and 
recite  a  particular  consideration  therefor, 
which  was  the  building  of  a  railroad  by  the 
defendant  In  error  as  stipulated,  and  the 
petition  averred  full  compliance  with  such 
consideration.  There  was  no  third  party 
mentioned.  There  was  no  railroad  named  to 
be  tofluenced.  There  Is  nothing  in  the  peti- 
tion or  contract  which  shows  that  any  par- 
ticular railroad  company  or  offlclal  was  to 
be  or  might  be  Influenced  by  It.  It  was 
Blmply  a  contract  to  pay  so  much  money 
when  a  certain  thing  was  done,  and  the  peti- 
tion averred  a  full  compliance  with  the  terms 
of  the  agreement.  To  have  held  the  demur- 
rer good  It  would  have  been  necessary  for 
the  court  to  have  read  tato  the  petition  and 
contract  sued  on  what  was  not  there  writ- 
ten, and  which  could  not  be  legally  pre- 
sented in  considering  the  demurrer.  The  au- 
thorities cited  are  not  applicable.  In  Enid 
Right  of  Way  &  Town  Site  Company  v.  Lyle, 
the  company  agreed,  in  consideration  of  $75, 
to  secure  the  location  of  a  depot  on  the  Itae 
of  the  Denver,  Enid  &  Gulf  Railroad  at  a 
point  named,  which  amount  was  to  be  due 
and  payable  to  the  company  when  Its  road 
was  constructed  to  the  point  named.  In 
McGufBn  V.  Coyle  &  Guss,  McGuffln  con- 
tracted to  pay  Coyle  &  Guss,  In  consideration 
of  the  Atchison,  Topeka  &  Santa  F6  Rail- 
road building  a  line  of  railroad  to  Cashing, 
Okl.,  by  a  time  fixed;  while  in  Piper  v. 
Choctaw  Northern  Town  Site  A  Improve- 
ment Co.,  the  contract  was  with  the  Wa- 
tonga  &  Northwestern  Railroad  Company, 
and  was  given  as  a  matter  of  inducement  to 
the  building  of  that  company's  Itoe  of  road 
to  Watonga.  In  this  last-named  case,  the 
contract  was  held  valid  and  enforceable.  In 
the  other  two  cases,  the  contracts  were  held 
invalid  and  not  enforceable.  In  the  case  un- 
der consideration,  the  contract  was  executed 
and  made  payable,  as  stated,  in  considera- 
tion of  benefits  to  be  derived  by  plaintiff  in 
error  from  the  construction  of  a  line  of  rail- 
road and  the  location  of  a  depot  and  yard 
facilities  at  a  point  named,  and  was  not 
therefore  a  contract  in  consideration  of  some 
third  party  doing  the  thing  contracted  to  be 
done :  nor  was  any  third  party  by  the  terms 
of  the  contract  to  be  influenced  to  do  the 
thing  desired.  There  was  no  room  therefore 
in  the  allegations  of  the  contract  or  petition 
for  the  court,  upon  considering  the  demur- 
rer, to  conclude  that  the  contract  was  void 
upon  the  ground  of  being  against  public 
policy.  It  it  was  void  for  such  reason.  It 
would  be  necessary  to  show  sufficient  fact 


to  that  end  by  answer.  The  line  of  road  to 
be  bulH  was  from  Blackwell,  Okl.,  to  Hoyle, 
Okl.  The  ownership  of  the  road  is  not  dis- 
closed by  the  contract  sued  on,  if  there  was 
an  owner  of  the  same  at  the  time,  and  the 
contract  by  its  terms  and  tenor  appears  to 
be  simply  an  inducement  to  such  construc- 
tion. This  was  the  controlling  consideration 
of  the  court  to  the  case  of  Piper  v.  Choctaw 
Northern  Town  Site  &  Improvement  Co, 
supra,  wherein  an  obligation  to  pay  $250 
was  held  to  be  payable  to  the  company 
bnildlng  the  road;  such  sum  having  l>een  of- 
fered as  an  inducement  to  build  the  line  of 
road  by  a  time  specified  to  a  potot  desig- 
nated. The  demurrer  having  been  overruled, 
as  we  think,  correctly,  the  defendant  an- 
swered as  heretolsefore  stated.  No  question 
of  the  nonenforceable  character  of  the  to- 
strument  sued  on  upon  the  ground  of  public 
policy  was  presented  by  the  answer.  To  a 
more  complete  understanding  of  the  ques- 
tions the  trial  court  had  before  It  to  consider 
In  the  trial  of  the  cause  and  upon  the  to- 
troductlon  of  the  testimony,  we  will  reca- 
pitulate the  defenses  set  np  in  the  answer 
of  defendant  to  the  contracts  sued  upon. 
The  execution  and  delivery  of  the  contract 
was  admitted,  but  it  was  alleged  that  the 
railroad  was  not  built  or  to  operation  Au- 
gust 1,  1901,  and  that  no  depot  and  yard 
facilities  had  been  established  at  the  point 
required  by  the  contract  This  was  the  on- 
ly defense  stated  In  the  answer  touching  the 
particular  provisions  of  the  contract  sued  on. 
A  second  and  further  defense  was  pleadr 
ed  based  upon  a  separate  contract  purport- 
ing to  have  been  given  by  the  construction 
company  to  defendant,  which  by  its  terms 
provided  for  the  execution  and  delivery  to 
defendant  of  four  lots  In  the  town  of  Ames, 
Okl.  (a  changed  name  for  Hoyle),  to  be  select- 
ed by  lottery,  which  deeds,  it  was  alleged, 
had  never  been  executed,  and  ^ecutlon  of 
them  upon  demand  therefor  bad  been  refused. 
Touching  the  direct  defense  stated  that  the 
railroad  was  not  built  with  depot  and  yard 
facilities  on  August  1st,  there  was  presented 
simply  a  question  of  fact,  to  which  much 
testimony  was  addressed,  and  from  'which 
It  appears  that  the  road  was  constructed  to 
the  point  required  on  the  day  required,  and 
much  evidence  was  offered  upon  the  question 
as  to  whether  or  not  a  depot  and  yard  fa- 
cilities was  on  tliat  day  provided  at  that 
point.  On  behalf  of  the  plaintiff,  it  was  con- 
tended that  a  temporary  depot  was,  at  the 
time,  provided,  and  that  the  plaintiff  was  at 
that  time  ready  with  depot  facilities  to  dis- 
charge the  business  incident  to  the  operation 
of  a  line  of  railroad,  and  that  an  agent  had 
been  supplied  for  that  purpose.  The  con- 
flicting testimony  in  tills  respect  was  settled 
by  the  general  finding  of  the  court  that  the 
road  was  constructed  and  In  operation  at  the 
time  and  place  required  by  the  contract.  A 
more  perfect  construction  would,  no  doubt, 
follow  with  the  lapse  of  time  and  neceMit/ 
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therefor,  but  that  the  road  was  constructed 
and  fixed  permanently  at  that  point  at  that 
time  there  can  be  no  question,  and  this 
probabiy  was  the  oniy  requirement  of  the 
contract,  although  it  is  specified  in  the  con- 
tract, as  a  part  of  the  consideration  therefor, 
that  a  depot  and  yard  facilities  should  be 
built,  but  the  date  uiwn  which  the  depot  and 
yard  facilities  should  be  built  Is  not  speci- 
fied. Touching  the  second  ground  of  defense, 
to  wit,  the  conveyance  of  lots,  it  is  shown 
that  two  contracts  were  executed;  the  first 
for  three  lots,  13  days  after  the  execution  of 
the  first  contract  sued  on,  and  the  second 
for  one  lot  25  days  after  the  second  note  sued 
on  was  executed.  In  fact,  the  dates  of  the 
Instruments  themselves  show  this  to  be  true. 
As  to  the  date  of  the  delivery  of  the  instru- 
ment sued  on  and  the  delivery  of  the  in- 
strument set  out  in  the  answer,  or  whether 
or  not  there  was  a  simultaneous  delivery  of 
each  of  such  instruments,  the  record  is  silent. 
Numerous  questions  were  asked  tending  to 
•develop  this  fact,  but  imder  the  rule  of  the 
court  such  questions  were  not  answered.  Ex- 
ceptions were  taken  to  the  ruling  of  the 
court  in  this  respect.  The  order  of  the  court 
was  based  upon  the  fact  that  the  instruments 
sued  on  were  each  a  complete  contract  re- 
quiring no  explanation  because  of  ambiguity, 
and  expressed  a  consideration  moving  there- 
for. It  is  true  that  a  written  instrument 
may  be  varied  by  an  instrument  in  writing 
or  by  an  executed  parol  agreement.  Here 
it  was  sought  to  vary  a  written  agreement 
by  an  Instniment  in  writing,  to  wit,  Exhil)it3 
A  and  n,  to  the  answer.  The  execution  and 
delivery  of  these  instruments  were  not  ad- 
mitted. In  fact,  their  execution  and  deliver}- 
by  plaintiff  were  denied  under  oath  in  the 
reply  to  the  answer,  as  well  as  the  authority 
of  the  person  purijorting  to  have  executed 
the  same.  This  status  placed  the  burden 
upon  tlie  defendant  to  show  that  the  written 
Instruments  presented  by  the  answer  were 
obligations  of  the  plaintiff,  and,  until  such 
fact  was  establisiied  they  could  not,  under 
the  denial  of  the  reply,  be  received  in  evi- 
dence or  brought  forward  as  contracts  vary- 
ing the  terms  of  the  written  instrument  sued 
on,  and  the  rule  of  the  court  excluding  them 
and  any  evidence  touching  their  terms  and 
tenor,  until  authority  for  their  execution  was 
sliown,  was  correct. 

No  attempt  was  made  to  show  that  such 
Instruments  were  executed  or  delivered  by 
authority  of  the  plaintiff,  or  to  show  that 
one  T.  S.  Chaml)ors.  by  whom  they  were 
signed,  was  either  an  officer  or  agent  of  the 
plaintiff,  or  had  power  or  authority  to  exe- 
cute or  deliver  the  same.  This  lack  of  neces- 
sary evidence  on  behalf  of  the  defendant  to 
bring  the  instrument  relied  upon  before  the 
<'()urt  for  consideration  was  sufficient  to  es- 
olude  the  same  as  evidence  or  proof  of  their 
(•(intents.  With  such  failure  of  proof  on  be- 
lialf  of  defendant,  the  entire  ground  of  de- 
/ense  based  upon  such  instruments  w^as  lost 


to  the  defendant,  which  left  his  defense 
standing  alone  upon  the  proposition  that  the 
road  was  not  constructed  in  time  and  Id  ac- 
cordance with  the  instrument  sued  on,  and, 
as  we  have  observed,  such  issue  of  fact  was 
determined  by  the  trial  court  upon  conflict- 
ing testimony,  which,  under  the  rule  of  this 
court,  cannot  be  disturbed. 

The  Judgment  of  the  court  below  must 
therefore  be  affirmed,  with  costs.  All  the 
Justices  concurring,  except  PAXOOAST,  J„ 
who  presided  in  the  trial  of  the  case^  not 
sitting,  and  IRWIN,  J..  al>sent 


WOODS  COUNTY  BANK  v.  BENSING. 
(Supreme  Court  of  Oklaboma.    Sept.  5,  1907.) 

Writ    of    Krkor— Review— Objections    Not 

Raised  Bklow. 

This  court  will  not  reverse,  vacate,  or 
mo<iify  a  jiidKiuent  which  is  supported  by  com- 
petent evidence,  nor  consider,  in  connection  with 
error  based  upon  such  grounds,  questions  of  ej^ 
roneons  procedure  which  were  not  presented  to 
the  consideration  of  the  trial  court  in  the  mo- 
tion for  new  trial. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  2.'>.  Guaranty,  S  ;«)28.] 

(Syllabus  by  the  Court.) 

Error  from  District  (^ourt.  Woods  County ; 
before  Justice  J.  L.  Pammast. 

Action  by  II.  C.  Bousing  against  the  Woods 
County  Bank.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 

II.  A.  Noah,  for  plaintiff  in  error.    Snoddy 

6  Son,  for  defendant  in  error. 

GILLETTE,  J.  This  action  was  commenc- 
ed in  the  district  court  of  Woods  county,  Okl., 
by  the  defendant  in  error  filing  therein  his 
petition,  as  plaintiff,  against  the  plaintiff  in 
error.  Woods  County  Bank,  a  corporation,  in 
which  he  prayed  judgment  against  the  plain- 
tiff in  error  in  the  sum  of  $675  and  interest 
from  January  1,  ]!)U2,  upon  an  account  for 
money  deposited,  in  the  sum  of  |3,747.  To 
which  petition  tlie  defendant  answered  by  a 
general  denial.  The  case  was  tried  to  a  Jury 
on  the  14th  of  February,  1005,  resulting  in  a 
verdict  for  defendant  In  error  in  the  sum  of 
$0(>0.11,  which  is  confessed  to  be  a  sum  in  ex- 
cess of  the  plaintiff's  right  of  recovery  in  the 
amount  of  1  per  cent,  interest,  the  Jury  hav- 
ing computed  the  interest  at  8  per  cent.,  when 

7  per  cent  only  were  allowable,  and  the  de- 
fendant in  error  consents  to  remit  $15  of  such 
judgment,  being  a  sum  in  excess  of  the  1  per 
cent,  interest  illegally  computed  and  allowed 
by  the  jury.  Special  questions  of  fact  were 
by  the  plaintiff  in  error  submitted  to  the  con- 
sideration of  the  Jury  to  be  answered  with 
their  general  verdict,  as  follows:  "(1)  Was 
SPLW  check  (Exhibit  C)  signed  by  plaintiff? 
A.  No.  (2)  Was  ?.")()  check  (Exhibit  B)  signed 
by  plaintiff?  A.  No.  (3)  Was  check  $332.28 
(Exhil)it  N)  signed  l)y  plaintiff?  A.  No.  (4) 
Was  plaintiff's  account  with  defendant  equal- 
ly balanced  December  23,  1901,  with  no  bal- 
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ance  due  either  party?  A.  No.  (5)  How 
much  money  did  plaintiff  pay  Into  the  banic 
altogether?  A.  !i:4,422.80.  (6)  How  much 
money  did  plaintiff  draw  out  of  the  banli  al- 
together? A.  $3,890.42."  A  motion  for  a 
new  trial  was  filed  in  due  time  by  plaintiff  in 
error,  which  was  afterwards  considered  by 
the  court  and  overruled;  seven  grounds  be- 
ing stated  In  the  motion,  only  one  of  which  is 
an^ed  in  the  brief  of  the  plaintiff  in  error, 
to  wit,  the  fourth  ground,  which  is  that  the 
verdict  is  not  sustained  by  sufficient  evidence. 

Counsel  for  plaintiff  in  error  in  their  brief 
say:  "The  rule  is  familiar  that  the  finding 
of  a  Jury  will  not  be  disturbed  if  there  is  any 
competent  evidence  to  support  it.  In  spite 
of  this,  other  circumstances  may  be  talceu  In- 
to account  in  reaching  a  conclusion."  That 
there  was  evidence  to  support  the  verdict 
there  can  be  no  question.  The  case  turned 
upon  the  validity  of  three  checlis,  one  for  |50, 
one  for  $150,  and  one  for  $332.28.  These 
checks  were  each  drawn  in  favor  of  the 
bank ;  the  name  of  defendant  in  error  being 
signed  to  each  of  them.  The  defendant  in 
error  upon  the  witness  stand  denied  ever  hav- 
ing ^ecuted  the  same,  denied  ever  having 
seen  the  last  one  until  upon  the  trial  of  the 
case,  and  afilrmed  that  the  $150  check  given, 
aa  claimed  by  the  officers  of  the  bank,  for  the 
satisfaction  of  a  promissory  note,  was  not  so 
given,  because  in  fact  he  bad  satisfied  that 
note  in  cash,  which  he  paid  to  the  president 
of  the  bank  some  months  before  the  date  of 
the  check,  and  that  when  be  paid  it  the  presi- 
dent tore  it  up  and  put  the  fragments  in  the 
stove.  The  testimony  of  the  officers  of  the 
bank  was  square  at  right  angles  with  this 
testimony  of  the  defendant  in  error,  but  the 
jury  gave  credence  to  bis  testimony,  and  the 
trial  court,  having  seen  the  witnesses  and 
having  heard  all  the  testimony  adduced,  over- 
ruled the  motion  for  a  new  trial.  There  is 
therefore  nothing  left  for  this  court  to  deter- 
mine, unless  we  pass  upon  the  disputed  ques- 
tion of  fact,  and  in  doing  so  usurp  the  func- 
tions of  a  trial  court  and  Jury,  which  would 
be  the  violation  of  a  rule  so  often  stated  that 
it  la  not  necessary  here  to  repeat 

In  presenting  this  matter,  the  plaintiff  in 
error  complains  of  the  conduct  of  opposing 
counsel  in  the  cross-examination  of  the  cash- 
ier of  the  bank.  The  misconduct  of  counsel 
Is  not  made  a  ground  for  setting  aside  the 
verdict  in  the  motion  for  a  new  trial,  but  the 
consideration  of  it  is  asked  in  connection 
with  the  consideration  of  the  other  grounds 
referred  to.  In  the  presentation  of  a  case  to 
this  court  by  case-made.  It  is  a  well-settled 
rule  that  grounds  for  a  new  trial  will  not  be 
considered  in  this  court  which  were  not,  on 
the  motion  for  new  trial,  presented  for  the 
consideration  of  the  court  below.  It  appears 
from  the  record  that  questions  asked  by  the 
opposing  counsel,  which  are  alleged  to  be  er- 
roneous and  prejudicial  because  of  the  In- 
sinuation of  the  existence  of  Irrelevant  facts, 
was  objected  to  when  propounded  by  counsel, 


which  objection  was  by  the  court  sustained, 
and  the  court  at  the  time  instructed  the  jury 
not  to  consider  it.  Where,  as  In  this  case, 
there  is  evidence  which  unquestionably  sup- 
ports the  verdict,  this  court  cannot  conclu- 
sively determine  that  an  erroneous  question 
propounded  to  the  Jury,  which  was  objected 
to  at  the  time  and  objection  sustained,  was 
nevertheless  so  prejudicial  as  to  Justify  the 
reversal  of  a  judgment  supported  by  compe- 
tent evidence,  and  especially  so  since  such 
alleged  error  was  not  presented  to  the  trial 
court  in  the  motion  for  a  new  trial. 

The  Judgment  of  the  trial  court  should  be 
credited  with  $15,  the  rebate  thereon  tender- 
ed by  the  defendant  in  error,  on  account  of 
the  erroneous  computation  of  Interest,  and 
when  so  credited  the  judgment  of  the  court 
below  will  be  affirmed.  All  the  Justices  con- 
curring, except  PANCOAST,  J.,  who  presided 
in  the  court  below,  not  sitting,  and  GARBER 
and  IRWIN,  JJ.,  absent 


80ARKITT-COMSTOCK   FURNITURE   CO. 

V.  HUDSPETH. 
(Supreme  Court  of  Oklahoma.    Sept.  5.  1907.) 

1.  Principai.    and    Agent  —  Apthobitt    of 
Agbnt. 

Authority  to  an  agent  to  sell  goods  doe? 
not  of  itself  and  alone  apparently  give  to  the 
agent  authority  to  collect  pay  for  the  goods  thus 
sold. 

[Eki.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Prineipni  and  Agent,  §  301.] 

2.  Same— Burden  of  Proof. 

Where  a  traveling  salesman  sells  goods  by 
sample  or  from  catalogues  and  price  lists,  send- 
in);  the  orders  to  his  principal  to  be  filled,  the 
presumption  is  tliat  such  agent  has  not  the  au- 
thority to  collect  for  such  goods:  and  where  a 
purchaser,  subsequent  to  the  date  of  ordering 
goods  through  such  an  agent,  makes  payments 
thereon  to  him,  he  does  so  at  his  peril,  and  in 
litigation  for  the  value  of  the  goods,  the  au- 
thority of  the  agent  to  make  such  collections  be- 
ing denied  by  his  principal,  the  burden  is  on  the 
purchaser  to  prove  that  the  agent  bad  such  au- 
thority ;  and  where  the  court  instructs  that  such 
purchaser  should  be  given  credit  for  all  pay- 
ments made  to  such  agent,  unless  he  bad  notice 
or  knowledge  of  the  fact  that  such  agent  had  no 
authority  to  collect  for  goods  so  sold,  and  judg- 
ment is  rendered  charging  such  payments  to 
the  seller,  it  will  be  presumed  that  the  erron- 
eous instructions  operated  to  the  prejudice  of 
the  seller,  and  a  new  trial  should  be  granted  by 
reason  thereof. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  f  397.] 

3.  Same— AxTTUORmr  to  Compromise. 

Authority  to  an  agent  to  sell  goods  does 
not  carry  with  it  authority  to  compromise  dif- 
ferences which  may  arise  between  his  principal 
and  thoK«  to  whom  he  sells  goods,  by  reason 
of  the  goods  not  coming  up  to  the  standard  rep- 
resented ;  and,  where  a  purchaser  relies  u)X>n 
a  compromise  with  such  an  agent,  the  burden 
is  on  him  to  establish  the  agent's  authority  (if 
such  fact  be  in  dispute)  to  effect  compromise* 
in  such  cases. 

[BM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Princiijal  and  Agent,  I  32C.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Canadian  Coun- 
ty ;  before  Justice  Clinton  F.  Irwlo. 
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Action  by  the  Scarrltt-Comstock  Furniture 
Company  against  John  C.  Hudspeth.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed  and  remanded. 

Blake,  Blake  &  Low,  for  plaintiff  In  error. 
Joseph  G.  Lowe  and  W.  T.  Beeks,  for  defend- 
ant In  error. 

BUBWELL,  J.  One  George  B.  Barron,  as 
the  traveling  salesman  for  the  Scarrltt-Com- 
stock Furniture  Comjpany,  sold  a  bill  of  goods 
to  John  C.  Hudspeth  amounting  in  all  to 
1615.87,  consisting  of  chairs,  centertables, 
dressers,  bedsteads,  mattresses,  and  other 
household  furniture.  The  bill  of  goods  was 
sold  from  price  lists  and  catalogue  which 
showed  pictures  or  cuts  of  the  articles  order- 
ed. When  the  goods  were  received,  It  was 
found  that  the  wholesale  house  bad  made 
certain  substitutions  where  the  patterns  or- 
dered were  out  of  stock,  and  Hudspeth  claim- 
ed that  the  goods  were  not  of  the  quality  or- 
dered. Complaint  was  made  to  the  house, 
and  Hudspeth  alleges  that  a  settlement  was 
made  with  the  salesman,  Barron,  whereby 
the  appellant  was  to  knock  off  25  per  cent. 
of  the  price,  and  also  that  he  bad  paid  Bar- 
ron on  the  goods  subsequent  to  the  sale.  In 
all,  ?100  on  the  account,  and  for  which  he 
held  Barron's  receipt.  The  appellant  denied 
the  receipt  of  this  money  by  Barron,  and  al- 
so denied  his  authority  to  compromise  the 
matter   with   Hudspeth. 

On  the  question  of  presumption  regarding 
the  authority  of  the  agent,  Barron,  to  receive 
the  money,  the  court  instructed  as  follows: 
"The  Jury  are  instructed  that  If  they  believe 
from  the  evidence  that  the  George  B.  Barron 
mentioned  in  evidence  came  to  El  Iteno  as 
the  agent  of  the  Scarrltt-Comstock  Furniture 
Company,  and  as  such  agent  made  the  sale 
of  the  furniture  mentioned  in  evidence,  then 
the  defendant  will  be  entitled  to  credit  on 
the  account  for  any  payments  that  he  had 
made  to  said  Geo.  B.  Barron  as  the  agent  of 
said  company  on  said  furniture,  unlesis  the 
jury  believe  from  the  evidence  that  the  de- 
fendant had  notice  of  the  fact,  or  bad  knowl- 
edge that  the  said  Geo.  B.  Barron  was  not  au- 
thorized to  collect  for  said  company  for  said 
furniture,  or  that  the  circumstances  and  sur- 
roundings of  such  payment  were  such  as  to 
have  given  the  defendant  notice  of  the  fact 
that  said  Barron  had  no  authority  to  col- 
lect." The  instruction,  in  effect,  tells  the 
jury  that  if  George  B.  Barron,  tlie  alleged 
agent  of  the  company,  made  the  sale  in  ques- 
tion to  the  defendant,  then  the  defendant 
should  have  credit  for  all  payments  made  to 
such  agent,  unless  the  jury  believe  from  the 
evidence  that  the  defendant  had  notice  or 
knowledge  of  the  fact  that  Barron  was  not 
autiiorized  to  collect  for  the  furniture  for 
tiie  company,  or  that  the  circumstances  and 
surroxmdings  of  such  payment  were  such  as 
to  have  given  the  det'eudaut  notice  of  the 


fact  that  Barron  bad  no  authority  to  collect. 
The  giving  of  the  Instruction  was  reversible 
error.  The  presumption  of  law  Is  that  one 
who  is  not  in  possession  of  goods,  and  wbo 
sells  the  same  on  credit,  has  not  the  authority 
to  subsequently  collect  therefor,  aud  the  bur- 
den is  on  one  making  such  payment  to  such 
an  agent  to  establish  by  a  preponderance  of 
the  evidence  that  the  agent  has  authority 
to  collect.  The  presumption  is  that  such  au- 
thority has  not  l)een  conferred,  nnless  the 
agent  is  in  possession  of  the  goods  sold.  In  1 
Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  p.  1014,  it  is 
said:  "Where  the  principal  has  clothed  the 
agent  with  the  indicia  of  authority  to  receive 
payment  as  by  Intrusting  him  with  the  posses- 
sion of  the  goods  to  be  sold,  the  purchaser  is 
warranted  in  paying  the  price  to  the  agent  at 
the  time  of  the  sale.  But  when  the  agent  has 
not  the  possession  of  the  goods,  and  no  other 
Indicia  of  authority,  and  is  only  authorized 
to  sell,  the  purchaser  pays  the  agent  at  his 
peril,  and  it  devolves  upon  him  to  show  that 
the  agent  was  authorized  to  recelye  payment. 
An  agent  selling  on  credit  has  no  implied  au- 
thority to  subsequently  collect  the  price,  un- 
less the  principal  has  held  him  out  to  third 
persons  as  having  authority  to  receive  pay- 
ments." And  again,  on  page  1016  of  the  same 
iKiok,  it  is  declared:  "Independent  of  a  con- 
trolling usage  to  the  contrary,  a  traveling 
salesman  or  agent  merely  to  solicit  orders  for 
goods  has  no  implied  authority  to  receive  pay- 
ment therefor."  The  following  cases  support 
the  rule  above  declared:  Kane  v  Barstow, 
42  Kan.  465.  22  Pac.  588,  16  Am.  St.  Rep. 
490;  Graham  v.  Duckwall,  8  Bush  (Ky.)  12; 
Butler  v.  Dorman,  68  Mo.  298,  30  Am.  Rep. 
795;  Chambers  v.  Short,  79  Mo.  201;  Abra- 
hams V.  Weiller,  87  III.  179;  Kohn  v.  Washer, 
64  Tex.  131,  53  Am.  Rep.  745;  Higgins  v. 
Moore,  34  N.  Y.  417;  Crosby  v.  Hill,  .39  Ohio 
St.  100;  McKlnley  v.  Dunham,  55  Wis.  515, 
13  N.  W.  4Sr),  42  Am.  Rep.  740 ;  Kornemann 
V.  Monnghan,  24  Mich.  36;  Meyer,  Beuner- 
man  &  Co.  v.  Stone  &  Co.,  46  Ark.  210,  55  Am. 
Rep.  577 ;  Diversy  v.  Kellogg,  44  111.  114.  92 
Am.  Doc.  151;  Clark  v.  Smith,  88  III.  2<>8; 
Law  V.  Stokes,  32  N.  J.  Law,  249,  90  Am.  Dec. 
655 ;  Seiple  et  al.  v.  Irwin  et  al.,  30  Pa.  513 ; 
Janney  v.  Boyd,  30  Minn.  319,  15  N.  W.  308. 

The  burden  was  also  on  the  defendant  to 
show  by  a  preponderance  of  the  evidence  that 
the  salesman,  Barron,  had  authority  to  com- 
promise the  difference  with  Hudspeth. 

It  may  be  that  the  evidence  was  sufBcient 
to  autborbie  the  jury  In  finding  for  the  de- 
fendant even  under  the  rule  announced  in 
this  opinion.  This,  however,  is  not  necessary 
to  decide.  The  authority  to  collect  from  Hud- 
speth and  to  make  the  compromise  or  settle- 
ment claimed  by  him  to  have  been  made  were 
issues  of  fact,  aud,  the  burden  having  Iteen 
placed  on  the  appellant  under  the  instruc- 
tions, when  tlie  law  placed  it  upon  Hudspeth, 
tlie  presumption  Is  that  the  appellant  had 
been  prejudiced  by  reason  thereof 
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The  Judgment  of  tbe  lower  court  should  be 
reversed,  and  the  case  remanded,  at  tbe  cost  of 
tbe  appellee,  and  a  new  trial  granted.  It  Is 
80  ordered.  All  of  the  Justices  concurring, 
except  IRWIN,  J.,  who  presided  at  the  trial 
below,  not  sitting. 


DUNLAP  ▼.  8TANNARD. 
(Supreme  Court  of  Oklahoma.    Sept.  5,  1907.) 

1.  Appeal  —  Review  —  Evidence  —  Ques- 
tion FOR  Jvwt. 

Whether  a  contract  of  guaranty  has  been 
materially  changed  or  altered  is  a  question  of 
fact  for  the  court  or  jury,  and  the  finding  there- 
on will  not  be  disturbed  on  appeal,  where  it  is 
reasonably  sustained  by  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  3,  Appeal  and  Error,  S  3912.] 

2.  Intebest — GuABANTY— Judgment. 

Where  a  contract  of  guaranty  limits  the 
amount  of  the  indebtedness  to  be  paid,  and  pro- 
vides that  It  shall  be  without  interest,  it  is 
error  to  include  interest  before  judgment  in  the 
assessment  of  tbe  amount  of  recovery. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kiowa  County; 
before  Justice  J.  L.  Pancoast. 

Action  by  F.  H.  Stannard,  doing  business 
as  F.  H.  Stannard  &  Co.  against  A.  J.  Dun- 
lap  and  others.  Judgment  for  plaintiff,  and 
defendant  Dnnlap  brings  error.  Modified  and 
affirmed. 

Keys,  Rummons  &  Cllne,  for  plaintiff  in 
error.  Tolbert,  Berry  &  Hays,  for  defendant 
In  error. 

HAINER,  J.  This  Is  an  action  brought  by 
F.  H.  Stannard,  doing  business  under  tbe 
firm  name  of  F.  H.  Stannard  &  Co.,  against 
Jones  Bros.  &  Co.,  and  A.  J.  Dnnlap,  to  re- 
cover the  sum  of  $1,450,  together  with  inter- 
est, on  a  verified  account  and  a  written  con- 
tract of  guaranty  executed  by  A.  J.  Dnnlap. 
A  Jury  having  been  waived,  the  cause  was 
tried  to  the  court,  and  Judgment  was  ren- 
dered in  favor  of  the  plaintiff  and  against 
the  defendants  for  the  sum  of  |1,717.29. 
From  this  Judgment  the  defendant  A.  J.  Dun- 
lap  appeals. 

The  written  instrument  of  guaranty  upon 
which  the  plaintiff  in  error  was  held  liable 
Is  as  follows:  "November  6,  1902.  I  hereby 
guarantee  that  the  firm  of  Jones  Brothers 
&  Company,  of  Hobart,  O.  T.,  will  pay  in  cash 
to  F.  H.  Stannard  &  Co.,  of  Ottawa,  Kansas, 
a  sum  not  to  exceed  one  thousand  four  hun- 
dred and  fifty  dollars,  without  Interest.  One- 
half  to  be  paid  December  1,  1902,  and  one- 
half  April  1,  inas.  The  consideration  for 
said  sum  of  money  being  nursery  stock  of 
the  value  wholesale  of  above-mentioned 
amount  To  be  shipped  to  said  Jones  Broth- 
ers &  Company,  at  Hobart,  O.  T.,  as  per 
contract.  This  guarantee  to  take  tbe  place 
of  a  similar  one,  dated  October,  1902,  and 
supposed  to  be  lost  In  the  malls.  A.  J.  Dun- 
lap."  It  is  contended  by  the  plaintiff  In 
error  that  the  contract  between  Stannard  & 


Co.  and  Jones  Bros.  &  Co.  was  materially 
changed  or  altered,  and  that  thereby  Dunlap 
was  relieved  from  liability.  Whether  the 
contract  of  sale  was  materially  altered  or 
changed  was  a  question  of  fact  that  was  sub- 
mitted to  the  court,  and  Its  finding,  if  reason- 
ably sustained  by  tbe  evidence,  will  not  be 
disturbed  by  this  court  We  think  tbe  evi- 
dence fully  sustains  tbe  finding  of  the  trial 
court  upon  this  point,  and  no  other  reasonable 
conclusion  could  have  been  reached  by  the 
court  upon  tbe  evidence  submitted. 

It  is  contended  by  the  plaintiff  In  error 
that  the  court  committed  error  in  assessing 
the  amount  of  the  plalntlfTs  recovery.  It  ap- 
pears that  the  court  included  in  its  Judgment 
interest  at  the  rate  of  7  per  cent  per  annum 
from  the  time  of  the  maturity  of  tbe  obliga- 
tions. Tbe  contract  of  guaranty  expressly 
provided  that  the  plaintiff  In  error  should 
not  be  liable  in  a  sum  exceeding  $1,450, 
without  interest  Manifestly,  when  the  de- 
fendant in  error  accepted  the  contract  of 
guaranty,  he  accepted  it  subject  to  all  the 
terms,  conditions,  and  limitations  contained 
in  the  Instrument  and  tbe  plaintiff  in  error 
could  not  be  held  for  a  greater  sum.  It 
follows  that  the  court  erred  in  Including  In- 
terest In  the  Judgment  against  the  plaintiff 
in  error,  and  to  that  extent  the  Judgment  of 
tbe  court  below  is  hereby  modified. 

It  is  also  contended  by  tbe  plaintiff  in  error 
that  if  be  is  liable  at  all  on  his  contract 
of  guaranty,  then  he  is  entitled  to  a  credit 
of  the  sum  of  $342.37.  It  appears  that  at  the 
time  of  the  purchase  of  tbe  nursery  stock  by 
Jones  Bros.  &  Co.  tbe  bill  amounted  to  the 
sum  of  $1,792.87,  on  which  amount  Jones 
Bros.  &  Co.  at  the  time  paid  in  cash  the  sum 
of  $342.87,  thus  reducing  the  amount  of  the 
bill  to  $1,450,  tbe  amonnt  mentioned  in  the 
contract  of  guaranty.  Plaintiff  in  error  con- 
tends that  he  only  guaranteed  the  payment  of 
the  sum  of  $1,4.')0,  and  that  on  that  amount 
he  should  have  credit  for  the  said  sum  of 
$342.87.  There  is  no  merit  In  this  contention. 
The  plaintiff  In  error  expressly  obligated 
himself  to  pay  the  sum  of  $1,450,  one  half 
of  which  was  to  be  paid  on  December  1, 
1902,  and  the  other  half  on  AprU  1,  1908. 
There  was  no  limitation  In  tbe  contract  of 
guaranty  upon  tbe  amount  of  nursery  stock 
to  be  purchased  by  Jones  Bros.  &  Co.,  but 
only  a  limitation  npon  tbe  amount  to  be 
guaranteed  by  Dnnlap,  which  was  tbe  sum 
of  $1,450,  payable  one  half  on  December  1, 
1902,  and  the  other  half  on  April  1,  1903. 
Hence  the  plaintiff  in  error  Is  liable  for  the 
sum  of  $1,4.'50,  the  amount  of  credit  extended 
by  Stannard  &  Co.  to  .Tones  Bros.  &  Co.  at 
the  time  of  the  purchase  of  the  stock,  and 
for  which  the  written  guaranty  of  the  plain- 
tiff In  error  was  given,  together  with  interest 
at  the  rate  of  7  per  cent  per  annum  from  tbe 
date  of  the  rendition  of  the  Judgment  until 
the  same  is  paid.  Xor  does  tbe  fact  of  the 
payment  of  tbe  said  sum  of  $342.87  by  Jones 
&  Co.  upon  receipt  of  the  shipment  of  the 


Digitized  by 


Google 


846 


81  PACIFIC  REPORTEH. 


(OU. 


stock  In  any  manner  change  or  alter  the 
terms  of  the  contract  of  guaranty. 

We  find  no  other  error  in  the  record,  and  the 
Judgment  of  the  court  below,  as  modified,  is 
affirmed;  costs  of  this  appeal  taxed  to  the 
defendant  in  error. 

PANCOAST,  J.,  who  tried  the  cause  In 
the  court  t>elow,  not  sitting.  All  the  other 
Justices  concurring,  except  lUWIX,  J.,  ab- 
sent 


DEMING  INV.  CO.  V.  MEYER  et  al. 
(Supreme  Court  of  Cftrlahoma.    Sept.  4,  1907.) 

Bbokebs— Real  Estate  Agent— Fraud. 

Where  a  real  estate  agent,  having  authori- 
ty to  make  a  sale  of  his  principal's  land,  re- 
ports to  another  agent  of  the  principal  that  he 
can  sell  the  land  so  as  to  net  the  principal 
a  certain  sum,  and  that  he  is  making  the  sale 
for  a  greater  sum,  thereby  disclosing  that  the 
amount  which  will  be  paid  to  the  principal  is 
not  the  full  purchase  price,  but  tliat  the  ex- 
cess will  be  retained  by  the  agent  as  his  com- 
mLssion,  and  no  contract  is  shown  between  the 
principal  and  agent  that  he  shall  receive  any 
specified  amount  for  his  services,  although  the 
amount  of  the  excess  is  not  disclosed,  the  agent 
commits  no  fraud  or  deception  by  not  disclosing 
the  amount  of  such  excess. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  H  48-50.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Canadian 
County;    before  Justice  C.  ¥.  Irwin. 

Action  by  the  Demlng  Investment  Com- 
pany against  Frank  Meyer  and  James  Sack- 
ett  Judgment  for  defendants,  and  plaintiff 
brings  error.     Affirmed. 

This  is  an  action  brought  by  the  plaintiff 
in  error  against  the  defendants  in  error, 
in  the  district  court  of  Canadian  county,  to 
recover  the  sum  of  fl97.50.  The  record  dis- 
closes that  the  plaintiff  was  a  corjwration 
doing  business  at  Oswego,  Kan.,  and  had  a 
branch  office  at  Oklahoma  City  in  charge 
of  salaried  employes,  whose  names  were,  at 
the  time  of  the  transaction  in  question,  R. 
P.  Carpenter,  manager,  and  11.  W.  Rule,  the 
offlceman.  The  plaintiff  had  a  tract  of  land 
in  Canadian  county  at  the  time  which  they 
placed  on  the  market  for  sale.  The  defend- 
ants were  real  estate  agents.  The  employes 
at  Oklahoma  City  had  no  general  authori- 
ty to  make  sales,  and  what  authority  was 
given  them  was  specifically  delegated  in  each 
particular  instance.  At  a  time  prior  to  the 
transaction  in  question,  but  at  what  time  is 
not  disclosed  by  the  record,  the  defendants 
had  authoritj-  to  sell  the  tract  of  land  for 
the  sum  of  $700.  The  conditions  under 
which  they  had  the  authority  are  not  dis- 
closed by  the  record,  nor  is  there  anything 
disclosed  as  to  what  their  commission  would 
be  if  such  sale  was  made.  About  August 
1,  1900,  one  of  the  defendants  communicated 
to  the  plaintiff's  employ^  Rule,  at  Okla- 
homa City,  over  the  telephone,  that  he  could 
sell  the  laud  in  question  so  as  to  net  the 


plaintiff  in  error  |900.  This,  It  seems,  was 
a  larger  sum  by  $100  than  the  defendants 
had  recently  l)een  authorized  to  sell  the 
place  for.  In  the  conversation  between  tbe 
defendant  Meyer  and  Rule  over  the  tele- 
phone. Rule  suggested  that  be  would  rather 
report  the  deal  to  the  plaintiff  in  a  different 
form,  and  suggested  that  the  sale  be  report- 
ed at  $!)50,  with  commission  at  5  per  cent. 
To  this  suggestion  Meyer  stated,  in  8at>- 
stance,  that  he  did  not  care  how  Rule  re- 
ported the  sale,  but  that  bis  proposition  was 
$900  net  to  the  company.  lie  was  then 
asked  by  Rule  if  he  was  gettUig  any  more, 
and  he  stated  that  he  was;  that  he  (Rule) 
could  notify  Mr.  Demlng  any  way  he  pleased, 
either  as  a  commission  sale  or  not ;  but  that 
the  proposition  that  h«  made  was  that  lie 
was  to  sell  the  place  so  as  to  net  the  con>- 
pany  $SKK).  Rule's  idea  seems  to  have  been 
that  Mr.  Demlng  would  be  better  satisfied 
with  a  sale  reitorted  at  a  certain  commission, 
and  that  it  would  l>e  more  readily  accepted 
in  that  form.  Tliere  is  nothing  contained  in 
the  record  from  which  it  can  l>e  determined 
that  there  was  any  contract  for  an}-  specified 
commission,  or  that  the  defendants  were  to 
receive  in  case  of  sale  any  specified  amount 
for  their  services.  The  sale  was  reported  to 
tbe  plaintiff  by  Rule  at  $!>o0,  with  6  per  cent, 
commission,  $47.50.  The  deed  was  forward- 
ed, payment  made  to  tbe  defendants,  and  set- 
tlement made  by  them  upon  the  basis  of 
$900  net  to  the  company.  Subsequently  the 
plaintiff  learned  that  the  land  had  been 
sold  for  $1,1<X),  and  this  action  is  brought  to 
recover  tlie  excess  between  $950  and  $1,100, 
as  well  as  the  c-ommission  of  $47.50  paid. 
Snyder  &  Clark,  for  plaintiff  in  error. 

PANCOAST,  J.  (after  stating  the  facts  as 
above).  The  theory  upon  which  this  action 
was  brought  was  that  there  was  fraud  prac- 
ticed upou  the  plaintiff  by  the  defendants: 
and  that,  as  the  agents  of  the  plaintiff,  the 
defendants  were  bound  to  disclose  to  the 
plaintiff  all  the  facts  and  circumstances  with- 
in their  knowledge  In  any  way  calculated  to 
enable  the  plaintiff  to  Judge  of  the  value  of 
the  property,  as  well  as  the  propriety  of  ac- 
cepting the  offer  made  for  it;  and  that,  in 
falling  to  make  such  disclosure,  the  defend- 
ants had  deceived  the  plaintiff,  and  because 
of  such  deception  were  not  even  entitled  to 
any  commission  for  the  sale.  A  considerable 
number  of  authorities  are  cited  In  support 
of  the  position  taken  by  the  plaintiff  in  er- 
ror to  the  effect  that  an  agent  who  Is  au- 
thorized by  his  principal  to  sell  the  prop- 
erty of  the  latter  upon  specified  prices  and 
terms  Is  in  duty  lM>und,  upon  learning  that 
a  more  advantageous  sale  or  exchange  can 
be  made,  the  facts  concerning  which  are  un- 
known to  the  principal,  to  communicate  the 
same  to  him  before  tbe  sale,  as  expressly 
authorized,  and  his  failure  to  do  so  amounts 
to  a  fraud  In  law.  The  trial  court  foimd 
against  the  plaintiff  In  error  upon  the  facts 
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disclosed  la  tbe  case.  In  (act,  there  is  no 
contradictory  evidence  contained  la  the  rec- 
ord. The  finding  must  have  been  based  en- 
tirely upon  the  defendant  Meyer's  evidence, 
and,  if  there  is  any  fraud  or  deception  dis- 
closed In  the  record,  it  is  shown  by  his  evi- 
dence alone. 

There  is  no  question  as  to  the  correctness 
of  the  law  cited  by  the  plaintiff,  but  is  the 
rule  contended  for  applicable  to  the  facts 
disclosed  in  this  case?  These  defendants 
were  simply  real  estate  agents.  They  re- 
ported the  facts,  as  far  as  the  facts  are  dis- 
closed at  all,  to  the  branch  office  of  the 
plaintiff.  In  |his  report  they  disclosed  the 
fact  that  the  purchaser  was  paying  more 
than  $900  for  the  land,  and  that  the  excess 
was  what  they  expected  to  receive  for  their 
lal>or.  If  this  land  had  been  put  into  the 
hands  of  these  agents  to  sell  at  a  specified 
price,  and  they  bad  contracted  to  sell  tbe 
same  at  that  price  and  take  for  their  services 
a  specified  sum  or  commission,  then  they 
would  have  been  in  duty  bound  to  have  re- 
ported to  their  principal  any  excess  which 
they  might  have  received,  and  take  for  their 
services  the  commission  agreed  upon.  But 
tbe  record  does  not  disclose  such  a  state  of 
facts,  and  although  it  does  disclose  that  they 
had,  prior  to  the  sale,  been  authorized  to 
sell  the  land  for  a  smaller  sum  than  they 
did  sell  it  at,  and  at  a  still  smaller  sum 
than  the  plaintiff  received  from  the  sale,  yet 
there  Is  nothing  to  indicate  what  their  com- 
mission was  to  be,  or  that  it  was  to  be  any 
specified  sum.  The  report  in  the  telephone 
conversation  between  Meyer  and  Rule  was 
sufiScient  to  show  that  the  defendants  were 
receiving  some  greater  sum  that  $900  for 
the  land,  and  the  plaintiff  therefore  had  no- 
tice of  the  nature  of  the  transaction.  The 
only  deception,  if  any  at  all,  was  practiced 
by  Rnle  in  reporting  to  the  home  ofiice,  but 
the  defendants  were  in  no  wise  responsible. 
as  they  left  the  manner  of  Rule's  reporting 
the  sale  to  his  own  judgment,  specifically 
giving  him  to  understand  that  he  would  re- 
port it  as  he  pleased,  but  that  they  w^ere  to 
make  the  sale  so  as  to  net  the  company 
$900.  The  evidence  as  disclosed  by  the  rec- 
ord is  very  dixtlnct  upon  this  proposition. 
We  must  therefore  conclude  that  the  rule 
of  law  sought  to  be  Invoked  by  the  plaintiff 
in  error  in  this  case  is  not  ai^plicable  here, 
because  of  the  fact  that  some  of  the  essen- 
tial elements  are  lacking,  and  that  there  was 
no  fraud  or  deception  practiced  on  the  part 
of  the  defendants  in  error.  We  see  no  rea- 
son why  a  person  may  not  report  a  sale  of 
a  piece  of  land  to  his  principal  for  a  certain 
sasn,  when  it  is  understood  that  the  property 
is  being  sold  for  a  greater  amount,  and  that 
the  excess  will  be  retained  aa  a  commission 
for  the  services  performed. 

There  being  no  error  in  the  record,  the 
ludgnjent  of  the  court  below  Is  afiSrmed.  Ail 
the  Justices  concurring,  except  IltWIN,  J., 
who  tried  the  cause  below,  not  sitting. 


SCHOOL  DIST.  XO.  57  OF  LOGAN  COUN- 
TY et  al.  V.  EAGER. 
(Supreme  Court  of  Oklahoma.    Sept.  6,  1907.) 

1.  Bills  and  Notes  — Bank  Check  — Time 
FOB  Presentment. 

"The  holder  of  a  bank  check  is  entitled  to 
a  waeonable  time  in  which  to  present  it  for 
payment;  and.  where  the  holder  of  a  check 
lives  in  the  same  place  that  the  bank  on  which 
the  check  is  drawn  is  located,  be  hag  during 
the  banking  hours  of  the  next  day  after  re- 
ceiving it  in  which  to  present  it  for  payment. 
[Ed.  Note.— For  cases  in  point,  &ee  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §§  lODl-1103.] 

2.  Same— MiOTAKB  in   Sionatube. 

It  is  the  duty  of  one,  when  signing  a  check, 
to  see  to  it  that  he  signs  it  properly;  and 
where  a  trpftsurer  of  a  school  district,  in  paying 
a  debt  of  the  district,  delivers  a  check  signed 
in  his  individual  name,  and  the  bank  refuses  to 
cash  it,  because  the  maker  of  the  check  had  no 
funds  on  deposit  in  the  bank,  and  several  days 
afterwards  the  check  was  changed  by  the  mak- 
er, by  adding  his  official  character,  as  treasurer 
of  the  school  district,  to  his  signature,  and  be- 
fore the  close  of  the  banking  hours  of  the  sec- 
ond day  after  the  check  was  corrected  the  bank 
on  which  it  was  drawn  failed  (the  next  day 
after  the  correction  of  the  check  being  Sunday), 
the  loss  will  fail  upon  tbe  maker  of  tbe  check, 
which  in  tliis  case  was  the  district. 

(Syllabus  by  the  Court.) 

Error  from  Probate  Court,  Logan  County ; 
J.  C.  Strang,  Judge. 

Action  by  W.  P.  Eager  against  school  dis- 
trict No.  57  of  Logan  county  and  others. 
Judgment  for  plaintiff.  Defendants  bring 
error.    Affirmed. 

Devereuz  &  HUdretb,  for  plaintiffs  In  er- 
ror. Cotteral  &  Homor,  for  defendant  in 
error. 

BURWELL,  J.  The  appellant  school  dis- 
trict owed  W.  P.  Eager  $248.72,  as  evidenced 
by  certain  school  district  warrants.  On 
March  8,  1904,  tbe  treasurer  of  the  district 
gave  to  Mr.  Eager  a  check  for  these  war- 
rants, and  on  Itlnrch  12,  1904,  he  discovered 
that  he  had  written  the  check  for  some  $5 
too  much  money,  and  on  that  day  he  took 
up  the  original  check,  which  was  destroyed 
at  the  time,  and  issued  in  lieu  thereof  an- 
other check  for  the  correct  amount.  This 
check,  like  the  other  one,  was  drawn  on  the 
Guthrie  National  Bank,  but  was  signed  by 
the  treasurer  in  his  individual  name.  Mr. 
Eager  presented  this  check  for  payment,  but 
payment  was  refused,  because  the  treasurer 
of  the  district,  Mr.  M.  L.  Scovlll,  signed  the 
check  in  bis  Individual  name,  instead  of 
signing  It  as  ti-easurer  of  the  school  district. 
The  account  with  the  bank  was  in  the  name 
of  M.  L.  Scovill,  as  treasurer  of  the  school 
district  and  he  had  no  individual  account 
with  the  bank.  On  April  2,  1904,  the  check 
was  corrected  by  Mr.  Scovill,  by  affixing  to 
the  check  his  official  character,  and  on  April 
4,  1904,  the  bank  failed  before  the  close  of 
banking  hours.  April  3d  was  Sunday.  The 
<-ontention  Is  that  the  api>ellee,  \V.  P.  Eager, 
was  guilty  of  Inches,  and  then  fore  sliuuld 
suffer  the  less  oc;<.a.';oi:o>i     y  tl;e  failure  <f 
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the  bank.  It  was  the  duty  of  the  treasurer 
of  the  school  district,  when  dellverlug  the 
check,  to  see  that  it  was  in  form  and  proper- 
ly signed,  and  for  his  negligence  In  falling 
to  attach  to  his  signature  his  official  char- 
acter the  appellee  Is  not  chargeable.  The  ap- 
pellee never  received  a  check  against  the  de- 
posit of  the  school  district  until  April  2, 
10O4.  The  check  before  that  time  was  drawn 
against  an  account  of  M.  L.  Scovill,  but  who, 
in  fact,  had  no  account  there. 

The  appellee,  under  the  record,  was  not 
gruilty  of  laches  in  presenting  the  check  of 
the  treasurer  of  the  school  district  after  re- 
ceiving the  same  duly  signed.  Wilson's  Rev. 
&  Ann.  St  1903,  provide:  Section  3703: 
"A  check  is  a  bill  of  exchange  drawn  upon 
a  bank  or  banker,  or  a  person  described  as 
such  upon  the  face  thereof,  and  payable  on 
demand  without  interest."  Section  3704:  "A 
check  is  subject  to  all  the  provisions  of  this 
chapter  concerning  bills  of  exchange,  except 
that,  first,  the  drawer  and  endoi-sers  are  ex- 
onerated by  delay  In  presentment,  only  to 
the  extent  of  the  Injury  which  they  suffer 
thereby."  Section  3C(55:  "When  a  bill  of  ex- 
change is  payable  at  a  specified  time  after 
sight,  the  drawer  and  endorser  are  exonerat- 
ed if  It  is  not  presented  for  acceptance  with- 
in ten  days  after  the  time  which  would  suf- 
fice, with  ordinary  diligence,  to  forward  It 
for  acceptance,  unless  presentment  Is  excus- 
ed." Section  3(580:  "If  a  bill  of  exchange, 
payable  at  sight,  or  on  demand,  without  in- 
terest, is  not  duly  presented  for  payment 
within  ten  days  after  the  time  in  which  It 
could,  with  reasonable  diligence,  be  trans- 
mitted to  the  proper  place  for  such  payment, 
the  drawer  and  endorsers  are  exonerated  un- 
less such  presentment  is  excused."  It  will 
be  observed  that,  on  a  bill  of  exchange  pay- 
able on  sight  or  demand,  the  payee  has  10 
days  in  which  to  present  it  for  payment. 

The  appellee  insists  that  the  law  also  gives 
to  the  holder  of  a  check  10  days  in  which 
to  present  it  for  payment.  We  are  not  will- 
ing to  give  the  language  of  the  statute  the 
interpretation  contended  for.  The  Legisla- 
ture have  said  that  the  drawers  or  indorsers 
of  a  check  are  exonerated  by  delay  in  pre- 
sentment only  to  the  extent  of  Injury  oc- 
casioned thereby,  and  with  this  and  certain 
other  exceptions  a  check  is  subject  to  all  of 
the  provisions  of  the  Code  concerning  bills 
of  exchange.  Checks  as  a  rule  are  used  in 
paying  obligations  that  are  due,  and  take  the 
place  of  the  cash  itself;  and.  while  a  check 
is  not  an  assignment  of  the  fund  against 
which  It  Is  drawn  until  accepted  by  the 
drawee,  still  the  law  recognizes  that  the 
funds  are  placed  in  bank  for  the  purpose  of 
paying  checks  drawn  by  the  depositor  on  the 
bank.  Hence  the  law  requires  one  holding 
a  check  to  use  reasonable  diligence  In  pre- 
senting It  for  payment.  By  the  weight  of 
authority,  where  the  holder  of  a  check  Is 
In  the  same  place  where  the  bank  is  located, 
it  must  be  presented  before  the  close  of  the 


banking  hours  of  the  bank  on  the  day  follow- 
ing the  day  of  Its  receipt.  California  has  the 
same  statute  as  this  territory  regarding 
checks,  and  the  Supreme  Court  of  that  state 
have  adopted  the  rule  stated  herein.  In  the 
case  of  Ritchie,  Osgood  &  Co.  t.  Bradsbaw  & 
Co.,  5  Cal.  228,  it  is  said:  "The  payee  of  a 
check,  in  presenting  It  for  payment,  in  order 
to  bold  the  drawer,  is  bound  to  the  exercise 
of  reasonable  diligence.  That  reasonable  dil- 
igence in  the  presentation  of  a  check  drawn 
upon  a  banker  has,  by  the  uniform  current  of 
authority,  been  held  to  have  been  sufficiently 
exercised  by  the  presentation  for  payment 
upon  the  next  day  during  the  usual  banking 
hours."  To  the  same  effect  are  the  follow- 
ing cases:  Himmelmann  ▼.  Hotaling,  40  Cal. 
Ill,  6  Am.  Rep.  600;  Simpson  v.  Pacific  Mu- 
tual Life  Ins.  Co.,  44  Cal.  139;  Holmes  v. 
Roe,  02  Mich.  199.  28  N.  W.  864,  4  Am.  St 
Rep.  844;  and  TIedeman  on  Commercial  Pa- 
per, p.  725,  §  443.    See,  also,  5  Cyc.  p.  531. 

The  statute  expressly  excepts  checks  from 
the  operation  of  this  law  on  bills  of  ex- 
change, in  that  a  check  must  be  presented 
without  delay;  but,  if  the  bolder  delays  be- 
yond a  reasonable  time  for  presentment,  the 
drawer  is  exonerated  only  to  the  extent  of 
his  injuix  The  check  was  properly  signed, 
as  stated  before,  on  April  2d,  and  the  appellee 
should  have  presented  it  for  payment  on  tbe 
3d  of  April,  but  for  tbe  fact  that  that  day 
was  Sunday.  Therefore  he  had  all  of  thw 
banking  hours  of  the  4tb  of  April  In  which 
to  present  it.  Under  the  statutes  of  tbis 
territory,  when  the  performance  of  an  act 
falls  on  Sunday,  it  may  be  performed  on  the 
following  Monday.  The  appellee  was  en- 
titled to  recover  under  the  law  and  the  facts 
as  found  by  the  trial  court  and  the  admis- 
sions of  the  parties. 

The  judgment  of  the  trial  court  is  hereby 
affirmed,  at  the  cost  of  appellant.  All  of  the 
Jiistlces  concurring,  except  IRWIN,  J.,  ab- 
sent. 


BARXES  V.  TERRITORY. 
(Supreme  Court  of  Oklalioma.     Sept  5,  1907.) 

1.  Criminai,    Law— Vbrdict  —  Impeachment 

BY   .lUBOB. 

Upon  the  trial  of  a  criminal  cause,  a  juror 
who  pnrtirlpates  in  the  verdict  will  not  be  per- 
mitted to  impeach  his  verdict  bj-  affidavit,  dep- 
osition, or  sworn  statement.  Public  policy  for- 
bids that  a  juror  should  be  heard  to  discred- 
it his  verdict. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,   Criminal  Law,   f  2302.] 

2.  Same— Harmless  Errob. 

An  erroueons  statement  of  the  law,  made 
by  the  trial  judge  in  a  colloquy  with  counsel 
during  the  argument  to  the  jury,  will  not  be 
sufficient  ground  upon  which  to  set  aside  the 
verdict,  where  it  is  obvious  from  the  entire 
record  that  it  could  not  have  prejudicially  in- 
fluenced the  verdict 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig; 
vol.  3.  Appeal  and  Error,  i  3085.] 

(Syllabus  by  the  Court) 
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Error  from  District  Court,  Oklaboma  Coun- 
ty ;  before  Justice  B.  F.  Burwell. 

Jake  Barnes  was  convicted  of  gaming,  and 
brings  error.    Affirmed. 

Cliwnbers  &  Taylor,  for  plaintiff  In  error. 
W.  O.  Cromwell,  Atty.  Gen.,  and  Don  C. 
Smith  and  J.  H.  Cline,  Asst.  Attys.  Gen.,  for 
the  Territory. 

BURFORD,  O.  J.  The  plaintiff  in  error, 
Jake  Barnes,  was  Jointly  charged  by  infor- 
mation with  one  D.  C.  Stout  with  the  crime 
of  carrying  on  certain  gambling  games.  The 
case  was  tried  to  a  Jury,  and  Barnes  was 
convicted  and  Stout  acquitted.  After  Judg- 
ment of  conviction,  Barnes  filed  his  petition 
in  error  and  case-made  In  this  court 

There  are  but  two  alleged  errors  presented 
for  our  consideration.  In  support  of  his  mo- 
tion for  new  trial  the  defendant  offered  to 
prove  by  one  of  the  Jurors  that  after  they  had 
been  considering  the  case  a  portion  of  two 
days  and  nights,  and  the  jury  had  been  bal- 
loting eleven  for  conviction  and  one  for  ac- 
quittal, it  was  agreed  by  the  Jurors  that  they 
would  all  vote  for  acquittal  of  Stout  and 
all  for  conviction  of  Barnes,  and  that  pur- 
suant to  such  agreement  they  arrived  at 
the  verdict  which  was  returned.  The  court 
excluded  the  offered  evidence,  and  it  is  con- 
tended that  this  is  error.  This  court  settled 
this  question  adversely  to  the  contention  of 
plaintiff  in  error  in  the  case  of  Colcord  v.  Con- 
ger, 10  Okl.  458,  C2  Pac.  276,  and  there  is 
nothing  in  this  case  that  calls  for  a  modifica- 
tion of  the  rule  there  stated.  It  is  there 
stated  In  the  syaliabus:  "Upon  grounds  of 
public  policy  Jurors  will  not  be  heard,  by 
affidavit,  deposition,  or  other  sworn  state- 
ment, to  impeach  or  explain  their  verdict,  or 
show  on  what  ground  it  was  rendered,  or  that 
they  made  a  mistake,  or  misunderstood  the 
law  or  the  result  of  their  finding,  or  to  show 
what  Items  entered  into  the  verdict,  or  how 
they  arrived  at  the  amount.  Jurors  will  only 
be  heard  In  support  of  their  verdict  or  conduct 
when  the  same  Is  attempted  to  be  imi>eached." 
At  that  time  we  stated  that  the  only  courts 
which  had  adopted  a  different  rule  were 
Kansas,  Iowa,  and  Tennessee.  To  these 
should  now  be  added  Idaho.  We  are  content 
with  the  rule  as  then  stated,  and  adhere  to 
It.  There  was  no  error  in  excluding  the  tes- 
timony of  tiie  Jurors  as  to  the  manner  in 
which  they  reached  their  verdict. 

The  next  contention  of  plaintiff  In  error 
is  that  the  court,  during  tue  progress  of  the 
argument  by  counsel  for  the  defendant,  en- 
gaged in  a  friendly  colloquy  as  to  the  law 
defining  the  crime  for  which  the  plaintiff  in 
error  was  being  tried,  and  in  the  course  of 
each  colloquy  the  trial  Judge  made  the  state- 
ment in  the  presence  of  the  Jury  "that  it 
did  not  make  any  difference  whether  anything 
was  played  for  or  not,  but  under  our  statute 
faro,  monte,  poker,  ronlette,  and  craps  are 
absolutely  prohibited,  even  though  the  games 
are  played  for  fun."  It  may  be  conceded  that 
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this  statement  was  equivalent  to  a  declara- 
tion by  the  court  of  the  law  relating  to  the 
crime  In  question,  and,  while  it  was  an  er- 
roneous statement  of  the  law,  the  question 
as  to  whether  It  was  reversible  error  depends 
upon  whether  or  not  in  any  state  of  the  case 
it  might  have  prejudiced  the  Jury  and  in- 
fluenced their  verdict.  The  territory  Intro- 
duced a  number  of  witnesses,  all  of  whom 
testified  that  the  room  over  the  defendant's 
saloon,  known  as  the  "Southern  Club,"  was 
a  gambling  room,  and  that  on  the  day  charged 
In  the  indictment  and  for  a  long  time  previous 
thereto  the  games  of  crape,  faro,  roulette,  and 
klondyke  were  played  there  for  money,  and 
that  the  defendant  usually  received  the  money 
from  the  tables  or  games.  Every  witness  tes- 
tified that  the  games  were  dealt  or  played 
for  money,  and  there  was  not  a  particle  of 
evidence  to  the  effect  that  any  games  were 
played  or  conducted  in  said  gambling  house 
for  fun  or  amusement.  The  only  controverted 
or  uncertain  question  In  the  proof  wag  as  to 
who  were  the  owners  or  managers  of  the 
place.  The  defense  Introduced  no  testimony. 
Upon  this  state  of  facts  the  statement  of 
the  court  could  not  have  in  any  manner  preju- 
diced the  defendant's  case  before  the  jury, 
and  hence  was  not  such  error  as  will  war- 
rant a  reversal  of  the  Judgment. 

The  Judgment  of  the  district  court  of  Okla- 
boma county  is  affirmed,  at  the  costs  of  the 
plaintiff  in  error.  All  the  Justices  concur, 
except  BURWELL,  J.,  who  tried  the  case 
below,  not  sitting,  and  IRWIN,  J.,  absent. 


NETTOGRAPII  MACH.  CO.  v.  BROWN 

et  al. 

(Supreme  Court  of  Oklahoma.     Sept.  7,  1907.) 

1.  Wbit  op  Eaaoa— BaiEf— FAU.UBK  to  Filb 
—Reversal. 

Where  the  plaintiff  in  error  has  completed 
his  record  and  filed  it  in  ibis  court,  and  has 
served  and  filed  a  brief  in  compliance  with  the 
rules  of  this  court,  and  the  defendant  in  error 
has  neither  filed  a  brief  nor  offered  any  excuse 
for  such  failure,  the  alleged  errors  will  be  tak- 
en as  confessed,  and  the  judgment  may  be  re- 
versed without  an  examination  of  tlie  record. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f§  3108-3110.] 

2.  Same. 

By  rule  6  of  this  court,  where  the  defend- 
ant in  error  in  a  civil  cause  fails  to  file  a 
brief  in  support  of  the  judgment  attacked  by 
the  appeal,  the  court  is  given  the  discretion  to 
either  affirm  or  reverse  the  cause,  and  may  re- 
verse the  judgment  without  examining  the  rec- 
ord. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  f§  3108-3110.] 

(Syllabus  by  the  Court.) 

Error  from  Probate  Court,  Oklaboma  Coim- 
ty ;  Ledru  Guthrie,  Special  Judge. 

Action  by  the  Nettograph  Machine  Com- 
pany against  A.  J.  Brown  and  E.  C.  True- 
blood.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed. 

Grant  &  McAdams,  for  plaintiff  In  error. 
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BURFORD,  C.  J.  The  Nettograph  Ma- 
chine Company,  a  corporation  organized  un- 
der the  laws  of  the  state  of  Missouri,  brought 
its  action  In  the  probate  court  of  Oklahoma 
county  against  the  defendants,  A.  J.  Browu 
and  E.  C.  Trueblood,  administrators  of  the  es- 
tate of  Jennie  Brown,  deceased,  to  recover 
judgment  upon  a  promissory  note  in  the  sum 
of  $500  executed  by  the  defendants  on  the 
24th  day  of  September,  1903,  to  the  Oklahoma 
Trust  &  Banking  Company,  due  in  90  days 
from  date,  with  0  per  cent,  interest  from  ma- 
turity, and  $50  attorney's  fees,  and  by  the 
payee  assigned  to  the  Nettograph  Machine 
Company,  of  St.  Louis,  the  plaintiff  In  the 
action.  The  defendants  set  up  by  way  of 
answer  that  the  note  was  executed  for  60 
Nettograph  machines  and  the  right  to  use 
them  In  Oklahoma  and  Indian  Territory,  and 
alleged  that  the  agent  of  the  plaintiff  made 
certain  false  and  fraudulent  representations 
by  which  the  defendants  were  Induced  to  ex- 
ecute the  note,  and  they  seek  to  either  re- 
scind and  recover  damages,  or  to  recoup  dam- 
ages against  the  note  if  the  sale  is  affirmed. 
It  appears  that  the  contract  was  In  writing 
and  is  full  and  complete,  but  contains  no  war- 
ranty or  representations  as  to  the  character 
of  the  machines  or  the  work  that  they  can 
accomplish.  On  the  trial  the  defendants 
were  permitted,  over  the  objection  of  the 
plaintiff,  to  introduce  evidence  tending  to  es- 
tablish certain  oral  representations  in  the  na- 
ture of  warranties  or  of  representations  as 
to  the  qualities  of  the  machines  or  the  char- 
acter of  the  work  they  were  capable  of  per- 
forming, also  of  the  earning  capacity  of  the 
machines,  which  were  operated  by  the  "nick- 
el-ln-the-slot"  device.  The  cause  was  tried  to 
a  jury,  and  verdict  returned  for  the  defend- 
ants. The  plaintiff  filed  his  motion  for  new 
trial,  which  was  overruled,  and  judgment 
rendered  In  favor  of  defendants  for  the  costs. 
The  plaintiff  brings  the  cause  to  this  court 
by  petition  In  error,  and  has  filed  a  brief  in 
which  a  number  of  specific  errors  are  alleged 
and  authorities  cited  in  support  of  Its  posi- 
tion. The  defendants  have  filed  no  brief  and 
offered  no  excuse  for  their  default. 

The  failure  of  the  defendants  In  error  to 
appear  or  file  any  brief  must  be  taken  as  a 
confession  of  the  alleged  errors,  at  least  suffi- 
cient to  warrant  a  reversal  of  the  judgment. 
Enc.  PI.  &  Pr.  729 ;  Parson  v.  Haskell,  30  III. 
App.  444;  Mattoon  v.  Holmes,  14  111.  App. 
392;  Green  v.  Blalack,  25  Tex.  417;  Rlchter 
V.  Fresno  Canal  Co.,  101  Cal.  582,  36  Pac.  90; 
Davis  V.  Hart.  103  Cal.  530,  37  Pac,  486.  This 
court  has  by  rule  required  briefs  to  be  filed 
In  all  civil  causes,  and  has  given  the  court  the 
right  to  exercise  Its  discretions  as  to  the  dis- 
position to  be  made  of  the  case  when  no  brief 
is  filed.  The  rule  is  as  follows:  "Rule  VI. 
In  each  civil  cause  filed  In  this  <-ourt,  counsel 
for  plaintiff  in  error  shall  serve  his  brief  on 
counsel  for  dofcndant  in  error  within  forty 
days  after  filing  his  petition  iu  error,  and 


shall  at  the  same  time  file  fifteen  copies  of  said 
briefs  with  the  clerk  of  the  Supreme  Court. 
And  the  defendant  in  error  shall  have  thirty 
days  after  service  on  him  of  plaintiff  in  error's 
brief,  in  which  to  serve  and  file  answer  briefs. 
Proof  of  service  of  brief  must  be  filed  with 
the  clerk  of  this  court  within  tea  days  after 
service.  In  case  of  failure  to  comply  with 
the  requirements  of  this  role,  the  court  may 
continue  or  dismiss  the  cause,  or  reverse  or 
affirm  the  Judgment."  82  Paa  xlil.  From  a 
reading  of  plaintiff's  brief  and  a  casual  in- 
spection of  the  record,  we  feel  so  confident 
that  there  is  fatal  error  in  the  record  that  we 
are  satisfied  no  injustice  is  being  done  by  a  re- 
versal. 

The  judgment  of  the  probate  court  of  Okla- 
homa county  is  reversed,  and  a  new  trial  or- 
dered, at  the  costs  of  defendants  in  error. 
All  the  Justices  concur,  except  IRWIN,  J., 
absent 


DROVERS'    LIVE    STOCK    COMMISSION 

CO.  v.  CUSTER  COUNTY  STATE 

B.VNK  et  aL 

(Si'preme  Court  of  Oklahoma.     Sept.  5,  1907.) 

1.  Attachment— Bond  to  Pay  Judouent — 
Action  TnEBEON. 

In  an  action  on  an  undertaking  given  by 
the  defendant  in  an  attachment  case  under  sec- 
tion 4107  of  the  Statutes  of  Oklahoma  of  1893 
to  secure  the  release  of  the  attached  property, 
it  is  necessary  to  aver  and  show  by  the  evidence 
that  the  attached  property  was  restored  to  the 
defendant,  or  there  can  be  no  recovery  on  the 
undertaking. 

2.  Reformation   of   Instruments  —  Equita- 
ble Relief. 

Equity  will  not  subject  the  property  of 
one  party  to  the  pa.vmont  of  the  debt  of  an- 
other: and  a  mistake  will  not  be  corrected  in 
an  e<iuitable  action,  unless  the  plaintiff  shows 
by  his  bill  that  without  such  correction  it  will 
suffer  loss  or  Injury,  but  even  then  the  court 
will  not  enter  a  decree  that  will  injure  another, 
in  order  that  the  plaintiff  may  not  suffer  loss. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Custer  County; 
before  Justice  C.  F.  Irwin. 

Action  by  the  Drovers'  Live  Stock  Commlst- 
slon  Company  against  the  Custer  County 
State  Bank  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.    Affirmed. 

I.  H.  Lookabangh,  H.  H.  Howard,  and 
George  R.  Jobson,  for  plaintiff  In  error.  S. 
H.  Rcid,  M.  D.  Libby,  and  Fred  Gillette,  for 
defendants  in  error. 

BURWELL,  J.  The  plaintiff  in  error  oom- 
men<ed  suit  against  the  Custer  County  State 
Bank,  E.  W.  Crane,  and  J.  W.  Winans  for 
money  on  an  account  A  writ  of  attachment 
was  sued  out  and  certain  property  seized 
thereunder.  The  Custer  County  State  Bank 
then  executed  a  boud  under  the  statute,  which 
recited  the  bringing  of  the  suit,  the  levying 
of  the  attachment  on  property  belonging  to 
the  Custer  County  State  Bank,  describing 
the  property,  and  theu  the  bond  closed  with 
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the  conditional  agreement  to  pay  any  Judg- 
ment tbat  might  be  rendered  against  It. 
Crane  and  Winans  were  not  parties  to  this 
bond.  On  the  trial  judf^ment  was  rendered 
in  favor  of  the  plaintiff  and  against  E.  W. 
Crane  and  J.  W.  Winans  for  $5,654,  and 
$139.95  costs,  but  against  the  plaintiff  and  In 
favor  of  the  Custer  County  State  Bank.  The 
plaintiff  in  error  then  commenced  the  present 
suit  to  reform  the  undertaking  given  by  the 
Custer  County  State  Bank  for  the  release  of 
the  property,  so  as  to  bind  the  bank  and  the 
sureties  to  pay  any  Judgment  that  might  t>e 
rendered  in  the  case,  Instead  of  "against  It" 
(the  bank).  The  petition  also  alleges  tbat 
execution  had  been  issued  against  Crane  and 
Winans,  and  returned  "No  property  found." 
The  plaintiff  also  prays  for  Judgment  against 
the  Custer  County  State  Bank  and  the  sure- 
ties on  the  bond  for  the  amount  of  the  Judg- 
ment and  costs  against  Crane  and  Winans. 
A  demurrer  was  filed  to  the  petition,  and 
sustained  by  the  court.  The  plaintiff  elected 
to  stand  on  the  petition,  and  the  court  enter- 
ed Judgment  dismissing  the  case,  and  the 
plaintiff  has  come  here  on  appeal. 

We  are  clearly  of  the  opinion  that  the  pe- 
tition falls  to  state  a  cause  of  action.  The 
puriKise  for  executing  a  bond  like  the  one  In 
suit  is  to  secure  the  return  of  the  property 
attached,  and  there  is  no  allegation  in  the 
I)etitlon  to  the  effect  that  after  the  Custer 
County  State  Bank  executed  the  bond  In 
question  the  attached  property  was  returned 
to  It  Such  an  allegation  was  indispensable, 
and  the  fact  that  the  court,  after  the  bond 
was  approved,  ordered  the  attached  property 
to  be  released,  and  the  plaintiff  attached  a 
copy  of  such  order  to  bis  petition,  is  not 
sufflcient  The  burden  Is  on  the  pleader  to 
show  that  the  attached  property  actually 
was  returned,  The  bond  was  executed  un- 
der the  terms  of  section  4107  of  the  Statutes 
of  Oklahoma  for  1893,  and  this  statute  con- 
templates restitution  of  the  attached  prop- 
erty. In  the  case  of  James  McOonigle  et  al. 
V.  William  Gordon  et  al.,  11  Kan.  167,  the 
Supreme  Court  of  Kansas,  in  passing  upon  the 
question  here  presented,  said:  "In  an  action 
on  an  undertaking  given  by  the  defendant 
in  an  attachment  case  to  secure  the  release 
of  the  attached  property,  it  is  necessary  to 
aver  and  show  by  the  evidence  that  the  at- 
tached property  was  restored  to  the  defend- 
ant, or  there  can  be  no  recovery  on  the  un- 
dertaking." 

It  is  also  admitted  by  counsel  for  the  ap- 
pellant In  their  trial  that  the  Custer  County 
State  Bank  was  not  Indebted  to  the  plain- 
tiff, the  Drovers'  Live  Stock  Commission 
Company,  in  any  sum  whatever,  and  it  is 
Insisted  that  the  bank  should  not  have  been 
made  a  party  to  the  suit.  The  record  as 
presented  'by  the  plaintiff  (and  by  the  record 
we  mean  the  bond)  recites  that  the  property 
attached  was  the  proi)erty  of  the  Custer 
County  State  Bank,  and  the  conditions  of  the 
bond  are  that  the  bank  and  the  sureties  on 


the  bond  will  pay  any  Judgment  that  may 
be  rendered  "against  it"  (the  bank) ;  and 
the  allegation  of  the  petition  in  this  case  is 
that  the  property  was  attached  as  the  prop- 
erty of  Crane  and  Winans.  This  allegation 
Is  not  enough  to  Justify  a  reformation  of  the 
bond.  The  plaintiff  has  come  into  a  court  of 
equity  asking  for  relief  against  a  mistake; 
but.  even  though  a  mistake  has  been  made, 
before  relief  will  be  granted.  It  must  appear 
that  the  plaintiff,  without  such  correction, 
will  suffer  injury  and  l>e  deprived  of  the 
benefits  of  his  attachment.  If  the  property 
attached  actually  belonged  to  the  bank,  the 
bond  was  in  proper  form;  for  its  proiierty 
could  not  be  legally  subjected  to  the  pay- 
ment of  another's  debts.  If  the  property  at- 
tached was  In  fact  the  property  of  Crane 
and  Winans,  the  plaintiff  should  have  so 
stated  in  its  petition.  Tbat  the  property  was 
attached  "as  the  property  of  Crane  and  Win- 
ans" would  not  l>e  sufficient  to  Justify  the 
court  to  reform  the  bond.  The  plaintiff 
should  have  alleged,  not  tbat  it  was  attach- 
ed as  the  property  of  Crane  and  Winans, 
but  tbat  it  was  duly  attached  in  the  action, 
and  that  it  was  the  property  of  such  defend- 
ants, and  not  the  property  of  the  Custer 
County  State  Bank.  Equity  delights  in  do- 
ing full  and  complete  Justice,  and,  if  this 
property  which  was  attached  was  (as  recit- 
ed In  the  bond)  in  fact  the  property  of  the 
Custer  County  State  Bank,  then  the  attach- 
ing of  It  by  the  plaintiff  as  the  property  of 
Crane  and  Winans  presents  no  equitable 
cause  of  action.  The  plaintiff  cannot  in  equi- 
ty complain  that  he  has  been  prevented  from 
subjecting  the  bank's  property  to  the  pay- 
ment of  the  debts  of  Crane  and  Winans. 

Judgment  affirmed.  Costs  taxed  to  appel- 
lant. All  of  the  Justices  concurring,  except 
IRWIN,  J.,  who  presided  at  the  trial  below, 
not  sitting. 


CITY  OF  GUTHRIE  v.  McKENNON. 

(Supreme  Court  of  Oklahoma.     Sept.  5,  1907.) 

1.  Judgment— Frauo— Action  to  Vacate. 

A  judgment  of  a  court  of  record,  obtained 
and  procured  to  be  entered  by  reason  of  the 
fraud  and  deceit  of  the  party  benefited  thereby, 
is  voidable  at  the  suit  of  the  judgment  debtor, 
which  suit  may  be  maintained,  under  the  pro- 
visions of  section  18  of  the  Code  (Wilson's  Rev. 
&  Ann.  St.  1903.  §  4216),  within  two  years  aft- 
er the  date  of  the  discovery  of  the  fraud. 

[Ed.  Note.— For  cases  io  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §  8.3a] 

2.  Same— Time  for  Application. 

The  provisions  of  sections  562  and  569  of 
the  Code  (Wilson's  Rev.  &  Ann.  St.  1903,  f§ 
4760,  4767),  which  limits  the  time  in  which  a 
procedure  thereunder  may  be  instituted  to  re- 
verse, vacate,  or  modify  a  judgment  to  two 
years  from  the  date  of  the  judgment,  does  not 
apply,  80  as  to  estop  the  bringing  of  an  equita- 
ble action  to  cancel  a  judgment  on  the  ground 
of  fraud  witliin  two  years  from  the  date  of  the 
discovery  of  such  fraud. 

3.  Same— Pleading. 

In  an  action  to  set  aside  a  jodgment  on 
the  ground  of  fraud  practiced  in  procuring  the 
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same,  where  the  petition  alleges  and  shows  that 
jud^ent  has  been  obtained  upon  a  chose  in 
action  which  the  party  obtaining  such  judg- 
ment did  not  at  the  time  own,  but  that  the 
same  was  owned  and  had  been  reduced  to  judg- 
ment by  a  third  party,  and  where  by  such  peti- 
tion it  is  shown  that  the  petition  upon  which 
the  alleged  fraudulent  judgment  was  entered 
set  out  that  such  third  party  claimed  some  in- 
terest in  the  chose  in  action  with  reference  to 
which  the  plaintiff  was  not  fully  advised,  and 
prayed  an  order  that  such  third  party  be  im- 
pleaded and  brought  in,  that  the  right  of  all 
the  parties  might  be  fully  adjudicated,  which 
petition  was  verified,  such  verification  reciting 
the  fact  that  the  plaintiff  was  the  owner  of  the 
chose,  except  such  interest  as  such  third  party 
might  have  therein,  held,  that  such  petition 
does  not  state  a  cause  of  action,  because  it  ap- 
pears therefrom  that  the  plaintiff  had  notice 
of  such  facts  and  circumstances  as  would  put 
a  person  of  ordinary  prudence  upon  inquiry, 
which  inquiry  would  have  disclosed  the  de- 
fense, if  any,  the  defendant  in  such  action 
might  have. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Logan  County; 
before  Justice  Jno.  H.  Burford. 

Action  by  the  city  of  Guthrie  against 
Chandler  McKennon,  administrator.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

James  Hepburn,  City  Atty.,  and  Lawrence 
&  Huston,  for  plaintiff  in  error.  J.  C. 
Strang  and  Deyereux  &  Uildretb,  for  defend- 
ant In  error. 


GILLETTE,  J.  This  action  was  commen- 
ced October  30,  1903,  in  the  district  court  of 
Logan  county,  by  filing  In  said  court  a  peti- 
tion setting  forth  facts  which  were  relied  on 
to  support  a  judgment  vacating  and  holding 
for  naught  another  judgment  of  said  court 
In  favor  of  the  defendant  and  against  the 
plaintiff,  city  of  Guthrie,  which  judgment  so 
sought  to  be  vacated  was  entered  uiion  an 
agreed  statement  of  facts  November  20,  1900, 
in  tbe  sum  of  $4,234.86.  A  demurrer  was 
filed  to  the  petition  and  sustained  by  the 
court  February  10,  1904.  Four  days  later, 
on  February  20,  lOOi,  an  amended  petition 
was  filed,  against  which  another  demurrer 
was  lodged  and  sustained  February  13,  1905. 
The  case  comes  to  this  court,  praying  judg- 
ment reversing  the  order  of  the  lower  court 
sustaining  such  demurrer. 

It  appears  from  tbe  petition  filed  that  the 
judgment  complained  of  was  based  upon  cer- 
tain items  of  indebtedness  of  the  city,  which 
were  allowed,  and  warrants  issued  to  John 
B,  Ford  by  a  commission  appointed  and  act- 
ing under  and  by  force  of  an  act  of  the  Legis- 
lature of  December  25,  1890,  entitled  "An  act 
for  the  purpose  of  providing  for  the  allow- 
ance and  payment  of  the  indebtedness  hereto- 
fore created  by  the  people  of  the  cities  of 
Gutbrle,  East  Guthrie,  West  Guthrie  and 
Capitol  Hill,  and  now  consolidated  Into  the 
city  of  Guthrie"  (St.  1890,  §  ■')o3),  which  Items 
of  Indcbteduess  are  numbered  and  described, 
and  are  shown  by  the  petition  to  have  been 
tbe  Items  oX  indebtedness  considered  by  the 


court  in  the  rendition  of  tbe  Judgment  now 
complained  of;  it  being  alleged  that  John 
E.  Ford  during  tbe  lifetime  of  Francis  R. 
McKennon  sold  said  Items  to  said  McKen- 
non, who  afterwards  died,  and  whose  estate, 
at  tbe  suit  of  T.  F.  McKennon.  administra- 
tor, recovered  judgment  for  and  on  account 
of.  The  petition  shows  that  on  November 
29,  1899,  the  Guthrie  National  Bank,  In  an 
action  brought  agahist  tbe  city  of  Guthrie, 
recovered  judgment  against  the  city  of  Guth- 
rie upon  tbe  same  items  of  debt  that  McKen- 
non, as  administrator,  sued  for  and  recover- 
ed upon  November  20,  1900,  a  year  subse- 
quent to  the  Judgment  In  favor  of  tbe  bank 
for  the  same.  The  petition  alleges:  That 
tbe  McKennon  Judgment  was  and  Is  fraudu- 
lent and  was  fraudulently  obtained,  for  that 
T.  F.  McKennon,  at  the  time  of  bringing  such 
suit  as  administrator,  knew  that  the  estate 
of  Francis  McKennon  did  not  own  such  itemp 
of  Indebtedness.  Tliat  Adelbert  Hughes,  city 
attorney  of  the  city  of  Guthrie,  confessed 
judgment  against  the  city  in  favor  of  T.  F. 
McKennon,  administrator,  relying  upon  tbe 
sworn  statement  of  T.  F.  McKennon  in  the 
verification  of  plaintllTs  petition  and  his  ver- 
bal statement  to  the  effect  tliat  Francis  R. 
McKennon,  deceased,  was  at  the  time  of  bis 
death  the  owner  and  bolder  of  such  items  of 
Indebtedness,  wben  In  fact  he  was  not  so 
the  owner  of  such  items;  but,  believing  tbe 
same  to  be  true  because  of  such  representa- 
tions, be  entered  into  a  written  stipulation 
upon  the  filing  of  which  the  judgment  com- 
plained of  was  entered,  which,  among  otber 
things,  contains  a  stipulation  as  follows:  "It 
Is  further  stipulated  that  plaintiff  herein  is 
the  owner  and  bolder  of  tbe  claims  mention- 
ed, set  out,  and  sued  upon  In  this  action." 
That  when  the  said  T.  F.  McKennon  brought 
such  suit  against  tbe  city  of  Guthrie  the 
mayor  and  members  of  the  city  council  and 
the  city  attorney  of  the  city  of  Guthrie  were 
deceived  by  tbe  sworn  statement  and  allega- 
tions of  said  T.  F.  McKennon,  in  his  said  ac- 
tion against  plaintiff,  and  by  bis  oral  and 
positive  statements  made  to  AdeU>ert  Hughes, 
city  attorney,  and  to  others,  during  tbe  pen- 
dency of  said  action  in  court;  and  they  re- 
lied upon  and  believed  the  allegations  in  said 
petition  contained,  and  tbe  oral  allegations  of 
said  T.  F'.  McKennon,  and  had  no  reasonable 
cause  or  ground  to  believe  otherwise  until 
long  after  Judgment  had  been  entered  upon 
said  Items  in  favor  of  said  T.  F.  McKennon 
as  aforesaid.  The  petition  of  T.  F.  McKen- 
non set  out  and  stated  as  follows:  "Plaintiff 
avers  that  the  Guthrie  National  Bank  claims 
some  Interest  In  a  portion  of  said  claims,  tbe 
exact  nature  of  which  the  plaintiff  is  not 
able  to  state."  And  in  the  prayer  for  Judg- 
ment it  asks  that  the  Guthrie  National  Lank 
might  be  impleaded  and  required  to  set  up 
any  ciaun  it  had  upon  the  items  of  indebted- 
ness sued  upon.  The  verifleation  of  the  pe- 
tition by  T.  F.  McKennon  contained  the  fol- 
lowing:  "That  be  is  tbe  bona  fide  owner  and 
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bolder  of  the  claims  described  In  the  fore- 
going application  and  motion,  to  the  best  of 
his  knowledge  and  belief,  except  such  In- 
terest, If  any,  as  the  Guthrie  National  Bans 
may  have  or  hold  In  a  portion  of  the  said 
claims."  The  judgment  complained  of,  and 
sought  to  be  set  aside,  was  entered  upon  the 
agreed  facts,  without  making  the  Guthrie 
National  Bank  a  party  or  requiring  It  to  come 
In  and  set  up  its  Interest  in  said  claims. 
That  at  the  time  the  Judgment  was  rendered 
In  favor  of  T.  F.  McKennon  a  stipulation 
was  entered  into  by  counsel  for  said  Mc- 
Kennon and  the  city  attorney  for  said  city 
which  in  terms  set  forth  that  said  action  was 
subject  to  appeal  to  the  Supreme  Court,  but 
that  it  was  to  be  held  and  considered  by  the 
parties  as  a  pending  action  In  the  district 
court  until  a  cause  pending  In  the  Supreme 
Court  wherein  the  city  of  Guthrie  was  plain- 
tiff In  error  and  one  F.  B.  Lillie  was  defend- 
ant in  error  should  be  by  the  Supreme  Court 
determined,  and,  when  so  determined,  the 
determination  of  the  Supreme  Court  should 
be  entered  in  this  case  In  all  respects  as 
though  the  same  had  been  appealed  to  the 
Supreme  Court;  that  is  to  say,  If  the  Llllle 
Case  was  affirmed  by  the  Supreme  Court, 
such  affirmation  should  be  entered  and  con- 
sidered as  an  affirmation  by  the  Supreme 
Court  of  the  pending  case,  and  a  reversal 
would  likewise  operate  as  a  reversal  of  the 
said  action.  The  record  shows  that  the  case 
of  City  of  Guthrie  v.  Llllle  was  finally  dis- 
posed of  in  the  Supreme  Court  June  10,  1902, 
without  judgment  upon  the  merits  of  the  ap- 
peal. The  petition  averred  that  the  plaintiff 
was  without  adequate  remedy,  except  In 
equity,  and  prayed  for  judgment  vacating  the 
McKennon  judgment,  and  for  an  order  stay- 
ing and  enjoining  its  enforcement  by  the 
Bald  defendant  McKennon. 

Two  questions  are  now  presented  for  the 
consideration  of  this  court:  First,  was  this 
action  at  the  time  of  Its  commencement  bar- 
red by  the  statute  of  limitations?  and,  sec- 
ond, does  the  petition  state  facts  sufficient  to 
constitute  a  cause  of  action  In  favor  of  the 
plaintiff  and  against  the  defendant?  On  be- 
half of  the  defendant  In  error  it  is  urged  that 
the  two-year  statute  of  limitations  provided 
for  In  sections  5C{)  and  .TC2  of  Civil  Code 
(Wilson's  Kev.  &  Ann.  St.  100.%  §$  4767,  4760) 
governs  the  rights  of  the  parties  In  this  ac- 
tion, and  that  by  reason  of  It  the  cause  was 
barred  at  the  time  It  was  commenced.  In 
response  to  this  position  of  defendant  In 
error  the  plaintiff  in  error  presents  two  propo- 
sitions— the  first  that,  under  the  stipulation 
"that  the  cause  should  remain  a  pending  ac- 
tion until  the  TJllIe  Case  was  disposed  of  In 
the  Supi-eme  Court,"  such  case  not  having 
been  disposed  of  In  the  Supreme  Court  until 
June  10,  1902,  the  two-year  statute  had  not 
run  at  the  date  of  the  commencement  of  this 
action,  October  30,  1903;  and,  second,  that 
the  right  of  the  plaintiff  to  bring  this  action 
was  not  governed  exclusively  by  the  provi- 


sions of  sections  509  and  562  of  the  Code,  but 
rather  by  section  18  (Wilson's  Rev.  &  Ann. 
St.  1903,  §  4216)  which  provides  in  substance 
that  an  action  for  relief  on  the  ground  of 
fraud  shall  not  be  deemed  to  have  accrued 
until  the  discovery  of  the  fraud,  and  shall 
be  barred  within  two  years  thereafter;  the 
petition  alleging  that  the  fraud  complained 
of  was  not  discovered  until  July  16,  1903. 

As  to  the  first  proposition  stated,  the  posi- 
tion of  the  plaintiff  In  error  cannot  be  main- 
tained. The  judgment  entered  against  the 
city  and  In  favor  of  'McKennon  was  so  en- 
tered November  30,  1900,  under  the  provi- 
sions of  sections  509  and  562,  and  the  proce- 
dure there  provided,  for  the  vacation  of  a 
judgment,  the  statute  of  limitations  began  to 
run  when  the  judgment  was  entered,  and  the 
fact  that  it  might  be  vacated  or  modified 
upon  an  appeal  does  not  affect  the  running 
of  the  statute.  Such  statute  began  to  run 
when  the  judgment  was  rendered,  and  the 
right  to  proceed  under  such  statute  was  bar- 
red two  years  thereafter,  and  this  time  elaps- 
ed one  year  before  this  action  was  commen- 
ced. The  stay  of  execution,  provided  for  In 
the  agreement  entered  of  record  to  the  effect 
that  the  judgment  should  abide  the  deter- 
mination of  the  Supreme  Court  In  the  Llllle 
Case,  was  equivalent  to  a  procedure  In  error 
to  reverse,  vacate,  or  modify  the  judgment 
upon  the  grounds  of  error  in  the  procedure 
by  which  It  was  obtained.  Such  agreement 
did  not  Involve  a  question  of  fraud  extrane- 
ous of  the  record,  and  therefore  had  no  re- 
lation to  or  bearing  upon  the  question  of 
fraud  practiced  In  obtaining  the  Judgment. 
The  statute  under  consideration  provides  that 
the  limitations  provided  for  shall  begin  to 
run  from  the  date  of  Judgment,  and  we  think 
It  did  begin  to  run  In  this  case  November  20, 
1000,  If  the  rights  of  the  parties  are  to  be 
measured  by  the  limitations  provided  for  In 
sections  560  and  562. 

This  brings  us  to  the  consideration  of  the 
second  proposition  of  the  plaintiff  In  error, 
to  wit,  that  the  action  may  properly  be  sus- 
tained because  of  the  fact  that  limitations 
upon  actions  of  this  kind  do  not  begin  to 
run  against  the  right  to  maintain  the  same 
until  after  the  discovery  of  the  fraud.  In 
this  we  think  the  plaintiff  In  error  Is  correct. 
Sections  509  and  502  are  provisions  of  the 
Code  of  Civil  Procedure  which  relate  to  pro- 
ceedings to  reverse,  vacate,  or  modify  Judg- 
ments or  orders  In  the  courts  In  which  they 
are  rendered,  tfnder  such  statute  and  the 
proceeding  provided  for  an  affirmative  Judg- 
ment reversing,  vacating,  or  modifying  the 
judgment  to  which  the  proceeding  relates 
would  leave  the  action  pending  In  the  court 
for  trial  as  It  stood  before  the  alleged  fraud- 
ulent judgment  was  entered,  or  It  would  au- 
thorize the  entry  of  some  other  Judgment  If, 
as  a  conclusion  of  the  proceedings,  It  should 
be  determined  that  the  original  judgment 
should  be  modified;  and  a  proceeding  for 
such    purpose,    although    based    upon    the 
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ground  of  fraud  in  procuring  tbe  original 
judgment,  must  be  commenced  within  two 
years  from  tlie  date  of  such  judgment  or  tbe 
proceeding  will  not  lie.  But  that  Is  not  this 
case.  Xliis  is  an  equitable  action  to  cancel 
or  enjoin  the  enforcement  of  an  adverse 
right,  upon  the  ground  that  it  was  fraudu- 
lently obtained;  and  we  think  it  Immaterial 
whether  the  right  obtained  by  fraud  and  de- 
ception was  a  judgment  which  might  be  en- 
forced against  the  person  deceived  and  de- 
frauded, or  the  acquiring  by  such  means  of 
title  to  specific  real  or  personal  property. 
The  injury  complained  of  amounts  to  the  same 
thing.  It  is  the  deprivation  of  legal  right 
and  equity,  and  this  action  is  brought  for  tbe 
purpose  of  canceling  a  judgment  or  a  right 
complained  of  as  having  been  fraudulently 
obtained.  The  judgment  prayed  for  seeks 
the  absolute  cancellation  and  nullification  of 
tbe  judgment  complained  of,  on  the  ground  of 
fraud,  and  was,  therefore,  a  civil  action,  as 
contemplated  by  article  3  of  tbe  Code  of  Civil 
Procedure,  and  subdivision  2  of  section  18  of 
said  article,  wbicb  provides  that  the  same 
may  be  brought  within  two  years  after  the 
discovery  of  the  fraud,  or,  rather,  that  such 
cause  of  action  did  not  accrue  until  tbe  time 
of  tbe  discovery  of  the  fraud,  and  might  be 
brought  withiu  two  years  from  that  date. 
The  petition  alleges  that  the  fraud  or  fraudu- 
lent transaction  complained  of  was  not  dis- 
covered until  July  15,  1903,  and,  the  action 
having  been  brought  October  30,  1903,  it  was 
brought  within  time  under  tbe  provisions  of 
this  statute,  and  was  not  barred  by  its  lim- 
itations. 

Tbe  demurrer  under  consideration  chal- 
lenges tbe  sufllciencj'  of  tbe  petition  to  con- 
stitute a  cause  of  action;  and,  considering 
the  allegations  of  tbe  petition  under  this 
ground  of  tbe  demurrer,  we  say  generally 
that  a  party  may  have  a  good  defense  to  an 
action,  but,  if  he  fails  to  make  such  defense 
when  the  case  is  called  for  trial,  he  will  not 
be  permitted  to  come  in  afterwards  and  say 
tliat  the  judgment  was  wrong,  simply  because 
be  had  a  good  defense.  On  tbe  other  band. 
If  a  party  Is  prevented  by  fraud  from  mak- 
ing bis  defense,  such  fraud  vitiates  any  right 
acquired.  This  brings  us  to  a  consideration 
of  the  petition  with  reference  to  the  allega- 
tions of  fraud  therein  contained,  and  tbe 
suffleiency  of  such  allegations  to  justify  an 
annulment  of  such  judgment  on  account  of 
the  acts  of  fraud  therein  complained  of. 

The  allegations  of  the  petition  hereinbefore 
stated  and  set  forth,  and  wbicb  are  relied  on 
as  sufficient  to  vitiate  tbe  judgment  com- 
plained of,  are.  first,  that  T.  F.  McKennon 
knew,  when  he  brought  suit  as  administrator 
of  tbe  estate  of  Francis  B.  McKennon,  that 
such  estate  was  not  at  that  time  the  owner 
of  the  items  of  Indebtedness  for  the  recovery 
of  which  judgment  was  asked ;  second,  that 
the  mayor  and  members  of  tbe  city  council, 
including  the  city  attorney,  were  deceived  by 
tbe  sworn  statements  and  allegations  of  tbe 


said  T.  F.  McKennon  In  bis  said  action,  and 
by  bis  oral  and  positive  statements  to  Adel- 
bert  Hughes,  during  tbe  pendency  of  said  ac- 
tion, that  be  was  in  possession  and  control 
of  tbe  items  of  indebtedness  sued  on.  and 
the  owner  of  the  same,  which  statements 
were  false,  and  made  for  the  purpose  of  de- 
ceiving tbe  plaintiff  and  its  officers,  and  did 
deceive  them,  and  that  by  reason  of  the  ver- 
ified petition  vf  said  McKennon  and  bis  said 
declaration  of  ownership  Adeibert  Hughes, 
city  attorney  of  said  city,  was  deceived,  and 
because  of  sucb  deception  entered  into  tbe 
stipulation  under  and  by  force  of  wbicb  tbe 
Judgment  was  rendered,  which  stipulation, 
among  other  things,  admitted  the  ownership 
by  T.  F.  McKennon  as  administrator,  of  tbe 
Items  sued  on.  We  are  of  the  opinion  that 
this  Is  not  a  sufiicient  allegation  of  fraud  to 
justify  the  annulment  of  a  judgment  enter- 
ed in  a  cause  uiK>n  a  stipulation  or  agree- 
ment as  to  tbe  facts  in  the  case.  We  think 
that  tbe  declaration  of  a  party  litigant  to 
tbe  effect  that  be  has  a  right  to  recover  be- 
cause of  his  ownership  of  tbe  chose  in  ac- 
tion is  not  tbe  practice  of  such  deceit  and 
fraud  as  is  contemplated  in  tbe  axiom  that 
fraud  vitiates  and  annuls  any  right  acquired 
by  it. 

In  the  consideration  of  this  matter,  tiow- 
ever,  we  are  not  left  to  tbe  consideration 
alone  of  tbe  bare  allegations  of  tbe  petition 
to  the  effect  that  the  defendant  was  deceived 
by  T.  F.  McKennon;  for,  turning  to  Jiis 
(McKennon's)  petition  and  verification  of 
tbe  same,  shown  by  the  record,  we  find  tbe 
allegations  such  as  to  put  a  man  of  ordinary 
prudence  upon  his  Inquiry,  for  it  is  there 
averred  "that  the  Guthrie  National  Bank 
claims  some  Interest  in  a  portion  of  the  said 
claims,  the  exact  nature  of  which  the  plain- 
tiff is  not  able  to  state."  And  In  the  prayer 
for  relief  the  Interest  of  the  Guthrie  Nation- 
al Bank  was  noted  in  the  following  lan- 
guage: "Plaintiff  further  prays  that,  if  it 
be  necessary  in  order  to  fully  determine  the 
matters  and  things  herein  Involved,  tbe  said 
Guthrie  National  Bank  may  be  impleaded 
herein  and  required  to  set  up  any  claim 
which  It  may  have  upon  any  of  the  said 
claims  hereinbefore  set  out  and  referred  to." 
And  tbe  verification  of  said  petition  by  T. 
F.  McKennon  was  as  follows:  "T.  F.  Mc- 
Kennon, being  first  duly  sworn,  upon  bis 
oath  deposes  and  says  that  he  is  tbe  admin- 
istrator of  Francis  B.  McKennon  in  tbe 
above-entitled  proceeding;  that  he  is  the 
bona  fide  owner  and  holder  of  tbe  claims  de- 
scribed in  the  foregoing  application  and  mo- 
tion, to  the  best  of  his  knowledge  and  be- 
lief, except  such  interest.  If  any,  as  the  Guth- 
rie National  Bank  may  have  or  hold  in  a 
portion  of  the  said  claims."  Now,  when  we 
remember  that  tbe  basis  of  this  action  is  the 
fact,  as  alleged,  that  the  Guthrie  National 
Bank,  at  the  time  McKennon  brought  this 
action,  had  already  reduced  the  items  of  debt 
claimed  by  McKennon  to  Judgment,  and  it  is 
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because  of  that  alleged  fact  that  It  Is  now 
sought  to  set  aside  the  judgment  of  McKen- 
non,  we  have  before  us,  we  think,  not  an  ac- 
tionable question  of  fraud,  but  rather  a  ques- 
tion of  negligence,  in  which  the  one  guilty 
of  negligence  is  seeking  relief  from  the  legiti- 
mate result  of  bis  own  acts;  for  the  peti- 
tion of  McKeunon  upon  which  judgment  was 
confessed  gave  notice  of  tixe  possible  adverse 
claim  of  the  Guthrie  National  Bank,  and  the 
Teriflcatlon  was  modified  to  except  the  claims 
of  the  Outhrie  National  Bank,  whatever  they 
might  be.  To  confess  Judgment  upon  a  peti- 
tion containing  such  allegations  precludes 
the  plea  that  the  confession  was  the  result 
of  fraud  in  claiming  to  be  the  owner  of  the 
items  sued  upon,  when  in  fact  they  were 
owned  by  the  Guthrie  National  Bank. 

The  courts  from  time  immemorial  have 
laid  down  the  doctrine  in  fraud  cases  that 
what  is  sufficient  to  put  a  man  of  ordinary 
Intelligence  upon  inquiry  touching  a  particu- 
lar fact  is  equivalent  to  the  ultimate  knowl- 
edge of  the  existence  of  such  fact;  and, 
tried  by  this  rule,  the  city  of  Guthrie  must 
be  held  to  have  had  knowledge  of  the  right 
of  the  Guthrie  National  Bank  in  the  items 
sued  on  at  the  time  judgment  was  confessed, 
and  which  judgment  is  now  herein  complain- 
ed of.  The  allegations  iu  and  verification  of 
the  petition  of  McKennon,  which  was  before 
the  lower  court  at  the  time  the  demurrer 
was  Bustaine<l  to  the  petition  herein,  were, 
we  think,  sufficient  to  justify  that  court  in 
sustaining  a  demurrer  to  the  petition,  which 
attempted  to  set  up  a  cause  of  action  upon 
the  ground  of  fraud  in  procuring  the  judg- 
ment complained  of.  The  following  author- 
ities are  instructive  upon  this  proirasltlon : 
Wood  V.  Carpenter,  101  U.  8.  141,  23  L.  Ed. 
807;  U.  S.  V.  Throckmorton,  98  U.  S.  61,  25 
L.  Ed.  m;  Crim  v.  Handley,  W  U.  S.  632, 
24  L.  Ed.  216;  Andres  v.  Millard  (C.  C.) 
70  Fed.  ."1.');  Nevlns  v.  McKee.  61  Tex.  412; 
Snow  V.  Mitchell,  37  Kan.  6<i9,  13  Pac.  224, 
16  Pac.  737 ;  Brownson  v.  Reynolds,  77  Tex. 
234,  13  S.  W.  986 ;  Carolus  v.  Koch,  72  Mo. 
64.5;  Zellerback  v  Allenberg,  67  Cal.  296,  7 
Pac.  J)08. 

The  Judgment  of  the  court  below  is  affirm- 
ed. All  the  Justices  concurring,  except  BUR- 
FORD,  C.  J.,  who  presided  In  the  trial  court, 
not  sitting,  and  IRWIN  and  GARBER,  JJ., 
absent. 


GAFFNEY  v.  CLINE  et  al. 
(Siiprpmc  Court  of  Oklahoma.     Sept  5.  1907.) 

1.  Appeal  —  Review— Sufficiency  or  Evi- 
dence. 

A  judRment  will  not  be  reversed  by  this 
court  on  account  of  the  insuffloieucy  of  evi- 
dence, when  the  evidence  reasonably  supports 
the  same. 

[Ed.  Note. — For  oases  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i|  3028-3034.] 

2.  Same— Findings  of  Trial  Court. 

When  a  trial  court,  in  a  case  tried  to  it 
without  a  jury,  finds  that  one  of  'Ve  parties 


was  guilty  of  fraud  and  undue  influence,  and 
that  the  other  party  was  incapable  of  contract- 
ing by  reason  of  being  intoxicated  at  the  time, 
and  the  evidence  reasonably  supports  such  find- 
ings, they  will  not  be  disturbed  by  this  court 
on  appeal,  on  the  theory  ttiat  they  are  against 
the  weight  of  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  J$  3979-.S082.] 

3.  Tmal— General  Findings. 

A  general  finding  for  a  party  to  an  action 
is  equivalent  to  finding  in  his  favor  each  fact 
in  issue  in  the  case. 

FEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  J  960.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Logan  County; 
before  Justice  Jno.  H.  Burford. 

Action  by  Robert  A.  Gaffney  against  Al- 
bert Cline  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Cotteral  &  Homor,  for  plaintiff  In  error. 
JIartIn,  Tibbetts  &  Green,  for  defendants  In 
error. 

BUBWELL,  J.  Robert  Gaffney,  on  Novem- 
ber 4,  1903,  traded  to  Albert  Cline  lots  num- 
bered 7  and  8  in  block  numl)ered  6  in  West 
Guthrie,  Logan  county,  for  a  farm  of  80 
acres,  described  as  follows:  The  N.  %  of 
the  S.  W.  V4  of  section  29,  in  township  17  N., 
of  range  1  W.,  in  Logan  county.  The  deeds 
of  the  respective  parties  were  executed  and 
delivered  to  P.  Jelsma,  who  was  to  hold  them, 
as  well  as  a  note  for  $367.67  and  a  mortgage 
on  the  farm  land  executed  by  Gaffney  to 
Cline  for  the  difference  In  the  trade,  until 
abstracts  were  furnished.  These  papers  were 
sealed  up  in  an  envelope  upon  which  was  in- 
dorsed by  the  parties  the  following:  "Deliv- 
er these  papers,  when  called  for  by  R.  A. 
Gaftney  or  Albert  Cline,  as  soon  as  abstracts 
show  title  as  per  deeds."  Jelsma  having  re- 
fused to  deliver  the  papers  conveying  the 
80  acres  of  land  to  Gaffney,  the  latter  com- 
menced an  action  to  compel  him  to  do  so. 
Cllne  filed  an  an.swer,  which  was  a  general 
denial,  and  also  alleged  fraud  and  undue  In- 
fluence, and  claimed  that  at  the  time  the 
papers  were  exec-uted  he  was  intoxicated  and 
incapable  of  making  a  legal  contract.  The 
answer  contains  other  defenses,  but  we  will 
not  discuss  them,  although  they  have  been 
considered.  The  court  rendered  judgment  for 
Cline  and  against  Gaffney  for  costs,  denying 
plaintiff  any  relief,  and  ordered  Jelsma  to  re- 
turn to  Gaffney  and  (Jllne  the  papers  execut- 
ed by  them,  respectively. 

The  record  really  presents  the  question  as 
to  whether  or  not  the  evidence  supports  the 
judgment.  We  think  it  reasonably  supports 
It,  and  therefore  must  aflSrm  the  same.  The 
court  evidently  concluded  that  Jelsma,  who 
Cline  alleged^  pretended  to  act  as  his  agent, 
conspired  with  Gaffney  to  cheat  and  defraud 
Cllne  out  of  his  farm,  and  that  Jelsma  tried 
to  get  Cline  drunk  for  that  purpose.  That 
Cllne  was  drunk  there  can  tie  no  doubt  under 
the  evidence,  and  as  to  whether  or  not  he 
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was  Intoxicated  to  that  extent  that  be  was 
incapable  of  making  a  legal  contract  this 
court  will  take  the  finding  of  the  trial  court, 
It  being  reasonably  supporte<l  by  the  evidence. 
The  whole  transaction  has  the  earmarks  of  a 
sharp  deal  and  a  combination  of  effort  on  the 
part  of  Gaffuey  and  Jelsma  to  take  advantage 
of  Cliue's  Intoxicated  condition;  and  It  Is 
Just  that  they  be  denied  the  fruits  of  such 
conduct 

The  Judgment  of  the  lower  court  is  hereby 
afilrmed,  at  the  cost  of  the  appellant.  AH  of 
the  Justices  concurring,  except  BURFORD 
C.  J.,  who  presided  at  the  trial  below,  not 
sitting,  and  IRWIN,  J.,  absent. 


GATES  V.   SETTLERS'  MILLING,  CANAL 
&   RESERVOIR   CO.   et   al. 

(Supreme  Court  of  Oklahoma.     Sept.  4,  1907.) 

1.  Waters  and  Water  Courses— Irrigation 
— Prior  Right. 

The  right  to  the  use  of  water  from  a  pub- 
lic stream  for  irrigation  purposes  depends  upon 
the  construction  of  appropriate  ditches,  the 
conducting  of  water  through  auch  ditches  to 
the  place  of  intended  application,  and  the  ap- 
plication of  such  water  to  beneficial  uses,  all 
within  a  reasonable  time;  and  he  has  the  best 
right  who  is  first  in  time. 

2.  Appeai,— Review— Findings    of    Court. 

Where  the  question  of  priority  of  right  to 
divert  water  from  a  running  stream  for  the 
purposes  of  irrigation,  and  the  question  as  to 
whether  either  of  the  claimants  had  used  rea- 
sonable diligence  in  prosecuting  his  work  and 
in  making  application  to  beneficial  uses  of  the 
water,  are  controverted  questions  of  fact,  de- 
pendent upon  the  weight  of  contradictory  testi- 
mony and  the  credibility  of  witnesses,  this 
court  will  not  disturb  the  finding  of  the  trial 
court,  if  there  is  competent  evidence  reasonably 
tending  to  support  the  finding  and  Judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  gg  392R-3934.] 

8.  Waters  and  Water  Courses  —  Prioritt 
OF  Water  Rights— Distribution. 

Where  there  are  conflicting  claims  for  pri- 
ority in  the  use  of  water  rights  for  irrigation 
purposes,  the  court,  in  an  application  for  in- 
junction, may  make  equitable  distribution  of 
the  supply  of  water  according  to  the  priority  of 
the  claimants  and  the  quantity  each  has  by  his 
labor  and  diligence  acquired  the  right  to  divert. 

4.  Appeal  —  Review  —  Conflicting  Evi- 
dence. 

AVhere  a  question  depends  upon  the  weight 
of  the  evidence  for  its  determination,  and  the 
evidence  is  conflicting,  or  of  a  vague  and  un- 
certain character,  the  appellate  court  will  not 
review  such  question. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Woodward 
County;   before  Justice  John  L.  Pnucoast. 

Action  by  C.  W.  Gates  against  the  Settlers' 
Milling,  Canal  &  Reservoir  (Company  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
brings  error.     Affirmed. 

Stanley  &  Stanley,  D.  P.  Marum,  and  Stan- 
ley, Vermilion  &  Evans,  for  plaintiff  In  error. 
F.  C.  Price  and  Charles  Swlndall,  for  defend- 
ants in  error. 


BURFORD,  C.  J.  This  action  involves  the 
question  of  priority  of  right  to  divert  water 
from  the  Cimarron  river  for  irrigation  pur- 
poses. Oklahoma  has  not  so  far  been  credit- 
ed to  the  arid  belt,  and  agriculture  has  been 
successfully  conducted  by  the  aid  of  nature's 
supply  of  moisture;  but  in  some  localities, 
in  the  higher  altitudes  pertaining  to  the  ex- 
treme western  counties  of  the  territory,  irri- 
gation upon  a  small  scale  has  been  profitably 
resorted  to,  and  an  increasing  public  interest 
is  being  developed  In  not  only  the  expediency, 
but  the  necessity,  for  extensive  irrigation  of 
agricultural  and  meadow  lands  In  the  fer- 
tile valleys  of  western  Oklahoma.  In  the 
year  1897  our  Legislature  passed  an  irrigation 
act.  1  Wilson's  Rev.  &  Ann.  St.  1003,  p.  814, 
c.  44,  {§  3282-3304.  This  statute  was  reiieal- 
ed  in  1905,  and  a  more  comprehensive  law 
substituted,  which  Is  still  In  fon-e.  Laws 
1905,  p.  274,  c.  21,  art.  1.  It  Is  conceded  that 
neither  of  the  parties  to  this  litigation  pro- 
ceeded under  either  of  these  statutes;  but 
both,  as  we  understand  the  case,  base  their 
claims  upon  the  general  rule  of  law  applicable 
to  such  cases.  Tet,  If  any  rights  were  ac- 
quired and  became  vested  under  the  statute 
of  1897,  the  statutory  provisions  must  control 
as  to  such  rights. 

It  appears  from  the  record  that  the  plain- 
tiff in  error.  Gates,  commenced  his  suit  In  the 
district  court  of  Woodward  county  against 
the  Settlers'  Milling,  Canal  t  Reservoir  Com- 
pany on  November  6,  1903,  to  enjoin  the  de- 
fendants from  diverting  water  from  the  Ci- 
marron river,  on  the  ground  that  such  diver- 
sion was  a  material  Interference  with  a  prior 
right  acquired  by  him  to  the  use  of  the  wa- 
ter for  irrigation  purposes.  Gates  bases  his 
claim  to  priority  upon  an  appropriation  made 
by  J.  H.  Williamson,  through  a  ditch  con- 
structed in  the  early  part  of  the  year  1901, 
which  was  about  three  miles  in  length  and 
took  the  water  from  the  river  about  two 
miles  below  the  point  where  the  defendant's 
ditch  connected  with  the  river.  Williamson 
sold  his  land  and  ditch  and  his  water  rights 
to  (xates  in  July,  l!t02.  A  portion  of  the  flow 
of  water  in  the  Cimarron  river  was  actually 
aiipi-opriatcd  to  l)encficlal  uses  for  aftrlcultur- 
al  puriK)scs  during  the  years  1001  and  1902, 
The  irrigating  ditch  usetl  by  the  defendants, 
which  is  made  tlie  subject-matter  of  this  con- 
troversy, was  conmioucad  almut  the  year 
ltK)2,  and  has  Its  headgate  above  the  point 
where  the  plaintiff  procures  his  water  supply. 
But  It  Is  contended  that  this  ditch  Is  but  a 
continuation  and  change  of  work  l>egun  In 
180G  and  continuously  carried  on  until  the 
time  of  the  bringing  of  this  suit.  The  Set- 
tlers' Milling,  Canal  &  Reservoir  Company 
was  Incorporated  under  the  laws  of  the  ter- 
ritory of  Oklahoma  on  June  4,  1895,  for  the 
purijose,  as  shown  by  its  articles  of  Incorpora- 
tion, of  "constructing  a  ditch  to  convey  water 
to  lands  to  be  used  for  milling  purposes,  or 
for    the  purpose   of   irrigation  of   farming 
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lands."  The  Btockbolders  and  officers  of  this 
company  were  the  farmers  and  landowners 
wliose  lands  were  to  be  benefited  by  the  Ir- 
rigation project,  and  the  capital  stock  paid 
In  consisted  almost  entirely  of  the  work  done 
by  the  Indirldual  stockholders  In  constructing 
the  ditch,  dam,  flumes,  and  other  necessary 
work  In  repairing  the  same.  The  year  the 
company  was  Incorporated  It  did  some  work 
In  repairing  and  strengthening  a  dam  In  the 
Cimarron  river  which  had  been  partially  con- 
structed and  used  by  Mr.  Mophet,  one  of 
the  stockholders  and  the  president  of  the  com- 
pany. About  150  loads  of  stone  were  hauled 
and  dumped  into  the  river  bed  to  strengthen 
the  old  dam.  The  purpose  of  the  company 
was  to  divert  the  water  from  this  point  and 
make  use  of  the  old  Mophet  ditch,  which  It 
seems  the  corporation  succeeded  to  by  com- 
mon consent.  In  the  spring  of  1896  100  loads 
more  of  stone  were  put  In  to  support  the  old 
dam.  Later  on  In  the  year  a  break  occurred 
In  the  dam,  and  piling  was  driven  In  and 
supported  by  more  stone  put  In  for  that  pur- 
imse.  The  dam  was  completed  across  the 
river,  225  feet  In  length.  Owing  to  frequent 
rises  In  the  river  that  year,  heavy  timbers 
and  sod  were  used  to  strengthen  and  repair 
the  work,  which  was  completed  at  an  esti- 
mated cost  of  $2,000.  This  Improvement  was 
a  distance  of  12  miles  from  a  railway  sta- 
tion. In  a  sparsely  settled  country,  and  40 
miles  from  where  some  of  the  timbers  and 
piling  had  to  be  obtained  and  hauled.  The 
company  also  caused  a  survey  to  be  made 
from  the  old  Mophet  headgate,  along  the  old 
Mophet  ditch.  In  an  easterly  course  a  short 
distance,  and  thence  continuing  east  to  Horse 
creek,  where  it  was  necessary  to  construct  a 
flume  to  carry  tlie  water  across  this  creek. 
The  old  ditch  was  cleaned  out,  and  a  new  por- 
tion constructed  and  completed,  a  distance  of 
one  mile,  from  the  old  beadgate  to  Horse 
creek.  In  the  spring  of  1897  work  was  begun 
upon  the  flume,  which  was  constructed  by 
driving  three  rows  of  cedar  piling  into  the 
ground  from  8  to  11  feet,  upon  which  was 
built  of  lumber  an  aqueduct  100  feet  long  and 
16  Inches  deep  to  carry  the  water  over  the 
creek.  The  ditch  was  extended  another  half 
mile  beyond  this  flume,  and  a  full  head  of 
water  turned  in  and  conducted  through  the 
flume  and  Into  the  laterals,  carrying  the  wa- 
ter to  the  farms  of  T.  O.  Mophet  and  G.  C. 
Mophet  and  by  them  applied  to  about  40 
acres  of  land  and  crops.  The  company  also 
In  1807  applied  to  the  Secretary  of  the  Inte- 
rior for  reservoir  and  right  of  way  privi- 
leges over  tlie  public  lands,  which  applica- 
tion was  granted  and  confirmed.  It  also 
gave  notice,  under  the  provisions  of  the  stat- 
ute of  1807,  of  its  intention  to  appropriate 
water,  which  notice  was  recorded  In  the  office 
of  the  register  of  deeds  for  Beaver  county. 

Daring  tlie  year  1808  water  was  flowing 
through  this  ditch  and  flume  until  April  or 
May,  when  a  flood  in  Horse  creek  swept  the 
flume  away  and  carried  it  down  the  river. 


Instead  of  rebuilding  the  flume,  the  dltcb 
was  extended  up  the  west  side  of  Horse 
creek  one-fourth  of  a  mile,  to  a  point  where 
the  ditch  and  bed  of  the  creek  were  on  the 
same  grade,  and  the  water  was  conducted 
across  the  bed  of  the  stream,  by  throwing 
up  a  sand  barrier,  and  back  down  the  east 
side  of  the  stream,  through  a  new  ditch,  un- 
til It  again  connected  with  the  old  ditch,  and 
-was  applied  during  the  season  to  crops  east 
of  Horse  creek,  consisting  of  60  acres  of 
kafflr  and  40  acres  of  wheat.  The  ditch  and 
levees  across  Horse  creek  were  washed  out 
and  repaired  a  number  of  times  during  the 
season  of  1898.  In  1899  the  levee  across 
Horse  creek  was  rebuilt,  and  the  water  was 
applied  to  70  acres  of  land,  some  of  which 
was  meadow.  A  rise  in  the  river  wrecked 
one  end  of  the  dam,  and  it  was  repaired  by 
putting  in  rock  and  piling.  In  1900  the 
ditch  was  completed  to  Red  BluflT.  making 
S%  miles  of  ditch  built  by  the  defendant 
company,  and  130  acres  prepared  for  crop, 
which  It  was  the  purpose  to  Irrigate,  and 
water  was  applied  to  100  acres.  On  April  8, 
1900.  an  unprecedented  rise  in  the  river 
caused  It  to  cut  a  new  channel,  running 
straight  across  and  cutting  off  the  Horseshoe 
bend,  and  leaving  the  diversion  improve- 
ments of  the  Settlers'  Company  a  mile  south 
of  the  new  channel,  and  completely  cutting 
off  its  water  supply.  An  attempt  was  made 
by  the  company  to  turn  the  river  back  Into 
its  old  channel  by  damming  the  cut-off,  and 
about  400  loads  of  stone,  sand,  brush,  and 
other  obstructions  were  placed  in  the  chan- 
nels, without  beneficial  results.  It  was  then 
found  necessary  to  go  farther  up  the  river, 
and  divert  the  water  at  a  new  point,  and  con- 
struct a  new  ditch  to  a  connection  with  the 
old  ditch  at  the  old  headg.ite;  and  this  was 
done  and  the  water  turned  into  it  It  was 
then  discovered  that  the  channel  of  the  river 
had  cut  below  the  bed  of  the  ditch,  and  the 
water  would  not  rise  high  enough  to  flow 
through  the  old  ditch.  The  next  year  (1901) 
the  extension  ditch  was  deepened  and  the 
water  corried  to  the  old  beadgate,  across 
Horse  creek  by  the  sand  levee,  and  applied 
to  a  small  area  of  laud.  This  raised  the 
sheet  water  so  as  to  produce  subirrigation 
for  130  acres  of  crops  and  70  acres  of  grass 
land.  The  river  chamiel  at  the  cut-off  con- 
tinued to  deepen,  and  the  sand  dam  washed 
out,  and  the  ditch  filled  with  sand  for  sev- 
eral rods  before  the  next  season,  and  after 
repeated  efforts  to  overcome  the  difficulties 
it  was  determined  to  abandon  this  scheme 
and  adopt  a  new  point  of  diversion  and 
scheme  of  distribution.  In  the  spring  of 
1002  the  company  selected  a'taew  point  of 
diversion,  where  Horse  creek  empties  into 
the  Cimarron,  and  coustructed  a  dltvh  from 
this  point  to  a  connection  with  the  old  ditch 
between  there  and  Red  Bluff,  and  paralleled 
It  Into  the  valley  designed  to  be  Irrigated. 
This  new  route  reached  practically  the  same 
territory  to  be  Irrigated,  ran  in  the  old  cbau- 
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nel  a  portion  ot  the  way,  and  followed  the 
old  right  of  way  for  some  distance.  The 
work  made  good  progress,  and  at  the  time 
of  the  trial  about  eight  miles  of  ditch  and 
laterals  were  completed,  and  seyeral  hun- 
dred acres  of  land  were  receiving  water. 
This  last  improvement  is  the  one  attacked 
by  plaintiff's  petition.  At  the  time  this 
new  route  was  adopted  and  the  new  work 
done  the  plaintiff  had  appropriated  a  por- 
tion of  the  flow  of  the  river  for  his  uses,  and 
the  priority  of  the  contesting  claimants  is 
the  sole  question  for  determination. 

The  cause  was  tried  to  the  court  without 
the  Intervention  of  a  Jury,  and  a  decree  en- 
tered making  an  equitable  distribution  of 
the  water  according  to  the  amount  that  each 
had  actually  appropriated  for  beneficial  uses, 
as  shown  by  the  evidence  and  as  found  by 
the  court,  at  the  time  the  suit  was  Instituted. 
The  court  made  a  general  finding  uix>n 
which  the  decree  was  based.  It  Is  contended 
that  the  court  found  certain  facts  specially, 
and  we  are  asked  to  apply  the  law  to  these 
findings.  A  close  inspection  of  the  record 
fails  to  disclose  that  any  request  was  ever 
made  by  either  party  for  a  special  finding  of 
fact,  and  In  the  absence  of  such  request  the 
finding  of  the  court,  however  full  and  com- 
plete, amounts  to  no  more  than  a  general 
finding.  8  Enc.  PI.  &  Pr.  933-935;  Conner  et 
al.  V.  Town  of  Marion,  112  Ind.  517,  14  N. 
E.  488;  Caress  v.  Foster,  62  Ind.  145;  Bake 
V.  Smiley,  84  Ind.  212.  Nor  will  the  incor- 
poration of  the  orat  opinion  of  the  court  in- 
to the  case-made  give  it  any  special  signif- 
icance, and  this  court  will  only  look  to  the 
record  as  embraced  in  the  entry  upon  the 
journal.  This  question  was  specifically  de- 
cided in  6u8S  V.  Nelson,  14  Okl.  296,  78  Pae. 
172. 

The  ditch  of  the  plaintiff  was  t>egun  in 
January,  1901,  and  carried  on  to  completion 
in  May,  1901,  when  the  water  was  conducted 
through  the  ditches  and  water  actually  ap- 
plied to  the  irrigation  of  cultivated  lands. 
It  seems  the  settled  law  in  the  states  where 
irrigation  problems  have  been  dealt  with 
that.  In  order  to  acquire  a  vested  right  in 
the  use  of  water  for  such  purposes  from  the 
public  streams,  three  things  must  concur: 
There  must  be  the  construction  of  ditches 
or  channels  for  carrying  the  water;  the 
water  must  be  diverted  into  the  artificial 
channels,  and  carried  through  them  to  the 
place  to  be  used;  and  it  must  be  actually  ap- 
plied to  beneficial  uses,  and  he  has  the  best 
right  who  Is  first  in  time.  The  plaintiff  in 
error  contends,  first,  that  the  defendant's 
present  place  of  diversion  and  location  of 
its  ditch  is  not  a  continuation  of  the  former 
works,  and  that  Its  right  of  appropriation 
must  be  confined  to  the  time  of  the  con- 
struction of  its  last  diversion  works  and  ap- 
propriation; and,  secondly,  that,  if  the  last 
work  done  Is  a  continuation  of  the  former 
efforts,  the  work  was  not  carried  on  with 
such  diligence  aa  to  warrant  its  claim  of 


priority.  There  seems  to  be  no  serious  dif- 
ficulty in  determining  the  law  on  these  ques- 
tions; but  the  dilBculty,  if  any,  lies  in  the 
application  of  the  law  to  the  facts.  The  law 
requires  that  there  must  be  reasonable  dili- 
gence by  one  Intending  to  appropriate  water 
from  a  stream,  both  in  the  prosecution  of 
the  improvements  necessary  to  conduct  the 
water  to  the  place  of  use  and  in  the  ap- 
plication of  the  water  to  beneficial  uses. 
Moss  T.  Rose,  27  Or.  595,  41  Pac.  666,  50 
Am.  St  Rep.  743;  Arnold  t.  Passavant,  19 
Mont.  575,  49  Pac.  400;  Conaut  v.  Jones,  3 
Idaho,  606,  32  Pac.  250;  Senior  t.  Anderson. 
115  Cal.  490,  47  Pac.  454;  Elliot  v.  Whit- 
more,  23  Utah,  342,  65  Pac.  73,  90  Am.  St. 
Rep.  700;  Hall  v.  Blackman,  S  Idaho,  272. 
68  Pac.  21;  Gould  on  Waters,  Sf  226-239; 
Long  on  Irrigation,  {  47;  Ft  Morgan  haatl 
Co.  V.  South  Platte  Ditch  Co.,  18  Colo.  1,  30 
Pac.  1032,  36  Am.  St.  Rep.  259;  Becker  v. 
Marble  Creek  Co..  15  Utah,  225,  49  Pac.  883; 
Kinney  on  Irrigation,  §  164;  Union  Mill  & 
Mining  Co.  v.  Dangberg  (C.  C.)  81  Fed.  75. 
And  a  failure  to  use  due  diligence  will  be 
treated  as  an  abandonment  as  against  a  sub- 
I  sequent  appropriator  whose  right  has  at- 
tached pending  the  completion  of  the  first 
appropriator's  right 

But  both  questions  of  fact  contended  for 
by  plaintiff  in  error  were  determined  against 
him  by  the  trial  court.  There  was  a  large 
number  of  witnesses  examined,  and  some  of 
the  testimony  is  of  a  vague  and  micertaln 
character,  while  some  is  contradictory;  but 
there  is  competent  evidence  reasonably  tend- 
ing to  support  the  finding  and  Judgment  of 
the  court  Practically  all  the  evidence  In- 
troduced was  upon  the  question  of  the  work 
done  each  year  by  the  defendant  Settlers' 
Company  and  its  predecessors  in  their  efforts 
to  successfully  conduct  the  water  from  the 
Cimarron  river  through  the  various  channels 
and  fiumes  constructed  across  Horse  creek, 
and  the  number  of  acres  of  agricultural  land 
it  was  applied  to  each  year,  covering  a  period 
of  seven  or  eight  years.  It  appeared  from  the 
testimony  of  these  witnesses  that  the  Cim- 
arron river  was  a  sandy,  treacherous  stream. 
In  which  it  was  difficult  to  construct  a  dam 
or  barrier  which  would  serve  to  turn  the 
water  into  the  irrigation  ditches;  that  in  the 
spring  of  each  year  the  rises  in  the  river 
would  fill  the  ditches  with  sand  and  de- 
stroy the  dams,  flumes,  and  other  improve- 
ments; that  the  timber,  lumber,  and  mate- 
rials for  piling,  dams,  and  flumes  had  to  be 
transported  with  teams  long  distances;  and 
that  the  work  had  to  be  done  by  farmers 
and  settlers,  who  could  only  give  part  of 
their  time  to  this  work.  It  was  also  shown 
that  the  river  changed  its  channel  and  left 
the  diversion  works  a  mile  or  more  from  the 
new  channel,  effectually  cutting  off  the  sup- 
ply of  water  and  making  It  necessary  to 
survey  and  construct  another  connection  with 
the  river  at  a  new  point  of  diversion; 
and  each  year  the  company  or  its  members 
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were  making  repairs  on  the  old,  or  construct- 
ing new,  works  to  enable  them  to  utilize  the 
water  supply.  Ueaaonable  diligence  was  re- 
quired of  them.  As  to  what  constitutes  rea- 
sonable diligence  must  be  governed  by  the 
circumstances  of  each  particular  case,  and 
necessarily  varies  with  each  particular  case. 
It  is  a  question  of  fact,  and  must  be  deter- 
mined from  all  the  evidence  In  the  case. 
The  trial  court  heard  this  evidence  and 
found,  for  the  defendant  company,  that  it 
was  the  prior  appropriator  of  the  water  to 
the  amount  and  extent  It  had  actually  ap- 
plied to  beneficial  uses  at  the  time  the 
plaintiff  made  his  appropriation,  and  gave 
to  the  plaintlft  the  right,  after  this  quantity 
was  taken  by  the  defendant,  to  take  an 
amount  equal  to  the  quantity  beneflcially  ap- 
plied by  it.  after  which  the  defendant's 
right  would  again  attach  to  any  excess.  We 
cannot  disturb  this  action  of  the  trial  court. 
It  lias  l)ecome  the  settled  rule  of  this  court 
that  the  finding  of  a  court  upon  the  facts 
will  be  treated  the  same  as  the  verdict  of  a 
Jury,  and,  where  there  is  competent  evidence 
reasonably  tending  to  support  the  verdict  or 
finding,  this  court  will  not  weigh  the  evi- 
dence or  attempt  to  determine  the  prepond- 
erance, but  will  afiirm  the  action  of  the 
trial  court. 

There  are  other  questions  argued  In  the 
briefs,  but  each  of  them  depends  upon  the 
weight  of  the  evidence,  and  we  cannot  re- 
view them. 

The  Judgment  of  the  district  court  of 
Woodward  county  is  affirmed,  at  the  costs  of 
the  plaintiff  in  error.  All  the  Justices  con- 
cur, except  PANCOAST,  J.,  who  tried  the 
cni'e  below,  not  sitting,  and  IRW^IN,  J.,  ab- 
sent 


BROWN  T.  DONNELLY. 
(Supreme  Court  of  Oklahoma.    Sept  5.  1907.) 

1.  Injunction— DissoLtmoN  at  CnAMBEB»— 
Motion  by  Defendant— Review. 

A  district  judge  at  chambrrs  (proper  notice 
havinR  been  given  of  the  time  and  place  of  hear- 
ing) lias  power  to  dissolve  a  temporary  injunc- 
tion, even  though  it  was  granted  upon  a  hearing 
at  which  both  parties  were  present.  The  statute 
of  Oklahoma,  which  provides  that,  where  a 
temporary  injunction  is  granted  without  notice 
to  the  defendant,  he  may  upon  notice  apply  to 
have  the  same  dissolved,  confers  upon  the  de- 
fendant the  right  to  be  heard  by  the  court  or 
judge  upon  such  motion,  and  is  not  intended  to 
prohibit  the  court  or  jadge.  in  the  exercise  of 
discretionary  powers,  from  hearing  such  a  mo- 
tion, where  the  temporary  injunction  was  grant- 
ed upon  notice  in  the  first  instance.  Tliis  court 
will  not  reverse  an  order  made  by  the  judge  of 
a  district  court  at  chambers  on  account  of  error 
in  admitting  or  excluding  evidence  on  a  motion 
to  dissolve  a  temporary  injunction,  unless  sucli 
error  affects  the  substantial  rights  of  the  party 
appealing. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29.  Judges,  $  125;  vol.  3,  Appeal  and  Er- 
ror, !  4063.] 

2.  Same— JuBiSDicTioN. 

Where  two  persons  are  contesting  in  the 
land  department  oVer  a   tract  of  government 


land,  and  each  is  in  possession  of  a  portion 
thereof,  the  district  court  cannot,  under  the  rules 
of  equity  jurisdiction,  by  mandatory  injunc- 
tion take  the  land  in  the  possession  of  one  of 
the  contestants  and  give  it  to  the  other. 

3.  Same  —  Motion  to  Dissolve  —  Rulino  — 
Modification. 

Ail  orders  made  by  a  district  court  or  a 
judge  thereof,  on  a  hearing  for  a  temporary  in- 
junction or  on  a  motion  to  dissolve  the  same, 
in  so  far  as  they  affect  the  subject  in  contro- 
versy, are  only  temporary,  and  may  be  modified 
in  the  final  judgment,  giving  to  the  respective 
parties  that  order  or  judgment  which  the  rules 
of  equity  require. 

4.  Same. 

Where  two  persons  are  contesting  in  the 
land  department  for  a  tract  of  government  land, 
and  one  obtains  by  mandatory  injunction  land 
which  was  in  the  possession  of  the  other,  and 
plants  the  same  to  corn,  and,  before  the  com  is 
harvested,  the  judge  of  the  district  court  dis- 
solves the  temporary  injunction  and  orders  the 
crop  divided,  this  court  will  not  reverse  such  or- 
der dividing  such  crop,  unless,  from  the  evidence, 
it  can  be  said  that  the  trial  judge  exceeded  his 
authority.  Tlie  order  so  dividing  the  crop  on 
the  motion  to  dissolve  the  hearing,  is  not  a  final 
judgment,  and  the  rights  of  the  parties  to  the 
corn  may  be  litigated  on  the  final  trial,  each  be- 
ing accountable  for  that  portion  of  the  crop 
which  be  received.  On  the  final  hearing,  all  of 
the  issues  involved  in  the  case  may  be  litigated, 
and  judgment  rendered  declaring  the  rights  of 
the  respective  parties  in  relation  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  j  3818;  vol.  27,  In- 
junction, i  341.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Noble  County ; 
before  Justice  John  H.  Burford. 

Action  by  Morris  Brown  against  Laura 
Donnelly.  Judgment  for  defendant  and 
plaintiff  appeals.    Affirmed. 

H.  B.  Martin,  for  appellant  Dale  &  Blerer 
and  W.  M.  Boles,  for  appellee. 

BURWELL,  J.  This  is  an  action  In  the 
nature  of  mandatory  Injunction  between  two 
homestead  claimants.  On  the  preliminary 
hearing  the  court  found  that  the  plaintiff, 
Morris  Brown,  was  in  possession  of  5  acres 
of  the  N.  E.  V4  of  section  22,  township  23  N., 
of  range  1  W.  of  the  Indian  meridian.  In 
Noble  county,  territory  of  Oklahoma,  and 
that  this  5  acres  was  in  substantially  square 
form  and  located  in  the  southeastern  portion 
of  the  claim,  adjoining  the  eastern  boundary 
thereof,  and  immediately  north  of  the  creek, 
and  that  the  plaintiff  was  entitled  to  the  pos- 
session and  control  of  the  entire  north  80 
acres  of  the  land,  except  any  part  which 
might  be  occupied  by  the  residence  of  the  de- 
fendant and  the  Improvements  Immediately 
surrounding  the  same,  and  about  5  acres 
which  the  defendant  then  had  planted  to 
corn.  The  court  then  made  an  order  giving 
the  plaintiff.  Brown,  possession  of  the  north 
80  acres  of  the  quarter  section,  except  any 
part  thereof  which  might  be  occupied  by  the 
residence  of  the  defendant  and  her  improve- 
ments immediately  surrounding  the  same. 
The  order  also  provided  that  the  plaintiff 
should  not  have  possession  of  6  acres  which 
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the  defendant  had  planted  to  corn  nntll  No- 
vember .1,  1809.  The  defendant  was  then  en- 
joined from  Interfering  with  the  plaintiff  In 
the  occupancy  of  the  land,  the  possession  of 
which  was  given  him  by  the  order  of  the 
court.  The  order  contained  other  provisions 
regarding  the  use  of  timber,  the  privilege  of 
watering  stock,  etc.  This  order  was  made  by 
the  court  on  July  22,  18.00.  On  July  31,  lOOo, 
8iz  years  after  the  temporary  Injunction  bad 
been  granted,  the  defendant  filed  a  motion 
to  dissolve  the  same.  The  motion  came  on 
for  hearing  before  lion.  John  II.  Burford, 
Chief  Justice,  sitting  at  chambers  as  district 
judge  at  Perry,  Okl.,  In  the  absence  from  the 
district  of  the  regular  presiding  judge.  On 
this  hearing  the  temporary  injunction  was 
dissolved,  and  It  was  also  ordered  that  the 
defendant  be  placed  back  in  possession  of  the 
land  taken  from  her  by  the  temporary  In- 
junction.   The  plaintiff  appeals  to  this  court. 

The  order  made  by  the  trial  court,  dispos- 
sessing the  defeudiiut  and  enjoining  her  from 
interfering  with  the  plaintiff  in  his  occupancy 
of  the  land  so  taken  awny  from  her,  was  In 
excess  of  its  authority  (Black  v.  Jackson,  177 
U.  S.  »49,  20  Sup.  Ct.  048,  44  L.  Ed.  801), 
and  It  was  just  and  equitable  that  the  defend- 
ant be  restored  to  the  possession  of  the  land 
which  bad  been  taken  from  her  and  given  to 
the  plaintiff.  It  was  the  duty  of  the  judge 
to  give  back  to  the  defendant  that  which  the 
court  bad  erroneously  taken  away  from  her 
in  this  same  action.  The  contention  of  the 
plaintiff  tliat  the  trial  judge,  in  dissolving 
the  temporary  injunction,  entered  a  final 
judgment,  is  without  merit.  The  only  order 
made  by  the  trial  judge  that  was  In  any  way 
final  in  Its  character  was  the  order  regarding 
the  division  of  the  growing  crops.  The  plain- 
tiff bad  raised  a  crop  of  corn  on  land  that  the 
court  had  erroneously  taken  from  the  de- 
fendant and  given  to  blm.  The  defendant 
bad  l)een  deprived  of  the  benefits  of  the  land, 
and  the  trial  judge  simply  said  that  the  plain- 
tiff should  be  treated  as  a  tenant  and  the 
defendant  as  a  landlord  as  to  such  crop,  the 
plaintiff  taking  two-thirds,  and  that  he  should 
deliver  to  the  defendant  one-third.  The 
plaintiff  cannot  complain  of  this.  The  court 
might  (and  still  keep  within  its  lawful  pow- 
ers) have  been  less  considerate  of  bis  inter- 
ests. In  22  Cyc.  p.  1001,  it  is  said:  "The 
dissolution  of  a  preliminary  Injunction  mere- 
ly puts  the  parties  in  the  same  position  in 
which  they  were  prior  to  its  issuance."  And 
again,  on  page  1000  of  the  same  book,  the 
author  says:  "On  dissolving  an  injunction, 
affirmative  relief  cannot  ordinarily  be  grant- 
ed to  a  defendant.  In  the  absence  of  a  cross- 
bill asking  it,  although,  where  the  injunction 
has  taken  property  from  the  defendant,  the 
order  should  grant  restitution  thereof."  The 
trial  judge  followed  this  well-established  rule 
as  near  as  he  possibly  could  under  the  cir- 
cumstances. 

It  i»  jiext  insisted  that,  the  district  court 


baring  granted  the  temporary  Injanction  op* 
on  notice,  the  judge  of  tlie  court  could  not 
dissolve  it  at  chambers.  In  supitort  of  this 
contention  we  are  cited  to  section  9  of  the 
organic  act  of  tbe  territory  (Wilson's  Rer.  & 
Ann.  St.  1903,  p.  75),  which  confers  tbe  judi- 
cial power  of  tbe  territory  upon  tbe  Supreme 
Court,  district  courts,  and  ot&er  courts,  and 
then  provides  that  the  said  Supreme  and  dis- 
trict courts,  and  the  reflective  judges  there- 
of, shall  and  may  grant  writs  of  mandamus 
and  habeas  corpus  in  ail  cases  authorized  by 
law.  Now  It  is  said  that,  as  tbe  organic  act 
confers  power  on  the  judges  of  tlie  district 
courts  to  grant  writs  of  mandamus  and  ha- 
beas corpus,  by  implication  power  to  grant 
temporary  injunctions  and  to  vacate  tbe  same 
when  granted  by  the  court  was  withheld. 
If  this  section  of  tbe  organic  act  were  ail  of 
the  law  upon  the  subject,  there  would  l>e 
some  Justification  for  the  position;  but  there 
are  other  portions  of  the  organic  Oct  which 
must  be  consldei-ed.  The  Supreme  and  dis- 
trict courts  by  this  same  organic  act  are  vest- 
ed with  chancery  as  well  as  common-law  Ju- 
risdiction and  authority  to  redress  all  wrongs 
committed  against  tbe  Constitution  or  laws 
of  the  United  States  or  of  the  territory  af- 
fecting persons  or  property.  And  then  (sec- 
tion 11  of  the  act)  part  2  of  the  law  of  Ne- 
braska, entitled  "Code  of  Civil  Procedure,"  as 
for  as  locally  applicable,  was  put  in  force  in 
Oklahoma  until  after  the  adjournment  of  tbe 
first  session  of  the  Legislative  Assembly  of 
the  territory.  Attention  is  directed  to  certala 
provisions  of  these  laws  thus  put  in  force. 

Section  252,  part  2,  Code  of  Civil  Procedure 
of  Nebraska,  provides :  "The  Injunction  may 
be  granted  at  the  time  of  commencing  the  ac> 
tlon,  or  at  any  time  afterwards  before  judg- 
ment, by  the  Supreme  Court  or  any  judge 
thereof,  the  district  court  or  any  Judge  there- 
of, upon  it  api>earing  satisfactorily  to  tbe 
court  or  Judge,  by  affidavit  of  tbe  plaintiff  or 
bis  agent,  that  the  plaintiff  is  entitled  there- 
to." Then  section  263  provides  how  a  tem- 
porary Injunction  may  be  dissolved:  "Sec- 
tion 2tl3.  If  the  injunction  b«  granted  witli- 
out  notice,  the  defendant,  at  any  time  before 
trial,  may  apply,  upon  notice,  to  the  court  In 
which  the  action  is  brought,  or  any  Judge 
thereof,  to  vacate  or  modify  the  same.  The 
application  may  be  made  upon  tbe  petition 
and  affidavits  upon  which  the  Injunction  Is 
granted,  or  upon  affidavits  on  the  part  of  the 
party  enjoined,  with  or  without  answer.  The 
order  of  the  judge  allowing,  dissolving  or 
modifying  an  injuuctiou  shall  be  returned  to 
the  office  of  the  clerk  of  the  court  in  which 
the  action  is  brought  and  recorded  and  obey- 
ed, as  If  made  by  the  court."  When  Congress 
put  In  force  these  two  sections  of  the  Ne- 
braska laws.  It  clearly  recognized  the  right 
of  a  Judge  of  the  district  court  to  dissolve  a 
temporary  Injunction,  whether  granted  by 
the  court  or  judge.  Section  442C  of  Wilson's 
Revised  &  Annotated  Statutes  of  Oklahoma 
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Is  Tirtnally  tbe  same  as  section  252  of  tbe 
Nebraska  procedure  act,  and  section  4487  of 
Wilson's  Revised  &  Annotated  Statutes  of 
Oklahoma  for  1903  is  exactly  the  same  as 
section  263  of  the  Nebraska  procedure  act 
quoted  above.  Congress,  having  put  these 
two  sections  of  the  Nebraska  laws  in  force, 
thereby  conferred  all  of  the  powers  therein 
named  upon  the  Judges  of  the  district  courts 
of  the  territory,  and  clearly  recognized  the 
right  of  the  territorial  Legislature  to  re-enact 
these  or  other  similar  laws  upon  tbe  same 
subject.  The  power  was  clearly  thereby  con- 
ferred upon  the  Judges  of  the  courts,  and 
could  not  be  taken  away  by  the  Legislature. 
It  could  only  change  the  procedure.  The 
writs  of  mandamus  and  habeas  corpus  are,  by 
reason  of  their  peculiar  character,  usually 
named  sipecifically  in  Constitutions  and  or- 
ganic law,  such  as  the  organic  act  of  this  ter- 
ritory, while  Injunctions  are  not  necessarily 
named  specifically,  because  this  class  of  ac- 
tions fall  strictly  witbin  chancery  jurisdiction. 
Nor  is  the  Judge  of  the  court  prohibited  from 
dissolving  a  temporary  Injunction  because  the 
Statute  provides  that,  "if  tbe  injunction  be 
granted  without  notice,  tbe  defendant,  at 
any  time,  before  the  trial,  may  apply,  upon 
notice,  to  the  court  In  which  the  action  is 
brought,  or  any  Judge  thereof,  to  vacate  or 
modify  the  same."  By  this  statute,  If  the 
Injunction  is  granted  without  notice,  the  de- 
fendant is  entitled  as  a  matter  of  right  to 
have  the  court  or  Judge  hear  him  upon  the 
question  of  tbe  dissolution  of  the  same.  The 
language  was  not  intended  to  limit  the  power 
of  the  court  or  Judge  where  the  injunction  Is 
granted  upon  notice,  but  to  require  it  or  bim 
to  bear  tbe  defendant  where  it  is  granted 
without  notice. 

The  assignment  that  the  trial  Judge  com- 
mitted error  In  the  admission  and  exclusion 
of  evidence,  even  If  well  taken,  did  not  prej- 
udice tbe  plaintiff  on  his  bearing.  The  court 
records  which  were  excluded  appear  In  the 
case-made,  and,  even  if  they  had  been  con- 
sidered, tbe  temporary  injunction  should  have 
been  dissolved.  If  tbe  district  court,  in  a  for- 
mer action,  took  from  the  plalntlfT  a  part  of 
the  land  In  question,  as  contended  by  counsel, 
and  gave  It  to  the  defendant,  and  error  was 
committed  thereby,  he  should  have  appealed 
from  the  Judgment  therein  rendered.  The 
defendant  was  in  possession  of  tbe  land  that 
was  restoretl  to  her  by  tbe  trial  Judge  at  the 
commencement  of  this  action,  and  as  to 
whether  she  was  put  Into  possession  of  It 
originally  by  a  just  or  erroneous  Judgment 
cannot  be  litigated  In  this  action,  and  the  flies 
pertaining  thereto  were  immaterial.  The  flies 
in  tills  case  would  be  considered  by  the  Judge 
in  [,  .ssing  upon  this  motion  to  dissolve  tbe 
injnnefion,  even  though  they  were  not  formal- 
ly admitted  in  evidence.  The  fact  that  the 
defendant  was  in  default  of  answer,  if  stich 
be  the  fact,  does  not  help  the  plaintiff.  Ilis 
petition  did  not  state  a  cause  of  action  for 


mandatory  Injunction;  hence  the  defendant, 
although  she  did  not  deny  any  allegation  of 
tbe  petition,  could  move  to  dissolve  the  tem- 
porary injunction. 

It  is  not  necessary  to  determine  as  to 
whether  or  not  the  trial  Judge  had  the  au- 
thority In  law  to  require  the  plaintiff  to  ex- 
ecute a  supersedeas  bond,  in  order  to  pre- 
vent that  part  of  the  order  directing  the  pos- 
session of  the  land  to  be  given  back  to  the  de- 
fendant from  being  carried  into  execution. 
The  order  made  by  the  trial  Judge  has  been 
reviewed,  and  a  determination  reached  that 
such  order  was  correct  The  erroi,  if  any 
was  made,  hag  not  deprived  the  plaintiff  of 
any  substantial  right 

We  have  examined  the  appellee's  cross-as- 
signments of  error,  and  are  oi  the  oplnloa 
that  the  order  made,  in  8o  far  as  it  affects 
the  growing  crops,  undci-  all  of  the  circum- 
stances, should,  with  the  otber  proTisloiiB 
thereof,  be  sustained.  The  evidence  on  tbe 
final  hearing  as  to  the  condition  of  the  grow- 
ing crop  may  be  more  satisfactory  than  it 
appears  from  this  record. 

The  order  of  the  district  Judge  of  Noble 
county  Is  affirmed,  at  tbe  costs  of  appellant 
All  of  the  Justices  concurring,  except  BUR- 
FORD,  C.  J.,  and  HAINER,  J.,  who  took  no 
part  in  this  court,  and  IRWIN,  J.,  absent 


GUNN  T.   TERRITORY. 

(Supreme  Court  of  Oklahoma.    Sept  5,  1907.) 

1.  Obscenity   —   Offense   Against   Public 
Morals — Evidence. 

One  Bessie  Patterson  applied  to  the  de- 
fendant, W.  H.  Gunn,  at  his  office,  for  employ- 
ment as  an  oflice  girl.  The  two  were  in  the 
office  alone.  The  defendant  requested  the  prose- 
cutrix to  submit  to  a  physical  examination  in 
order  that  he  might  determine  if  she  was  virtu- 
ous, and  upon  her  refusal  he  ran  bis  hands  un- 
der her  clothes  and  placed  them  upon  her  low- 
er limbs,  and  used  vile,  indecent.  lewd,  and 
lascivious  language  to  her.  Eeld,  that  such 
acta  did  not  constitute  a  violation  of  section 
2552  of  the  Statutes  of  Oklahoma  of  1893, 
which  makes  it  a  misdemeanor  to  "willfully 
and  wrongfully  commit  any  act  •  •  •  which 
openly  outrages  public  decency,  and  is  injuri- 
ous to  public  morals."  The  acts  complained  of 
were  not  open  or  public,  and  did  not  outrage 
public  decency,  nor  injure  public  morals,  but 
constituted  a  personal  injury  Inflicted  private- 
ly. 

[Ed.  Note.— For  cases  in  point  aee  Cent.  Dig. 
vol.  37,  Obscenity,  g  1.] 

2.  Save. 

The  section  of  the  statute  under  which  the 
defendant  was  convicted   is  intended  to  cover 
only  those  acts  for  the  punishment  of  which  no 
other  penalty  Is  by  statute  provided. 
(Syllabus  by  the  Court.) 

Error  from  Probate  Court,  Oklahoma  Coun- 
ty; Wm.  P.  Harper,  Judge. 

W.  H.  Gunn  was  convicted  of  crime,  and 
brings  error.    Reversed  and  remanded. 

W.  A.  Smith,  for  plaintiff  In  error.  W.  O. 
Cromwell,  Atty.  Gen.,  and  Don  O.  Smith, 
.isst  Atty.  Gen.,  for  tbe  Territory. 
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BURWELL,  J.  Section  2552  of  the  Stat- 
utes of  Oklahoma  of  1893  provides:  "Every 
person  who  wrongfully  commits  any  act 
which  grossly  Injures  the  person  or  property 
of  another,  or  which  grossly  disturbs  the 
public  peace  or  health,  or  which  openly  out- 
rages public  decency,  and  is  injurious  to  pub- 
lic morals,  although  no  punishment  Is  ex- 
pressly prescribed  therefor  by  this  chapter,  is 
guilty  of  a  misdemeanor."  The  Indictment  In 
this  case  charges  "that  the  defendant,  Dr.  W. 
H.  Gunn,  did,  In  Oklahoma  county  and  In  the 
territory  of  Oklahoma,  on  the  10th  day  of 
January,  A.  D.  1906,  commit  an  act  which 
openly  outraged  public  decency  and  was  in- 
jurious to  public  morals,  in  this:  That,  at 
the  time  and  place  aforesaid,  the  said  defend- 
ant, being  a  physician,  was  maintaining  an 
office  in  his  residence  at  No.  310  North  Wal- 
nut street,  in  Oklahoma  City,  Oki.  T.,  and  on 
said  day  one  Bessie  Patterson,  being  an  un- 
married female  of  the  age  of  17  years,  and 
of  previous  chaste  and  virtuous  character, 
through  the  directions  of  an  employment 
agent,  applied  to  the  said  defendant  at  his 
office  for  employment  as  an  office  girl;  that 
said  defendant  was  alone  In  his  office  at  said 
time  with  the  said  Bessie  Patterson;  that  he 
then  and  there,  willfully  and  wrongfully,  in- 
formed said  Bessie  Patterson  that  before  he 
could  employ  her  as  an  office  girl  it  would 
be  necessary  for  him  to  make  a  physical  ex- 
amination of  her  to  see  If  she  was  a  virtuous 
girl,  and  requested  the  said  Bessie  Patterson 
to  then  and  there  occupy  his  operating  chair, 
which  She  refused  to  do.  He  thereupon  in- 
sisted on  making  a  physical  examination  of 
the  said  Bessie  Patterson,  and  for  said  pur- 
pose undertook  to,  and  did,  run  his  hands  un- 
der the  clothes  and  place  them  upon  the  low- 
er limbs  of  her,  the  said  Bessie  Patterson, 
and  against  her  will  and  protest,  and  did, 
then  and  there,  unlawfully,  willfully,  and 
wrongfully,  use  all  kinds  of  vile,  indecent  and 
lewd  and  lascivious  language,  in  the  presence 
and  hearing  and  to  the  said  Bessie  Patter- 
son, which  language  is  so  Indecent,  lewd  and 
lascivious  it  is  not  proper  to  state  herein, 
contrary  to  the  form  of  the  statutes  in  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  territory  of  Okla- 
homa." Upon  the  trial,  the  Jury  found  the 
defendant  guilty,  and  the  court  sentenced 
blm  to  one  year  in  the  county  Jail  and  to  pay 
a  flue  of  $500. 

Does  the  Indictment  charge  a  public  of- 
fense? Tlie  Indictment  charges  the  defendant 
with  openly  outraging  public  decency,  and 
committing  an  act  Injurious  to  public  morals. 
The  facts  pleaded  in  the  Indictment  do  not 
sustain  the  charge.  If  the  defendant  did  the 
acts  charged,  he  outraged  decency  and  com- 
mitted an  act  Injurious  to  morals;  but  be  did 
not  openly  outrage  public  decency  and  com- 
mit an  act  injurious  to  public  morals.  The 
statute  is  directed  against  acts  which  are 
committed  openly  and  affect  the  public.  As 
to  whether  an  act  Is  committed  openly  is  gen- 


erally a  mixed  question  of  law  and  fact,  bat 
it  cannot  be  seriously  contended  that  a  doc- 
tor's private  office  is  such  a  place  as  to  give 
an  act  committed  therein  the  character  of  an 
open  act.  especially  when  no  one  was  pres- 
ent except  the  one  against  whom  the  act  was 
committed.  The  Supreme  Court  of  Indiana 
held,  in  the  case  of  Jennings  v.  State,  16  Ind. 
335,  that  a  statute  similar  to  the  one  under 
which  the  defendant  in  this  case  was  pros- 
ecuted was  so  indefinite  that  it  did  not  define 
any  public  offense,  and  hence  no  one  could  be 
convicted  under  it;  l>ut  the  Court  of  Special 
Sessions  of  the  First  Division  of  the  City  of 
New  York  (People  v.  Most,  36  Misc.  Rep.  139, 
73  N.  Y.  Supp.  220)  upheld  a  conviction  under 
a  statute  almost  Identical  with  oars.  How- 
ever, the  validity  of  the  statute  is  not  ques- 
tioned by  appellant,  and  we  will  not  pass  up- 
on that  question.  By  referring  to  cases 
which  discuss  the  meaning  of  the  words 
"openly"  and  "public,"  as,  for  instance,  "open 
adultery,"  "public  nuisance,"  and  "public 
morals,"  etc.,  one  will  see  that  the  acts  charg- 
ed against  the  defendant  do  not  fall  within 
the  purview  of  the  statute.  Tliat  the  acts 
charged  constituted  an  assault  there  can  be 
no  doubt.  The  prosecution  is  not  for  that 
crime.  The  punishment  In  the  opinion  of 
some  for  that  offense  may  be  Inadequate  in 
the  circumstances  of  this  case,  but  we  most 
interpret  the  law  as  it  is,  and  not  as  we  may- 
wish  It  were.  The  Legislature  has  made  the 
law,  and  it  Is  the  d.uty  of  the  courts  to  fol- 
low It  as  enacted. 

Tlie  section  of  the  statute  under  which  the 
defendant  was  convicted  is  Intended  to  cover 
only  those  acts  for  the  punishment  of  which 
no  other  penalty  is  by  statute  provided.  Con- 
ceding the  validity  of  the  statute  under  which 
tlie  defendant  was  indicted,  the  acts  charged 
constituting  the  crime  of  assault,  he  must  be 
prosecuted,  if  at  all,  for  that  crime.  To  be 
sure,  if  the  assault  was  made  with  the  Intent 
to  commit  some  other  crime  deOued  in  the 
crimes  act.  the  defendant  co.uid  be  prosecut- 
ed for  such  crime.  But  the  rule  is  that,  if 
the  acts  ctiarged  constitutes  any  specific  crime 
defined  in  the  statutes  one  should  be  prosecut- 
ed for  such  crime,  and  not  under  a  blanket 
statute  like  the  section  quoted  above. 

ITio  Judgment  of  the  lower  court  is  hereby 
reversed  and  reniauded,  with  directions  to  the 
lower  court  to  proceed  In  conformity  with  the 
views  expres.'ied  in  this  opinion,  and  to  dis- 
miss said  action.  All  of  the  Justices  concur- 
ring, except  IRWIN,  J.,  and  GARBEK,  J., 
absent. 


GOLDSTANDT-POWRLL    BAT    CO.    r. 

CUFF. 

(Supreme  Court  of  Oklahoma.     Sept  5,  1907.) 

1.  Sales— Acceptance  of  Goons  Purchased 
—Findings  of  Juby— Shipment  or  Goods 
Not  Pubcuased. 

Where  an  action  is  brought  by  a  whole- 
saler against  a  retail  merchant  for  the  price  of 
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goods  sold  and  delivered,  and  the  defense  is 
that  the  goods  not  paid  for  were  not  the  goods 
ordered,  and  that  they  were  returned  to  the 
wholesale  house  within  two  weeks  after  they 
were  received,  and  that  tliey  were  never  ex- 
posed for  sale,  and  the  evidence  is  conflicting, 
the  issue  of  acceptance  is  one  of  mixed  law  and 
fact,  which  the  jury  must  decide  under  proiwr 
instructions. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  43,  Sales,  §  453.] 

2.  Saue. 

Where  a  retail  merchant  orders  goods  of  a 
certain  class  and  quality  from  a  wholesale  deal- 
er, and  it  ships  a  part  of  the  goods  ordered, 
and  also  other  goods  which  were  not  ordered, 
the  retailer  may  pay  for  the  goods  of  the  kind 
and  quality  ordered  without  making  himself 
liable  for  the  goods  not  ordered ;  and  where  he 
does  not  accept  the  goods  not  ordered,  but  with- 
in a  reasonable  time,  in  the  light  of  the  sur- 
ronnding  circumstances,  returns  them,  he  will 
not  be  liable  therefor. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  S  495.] 

(Syllabus  by  the  Court.) 

Error  from  Probate  Court,  Pottawatomie 
County;  WllJlnm  N.  Maben,  .Tudge. 

Action  by  the  Goldstandt-Powell  Hat  Com- 
pany against  J.  J.  Ctjff.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Af- 
firmed. 

E.  N.  MeConneli  and  Chambers,  Taylor  & 
Hooker,  for  plaintiff  In  error.  O.  6.  Pitman, 
for  defendant  in  error. 

BURWELL,  J.  The  Goldstandt-Powell  Hat 
Company  is  engaged  in  the  wholesale  busi- 
ness In  Kansas  City,  Mo.,  and  on  or  about 
November  17,  1904,  it,  through  Its  traveling 
salesman,  sold  tbe  defendant  a  bill  of  goods 
consisting  of  hats,  caps,  gloves,  etc.  The 
goodfs  were  not  all  shipped  at  one  time.  The 
first  Bbipment,  amoimting  to  about  $190,  was 
received  by  tbe  defendant  at  bis  place  of  busi- 
ness in  Maud,  Okl.,  during  tbe  first  week  In 
December,  1904.  When  the  defendant  opened 
tbe  boxes  In  which  the  goods  were  shipped,  be 
found  only  about  $40  or  $50  worth  of  the  goods 
were  of  tbe  sizes  and  kinds  of  goods  ordered. 
These  he  put  on  the  shelves  for  sale.  Tbe 
remainder  of  tbe  shipment  he  set  back  and 
never  offered  to  the  trade.  On  December  17, 
1904,  tbe  defendant  wrote  to  the  wholesale 
house,  stating  that  the  goods  sent  to  bim  were 
not  what  he  had  ordered,  and  requesting  the 
house  to  send  him  the  remainder  of  the  goods 
as  per  bis  order  given  the  traveling  sales- 
man. On  December  19,  1904,  he  received  the 
remainder  of  the  order,  and,  finding  that  the 
goods  sent  him  in  that  shipment  were  not  the 
goods  ordered,  be  boxed  them  up,  as  well  as 
the  other  goods  which  be  had  not  order«d, 
and  returned  them  to  the  wholesale  house  at 
Kansas  City;  but,  although  it  received  due 
notice  from  the  transportation  company  and 
the  defendant.  It  never  would  receive  tbe 
goods,  and  bronght  this  suit  for  tbe  purchase 
price  thereof.  The  defendant  paid  for  tlie 
goods  not  returned  by  bim.  On  the  trial  tbe 
Jury  found  for  tbe  defendant. 

It  is  contended  by  the  appellant  that,  under 


the  above  state  of  facts,  no  matter  whether 
or  not  the  goods  shipped  were  of  the  kind 
and  quality  ordered,  the  defendant  was  es- 
topped from  saying  that  be  did  not  arrept 
them.  As  to  whether  or  not  the  goods  ship- 
ped were  of  the  kind  and  quality  ordered,  and 
were  accepted  by  the  defendant,  were  issues 
which  the  court  submitted  to  the  Jury,  which 
found  in  favor  of  the  defendant.  These  find- 
ings, being  supported  by  the  evidence,  are 
conclusive  and  binding  upon  the  court.  Mr. 
Justice  Clifford,  in  the  case  of  Garfield  v. 
Parte,  9C  U.  S.  557,  24  L.  Ed.  821,  commenting 
upon  the  law  on  this  subject,  said:  "  'Accept 
and  receive'  are  the  words  of  the  statute  in 
question,  but  the  law  is  well  settled  that  an 
acceptance  sufficient  to  satisfy  the  statute 
may  be  constructive ;  the  rule  being  that  the 
question  ie  for  the  Jury  whether  the  circum- 
stances proved,  of  acting  or  forbearing  to 
act,  do  or  do  not  amount  to  an  acceptance 
within  tbe  statute.  Questions  of  this  kind 
are  undoubtedly  for  the  Jury."  And  again,  in 
the  same  opinion:  "Controlling  authorities 
already  referred  to  show  that  the  question 
whether  the  goods  or  any  part  of  the  same 
were  received  and  accepted  by  the  purchaser 
iB  one  for  the  jury,  to  which  list  of  citations 
many  more  may  be  given  of  equal  weight 
and  directness."  See,  also.  Am.  &  Eng.  Enc. 
of  Law  (2d  Ed.)  vol.  24,  p.  lOSa 

Nor  did  the  defendant,  by  accepting  and 
paying  for  the  goods  ordered,  make  himself 
liable  for  the  goods  shipped  to  him  which 
he  did  not  order.  The  defendant  had  a  right 
to  pay  for  tbe  goods  ordered  and  return  those 
not  ordered.  He  could  also  insist  upon  the 
plaintiff  delivering  the  remainder  of  the  goods 
ordered,  or  waive  the  same.  The  authorities 
cited  by  counsel  for  appellant  regarding  the 
interpretation  of  contracts  for  the  sale  of 
different  articles  of  personal  property  at  one 
sale,  and  their  insistence  that  a  vendee  un- 
der such  circumstances  must  receive  all  of 
the  different  articles,  have  no  application  to 
this  case.  The  Jury  found  that  the  articles 
returned  by  the  defendant  were  not  ordered 
by  him,  and  hence  they  were  not  included  in 
the  contract  of  purchase. 

The  Judgment  of  the  probate  court  of  Pot- 
tawatomie county  is  affirmed,  at  the  cost 
of  appellant  All  of  the  Justices  concurring, 
except  IRWIN,  J.,  absent 


McCLELLAN  ▼.  MINOR. 
(Supreme  Court  of  Oklahoma.     Sept  4,  1907.) 

1.  Writ  of  Errob— Review  op  Evidekce. 

Where  the  case-made  does  not  contain  an 
averment  by  way  of  recital  to  the  effect  that 
it  contains  all  the  evidence  introduced  on  the 
trial  of  the  cause,  this  court  will  not  review 
any  question  which  requires  an  examination  of 
the  evidence  ia  order  to  arrive  at  its  correct 
determination. 

[Ed.  Note.— For  cases  In  point  see  Ont  Dig. 
vol.  3,  Appeal  and  Error,  IS  2916,  2917.] 

2.  Same— Case-Mape— Verification. 

The  certificate  of  the  judge  to  a  case-made 
verifies  and  makes  conclusive,  as  to  their  truth- 
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fulness,  all  recitals  and  averments  made  in  the 
case ;  but  this  rule  does  not  apply  to  certif- 
icates of  counsel,  or  to  other  matters  incorpor- 
ated into  the  case. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kay  County; 
before  Justice  Bayard  T.  Halner. 

Action  by  Otis  A.  Minor  against  John  F. 
McClellan.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

D.  S.  Bose,  for  plaintiff  in  error.  Hackney 
&  Lafterty,  for  defendant  In  error. 

BUEFOBD,  C.  J.  This  was  an  action  by 
Minor  against  McClellan  to  enforce  specific 
performance  of  a  contract  to  convey  real  es- 
tate. Issues  were  made  and  the  cause  tried 
to  the  court.  Upon  the  evidence  Introduced 
the  court  found  the  Issues  In  favor  of  the 
plaintiff  and  decreed  specific  performance  of 
the  contract  The  defendant  below  brings 
the  cause  here  on  petition  in  error  and  prays 
for  a  reversal  of  the  Judgment. 

None  of  the  questions  presented  and  argued 
by  coimsel  for  plaintiff  in  error  can  be  de- 
termined without  a  review  of  the  evidence  in- 
troduced on  the  trial  of  the  cause.  The  case- 
made  attached  to  the  petition  in  error  con- 
tains what  purports  to  be  the  evidence ;  but 
this  court  has  established  the  rule  that,  un- 
less the  case-made  contains  the  recital  or  Its 
equivalent,  the  case  contains  all  the  evidence 
introduced  on  the  trial  of  the  cause,  this 
court  will  decline  to  consider  any  question 
dependent  upon  an  examination  of  the  evi- 
dence for  its  determination.  Frame  v.  Byel, 
14  Okl.  536,  79  Pac.  97;  Board  of  Washita 
County  v.  Hubble,  8  Okl.  169,  56  Pac.  1058; 
Sawyer  Lumber  Co.  v.  Champlaln  Lumber  Co., 
16  Okl.  90,  84  Pac.  1093 ;  B.  K.  &  S.  W.  By. 
Co.  V.  Grimes,  38  Kan.  241,  16  Pac.  472 ;  By- 
an  v.  Madden,  46  Kan.  37C,  26  Pac.  680; 
Pelton  V.  Bauer,  4  Colo.  App.  3.19,  35  Pac. 
918;  Eddy  r.  Weaver,  37  Kan.  540,  15  Pac. 
492 ;   Hill  v.  Bank,  42  Kan.  304,  22  Pac.  324. 

The  case  in  question  contains  a  statement 
signed  by  counsel,  as  follows :  "The  foregoing 
contains  a  true  and  correct  statement  of  all 
the  pleadings,  motions,  orders,  evidence,  find- 
ings, Judgments,  decrees,  and  proceedings  up- 
on which  Judgment  was  rendered."  This  is 
not  equivalent  to  a  statement  that  the  case 
contains  all  the  evidence  introduced  on  the 
trial  of  the  cause.  Nor  is  a  statement  or  cer- 
tificate of  counsel  of  any  greater  weight  or 
significance  than  any  other  document  copied 
Into  the  case.  The  court  verifies  and  makes 
conclusive  every  recital  contained  in  the  case ; 
but  this  rule  does  not  apply  to  certificates  of 
counsel  or  of  other  officers  which  may  be  In- 
corporated Into  the  case.  This  court  said.  In 
8aw>'er  Lumber  Co.  v.  Champlaln  Lumber 
Co.,  10  Okl.  90,  84  Pac.  1003:  "There  is  a 
certificate  of  counsel  that  the  case  contains 
all  the  evidence,  and  also  a  rortlflcate  of  tlie 
stenographer  that  his  transcript  contains  all 
tbe  evidence ;  but  neither  of  these  certificates 


are  authorized  or  recognized.  The  ease  ItaaK 
must  contain  the  positive  averment,  by  way  of 
recital  or  other  equivalent  showing,  that  it 
does  contain  all  tbe  evidence  submitted  or 
Introduced  on  the  trial  of  the  cause,  and  In 
the  absence  of  such  recital  this  court  will  not 
review  any  question  depending  upon  the  facts 
for  Its  determination."  This  rule  is  conclo- 
slve  of  the  case  at  bar. 

Notwithstanding  this  rule,  we  may  say  that 
we  have  examined  the  whole  record,  and,  up- 
on tbe  assumption  that  tbe  case  does  contain 
all  tbe  evidence,  we  are  of  the  opinion  that 
tbe  cause  was  rightly  decided  upon  tbe  law 
and  facts,  and  that  tbe  plaintiff  in  error  is  in 
no  position  to  complain. 

The  Judgment  of  the  district  court  of  Kay 
county  Is  affirmed,  at  the  costs  of  plaintiff 
In  error.  All  the  Justices  concur,  except 
HAINEB,  J.,  who  tried  tbe  cause  below,  not 
sitting,  and  IRWIN,  J.,  absent 


ROGEBS  T.  McCOBD-COLLINS  MERCAX- 
TILE  CO. 

(Supreme  Court  of  Oklahoma.    Sept  4,  1907.) 

1.  Motions— Conclusiveness   of  Adjudica- 
tion. 

Generally,  when  an  order  is  made  denying 
a  motion  to  quash  service  of  summons,  and  a 
final  judgment  is  rendered,  an  appeal  will  lie 
from  such  judgment,  and  the  ruling  arising 
upon  tlie  motion  to  quash  service  may  be  as- 
signed as  ground  for  reversal,  and.  if  no  appeal 
is  talcon,  the  matter  arising  on  the  motion  to 
quflsh  service  becomes  res  adjudicata  and  a  bar 
to  the  right  of  the  defendant  to  raise  the  same 
question  upon  a  subsequent  motion  involving 
the  sxme  subject-matter. 

2.  Appeabance— Genebai.  Appbabance. 

Where  a  motion  is  made  in  which  ques- 
tions are  raised  which  go  to  the  jurisdiction  of 
the  court  over  tbe  parties,  and  in  which  ques- 
tions are  also  raised  which  cemnot  be  raised  by 
special  appearance,  but  can  only  be  heard  upon 
a  general  appearance,  the  parties  will  be  taken 
and  held  to  have  entered  a  general  appearance, 
and  in  such  case  defects  in  the  service  of  sum- 
mons will  be  deemed  and  lield  to  have  been 
waived,  even  though  such  appearance  be  made 
after  judgment  and  upon  a  motion  to  vacate 
and  set  aside  such  judgment 
(Syllabus  by  the  Court.) 

Error  from  Probate  Court,  Lincoln  Coun- 
ty; Fred  A.  Wagoner,  Judge. 

Action  by  the  McCord-CoUlna  Mercantile 
Company  against  J.  M.  Bogers.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

S.  A.  Cordell  and  J.  B.  A.  Robertson,  for 
plaintiff  In  error.  S.  D.  Decker,  for  defend- 
ant in  error.      .    . 

PANCOAST,  J.  This  action  was  brought 
In  the  probate  court  of  Lincoln  county  to  re- 
cover tbe  sum  of  $127.50.  Summons  was 
regularly  issued  and  was  served  on  the  24tb 
day  of  November,  1904,  by  leaving  a  certi- 
fied copy  thereof,  with  the  iudorsemeuts 
thereon,  at  defendant's  usual  place  of  resi- 
dence.   On  tbe  Otb  day  of  June,  1805,  tbe 
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plaintiff  appeared  specially  and  moved  to 
quasti  and  set  aside  ttie  snmmons  and  serv- 
ice thereof,  for  tlie  reason  the  defendant  was 
not  at  tbe  time  of  service  a  resident  of  the 
county  or  territory.  Evidence  was  intro- 
duced upon  this  motion,  and  overruled  by  the 
court,  and  Judgment  was  thereupon  rendered 
as  upon  default.  Following  tbis,  on  tbe  15tb 
day  of  June,  1905,  tbe  plaintiff  in  error  filed 
a  motion,  supported  by  affidavits,  praying 
that  tbe  Judgment  rendered  on  tbe  5th  day 
of  June  be  set  aside,  upon  the  ground  that 
the  defendant  was  a  nonresident  when  serv- 
ice was  made,  and  that  the  court  had  no  Ju- 
risdiction of  the  person  of  tbe  defendant. 
Bvidence  was  introduced  upon  this  motion 
also,  and  heard  by  tbe  court,  and  after  con- 
sideration thereof  tbe  court  overruled  the 
same.  Time  was  given  to  malte  a  case  upon 
the  last  order.  Tbe  case-made,  however,  con- 
tains the  record  of  the  action  of  tbe  court 
upon  the  motion  to  quash,  as  well  as  upon 
tbe  motion  to  set  aside  the  Judgment,  al- 
though no  time  was  given  to  make  a  case 
upon  the  first  motion.  No  extension  of  time 
having  been  given  to  make  a  case  upon  the 
ruling  upon  the  motion  to  quash  service,  tbe 
action  of  tbe  court  in  that  regard  cannot  be 
considered  in  tbis  appeal,  except  in  so  far 
as  the  court  may  be  apprised  of  tbe  first 
action  of  tbe  court,  and  in  so  far  as  it  may 
be  necessary  to  consider  tbe  same  in  connec- 
tion with  the  subsequent  orders.  It  seems, 
however,  from  tbe  record,  that  this  motion 
was  heard,  and  upon  the  hearing  that  evi- 
dence was  introduced  and  considered,  which 
was  held  by  tbe  court  li^utlicieut,  and  the 
return  of  the  sheriff  and  the  service  was  sus- 
tained. 

It  is  insisted  by  the  plaintifC  iu  error  that 
both  of  these  motions  ought  to  have  been 
sustained.  There  was,  however,  evidence 
offered  and  considered,  and  we  think  that 
the  return  of  the  sheriff  was  sufiiclent  as 
against  the  evidence  offered  by  tbe  defendant. 
The  afiidavits  offered  by  the  defendant  are 
very  unsatisfactory.  Tbe  affidavit  of  the 
wife  of  tbe  defendant  was  incompetent  and 
could  not  have  been  considered  by  tbe  court. 
The  other  affidavits  contain  conclusion  and 
evidently  appeared  to  the  court  as  evasive 
and  unsatisfactory.  Upon  this,  however,  the 
only  question  that  can  be  considered  here  Is 
tbe  question  arising  upon  the  motion  to  set 
aside  the  Judgment  This  same  question, 
having  been  presented  to  tbe  court  upon  the 
motion  to  quash  service,  became  res  adjudl- 
cata,  and  tbe  court  would  have  been  Justifle<l 
In  overruling  the  motion  upon  that  ground, 
if  none  other.  An  order  overruling  a  motion 
to  quash  summons  and  service  is  as  conclu- 
sive on  appeal  from  a  subsequent  order  in- 
volving the  same  question,  and  becomes  res 
adjudlcata  to  the  same  extent,  as  if  the  or- 
der bad  been  made  upon  the  final  Judgment. 
Generally,  when  an  order  is  made  denying 
a  motion  to  quash  ser^-lce  of  summons,  and  a 
final  Judgment  is   rendered,  an  appeal  will 


He  from  such  Judgment,  and  the  ruling  aris- 
ing upon  tbe  motion  to  quash  service  may 
be  assigned  as  ground  for  reversal,  and,  if 
no  appeal  Is  taken,  tbe  matter  arising  on  the 
motion  to  quash  service  becomes  res  adjudl- 
cata and  a  bar  to  the  right  of  the  defendant 
to  raise  tbe  same  question  upon  a  subsequent 
motion  involving  tbe  same  subject-matter. 
While  there  are  exceptions  to  the  letter  of 
this  rule,  yet,  whenever  the  exceptions  have 
been  recognized,  they  have  been  based  upon 
what  seems  necessary  for  the  full  protection 
of  the  rights  of  the  parties.  "Orders  made 
on  motions  affecting  the  substantial  rights 
of  parties  from  which  an  appeal  lies,  if  the 
matter  in  question  has  been  fully  tried,  are 
as  conclusive  upon  tbe  issue  necessarily  de- 
cided as  are  final  Judgments."  Ealverson  v. 
Orinoco,  89  Minn.  470,  95  N.  W.  320;  Board 
of  Ckimmlssloners  of  Wilson  County  v.  Mc- 
intosh, 30  Kan.  234,  1  Fac.  572. 

It  is  insisted  by  tbe  plaintiff  In  error  that 
a  void  Judgment  can  always  be  attacked, 
even  collaterally.  As  an  abstract  proposi- 
tion of  law  this  is  probably  correct,  but  this 
was  not  a  void  Judgment.  At  most  It  was 
only  voidable,  and  it  Is  also  true  that  tbe 
court  upon  a  proper  showing  could  have 
quashed  tbe  service,  inasmuch  as  tbe  serv- 
ice was  not  personal,  but  by  leaving  a  copy 
at  what  was  claimed  as  the  usual  place  of 
residence  of  the  defendant.  This  could  only 
be  taken  advantage  of  by  a  special  appear- 
ance, and,  should  the  defendant  in  such  a 
case  at  any  time  make  a  general  appearance, 
such  general  appearance  would  have  waived 
any  defect  of  service.  Not  only  that,  but  a 
general  appearance  in  such  a  case  may  be 
made  even  after  Judgment,  and  when  so 
made  will  have  tbe  effect  of  waiving  any  de- 
fect which  may  appear  In  the  service. 

In  the  brief  of  the  plaintiff  in  error  in  this 
case,  they  argue  two  propositions  which  can 
iu  no  wise  t>e  taken  advantage  of  by  special 
appearance,  and  an  appearance  in  any  case 
which  is  designated  as  a  special  appearance, 
and  in  which  special  appearance  propositions 
are  contended  for  which  cannot  be  taken  ad- 
vantage of  by  a  special  appearance,  but  can 
only  be  heard  upon  a  general  appearance,  the 
parties  will  be  taken  and  held  to  have  made 
a  general  appearance.  Counsel  argue,  upon 
pages  10  and  11  of  their  brief,  that  the  Judg- 
ment was  rendered  without  testimony;  also, 
that  the  petition  was  not  subscritted  by  the 
plaintiff  in  error,  and  for  this  reason  the 
court  erred  In  rendering  Judgment;  also,  the 
service  was  made  on  Thanksgiving  Day. 
The  first  two  of  these  propositions  are  not 
matters  that  can  be  considered  uuder  the 
head  of  a  special  appearance.  They  are 
matters  that  do  not  pertaui  to  tbe  Jurisdic- 
tion of  the  person,  and  the  defendant,  hav- 
ing presented  these  two  nmtters  to  the  court, 
will  be  deemed  to  liave  entered  a  general  ap- 
peuraucc  In  tbe  action,  and,  having  entered  a 
general  appcaranee,  ail  matters  affecting  the 
service  are  waived,  and  the  court  will  be  held 
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to  have  jurisdiction  of  the  person  of  the  de- 
fendant. 

There  l)elng  no  proiiosition  that  can  be  con- 
sidered except  those  arising  uiion  the  motion 
to  set  aside  the  judgment,  -which  proposition 
Involves  alone  the  question  of  service,  and 
these  matters  having  been  waived  by  the  gen- 
eral appearance,  and  the  argument  of  the 
propositions  not  i»ertaiuing  to  the  question  of 
service  and  all  matters  pertaining  to  service 
being  shown  by  the  record  to  have  become 
res  adjudicata,  and  there  being  no  other 
proposition  presented  to  this  court,  the  judg- 
ment of  the  probate  court  will  be  affirmed. 
All  the  Justices  concurring,  except  IRWIN,  J., 
absent 


HOLT  V.  CLASSEN  et  al. 

(Supreme  Court  of  Oklahoma.     Sept.  4,  1907.) 

Public   liANOS— Entries— Priorities. 

A  settlement  or  entry  on  public  land  al- 
ready covered  of  record  by  another  entry,  valid 
upon  its  face,  does  not  give  n  second  eutrj-man 
any  right  in  the  land  notwitlistnnding  the  tact 
Bueh  entry  may  subsequently  be  relinquished  or 
ascertained  to  be  invalid  by  reason  of  facts 
dehors  the  record  of  such  entry :  and  one  first 
entering  after  the  relinquishment  or  cancella- 
tion has  priority  over  one  attempting  to  enter 
prior  to  such  relinquishment  or  cancellation. 
FoUowine  McMichael  v  Murphy.  197  U.  S. 
304.  25  Sup.  Ct.  400,  49  L.  Ed.  766. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Oklahoma  Coun- 
ty;   before  Justice  James  K.  Beauchamp. 

Action  by  Amelia  M.  Holt  against  A.  H. 
Classen  and  others.  Judgment  for  defend- 
ants and  plaintiff  brings  error.    Affirmed. 

The  amended  petition  upon  which  this  ac- 
tion Is  predicated  sets  forth  that  the  plain- 
tiff is  the  sole  surviving  heir  of  Levi  Holt. 
•who  on  or  about  the  11th  of  March,  1890,  fil- 
ed his  soldier's  declaratory  statement  and 
application  to  make  homestead  entry  on  the 
S.  W.  %  of  section  27,  township  12,  range  3 
W.  I.  M.,  In  the  proper  United  States  land 
office  in  accordance  with  the  laws  of  the 
United  States,  and  established  rules  of  the 
land  department.  It  appears  from  the  peti- 
tion and  exhibits  that  one  Ewers  White  was 
at  the  time  a  homestead  entryman  of  the 
tract  Involved,  that  his  entry  had  been  con- 
tested by  one  Blanchard,  and  White's  home- 
stead entry  was  held  for  cancellation  by  the 
commissioner  of  the  general  land  office. 
Holt's  declaratory  statement  and  application 
to  enter  the  land  was  made  during  the  time, 
and  while  White  had  a  right  to  appeal  from 
the  decision  of  the  commissioner  to  the  Sec- 
retary of  the  Interior,  •which  appeal  was  In 
due  time  perfected,  and  White's  entry  there- 
by preserved  In  tact  pending  a  determination 
by  the  Secretary  of  the  Interior  of  the  mat- 
ters presented  by  such  appeal.  While  the 
right  of  White  to  the  land  was  pending  be- 
fore the  Secretary,  White,  on  November  29, 
1890,  reliuquishetl  his  homestead  entry  to 
the  tract,  and  Murphy  was  allowed  to  make 


homestead  entry  thereon.  The  allowance  of 
such  entry  at  that  time,  and  while  Holt's  ap- 
plication to  file  declaratory  statement  was 
{lending  and  suspended,  was  held  by  the  De- 
partment of  the  Interior  to  be  erroneous; 
but.  In  view  of  the  fact  that  Murphy's  entry 
was  of  record,  the  department  ruled  that 
Murphy  would  be  allowed  30  days  from  the 
date  of  notice  to  show  cause  why  his  entry 
should  not  be  canceled  and  Holt's  applica- 
tion placed  of  record.  This  order  brought 
on  before  the  department  a  contest  between 
Murphy  and  Holt  which  resulted  ultimately 
In  a  determination  by  the  Secretary  of  the 
Interior  in  favor  of  Holt's  right  to  enter  the 
land.  Pending  the  contest  between  Holt  and 
Murphy,  Holt  died,  and  his  rights  were  re- 
vived In  the  name  of  Amelia  M.  Holt,  plain- 
tiff herein,  as  sole  surviving  heir,  and  siie 
thereafter  was  represented  before  the  depart- 
ment by  the  defendant  C.  W.  Ransom,  wlio 
on  June  14,  1897,  and  after  the  determina- 
tion by  the  Secretary  of  the  Interior  of  the 
right  of  the  heirs  of  Levi  Holt  to  enter  the 
tract  as  a  homestead,  filed  in  the  local  office 
a  waiver  of  the  preference  right  of  such  heirs 
to  make  homestead  entry  of  the  tract  in  ac- 
cordance with  the  decision  of  the  Secretary 
of  the  Interior,  and  asked  on  behalf  of  such 
heirs  to  withdraw  all  claims  in  consideration 
(as  recited  In  said  waiver)  of  the  receipt  of 
^2,000  to  them  in  hand  paid  by  Samuel  Mur- 
phy, which  waiver  was  signed  by  C.  W. 
Ransom  and  acknowledged  'before  S.  M.  Dil- 
Icy.  register  of  the  local  land  office,  and  the 
defendant  Samuel  Murphy  was  thereafter 
permitted  to  make  liomestead  entry  of  the 
tract. 

The  petition  of  the  plaintiff  then  alleges 
that  the  act  of  Ransom  in  waiving  plaliitifTs 
right  was  without  her  knowledge  or  consent ; 
that  no  part  of  the  consideration  received 
by  Ransom  was  ever  paid  to  her;  that  she 
relied  uiK>n  Ransom  as  her  attorney  to  keep 
her  informed  as  to  her  rights,  but  that  he  de- 
ceived her  by  concealing  from  her  the  fact  that 
a  preference  right  of  entry  had  been  awarded 
to  the  heirs  of  I^evl  Holt,  and  of  the  fact 
that  he  had  entered  a  waiver  of  the  rights 
of  said  heirs  to  the  tract  as  above  stated; 
and  that  she  did  not  discover  the  fraud  un- 
til about  the  8th  day  of  September,  1901. 
The  petition  of  plaintiff  further  recites  that 
the  defendants  on  the  14th  day  of  June, 
1897,  conspired  and  confederated  with  the 
said  Ransom  to  cheat  and  defraud  plaintiff 
out  of  her  right  to  said  land,  and  acted  to- 
gether with  said  Ransom  in  executing  and 
filing  said  waiver  as  above  set  forth,  and 
charges  that  the  defendant  O.  W.  Ransom, 
for  a  consideration  paid  by  ttie  other  defend- 
ants, and  by  the  assistance  and  counsel  of 
the  other  defendants,  except  the  Clas-sen 
Company,  filed  a  waiver  of  all  of  plaintiff's 
rights  to  said  land,  in  the  local  land  office. 
It  is  further  charged  that  on  the  19th  of 
January.  1898.  the  defendant  fraudulently 
procured  a  pateut  to  the  laad  to  be  issued 
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Dy  the  goyenuneat  to  tbe  defendant  Samuel 
Murphy,  and  that  be  thereafter  fraudulently 
conveyed  120  acres  of  said  land  to  the  other 
defendants,  retaining  to  himself  40  acres 
thereof.  The  petition  then  in  detail  charges 
specific  acts  of  fraud  on  the  part  of  each  one 
of  the  defendants  (except  the  Classen  Com- 
pany) participated  in  by  all  tbe  defendants, 
each  and  all  of  -wbicb  acts  were  entered  Into, 
done,  and  performed  with  tbe  intent  and  pur- 
pose of  each  of  said  defendants,  thereby  to 
cheat  and  defraud  tbe  plaintiff  out  of  ber 
right  to  enter  said  premises  awarded  ber  by 
the  said  decision  of  tbe  Secretary  of  the  In- 
terior. Tbe  acts  of  tbe  several  defendants 
by  which  tbe  plaintiff  claims  to  have  been 
defrauded  consisted  In  manipulating  tbe  title 
to  said  land  by  deeds  and  mortgages  in  such 
way  as  to  place  the  same  beyond  tbe  reach 
of  any  action  by  the  platntift  to  recover  the 
same,  and  as  well  also  to  distribute  tbe  val- 
ue of  said  premises  ratably  among  the  said 
defendants.  Tbe  value  of  said  premises  is 
alleged  to  be  the  sum  of  $175,000.  and  to 
that  extent  the  plaintiff  alleges  she  has  been 
damaged  by  tbe  wrongful  and  fraudulent 
acts  of  tbe  said  defendants  set  out  in  the  pe- 
tition. 

To  the  petition  of  the  plaintiff  each  of  the 
defendants  filed  their  separate  demurrers 
upon  three  grounds:  (1)  That  the  action 
was  barred  by  the  statute  of  limitation ;  (2) 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action ;  and  (3)  that  there 
is  a  misjoinder  of  parties  defendant  Tbe 
cause  coming  on  before  tbe  trial  court  upon 
these  demurrers,  the  court  sustained  tbe 
same  ns  to  each  of  tbe  defendants  upon  tbe 
second  ground,  and  from  this  ruling  and 
Judgment  of  the  court  the  cause  comes  to 
this  court  for  review,  upon  the  error  alleged 
to  have  been  committed  in  sustaining  such 
demurrers.  The  foregoing  is  a  statement  of 
the  material  facts  set  out  In  the  petition 
and  exhibits  thereto  attached. 

John  S.  Jenkins,  for  plaintiff  In  error.  J. 
H.  Everest  and  C.  T.  Smith,  for  defendants 
In  error. 


GILLETTE,  J.  (after  stating  the  facts  as 
above).  In  considering  this  case,  based  upon 
the  facts  above  stated,  we  shall  consider  the 
same  in  the  light  only  as  presented  by  tbe 
brief  of  the  plaintiff  in  error,  and  in  such 
brief  the  plaintiff  In  error  states:  "There  is 
but  one  question  raised  In  this  case:  Did  the 
application  of  Levi  Holt  to  enter  the  land 
in  controversy  initiate  a  right  to  said  land 
In  favor  of  Levi  Holt,  which  application  was 
made,  and  received  by  the  register  and  re- 
ceiver of  the  local  land  offlce,  and  the  legal 
fees  tendered  on  the  11th  day  of  March,  1890, 
and  suspended  on  the  same  day,  to  await 
tbe  determination  of  White  et  al.,  on  appeal ; 
said  application  being  made  four  days  after 
tbe  final  Judgment  of  tbe  commissioner,  and 
before  an  appeal  was  taken  to  the  Secretary!" 


This  presentation  of  tbe  issue  narrows  tbe 
question  for  our  determination  to  tbe  single 
proposition :  Was  tbe  tendered  entry  of  Holt 
rightfully  received  and  held  suspended  at 
tbe  time  it  was  tendered  March  11,  1890,  and 
while  tbe  homestead  entry  of  Ewers  White 
remained  In  tact  upon  tbe  land? 

It  will  be  observed  that  Holt's  application 
was  not  in  any  sense  an  application  to  contest 
tbe  validity  of  any  existing  entry  of  or  right 
to  the  land,  but  was  an  application  to  enter  tbe 
same  and  file  thereon  a  soldier's  declaratory 
statement,  which  application  was  by  tbe  offi- 
cials of  tbe  local  land  office  received,  but  held 
suspended  pending  a  complete  determination 
of  the  then  existing  rights  of  White  et  al.,  un- 
der the  entries  which  segregated  tbe  tract 
from  tbe  public  domain.  If  the  land  was  In 
fact  segregated  from  tbe  public  domain  at 
the  time  Holt  tendered  such  entry,  the  local 
laud  office  bad  no  Jurisdiction  to  accept  an- 
other original  right  or  application  to  enter  the 
land,  which  in  and  of  itself  would  be  an 
act  of  segregation.  It  is  true  that  one 
homesteader  believing  himself  entitled  to  the 
land  may  enter  a  contest  for  the  determlpa- 
tlon  of  such  right  against  all  existing  entries 
or  applications,  but  this  Is  tbe  extent  of  bis 
right  under  such  conditions.  A  tendered 
homestead  entry  or  application  to  enter  a 
tract  of  land  already  segregated  from  the 
public  domain  carries  with  it  no  legal  right 
thereto.  A  liomestead  right  to  a  tract  of  tbe 
public  domain  may  be  initiated  In  two  ways : 
First,  by  an  actual  bona  fide  settlement  upon 
the  land ;  second,  by  a  homestead  entry  there- 
of at  the  local  laud  offlce.  A  valid  initiatory 
right  may  be  secured  in  either  of  these  ways, 
and  one  is  as  effective  as  the  other.  The 
first  of  these  inceptive  rights  that  is  exer- 
cised establishes  an  inchoate  right  to  tbe 
land.  If  each  of  these  rights  are  Initiated  at 
the  same  time  by  different  persons,  tbe  laud 
offlce  will  call  a  hearing  to  determine  which, 
in  point  of  time,  was  first,  and  award  tbe 
land  accordingly.  If  a  tract  of  land  already 
segregated  from  tbe  public  domain  by  an  ex- 
isting entry  could  have  another  valid  right 
thereto  attached,  as  an  original  homestead 
right,  then  such  right  might  be  initiated  by 
settlement  as  well  as  by  a  tendered  entry 
at  tbe  land  office;  but  this  proposition  is 
squarely  denied  by  the  decision  of  the  Su- 
preme Court  of  tbe  United  States  In  Mc- 
Mlchael  v.  Murphy.  197  U.  S.  304,  2.5  Sup.  Ct 
400,  49  L.  Ed.  760,  Involving  this  same  tract 
of  land.  In  that  case  it  appears  that,  while 
White's  homestead  entry  was  still  In  tact,  of 
record,  McMIchael,  on  June  3,  1889,  attempt- 
ed to  Initiate  a  homestead  right  thereto  by  es- 
tablishing a  residence  thereon.  He  was  eject- 
ed from  the  land,  and  tbe  land  having  subse- 
quently been  patented  to  one  Murphy,  whose 
right  thereto  attached  by  a  homestead  entry 
allowed  subsequently  to  the  settlement  right 
of  McMIchael,  be  (McMIchael)  brought  suit 
against  Murphy  seeking  thereby  to  have  Mur- 
phy's title  to  the  land  held  a  trust  for  bis 
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nae  and  benefit  Tbis  court  denied  him  tbat 
right  (McMIchael  v.  Murphy,  12  Okl.  155,  70 
Pac.  189),  and  the  Supreme  Court  of  the 
United  States,  reviewing  thU  decision  (197  T7. 
S.  304,  25  Sup.  Ct  460,  49  Li  Ed.  766),  says: 
"Following  the  adjudicated  cases,  we  hold 
that  White's  original  entry  was  prima  fade 
▼alld,  1.  e.,  valid  on  the  (ace  of  the  record, 
and  McMlchael's  entry,  having  been  made  at 
a  time  while  White's  entry  remained  uncan- 
celed, or  not  relinquished,  of  record,  confer- 
red no  right  upon  him,  for  the  reason  tbat 
White's  entry,  so  long  as  it  remained  undis- 
turbed of  record,  had  the  effect  to  segregate 
the  lands  from  the  public  domain  and  make 
them  not  subject  to  entry.  Upon  White's 
relinquishment  they  again  became  public 
lands,  subject  to  the  entry  made  by  Murphy." 
It  will  be  observed  that  the  Supreme  C!ourt 
uses  the  word  "entry"  without  distinguishing 
between  a  homestead  entry  at  the  land  ofiSce 
and  the  Initiation  of  a  homestead  right  by  set- 
tlement, but  holds  that  lands  are  segregated 
by  a  homestead  entry,  from  the  public  do- 
main, and  no  valid  entry  can  thereafter  be 
made  upon  the  land  until  It  Is  restored  to  the 
public  domain  by  a  cancellation  of  the  entry 
that  segregated  It  Following  this  declsloii  of 
the  Supreme  Court  of  the  United  States,  the 
Bupreme  Court  of  this  territory.  In  Holt  v. 
Murphy,  15  Okl.  12,  79  Pac.  265,  a  case  In- 
rolvlng  this  same  tract  of  land  and  the 
rights  thereto  of  these  same  parties,  held: 
"(1)  A  homestead  entry,  valid  upon  its  face, 
constitutes  such  an  appropriation  and  with- 
drawal of  the  land  as  to  segregate  It  from  the 
public  domain,  and,  so  long  as  It  remains  a 
■ubBlstIng  entry,  precludes  it  from  subsequent 
entry.  (2)  A  homestead  application  to  enter  land 
already  covered  by  a  subsisting  homestead  en- 
try can  confer  no  right  whatever  upon  the  ap- 
plicant (3)  Where  an  application  to  enter  land 
already  covered  by  homestead  entry  Is  receiv- 
ed by  the  local  land  office  and  rejected,  and 
an  appeal  Is  taken  from  such  action.  It  Is  not 
a  pending  application  that  will  attach  on  the 
cancellation  of  the  previous  entry,  since  the 
appeal  cannot  operate  to  create,  as  matter 
of  law,  any  right  not  secured  by  the  applica- 
tion." The  rule  thus  laid  down  by  this  court 
Is  in  accord  with  the  determination  of  the 
Supreme  Court  of  the  United  States  in  Hodg- 
es y.  Colcord,  193  U.  a  192,  24  Sup.  Ct  433, 
48  L.  Ed.  677,  wherein  said  court  uses  the 
following  language:  "Cayman's  homestead 
entry  was  prima  facia  valid.  There  was 
nothing  on  the  face  of  the  record  to  show 
that  he  had  entered  the  territory  prior  to  the 
time  fixed  for  the  opening  thereof  for  settle- 
ment or  that  be  had  in  any  manner  violated 
the  statute  or  the  proclamation  of  the  Presi- 
dent This  prima  facie  valid  entry  removed 
the  land,  temjxjrarlly  at  least  out  of  the  pub- 
lic domain,  and  beyond  the  reach  of  other 
homestead  entries."  An  examination  of  the 
case  last  above  cited  shows  that  such  an 
entry^.  although  void,  by  reason  of  the  dla- 


quallflcation  of  the  entryman  to  make  I^ 
nevertheless  operates  to  so  segregate  the  tract 
Involved  from  the  public  domain  as  to  pre- 
clude the  initiation  of  another  homestead 
right  to  the  same  tract  by  entry,  until  tb* 
voidable  entry  has  been  canceled. 

The  autboritlee  here  cited,  we  think,  ]u8tl> 
fy  the  conclusion  that  the  question  presented 
in  this  case  by  the  plaintiff  in  error  should  b* 
determined  in  the  negatlv& 

The  judgment  of  the  court  below  is  Cber^ 
fore  affirmed.  All  the  justices  concurring,  ex- 
cept IRWIN,  OARBER,  and  HAINBB,  JJ« 
alieent 


(U  Okl.  mo 
FIRST  MAT.  BANK   OF  BABTLESVIIXa 

V.  BLAKEMAN. 
(Sopreme  Court  of  Oklahoma.    Sept  ^  1907.) 

1.  WiTNEssn  — Gemkeai.  Bkpotaiioh  —  E>vi« 

DENCK. 

On  the  trial  of  a  cause  to  a  jury,  whero 
the  defendant  testifies  as  a  witness  in  his  own 
behalf  and  is  not  impeached  in  any  manner 
recogniied  by  the  rules  of  evidence,  it  is  re> 
versible  error  to  permit  him  to  introdace  evi- 
dence  of  his  general  reputation  for  truth  and 
veracity. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,  H  1084-1086.] 

2.  Saick. 

The  role  stated  in  the  opinion  as  to  whea 
a  party  will  be  allowed  to  corroborate  his  own 
testimony  by  evidence  of  previous  good  etiar- 
acter. 

[Bid.  Note.— For  cases  in  point  see  Gent  Difi 
vol.  50,  Witnesses,  f  1284.] 

(Syllabus  by  the  Court,) 

Error  from  District  Coxsxt,  Pawnee  Coun- 
ty;   before  Justice  Bayard  T.  Hainer. 

Action  by  the  First  National  Bank  of 
BartlesvUle  against  George  W.  Blakeman. 
Judgment  for  defendant,  and  plaintiff  bring! 
error.    Reversed  and  remanded. 

Blddison  &  Eagleton,  for  plaintiff  In  error. 
Wrightsman  &  Fulton  and  James  B.  Dlgga^ 
for  defendant  in  error. 

BURFORD,  CI  J.  Tlie  plaintiff  In  error, 
the  First  National  Bank  of  BartlesvUle,  com- 
menced its  action  In  the  probate  court  of 
Pawnee  county  against  the  defendant  in  er- 
ror, George  W.  Blakeman,  to  recover  judg- 
ment upon  a  promissory  note  for  the  sum 
of  $349.30,  bearing  date  January  21,  1902, 
payable  to  T.  C  Milton,  or  order,  and  pur- 
porting to  be  signed  by  Geo.  W.  Blakeman. 
The  note  was  indorsed  by  Milton  to  the 
plaintiff  in  error,  and,  payment  being  re- 
fused after  maturity,  the  bank  sued  Blake- 
man as  maker  of  the  note.  Blakeman  de- 
nied under  oath  the  execution  of  the  notex 
The  cause  went  to  the  district  court  on  ap- 
peal for  trial  de  novo.  The  case  was  tried 
to  a  jury  on  the  sole  issue  as  to  the  gen- 
uineness of  the  signature  of  the  maker  of 
the  note.  A  number  of  witnesses  testified  to 
the  facts  relevant  to  the  issue,  and  the  de- 
fendant Blakeman,  testified  aa  a  witness  la 
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tal8  own  behalf,  denying  unequivocally  that  be 
had  signed  or  aatborized  tbe  signing  of  the 
note  sued  on.  No  person  testified  to  having 
seen  bim  sign  tbe  note,  and  the  payee,  Mil- 
ton, was  not  produced  as  a  witness  by  either 
party.  There  was  some  testimony  by  ex- 
perts as  to  tbe  genuineness  of  tbe  signature. 
There  was  no  evidence  offered  for  tbe  pur- 
pose of  impeaching  the  testimony  of  Blalte- 
man,  nor  was  there,  on  cross-examination  of 
Blakemnn,  any  attempt  made  to  show  that 
he  had  made  contradictory  statements,  or 
that  be  bad  committed  any  criminal  or  im- 
moral acts.  No  evidence  was  offered  attack- 
ing bis  general  reputation  for  truth  and 
veracity.  During  the  trial  the  defense  of- 
fered several  witnesses,  and,  after  qualify- 
ing them  as  character  witnesses,  they  were 
permitted  to  testify,  over  the  objection  and 
exception  of  tbe  plaintiff,  that  tbe  reputation 
of  Blakeman  for  truth  and  veracity  was 
good  in  tbe  neighborhood  in  which  he  lived. 
Tlie  case  was  submitted  to  tbe  Jury,  and  ver- 
dict returned  In  favor  of  the  defendant, 
Blakeman.  Tbe  bank  filed  a  motion  for  new 
trial,  in  which  it  alleged  as  error  the  ruling 
of  the  court  In  admitting  the  evidence  of 
the  general  reputation  of  tbe  defendant.  The 
motion  was  overruled,  and  Judgment  ren- 
dered for  the  defendant.  The  bank  appeals, 
and  assigns  as  error  the  overruling  of  its 
motion  for  new  trial. 

But  one  question  is  presented  or  argued 
by  counsel  for  plaintiff  in  error.  Tbe  sole 
question  for  our  determination  is:  Was  it 
reversible  error  for  the  court  to  permit  tbe 
defendant,  whose  character  had  not  been  at- 
tacked, to  introduce  evidence  of  bis  general 
reputation  for  truth  and  veracity?  Tbe 
plaintiff  in  error  insists  upon  the  extreme 
rule  that  it  is  never  permissible  to  offer  evi- 
dence of  general  reputation  unless  tbe  gen- 
eral character  for  truth  and  veracity  is  at- 
tacked by  tbe  adverse  party,  while  the  de- 
fendant in  error  insists  upon  tbe  other  ex- 
treme— tbat  anything  which  tends  to  dis- 
credit tbe  testimony  of  a  witness  is  an  Im- 
peachment of  the  witness,  and  entitles  bim 
to  offer  testimony  In  support  of  bis  general 
reputation  for  truthfulness.  Both  parties  are 
sustained  by  respectable  authority,  but  we 
-think  ueltuer  of  them  suggests  the  safe 
rule.  Tbe  question  as  to  when  and  under 
what  conditions  a  witness  may  be  corroborat- 
ed by  evidence  of  guueral  good  character  is 
one  that  bas  been  us  much  discussed  by  text- 
writers  and  Jurists,  and  uiwn  which  there 
Is  ns  irreconcilable  confusion,  as  many  others 
found  in  the  books  in  this  country  of  uinny 
Jurisdictions.  This  court  has  never  iM'eu 
culled  ui)on  to  adopt  a  rule  on  the  subject, 
and  we  feel  It  our  duty  to  explore  the  Held 
fully  and  select  the  path  which  seems  to  load 
to  tbe  most  logical  and  beneliolal  results. 
It  is  useless  to  attempt  to  reconcile  tbe  many 
Judicial  decisions  upon  tbe  main  subject  and 
its  related  branches;  nor  would  it  be  prof- 
itable to  make  a  critical  review  of  them. 


There  are  a  few  general  principles  wbicb 
pervade  all  tbe  adjudicated  cases,  and  these 
have  been  carefully  stated  and  learnedly 
considered  by  tbe  eminent  text-writers  on 
Evidence,  and  we  may  safely  base  our  con- 
clusions upon  a  consideration  of  their  la- 
bora. 

One  of  our  earliest  American  writers  up- 
on the  law  of  evidence,  and  one  whom  every 
lawyer  and  Jurist  of  to-day  venerates.  Prof. 
Greenleaf,  in  volume  3,  S  4C9,  of  tbe  fifteenth 
edition  of  bis  work  says:  "Where  evidence 
of  contradictory  statements  by  a  witness,  or 
of  other  particular  facts,  as,  for  example, 
tbat  be  has  been  committed  to  tbe  House 
of  Correction,  is  afforded  by  way  of  Im- 
peaching bis  veracity,  bis  general  character 
for  truth  being  thus  in  some  sort  put  in 
Issue,  it  has  been  deemed  reasonable  to  ad- 
mit general  evidence  tbat  be  is  a  man  of 
strict  Integrity  and  Bcmpulous  regard  for 
truth.  But  evidence  tbat  he  bas  on  other 
occasions  made  statements  similar  to  what 
he  bas  testified  in  tbe  cause  Is  not  admis- 
sible, unless  where  a  design  to  misrepresent 
is  charged  upon  tbe  witness  la  consequence 
of  his  relation  to  tbe  party  or  to  tbe  cause. 
In  which  case  it  seems  It  may  be  proper  to 
show  tbat  he  made  a  similar  statement  be- 
fore tbe  relation  existed.  So,  it  the  char- 
acter of  a  deceased  attesting  witness  to  a 
deed  or  will  Is  impeached  on  tbe  ground  of 
fraud,  evidence  of  bis  general  good  character 
Is  admissible.  But  mere  contradiction  among 
witnesses  examined  in  court  supplies  no 
ground  for  admitting  general  evidence  as  to 
character." 

We  find  tbe  subject  thus  discussed  In  Un- 
derhill  on  Evidence,  {  352:  "Tbe  direct  Im- 
peachment of  a  witness  by  any  of  tbe  means 
which  have  been  above  explained  creates 
and  issue  respecting  bis  general  character  for 
truthfulness.  Evidence  to  support  this,  and  to 
show  tbat  be  Is  a  person  In  whose  testimony 
tbe  Jury  may  have  confidence,  is  therefore 
relevant.  But  evidence  of  reputation  Is  not 
relevant  merely  because  there  is  a  contradic- 
tion between  adverse  witnesses,  or  because  tlie 
credibility  of  a  witness  is  shaken  on  cross-ex- 
amination, though  its  admission  In  such  cases 
may  not  be  reversible  error.  A  distinction 
bas  sometimes  been  made  by  which  it  bas 
been  held  that  general  evidence  of  tbe  char- 
acter of  tbe  witness  for  truthfulness  is  not 
relevant,  If  he  was  impeached  merely  by 
showing  that  be  had  made  contradictory 
statements.  This  distinction  Is  repudiated  by 
a  uuijorlty  of  tbe  decisions,  which  support 
tbe  proposition  tbat  general  evidence  of  the 
character  of  tbe  witness  as  a  truthful  person 
is  always  admissible,  whenever  any  attempt, 
though  it  may  have  been  unsuccessful,  1ms 
been  made  to  impeach  it,  as,  for  example, 
where  auotlier  witness  is  asked  what  is  bis 
character  for  truth,  and  replies  that  It  Is 
good." 

In  3  Jones  on  Evidence,  {  870,  tbe  author. 
In  discussing  this  question,  says:    "While  it 
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Is  clear  that  a  direct  attack  upon  the  repu- 
tation of  a  witness  admits  evidence  to  sus- 
tain his  credibility,  the  question  whether 
such  evidence  Is  rendered  admissible  by  col- 
lateral attack  Is  Involved  in  more  difficulty. 
It  has  sometimes  been  held  that,  if  it  ap- 
pears from  the  cross-examination  of  a  wit- 
ness that  he  has  been  guilty  of  Immoral  con- 
duct or  charged  with  a  criminal  offense,  he 
may  be  sustained  by  evidence  of  good  char- 
acter for  truth.  So  It  was  held  that,  when 
a  witness  was  assailed  by  evidence  that  he 
had  been  suborned  and  paid  for  his  testi- 
mony, his  good  character  for  veracity  might 
be  shown.  So  the  same  class  of  testimony 
has  been  received  in  an  action  on  an  insur- 
ance policy,  where  the  defendant  had  sought 
to  prove  that  the  plaintiff  had  burned  his 
building  and  made  false  proofs  of  loss,  and 
In  an  action  for  forgery,  where  the  defend- 
ant sought  to  prove  that  a  witness  for  the 
state  had  himself  committed  the  forgery, 
proof  of  the  good  character  of  such  witness 
was  allowed.  As  we  have  seen,  although  It 
is  held  In  some  of  the  cases  that  answers  on 
cross-examination  which  tend  to  disparage 
the  character  of  the  witness  are  sufficient 
to  render  admissible  sustaining  evidence  of 
his  good  character,  and  although  there  Is  con- 
siderable authority  In  the  decisions  to  sup- 
port this  view,  the  practice  would  undoubt- 
edly lead  to  great  confusion  and  the  multi- 
plicity of  collateral  issues,  unless  carefully 
guarded  by  the  discretion  of  the  trial  Judge. 
It  Is  well  settled  that  when,  either  by  cross- 
examination  or  other  evidence,  it  is  shown, 
that  the  witness  has  been  convicted  of  a 
crime,  his  good  reputation  for  truth  since 
such  conviction  may  be  shown;  and  such 
testimony  is  not  received  where  it  appears 
that  the  witness  was  acquitted,  or  merely 
charged  with  crime,  without  a  conviction. 
So,  where  a  witness  admitted  on  cross-ex- 
amination that  he  bad  been  drunk  on  vari- 
ous occasions,  it  was  held  that  this  did  not 
render  testimony  admissible  as  to  his  gen- 
eral good  character  for  veracity."  And  in 
section  871  the  same  author  says:  "It  has 
sometimes  been  held  that,  where  proof  has 
been  offered  of  the  inconsistent  or  contra- 
dictory statements  of  a  witness,  his  credit 
moy  be  sustained  by  proof  of  his  good  repu- 
tation for  truth  and  veracity;  that,  since  the 
object  of  the  attack  is  to  Impeach  the  wit- 
ness, the  mode  of  such  attack  is  immaterial, 
and  the  same  reason  exists  for  sustaining  the 
witness  as  where  witnesses  are  caiied  to  tes- 
tify to  his  bad  reputation.  But  it  is  the  bet- 
ter view,  and  one  sustained  by  the  weight 
of  authority,  that  in  such  cases  the  witness 
cannot  be  fortified  by  evidence  of  good  char- 
acter. Although  the  contradiction  In  his 
statements  may  tend  to  show  that  he  ought 
not  to  be  believed  in  the  particular  case, 
this  does  not  necessarily  touch  his  general 
good  character  for  truth  or  integrity,  since 
the  inconsistency  may  be  the  result  of  mis- 
take or  forgetfulness.     On  the  same  prin- 


ciple, and  perhaps  for  stronger  reasons,  it 
is  no  ground  for  the  introduction  of  evidence 
to  sustain  the  character  of  a  witness  that 
other  witnesses  have  contradicted  him  by 
testifying  to  a  different  state  of  facts;  and 
this  remains  true,  although  the  contradic- 
tion Is  of  such  a  character  as  to  incidentally 
impute  immorality  or  crime." 

That  learned  and  scholarly  Jurist,  Mr. 
Justice  Elliott,  upon  the  subject  under  con- 
sideration, in  his  work  on  Evidence  (volume 
2,  i  905),  says:  "When  the  reputation  of  a 
witness  for  truth  has  been  impeached,  the 
party  calling  a  witness  has  a  right  to  call 
other  witnesses  to  prove  that  bis  reputation 
is  good.  Good  character,  it  has  been  held, 
may  be  shown,  where  the  witness  has  been 
Impeached  by  proof  of  conviction  of  crime. 
But  this  principle  is  not  always  applied,  at 
least  where  there  Is  no  real  attack  by  way 
of  impeachment.  If  the  witness  has  been  im- 
peached by  proof  that  he  made  contradictory 
and  inconsistent  statements  out  of  court, 
some  of  the  cases  allow  his  good  character 
to  be  shown  in  corroboration,  while  others 
refuse  to  admit  such  testimony.  However, 
to  render  testimony  of  good  character  com- 
petent and  admissible  in  support  of  the  wit- 
ness, an  attack  must  necessarily  have  been 
made  on  his  character."  And  in  section  971 
he  proceeds  to  show  how  a  witness  may  be 
impeached,  by  showing,  either  by  cross-ex- 
amination or  by  opposition  witnesses,  bias, 
malice,  prejudice,  interest,  or  corruption;  by 
showing  inconsistent  and  contradictory  state- 
ments of  the  witness;  by  showing  general 
bad  character,  or  reputation  for  truth  and 
veracity. 

In  Bradner  on  Evidence,  {  16,  It  is  said: 
"Testimony  to  support  the  character  of  a 
witne.ss  cannot  be  given  in  evidence,  unless 
the  credibility  of  the  witness  Is  Impeached." 

Prof.  WIgmore,  In  his  critical  and  exten- 
sive contribution  to  the  literature  of  the  law, 
has  gone  over  this  subject  more  analytically 
and  completely  than  any  other  text-writer, 
and  In  section  1104  of  WIgmore  on  Evi- 
dence he  gives  us  the  following:  "Grood 
character  for  veracity  is  as  relevant  to  in- 
dicate the  probability  of  truth-telling  as  bad 
character  for  veracity  Is  to  indicate  the  prol>- 
ablllty  of  the  contrary.  But  there  Is  no 
reason  why  time  should  lie  spent  in  proving 
that  which  may  be  assumed  to  exist.  Every 
witness  may  be  assumed  to  be  of  normal 
character  for  veracity,  Just  as  he  is  assumed 
to  l)e  of  normal  sanity.  Good  character, 
tlierefore,  in  his  support,  is  excluded  until 
his  character  Is  brought  in  question,  and  it 
becomes  worth  while  to  deny  that  his  char- 
acter is  bad.  The  question  thus  always 
arises  tmdcr  the  general  rule:  When  Is  the 
witness'  character  brought  Into  question  by 
the  opiwnent,  so  as  to  open  the  way  to  evi- 
dence of  good  character  la  denial?  This 
must  depend  on  the  nature  of  the  opponent's 
impeaching  evidence.  It  may  be  a  direct  as- 
sault on  the  witness'   character,  In  which 
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case  no  doubt  exists.  Bat  it  may  be  eri- 
dence  of  a  doubtful  or  ambiguous  import; 
for  example,  of  bias,  of  a  prior  self-con- 
tradiction, of  an  error  of  fact,  and  so  on 
tbrougli  tbe  whole  series  of  kinds  of  dis- 
crediting evidence.  It  is  obvious  tliat  tbe 
theory  of  each  of  these  kinds  of  evidence 
must  be  considered  Iwfore  it  can  be  said 
whetlier  it  affects  the  witness'  character." 

From  these  several  statements  of  the  law 
we  think  it  a  fair  and  reasonable  deduction 
that  when  a  witness  lias  testified,  and  the 
opposite  party  has,  either  upon  cross-exam- 
ination of  such  witness  or  by  tbe  introduc- 
tion of  independent  testimony,  impeached 
such  witness  in  any  one  of  several  particulars, 
It  is  competent  to  corroborate  him  by  evi- 
dence of  his  general  reputation  for  truth  and 
veracity.  But  it  is  not  every  act  of  the  ad- 
verse party  which  would  have  the  effect  to 
discredit  the  witness  or  his  testimony  that 
entitles  him  to  such  corroboration.  The 
weight  of  modern  authority  seems  to  classi- 
fy the  cases  in  which  evidence  of  general 
reputation  in  support  of  a  witness  is  ad- 
missible practically  as  follows: 

First.  Where  there  has  been  a  direct  at- 
tack upon  the  character  of  the  witness  by 
offering  evidence  tending  to  show  that  his 
general  reputation  for  truth  and  veracity  is 
bad.  This  rule  is  universal  and  unques- 
tioned. 

Second.  Where  the  witness  has  been  im- 
peached by  evidence  of  particular  acts  of 
criminal  or  moral  misconduct,  either  on 
cross-examination  or  by  record  of  conviction. 
While  this  rule  is  not  universally  adopted  by 
the  American  courts,  it  is  supported  by  the 
following  cases:  Lewis  v.  State,  35  Ala. 
386;  People  v.  Ah  Fat,  48  Cal.  61;  People 
V.  Amanacus,  50  Cal.  233;  State  v.  Fruge, 
44  La.  Ann.  165,  10  South.  621;  Vernon  v. 
Tucker,  30  Md.  456;  Russell  v.  Coffin,  8 
Pick.  (Mass.)  143;  Gertz  v.  FIteliburg  R.  Co., 
137  Mass.  77,  50  Am.  Rep.  2S5;  People  v. 
Rector,  19  Wend.  (N.  Y.)  509;  Carter  v.  Peo- 
ple, 2  Hill  (N.  Y.)  317;  People  v.  Gay,  7  N. 
Y.  378:  Stacy  v.  Graham,  14  N.  Y.  492;  Webb 
V.  State.  29  Ohio  St.  358;  Wick  v.  Baldwin, 
51  Ohio  St.  01,  36  N.  E.  671;  Warfleld  v. 
By.  Co.,  104  Tenn.  74,  55  S.  W.  304,  78  Am. 
St  Rep.  911;  Smith  v.  Tate,  40  Tex.  Cr.  R. 
200,  50  S.  W.  303;  Luttrell  v.  State,  40  Tex. 
Cr.  R.  651,  51  S.  W.  aW;  Pnlne  v.  Tlldon, 
20  Vt.  5.>1;  George  v.  Pilcher,  28  Grat.  (Va.) 
299,  26  Am.  Rep.  3.'j0;  Reynolds  v.  Railroad 
Co.,  92  Va.  400,  23  S.  E.  770;  Clark  v.  State, 
117  Ga.  2.54,  43  S.  E.  8.T3;  Clark  v.  Bond, 
29  Ind.  5.")5;  Warfleld  v.  L.  &  X.  Ry.,  104 
Tenn.  74,  .jS  S.  W.  304,  78  Am.  St.  Rep.  Oil. 

Third.  Impeachment  by  evidence  of  cor- 
ruption on  tbe  part  of  the  witness  In  con- 
nection with  the  case  in  which  be  appears. 

Fourth.  Impeachment  by  evideuc-e  of  con- 
tradictory or  inconsistent  statements,  admit- 
ted on  cross-examination  or  shown  by  the 
testimony  of  other  witnesses.  Upon  this 
last  rule  the  authorities  are  In  irreconcilable 


conflict,  and  are  about  equally  divided;  but 
the  better  reason  seems  to  favor  the  right 
to  corroborate  the  witness,  whose  evidence 
is  in  this  manner  discredited,  by  allowing 
proof  of  his  general  reputation  for  truth  and 
veracity.  Hadjo  v.  Gooden,  13  Ala.  718; 
HoUey  v.  State,  105  Ala.  100,  17  South.  102; 
Mercer  v.  State,  40  Fla.  216,  24  South.  154, 
24  Am.  St.  Rep.  135;  McEwen  v.  Springfield, 
64  Ga.  159;  Clark  v.  State,  117  Ga.  254,  43 
S.  E.  853;  Paxton  v.  Dye,  26  Ind.  394;  Clem 
v.  State,  3  Ind.  480;  Board  v.  ©Conner, 
137  Ind.  622,  35  N.  B.  1006,  37  N.  E.  16; 
State  V.  Boyd,  38  La.  Ann.  374;  Davis  v. 
State,  38  Md.  15;  People  v.  Rector,  19  Wend. 
(N.  Y.)  583;  Isler  v.  Dewey,  71  N.  C.  14; 
Burrell  v.  State,  18  Tex.  713;  Sweet  v.  Sher- 
man, 21  Vt.  23;  Stevenson  v.  Gunning's  Es- 
tate, 64  Vt.  601,  25  Atl.  697;  State  v.  Staley, 
45  W.  Va.  792,  32  S.  B.  198. 

There  are  other  particular  cases  In  which. 
In  the  exercise  of  a  wise  discretion,  the  trial 
court  may  properly  allow  evidence  of  gen- 
eral reputation  of  a  witness  in  support  of 
such  witness;  but  there  must  be  some  spe- 
cial or  particular  element  Introduced  into 
the  case  by  the  adverse  party  by  which  such 
witness  is  impeached  or  discredited.  But 
the  foregoing  rules  embrace  the  general 
classes  of  cases  in  which  such  practice  is 
allowable.  In  tbe  examination  of  the  case 
under  consideration,  we  find  nothing  in  the 
evidence  nor  in  the  cross-examination  of  the 
defendant,  which  brings  tbe  case  within  any 
of  the  adjudicated  cases.  The  question  as 
to  whether  he  signed  the  note  sued  on  was 
the  vital  and  controlling  question.  He  tes- 
tified that  he  did  not  sign  the  note,  that  he 
did  not  see  the  payee  on  the  day  the  note 
purported  to  have  been  executed,  and  oflfered 
other  corroborating  evidence  to  support  his 
position.  The  bank  offered  some  expert  evi- 
dence upon  the  question  of  the  identity  of 
the  signature,  and  attempted  to  prove  that 
the  defendant  had  made  certain  admissions 
from  which  It  might  be  inferred  that  he  had 
signed  the  note.  There  was  nothing  Involv- 
ing moral  turpitude  of  the  defendant  In  the 
transaction.  If  a  crime  had  been  committed. 
It  was  by  the  person  who  forged  the  note. 
It  Is  not  sufficient,  to  entitle  one  to  corrob- 
orate his  evidence  by  general  character,  that 
the  facts  to  which  he  testifies  are  contra- 
dicted or  disproved  by  other  witnesses.  The 
testimony  introduced  by  the  defendant  that 
ills  general  reputation  for  truth  and  veracity 
was  good  was  liable  to  have  great  weight 
with  the  Jury  and  to  have  infiuenced  their 
verdicL  It  was  reversible  error  to  admit 
such  evidence  under  the  circumstances  pre- 
sented by  the  evidence  In  the  ease. 

The  judgment  of  the  district  court  of 
Pawnee  county  Is  reversed,  at  the  costs  of 
the  defendant  in  error,  and  the  cause  re- 
manded, with  directions  to  grant  a  new  trial. 
All  the  Justices  concur,  except  IIAINBR,  J., 
who  tried  the  case  below,  not  sitting,  and 
IRWIN,  J.,  absent 
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GLAZIER  T.  HENETBUSS  et  al. 

(Supreme  Court  of  Oklahoma.     Sept.  5,  1907.) 

1.  Limitation  or  Actions— Suspension. 

A  person  cannot  prevent  the  operation  of 
the  statute  of  limitations  by  delay  in  taking  ac- 
tion incumbent  upon  him. 
2,Abatement    and    Revivai.   —   Death   of 
Fabty. 

Section  4624,  Wilson's  Rer.  &  Ann.  St. 
1903,  fixing  one  year  as  the  time  within  which 
an  action  may  be  revived  in  the  names  of  the 
representatives  or  successors  of  the  plaintiff,  is 
not  a  mere  limitation  upon  a  remedy,  but  con- 
ditions the  very  right  to  revive;  and  parties 
seeking  to  avail  themselves  of  its  benefits  must 
strictly  comply  with  its  terms. 

3.  Same— Consent  op  Defendant. 

Under  section  4G24,  Wilson's  Rev.  &  Ann. 
St.  1903,  upon  the  death  of  the  plaintiff  an  or- 
der to  revive  an  action  in  the  names  of  the 
representatives  or  successors  of  a  plaintiff  shall 
not  be  made  without  the  consent  of  the  defend- 
ant after  the  expiration  of  one  year  from  the 
time  the  order  might  have  been  first  made.  The 
statute  is  not  suspended  until  the  apiraintment 
of  the  legal  representatives,  but  begins  to  run 
after  the  expiration  of  a  reasonable  time  from 
the  death  of  the  plaintiff  in  which  a  legal  rep- 
resentative might  have  been  appointed. 

4.  Same. 

Where  the  plaintiff  in  an  action  died  on 
the  10th  day  of  April,  1902,  and  without  the 
consent  of  the  defendant  the  order  of  revival 
in  the  name  of  the  administratrix  was  made  on 
the  Ist  day  of  December,  1903.  and  thereafter 
upon  the  hearing  it  was  found  that  the  order 
was  not  made  within  one  year  from  the  time 
it  might  have  been  first  made,  held,  that  the 
action  was  barred  by  the  statute,  and  section 
4C24  warranted  a  dismissal  of  the  action. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  XoWe  County; 
before  Justice  Bayard  T.  llniner. 

Action  by  Henry  E.  Glazier  against  T.  II. 
Heneybuss  and  Martha  lleneybuss.  On  the 
death  of  plaintiff,  Lydia  E.  Glazier,  adminis- 
tratrix, was  substituted.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Smith  &  Scott,  for  plaintiff  In  error.  Doyle 
&  Cress,  for  defendants  in  error. 

GARBER,  J.  This  action  to  recover  on 
two  promissory  notes  wos  brought  on  the 
27th  day  of  September,  1001,  in  the  district 
court  of  Noble  county,  by  Henry  E.  Glazier, 
as  plaintiff,  against  the  defendants  In  error, 
defendants  below.  Henry  E.  Glazier  died  on 
the  10th  day  of  April,  1902.  On  May  12, 1002, 
his  death  being  sugsosted  to  the  court,  on  aj)- 
plicatiou  of  his  heirs  leave  was  granted  to  sul)- 
stitute  his  legal  representatives  as  plaintiff. 
On  March  27,  1903,  upon  the  application  of 
plaintiff  in  error,  and  over  the  objection  of 
the  defendants,  the  heirs  were  substituted  as 
plaintiffs.  On  December  1,  1903,  the  order 
substituting  the  heirs  as  plaintiffs  was  set 
aside,  upon  the  application  of  plaintiffs  In  er- 
ror, and  over  the  objections  and  exceptions 
of  defendants  in  error  an  order  was  made- 
reviving  the  action  In  the  name  of  Lydia  E. 
(Sluzier.  administratri.K  of  the  estsite  of  Hen- 
ry   E.    Glazier,    deceased.     On   January    2S, 


1904,  the  defendants  filed  their  answer  to  the 
amended  petition,  alleging  that  tbe  court  was 
without  jurisdiction  and  that  tbe  action 
could  have  been  revived  In  the  name  of  the 
administratrix  within  30  days  after  tbe  death 
of  the  plaintiff,  and  that  the  action  was. 
therefore,  barred  by  the  statute  of  limita- 
tions. Tbe  administratrix  filed  a  reply,  ad- 
mitting all  the  facta  set  up  In  the  answer,  ex- 
cept that  the  cause  could  have  been  revived 
In  tbe  name  of  tbe  administratrix  within  30 
days  after  the  death  of  the  plaintiff,  and  that 
said  action  was  barred  by  the  statute  of  lim- 
itations. The  issues  thus  Joined  were  sub- 
mitted to  the  court,  a  Jury  being  waived,  and 
Judgment  rendered  in  favor  of  the  defend- 
ants for  costs.  Tlie  court  found  ttiat  the 
cause  had  not  been  revived  within  the  time 
allowed  by  law  for  tlie  revival  of  an  action 
after  the  death  of  tbe  plaintiff.  From  that 
judgment  the  plaintiff  In  error  prosecutes 
this  appeal,  and  asks  a  reversal  of  the  cause 
upon  the  ground  that  the  statute  of  limita- 
tions begins  to  run,  not  from  the  death  of 
the  plaintiff,  but  from  the  date  of  tlie  ap- 
pointment of  the  administratrix. 

This  question  Is  presented  to  this  court  for 
the  first  time,  and  necessitates  a  considera- 
tion and  construction  of  sections  4620  and 
4024  of  Wilson's  Rev.  &  Ann.  St.  1903.  At 
common  law  the  action  abated  upon  the 
death  of  the  party  l)efore  trial  or  verdict, 
and.  If  the  cause  of  action  was  of  the  charac- 
ter that  did  not  survive,  death  put  a  final  end 
to  the  suit.  If  the  cause  was  one  that  did 
survive,  or  could  survive,  plaintiff  or  his  per- 
sonal repre.sentatlve  was  required  to  bring  a 
new  action.  In  order  to  obviate  the  necessi- 
ty of  bringing  a  new  action,  and  to  remedy 
that  defect  of  the  common  law,  requiring  a 
new  action  to  be  brought  where  tbe  cause  of 
action  survived,  statutes  have  been  adopted, 
In  England  and  in  the  various  states  of  the 
Union,  providing  that  the  representatives  of 
the  deceased  party,  within  limitations  and 
ui>oD  compliances  with  certain  conditions, 
might  be  made  parties  to  the  suit  and  action 
proceed.  Section  4020  of  our  statute  pro- 
vides: "Upon  the  death  of  the  plaintiff  in 
an  action,  it  may  be  revived  in  the  names  of 
his  representatives,  to  whom  his  right  has 
passed.  Where  his  right  has  passed  to  his 
personal  representatives,  the  revivor  shall  be 
In  their  names;  where  It  has  passed  to  bis 
heirs  or  devisees,  who  could  support  the  ac- 
tion if  brought  anew,  the  revivor  may  be  in 
their  names."  In  this  case,  upon  the  death 
of  the  plaintiff,  the  right  of  action  passed, 
not  to  his  heirs,  but  to  the  administratrix  of 
his  estate.  The  subject-matter  of  the  action 
was  a  part  of  tlie  pcrs(mal  estate,  and  sub- 
ject to  the  payment  of  the  debts  of  the  de- 
ceased, if  judgment  be  secured  and  satisfied. 
The  attempted  revival  in  the  names  of  tbe 
heirs  was,  therefore,  a  nullity,  and  is  of  no 
C()nse(|uence  In  the  determination  of  the  que^ 
tioii  In  this  case. 

This  was  virtually  admitted  by  plaintiff  la 
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error  in  filing  a  subsequent  motion  asking  tbat 
tlie  order  of  revival  In  the  names  of  tUe  heirs 
be  set  aside  and  the  action  be  revived  in  the 
name  of  the  administratrix.  Hence  the  real 
battle  In  this  case  Is  waged  over  the  construc- 
tion of  section  4624,  fixing  the  time  In  which 
an  order  of  substitution  and  revival  might 
have  been  made  in  the  name  of  the  administra- 
trix. The  section  reads  as  follows :  "An  or- 
der to  revive  an  action,  in  the  names  of  the  rep- 
resentatives or  successors  of  a  plaintiff  may  be 
made  forthwith,  but  shall  not  be  made  with- 
out the  consent  of  the  defendant  after  the  ex- 
piration of  one  year  from  the  time  the  order 
might  have  been  made.  *  •  • "  These 
sections  of  our  statute  were  tai^en  from  the 
Kansas  statute,  and  with  their  adoption  came 
the  construction  of  the  Supreme  Court  of  that 
state.  The  simple  statement  of  the  familiar 
and  accepted  rule  of  construction  would  or- 
dinarily be  considered  a  final  and  satisfactory 
disposition  of  the  case,  especially  when  the 
foreign  state  has  repeatedly  construed  the 
section  in  question ;  but  in  this  case  a  strenu- 
ous and  heated  controversy  is  waged  over  the 
question  as  to  what  construction  has  been 
placed  upon  that  section  of  the  statute  by 
the  Supreme  Court  of  that  state,  and  numer- 
ous authorities  are  cited  in  support  of  the  re- 
spective sides  of  the  controversy.  As  a  pre- 
cautionary measure,  before  entering  upon  an 
investigation  of  the  authorities,  for  perspicu- 
ity, we  add  the  term  "latest"  to  the  statement 
of  the  general  rule  of  construction,  so  as  to 
read:  By  the  adoption  of  the  statute  of  a 
foreign  state,  we  adopt  the  "latest"  construc- 
tion of  that  statute  at  the  time  of  its  adop- 
tion by  the  Supreme  Court  of  tbat  state. 

In  the  case  of  Bauserman  v.  Blunt,  147  IX 
S.  647,  13  Sup.  Ct.  466,  37  L.  Ed.  316,  remov- 
ed from  the  state  court  of  Kansas  to  the  Cir- 
cuit Court  of  the  United  States  upon  the  au- 
thority of  Toby  V.  Allen,  3  Kan.  399,  Hanson 
V.  Towle,  10  Kan.  273,  and  Nelson  v.  Herljel, 
30  Kan.  456,  2  Pae.  110,  It  was  held  that  the 
operation  of  the  statute  was  suspended  until 
an  administrator  bad  been  appointed,  and, 
while  that  case  was  pending  on  appeal  in 
the  Supreme  Court  of  the  United  States,  the 
same  question  was  presented  to  the  Supreme 
Court  of  the  state  of  Kansas  in  the  case  of 
Bauserman  v.  Charlott,  46  Kan.  480,  26  Pac. 
1051,  and  upon  a  careful  examination  and 
consideration  of  the  question,  and  a  review 
of  the  prior  decisions  of  that  court,  It  was 
held  that  an  action  by  another  creditor 
against  the  defendant  was  barred  by  the  stat- 
ute, because  the  plaintiff  had  unreasonably 
delayed  to  apply  for  the  appointment  of  an 
administrator.  Chief  Justice  Horton,  who 
bad  delivered  the  opinion  in  Nelson  v.  Her- 
kel,  supra,  after  referring  to  the  cases  cited 
above  as  holding  that  "the  death  of  the  debt- 
or operates  to  suspend  the  statute,"  added: 
"But  this  court  has  never  said,  when  the 
question  was  properly  presented,  that  a  cred- 
itor can  indefinitely  prolong  the  time  of  limi- 
tation by  his  own  omission  or  refusal  to  act. 


or  that  the  death  of  the  debtor  operates  to 
suspend  the  statute  of  limitations  indefinite- 
ly"—citing  Amy  v.  Watertown,  130  U.  S.  320, 
9  Sup.  Ct.  537,  32  L.  Ed.  053,  wherein  it  was 
said:  "When  a  party  knows  that  he  has  a 
cause  of  action,  it  is  his  own  fault  if  he  does 
not  avail  himself  of  those  means  which  the 
law  provides  for  prosecuting  his  claim,  or  in- 
stitute such  proceedings  as  the  law  regards 
sufficient  to  preserve  it;"  also  the  cases  of 
Atchison,  etc.,  Bailroad  Co.  t.  Burlingame 
Twp.,  36  Kan.  638,  14  Pac.  271,  59  Am.  Rep. 
578,  and  Rork  v.  Douglas  Co.,  46  Kan.  175,  26 
Pac.  303,  as  establishing  the  proposition  that 
"a  person  cannot  prevent  the  operation  of  the 
statute  of  limitations  by  delay  in  taking  ac- 
tion incumbent  upon  him,"  and  that  "to  per- 
mit a  long  and  indefinite  postponement  -would 
tend  to  defeat  the  purpose  of  the  statutes  of 
limitations,  which  are  statutes  of  repose, 
founded  on  sound  public  policy,  and  which 
should  be  so  construed  as  to  advance  the  poli- 
cy they  were  designed  to  promote,"  and,  fol- 
lowing these  decisions,  the  court  arrived  at 
tbe  conclusion  that  the  plaintiff's  claim  was 
barred  by  the  statute,  and  said :  "A  reason- 
able time  within  which  a  creditor,  having  a 
claim  against  a  decedent  and  wishing  to  es- 
tablish the  same  against  his  estate,  should 
make  application  for  administration,  would 
be,  under  the  statute,  50  days  after  tbe  de- 
cease of  the  Intestate,  or  at  least  within  a 
reasonable  time  after  the  expiration  of  60 
days;  but  a  creditor  cannot,  as  in  this  case, 
'  postpone  the  appointment  for  months  and 
years,  and  then  recover  upon  bis  claim.  If 
be  can  do  so  for  several  months,  or  several 
years,  he  can  do  so  for  any  Indefinite  length 
of  time,  and  then  resort  to  administration 
and  establish  bis  claim.  This  is  certainly 
not  in  accord  with  the  policy  of  the  statutes, 
and  is  not  a  fair  construction  of  our  prior  de- 
cisions." 

In  the  case  of  Bauserman  v.  Blunt,  supra, 
In  the  Supreme  Court  of  the  United  States 
(147  U.  S.  647,  13  Sup.  Ct.  466,  37  L.  Ed.  316), 
Mr.  Justice  Gray,  delivering  the  opinion  of 
the  court.  In  reviewing  the  various  decisions 
of  tbe  Supreme  Court  of  the  state  of  Kansas 
upon  this  question,  referring  to  the  case  of 
Bauserman  v.  Charlott,  supra,  in  conclusion, 
said:  "That  decision  was  evidently  deliber- 
ately considered  and  carefully  stated,  with 
the  purpose  of  finally  putting  at  rest  a  ques- 
tion on  which  some  doubt  had  existed.  It 
is  supported  by  satisfactory  reasons,  and  is 
in  accord  with  well-settled  principles;  and 
there  is  no  previous  adjudication  of  that 
court  to  the  contrary.  In  every  point  of 
view,  therefore,  it  should  be  accepted  by 
this  court  as  conclusively  settling  that  the  op- 
eration of  tbe  statute  of  limitations  of  Kan- 
sas Is  suspended  after  the  death  of  a  debtor 
for  50  days  only,  during  which  tbe  creditor 
could  not  apply  for  the  appointment  of  an 
administrator,  or,  at  most,  for  a  reasonable 
time  after  the  expiration  of  the  50  days." 
As  the  proceedings  to  revive  an  action  and 
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the  proceedings  to  rerlve  a  judgment  are 
substantially  the  same,  and  must  correspond 
to  the  same  formula,  we  cite  the  following 
eases  in  support  of  the  rule  tterein  announc- 
ed: Angell  V.  Martin,  24  Kan.  335;  Rail- 
way Company  v.  Smith,  40  Kan.  192,  19  Pac. 
638;  Cunkle  v.  Railroad  Co.,  54  Kan.  194, 
40  Pac.  184 ;  Berkley  v.  Tootle,  62  Kan.  701, 
04  Pac.  620;  Reaves  t.  Long,  63  Kan.  700, 
«!5  Pac.  1030 ;  Steinbach  v.  Murphy,  70  Kan. 
487,  78  Paa  823. 

In  the  case  at  bar  the  order  of  reTlral  In 
the  name  of  the  administratrix  was  not  made 
until  1  year,  7  months,  and  21  days  after  the 
death  of  the  plaintiff,  and  not  until  1  year, 
6  months,  and  19  days  after  the  suggestion  of 
the  death  of  the  plaintiff  and  leave  to  re- 
vive was  granted  in  name  of  personal  rep- 
resentatives. The  answer  and  reply  put  In 
issue  the  question  of  fact,  when  the  order  of 
revival  "miglit  have  been  first  made."  The 
plaintiff  in  error  was  a  resident  of  Noble 
county,  and  upon  the  death  of  the  deceased, 
April  10,  1902,  she  could  have  applied  for 
letters  of  administration,  and,  upon  giving 
30  days'  notice,  have  been  appointed  admin- 
istratrix of  the  estate  of  the  deceased.  On 
the  12th  day  of  May,  1902,  she  suggested  the 
death  of  the  deceased,  and  upon  giving  30 
days'  notice  from  that  date,  had  she  filed  her 
petition,  she  could  have  been  appointed  the 
legal  representative  and  had  tlie  order  of  re- 
vival "made  forthwith"  ;  but,  instead,  the  or- 
der of  revival  was  not  made  until  December 
1,  1903,  or  nearly  18  months  after  the  time 
in  which  it  "might  have  been  made."  With- 
out the  consent  of  the  defendants,  and  no 
showing  for  the  delay,  can  it  be  said  that  the 
district  court  erred  in  finding  that  the  order 
of  revival  was  not  made  within  one  year  from 
the  time  it  "might  have  been  first  made?" 
There  is  either  a  limitation,  or  there  is  none. 
The  Legislature  has  undoubtedly  said  that 
tliorc  is  a  limitation.  If  there  is,  in  the  lan- 
guage of  the  statute,  "the  order  of  revival 
upon  the  death  of  the  plaintiff  may  be  made 
forthwith,  but  shall  not  be  made  without  the 
consent  of  the  defendant  after  the  expiration 
of  one  year  from  the  time  the  order  might 
have  been  first  made."  Without  a  revivor  an 
action  abates  upon  the  death  of  the  party, 
and  without  a  statute  there  can  be  no  revivor. 
The  language  "shall  not  be  made"  is  peremp- 
torily prohibitive.  It  Imposes  an  absolute 
prohibition  upon  the  granting  of  the  order 
after  the  lapse  of  one  year  after  the  time 
when  it  "might  have  l)eeu  made."  At  the  ex- 
piration of  that  time  tlie  riglit  ceases  to  ex- 
ist. It  Is  true  the  order  of  revival  could  not 
have  been  made  until  the  appointment  of  the 
administratrix ;  but  it  was  within  the  power 
of  plaintiff  in  error  to  have  liad  that  appoint- 
ment made.  It  was  a  condition  pre<-o<lent  to 
tlio  order  of  revivor.  Tiie  law  required  her 
to  act.  Slie  offers  no  evidence  explanatory  of 
tlie  delay.  She  knew  of  the  death  of  the 
lilaintiff.     The  law  said:    "You  may  be  ap- 


pointed administratrix.  If  yon  file  yonr  peti- 
tion and  give  the  required  notice."  There 
were  no  other  petitions  filed  for  that  ap- 
pointment ;  and  her  petition,  when  filed,  was 
not  contested. 

It  Is  argued,  however,  In  support  of  the 
position  that  the  statutes  should  not  begin  to 
run  until  the  appointment  of  a  legal  represen- 
tative, that  unscrupulous  persons  conld  pre- 
vent the  appointment  by  contest  and  appeal 
for  over  one  year,  and,  although  the  action 
might  involve  the  whole  estate.  It  would  be 
forever  barred.  The  plain  language  of  the 
statute  reads,  "From  the  time  when  the  order 
might  have  been  first  made,"  and  is  sufficient 
answer  to  that  argument.  It  is  not  for  the 
courts  to  mitigate,  by  opinion,  the  barsbnefis 
of  the  law  of  limitations.  It  Is  their  duty  to 
declare  the  law  as  they  find  It.  The  limita- 
tion of  revivor  is  arbitrary,  exacting,  requir- 
ing diligence,  good  faith,  prompt  action,  and 
he  who  seeks  its  benefits  must  be  able  to 
show  that  he  has  complied  with  all  Its  terms. 
Hardship  or  Inconveniem-e  is  insulflcient. 
Practical  Impossibility,  alone,  will  satisfy.  19 
A.  &  R.  Ency.  of  Law,  216.  It  was  clearly 
the  duty  of  the  plaintiff  In  error  to  file  her 
petition  for  letters  of  administration  and  se- 
cure the  appointment  as  administratrix  of 
the  estate.  Section  4624,  construed  in  con- 
nection with  those  statutes  governing  the  ap- 
pointment of  legal  representatives,  gave  her 
ample  time,  and  during  the  diligent  prosecu- 
tion of  the  necessary  steps  to  secure  her  ap- 
pointment the  statute  of  limitations  would  be 
suspended.  Under  the  pleadings  and  evidence 
In  this  case  the  trial  court  was  warranted 
under  section  4625  in  dismissing  the  action. 

We  have  carefully  examined  the  authorities 
cited  by  counsel  which  support  the  general 
rule ;  but,  having  adopted  the  statutes  of  the 
state  of  Kansas  with  the  construction  placed 
thereon  by  the  Supreme  Court  of  that  state, 
they  are  not  applicable  in  this  case.  The 
case  of  Steinbach  v.  Murphy  et  a!.,  supra, 
decided  by  the  Supreme  Court  of  that  state  in 
1904,  clarifies  any  uncertainty  that  may  ap- 
pear in  the  opinion  of  that  court  rendered  in 
1896  in  the  case  of  Rexroad  et  al.  v.  Johnson, 
4  Kan.  App.  3.33,  45  Pac.  1008. 

There  being  no  other  error  assigned  or 
presented,  uiwn  the  authorities  above  cited, 
the  Judgment  of  the  district  court  of  Noble 
county,  dismissing  the  action,  is  affirmed. 

nAIXf:R.  J.,  who  tried  the  case  below,  not 
sitting.  .\ll  the  other  Justices  concurring,  ex- 
cept IRWIN,  J.,  absent. 


WILLOUGIIBY  V.  KELLY. 

(Supreme  Court  of  Oklaliomn.     Sept.  4,  1907.) 

Appeai,  —  ItEvjEw  —  Evidence  —  Corpora- 
tions—Stock Book. 

Wlierp.  ns  in  tliis  caso,  tlip  contents  of  a 
bank  stock  Iwok  arc  rolled  upon  to  e.stablish 
tlie  fact  that  at  the  date  of  the  bank's  failure 
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the  defendant  was  a  stockholder  in  the  bank 
and  liable  as  such,  the  contents  of  such  book 
are  not  conclusive  in  the  alraence  of  testimony 
showini;  the  same  to  have  been  accurately  and 
correctly  kept.  And  where  the  testimony  as  a 
whole  throws  doubt  upon  the  facts  sought  to  be 
established  by  the  introduction  of  such  evi- 
dence, and  presents  proof  from  which  a  conclu- 
sion may  be  adversely  drawn,  the  conclusions 
of  the  trial  court  adverse  to  the  conclusions 
sought  to  be  established  by  such  stock  book  will 
not  be  disturbed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  3,  Appeal  and  Error,  {{  3935-3937.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Logan  County; 
before  Justice  Bayard  T.  Halner. 

Action  by  J.  A.  WlUoughby,  receiver  of  the 
Capitol  National  Bank  of  Guthrie,  against  E. 
P.  Kelly.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

This  action  was  brought  by  J.  A.  Willough- 
by,  recelyer  of  the  Capitol  National  Bank 
of  Guthrie,  to  recover  from  the  defendant  ?1- 
000,  the  amount  of  the  levy  of  the  Comp- 
troller of  the  Currency  upon  10  shares  of 
stock  of  the  said  bank  belonging,  as  alleged, 
to  defendant  The  assessment  was  made  by 
the  Comptroller  May  9,  1904.  The  defendant 
admitted  the  regularity  and  legality  of  the 
levy,  but  denied  liability  thereunder.  From 
the  proceedings  had  npon  the  trial  of  the  case 
In  April,  1905,  It  appeared  from  the  stock 
book  of  the  bank  offered  In  evidence  that 
the  defendant,  Kelly,  was  the  owner  of  10 
shares  of  the  capital  stock  of  the  bank  from 
and  after  January  31,  1002.  The  defendant 
on  becoming  the  owner  of  such  stock,  was 
elected  a  director  of  the  bank,  which  position 
he  filled  for  about  a  year,  when  he  tendered 
his  resignation  In  writing,  which  was  accept- 
ed in  November,  1903.  at  which  date  he  claim- 
ed his  entire  connection  with  the  bank  as  di- 
rector and  stockholder  ceased,  and  therefore 
denies  any  liability  for  the  assessment. 

It  appears  from  the  record  that  the  defend- 
ant, Kelly,  was  solicited  by  the  president  of 
the  bank  to  become  a  director  of  the  corpora- 
tion, and  that  he  consented,  and  In  order  to 
qualify  him  for  such  position,  the  president  of 
the  bank,  Billlngsley,  caused  the  transfer  of  10 
shares  of  his  stock  from  his  name  to  that  of 
the  defendant,  and  thereafter  the  defendant 
qualified  as  a  director,  affirming  In  his  oath 
of  office  that  he  was  tiie  owner  of  10  shares 
of  stock  In  the  bank.  It  appears,  however, 
that  the  defendant  was  not  In  fact  the  real 
owner  of  the  stock,  and  the  same  was  never 
delivered  to  him.  Stock  certificates  were  Is- 
sued In  his  name,  but  the  same  were  not  sign- 
ed by  the  president  or  attested  by  the  cor- 
porate seal.  When  thus  partially  Issued, 
they  were  placed  In  the  vault  of  the  bank, 
and  were  there  found  when  the  receiver  took 
charge,  and  no  dividends  thereon  were  ever 
paid  to  defendant.  The  defendant  testified 
that  when  the  stock  was  Issued  in  bis  name 
he  immediately  reassigned  it,  by  signing  a 
blank  for  the  assignment  thereof  printed  on 


the  back  of  the  stock  certificate,  but  the 
blanli  for  such  assignment,  printed  on  the 
stock  found  In  the  vault  was  not  signed.  It 
is  shown  by  the  defendant's  testimony  that 
when  he  resigned  as  director  he  Intended  to 
sever  all  connection  with  the  bank,  including 
a  retransfer  of  the  stock  to  Billlngsley.  He 
was  not  present  at  the  directors'  meeting 
when  his  resignation  was  formally  accepted 
in  November,  1903,  although  the  bank  records 
show  him  to  have  been  present  That  he 
was  in  the  city  of  Guthrie  that  day,  and  that 
he  went  to  the  bank,  but  upon  arriving  there 
was  Informed  by  the  president  that  it  was 
all  over,  and  that  one  G.  A.  Nelson  had  been 
elected  in  his  place.  The  defendant  at  the 
time  asked  the  president  of  the  bank  If  there 
was  anything  else  for  him  to  sign  to  show 
he  had  no  Interest  in  the  bank,  and  he  was 
told  that  everything  had  been  signed,  and 
that  his  stock  had  been  transferred.  Cor- 
roborating this  testimony  of  the  defendant, 
the  record  shows  that  on  Febrtiary  27,  1904, 
three  months  after  the  date  upon  which  Kel- 
ly's resignation  was  accepted  and  his  stock 
canceled,  as  stated  by  the  president,  Billlngs- 
ley, a  special  stockholders'  meeting  was  call- 
ed and  held.  That  at  such  meeting  the  own- 
ers of  900  shares  were  present,  as  follows: 

A.  G.  Brower 400  shares 

C.R.Brooks 10       " 

Chas.  B.  Rillingsley 510       " 

G.  A.    Nelson 10       " 

J.  C.  Robb 30       "      —  960 

Absent  stockholders: 

T.  A.  Neal 10       " 

J.  G.  Edmonson 30       "      —    40 

Total 1,000       "      —1,000 

And  at  this  meeting  a  53  per  cent,  assess- 
ment was  levied  upon  all  the  stock  of  the 
bank. 

From  the  testimony  the  trial  court  found 
the  issues  in  favor  of  the  defendant,  and  the 
plaintiff  brings  the  case  to  this  court  alleging 
error.  Other  necessary  facts  are  set  out  in 
the  opinion. 

Flynu  &  Ames  and  R.  A.  Kleiuschmidt  for 
plaintiff  In  error.  Strang,  Devereux  &  HUd- 
reth  and  Lawrence  &  Huston,  for  defendant 
in  error. 

GILLETTE,  J.  (after  stating  the  facts  as 
above).  It  is  manifest  that  the  only  question 
to  be  determined  in  this  case  Is  as  to  whether 
or  not  the  defendant  was  a  stockholder  in 
the  Capitol  National  Bank  at  the  time  of  Its 
failure,  April  4, 1904.  From  the  facts  stated, 
It  must  be  concieded  that  he  never  was  at  any 
time  a  stockholder  of  the  bank  in  good  faith. 
This  fact,  however,  does  not  relieve  him  from 
liability  to  the  creditors  of  the  bank  to  the 
extent  that  the  law  makes  stockholders  lia- 
ble In  case  of  the  bank's  failure,  for  he  could 
not  hold  himself  out  as  a  stockholder,  or 
knowingly  permit  the  bank  so  to  do,  without 
assuming  complete  rcsponsihility  to  the  full 
extent  that  the  law  fixes  liability  upon  stock- 
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holders  in  good  faith.  That  in  January,  1902, 
he  permitted  his  name  to  appear  as  a  stock- 
bolder  In  the  bank  and  qualified  as  a  director, 
upon  the  faith  of  his  Interest  In  the  bank  to 
the  extent  of  10  shares,  is  admitted.  That  he 
continued  in  this  relationship  to  the  bank  vol- 
untarily until  his  attempted  resignation  in 
the  summer  of  1903  Is  settled  by  the  record, 
and  that  he  was  liable  to  the  creditors  of  the 
bank  as  an  officer  and  stockholder  until  the 
21st  day  of  November,  1903,  there  can,  we 
think,  be  no  question.  It  is  here,  then,  that 
the  real  contest  in  this  case  begins  and  turns 
upon  the  settlement  of  the  question  as  to 
whether  or  not,  when  he  resigned  as  a  direc- 
tor of  the  bank,  he  relinquished  and  trans- 
ferred the  stock  then  carried  on  the  books 
of  the  bank  in  bis  name,  for  the  record  does 
not  show  the  bank  to  have  been  in  a  failing 
condition  at  that  time,  and  does  show  his  res- 
ignation as  a  director  and  the  acceptance  of 
the  same  upon  that  date.  It  further  shows 
a  purpose  on  his  part  at  that  time  to  entire- 
ly sever  bis  connection  with  the  Institution, 
and.  In  considering  the  question  as  to  wheth- 
er he  did  so  sever  his  connection,  it  must  be 
remembered  that  he  did  not  have  actual  pos- 
session of  the  10  shares  of  stock  which  had 
been  assigned  to  him  and  carried  on  the 
books  of  the  bank  in  bis  name.  They  were  in 
the  bank  vault  only  partially  filled  out,  but 
at  that  time  upon  being  informed  by  the  pres- 
ident of  the  bank  that  he  had  been  relieved 
as  a  director,  he  made  inquiry  if  there  was 
anything  else  necessary  for  him  to  sign  to 
secure  his  complete  release  of  any  connection 
with  the  bank,  and  was  Informed  by  the  pres- 
ident that  there  was  not.  This  certainly  bar- 
red him  from  any  Interest  in  or  demand 
against  the  assets  of  the  bank,  and  conclud- 
ed the  bank  as  a  bank  from  demanding  any- 
thing from  him.  He  did  not  have  possession 
of  stock  to  cancel  or  surrender.  lie  was  re- 
lieved as  a  director  and  the  stock  which  had 
been  carried  In  his  name,  in  fact  belonged  to 
the  president,  and  the  president  Informed 
him  that  nothing  further  was  necessary.  It 
Is  therefore  a  naked  legal  proposition  as  to 
whetlier  or  not  he  is  liable  upon  an  assess- 
ment against  him  by  the  Comptroller  of  the 
Currency.  Section  12  of  the  national  bank  act 
(13  IT.  S.  Stat.  102.  c.  106.  Rev.  St.  1878,  i 
ni.'Sl  [U.  S.  Comp.  St.  1901,  p.  34«.'-.l)  provides: 
"The  shareholders  of  every  national  banking 
association  shall  be  held  Individually  respon- 
sible, equally  and  rateably  and  not  one  for 
another,  for  all  contracts,  debts,  and  engage- 
ments of  such  association,  to  the  extent  of 
the  amount  of  their  stock  therein." 

Was  he,  at  the  time  of  the  failure  of  the 
bank,  a  stockholder?  As  between  him  and 
president,  Rilllngsley,  whose  stock  had  been 
assigned  to  him,  he  was  not,  and,  as  between 
him  and  the  bank  for  any  profit  of  the  bank, 
he  was  not.  But  it  Is  urged  that  the  stock 
book  still  showed  him  a  stockholder.  This 
book  we  understand  from  the  evidence  to 
have  been  originally  a  book  containing  blank 


shares  of  capital  stock,  with  stabs  wbicb, 
when  a  share  of  stock  is  issued,  is  filled  out 
giving  a  history  of  such  issuance,  and  the 
proofs  of  record  show  that  when  the  bank 
closed  A.  6.  Brown  was  the  owner  of  stock 
certificate  30  of  100  shares,  issued  January, 
1890;  No.  31  of  100  shares  Issued  January, 
1906;  and  No.  63  of  200  shares  issued  May 
28,  1902,  a  new  Issue  of  stock  not  receipted 
for.  C.  E.  Bllllngsley  was  the  owner  of  certif- 
icate No.  53  of  25  shares,  issued  December. 
1900;  No.  54,  25  shares ;  No.  56,  of  25  shares ; 
No.  57  of  50  shares;  No.  58,  50  shares;  No. 
59,  50  shares;  No.  65  of  270  shares  issued 
May,  1902;  a  new  issue  not  receipted  for; 
No.  69,  75  shares  issued  March,  1903;  a 
reissue  from  original  certificate  No.  67  of 
15  shares ;  No.  71  of  10  shares  Issued  April. 
1904;  a  reissue  of  all  of  certificate  58;  No. 
71  of  10  shares,  C.  R.  Brooks,  issued  Janu- 
ary, 1902;  a  transfer  from  all  of  certificate 
29;  No.  60  of  30  shares,  J.  O.  Edmonson; 
transfer  from  all  of  certificates  46, 47, 48,  49. 
and  51,  Issued  January,  1902;  No.  66  of  10 
shares  to  T.  A.  Neal,  issued  March,  1903; 
a  transfer  of  10  shares  from  original  certif- 
icate No.  55  Issued  for  25  shares;  No.  70 
of  30  shares  issued  to  J.  C.  Robb,  issued 
December,  1903;  a  reissue  of  all  of  original 
certificate  No.  51;  No.  62  of  10  shares  to 
E.  P.  Kelly,  Issued  January  31,  10U2;  a 
reissue  of  all  of  original  certificates  32  and 
52.  As  will  be  seen,  these  certificates  named 
are  for  1,000  shares.  The  whole  stock  of 
the  bank  and  the  defendant's  10  shares  of 
stock  are  Included  in  the  list  The  record 
shows,  with  reference  to  the  introduction  of 
this  evidence:  "Mr.  Kleinschmidt :  We  offer 
in  evidence  that  part  of  the  stock  t>ook  show- 
ing the  shares  held  by  the  various  stock- 
holders of  the  Capitol  National  Bank.  The 
Court:  It  may  be  considered  In  evidence." 
Then  follows  the  certificates  of  which  the 
foregoing  is  an  abstract.  No  other  parts  of 
the  stock  book  are  shown  in  the  record. 

It  is  urged  that  this  stock  certificate  book 
Is  a  l>ook  of  original  entries,  and  therefore 
the  best  evidence  of  who  the  stockholders 
were  at  that  time.  Touching  this  question, 
we  have  to  say  that,  as  against  the  bank,  it 
is  probably  the  best  evidence.  The  result  to 
be  ascert .-lined  from  the  book  are  such  re- 
sults as  the  book  is  made  to  speak  through 
the  methods  in  which  it  has  been  kept.  There 
is  no  evidence  in  this  record  that  the  results 
dcducible  from  this  book  are  the  facts  in 
the  case,  or  that  the  book  has  been  cor- 
rectly and  accurately  kept.  We  say,  there- 
fore, that  as  against  the  bank  the  result  log- 
ically deduclble  therefrom  is  the  best  evi- 
dence, and  as  against  the  bank  almost  con- 
clusive, but  ns  against  third  persons  adverse- 
ly interested  such  effective  application  of 
record  testimony  of  this  kind  cannot  be 
made.  A  man's  iinbllity  cannot  be  fixed  by 
the  bookkeeping  of  some  other  party,  and  in 
such  case  such  testimony  has  weight  or  lacks 
weight  according  as  the  correctness  of  the 
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bookkeeping  le  admitted  or  sbown.  In  tills 
case  we  have  but  a  portion  of  the  bank  stock 
book  before  us,  and  no  satisfactory  conclu- 
sion can  be  deduced  therefrom.  It  is  con- 
fidently urged  that  Just  $100,000  of  outstand- 
ing stock  was  shown  by  the  certificates  here- 
inbefore described.  That  Is  true.  But  Is 
this  all  and  conclusive  of  the  fact  that  such 
list  of  outstanding  stock  and  stockholders 
measures  accurately  and  conclusively  what 
stock  and  stockholders  were  alone  liable  as 
such  when  the  bank  failed.  Tbe  defendant's 
stock  passed  to  his  name  January  31,  1902. 
We  have  no  doubt  but  that  the  entire  capital 
stock  of  the  bank  was  at  that  time  subscrib- 
ed for  and  owned,  and  yet  four  months  aft- 
erwards certificate  No.  63  for  200  shares  was 
Issued  to  A.  O.  Brower  and  marked  "a  new 
Issue."  At  tbe  same  time  (May,  1902),  stock 
certificate  65  to  C.  E.  BUllngsley  for  270 
shares,  marked  "new  issue."  This  is  ap- 
proximately one-half  tbe  capital  stock  of 
the  bank.  It  surely  was  not  an  original  issue 
of  stock,  and  what  other  stock  Is  taken  up 
by  such  new  issue  of  stock  is  left  wholly  to 
conjecture.  Stock  certificate  No.  66,  for  10 
shares,  to  T.  A.  Neal,  issued  March,  1903,  was 
a  transfer  from  original  certificate  No.  55, 
which  original  certificate  was  for  25  shares, 
and  stock  certificate  69,  for  5  shares,  to  C. 
£.  Billingsley,  Issued  November  21,  1902,  was 
a  transfer  from  original  certificate  No.  67, 
.which  original  certificate  was  for  15  shares. 
It  will  be  observed  that  this  record  evi- 
dence touching  tbe  last  two  named  certificates 
shows  that,  at  the  time  of  the  failure  of 
the  bank,  there  was  outstanding,  on  certif- 
icates No.  55  and  67,  25  shares  of  tbe  capital 
stock  of  the  bank,  and  these  are  not  Included 
in  the  record  offered  to  moke  up  the  1,000 
shares  of  stock,  which  plaintiff  claims  was 
outstanding  and  alone  liable.  It  will  also 
be  observed  that  stock  certificate  67,  with 
10  shares  thereof  not  accounted  for  in  the 
record  of  tbe  stock  book  offered  in  evidence, 
was  issued  long  subsequent  to  tbe  date  of 
tbe  plaintiff's  certificate.  The  record  is  silent 
as  to  who  It  was  issued  to.  If  presumptions 
may  be  indulged  in,  it  would  be  fair  to  pre- 
sume that  certificate  67,  for  15  shares,  was 
Issued  to  Billingsley,  and  that  afterwards  he 
caused  certificate  Gd  to  issue  for  5  of  these 
shares.  Such  u  presumption  would  show 
510  shares  in  C.  E.  BUliagsiey.  Tbe  facts 
are  that  the  proofs  offered  from  the  stock 
book  are  most  unsatisfactory  and  inconclusive. 
The  trial  court  manifestly  accepted  the  evi- 
dence touching  the  transactions  of  the  bank 
on  February  27,  1004,  as  more  reliable,  and 
which  shows  the  stock  of  the  bank  outstand- 
ing at  that  time  to  be  in  Brower,  Brooks, 
Billingsley,  Nelson,  Robb,  Neal,  and  Edmon- 
son, and  on  which  date  a  53  per  cent  levy 
was  made  on  the  stock  of  the  bank  in  the 
name  of  those  persons  as  stockholders;  Bil- 
lingsley paying  such  assessment  on  510 
shares.  We  think  the  trial  court  had  a  right 
to  adopt  this  Tiew  of  the  testimony,  which 


by  the  well-settled  rule  of  this  court  can- 
not be  disturbed  where  a  conflict  in  tbe 
testimony  appears. 

Under  the  conclusion  here  reached  the  prin- 
cipal ground  set  forth  in  ttie  motion  for  a 
new  trial  is  immaterial,  which  was  that  a 
letter,  dated  July  10,  1903,  was  signed  by 
E.  P.  Kelly,  and  which  signature  he  denied. 
This  act  of  Kelly's,  it  admitted,  would  not 
change  tbe  conclusion  here  reached,  for  tils 
connection  with  the  bank  was  not  concluded 
until  the  following  November,  when  his  res- 
ignation as  a  director  was  accepted,  and  at 
which  time  he  was  informed  by  the  president 
of  the  bank  that  bis  connection  with  tbe 
bank  was  wholly  severed. 

Finding  no  reversible  error  in  the  record, 
the  judgment  of  the  trial  court  Is  affirmed. 
All  the  Justices  concurring,  except  HAINER, 
J.,  who  presided  in  the  court  below,  and  IE- 
WIN,  J.,  absent 


BIiACKWELIi,  B.  &  S.  W.  RT.  CO.  et  al.  t. 

BBBOUT. 
(Supreme  Court  of  Oklahoma.    Sept  4,  1907.) 

1.  Eminent  Domaih— Pbocedube— Entbt  on 
Law. 

The  statute  of  Oklahoma  authorizing  rail- 
road corporations  to  exercise  tbe  riglit  of  emi- 
nent domain,  and  providing  the  procedure  by 
which  the  damages  to  the  landowner  may  be 
ascertained,  and  giving  to  the  owner  of  the 
property  as  well  as  tbe  corporation  tbe  right  to 
institute  such  proceedings,  does  not  provide  an 
exclusive  remedy ;  but  the  common-law  remedy 
aiTorded  the  owner  in  such  cases  may  be  Dur- 
sue<l,  at  the  election  of  the  landowner,  wE^re 
ills  property  ia  entered  upon  and  appropriated 
for  railway  purposes. 

2.  Abatement— Eminent  Domain— Penden- 
cy OF  I'BOCEEDiNos— Bab  to  Recovebt  of 
Damages  bt  Suit. 

Where  condemnation  proceedings  have  been 
instituted  for  the  purpose  of  ascertaining  the 
rights  of  the  parties  for  the  appropriation  of 
riglit  of  way  by  a  railroad  company  and  of  fix- 
ing the  compensation  of  the  landowner,  such 
landowner  cannot  maintain  an  action  at  la^'  to 
recover  damages  for  the  injury  done  to  his  pixra- 
erty,  and  if  such  suit  is  brought  it  should  be 
dismissed  at  the  plaintiff's  costs. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  1,  Al>atement  and  Revival,  i  35.] 

3.  Same— Rights  ov  Pasties. 

After  a  railroad  company  has  entered  upon 
private  lands  and  appropriated  its  right  of  way, 
either  with  or  without  the  consent  of  the  own- 
er, either  party  may  institute  condemnation  pro- 
ceedings to  determine  the  relative  rights  of  the 
parties  and  ascertain  tbe  damages  sustained  by 
the  owner  of  the  proi>erty,  or  the  landowner 
may  sue  for  damages. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  IS,  Eminent  Domain,  §$  694,  698.] 

4.  Appeal— Vebdict— Presumptions. 

Where  the  person  in  whose  favor  a  verdict 
is  rendered  is  entitled  to  interest,  and  there  is 
nothing  in  the  record  from  which  it  can  be 
determined  whether  or  not  the  jury  took  into 
consideration  the  matter  of  interest  in  fixing  the 
amount  of  their  award,  it  will  be  presumed  that 
they  included  interest. 

[P^d.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  S  3700.] 
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5.  Same. 

The  juflgment  of  the  court  must  follow  the 
verdict,  and  where  the  verdict  is  general  and 
for  a  sum  in  gross,  and  the  question  of  interest 
was  not  reserved  by  the  court,  and  there  is 
nothing  in  the  record  to  indicate  that  the  juiy 
omitted  interest,  it  will  be  presumed  that  it  is 
embraced  in  the  amount  of  their  finding,  and  the 
court  cannot  add  interest  to  the  amount  found 
by  the  verdict  of  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3760.] 

6.  Appeal— Review— Determination. 

Where  there  is  no  error  in  the  amount 
fixed  by  the  verdict  of  the  jury,  and  the  judg- 
ment is  erroneous  as  to  amount  and  as  to  the 
taxation  of  costs,  this  court  wil  not  grant  a 
new  trial,  but  will  vacate  the  erroneous  judg- 
ment and  enter  in  this  court  the  judgment 
which  the  trial  court  should  have  rendered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  3,  Appeal  and  Error,  §  4507.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Woods  County; 
before  Justice  J.  L.  Pancoast. 

Condemnation  proceedings  by  the  Black- 
well,  Enid  &  Southwestern  Railway  Company 
and  the  St.  Louis  &  San  Francisco  Railroad 
Company  against  J.  J.  Bebout.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Modi- 
fled. 

Flynn  &  Ames,  Jesse  J.  Dunn,  and  Dale  & 
Blerer,  for  plaintiffs  In  error.  A.  C.  Towne, 
for  defendant  in  error. 

BURFORD,  C.  J.  The  defendant  In  error 
was  the  owner  of  tbe  southeast  quarter  of 
section  28,  township  20  north,  range  10  west. 
In  Woods  county,  Okl.  Tbe  Blackwell,  Enid 
&  Southwestern  Railway  Company,  without 
his  consent,  and  before  commencing  any  pro- 
ceedings to  acquire  a  right  of  way,  construct- 
ed its  railroad  across  said  tract  and  appro- 
priated a  portion  of  It  for  Its  right  of  way, 
and  subsequently  leased  or  transferred  its 
property  to  the  St.  Louis  &  San  Francisco 
Railroad  Company.  After  tbe  strip  of  land 
for  right  of  way  had  been  taken  and  was  be- 
ing used  for  railway  purposes,  the  Blackwell, 
Enid  &  Southwestern  Railway  Company  In- 
stituted proceedings  for  condemnation  of  said 
strip  for  its  right  of  way  and  for  tbe  assess- 
ment of  damages.  Commissioners  were  ap- 
pointed and  made  tbe  assessment  and  filed  a 
report,  fixing  the  damages  at  $275.  In  these 
proceedings  the  land  was  described  In  the 
notice,  the  application  for  appointment  of 
commissioners,  and  the  report  of  the  commis- 
sioners assessing  the  damages,  as  the  south- 
west quarter,  when  It  should  have  been  the 
southeast  quarter,  the  land  In  controversy. 
The  appraisers  were  sworn  by  a  United  States 
commissioner,  an  officer  not  authorized  to  ad- 
minister oaths  In  such  matters.  These  pro- 
ceedings were  all  corrected  by  amendments 
by  leave  of  the  court,  and  a  new  report  prop- 
erly sworn  to  filed  by  the  commissioners  on 
September  21,  1903. 

In  order  to  acquire  the  right  to  bind  the 
landowner  In  condemnation  proceedings,  the 
court  must  have  Jurisdiction  of  the  property 


to  be  condemned,  and  also  of  the  owner.  In 
our  judgment  the  proceedings  In  this  case 
were  so  defective  that  the  Jurisdiction  of  the 
subject-matter  was  not  acquired  until  the  fil- 
ing of  the  amended  and  completed  report  of 
the  appraisers  and  the  amendment  of  the  no- 
tice and  application  to  the  court  for  the  ap- 
pointment of  viewers,  which  was  all  done  on 
the  21st  day  of  September,  1903.  Bebout, 
the  landowner,  had  made  his  written  demand 
for  a  Jury  trial  prior  to  this  date,  and  also 
reflled  the  original  demand  on  said  date.  Be 
had  30  days  from  the  filing  of  the  report  of 
the  appraisers  in  which  to  file  bis  demand  for 
a  Jury  trial.  In  view  of  the  failure  to  de- 
scribe the  land  In  either  notice,  the  applica- 
tion or  the  report  of  the  commissioners,  and 
the  failure  of  the  commissioners  to  take  any 
oath  either  before  or  after  making  the  assess- 
ment and  award  of  damages,  we  are  satisfied 
that  his  time  did  not  begin  to  run  until  the 
amendment  and  perfecting  of  the  proceedings 
on  September  21,  1903.  Hence  his  demand 
for  a  Jury  trial  was  In  time,  and  there  was 
no  error  in  allowing  a  Jury  trial  ux>on  tbe 
issue  of  the  amount  of  compensation  to  be 
awarded  the  landowner. 

The  condemnation  proceedings  were  Initiated 
by  the  Blackwell,  Enid  &  Southwestern  Rail- 
way Company  by  service  of  the  original  de- 
fective notice  upon  Bebout  upon  the  20th  day 
of  December,  1002,  and  from  that  date  to  tbe 
time  of  trial  various  steps  were  taken  in 
court  looking  to  the  completion  and  confirma- 
tion of  the  proceedings.  On  November  8. 
1902,  Bebout  filed  In  the  district  court  of 
Woods  county  his  petition  against  the  Black- 
well,  Enid  &  Southwestern  Railway  Com- 
pany, and  also  tbe  St  Louis  &  San  Francisco 
Railroad  Company,  claiming  damages  for  the 
right  of  way  of  said  roads  across  bis  land. 
Four  several  summonses  were  Issued,  and  an 
attempt  made  to  serve  tbe  defendants ;  but  tbe 
first  three  were  successively  set  aside  by  the 
court  upon  special  appearance  and  motion  of 
the  defendants.  The  fourth  summons,  whlcb 
was  finally  served  upon  tbe  defendants,  was 
Issued  December  8,  1903,  and  served  on  the 
10th  day  of  December,  1003.  The  defendants 
appeared  and  pleaded  to  the  petition,  and, 
among  other  defenses,  set  up  the  pendency  of 
tbe  condemnation  proceedings  in  the  same 
court,  to  have  the  damages  ascertained  for 
the  same  causes.  Tbe  reply  was  a  general  de- 
nial. On  February  8,  1905,  the  Blackwell. 
Enid  &  Southwestern  Railway  Company  serv- 
ed upon  Bebout  an  offer  to  confess  Judgment 
for  the  sum  of  $550,  and  filed  the  same  In 
court  on  the  same  day.  On  February  7,  1905. 
the  court,  by  special  order  with  consent  of 
all  parties,  consolidated  these  two  cases  and 
ordered  them  tried  together.  The  consolidat- 
ed case  was  tried  to  a  Jury,  and  a  verdict  re- 
turned assessing  damages  In  favor  of  Bebout 
for  the  sum  of  $480.  Afterwards,  on  Febru- 
ary 24,  1905.  the  court  rendered  Judgment  on 
the  verdict  for  the  sum  of  $589.20.  which  was 
the  amount  of  the  verdict,  $480  plus  $109.20, 
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which  the  court  allowed  and  added  as  inter- 
est from  the  date  of  the  apiproprlatlon  of  the 
land  by  the  railway  company  to  the  date  of 
trial.  The  plaintiffs  in  error  objected  to  the 
allowance  of  any  interest  by  the  court,  and 
subsequently  moved  to  modify  the  judgment 
and  for  a  new  trial ;  all  of  which  were  over- 
ruled by  the  court,  and  exceptions  saved.  It 
appears  from  the  record  in  this  case  that  the 
Blackwell,  Enid  &  Southwestern  Railway 
Company  went  upon  the  land  in  controversy 
and  constructed  its  road  across  a  portion  of 
the  tract,  prior  to  the  time  that  any  pro- 
ceedings were  begun  to  have  determined  the 
compensation  of  the  landowner.  Subsequent- 
ly, and  before  the  landowner  had  begun  any 
proceedings  to  recover  compensation,  the  rail- 
way company  Instituted  the  condemnation 
proceedings  which  resulted  in  an  award  of 
$275  and  the  deposit  of  that  sum  in  court  for 
the  use  of  Bebout.  It  was  urgently  contend- 
ed by  the  company  that  Bebout  had  waived 
his  right  to  a  jury  trial  by  having  failed  to 
file  his  demand  for  a  jury  trial  within  30 
days  after  the  commissioners  had  filed  their 
first  report;  but,  as  we  have  already  said, 
the  proceedings  were  so  defective  that  juris- 
diction by  the  court  was  not  acquired  of  the 
subject-matter  until  the  amendments  were 
made  Inserting  the  correct  description  of  the 
land,  and  the  filing  of  the  last  report  of 
award,  which  all  appears  to  have  been  done 
on  the  same  day.  Bebout  appeared  to  these 
amended  proceedings  and  demanded  a  jury 
trial,  which  was  allowed  him.  During  the 
jtendency  of  these  proceedings  he  instituted 
his  independent  suit  against  both  of  the  rail- 
way companies  for  damages,  and  Issues  were 
formed  Involving  the  Identical  questions  In 
controversy  In  the  condemnation  case.  It 
was  contended  In  the  court  below,  and  also 
here,  that  the  landowner  was  not  entitled  to 
maintain  this  inde3)endent  suit  for  damages, 
but  that  his  remedy  was  by  the  statutory  pro- 
ceedings for  ascertaining  the  damages  in  such 
cases,  and  the  determination  of  this  question 
practically  controls  all  other  questions  In 
the  cause. 

Our  statute  relating  to  the  rights,  powers, 
and  duties  of  railway  corporations,  among 
other  provisions,  contains  the  following  (sec- 
tion 109,  art.  9,  c.  18;  Wilson's  Rev.  &  Ann. 
at  1903,  S  1038):  "Every  railroad  corpora- 
tion incorporated  under  this  act  and  any  rail- 
road corporation  authorized  to  construct,  op- 
erate or  maintain  a  railroad  within  this  ter- 
ritory, has  power  and  is  authorized  to  enter 
upon  any  land  for  the  purpose  of  examining 
and  surveying  Its  railroad,  and  to  take,  hold 
and  appropriate  so  much  real  estate  as  may 
be  necessary  for  the  location,  construction 
and  convenient  use  of  its  road.  Including  all 
necessary  grounds  for  buildings,  station, 
workshops,  depots,  machine  shops,  switches, 
side-tracks  turn-tables,  snow  defenses  and 
water  stations;  all  material  for  the  construc- 
tion of  such  road  and  its  appurtenances,  and 
the  right  of  way  over  adjacent  land  suffictent 


to  enable  such  corporation  to  construct  and 
repair  its  road  and  the  right  to  conduct  water 
to  Its  water  stations,  and  to  construct  and 
maintain  proper  drains,  and  may  obtain  the 
right  to  such  real  estate  by  purchase  or  con- 
demnation in  the  manner  provided  by  the 
law."  And  also  the  following  (section  112; 
Wilson's  Rev.  &  Ann.  St.  1903,  §  1041) :  "If 
the  owner  of  any  real  property  over  which 
said  railroad  corporation  may  desire  to  locate 
its  road,  shall  refuse  to  grant  the  right  of  way 
through  and  over  bis  premises,  the  district 
judge  of  the  county  or  subdivision  In  which 
said  real  property  may  be  situated  as  provid- 
ed in  this  article,  shall,  upon  the  application 
or  petition  of  either  party,  and  after  ten  days' 
notice  to  the  opposite  party  either  by  person- 
al service  or  by  leaving  a  copy  thereof  at  his 
usual  place  of  residence,  or  in  case  of  his 
non-residence  in  the  territory  by  such  publica- 
tion in  a  newspaper  as  the  judge  may  order, 
direct  the  sheriff  of  said  county  to  summon 
three  disinterested  freeholders  of  said  county 
or  subdivision  (or  if  there  be  none  such  then 
of  the  territory)  as  commissioners,  who  shall 
be  selected  by  said  judge,  and  who  mast  not 
be  interested  In  a  like  question.  The  com- 
missioners shall  be  duly  sworn  to  perform 
their  duties  impartially  and  justly ;  and  they 
shall  inspect  said  real  property  and  consider 
the  injury  which  such  owner  may  sustain  by 
reason  of  such  railroad;  and  they  shall  as- 
sess the  damages  which  said  owner  will  sus- 
tain by  such  appropriation  at  his  land;  and 
they  shall  forthwith  make  report  thereof  in 
writing  to  the  clerk  of  the  said  court,  setthoig 
forth  the  quantity,  boundaries  and  value  of 
the  property  taken,  or  amonnt  of  injury  done 
to  the  property  which  they  assess  to  the  own- 
er; which  report  must  be  filed  and  recorded 
by  the  clerk,  and  a  certified  copy  thereof  may 
be  transmitted  to  the  register  of  deeds  of  the 
county  or  subdivision  where  the  land  lies,  to 
be  by  him  filed  and  recorded  (without  further 
acknowledgment  or  proof)  in  the  same  man- 
ner and  with  like  force  and  effect  as  is  pro- 
vided for  the  record  of  deeds.  And  if  said 
corporation  shall,  at  any  time  before  it  en- 
ters upon  said  real  property  for  the  purpose 
of  constructing  said  road,  pay  to  said  clei4c 
for  the  use  of  said  owner  the  sum  so  assessed 
and  reported  to  him  as  aforesaid,  it  shall 
thereby  Y>e  authorized  to  construct  and  main- 
tain its  road  over  and  across  said  premises: 
Provided,  that  if  the  corporation  shall  need 
or  require  for  the  purpose  of  constructing 
said  railroad,  to  take  and  occupy  any  real 
property  in  any  unorganized  county,  or  In 
other  unorganized  country  where  there  Is  no 
district  court  established,  then  the  judge  of 
the  district  court  of  the  nearest  organized 
county  or  subdivision  (wherein  such  court  is 
established)  upon  the  line  of  said  road,  shall 
appoint  commissioners  to  assess  said  dam< 
ages ;  and  he  and  they  shall  perform  all  oth- 
er duties  re<iuired  of  district  judges  and  com- 
missioners by  the  terms  of  this  article,  and 
either  party  shall  have  the  right  to  appeal  as 
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In  other  cases  herein  provided :  And  provid- 
ed further,  that  the  report  of  the  commission- 
ers may  be  reviewed  by  the  district  court,  on 
written  exceptions  filed  by  either  party,  In 
the  clerk's  office  within  sixty  days  after  the 
filing  of  snch  report;  and  the  court  shall 
make  snch  order  therein  as  right  and  justice 
may  require,  either  by  confirming,  modify- 
ing, or  rejecting  the  same,  or  by  ordering  a 
new  appraisement  on  good  cause  shown ;  or 
either  party  may  within  thirty  days  after  the 
filing  of  such  report  file  with  the  clerk  a  writ- 
ten demand  for  a  trial  by  jury ;  In  which 
case  the  amount  of  damages  shall  be  assessed 
by  a  jury,  and  the  trial  shall  be  conducted 
and  judgment  entered  on  the  verdict  In  the 
same  manner  as  civil  actions  In  the  district 
court  If  the  party  demanding  snch  trial  does 
not  recover  a  verdict  more  favorable  to  him 
than  the  assessment  of  the  commissioners, 
he  shall  not  recover  costs  In  the  district 
court ;  and  all  costs  In  the  district  court  may 
be  taxed  against  blm:  And  provided  fur- 
ther, that  either  party  may  appeal  from  the 
decision  of  the  district  court  to  the  Supreme 
Court  and  the  money  so  deposited  shall  re- 
main In  the  hands  of  the  clerk,  as  aforesaid, 
until  a  final  decision  be  had  and  subject  there- 
to. But  such  review  or  appeal  shall  not  de- 
lay the  prosecution  of  the  work  on  said  rail- 
road over  the  premises  In  question.  If  such 
corporation  shall  first  have  paid  or  de^slted 
with  said  clerk  the  amount  so  assessed  by 
gald  commissioners;  and  In  no  case  shall 
said  corporation  be  liable  for  the  costs  on 
such  review  or  appeal,  unless  the  owner  of 
such  real  property  shall  be  adjudged  entitled, 
upon  either  review  or  appeal,  to  a  greater 
amount  of  damages  than  was  awarded  by 
said  commissioners.  The  corporation  shall  In 
all  cases  pay  the  costs  and  expenses  of  the 
first  assessment.  And  la  case  of  review  or 
appeal,  the  final  decision  may  be  transmitted 
by  the  clerk  of  the  proper  court,  duly  cer- 
tified, to  the  proper  register  of  deeds  to  be  by 
blm  filed  and  recorded  as  hereinbefore  pro- 
vided for  the  recording  of  the  report,  and 
with  like  efCect" 

From  these  provisions  It  Is  clear  that  the 
railway  company  had  the  right  to  take  such 
portion  of  the  tract  of  land  belonging  to 
Bebout  as  was  required  for  the  construction 
and  operation  of  Its  railroad,  and  that  either 
the  railway  company  or  the  landowner,  if 
they  failed  to  agree  upon  the  amount  of  dam- 
ages, had  the  right  to  give  notice  to  the  other 
party  and  apply  to  the  judge  of  the  district 
court  for  the  appointment  of  commissioners 
to  assess  the  damages.  This  right  and  power 
to  initiate  the  proceedings  by  which  the  dam- 
ages were  to  be  ascertained  Is  as  completely 
conferred  upon  the  landowner  as  upon  the 
railway  corporation.  The  corporation  has  the 
right  to  appropriate  private  property  for  its 
OSes  without  the  consent  of  the  owner  upon 
the  condition  only  that  it  shall  make  just 
compensation  therefor.  If  the  Blackwell, 
Bnld   it   Southweatera    Hallway    Company 


went  upon  the  land  of  Bebont  and  attempt- 
ed to  appropriate  any  iMitlon  of  It  for  rail- 
way purposes,  he  had  the  right  to  require 
them  to  stop  work  until  the  damages  could 
be  ascertained  and  deposited  with  the  clerk 
of  the  court  If  he  failed  to  require  this  to 
be  done,  and  stood  by  until  the  work  was 
completed,  he  gahied  no  greater  rights  than 
he  had  before,  and  the  railway  company  got 
no  better  rights  by  his  sllenoe.  The  failure 
to  have  the  damages  determined  in  advance 
did  not  change  the  rights  or  relations  of  the 
parties.  The  provisions  of  the  statute  were 
still  adequate  for  the  determination  of  the 
rights  of  both  parties  and  for  the  enforce- 
ment of  snch  rights  when  determined. 

A  corporation  having  the  right  of  eminent 
domain  may  exercise  that  right  wherever 
their  necessities  require  it  and  In  exerdalng 
such  power  the  only  requirement  Is  that  sncb 
corporation  shall  make  just  compensation  for 
such  private  property  as  it  takes  or  damageai 
Ordinarily,  the  power  of  eminent  domain  la 
exercised  under  statutory  regulations,  and 
where  either  party  is  given  the  right  to  Initi- 
ate proceedings  for  the  aaoertelnment  of  the 
damages  and  to  Invoke  the  process  of  the 
law  specially  provided  for  sncb  cases,  such 
statutory  provisions  have  been  held  to  be 
exclusive.  It  Is  said  in  15  Cyc.  980,  that: 
"Where  a  statutory  remedy  Is  given  the  own' 
er  of  the  property,  such  statutory  r^nedy  !• 
usually  held  to  be  exciusive  and  to  supersede 
the  common-law  remedies  afforded  the  own- 
er, particularly  where  condemnation  proceeds 
Ings  are  pending."  And  the  text  is  abundant- 
ly supported  by  the  authorities.  Kaokanna 
Water  Co.  v.  Green  Bay,  etc..  Canal  Ca,  142 
U.  S.  254,  12  Sup.  Ct  173,  85  U  Ed.  1004; 
Kuhl  V.  C.  &  N.  W.  By.  Co.,  101  Wis.  42,  77 
N.  W.  155;  Land  v.  W.  &  W.  Ry.  Co.,  107  N. 
O.  72,  12  8.  B.  125;  ShorUe  v.  Railway  Co., 
130  Ind.  505,  SO  N.  B.  689;  Ft  Wayne  T. 
Hamilton,  132  Ind.  487,  82  N.  B.  324,  82  Am. 
St  Rep.  263;  Rehman  v.  New  Albany,  etc, 
Ry.  Co.,  8  Ind.  App.  200,  35  N.  B.  292;  Cai- 
ro, etc.,  Ry.  Co.  T.  Turner,  81  Ark.  494,  25 
Am.  Rep.  561;  Hamor  v.  Bar  Harbor  Water 
Co.,  78  Me.  127,  3  Atl.  40;  Dnnlap  v.  Pully, 
28  Iowa,  4G9 ;  Brlckett  v.  Haverhill  Co.,  142 
Mass.  304,  S  N.  m  119;  Brown  v.  Beatty,  S4 
Miss-  227,  69  Am.  Dec.  389;  Fremont  etc., 
Ry.  Co.  V.  Matthels,  35  Neb.  48,  52  N.  W.  698; 
Little  Miami  R.  R.  Oo.  v.  WItacre,  8  Ohio  St 
590;  Cherry  v.  Lane  Co.,  26  Or.  487,  36  Pac. 
531;  Phillips  V.  St  Clalr  Incline  Co.,  153  Pa. 
230,  25  Atl.  735;  Milwaukee,  etc,  v.  Strange^ 
63  Wis.  178,  23  N.  W.  482;  Aldrich  v.  Ches- 
hire Ry.  Co.,  21  N.  H.  859,  53  Am.  Dea  212; 
R.  V.  Ry-  Co.  V.  Fink,  18  Neb.  82,  24  N.  W. 
439.  And  it  seems  to  be  the  settled  rule  that 
the  entry  upon  the  property  and  the  appn^ 
priatlon  of  the  right  of  way  and  oonstruction 
of  a  railroad,  prior  to  the  initiation  of  con- 
demnation proceedings,  will  not  defeat  the 
right  of  either  party  to  institute  proceedings 
to  condemn,  whether  the  entry  was  with  or 
without  the  consent  ot  ttae  landowaer.     U 
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Cyc.  835;    Grand  Rapids,  etc.,  Ry.  Co.  t. 
Chesebro,  74  Mich.  466,  42  N.  W.  66;  Cory  v. 
Chicago,  etc.,  Ry.  Co.,  100  Mo-  282,  18  S.  W. 
346;   Elllngbouse  v,  Taylor,  19  Mont.  4G2,  48 
Pac.  757;    Jones  v.  New  Orleans,  etc.,  Ry. 
Co.,  70  Ala.  227;   Ne^^•gass  t.  St.  Louis,  etc., 
Ry.  Co.,  54  Ark.  140, 15  S.  W.  188;  San  Fran- 
cisco, etc.,  Ry.  Co.  v.  Taylor,  86  Cal.  246,  24 
Pac.  1027;    Florida  Central  Co    v.  Bell,  43 
Fla.  359,  31  South.  259;    Chicago,  etc.,  Ry. 
Co.  V.  Goodwin,  111  111.  273,  53  Am.  Rep.  622; 
Daniels  v.  Chicago,  etc.,  Ry.,  41  Iowa,  52; 
Oregon  Ry.  v.  Hosier,  14  Or.  519, 13  Pac.  300, 
68  Am.  Rep.  321;  Justice  v.  Nequehoning  Val- 
ley Co.,  87  Pa.  28;   Searl  t.  Lake  Co.  School 
Dist,  133  U.  S.  553, 10  Sup.  Ot.  374,  33  L.  EM. 
740;  Albion  Ry.  Co.  v.  Hesser,  84  Cal.  43.J,  24 
Pac.  288;   Railroad  Co.  t.  Armstrong,  46  Cal. 
85;    Dunlap  v.  Ry.  Co.,  50  Mich.  470,  15  N. 
W.  555;   Secombe  v.  Milwaukee  &  St.  P.  Ry. 
Co.,  23  Wall.  (II.  S.)  108,  23  L.  Ed-  67;   In  re 
Metropoiitau  Elv.  Ry.  (Sup.)  12  N.  T.  Supp. 
506 ;  Mead  v  Elev.  Ry.  Co.  (Super.  Ct.)  24  N. 
Y.  Supp.  908;    Jacksonville,  etc.,  Ry.  Co.  v. 
Adams,  28  Fla.  631, 10  South.  465, 14  L.  R.  A. 
533.     Upon  the  other  band,  there  are  many 
cases  asserting  the  doctrine  that  where  there 
is  nothing  in  the  statute  to  Indicate  an  In- 
tention on  the  part  of  the  Legislature  that 
the  remedy  by  condemnation  should  be  exclu- 
sive, it  Is  merely  a  cumulative  remedy,  and 
the  landowner  I«ib  his  election  as  to  which 
remedy  he  will  a. ail  himself  of.     15  Cyc. 
982;   Smith  v.  Chicago  &  W.  Co.,  67  111.  191; 
Strickler  v.  Midland  R.  R.  Co.,  125  Ind.  412, 
25  N.  E.  455;  Chicago,  etc.,  R.  R.  Co.  v.  Pat- 
terson, 26  Ind.  App.  295,  59  N.  K.  688;    At- 
chison, etc..  Ry.  Co.  v.  Weaver,  10  Kan.  344; 
Cohen  v.  St.  L.,  Ft.  Scott  &  Wichita  R.  R. 
Co.,  34  Kan.  158,  8  Pac.  138,  55  Am.  Rep.  242; 
Parsons  Water  Co.  v.  Knapp,  33  Kan.  752,  7 
Pac.  568;   Lee  v.  Pembroke  Iron  Co.,  57  Me. 
481,  2  Am.  Rep.  59 ;   Harrington  v.  St.  Paul, 
etc.,  Ry.  Co.,  17  Minn.  215  (Gil.  188);    Hick- 
man V.  Kansas  City,  120  Mo.  110,  25  S.  W. 
225,  23  L.  R.  A.  658,  41  Am.  St  Rep.  684;  Ash 
V.  Cnmmings,  50  N.  H.  591;  White  v.  N.  W. 
N.  C.  R.  R.  Co.,  113  N.  C.  610,  18  S.  E.  XW,  32 
L.  R.  A.  627,  37  Am.  St.  Rep.  639;   Fries  v. 
Wheeling,  etc.,  R.  R.  Co.,  56  Ohio  St.  135, 46  N. 
E.  510;  Schuylkill  Nav.  Co.  v.  .Mcl>onough,  33 
Pa.  73 ;  I'arker  v.  East  Tenn.  Ry.  Co.,  13  Lea 
(Tenn.)  669;  Tounkin  v.  Milwaukee  Light,  etc., 
Co.,  112  Wis.  15,  87,  X.  W.  801.    While  the  for- 
mer rule  seems  to  be  supported  by  the  greater 
weight  of  authority,  we  think  the  rule  giving 
to  the  landowner,  when  his  land  has  been  in- 
vaded and  taken  without  his  consent  for  rail- 
way piurposes.  the  election  to  proceed  under 
the  statute  for  ascertaining  damages  In  con- 
demnation proceedings,  or  to  maintain  an  in- 
dependent suit  for  his  damages,  is  more  In 
consonance  with  our  embryonic  condition  and 
more  certainly  Insures  the  adjustment  of  all 
adverse  rights  and  interests  In  such  cases, 
and  we  adopt  such  rule  as  the  law  of  this  Ju- 
risdiction.    However,  under  this  rule,  It  Is 
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not  permissible  for  a  landowner  to  wage  a 
suit  for  damages  for  the  same  injuries  which 
may  be  adjudicated  In  condemnation  proceed- 
ings when  such  condemnation  proceedings  are 
pending,  or  to  commence  such  suit  after  the 
initiation  of  such  proceedings.  To  proceed  in 
the  one  case  e.xclwles  the  right  to  proceed  In 
another.    15  Cyc.  983. 

While  both  parties  were  dilatory  In  com- 
mencing proceedings  to  determine  the  dam- 
ages In  this  case.  It  appears  that  Bebout  filed 
his  petition  for  damages  prior  to  the  com- 
mencement of  the  condemnation  proceedings 
by  the  railway  company,  but  he  failed  to  pro- 
cure service  of  summons  until  after  the  con- 
demnation proceedings   had   been   perfected. 
Hence,    under    the   statute   fixing   the    com- 
mencement of  an  action  as  of  the  date  of 
the  summons   which   is  actually  served,   It 
follows  that  the  suit  of  Bebout  for  damages 
was  not  commenced  until  after  the  condem- 
nation proceedings  were  Instituted  and  per- 
fected by  amendments.    The  trial  court  erred 
in  consolidating  and  trying  the  causes   to- 
gether.     Everything    that    Bebout    claimed 
could  be  determined  In  the  condemnation  pro- 
ceedings, and.   In  any  event,  these  proceed- 
ings were  perfected  and  at  Issue  before  the 
action  for  damages  was  at  issue,  and  when 
the  condemnation   cause   went  to   trial   the 
other  case  should  have  been  dismissed.    But 
the  error  In  the  proceeding  only  goes  to  a 
question  of  costs.     Bebout  was  entitled  to 
a  Jury  trial  in  the  condemnation  case.     He 
had  not  waived  this  right,  and,  as  ail  the 
costs  of  the  trial  were  made  In  the  con- 
solidated cases,  no  injury  was  done.     The 
railway  company,  under  the  verdict  of  the 
Jury,  was  liable  for  the  costs  of  trial  and 
final  Judgment  In  any  event,  and  It  Is  not  to 
be  presumed  that  any  more  or  greater  ^- 
pense  was  incurred  In  trying  the  consolidated 
cases  than  would  have  been  incurred  In  try- 
ing the  condemnation  case.     Nor  were  any 
other    controverted    Issues    Involved.      The 
only    question   submitted    to    the   Jury    was 
the  difference  In  value  of  Bebout's  land  be- 
fore and  after  the  construction  of  the  rail- 
way  improvements.     The  conclusions   here 
reached   make   it   apparent   that  the   action 
for  damages  brought  by  Bebout  was  Improp- 
erly brought,  and  must  necessarily  be  at  his 
costs.     The  condemnation  proceedings  were 
proper  and  Involved  all  the  rights  of  both 
parties  growing  out  of  the  appropriation  of 
the  land  and  the  right  of  way  by  the  rail- 
way company,  and  by  the  terms  of  the  stat- 
ute (Wilson's  Rev.  &  Ann.  St.  1903,  ^  1041) 
the  Blackwell,   Rnld  &  Southwestern  Rail- 
way Company  was  liable  for  all  the  costs  of 
the  assessment  of  damages  up  to  the  time 
Bebout  filed  his  demand  for  a  Jury  trial,  and, 
having  by  the  verdict  of  the  Jury  recovered 
a  verdict  more  favorable  than  the  award  of 
the  commissioners,  he  was  entitled  to  recov- 
er all  the  costs  in  the  condemnation  proceed- 
ings.    It  appears  from  the  record  that  the 
total  costs  accrued  in  both  cases  was  f  276.40. 
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Of  this  sum  $89  accrued  In  the  damage  suit 
prior  to  tlie  consolidation.  In  no  event  is  it 
proper  to  cliarge  any  of  said  amount  against 
tbe  Blaclcweil,  Enid  &  Southwestern  Rail- 
way Company. 

The  plaintiffs  in  error  contend  that  the 
Blacl(well,  Knid  &  Southwestern  Railway 
Company  offered  before  trial  to  confess  Judg- 
ment in  the  condemnation  proceedings  for 
the  sum  of  $550,  and  that,  inasmuch  ns  Be- 
bout  only  recovered  $480  by  the  verdict  of 
the  Jury,  he  should  not  recover  any  costs 
which  were  incurred  after  the  offer  to  al- 
low Judgment  was  made.  The  statute  (Wil- 
son's Rev.  &  Ann.  St.  1903,  i  4715)  provides 
that:  "The  defendant  in  an  action  for  the 
recovery  of  money  only  may,  at  any  time  be- 
fore the  trial,  serve  upon  the  plaintiff  or  his 
attorney  an  offer  in  writing  to  allow  judgment 
to  be  taken  against  him  for  the  sum  specified 
therein.  •  •  •  If  the  plaintiff  fails  to 
obtain  Judgment  for  more  than  was  offered 
by  the  defendant,  he  shall  pay  the  defend- 
ant's costs  from  the  time  of  the  offer."  If 
the  proceedings  brought  by  the  railway  com- 
pany to  condemn  its  right  of  way  and  to 
have  the  damages  done  to  the  landowner  as- 
sessed by  commissioners  is  "an  action  for 
the  recovery  of  money  only,"  then  the  con- 
tention of  the  plaintiffs  in  error  as  to  costs 
is  well  taken.  We  do  not  think  it  comes 
within  the  designation  of  the  statute.  The 
condemnation  cause  was  instituted  by  the 
railway  company  for  the  purpose  of  author- 
izing it  to  take  private  proiicrty  for  its  use 
without  the  consent  of  the  owner.  The  ques- 
tion of  damages  and  of  compensation  is  an 
incident  to  the  main  cause.  It  is  a  special 
proceeding,  initiated  In  a  particular  and  spe- 
cial manner,  different  from  that  in  bringing 
an  ordinary  action  for  the  recovery  of  mon- 
ey. The  commissioners  are  required  to  de- 
termine the  quantity,  boundaries,  and  value 
of  the  property  taken  or  amount  of  injury 
done  to  the  property  of  the  owner,  and  on 
demand  for  jury  trial  the  issues  are  tried 
de  novo,  and  the  question  of  the  necessity 
for  the  taking  and  the  quantity  claimed  are 
issues  of  fact  that  ordinarily  may  be  Inquired 
into  in  such  proceedings.  It  must  necessarily 
follow  that  such  a  proceeding  Is  not  one  for 
the  recovery  of  money  only,  and  the  offer 
of  the  plaintiff  in  error  to  confess  Judgment 
before  trial  for  a  greater  sum  than  the 
amount  awarded  In  the  verdict  of  the  jury 
cannot  affect  the  question  of  taxation  of 
costs. 

The  next  complaint  arises  upon  the  action 
of  tiie  court  in  adding  to  the  amount  of  the 
verdict  of  the  Jury  the  sum  of  $109.20  as  and 
for  interest.  There  is  nothing  in  the  record 
to  indicate  that  the  Jury  did  not  in  the 
assef<sment  of  damages  Inciudc  the  total 
amount  that  they  deemed  the  defendant  in 
;>rror  entitled  to,  and,  in  the  absence  of  any 
Indication  to  the  contrary,  the  presumption 
is  that  they  included  in  their  award  of  dam- 
ages every  element  that  the  landowner  was 


entitled  to.  This  question  was  before  this 
court  in  the  case  of  St  Ix>ul8,  El  Reno  & 
Western    Railway    Company    v.    Oliver,    18 

Okl.  ,  87  Pac.  423,  and,  after  reviewing 

the  Kansas  cases  upon  the  subject,  the  '■ule 
was  laid  down  that :  "In  a  case  tried  by 
Jury,  where  it  Is  clearly  apparent  that  tbe 
prevailing  party  Is  entitled  to  Interest  upou 
the  amount  found  In  the  verdict,  and  it  ia 
unquestionably  clear  that  the  Jtiry  allowed 
no  interest,  or  where  the  court  reserved  tbe 
question  of  allowance  of  Interest  until  after 
verdict,  and  it  is  clearly  ascertainable  from 
the  verdict  or  uncontroverted  facts  the  dates 
from  which  and  to  which  Interest  should  be 
allowed,  and  tbe  rate  is  fixed,  the  court  may 
make  tbe  computation  and  add  the  interest 
so  found  to  the  sum  found  in  the  verdict, 
and  render  Judgment  for  the  aggregate 
amount"  This  rule  goes  as  far  as  the  law 
will  warrant,  and  we  think  it  unsafe  to 
extend  it.  The  case  at  bar  does  not  come 
within  this  rule.  The  court  did  not  reserve 
the  question  of  interest  from  the  Jury.  It 
was  the  duty  of  the  Jury  to  assess  the  entire 
damage,  and  we  must  presume  that  they  did 
so.  "In  an  action  for  the  breach  of  an  ob- 
ligation not  arising  from  contract,  •  •  • 
interest  may  be  given  In  tbe  discretion  of 
the  Jury."  Wilson's  Rev.  &  Ann.  St.  1903,  I 
2727.  In  the  state  of  the  record,  we  must 
presume  that  the  Jury  exercised  its  discre- 
tion. It  was  error  for  tl»e  court  to  add  any 
additional  sum  to  the  verdict,  and  the  amount 
so  allowed  must  be  deducted  from  the  Judg- 
ment. It  was  the  duty  of  the  court  to  ren- 
der Judgment  upon  the  verdict  There  was 
no  error  in  the  assessment  of  damages  by 
the  Jury,  and  the  Judgment  must  follow  the 
verdict. 

We  find  no  error  necessitating  the  grant- 
ing of  a  new  trial.  The  trial  court  sliould 
have  modified  the  judgment  as  to  amount 
and  as  to  costs. 

The  amounts  all  appearing  approximately 
certain  in  the  record,  this  court  will  set 
aside  and  vacate  the  judgment  and  make  it 
conform  to  the  judgment  that  the  district 
court  should  have  rendered.  And  said  Judg- 
ment for  the  sum  of  $589.20  and  for  costs  is 
set  aside  and  vacated,  and  Judgment  is  now 
here  rendered  upon  the  verdict  of  the  jury. 
And  it  is  now  hereby  ordered  and  adjudged 
that  the  defendant  in  error,  J.  J.  Bebout, 
do  have  and  recover  of  and  from  tbe  Black- 
well,  Enid  &  Southwestern  Railway  Com- 
pany the  sum  of  $480,  with  interest  thereon 
at  the  rate  of  7  per  cent,  per  annum  from 
tbe  21st  day  of  February,  1903,  and  the  sum 
of  $187.41,  costs  accrued  in  said  condemna- 
tion proceedings:  and  said  cause  No.  737. 
J.  J.  Bebout  V.  Blackwell,  Enid  &  Southwest- 
cm  Railway  Company  and  St  Louis  &  San 
Francisco  Railroad  Company,  is  dismissed  at 
the  costs  of  tlie  plaintiff,  J.  J.  Bebout  And 
said  condemnation  proceedings  are  in  all 
things  confirmed  and  made  effectual.  The 
costs  in  this  court  are  ordered  taxed  to  the 
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defendant  In  error.  All  the  Justices  concur, 
except  PANCOAST,  J.,  who  tried  tbe  cause 
below,  not  sitting,  and  IRWIN,  J.,  absent. 


LANE  V.  CHOCTAW.  O.  &  G.  R.  CO. 

(Supreme  Court  of  Oklahoma.    Sept.  5,  1907.) 

1.  Pleading — Amendment  of  Pbtition— Op- 

kbation  and  effect. 

Where  an  amended  petition  is  filed  in  a 
cause,  and  no  part  of  the  original  petition  is 
referred  to  or  adopted  into  the  amended  peti- 
aon,  such  original  petition  is  superseded,  and  is 
no  part  of  the  record;  and  while  it  may  be  in- 
troduced in  evidence  by_  the  adverse  party,  the 
same  as  any  other  writing  signed  by  the  party, 
subject  to  be  explained,  its  contents  cannot  be 
considered  upon  the  trial,  either  as  part  of  the 
record  or  as  admissions  of  the  plaintiff,  unless 
introduced  in  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  f  736.] 

2.  Cabbiebs  —  Cabbiaoe    or   Passenoebs  — 
Pleading — Rules  and  Regulations. 

Where  the  plaintiff  sues  a  carrier  of  pas- 
sencers  for  injuries  alleged  to  have  been  received 
bv  him  by  the  negligence  of  the  carrier  while 
riding  on  a  baggage  car,  the  carrier  must  plead 
its  rules  and  regulations  relating  to  passengers 
and  where  they  may  ride,  and  allege  the  viola- 
tion thereof  by  the  plaintiff,  if  it  desires  to 
avail  itself  of  such  a  defense. 

3.  Same— Pebsonal  Injdbies— Conibibutobt 
Negligence. 

It  is  not,  under  our  statutes,  negligence  per 
se  for  a  passenger  on  a  mixed  railroad  train  to 
occupy  a  seat  in  a  baggage  car. 

4.  Same  —  Pebfobmance   of   Contbact  —  Ac- 
commodations. 

It  is  the  duty  of  a  carrier  of  passengers  for 
reward  to  provide  fit  and  suitable  accommoda- 
tions for  all  tbe  passengers  that  it  receives  and 
attempts  to  transport,  and  "proper  accommoda- 
tions' means  seats  such  as  are  usually  provided 
and  in  ase  in  a  vehicle  intended  for  the  trans- 
portation  of  passengers. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  9,  Carriers,  i  1004.] 

6.  Same. 

A  carrier  of  passengers  for  hire  is  not  al- 
lowed to  overcrowd  its  vehicles  or  cars,  and  a 
passenger  who  goes  upon  a  train  for  passage  is 
not  negligent  in  occupying  a  position  in  the 
baggage  compartment  of  a  combination  car, 
where  there  are  no  unoccupied  seats  in  the  pas- 
senger compartments  or  coaches. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  |  1375.] 

6.  Same. 

In  order  to  absolve  itself  from  liability  for 
injuries  to  a  passenger  riding  in  its  baggage 
car.  the  carrier  must  adopt  and  post  in  a  con- 
spicuous place  in  its  jmssengcr  cars  printed  rules 
and  regulations  forbidding  or  warning  passen- 
gers not  to  ride  in  such  baggage  car,  and  must, 
in  addition  to  such  notices,  provide  such  passen- 
ger with  proper  accommodations  in  the  passen- 
ger cars. 

7.  Same— Question  fob  .Tuby. 

Where  a  carrier  is  operating  a  mixed  train, 
and  a  passenger  goes  upon  such  train  with  his 
ticket  tor  pa.ssnge,  and  finds  no  vacant  seats  in 
the  passenger  cars,  or  there  are  no  printed  rules 
posted  in  the  passenger  coaches  in  such  train 
warning  passengers  not  to  ride  in  baggage  cars, 
it  is  not  negligence  for  such  passenger  to  take 
a  seat  in  a  baggage  car;  and  the  questions  of 
whether  the  train  was  overcrowded  or  the  rules 
posted,  if  controverted,  are  questions  for  the 
lurjr,  and  not  tbe  court. 


8.   TbIAI/— DiBECTION   OF   VeBDICT. 

Where  there  is  a  material  controverted 
question  of  fact  upon  which  reasonable  minds 
might  fairly  come  to  ditTerent  conclusions,  it  is 
error  fop  the  court  to  direct  a  verdict. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Trial,  §  171.] 

(Syllabus  by  tbe  Court.) 

Error  from  District  Court,  rottnwatoiule 
County ;  before  Justice  B.  F.  Burwell. 

Action  by  Lewllen  C.  Lane  against  the 
Choctaw,  Oklahoma  &  Gulf  Railroad  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.  Reversed,  and  new  trial  or- 
dered. 

The  plaintiff  In  error,  L.  C.  Lane,  commenc- 
ed his  action  in  the  district  court  of  Pot- 
tawatomie county  against  the  Choctaw,  Okla- 
homa &  Gulf  Railroad  Company  for  the  pur- 
pose of  recovering  damages  for  Injuries  al- 
leged to  have  been  caused  by  the  negligence 
of  the  defendant's  servants  In  the  operation 
of  a  railway  train  upon  which  be  was  a  pas- 
senger In  May,  180Z  The  Choctaw,  Oklaho- 
ma &  Gulf  Railroad  Company  was  at  that 
time  a  common  carrier  of  freight  and  passen- 
gers by  steam  railway  between  the  stations 
of  Tecumseh  and  Shawnee,  In  Pottawatomie 
county,  Okl.,  as  well  as  to  other  points,  botb 
north  and  south  of  said  stations.  On  the  day 
of  the  alleged  accident  the  company  was  oper- 
ating a  mixed  train,  composed  of  different 
cars  for  passengers,  baggage,  and  freight,  and 
the  plaintiff  purchased  a  ticket  at  the  railway 
station  at  Tecumseh,  and  at  the  proper  time 
boarded  the  train  with  a  niunber  of  other  pas- 
sengers, and,  observing  no  unoccupied  seat  in 
the  compartments  Intended  for  passengers, 
went  Into  a  compartment  used  for  transport- 
ing baggage  and  took  a  seat  upon  a  box 
therein  located.  The  car  in  which  he  took 
passage  was  a  combination  car,  one  portion 
or  end  of  which  was  regularly  provided  with 
seats  for  passengers,  and  the  other  portion 
or  end  was  used  for  baggage.  There  was  a 
door  opening  between  the  two  compartments. 
The  train  started  north  from  Tecumseh  sta- 
tion towards  Shawnee,  and  the  plaintiff  and 
several  other  passengers  were  occupying  tbe 
baggage  compartment  of  the  combination  car. 
Whether  there  was  a  separate  passenger 
coach  In  the  train.  In  addition  to  the  combina- 
tion coach,  was  a  disputed  question  of  fact  on 
the  trial ;  there  being  evidence  both  ways  on 
the  subject.  The  train  ran  about  a  quarter 
of  a  mile,  and  then  stopped.  The  engine  was 
detached  from  the  train  and  ran  onto  a 
switch,  where  it  picked  up  three  or  four 
freight  cars,  either  fiat  or  box,  conveyed  them 
onto  the  main  Hue,  and  coupled  them  to  the 
cars  containing  the  passengers.  When  the 
engine  backed  up  with  the  freight  cars  at- 
tached to  make  the  coupUug  onto  tbe  pas- 
senger cars,  it  Is  claimed  that  they  were 
struck  with  such  speed  and  force  as  to  pitch 
tbe  plaintiff  off  the  b9X  upon  which  he  was 
seated,  thereby  causing  certain  injuries  to 
one  of  bis  limbs,  which  developed  into  such  n 
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diseased  condition  as  to  reqiilre  bis  leg  to  be 
amputated ;  and  for  bis  suffering,  loss  of 
limb,  and  expense  of  sickness  and  treatment, 
be  brings  tbls  action,  based  upon  tbe  alleged 
negligence  of  tbe  railway  company  in  operat- 
ing its  train.  Tbe  amended  petition  sets  out 
tbe  facts  specifically  and  at  length.  The  com- 
pany answered  by  a  general  denial,  coupled 
with  an  averment.  In  general  terms,  of  con- 
tributory negligence  on  tbe  part  of  tbe  plain- 
tiff. Tbe  plaintiff  replied  by  general  denial. 
Tbe  case  was  tried  to  a  jury,  and  after  all  the 
evidence  was  Introduced  by  both  sides  the 
court  directed  a  verdict  for  tbe  defendant 
and  entered  Judgment  of  nonsuit.  The  plain- 
tiff brings  the  cause  here  on  petition  in  error. 

Blakeney  &  Maxey  and  W.  B.  Crossan,  for 
plaintiff  in  error.  C.  B.  Stuart  and  Thos.  E. 
Beman,  for  defendant  in  error. 

BURFORD,  C.  .T.  (after  stating  the  facts  as 
above).  We  are  advised  that  the  trial  court 
held,  as  a  matter  of  law,  that  uy  going  Into 
the  baggage  compartment  and  riding  there 
the  plaintiff  was  guilty  of  such  negligence  per 
se  as  would  prevent  a  recovery  of  damages. 
Preliminary  to  a  discussion  of  this  question, 
there  are  some  questions  of  practice  which 
arose  u|)on  tbe  trial  that  should  be  settled. 

Tbe  plaintiff  filed  an  original,  a  first,  and 
a  second  amended  petition.  In  the  original 
petition  it  is  averred  that  the  train  upon 
which  plaintiff  took  passage  was  a  mixed 
train,  composed  ot  one  passenger  coach,  one 
combination  passenger  and  baggage  coach, 
several  box  or  freight  cars,  and  a  locomotive. 
In  the  amended  petitions  the  averment  is 
made  that  tbe  train  consisted  of  one  com- 
bination passenger  and  baggage  car,  certain 
freight  cars,  and  one  locomotive.  It  is  stated 
in  tbe  brief  of  plaintiff  In  error  that  the  trial 
court,  in  deciding  the  case,  held  that  tbe 
averment  In  tbe  original  petition  that  there 
was  a  passenger  coach  in  the  train  was  an  ad- 
mission by  tbe  plaintiff  against  bis  interest, 
and  was  conclusive  against  him  and  not  sub- 
ject to  explanation  or  controversy.  Tbe  orig- 
inal pleading  was  not  Introduced  in  evidence. 
Tbe  rule  stated  is  one  that  applies  to  the 
pleadings  upon  which  the  case  Is  submitted 
for  trial.  In  tbe  case  of  Lane  Implement  Co. 
v.  Lowder  &  Manning,  11  Okl.  61,  65  Pac.  920, 
this  court,  in  discussing  a  similar  question, 
stated  tbe  law  to  be  that  "where  a  party  to  an 
action  makes  solemn  admissions  against  his 
Interest  In  a  pleading,  In  tbe  absence  of  mis- 
takes on  his  part  or  on  tbe  part  of  his  coun- 
sel who  ins«>rted  them  in  such  pleading,  a 
court,  in  passing  upon  the  sufficiency  of  a 
subsequent  amended  pleading  filed  by  him, 
should  take  such  admissions  into  considera- 
tion and  treat  them  as  admitted  facts  iu  the 
case."  No  ontbority  is  cited  supporting  this 
rule.  It  is  probably  stated  too  broadly,  and 
Is  subject  to  some  modification.  The  rule  as 
stated  supra  Is  correct  as  applied  to  an 
amendment  to  a  pleading;    but  the  general 


rule  is  that  an  original  pleading  Is  anpersed- 
ed,  and  Its  effect  as  a  pleading  destroyed,  by 
filing  an  amended  pleading  which  is  complete 
In  Itself  and  does  not  adopt  any  of  the  former 
pleading  by  reference.  1  Enc.  PI.  &  Pr.  G25. 
In  any  case  a  distinction  should  be  made  be- 
tween an  admission  and  an  allegation.  One 
is  in  tbe  nature  of  a  confession  of  a  fact  aver- 
red by  tbe  adverse  pleader.  Tbe  other  is  an 
averment  against  the  adverse  pleader,  which 
must  be  supported  by  proof.  The  authorities 
are  not  at  all  harmonious  as  to  tbe  effect  to 
be  given  upon  the  trial  to  superseded  plead- 
ings. A  few  courts,  and  principally  Califor- 
nia, seem  to  have  adopted  the  rule  that  a 
pleading  which  has  be«n  withdrawn  by  an 
amended  pleading  cannot  be  considered  for 
any  purpose  on  the  trial ;  It  being  considered 
unjust  to  hold  a  party  bound  by  statements 
which  may  have  been  inserted  by  inadvert- 
ence or  mistake,  and  which  he  has  voluntari- 
ly abandoned  by  filing  a  new  pleading.  Bar- 
ber V.  Reynolds,  33  Cal.  497;  Kelly  v.  Mc- 
Kebben,  54  Cal.  192;  Mecham  v.  McKay,  37 
Cal.  154;  Pence  v.  McElvy,  51  Cal.  222; 
Kentfield  v.  Hays,  57  Cal.  409 ;  Pflster  et  al. 
V.  AVade  et  al.,  69  Cal.  133,  10  Pac.  389.  But 
such  superseded  pleadings  may  be  used  for 
impeachment  purposes,  when  relevant.  In 
re  ©'Conner's  Estate,  118  Cal.  69,  50  Pac.  4. 
In  Smith  V.  Pelott  et  al.,  63  Hun,  632,  18  N. 
Y.  Supp.  301,  it  was  held  that  upon  the  trial 
tbe  averments  of  tbe  superseded  pleadings 
could  be  considered,  whether  introduced  in 
evidence  or  not;  but  this  rule  has  but  little 
support.  Tlie  weight  of  authority  and  better- 
reasoned  cases  support  the  rule  that  a  plead- 
ing, or  an  admission  or  allegation  In  a  plead- 
ing, notw^lthstandlng  it  may  have  been  with- 
drawn, stricken  out,  or  superseded  by  an 
amended  pleading.  Is  competent  in  evidence, 
and  may  be  introduced  against  the  party 
from  whom  It  proceeded,  like  any  other  ad- 
mission or  declaration,  subject,  however,  to 
explanation  by  the  party  who  made  it.  This 
rule  rests  on  the  general  principle  that  what- 
ever a  party  has  said  about  bis  case  may  be 
proved  against  him,  and  whatever  writing  he 
has  signed  or  authorized  may  be,  if  relevant, 
introduced  against  him,  the  weight  of  such 
evidence  to  be  left  to  the  court  or  Jury  trying 
the  case.  Abbott's  Trial  Brief  (2d  Ed.)  pp. 
296,  297 ;  Solomon  Ry.  Co.  v.  Jones,  30  Kan. 
601,  2  Pac.  657 ;  Reibl  v.  Llkowskl,  33  Kan, 
515,  6  Pac.  886 ;  Jockers  v.  Borgman,  29  Kan. 
109,  44  Am.  Rep.  G25;  Brown  v.  Pickard,  4 
Utah,  202,  9  Pac.  573,  11  Pac.  512;  Kilpatriek 
D.  G.  Co.  V.  Box,  13  Utah,  494,  45  Pac.  629; 
Barton  v.  Laws,  4  Colo.  App.  212,  35  Pac. 
284 ;  Schad  v.  Siiarp,  95  Mo.  573,  8  S.  W.  549 ; 
Stone  V.  Cook,  79  111.  424;  Hall  v.  Wood- 
ward, 30  S.  C.  564,  9  S.  E.  684 ;  B.  &  O.  &  C. 
R.  R.  Co.  V.  Evarts,  112  Ind.  533,  14  N.  E. 
3S9;  Ludwig  v.  Blackshere,  102  Iowa,  366, 
71  N.  W.  356;  Jeneau  v.  Stunkle,  40  Kan. 
750,  20  Pac.  473;  W^alser  v.  Wear,  141  Mo. 
44.3,  42  S.  W.  928 ;  Woodworth  v.  Thompson, 
44  Neb.  311,  62  N,  W.  450;  Strong  v.  Dwigbt, 
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11  Abb.  Prac.  N.  S.  (N.  T.)  819;  Wlllts  v.  To- 
zer,  44  S.  C.  1,  21  S.  B.  617 ;  Goodbar  Show 
Co.  V.  Sims  (Tex.  Civ.  App.)  43  8.  W.  1065 ; 
Or.  R.  R.  &  Nar.  Co.  v.  Ducres,  1  Wash.  St. 
195,  23  Pac.  4ir> ;  Ijtndner  v.  St.  Panl  F.  &  M. 
Ins.  Co.,  93  Wis.  520,  07  N.  W.  1125;  Daub 
V.  Engleback,  109  III.  267 ;  FoIg«r  t.  Boylng- 
ton,  67  Wis.  447,  30  N.  W.  715 ;  Vogel  v.  Os- 
bom,  32  Minn.  167,  20  N.  W.  129.  In  this 
case  the  superseded  petition  was  not  Intro- 
duced In  evidence,  and  Its  contents  were  not 
proper  to  be  considered,  either  as  admissions 
of  record  or  as  evidence  in  the  case.  The 
rights  of  the  parties  should  have  been  deter- 
mined upon  the  averments  contained  in  the 
pleadings  upon  which  the  cause  proceeded  to 
trial,  regardless  of  any  former  pleadings,  un- 
less properly  offered  and  admitted  In  evi- 
dence. 

Another  question  of  practice  relates  to  the 
question  of  pleading.  The  defendant,  prior 
to  the  trial,  asked  for  leave  to  file  an  amend- 
ed answer,  in  which  tlie  company  alleged  com- 
pliance with  the  statutory  regulations  requir- 
ing rules  and  regulations  to  be  posted  in  the 
passenger  cars  and  the  violation  of  such  rules 
by  the  plaintiff.  This  plea  was  in  the  nature 
of  confession  and  avoidance,  or  by  way  of 
Justlflcation.  The  court  refused  the  request 
to  file  the  amended  answer,  and  the  case 
went  to  trial  upon  the  Issues  made  by  the 
defendant's  general  denial  and  plea  of  con- 
tributory negligence,  which  was  denied  by 
the  plaintiff.  Upon  the  trial  the  court,  over 
the  objection  of  the  plaintiff,  permitted  the 
defendant  to  offer  evidence  tending  to  show 
that  it  had  posted  on  the  baggage  room  door 
a  warning,  and  that  the  company  had  issued 
to  its  trainmen  printed  regulations,  relating 
to  the  prevention  of  passengers  riding  upon 
the  platform  and  in  baggage  cars.  This  evi- 
dence was  not  admissible  under  the  issues 
formed,  and  it  was  error  to  admit  it  It  has 
been  held  that,  in  order  to  entitle  the  carrier 
to  make  the  defense  that  it  has  adopted  and 
promulgated  rules  and  regulations  which  the 
passenger  has  violated,  It  must  plead  its 
rules  and  allege  the  facts  which  constitute 
the  defense ;  and  we  think  this  a  sound  rule 
of  practice.  Sherman  v.  Hannibal  &  St.  Joe 
R.  R.  Co.,  72  Mo.  02,  37  Am.  Rep.  423 ;  Wey- 
mouth v.  Broadway,  etc.,  R.  R.  Co.,  142  N. 
Y.  681,  37  N.  K.  825;  Vail  v.  Broadway,  etc., 
B.  R.  Co.,  147  N.  Y.  377,  42  N.  E.  4,  30  L.  R. 
A.  620. 

The  question  as  to  whether  the  court  right- 
fully took  the  ease  from  the  Jury  and  decid- 
ed as  a  matter  of  law  that  the  plaintiff  was 
guilty  of  such  contributory  negligence  as 
would  prevent  a  recovery  is  the  control  Ing 
one  In  this  case.  It  is  uncontroverted  that 
the  plaintiff  was  a  passenger  upon  the  de- 
fendant's train.  The  train  was  a  mixed  train, 
carrying  both  freight  and  passenger  cars. 
The  plaintiff  went  into  the  baggage  compart- 
ment of  the  combination  coach,  and  there  took 
a  seat  upon  a  box,  and  there  remained  until 
be  was  hurt,  after  which  he  got  onto  a  flat 


car  and  rode.  No  one  In  charge  of  the  train 
either  directed  him  into  the  baggage  car  or 
objected  to  his  occupying  the  same.  There 
were  a  number  of  other  passengers  occupying 
the  baggage  car  at  the  time.  It  was  the  cus- 
tom for  passengers  to  occupy  the  baggage 
compartment  between  the  stations  of  Te- 
cumseh  and  Shawnee,  and  the  conductor  took 
fare  from  those  in  such  car  and  made  no  ob- 
jections to  their  riding  there.  The  plalntUC 
had  a  ticket  when  he  went  upon  the  train  to 
take  passage  to  Shawnee,  but  his  ticket  was 
not  taken  up  until  after  the  accident  There 
was  printed  upon  the  door  between  the  pas- 
senger and  baggage  car  the  words  "No  ad- 
mittance." The  door  was  standing  open,  and, 
when  open,  these  words  were  not  visible  to  one 
in  the  passenger  compartment  The  company 
had  printed  rules  and  regulations  forbidding 
employes  to  allow  passengers  to  ride  in  the 
baggage  car.  There  was  no  proof  of  any 
rules  or  regulations  being  posted  in  the  pas- 
senger coach  or  compartments  for  passengers 
in  the  train.  It  was  a  controverted  question 
of  fact  as  to  the  number  of  passengers  on 
the  train.  It  was  a  controverted  question  as 
to  whether  there  was  a  passenger  coach  In 
the  train  In  addition  to  the  combination  car. 
It  was  a  disputed  question  as  to  whether  the 
train  was  crowded,  and  whether  there  were 
any  vacant  seats  in  the  passenger  compart- 
ments, at  the  time  of  the  accident.  It  was  a 
disputed  question  as  to  whether  the  plaintiff 
could  have  found  a  seat,  had  he  gone  through 
the  train.  The  combination  car,  in  which 
plaintiff  rode  and  was  hurt  was  the  rear  car 
in  the  train.  There  was  nothing  in  the 
position  occupied  by  plaintiff  in  the  baggage 
car  that  could  In  any  manner  have  contribut- 
ed to  his  injury,  except  the  fact  that  he  was 
not  sitting  in  a  seat  intended  for  occupancy 
by  passengers.  Upon  the  foregoing  state  of 
facts,  what  was  the  duty  of  the  court? 

Several  of  our  state  courts  hold  to  the  doc- 
trine that  a  passenger  is  entitled  to  a  seat  In 
a  passenger  coach,  and  if  he  falls  to  occupy 
such  seat  and  occupies  a  place  not  intended 
for  passengers,  he  Is  guilty  of  negligence  per 
se,  and  Is  precluded  from  recovery.  If  injured 
while  occupying  such  position;  that  he  may 
demand  a  seat,  and,  if  the  carrier  fails  to  pro- 
vide him  with  one,  he  may  retire  from  the 
train  and  maintain  an  action  against  the  car- 
rier for  damages.  This  may  be  tlie  safe  and 
conservative  rule;  but  it  is  not  the  practical 
one.  Passengers  arrange  for  their  dates  of 
travel,  and  arrange  for  their  business  at  their 
destination.  They  arrange  for  train  and  busi- 
ness connections,  and  have  a  right  to  rely  up- 
on the  business  of  the  carrier,  when  they  pur- 
chase a  ticket  or  engage  passage,  to  receive 
them  at  the  proper  time  and  place,  to  provide 
them  with  necessary  and  usual  accommoda- 
tions, to  transport  them  upon  usual  and  reg- 
ular trains,  and  deliver  them  at  the  destina- 
tion their  ticket  calls  for;  and  If,  upon  enter- 
ing the  train  as  a  passenger,  they  find  it 
overcrowded  and  no  seats  unoccupied,  they 
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have  the  right  to  seek  the  next  most  avail- 
able place,  the  one  that  reasonably  offers  the 
place  of  greatest  safety,  and  with  proper  cau- 
tion occupy  the  same  until  the  carrier  shall 
provide  them  with  better.  Our  Legislature, 
following  the  example  of  some  of  the  older 
states,  recognized  this  right  at  an  early  per- 
iod of  our  territorial  existence,  and  enacted 
statutory  provisions  which,  in  a  great  meas- 
ure, control  the  determination  of  the  question 
before  us.    These  provisions  are  as  follows: 

Wilson's  Rev.  &  Ann.  St  1903,  i  657:  "A 
carrier  of  persons  for  reward  must  use  the 
utmost  care  and  diligence  for  their  safe  c&t- 
riage,  must  provide  everything  necessary  for 
that  purpose,  and  miist  exercise  to  that  end  a 
reasonable  degree  of  skill." 

Section  658:  "A  carrier  of  persons  for  re- 
ward is  bound  to  provide  vehicles  safe  and 
fit  for  the  purposes  to  which  they  are  put, 
and  is  not  excused  for  default  in  this  respect 
by  any  degree  of  care." 

Section  659:  "A  carrier  of  persons  for  re- 
ward must  not  overcrowd  or  overload  his  ve- 
hicle." 

Section  660 :  "A  carrier  of  persons  for  re- 
ward must  give  to  passengers  all  such  accom- 
modations as  are  usual  and  reasonable,  must 
treat  them  with  civility,  and  give  them  a  rea- 
sonable degree  of  attention." 

Section  712:  "A  common  carrier  of  persons 
must  provide  a  suflScient  number  of  vehicles 
to  accommodate  all  the  passengers  who  can 
be  reasonably  expected  to  require  carriage  at 
any  one  time." 

Section  713:  "A  common  carrier  of  persons 
must  provide  every  passenger  with  a  seat. 
He  must  not  overload  his  vehicle  by  receiving 
and  carrying  more  passengers  than  its  rated 
capacity  allows." 

Section  714:  "A  common  carrier  of  persons 
may  make  rules  for  the  conduct  of  his  busi- 
ness, and  may  require  passengers  to  conform 
to  them,  if  they  are  lawful,  public,  uniform 
in  their  application,  and  reasonable." 

Section  1050:  "In  case  any  passenger  on 
any  railroad  shall  be  injured  while  on  the 
platform  of  a  car  while  In  motion,  or  In  any 
baggage,  wood  or  freight  car,  in  violation  of 
the  printed  regulations  of  the  corporation, 
posted  up  at  the  time  in  a  conspicuous  place 
inside  of  Its  passenger  cars,  then  in  the  train, 
such  corporation  shall  not  be  liable  for  the 
Injury;  provided,  it  had  furnished  room  in- 
side its  passenger  cars  suflScIent  for  the  ac- 
commodation of  its  passengers-" 

Section  1051:  "When  fare  is  taken  by  any 
railroad  corporation  for  transporting  passen- 
gers on  any  mixed  train  of  passenger  and 
freight  cars,  or  on  any  baggage,  wood,  gravel 
or  freight  car,  the  same  care  must  be  taken 
and  the  same  responsibility  and  duties  are 
assumed  by  the  corporation  as  for  passengers 
on  passenger  cars." 

When  the  plaintiff  purchased  his  ticket 
and  paid  his  fare  to  the  station  agent  at  Te- 
cumseh,  be  was  a  passenger  for  reward,  and 
entitled  to  transportation  upon  the  defend- 


ant's train  from  Tecumseh  to  Shawnee;  and 
it  was  the  duty  of  the  railway  company  to 
provide  him  a  suitable  vehicle  in  which  to 
ride,  safe  and  fit  for  the  use,  to  provide  him 
with  such  accommodations  as  were  usual  and 
reasonable,  to  provide  him  with  a  seat  and 
give  him  a  reasonable  degree  of  attention, 
and  no  degree  of  care  would  excuse  any  de- 
fault in  this  respect.  The  railway  company 
was  a  carrier  of  persons  for  hire  or  reward, 
and  was  operating  a  mixed  train,  consisting 
of  passenger  and  freight  cars,  upon  which  it 
received  the  plaintiff  as  a  passenger.  In  such 
case  the  law  required  of  the  carrier  the  "ut- 
most degree  of  care  and  diligence  for  his  safe 
carriage,"  and  imposed  upon  it  the  same  re- 
sponsibility and  duty  as  for  carrying  passen- 
gers upon  passenger  cars.  It  is  true  the  car- 
rier is  permitted  to  make  rules  and  regula- 
tions for  the  conduct  of  its  business,  and  if 
such  rules  are  lawful,  are  public,  reasonable, 
and  uniform  in  their  application,  may  require 
the  passengers  to  obey  them.  The  manner  of 
making  such  rules  public,  so  as  to  charge  pas- 
sengers with  notice  thereof.  Is  prescribed  by 
the  statute, — they  must  be  "posted  up  at  the 
time  in  a  conspicuous  place  inside  of  its  pas- 
senger cars  then  in  the  train."  If  such  regu- 
lations are  so  posted,  and  the  passenger  Is 
injured  while  violating  such  reasonable  rules, 
then  such  passenger  cannot  recover,  provided 
the  carrier  had  furnished  room  Inside  Its  pas- 
senger cars  sufficient  for  the  accommodation 
of  its  passengers.  The  statute  exempts  the 
carrier  from  liability  for  injuries  to  a  pas- 
senger, when  injured  on  a  platform  or  In  a 
baggage  car,  when  it  has  performed  two  con- 
ditions, viz.:  Posted  up  in  its  passenger  cars 
in  a  conspicuous  place  printed  regulations 
forbidding  the  passenger  to  occupy  such 
places,  and  provided  him  with  sufficient  ac- 
commodations in  its  passenger  coaches.  It 
necessarily  follows  that  If  the  carrier  has  fail- 
ed In  either  of  these  requirements,  and  the 
passenger  is  injured  by  the  negligence  of  the 
carrier  while  riding  upon  the  platform  or  in 
the  baggage  car,  the  carrier  is  liable  for  such 
injuries. 

Whether  the  statute  relating  to  the  liability 
of  carriers  for  Injuries  to  passengers  upon 
platforms  or  in  baggage  cars  is  an  adopted 
one  we  are  not  advised,  but  an  examination 
of  the  adjudicated  cases  discloses  that  the 
states  of  New  York  and  Missouri  each  have 
statutes  Identical  In  language  with  ours. 
They  have  been  In  force  In  those  states  for 
more  than  half  a  century  and  have  received 
uniform  construction.  It  Is  held  in  both 
states  that  It  is  the  duty  of  the  carrier,  if  it 
has  adopted  rules  and  r^nilations  respecting 
the  carrying  of  persons  upon  the  platforms 
of  cars  or  upon  baggage  cars,  that  In  order 
to  charge  the  passenger  with  the  observance 
of  such  rules  they  must  be  printed  and  must 
be  posted  up  in  the  passenger  cars  in  such 
conspicuous  place  as  will  be  observable  to 
passengers  within  the  cars;  tliat  no  mere 
words  or  warnings  will  fill  the  requirement 
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of  this  statute,  but  the  printed  rules  or  reg- 
ulations must  l>e  actually  posted;  also,  tbat 
the  carrier  must  provide  the  passenger  with 
a  seat  lu  Its  passenger  cars,  and  that  if  any 
of  the  seats  are  occupied  with  luggage,  or 
one  passenger  is  occupying  more  than  one 
seat,  he  is  not  bound  to  request  such  obstruc- 
tions removed,  but  may  seek  some  other  un- 
occupied place.  Nolan  v.  Brooklyn,  etc.,  R. 
R.  Co.,  87  N.  T.  63.  41  Am.  Rep.  345;  Werle 
V.  Long  Island  K.  R.  Co.,  98  N.  Y.  650;  Wil- 
lis V.  Railroad,  34  N.  Y.  670;  Weymouth  v. 
Broadway,  etc.,  Co.,  2  Misc.  Rep.  50«,  22  N. 
y.  Supp.  1W7;  Merwln  v.  Manhattan  Ry. 
Co.,  113  N.  Y.  Kifl,  21  N.  E.  415;  Graham  v. 
Manhattan  Ry.  Co.,  149  N.  Y.  336,  43  N.  H. 
fll7:  Morrison  v.  Erie  R.  R.  Co.,  .'.«  N.  Y.  307; 
Schaefer  v.  Union  Ry.  Co.  (Sup.)  51  N.  Y. 
Supp.  431:  Weymouth  v.  Broadway,  etc.,  Co., 
142  N.  Y.  681,  37  N.  E.  825;  Vail  v.  Broad- 
way, etc.,  Co.,  147  N.  Y.  377,  42  N.  E.  4,  30 
1j.  R.  a.  620;  Sherman  v.  Hannibal  &  St. 
Joe  R.  R.  Co.,  72  Mo.  62,  37  Am.  Rep.  423; 
Wagiier  v.  Mo.  Pac.  Ry.  Co.,  97  Mo.  512,  10 
S.  W.  380,  3  L.  R.  A.  150:  Berry  v.  Mo. 
Pac.  Ry.  Co.,  124  Mo.  22."?,  25  8.  W.  229; 
Gerstle  v.  V.  P.  Ry.  Co.,  23  Mo.  App.  361; 
Chancy  v.  li.  &  M.  Ry.  Co.,  176  Mo.  508,  75 
S.  W.  .T-On;  Higgins  v-  Han.  &  St.  Joe  R.  R. 
Co.,  30  Mo.  418;  Choate  v.  Mo.  Pac.  Ry.  Co., 
67  Mo.  App.  105.  The  rule  deduced  from 
these  casps,  under  statutory  provisions  like 
ours.  Is  tbat  It  is  not  negligence  per  se  for  a 
passenger  to  ride  upon  a  platform  of  a  mov- 
ing car,  or  in  a  compartment  not  Intended  for 
the  use  of  passengers,  where  the  trains  are 
overcrowded,  or  he  cannot  without  great  dan- 
ger or  difficulty  find  a  seat  in  a  passenger 
coach,  even  though  the  carrier  has  provided 
coaches  for  its  passengers  and  has  posted  no- 
tice of  its  rules  and  regulations:  that  in  case 
of  Injury  to  a  passenger  while  on  a  platform 
or  in  a  baggage  car  the  question  of  the  pas- 
senger's negligence  in  occupying  such  place  is 
one  of  fact  to  be  determined  by  the  Jury. 

But  notwithstanding  these  statutory  pro- 
visions, which  are  plain  and  controlling,  we 
think  the  great  weight  of  modern  and  well- 
considered  cases  supports  the  doctrine  that, 
If  the  train  is  crowded,  it  Is  not  negligence 
per  se  for  the  passenger  to  occupy  the  plat- 
form or  baggage  car,  and  the  question  as  to 
whether  he  was  Justified  in  assuming  such 
risk  Is  one  for  the  jury.  It  is  said  In  Hutch- 
inson on  Carriers  (3d  Ed.)  §  1198:  "If. 
however,  the  railway  company  has  permitted 
the  car  to  be  overcrowded,  the  passenger 
will  not  as  a  matter  of  law  be  chargeable 
with  negligence  In  riding  upon  the  platform, 
and  the  question  whether  In  any  particular 
case  he  was  justified  in  doing  so  will  or- 
dinarily be  one  of  fact  for  the  jury.  But 
when  the  car  Is  overcrowdetl,  and  In  conse- 
quence the  passenger  Is  obliged  to  ride  upon 
the  platf«rm.  he  must  exercise  for  his  safety 
a  degree  of  care  commensurate  with  the  in- 
crease<I  danger  usually  incident  to  such  an 
cxjK>sed  place,  and  if  he  fails  to  do  so,  and 


Injury  results,  his  conduct  will  preclude  him 
from  the  right  of  recovery.  While  there  are 
cases  which  hold  that  the  passenger  will  be 
Justified  in  riding  upon  the  platform  if  he 
is  unable  to  obtain  a  seat  in  the  car,  the  bet- 
ter rule  would  seem  to  be  that  if  there  is 
standing  room  within  the  car  be  should 
stand  inside,  rather  than  expose  himself  to 
peril  by  riding  upon  the  platform.  He  is 
not  required,  however,  to  disregard  the  usual 
courtesies  of  life  in  order  to  get  an  advan- 
tage over  other  passengers  in  securing  a 
place  within  the  car.  If,  therefore,  the  car 
should  be  so  crowded  that  the  passenger, 
in  the  exercise  of  reasonable  prudence,  would 
be  justified  in  concluding  tbat  be  could  not 
get  inside  without  unreasonably  pushing  or 
crowding  his  way.  he  would  be  under  no  duty 
to  attempt  to  enter,  and  It  would  not  be 
negligence  for  him,  under  such  circumstan- 
ces, to  ride  upon  the  platform."  Our  stat- 
ute places  the  riding  upon  the  platform  and 
in  a  baggage  car  under  the  same  rule. 

Judge  Thompson,  in  his  masterful  work 
on  the  Law  of  Negligence  (2d  Ed.,  vol.  3,  8 
20.XS),  says:  "Upon  the  questloa  whether  con- 
tributory negligence  is  to  be  ascribed  to  a 
passenger  who  is  hurt  while  riding  in  the 
baggage  or  express  car,  under  such  circum- 
stances that  he  would  not  have  been  hurt 
if  he  had  remained  In  a  passenger  car,  there 
is  considerable  conflict  of  judicial  opinion. 
It  is  no  doubt  a  reasonable  regulation  that 
passengers  shall  not  ride  in  the  baggage 
car.  The  safety  of  the  passengers,  the  im- 
peded discharge  of  duty  by  the  company's 
servants,  and  the  security  of  the  property 
conveyed  therein,  are  considerations  in  sup- 
port of  this  rule.  Moreover,  all  passengers 
are  probably  aware  that  the  hazards  of  travel 
are  lncrea.«ied  by  riding  In  this  portion  of  the 
train.  Prima  facie,  therefore,  a  passenger 
who,  unless  excused  by  special  circumstances, 
elects  to  ride  In  the  baggage  car  instead  of 
remaining  lu  one  of  the  passenger  coaches 
— assuming  that  there  is  room  for  him — 
commits  an  impropriety  of  such  a  character 
tbat,  in  case  he  Is  Injured  while  so  riding 
and  tlie  circumstam-es  are  such  that  he  would 
not  have  been  Injured  if  he  had  remained  in 
one  of  the  passenger  coaches,  he  will  be  pre- 
cluded from  recovering  damages  from  the 
company,  unless  it  appears  that  he  is  riding 
there  by  permission  of  the  conductor  for  the 
benefit  of  the  company."  It  will  be  observ- 
ed that  Judge  Thompson  holds  that  the  pas- 
senger riding  in  the  baggage  car  is  guilty  of 
Indiscretion,  and  prima  facie  negligent,  when 
he  elects  to  ride  in  the  baggage  car,  when 
there  is  room  for  blm  in  the  passenger  coach, 
and,  unless  excused  by  special  circumstan- 
ces, such  as  riding  there  with  the  permis- 
sion of  the  conductor  for  the  benefit  of  the 
company,  or  wliere  the  regulations  are  habit- 
ually disregarded,  or  it  is  customary  to  con- 
vey and  ac<'ept  fare  or  tickets  from  passen- 
gers in  the  baggage  car  without  ol)Je<-tion 
by  those  having  the  management  of  the  train. 
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The  rule  that  the  passenger  •will  not  be 
guilty  of  negligeuce  per  se  by  riding  upon  the 
platform  or  in  the  baggage  car,  when  the 
platforms  or  passenger  cars  are  crowded,  or 
when  he  Is  unable  to  observe  any  vacant 
seats,  but  that  the  question  as  to  whether  be 
acted  under  all  the  circumstances  as  a  rea- 
sonably prudent  man  would  have  acted,  and 
whether  the  position  he  occupied  at  the  time 
of  the  accident  was  one  of  Increased  risk, 
or  In  fact  bore  any  causal  relation  to  the 
Injury,  is  supported  by  the  following  author- 
ities, in  addition  to  those  cited  supra :  Hard- 
enbergh  v.  St.  P.  &  M.  R.  R.  Co.,  39  Minn.  3, 
38  N.  W.  62.-),  12  Am.  St.  Rep.  610;  Thorpe  v. 
N.  T.  C.  &  II.  R.  R.  R.  Co.,  70  N.  Y.  404, 
32  Am.  Rep.  325;  St.  L.  &  I.  M.  Ry.  v. 
Leigh,  43  Ark.  3(iS,  53  Am.  Rep.  5."58;  liouls- 
vllle,  N.  O.  &  Tex.  Ry.  v.  Patterson,  09  Miss. 
421,  13  South.  097,  22  L.  R.  A.  2.-)9 ;  Jacobus 
V.  St.  Paul,  etc.,  Ry.,  20  Minn.  134  (Gil.  110), 
18  Am.  Rep.  300;  C.  &  O.  Ry.  y.  Jordan 
(Ky.)  70  S.  W.  145;  Kentucky  Central  Ry. 
V.  Thomas,  79  Ky.  100,  42  Am.  Rep.  208; 
Morgan  v.  L.  S.  &  M.  S.  Ry..  138  Mich. 
620,  101  N.  W.  830,  70  L.  R.  A.  609;  Lynn 
V.  So.  Pac.  Ky,  103  Cal.  7,  36  Pac.  1018, 
24  L.  R.  A.  710 ;  McGulre  v.  Middlesex  Ry. 
Co.,  115  Mass.  239 ;  L.  S.  &  M.  S.  Ry.  Co.  v. 
Kelsey,  180  111.  530,  54  N.  E.  008 ;  Chicago  & 
Western  Ind.  Ry.  v.  Newell,  212  111.  3.32, 
72  N.  B.  416 ;  Benedict  v.  Mil.  &  St.  P.  Ry., 
86  Minn.  224,  90  N.  W.  300,  57  L.  R.  A.  639, 
91  Am.  St.  Rep.  345;  Lynn  v.  So.  Pac.  Ry. 
Co.,  103  Cal.  7,  36  Pac.  1018,  24  L.  R.  A. 
710;  Bonner  et  al.  v.  Glenn,  79  Tex.  531, 
15  S.  W.  572;  C.  &  A.  Ry.  v.  Fisher,  141 
111.  614,  31  N.  B.  406 ;  C.  &  O.  Ry.  v.  Lang's 
Adm'r,  100  Ky.  221,  38  S.  W.  303,  40  S.  W. 
451,  41  S.  W.  271;  Graham  v.  Receiver,  20 
Wash.  466,  55  Pac.  631,  43  L.  R.  A.  300,  72 
Am.  St.  Rep.  121 ;  Marquette  v.  C.  &  N.  Ry. 
Co.,  33  Iowa,  564;  Penn.  Ry.  Co.  v.  Paul, 
120  Fed.  157,  62  C.  C.  A.  1.^3;  Dennis  v. 
Pittsburgh,  etc.,  Ry.  Co.,  163  Pa.  624,  31 
Atl.  52 ;  G.,  H.  &  San  A.  Ry.  Co.  v.  Morris, 
94  Tex.  503,  01  is.  W.  709;  Trumbull.  Reo., 
V.  Erickson,  97  Fed.  891,  3S  C.  C.  A.  530; 
Highland  Av.  &  B.  R.  R.  v.  Donovan,  04  Ala. 
299,  10  South.  139;  Pray  y.  Omaha  St.  Ry., 
44  Neb.  167,  62  N.  W.  447.  48  Am.  St.  Rep. 
717 ;  Blake  v.  Burlington,  C.  R.  &  N.  Ry.  Co., 
89  Iowa,  8,  56  N.  W.  405,  21  L.  R.  A.  559; 
B.  &  O.  Ry.  V.  State,  72  Md.  30,  18  Atl.  1107, 
6  L.  R.  A.  706.  20  Am.  St.  Rep.  4.->4;  Cody 
V.  N.  T.  &  N.  E.  R.  R.  Co.,  151  Mass.  402.  24 
N.  B.  402,  7  L.  R.  A.  843;  Wagner  v.  Mo. 
Pac.  Ry.  Co.,  97  Mo.  512,  10  S.  W.  480,  3 
L.  R.  A.  156;  Berry  v.  Mo.  Pac.  Ry.  Co., 
124  Mo.  223,  25  S.  W.  229;  N.  X.,  L.  B.  &  W. 
Ry.  Co.  y.  Ball,  58  N.  J.  Law,  283,  21  Atl. 
1032;  Washburn  v.  Nashville,  etc.,  R.  R. 
Co.,  40  Tenn.  638,  75  Am.  Dec.  784;  Inter- 
national &  O.  N.  Ry.  T.  Ormoud,  64  Tex. 
483. 

We  think  the  court  erred  in  taking  this 
case  from  the  jury.  A  number  of  witnesses 
testified  that  the  train  was  so  crowded  when 


the  plaintiff  went  upon  the  fraln  that  no 
scats  could  be  obtained,  and  some  testified 
that  it  was  even  difficult  to  get  to  the  door 
of  the  ear.  Upon  the  other  side,  evidence 
was  submitted  to  the  effect  that  there  were 
several  vacant  seats  in  one  of  the  passenger 
cars,  and  that  there  was  no  dllHculty  in 
getting  into  the  pas.senger  coaches.  This  was 
a  material  question  in  the  case.  It  was  also 
a  material  question  whether  the  carrier  had 
posted  notice  of  its  rules  and  regulations  re- 
lating to  passengers  occupying  the  baggage 
car.  We  think,  in  view  of  the  fact  that  the 
compartment  occupied  by  the  plaintiff  was 
in  the  rear  of  the  train,  and  be  was  sitting 
upon  a  box  In  an  unexposed  part  of  ttie  car, 
that  there  is  a  debatable  question  as  to 
whether  the  position  lie  occupied  was  any 
more  hazardous  than  a  seat  in  the  passenger 
coach,  If  there  was  such  a  car  in  the  train. 
These  questions  were  questions  of  fact,  upon 
which  reasonable  minds  might  fairly  come 
to  different  conclusions. 

The  judgment  of  the  district  court  is  re- 
versed, and  a  new  trial  ordered,  at  the  costs 
of  the  defendant  in  error.  All  the  Justices 
concur,  except  BURWELL,  J.,  who  tried  the 
case  below,  not  sitting,  and  IRWIN  and 
PANCOAST,  JJ.,  absent. 


CASSADY  et  al.  t.  MORRIS. 
(Supreme  Court  of  Oklahoma.    Sept.  5,  1907.) 

1.  JcBT— Right  to  Jury  Tbial. 

A  motion  to  discharge  exempt  property 
from  attachment  is  triable  to  the  court  or  judge, 
and  neither  party  is  entitled  to  a  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Jury,  {  90.] 

2.  Homestead  — Exemptions  — Tort  of  Fa- 
ther. 

The  homestead  of  the  family  is  exempt  to 
the  family  and  cannot  be  taken  ou  attachment 
for  the  tort  of  the  husband  uiid  father. 

[Ed.  Note.— For  cas(!s  in  point,  see  Cent.  Dig; 
vol.  2.'),  Homestead,  $  100.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kay  County; 
before  Justice  Bayard  T.  llaluur. 

Actiou  by  Tabitha  Fruncea  Cassady  and 
others  against  AVllllam  U.  Morris.  Judg- 
ment for  defendant,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

Moss  &  Turner,  for  plaintiffs  in  error. 
Sam  K.  Sullivan  and  W.  C.  Tetirick,  for  de- 
fendant in  error. 

BURFORD,  C.  J.  This  cause  presents  for 
our  interpretation  the  statutes  providing  for 
exemption  of  the  homestead.  The  phiiutiffs 
in  error  brought  their  actiou  in  the  district 
court  of  Kay  county  against  William  U. 
Morris  to  recover  damages  for  the  felonious 
killing  of  the  husband  and  father  and  son 
and  brother  of  the  plaintiffs.  The  action  is 
one  in  tort  to  recover  damages.  The  plain- 
tiffs caused  an  attachment  to  issue  and  be 
levied  upon  a  farm  belonging  to  Morris  ia 
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Kay  county.  The  defendant  moved  to  dis- 
charge the  property  from  tbe  attachment 
and  seizure  upon  tbe  ground  that  it  was  the 
homestead  of  the  family.  The  issue  upon 
the  motion  to  discharge  was  tried  to  tbe 
court,  and  the  court  found  for  the  movant 
and  ordered  the  property  released  from  the 
levy.  From  this  order  the  plalntUTs  ap- 
pealed, and  present  three  alleged  errors: 
First,  that  the  court  erred  In  refusing  them 
a  Jury  upon  the  trial  of  the  motion  to  dis- 
charge the  property;  second,  that  the  issue 
was  prematurely  beard  and  determined ; 
third,  that,  suit  being  to  recover  damages  in 
tort,  no  exemption  is  allowed. 

As  to  the  first  proposition,  we  think  there 
is  not  much  room  for  contention.  The  C<m- 
stitution  of  the  United  States  guarantees 
the  right  of  trial  by  jury  in  all  suits  at 
common  law  where  the  value  exceeds  |20. 
This  case  does  not  come  within  this  class. 
It  Is  not  a  suit  at  common  law,  bnt  a  spe- 
cial proceeding  governed  by  statute  and  Is 
a  substitute  In  a  measure  for  tbe  bfll  of 
discovery.  Our  Code  of  Civil  Procedure  (see- 
tlon  4453,  Wilson's  Rev.  &  Ann.  St.  1903),  up- 
on the  subject  of  trials,  provides:  "Issues 
of  law  must  be  tried  by  the  court  unless 
referred.  Issues  of  fact  arising  in  actions 
for  tbe  recovery  of  money  or  of  specific  real 
or  personal  property  shall  be  tried  by 
jury,  unless  a  Jury  trial  Is  waived,  or,  a  ref- 
erence be  ordered  as  hereinafter  provided." 
Section  4454:  "AU  other  issues  of  fact  shall 
be  tried  by  the  court,  subject  to  Its  power  to 
order  any  Issue  or  issues  to  be  tried  by  Jury 
or  referred  as  provided  in  this  Code."  Up- 
on the  subject  of  attachments,  in  section 
4415,  It  is  provided:  "The  defendant  may. 
at  any  time  before  Judgment,  upon  reason- 
able notice  to  the  plalntlfts,  move  to  dis- 
charge an  attachment  as  to  the  whole  or 
part  of  the  property  attached."  Section 
4416:  "If  the  motion  be  made  upon  affidavits 
on  the  part  of  the  defendants  or  papers 
and  evidence  in  the  case  but  not  otherwise, 
the  plaintiff  may  oppose  the  same  by  affi- 
davits or  other  evidence  in  addition  to  that 
on  which  the  order  of  attachment  was 
made."  By  section  3,  art.  2,  c.  24,  p.  194 
Laws  1809.  the  Judge  at  chambers  is  given 
authority  to  dissolve  attachments.  The  is- 
sue is  formed  by  a  denial  of  the  attachment 
affidavit,  or  upon  the  denial  of  facts  set  up 
in  a  motion  to  discharge.  None  of  these  af- 
fidavits or  motions  are,  properly  speaking, 
pleadings.  The  issues  referred  to  in  section 
4453,  supra,  are  tbe  issues  made  by  the 
pleadings  in  the  case.  Mere  collateral  Issues 
that  may  arise  upon  motions  are  not  Includ- 
ed in  the  Issues  triable  to  a  Jury.  It  Is  evi- 
dent, taking  all  the  statutory  provisions  to- 
gether, that  the  Legislature  did  not  Intend 
that  the  issue  formed  upon  a  motion  to  dis- 
charge an  attachment,  or  to  discharge  ex- 
empt property  from  attachment,  should  be 
submitted  to  a  Jury.  The  purpose  was  to 
provide  a   speedy   and  summary   mode  of 


disposing  of  such  qnestlons,  and,  Indeed,  wa 
believe  it  has  been  the  general  practice  in 
Kansas,  flrom  which  state  we  have  borrowed 
our  procedure,  as  well  as  In  this  territory 
since  Its  organisation,  to  try  snch  questions 
by  the  court.  We  think  there  was  no  error 
Va  refusing  a  Jury  in  this  case. 

The  second  proposition  contended  for  to 
tbat  the  attached  property  should  not  have 
been  dismissed  until  the  plaintiff  had  secur- 
ed a  Judgment  and  its  status  should  be  de- 
termined as  of  that  time.  We  do  not  con- 
sider this  question  of  much  moment  Clear- 
ly, if  the  plaintiff  was  not  entitled  to  the 
attachment  at  the  time  it  was  levied,  the 
defendant  was  entitled  to  have  the  property 
discharged.  The  law  would  not  require 
him  to  have  his  property  incumbered  with 
an  apparent  Hen  which  bad  no  validity,  tot 
the  purpose  of  enabling  the  plaintiff  to  se- 
cure a  valid  lien  at  some  future  period.  The 
plaintiffs  were  either  entitled  to  the  attach- 
ment when  it  was  issued  and  levied,  or  they 
were  not  entitled  to  It  at  all;  and  the  de- 
fendant had  tbe  right  to  have  this  question 
determined,  and  it  was  the  duty  of  the  court 
to  hear  It  at  tbe  first  available  opportunity. 

The  third  contention  is  that  the  suit  is  for 
a  tort  and  that  there  is  no  exemption  from 
a  Judgment  sounding  in  tort  Whatever  the 
correct  rule  may  have  been  prior  to  the 
amendment  of  our  exemption  laws  tn  1905, 
It  does  not  seem  that  there  can  be  any  doubt 
as  to  Its  meaning  now.  It  Is  provided  (I/aws 
1905,  p.  255,  c.  18, 1 1):  "The  following  prop- 
erty shall  be  reserved  to  every  family  re- 
siding In  tbe  territory  exempt  from  attach- 
ment or  execution  and  every  other  species  of 
forced  sale  for  the  payment  of  debts,  except 
as  hereinafter  provided:  First,  the  home- 
stead of  the  family,  which  shall  consist  of 
the  home  of  tbe  family,  whether  the  title 
to  the  same  shall  be  lodged  in  or  owned  by 
the  husband  or  wife."  The  exemption  is  to 
tbe  family.  How  can  tbe  family  have  the 
home  exempt  if  it  may  be  taken  for  the 
wrong  of  the  husband  and  father?  It  seems 
but  to  ask  this  question  suggests  Its  own 
answer.  In  this  case  It  is  shown  that  the 
defendant  has  a  family  consisting  of  a  wife 
and  children;  that  this  farm  is  the  home- 
stead and  home  of  the  family;  that  they 
leased  it  temporarily,  with  no  purpose  of 
abandoning  it,  bnt  with  the  express  purpose 
of  returning  to  it;  that  they  had  no  other 
home.  If  the  home  Is  exempt  to  the  bead 
of  the  family,  then,  as  a  general  rule,  It  may 
be  taken  for  his  torts,  but  under  our  statute 
tbe  Legislature  has  clearly  Indicated  its  pur- 
pose by  the  amendment  of  1905  to  exempt 
the  home  to  the  entire  family  from  forced 
sale  of  any  character,  regardless  of  whether 
the  title  is  In  the  husband  or  In  the  wife, 
or  In  both,  and  this  purpose  is  so  clearly  ap- 
parent that  we  need  not  look  to  decisions  of 
other  courts  to  determine  the  proper  Inter- 
pretation to  be  given  our  statute.  If  tUa 
home  of  this  family  can  be  taken  upon  a 
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Judgment  against  Morria  for  his  felonlons 
acts,  then  the  law  falts  entirely  of  its  pur- 
poses, and  tlie  famllr  is  no  better  situated 
than  If  the  law  bad  never  been  changed. 
Bach  member  of  the  family  residing  upon 
the  home8.tead  and  in  good  faith  making  it 
a  home  is  equally  protected  by  the  statute, 
and  has  such  an  interest  as  will  prevent  Its 
forcible  seizure  for  the  debts  or  liabilities 
•f  either. 

We  And  no  error  in  the  record. 

The  Jndgrment  Is  affirmed,  at  the  costs  of 
the  plaintiffs  in  error.  All  the  Justices  con< 
car,  except  HAINER,  J.,  who  tri^^  the  cause 
below,  not  sitting,  and  IRWIN,  J.,  absent 


(19  OU.  174) 

ANDERSON  v.  TERRITORY. 
(Supreme  Court  of  Oklahoma.    Sept.  5,  1907.) 

1.  Appeai,— Review— EviDBa«CE. 

Where  the  question  for  review  depends  in 
any  wise  upon  the  evidence,  such  evidence  must 
be  presented  in  full  to  the  appellate  court,  or 
the  question  will  not  be  considered, 

[Ed,  Note,— For  cases  in  point,  see  Cent.  Dif. 
vol.  8,  Appeal  and  Error,  {  2911,] 

2,  Sake— Motion  ros  New  Tbial, 

Where  a  motion  for  a  new  trial  presents 
material  questioua  of  fact  necessary  for  deter- 
mination, error  cannot  be  predicated  upon  the 
overruling  of  said  motion,  where  the  record  fails 
to  show  tiiat  it  contains  all  the  evidence  intro- 
duced upon  the  hearing. 

[Ed,  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  3,  Appeal  and  Error,  §§  2916,  2917.1 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Comanche  Oonn- 
ty;  before  Justice  P.  a  Gillette. 

William  Anderson  was  convicted  of  man- 
slaughter, and  brings  error.    Affirmed. 

Ross  &  Anderson,  for  plalntlft  in  error.  P. 
O.  Simons,  Atty.  Gen.,  for  the  Territory. 

GARBER,  3.  The  plaintiff  In  error  was 
convicted  of  the  crime  of  manslaughter  in 
the  first  degree  at  the  February,  1905,  term 
of  the  district  court  of  Comanche  county,  and 
sentenced  to  eight  years'  imprisonment  in  the 
territorial  prison  at  Lansing,  Kan.  At  the 
September,  1906,  term  of  the  district  court 
of  said  county,  IJhe  same  being  the  next  term 
after  the  trial,  he  filed  his  motion  for  a  new 
trial,  setting  up  that  the  grand  Jury  which 
returned  the  Indictment  against  him  was  not 
drawn  and  impaneled  as  provided  by  law. 
The  motion  for  a  new  trial  being  overruled, 
plaintiff  In  error  prosecutes  this  appeal. 

The  only  question  raised  In  the  motion  for 
a  new  trial  was  the  legality  of  the  panel  of 
the  grand  jury,  and  the  only  error  assigned 
is  the  overruling  of  said  motion.  Section 
6558,  Wilson's  Rev.  &  Ann.  St  1903,  provides 
that  a  motion  for  a  new  trial  based  upon  the 
ground  that  the  grand  Jury  was  not  properly 
drawn  or  impaneled  must  be  filed  not  later 
than  the  next  term  after  trial,  and  In  this 
case  the  motion  was  filed  in  time.  Section  5400 
provides  that,  if  a  motion  to  set  aside  the  In- 


dictment Is  based  npon  the  gronnd  that  the 
grand  jury  was  not  drawn  and  Impaneitd  a* 
provided  by  law,  a  showing  must  be  made  that 
those  facts  were  not  known  to  the  defendant 
or  his  counsel  until  after  the  Jnry  was  sworn 
'  for  tbe  trial  of  the  cause,  and,  nnder  section 
5557,  the  defendant  must  produce  at  ttie 
hearing  in  su^^mrt  of  his  motion  affidavits  of 
witnesses,  or  the  same  may  be  shown  by  the 
records  of  the  courts,  or  he  may  take  testi- 
mony In  support  thereof,  as  provided  in  sec- 
tion 5399,  which  provides  for  tbe  compulsory 
attendance  and  testimony  of  witnesses  to  be 
used  In  support  of  the  motion.  The  motion 
for  a  new  trial  In  this  case,  verified  by  the 
affidavit  ot  the  defendant  presented  numer- 
ous questions  of  fact  rdative  to  the  regulari- 
ty of  the  proceedings  of  the  variCMis  election 
boards  throughout  the  county  at  the  general 
election  of  1904  in  signing  and  certifying  to 
the  lists  of  names  of  persons  to  serve  as 
jurors  in  the  several  precincts.  Tbe  appor- 
tionment of  the  number  of  persona  to  s«v« 
as  jurors  in  the  re8i>ective  voting  precincts 
by  the  coimty  clerk  was  also  challenged. 

It  win  thus  t>e  seen  that  tbe  issues  of  fact 
presented  to  tbe  trial  coort  on  tbe  hearing  of 
the  motion  were:  First  Were  the  facts  re- 
lied upon  to  set  aside  the  Indictment  known 
to  the  plaintiff  in  error  or  his  counsel  befoi* 
the  Jury  was  sworn  to  try  his  cause?  Sec- 
ond. Were  the  allegations  of  irregularity  set 
out  in  tbe  motion  supported  by  sufficient  evi- 
dence? The  issues  thus  presented  necessitat- 
ed the  investigation  of  a  broad  field  of  hu- 
man activity.  They  would  admit  of  the  in- 
troduction of  affidavits  and  oral  and  record 
testimony.  The  scope  of  the  examination  at 
the  bearing  of  the  motion  might  be  much 
broader  than  tbe  trial  itself,  and  would  cer- 
tainly necessitate  a  full  and  complete  record 
in  this  court  of  all  tbe  evidence  Introduced 
upon  said  bearing,  before  it  could  determine 
whether  or  not  error  had  been  committed. 
An  examination  of  the  record  before  us  falls 
to  disclose  any  recital  that  the  case-made  con- 
tains all  or  any  of  tbe  evidence  offered  or  ad- 
mitted at  the  hearing  of  the  motion  for  a  new 
trial.  Tbe  record  falls  to  show  whether  or 
not  any  such  evidence  was  offered  or  admit- 
ted. In  fact,  the  only  record  of  tbe  proceed- 
ings relative  to  tbe  hearing  and  overruling  of 
tbe  motion  of  which  the  plaintiff  in  error 
complains  Is  set  out  In  a  Journal  entry  which 
reads  as  follows:  "Territory  of  Oklahoma  v. 
William  Anderson.  And  now  at  this  time^ 
November  1,  1905,  tbls  cause  Is  called  on  mo- 
tion of  defendant  for  a  new  trial.  Said  mo- 
tion Is  considered  and  overruled,  to  which 
defendant  accepts,  and  exception  allowed. 
Thereupon  defendant  Is  allowed  to  December 
1,  1905,  In  which  to  make,  serve,  and  filo 
case-made  in  tbe  Supreme  Court"  It  will 
thus  be  seen  that  this  court  is  not  furnished 
with  a  sufficient  record  of  evidence  to  deter- 
mine whether  or  not  error  was  committed  in 
overruling  tbe  motion  for  a  new  trial.  On 
tbe  other  band,  every  Jurisdictional  requl* 
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site  for  the  tipboldlng  of  the  Judgment  of  the 
court  below  afflrmatirely  appears,  and  from 
that  time  on  all  Intendments  must  be  taken 
in  faror  of  the  regularity  and  validity  of  the 
Judgment  and  proceedings  In  the  trial  court 
In  this  case,  where  a  conviction  has  been 
had  and  judgment  rendered,  all  the  trial  pro- 
ceedings standing  unchallenged,  It  clearly 
was  Incumbent  upon  the  plaintlfF  in  error  to 
affirmatively  show  the  error  of  which  be  com- 
plains, and,  in  the  absence  of  a  record  show- 
ing what  evidence  was  considered  by  the  trial 
court  on  the  hearing  and  overruling  of  thf^ 
motion,  can  It  be  said  that  he  has  done  so? 
Where  the  question  raised  for  review  de- 
pends largely  upon  the  evidence,  as  In  this 
case,  such  evidence  must  be  Incorporated  In 
a  bill  of  exceptions  or  case-made  for  the  ex- 
amination of  the  appellate  court,  and,  in  case 
of  a  failure  to  do  so,  the  error  complained 
of  cannot  be  reviewed. 

Counsel  for  plaintiff  In  error  contends 
that.  Inasmuch  as  the  facts  set  up  and  sworn 
to  in  their  motion  for  a  new  trial  were  not 
contradicted,  they  should  stand  as  admitted, 
and  cite  Sharp  v.  U.  S.,  138  Fed.  878,  71  a 
C.  A.  258,  which  contains  a  statement  in  the 
opinion  to  that  efTect,  based,  however,  upon 
the  case  of  Neal  v.  Delaware,  103  U.  S.  394. 
26  L.  Ed.  567.  An  examination  of  that  case, 
however,  will  disclose  that  it  is  not  an  au- 
thority for  the  statement  found  In  Sharp  v- 
V.  8.  In  the  case  of  Neal  v.  Delaware  the 
defendant  filed  a  petition  in  the  trial  court 
asking  that  his  case  be  transferred  to  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Delaware  upon  the  grounds  tlxat 
In  the  state  court  he  was  being  deprived  of 
the  equal  civil  rights  of  citizens  of  the  Unit- 
ed States  guaranteed  to  him  under  the  Con- 
stittution;  and  In  his  petition,  which  was  du- 
ly verified  by  him,  he  set  out  the  facts  which 
be  claimed  amounted  to  a  denial  of  his 
rights,  and  which  consisted  of  the  exclusion 
under  the  laws  of  Delaware  from  the  Juries 
of  that  state  of  all  colored  persons,  contrary 
to  the  provisions  of  the  Constitution  of  the 
United  States.  His  petition  to  liave  the  case 
removed  was  denied,  and  he  then,  before  ar- 
raignment In  the  state  court,  moved  to  quash 
the  Indictment  and  the  panel  of  the  Jury  up- 
on the  same  ground  set  out  In  the  petition 
for  the  removal  of  the  cause  to  the  federal 
court  It  was  then  agreed  between  the  Attor- 
ney General,  on  behalf  of  the  state  of  Dela- 
ware, and  the  defendant,  through  his  counsel, 
with  the  consent  of  the  court,  that  the  state- 
ments and  allegations  of  the  defendant.  Is 
bis  petition  for  the  removal  of  the  indict- 
ment and  its  prosecution  for  trial  to  the  Cir- 
cuit Court,  and  their  verification  by  his  oath, 
should  be  taken  and  treated  and  given  the 
same  force  and  effect  in  the  consideration  and 
decision  of  the  motion  to  quash  the  Indict- 


voaat  and  the  lists  and  panels  of  grand  and 
petit  Juries  as  If  the  statements  and  allega- 
tions were  made  and  verified  by  him  in  a  sep- 
arate and  distinct  affidavit  The  court  over- 
ruled the  motion,  and  thereupon  the  defend- 
ant was  arraigned  under  the  Indictment,  and 
t)efore  he  had  pleaded  thereto  he  asked  the 
court  to  be  permitted  to  produce  witnesses 
In  support  of  his  motion  to  quash  the  indict- 
ment, which  was  also  denied.  On  page  396 
of  103  U.  S.  (26  L.  Bd.  667)  the  Supreme 
Court  of  the  United  States  says:  "But,  pass- 
ing by  tills  ruling  of  the  court  below  as  insuf- 
ficient in  itself  to  authorize  a  reversal  of  the 
Judgment,  we  are  of  the  opinion  that  the  mo- 
tions to  quash,  sustained  by  the  affidavit  of 
the  accused,  which  appears  to  have  been  fil- 
ed in  support  oT  the  motions  without  objec- 
tion to  its  competency  as  evidence,  and  was 
uncontradicted  by  counter  affidavits,  or  even 
by  a  formal  denial  of  the  grounds  assigned, 
should  have  been  sustained.  If,  under  the 
practice  which  obtains  in  the  courts  of  the 
state,  the  affidavit  of  the  prisoner  could  not, 
if  objected  to,  be  used  as  evidence  in  the  sup- 
port of  a  motion  to  quash,  the  state  could 
waive  that  objection,  either  expressly  or  by 
not  making  it  at  the  proper  time.  No  such 
objection  appears  to  Iiave  been  made  by  Its 
Attorney  General.  On  the  contrary,  the 
agreement  that  the  prisoner's  verified  petition 
should  be  treated  as  an  affidavit  in  the  con- 
sideration and  decision  of  the  motions  im- 
plied, as  we  think,  that  the  state  was  willing 
to  risk  their  determination  upon  the  case  as 
made  by  that  affidavit,  in  connection,  of 
course,  with  any  facts  of  which  the  court 
might  take  Judicial  notice." 

The  record  in  this  case  falls  to  show  any 
agreement  on  the  part  of  the  territory  and 
defendant  whereby  the  facts  set  out  In  the 
motion  for  a  new  trial  were  to  be  taken  as 
true.  Under  the  statutes  of  this  territory  it 
was  not  incumbent  upon  the  territory  to  file 
any  adverse  pleading  negativing  the  allega- 
tions set  out  In  defendant's  motion-  The 
same  could  be  disproved  by  competent  evi- 
dence. In  the  absence  of  a  record  showing 
tliat  the  affidavit  in  8iQ)port  of  the  motion 
was  not  controverted,  or  that  it  constituted 
all  the  evidence  offered  at  the  hearing,  we 
are  unable  to  see  wherein  the  case  of  Neal  v. 
Delaware  can  be  construed  as  an  authority 
in  support  of  the  position,  taken  in  this  case, 
"that  Inasmuch  as  the  facts  set  up  and  sworn 
to  In  the  motion  for  a  new  trial  were  not  con- 
tradicted they  should  stand  as  admitted." 

There  being  no  other  assignment  of  error, 
the  Judgment  of  the  district  court  of  Coman- 
che county  in  overruling  the  motion  for  ft 
new  trial  wlli  be  affirmed. 

GILLETTE,  J.,  who  presided  in  the  court 
below,  not  sitting.  All  the  other  Justices 
concurring,  except  IBWIN,  J.,  absent 
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ALTON  DAWSON  MERCANTILE  CO.  v. 

STATEN  et  al. 
(Supreme  Court  of  Oklahoma.    Sept.  5,   1007.) 

1.  APPEAIr-IlEVIEW— HABMLEiSS    EBBOBS. 

Although  a  petition  fails  to  state  a  cause 
of  action  for  affirmative  relief  in  the  first  in- 
stance, still,  where  the  defendant  files  an  an- 
swer and  cross-petition,  and  the  facts  pleaded 
in  the  petition  constitute  a  defense  to  the  cross- 
petition,  and  the  parties  go  to  trial  on  such 
pleadings,  and  the  court,  on  the  merits,  finds 
a^inst  the  cross-petitioner,  mere  irregularities 
will  be  ignored,  and  only  those  errors  considered 
which  may  have  affected  the  substantial  rights 
of  the  parties. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  3,  Appeal  and  Error,  f  4029.] 

2.  mobtqagks  —  fobeclosube  —  defenses  — 
Fbatjd  and  Miskepbesentation. 

Where  a  mortgage  on  real  estate  is  ex- 
ecuted without  consideration,  and  by  reason  of 
fraudulent  representations  made  by  the  mort- 
gagee to  the  mortgagors,  such  fraud  and  want 
of  consideration  may  be  shown  at  any  time  by 
the  mortgagors  in  an  action  by  the  mortgagee  to 
foreclose, 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
yol.  33,  Mortgages,  i  1212.] 

3.  Appeal— Review— Evidence. 

Where  a  judgment  is  reasonably  supported 
by  the  evidence,  it  will  not  be  disturbed  on  ap- 
peal to  this  court  on  the  ground  that  it  is 
against  the  weight  of  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig 
vol.  3,  Appeal  and  Error,  §§  3938-3943.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Woods  County; 
before  Justice  J.  L.  Pancoast. 

Action  by  James  M.  Staten  and  Cora  Staten 
against  the  Alton-Dawson  Mercantile  Com- 
pany. Judgment  for  plaintiffs,  and  defendant 
brings  error.     Affirmed. 

Sbartel,  Keatou  &  Wells  and  H.  A.  Noab, 
for  plaintiff  in  error.  Snoddy  &  Son,  for  de- 
fendants in  error. 

BURWELL,  J.  Jolin  W.  Asheroft  and 
James  M.  Staten  were  partners  in  ttie  mercan- 
tile business  at  Aline,  Woods  county,  Okl. 
Tbe  firm's  creditors  were  pressing  them  for 
payment,  but  tbe  partners  were  unable  to 
raise  tbe  money  to  meet  tbeir  obligations. 
Tbey  were  indebted  at  tbe  time  to  tbe  Al- 
ton-Dawson Mercantile  Company  In  tbe  sum 
of  $1,500.  James  M.  Staten  and  Cora  Staten, 
bis  wife,  on  January  9,  1902,  executed  to  the 
appellant  two  notes  for  tbis  debt,  as  follows : 
One  note  for  $800,  and  one  note  for  |700; 
and  also  executed  to  the  appellant  a  mort- 
gage to  secure  tbe  payment  of  these  notes  on 
tbe  N.  E.  %  of  section  4,  in  town.ship  23  N. 
of  range  11  W.,  In  Woods  county,  Okl.,  which 
tract  of  land  was  the  homestead  of  the  mort- 
gagors. On  June  IC,  1903,  tbe  plaintiffs  here- 
in commenced  this  action  In  tbe  district  court 
of  Woods  county  praying  for  a  cancellation  of 
tbe  mortgage.  Tbe  defendant  filed  an  answer 
and  cross-petition,  praying  for  a  foreclosure 
of  tbe  mortgage  In  question.  Judgment  was 
rendered  for  the  plaintiffs,  and  tbe  defendau'. 
appeals  to  this  court. 


Tbe  plaintiffs  alleged  In  tbelr  petition,  and 
offered  evidence  tending  to  prove,  that  tbe 
agent  of  the  Alton-Dawson  Mei'cantlle  Com- 
pany, one  C.  B.  Tuoby,  promised  the  members 
of  tbe  firm  of  Asbcroft-Staten  Mercantile 
Company  tbat,  if  they  would  give  bis  firm  se- 
curity for  its  claim,  it  and  another  flrm 
(wbicb  was  also  given  security  under  a  sim- 
ilar promise)  would  protect  tbem  against 
bankruptcy  and  tbeir  other  creditors  and  en- 
able tbem  to  continue  in  business,  which  tbey 
wholly  failed  to  do,  and,  as  a  result  of  such 
failure,  tbe  firm  of  Ashcroft-Staten  Mercan- 
tile Company,  although  tbelr  assets  were  con- 
siderably in  excess  of  their  liabilities,  were 
compelled  to  go  through  the  bankruptcy  court 
and  their  business  sacrificed.  Tbe  case  was 
tried  to  tbe  court  and  Jury  od  special  Inter- 
rogatories. No  general  verdict  was  rendered. 
Tbe  Jury  found  tbat  C.  J.  Tuoby,  tbe  agent 
of  the  Alton-Dawson  Mercantile  Company,  in- 
duced the  plaintiffs  to  execute  tbe  mortgage 
In  question  by  falsely  and  fraudulently  rep- 
resenting to  the  plaintiffs  that,  If  they  would 
execute  the  notes  and  mortgage  described 
above,  bis  company  would  protect  the  firm  of 
Asbcroft-Staten  Mercantile  Company  against 
its  other  creditors;  tbat  Tuoby  stated  to  tbe 
mortgagors  tbat  If  it  was  necessary  his  firm 
would  purchase  tbe  claims  of  certain  other 
creditors  who  were  threatening  to  bring  bank- 
ruptcy proceedings  against  the  Ashcroft-Stat- 
en Mercantile  Company ;  that  these  represen- 
tations were  made  by  Tuoby  for  the  purpose 
of  inducing  the  mortgagors  to  execute  tbe 
mortgage,  but  without  any  Intention  of  keep- 
ing such  promises ;  that  these  promises  never 
were  fulfilled  in  whole  or  in  part  by  tbe 
Alton-Dawson  Mercantile  Company ;  and  tbat 
tbe  representations  by  Tuoliy  were  tbe  In- 
ducement which  caused  tbe  plaintiffs  to  ex- 
ecute tbe  notes  and  mortgage.  A  nimiber  of 
questions  are  argued  by  counsel  on  the  re- 
spective sides ;  but,  wblle  we  have  considered 
tbem  all,  we  have  discussed  only  such  of  them 
as  we  deem  necessary  to  a  fair  determina- 
tion of  tbis  case. 

First,  it  Is  insisted  tbat  tbe  petition  of  tbe 
plaintiffs  below  failed  to  state  a  cause  of 
action,  and  that  tbe  court  erred  In  overruling 
the  demurrer  thereto.  In  our  opinion  tbis 
I)oint  is  ImmateriaL  Even  if  equity  will  not 
cancel  a  mortgage  simply  because  it  was  ob- 
tained through  fraud  and  constitutes  a  cloud 
upon  the  title  to  real  estate  (which  point  we 
do  not  here  decide),  there  Is  a  remedy  pointed 
out  in  the  statute  where  the  mortgagor  is  in 
IK>s8Ci-slon,  as  lu  tbis  case.  By  section  4787, 
Wilson's  Itev.  &  Ann.  St.  Okl.  1903,  It  Is  pro- 
vidt'd:  "An  action  may  be  brought  by  any 
person  In  pos.<!ession,  by  himself  or  tenant, 
of  real  property,  against  any  person  who 
claims  an  estate,  or  interest  therein  adverse 
to  him,  for  the  purpose  of  determining  such 
adverse  estate  or  Interest."  Although  tbe 
petition  failed  to  state  a  cause  of  action  for 
cancellation,  as  contended  by  appellee,  it 
docs  not  necessarily  follow  that  the  Judgment 
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of  the  court  Is  erroneom.  The  defendant's 
cross-petition  prayed  for  a  foreclostire  of  the 
mortgage,  and  tbe  evidence  offered  In  behalf 
of  tbe  petitioners  might  bare  been  Introduced 
as  a  defense  to  tbe  foreclosure,  and  tbe  facts 
pleaded  In  the  petition  might  have  been  plead- 
ed In  an  answer  as  a  defense.  Therefore  the 
error,  If  any  were  committed,  related  to  mere 
matters  of  procedure  which  have  not  In  the 
least  affected  the  substantial  rights  of  tbe 
parties.  Such  Irregularities  will  be  ignored 
by  this  court.  Willoughby,  Rec.,  v.  Ball  (Okl.) 
90  Pac.  1017.  And,  again,  If  the  defendant 
had  commenced  the  action  to  foreclose  Its 
mortgage,  the  court  could  have  entered  a 
judgment  canceling  the  mortgage,  If  It  de- 
nied foreclosure.  First  National  Bank  of 
Wellington  t.  Stewart,  8  Kan.  App.  22,  54 
Pac.  IC. 

Another  question  urged  by  the  appellant  is 
that  the  appellees  delayed  an  unreasonable 
time  before  commencing  the  action  to  cancel 
the  mortgage ;  that,  to  rescind  a  contract  on 
the  ground  of  fraud,  one  must  act  promptly. 
We  have  Just  held  that  the  petition  did  not 
state  a  cause  of  action  for  cancellation,  and 
It  la  only  because  the  appellant  asked  for  a 
foreclosure  of  the  mortgage  that  we  consider 
tbe  merits  of  the  case  at  all.  The  statute  of 
llmltatlcm  has  not  run  as  against  the  mort- 
gage, nor  were  the  mortgagors  precluded 
from  urging  any  defense  they  might  have 
against  the  same.  Both  parties  litigated  their 
rights  as  fully  as  they  could  have  done  if  the 
answer  and  cross-petition  had  been  tbe  peti- 
tion, and  tbe  petition  of  the  mortgagors  the 
answer  thereto.  The  real  issues  were  pre- 
sented by  tbe  pleadings,  although  Informally, 
and  the  merits  of  tbe  controversy  decided  by 
the  court;  and  the  time  has  come  when 
courts  should  adopt  rules  that  will  attain  the 
ends  of  Justice,  rather  than  build  up  technical 
theories  which  defeat  or  unreasonably  delay 
litigants  of  their  rights.  We  do  not  wish  to 
be  understood  as  in  any  way  indorsing  tbe 
theory  that  litigants  should  be  bound  by  tlie 
theory  on  which  a  case  Is  tried,  rather  than 
the  pleadings.  Tbe  pleadings  are  the  founda- 
tion of  a  lawsuit.  From  them  courts  must 
determine  tbe  issues  Involved;  but  in  tbe 
case  before  us  the  irregularity,  if  any,  did  not 
even  amount  to  a  reversal  of  the  order  of 
proof,  for,  the  execution  of  tbe  mortgage  betaig 
admitted,  tbe  burden  was  (m  tbe  mortgagors 
to  sbow  some  state  of  facts  tbat  would  defeat 
foreclosure.  The  trial  court  found  against 
the  mortgagee.  But  we  are  not  inclined  to 
decide  this  case  on  the  ground  alone  that 
tbe  notes  and  mortgage  were  obtained  by 
fraud.  It  Is  true  that  the  trial  court  found 
In  effect  that  they  were  obtained  by  fraud 
and  false  representations,  but  there  is  one 
other  feature  to  be  considered,  and  that  is, 
tbe  land  embraced  in  the  mortgage  was  the 
homestead  of  the  mortgagors.  It  was  not  lia- 
ble for  the  debts  of  the  Arm.  It  was  exempt 
property.  The  consideration  for  executing 
the  mortgage,  at  least  as  far  as  Mrs.  Staten 


was  concerned,  was  tbe  fulfillment  of  the 
promises  made  by  Tuoby  to  tbe  mortga- 
gors and  the  firm,  to  tbe  effect  tbat  the 
mortgagee  would.  If  necessary,  purchase  the 
claims  of  certain  creditors  and  aid  them  to 
continue  In  business.  The  trial  court  also 
found  that  these  promises  influenced  Mr. 
Staten  to  execute  the  mortgage.  The  defend- 
ant (appellant)  having  wholly  failed  to  keep 
those  promises,  or  any  of  them,  there  was  no 
consideration  for  the  mortgage  as  far  as  Mrs. 
Staten  was  concerned,  and  failure  of  consid- 
eration can  be  urged  at  any  thne  against  the 
original  mortgagee.  There  is  sufficient  evi- 
dence to  support  tbe  findings  of  tbe  trial 
court,  and,  those  findings  having  determined 
the  issues  of  fact  against  the  appellant,  we 
are  bound  thereby.  Tbe  appellant  received 
the  same  dividend  In  tbe  bankrupt  proceed- 
ings as  was  paid  to  the  other  creditors  of  the 
Ashcroft-Staten  Mercantile  Company  ;  but,  as 
to  whether  or  not  tbe  receiving  of  such  divi- 
dends estopped  it  from  foreclosing  this  m<Mrt- 
gage,  it  is  unnecessary  to  decide. 

No  valid  reason  having  been  urged  why 
the  Judgment  should  be  reversed,  the  same 
will  be  affirmed,  at  the  cost  of  appellant  All 
of  the  Justices  concurring,  except  PAN- 
COAST,  J.,  who  presided  at  the  trial  below, 
not  sitting,  and  IRWIN,  J.,  absent 


0»  <m. 
HOWELL  V.  BLESH  et  aL 


MO) 


(Supreme  Court  of  Oklahoma.    Sept.  6,  1907.) 

L  Appeax—Kevikw— Evidence. 

Where  the  evidence  reasonably  supports  the 
verdict,  the  finding  of  fact  will  not  be  disturbed 
by  this  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {§  3928-3934.] 

2.  Sahb— Habmless  Ebbob. 

Errors  committed  b^  a  trial  court  which  do 
not  affect  the  snbetantiai  rights  of  the  party 
against  whom  it  was  committed  will  be  ignored 
on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  %i  4033,  4063.] 

3.  Husband  and  Wifs— Agknct. 

Where  a  wife  requests  medical  treatment 
for  an  infant.  It  will  be  presumed,  in  the  absence 
of  proof,  that  she  is  acting  as  the  agent  of  her 
husband ;  but  such  presumption  may  be  over- 
come by  evidence. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  i  146.] 

4.  Pabent  and  Child— Medical  Expenses— 
LiABiLiTT  or  Pabxnt. 

A  father  is  liable  for  medical  or  surgical 
services  rendered  his  child  at  the  request  of  his 
duly  authorized  agent;  also,  for  hospital  serv- 
ice received  under  similar  circumstances. 
(Syllabus  by  the  Court) 

Error  from  District  Court  Payne  County; 
before  Justice  Bayard  T.  Hainer. 

Action  by  A.  L.  Blesb  and  Horace  Reed 
against  Mode  HowelL  Judgment  for  plain- 
tiffs, and  defendant  brings  error.     Affirmed. 

Lowry  &  Lowry,  for  plaintiff  In  error. 
Ciias.  E.  Bush  and  F.  C.  Hunt,  for  defend* 
ants  In  error. 
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BURWELL,  J.  The  son  of  the  appellant. 
Mode  Howell,  received  an  injury  to  bis  leg, 
caused  by  being  thrown  from  a  horse.  One 
Dr.  R.  W.  Holbrook,  a  physician,  was  called 
by  Mr.  Howell  to  attend  his  son.  The  Injury 
continued  to  get  worse,  and  other  physicians 
were  called  In.  Finally,  there  being  no  Im- 
provement in  the  boy's  condition,  Holbrook 
(so  he  testified)  advised  Howell  that  the  boy 
should  be  taken  to  a  hospital,  and  that  How- 
ell told  him  in  that  connection  that  he  want- 
ed Holbrook  to  do  all  for  the  boy  that  he 
oould,  and  that  he  wanted  the  leg  saved,  if 
I)ossible.  Finally  during  the  absence  of  Mr. 
Howell,  the  boy  was  taken  to  the  hospital 
of  the  appellees  at  Guthrie,  and  an  Incision 
made  in  the  leg,  and  the  blood  clots  and  pus 
removed  therefrom.  He  remained  in  the 
hospital  some  13  days,  receiving  the  care  of 
the  plaintiffs  as  physicians,  as  well  as  the 
usual  hospital  service.  The  appellant  In- 
sists that  he  instructed  Dr.  Holbrook  that  he 
did  not  want  his  son  taken  to  the  hospital 
at  Guthrie.  On  this  point,  however,  the  evi- 
dence is  conflicting;  but  the  appellant  ar- 
rived at  the  hospital  the  next  morning,  and, 
without  compiaiBt  at  what  had  been  done, 
he  let  the  boy  remain  in  the  hospital  12  more 
days  without  objection,  and  without  advis- 
ing the  appellees  that  Holbrook  bad  no  au- 
thority to  put  his  boy  in  the  hospital.  There 
Is  also  evidence  to  the  effect  that  Mrs. 
Howell,  the  wife  of  the  appellant  and  moth- 
er of  the  boy,  accompanied  the  boy  and  Dr. 
Holbrook  to  Guthrie,  and  that  she  told  the 
appellees  before  the  operation  to  do  what 
they  could  for  the  boy,  and,  if  found  neces- 
sary, to  amputate  his  leg.  The  real  conten- 
tion of  the  appellant  Is  that  his  boy  was  put 
in  the  hospital  without  his  authority  and  In 
violation  of  his  express  directions. 

We  have  read  the  record,  and  believe  that 
the  judgment  should  be  sustained.  It  is 
probably  true  that  one  of  the  instructions 
assumes  a  fact  which  was  In  controversy, 
viz.,  that  the  wife  acted  as  the  agent  of  her 
husband.  If  she  authorized  the  operation. 
That  she  was  acting  as  the  agent  of  her  hus- 
band was  only  a  presumption,  which  might 
be  overcome  by  evidence.  We  are  satisfied, 
however,  that  the  jury  were  not  misled  by 
this  error.  The  appellant's  own  conduct  aft- 
er he  went  to  the  hospital  and  learned  of 
the  operation  was  sufiicient  to  authorize  the 
jury  In  finding  that  Dr.  Holbrook  and  Mrs. 
Howell  had  authority  to  direct  that  the 
operation  be  performed.  The  issues  Involv- 
ed were  Issues  of  fact,  and  there  Is  ample 
evidence  to  sustain  the  verdict.  Under  the 
evidence,  the  boy  would  probably  have  died 
without  the  operation,  and,  while  a  phy- 
sician cannot  recover  for  professional  serv- 
ices rendered  in  the  face  of  objections  of  one 
w^ho  would  be  liable  therefor.  In  this  case 
the  evidence,  taking  It  altogether,  is  suffi- 
cient to  uphold  the  finding  that  the  services 
were  rendered  at  the  request  of  the  appel- 
lant 


Therefore  the  judgment  is  hereby  affirmed, 
at  his  costs.  All  of  the  Justices  concurring, 
except  H.\1NER.  J.,  who  presided  at  the 
trial  below,  not  sitting,  and  IRWIN,  J.,  ab- 
sent. 


RYAN  V.  BROWN. 
(Supreme  Court  of  Oklahoma.    Sept.  6,  19OT.) 

Appeat.— FArLDBE  TO  Bbief  Case. 

The  nresumption  is  always  in  favor  of  the 
correctness  of  a  judgment  of  a  trial  court,  and, 
in  case-  of  an  appeal  therefrom,  the  burden  is 
upon  the  appellant  to  affirmatively  point  out 
error,  and  where  he  fails  to  brief  his  case,  as 
provided  by  the  rules  of  this  court,  it  may 
continue  or  dismiss  the  cause,  or  reverse  or  af- 
firm  the  judgment. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  31M-3107.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Garfield  Coun- 
ty ;    before  Justice  J.  IJ.  Pancoast. 

Action  by  Caroline  C.  Ryan  against  W.  E. 
Brown.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Manatt  &  Sturgis,  for  plaintiff  in  error. 

BURWELL,  J.  This  Is  an  action  for  In- 
junction commenced  by  the  appellant  In  the 
district  court  of  Garfield  county  against  the 
appellee.  Judgment  was  rendered  denying 
the  injunction  and  taxing  the  costs  to  the 
plaiutiff  below.  He  brings  the  case  here  on 
appeal,  but,  although  the  case  was  filed  In 
this  coTurt  on  November  6,  1906,  appellant 
has  not  filed  any  briefs  with  the  clerk  of  the 
district  court.  Rule  No.  6  of  the  rules  of 
this  court  (82  Pac.  xlll)  requires  an  appellant 
to  serve  his  brief  upon  the  appellee  within 
40  days  after  his  appeal  is  filed  in  this  court, 
and  at  the  same  time  to  flie  with  the  Su- 
preme Court  clerk  15  copies  of  such  brief; 
and  the  rule  further  provides  that,  for  a 
failure  to  comply  with  the  rule,  the  court 
may  continue  or  dismiss  the  cause,  or  re- 
verse or  affirm  the  judgment. 

No  excuse  Is  offered  for  failure  on  the 
part  of  the  appellant  to  brief  his  case.  No 
error  has  been  pointed  out  to  this  court,  and 
the  presumption  Is  that  the  judgment  Is  cor- 
rect. 

Therefore  It  will  be  affirmed,  at  the  cost  of 
appellant.  All  of  the  Justices  concurring,  ex- 
cept IRWIN,  J.,  absent,  and  PANCOAST,  J., 
who  tried  the  cause  below,  not  sitting. 


ANDERST  V.  ATCHISON,  T.  &  S.  F.  RT.  CO. 
(Supreme  Court  of  Oklahoma.  Sept.  5,  1907.) 
Appeai.— Review— iNSuririciENT  Recobd. 

When  on  the  trial  of  a  case  in  the  district 
court  the  defendant  interposes  a  demurrer  to 
plaintiff's  evidence,  which  is  sustained  by  the 
court  and  the  oau/te  dismiss^ed,  such  ruling  will 
not  be  reviewed  by  this  court  on  appeal,  unless 
the  case-made  contains  all  of  the  evidence  intro- 
duced upon  such  trial ;  and  where  the  case-made 
contains  a  statement  that  all  of  the  evidence  in- 
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trodnced  npon  thp  trial  is  contained  therein,  but 
the  record  upon  its  face  shows  that  it  does  not. 
and  that  a  material  plat  or  chart  was  omitted 
therefrom,  the  record  is  the  best  evidence,  and 
will  prevail  over  such  statement. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  2911.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Woods  County ; 
before  Justice  J.  Ii.  Pancoast. 

Action  by  Peter  Anderst  against  the  At- 
chison, Topeka  &  Santa  F6  Railway  Com- 
pany. Judgmeut  for  plaintiff,  and  defendant- 
brings  error.    Affirmed. 

TT.  S.  Roark,  A.  C.  Towne,  and  T.  J.  Wom- 
ack,  for  plaintiff  In  error.  Henry  E.  Asp, 
Charles  H.  Woods.  George  M.  Green,  and 
Jesse  J.  Dunn,  for  defendant  In  error. 


BURWELL,  J.  This  action  was  brought 
by  the  appellant  for  the  death  of  his  infant 
child,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  company.  When 
the  plaintiff  rested  his  case,  the  defendant 
company  interposed  a  demurrer  to  the  evi- 
dence, which  was  sustained,  and  the  cause 
dismissed  at  the  cost  of  the  plaintiff. 

On  the  trial  of  the  case,  a  certain  plat  or 
chart  showing  the  location  of  the  plaintiff's 
house  from  which  the  infant  strayed,  the 
fences,  railway  track,  railway  crossing,  and 
the  location  of  different  Important  objects, 
and  the  conditions  generally  in  the  imme- 
diate place  and  vicinity  of  the  accident,  was 
admitted  In  evidence.  This  chart  was  used 
In  examining  the  different  witnesses,  and, 
instead  of  detailing  conditions,  references 
were  made  to  the  objects  on  the  chart,  which 
were  designated  by  letters,  etc.  This  chart 
l8  omitted  from  the  case-made,  and,  although 
the  Supreme  Court  gave  leave  to  amend  the 
case-made,  this  omission  of  evidence  was  not 
supplied.  The  parties  and  the  trial  court 
were  of  the  opinion  that  it  was  necessary  to 
exhibit  this  chart  or  plat  to  the  Jury  and  have 
the  witnesses  testify  in  relation  thereto,  and 
this  court  should  have  the  benefit  of  the 
same  In  reviewing  the  evidence.  This  omis- 
sion is  fatal  to  a  consideration  of  the  evi- 
dence. This  identical  question  was  decided 
in  the  case  of  Pappe  v.  American  Insurance 
Co.,  8  Okl.  97,  56  Pac.  860.  The  court  said : 
"When  the  case-made  contains  a  statement 
that  all  of  the  evidence  introduced  upon  the 
trial  is  contained  therein,  but  the  record  it- 
self shows  upon  its  face  that  it  does  not,  and 
that  material  written  instruments  were  omit- 
ted therefrom,  the  record  Is  the  best  evi- 
dence and  will  prevail  over  such  statement" 
The  same  rule  applies  to  photographs,  plats, 
maps,  or  instruments  of  any  kind,  and  where 
such  exhibits  are  omitted  from  the  evidence, 
it  will  not  be  considered.  Board  v.  Wagner, 
138  Ind.  609,  38  N.  E.  171 ;  Marvin  v.  Seger, 
145  Ind.  261.  44  N.  E.  310;  Saxon  v.  State, 
116  Ind.  6.  18  N.  E.  268;  Cowger  v.  Land, 
112  Ind.  263,  12  N.  E.  96;  Harris  r.  Tomllu- 


son,  130  Ind.  426.  30  N.  E.  214;  Stout  v. 
Turner,  102  Ind.  418,  26  N.  E.  85. 

The  ruling  on  the  demurrer  to  the  evidence 
cannot  be  reviewed  because  the  case-made 
does  not  contain  all  of  the  evidence  intro- 
duced ui>on  the  trial,  and  on  which  the  ruling 
was  based. 

The  Judgment  of  the  lower  court  is  affirm- 
ed, at  the  cost  of  appellant.  All  of  the  Jus- 
tices concurring,  except  PANCOAST,  J.,  who 
presided  at  the  trial  below,  not  sitting,  and 
IRWIN,  J.,  absent. 


CBUTCHER  et  ux.  v.  BLOCK. 
(Supreme  Court  of  Oklahoma.    Sept.  5,  1907.) 

1.  SlEcnANics'   Liens — Materialman's   Lien 

— (ioVEKNMENT    LAND — LEASEHOLD    ESTATE. 

Where  one  causes  to  be  erected  a  buildinj? 
on  real  estate  in  his  passession,  and  material 
furnished  for  such  purposes  is  not  paid  for,  a 
materialman's  lien  may  be  had  under  the  laws 
of  Oklahoma,  even  though  the  person  for  whom 
such  huildinK  was  erected  is  not  the  owner  of  a 
perfect  legal  title.  A  leasehold  estate,  if  the 
building  is  erected  within  the  authority  conveyed 
by  such  instrument,  is  a  sufficient  title  of  own- 
ership to  authorize  such  a  lien;  and,  in  default 
of  payment,  such  lien  may  be  foreclosed  and  the 
vigbts  of  the  lessee  in  the  land  or  to  the  occu- 
pancy thereof  under  his  lease,  as  well  as  the 
building,  may  be  sold  to  satisfy  the  judgment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  .^4,  Mechanics'  Liens,  §  21.] 

2.  Courts— JuKisDicTioN. 

Where  a  court  has  jurisdiction  over  the  per- 
sons to  an  action,  by  legal  service  or  voluntary 
appearance  and  the  cause  is  the  kind  of  a  cause 
triable  in  such  court  it  has  jurisdiction  of  the 
subject  of  the  action  and  power  to  render  any 
rightful  judgment  therein. 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  13,  Courts,  i  83.] 

(Syllabus  by  the  Court.) 

EiTor  from  District  Court,  Comanche 
County;  before  Justice  Frank  E.  Gillette. 

Action  by  G.  H.  Block  against  S.  O. 
Crutcher  and  wife.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

Hudson  &  Keys,  for  plaintiffs  in  error. 
Stevens  &  Myers,  for  defendant  in  error. 

BURWELL,  J.  The  board  for  leasing 
school,  public  building,  and  college  lands  of 
Oklahoma  Territory  leased  to  one  O.  P.  M. 
Butler,  for  towuslte  purposes,  the  E.  %  of 
the  N.  E.  ^4  of  section  36,  township  2  N.,  of 
range  12  W.  of  the  Indian  Meridian,  in  Com- 
anche county.  Butler  platted  the  land  into 
lots  and  blocks  and  streets  and  alleys,  and 
it  is  known  as  Butler's  addition  to  the  city 
of  Lawtou.  He  subleased,  as  he  had  a  right 
to  under  the  law  and  the  written  condition 
of  his  lease,  to  S.  O.  Crutcher  a  certain  lot 
in  this  addition.  One  L.  H.  Robhison,  un- 
der contract  with  S.  O.  Crutcher,  erected  a 
house  on  this  lot  in  question,  and  the  plain- 
tiff below,  having  furnished  lumber  for  the 
erection  of  this  building,  and  the  same  hav- 
ing been  used  in  the  building  and  not  paid 
for,  filed  a  materialman's  lien  for  the  lumber 
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BO  furnished.  There  is  no  controversy  about 
the  facta.  Judgment  having  l>een  rendered 
by  the  court  below  for  the  plaintiff  for  $271.- 
05,  Crutctaer  appeals  to  this  court  and  asks 
a  reversal:  First,  because  the  lot  on  which 
the  house  was  erected  is  school  land,  and  the 
lega>  title  is  in  the  government;  second,  that 
the  residence  in  question  is  personal  proper- 
ty, and  therefore  not  subject  to  a  mecbanlc'f 
or  materialman's  lien;  and,  third,  that  th- 
trial  court  did  not  have  Jurisdiction  of  tbi 
subject  of  the  action. 

The  third  contention  is  manifestly  with- 
out merit.  The  court  had  acquired  jurisdic- 
tion over  the  persons  to  the  action,  and  the 
cause  was  the  kind  of  a  cause  which  could 
be  tried  in  the  district  court  alone.  It  was 
therefore  tte  duty  of  the  court  to  determine 
the  merits  of  the  controversy  and  grant  or 
deny  relief  as  the  facts  and  law  of  the  case 
might  Justify.  Section  4817,  Wilson's  Rev. 
&  Ann.  St.  Okl.  1903,  provides  that:  "Any 
person  who  shall,  under  contract  with  the 
owner  of  any  tract  or  piece  of  land,  or  with 
the  trustee,  agent,  husband  or  wife  of  such 
owner,  furnish  material  for  the  erection, 
alteration  or  repair  of  any  building,  etc., 
•  •  •  shall  have  a  lien  upon  the  whole  of 
said  piece  or  tract  of  land,  the  building  and 
appurtenances,  in  the  manner  herein  provid- 
ed, for  the  amount  due  to  him  for  said 
labor,  material,  fixtures  or  machinery."  And 
section  4819  of  the  same  statute  provides 
that:  "Any  person  who  shall  furnish  any 
such  material  or  perform  such  labor  under 
a  sub-contract  with  the  contractor,  or  as  an 
artisan  or  day  laborer  In  the  employ  of  such 
sub-contractor,  may  obtain  a  lien  upon  such 
land  from  the  same  time,  in  the  same  man- 
ner, and  to  the  same  extent,  as  the  original 
contractor  for  the  amount  due  him  for  such 
material  and  labor;  and  any  artisan  or  day 
laborer  in  the  employ  of  such  sub-contractor 
may  obtain  a  lien  upon  such  land  from  the 
same  time.  In  the  same  manner,  and  to  the 
same  extent,  as  the  sub-contractor,  for  the 
amount  due  him  for  such  material  and  labor, 
by  filing  with  the  clerk  of  the  district  court 
of  the  county  in  which  the  land  is  situated, 
within  sixty  days  after  the  date  upon  which 
material  was  last  furnished  or  labor  last 
performed  under  such  sub-contract,  a  state- 
ment, verified  by  alfldavit,  setting  forth  the 
amount  due  from  the  sub-contractor  to  the 
claimant,  and  the  items  thereof  as  nearly  as 
practicalile,  the  name  of  the  owner,  the 
name  of  the  contractor,  the  name  of  the 
claimant,  and  a  description  of  the  property 
iipon  which  a  Hen  is  claimed,"  etc.  Now,  it 
Is  Insisted  that,  under  these  provisions  of 
the  statutes  of  Oklahoma,  a  Hen  cannot  be 
had  unless  the  person  for  whom  the  building 
is  erected  is  the  owner  of  the  legal  title  to 
the  land  on  wlilch  the  building  is  tocatcd, 
citing,  in  support  of  this  position,  the  case  of 
Kj'llogg  et  al.  V.  Litteil  &  Rniithe  Mfg.  Co., 
1  Wash.  St.  407.  2.".  Pnc.  401:  Tracy  v.  Rog- 
ers, 69  111.  602;  Babbitt  v.  Condon,  27  N.  J. 


Law,  IM,  and  Coddlngton  v.  Dry  Dock  Co., 
31  N.  J.  Law  477.  We  have  examined  all 
of  these  cases,  and,  with  the  exception  of 
the  first  case  Just  referred  to,  they  do  not 
support  that  contention.  The  statute  of  New 
Jersey  provides  that  every  building  shall 
he  liable  for  the  payment  of  any  debt  con- 
tracted or  owing  for  labor  performed  or  ma- 
terials furnished  for  the  construction  there- 
of, which  debt  shall  be  a  Uen  on  such  build- 
ing, and  on  the  land  on  which  it  stands.  In- 
cluding the  lot  or  curtilage  whereon  the 
same  is  erected,  and  that,  If  any  building  be 
erected  by  a  tenant  or  other  person  than  the 
owner  of  the  land,  then  only  the  building 
and  the  estate  of  such  tenant  or  other  person 
80  erecting  such  building  shall  be  subject 
to  the  Uen,  unless  It  be  erected  by  the  con> 
sent  in  writing  of  the  owner  of  the  land, 
duly  acknowledged  or  proved  and  recorded. 

It  will  be  observed  that  the  statute  made 
a  distinction  between  the  owner  and  a  ten- 
ant, or  person  other  than  the  owner  erect- 
ing a  building.  In  the  case  of  Babbitt  t. 
Condon,  supra,  one  Lowell  Mason  was  the 
owner  of  the  land.  D.  O.  Mason  made  a 
contract  with  James  Condon  to  build  a  house 
on  this  land;  the  consent  of  the  owner  of 
the  land  not  having  l>een  obtained.  A  me- 
chanic's lien  was  filed  against  the  house  and 
the  land,  which  described  James  Condon  as 
the  contractor  and  D.  G.  Mason  as  the  own- 
er of  the  land.  Lowel)  Mason,  who  owned  the 
land,  and  who  furnished  the  money  to  build 
the  house,  was  not  a  party.  D.  O.  Mason 
had  no  interest  In  either  the  house  or  land. 
The  Hen  was  denied.  The  court  did  not  hold 
that  a  Hen  cannot  be  bad  unless  the  party 
for  whom  a  building  Is  erected  is  the  owner 
of  the  legal  title  to  the  land  on  which  it  Is 
erected.  Sncb  a  decision  would  have  been 
In  violation  of  a  positive  statute.  Tbe  case 
of  Coddlngton  et  al.  v.  Dry  Dock  Co.,  supra, 
simply  holds  that  the  person  for  whom  a 
building  is  erected  must  have  some  interest 
in  the  land,  or  else  no  lien  can  attach.  The 
law  Is  stated  In  the  syllabus  as  follows: 
"In  order  to  subject  a  building  to  the  lien 
law,  the  owner  of  the  building  must  liave 
some  estate  In  the  land  on  which  It  stands; 
unless  this  is  so,  there  can  be  no  lien  either 
on  the  land  or  the  buUdlng."  In  the  case  of 
Tracy  v.  Rogers,  supra,  the  court  denied  the 
position  of  appellant  in  the  following  lan- 
guage: "It  is  indispensable  to  a  mechanic's 
lien  that  the  party  with  whom  the  contract 
Is  made  shall  have  some  Interest  in  the  land 
upon  which  the  building  Is  to  be  erected  or 
repaired,  etc.  This  Interest  may  be  a  fee 
simple,  an  estate  for  life,  or  It  may  be  any 
estate  less  than  a  fee." 

In  the  case  under  consideration,  the  record 
shows  that  Crutcher  held  a  lease  for  the  real 
estate  on  which  the  house  was  erected,  and 
it  Is  the  general  rule  that  it  Is  not  necessary 
tliiit  the  person  for  whom  a  building  Is  erect- 
ed should  own  the  fee-simple  title,  but  the 
word  "owner,"  as  used  in  the  statute,  Inc^ 
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eludes  evei7  character  of  title,  whether  legal 
or  equitable,  fee-simple  or  leasehold.  la  20 
Am.  &  Eog.  XUtc.  of  Law,  p.  301,  It  is  said: 
"It  may  be  stated  as  a  general  rule  that  a 
mecbaulc's  lien  may  attach  to  and  can  be 
supported  by  an  estate  In  fee,  or  of  an  es- 
tate or  Interest  less  than  a  fee,  such  as  an 
estate  for  life  or  years,  a  mortgagor's  right 
of  redemption,  the  Interest  of  a  person  In 
possession  claiming  title,  or,  in  short,  any 
other  Interest  which  the  owner  of  the  build- 
ing or  Improvement  may  have  in  the  lot  or 
land  on  which  it  is  situated,  provided  such 
Interest  be  such  that  it  can  be  assigned  or 
transferred,  or  sold  under  execution,  or,  it 
has  been  said,  can  pass  by  mortgage."  And 
again,  on  page  303  of  the  same  book:  "It 
Is  well  settled,  as  a  general  rule  at  the  pres- 
ent time,  that  a  mechanic's  lien  may  attach 
to  and  be  enforced  against  a  leasehold  es- 
tate for  labor  or  materials  furnished  un- 
der a  contract  with  the  lessee,  even  though 
the  tenancy  Is  only  from  month  to  month, 
or,  it  has  been  held,  though  the  tenant  has 
the  privilege  of  removing  the  machinery  and 
fixtures  on  account  of  which  the  lien  is 
claimed.  The  lien  is,  however,  subject  to  all 
the  conditions  of  the  lease."  The  authorities 
are  collated  in  this  book  under  these  differ- 
ent headings  and  fully  support  the  text  as 
quoted  above.  It  should  not  be  overlooked 
that  the  mechanic's  lieu  law  was  enacted  for 
the  protection  of  those  furnishing  material 
for,  or  performing  labor  on,  a  building,  and 
not  for  the  benefit  of  him  who  lias  the  build- 
ing constructed;  and  the  right  to  a  lien  upon 
the  legal  title  includes  the  right  to  a  lien  on 
a  lesser  Interest  in  the  land.  It  Is  true  that 
some  courts  have  held  that  there  must  ex- 
ist some  estate  in  the  land  Itself,  but  these 
same  courts  have  also  recognized  that  where- 
ever  one  is  in  possession  of  real  property, 
and  has  any  estate  therein,  no  matter  how 
slight,  if,  under  such  title,  he  may  lawfully 
erect  a  building  thereon,  such  ownership  will 
authori7.e  a  mechanic's  or  materialman's 
lien,  and,  under  the  law,  that  estate,  wheth- 
er it  be  the  complete  legal  title  or  a  lesser 
estate,  may  be  sold.  Such  a  lien,  of  course, 
would  be  subject  to  all  of  the  conditions  of 
the  lease  or  conveyance  under  which  the 
party  held.  Under  the  rule  here  adopted,  it 
is  immaterial  that  the  legal  title  to  the  land 
in  question  is  in  the  United  States.  The 
United  States  authorized  the  leasing  of  such 
land  for  towuslte  purposes,  and  by  the  terms 
of  such  a  lease  an  estate  is  created.  The 
territory  and  the  general  government  are 
bound  by  their  contracts  the  same  as  an 
Individual,  and  it  is  only  the  estate  held  by 
the  appellant  that  can  be  affected  by  this 
lien. 

The  authorities  holding  that  a  mechanic's 
lien  cannot  attach  to  land  held  as  a  govern- 
ment homestead,  or  to  the  buildings  or  im- 
provements placed  thereon,  have  no  applica- 
tion in  tills  case.  In  such  circumstances  they 
are  absolutely  prohibited  by  Congress;  but, 
01  P.-57 


where  the  government  leases  land  for  a  term 
of  years,  such  lease  must  be  measured  by  the 
general  law  applicable  to  such  instruments, 
unless  exceptions  affirmatively  are  made  by 
the  law  itself.  The  lease  of  the  appellant 
expressly  authorizes  the  removal  of  the 
building  placed  on  the  land  under  the  lease. 
Neither  the  government  nor  the  territory  can 
In  any  way  be  affected  to  their  detriment  by 
the  enforcement  of  this  lien.  As  to  wheth- 
er or  not  a  lien  might  have  been  had  against 
a  building  alone  under  the  law  in  force  when 
the  building  was  erected,  where  the  party 
for  whom  it  was  erected  bad  no  interest  in 
the  land.  It  is  not  necessary  to  determine,  as 
that  point  is  not  Involved.  However,  the 
Legislature,  since  this  cause  of  action  ac- 
crued, by  section  1  of  article  1  of  chapter 
28  of  the  Session  Laws  of  1005,  limited  the 
Hen  to  the  building  and  improvements  alone, 
when  erected  on  land  that  is  leased  and  un- 
improved. This  statnte  is  In  some  respects 
a  limitation  on  the  general  law,  and  not  an 
enlargement  of  its  provisions,  as  contended 
by  appellant. 

Under  the  great  weight  of  the  adjudicated 
cases,  this  judgment  should  be  affirmed,  and 
it  is  so  ordered.  Costs  taxed  to  appellant. 
All  of  the  Justices  concnrrin)?.  except  GII^ 
LETTS,  X,  who  presided  at  the  trial  below, 
not  sitting,  and  IRWIN,  J.,  absent. 


ARKANSAS  VAULRY  &  W.  RT.  CO.  ▼. 

WITT. 

(Supreme  Court  of  Oklahoma.    Sept.  5,   1907.) 

1.  Appeal— KxoEPTiONS— Necessity  op  Spe- 
cific Exception— Scope  op  Genkrai.  Ex- 
ception. 

A  general  exception  to  a  refusal  to  submit 
to  the  jnry  a  number  of  special  interroKatories 
is  Insufficient  if  any  one  of  them  be  improper. 

fEd.  Note.— For  caRes  In  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  |  1G22.] 

2.  Appeal— Excessive  Vebdict. 

The  verdict  ot  a  jury  should  not  be  set  aside 
on  the  ground  tiiat  it  is  excessive,  unless  it 
clearly  appears)  that  the  Jury  have  committed 
come  gross  and  palpable  error  or  have  acted 
nnder  some  improper  bias,  inflaence.  or  preju- 
dice, or  have  mistaken  the  rules  of  law  statini; 
the  measure  of  damapes. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  $|  3£«4-.'i047.1 

3.  Eminent  Domain— Damages— Evidence. 

In  determining  the  damages  to  private  prop- 
erty cansed  by  the  exercise  of  tlie  riglit  of  emi- 
nent domain  for  a  riglit  of  way  for  railroad 
purposes,  testimony  showing  tlie  excavations, 
embankments,  and  obstructions  to  the  natural 
flow  of  stirfsce  water  necessarily  cansed  by  the 
construction  of  the  road  is  properly  admitted  for 
the  purpose  of  showing  in  what  way  and  to 
what  extent  the  remaining  portion  of  the  un- 
condemned  tract  has  been  damaged  by  reason 
of  the  construction  of  the  road. 

[Kd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  $  25u.] 

4.  Same— Damages. 

Under  the  statutes  of  Oklahoma,  damages 
in  condemnation  proceedings  for  railroad  right 
of  way  purposes  are  not  limited  to  the  real 
estate  taken  and  injured,  but  may  be  such  dam- 
ages as  the  owner  actually  sustains  to  either  his 
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real  or  personal  property  by  the  appropriation 
of  bis  land  and  by  reason  of  such  railroad. 

FEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §§  239-244.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pawnee  Coun- 
ty ;   before  Justice  Bayard  T.  Ilainer. 

Condemnation  proceedings  by  the  Arkansas 
Valley  &  Western  Railway  Company  against 
James  D.  Witt.  From  the  judgment,  the 
railway  company  brings  error.     Affirmed. 

Biddlsou  &  EagletOD,  for  plaintiff  in  error. 
Wrightsman  &  DIggs,  for  defendant  in  er- 
ror. 

GARBER,  J.  Plaintiff  In  error  is  a  rail- 
way corporation,  and  condemned  for  its  right 
of  way  across  defendant  in  error's  land  a 
strip  containing  6.51  acres.  The  condemna- 
tion proceedings  were  In  conformity  with 
the  requirements  of  the  law,  and  the  defend- 
ant in  error  properly  appealed  from  the 
award  made  by  the  commissioners  to  the 
district  court,  where  a  trial  by  jury  was 
had,  and  a  verdict  returned  in  favor  of  the 
defendant  in  the  sum  of  $1,450,  and,  judg- 
ment being  rendered  thereon  for  that 
amount,  plaintiff  appeals  to  this  court,  and 
asks  for  a  reversal  of  this  case  upon  the 
ground  that  the  judgment  Is  excessive.  The 
questions  involved  in  the  trial  of  the  case 
were:  First,  the  reasonable  market  value  of 
the  land  taken  for  right  of  way  purposes; 
and,  second,  the  Injury  or  damage  done  to 
the  remaining  portions  of  the  land  by  rea- 
son of  the  construction  of  the  railroad  and 
the  appropriation  of  the  tract. 

An  examination  of  the  record  discloses 
that  numerous  witnesses  for  the  defendant 
testified  that  the  reasonable  market  value 
of  the  farm  immediately  prior  to  the  con- 
struction of  the  right  of  way  across  the 
land  was  $4,000  to  $4,500,  and  that  the  rea- 
sonable market  value  immediately  thereaft- 
er was  from  $2,000  to  $2,500,  from  which 
we  conclude  that  the  lowest  estimated  dam- 
age by  defendant's  witnesses  was  $1,.">00,  or 
$50  iu  excess  of  the  amount  found  by  the 
Jury.  These  witnesses  were  farmers  living  In 
the  neighborhood  and  well  qualified  by  their 
long  experience  as  farmers,  and  by  their  famil- 
iarity with  the  location  of  the  farm  and  the 
road,  as  shown  by  maps  thereof,  to  estimate 
the  damages  to  the  land  caused  by  the  rail- 
road. The  separation  of  pasture,  improve- 
ments, and  water  facilities  from  their  con- 
venient connections,  the  inconvenience  of 
crossing  the  railroad  with  farm  machinery 
to  farm  separate  tracts,  the  Increased  care 
and  watchfulness  necessary  at  all  times 
while  working  in  the  Immediate  vicinity  of 
the  road  with  horses  and  farm  machlner}', 
the  anxiety  and  uneasiness,  the  disturbance 
of  that  sense  of  safety  and  security  to  all 
members  of  the  family  while  peacefully  en- 
gaged in  their  different  lines  of  production 
on  different  portions  of  the  farm,  were  mat- 
ters peculiarly  within  the  knowledge  of  the 


experienced  farmers  who  testified  relative  to 
the  reasonable  market  value  of  the  land  for 
farming  purposes  immediately  before  and 
after  the  construction  of  the  road.  And 
these  questions  of  fact  were  peculiarly  with- 
in the  province  of  the  jury  to  determine  to 
the  light  of  all  the  evidence  Introduced  at 
the  trial  of  the  case.  We  are  not  In  sym- 
pathy with  the  growing  assumption  of  ap- 
pellate courts  to  set  aside  a  verdict  on  the 
ground  that  It  Is  excessive,  when  it  has  been 
approved  by  the  trial  court,  unless  It  clearly 
appears  that  the  verdict  has  been  the  result 
of  prejudice  or  passion  or  grossly  overesti- 
mated dnmagea  The  Jurors  and  the  trial 
Judge  having  the  advantage  of  observing  and 
hearing  the  witnesses  on  the  stand  In  direct 
and  cross-examination,  receiving  their  In- 
formation at  first  hand,  as  a  rule  are  in  a 
better  jxwltlon  to  determine  the  question  of 
fact  than  the  appellate  court,  receiving  Its 
information  from  the  record.  It  clearly  ap- 
pearing that  the  evidence  in  this  case  Is  suffi- 
cient to  support  the  verdict  and  judgment, 
and  that  the  amount  represents  a  reason- 
able assessment  of  damages  sustained,  this 
court  will  not  set  the  judgment  aside  upon 
the  ground  that  It  Is  excessive. 

The  second  and  third  assignments  of  error 
challenge  the  admission  of  testimony  and 
the  Instructions  of  the  court.  Over  the  ob- 
jections of  the  defendant,  the  trial  court  ad- 
mitted testimony  showing  excavations  made 
In  securing  material  for  fills — In  railroad 
parlance  called  "borrow  pits" — and  In  throw- 
ing up  embankments  upon  the  defendant's 
land  uncondemned;  also,  the  admission  of 
testimony  showing  the  overflow  of  several 
acres  of  defendant's  land  caused  by  said  em- 
bankments obstructing  the  natural  flow  of 
surface  water.  It  is  insisted  that  these  are 
elements  of  damage  which  could  not  be  con- 
sidered by  the  jury  In  this  action,  but  are 
separate  causes  of  action  which  cannot  be 
merged  in  a  condemnation  proceeding.  Plain- 
tiff in  error  Insists  that  In  condemnation  pro- 
ceedings the  true  rule  is  "that  a  party  exer- 
cising the  right  of  eminent  domain  Is  liable 
for  all  such  damages,  and  only  such  damages, 
as  may  accrue  to  the  landowner  by  reason 
of  the  taking  of  the  land,  the  same  to  be  used 
In  any  way  that  the  condemning  party  ac- 
quires the  right  to  use  It,  and  this  whether 
the  condemning  party  actually  does  so  use 
the  land  or  not."  Numerous  authorities  are 
cited  in  supix>rt  of  plaintiff's  position,  based 
In  many  Instances  upon  the  statutes  and 
Constitutions  of  other  states,  which  are  not 
controlling  here.  In  the  case  of  Bllncoe  v. 
C.  O.  W.  Ry.  Co.,  16  Okl.  286,  83  Pac.  903. 
Mr.  Justice  Gillette,  in  an  able  and  exhaust- 
ive review  of  the  authorities,  many  of  which 
are  cited  here.  In  the  opinion  of  the  court, 
said:  "From  these  cases  it  will  appear  that 
there  is  no  general  rule  governing  the  man- 
ner In  which  damages  to  private  property, 
when  taken  for  public  use,  are  to  l->e  meas- 
ured.   Such  measurements  must  depend  upon 
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tbe  constitutional  law  authorizing  the  taking, 
and  consequential  damages  will  be  allowed 
when  justified  by  such  provisions.  Is  tbe 
taking  and  damage  to  personal  property 
under  tbe  law  of  eminent  domain  within  tbe 
foregoing  rule  applicable  to  real  estate?  If 
so,  tbe  exercise  of  tbis  power  over  or  upon 
tbe  property  of  a  citizen  should  carry  with 
It  the  right  of  the  citizen  to  recover  all  tbe 
damages  be  has  suffered  by  reason  of  its 
exercise,  whether  to  bis  real  or  personal 
property."  Tbe  damages  for  which  a  land- 
owner may  recover  in  condemnation  proceed- 
ings, as  expressed  by  statute,  are  not  limited, 
as  contended  by  plaintiff,  to  damages  accru- 
ing from  the  mere  taking  of  the  land,  but 
Includes  the  damages  sustained  by  reason  of 
the  appropriation  of  the  land,  and  in  deter- 
mining such  damages  it  is  proper  to  consider 
tbe  injury  caused  by  reason  of  tbe  railroad. 
The  statute  under  which  these  condemnation 
proceedings  were  had  reads  as  follows :  "Tlje 
commissioners  shall  be  duly  sworn  to  per- 
form their  duties  impartially  and  justly  and 
they  shall  Inspect  said  real  property  and 
consider  the  Injury  which  such  owner  may 
sustain  by  reason  of  such  railroad ;  and  they 
shall  assess  the  damages  which  said  owner 
will  sustain  by  such  appropriation  of  his 
land." 

In  Biincoe  v.  C.  O.  W.  Ry.  Co.,  supra,  con- 
demnation proceedings  were  Instituted  con- 
demning a  strip  of  land  across  certain  lots 
In  the  city  of  Guthrie,  which  bad  been  used 
for  tbe  purpose  of  a  lumber  yard.  The  pro- 
ceedings necessitated  the  removal  of  tbe  lum- 
ber, and  upon  the  trial  in  tbe  district  court 
evidence  was  offered  to  show  the  necessary 
expenses  incurred  thereby.  The  objection  to 
tbe  introduction  of  such  evidence  being  sus- 
tained, exceptions  were  duly  saved,  and  the 
ruling  of  tbe  court  and  tbe  instruction  em- 
bodying that  view  of  the  law  were  presented 
on  appeal  to  the  Supreme  Court  Passing 
upon  those  questions  presented,  Mr.  Justice 
Gillette,  in  speaking  for  the  court,  said: 
"That  tbe  owner  by  reason  of  such  railroad 
has  been  put  to  the  expense  of  removing  the 
stock  of  lumber  then  on  hand  is  not  disputed; 
neither  can  it  be  denied  that  tbe  cast  of  such 
removal  was  made  necessary  by  the  condem- 
nation of  the  real  estate  and  is  an  injury  and 
damage  to  tbe  owner  to  the  extent  of  tbe  cost 
of  such  removal.  In  other  words,  this  ruling 
would  permit  the  railroad  to  take  advantage 
of  the  owner  of  land,  and  thereby  compel 
him  to  bear  whatever  expense  may  be  con- 
sequent upon  preserving  bis  personal  proper- 
ty, and  yet  be  remediless  therefor.  If  tbis 
shall  l>e  held  to  h&  tbe  law,  then  the  con- 
stitutional provision,  'nor  shall  private  prop- 
erty to  be  taken  for  public  use  without  just 
compensation,'  becomes  almost  as  much  a 
sword  as  a  shield  to  the  private  citizen,  for 
tbe  compulsory  addition  to  tbe  cost  of  per- 
sonal property  of  the  citizen  is  as  much  a  tak- 
ing as  the  absorpticNOL  of  tbe  real  estate  it- 
self."   It  was  contended  there,  as  here,  that 


the  expenses  incurred  in  removing  the  lumber 
were  such  damages  as  could  not  be  recovered 
in  condemnation  proceedings,  and  that  tbe  de- 
fendant should  be  relegated  to  another  action 
at  law  for  tbe  recovery  thereof,  but  the  com't 
held:  "Damages  to  be  allowed  are  not  lim- 
ited to  real  estate  taken  and  Injured,  but  may 
be  such  damages  os  tbe  owner  actually  sus- 
tains to  either  his  real  or  personal  property 
by  such  appropriation  of  his  land."  The 
admission  of  the  testimony  complained  of 
was  confined  to  the  necessary  incidentals  in 
the  construction  of  the  road,  and  for  tbe  only 
purpose  of  showing  in  what  way  and  to  what 
extent,  if  any,  they  affected  the  reasonable 
market  value  of  the  remaining  portion  of  de- 
fendant's tract  of  land.  Tbe  fifth  instruction 
complained  of  by  the  plaintiff  clearly  pre- 
sents the  limitations  mentioned,  and  in  our 
judgment  correctly  stated  the  law  of  the 
ease :  "In  determining  the  elements  of  dam- 
age, you  should  take  into  consideration  tbe 
manner  in  which  tbe  railroad  passes  through 
and  across  tbe  laud  in  controversy  and  the 
manner  in  which  it  was  constructed,  tbe  in- 
convenience to  the  landowner,  in  passing 
through  the  tract,  and  anything  that  would 
affect  the  usable  or  salable  value  of  the  land. 
You  are  not  permitted  to  allow  any  damages 
for  injuries  that  the  landowner  might  sus- 
tain either  to  his  person  or  his  property,  nor 
for  any  loss  occasioned  by  fire.  Those  are 
remote  and  speculative.  But  you  may  consid- 
er those  matters  as  affecting  the  usable  or 
salable  value  of  the  land.  Neither  can  you 
allow  for  any  injury  by  reason  of  floods  oc- 
casioned by  the  construction  of  tbe  railroad, 
but  you  may  take  into  consideration  the 
manner  in  which  the  railroad  is  constructed 
over  the  land  for  tbe  purpose  of  determining 
whether  or  not  the  construction  of  the  road 
affects  the  usable  or  salable  value  of  the 
land.  And  as  such  you  have  a  right  to  take 
into  consideration  the  damages  that  the  land- 
owner has  sustained.  Likewise,  If  any  dirt 
was  thrown  outside  of  the  right  of  way,  or 
what  is  known  as  'barrow  pits,'  If  any  were 
excavated,  outside  of  the  right  of  way,  you 
have  a  right  to  take  into  consideration  bow 
that  affects  the  usable  and  saloble  value,  and 
allow  such  damage  as  will  in  your  judgment 
compensate  the  landowner."  Thus  it  will  be 
seen  that  the  jury  were  Instructed  to  consid- 
er the  testimony  in  relation  to  embankments 
and  excavations  only  in  so  far  as  they  affect- 
ed the  usable  and  salable  value  of  defendant's 
land,  and  were  especially  admonished  not  to 
allow  any  damages  for  injury  caused  by 
floods  occasioned  by  the  construction  of  the 
road. 

In  Grand  Rapids  R.  R.  Co.  t.  Cbeseboro, 
74  Mich.  46G.  42  N.  W.  69,  the  court,  by  Mr. 
Justice  Campbell,  say :  "Tbe  damages  In  such 
a  case  must  be  such  as  to  fully  make  good  all 
the  results  directly  or  indirectly  to  the  in- 
jury of  the  owner  in  the  whole  of  the  premis- 
es and  interests  affected,  and  not  merely  the 
strip  taken" — citing  a  large  number  of  cases. 
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among  which  was  G.  R.  I.  &  P.  R.  Co.  v. 
Heisel,  47  Mich.  393,  11  N.  W.  215,  In  the 
opinion  of  which  the  said  court  said:  "It 
need  hardly  be  said. that  nothing  can  be  fair- 
ly tenned  compensation  which  does  not  put 
the  party  Injured  In  as  good  a  condition  as 
he  would  have  been  in  If  the  Injury  had  not 
occurred.  Nothing  short  of  this  is  adequate 
compensation."  And  in  Judd  r.  Hull  Dock 
Co.,  92  B.  443,  it  was  held  that:  "Where  the 
property  taken  was  a  brewery  In  operation, 
the  damages  included  the  necessary  loss  in 
finding  another  place  of  business."  And  they 
say:  "The  following  are  cases  where  the 
damage  done  was,  as  in  this  case,  distinct 
from  the  actual  talking  of  property  from  the 
party  injured" — citing  a  number  of  English 
cases.  In  Railway  Company  v.  Teters,  68  111. 
144,  the  court  say:  "The  design  of  the  law 
Is  to  fully  compensate  a  party  for  all  injury 
he  may  sustain  by  reason  of  the  appropria- 
tion of  his  land  to  the  use  of  the  road  and 
which  shall  grow  out  of  or  be  occasioned  by 
its  location  and  use  at  that  place."  In  Oma- 
ha Southern  Ry.  Co.  v.  Todd,  39  Neb.  818,  58 
N.  W.  289,  in  the  opinion,  the  court  said: 
"The  damages  to  which  a  landowner  is  en- 
titled by  reason  of  the  construction  of  a 
railroad  across  his  farm  are:  First,  the 
actual  value  of  the  land  taken  at  the  time  of 
the  taking  without  diminution  on  account  of 
any  benefit  of  offset  whatever;  second,  the 
depreciation  in  value  of  the  remainder  of  the 
farm  by  the  appropriation  of  a  part  thereof 
for  railway  purposes  and  the  construction 
and  permanent  operation  and  occupation  of 
the  railroad  thereon,  excluding  general  bene- 
fits. In  an  inquiry  whether  and  how  much 
the  part  of  the  farm  not  taken  for  railroad 
right  of  way  is  depreciated  in  value  by  the 
appropriation  of  a  part,  evidence  as  to  the 
size  of  the  farm,  the  purpose  for  which  it 
was  used,  the  Improvements  thereon,  and 
how  located,  the  direction  of  the  road  cross- 
ing the  farm,  the  cuts  and  fills  made  or  to 
be  made  in  the  construction  of  the  road,  the 
width  of  the  right  of  way,  the  height  of  em- 
bankments, the  depth  of  ditches,  the  incon- 
venience in  crossing  the  tract  from  one  part 
of  the  farm  to  the  other,  the  liability  of  stock 
being  killed,  the  danger  from  fires  from  pass- 
ing trains,  are  all  facts  competent  for  the 
Jury's  consideration  in  determining  the  de- 
preciation in  the  value  of  the  remainder  of 
the  farm."  "Just  compensation  for  land  tak- 
en consists  in  making  the  owner  good  by  an 
equivalent  in  money  for  the  loss  he  actually 
sustains  in  the  value  of  his  property  by  being 
deprived  of  a  portion  of  it.  It  Includes  not 
only  the  value  of  the  land  taken,  but  also 
the  diminution  in  the  value  of  that  from 
which  it  is  severed."  Lafiln  v.  Chicago  W. 
&  N.  R.  Co.  (C.  C.)  33  Fed.  415;  Esch  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  72  Wis.  229.  39 
N.  W.  129.  In  Fremont  E.  &  N.  V.  R.  Co. 
V.  Meeker,  28  Neb.  94,  44  N.  W.  T9,  the  court 
say:  "It  Is  proper  to  consider,  in  estimating 
the  damages  for  a  right  of  way  for  a  railway, 


the  manner  In  which  the  road  cuts  the  land, 
the  excavations  and  embankments,  and  the 
exposure  of  the  property  to  particular  inju- 
ries from  the  proximity  of  the  road." 

In  this  case  the  construction  of  the  road 
was  complete  at  the  time  of  the  trial  In  the 
district  court,  and  evidence  showing  the 
actual  existing  condition  was  not  subject  to 
the  objection  of  being  uncertain,  speculative, 
or  remote,  and  was  properly  admitted  by 
the  court  In  Lewis  on  Eminent  Domain,  $ 
482,  it  is  said:  "If  the  works  are  built 
before  the  assessment  of  damages  is  had, 
the  damages  should  be  assessed  on  the  basis 
of  the  works  as  constructed,  even  If  Improp- 
erly constructed,  for  the  condemner  should 
not  be  allowed  to  assert  its  own  wrong." 
And  In  section  496  the  learned  author  says: 
"It  would  be  difficult  to  enumerate  the  vari- 
ous elements  of  damages  proper  to  be  con- 
sidered when  a  part  of  a  tract  Is  taken. 
The  shape  and  size  of  the  parcel  or  parcels 
which  remain,  the  difficulty  of  access  of 
communication  between  the  different  parts, 
inconvenience  and  disfigurement  caused  by 
the  taking,  and  Interference  with  the  drain- 
age of  the  land,  or  with  the  fiow  of  surface 
water,  or  with  the  water  supply,  are  recog- 
nized by  all  authorities  as  proper  items  to 
be  taken  into  account  in  assessing  the  dam- 
ages. Where  a  railroad  is  laid  through  a 
farm,  it  is  proper  to  consider  the  expense  In 
constructing  necessary  farm  crossings,  un- 
less it  is  made  the  duty  of  the  company  to 
build  such  crossings;  also,  the  danger  to 
which  the  occupants  of  the  farm  and  the 
stock  thereon  will  be  exposed  so  far  as  the 
same  affects  the  value  of  the  farm.  Injury  to 
grass  from  dirt  washed  from  an  embank- 
ment was  held  a  proper  item  of  damage." 
In  Hayes  v.  Ottowa,  Oswego  &  Fox  Kiver 
Valley  R.  R.  Co.,  54  111.  373,  the  court  say, 
in  estimating  the  damages  and  benefits  to 
result  from  the  construction  and  use  of  a 
railroad  over  land  which  has  been  condemn- 
ed for  that  purpose  under  an  act  of  1852, 
the  jury  are  not  confined  to  the  consideration 
of  the  state  of  facts  as  they  existed  at  tbe 
time  the  land  was  taken,  but  may  consider 
the  subject  in  the  Hgbt  of  the  fiicts  as  they 
exist  at  the  time  of  the  trial.  In  St  Louis, 
O.  H.  &  C.  R.  R.  V.  Fowler,  142  Mo.  670, 
44  S.  W.  771,  the  Supreme  Court  of  Mis- 
souri say:  "The  damages  and  benefits  to 
the  remaining  land  after  an  appropriation 
of  a  railroad  right  of  way  should  be  esti- 
mated according  to  the  condition  of  things 
and  the  rights  of  the  parties  as  they  exist 
at  the  trial."  In  Wichita  &  B.  R.  R.  Co.  v. 
Kuhn,  38  Kan.  104,  16  Pac.  75,  the  Supreme 
Court  of  Kansas  say:  "On  an  appeal  from 
an  assessment  of  damages  done  to  a  farm 
by  reason  of  the  appropriation  of  a  right  of 
way  through  it  by  a  railroad  company,  and 
where  it  is  shown  at  the  time  of  the  trial 
that  the  railroad  Is  completed  across  the 
farm,  it  is  then  competent  and  proper  to  as- 
sume that  the  railroad  was  constructed  as 


Digitized  by 


Uoogle 


Okl.) 


ARKANSAS  VALLKY  &.  W.  BY.  CO.  t.  WITT. 


901 


contemplated  at  tlie  time  of  the  condemna- 
tion proceedings,  and  ail  damage  that  is  ap- 
parent which  wiil  resnit  to  the  Injury  of  the 
farm,  such  as  stopping  the  flow  of  surface 
water,  forming  stagnant  pools  along  the  side 
of  or  along  the  right  of  way,  and  the  lilte, 
are  elements  of  damage  proper  to  go  to  the 
Jury."  In  Springfield  &  Memphis  Ry.  Co. 
T.  Rhea,  44  Ark.  258,  the  court  say:  "Where 
an  assessment  of  damages  for  right  of  way 
precedes  the  building  of  a  railroad,  the  pre- 
sumption is  that  it  will  be  built  with  skill 
and  proper  precautions;  but,  If  the  road  has 
been  completed  through  the  land  at  the  date 
of  the  trial,  the  jury  may  consider  the  state 
of  facta  that  existed,  and  from  the  light  of 
the  actual  construction  determine  what  the 
damage  has  been,  embracing  all  past,  pres- 
ent, and  future  damages  which  the  location 
of  the  road  may  reasonably  produce."  In 
Watker  v.  Old  Colony  &  Newport  R.  R.,  103 
Mass.  10,  4  Am.  Rep.  509,  the  court  say: 
"The  cuts  and  embankments  and  necessary 
gutters  of  the  railroad  through  a  tract  will 
unavoidably  modify  the  flow  of  surface  wa- 
ter, and  sometimes  cause  damage  by  keeping 
It  back  or  projecting  it  in  large  quantities 
upon  lands  adjoining  the  road.  Injury  to 
land  from  such  causes  would  seem  clearly 
to  fan  within  the  class  of  effects  which  have 
been  held  to  afford  ground  for  the  assess- 
ment of  damages  under  the  statute."  The  Su- 
preme Court  of  Minnesota,  In  Pfleager  v. 
Hastings  R.  R.  Co.,  28  Minn.  510,  11  N.  W. 
72,  say:  "If  the  construction  of  a  railroad 
across  a  farm  lessens  its  value  by  prevent- 
ing the  flow  of  surface  water  from  one  part 
of  the  farm  to  another,  this  la  a  proper  ele- 
ment to  he  taken  into  consideration  in  fixing 
the  amount  of  compensation  to  which  the 
owner  Is  entitled.  The  rules  of  law  govern- 
ing the  rights  of  adjacent  owners  as  to  the 
flow  of  surface  water  from  the  land  of  one 
on  to  the  other  have  no  application  to  such 
a  case."  "In  determining  the  damages  to  a 
farm  cansed  by  the  construction  of  a  rail-' 
road,  it  is  proper  to  take  into  consideration 
every  element  of  damage  that  might  be  rea- 
sonably anticipated  before  the  road  is  built, 
and  what  really  does  exist  and  Is  apparent 
after  the  road  is  constructed.  This  Includes 
the  Inconvenience  of  crossing  or  raising  of 
embankments  or  digging  of  ditches,  pools  of 
stagnant  and  the  obstruction  of  surface  wa- 
ter by  throwing  It  into  channels  or  damming 
It  up."  Wichita  &  W.  R.  Co.  v.  Kuhn,  38 
Kan.  104,  16  Pac.  75;  Weyer  v.  Chicago  W. 
&  N.  B.  Co.,  68  Wis.  180.  31  N.  W.  710; 
John  J.  Kersey  v.  Schuylkill  River,  Bast 
Side  R.  Co.,  133  Pa.  234,  19  Atl.  553,  7  L.  B. 
A.  409,  19  Am.  St.  Rep.  632. 

Under  our  statute.  It  was  proper  to  con- 
sider the  injury  which  the  owner  sustained 
by  reason  of  such  railroad,  and  where  the 
embankments  and  excavations  were  caused 
by  reason  of  the  construction  of  the  road,  as 
In  this  case,  there  certainly  was  no  error 
committed  by  the  trial  court  in  admitting 


the  testimony  in  relation  thereto  for  the  pur- 
pose of  showing  in  what  way  and  to  what 
extent  it  affected  the  usable  or  salable  value 
of  the  remaining  portion  of  defendant's 
farm.  The  above  authorities,  which  might 
be  multiplied  many  times  based  upon  dif- 
ferent statutes,  it  is  true,  show  the  growing 
tendency  of  the  law  to  settle  and  adjust  in 
one  action  all  the  rights  of  the  parties  there- 
to. 

The  fourth  assignment  of  error  challenges 
the  ruling  of  the  court  in  refusing  to  submit 
to  the  jury  a  number  of  special  Interroga- 
tories upon  the  request  of  the  plaintiff.  The 
only  statement  in  the  record  showing  an  ex- 
ception to  the  ruHng  of  the  trial  court  in  re- 
fusing to  submit  the  Interrogatories  request- 
ed appears  to  be  an  indorsement  upon  the 
back  of  a  paper  containing  the  request,  which 
reads  as  follows:  "Refused  and  exception 
allowed.  Bayard  T.  Halner."  This  general 
exception  only  raises  the  question  of  whether 
or  not  all  of  the  Interrogatories  were  proper 
and  should  have  been  given.  If  any  one  of 
the  requested  interrogatories  should  be  im- 
proper, error  committed  In  refusing  to  sub- 
mit the  others  is  not  properly  presented  by 
a  general  exception.  A  request  for  the  sub- 
mission of  a  number  of  questions  is  analo- 
gous to  a  request  for  the  giving  of  seveial 
instructions.  Each  interrogatory  must  con- 
tain a  separate  and  distinct  Inquiry  of  fact 
capable  of  a  direct  answer,  and  a  general  ex- 
ception to  a  refusal  to  give  a  number  of 
them  is  unavailable,  unless  all  of  them  be 
proper.  The  Supreme  Court  of  Kansas,  In 
passing  on  a  like  exception  taken  to  a  num- 
ber of  Interrogatories,  in  CoffeyviUe  Vitri- 
fied Brick  &  Tile  Co.  v.  Shanks,  69  Kan.  306. 
76  Pac  856,  say:  "The  defendant  also  ask- 
ed the  court  to  submit  to  the  Jury  45  ques- 
tions. The  court  struck  out  17  of  them  and 
submitted  the  others.  It  Is  now  Insisted 
that  five  of  the  questions  stricken  out  should 
have  been  answered.  Three  of  these  ques- 
tions were  whoHy  immaterial  under  the  in- 
structions given  to  the  Jury  and  the  fore- 
going conclusions  respecting  the  law  of  the 
case,  and  the  other  two  violated  the  rule  of 
Foster  v.  Turner,  31  Kan.  58,  1  Pac.  145,  and 
Mo.  Pac.  Ry.  Co.  V.  Reynolds,  31  Kan.  132, 
1  Pac.  150,  that  the  jury  should  only  be  re- 
quired to  answer  particular  questions  of 
fact,  and  need  not  be  required  to  elaborate 
details  of  facts  under  general  questions." 
But  the  assignment  of  error  concerning  this 
matter  is  not  founded  upon  an  appropriate 
exception.  It  is  beyond  controversy  that 
many  of  the  rejected  questions  were  improp- 
er. A  general  exception  to  the  refusal  to 
give  the  rejected  list  was  taken.  This  was 
not  sul&cient.  Each  special  interrogatory 
submitted  to  the  jury  must  be  so  framed  as 
to  present  distinctly  a  single  material  fact 
Involved  In  the  Issues  of  the  case.  Railroad 
Co.  V.  Aderhold,  58  ICan.  293.  49  Pac.  83. 
A  request  for  the  submission  of  a  number  of 
questions  is  analogous  to  a  request  for  the 
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giving  of  several  instructions.  Each  one 
must  contain  a  separate  and  independent 
proposition  of  iaw,  and  a  general  exception 
to  a  refusal  to  give  a  number  of  them  is 
unavailable  \mless  all  of  them  are  proper. 
Sumner  v.  Blair,  9  Kan.  521;  Bailey  t. 
Dodge,  28  Kan.  72;  State  v.  Wilgus,  32  Kan. 
126,  4  Pac.  218.  All  the  reasons  for  this 
rule  apply  to  the  submission  of  particular 
questions  of  fact.  A  defeated  party  cannot 
be  permitted  to  search  through  an  array  of 
proposed  questions  or  instructions  discover- 
ed to  be  In  the  record  until  he  finds  one  or 
two  sufiicient  to  pass  muster,  and  then  to 
attach  them  to  a  general  exception,  and 
thereby  secure  the  reversal  of  a  judgment 
upon  a  point  which  the  district  court  has 
had  no  reasonable  opportunity  to  consider 
and  decide. 

There  being  no  other  assignment  of  error, 
the  judgment  of  the  district  court  of  Pawnee 
county  will  be  atDrmed. 

HAINER,  J.,  who  presided  in  the  court  be- 
low, not  sitting.  All  the  other  Justices  con- 
curring, except  IRWIN,  J.,  absent. 


METROPOLITAN   RY.   CO.   v.  FONVILLE. 
(Supreme  Court  of  Oklahoma.    Sept.  5,  1907.) 

1.  Street  Railroads — Injury  to  Tbaveleb — 
Contributory  Neglioence. 

A  driver  of  a  velilcle  whio  suddenly  turns 
his  team  to  cross  a  street  railway  track  with- 
out loolcinK  and  listenini;  for  an  approaching 
car,  and  witiiout  taking  the  ordinary  care  and 
precautions  Imijeratively  required  of  all  wiio 
place  tiiemfielves  in  a  similar  position  of  danger, 
18  fcui'ty  of  contributory  negligence  as  a  matter 
of  law. 

[EM.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  $  215.] 

2.  Tbiai,— Directing  Verdict. 

Wliile  questions  of  negligence  and  contribu- 
tory negligence  are,  ordinarily,  questions  of  fact 
to  be  passed  upon  by  the  jury,  yet,  when  the 
undisputed  evidence  is  so  conclusive  that  the 
court  ought  to  set  aside  a  verdict  returned  in 
opposition  to  it,  it  is  the  duty  of  the  court  to 
withdraw  the  case  from  the  consideration  of  the 
jury  and  direct  a  verdict. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S  376.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Oklahoma  Coun- 
ty;  hetore  Justice  B.  F.  Burwell. 

Action  by  E.  P.  Ponville  against  the  Met- 
ropolitan Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brtogs  error.  Re- 
versed and  remanded. 

Shartel,  Keaton  &  Wells,  for  plaintiff  In 
error.    J.  O.  Davis,  for  defendant  in  error. 

HAINER,  J.  This  was  an  action  for  per- 
sonal injuries,  brought  by  the  defendant  in 
error,  plaintiff  in  the  court  below,  against  the 
Metropolitan  Railway  Company,  to  recover 
damages  sustained  by  her  by  reason  of  the  al- 
leged negligence  of  the  defendant  company. 
The  defenses   interposed  bjr   the   defendant 


were:  First,  a  general  denial;  and,  second, 
that  the  plaintiff  was  guilty  of  contributory 
negligence.  From  a  verdict  and  Judgment 
for  the  piaiutifC,  the  defendant  appeals. 

The  testimony  of  the  plaintlfC  disclosed  sub- 
stantially the  following  facts:  That  she  re- 
sided about  14  miles  from  Oklahoma  City. 
That  on  the  morning  of  April  28,  1903,  she 
came  to  the  city  with  her  husband,  arriving 
about  6  o'clock  in  the  morning.  That  they 
were  driving  two  horses  to  a  hack.  That  on 
arriving  in  the  city  they  first  stopped  at  what 
is  known  as  "Whetstone's  Store,"  on  the 
corner  of  First  and  Broadway  streets.  That 
before  reaching  Whetstone's  store  the  plain- 
tiff had  gone  down  Broadway,  on  the  east 
side  of  the  double  track  for  several  biocliLs. 
At  Whetstone's  store  the  plaintiff  and  her 
husband  stopped  to  deliver  some  vegetables 
which  they  were  carrying  in  the  hack.  That 
when  Mr.  Fonvilie  came  out  of  the  store 
he  walked  on  down  to  what  is  known  as 
"Brown's  Store,"  and  directed  his  wife  to 
drive  the  team  on  down  there.  It  appears 
that  Brown's  store  is  located  on  Main  street, 
about  the  middle  of  the  block  west  of  Broad- 
way; Main  street  being  the  next  street  south 
of  First  street,  where  Whetstone's  store  is 
located.  It  further  appears  that  the  plaintiff 
drove  from  the  Whetstone  store  one  block 
south  along  the  east  side  of  the  street  car 
tracks  on  Broadway.  That  at  the  comer  of 
Main  and  Broadway  she  stopped  near  Laird's 
store,  with  her  horses  facing  south.  At  this 
point  she  saw  a  car  approaching  from  the 
north,  and  stopped  and  waited  for  this  car 
to  pass  her,  which  it  did  by  turning  the  cor- 
ner at  Main  and  Broadway,  and  going  direct- 
ly west  on  Main  street.  She  testifies  that 
she  did  not  think  of  another  car  approaching, 
and  did  not  look  towards  the  south  to  aee 
if  any  other  car  was  approaching,  but  aa  soon 
as  the  car  from  the  north  passed  her,  or. 
rather,  around  the  comer  of  Main  and  Broad- 
way, she  says  that  she  thought  she  was  safe, 
and  "circled  the  horses  around"  across  the 
track  to  go  up  Main  street,  and  was  then  run 
into  by  a  street  car  coming  from  the  south, 
which  car  she  says  she  did  not  see  until  it 
struck  her.  The  petition  alleges  that  the  mo- 
torman  could  have  seen  her  at  a  distance  of 
more  than  500  feet^  and  all  the  testimony 
tends  to  show  that  at  a  distance  of  from  300 
to  400  feet  she  could  have  seen  the  car  ap- 
proaching her,  had  she  looked  to  the  south. 
The  petition  also  alleges  that  the  car  was 
running  at  a  very  high  rate  of  speed,  to  wit, 
15  or  20  miles  per  hour,  at  the  time  of  the 
collision,  and  that  the  defendant  failed  to 
sound  any  gong  or  give  any  other  signal  to 
warn  the  plaintiff  of  the  approach  of  the  car. 
But  it  appears  that  the  plaintiff  failed  to  of- 
fer any  testimony  as  to  the  speed  of  tlie  car 
at  the  time  of  the  collision,  or  immediately 
prior  thereto.  Nor  was  there  any  testimony 
offered  by  the  plaintiff  as  to  the  distance  the 
car  was  away  when  it  first  became  apparent 
to  the  motorman  that  the  plaintiff  was  about 
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to  turn  or  "circle"  her  team,  which  was  facing 
south  on  the  east  side  of  the  track,  around 
to  cross  the  track  in  a  westerly  direction. 
Nor  was  there  any  testimony  offered  that 
the  motornian  was  not  at  his  proper  station 
at  the  time  of  the  collision.  The  plaintiff  tes- 
tlfles  that  she  did  not  hear  the  gong  sounded. 
The  evidence  further  shows  that  the  plaintiff 
was  a  married  woman,  40  years  of  age.  In 
good  health,  and  in  full  possession  of  all  her 
faculties.  At  the  conclusion  of  the  plaintiffs 
evidence,  the  defendant  Interposed  a  demur- 
rer to  the  evidence  on  the  ground  that  the 
plaintiff's  testimony  showed  that  she  was 
guilty  of  contributory  negligence,  and  that 
she  had  failed  to  establish  a  cause  of  action. 
The  demurrer  was  overruled,  and  an  excep- 
tion noted. 

The  evidence  on  behalf  of  the  defendant 
tended  to  show  that  the  car  that  caused  the 
accident  was  equipped  with  all  the  modern 
appliances,  and  was  In  good  condition;  that 
It  had  rained  that  morning,  and  the  track 
was  in  a  wet  and  slippery  condition;  that 
the  car  was  30  feet  long,  and  weighed  about 
8  tons,  and  was  being  run  on  Grand  avenue 
and  Main  street  at  the  rate  of  from  4  to  5 
miles  per  hour  at  the  time  the  motorman 
first  saw  the  team;  that  at  this  point  the 
track  was  level,  and  entirely  free  from  ob- 
structions ;  and  that  going  at  the  rate  of  speed 
mentioned  It  would  require  from  30  to  40  feet 
at  least  to  stop  the  car.  It  farther  appears 
from  the  testimony  that  the  motorman  saw 
the  team  standing  on  the  east  side  of  the 
track,  about  5  feet  west  of  the  curb,  when  he 
was  about  the  middle  of  the  block;  that, 
when  the  motorman  first  saw  the  plaintiff 
with  her  team,  he  had  no  Idea  that  she  was 
going  to  turn  on  the  track,  until  he  saw  her 
start  In  that  direction,  at  which  time  the  car 
was  about  15  or  20  feet  from  the  place  of  the 
accident;  that  the  motorman  did  everything 
in  his  power  to  stop  the  car  and  avoid  the 
collision.  A  number  of  witnesses  testified  on 
behalf  of  the  defendant  that  the  gong  was 
sonnded  as  the  car  was  approaching  from  the 
south.  At  the  conclusion  of  all  the  testimony, 
the  defendant  requested  the  court  to  submit 
to  the  jury  a  peremptory  instruction  to  find 
the  Issues  In  favor  of  the  defendant  and 
against  the  plaintiff,  which  Instruction  was 
refused,  and  an  exception  saved.  After  filing 
a  motion  for  a  new  trial,  which  was  over- 
ruled, and  an  exception  saved,  the  defendant 
brings  the  case  here  for  review. 

Three  errors  are  relied  upon  for  a  reversal 
of  the  Judgment  They  are:  (1)  That  there 
was  no  evidence  fairly  tending  to  show  negli- 
gence on  the  part  of  the  defendant;  (2)  that 
the  plaintiff's  own  testimony  shows  that  she 
was  guilty  of  contributory  negligence;  and 
(3)  that  the  court  erred  In  giving  Instruction 
No.  6. 

it  was  alleged  In  the  petition  that  the  de- 
fendant was  guilty  of  negligence,  In  this: 
The  car  was  moving  at  a  high  rate  of  speed 
at  the  time  of  the  collision;    (2)  that  no  gong 


was  sounded;  and  (3)  that  the  motorman 
saw  the  plaintiff  in  a  position  of  danger  in 
time  to  have  avoided  the  accident,  or,  by  the 
exercise  of  reasonable  care  and  caution, 
should  have  seen  her  in  such  dangerous  posi- 
tion In  time  to  have  avoided  the  collision. 
As  heretofore  stated,  the  plaintiff  wholly 
failed  to  show  that  the  car  was  traveling 
at  a  high  rate  of  speed  at  the  time  of  tlie 
collision  or  Immediately  prior  thereto.  On 
the  other  hand,  the  testimony  of  the  wit- 
nesses for  the  defendant,  as  well  as  the  phy- 
sical facts,  shows  that  the  car  was  moving 
at  a  slow  rate  of  speed,  not  to  exceed  5 
miles  per  hour,  at  the  distance  of  from  300 
to  400  feet  from  the  place  of  collision.  And 
on  the  question  of  whether  the  gong  was 
sounded,  there  Is  little  or  no  dispute  in  the 
testimony.  The  plaintiff  testifies  that  she 
did  not  hear  it,  and  she  thinks  that  she 
would  have  heard  It  had  it  been  sounded. 
On  the  other  hand,  the  defendant's  wit- 
nesses, who  were  eyewitnesses  to  the  acci- 
dent, testify  positively  that  the  gong  was 
sounded,  and  that  the  motorman  did  every- 
thing in  his  power  to  prevent  the  collision. 
The  above  is  substantially  the  testimony  of- 
fered on  behalf  of  the  plaintiff,  as  well  as 
the  defendant,  as  we  gather  it  from  the  rec- 
ord. Upon  such  a  state  of  facts,  then,  what 
Is  the  law? 

In  Railroad  Company  v.  Houston,  95  TI. 
S.  697,  24  L.  Ed.  542,  it  was  held  that:  "The 
neglect  of  the  engineer  of  a  locomotive  of 
a  railroad  train  to  sound  Its  whistle  or  ring 
its  bell  on  nearing  a  street  crossiii«;  does  not 
relieve  a  traveler  on  the  street  from  the  ne- 
cessity of  taking  ordinary  precautions  for 
his  safety.  Before  attempting  to  cross  the 
railroad  track,  he  is  bound  to  use  his  senses 
—to  listen  and  to  look — in  order  to  avoid 
any  possible  accident  from  an  approaching 
train.  If  he  omits  to  use  them,  and  walks 
thoughtlessly  upon  the  track,  or  If,  using 
them,  he  sees  the  train  coming,  and,  instead 
of  waiting  for  It  to  pass,  undertakes  to  cross 
the  track,  and  in  either  case  receives  any  in- 
jury, he  so  far  contributes  to  it  as  to  de- 
prive him  of  any  right  to  complain.  If  one 
chooses  in  such  a  position  to  take  risks,  he 
must  suffer  the  consequences.  They  cannot 
be  visited  upon  the  railroad  company."  And 
in  the  course  of  the  opinion,  ilr.  Justice 
Field,  speaking  for  the  court  said:  "Negli- 
gence of  the  company's  employes  in  these 
particulars  was  no  excuse  for  negligence  on 
her  part.  She  was  bound  to  listen  and  to 
look,  before  attempting  to  cross  the  railroad 
track,  In  order  to  avoid  an  approaching 
train,  and  not  to  walk  carelessly  Into  the 
place  of  possible  danger.  Had  she  used  her 
senses,  she  could  not  have  failed  both  to 
hear  and  to  see  the  train  which  was  coming. 
If  she  omitted  to  use  them,  and  walked 
thoughtlessly  upon  the  track,  she  was  guilty 
of  culpable  negligence,  and  so  far  contribut- 
ed to  her  injuries  as  to  deprive  her  of  any 
right  to  complain  of  others.    If,  using  them, 
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she  aaw  the  train  coming,  and  yet  under* 
took  to  cross  the  track,  instead  of  waiting 
for  the  train  to  pass,  and  was  Injured,  the 
consequences  of  her  mistake  and  temerit} 
cannot  be  cast  upon  the  defendant.  No  rail- 
road company  can  be  held  for  a  failure  of 
experiments  of  that  kind.  If  one  chooses, 
in  such  a  position,  to  take  risks,  he  must 
bear  the  possible  consequences  of  failure. 
Upon  the  facts  disclosed  by  the  undisputed 
evidence  In  the  case,  we  cannot  see  any 
ground  for  a  recovery  by  the  plaintiff.  Not 
even  a  plausible  pretest  for  the  verdict  can 
be  suggested,  unless  we  wander  from  the  evi- 
dence into  the  region  of  conjecture  and  spec- 
ulation. Under  these  circumstances,  the  court 
would  not  have  erred  had  it  Instructed  the 
Jury,  as  requested,  to  render  a  verdict  for 
the  defendant." 

In  BlMott  V.  Chicago,  Milwaukee  &  St 
Paul  Railway  Company,  150  U.  S.  245.  14 
Sup.  Ct.  85,  37  L.  Ed.  IOCS,  It  was  held  that, 
though  questions  of  negligence  and  contribu- 
tory negligence  are,  ordinarily,  questions  of 
fact  to  be  passed  upon  by  a  Jury,  yet,  when 
the  undisputed  evidence  Is  so  conclusive  that 
the  court  would  be  compelled  to  set  aside  a 
verdict  returned  in  opposition  to  it,  it  may 
withdraw  the  case  from  the  consideration 
of  the  Jury,  and  direct  a  verdict.  In  the 
course  of  the  opinion,  Mr.  Justice  Brewer, 
speaking  for  the  coiurt,  said:  "But  one  ex- 
planation of  his  conduct  Is  possible,  and  that 
is  that  he  went  upon  the  track  without  look- 
ing to  see  whether  any  train  was  coming. 
Such  omission  has  been  again  and  again,  both 
as  to  travelers  on  the  highway  and  employ<?s 
on  the  road,  affirmed  to  be  negligence.  The 
track  itself,  as  It  seems  necessary  to  Iterate 
and  reiterate,  is  itself  a  warning.  It  Is  a 
place  of  danger.  It  can  never  be  assumed 
that  cars  are  not  approaching  on  a  track, 
or  that  there  is  no  danger  therefrom.  It 
may  be,  as  Is  urged,  that  his  motive  was 
to  assist  In  getting  the  hand  car  out  of  the 
way  of  the  section  moving  on  the  siding. 
But,  whatever  his  motive,  the  fact  remains 
that  he  stepped  on  the  track  lu  front  of  an 
approaching  train,  without  looking,  or  tak- 
ing any  precautions  for  his  own  safety.  This 
Is  not  a  case  in  which  one,  placed  in  a 
position  of  danger  through  the  negligence 
of  the  company,  confused  by  his  surround- 
ings, makes  perhaps  a  mistake  in  choice  as 
to  the  way  of  escape,  and  is  caught  In  an 
accident.  For  here  the  deceased  was  In  no 
danger.  He  was  standing  In  a  place  of 
safety  on  the  south  of  the  main  track.  He 
went  into  a  place  of  danger  from  a  place  of 
safety,  and  went  In  without  taking  the  ordi- 
nary precautions  imperatively  re<juired  of 
all  who  place  themseh-es  In  a  similar  posi- 
tion of  danger.  The  trial  court  was  right  In 
holding  that  he  was  guilty  of  contributory 
negligence." 

And  the  courts  uniformly  hold  that  the 
same  doctrine  is  api)ii<'al)le  to  elwtrlc  street 
cars  as  to  steam  railroads.     In  Kverett  v. 


Los  Angeles  Consol.  Electric  Rj.  Co.,  115 
Cal.  124,  43  Pac.  200,  34  L.  R.  A.  350,  the 
Supreme  Court  of  California  in  passing  upon 
this  question,  said:  "Nor  Is  there  any  dis- 
tinction, in  the  application  of  this  doctrine, 
between  an  electric  or  cable  line  operat- 
ed upon  the  public  streets  of  a  city,  and  that 
of  an  ordinary  steam  railway  operated  upon 
the  right  of  way  of  the  corporation.  While 
the  deceased  tiad  the  undoubted  right  to  a 
reasonable  use  of  the  public  street,  notwith- 
standing its  occupancy  by  defendant's  tracks, 
he  could  not  ignore  or  disregard  the  rights 
of  the  latter  in  the  premises,  nor  neglect  to 
take  reasonable  precautions  for  his  own 
safety.  If  be  chose  to  make  uae  of  the  part 
of  the  street  occupied  by  the  tracks,  it  was 
his  duty  to  look  out  for  and  endeavor  to 
avoid  the  dangers  incident  to  such  use" — 
citing  numerous  authorities  to  the  effect  that 
It  is  the  duty  of  the  traveler  to  look  and 
listen  for  approaching  cars  when  about  to 
drive  across  the  tracks  of  a  street  railway 
company,  and  a  failure  to  do  so  is  such  con- 
tributory negligence  as  will  preclude  a  re- 
covery for  Injiuries  received,  in  case  of  a 
collision.  The  same  doctrine  Is  announced 
by  the  Supreme  Court  of  Cotorado  In  David- 
son V.  Denver  Tramway  Co.,  4  Colo.  App. 
283,  33  Fac.  922.  In  Voung  v.  Citizens'  St 
R.  Co.,  148  Ind.  54,  44  N.  E.  027,  the  Su- 
preme Court  of  Indiana  held  that:  "It  is 
the  duty  of  one  walking  close  to,  or  about  to 
cross,  a  street  car  track,  to  'look  and  listen,' 
as  in  the  case  of  like  situation  to  a  steam 
railroad."  And  in  Indianapolis  St.  Ry.  Co. 
V.  Marsohke  (Ind.  App.)  70  N.  E.  4i)5,  it  was 
said  that:  "It  Is  unnecessary  to  discuss  the 
relative  rights  of  a  street  car  company  and 
a  traveler  to  the  use  of  the  street  occupied 
by  street  car  tracks.  The  simple  question 
here  involved  is  this:  Can  a  person,  travel- 
ing upon  a  street,  deliberately  drive  or  walk 
In  front  of  an  approaching  car,  without  look- 
ing or  taking  any  precautions  to  avoid  a  col- 
lision, and  recover  for  resulting  Injury? 
This  question  must  be  answered  in  the  neg- 
ative, for  the  authorities  so  hold."  And  in 
Indianapolis  St.  Ity.  Co.  v.  Zarlng,  33  Ind. 
App.  2S>7,  71  N.  E.  270,  It  is  said:  "Where, 
lu  an  action  against  a  street  railway  com- 
pany for  the  death  of  one  run  into  by  a 
car.  It  appears  that  he  could  have  seen  if  he 
had  looked,  and  beard  if  he  had  listened, 
the  approaching  car  in  time  to  have  avoided 
the  collision,  the  facts  show  contributory 
negligence  per  se."  In  Burns  v.  Metroiioll- 
tau  St.  Ry.  Co.,  06  Kan.  188,  71  Pac.  244, 
the  Supreme  Court  of  Kansas  held:  '*A 
traveler  on  a  city  street,  who  Is  about  to 
cross  the  tracks  of  an  electric  street  car  com- 
pany, must  exercise  his  faculties  of  sight 
and  hearing,  and  under  special  circumstances 
must  use  other  careful  and  prudent  means 
to  ascertain  whether  a  car  is  approaching. 
The  prevailing  rule  respecting  the  care  re- 
quired of  a  traveler  over  steam  railway 
tracks  applied  to  one  crossing  a  street  rail* 
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way."  And  In  Metropolitan  St.  Hy.  C!o.  t. 
Ryan,  09  Kan.  538,  77  Pac.  267,  It  was  held 
by  tbe  Supreme  Court  of  Kansas  that: 
"Where,  upon  the  trial,  plaintiff  testified  she 
alighted  from  an  east-bound  street  car,  and 
passed  back  of  It  and  to  the  northward  upon 
a  parallel  track  four  feet  distant,  on  which 
cars  traveled  in  an  opposite  direction,  with- 
out looking  for  an  approaching  car,  and  sns' 
tained  Injury,  and,  to  have  looked  eastward 
along  the  space  between  the  parallel  tracks 
after  passing  by  the  end  of  the  standing  car. 
an  approaching  car  could  have  been  seen 
a  distance  of  two  blocks,  held  error  to  over- 
rule a  demurrer  to  plaintliTs  evidence."  In 
Hurley  v.  West  End  St.  Ey.  C3o.,  180  Mass. 
370,  62  N.  E.  263,  the  Supreme  Coort  of 
Massachusetts  held  that:  "Where  plaintiff. 
In  the  daytime,  drove  across  the  tracks  of  a 
street  railway,  on  which  he  knew  electric 
cars  were  running,  without  looking  to  see 
•whether  a  car  was  coming  or  not,  and  knew 
nothing  of  its  approach  until  it  hit  the  hind 
wheels  of  his  wagon,  or  until  it  was  a  rail 
off,  it  was  proper,  in  an  action  for  the  in- 
juries, to  rule  that  plaintiff  was  not  in  the 
exercise  of  due  care,  and  take  tbe  case  from 
the  Jury."  To  the  same  effect  are  the  follow- 
ing authorities:  McG«e  v.  Consolidated  St. 
Ry.  Co.,  102  Mich.  107,  60  N.  W.  293,  26  L. 
R.  A.  300,  47  Am.  St  Rep.  607;  Henderson 
V.  Detroit  CIt.  St  Ry.  Co.,  116  Mich.  368, 
74  N.  W.  525;  Doherty  v.  Detroit  CIt  St 
Ry.  Co.,  118  Mich.  209,  30  N.  W.  36;  Deitring 
T.  St  Louis  Transit  Co.,  109  Mo.  App.  524, 
85  S.  W.  140;  Riska  v.  Union  Depot  R.  Co., 
180  Mo.  168,  79  S.  W.  445:  Markowltz  v. 
Metro.  St.  Ry.  Co.,  186  Mo.  350,  85  S.  W. 
351,  69  L.  R.  A.  389. 

In  Hannon  v.  No.  Jersey  St  Ry.  Co.  (N. 
J.  Sop.)  47  Atl.  803,  the  Supreme  Court  of 
New  Jersey  held  tliat:  "A  driver  of  a  ve- 
hicle is  guilty  of  contributory  negligence  in 
suddenly,  and  without  warning,  turning  his 
horses  across  a  street  railway  track,  direct- 
ly In  front  of  an  approaching  car."  The 
Supreme  Court  of  Oregon  has  held  to  the  same 
rule  In  the  following  cases:  Smith  v.  City  & 
Sub.  Ry.  Co.,  29  Or.  539,  46  Pac.  136;  Wolf  v. 
City  &  Sub.  Ry.  Co.,  45  Or.  446,  72  Pac.  329. 
The  same  doctrine  is  announced  by  the  Su- 
preme Court  of  Wisconsin  In  the  case  of 
Cawley  v.  I^a  Crosse  City  Ry.  Co.,  101  Wis. 
152,  77  N.  W.  180,  where  Mr.  Justice  Mar- 
shall, speaking  for  the  court  said:  "The 
tlieory  upon  which  the  court  sent  this  case 
to  the  jury  on  the  subject  of  contributory 
negligence  manifestly  was  that  conceding  the 
rule  of  law  requiring  plaintiff  to  look  and 
listen,  her  testimony  that  she  did  so  was 
sufficient  to  require  the  jury  to  find  where 
the  trouble  lay,  as  If  it  were  permitted  to 
them  to  say  on  such  evidence  that  she  did  In 
fact  look  and  listen,  and  yet  did  not  see  or 
hear  the  car  that  was  unquestionably  in 
plalu  sight  and  hearing.  In  that  there  was 
a  failure  to  ob8er\-e  the  limits  beyond  which 
a  Jury  cannot  go.    They  cannot  go  beyond 


tbe  boundary  of  reasonable  probabilities  in 
determining  facts  from  evidence  without  go- 
ing into  the  realms  of  conjecture  or  perver- 
sity. This  court  has  often  held  that  the 
rule  of  law  that  requires  a  person  to  look 
and  listen  before  going  upon  a  railway  track 
requires  him  to  see  and  hear  an  approach- 
ing car  if  it  is  so  located  as  to  be  plainly 
within  view  and  hearing;  that  evidence  of 
a  person  so  circumstanced  that  he  looked,  but 
did  not  see,  or  listened,  yet  did  not  hear,  the- 
car,  if  l>elieved  at  all.  Is  only  to  establish 
contributory  negligence  by  showing  that  be 
knowingly  placed  himself  In  a  place  of  dan- 
ger. Groesbeck  v.  Railway  Co.,  93  Wis.  505, 
67  N.  W.  1120 ;  Schneider  v.  Railway  Co.,  99 
Wis.  878,  75  N.  W.  169;  Steinhofel  v.  Rail- 
way Co.,  92  Wis.  123,  65  N.  W.  852;  Haetacb 
V.  Railway  Co.,  87  Wis.  304,  58  N.  W.  393." 
The  doctrine  Is  well  settled  by  the  authori- 
ties that  when  the  evidence  given  at  the 
trial,  with  all  the  inferences  which  the  jury 
could  Justifiably  draw  therefrom,  is  insuffi- 
cient to  support  a  verdict,  and  that  such  ver- 
dict, if  returned,  ought  to  be  set  aside,  tbe 
court  shonld  not  submit  the  case  to  the  Jury, 
hut  ought  to  direct  a  verdict  for  the  defaid- 
ant  In  Pawling  v.  U.  S.,  4  Cranch  (U.  S.) 
222,  2  L.  Ed.  601,  Chief  Justice  Marshall  stalr 
ed  this  rule  as  follows:  "The  general  doc- 
trine on  a  demurrer  to  evidence  has  been 
correctly  stated  at  the  bar.  The  party  de- 
murring admits  the  truth  of  the  testimony  to 
which  he  demurs,  and  also  those  conclusions 
of  fact  which  a  jury  may  fairly  draw  from 
that  testhnony.  Forced  and  violent  inferen- 
ces he  does  not  admit;  but  the  testimony  Is 
to  be  taken  most  strongly  against  him,  and 
such  conclnsions  as  a  jury  might  justlflably 
draw  the  court  ought  to  draw."  In  Pleasants 
V  Fant  22  Wall.  (U.  S.)  121, 22  L.  Ed.  780,  Mr. 
Justice  Miller,  speaking  for  the  court  dear- 
ly and  forcibly  states  the  true  doctrine  as 
follows:  "It  Is  the  duty  of  a  court.  In  its  re- 
lation to  the  Jury,  to  protect  parties  from  un- 
just verdicts  arising  from  ignorance  of  the 
rules  of  law  and  of  evidence,  from  impulse 
of  passion  or  prejudice,  or  from  any  other 
violation  of  his  lawful  rights  in  the  conduct 
of  a  trial.  This  Is  done  by  making  plain  to 
them  the  Issues  they  are  to  try;  by  admitting 
only  such  evidence  as  is  proper  in  these  is- 
sues, and  rejecting  all  else;  by  Instructing 
them  in  the  rales  of  law  by  which  that  evi- 
dence is  to  be  examined  and  applied;  and, 
finally,  when  necessary,  by  setting  aside  a 
verdict  which  Is  unsupported  by  evidence  or 
contrary  to  law.  In  the  discharge  of  this  du- 
ty, it  is  the  province  of  tbe  court  either  be- 
fore or  after  the  verdict,  to  decide  whether 
the  plaintiff  has  given  evidence  sufficient  to 
support  or  justify  a  verdict  In  his  favor,  not 
whether  on  all  the  evidence  the  preponderat- 
ing weight  is  in  his  favor.  That  is  the  busi- 
ness of  the  jury.  But  conceding  to  all  tbe 
evidence  offered  the  greatest  probative  force 
which  according  to  the  law  of  evidence  It  is 
fairly  entitled  to,  is  it  sufficient  to  JustU;^  a 
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verdict?  If  It  does  not,  then  It  Is  the  duty  of 
the  court  after  a  verdict  to  set  It  aside  and 
grant  a  new  trial.  Must  the  court  go  through 
the  Idle  ceremony  in  such  a  case  of  submit- 
ting to  the  jury  the  testimony  on  which  plain- 
tiff relies,  when  It  is  clear  to  the  Judicial 
mind  that  if  the  jury  should  find  a  verdict 
in  favor  of  plaintiff  that  verdict  would  be  set 
aside  and  a  new  trial  had?  Such  a  proposi- 
tion Is  absurd,  and  accordingly  we  hold  the 
true  principle  to  be  that  if  the  court  is  sat- 
isfied that,  conceding  all  the  inferences  which 
the  Jui7  could  justifiably  draw  from  the  tes- 
timony, the  evidence  is  insuSiclent  to  warrant 
a  verdict  for  the  plaintiff,  the  court  should 
say  so  to  the  jury."  And  In  Bowdltch  ▼. 
Boston,  101  U.  S.  18,  25  L.  Ed.  980,  the  set- 
tled doctrine  of  the  Supreme  Court  of  the 
United  States  Is  stated  as  follows:  "It  Is 
now  a  settled  rule  In  the  courts  of  the  United 
States  that  whenever,  in  the  trial  of  a  civil 
case,  It  is  clear  that  the  state  of  the  evidence 
Is  such  as  not  to  warrant  a  verdict  for  a  par- 
ty, and  that  If  such  a  verdict  were  rendered 
the  other  party  would  be  entitled  to  a  new 
trial,  It  Is  the  right  and  duty  of  the  judge 
to  direct  the  jury  to  find  according  to  the 
views  of  the  court  Such  Is  the  constant 
practice,  and  It  is  a  convenient  one.  It  saves 
time  and  expense.  It  gives  scientific  certain- 
ty to  the  law  In  Its  application  to  the  facts, 
and  promotes  the  ends  of  justice.  Merchants' 
Bank  v.  State  Bank,  10  Wall.  (U.  S.)  604,  637, 
19  L.  Ed.  lOOS;  Improvement  Company  v. 
Mimson,  14  Wall.  (U.  S.)  442,  20  L.  Ed.  867; 
Pleasants  v.  Fant,  22  Wall.  (U.  S.)  116,  22  L. 
Ed.  780." 

In  Cawley  v.  LaCrosse  City  Ry.  Co.,  101 
Wis.  154,  77  N.  W.  181.  the  Supreme  Court 
of  Wisconsin  states  the  rule  as  follows:  "Can- 
dor compels  us  to  say  that  In  this  case  the 
learned  trial  court  api)ear8  to  have  shifted  a 
duty  onto  the  jury  which  was  plainly  judi- 
cial, and,  when  they  failed  to  discharge  It 
properly,  allowed  the  result  to  stand  as  the 
law  of  the  case.  The  jury  did  not  find  the 
fact  because  tliere  was  no  controversy  in  that 
regard.  They  said  that  the  conduct  on  the 
part  of  defendant  was  actionable  negligence, 
and  conduct  on  the  part  of  plaintiff  was  cou- 
sl.«!tent  with  ordinary  care,  when  the  proper 
application  of  well-settled  rules  of  law  would 
have  led  to  a  contrary  result.  The  peculiar 
circumstances  of  this  case  move  us  to  reitei^ 
ate,  what  has  often  before  been  said  by  this 
court,  that  though  the  rule  that  where  there 
Is  any  credible  evidence  which,  under  any 
reasonable  view  of  It,  will  sustain  a  recovery, 
and  there  Is  opposing  evidence.  It  is  for  the 
jury  to  say  where  the  truth  lies,  should  be 
firmly  adhered  to,  where  the  evidence  is  clear- 
ly susceptible  of  only  one  reasonable  infer- 
ence, the  motion  for  a  nonsuit,  or  the  direc- 
tion of  a  verdict  accordingly,  should  be  grant- 
ed as  a  matter  of  right,  which  implies  a  ju- 
dicial duty  to  decide  that  way,  and  not  to 
al)rogate  the  judicial  fimction  and  .><hift  it 
onto  the  jury.    Kinkelston  v.  Railway  Co.,  04 


Wis.  270,  68  N.  W.  1005.  A  proper  adminis- 
tration of  justice  requires  that  such  a  sit- 
uation should  be  met,  and  the  duty  involved 
be  discharged  as  contemplated  by  our  judicial 
system,  just  as  much  as  that  the  province 
of  the  Jury  to  decide  the  facts  from  the  evi- 
dence, where  there  Is  any  conflict  in  that  re- 
gard, should  not  be  Invaded  by  the  court. 
The  scope  of  judicial  duty,  and  of  that  of 
the  jury  as  well,  is  clearly  marked,  and  a 
failure  to  maintain  the  integrity  and  Inviola- 
bility of  either  Is  subversive  of  the  system 
itself,  and  tends  to  throw  doubt  upon  Its  ef- 
ficacy to  secure  the  highest  attainable  degree 
of  Justice  between  individuals,  and  to  pro- 
mote the  ends  of  good  government." 

Tested  by  these  decisions,  we  think  the  un- 
disputed testimony  shows  that  the  plaintiff 
was  guilty  of  such  contribntorr  negligence 
as  would  preclude  her  from  recovering  in  this 
case,  and  therefore  the  motion  to  direct  a 
verdict  for  the  defendant  should  have  been 
sustained.  This  is  not  a  case,  as  was  stated 
by  the  Supreme  Court  of  the  United  States  in 
Elliott  V.  Chicago,  Milwaukee  &  St  Paul 
Railway  Company,  snpra,  in  which  one,  plac- 
ed In  a  position  of  danger  through  the  n^li- 
gence  of  the  company,  confused  by  bis  sur- 
roundings, makes  [)erhaps  a  mistake  in  choice 
as  to  the  way  of  escape,  and  is  caught  in  an 
accident.  For  in  the  case  at  bar  the  plaintiff 
was  in  no  danger.  She  was  at  a  place  of  ab- 
solute safety  on  the  east  side  of  the  street  car 
track.  She  suddenly,  as  she  states,  "circled 
around"  from  a  place  of  safety  and  drove 
heedlessly  and  carelessly  over  the  track,  with- 
out looking  for  an  approaching  car  from  the 
south,  and  without  taking  the  ordinary  care 
and  precautions  that  she  was  bound  to  exer- 
cise under  the  circumstances  for  her  own 
safety.  Hence  she  was  clearly  guilty  of  con- 
tributory negligence,  as  a  matter  of  law. 

The  judgment  of  the  district  court  Is  there- 
fore reversed,  and  the  cause  remanded,  witti 
directions  to  award  a  new  trial. 

BURWELL,  J.,  who  presided  in  the  court 
below,  not  sitting;  all  the  other  Justices  con- 
curring, except  IRWIN,  J.,  absent 


BUTTS  et  al.  v.  ANDERSON  et  al. 

(Supreme  Court  of  Oklahoma.    Sept.  5,   1907.) 

New  Tbiai. — Orounds. 

The  district  cojirt  is  only  authorized  to 
Krant  new  trials  for  the  cause.s.  in  the  manner, 
and  within  the  time  set  forth  in  the  statute, 
aud  it  is  mauife.st  and  material  error  to  grant  a 
new  trial  for  the  reason  the  complaining  party 
is  unable  to  procure  any  one  who  can  transcribe 
a  deceased  stenographer's  shorthand  notes  of  the 
proci'etiings  on  the  trial. 

FEd.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  .37,  New  Trial.  S  180.] 

(Syllabus  by  the  Court.) 

Error    from    District    Court    Kingfisher 
County;  before  Justice  ('.  F.  Irwin. 
Action  by  J.  U.  Butts  and  J.  A.  Butts 
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against  Etoma  B.  Anderson  and  H-  H.  Ander- 
son. Verdict  for  plaintiffs.  From  an  order 
granting  a  new  trial,  they  bring  error.  Re- 
versed. 

P.  8.  Nagle  and  W.  A.  McCartney,  for 
plaintiffs  In  error.  D.  K.  Cunningham,  for 
defendants  in  error. 

BDRFORD,  O.  J.  OTie  plaintiffs  In  error 
brought  their  action  In  the  district  court  of 
Kingfisher  county,  Okl.,  to  recover  from  the 
defendants  In  error  upon  a  written  contract 
for  building  material  furnished  by  them  to 
the  defendants  and  for  the  enforcement  of 
a  mechanic's  lien  against  the  real  estate  upon 
which  the  building  material  had  been  nsed. 
The  defendants  In  error  answered,  first,  by  a 
general  denial,  and,  second,  by  alleging  that 
the  plaintiffs  In  error  were  dealers  in  lumber 
and  building  material  at  Kingfisher,  Okl., 
and  as  such  dealers  were  members  of  a  pool 
or  unlawful  agreement  with  other  lumber 
dealers,  in  restraint  of  trade,  and  for  such 
reason  were  not  entitled  to  recover  In  said  ac- 
tion. To  this  answer  the  plaintiffs  replied  by 
general  denial.  On  March  11, 1904,  the  cause 
was  tried  to  the  court;  a  jury  having  been 
waived  by  both  parties.  After  hearing  the 
evidence  the  court  found  for  the  plaintiffs 
and  against  the  defendants,  and  render- 
ed Judgment  in  favor  of  the  plaintiffs.  Butts 
&  Co.,  against  H.  H.  and  Emma  E.  An- 
derson, the  defendants,  for  the  sum  of  $762.- 
67,  with  Interest  at  6  per  cent  from  May 

22, ,  and  decreed  the  foreclosure  of  the 

lien  filed  by  plaintiffs.  It  appears  that  the 
clerk  failed  to  record  this  Judgment  upon  the 
Journals  of  tbe  court  until  the  13th  day  of 
March.  1905.  On  March  14,  1904,  the  defend- 
ants filed  their  motion  for  new  trial,  which 
was  by  the  court  overruled,  and  time  given 
to  make  and  serve  case  for  an  appeal.  The 
record  occupied  this  status  until  March  13, 
190!>,  at  which  time  the  defendants  filed  a 
second  motion  for  new  trial,  in  wlilch  it  was 
alleged  as  grounds  therefor  that  after  the 
trial  of  the  cause,  and  before  the  defendants 
had  been  able  to  procure  a  transcript  of  the 
evidence  submitted  on  the  trial,  the  court 
stenographer  died,  and  no  one  had  been  found 
who  was  able  to  read  bis  notes,  and  that  de- 
fendants were,  for  this  reason,  entitled  to  a 
new  trial-  This  motion  was  presented  to  the 
court  on  March  14,  19(6,  and  by  the  court 
sustained,  for  the  reason,  as  set  forth  in  the 
order  and  Judgment  of  the  court,  "that  the 
defendants  were  unable  to  get  a  transcript  of 
the  evidence  of  the  trial  held  on  March  11, 
1904,  by  reason  of  the  death  of  the  court 
stenographer,  Thomas  F.  MilUkan."  To  this 
order  granting  a  new  trial  the  plaintiffs  ex- 
cepted, and  bring  the  cause  here  on  appeal 
from  such  order. 

This  court  in  the  case  of  Weller  v.  West- 
em  State  Bank  (No.  1,917,  decided  Feb.  14, 
1907)  90  Pac.  877,  stated  the  rule  to  be  that 
orders  of  tbe  trial  court  granting  new  trials 


should  not  be  reversed  unless  It  can  be  seen 
that  the  trial  court  has  manifestly  and  ma< 
terlally  erred  with  respect  to  some  pure,  sim- 
ple, and  unmixed  question  of  law,  without 
which  error  the  ruling  of  the  court  granting 
the  new  trial  would  not  have  been  made,  yet 
where  the  question  presented  was  one  purely 
of  law,  and  the  reviewing  court  is  satisfied 
that  an  error  of  law  was  committed  by  the 
trial  court,  the  order  granting  the  new  trial 
will  be  reversed,  and  the  Judgement  reinstated. 
Applying  this  rule  to  the  case  at  bar,  what  is 
the  result? 

Our  Code  of  OlvU  Procedure  controls  tn 
such  matters.  Section  295,  Olv.  Code  (Wil- 
son's Rev.  &  Ann.  St  1903,  {  4493),  provides: 
"A  new  trial  is  a  re-examinatlon  in  the  same 
court  of  an  issue  of  fact,  after  a  verdict  by 
a  Jury,  report  of  a  referee,  or  a  decision  by 
the  court.  The  former  verdict  report  or  de- 
cision shall  be  vacated  and  a  new  trial  grant- 
ed on  the  application  of  the  party  aggrieved 
for  any  of  the  following  causes  affecting  ma- 
terially the  substantial  rights  of  such  party: 
First.  Irregularity  in  the  proceedings  of  the 
court.  Jury,  referee,  or  prevailing  party,  or 
any  order  of  the  court  or  referee,  or  abuse 
of  discretion,  by  which  the  party  was  pre- 
vented from  having  a  fair  trial.  Second. 
Misconduct  of  the  Jury  or  prevailing  party. 
Third.  Accident  or  surprise  which  ordinary 
prudence  could  not  have  guarded  against. 
Fourth.  Excessive  damages,  appearing  to 
have  been  given  under  the  influence  of  pas- 
sion or  prejudice.  Fifth.  Error  In  the  assess- 
ment of  the  amount  of  recovery  whether  too 
large  or  too  small,  where  the  action  Is  upon 
a  contract  or  for  the  injury  or  detention  of 
property.  Sixth.  That  the  verdict,  rei)ort  or 
decision  is  not  sustained  by  sufficient  evi- 
dence, or  Is  contrary  to  law.  Seventh.  Newly 
discovered  evidence,  material  for  the  party 
applying,  which  he  could  not,  with  reason- 
able diligence,  have  discovered  and  produced 
at  the  trial.  Eighth.  Error  of  law  occurring 
at  the  trial,  and  excepted  to  by  the  party 
making  the  application."  By  the  provisions 
of  section  4497,  the  maximum  time  In  which 
any  proceedings  may  be  commenced  for  the 
granting  of  a  new  trial  is  one  year  from  the 
date  final  Judgment  was  rendered.  The  cause 
for  which  the  court  granted  a  new  trial  does 
not  even  remotely  come  within  any  of  the 
causes  set  forth  In  section  4493  for  which  the 
trial  court  may  grant  a  new  trial. 

The  next  statutory  provision  In  relation  to 
new  trials  is  section  4760,  Wilson's  Rev.  & 
Ann.  St.  1903,  which  is  as  follows:  "The  dis- 
trict court  shall  have  power  to  vacate  or 
modify  Its  own  Judgments  or  orders,  at  or 
after  the  term  at  which  such  Judgment  or 
order  was  made:  First  By  granting  a  new 
trial  for  the  cause,  within  the  time  and  in 
the  manner  prescribed  in  section  two  hun- 
dred and  ninety-nine.  Second.  By  a  new 
trial  granted  lu  proceedings  against  defend- 
ants constructively  summoned  as  provided  in 
section  seventy-eight     Third.  For   mistake^ 
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neglect  or  omleslon  of  the  clerk,  or  Irregular- 
ity In  obtaining  a  judgment  or  order.  Fourth. 
For  fraud  practiced  by  the  successful  par*y 
in  obtaining  the  Judgment  or  order.  Fifth, 
For  erroneous  proceedings  against  an  infant, 
or  a  person  of  unsound  mind,  where  the  con- 
dition of  such  defendant  does  not  appear  in 
the  record,  nor  the  error  in  the  proceedings. 
Sixth.  For  the  death  of  one  of  the  parties  be- 
fore the  judgment  In  the  action.  Serenth. 
For  nnavoldable  casualty  or  misfortune, 
preventing  the  party  from  prosecuting  or  de- 
fending. Eighth.  For  errors  In  a  judgment 
shown  by  an  Infant  in  twelve  months  after 
arriving  at  full  age,  as  prescribed  In  section 
four  hundred  and  four.  Ninth.  For  taking 
Judgments  upon  warrants  of  attorney  for 
more  than  was  due  to  the  plaintiff  when  the 
defendant  was  not  summoned  or  otherwise 
legally  notified  of  the  time  and  place  of  tak- 
ing such  Judgment."  These  several  provi- 
sions embrace  the  causes  for  which  the  dis- 
trict court  may  set  aside  its  judgments  and 
grant  new  trials.  The  causes  for  which  a 
court  may  grant  new  trials  are  for  errors  or 
omissions  occurlng  prior  to  the  rendition  of 
Judgment,  except  for  newly  discovered  evi- 
dence after  the  trial,  for  which  cause  the 
Judgment  may  be  vacated  and  a  new  trial  or- 
dered. 

In  the  case  under  consideration  the  cause 
was  regularly  tried  and  judgment  rendered. 
The  motion  for  new  trial  was  filed  long  after 
Judgment,  and  was  based  upon  statutory 
grounds;  but  no  statutory  grounds  were 
found  to  exist.  It  is  true  the  cleric  had  failed 
to  record  the  Judgment;  but  this  did  not  go 
to  the  merits  of  the  controversy,  or  affect 
any  substantial  right  of  the  defendants.  The 
court  had  the  power  at  any  time  to  cause  its 
clerk  to  make  a  record  of  the  judgment  it 
had  rendered,  and  if  the  court  had  rendered  a 
judgment,  and  It  is  conceded  by  both  parties 
that  the  Judgment  was  regularly  rendered  on 
the  11th  day  of  March,  1904,  and  the  clerk 
failed  to  record  such  Judgment,  it  was  the 
duty  of  the  court  to  direct  the  clerk  to  prop- 
erly record  its  proceedings,  and  this  could  be 
and  was  in  fact  done  nunc  pro  tunc.  The 
cause  upon  and  for  which  the  court  set  aside 
Its  judgment  was  that  after  the  trial,  and  aft- 
er the  Judgment  had  been  rendered,  the  court 
stenographer  who  took  the  shorthand  notes 
of  the  trial  had  died,  and  the  defendants,  de- 
siring to  appeal  the  case,  could  find  no  one 
who  could  transcribe  the  shorthand  notes  of 
the  deceased  stenographer.  We  know  of  no 
law,  nor  have  we  been  advised  of  any,  which 
empowers  the  court  to  grant  a  new  trial  be- 
cause of  the  inability  of  the  Judgment  del)tor 
to  procure  his  record  or  prosecute  his  ap- 
peal. The  law  provides  that  the  party  desir- 
ing to  take  an  appeal  will  prepare  a  ca.se, 
s(>tting  out  substantially  so  much  of  the  rec- 
ord as  will  make  apparent  the  errors  relied 
uiwn,  and  the  service  of  his  prepared  case 
upon  the  adverse  party,  who  may.  if  not  sat- 
isfied with  its  contents,  propose  such  amend- 


ments as  he  may  deem  necessary,  and  upon 
proper  notice  by  either  party  the  court  will 
settle  the  case.  Upon  such  a  case  he  may  file 
his  petition  in  error  and  have  the  judgment 
complained  of  reviewed  by  the  appellate 
court.  While  the  law  contemplates  that  ei- 
ther party  may  have  the  stenographer  to 
transcribe  his  shorthand  notes,  upon  payment 
of  the  necessary  fees  therefor,  it  does  not  con- 
template that  such  is  the  only  method  of  pr&> 
paring  a  record  for  a  case  made. 

Fver  since  courts  of  record  have  been  es- 
tablished and  courts  of  appeals  authorized  to 
review  the  proceedings  whereby  judgments 
have  been  obtained,  records  have  been  pre- 
pared, the  oral  testimony  of  witnesses  repro- 
duced in  writing,  and  the  rulings  of  the  court 
and  exceptions  thereto  saved,  and  it  is  only 
within  the  past  quarter  of  a  century  that 
shorthand  reporters  have  been  known  to  the 
courts.  It  Is  a  manifest  injustice  to  the  plain- 
tiff in  this  case  to  have  his  judgment  vacated 
and  a  new  trial  ordered,  not  for  any  error  in 
the  proceedings  or  mistake  of  the  parties  or 
court  officers,  but  because,  long  after  the 
Judgment  was  rendered,  a  condition  arose  by 
which  the  dissatisfied  party  was  unable  to 
perfect  an  appeal  from  a  Judgmoit  which  this 
court  must  presume  was  right  and  just.  Tile 
district  court  erred  upon  a  pure  and  simple 
question  of  law,  and  granted  a  new  trial 
without  cause,  when  it  was  in  duty  iMund  to 
overrule  the  motion. 

The  ruling  and  order  of  the  court  sustain- 
ing the  motion  and  granftlng  a  new  trial  is 
reversed,  set  aside,  and  vacated,  and  the  said 
motion  for  new  trial  is  overruled,  at  the  costs 
of  the  defendants  in  error;  and  said  judgment 
is  reinstated  In  full  force  and  effect  as  orig- 
inally rendered  and  entered.  AH  the  Jus- 
tices concur,  except  IRWIN,  J.,  who  tried 
the  case  below,  not  sitting. 


ALLEN   DUDLEY  &   CO.   v.   CLEVENGEn 

et  al. 
(Supreme  Court  of  Oklahoma.    Sept.  5,  1907.) 

1.  Shertffs— Fees  and  Costs— Return — Cos- 

CLUSIVENESS. 

The  return  of  a  ohpriff  on  an  order  of 
replevin  is  conclusive  and  binding  against  him ; 
and  where  he  shows  by  his  return  that  be  de- 
livered cattle  seized  by  him  under  the  writ  to 
the  defendant,  with  the  consent  of  the  plaintiff, 
within  10  days  after  taking  such  property  under 
such  writ,  he  cannot  he  allowed  as  a  part  of  the 
costs  of  tile  case  for  feeding  and  caring  for  such 
cattle  for  a  period  of  TO  days. 

2.  Same— Expenses  in  Replevin. 

Where  a  sheriff  takes  charge  of  property 
under  an  order  of  replevin,  he  can  only  1^  al- 
lowed for  caring  for  the  same  during  the  time 
that  he  is  in  possession  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  4.3.  Sheriffs  and  Constables,  {  72.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Canadian  Coun- 
ty ;    before  Justice  C.  F.  Irwin. 
1     Action  by  Allen  Dudley  &  Co.  against  (X 
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M.  Clevenger  and  A.  Balrd.  Judgment  for 
defendiints,  and  plaintiffs  bring  error.  Re- 
versed and  remanded. 

Blake,  Blake  St  Low,  for  plaintiff  In  error. 
J.  W.  Clark,  H.  L.  Fogg,  and  W.  L.  Baxter, 
for  defendants  In  error. 

BtJRWELL,  J.  The  plaintiffs,  Allen  Dud- 
ley and  S.  L.  Dudley,  partners  doing  business 
as  Allen  Dudley  &  Co.,  on  February  2,  1904, 
commenced  an  action  against  O.  M.  Clevenger 
and  A.  Baird  for  the  possession  of  63  bead 
of  cattle  in  tbe  district  court  of  Canadian 
county.  On  the  4th  day  of  February,  1904, 
having  filed  the  necessary  afiSdavlt  and  bond, 
the  clerk  of  the  court  Issued  a  writ  of  re- 
plevin for  these  cattle,  which  was  placed  in 
the  hands  of  the  sheriff,  who  duly  served  the 
same  on  February  5,  1904,  by  taking  posses- 
sion of  the  cattle.  The  sheriff  retained  pos- 
session of  these  cattle  for  24  hours,  and  at 
the  end  of  that  time  delivered  them  to  the 
defendant  O.  M.  Clevenger,  with  the  consent 
of  the  plaintiffs*  attorney.  On  November  21, 
1904,  the  action  was  dismissed  by  plaintiffs 
at  plaintiffs'  cost  On  November  26, 1904,  the 
sheriff  filed  in  the  clerk's  office  a  bill  for 
feeding  and  caring  for  these  cattle,  which, 
omitting  the  caption,  was  as  follows: 

Sheriff's  costs  for  feeding  and  pastur- 
ing cattle  replevined  in  the  above-en- 
titled case: 

Feeding  fifty-nine  head  for  70  days  at 
15^.  per  head  per  day $619  50 

Pasturing  ditto  for  S'/^  months  at 
50^.  per  bead  per  mo 103  23 

$822  73 
3.  C.  OranuD,  SheritF. 

This  bill  was  taxed  as  costs  by  the  court 
against  the  plaintiffs.  A  motion  was  filed  to 
retax  the  coats,  which  was  overruled,  and  the 
plaintiff  api)eal3  from  such  order;  and  the 
only  question  pre-sented  by  the  appeal  Is  the 
allowance  of  this  Item  of  $822.73  to  the  sher- 
iff for  caring  for  the  cattle. 

Section  4352,  Wilson's  Ann.  St.  Okl.,  .pro- 
vides for  the  filing  of  the  afl[idavlt  of  replevin 
and  what  such  affidavit  shall  contain ;  and 
section  4353  fixes  the  conditions  of  the  re- 
plevin bond;  and  then  section  4354  refers  to 
the  order  or  writ  of  replevin.  We  here  quote 
it,  together  with  other  sections  of  the  statutes 
In  relation  thereto: 

"Sec.  4354.  The  order  for  the  delivery  of  the 
property  to  the  plaintiff  shall  be  addressed 
and  delivered  to  the  sheriff.  It  shall  state 
the  names  of  tlie  parties,  the  court  In  which 
the  action  is  brought,  and  command  tbe  sher- 
iff to  take  the  property,  describing  it,  and 
deliver  It  to  the  plaintiff,  and  to  make  return 
of  the  order  on  a  day  to  be  named  therein." 

"Sec.  4356.  The  sheriff  shall  execute  the  or- 
der by  taking  the  property  therein  mentioned. 
He  shall  also  deliver  a  copy  of  the  order  to 
the  person  charged  with  tbe  unlawful  de- 
tainer of  the  property,  or  leave  such  copy  at 
bis  usual  place  of  residence. 


"Sec.  4357.  If  within  twenty-fotir  hours 
after  service  of  the  copy  of  the  order,  there 
is  executed  by  one  or  more  sufficient  sureties 
of  the  defendant,  to  be  approved  by  the  sher- 
iff, an  undertaking  to  tbe  plaintiff.  In  not 
less  than  double  the  amount  of  the  value  of 
the  property,  as  stated  In  the  affidavit  of  tbe 
plaintiff,  to  the  effect  that  the  defendant  will 
deliver  the  property  to  the  plaintiff.  If  such  de- 
livery be  adjudged,  and  will  pay  all  costs 
and  damages  that  may  be  awarded  against 
him,  the  sheriff  shall  return  the  property  to 
the  defendant.  If  such  undertaking  be  not 
given  withhi  twenty-four  hours  after  service 
of  the  order,  the  sheriff  shall  deliver  the 
property  to  the  plaintiff. 

"Sec.  4358.  The  plaintiff  may,  within  twen- 
ty-four hours  from  the  time  the  undertaking 
referred  to  in  tbe  preceding  section  is  given 
by  the  defendant,  give  notice  to  the  sheriff 
that  he  excepts  to  the  sufficiency  of  the  sure- 
ties. If  he  fail  to  do  so,  he  must  be  deemed 
to  have  waived  all  objections  to  them.  When 
the  plaintiff  excepts,  the  sureties  must  Justi- 
fy, upon  notice,  as  bail  on  arrest  The  sheriff 
or  other  officer  shall  be  .responsible  for  the 
sufficiency  of  the  sureties  until  tbe  objection 
to  them  is  waived,  as  above  provided,  or  un- 
til they  Justify." 

From  these  sections  of  the  statutes  it  will 
be  observed  that  the  law  directs  the  sheriff 
to  seize  the  property,  and,  if  the  defendant 
fails  to  execute  a  bond,  within  24  hours  after 
the  service  of  the  writ,  conditioned  for  the 
delivery  of  the  property  to  the  plaintiff,  if 
such  delivery  be  adjudged,  the  sheriff  shall 
deliver  the  property  to  the  plaintiff;  but  if 
the  defendant  executes  such  bond,  then  the 
plaintiff  has  24  hours  in  which  to  exc^t  to 
the  sureties.  This  makes  48  hours  that  the 
sheriff  may  bold  the  property  replevined; 
and.  If  be  desires,  he  may  also  hold  it  a  rea- 
sonable length  of  time  after  this,  to  afford 
the  sureties  an  opportunity  to  Justify,  aod 
during  all  of  this  time  he  is  entitled  to  charge 
up  as  costs  in  the  case  the  expenses  of  caring 
for  such  property.  But  the  law  does  not  con- 
template that  the  sheriff  shall  remain  in 
possession  of  property  seized  by  him  in  re- 
plevin actions  for  a  long  period  of  tlme^  cov- 
ering weeks  and  months.  Under  the  statutes 
above  quoted  either  the  plaintiff  or  the  de- 
fendant should  be  given  possession  of  the 
property  within  a  few  days  at  most  after  its 
seizure  by  the  sheriff.  It  is  true  that  the 
parties  to  the  suit  might  stipulate  as  to  what 
may  be  done  with  the  property,  and  such 
agreement  would  be  binding.  If  the  property 
Is  retained,  or  delivered  to  some  one  else,  by 
virtue  of  an  agreement,  the  return  of  the 
sheriff  should  show  that  fact  The  sheriff's 
return  should  always  show  what  he  has  done 
with  the  property. 

Turning  to  the  record  in  the  case  under 
consideration,  we  find  that  the  sheriff  states 
in  his  return  to  the  order  of  replevin  that  he 
received  the  same  on  February  4,  1904,  and 
served  It  by  taking  into  his  possession  the 
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property  in  controversy,  describing  It,  and 
then  states  that,  "after  keeping  the  same  for 
the  period  of  24  hours,  I  delivered  the  above- 
described  property  to  O.  M.  Clevenger,  with 
consent  of  attorney  for  plaintiff."  The  return 
Is  duly  signed  by  the  sheriff,  and  was  filed 
In  the  ofiBce  of  the  clerk  of  the  court  on  Feb- 
ruary 15,  1904,  or  10  days  after  the  order  of 
replevin  was  received  by  him.  This  return 
shows  that  the  sheriff  returned  the  property 
to  the  defendant  O.  M.  Clevenger,  with  the 
consent  of  the  attorney  for  the  plaintiff,  and 
this  delivery  of  the  property  to  the  defendant 
could  not  have  been  later  than  February  15, 
1904,  for  that  is  the  day  on  which  the  return 
was  filed  with  the  clerk  of  the  court.  If 
this  return  Is  true,  the  sheriff  could  not  have 
had  possession  of  the  cattle  for  a  period  of 
70  days,  for  which  he  put  In  his  claim.  The 
expense  bill  for  caring  for  these  cattle  la 
not  accompanied  with  any  explanation  or 
showing  as  to  why  It  should  be  allowed.  Un- 
der the  return  made  by  the  sheriff,  in  no  cir- 
cumstances could  he  charge  for  caring  for 
these  cattle  for  a  period  of  more  than  10 
days.  He  took  charge  of  them  on  February 
5,  1904,  and  delivered  them  to  the  defendant 
O.  M.  Clevenger  before  making  his  return  on 
February  15,  1904.  A  fair  interpretation  of 
his  return  is  that  he  delivered  the  cattle  to 
the  defendant  Immediately  after  the  expira- 
tion of  24  hours. 

Under  the  law  the  sheriff  is  bound  by  his 
return.  In  18  Ency.  of  Pleading  and  Prac- 
tice, p.  981,  the  law  is  stated  as  follows :  "It 
is  the  general  rule  that,  when  an  officer's  re- 
turn comes  in  question  In  a  proceeding  where- 
in rights  may  be  based  thereon  as  agnlnst  the 
officer,  he  may  not  be  heard  to  contradict  It" 
— citing  authorities.  In  the  case  of  Cox  et  al. 
V.  Patten  et  al.  (Tex.  Civ.  App.)  66  S.  W.  64, 
the  Court  of  Civil  Appeals  for  the  state  of 
Texas,  In  a  case  where  a  sheriff  was  sued 
for  conversion,  said :  "In  an  action  against  a 
sheriff  for  conversion  of  cotton  sold  under 
execution,  the  sherifTs  return  Indorsed  on 
the  execution,  showing  a  levy  upon  the  cotton, 
precludes  him  from  denying  the  legality  of 
such  levy."  The  Supreme  Court  of  Colorado, 
in  the  case  of  People,  to  Use  of  Kenfleld,  v. 
Finch  et  al.,  19  Colo.  App.  512,  76  Pac.  1120, 
in  discussing  the  effect  of  an  officer's  return, 
said :  "Did  the  facts  pleaded  In  the  second, 
third,  and  fourth  defenses  constitute  a  de- 
fense to  the  cause  of  action  alleged  In  the 
complaint?  As  to  the  second  defense:  Bish- 
op V.  Poundstone,  11  Colo.  App.  73,  .52  Pac. 
222,  was  an  action  against  a  constable  and 
his  sureties  uiJon  his  official  bond  for  damages 
by  reason  of  the  unauthorized  release  by 
the  constable  of  property  levied  upon  under 
writs  of  attachment.  The  constable's  return 
on  the  writs  was  that  he  had  levied  upon 
the  property  and  afterwards  release<l  It. 
At  the  trial  the  constable  was  permitted  to 
testify  in  contradiction  of  his  return  upon 
the  attachment  writs.    The  court  said :   'The 


officer  was  concluded  by  his  returns,  as  were 
also  the  sureties  on  his  bond,  and  the  evi- 
dence was  inadmissible.  An  incorrect  return 
may  be  amended,  so  as  to  show  the  facts; 
but  the  amendment  must  l>e  made  in  the 
cause  in  which  the  writ  issued,  and,  when 
made,  it  becomes  the  return.  Except  upon 
application  to  vacate  or  amend  in  the  court 
having  jurisdiction  of  the  writ,  the  incor- 
rectness of  the  return  cannot  be  shown  by 
the  officer,  or  by  the  parties  or  privies  to 
the  suit  Freeman  on  Executions,  f{  305. 
366.  If  the  return  of  an  officer  did  not,  as 
against  himself  and  all  parties  conne<'ted 
with  the  litigation,  import  absolute  verity, 
the  records  of  the  courts  would  be  unreliable, 
and  the  administration  of  Justice  Involved 
in  uncertainty  and  confusion.' " 

The  authorities  are  practically  uniform  in 
holding  that  an  officer  is  concluded  by  bis 
return.  The  return  may  be  amended;  but. 
whatever  the  return,  it  is  conclusive  as 
against  the  officer  making  it  Therefore  it 
necessarily  follows  that  the  trial  court  com- 
mitted reversible  error  when  it  allowed  the 
sheriff  for  feeding  and  caring  for  the  cattle 
seized  by  him  under  the  order  of  replevin  for 
a  period  of  70  days,  when  the  sherlfiTs  return 
ufflnnntlvely  shows  that  he  could  not  liave 
had  the  cattle  in  his  possession  for  a  period  to 
exceed  10  days.  If  the  return  made  by  the 
sheriff  was  incorrect,  he  should  have  obtained 
leave  of  court  and  corrected  it.  Without  sncii 
amendment,  he  is  bdund  by  the  recitations 
therein.  It  is  iMssible  that  the  sheriff  is  en- 
titled to  comi)en8ation  for  keeping  these  cat- 
tle for  the  period  that  elapsed  between  the 
time  be  made  the  levy  and  the  filing  of  the 
return.  His  return  shows  no  expense  there- 
for; but,  desiring  that  full  Justice  may  i>e 
done,  instead  of  entering  Judgment  on  the 
record  as  presented,  the  case  will  he  reversed 
and  remanded,  with  direction  to  disallow  ait 
of  the  Item  of  $822.75  for  feeding  and  pastur- 
ing the  cattle  in  question,  unless  the  sheriff 
shows  himself  entitled  thereto  under  the 
rules  stated  in  this  opinion. 

It  is  so  ordered.  All  the  Justices  concur- 
ring, except  lUWIX,  J.,  who  presided  at  the 
trial  below,  not  sitting. 


MOORE  et  al.  v.  LINN  et  al. 
(Supreme  Court  of  Oklahoma.    Sept.  5,  1907.> 

1.  Public  Lands  — Homestead  Entry  —  Re- 
linquishment—Rights  OF  SrBSEQUE.\T 
Entbtman. 

Where  one  sows  wheat  on  land  embraced 
in  a  hompstead  entry  under  a  contract  that  he  is 
to  have  two-thirds  of  the  crop  and  the  entryman 
one-third,  and  before  the  maturity  of  the  crop 
the  entryman  sells  big  improvements  and  grow- 
ing crops  to  another  and  relinquishes  his  home- 
stead entry,  so  that  such  other  person  may  file 
on  the  land,  and  such  other  person  files  on  the 
land,  he  acquires,  not  only  the  right  of  posses- 
sion to  the  land  itself,  but  also  title  to  all  im- 
provements and  growing  crops  thereon. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig^ 
vol.  41,  Public  Lands,  i  1()2.] 
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2.  Cbops  —  Cboppeb's    Contract  —  Relation 
Cheated. 

A  cropper's  contract,  whereby  one  agrees 
to  cultivate  the  land  of  another  and  is  to  re- 
ceive as  compensation  therefor  a  share  of  the 
crops  grown,  does  not  create  the  relation  of 
landlord  and  tenant.  Except  where  it  is  other- 
wise provided  therein,  such  a  contract  grants 
possession  of  the  land  only  as  an  incident  to  the 
work  that  is  to  be  performed,  and  confers  no 
general  right  of  occupancy  of  and  control  ove* 
the  land  cultivated. 

[E>1.  Note.— For  cases  In  point,  see  C^nt.  Dig. 
vol.  15,  Crops,  f$  6,  7.] 

3.  Appeai<— Review— Hasuless  Ebbob. 

Error  committed  by  a  trial  court  in  ex- 
cluding a  written  instrument  from  evidence  will 
not  justify  a  reversal  of  the  judgment,  when 
secondary  evidence  is  received  in  lieu  thei-eof, 
and  it  is  apparent  that  the  party  offering  such 
instrument  was  not  prejudiced  by  its  exclusion : 
the  facts  sought  to  be  established  thereby  and 
proven  by  parol  evidence  not  being  disputed. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Digi 
vol.  3,  Appeal  and  Error,  f  4161.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kiowa  County ; 
before  Justice  Frank  B.  Gillette. 

Action  by  George  W.  Linn  and  W.  J.  Spice 
against  C.  E.  Moore  and  A.  U.  Prough.  Judg- 
ment for  plafutlfTs,  and  defendants  bring  er- 
ror.    Reversed. 

Keys,  Ruramons  &  Cline,  for  plaintiffs  In 
error.  J.  R.  Hunter,  for  defendants  In  er- 
ror. 


BURWELL,  J.  One  John  T.  Shaw,  while 
in  possession  of  a  tract  of  laud  on  which  he 
bad  filed  a  homestead  entry,  which  was  still 
in  force,  entered  Into  a  contract  with  the 
plaintiffs  below,  George  W.  Linn  and  W.  J. 
Spice,  wherein  they  agreed  to  sow  36  acres 
of  this  land  to  wheat  and  to  harvest  the 
same;  they  to  receive  two- thirds  of  the 
wheat  and  Shaw  was  to  receive  one-third. 
The  contract  was  in  writing,  but  not  filed  or 
recorded  In  the  office  of  the  register  of  deeds. 
It  Is  as  follows;  "Territory  of  Oklahoma, 
Kiowa  County — sa.:  This  agreement,  made 
and  entered  into  this  fifteenth  day  of  Octo- 
ber, 1902,  by  John  T.  Shaw,  party  of  the 
first  part,  and  W.  J.  Spice  and  6.  W.  Linn, 
parties  of  the  second  part,  witnesseth :  That 
parties  of  the  second  part  are  to  prepare 
and  sow  Into  wheat  all  the  plowed  ground, 
located  in  a  body  on  southeast  quarter  of 
southeast  quarter  of  Sec.  34,  Twp.  6  north, 
range  17  west  I.  M.,  making  approximately 
30  acres,  more  or  less.  That  said  second 
parties  are  to  furnish  the  seed,  cut  the  same 
when  ready,  and  put  Into  shock,  or.  If  headed, 
to  put  into  stack,  all  free  of  expense  to  first 
party.  That  second  parties  are  to  hare  % 
(two-thirds)  and  first  party  %  (one-third), 
said  wheat  to  be  divided  either  in  shock, 
stack,  or  when  threshed,  to  be  agreed  upon 
by  all  parties  hereafter;  but  it  Is  especially 
understood  and  agreed  by  all  parties  hereto 
that  said  party  of  first  part  will  bear  bis 
part  of  expense  In  threshing  (which  is  one- 
third),  and  that  when  second  parties   are 


ready  to  thresh  said  grain  that  the  first  party 
or  his  authorized  agent  will  be  on  hand  to 
care  for  his  said  share  of  grain.  Dated  at 
Blackwell,  O.  T.,  October  15.  1902.  John 
T.  Shaw,  Party  of  First  Part  W.  J.  Spice, 
Geo.  W.  Linn,  Parties  of  Second  Part.  Wlt- 
nes.s  to  signature  party  of  second  part:  L. 
A.  Shaw."  The  wheat  was  sown,  and  on 
January  31,  1003,  the  appellant,  Moore,  filed 
a  homestead  entry  on  the  land.  The  appel- 
lees, Linn  and  Spice,  when  harvest  time 
came,  offered  to  cut  and  care  for  the  wheat 
under  the  contract,  but  Moore  refused  to 
let  them  go  on  the  place,  but  cut  the  wheat, 
through  his  employe,  A.  H.  Prough;  and 
Linn  and  Spice  commenced  this  action  to 
replevin  the  wheat,  and  Judgment  was  ren- 
dered in  their  favor  for  the  delivery  of  the 
wheat,  or.  If  the  property  be  not  returned, 
then  that  they  have  judgment  for  |140  and 
costs,  taxed  at  $73.90. 

The  plaintiffs  in  this  case  should  not  have 
recovered.  When  the  entryman,  Shaw,  re- 
linquished back  to  the  government,  the  gov- 
ernment took  the  land  free  from  any  bur- 
dens of  any  kind.  Shaw  could  not  make  a 
contract  which  would  In  any  way  prevent 
the  government  from  conveying  to  any  other 
IM>rson  an  absolute  estate  and  full  and  com- 
plete po.ssession.  Linn  and  Spice  could  not 
acquire  rights  to  occupy  the  land  greater 
than  the  rights  of  Shaw.  Under  the  law 
Shaw  could  voluntarily  relinquish  the  land, 
or  the  government  might  cancel  the  entry 
for  failure  on  his  part  to  comply  with  the 
law.  In  either  event  the  government  would 
not  only  become  reinvested  with  the  absolute 
right  of  possession,  but  the  legal  title  to  the 
growing  crops  would  revert  to  the  govern- 
ment, because  growing  crops.  In  the  absence 
of  contract,  pass  with  the  conveyance  of 
real  estate ;  and  it  has  been  held  that  where 
the  government  sells  land  to  one,  or  permits 
one  to  file  a  homestead  entry  on  a  piece  of 
government  land,  the  purchaser  or  entry- 
man  not  only  acquires  the  absolute  right  of 
possession,  but  also  title  to  all  Improvements 
and  growing  crops  thereon.  Floyd  v.  Ricks, 
14  Ark.  286,  58  Am.  Dec.  374;  Rasor  v. 
Quails,  4  Blackf.  (Ind.)  286,  30  Am.  Dec.  658; 
Boyer  V.  Williams,  5  Mo.  335,  32  Am.  Dec. 
324;  Reservation  State  Bank  v.  Ilolst,  17 
S.  D.  240,  05  N.  W.  931,  70  L.  R.  A.  799; 
Hlatt  V.  Brooks,  17  Neb.  33,  22  N.  W.  73.  As 
between  Shaw  and  the  plaintiffs  the  con- 
tract could  be  enforced;  but  It  could  not  be 
enforced  as  against  the  United  States  after 
the  cancellation  of  Shaw's  entry,  or  as 
against  a  subsequent  entryman.  When  the 
appellees  planted  the  wheat,  they  took  chan- 
ces on  tbe  entry  of  Shaw  being  canceled  be- 
fore the  harvesting  of  the  same.  If  this  con- 
tract can  be  enforced,  then  one  may  make  a 
valid  lease  for  a  term  of  years,  wiiereby  he 
may  plant  the  entire  tract  embraced  in  a 
homestead  entry  to  fruit  trees,  paying  there- 
for one-third  of  the  fruit,  and  hold  the  same 
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as  against  the  United  States  or  Its  grantees 
until  the  expiration  of  the  lease,  although 
the  eutryman  falls  to  comply  with  the  law 
and  the  entry  Is  canceled  shortly  after  the 
lease  began  to  run.  The  difference  between 
such  a  case  and  the  one  under  consideration 
is  of  time  only,  and  not  In  principle.  When 
Shaw's  entry  was  canceled,  the  rights  of 
Linn  and  Spice  In  the  growing  crops  were 
forfeited  to  the  government,  the  same  as 
those  of  Shaw. 

There  is  one  other  reason  why  the  appel- 
lees must  fail  to  recover.  The  contract  to' 
question  is  not  a  lease  of  the  land  sowed  to 
wheat.  The  contract  nowhere  provides  that 
the  possession  of  the  land  shall  be  In  the 
appellees  until  the  harvesting  of  the  crop. 
The  contract  is  simply  an  ordinary  cropper's 
contract,  which  the  courts  have  almost  uni- 
versally held  does  not  create  the  relation  of 
landlord  and  tenant.  In  volume  18  of  the 
Am.  &  Eng.  Enc.  of  Law  (2d  Ed.),  at  page 
173,  It  Is  said:  "The  question  whether  an 
agreement  constitutes  a  lease  or  an  occupan- 
cy on  shares  has  chiefly  arisen  In  the  case  of 
agreements  relating  to  farming  lands,  where- 
by one  party  agrees  to  cultivate  the  land  and 
is  to  receive  as  compensation  therefor  a 
share  of  the  crops  grown.  Under  such  an 
agreement  the  relation  of  the  parties  Is  not 
that  of  landlord  and  tenant" — citing  a  long 
list  of  cases  from  Alabama,  Arizona,  Arkan- 
sas, Connecticut,  Delaware,  Georgia,  Illinois, 
Iowa,  Massachusetts,  Michigan,  Minnesota, 
Mississippi,  Missouri,  New  Jersey,  New  York, 
and  other  states.    As  to  whether  or  not  the 


appellees  could  recover  damages  from  Shaw 
we  express  no  opinion;  but  they  could  not 
recover  from  Moore  and  Prough  the  value 
thereof.  As  far  as  Prough  was  concerned, 
he  was  only  the  employ^  of  Moore.  He  re- 
ceived no  part  of  the  grain,  and  th^-efore 
neither  legally  nor  equitably  should  pay  for 
the  same.  Contracts  to  pay  for  improve- 
ments placed  upon  a  tract  of  land  by  one 
entryman  with  anotlier.  In  consideration  of 
the  former  relinquishing  in  order  that  the 
latter  might  file  on  the  same  land,  have  been 
upheld;  but  that  Is  not  this  case.  Moore 
agreed  to  pay,  and  paid,  the  original  entry- 
man,  Shaw,  $1,300  for  his  improvements,  and 
the  wheat  in  question  was  growing  on  tlie 
land  at  the  time,  and  Moore  had  no  knowl- 
edge that  the  appellees  claimed  any  interest 
therein  until  he  had  filed  his  homestead  eo- 
try  on  the  land. 

It  is  also  contended  that  the  trial  court 
committed  error  in  refusing  to  admit  in  evi- 
dence Moore's  homestead  filing  receipt  We 
are  of  the  opinion  that  the  instrument  should 
have  been  admitted;  but  the  appellant  suf- 
fered no  injury  by  reason  of  the  exclusion 
thereof,  because  the  witnesses  were  permit- 
ted to  testify  fully  regarding  such  entry,  and 
the  testimony  in  relation  thereto  was  not 
disputed. 

For  the  reasons  stated,  the  judgment  of 
the  lower  court  is  hereby  reversed,  and  the 
appellees'  cause  of  action  dismissed,  at  their 
cost.  AH  of  the  Justices  concurring,  except 
GILLETTE,  J.,  who  presided  at  the  trial 
below,  not  sitting,  and  IRWIN,  J.,  absoit. 
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(76  Kan.  3iS) 

BERRY  V.  CRAIG. 

(Supreme  Court  of  Kansas.    July  6,  1907.    Ke- 

hearing  Denied  Oct  14,  1907.) 

Action  — JoiNDEB   of   Causes  of   Action  — 
Beokebs— Suit  for  Commissions. 

In   a   suit   for  commission,  a  real   estate 
broker  may  join  a  count  for  ttie  reasonable  value 
of   his  services   with   a   count   based   upon  an 
express  contract  to  pay  a  stated  commission. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Morris  County ; 
O.  L.  .Muore,  Judge. 

Action  by  W.  O.  Craig  against  Carrie  Berry. 
Judgment  for  plaintiff,  and  defendant  brlngb 
error.    Affirmed. 

Tbad  B.  Landon,  L.  B.  Kellogg,  and  Frank 
P.  Sebree,  for  plaintiff  In  error.  £.  H. 
Gamble,  for  defendant  In  error. 

BUKCH,  J.  Carrie  Berry  owned  a  stock 
ranch  lying  In  Morris  and  Ctiase  counties. 
H.  S.  Boice  of  Kansas  City,  Mo.,  was  her 
general  agent.  As  a  result  of  negotiations 
■with  Bolce,  W.  O.  Craig,  a  real  estate  agent 
of  Kansas  City,  Mo.,  undertook  to  find  a  pur- 
chaser for  the  ranch.  He  employed  T.  Mor- 
ris of  Alma  to  assist,  agreeing  to  divide  the 
commission  with  him.  Morris  enlisted  tint 
aid  of  Fred  Miller  and  Henderson  Bros.,  also 
of  Alma.  Miller  brought  the  land  to  the  at- 
tention of  P.  H.  Dunn  and  Hercule  Pessemier, 
of  St.  Marys.  Miller  and  Dunn  Tlsited  the 
land  with  the  expectation  of  purchasing  an 
interest  in  it  with  Pessemier,  but  they  aban- 
doned their  porirase  to  buy,  and  Pessemier 
finally  purchased  direct  from  Bolce.  Craig 
sued  Berry  for  his  commission,  and  recover- 
ed. Numerous  errors  are  assigned,  but  they 
may  all  be  dlsi)osed  of  briefly. 

The  petition  contained  two  counts.  In  the 
first  it  was  alleged  that  the  plaintiff  was 
employed  to  find  a  purchaser,  that  be  did  so, 
and  that  his  services  were  reasonably  worth 
a  stated  sum.  The  second  cotmt  alleged  that 
the  defendant's  agent  promised  to  pay  the 
sum  named  as  a  commission  for  the  services 
rendered.  At  the  beginning  of  the  trial,  the 
defendant  moved  the  court  to  require  the 
plaintiff  to  elect  between  the  two  counts,  but 
the  motion  was  overruled,  evidence  was  in- 
troduced in  support  of  each,  and  the  claim 
in  each  was  submitted  to  the  Jury  who  found 
an  express  contract.  The  rulUig  was  correct. 
The  two  counts  were  entirely  consistent. 
Neither  contradicted  the  other.  The  facts 
stated  in  the  first  might  be  true  and  the 
facts  stated  in  the  second  also  might  be 
true.  If  an  express  contract  existed,  recovery 
could  not  l>e  had  upon  an  implied  contract, 
but,  to  meet  possible  exigencies  of  the  proof, 
the  plaintiff  had  the  right  to  go  to  the  Jury 
upon  both  sets  of  allegations.  Take  the  case 
of  a  note  given  by  a  debtor's  agent  In  settle- 
ment of  an  account.  It  would  be  manifestly 
nnjust  to  oblige  the  creditor  to  stake  his 
entire  case  upon  his  ability  to  prove  authority 
to  sign  tbe  note,  and  he  ought  to  be  allowed 
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to  join  a  cotmt  on  the  note  with  a  count  on 
the  account  So  here  Bolce  might  deny  an 
express  promise,  Craig  be  unable  to  sustain 
the  burden  of  proving  it,  and  thus  lose,  al- 
though clearly  entitled  to  recover  the  value  of 
his  services.  This  form  of  pleading  has 
been  recognized  by  this  court  (Edwards  v. 
Hartshorn,  72  Kan.  19,  82  Pac.  520,  t  L.  R.  A. 
[N.  S.]  1050.  See,  also,  Campbell  v.  Fuller,  25 
Kan.  723,  728),  and  conforms  to  the  usual 
practice  under  the  Codes.  Cyc.  749;  5  Enc. 
PI.  ft  Pr.  321  et  seq. :  Bliss,  Code  PI.  (3d  Ed.) 
i  120.  The  advertisement  of  the  property  by 
Craig  was  accompanied  by  evidence  tending 
to  show  that  Boice  knew  of  it  and  asked 
what  returns  were  obtained  from  it.  There- 
fore It  was  relevant  to  prove  authority.  For 
the  same  reason,  evidence/ relating  to  efforts 
to  make  a  sale  to  Woods  of  Strong  City  was 
properly  admitted. 

Objections  to  evidence  relating  to  the  value 
of  the  plaintiff's  services  need  not  be  can- 
vassed, since  the  Jury  found  an  express  con- 
tract 

Without  discussing  separately  the  variotis 
assignments  of  error  raising  the  question,  it 
is  sufficient  to  say  that  Bolce  employed  Craig, 
and  that  Craig  was  clearly  the  procuring 
cause  of  the  sale.  The  fact  that  Miller  and 
Dunn,  who  were  not  known  to  Craig,  were 
at  one  time  prospective  purchasers,  does  not 
affect  Craig's  right  to  a  commission.  The 
special  findings  are  not  inconsistent  with,  but 
support,  the  general  verdict,  and  tbe  defend- 
ant is  not  entitled  to  Judgment  upon  them. 

The  motion  for  a  new  trial  was  properly 
overruled ;  and  the  Judgment  of  the  district 
court  Is  affirmed.  All  the  Justices  concur^ 
ring. 


(70  Kan.  147) 
DAVIDSON  et  al.  v.  HUGHES  et  aL 
(Supreme  Court  of  Kansas.    July  5,  1907.    He- 
hearing  Denied  Oct.  14, 1907.) 

1.  Pleadino  —  Amendment  Aiteb  DEMtrBBBs 
Sustained— Time  fob  Motion. 

Where  a  demurrer  to  an  answer  is  sus- 
tained, and  the  defendant  stands  upon  his  ex- 
ception thereto,  and  judgment  is  rendered  against 
him  and  he  takes  additional  time  to  prepare  a 
case  for  appeal  to  the  Supreme  Court,  and  when, 
after  more  than  three  days  have  elapsed  and 
the  term  of  court  has  expired,  he  files  a  motion 
to  set  aside  the  judgment  and  to  be  allowed  to 
file  an  amended  answer,  such  motion  is  out  of 
time,  and   cannot  be  considered. 

2.  Damages— Liquidated  Damages. 

When  at  the  execution  of  an  oil  and  eas 
lease  only  $1  is  paid  to  the  grantors  therefor, 
and  the  grantees  agree,  as  the  principal  consid- 
eration, to  complete  three  wells  on  the  premises 
within  12  months  from  the  execution  of  the 
contract,  or  to  pay  $500  "as  a  forfeit,"  such 
agreement  of  payment  on  default  will  l>e  regard- 
ed as  a  provision  for  liquidated  damages,  and 
not  as  a  penalty. 

\Fd.  Note.— For  cases  In  point,  see  (}ent.  Dig. 
vol.  15,  Damages,  f  164.] 

(Syllabus  by  the  Ourt) 

Error   from   District   Ooart,   Chautauqua 
County;  Q.  P.  Ailunan,  Judge. 
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Action  by  E.  S.  Hughes  and  others  against 
J.  E.  Davidson  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

Kossington  &  Smith,  Samuel  Barnum,  and 
Gunuell  &  Chinn,  for  plaintifits  in  error. 
Brooks  &  Spencer,  for  defendants  In  error. 

SMITH,  J.  Hughes  and  wife,  owners  of 
certain  lands,  executed  a  so-called  oil  and  gas 
lease  thereof  to  Davidson  and  others,  which 
lease  contained  the  following  provision: 
"The  lessees  agree  to  commence  drilling  a 
well  on  the  land  above  described,  one  well 
in  (3)  months,  2  additional  within  one  year 
from  the  above  date.  If  said  lessees  fail  to 
complete  3  wells  within  12  months,  as  above 
provided,  then  and 'in  that  case  said  lessees 
agree  to  pay  JfjOO.OO  (as  a  forfeit)  to  said  les- 
soi-s  at  the  expiration  of  that  time."  The 
plaintiffs  In  error  failed  to  do  anything  un- 
der the  lease  for  more  than  12  months,  and 
Hughes  and  wife  commenced  this  action  to 
recover  $500  under  the  provision.  There- 
after an  answer  was  filed  which  admitted 
the  execution  of  the  lease  and  substantially 
all  the  allegations  of  the  petition,  and  set  up 
the  following  defense  thereto;  "That  al- 
though the  contract  of  lease  mentioned  in 
and  filed  with  the  petition  herein  contains 
the  provisions  set  out  in  clause  4  of  the 
petition,  and  although  defendants  did  not 
complete  the  three  wells  on  the  premises  de- 
scribed In  said  lease  within  12  months  from 
and  after  Its  date,  yet  defendants  say  that 
said  provisions  and  the  failure  of  defend- 
ants to  comply  with  Its  said  terms  do  not 
give  plaintiffs  a  right  to  recover  of  defend- 
ants the  sum  of  $500,  or  any  other  sum.  De- 
fendants, further  answering,  say  that  during 
the  latter  part  of  the  year  1004,  and  long  be- 
fore the  expiration  of  the  time  for  drilling 
said  wells  under  the  lease,  the  price  of  oil 
greatly  declined,  the  market  thereof  declin- 
ing more  tlian  half,  and  there  became  and 
was  no  market  for  oil  In  the  Kansas  field; 
that  by  rea.son  of  the  decline  In  the  price  of 
oil,  and  the  failure  of  the  Prairie  Oil  &  Gas 
Company,  It  being  the  only  purchaser  there- 
of in  the  Kansas  field,  to  buy  the  same, 
drilling  and  development  for  oil  In  the  Kan- 
sas field  became  and  was  practically  ceased, 
and  not  only  was  plaintiff  not  damaged  by 
the  failure  of  defendants  to  drill  said  wells 
as  provide<l  in  said  lease,  but  defendants  al- 
lege that  their  failure  so  to  drill  was  and  is 
lieneflclal  to  plaintiffs,  for  the  reason  that 
the  oil  is  more  valuable  in  the  ground  than 
to  be  evaporating  at  the  surface,  by  reason 
of  there  being  no  market  for  the  same  and 
the  inability  to  sell  the  same  at  any  reason- 
able price.  Wherefore,  plaintiffs  having  sus- 
tained no  damages  by  reason  of  defendants' 
failure  so  to  drill  as  aforesaid,  the  defend- 
ants pray  that  they  may  be  permitted  to 
go  hence  ■without  delay,  and  recover  their 
costs  herein  expended."    To  this  answer  a 


demurrer  was  sustained  October  7,  1905,  and 
the  defendants  made  no  application  for  fur- 
ther pleading,  but  stood  upon  their  excci>- 
tions  to  the  ruling,  and  the  court  rendered 
Judgment  in  favor  of  the  plaintiffs  in  the 
siun  of  $500  as  prayed  for.  Time  was  given, 
presumably  upon  the  application  of  defend- 
ants, to  make  a  case  for  appeal  to  the  Su- 
preme Court  Thereafter,  on  November  17, 
1905,  the  defendants,  on  notice,  presented  to 
the  judge  of  the  district  court  at  chaml)ers 
their  motion  to  set  aside  the  Judgment  of 
the  court  and  for  leave  to  file  an  amended  an- 
swer. This  application,  filed  10  days  after 
judgment  and  after  the  expiration  of  the 
term  of  court,  was  not  made  In  time.  See 
Code  Civ.  Proc.  $  308  (Gen.  St.  1905,  f  5204). 
If  the  defendants  considered  themselves  en- 
titled to  any  relief,  they  should  have  filed  a 
petition  under  the  provisions  of  section  310 
(Gen.  St.  1905,  §  520«). 

We  have,  then,  only  to  consider  whether 
the  petition  stated  a  cause  of  action,  and 
whether  the  answer  stated  any  defense  there- 
to. The  petition  is  based  on  the  provision 
of  the  lease  above  quoted  without  any  spe- 
cial allegation  of  damages,  and  the  answer 
states  no  defense  except  the  affirmative  alle- 
gation that  the  plaintiffs  suffered  no  actual 
damages  by  reason  of  the  failure  of  the  de- 
fendants to  complete  the  wells  provided  for 
in  the  contract  within  the  prescribed  12 
months.  Is  an  allegation  of  actual  damages 
essential  to  the  sufliclency  of  the  petition? 
Or,  which  is  practically  IJie  same  question, 
does  the  answer  of  "no  resulting  damage" 
constitute  a  defense  to  the  agreement  to 
pay,  in  default  of  performance,  $500?  The 
language  of  the  contract  la  that,  upon  de- 
fault, the  $.">00  Is  to  be  paid  as  "a  forfeit," 
and  the  question  to  be  solved  is  whether  un- 
der all  the  circumstances  this  "forfeit"  was 
intended  as  a  penalty,  as  rental,  or  as  liqui- 
date<l  damages.  The  language  of  the  con- 
tract Is  of  itself  not  conclusive.  The  con- 
sideration for  the  contract  at  Its  Inception 
was  only  $1,  and  It  is  apparent  that  the  real 
inducement  which  led  the  owners  of  the  land 
to  make  the  grant  was  the  promise  of  the 
grantees  to  do  the  stipniated  things  within 
the  stipulated  time.  Performance  thereof 
might  result  In  great  profit  to  the  grantees, 
and  failure  to  perform  and  the  exclusion  of 
all  other  prospectors  from  the  premises,  who 
might  desire  to  purchase  the  prlvllegeB,  may. 
under  the  circumstances,  be  presumed  to 
have  resulted  In  damage.  The  extent  of 
such  damage  could  only  be  conjectural,  and 
wonld  be  difficult,  if  not  impossible,  of  spe- 
cific pleading  or  specific  proof.  In  view  of 
these  evident  considerations,  we  think  tbe 
parties  agreed  upon  tlie  payment  of  $500  as 
liquidated  damages  In  case  of  default  by  the 
grantees,  and  it  seems  not  an  unreasonable, 
but  a  very  reasonable,  provision  under  the 
circumstances.  See  13  Cyc.  97  et  seq;  Mon- 
mouth Park  Ass'n  v.  Wallls  Iron  Works. 
55  N.  J.  Law,  132,  26  Atl.  140,  19  L.  B,  A. 
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456,  36  Am.  St.  Rep.  626;  Woodland  Oil  Co. 
V.  Crawford,  55  Ohio  St.  161,  44  N.  E.  1093, 
34  L.  R.  A.  67;  Morse  v.  Ratbbum,  42  Mo. 
594,  97  Am.  Dec.  359;  Smith  v.  Smith,  4 
Wend.  (N.  Y.)  468;  Streeper  v.  Williams,  48 
Pa.  450;  Sutton  v.  Howard,  33  Ga.  536; 
Cheddlck's  Adm'r  v.  Marsh,  21  N.  J.  Law, 
463;  Gibson  v.  Oliver,  158  Pa.  277,  27  Atl. 
961;  Jaquith  v.  Hudson,  5  Mich.  123. 

We  conclude  that  the  petition  stated  a 
cause  of  action,  and  that  the  demurrer  there- 
to was  properly  overruled,  that  the  answer 
stated  no  defense,  and  that  the  demurrer 
thereto  was  properly  sustained. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


(77  Kan.  842) 

DAVIDSON  et  al.  v.  HUGHES  et  al. 

(Supreme  Court  of  Kansas.    July  5,  1907.    Re- 

bfaring  Denied  Oct.  14.  1907.) 

Error  from  District  Court,  Chautauqua 
County ;  G.  P.  Alkman,  Judge. 

Action  by  O.  E.  Hughes  and  others  against 
J.  E.  Davidson  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

Rosslngton  &  Smith,  Samuel  Bamnm,  and 
Gunnell  &  Chinn,  for  plaintiiTs  in  error. 
BroolEB  8c  Spencer,  for  defendants  In  error. 

PER  CURIAM.  This  case  was  briefed  and 
submitted  with  No.  15,111,  between  the  same 
parties  as  plaintiffs  and  defendants  In  error. 
01  Pac.  913.  In  this  case  a  larger  considera- 
tion was  paid  by  the  grantees  at  the  time  of 
executing  the  contract,  yet  we  are  constrained 
to  hold  that  the  same  considerations  prevail, 
and  the  Judgment  herein  is  affirmed  on  the 
authority  of  that  case. 


INTERNATIONAL  TRUST  CO.  v.  KEEPE 
MEG.  &  INV.  CO. 

(Supreme    Court    of    Colorado.    July    1,    1907. 
RehearinB  Denied  Oct.  7,  1907.) 

Bonds— Pebfobmakce. 

Where  a  bond  to  secure  a  contrnct  to  build 
a  public  Bchoolhonse,  providing  that  the  con- 
tractor would  pay  for  all  material  and  labor 
and  that  no  liens  <:hould  be  filed,  stipulated  that 
it  should  be  annulled  on  acceptance  of  the  build- 
ing, and  the  building  was  accepted  before  one 
fumiahine  material  to  a  subcontractor  knew  of 
the  l)ond's  existence  or  made  auy  claim  there- 
under, and  consequently  before  he  relied  there- 
on, the  bond  became  functus  officio,  and  the 
one  so  furnishing  the  material  could  not  there- 
after enforce  it. 

Error  to  Arapahoe  County  Court;  Ben  B. 
Lindsey,  Judge. 

Action  by  the  Keefe  Manufacturing  &  In- 
vestment Company  on  a  bond  against  the  In- 
ternational Trust  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 


Macbeth  &  May,  Benedict  &  Phelps,  and 
Doud  &  Fowler,  for  plaintiff  In  error.  P.  A. 
Williams,  for  defendant  in  error. 

CAMPBELL,  J.  The  board  of  education  of 
school  district  No.  1  in  Arapahoe  county  en- 
tered into  a  contract  with  W.  E.  Towers 
whereby  he  agreed  to  build  a  public  school 
building  for  a  named  consideration  according 
to  certain  plans  and  specifications,  to  pay  all 
artisans,  materialmen,  and  laborers  doing 
work  on  or  about  the  building,  and  that  no 
liens  should  be  filed  thereon.  At  the  same 
time  Towers,  as  principal,  and  the  Interna- 
tional Trust  Company,  as  surety,  gave  to  the 
board  a  bond,  the  condition  of  which  was 
that,  if  Towers  performed  all  of  his  promises 
and  agreements  contained  in  the  contract,  the 
bond  would  be  void;  otherwise,  it  was  to  re- 
main in  force.  Towers  sublet  the  brickwork 
upon  the  building  to  Charles  H.  Smith,  and 
Smith  made  a  contract  with  the  Keefe  Manu- 
facturing &  Investment  Company  for  fur- 
ntehlng  the  brick  to  him.  Towers  paid  Smith 
all  that  was  coming  to  him  under  the  con- 
tract. Smith  did  not  pay  to  the  Keefe  Com- 
pany for  all  the  brick  which  It  furnished; 
the  balance  due  being  about  $1,600.  The 
building  was  accepted  by  the  board  In  De- 
cember, 1901,  and  the  board  paid  Towers  the 
entire  balance  due  him  May  12,  1002.  The 
bond  expressly  provided  that  It  should  be 
annulled  on  the  acceptance  of  the  building 
by  the  board.  On  the  failure  of  Smith  to  pay 
to  It  the  balance  due,  the  Keefe  Company, 
May  28,  1902,  brought  this  action  against  the 
International  Trust  Company,  as  surety  on 
the  bond,  to  recover  the  same,  and  alleged 
In  its  complaint,  in  addition  to  the  foregoing 
facts,  that,  relying  upon  this  bond,  the  plain- 
tiff furnished  and  delivered  the  brick  to 
Smith.  The  answer  of  the  surety  company 
denied  that  plaintiff  relied  upon  this  bond 
In  furnishing  brick,  and  as  a  separate  defense 
alleged  that,  prior  to  the  assertion  of  any 
claim  or  demand  by  plaintiff  against  Towers, 
or  the  board,  or  the  defendant  surety  com- 
pany, the  board  accepted  the  school  building 
In  December,  1901,  and  then  canceled  and  an- 
nulled the  bond  given  to  It  by  the  defendant, 
and  thereby  released  and  discharged  the  de- 
fendant from  all  liability. 

It  will  be  observed  that  this  action  was  in- 
stituted after  the  annulment  and  cancellation 
of  the  bond,  and  after  the  final  payment  by 
the  board  of  the  balance  due  Towers  under 
his  contrnct.  There  was  no  evidence  by  plain- 
tiff that  it  furnished  the  brick  in  reliance  up- 
on the  bond.  Its  allegation  to  that  effect  In 
the  complaint  was  denied  by  the  answer,  and, 
so  far  as  the  record  discloses,  plaintiff  made 
no  claim  whatever  against  the  defendant  un- 
der this  bond  until  this  action  was  begun. 
The  argument  of  counsel  Is  largely  devoted  to 
the  meaning  of  the  bond — the  plaintiff  main- 
taining that  the  contract  therein  was  made 
directly  and  primarily  for  its  benefit,  and  was 
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so  Intended  by  the  parties,  and,  therefore.  It 
might  Bue  upon  it;  the  defendant  insisting 
that  the  t)ond  was  given  primariiy  and  di- 
rectly for  the  benefit  of  the  school  board,  and, 
while  its  performance  may  have  incidentally 
been  of  l>eneflt  to  the  plaintiff,  such  was  not 
Its  primary  object  according  to  the  intention 
of  the  parties.  The  rule  in  this  state,  as  laid 
down  in  Lebow  y.  Simonton.  3  Colo.  340, 
Green  t.  Richardson,  4  Colo.  584,  and  Green 
T.  Morrison,  5  Colo.  18,  is  that  a  third  party, 
for  whose  lieneflt  a  simple  contract  has  been 
entered  into  for  a  valuable  consideration  mov- 
ing from  the  promisee,  may  maintain  an  ac- 
tion upon  it  in  bis  own  name.  The  author- 
ities are  not  entirely  in  accord  as  to  whether 
a  bond  lll<e  this  is  made  for  the  benefit  of 
third  parties,  in  the  sense  that  they  might 
maintain  an  action  upon  it.  We  are,  however, 
under  the  facts  of  this  case,  relieved  of  the 
necessity  of  determining  this  Important  ques- 
tion. We  are  bound  to  assume  the  fact  to 
be,  as  defendant  asserts,  that  the  plaintiff  did 
not  rely  upon  this  bond  in  furnishing  the 
bricic  to  Smith,  that  it  did  not  linow  of  its 
existence  until  it  brought  this  action,  and 
that  it  never  accepted  the  same  wliile  the 
bond  was  binding  between  the  parties  there- 
to. It  is  also  true  that,  while  we  have  ap- 
proved of  the  acts  of  public  corporations  in 
thus  attempting  to  protect  those  who  do 
worif  upon  and  furnish  materials  for  a  irab- 
lic  building  (Denver  v.  Ilindry  [Colo.  Sup.] 
90  Pac.  1028),  yet  they  are  not  under  any  le- 
gal obligation  so  to  do.  Neitlier  is  th«-e  a 
claim  here  that  the  board  was  under  any  le- 
gal liability  to  plaintiff  when  this  bond  was 
executed. 

The  general  rule  seems  to  be  that,  under 
such  a  state  of  facts,  a  third  person  for 
whose  benefit  a  contract  has  t>een  made  can- 
not maintain  an  action  upon  it  if,  before  he 
accepts  the  same,  the  parties  thereto  have  re- 
scinded, annulled,  or  canceled  it.  9  Cyc.  38C, 
and  authorities  cited.  A  leading  case  is  Gil- 
bert V.  Sanderson,  Wi  Iowa,  349,  9  N.  W.  203, 
41  Am.  Rep.  103.  Seevers,  J.,  after  observ- 
ing that  under  the  contract  there  before  the 
court  the  plaintiff  may  have  been  entitled  to 
its  benefits,  said:  "Now,  before  he  had  knowl- 
edge any  such  contract  was  In  existence,  the 
parties  who  made  it  agreed  upon  a  valuable 
consideration  to  release  the  obligation  thereby 
assumed.  Having  the  power  to  enter  into 
such  contract,  it  would  seem  to  follow  they 
could  enter  into  another  whereby  the  former 
ceased  to  be  of  any  force  or  effect,  unless  in 
the  meantime  the  person  for  whose  benefit 
it  was  made  in  some  manuer  has  indicated 
he  accepts  tlje  contract,  or  it  can  be  implied 
he  did  so.  By  so  doing  he  acquires  the  rights 
and  assumes  the  burdens  incident  thereto." 
In  SImson  v.  Brown,  68  N.  Y.  355,  it  was 
held  that  a  bond  and  guaranty  were  dis- 
charged by  the  obligee  releasing  the  same  and 
consenting  to  a  cancellation  before  the  per- 
son whom  It  was  intended  to  secure  had 


acquired  rights  thereunder.  In  Jones  v.  Hig- 
gins,  80  Ky.  409,  the  court  said  that  the  par- 
ties to  such  an  instrument  had  the  undoubted 
right  to  change  or  abandon  the  contract  be- 
fore its  acceptance  by  the  third  party  for 
whose  benefit  it  was  made.  In  Trimble  v. 
Strother,  25  Ohio  St  378,  the  court  held  that 
where  the  intention  Is  to  benefit  a  third  party 
by  a  contract,  "if  he  has  not  been  induced  to 
alter  his  position  by  relying  in  good  faith  on 
the  promise  made  in  his  favor,"  the  promisor 
thereunder  is  not  estopped  from  setting  up 
against  the  beneficiary  any  defense  which  be 
could  have  set  up  against  the  enforcement  of 
the  promise  by  tbe  other  contracting  party. 
Davis  V.  Calloway,  30  Ind.  112,  95  Am.  Dec. 
671,  held  that,  until  acceptance  by  the  party 
intended  to  be  benefited,  the  parties  to  the 
contract  might  rescind  it.  See,  also,  Jefler^ 
son  V.  Asch,  53  Minn.  446,  55  N.  W.  601,  39 
Am.  St.  Rep.  618,  25  L.  R.  A.  257  (notes  10, 
11,  12,  13,  pp.  265,  260,  of  25  L.  B.  A.). 

In  the  case  at  bar,  not  only  is  there  no 
evidence  that  the  plaintiff  relied  upon  this 
lx)nd  or  accepted  it,  or  in  good  faith  acted  as 
he  did  because  it  was  given,  but  we  know 
from  the  records  of  this  court  (Keefe  Mfg. 
&  Inv.  Co.  V.  School  District,  33  Colo.  513, 
81  Pac.  257)  that  it  unsuccessfully  tried  to  get 
a  judgment  against  the  school  district  for 
the  balance  which  Smith  owed  to  plaintiff 
under  this  contract.  Our  conclusion  in  this 
case,  however,  is  not  based  upon  this  attempt 
by  plaintiff  to  secure  his  claim  from  the 
district.  Applying  the  principle  of  tbe  fore- 
going  authorities  to  this  case,  we  say  that, 
if  the  bond  on  which  the  defendant  was  sure- 
ty was  given  for  plaintiCTs  benefit,  the  plain- 
tiff, In  acquiring  rights  thereunder,  assumed 
its  burdens  and  restrictions.  This  bond  ex- 
pressly provided  that  it  should  be  annulled 
upon  the  acceptance  of  the  building  by  the 
school  board.  The  board  was  not  legally  or 
equitably  liable  to  plaintiff  for  this  or  any 
other  claim.  In  good  faith  it  accepted  the 
building  before  the  plaintiff  knew  of  tbe  ex- 
istence of  tbe  bond,  or  made  any  claim  there- 
under, or  relied  upon  It.  Thereby  the  bond 
became  functus  officio  as  to  the  obligee. 
Plaintiff,  not  having  then  in  any  way  indicat- 
ed Its  acceptance  of  the  bond,  could  not 
thereafter  enforce  It 

The  Judgment  of  the  county  court  In  favor 
of  the  plaintiff  must  therefore  be  reversed. 

Reversed. 

STEELE,  C.  X,  and  QABBERT,  J.,  concor. 


MACKENZIE  V.  PORTER  (two  cases). 

(Supreme    Court   of    C!olorado.    July    1,    1907. 

Rehearing  Denied  Oct.  7,  1907.) 

1.  Action — Joinder  of  Causes  of  Action- 
Rent  AND  Unlawful  Detainer. 

Tile  action  of  unlawful  detainer  is  not  • 
common-law  action,  and,  in  the  alwence  of  statn- 
tory  provisions  therefor,  a  demand  for  damaces 
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or  rent  cannot  be  joined  In  an  action  for  posses- 
Bion  of  the  premises. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Action,  §§  409-479.1 

2.  Judgment— Res  Judicata. 

Mills'  Ann.   St.  t  1073,  provides  that  any 

Serson  shall  be  deemed  guilty  of  an  unlawful 
etention  of  real  property  (paragraph  3)  when 
any  tenant  shall  hold  over  after  the  expiration 
of  the  term,  etc.  Section  1984  provides  for  the 
recovery  of  rent  in  an  action  under  paragraph  4 
of  section  1973.  but  in  no  other  class  of  cases. 
Section  1993  provides  for  the  recovery  in  a  sep- 
arate action  <5  treble  damages  for  any  injuries 
sustained  by  the  plaintiff  while  deprived  of  pos- 
sei'sion.  Section  2644  provides  that  in  all  suits 
before  a  justice  each  party  shall  bring  for- 
ward all  demands  existing  at  the  commencement 
of  the  suit  which  can  be  consolidated  into  one 
action  or  defense,  and,  on  neglecting  so  to  do, 
shall  be  debarred  from  suing  for  any  debt  or 
demand.  Held,  that  the  failure  of  a  landlord  to 
join  in  a  suit  for  possession  of  the  premises  a 
demand  for  the  rent  did  not  debar  him  from  re- 
covering for  rent  accruing  prior  to  the  com- 
mencement of  the  suit  for  possession. 

3.  Justices  of  the  Peace— Actions— Unitimg 
Different  Causes. 

An  action  by  a  landlord  against  a  tenant 
to  recover  rent  accruing  from  the  termination  of 
the  tenancy  to  the  time  of  the  commencement  of 
an  action  for  possession  of  the  premises  cannot 
be  united  in  a  justice  or  county  court  with  an 
action  against  the  tenant  and  his  sureties  on  an 
undertaking  on  appeal  to  the  county  court  from 
the  judKment  of  possession  to  recover  damages 
for  withholding  possession  of  the  premises  pend- 
ing the  appeal. 

Appeal  from  County  Court,  City  and  Coun- 
ty of  Denver ;  Ben  B.  Llndsey,  Judge. 

Two  separate  actions  by  Henry  M.  Porter 
against  A.  MacKenzIe  consolidated  by  con- 
sent, and,  from  judgment  for  plaintiff  in  each 
case,  defendant  appeals.    Affirmed. 

Jobn  T.  Bottom,  for  appellant  Benedict 
&  Phelps,  for  appellee. 

MAXVVEXIi,  J.  By  stipulation  two  causes 
have  been  consolidated  in  this  court.  Ap- 
pellant and  appellee  sustained  the  relation  of 
tenant  and  landlord,  respectively.  The  ten- 
ant held  over  after  service  of  statutory  no- 
tice terminating  the  tenancy.  The  landlord 
bad  judgment  for  iiossession  of  the  premises, 
in  a  justice  court,  in  an  action  brought  un- 
der paragraph  3,  $  1973,  Mills'  Ann.  St., 
■which  Is:  "Any  person  shall  be  deemed  and 
held  guilty  of  an  unlawful  detention  of  real 
property  in  the  following  cases.  *  •  ♦  (3) 
When  any  lessee,  or  tenant,  at  will,  or  by  suf- 
ferance or  for  any  part  of  a  year,  or  for  on» 
or  more  years,  of  any  real  property,  includ- 
ing a  specific  or  undivided  portion  of  a  build- 
ing, or  dwelling,  shall  hold  over,  and  con- 
tinue In  possession  of,  the  demised  premises, 
or  any  portion  thereof,  after  tbe  expiration 
of  the  term  for  which  the  same  were  leased, 
or  after  such  tenancy,  at  will  or  sufferance, 
has  been  terminated  by  either  party."  An 
attempt  was  made  by  the  tenant  to  perfect 
an  appeal  from  this  judgment  to  the  county 
court,  which  proved  unsuccessful  by  reason  of 
a  defect  in  the  statutory  additional  undertak- 
ing required.    Tbe  appeal  was  dismissed  In 


tbe  county  court  on  the  motion  of  the  land- 
lord, and  the  tenant  vacated  tbe  premises. 
Thereafter  the  landlord  commenced  two  suits 
In  a  justice  court,  one  against  the  tenant  to 
recover  three  months'  rent  of  tbe  premises 
covering  the  period  from  the  date  of  the 
termination  of  the  tenancy  to  the  date  when 
tbe  action  for  possession  was  commenced, 
the  other  against  the  tenant  and  his  sureties 
on  the  additional  undertaking  on  appeal  to 
the  county  court  to  recover  damages  for  with- 
holding possession  of  tbe  premises  pending 
tbe  appeal  to  the  county  court  from  the  judg- 
ment for  possession.  In  tbe  first  case  judg- 
ment went  for  the  landlord  against  the 
tenant  for  the  amount  of  the  demand.  In 
the  second  the  justice  dismissed  as  to  tbe 
sureties,  and  gave  judgment  against  the 
tenant  for  l^a  mouths'  rent,  the  period  of 
time  which  elapsed  between  tbe  rendition 
of  the  judgment  for  possession  In  the  Justice 
court  and  the  dismissal  of  the  appeal  in  tbe 
county  court  From  these  judgments  the 
tenant  appealed  to  tbe  county  court,  where 
the  appeals  were  consolidated,  and  a  trial  to 
the  court  without  a  jury,  upon  an  agreed 
statement  of  facts,  resulted  In  Judgments 
against  the  tenant,  to  reverse  which  these 
appeals  were  prosecuted  to  the  Court  of  Ap- 
peals. 

Tbe  tenant  Insists  that  the  landlord  is 
barred  from  recovering  any  Judgment  against 
him  for  rent  which  had  accrued  prior  to  the 
commencement  of  the  original  suit  for  pos- 
session, as  he  did  not  join  in  such  suit  a  de- 
mand for  tbe  rent,  by  reason  of  section  2G44. 
Mills'  Ann.  St,  which  provides:  "In  all 
suits  which  shall  be  commenced  before  a  jus- 
tice of  the  peace,  each  party  shall  bring  for- 
ward all  bis  or  her  demands  against  tbe 
other,  existing  at  the  time  of  commencing 
the  suit,  which  are  of  such  a  nature  as  to  be 
consolidated  into  one  action  or  defense,  and 
on  refusing  or  neglecting  to  do  the  same,  shall 
forever  be  debarred  from  the  privilege  of  su- 
ing for  any  debt  or  demand."  The  action 
of  unlawful  detainer  is  not  a  common-law 
action,  but  is  purely  statutory,  and,  in  the 
absence  of  statutory  provisions  therefor,  « 
demand  for  damages  or  rent  cannot  be  joined 
in  an  action  for  possession  of  tbe  prem- 
ises. Shunlck  V.  Thompson,  25  111.  App.  619 ; 
Ow  V.  Wlckham,  38  Kan.  225,  16  Pac.  335. 
Under  our  statute  (section  1984,  Mills'  Ann. 
St)  provision  is  made  for  the  recovery  of 
rent  in  an  action  commenced  under  paragraph 
4  of  section  1973,  but  in  no  other  class  of 
cases.  The  action  here  Involved  was  under 
paragraph  3  of  section  1973.  Section  1995, 
Mills'  Ann.  St.  provides  for  tbe  recovery,  in 
a  separate  action,  of  treble  damages  for  any 
damages  or  injuries  sustained  by  the  plaintiff 
during  the  time  he  shall  have  been  deprived 
of  tbe  possession  of  the  premises.  Under 
tbe  above  provisions  of  the  statute  the  posi- 
tion of  tbe  tenant  upon  tbia  proposition  is  un- 
tenable. 
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The  tenant  also  contends  that,  as  to  the 
Judgment  rendered  against  hiiu  on  the  defect- 
Ire  ap])eal  bond,  the  landlord  is  estopped 
to  maintain  suit  thereon  for  the  reason  that 
he,  the  landlord,  brought  about  a  decision  to 
the  effect  that  the  bond  was  void.  An  In- 
spection of  the  bond  upon  which  the  Judg- 
ment was  rendered  leads  to  the  conclusion 
that  the  court  erred  In  dismissing  as  to  the 
sureties  thereon.  The  landlord  Is  not  com- 
plaining of  this  error,  and  the  tenant  Is  In  no 
position  to  do  80.  If  we  assume  that  the  bond 
was  defective  as  a  statutory  bond  to  effect 
the  purpose  for  which  It  was  intended,  to 
wit,  to  perfect  an  appeal  from  the  Judg- 
ment for  possession.  It  certainly  was  valid  as 
against  both  principal  and  sureties  as  a  vol- 
untary common-law  bond  entered  Into  for  a 
sufficient  consideration.  Smith  v.  Stubbs,  10 
Colo.  App.  130,  63  Pac.  955;  Swofford  Bros. 
D.  G.  Co.  V.  Livingstone,  16  Colo.  App.  257, 
65  Pac.  413.  This  contention  of  appellant 
is  also  without  merit.  The  two  causes  of 
action  upon  which  Judgments  were  rendered 
below,  here  consolidated,  were  separate  and 
distinct  and  against  different  parties  In  dif- 
ferent Interests.  They  could  not  have  been 
united  In  a  Justice  court  nor  in  the  county 
court. 

There  Is  no  error  of  which  appellant  can 
complain  in  the  record  of  either  cause,  for 
which  reason  the  two  Judgments  will  be  af- 
firmed. 

Affirmed. 

The  CHIEF  JUSTICE  and  CASWELL,  J., 
concurring. 


CITY  OF  DENVER  v.  DENVER  UNION 
WATER  CO. 

(Supreme    Court   of   Colorado.    July    1,    1907. 
Rehearing  Denied  Oct.  7,  1907.) 

1.  Writ  of  Errob  —  Review  —  Rulings  on 
Pleadings— Discretion. 

Rulings  on  motions  directed  to  the  plead- 
ings in  the  trial  court  are  largely  within  the 
court's  judicial  discretion,  and  will  not  be  inter- 
fered with  on  a  writ  of  error,  unless  it  clearly 
appears  from  the  record  that  such  discretion 
has  been  abused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f  3825.] 

2.  Same— Record— Preparation— Briefs. 

Where  rulings  on  motions  with  reference  to 
pleadings  are  relied  on  for  reversal,  the  precise 
language  to  which  the  motions  are  addressed 
should  De  called  to  the  attention  of  the  Supreme 
Court  by  qnoting  the  same  in  the  briefs. 

3.  Same— Findings  of  Fact— Review. 

Where  findings  of  fact  and  a  decree  are 
based  on  either  conflicting  or  nndisputed  evi- 
dence, and  there  is  substantial  evidence  to  sup- 
port them,  they  will  not  be  disturbed  by  the 
Supreme  Court. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  §f  3983-3989.] 

4.  Waters— Municipal   Supply— Rates— De- 
cree. 

Where  an  original  water  company's  fran- 
chises, to  which  defendant  had  succeeded,  pro- 


vided that  after  five  years  the  city  council  might 
require  the  company  to  fix  schedule  rates  for 
private  consumers  equivalent  to  an  average  rate 
prevailing  in  certain  other  cities  for  the  same 
service,  and  in  a  suit  to  establish  such  rate  it 
was  found  imiwssible  to  determine  the  average 
rate  prevailing  in  such  cities  for  the  same  Rer\'- 
ice,  because  the  charges  in  each  were  fixed  on 
an  entirely  different  basis,  a  decree  attempting 
to  fix  a  schedule  according  to  such  average,  in 
which  more  than  two-thirds  of  the  rates  estat>- 
lished  were  not  based  on  any  mathematical  com- 
putation with  reference  to  the  rates  charged  in 
such  cities,  but  were  the  same  as  previously 
charged  by  the  water  company  in  1895,  was 
erroneous. 

5.  Same— Issues. 

Where  a  suit  was  brought  against  a  water 
company  to  establish  a  new  schedule  of  rates 
under  a  franchise  authorizing  the  city  council 
to  require  the  company  to  fix  schedule  rates  for 
private  consumers  equivalent  to  the  average  rate 
prevailing  in  certain  cities  for  the  same  service, 
and  it  was  chait:ed  that  the  schedule  fixed  by  the 
company  was  not  the  average  rate  prevailing 
for  the  same  service  in  such  cities,  on  which  is- 
sue was  joined,  a  determination  of  rates,  not 
based  on  the  average  rate  charged  in  the  cities 
in  question,  "to  determine  a  fair,  just,  and  rea- 
sonable rate,"  was  erroneous,  as  not  within  the 
issues. 

6.  Same— Franchise   Provisions  —  Enforce- 
ment. 

Where  the  schedule  of  water  rates  prevail- 
ing in  certain  cities  was  based  on  such  radically 
different  classification  and  methods  of  computa- 
tion and  such  a  diversity  of  uses  and  services, 
etc..  that  it  was  practically  impossible  to  ascer- 
tain an  average  schedule  of  rates  in  the  three 
cities  for  the  same  service,  the  provision  in  a 
water  company's  franchise  authorizing  the  city 
to  require  the  company  to  fix  schedule  rates  for 
private  consumers  equivalent  to  the  average 
charge  prevailing  in  such  cities  for  the  same 
service  was  invalid. 

[Ed.  Note.—For  cases  in  point  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  {  292.] 

7.  Same— Contract   for    Service— Outltikq 
Districts— Incorporation  in  Crrr. 

Where  a  water  company's  franchise  fixed 
the  rates  for  service,  and  an  ordinance  conferred 
on  the  company  the  privilege  of  laying  mains  in 
the  streets,  avenues,  alleys,  and  public  places  of 
the  city  "and  additions  thereto,"  independent 
contracts  to  furnish  water  to  consumers  in  dis- 
tricts outside  the  city  ixt  different  rates  were 
neither  abrogated  nor  affected  by  the  subsequent 
incorporation  of  such  districts  within  the  city 
limits. 

8.  Same— Pressure. 

A  water  company's  franchise  required  a 
pressure  of  115  pounds  at  a  specified  hydrant. 
Witli  the  city's  consent  the  system  was  chang- 
ed from  a  pumping  to  a  gravity  system,  which 
resulted  in  largely  increasing  the  water  supply, 
but  reduced  the  pressure  at  the  ruling  hydrant 
to  85  pounds.  It  was  proved  that  the  present 
system  furnished  abundant  and  much  greater 
water  supply,  which  would  he  equivalent  to  a 
pressure  of  115  pounds  at  the  ruling  hydrant  in 
cases  of  fire,  and  that  the  city's  officers  had  de- 
clined to  permit  a  return  to  the  pumping  system. 
Ilehl.  that  the  company  had  not  violated  its 
franchise  by  permitting  the  pressure  to  decrease 
at  the  ruling  hydrant. 

En  Banc.  Error  to  District  Court,  Arapa- 
hoe County ;  Owen  E.  Le  Fevre,  Judge. 

Suit  by  the  city  of  Denver  against  the 
Denver  Union  Water  Company.  From  a  de- 
cree In  favor  of  defendant,  plaintiff  brings 
error.    Affirmed  in  part,  and  reversed  in  part 
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James  M.  Ellts,  H.  M.  Orahood,  and  Henry 
A.  Llndsley  (Wm.  Henry  Smith,  special  couu- 
sel),  for  plaintiff  in  error.  Thomas  B.  Stu- 
art, amicus  curiae.  0.  J.  Hughes,  for  defend- 
ant in  error. 

MAXWELL,  J.  April  10,  1890,  the  city 
council  of  the  city  of  Denver  passed  an  ordi- 
nance, know  as  "Ordinance  No.  44,  Series  of 
18{)0,"  the  title  of  which  Is :  "A  bill  for  an 
ordinance  continuing  and  extending  the  fran- 
chise and  privileges  of  the  Denver  Water 
Company  and  malclug  a  contract  with  such 
company  for  the  supply  of  water  for  public 
and  private  purposes."  It  is  not  necessary 
to  set  out  this  ordinance  at  length  In  this 
opinion.  It  is  sufficient  to  say  that  in  its  gen- 
eral provisions  It  Is  similar  to  ordinances  of 
nice  character  granting  to  the  company,  its 
snccessors  and  assigns,  the  right  to  lay  and 
maintain  its  pipes  in  the  streets,  avenues, 
alleys,  and  public  places  of  the  city  for  the 
purpose  of  supplying  the  city  and  its  inhabit- 
ants with  water  for  municipal  and  domestic 
uses  for  the  term  of  20  years  from  Its  date. 
The  sections  of  the  ordinance  pertinent  to  the 
matters  Involved  in  this  controversy  are  as 
follows : 

"Sec.  5.  The  rate  to  private  consumers  for 
water  shall  not  be  greater  than  now  charged 
by  the  said  the  Denver  Water  Company,  a 
schedule  of  which  rates  is  hereto  annexed, 
marked  'Schedule  A,'  and  the  said  the  Denver 
Water  Company  may  require  any  consumer 
to  furnish  a  meter  and  pay  for  water  by  me- 
ter measurement;  provided,  however,  that 
at  any  time  after  five  years  from  date  the 
city  council  may  require  said  company  to  fix 
schedule  rates  for  private  consumers  equiva- 
lent to  the  average  rate  prevailing  In  the 
cities  of  Chicago,  St.  Louis  and  Cincinnati, 
for  the  same  service. 

"Sec.  6.  The  said  the  Denver  Water  Com- 
pany shall  at  ail  times  furnish  water  to  the 
city  and  to  private  consumers  of  a  quality  as 
good  and  fit  for  private  consumption  as  that 
shown  by  the  analysis  made  by  order  of  the 
city  of  Denver  by  Prof.  .Joseph  A.  Sewall,  In 
the  month  of  .\ugust,  1889." 

"Sec.  8.  The  said  company  shall  at  all 
times  until  tlie  1st  day  of  May,  1891,  keep  and 
supply  the  said  hydrants  with  an  abundant 
supply  of  water  for  Are  purposes  under  such 
pressure  as  it  now  gives;  and  after  said  1st 
day  of  May,  1891,  shall  supply  all  of  said  hy- 
drants and  any  hydrant  which  may  be  order- 
ed to  be  set  upon  additional  mains,  as  here- 
inafter In  this  ordinance  mentioned,  with  a 
pressure  equivalent,  taking  the  elevation  of 
the  surface  of  the  ground  Into  account,  to 
one  hundred  and  fifteen  pounds  at  the  hy- 
drant In  front  of  the  Union  Depot  In  said 
city ;  provided,  the  city  shall  not  be  in  de- 
fault with  tlie  company  upon  any  of  its  agree- 
ments, and  provided,  further,  that  If,  owing 
to  the  extension  and  growth  of  the  city,  hy- 
drants shall  be  ordered  upon  locations  where, 


owing  to  the  difference  In  elevation,  there 
shall  be  less  than  forti'-flve  pounds  pressure, 
with  a  pressure  of  one  hundred  and  fifteen 
pounds  at  the  hydrant  in  front  of  the  Union 
Depot,  to  the  number  of  fifty  or  more,  the 
said  company  shall  put  sucli  hydrants  upon  a 
separate  high  service,  and  keep  and  maintain 
on  each  of  said  hydrants  a  water  pressure 
of  not  less  than  fifty  pounds." 

Attached  to  this  ordinance  Is  a  schedule  of 
water  rates,  designated  as  "Schedule  A." 
This  ordinance  was  accepted  by  the  company 
In  writing,  and  thereby  became  a  contract  be- 
tween the  city  of  Denver  and  the  water  com- 
pany, its  successors  and  assigns.  The  Den- 
ver Union  Water  Company,  defendant  in  er- 
ror here,  became  the  owner  of  the  property 
and  franchises  of  the  Denver  Water  Company 
some  time  during  the  year  1894,  and  is  the 
successor  of  the  Denver  Water  Company  tin- 
der the  terms  of  the  ordinance,  charged  with 
all  of  the  duties  and  liabilities  imposed  by 
the  ordinance,  and  entitled  to  ail  the  rights 
and  benefits  thereby  granted. 

October  2,  1895,  the  city  council  of  the  city 
of  Denver  passed  a  resolution  requiring  the 
Denver  Union  Water  Company  to  fix  a  sched- 
ule of  rates  for  private  consumers  of  wa- 
ter in  the  city  of  Denver  equivalent  to  the 
average  rate  prevailing  in  the  cities  of  Chi- 
cago, St  Louis,  and  Cincinnati  for  the  same 
service,  in  areordance  with  the  provisions  of 
section  5  of  the  ordinance  hereinbefore  quot- 
ed. Intervening  the  last  above  date  and  No- 
vember 1,  180.5,  the  date  upon  which  the  semi- 
annual water  rates  for  the  ensuing  six  months 
became  due,  the  water  company  Issued  a 
schedule  of  rates  which  was  entitled :  "The 
Denver  Uuion  Water  Company's  Schedule  of 
Semiannual  Rates,  Payable  in  Advance  on 
the  First  Days  of  May  and  November  for 
Each  Year  at  the  Ofllc*  of  the  Company,  501 
17th  Street,  Comer  of  Qlenarm  Street.  To 
Take  Effect  November  1,  1895,"  This  sched- 
ule of  rates  will  be  hereafter  referred  to  as 
the  "leaflet  schedule."  April  29,  1807,  the 
city  council  of  the  city  of  Denver  passed  an 
ordinance  in  which  it  was  declared  that  the 
rates  charged  by  the  Denver  Union  Water 
Company  to  private  constuners  of  water  are 
not,  and  had  not  been  since  October  2,  1895, 
nor  since  April  10,  1895,  equivalent  to  the 
average  rates  prevailing  In  the  cities  of  Chi- 
cago, St.  I>ouis,  and  Cincinnati  to  private  con- 
sumers of  water  for  the  same  service,  and  re- 
quired the  company,  on  or  before  10  days  aft- 
er the  date  of  the  passage  of  the  ordinance 
and  the  service  of  a  copy  thereof  upon  the 
comi>any,  to  comply  with  the  terms  of  the 
resolution  of  the  city  council  passed  October 
2,  189.5.  A  certified  copy  of  this  ordinance 
was  served  upon  the  company  shortly  after 
the  pas.sage  thereof  and  before  the  commence- 
ment of  this  suit. 

May  21,  1897,  a  complaint  was  filed  in  the 
district  court  of  Arapahoe  county  by  the 
city  of  Denver  as  plaintiff  against  the  Den- 
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ver  Union  Water  Company  as  defendant 
Tbis  complaint  In  effect  alleged  that  the  wa- 
ter company  had  failed  and  refused  to  com- 
ply with  the  requirements  of  section  5  of  the 
ordinance  above  quoted,  relating  to  the  fixing 
of  a  schedule  of  rates  as  therein  specified. 
It  further  alleged  that  the  defendant  had 
violated  section  6  of  the  ordinance,  In  that 
the  water  which  It  Lad  furnished  was  impure 
and  unwholesome  for  domestic  uses,  and  also 
that  there  had  been  a  failure  upon  the  part 
of  defendant  to  supply  the  pressure  required 
by  the  provisions  of  section  8  of  the  ordi- 
nance. The  prayer  of  this  complaint  was  for 
an  order  of  the  court  directing  the  defendant 
to  establish  a  schedule  of  rates  equivalent  to 
the  average  rate  prevailing  in  the  cities  of 
Chicago,  St  Louis,  and  Cincinnati  for  the 
same  service,  and  that  such  schedule  of  rates, 
when  so  prepared  by  the  defendant  should  be 
submitted  to  the  court  and  by  Its  decree 
made  the  schedule  of  rates  for  private  con- 
sumers of  the  city;  that  the  court  should  fix 
a  schedule  of  rates  for  private  consumers 
equivalent  to  the  average  rate  prevailing  In 
the  cities  of  Chicago,  St  Louis,  and  Cincin- 
nati for  the  same  service;  that  the  defend- 
ant by  order  of  the  court  be  required  to  fur- 
nish the  quality  of  water  and  the  pressure 
required  by  the  ordinance ;  for  a  preliminary 
Injunction  restraining  the  defendant  from 
collecting  any  water  rates  from  private  con- 
sumers of  water  until  the  rates  bad  been 
fixed  and  determined  by  the  court,  pursuant 
to  section  5  of  the  ordinance  of  1890;  for 
an  order  compelling  the  defendant  to  allow 
a  rebate  on  all  rates  by  it  collected  since 
April  10,  1893,  In  excess  of  the  rates  allowed 
by  section  5  of  the  ordinance  of  1890;  and 
for  general  relief.  This  statement  of  the  re- 
lief prayed  by  the  plaintiff  Is  here  made  up- 
on the  theory  that  the  prayer  of  the  com- 
plaint or  bill  In  equity,  In  general.  Indicates 
the  nature  of  the  bill  and  the  character  of 
the  relief  sought  by  the  pleader,  and  for  the 
purpose  of  Indicating  at  the  outset  of  this 
discussion  the  objects  which  were  sought  to 
be  attained  by  the  plaintiff  by  and  through 
this  proceeding. 

After  the  service  of  summons,  but  before 
the  appearance  of  the  defendant,  an  amended 
complaint  was  filed  by  the  plaintiff  June  10, 
1897.  The  substance  of  this  amended  com- 
plaint was  In  effect  the  same  as  the  original 
complaint,  with  much  elaboration,  however. 
The  amended  complaint  embodied  In  detail 
Schedule  A,  which  was  the  schedule  of  water 
rates  attached  to  the  original  ordinance  of 
1890,  and  referred  to  In  section  5  of  said  ordi- 
nance, and  In  a  parallel  column  set  forth  a 
schedule  of  water  rates  which  was  alleged 
to  be  the  equivalent  of  the  average  rate  pre- 
vailing in  the  three  cities  named  in  th  ordi- 
nance for  about  three-fourths  of  the  Items 
contained  in  Schedule  A,  or  such  items  as  It 
at  that  time  seemed  possible  for  plaintiff  to 
give  the  average  of.  The  allegations  of  this 
amended  complaint  as  to  the  failure  of  de- 


fendant to  comply  with  the  requirements  of 
sections  6  and  8  of  the  ordinance  were  much 
elaborated,  but  in  effect  the  same  as  those  of 
the  complaint.  The  prayer  of  this  amended 
complaint  was  substantially  that  of  the  orig- 
inal complaint.  A  motion  to  strike  certain 
allegations  of  the  amended  complaint  and  a 
motion  to  make  the  same  more  specific  were 
Interposed  by  defendant  to  the  amended  com- 
plaint In  the  main  these  motions  were  ruled 
by  the  court  in  favor  of  the  defendant  The 
rulings  of  the  court  upon  these  motions  ad- 
verse to  the  plaintiff  have  been  assigned  as 
errors,  and  will  be  hereafter  considered  and 
disposed  of. 

As  a  result  of  the  ruling  of  the  court  upon 
the  motion  to  make  more  specific,  plaintiff 
filed  a  second  amended  complaint  Octol)er  15, 
1807,  which  In  substance  was  the  same  as 
the  original  and  amended  complaints,  dif- 
fering, however,  from  those  pleadings.  Inter 
alia,  In  tbis:  that  pursuant  to  the  order  of 
the  court  there  was  embodied  iu  this  com- 
plaint a  table  of  rates  in  parallel  columns, 
alleged  by  plaintiff  to  contain  the  schedules 
of  rates  prevailing  in  the  cities  of  Chicago^ 
St  Louis,  and  Cincinnati  for  private  consnm- 
ers  for  the  same  service  or  character  of  serv- 
ice, provided  for  by  Schedule  A,  an  average 
of  the  three  cities  named,  "Schedule  A,"  and 
the  schedule  of  rates  promulgated  by  the 
company  previous  to  November  1,  1895,  known 
as  the  leaflet  rates."  This  table  of  rates, 
comprising  the  six  schedules  above  enumerat- 
ed, was  denominated  a  "comparative  table." 
It  Is  noticeable  that  the  average  rate  of  tlje 
three  cities  as  given  In  this  comparative 
table  differs  very  materially  from  the  aver- 
age rate  of  the  three  cities  set  forth  in  the 
complaint  and  the  amended  complaint.  The 
prayer  of  this  second  amended  complaint  was 
sutystantlally  the  same  as  that  contained  In 
the  complaint  and  amended  complaint  Upon 
motion  of  defendant  and  pursuant  to  an  or- 
der of  court  plaintiff  was  required  to  plead 
in  their  entirety  the  ordinances  of  the  cities 
of  Chicago,  St  Louis,  and  Cincinnati  which 
established  water  rates  for  private  consum- 
ers in  those  three  cities.  This  was  done  by 
filing  an  amendment  to  the  second  amended 
complaint 

At  this  stage  of  the  proceedings  counsel  for 
the  defendant  took  the  position  that  the 
second  amended  complaint  stated  three  caus- 
es of  action,  based  upon  alleged  violations  of 
the  contract  by  the  defendant,  relating  to  its 
failure  to  establish  a  schedule  of  rates  as  re- 
quired by  section  5,  Its  failure  to  provide 
the  quality  of  water  required  by  section  C, 
and  its  failure  to  supply  the  city  with  the 
pressure  required  by  section  8.  This  view 
of  the  controversy  seems  to  have  been  con- 
curred in  by  the  court  below.  The  order  of 
the  court  upon  this  motion  of  defendant  Is 
not  set  forth  In  the  abstract  of  the  record, 
but  the  result  contended  for  by  defendant 
seems  to  have  been  accomplished  by  an  order 
October  IS,  1897,  requiring  defendant  to  an- 
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swer,  on  or  before  October  24,  1897,  tbat  por- 
tion of  the  second  amended  complaint  which 
applies  to  the  schedule  of  water  rates,  with 
leave  to  plead  as  It  shall  be  advised  within 
10  days  from  date  as  to  the  other  parts  of 
the  second  amended  complaint.  From  the 
date  of  this  order  the  trial  proceeded  upon 
the  theory  that  there  were  three  causes  of 
action  stated  In  the  complaint,  Involving,  re- 
spectively, the  causes  of  action  above  set 
forth,  to  wit,  price,  purity,  and  pressure. 

The  defendant  filed  Its  answer  October  28, 
1897,  to  the  second  amended  complaint  relat- 
ing to  water  rates,  by  which  answer  the  ma- 
terial allegations  of  Uie  second  amended  com- 
plaint as  to  water  rates  were  put  In  issue,  ex- 
cept such  allegations  as  might  be  denominat- 
ed formal.  In  passing.  It  ml^t  be  well  to 
state  that  the  allegations  of  the  second 
amended  complaint  relating  to  the  failure  of 
defendant  to  comply  with  the  requirements 
of  section  5  of  the  ordinance  were  to  the  ef- 
fect that  the  defendant  bad  wantonly  failed 
to  fix  a  schedule  or  rates  for  private  consum- 
ers equivalent  to  the  average  rate  prevailing 
in  the  cities  of  Chicago,  St.  Louis,  and  Cin- 
cinnati, as  required  by  the  terms  of  section 
6  of  the  ordinance  and  the  action  of  the  city 
council  of  the  city  of  DMiver,  and  that  the 
defendant  had  brolcen  Its  obligations,  duties, 
and  promises  assumed  by  it  under  said  sec- 
tion of  the  ordinance.  In  response  to  the 
allegations  of  the  second  amended  complaint 
that  the  defendant  bad  failed  and  refused  to 
comply  with  the  requirements  of  section  5, 
while  the  answer  denied  that  It  had  failed 
or  refused  to  comply  with  the  requirements 
of  said  section,  nowhere  does  it  affirmatively 
appear  in  the  answer  by  any  allegation  tbat 
it  had  compiled  with  the  requirements  of 
said  section.  On  the  contrary,  it  afflnnative- 
ly  appears  from  the  answer  tbat  the  defend- 
ant bad  not  complied  with  such  requirements, 
as  a  careful  reading  of  the  answer  will  dis- 
close, and  as  is  shown  by  the  last  .paragraph 
of  defendant's  answer,  which  is  as  follows: 
"Defendant  alleges,  upon  information  and 
belief,  that  it  is  now  collecting  and  receiving 
less,  and  that  the  schedule  of  November  1, 
1805,  fixes  and  provides  for  lower  rates  and 
charges  than  the  said  defendant  is  entitled  to 
fix  and  collect  under  the  terms  and  provisions 
of  section  5  of  the  contract  of  April  10,  1890, 
and  tbat  it  will  be  found,  upon  an  inspection 
of  the  schedule  of  rates  alleged  by  the  plain- 
tiff to  prevail  in  the  said  cities  of  Chicago, 
Cincinnati,  and  St.  Louis,  tbat  an  exact  aver- 
age of  item  by  item  therein  contained,  or  ol 
the  items  contained  in  Schedule  A,  attached 
to  the  contract  of  April  10,  1890,  or  of  the 
rates  contained  In  the  semiannual  schedule 
of  rates  of  November  1,  1893,  cannot  be  de- 
termined or  ascertained,  but  that  the  said  de- 
fendant Is  charging  and  collecting,  and  in  its 
said  November  Ist  8Che<lule  of  rates  provided 
for  the  collection  of,  rates  less  than  the  equiv- 
alent of  the  average  of  the  rates  prevailing 
in  said  three  cities  for  the  same  service,  and 


that  it  has  been  moved  and  induced  to  make 
such  rates,  reduced  far  below  that  which  it 
could  be  required  to  make  or  charge,  because 
it  has  desired  to  escape  criticism  and  attack 
of  a  public  and  political  nature,  and  that  it 
might  be  left  to  conduct  its  business,  to  the 
end  of  discharging  all  its  obligations  to  the 
public  and  its  consumers,  without  being  em- 
barrassed and  harassed  by  false  and  unjust 
costs,  charges,  and  denunciations,  and  that 
it  believes  and  alleges  tbat  this  honorable 
court  will  ascertain  and  determine  that  it 
baa  dcme  more  In  the  way  of  reducing  rates 
for  private  consumers  in  the  city  of  Denver 
than  it  can  or  slionld  be  requited  to  do,  in 
view  of  the  character  and  nature  of  the  serv- 
ice rendered  by  it  to  said  private  consumers, 
and  the  nature  and  character  of  the  service 
rendered  in  each  of  the  said  cities  of  Chicago, 
Cincinnati,  and  St.  Louis  to  the  private  con- 
sumers therein.  And  defendant  further  al- 
leges tbat  the  rates  charged  and  d^unnded  \fy 
It  are  reasonable  rates  to  be  charged  and  de- 
manded for  the  services  rendered  by  It  In 
supplying  water  to  private  consumers." 

October  27,  1897,  plaintiff  filed  its  replica- 
tion to  the  answer  of  defendant,  which  was 
a  general  denial  of  the  new  matter  contained 
in  ttae  answer.  In  the  foregoing  statement 
no  attempt  has  been  ntade  to  embody  in  this 
opinion  anything  more  than  the  briefest  pos- 
sible statement  of  the  issue  presented  by  tbe 
pleadings  upon  the  alleged  failure  of  defend- 
ant to  comply  with  the  requirements  of  sec- 
tion 5  of  the  ordinance.  Up  to  this  point  the 
pleadings,  motions,  demurrers,  etc.,  with  the 
court's  ruling  thereon,  occupy  179  pages  of 
the  printed  abstract  If  the  issue  presented 
by  the  pleadings  has  been  clearly  stated,  no 
necessity  exists  for  embodying  an  abstract 
of  tbe  pleadings  herein,  and  no  beneficial  re- 
sult would  be  gained. 

As  to  the  errors  assigned  by  plaintiff  upon 
the  rulings  of  the  court  upon  the  motions  of 
defendant  to  make  more  specific,  definite,  and 
certain  tbe  allegations  of  the  amended  com- 
plaint, and  the  motion  to  strike  therefrom 
certain  portions  thereof  for  the  reason  that 
they  were  immaterial  and  irrelevant,  it  is 
suflicient  to  say  that,  under  the  well-settled 
rule  of  this  lurisdlction,  rulings  of  tbe  court 
upon  such  motions  are  very  largely  within 
the  Judicial  discretion  of  tbe  trial  court,  and 
that,  unless  it  clearly  appears  from  the  rec- 
ord that  the  court  below  abused  such  Judicial 
discretion,  this  court  will  not  interfere  with 
the  same.  From  a  careful  consideration  of 
tbe  record  in  this  case,  this  court  is  unable 
to  say  tbat  there  was  any  such  abuse  by  the 
court  below  of  the  Judicial  discretion  vested 
in  it  in  its  rulings  upon  these  various  motions 
as  resulted  in  prejudicial  error  to  the  plain- 
tiff. In  this  connection  it  might  be  well  to 
state  that  it  has  been  a  laborious  task  to 
connect  tbe  motions  as  they  appear  in  the 
printed  abstract  of  the  record  with  the  plead- 
ings to  which  such  motions  are  addressed, 
for  the  reason  tbat  the  motions  as  they  ap- 
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pear  In  the  record  are  in  the  usual  form  of 
such  motions,  referring  to  the  pleadings  by 
page  and  line  as  they  were  filed  in  the  court 
below,  -whereas,  in  the  printed  abstract  fur- 
nished this  court,  the  paging  is  entirely  dif- 
ferent. We  would  suggest  that,  where  coun- 
sel seriously  rely  upon  the  errors  alleged  to 
have  been  committed  by  the  court  In  such 
rulings,  they  call  the  attention  of  this  court 
to  the  precise  language  to  which  the  motions 
are  addressed,  by  quoting  the  same  in  their 
briefs,  thereby  relieving  the  court  of  much 
unnecessary  labor.  These  remarks  are  espe- 
cially pertinent  to  the  record  proper  in  this 
case,  which  occupies  228  pages  of  the  printed 
abstract. 

We  have  examined  the  argument  of  coun- 
sel for  plaintiff  with  a  great  deal  of  care, 
and  are  of  the  opinion  that  he  has  failed 
to  call  tlie  court's  attention  to  any  ruling 
made  by  the  court  below  which  In  any  wise 
appears  to  us  to  be  an  unwarranted  exercise 
of  the  court's  authority  in  matters  of  this 
nature.  On  the  contrary,  we  believe  that 
the  orders  of  the  court  were  warranted,  and 
tended  to  simplify  the  Issues,  expedite  the 
trial,  and  did  not  deprive  the  plaintiff  of 
any  of  Its  rights.  After  the  Issues  had  been 
framed  as  hereinbefore  stated,  the  hearing 
of  testimony  proceeded  before  the  court  with- 
out a  Jury  through  several  months,  and  on 
the  9th  day  of  February,  1898,  the  court 
rendered  Its  opinion  and  made  its  findings 
upon  what  we  shall  designate  the  first  cause 
of  action.  The  opinion  and  findings  of  the 
court  occupy  44  pages  of  the  printed  supple- 
mental abstract  of  defendant.  It  will  be  un- 
necessary to  set  forth  the  opinion  of  the 
court  in  this  opinion.  Such  portions,  how- 
ever, as  serve  to  indicate  the  process  of  rea- 
soning, based  upon  the  evidence  in  the  case, 
adopted  by  the  court  below  In  arriving  at  its 
conclusions,  will  be  from  time  to  time  quoted 
herein  as  this  opinion  proceeds. 

The  court  in  Its  opinion  promulgated  a 
schedule  of  rates  to  be  adopted  by  the  de- 
fendant for  water  furnished  by  it  to  the  pri- 
vate consumers  of  the  city  of  Denver,  This 
schedule,  so  far  as  the  items  therein  are 
concerned,  was  based  upon  "Schedule  A," 
which  was  a  part  of  the  ordinance  of  1800. 
We  find  from  the  record  that  the  Items  of 
service  Included  within  "Schedule  A,"  exclu- 
sive of  irrigation  rates  and  meter  rates,  were 
107,  that  the  leaflet  schedule  of  rates  con- 
tained 142  Items,  and  that  the  schedule  of 
rates  promulgated  by  the  court  contained 
135  items.  This  Increase  of  items  in  the 
court  schedule  over  the  items  contained  in 
"Schedule  A"  seems  to  have  been  warranted 
in  the  opinion  of  the  court  by  the  fact,  which 
appeared  in  evidence,  that  other  and  differ- 
ent uses  of  water  in  the  city  of  Denver  had 
grown  up  since  the  adoiitlon  of  the  ordinance 
of  1800.  The  above  statement  is  made  for 
the  purpose  of  showing  the  number  of  items 
of  service  concerning  which  testimony  was 
introduced   at   the   trial,   and  upon   which, 


under  the  Issues  framed,  the  court  was  re- 
quired to  fix  and  establish  a  schedule  of 
rates.  It  also  Indicates  to  some  extent  the 
voluminous  character  of  the  evidence  intro- 
duced at  the  trial. 

The  findings  of  the  court  were  as  follows : 
"(1)  That  the  schedule  of  annual  water 
rates  established  this  9tb  day  of  February, 
A.  D.  1898,  shall  be  payable  semiannually  la 
advance  on  the  Ist  day  of  May  and  Xovem- 
ber,  respectively,  A.  D.  1898,  and  on  the  same 
days  of  each  year  thereafter.  (2)  That  this 
schedule  of  rates  for  private  consumers  of 
water  In  Denver  has  been  obtained  by  add- 
ing together  the  prevailing  minimum  rates  In 
Chicago,  St.  Louis,  and  Cincinnati,  and  di- 
viding the  sum  thus  obtained  by  three,  the 
number  of  cities  contributing ;  but  whenever 
either  of  the  said  three  cities  have  no  pre- 
vailing rates,  and  thereby  fall  to  contribute 
a  price  or  rate,  then  we  have  allowed  as  the 
rate  to  be  hereafter  charged  whatever  the 
rate  was  for  such  service  In  Denver  on  the 
Ist  day  of  November,  A.  D.  1895.  (3)  That 
the  prevailing  rates  referred  to  in  Ordinance 
No.  44  of  the  Series  of  1890,  in  section  5.  and 
which  have  been  taken  in  determining  the 
rate  to  be  charged  in  Denver,  mean  and  are 
held  to  be  the  present  existing  minimum 
rates  charged  in  Chicago,  St.  Louts,  and  Cin- 
cinnati for  any  specific  service.  (4)  Mini- 
mum rate  means  the  lowest  price  given  or 
calculated  in  each  of  the  three  cities  for  a 
specified  thing,  being.  In  Chicago,  a  frontage 
of  12  feet;  in  St  Louis,  the  least  desirable 
location  for  any  kind  of  business ;  and,  in 
Cincinnati,  the  lowest  charge  for  area  space, 
500  square  feet  or  less,  accompanied  by  the 
minimum  use  of  water.  (5)  That  the  ques- 
tion of  discount  is  a  matter  of  private  reg- 
ulation, a  rule  of  the  water  departments  in 
Chicago  and  Cincinnati,  and  is  not  found  In 
St.  Louis.  Nowhere  Is  a  discount  a  part  of 
the  price,  as  appears  from  and  Is  set  forth 
in  the  water  rates  of  either  of  these  cities. 
(G)  That  the  rules  and  regulations  of  the 
defendant  company,  of  which  complaint  has 
been  entered,  are  not  harsh,  oppressive,  nor 
unreasonable  to  that  degree  or  extent  as 
would  warrant  a  court  in  entering  an  order 
decreeing  that  such  rules  and  regulations  be 
changed,  modified,  or  annulled.  We  find  the 
same  rules,  of  like  severity.  In  each  of  the 
three  cities,  and  abundant  legal  authorities 
in  different  states  upholding  their  enforce- 
ment. (7)  That  tlie  prevailing  rates  at  this 
date  in  Chicago,  St.  Louis,  and  Cincinnati 
are  not  the  rates  which  prevailed  In  these 
cities  In  October,  1895.  when  a  demand  was 
made  by  the  city  council,  nor  on  November 
1,  189.5,  when  the  defendant  company  fixed 
Its  schedule  of  rates  as  set  forth  in  its  leaf- 
let (8)  That  the  evidence  fails  to  show 
that  the  defendant  wholly,  or  at  all.  wanton- 
ly or  otherwise,  failed.  In  October.  A.  D. 
1895,  to  make  a  schedule  of  rates  which  was 
not  the  equivalent  of  the  average  prevailing 
rate  then  in  force  in  the  three  cities.     (9) 
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That  the  defendant  company  will  be  entitled 
to  collect  from  all  private  consumers  of  wa- 
ter such  amoimts  as  were  due  and  payable 
on  the  1st  days  of  May  and  Noy ember,  A.  D. 
1897,  in  accordance  and  compliance  with  the 
rates  as  set  forth  and  fixed  by  the  defendant 
company  on  the  1st  day  of  November,  A.  D. 
1895.  (10)  That  the  rates  provided  to  be 
flxed  in  and  by  section  6  of  the  contract  of 
April  10,  1890,  are  not  by  the  terms  of  the 
said  contract,  and  cannot  be  by  plaintiff, 
made  to  apply  to  towns  which  have  been, 
since  the  making  of  said  contract  of  April 
10,  1890,  annexed  to  the  dty  of  Denver  by 
a  vote  of  the  inhabitants  ttiereof,  and  that 
the  respective  rights  of  the  defendant  com- 
pany, and  of  the  Inhabitants  of  the  territory 
embraced  in  said  Independent  towns  which 
have  been  annexed,  remain  as  though  there 
had  been  no  annexation  thereof,  and  are  to 
be  controlled  only  by  the  contracts  existing 
between  the  said  defendant  company  and 
said  independent  towns  or  cities,  and  that 
the  plaintiff  has  only  the  rights  in  the  prem- 
ises  as  against  the  said  defendant  that  were 
had  or  might  be  asserted  by  the  said  inde- 
pendent towns  and  municipalities  against  the 
defendant  company,  had  there  been  no  annex- 
ation, and  that  the  rights  and  obligations,  re- 
spectively, of  the  plaintiff  and  defendant, 
are  the  same  as  the  rights  and  obligations 
of  the  said  defendant  and  the  said  towns 
and  municipalities  were  prior  to  the  said  an- 
nexation, and  that  this  finding  applies,  re- 
spectively, to  the  inhabitants  or  territory  em- 
braced within  the  former  towns  and  cities 
of  Highlands,  Ck)lfax,  Bamum,  South  Den- 
ver, and  Harman,  being  the  only  towns  and 
cities  concerning  which,  and  the  annexation 
of  which  to  the  city  of  Denver,  any  evidence 
has  been  Introduced  in  this  cause,  and  that 
the  same  rule  Is  applicable  to  all  other 
towns  that  may  hereafter  be  annexed  to 
said  city  in  the  same  manner  as  the  towns 
herein  enumerated.  (11)  That  the  same  serv- 
ice designated  as  irrigation  of  lots  in  'Sched- 
ule A,'  which  is  attached  to  and  made  a 
part  of  the  contract  of  April  10,  1890,  does 
not  exist  in  either  of  the  cities  of  Chicago, 
St  Louis,  or  Cincinnati.  (12)  That  the  de- 
fendant Is  entitled  to  collect  and  receive 
rates  for  and  on  account  of  any  uses  not 
enumerated  and  set  forth  In  the  schedule  in 
this  decree  flxed  and  established  at  a  rate 
not  higher  than  Is  fixed  and  determined  In 
and  by  the  schedule  herein  fixed  and  estab- 
lished for  the  same  service;  that  is  to  say, 
for  the  same  quantity  and  use  of  water  un- 
der like  conditions  and  circumstances :  pro- 
vided that  such  uses  be  not  the  same  which 
are  now  covered  by  and  included  In  the 
items  and  rates  Charged  and  collected  for 
under  the  items  contained  In  said  schedule 
of  rates  herein  fixed  and  determined." 

The  position  of  defendant  in  this  court  is 
that  the  findings  and  decree  of  the  trial 
court  upon  the  Issues  of  fact  are  conclusive, 
because  they  were  findings  and  a  decree  upon 


questions  of  fact  either  upon  conflicting  evi- 
dence or  upon  undisputed  evidence  sustain- 
ing and  tending  to  sustain  the  findings  of 
the  court  The  rule  in  this  state  is  well 
settled  that  where  the  findings  of  fact  and 
decree  are  based  upon  either  conflicting  or 
undisputed  evidence,  and  there  is  substantial 
evidence  to  support  them,  takai  before  the 
court  below,  which  sustains  or  tends  to  sus- 
tain such  findings  and  decree,  this  court  is 
precluded  by  such  findings  and  decree,  and 
will  not  disturb  the  same.  Citation  of  au- 
thorities is  not  necessary  in  support  of  the 
above  rule,  as  the  Reports  of  this  state  are 
full  of  such  authorities.  In  view  of  the 
above  rule,  it  is  Important  to  always  keep 
In  mind  the  issue  presented  by  the  pleadings 
upon  the  question  now  under  consideration. 
Without  question  the  original  complaint,  the 
amended  complaint  and  the  second  amended 
complaint  intended  to  present  to  the  court 
a  claim  upon  the  part  of  the  city  of  Denver 
that  the  defendant  had  failed  to  comply  with 
section  5  of  the  ordinance,  relating  to  the 
fixing  of  a  schedule  of  rates  for  private  con- 
sumers which  should  be  equivalent  to  the 
average  rate  prevailing  In  the  three  cities 
mentioned  for  the  same  service.  This  is 
manifest  from  the  fact  that  the  resolution 
adopted  by  the  city  council  October  2,  1895, 
and  the  ordinance  adopted  April  29,  1897, 
which  are  alleged  to  be  authority  for  tho 
commencement  and  prosecution  of  this  ac- 
tion, make  no  mention  of  the  failure  upon 
the  part  of  the  company  to  comply  with  sec- 
tion 6  or  section  8  of  said  ordinance,  relat- 
ing to  the  purity  and  pressure  of  the  water 
furnished  by  the  defendant  This  being  the 
case,  our  Inquiry  Is  limited  to  the  one  ques- 
tion, namely :  Is  there  competent  evidence  in 
the  record  sustaining  or  tending  to  sustain 
the  schedule  of  rates  promulgated  by  tiie 
court  below,  as  being  a  schedule  for  private 
consumers  which  Is  the  equivalent  of  the 
average  rate  prevailing  in  the  three  cities 
mentioned  for  the  same  service? 

After  an  exhaustive  examination  of  the 
evidence  In  this  case  we  are  forced  to  the 
conclusion  that  the  evidence  does  not  sustain 
or  tend  to  sustain  the  schedule  of  rates  pro- 
mulgated by  the  court,  for  reasons  which  will 
now  be  stated.  The  defendant  at  the  trial  in- 
troduced no  testimony  as  to  the  schedules  of 
rates  prevailing  in  the  three  cities  mentioned, 
relying  upon  its  cross-examination  of  the  wit- 
nesses Introduced  by  the  plaintiff.  The  plain- 
tiff introduced  certified  copies  of  the  schedule 
of  water  rates  existing  in  the  three  cities  at 
the  date  of  the  trial,  the  testimony  of  an 
accountant  whose  experience  in  that  line  of 
work  consisted  of  three  or  four  months' 
labor,  previous  to  testifying  in  this  case,  in  an 
effort  to  arrive  at  an  average  of  the  rates 
charged  in  the  three  cities  mentioned  to  their 
private  consumers  for  the  same  service  ren- 
dered by  the  defendant  to  its  private  consum- 
ers. Plaintiff  also  Introduced  one  witness 
from  each  of  the  three  citle^  mentioned,  who 
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were  >n  some  capacity  connected  with  the 
water  departments  of  those  cities,  who  tes- 
tified In  support  of  the  testimony  which  had 
been  adduced  from  the  plaintiff's  accountant, 
and  also  as  to  the  manner  and  method  of  ar- 
riving at  the  rates  charged  to  private  consum- 
ers by  the  water  departments  of  the  several 
cities.  At  the  very  outset  of  the  investigation 
It  was  developed  that  there  existed  In  each  of 
the  three  cities  mentioned  a  system  of  de- 
termining rates  charged  private  consumers, 
based  upon  the  schedule  of  rates  found  In  the 
ordinances,  which  differed  from  the  system 
prevailing  in  the  other  cities,  and  also  dif- 
fered from  the  system  prevailing  In  the  city 
of  Denver.  To  Illustrate:  The  testimony 
shows  that  In  the  city  of  Chicago  the  system 
prevails  of  charging  what  is  known  as  a 
"frontage  rate"  against  every  building  which 
fronts  upon  a  street  through  which,  or  along 
which,  a  water  main  has  been  laid.  This 
"frontage  rate"  Is  In  addition  to  the  charges 
made  for  instruments  of  service  which  may 
be  used  in  the  building.  It  Is  based  upon  the 
minimum  of  12  feet  front  of  a  one-story  build- 
ing, and  increases  as  the  frontage  Increases 
and  the  number  of  stories  In  the  building  in- 
creases. In  St.  Iionis  the  rate  for  water  Is 
determined  by  the  location  of  the  water  con- 
sumers; the  least  desirable  location  being 
charged  the  lowest  rate,  and  the  most  desir- 
able location  being  charged  the  highest  rate. 
In  Cincinnati  the  charge  la  regulated  by 
the  space  occupied  by  the  consumer,  upon  a 
basis  of  500  square  feet  for  the  minimum 
charge.  From  the  above  statement  it  will 
be  readily  seen  that  owing  to  the  radically 
different  manner  in  which  charges  are  made 
under  the  ordinances  and  schedules  of  the 
three  cities.  It  is  absolutely  impossible  to  ar- 
rive at  an  average  rate  for  the  three  cities, 
for  the  reason  that  it  Is  absolutely  Impossible 
to  average  frontage,  locality,  and  space. 

As  the  taking  of  testimony  progressed,  it 
developed  that  In  one  or  more  of  the  three 
cities  there  was  no  charge  whatever  for  a 
large  number  of  Items  of  service  included  in 
"Schedule  A."  The  court  in  finding  2  said: 
"That  this  schedule  of  rates  for  private  con- 
sumers of  water  In  Denver  has  been  obtained 
by  adding  together  the  prevailing  minimum 
rates  In  Chicago,  St.  Louis,  and  Cincinnati, 
and  dividing  the  sum  thus  obtained  by  three, 
the  number  of  cities  contributing ;  but  when- 
ever either  of  the  said  three  cities  have  no 
prevailing  rates,  and  thereby  fail  to  contrib- 
ute a  price  or  rate,  then  we  have  allowed  as 
the  rate  to  be  hereafter  charged  whatever 
the  rate  was  for  such  service  in  Denver  on 
the  1st  day  of  November,  A.  D.  1895."  If  the 
court.  In  arriving  at  the  schedule  of  rates 
which  It  promulgated,  had  strictly  adhered  to 
the  rule  announced  In  the  above  finding,  no 
rate  could  have  been  arrived  at  for  more  than 
two-thirds  of  the  Items  in  the  schedule  adopt- 
ed by  the  court,  for  the  reason  that  In  one  or 
more  of  the  schedules  of  the  three  cities  men- 
tioned no  rate  was  fixed  for  more  than  two- 


thirds  of  the  Items  of  service  covered  by  the 
schedule  promulgated  by  the  court  It  is 
possible  that,  if  the  testimony  had  disclosed 
that  no  rate  was  fixed  in  one  or  more  of  the 
cities  for  a  few  only  of  the  items  Included 
within  the  court's  schedule,  the  rule  adopted 
by  the  court  above  stated  might  have  lieen 
unobjectionable  upon  the  theory  that  a  sub- 
stantial compliance  with  the  terms  of  a  con- 
tract is  all  which  the  law  requires.  If  the 
court  had  adhered  to  the  rule  announced,  it 
would  have  resulted  In  leaving  the  schedule 
of  rates  adopted  by  the  company  in  1895  In 
full  force  and  effect  as  to  more  than  two- 
thirds  of  the  rates  fixed  by  such  schedule,  and 
In  our  opinion  must  have  resulted  In  the  court 
arriving  at  the  conclusion  that  it  was  ab- 
solutely Impossible  to  determine  the  average 
rate  prevailing  in  the  three  cities  mentioned 
for  the  same  service,  and  therefore  Impossible 
to  enforce  the  provisions  of  the  contract  ex- 
isting between  the  city  and  the  company,  in 
so  far  ns  the  requirements  of  section  6  of  the 
ordinance  are  concerned. 

To  escape  this  conclusion,  however,  over 
the  objection  of  defendant,  testimony  was  in- 
troduced which  was  an  attempt  to  establish 
a  rate  in  one  or  more  of  the  three  cities  men- 
tioned where  no  such  rate  prevailed.  In  other 
words,  the  court  allowed  testimony  to  be  in- 
troduced, over  the  objection  of  defendant,  for 
the  purpose  of  establishing  rates  for  Items  of 
service  In  the  three  cities  where  no  rate  pre- 
vailed, and  therefrom  computed  an  average, 
which  average  appears  in  the  schedule  pro- 
mulgated by  the  court  In  more  than  two-thlrda 
of  the  Items  therein  contained.  If,  under  the 
testimony,  it  had  been  possible  to  thus  sup- 
ply the  missing  rates  In  one  or  more  of  the 
three  cities  with  deflnlteness  and  certainty, 
such  method  of  computation  might  not  have 
been  objectionable;  but  the  witnesses  who 
testified  upon  this  point,  from  the  necessities 
of  the  case,  were  compelled  to  assume  the 
existence  of  certain  facts  in  many  Instances 
which  were  not  supported  by  the  evidence. 
When  this  method  of  computation  was  called 
In  question  by  the  defendant,  by  objections  to 
the  testimony  and  upon  cross-examination, 
the  witnesses  testified  that  the  al)ove  assump- 
tions were  made  t>ecan8e  they  were  fair.  Just, 
and  reasonable,  thereby  Introducing  Into  the 
case  questions  which  were  not  in  any  man- 
ner presented  by  the  Issue.  The  court  was 
not  called  upon,  by  any  Issue  presented  by  th« 
pleadings,  to  determine  a  fair,  jnst,  or  reason- 
able rate  for  the  private  consumers  of  the 
city  of  Denver.  It  was  its  duty,  and  Its  duty 
only,  under  the  issue  presented,  to  determine. 
If  possible,  the  average  rate  prevailing  for 
the  same  service  in  the  three  cities  mentioned. 
Anything  beyond  this  was  outside  of  and  be- 
yond any  Issue  in  the  case.  The  admission 
of  such  testimony  was  without  Justification 
upon  any  principle  with  which  we  are  famil- 
iar. Without  such  testimony  It  would  have 
been,  and  was,  absolutely  impossible  for  the 
court  to  arrive  at  a  schedule  of  rates  for  tlM 
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private  consumers  of  the  city  o(  Denver  re- 
quired by  section  5  of  the  ordinance. 

This  sort  of  testimony  pervades  the  rec- 
ord, and,  as  above  stated,  more  than  two- 
thirds  of  the  rates  established  by  the  court 
in  the  schedule  promulgated  by  it  are  based 
upon  such  testimony,  and  such  testimony  on- 
ly. The  cross-examination  of  plaintiff's  wit- 
nesses by  defendant's  counsel  emphasized 
In  a  marked  degree  the  incompetency  of  the 
evidence  upon  which  the  decree  of  the  court 
was  largely  based.  That  this  method  of  com- 
putation and  calculation  was  adopted  by  the 
court  is  manifest  from  finding  4:  "Minimum 
rate  means  the  lowest  price  given  or  calcu- 
lated In  each  of  the  three  cities  for  specified 
things,"  etc.  In  the  schedule  of  rates  pro- 
mulgated by  the  court  the  minimum  and  the 
maximum  rate  is  established  for  36  items. 
In  every  instance  the  maximum  rate  thus 
established  is  identically  the  same  as  that 
set  forth  in  the  schedule  adopted  by  the 
company  in  October,  1895,  and  known  as 
the  "leaflet  schedule."  The  testimony  In  the 
case  has  been  examined  with  the  utmost  care, 
and  we  fail  to  find  any  testimony  whatever 
in  support  of  any  maximum  rate  promulgat- 
ed by  the  court  in  its  schedule.  That  the 
court  adopted  the  maximum  rate  of  the  leaf- 
let schedule,  without  any  evidence  to  Justify 
such  action,  is  conclusively  shown  by  the 
following  extract  from  the  court's  opinion: 
•The  following  table  will  therefore  be  held 
to  be  the  schedule  of  minimum  and  maximum 
rates  fixed  for  private  consumers  of  water 
in  the  city  of  Denver,  which  rates  we  find  to 
be  equivalent  to  the  average  minimum  rate 
prevailing  in  the  cities  of  Chicago,  St  Louis, 
and  Cincinnati  for  the  same  service.  The 
maximum  rate,  where  a  maximum  Is  given, 
Is  based  npon  that  found  in  Schedule  A,  with 
the  reduction  therefor  found  In  the  leaflet" 
In  our  view,  the  maximum  rate  which  the 
water  company  may  charge  is  of  more  im- 
iwrtance  to  the  consumer  than  the  minimum 
rate,  for  the  reason  that  under  the  findings 
of  the  court  (paragraph  4)  the  minimum  rate 
established  "means  the  lowest  price  given 
or  calculated  in  each  of  the  ttiree  cities 
for  a  specified  thing,  being,  In  Chicago,  a 
frontage  of  12  feet;  in  St  Louis,  the  least 
desirable  location  for  any  kind  of  business; 
and,  in  Cincinnati,  the  lowest  charge  for 
area  space,  500  square  feet  or  less,  accom- 
panied by  the  minimum  use  of  water."  In 
the  opinion  of  the  court  It  is  said:  "There 
can  be  no  fixed  rule  in  determining  a  maxi- 
mum or  intermediate  charge.  Much  must 
depend  on  the  Integrity  of  the  party  appli- 
cant as  to  the  uses  for  which  he  says  be  de- 
sires the  water;  and  likewise  much  must 
depend  on  the  fairness  of  the  company  sup- 
plying the  water  as  to  Its  charges."  If,  as 
the  court  found  in  paragraph  4  above  quoted, 
the  minimum  rate  is  based  upon  the  frontage, 
locality,  and  space,  accompanied  by  the  mini- 
inum  use,  nil  or  either  of  those  elements 
may  be  applied  by  the  company  in  determin- 


ing when  the  service  rendered  should  be  paid 
for  at  the  minimum  rate,  and  the  maximtun 
or  intermediary  rate  is  left  entirely  to  the 
discretion  and  fairness  of  the  company.  In 
otlier  words,  the  company  may  not  go  below 
the  minimum  rate  established  by  the  court's 
schedule ;  but,  in  fixing  a  maximum  rate  for 
any  service  to  a  private  consumer.  It  may  go 
to  the  limit  allowed  by  the  court,  thus  con- 
signing the  private  consumers  to  the  mercy 
and  fairness  of  the  company. 

We  do  not  wish  to  be  understood  as  in- 
timating that  the  company  would  abuse  the 
privilege  granted  It  by  the  court,  but  simply 
announce  the  belief  that.  If  the  testimony 
warranted  the  alwve  findings  of  the  court, 
then  the  testimony  was  insufficient  to  enable 
the  court  to  establish  a  schedule  of  rates, 
both  minimum  and  maximum,  which  would 
be  a  compliance  with  the  requirements  of 
section  5  of  the  ordinance.  The  brief  of 
eoimsel  for  defendant  Is  replete  with  state- 
ments to  the  effect  that  plaintiff  failed  to 
prove  its  case.  To  quote:  "It  cannot  be 
claimed  that  any  evidence  has  been  offered, 
or  that  any  allegation  has  been  made,  to  fix 
a  schedule  of  rates.  All  that  as  we  were 
frequently  admonished,  which  was  attempted 
to  be  done,  was  to  fix  a  minimum  rate  for 
certain  items,  leaving  the  remainder  of  the 
schedule  untouched  in  every  particular  what- 
ever. Was  that  making  a  case?  Was  that 
following  the  allegations  of  the  complaint? 
Was  that  showing  a  right  to  equitable  relief, 
or  to  any  kind  of  relief?  And  yet  the  court 
was  legally  compelled  to  broadly  state: 
These  are  the  matters  which  were  necessary 
to  have  been  fully  established  by  evidence, 
and  these  are  the  matters  concerning  which 
there  has  been  an  utter  and  absolute  failure 
by  the  plaintiff.'  "  Many  other  quotations 
from  defendant's  brief  of  like  Import  might 
be  made.  In  fact  the  whole  burden  of  de- 
fendant's brief  and  argument  Is  to  the  effect 
that  the  company,  having  adopted  a  schedule 
of  rates  which  was  less  than  the  contract 
called  for,  had  kept  not  only  the  letter,  but 
the  spirit,  of  the  contract.  We  believe  that 
this  contention  of  defendant  is  amply  sustain- 
ed by  the  evidence  in  this  case,  as  a  compari- 
son of  the  two  schedules  shows  that  the  rates 
established  by  the  court  for  nearly  one-half 
of  the  Items  in  its  schedule  are  higher  than 
the  rates  established  by  the  company;  but 
under  the  issue  presented  by  the  pleadings 
such  contention  cannot  avail,  for  the  rea- 
son that  there  was  no  question  of  the  Jus- 
tice or  fairness  or  reasonableness  of  ttie 
schedule  of  rates  adopted  by  the  comjmny 
in  1895  presented  to  the  court  t>elow.  The 
sole  question  was  a  determination  of  a 
schedule  of  rates  which  should  be  equivalent 
to  the  average  rate  prevailing  in  the  three 
cities  mentioned  for  the  same  service.  The 
theory  upon  which  defendant  tried  the  case 
seems  to  have  been  that,  unless  it  could  be 
shown  that  the  schedule  adopted  by  it  in 
1895  was  wrong,  such  schedule  should  stand. 
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No  such  Issue  was  presented  by  the  plead- 
ings, and  In  our  opinion  no  such  theory  is 
justified  by  the  terms  of  the  contract. 

From  our  examination  of  the  testimony  In 
this  case  we  are  of  the  opinion  that  section 
5  of  the  ordinance  Is  unenforceable,  in  that 
it  Is  utterly  Impossible  to  arrive  at  an  equiva- 
lent of  the  average  rate  prevailing  In  the 
three  cities  mentioned  for  the  same  service, 
due  to  the  fact  that  the  schedules  of  rates 
prevailing  in  the  three  cities  are  based  upon 
such  radically  different  classifications  and 
methods  of  computation,  such  a  diversity  of 
uses  and  services,  and  are  so  largely  deter- 
mined by  the  judgment  and  discretion  of  em- 
ployes of  the  water  departments,  whose  duty 
it  Is  from  time  to  time  to  Inspect,  survey,  and 
assess  the  premises  to  which  water  is  fur- 
nished, and  ui)on  the  reports  of  these  em- 
ployes the  rates  to  be  paid  by  the  consumers 
are  calculated  by  the  employes  of  the  ofBco 
upon  the  scbedules  of  rates  prevailing.  In 
this  conclusion  we  are  abundantly  supported 
by  the  position  talsen  by  counsel  for  defend- 
ant in  his  brief:  "We  spent  a  number  of 
weeks  In  the  trial  court — many  people  spent 
weeks  elsewhere,  so  we  are  told — In  attempt- 
ing to  arrive  at  an  average.  We  said  that 
it  could  not  be  made.  We  say  to-day  that 
it  cannot  be  done.  What  better  proof  or 
demonstration  of  that  fact  is  required  than 
that  schedule  after  schedule,  no  two  ever 
agreeing,  are  tendered  by  the  same  plaintiff, 
under  the  oath  of  the  same  man,  and  figured 
by  the  same  accountant.  If  It  could  be  done. 
If  it  was  a  mathematical  proposition,  no  two 
men  should  differ  upon  It,  and  certainly  one 
man  should  not  differ  from  himself.  There 
Is  an  inlierent  difficulty  in  the  question,  not  put 
there  by  the  Intention  of  anybody,  perhaps, 
but  existing,  it  cannot  be  avoided  or  escaped ; 
and  that  is  that  the  three  cities  are  so  diverse 
In  their  methods  and  their  classifications  that 
you  cannot  put  the  three  together  and  make 
the  comparison  Mr.  Scobey  told  us  of,  and  in 
his  report  he  reported  to  the  city  council, 
and  we  called  bis  attention  to  It  when  upon 
the  stand,  that  anybody  would  say  It  was  an 
easy  matter  to  add  three  figures  together,  and 
divide  by  three,  and  get  an  average;  but,  as 
he  then  reported,  that  is  not  what  Is  to  be 
done.  We  find  in  St.  Louis  the  room  as  large- 
ly the  basis  of  the  charge ;  we  find  in  Chicago 
the  front  as  largely  the  basis  of  the  charge : 
we  find  in  Cincinnati  either  rooms  In  resi- 
dences or  floor  space  in  stores  and  oflicee ; 
and  how  they  get  these  together,  or  to  imite 
them  so  we  can  say  this  is  the  charge  In  Cin- 
cinnati, or  the  thing  covered  by  a  specific 
charge  In  St.  Louis  or  Chicago,  Is  a  difficulty 
with  which  they  had  wrought,  with  the  re- 
sult they  could  not  come  to  a  conclusion." 
To  quote  again :  "Having  tested,  just  as  we 
tested  in  the  courtroom  throughout  the  many 
weeks  of  the  trial,  the  inability  of  any  ac- 
countant, however  fair  and  unprejudiced  and 
accomplished    he   might   be,   to   go   through 


these  four  schedules  and  arrive  at  an  exact 
average  in  all  these  matters,  the  utter  futility 
of  the  effort  is  no  longer  susceptible  of 
doubt."  Again :  "The  plaintiff  did  not  give 
the  court  material  out  of  which  to  make  a 
schedule;  that  is,  there  was  no  evidence  go- 
ing other  than  to  a  contention  with  regard  to 
the  minimum  charge.  How  could  the  court, 
on  such  evidence,  make  anything  else,  apply 
any  d<K-trlne  or  principle  to  the  minimum 
after  it  was  obtained,  under  the  evidence  thus 
presented?"  And  also:  "The  appellant  only 
attempted  to  present  evidence  as  to  a  mini- 
mum rate.  Taking  the  evidence  before  the 
court,  nothing  else  has  been  attempted  by 
the  appellant,  either  In  pleading,  evidence  or 
tables.     That  is  not  making  a  schedule."' 

As  to  irrigation  rates,  there  was  no  effort 
whatever  made  by  the  plaintiff  to  introduce 
any  evidence  which  showed  or  tended  to  show 
that  rates  for  irrigation  existed  in  any  one 
of  the  three  cities  mentioned.  The  only  ef- 
fort In  this  direction  was  to  prove  the  rates 
established  in  the  three  cities  for  sprinkling 
sidewalks  and  streets  and  washing  windows 
by  means  of  a  hose.  The  witnesses  who  tes- 
tified for  plaintiff  from  the  three  cities  men- 
tioned candidly  admitted  that  Irrigation,  as 
understood  and  practiced  in  this  country,  was 
unknown  in  either  Chicago,  St.  Louis,  or  Cin- 
cinnati ;  so  that  it  appears  by  the  only  testi- 
mony introuced  by  plaintiff  that  no  schedule 
of  rates  existed  In  either  one  of  the  tliree 
cities  for  this  service.  And  the  court  so 
found.  Finding  11:  "That  the  same  service 
designated  as  irrigation  of  lots  in  Schedule 
A,  which  Is  attached  to  and  made  a  part  of 
the  contract  of  .■Vprll  10,  1890,  does  not  exist 
in  either  the  cities  of  Chicago,  St  Louis,  or 
Cincinnati."  The  court.  In  closing  Its  discus- 
sion of  "Irrigation  rates"  in  Its  opinion,  says : 
"We  would  therefore,  in  view  of  what  ap- 
pears to  us  sufficient  In  the  evidence,  plead- 
ings, and  contract,  decide  that  the  classifica- 
tion as  to  Irrigation  Is  not  subject  to  change, 
and  while  the  evidence  would  justify  us  in 
raising  the  rate  for  Irrigation.  If  such  classi- 
fication were  found  In  the  other  three  cities, 
we  are  led  to  conclude  that  the  rate  charged 
In  the  leaflet  since  November  1,  1895,  is  just, 
fair,  and  reasonable,  and  the  rate  will  re- 
main at  22  cents  per  foot  front."  As  before 
stated,  the  question  of  reasonableness,  fair- 
ness, or  justice  of  the  schedule  of  rates  adopt- 
ed by  the  defendant  was  not  In  issue,  and 
cannot  be  made  a  basis  of  determination  of 
what  such  rates  shall  be,  under  the  express 
terms  of  the  contract  set  out  In  section  5  of 
the  ordinance  of  1800 ;  and  such  section  does 
not  except  from  Its  operation  "Irrigation 
rates,"  so  that  the  court,  as  shown  by  Its 
opinion,  departed  the  Issue  presented,  and 
promulgated  a  schedule  of  rates  for  irriga- 
tion, without  any  competent  evidence  what- 
ever sustaining  or  tending  to  sustain  such 
schedule. 

From    an    exhaustive    and    laborious    ex- 
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amlnatlon  of  the  evidence  In  this  case  we 
arrive  at  the  conclusion  that  the  schedule 
of  rates,  with  the  exception  of  "meter  rates." 
promulgated  by  the  court  In  Its  decree,  Is 
not  sustained  by  the  evidence  in  the  record, 
and  that  with  reference  to  more  than  two- 
thirds  of  the  Items  In  the  schedule  there  Is 
no  competent  evidence  in  the  record  even 
tending  to  support  the  schedule  of  rates  de- 
creed by  the  court,  and  that  from  the  evi- 
dence In  this  case  It  Is  absolutely  impossible 
to  determine  a  schedule  of  rates  which  shall 
be  the  average  of  rates  promulgated  In  the 
cities  of  Chicago,  St.  Louis,  and  Cincinnati 
for  the  same  service,  using  the  words  "for 
the  same  service"  as  meaning  the  Items  of 
service  provided  for  and  set  out  In  "Schedule 
A,"  which  is  a  part  of  the  contract  of  1890 
existing  between  plaintiff  and  defendant  in 
this  case.  The  schedule  of  meter  rates  pro- 
mulgated by  the  court  seems  to  be  based  ui>- 
on  sufficient  competent  evidence  to  Justify 
tbe  conclusion  that  it  should  be  sustained, 
and  we  believe  that  a  fair  construction  of 
the  terms  of  section  5  of  tbe  ordinance  of 
1890,  above  quoted,  would  permit  any  cus- 
tomer of  the  water  company  to  install  a 
meter,  and  pay  for  the  water  consumed  ac- 
cording to  the  schedule  of  meter  rates  pro- 
mulgated by  the  court. 

The  amended  complaint  alleged  that  the 
rules  adopted  by  the  water  company  for  the 
assessment  and  collection  of  Its  water  rates 
were  arbitrary  and  unreasonable.  The  an- 
swer denied  that  Its  rules  and  regulations 
were  arbitrary  or  unreasonable,  alleged  that 
they  were  such  as  had  been  In  force  and  ef- 
fect under  its  predecessor  and  prevailed  at 
the  time  of  the  adoption  of  the  ordinance, 
or  had  been  adopted  by  It  subsequent  to  its 
acquisition  of  the  property,  pursuant  to  the 
rights  conferred  upon  it  by  the  ordinance. 
Section  4  of  the  ordinance  provided,  in  ef- 
fect, that  the  water  company  should  at  all 
times  furnish  water  from  its  mains  to  prem- 
ises abutting  upon  the  streets  In  which  mains 
have  been  laid,  "under  such  rules  as  now 
prevail  and  such  further  reasonable  rules  as 
as  it  may  prescribe."  Finding  6,  above  set 
forth,  is  to  the  effect  that  the  rules  and  regu- 
lations of  the  water  company  were  not  harsh, 
oppressive,  or  unreasonable.  The  testimony 
in  the  record  abundantly  supports  this  finding 
of  the  court. 

The  amended  complaint  further  alleged 
that  tbe  obligations  of  the  defendant  com- 
pany, under  the  ordinance,  applied  to  the 
additions  of  Colfax,  Highlands,  South  Den- 
ver, and  Bamuni,  and  that  the  company  was 
bound,  under  the  terms  of  tbe  ordinance,  to 
furnish  water  to  private  consumers  in  tbe 
above  towns  under  the  requirements  of  tbe 
ordinance.  Section  1  of  the  ordinance  grant- 
ed the  water  company  the  right  and  priv- 
ilege of  laying  its  mains  In  the  streets,  ave- 
nues, alleys,  and  public  places  of  the  city  of 
Denver  "and  additions  thereto."  In  answer 
to  this  tbe  defendant  denied  that  the  obliga- 


tions of  the  contract  applied  or  related  to  the 
additions,  Colfax,  Highlands,  South  Denver, 
and  Barnum,  and  alleged  that  those  addi- 
tions, or  cities,  at  the  time  of  their  annexa- 
tion to  the  city  of  Denver,  and  the  private 
consumers  thereof,  were  supplied  with  water 
under  separate  and  independent  contracts, 
and  not  under  the  contract  of  April  10,  18JtO; 
that  the  annexation  or  addition  of  the  said 
cities  or  towns  to  the  city  of  Denver  could 
not  abrogate  the  contracts  or  change  or  alter 
the  same  in  any  respect  or  particular  what- 
ever. The  evidence  in  the  record  abundantly 
supports  tbe  defense  pleaded  by  tbe  defend- 
ant company,  and  for  this  reason  finding  10 
hereinbefore  set  forth  is  sustained. 

Our  conclusion  is  that  the  findings  of  the 
court  fixing  the  schedule  of  yearly  water 
rates,  except  meter  rates,  to  be  charged  by 
the  defendant  company  to  its  private  consum- 
ers of  water,  and  all  other  findings  relating 
to  the  same  subject,  are  not  sustained  by  tbe 
evidence  as  found  in  the  record,  for  the  rea- 
sons herein  stated,  and  that  the  decree  of  the 
court  upon  what  is  known  as  the  first  cause 
of  action  must  be  reversed,  except  as  to  meter 
rates. 

The  basis  of  the  second  cause  of  action  al- 
leged in  the  second  amended  complaint  Is 
the  failure  upon  the  part  of  the  defendant  to 
keep,  observe,  and  perform  its  duties,  under- 
takings, and  agreements  imposed  ujwn  it  by 
section  6  of  the  ordinance,  which  is  as  fol- 
lows: "See.  6.  The  said  the  Denver  Water 
Company  shall  at  all  times  furnish  water  to 
tbe  city  and  to  private  consumers  of  a  qual- 
ity as  good  and  fit  for  private  consumption 
as  that  shown  by  the  analysis  made  by  order 
of  the  city  of  Denver  by  Prof.  Joseph  A.  Se- 
wall,  in  the  month  of  August,  1889."  In  sup- 
port of  this  contention  it  was  further  alleged 
that  tbe  deaths  in  Denver,  due  to  typhoid 
fever,  very  largely  increased  In  1890  over 
1895,  and  were  very  much  larger  than  the 
death  rate  from  the  same  cause  In  other  cities 
named,  and  that  this  Increased  death  rate 
was  directly  traceable  to  the  use  of  Impure 
water  supplied  by  the  defendant.  Tbe  differ- 
ent sources  of  supply  utilized  by  the  defend- 
ant In  its  water  system  were  specified,  and  It 
was  alleged  that  the  water  taken  from  what 
was  known  as  "Marston  Lake"  and  from  the 
Platte  river  and  turned  into  tbe  Mississippi 
street  gpalleries  was  the  contaminated,  impure, 
and  unwholesome  water  Introduced  by  the 
defendant  Into  Its  waterworks  system,  and 
that  such  contaminated  water,  by  reason  of 
the  fact  that  it  was  Introduced  into  all  parts 
of  the  system,  rendered  all  of  the  water  sup- 
plied by  the  defendant  to  the  city  of  Denver 
and  its  private  consumers  Impure,  unwhole- 
some, and  unfit  for  domestic  use.  Thus  tbe 
Issue  was  limited  to  two  sources  of  supply, 
viz.,  Marston  Lake  and  the  Platte  river 
above  the  Mississippi  street  galleries.  The 
defendant's  answer  was  a  general  and  spe- 
cific denial  of  all  the  allegations  of  the  com- 
plaint, and  also  allegations  to  the  effect  that 
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the  city  bad  failed  and  refused  to  keep  its 
part  of  the  contract,  by  falling  and  refusing 
to  pay  the  defendant  hydrant  rentals  as  pro- 
vided for  by  the  ordlnancei  In  the  view 
which  we  take  of  this  case,  the  latter  allega- 
tions are  Immaterial,  and  will  not  be  con- 
sidered. The  plaintiff's  reply  denied  all  of 
the  material  allegations  of  new  matter  con- 
tained In  the  answer. 

The  taking  of  testimony  upon  the  Issue 
presented  by  the  pleadings  upon  the  second 
cause  of  action  continued  through  several 
months  and  occupies  about  1,400  pages  of  the 
supplemental  abstract  filed  by  the  defendant 
in  error.  July  8,  1898,  the  court  made  Its 
findings  upon  the  second  cause  of  action  in 
favor  of  defendant,  and  rendered  Its  decree 
thereon  dismissing  the  second  cause  of  ac- 
tion, at  the  costs  of  plalntift.  It  Is  Imprac- 
ticable to  review  the  testimony  taken  upon 
this  cause  of  action,  and  we  cannot  conceive 
that  It  would  accomplish  any  good  purpose 
to  make  an  attempt  to  do  so.  The  testimony 
has  been  considered  with  great  care,  and  it 
seems  to  us  that  the  findings  of  the  court 
and  the  decree  based  thereon  are  amply  war- 
ranted by  the  testimony  preserved  in  the  rec- 
ord. A  mass  of  expert  testimony  was  intro- 
duced, which  was  conflicting,  as  all  such  tes- 
timony is;  but  we  are  Justified  in  saying 
that  the  plalntift  utterly  failed  to  sustain 
the  allegations  of  Its  complaint  as  to  the  Im- 
purity and  unwholesomeness  of  the  water 
which  was  being  supplied  by  the  defendant 
to  the  city  of  Denver  and  its  citizens  for  the 
period  of  time  alleged  In  the  complaint  and 
for  the  period  of  time  which  the  testimony 
covers. 

As  to  the  third  cause  of  action,  It  was  alleg- 
ed that  the  defendant  had  not  kept  or  perform- 
ed the  duties  imposed  upon  It  by  section  8  of 
the  ordinance,  which  is  as  follows :  "Sec.  8. 
The  said  company  shall  at  all  times  until  the 
Ist  day  of  May,  1801,  keep  and  supply  the  said 
hydrants  with  an  abundant  supply  of  water 
for  fire  puriwses  under  such  pressure  as  It  now 
gives,  and  after  said  1st  day  of  May,  1801, 
shall  supi>ly  all  of  said  hydrants  and  any 
hj-drant  which  may  be  ordered  to  be  set  upon 
additional  mains,  as  hereinafter  in  this  ordi- 
nance mentioned,  with  a  pressure  equivalent, 
taking  the  elevation  of  the  surface  of  the 
ground  Into  account,  to  one  hundred  and  fif- 
teen pounds  at  the  hydrant  in  front  of  the 
Union  Depot  in  said  city;  provided,  the  city 
shall  not  be  in  default  with  the  company 
upon  any  of  Its  agreements;  and  provided, 
further,  that  If,  owing  to  the  extension  and 
growth  of  the  city,  hydrants  shall  be  ordered 
u|)on  locations  where,  owing  to  the  difference 
In  elevation,  there  shall  be  less  than  forty- 
five  i)Ounds  pressure,  with  a  pressure  of  one 
hundreil  and  fifteen  pounds  at  the  hydrant  in 
front  of  the  Union  lK>pot,  to  the  number  of 
fifty  or  more,  the  said  company  shall  put 
such  hydrants  upon  a  separate  high  service, 
and  keep  and  maintain  on  each  of  said  hy- 
drants a  water  pressure  of  not  less  than  fifty 


pounds."  The  defendant  denied  the  material 
allegaUona  of  the  complaint  as  to  this  cause 
of  action,  and  further  alleged  that  plaintiff 
had  failed  and  refused  to  keep  the  obliga- 
tlons  imposed  upon  It  by  the  ordinance,  In 
that  it  failed  and  refused  to  pay  the  hy- 
drant rentals  provided  for  by  the  ordinance, 
and  that  plaintUT,  at  the  time  of  the  suit, 
was  Indebted  to  the  defendant  on  account  of 
such  rentals  In  the  sum  of  over  $145,000, 
and  that  the  plaintiff  had  failed  to  comply 
with  other  provisions  of  the  ordinance  by  It 
to  be  kept  and  performed,  which  are  unnec- 
essary to  be  stated  or  considered.  In  tbe 
view  taken  of  the  dlspoeltlon  to  be  made  of 
the  main  issue  presented  by  this  cause  of  ac- 
tion. The  answer  also  alleged  that  at  the 
date  of  the  execution  of  the  contract  of  April 
10,  1890,  its  predecessor,  the  Denver  Water 
Company,  was  pumping  water  by  steam 
pumps  and  plants  into  and  tlirongh  its  lowest 
mains  to  the  higher  points  in  the  system; 
that  tbe  hydrant  In  front  of  the  Union  Depot 
was  at  or  near  the  lowest  point  in  its  system ; 
that  during  the  year  1894  the  system  was 
changed  from  a  pumping  system  to  a  gravity 
system,  by  which  latter  system  the  water 
was  introduced  into  the  mains  at  the  highest 
point  in  the  system,  by  mains  connected  with 
its  elevated  reservoirs,  standplpes,  and  stor- 
age basins,  thereby  maintaining  a  constant, 
abundant,  and  Inexhaustible  supply  of  water 
throughout  the  whole  system ;  that  the  diam- 
eter of  its  mains  under  tbe  gravity  system 
had  been  largely  Increased;  that  the  quanti- 
ties stored  by  defendant  In  its  various  reser- 
voirs, after  the  adoption  of  the  gravity  sys- 
tem, had  been  largely  increased,  thereby  in- 
suring to  the  city  of  Denver  a  much  larger 
and  a  more  uniform  and  steady  snpply  of 
water  throughout  its  whole  system ;  that 
the  change  from  the  pumping  system  to  the 
gravity  system  was  with  the  knowledge,  con- 
sent, and  approval  of  the  plaintiff;  that  at 
the  time  the  contract  was  entered  Into  by 
the  predecessor  of  defendant  the  quantity  of 
water  supplied  the  city  of  Denver  was  about 
14,000,000  gallons  per  day;  that  the  quan- 
tity of  water  supplied  by  the  defendant  at 
the  time  of  the  trial  was  from  25,000,000  to 
45,000,000  gallons  of  water  per  day.  The 
reply  of  plaintiff  put  In  issue  the  allegations 
of  new  matter  in  the  answer. 

The  evidence  In  tbe  case  clearly  established 
the  fact  that  the  pressure  at  the  Union  De- 
pot was  not  115  pounds  per  square  Inch,  as 
required  by  section  6  of  the  ordinance,  and 
that  such  pressure  had  not  been  maintained 
since  the  change  was  made  from  the  pump- 
ing system  to  the  gravity  system.  It  also  ap- 
peared by  the  evidence  that  the  city  and  its 
officers  were  fully  advised  of  the  change 
which  had  been  made  by  the  defendant  in  its 
system,  that  they  cons,inted  to  such  change, 
and  that,  when  it  was  suggested  by  the  de- 
fendant that  a  change  should  be  made  back 
to  the  pumping  system,  such  proposed  change 
was  violently  oi>posed  by  the  then  mayor 
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of  tbe  city,  who  said  that  be  never  wonld 
consent  to  such  change  If  be  could  prevent 
It.  The  evidence  also  clearly  showed  that  by 
the  change  from  tbe  pumping  system  to  tbe 
gravity  system,  by  the  ^largment  of  tbe 
mains  of  the  water  company,  and  by  the  in- 
creased supply  of  water  stored  in  its  vari- 
ous reservoirs,  a  very  much  larger  supply  of 
water  was  furnished  the  city  for  use  In  case 
of  fires  and  conflagrations  than  was  fnmisb- 
ed  at  tbe  date  of  the  adoption  of  tbe  ordi- 
nance. Tbe  testimony  of  an  expert  witness 
as  to  tbe  relative  ^clency  of  tbe  two  sys- 
tems, set  forth  in  tbe  abstract,  is:  "Under 
tbe  old  system  tbe  hydrant  at  tbe  Union 
Depot  was  supplied  by  a  6-incb  pipe  260 
feet  long,  which  was  fed  by  a  10-lncb  pipe, 
and  under  116  pounds  pressure  tbe  supply  un- 
der this  pumping  system  would  be  2,820 
gallons  per  mniute.  To-day  tbe  hydrant  is 
supplied  by  60  feet  of  6-Incb  pipe,  fed  by  an 
18-inch  pipe,  and  tliat  under  85  pounds  pres- 
aore  would  give  B,163  gallons  per  minute. 
Practically  2,800  gallons  more  furnished  on 
the  pressure  of  tbe  present  system  than  tbe 
116  pounds  of  tbe  former  system."  This  tes- 
timony, taken  in  connection  with  that  of  a 
former  chief  of  the  fire  department,  which 
was  to  the  effect  that  recent  large  fires  had 
demonstrated  that  an  abundance  of  water 
was  furnished,  and  that  fires  of  any  conse- 
quence could  not  be  successfully  bandied 
without  steamnv  to  give  the  pressure,  wbidi 
cannot  be  obtained  by  any  otber  means,  not 
even  if  tbe  pressure  at  tbe  Union  Depot 
amounted  to  140  or  160  pounds,  which  testi- 
mony was  uncontradicted,  jnatlfiee  the  con- 
clusion, arrived  at  by  the  court  below,  that 
the  defendant  bad  complied  with  that  provi- 
sion of  the  contract  which  required  it  to 
furnish  an  abundant  supply  of  water  which 
should  be  the  equivalent  of  a  pressure  of  116 
pounds  to  the  square  Inch  at  tbe  hydrant  in 
front  of  tbe  Union  Depot  It  abundantly  ap- 
pears from  tbe  testimony  that  the  water 
aiq)ply  of  defendant,  stored  In  Its  reservoirs 
at  tbe  time  of  tbe  suit,  was  many  times  the 
•iipply  maintained  by  the  Denver  Water 
Company  at  the  time  tbe  contract  was  en- 
tered Into,  and  that  tbe  company  bad  kept 
pace  with  tbe  growth  of  tbe  city,  so  far  as 
its  supply  of  water  was  concerned.  Tbe  find- 
ings of  tbe  court  below  were  to  tbe  effect 
that  from  tbe  evidence  it  appeared  that  the 
defendant  company  bad  not  failed  to  comply 
with  tbe  requirements  of  section  8  of  the 
ordinance,  and  its  decree  based  upon  such 
findings,  as  to  tbe  tltlrd  cause  of  action,  dis- 
missed the  complaint  at  tbe  costs  of  plain- 
tiff. 

The  findings  of  tbe  court  upon  the  second 
and  third  causes  of  action  were  sustained  by 
the  evidence  Introduced  at  tbe  trial,  and  its 
decrees,  based  thereon,  will  be  affirmed.  For 
the  reasons  stated,  the  findings  of  the  court 
below  as  to  the  first  cause  of  action,  so  far 
as  tbe  same  relate  to  a  schedule  of  rates, 
except  meter  rates,  to  be  charged  private  con- 
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Bumer's  by  the  defendant  the  Denver  Union 
Water  Company,  and  tbe  decree  based  there- 
on, are  not  sustained  by  tbe  evidence  in- 
troduced at  tbe  trial,  for  which  reason  the 
decree  as  to  tbe  first  cause  of  action,  excq>t 
as  to  meter  rates,  must  be  reversed. 
Affirmed  in  part    RevMDed  In  part 

STEBLB,  a  J.,  concurs  in  tbe  foregoing 
opinion,  except  that  be  Is  of  the  opinion  that 
the  provisions  of  section  6  of  tbe  ordinance 
of  1890  are  enforceable.  GAMPBELIi,  3^ 
not  participating. 


(«  Colo,  sat) 

In  re  HOBSON'S  ESTATE. 

HOBSON  V.  HOBSON'S  BX'B  et  aL 

(Supreme  Oonrt  of  Colorado.    July  1,  190T. 

Rehearing  Denied  Oct.  7,  1907.) 

1.  WnXS  —  RcVOOATIOlf  —  AlTKB-BOBN  CBHi- 

ORBN  —  Statdtobt  Election  bt  Widow  — 

ErFEOT. 

The  will  of  a  testator  leaving  a  widow 
made  no  provision  for  her  nor  for  a  child  bom 
after  hit  death,  nor  manifested  an  intent  to 
disinherit  the  child.  Tbe  widow  elected  to  take 
under  the  statute.  Beld,  that  the  will  was  not 
revoked,  but  iti  provislong  were  nugatory,  and 
the  wife  and  child  were  each  entitled  to  a  half 
of  the  estate. 

rE<d.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  49,  Wills.  {  468.] 

2.  EXECTrrOBS  and   AniilNISTBAIOBS  —  Ci.aiim 

—Presentment  fob  Allowance. 

The  manner  of  ezhibitiDc  claims  aealnst 
estates  of  decedents,  prescribeo  by  Milled  Ann. 
St  i  4787,  requiring  the  fllina  in  court  of  the 
instrument  whereon  a  claim  is  founded,  is  ex- 
clusive, and  the  original  note  on  which  a  claim 
is  founded,  and  not  a  copy,  mast  be  filed,  and, 
unless   that  it  done   witbin  a  year  from   the 

granting  of  letters  testamentary^   the  claim^  is 
arred  under  the  express  provisions  of  section 
4780. 
8.  Sauk— Attthobitt  ot  Bxecutob. 

An  executor,  being  a  representative  of  the 
estate,  cannot  act  as  the  agent  of  a  claimant 
in  presenting  a  claim  for  adjustment. 

[Eld.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  {  820,] 

4.  Same— Failube   to    Present    Claiic- Blx- 

OUSE. 

The  failure  of  an  execntor  to  comply  with 
the  request  of  a  claimant  to  present  a  claim 
founded  on  a  note  delivered  to  the  executor 
is  no  excuse  for  the  claimant's  failure  to  file 
his  claim  as  prescribed  by  Mills'  Ann.  St  I 
4787. 

f  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  S  830.] 

6.  Saue— Objections. 

Under  the  statute  authorizing  the  heirs 
and  beneficiaries  of  a  decedent  to  object  to  the 
allowance  of  a  claim,  and  providing  that  a 
contested  claim  shall  be  determined  in  the  same 
manner  as  in  actions  iiefore  justices  of  the  peace, 
a  general  objection  by  the  widow  in  her  own 
behalf,  and  as  guardian  of  an  infant  child,  to  the 
allowance  of  a  claim  founded  on  a  note,  a  copy 
ot  which  was  filed,  was  sufficient  and  tbe  de- 
fenses of  limitations,  and  of  the  failure  to  file 
the  note  itself,  were  available. 
6.  Limitation  of  Actions— Failure  to  Sot 
—Effect, 

Where  a  note  was  not  exhibited  at  a  claim 
against  the  estate  of  decedent  and  more  than 
six  years  had  elapsed  since  it  became  doe,  the 
claim  was  barred  by  limitations. 
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Appeal  from  District  Oonrt,  Pneblo  Oountr ; 
N.  Walter  Dixon,  Judge. 

Proceedings  by  E.  B.  Hobson  for  tbe  allow- 
ance of  a  claim  against  the  estate  of  George 
H.  Hobson,  deceased,  in  wblch  tbe  widow  in 
her  own  behalf,  and  as  guardian  of  a  minor 
child  of  decedent,  filed  objections.  From  a 
Judgment  disallowing  the  claim,  claimant  ap- 
AflSrmed. 


W.  E.  So  Relle,  Guy  Le  K.  Stevick,  and  L. 
A.  Crane,  for  appellant.  J.  H.  McCorkle,  for 
appellee. 

CAMPBELL,  J.  George  H.  Hobson  died 
testate  October  2,  1900,  leaving  a  widow.  A 
child  was  bom  after  his  death.  Tbe  will  did 
not  make  any  provision  for  either,  or  mani- 
fest an  Intention  to  disinherit  the  child.  It 
was  admitted  to  probate  in  the  county  court 
of  Pueblo  county  November  19,  1900.  On  tlie 
same  day  A.  W.  Hobson,  a  brother  of  the  tes- 
tator, 80  designated  In  the  will,  was  duly  ap- 
pointed executor,  and  letters  testamentary 
were  granted  to  him,  and  he  thereupon  qual- 
ified. Three  days  later  the  widow  renounced 
under  the  will,  and  elected  to  take  under  the 
statute,  the  effect  of  wblch  and  tbe  birth  of 
testator's  child  after  the  making  of  the  will, 
though  not  revoking  that  instrument,  ren- 
dered its  devises  and  legacies  nugatory,  and 
the  wife  and  child  became  entitled  each  to 
one-half  of  the  property  of  the  estate  under 
our  statute.  The  executor  gave  the  statutory 
notice  to  persons  having  claims  against  the 
estate  to  present  them  for  adjustment  on  the 
4th  day  of  February,  1901.  On  that  day 
Bdward  B.  Hobson,  a  brother  of  testator,  filed 
in  the  county  court  an  affidavit  stating  that 
he  owned  a  promissory  note  executed  and  de- 
livered by  George  H.  Hobson  during  his 
lifetime  to  the  claimant,  and  that  the  same 
was  a  Just  claim  against  his  estate;  the 
affidavit  setting  forth  a  copy  of  the  note, 
which  purported  to  have  been  executed  Feb- 
ruary 2,  1895,  for  $13,000,  payable  on  demand 
after  date,  without  Interest  until  paid.  From 
an  offer  of  proof  made  by  the  claimant  at 
the  trial — concerning  the  time  at  which  it 
was  made  there  is  some  dispute,  but  which,  for 
our  present  purpose,  we  shall  assume  was  sea- 
sonably made — It  appears  that  the  claimant, 
Bdward  B.  Hobson,  several  days  before  the 
day  fixed  for  adjustment,  sent  the  original 
note  upon  which  the  claim  Is  founded  to  the 
executor,  with  a  request  that  the  latter  should 
take  such  action  as  was  necessary  to  have 
the  claim  properly  filed  and  allowed  In  the 
court  and  paid  out  of  tbe  estate's  assets ;  that 
the  executor  agreed  to  take  such  action,  and 
thereupon  sent  to  the  claimant,  who  resided 
in  California,  a  copy  of  the  form  which  had 
been  used  by  holders  of  other  promissory 
notes  against  the  estate,  and  wUch  bad  been 
filed  in,  and  allowed  by,  the  county  court. 
Employing  this  form,  the  claimant  prepared 
and  swore  to  tbe  claim,  and  forwarded  tbe 
writing  to  tbe  executor,  and  the  executor,  on 


the  return  day,  presented  the  affidavit  and 
filed  it  in  the  county  court  The  executor 
then,  and  for  more  tlian  two  years  thereafter, 
had  In  his  possession  the  original  note.  When 
the  affidavit  was  filed  on  adjustment  day,  the 
attorney  for  the  widow,  acting  In  her  own  be- 
half and  as  guardian  for  the  minor  child,  ob- 
jected to  the  allowance.  It  was  a  general 
objection ;  nothing  being  said  as  to  tbe  man- 
ner of  presenting  the  claim,  or  that  a  copy  of 
the  note  was  filed  Instead  of  the  note  itself. 
The  county  court  retained  Jurisdiction  over 
the  estate  until  Angost  26,  1902,  when  an 
order  was  made  transferring  all  papers  and 
all  matters  connected  therewith  to  the  dis- 
trict court,  because  the  Judge  of  tbe  county 
court  had  been  an  attorney  for  one  of  tbe 
devisees.  Dnrlng  the  entire  time  the  county 
court  bad  Jurisdiction  tbe  claimant  took  no 
steps  whatever  toward  securing  action  upon 
his  claim,  further  than  filing  a  copy  of  tbe 
note,  and  the  record  does  not  show  that  any 
order  of  continuance  from  term  to  term  was 
made  in  the  matter  of  Its  adjustment,  Near- 
ly eight  months  after  the  venue  was  changed 
to  the  district  court  April  22,  1903,  the  claim 
came  on  for  hearing  on  the  written  objections 
of  the  widow,  guardian,  and  one  of  tbe  devi- 
sees, filed  April  8th,  in  which  the  executor 
orally  Joined  on  tbe  day  of  tbe  hearing.  Hie 
record  does  not  show  that  the  bearing  wan 
tbe  result  of  notice  given  to  the  executor  by 
the  claimant  as  the  statute  prescribes,  but 
the  claimant  and  the  objectors  were  present 
in  oonrt  either  in  person  or  by  counsel. 

Only  two  of  the  objections  interposed  will 
be  discussed,  as  they  are  the  ones  upon  which 
the  court  rightly,  as  we  think,  disallowed  the 
claim :  (1)  Tbe  claim  has  never  been  ex- 
hibited against  the  estate  by  filing  the  writ- 
ten Instrument  upon  which  the  same  Is  found- 
ed In  the  county  court  or  the  district  court  to 
which  the  administration  proceedings  were 
transferred,  and,  at  tbe  time  of  the  hearing, 
more  than  one  year  had  elapsed  from  the 
granting  of  letters  testamentary.  Hence  the 
claim  Is  barred  by  tbe  statute  of  nonclalms 
(section  4780,  Mills'  Ann.  St),  unless  the 
claimant  shall  find  other  estate  of  the  testa- 
tor, not  inventoried  or  accounted  for  by  tbe 
executor.  (2)  Tbat,  since  more  than  six  years 
have  elapsed  since  tbe  accrual  of  the  cause 
of  action  upon  the  alleged  promissory  note 
before  the  commencement  of  proceedings  for 
its  allowance,  tbe  claim  Is  barred  by  the  gen- 
eral six-year  statute  of  limitations. 

Section  4780,  Mills'  Ann.  8t.„  declares  that 
demands  against  an  estate  of  this  character 
shall  be  exhibited  wltbln  one  year  from  tbe 
granting  of  letters  testamentary  or  of  ad- 
ministration, and.  If  not  exhibited  within 
that  time,  shall  be  forever  barred,  except  as 
to  property  of  the  decedent  not  Inventoried  or 
accounted  for  by  tbe  executor  or  administra- 
tor. Section  4787  reads:  "Tbe  manner  of 
exhibiting  claims  against  estates  shall  be  by 
filing  In  tbe  county  court  the  account,  or 
instrument  of  writing,     •     •     •     whereon 
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such  claim  la  fonnded.  Formal  pleadings 
sliall  in  no  case  be  required;  but  tbe  Issue 
aball  be  formed,  beard  and  determined  In  tbe 
same  manner  as  in  actions  before  Justices  of 
tbe  peace."  There  is  no  room  here  for  con- 
struction. Tbe  language  is  clear,  explicit, 
and  unambiguous.  Tbe  manner  of  exbibiting 
a  claim  founded  upon  a  promissory  note  is 
by  filing  the  note  itself  In  the  county  court. 
The  Illinois  statute,  from  which  much  of  our 
law  concerning  probate  matters  Is  taken,  con- 
tains DO  provision  wbatever  as  to  tbe  man- 
ner of  exhibiting  claims,  and  the  courts  there 
hold  that  the  flling  of  a  copy  of  a  note  Is  a 
sufScient  exhibiting  of  a  claim  based  thereon. 
Wallace,  Kx'r,  v.  Gatchell,  106  111.  315.  But 
our  statute  is  otherwise;  and  we  hold  that 
tbe  manner,  and  exclusive  manner,  of  exhib- 
iting a  claim  of  this  character,  Is  by  filing  in 
the  county  court  the  written  Instrument  on 
which  the  claim  Is  founded.  Counsel  for 
claimant  do  not  seriously  question  this  Inter- 
pretation of  the  statute;  but  say  that  tbe  re- 
quirement can  be,  and  was,  waived  by  the 
executor  by  reason  of  the  facts  which  he  of- 
fered to  prove,  and  which  are  embodied  In 
the  rejected  offer  of  proof  to  which  we  have 
already  adverted.  We  cannot  agree  with 
this  contention,  under  tbe  facts,  even  if  It 
were  within  the  power  of  an  executor  to 
waive  such  an  essential  statutory  direction. 
Tbe  claimant  Is  supposed  to  know  the  law, 
and  that  it  provides  specifically  bow  claims 
must  be  exhibited.  The  executor  Is  the  rep- 
resentative of  the  estate,  and  he  could  not 
properly  accept  employment  from,  or  act  as  the 
agent  of,  the  claimant,  In  presenting  a  claim 
against  the  estate  for  adjustment.  If  It  be 
true  that  the  executor  knew  of  the  existence 
of  the  note,  or  had  it  in  bis  possession,  and 
that  the  holder  asserted  It  as  a  claim  against 
the  estate,  or  If  the  executor  neglected  to 
comply  with  the  request  of  the  claimant 
properly  to  present  tbe  claim  and  have  It  al- 
lowed, this  fumlstaea  no  excuse  for  the  claim- 
ant's failure  to  file  his  claim  in  the  county 
court  as  the  statute  directs.  Morse  v.  Pacif- 
ic Ry.  Co.,  191  111.  356,  61  N.  E.  104.  If 
claimant  has  been  injured  by  the  executor's 
failure  to  carry  out  a  supposed  promise,  the 
estate  Is  not  answerable  therefor. 

Under  our  statute  not  only  may  an  execu- 
tor or  administrator  object  to  the  allowance 
of  a  claim,  but  the  heirs  at  law,  devisees  or 
legatees,  or  creditors  or  others  Interested 
In  the  estate,  may  do  so.  The  widow,  in  her 
own  behalf,  and  as  guardian  for  her  minor 
child,  objected  generally  to  the  allowance  of 
this  claim  when  the  affidavit  containing  a 
copy  of  the  note  was  filed  In  the  county  court. 
The  statute  expressly  provides  that  formal 
pleadings  shall  not  be  required,  and.  in  case 
of  a  contested  claim,  the  Issues  shall  be 
formed,  beard,  and  determined  In  tbe  same 


manner  as  In  actions  before  Justices  of  the 
peace.  It  was  not  necessary,  therefore,  for 
the  widow  and  guardian  to  specify  the  objec- 
tions which  she  had  to  the  allowance  of  this 
claim.  Under  this  procedure,  a  plea  of  the 
statute  of  limltatlous,  or  that  a  copy,  and  not 
the  note  Itself,  was  filed,  could  be  orally  in- 
terposed any  time  before,  or  at,  the  hearing. 
There  was  no  waiver,  therefore,  by  the  wid- 
ow and  guardian  of  the  filing  of  the  note 
itself.  If  any  hardship  results  to  the  claim- 
ant, it  Is  due  to  his  own  negligence. 

His  contention  that  be  was  represented  by 
the  executor,  and  the  executor  did  not  make 
the  objection,  Is  no  excuse  whatever.  If  in 
allowing  claims  an  executor  can  act  In  a  dual 
capacity,  when  objection  to  its  allowance  was 
here  made  by  the  widow  or  guardian,  he 
ought  to  have  filed  the  note  itself,  because 
tbe  general  objection  is  broad  enough  to  cov- 
er the  particular  objection  that  filing  a  copy 
is  not  the  manner  of  exhibiting  a  claim  which 
the  statute  demands.  It  follows  that  this 
claim  was  not  exhibited,  as  our  statute  re- 
quires, within  one  year  from  the  granting  of 
letters  testamentary,  and  therefore  it  is  bar- 
red by  our  statute  of  uonclaims,  e.^cept  as  to 
property  that  may  be  subsequently  discover- 
ed or  inventoried  by  the  executor.  There  Is 
no  claim  that  there  is  any  such  property  of 
the  estate. 

Tbe  resolution  of  the  first  question,  upon 
which  the  district  court  decided  the  case  ad- 
versely to  the  claimant,  is  necessarily  conclu- 
sive as  to  the  second;  for  the  contention  that 
the  claim  is  not  barred  by  the  general  limi- 
tation statnte  rests  entirely  on  the  assump- 
tion that  it  was  properly  exhibited  in  the 
county  court  by  the  filing  of  the  note  before 
the  expiration  of  six  years  from  its  maturity. 
Since  we  hold  that  the  note  has  never  been 
exhibited  at  any  time,  not  even  at  the  hear- 
ing below,  tbe  claim  founded  thereon  is  bai^' 
red  by  the  general  statute,  as  much  more 
than  six  years  have  elapsed  since  the  note 
became  due. 

Other  questions,  such  as  days  of  grace  on 
demand  notes,  delivery  of  the  note  after  its 
date,  the  alleged  necessity  for  the  formal  con- 
tinuance from  term  to  term  where  a  claim 
is  not  allowed  or  disallowed  on  the  adjust- 
ment day,  and  for  a  claim  to  be  both  properly 
exhibited  and  allowed  within  the  period  pre- 
scribed by  the  statute  of  nonclalms,  not  be- 
ing material  to  our  decision  affirming  tbe 
judgment,  are  not  considered. 

Being  of  opinion  that  the  statute  of  non- 
claims,  as  well  as  the  general  statute,  oper- 
ates as  a  bar  of  this  claim,  the  judgment  of 
the  district  court,  which  was  in  accord  there- 
with, Is  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  GABBEKT,  J.,  concur. 
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STATE  V.  CARSON  ft  COLORADO  RX.  CO. 

et  al.  (No.  1,720.) 

(Supreme  Court  of  Nevada.    Oct.  11,  1907.) 

1.  Taxation— Increasing  "Valuation— Stat- 

tlTES    CONSTBTTED. 

Act  March  16.  1901.  p.  61.  c.  50.  8  1,  as 
amended  by  St.  1903,  p.  9o,  c  69,  requires  the 
state  board  of  count;  assessors  to  establish  a 
valuation  of  railroads,  etc.,  every  January,  and 
provides  that  the  county  boards  of  equalization 
may  only  equalize  taxes  where  a  valuation  has 
not  been  fixed  by  the  state  board.  Under  Comp. 
Laws,  §  1084,  between  the  date  of  levy  of  taxes 
and  September  1st  the  county  assessor  most 
ascertain  the  value,  etc..  of,  and  list  and  assess 
all  taxable  property.  Under  section  1081  all 
property  in  the  state  is  taxable  except,  etc. 
Section  1079  makes  every  tax  a  lien  against  the 
property  assessed,  and  provides  a  lien  shall  at- 
tacn  upon  land  for  personal  taxes  upon  the  day 
taxes  are  levied  in  each  year,  on  all  property 
then  in  the  state,  and  all  other  property  when- 
ever it  reaches  the  state.  Held,  that  all  prop- 
erty most  be  assessed  which  comes  into  existence 
eitner  as  additions  or  otherwise  between  the 
first  Mondays  in  March  and  September  of  each 

Sear,  if  it  has  not  been  taxed  for  that  year;  that, 
t  property  assessed  by  the  state  board  In  Jan- 
nary  enhances  in  valne  because  of  betterments 
before  the  first  Monday  in  September,  the  asses- 
sor should  assess  the  property  as  assessed  by  the 
board  plus  the  increased  valuation,  and,  if  he 
fails  to  do  so,  the  county  board  may  equalize 
the  property  at  its  full  cash  value,  the  inhibi- 
tion upon  that  board  equalizing  the  valuation  of 
property  fixed  by  the  state  board  applying  only 
when  such  property  remains  in  substantially 
the  same  condition,  and  so  a  county  board  could 
increase  the  valuation  of  railroad  property, 
where  between  the  date  when  the  state  ooard 
fixed  the  valuation  and  the  date  of  the  county 
board's  meeting  in  September  part  of  the  road 
was  changed  from  narrow  to  broad  gauge. 

2.  Sake— Defenses. 

If,  in  a  suit  to  recover  disputed  taxes,  de- 
fendant desires  to  raise  an  issue  of  excessive  val- 
nation,  he  should  prepare  his  answer  nndet 
Comp.  Laws,  g  1124,  providing  what  defenses 
may  be  set  up  in  tax  suits. 
8,  Same— Notice— DiEECTOBT  Pbovision. 

Comp.  Laws,  8  1098,  providing  for  the  pub- 
lication of  notice  of  the  increased  valuation  of 
taxable  property  by  a  board  of  equalisation,  is 
merely  directory. 

4.  ApFEAi.  —  Review  —  CoNOLnsivKHiss   ov 

Finding. 

Under  the  rule  that  a  finding  supported  by 
eridoice  will  not  be  disturbed,  the  trial  court^ 
findiiWB  in  a  tax  suit  that  the  property  taxed 
was  defendant's  and  that  proper  notices  were 
given  a  railroad  company  of  an  increased  valua- 
tion of  its  property  is  conclusive. 

5.  Taxation— Defenses— Pleading. 

Since  Comp.  Laws,  i  1124,  in  defining  what 
defenses  may  be  made  in  tax  suits,  when  title 
to  the  property  is  denied,  provides  that  defend- 
ant must  deny  all  interest  at  the  time  of  as- 
sessment, a  defense  that  the  property  belonged 
to  another  when  the  county  board  of  equaliza- 
tion increased  the  valuation  was  not  available 
where  defendant  failed  to  allege  that  at  the 
time  of  assessment  the  property  was  not  its 
property. 
e.  Same. 

Though  Act  Feb.  25,  1893  (Laws  1893,  p. 
48.  c.  48,  S  26),  providing  that  the  clerks  of 
boards  of  equalization  shall  enter  upon  the  as- 
sessment rolls  all  changes  made  by  the  boards, 
is  seemingly  in  conflict  with  the  statute  direct- 
ing the  auditors  to  place  the  changes  on  the 
rolls,  the  act,  being  the  latest  expression  of  the 
legislative  will,  it  is  proper  for  the  clerks  to 
enter  the  changes. 


Appeal  from  District  Court,  Esmeralda 
County. 

Action  for  disputed  taxes  by  the  state  of 
Nevada  against  the  Carson  &  Colorado  Rail- 
way  Company  and  otbers.  From  a  Judgment 
for  plaintiff,  and  an  order  denying  a  new 
trial,  defendants  appeaL    Affirmed. 

Geo.  D.  Pyne,  for  api>eUant  J.  F.  Douglas, 
W.  J.  Henley,  and  C.  E.  Mack,  for  respond- 
ent. 

SWEENET,  J.  This  Is  an  action  brought 
by  the  state  of  Nevada,  plaintiff,  against  the 
Carson  ft  Colorado  Railway  Company  et  al., 
defendants,  for  disputed  taxes  alleged  to  be 
due  to  plaintiff  on  the  property  of  said  de- 
fendants for  tbe  year  1905.  In  January, 
1905,  the  state  board  of  county  assessors  met 
with  the  state  board  of  revenue  in  Carson 
City,  Nev.,  In  accordance  with  an  act  of  the 
Legislature  of  the  state  of  Nevada  (St  1901, 
p.  61,  c.  50,  and  as  amended  by  St  1903,  p. 
95,  c.  69),  and  fixed  the  valuation  for  the  pur- 
pose of  taxation  upon  the  main  line  of  the 
Carson  &  Colorado  Railway  Company  at  $3,- 
500  a  mile,  and  the  side  track  at  |1,260  a 
mile.  Thereafter,  when  the  cotmty  assessor 
of  Esmeralda  county  came  to  assess  tbe  rail- 
road property  of  defendants,  he  placed  the 
same  valuation  thereon  as  fixed  by  the  state 
board  of  connty  assessors.  When  the  county 
board  of  eqnallzatlon  of  Esmeralda  county 
met  as  required  by  law  in  September,  it  rais- 
ed the  valuation  on  the  88  miles  of  the  148 
odd  miles  of  said  railroad  property  of  said 
defendants  in  Esmeralda  cotmty,  which  had 
been  broad  gauged,  to  18,500  a  mile  on  tbe 
main  track  and  $2,500  a  mile  on  tbe  side 
track,  making  a  total  raise  in  the  valuation 
as  fixed  and  assessed  by  the  state  board  of 
county  assessors  and  county  assessor  of  H89,- 
150.  This  raise  in  valuation  by  the  county 
board  of  equalization  on  tbe  property  of  de- 
fendants grave  rise  to  the  present  cause  of 
action,  which  said  action  was  duly  tried  be- 
fore the  district  court  of  the  First  judicial 
district  in  and  for  the  connty  of  BsmMVlda, 
and  resulted  In  a  Judgment  in  favor  of  the 
state  of  Nevada  against  the  defendants  for 
the  sum  of  $36,886.43,  taxes  and  penalties,  to- 
gether with  coats  of  suit  From  an  order  of 
the  lower  court  denying  a  motion  for  a  new 
trial,  and  from  said  Judgment  renda%d  In 
this  case,  defendants  appeal,  alleging  that 
said  Judgment  Is  erroneona  tat  the  tvAlowing 
reasons: 

First  That  because  the  state  board  of 
county  assessors  fixed  the  valuation  upon  said 
railroad  of  defendants  at  $3,600  a  mile  for 
tbe  main  line  and  $1,250  a  mUe  for  the  aide 
line,  and  that  the  county  assessor  had  as- 
sessed the  property  at  the  same  figure,  the 
cotmty  board  of  equalization  had  no  author- 
ity to  add  to  the  valuation  as  fixed  by  the 
state  board  of  county  assessors  and  as  assess- 
ed by  the  county  assessor. 

Second.  That  no  legal  notice  was  given  to 
the  Carson  &  Colorado  Railway  Company  by 
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the  county  board  of  eqnalleatlon  before  the 
Increatsed  valuation  was  added  to  its  lines,  nor 
were  they  given  an  opportunity  to  appear 
before  said  board  and  show  cause  why  such 
raise  should  not  be  made. 

Third.  That  the  changes  and  additions 
made  In  the  assessment  roll  were  not  made 
by  the  person  legally  authorized  to  make 
them,  but  were  made  by  the  clerk  of  the 
board  of  equaUeatton,  when,  as  alleged,  the 
statute  requires  the  auditor  to  make  any  ad- 
ditions to  said  assessment  roll  after  they 
have  been  made  by  the  county  board  of 
equalization. 

Fourth.  That  at  the  time  said  increase  in 
the  valuation  of  the  property  assessed  to  the 
Carson  &  Colorado  Railway  Company  was 
made  by  the  county  board  of  equalization  the 
property  did  not  belong  to  the  Carson  & 
Colorado  Railway  Company;  the  same  hav- 
ing been  sold  to  the  Nevada  &  California 
Bailway  Company. 

Fifth.  That  after  tlie  lien  attaches  upon 
property  in  this  state,  which  Is  on  the  first 
Monday  In  Marcti,  as  alleged  by  counsel  for 
appellants,  the  enhanced  value  of  property 
cannot  be  assessed;  that  whatever  property 
is  subject  to  taxation  must  be  in  existence 
on   or   before  the  first  Monday   in  March. 

Sixth.  That  the  assessment  of  property  in 
this  state  fixes  on  the  first  Monday  in  March 
at  the  time  of  the  levy  of  the  tax,  and  that 
property  must  be  assessed  at  the  valuation 
of  this  date,  and,  further,  that  no  property 
coming  Into  existence  or  Into  the  state  after 
this  date  can  be  placed  on  the  assessment 
roll  for  that  year. 

Seventh.  That  the  defendants  paid  to  the 
county  treasurer  of  Esmeralda  county  the 
sum  of  ^14,886.94,  the  amount  due  on  said 
valuation  of  said  road  as  fixed  by  the  state 
board  of  county  assessors  and  county  as- 
sessor, which  said  sum  was  refused  by  the 
county  treasurer  as  payment  in  full  for  all 
taxes  due  to  said  plaintiff  from  said  defend- 
ants. 

It  Is  seriously  and  urgently  contended  by 
counsel  for  the  respondent  on  this  appeal 
that  the  act  of  our  Legislature  to  provide  for 
a  more  uniform  valuation  and  assessment  of 
property  In  this  state  as  approved  March  18, 
1901  (St  1901,  p.  61,  c.  50),  and  as  amended  by 
the  Legislature  of  1903  in  the  statutes  of  that 
year  (page  95,  c.  CO),  which  said  acts  created 
the  state  board  of  county  assessors  and  which 
limit  the  powers  of  the  county  boards  of 
equalization,  are,  for  many  reasons  assigned, 
unconstitutional,  and  which  contention,  If 
true,  asserts  respondent's  counsel,  would  thor- 
oughly justify  said  board  of  equalization  in 
adding  the  Increased  valuation  In  question 
to  the  assessment  roll.  After  very  careful 
consideration  and  study  of  the  law  Involved 
in  this  case,  we  have  concluded  that  It  will 
be  unnecessary,  for  reasons  hereafter  disclos- 
ed, to  pass  upon  or  cunsidcr  the  constitution- 
ality of  the  acts  in  question. 


It  appears  from  the  record  in  this  case  that 
the  state  board  of  county  assessors  convened 
In  January  in  accordance  with  law,  and  plac- 
ed a  valuation  on  the  main  track  of  defend- 
ants at  $3,500  a  mile  and  on  the  side  line  at 
$1,200  a  mile.  At  this  time  of  the  year,  be  It 
remembered,  said  Carson  &  Colorado  Railroad 
was  narrow  gauged;  that  thereafter  the  coun- 
ty assessor  assessed  the  said  railroad  property 
at  the  same  figure  as  fixed  by  the  state  board 
of  county  assessors.  In  September,  when  the 
county  board  of  equalization  convened,  they 
raised  the  valuation  on  the  88  miles  of  broad- 
gauged  road  of  defendant  to  $8,500  on  the 
main  track  and  $2,500  on  the  side  track.  Dur- 
ing the  Intervening  period,  between  the  date 
of  the  fixing  of  the  valuation  by  the  state 
board  of  county  assessors  and  the  date  of  the 
convening  of  the  county  board  of  equaliza- 
tion, 88  miles  of  the  146  odd  miles  of  the  rail- 
road of  said  defendant  in  Esmeralda  county 
was  changed  into  a  standard,  broad-gauged 
road,  which  materially  enhanced  the  value 
of  said  property  of  said  defendant ;  this  nec- 
essarily being  BO  because  of  the  fact  that  in 
broad  gauging  a  narrow-gauge  road  new  rails 
of  a  heavier  weight,  new  ties,  new  culverts, 
and.  In  fact,  all  materials  used  In  the  replac- 
ing of  the  narrow  gauge  material  are  of  a 
heavier  and  superior  value.  Section  1  of  an 
act  of  our  Legislature  entitled  "An  act  to 
amend  an  act  entitled  'An  act  to  provide  for 
a  more  uniform  valuation  and  assessment  of 
property  In  this  state,'  approved  March  16, 
1901,"  which  is  the  section  in  question,  which 
is  urged  by  appellant  as  inhibiting  the  county 
board  of  equalization  from  equalizing  any 
property  upon  which  a  valuation  has  been 
placed  by  the  state  board  of  county  assessors, 
and  which  section,  among  others,  Is  alleged  to 
be  unconstitutional  by  the  respondent,  reads 
as  follows:  "The  county  assessors  of  the 
several  counties  of  this  state  shall  meet  for  a 
Iterlod  not  exceeding  ten  days  in  the  office  of 
the  Governor  at  Carson  City,  Nevada,  on  the 
second  Monday  In  January  of  each  year,  and 
shall  at  such  meetings  establish  a  valuation 
through  the  state  of  all  railroads  and  rolling 
stock  of  such  railroads,  of  all  telegraph  and 
telephone  lines,  of  all  electric  light  and  power 
lines,  of  all  cattle  and  sheep,  and  upon  all 
other  kinds  of  property  which  In  the  Judgment 
of  said  assessors  can  be  valued  and  assessed 
more  tmlformly  by  said  assessors,  acting  col- 
lectively, than  by  the  several  county  assessors, 
acting  separately;  provided,  that  in  fixing 
such  valuation  the  location  and  situation  of 
such  property  shall  be  considered ;  and,  pro- 
vided further,  that  nothing  herein  shall  be 
considered  as  to  Impair  the  right  of  the  board 
of  equalization  of  any  county  to  equalize 
taxes  on  all  property,  the  valuation  of  which 
has  not  been  fixed  at  the  annual  meeting  of 
the  county  assessors  as  provided  in  this  sec- 
tion ;  but  the  said  county  board  of  equaliza- 
tion shall  not  have  the  power  to  equalize  any 
property  upon  which  a  valuation  has  been 
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placed  by  the  said  board  of  county  assessors ; 
provided,  any  taxpayer  under  the  provisions 
of  this  act  shall  not  be  deprived  of  any  rem- 
edy or  redress  in  a  court  of  law  relating  to  the 
payment  of  taxes."  St.  1903,  p.  03,  c.  69. 
Section  1084  of  the  Compiled  Laws,  pertain- 
ing to  the  assessment  of  property  in  Nevada, 
provides,  among  other  things,  that  "between 
the  date  of  the  levy  of  taxes  and  the  first 
Monday  of  September  in  each  year,  the  coun- 
ty assessor,  except  when  otherwise  required 
by  special  enactment,  shall  ascertain,  by  dili- 
gent Inquiry  and  examination,  all  property  In 
his  county,  real  or  personal,  subject  to  tax- 
ation, and  also  the  names  of  all  persons,  cor- 
porations, associations,  companies,  or  firms, 
owning  the  same ;  and  he  shall  then  de- 
termine the  true  cash  value  of  all  such  prop- 
erty, and  he  shall  then  list  and  assess  the 
same  to  the  person,  firm,  corporation,  associa- 
tion, or  company  owning  it."  Section  1081 
of  the  Compiled  Laws  of  Nevada  provides 
that  "all  property  of  every  kind  and  nature 
whatsoever,  within  this  state,  shall  be  sub- 
ject to  taxation,"  excepting  certain  property 
of  widows,  cemeteries,  lodges,  churches,  and 
certain  lands  belonging  to  the  United  States, 
and  other  state  and  municipal  authorities, 
mines  and  mining  claims,  under  certain  con- 
ditions. Section  1079  of  the  Compiled  Laws 
reads  as  follows:  "Every  tax  levied,  under 
the  provisions  or  authority  of  this  act.  Is 
hereby  made  a  lien  against  the  property  as- 
sessed, and  a  Hen  shall  attach  upon  the  real 
property  for  the  tax  levied  upon  the  personal 
property,  of  the  owner  of  such  real  estate, 
which  lien  shall  attach  upon  the  day  on  which 
the  taxes  are  levied  In  each  year,  on  all  prop- 
erty then  in  this  state,  and  on  all  other  prop- 
erty whenever  It  reaches  the  state,  and  shall 
not  be  satisfied  or  removed  until  all  the  taxes 
are  paid,  or  the  property  has  absolutely  vest- 
ed in  the  purchaser  under  a  sale  for  taxes." 
It  is  the  theory  of  the  law  of  taxation  and 
revenue  in  this  state  that  all  tangible  real 
and  personal  property  shall  be  assessed  each 
year  once  at  Its  full  cash  value.  We  have 
found  no  authority  In  this  state  in  conflict 
with  the  doctrine  laid  down  in  the  case  of 
State  of  Nevada  v.  Earl  et  al.,  1  Nev.  397, 
wherein  this  court  In  referring  to  this  theory 
said :  "The  true  theory  of  the  statute  is  that 
each  piece  of  tangible  real  or  personal  prop- 
erty within  the  state  between  the  first  Mon- 
day of  May  and  the  first  Monday  of  No- 
vember, each  Inclusive,  should  be  taxed  once 
at  its  true  value,  and  only  once."  Viewing 
these  various  provisions  of  our  statutes  bear- 
ing on  taxation  and  the  manner  of  assess- 
ment, we  are  of  the  opinion  that  there  is  no 
material  conflict,  and  that  all  of  these  statutes 
can  readily  be  reconciled.  The  railroad  prop- 
erty of  appellant  when  assessed  by  the  state 
board  of  county  assessors  was  a  narrow-gauge 
road.  The  assessor  of  Esmeralda  county  at 
the  time  he  made  the  as.ses8inent  of  this  prop- 
erty assessed  said  property  at  the  same  valu- 


ation placed  on  It  by  the  state  board  of  county 
assessors,  and  In  consequence  his  assessment, 
as  far  as  it  went,  is  valid.  If  the  road  had 
been  changed  from  a  narrow-gauge  to  a 
broad-gauge  road  at  the  time  be  made  the  as- 
sessment, it.  or  so  much  of  It  as  bad  been 
broad  gauged,  under  our  construction  of  the 
law,  should  have  been  assessed,  and  it  would 
have  been  his  duty  to  have  assessed  the  In- 
creased valuation  in  said  road,  or,  in  tbe 
event  it  was  not  broad  gauged  at  the  time  he 
made  his  assessment,  if  the  road  was  broad 
gauged  any  time  tiefore  be  completed  bis  tax 
list  or  assessment  roll  on  or  before  the  sec- 
ond Monday  in  September  and  turned  same 
over  to  the  clerk  of  the  board  of  county  com- 
missioners, be  should  have  added  this  in- 
creased valuation  to  his  assessment  roll. 
Having  failed  to  do  this,  as  In  the  present 
case,  the  county  board  of  equalization  had 
the  full  authority  under  the  law  to  add  to  the 
assessment  as  made  by  the  state  board  of 
county  assessors  and  the  county  assessor 
the  increased  valuation  due  to  improvements. 
l)etterments,  and  additions  which  occurred 
since  the  date  of  the  assessment,  and  under 
these  circumstances  it  became  tbe  duty  of 
the  board  of  equalization  to  equalize  any 
property  which  had  been  assessed  at  an  un- 
dervaluation of  Its  full  cash  value.  State 
V.  Meyers,  23  Nev.  274,  46  Pac.  51.  We  think 
it  is  a  reasonable  construction  to  place  upon 
the  amendment  of  1903  above  quoted  that 
the  inhibition  upon  the  county  board  of  equal- 
ization, equalizing  the  valuation  of  property 
which  has  been  fixed  by  the  state  board  of 
county  assessors,  only  applies  when  such 
property  remains  in  substantially  the  same 
condition,  and  that  it  does  not  apply  to  prop- 
erty which  has  materially  changed  In  form 
and  value  since  the  meeting  of  the  state 
board.  Any  other  construction  does  violence 
to  the  general  policy  of  our  revenue  laws. 
The  valuation  as  placed  by  the  county  board 
of  equalization  on  the  said  road  is  not  plead- 
ed in  the  answer  of  defendant  as  excessive, 
nor  is  it  shown  anywhere  in  the  record  to  be 
excessive.  If  appellant  had  desired  to  raise 
the  issue  of  excessive  valuation,  it  should 
have  prepared  its  answer  in  accordance  with 
section  1124  of  our  Compiled  Laws,  which  sec- 
tion provides  just  what  defenses  may  be  set 
up  In  tax  suits.  Neither  is  it  claimed  by  the 
defendant  that  this  increased  valuation  made 
in  the  property  of  the  railroad  was  ever  sub- 
jected to  taxation  before  during  the  year 
1005,  nor  that  said  increased  valuation  was 
ever  assessed  by  the  state  board  of  county 
assessors,  and  it  could  not  have  been  because 
at  said  date  of  assessment  by  said  state 
board  of  county  assessors  It  was  a  narrow- 
gauge  road.  We  are  of  the  opinion  that  all 
property  must  be  assessed  ■which  comes  Into 
existence  In  the  state  of  Nevada  either  in  the 
nature  of  additions,  betterments,  or  improve- 
ments, or  being  new  property  coming  into  the 
state  during  the  time  intervening  between  the 
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first  Monday  In  March  and  the  first  Monday 
In  September,  Inclusive,  of  each  year  so  long 
as  said  property  has  not  before  been  subject- 
ed to  taxation  for  said  year ;  that  if  property 
which  Is  assessed  in  January  by  the  state 
board  of  county  assessors  enhances  la  value 
l)ecause  of  betterments  or  improvements,  as 
is  the  case  in  the  present  instance,  before 
the  first  Monday  In  September,  the  assessor 
should  assess  the  valuation  on  said  property 
as  assessed  by  the  state  board  of  county  as- 
sessors plus  any  additional  or  Increased  valu- 
ation which  accrues  to  said  property,  and 
that,  If  he  falls  to  do  so,  the  county  board  of 
equalization  are  authorized  to  equalize  the 
property  at  Us  full  cash  value,  to  the  end 
that  no  property  In  the  estate  may  escape  tax- 
ation once  during  the  year. 

Many,  If  not  the  majority,  of  the  states 
have  constitutional  or  statutory  provisions 
fixing  a  day  certain  In  each  year  with  refer- 
ence to  which  the  valuation  of  real  and  per- 
sonal property  shall  be  fixed,  as,  for  example, 
the  statute  of  the  state  of  California,  follow- 
ing a  similar  constitutional  provision  of  said 
state,  provides :  "The  assessor  must,  between 
the  first  Mondays  of  March  and  July  of  each 
year,  ascertain  the  names  of  all  taxable  in- 
habitants and  all  property  in  this  county  sub- 
ject to  taxation,  except  such  as  Is  required 
to  be  assessed  by  the  state  board  of  equaliza- 
tion, and  must  assess  such  property  to  the 
persons  by  whom  it  was  owned  or  claimed, 
or  In  whose  possession  or  control  It  was  at 
12  o'clock  m.  of  the  first  Monday  of  March, 
next  preceding."  Many  authorities  are  cited 
by  counsel  for  appellant,  based  upon  such 
constitutional  or  statutory  provisions,  hold- 
ing that  property  which  is  not  within  the 
state  upon  the  day  fixed,  or  improvements 
made  upon  the  property  subseqtient  to  such 
day,  is  not  liable  to  assessment  for  that  year. 
But,  as  there  is  no  such  constitutional  or 
statutory  provision  in  this  state,  these  au- 
thorities are  inapplicable.  State  v.  Earl,  1 
Xev.  397.  All  property  in  the  state  of  Ne- 
vada not  exempt  from  taxation  which  Is  In 
this  state  on  the  first  Monday  in  March,  and 
all  property  coming  Into  the  state  not  ex- 
empt from  taxation  after  the  first  Monday 
In  March  to  and  including  the  first  Monday 
In  September,  Is  Rubject  to  taxation  for  that 
year,  and  a  Hen  attaches  to  all  taxable  prop- 
erty which  is  in  the  state  on  the  first  Monday 
in  March,  and  also  attaches  immediately  to 
all  taxable  property  coming  into  the  state 
after  the  first  Monday  in  March  to  and  in- 
cluding the  first  Monday  in  September. 
Comp.  Laws,  {  1079. 

It  is  contended  by  appellant  that  they  did 
not  receive  any  notice  of  the  Intended  raise 
to  be  made  on  the  property  of  appellant,  and 
were  given  no  opportunity  to  be  heard  before 
said  board  of  equalization  in  tiie  considera- 
tion of  the  additional  valuation  added  to  its 
propert}'.    The  record  discloses  the  following 


testimony  given  by  Mr.  Atchison,  clerk  of  the 
county  board  of  equalization :  "Mr.  John  G. 
Atchison  continued  in  direct  examination  (By 
Judge  Mack) :  Q.  As  deputy  county  clerk 
and  acting  for  the  clerk,  at  the  time  the 
board  of  equalization  was  in  session,  did  you 
give  the  defendant  any  notice  of  the  intended 
raise  by  the  board  of  equalization  in  the  as- 
sessment of  the  defendant?  A.  Xes,  sir.  Q. 
How  did  you  give  that  notice?  A.  There  was 
a  printed  form  which  is  used  for  that  pur- 
pose, and  I  sent  one  to  the  secretary  of  the 
Carson  &  Colorado  Railway  Company,  at 
Carson  City,  and  another  notice  to  San  Fran- 
cisco. Mr.  Pyne  has  showed  me  a  copy  of  a 
notice  since  he  has  been  In  town,  and  It 
might  be  possible  we  notified  the  San  Fran- 
cisco office  in  the  name  of  the  Carson  &  Colo- 
rado Railway  Company ;  but  the  other  notice 
was  sent  to  the  Carson  &  Colorado  Railway 
Company,  Carson  City,  to  Mr.  Xerlngton.  Q. 
Have  you  a  copy  of  that  notice?  A.  No,  sir. 
Q.  Can  you  give,  from  memory,  the  substance 
of  the  notice?  A.  I  can,  except  the  printed 
form.  Q.  Did  you  see  tiie  printed  notice?  A. 
Xes,  sir.  Q.  Did  you  affix  the  seal  to  it?  A. 
Yes,  sir;  affixed  the  seal.  Q.  To  whom  did 
you  send  the  notice?  A.  I  sent  the  one  to 
Carson  City  to  E.  B.  Terington,  secretary  of 
the  Carson  &  Colorado  Railway  Company. 
The  second  was  sent  to  E.  B.  Ryan,  San 
Francisco.  It  Is  nearly  a  year  ago,  and  it 
seems  to  me  I  asked  Mr.  Henley,  at  that  time, 
the  course  to  pursue,  knowing  It  was  an  Im- 
portant case.  Q.  In  the  notices  was  the  fact 
set  forth  that  the  board  of  equalization  was 
going  to  make  the  raise?  A.  Yes,  sir.  Q. 
Was  a  time  fixed  for  them  to  appear  and 
show  cause?  A.  Yes.  sir.  Q.  Was  any  notice 
published  in  the  paper  relative  to  it?  A.  Not 
that  I  know  of."  It  also  appears  from  the 
transcript,  pages  24,  40,  47.  that  notice  of 
the  added  valuation  was  published  In  the 
Walker  Lake  Bulletin  in  accordance  with 
section  1098  of  Nevada  Complied  Laws, 
which  said  section  Is  merely  directory.  State 
V.  Washoe  County,  14  Nev.  140;  State  v. 
Northern  Belle,  15  Nev.  .385.  While  there 
may  be  some  conflict  In  the  testimony  as  to 
whether  or  not  proper  and  regular  notices 
were  duly  given  the  defendant,  yet  we  deem 
the  finding  of  fact  by  the  court  upon  this  ques- 
tion conclusive,  and  this  in  accordance  with 
a  well  defined  line  of  authorities  holding  that 
a  finding  of  fact  will  not  be  disturbed  where 
there  Is  substantial  evidence  to  support  It 

And.  for  the  same  reasons  that  the  previous 
error  is  not  reversible  and  an  additional  le- 
gal reason  hereafter  given,  ap[>ellant's  con- 
tention that  at  the  time  of  the  action  of  the 
county  board  of  equalization  when  it  added 
the  Increased  valuation  complained  of  the 
property  in  question  belonged  to  the  Nevada 
&  California  Railroad  Company,  we  deem  the 
finding  of  fact  of  the  lower  court  against  ap- 
pellant's contention  conclusive,  and  it  will 
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not  be  disturbed.  Appellant  tolled  to  allege 
In  Its  answer  that  at  the  time  of  the  assess- 
ment by  the  state  board  of  county  assessors 
or  county  assessor  the  property  In  contro- 
versy was  not  the  property  of  the  Carson  & 
Colorado  Railway  Company.  Section  1124  of 
our  Complied  I/aws,  In  defining  what  defenses 
may  be  Interposed  In  tax^sults  when  denying 
title  of  property,  expressly  states  that  the 
defendant  must  deny  "all  claim,  title,  or  In- 
terest In  the  property,  assessed  at  the  time  of 
the  assessment,  and  In  consequence  this  as- 
signment of  error  cannot  avail  It  anything 
on  this  appeal."  The  county  board  of  equal- 
ization has  no  assessorial  powers,  but  equal- 
izes the  assessment  by  adding  to  or  deduct- 
ing from  the  assessment  as  made  by  the  as- 
sessor. 

The  error  assigned  by  appellant  that  the 
changes  and  corrections  made  in  the  assess- 
ment roll  by  the  coimty  board  of  equaliza- 
tion must  be  done  by  the  auditor.  Instead  of 
the  clerk  of  the  board  of  equalization,  is  not 
well  taken.  Section  26  of  an  act  entitled  "An 
act  to  amend  an  act  to  provide  revenue  for 
the  support  of  the  government  of  the  state 
of  Nevada  and  to  repeal  certain  acts  relat- 
ing thereto,"  etc.,  approved  February  25,  1893 
(Laws  1893,  p.  48,  c.  48),  reads :  "During  the 
session,  or  within  five  days  after  the  adjourn- 
ment of  the  board  of  equalization,  its  clerk 
shall  enter  upon  the  assessment  roll  all  the 
changes  and  corrections  made  by  the  board, 
and  shall  immediately  deliver  said  corrected 
roll,  with  his  certificate  attached,  to  the  coun- 
ty auditor."  As  this  is  the  latest  expression 
of  the  legislative  will  upon  this  point,  though 
seemingly  in  confiict  with  the  statute  direct- 
ing the  auditor  to  place  the  changes  and  al- 
terations on  the  assessment  roll,  it  was  not 
error  for  the  clerk  to  have  niiide  the  changes 
and  alterations  as  made  by  the  county  board 
of  equalization  on  said  assessment  roll.  As 
It  is  not  claimed  that  the  alterations  and  cor- 
rections by  the  clerk  of  said  board  were  er- 
roneously made,  and  It  affirmatively  appear- 
ing that  they  truly  represent  the  alterations 
and  corrections  as  made  by  the  county  board 
of  equalization,  even  conceding  that  the  audi- 
tor should  have  made  the  alterations  and 
changes,  no  material  hnrni  to  appellant  could 
arise,  nor  is  any  claimed  to  have  arisen,  from 
this  particular  assigned  eiTor,  and  would 
therefore  not  be  so  serious  an  error  as  to 
warrant  a  reversal  of  the  Judgment  on  this 
score. 

The  assessment  and  added  valuation  of  said 
propertj-  having  been  legally  made,  the  coun- 
ty treasurer  was  right  in  refusing  to  accept 
$14,880.94  tendered  in  txiW  payment  for  the 
taxes  due  on  the  property  of  tbe  defendant 
for  tlie  year  1903. 

For  the  foregoing  reasons,  the  judgment  of 
the  lower  court  is  affirmed. 

TALBOT,  C.  J.,  and  NORCROSS,  J.,  con- 
cur. 


McGINXIS  V.  STATE. 

(Supreme  Court  of  Wyoming.    Oct.  7,  1907.) 

1.  infobmatio.n  —  defects  —  objections  -* 
Ma.vxeb  of  Raising. 

The  objection  that  an  information  was  filed 
without  a  preliminary  examination,  as  required 
by  Rev.  St  1899,  i  6273,  must  be  raised  by  mo- 
tion to  quash,  where  the  ground  appears  on  the 
face  of  the  record;  otherwise,  by  plea  in  abate- 
ment. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  (  470.] 

2.  Same— Waives. 

Under  Rev.  St.  189&,  {  5326,  declaring  that 

accused  shall  be  deemed  to  have  waived  defects 
which  may  have  been  excepted  to  by  motion  to 
quash  or  plea  in  abatement,  etc..  the  objection 
that  an  information  was  filed  witihont  a  prelim- 
inary examination,  as  required  by  section  3273, 
not  raised  by  motion  to  quash  or  plea  In  abate- 
ment, is  waived  by  plea  of  not  guilty. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Indictment  and  Information,  H  628, 
629.]  -   «   >--* 

3.  RoBBEBT  —  Elements  of  Offense  —  Scat* 

UTES. 

The  statute  defining  robbery  as  the  forcible 
and  felonious  taking  from  the  person  of  another 
any  article  of  value  by  violence  or  by  patting  in 
fear  restates  the  offense  at  common  law  defined 
as  the  felonious  and  forcible  taking  from  the 
person  of  another  of  goods  by  violence  or  by  put- 
ting in  fear. 

lEd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  42,  Robbery,  {  1.] 

4.  Same  —  Information  —  Reqttisitss  —  Al- 
legation OF  Ownership. 

An  information  for  robbery  must  allege  the 
ownership  of  the  property  taken. 

5.  Same— StrmciENCT. 

An  information  tor  robbery,  which  alleges 
that  accused  "feloniously"  took  from  a  person 
named  by  violence  a  si)ecificd  sum.  is  fatally 
bad  for  failing  to  allcRe  the  ownership  of  the 
property ;  the  word  "feloniously"  characterizing 
(be  act  as  being  done  with  a  criminal  intent, 
and  not  being  a  substitute  for  an  allegation  of 
ownership. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Robbery,  8  21.] 

6.  Information— Requisites— STATtrroBT  Of- 
fenses. 

.\a  information  charging  an  offense  in  the 
language  of  the  statute  is  suflicient  only  when 
the  words  thereof  directly  set  forth  the  elements 
aecessary  to  constitute  the  offense  and  state 
the  facts  thereof. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dis. 
vol.  27,  Indictment  and  Information,  §{  292, 
293.1 

7.  Same  —  Defects  —  Manner  of  Raising  — 
Waiver. 

One  failing  to  demnr,  as  authorized  by  the 
Code  of  Criminal  Procedure,  to  an  informntion 
on  the  ground  that  the  facts  therein  stated  do 
not  constitute  an  offense,  does  not  waive  the 
objection,  but  may  raise  it  by  motion  in  arrest, 
as  authorized  by  Rev.  St  1899.  §  3418. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  {  633.] 

8.  Same— Motion  to  Ql'ash. 

T'nder  the  Code  of  Criminal  Procedure,  au- 
thorizing a  demurrer  to  an  information  when 
the  facts  therein  stated  do  not  constitute  an 
offence,  and  Rev.  St.  18iH),  S  3418,  authorizing 
a  motion  in  arrest  because  the  facts  stated  in 
an  informntion  do  not  constitute  an  offense,  the 
objection  that  the  facts  stated  in  an  information 
do  not  constitute  an  offense  cannot  be  reached  bv 
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motion  to  qnash,  which  reaches  defects  in  form 
only. 

[E<1.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Vol.  27,  Indictment  and  Information,  {  470.] 

Potter,  C.  J.,  dissenting, 

Brror  to  District  Court,  Converse  County ; 
Roderick  N.  Matson,  Judge. 

William  McGinnis  was  convicted  of  rob- 
bery, and  lie  brings  error.  Reversed  and  re- 
manded. 

Allen  G.  Fisher,  for  plaintiff  in  error.  W. 
E.  Mullen,  Atty.  Gen.,  for  the  State. 

BEARD,  J.  An  information  was  filed  by 
the  county  and  prosecuting  attorney  of  Con- 
verse county  against  the  plaintiff  in  error, 
William  McOInnis,  for  the  crime  of  robbery ; 
the  charge  contained  in  the  information  be- 
ing as  follows:  "That  William  McGlnnls, 
late  of  the  county  aforesaid,  on  the  12th  day 
of  December,  A.  D.  1905,  at  and  in  the  conrn 
ty  aforesaid,  tie  said  William  McGlnnls  did 
then  and  there  unlawfully,  forcibly,  and  fe- 
loniously take  from  the  person  of  Norvll 
Lawrence  by  violence  the  sum  of  fifty  dollars, 
and  more,  lawful  money  of  the  United  States, 
and  of  the  value  of  fifty  dollars,  contrary  to 
the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Wyoming."  To  this  In- 
formation the  defendant,  McGinnis,  pleaded 
"not  guilty."  On  the  trial  the  Jury  return- 
ed a  verdict  of  guilty  against  him,  and  be 
moved  in  arrest  of  judgment  on  two  grotmds : 
First,  because  the  defendant  bad  not  been 
given  a  preliminary  examination  by  an  ex- 
amining magistrate  before  the  Information 
was  filed  In  the  district  court ;  and,  second, 
because  the  facta  stated  in  the  Information 
are  not  sufficient  to  constitute  an  offense. 
The  motion  was  denied  by  the  court,  and  the 
defendant  sentenced  to  a  term  in  the  peniten- 
tiary, and  he  brings  error. 

The  objection  that  the  defendant  had  not 
been  ^ven  a  preliminary  examination,  If  such 
was  tlie  fact,  and  if  the  case  was  one  requir- 
ing it  under  the  provisions  of  section  5273, 
Rev.  St.  1899.  should  have  been  presented 
by  a  motion  to  quash  if  the  grounds  appeared 
upon  the  face  of  the  record,  otherwise  by 
plea  in  abatement,  and,  not  having  been  so 
taken,  was  waived  by  the  plea  of  not  guilty, 
by  the  express  terms  of  the  statute.  Section 
5326,  Rev.  St.  1899. 

The  other  objection,  that  the  facts  stated 
in  the  Information  do  not  constitute  an  of- 
fense. Is  one  of  the  grounds  upon  which  a  mo- 
tion in  arrest  of  Judgment  may  be  granted 
(section  5418,  Rev.  St.  1890),  and  presents 
the  question  of  the  sufficiency  of  the  infor- 
mation. Robbery  is  defined  by  our  statute  as 
follows:  "Whoever  forcibly  and  feloniously 
takes  from  the  person  of  another  any  article 
of  valae,  by  violence  or  by  putting  in  fear,  Is 
sullty  of  robbery,  and  shall  be  Imprisoned 
in  the  penitentiary  not  more  than  fourteen 
rears."    This  t>  bnt  a  restatement  of  the  of- 


fense at  common  law,  and  embraces  all  of 
the  elements  of  robbery  at  common  law. 
Blackstone  defines  robbery  to  be  "the  feloni- 
ous and  forcible  taking,  from  the  person  of 
another,  of  goods  or  money  to  any  value,  by 
violence  or  by  putting  him  in  fear."  2  Cool- 
er's Blackstone  (4th  Ed.)  bk.  4,  p.  242.  It  is 
an  aggravated  form  of  larceny,  and  there 
can  be  no  robbery  without  larceny.  Bishop 
states  that  the  elements  of  the  oflFense  to  be 
averred  and  proved  are:  (1)  A  larceny,  (2) 
wherein  the  asportation  Is  from  the  person, 
and  is  (8)  effected  by  force  or  by  putting  In 
fear.  2  Bishop's  New  Crlm.  Procedure,  ( 
1001.  "The  Indictment  should  contain  the  al- 
legations of  simple  larceny,  with  the  added 
matter  that  makes  the  larceny  robbery."  Id. 
{  1002.  "Ownership  must  be  alleged  and 
proved  precisely  as  In  larceny."  Id.  S  1006; 
4  Cur.  liBW,  1317.  That  the  ownership  of 
tho  property  allied  to  hare  been  taken  must 
be  stated  in  an  Indictment  or  Information  for 
robbery  has  been  generally  held  by  the  courts 
of  last  resort  in  those  states  where  the  ques- 
tion has  arisen.  In  a  recent  case  in  the  Su- 
preme Court  of  Iowa,  under  a  statute  which 
provides :  "If  any  person,  with  force  or  vlo- 
lencQ,  or  by  putting  in  fear,  steal  and  take 
from  the  person  of  another  any  property  that 
Is  the  subject  of  larceny,  he  is  guilty  of  rob- 
bery"— It  was  held  that  the  offense  thus  cre- 
ated by  the  statute  embraces  all  of  the  ele- 
ments of  the  crime  under  the  common  law, 
and  that  robbery  is  but  an  aggravated  form 
of  larceny,  both  at  common  law  and  under 
the  statute,  and,  as  larceny  Is  defined  to  be  tbe 
felonious  taking  of  the  property  of  another, 
an  allegation  of  ownership  Is  necessary  in  an 
Indictment  for  robbery.  The  Indictment  In 
that  case  charged  that  the  defendant  assault- 
ed Thomas  Malone,  "and,  with  force  and  vio- 
lence, willfully  and  feloniously  did  steal, 
take,  and  carry  away  from  the  person"  of 
said  Malone  the  sum  of  175.  The  ownership 
of  the  property  was  not  otherwise  alleged  In 
the  indictment.  It  was  contended  that  the 
indictment  was  good,  because  it  charged  that 
the  defendant  did  "steal  from  the  person  of 
Malone."  But  the  court  said :  "It  is  true  we 
have  held  that  the  word  'steal,'  used  in  an  in- 
dictment, means  n  felonious  taking.  State  v. 
Grlffln,  79  Iowa.  568,  44  N.  W.  813.  But  we 
have  never  gone  beyond  this,  and  cannot,  be- 
cause of  the  statute  already  referred  to."  It 
was  held  that  under  the  common  law  it  Is 
necessary  to  allege  and  prove  ownership  pre- 
cisely as  in  larceny,  and  that  such  Is  the 
rule  where  It  is  a  statutory  crime.  State  v. 
Wasson,  126  Iowa,  320,  101  N.  W.  1125.  In 
People  V.  Vice,  21  Cal.  844,  the  indictment 
was  for  robbery,  and  charged  that  the  de- 
fendant "did  violently  and  feloniously  take 
money  of  the  following  description  •  *  * 
from  the  person  of  another,  to  wit,  from  the 
person  of  Jesse  A.  Brandy  by  force,  threats," 
etc.  The  indictment  was  not  demurred  to, 
but  after  a  verdict  of  guilty  defendant  mov* 
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ed  In  arrest  of  Judgment  on  the  ground  that 
the  ownership  of  the  property  was  not  stated 
In  the  Indictment,  which  motion  was  denied. 
On  appeal  the  Supreme  Court  held  the  Indict- 
ment fatally  defective  for  the  want  of  such 
allocation,  and  reversed  the  judgment.  And 
in  People  v.  Jones,  53  Cal.  .58,  It  was  held  that 
an  indictment  for  robbery  must  aver  every 
fact  necessary  to  constitute  larceny,  and 
more.  And  in  People  v.  Ammerman,  118  Cal. 
23,  M  Pac.  15,  the  defendant  was  Informed 
against  for  robbery  and  pleaded  former  ac- 
quittal, once  In  Jeopardy,  and  not  g^iHty.  The 
opinion  recites  that  "an  Information  against 
tlie  defendant  for  the  crime  of  robbery  in- 
volving the  same  transaction  had  previously 
l)oen  filed,  and  under  it  defendant  was  ar- 
raigned and  pleaded  not  guilty.  A  jury  was 
impaneled,  the  Information  was  read,  and  the 
l)lea  stated.  After  the  Jury  was  sworn,  and 
before  any  evidence  was  offered,  upon  mo- 
tion of  the  district  attorney  the  information 
was  dismissed  and  the  defendant  discharged. 
The  ground  for  the  motion  was  that  the  in- 
formation did  not  allege  the  ownership  of  the 
property  stolen,  which  was  In  fact  true."  It 
was  held  that  the  first  information  was  in- 
valid, because  it  failed  to  allege  the  owner- 
ship of  the  property  taken,  and  there  was  no 
Jeopardy,  and  that  the  court  did  not  err  In 
Instructing  tlie  Jury  to  find  for  the  people 
upon  the  plea  of  former  acquittal  and  once 
In  Jeopardy.  The  California  cases  on  the 
question  are  cited  and  reviewed  in  a  later 
case  by  the  Court  of  Appeal  of  California 
(People  V.  Cieary,  1  Cal.  App.  .50,  81  Pac.  753), 
and  It  was  again  held  that  an  information 
for  robbery,  which  failed  to  allege  the  own- 
ership of  the  property,  did  not  charge  an  of- 
fense. We  find  nothing  In  the  case  of  In  re 
Myrtle  (Cal.  App.)  84  Pac.  3.S5,  In  conflict 
with  the  rule  as  stated  In  the  other  California 
cases.  It  Is  there  said :  "In  the  Ammerman 
Case  the  taking  of  the  property  might  have 
l)een  for  some  other  purpose,  for  the  language 
of  tlie  Information  does  not  intimate  that  the 
object  was  to  steal  it,  any  more  than  the 
mere  naming  the  crime  'robbery'  might  tend 
to  indicate  a  theft;  and  there  being  no  al- 
legation of  ownership,  and  no  words  used  by 
which  any  inference  could  be  drawn  of  own- 
erwiiip  in  one  other  than  the  defendant,  ex- 
cept «^he  mere  possession  Richard  Johnson 
had  of  the  money  taken  by  Ammerman  at  the 
time.  We  think  the  decision  in  that  case  was 
correct."  Further  on  in  the  opinion.  In  com- 
menting on  the  ease  of  People  v.  Cieary.  su- 
pra, it  is  said:  "We  reiterate  all  that  was 
said  in  this  opinion  of  People  v.  Cieary  as 
applied  to  the  facts  In  that  case  and  in  all 
cases  of  like  character,  where  there  is  a  plea 
of  not  guilty  and  a  motion  in  arrest  of  judg- 
ment, and  we  still  maintain  tliat  in  all  cases 
of  robbery  it  mH.«.t  appear,  eitiier  from  the 
language  of  the  information  or  tlie  plea  of 
the  defendant,  that  the  projiorty  taken  is  not 
the  property  of  the  defendant."    If  the  in- 


formation charged  no  offense,  it  could  not  be 
pleaded  in  bar  of  a  subsequent  prosecution. 
State  V.  Brown,  47  Ohio  St  102,  23  N.  E.  747. 
21  Am  St.  Rep.  790.  The  statute  of  Arkan- 
sas is  In  substantially  the  same  language  as 
ours,  and  the  Supreme  Court  of  that  state 
held  an  indictment  for  robbery  insufficient  la 
failing  to  allege  the  ownership  of  the  money 
charged  to  have  been  taken.  The  court  said : 
"That  allegation  is  found  in  all  the  common- 
law  precedents  of  indictments  for  robl>er7, 
and  we  tiave  been  unable  to  find  any  adjudged 
case  In  which  It  has  been  dispensed  with  un- 
der a  statute  similar  to  ours."  Boles  t. 
State,  58  Ark.  35.  22  S.  W.  887.  and  cases  cit- 
ed in  the  opinion.  It  Is  stated  in  18  Enc.  P. 
&  P.  1233:  "It  Is  very  generally  held  that 
a  conviction  for  larceny  may  be  had  upon  an 
indictment  for  robbery" — and  authorities 
from  many  states  are  cited  in  support  of  the 
text.  Without  extending  this  opinion  by  fur- 
ther quotations  from  decisions,  we  deem  It 
sufficient  to  cite  the  following  cases,  in  each 
of  which  it  is  directly  held  that  an  indict- 
ment or  information  for  robbery  is  fatally 
defective  which  fails  to  allege  the  on-nershlp 
of  the  property  alleged  to  have  been  taken: 
State  V.  Dtnigal,  24  Wash.  49.  C3  Pac.  1104 ; 
State  V.  Morgan,  31  Wash.  220.  71  Pac.  723 : 
Smedly  v.  State,  30  Tex.  214:  State  v.  Law- 
ler,  130  Mo.  306,  32  S.  W.  979,  51  Am.  St  Rep. 
575;  Commonwealth  v.  Clifford,  8  Cush.  (62 
Mass.)  215.  We  have  found  the  contrary  held 
In  but  two  states  (Oregon  and  Tennessee).  lu 
State  V.  Dilley.  15  Or.  70,  3  Pac.  648,  the  In- 
dictment followed  the  form  prescribed  by 
statute  for  an  indictment  for  robbery,  and 
the  court  said  that  tlie  statute  provided  in  ex- 
press terms  what  should  be  a  sufficient  state- 
ment in  an  indictment  for  robbery,  being  arm- 
ed with  a  dangerous  weajMn.  and  it  was  up- 
on that  ground  alone  that  the  Indictment  was 
held  to  I)e  sufficient  while  admitting  that,  but 
for  the  statute,  it  would  have  been  defective. 
In  Clemons  v.  State,  92  Tenn.  282.  21  S.  W. 
.'525,  the  Indictment  was  held  sufflcicnt,  being 
in  tlie  language  of  the  statute,  and  citing 
State  V.  Swafford.  3  Lea  (Tenn.)  162.  but  no 
other  authority,  in  support  of  the  decision. 
In  the  latter  case  the  ownership  of  the  prop- 
erty was  alleged  to  be  In  the  person  robbed. 
It  is  contended  that  as  the  information 
in  the  case  at  bar  charges  a  felonious  taking, 
that  implies  a  taking  of  the  proiierty  of  an- 
other than  the  defendant,  and  for  that  reason 
the  Information  should  be  held  sufficient 
We  think  this  contention  cannot  be  sustain- 
ed. The  crime  of  robbery  under  the  statute 
is  a  felony,  and  it  is  proper.  If  not  necessary, 
to  so  charge  it ;  and  the  word  "feloniously," 
as  used  in  the  information,  characterises  the 
acts  charged  in  the  information  as  being 
done  with  a  criminal  Intent,  but  cannot  be 
taken  as  a  substitute  for  or  to  supply  the 
pla(«  of  an  allegation  of  a  fact  which  is 
an  essential  element  to  constitute  the  of- 
fense.    Indeed,  in  most  of  the  cases  above 
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cited  the  Indictment  or  Information  contained 
the  word  "feloniously."  Substantially  the 
same  question  -was  presented  In  State  v. 
Wasson,  supra.  And  in  State  v.  Morgan, 
supra,  It  is  said:  "The  words  'did  felonious- 
ly steal  and  take'  are  no  more  effective  to 
charge  ownership  of  property  than  the  words 
'did  feloniously  take.' "  Nor  Is  It  sufficient  in 
all  cases  to  charge  the  offense  In  the  language 
of  the  statute.  To  be  sufficient  "the  words 
of  the  statute  must  fully,  directly,  and  ex- 
pressly, without  any  uncertainty  or  am- 
biguity, set  forth  all  of  the  elements  neces- 
sary to  constitute  the  offense  Intended  to  be 
punished,  and  must  state  all  the  material 
facts  and  circumstances  embraced  in  the  def- 
inition of  the  offense.  Ingredients  which  do 
not  enter  Into  the  statutory  definition  must 
be  added."  22  Cyc.  340,  and  authorities  cit- 
ed In  notes. 

We  need  notice  but  one  other  point  contend- 
ed for  by  counsel  for  defendant  in  error,  viz., 
that  this  objection  to  the  information  was 
waived  by  a  failure  to  move  to  quash.  This 
contention  can  only  be  based  upon  the  fact 
that  the  Information  Is  defective;  for  if,  as 
contended,  it  is  sufficient  to  charge  the  of- 
fense In  the  language  of  the  statute,  which 
Includes  the  word  "feloniously,"  then  there 
is  no  defect  In  the  information,  either  In  sub- 
stance, form,  or  In  the  manner  in  which  the 
offense  is  charged,  and  nothing  upon  which  a 
motion  to  quash  could  be  based.  But,  as  we 
think  the  Information  is  fatally  defective  in 
substance  and  that  the  facts  therein  stated 
do  not  constitute  an  offense,  the  objection 
could  be  made  and  the  question  raised  by  mo- 
tion In  arrest  of  Judgment.  Section  5418, 
Rev.  St.  1899.  In  United  States  v.  Mc- 
Nemara,  Fed.  Cas.  No.  15,701,  an  Indictment 
for  forcibly  taking  bank  notes  from  another, 
the  court  on  motion  arrested  the  judgment 
because  It  was  not  stated  in  the  indictment 
whose  property  the  bank  notes  were.  And  In 
State  ex  rel.  Conway  v.  Blake,  5  Wyo.  107, 
123,  38  Pac.  354,  359,  this  court  said:  "The 
only  matter  which  has  not  been  passed  up- 
on herein,  raised  on  the  motion  for  arrest  of 
judgment,  is  the  sufficiency  of  the  Indict- 
ment. No  claim  was  made  upon  the  argu- 
ment or  In  tlie  brief  that  the  indictment  does 
not  charge  an  offense,  and  an  examination 
of  It  convinces  us  that  it  is  good  and  would 
support  a  conviction  of  murder  in  any  de- 
gree"— thus  clearly  Indicating  that  the  suf- 
ficiency of  the  Indictment  to  charge  an  of- 
fense may  be  ralseil  by  a  motion  In  arrest 
See,  also,  Benjamin  v.  State,  121  Ala.  26, 
25  South.  917;  United  States  v.  Harmon  (D. 
C.)  45  Fed.  414 ;  Strickland  v.  State,  19  Tex. 
App.  518.  Under  our  Code  of  Criminal  Pro- 
cedure the  defendant  may  demur  to  the  in- 
formation when  the  facts  therein  stated  do 
not  constitute  an  offense;  but  he  does  not 
waive  that  objection  by  a  failure  to  do  so, 
and  may  raise  that  question  for  the  first 
time  by  motion  In  arrest.  That  Is  not,  how- 
ever, one  of  the  grounds  for  a  motion  to 


quash,  and  we  think  It  was  not  Intended  that 
a  defect,  which  the  statute  says  may  be  tak- 
en advantage  of  by  demurrer  or  motion  In 
arrest,  may  also  be  taken  by  motion  to  quash. 
The  motion  to  quash  reaches  defects  in  the 
form  of  the  information,  and  in  the  manner 
in  which  the  offense  is  charged,  but  does 
not  reach  the  substance.  If  the  facts  stat- 
ed constitute  an  offense,  but  are  imperfectly 
stated,  a  motion  to  quash  is  the  proper  rem- 
edy ;  but,  if  the  facts  stated  do  not  constitute 
an  offense,  it  should  be  challenged  by  de- 
murrer, or  It  may  be  done  by  motion  in  ar- 
rest. Otherwise  the  provision  of  the  statute 
authorizing  a  demurrer  or  motion  in  arrest 
on  that  ground  would  be  superfluous.  If  a 
general  demurrer  to  the  information  In  this 
case  should  have  been  sustained,  then  it 
seems  clear  that  the  motion  in  arrest  on  the 
ground  that  the  facts  stated  In  the  informa- 
tion do  not  constitute  an  offense  should  have 
been  sustained.  In  McCarthy  v.  Territory,  1 
Wyo.  313,  a  general  demurrer  was  interposed 
to  an  indictment,  which  was  overruled,  and 
the  defendant  was  tried  and  convicted,  and, 
after  motions  for  a  new  trial  and  in  arrest  of 
judgment,  the  defendant  was  sentenced.  On 
appeal  the  Indictment  was  held  bad  for  im- 
eertainty  and  indehniteness  in  not  setting  out 
the  facts  constituting  the  offense.  It  Is  there 
stated  (page  315)  that  "the  general  rule  re- 
lating to  tudlctments  is  that  they  should  set 
out  affirmatively  sufficient  to  constitute  In 
themselves  allegations  to  make  out  the  of- 
fense charged,  and  leave  nothing  to  be  sup- 
plied by  inference  or  proof."  In  the  case  at 
bar  there  Is  no  direct  allegation  of  the  owner- 
ship of  the  property  alleged  to  have  been 
taken,  but  that  fact — an  essential  element  to 
constitute  the  offense — Is  left  entirely  to  In- 
ference, or  to  be  supplied  by  proof.  An  ex- 
amination of  the  statutes  under  which  the  de- 
cision In  the  McCarthy  Case  was  rendered 
discloses  that  the  grounds  for  a  motion  to 
quash,  plea  in  abatement,  and  demurrer  were 
the  same  as  at  present,  and  also  provided, 
as  does  our  present  statute,  that  "the  accused 
shall  be  taken  to  have  waived  all  defects 
which  may  be  excepted  to  by  a  motion  to 
quash,  or  plea  In  abatement,  by  demurring 
to  an  Indictment,  or  by  pleading  in  bar  or  not 
guilty."  Sections  100-103,  105,  p.  484,  Laws 
Wyo.  18G9.  That  case  appears  to  be  decisive 
of  the  question  now  under  consideration. 
The  statute,  having  provided  for  what  causes 
a  demurrer  or  motion  In  arrest  will  lie,  ex- 
cludes the  idea  that  such  objections  should 
be  otherwise  raised.  State  v.  Baugham,  111 
Iowa,  71,  82  N.  W.  452;  State  v.  Tough,  12 
N.  D.  425,  96  N.  W.  1025.  The  present  case 
differs  from  Wilbur  v.  Territory,  3  Wyo.  208, 
21  Pac.  098.  There  the  charge  was  larceny  as 
bailee,  and  It  was  alleged  that  the  defendant 
was  the  bailee  of  the  goods ;  but  the  facts  con- 
stituting the  bailment  were  not  stilted. 

The  effect  of  sustaining  a  motion  In  arrest 
of  judgment  Is  clearly  defined  in  the  stat- 
ute.   Section  5420,  Rev.  St.  1890.    It  docs  not 
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necessarily  discharge  the  defendant;  bnt  If, 
from  the  evidence  on  the  trial,  there  shall  be 
sufficient  reason  to  believe  him  guilty  of  an 
oflCense,  the  court  shall  order  him  to  enter  In- 
to a  recognizance  to  appear  at  the  first  day  of 
the  next  term  of  the  court.  The  Informa- 
tion, being  fatally  defective  In  falling  to  al- 
lege the  ownership  of  the  money  alleged  to 
have  been  taken,  did  not  state  facts  con- 
stituting an  offense.  The  district  court,  there- 
fore, erred  In  denying  the  motion  In  arrest  of 
Judgment;  and  for  that  error  the  judgment 
Is  reversed,  and  the  case  remanded  to  the 
district  court,  with  directions  to  set  aside  and 
vacate  the  judgment  heretofore  entered,  to 
sustain  the  motion  In  arrest  of  judgment, 
and  for  further  proceedings  according  to  law. 
Reversed  and  remanded. 

SCOTT,  J.,  concurs. 

POTTER,  O.  J.  (dissenting).  T  am  unable 
to  agree  with  the  other  members  of  the  court 
In  this  case.  In  my  opinion  the  plaintiff  In 
error  Is  not  In  a  position  to  question  the  suf- 
ficiency of  the  information  for  Its  failure 
to  specifically  allege  the  ownership  of  the 
property  taken.  As  against  the  motion  la 
arrest,  as  well  as  the  objection  to  the  In- 
troduction of  evidence,  the  Information  is 
In  my  judgment  clearly  sufficient  Though 
it  may  follow  as  a  mere  legal  conclusion,  the 
allegations  of  the  information  unquestion- 
ably, I  think,  negative  ownership  of  the 
property  on  the  part  of  the  defendant,  and 
the  defect  in  falling  to  make  the  allegation  in 
that  respect  more  specific  la  one  of  uncer- 
tainty or  indeflniteness,  which  should  have 
been  objected  to  by  a  motion  to  quash,  under 
our  statute,  and,  no  such  motion  having  been 
made,  the  objection  was  waived  by  the  plea 
of  not  guilty.  It  Is  true  that  an  allegation 
of  ownership  of  the  property  taken  Is  es- 
sential at  common  law  in  an  indictment  for 
robbery,  and  1  am  willing  to  concede  that 
such  an  allegation,  to  render  the  information 
good  as  against  a  motion  to  quash,  ought  to 
be  made  under  our  statute,  whereby  the 
crime  of  robbery  is  defined  substantially  as 
It  is  defined  by  the  rule  of  the  common  law. 
An  allegation  of  ownership,  however.  In  an 
indictment  for  robbery,  was  not  required  be- 
cause of  any  supposed  materiality  of  the  fact 
of  ownership  by  any  particular  person;  for 
the  ownership  could  be  laid  in  the  person 
robbed,  or  in  some  third  person.  The  ob- 
ject of  the  requirement  was  that  it  should 
appear  by  the  Indictment  that  the  property 
was  not  that  of  the  defendant,  since  the 
crime  of  robbery  would  not  be  committed  If 
one  took  his  own  property  from  another, 
though  by  force  or  violence,  or  by  putting  In 
fear.  The  essential  fact,  therefore,  embrac- 
ed in  the  alleRatlon  of  ownership  in  a  rob- 
bery charge,  was  and  always  has  been  the 
absence  of  ownership  or  riplit  to  the  property 
on  the  part  of  the  defendant. 

It  Is  true  that  at  common  law,  if  owner- 


ship was  not  proved  as  alleged,  it  might 
constitute  a  fatal  variance;  but  the  effect 
of  variance.  In  that  as  well  as  other  par- 
ticulars, has  been  greatly  modified  by  our 
statute,  as  well  as  by  the  statutes  of  many 
of  the  states.  All  respect  is  due  and  conced- 
ed to  the  approved  language  of  the  common 
law  in  alleging  ownership;  but,  apart  from 
Its  virtue  of  particularity,  it  has  no  greater 
value  than  other  appropriate  words  liaving 
the  same  effect  and  which  clearly  preclude 
any  right  to  the  property  on  the  part  of  the 
defendant.  At  common  law,  and,  no  doubt, 
by  express  statute  in  several  of  our  states, 
a  criminal  Indictment  or  information  Is  re- 
quired to  state  all  the  material  facts  and 
circumstances  comprised  In  the  definition  of 
the  offense  sought  to  be  charged  positively 
and  with  cieamess  and  certainty,  and  in 
charging  the  offense  all  the  essential  facts 
must  be  stated  with  particularity,  and  not 
by  way  of  legal  conclusion.  Prior  to  the  en- 
actment of  statutes  limiting  the  same,  a 
demurrer  and  a  motion  in  arrest  at  common 
law  might  be  made  for  want  of  sufficiency 
in  the  indictment  respecting  the  time,  place, 
or  offense  material  to  support  the  charge, 
as  well  as  on  the  ground  that  no  offense  was 
charged.  Subsequent  legislation  in  England, 
as  well  as  in  many,  if  not  most,  of  the 
states  of  this  Union,  have  restricted  the 
application,  especially  of  a  motion  la  arrest, 
and,  in  some  respects  in  many  of  the  states, 
of  a  demurrer;  but  it  is  apparent  that  the 
statutes  of  the  various  states  on  this  sub- 
ject differ  widely.  No  state,  I  apprehend, 
has  gone  further,  and  few  seem  to  have 
gone  so  far,  than  our  own  state  In  confin- 
ing the  objections  for  which  a  demurrer  and 
motion  in  arrest  may  be  presented.  In  con- 
sidering the  question  in  this  case,  therefore, 
decisions  from  other  states  may  not  be  con- 
trolling, or  even  persuasive,  as  to  the  char- 
acter of  the  allegation  of  ownership  in  an 
Indictment  for  robbery,  or  the  effect  of  a 
lack  of  certainty  therein,  by  reason  of  the 
substantial  difference  between  the  statutes 
of  such  other  states  and  our  own  govern- 
ing the  manner  of  raising  objections  to  an 
indictment  or  information.  In  several  states 
a  motion  to  quash  seems  to  be  unknown,  or. 
if  allowed  at  all,  goes  merely  to  some  defect 
In  the  proceedings  outside  of  the  Indictment: 
and  In  others  it  se«ns  to  be  provided  that 
even  formal  defects  may  be  objected  to  either 
by  a  motion  to  quash  or  a  demurrer.  Hence, 
though  it  may  be  held  in  another  state  under 
a  different  statute  that  the  absence  of  a  spe- 
cific allegation  of  ownership  constitutes  a  fa- 
tal defect.  It  does  not  follow  that  it  was  in- 
tended to  be  held  that  the  allegation  was  so 
much  one  of  substance  that  without  it  a 
crime  would  not  be  alleged,  but  rather,  and 
I  think  generally  in  most  of  the  cases  that 
the  defect  has  been  held  to  be  a  fatal  one 
because  assailed  by  a  demurrer,  or  perhaps 
by  a  motion  in  arrest,  under  a  statute  au- 
thorizing such  a  pleading  or  motion  fcr  less 
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important  causes  than  are  made  gromid  for 
tbe  same  by  oar  statute. 

It  should  be  remembered  that  the  precise 
technicalities  of  the  common  law  In  respect 
to  the  framing  of  a  criminal  Indictment  were 
adopted  and  required  at  a  period  when  a 
defendant  was  not  given  as  a  right  tbe  bene- 
fit of  counsel  and  was  not  permitted  to  testi- 
fy In  his  own  behalf.  The  object  Intended 
to  be  attained  by  the  certainty  required  in 
tbe  allegation  of  an  indictment  was,  first, 
that  the  accused  should  be  furnished  with 
a  description  of  the  charge  sufflciently  partic- 
ular as  to  tbe  essential  facts  to  enable  him 
to  make  bis  defense,  and  to  furnish  him, 
In  case  of  his  conviction  or  acquittal,  protec- 
tion against  a  further  prosecution  for  the 
same  act;  and,  second,  that  the  court  might 
be  Informed  of  tbe  facts  alleged,  bo  that  it 
might  decide  whether  they  were  sufficient  In 
law  to  support  tbe  conviction  If  one  should 
be  bad.  Therefore  it  was  held  that  facts, 
and  not  conclusions  of  law,  and  the  Intent, 
when  necessary,  shonld  be  set  forth  with 
particularity  as  to  time,  place,  and  circum- 
stances. But  statutes  have  been  enacted,  not 
only  In  England,  but  generally  In  our  own 
country,  rendering  either  unnecessary  or  un- 
important many  of  the  technical  requirements 
of  the  common  law  in  respect  to  criminal 
pleadings,  which  have  been  found  to  serve 
no  useful  purpose,  and  tbe  only  apparent 
benefit  whereof  was  the  prevention  of  the 
conviction  of  the  guilty  without  offering  any 
reciprocal  protection  to  the  innocent.  In  dis- 
cussing the  principle  that  every  material 
fact  entering  into  an  offense  must  be  alleged 
with  reasonable  clearness,  directness,  and 
precision,  to  the  end  that  the  Indictment 
shall  fully  inform  the  accused  of  the  exact 
charge  against  him.  It  was  said  by  tbe  court 
In  Maine:  "It  Is  plain,  however,  that  much 
of  tbe  usual  tautology  and  wearisome  pro- 
lixity which  characterized  Indictments  In  the 
early  period  of  criminal  procedure  can  be 
safely  avoided  without  any  infringement  of 
this  sacred  right  of  the  citizen.  It  is  the 
policy  of  our  modem  courts  to  encourage  a 
more  rational  system  of  pleading,  with  great- 
er directness  and  simplicity,  with  less  verbi- 
age and  needless  repetition."  State  v.  Perly, 
86  Me.  427,  30  Atl.  74,  41  Am.  St.  Rep.  504. 
In  considering  a  demurrer  to  an  indictment  in 
a  recent  case  in  the  federal  court  of  Georgia, 
tbe  learned  district  Judge  said:  "It  Is  not 
Impossible  that  at  certain  stages  in  the 
evolution  of  our  criminal  law  the  arguments 
so  ably  advanced  by  the  prisoner's  counsel 
would  have  been  regarded  as  controlling  on 
the  construction  of  an  ordinary  criminal 
Indictment  There  has,  however,  been  a 
great  advance,  not  only  In  criminal  plead- 
ing, but  In  tbe  Interpretation  placed  on  crim- 
inal statutes.  This  has  been  accomplished 
with  tiie  tieneflcial  purpose  on  the  part  of 
government  to  bring  persons  accused  of  crime 
to  trial  on  the  merits  before  a  Jury  of  their 
peers,"    United  States  v.  Greene  (D.  C.)  146 


Fed.  778.  In  1  Bishop  on  Criminal  Proce- 
dure (2d  Ed.)  {  322,  tbe  author  states :  "There 
has  been  considerable  modern  legislation  in- 
tended to  remove  old  technical  absurdities  in 
the  indictment,  yet  aside  from  these  there  la 
really  no  great  change,  though  the  courts  do 
not  now  give  so  attentive  an  ear  as  they 
once  did  to  objections  resting  in  no  sub« 
stantlal  reason."  And  even  at  common  law 
the  verdict  was  held  to  cure  some  defects, 
the  same  as  in  civil  cases,  and  tbe  rule  is 
stated  m  Bishop's  New  Criminal  Procedure 
as  follows:  "It  is  that,  though  a  matter 
either  of  form  or  of  substance  is  omitted 
from  the  allegation  or  alleged  Imperfectly, 
yet  if  under  the  pleadings  the  proof  of  It 
was  essential  to  the  finding,  it  must  be  pre- 
sumed after  verdict  to  have  been  proved,  and 
the  party  cannot  now  for  the  first  time  ob- 
ject to  what  has  wrought  him  no  harm." 
Blsh.  Cr.  Pr.  {  707a.  In  a  recent  case  de- 
cided by  the  United  States  Circuit  Court  of 
Appeals,  Eighth  Circuit,  tbe  court  said: 
"Learned  counsel  for  defendant,  in  arguing 
the  legal  sufficiency  of  the  preset  indict- 
ment, urges  ns  to  recognize  and  apply  the 
criterion  of  the  hornbooks  of  tbe  law  that 
certainty  to  a  common  Intent  is  not  sufficient, 
but  that  a  high  degree  of  certainty  In  every 
particular  is  required.  This  was  anciently 
the  fixed  rule  of  criminal  pleading,  but  of 
late  years  Its  rigidity  has  been  somewhat 
relaxed.  The  well-known  canons  of  construc- 
tion employed  to  ascertain  the  meaning  of 
written  instruments  should  not  be  ignored 
to  secure  mere  technical  accuracy,  when  that 
Is  unnecessary  for  the  legitimate  protection  of 
the  accused.  Language  should  not  be  strain- 
ed either  to  convict  or  to  acquit.  It  should 
receive  a  reasonable  and  fair  Interpretation, 
to  accomplish,  on  the  one  hand,  the  indis- 
pensable purpose  of  fairly  apprising  the  ac- 
cused of  the  charge  against  him,  so  that  he 
may  intelligently  prepare  to  meet  it,  and  be 
enabled  to  make  use  of  an  acquittal  or  con- 
viction to  protect  himself  against  another 
charge  for  the  same  offrase,  and,  on  tbe  oth- 
er hand,  to  enable  the  government  without 
unnecessary  embarrassment  to  effectually 
enforce  its  laws  and  bring  the  guilty  to 
punishment  We  must,  so  far  as  possible 
consistently  with  insuring  an  accused  per- 
son a  fair  and  impartial  trial,  guaranteed 
to  him  by  the  Constitution  and  laws,  dis- 
regard form,  imperfection  of  statement  and 
unimiwrtant  defects,  which  do  not  reason- 
ably tend  to  the  prejudice  of  the  accused. 
This  we  are  commanded  to  do  by  positive 
law  (section  1025,  Bev.  St  (U.  S.  Comp.  St 
1901,  p.  702])  as  well  as  by  repeated  admoni- 
tions of  the  Supreme  Court."  Clement  v. 
United  States,  149  Fed.  305,  70  C.  C.  A.  243. 
The  statute  referred  to  in  the  above  quota- 
tion is  not  different  in  substance  or  effect 
from  the  statute  of  our  own  state  with  ref- 
erence to  imperfections  In  an  inolctment  or 
an  information.  In  Rosen  v.  United  States, 
161  U.  S.  30,  16  Sup.  Ct  433,  40  L.  Ed.  GOO, 


Digitized  by 


Google 


942 


91  PACIFIO  REPORTBR. 


(Wyo. 


Mr.  Justice  Harlan,  delivering  the  opinion 
of  the  court,  said:  "The  defendant  Is  In- 
formed of  the  nature  and  cause  of  the  ac- 
cusation against  him  If  the  Indictment  con- 
tains such  description  of  the  offense  charged 
as  win  enable  him  to  make  his  defense  and 
to  plead  the  Judgment  In  bar  of  any  further 
prosecution  for  the  same  offense." 

With  these  Introductory  observations.  In- 
tended to  show  the  modern  tendency.  In  a 
general  way.  In  the  interpretation  of  criminal 
pleadings,  and  bearing  In  mind  the  object 
to  be  attained  by  the  rules  affecting  the  alle- 
gations of  an  Indictment,  we  may  the  more 
Intelligently  approach  a  consideration  of  our 
statutory  provisions  upon  the  subject.  In 
the  first  place  there  Is  a  general  declaration 
that  no  indictment  shall  be  deemetl  Invalid, 
nor  shall  the  trial,  Judgment,  or  other  pro- 
ceedings be  stayed,  arrested,  or  In  any  man- 
ner affected,  "first,  by  the  omission  of  the 
words  'with  force  and  arms'  or  any  words  of 
similar  Import;  or.  second,  by  omitting  to 
charge  any  offense  to  have  been  committed 
contrary  to  a  statute  or  statutes;  or,  third, 
for  the  omission  of  the  words,  'as  appears 
by  the  record' ;  nor  for  omitting  to  state  the 
time  at  which  the  offense  was  committed,  in 
any  case  where  the  time  is  not  of  the  es- 
sence of  the  offense;  nor  for  stating  the 
time  Imperfectly ;  nor  for  the  want  of  a 
statement  of  the  value  or  price  of  any  mat- 
ter or  thing  or  the  amount  of  damage  or  in- 
Jury  In  any  case  where  the  value  or  price 
or  Injury  Is  not  of  the  essence  of  the  offense ; 
nor  for  the  want  of  an  allegation  of  the 
time  and  place  of  any  material  fact,  when 
time  and  place  have  once  been  stated  In  the 
indictment ;  nor  that  dates  and  numbers  are 
represented  by  figures ;  •  *  •  nor  for  any 
surplusage  or  repugnant  allegation  where 
there  I  •  sufficient  matter  alleged  to  Indicate 
the  crime  or  person  charged;  nor  for  the 
want  of  the  averment  of  any  matter  not  nec- 
essary to  be  proved ;  nor  for  any  other  de- 
fect or  Imperfection  which  does  not  tend  to 
the  prejudice  of  the  substantial  rights  of 
the  defendant  upon  the  merits."  Rev.  St. 
1890,  f  5301.  Se<'tIon  5302  provides,  as  to 
variance,  as  follows:  "Whenever,  on  the 
trial  of  any  Indictment  for  any  offense,  there 
shall  appear  to  be  any  variance  between  the 
statement  In  such  Indictment  and  the  evi- 
dence offered  In  proof  thereof  In  the  Chris- 
tian name  or  surname,  or  both  the  Christian 
name  and  surname,  or  other  description  what- 
ever of  any  person  whomsoever,  therein  nam- 
ed or  described,  or  In  the  name  or  descrip- 
tion of  any  matter  or  thing  whatsoever  there- 
in named  or  described,  such  variance  shall 
not  be  deemed  ground  for  an  acquittal  of  the 
defendant,  unless  the  court  before  whicli  the 
trial  shall  be  had,  shall  find  that  such  vari- 
ance is  material  to  the  merits  of  the  case 
or  may  be  prejudicial  to  the  defendant."  B.v 
section  5307  it  Is  declared  that,  where  It  is 
necessary  to  allege  an  Intent  to  defraud.  It 
shall  be  sufficient  to  allege  such  Intent  gen- 


erally, without  alleging  an  Intent  to  defrand 
any  imrtlcular  person,  and  that  the  proof 
need  only  show  the  doing  of  the  act  charged 
with  the  intent  to  defraud.  In  several  oth- 
er particulars,  unnecessary  to  specifly,  the 
technicalities  of  the  common  law  have  been 
removed.  These  statutes.  In  their  applica- 
tion to  this  case,  are  important  as  revealing 
the  legislative  purpose  to  avoid  the  mistrial 
of  a  cause,  or  an  acquittal  merely  because  of 
some  matter,  more  or  less  technical,  not  af- 
fecting the  substantial  rights  of  the  accused. 
All  provisions  of  law  relating  to  indictments 
are  expressly  made  to  apply  to  Informations 
and  prosecutions  and  proceedings  theretm. 
Rev.  St.  1899,  $  5317. 

While  discarding  many  of  the  technical  re- 
finements of  the  early  criminal  procedure, 
the  Legislature  has  not  been  unmindful  of 
the  rights  of  an  accused,  but  has  granted 
him  certain  privileges  not  allowed  at  com- 
mon law,  which  furnish  a  much  more  8ul>- 
stantial  protection  to  one  charged  with  crime 
than  many  of  the  requirements  formerly,  but 
not  now,  regarded  as  essential.  Among  such 
substantial  benefits  now  conferred  upon  an 
accused  may  be  mentioned  the  right  to  tie 
represented  by  counsel,  and.  If  unable  to  em- 
ploy counsel,  to  have  counsel  appointed  to 
defend  him  at  public  expense;  the  right  to 
testify  under  oath  in  his  own  behalf,  or,  at 
his  own  election,  to  make  a  statement  with- 
out lieing  sworn ;  and  the  right  to  have  wit- 
nesses summoned  to  testify  In  his  defense 
at  public  expense.  Under  our  criminal  pro- 
cedure a  copy  of  the  Indictment  or  informa- 
ntion  for  felony  must  be  delivered  to  the  de- 
fendant. If  in  Jail,  or,  If  on  bail,  to  him  or 
his  attorney,  and  without  his  consent  he  can- 
not be  required  to  answer  an  indictment  or 
Information  charging  felony  until  at  least 
one  day  shall  have  elapsed  after  the  service 
of  a  copy  thereof  upon  him  as  aforesaid. 
Before  arraignment  It  Is  also  required  that 
be  shall  be  assigned  counsel  at  his  request. 
if  he  has  not  t>een  able  to  engage  an,v:  and 
thereupon  It  Is  required  that  he  be  allowed  a 
reasonable  time  to  examine  the  Indictment 
or  Information  and  prepare  exceptions  there- 
to. Rev.  St.  3890,  §j!  5318-5.320.  Thus  rea- 
sonable opportunity  Is  afforded  by  the  stat- 
ute to  a  defendant  before  t>elng  required  to 
plead  to  the  Information,  to  know  the  nature 
and  character  of  the  charge  against  him  as 
therein  set  forth.  The  statute  then  proceeds 
to  prescribe  the  various  methods  for  raising 
objections  to  an  indictment  or  Information. 
The  three  methods  so  prescribed  are:  First, 
a  motion  to  quash ;  second,  a  plea  in  abate- 
ment; third,  a  demurrer.  Id.  f  5321.  "A 
motion  to  quash  ma.v^  t>e  made  in  all  cases 
where  there  is  a  defect  apparent  upon  the 
face  of  the  record.  Including  defects  In  form 
of  tlip  indictment,  or  In  the  manner  In  which 
the  offense  is  charged."  Id.  f  5322.  "A  plea 
In  abatement  may  be  made  when  there  Is  a 
defect  in  the  record,  which  is  shown  by  facta 
extrinsic  thereto."    Id.  (  5323.    "The  accus- 
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ed  may  demur  when  the  facts  stated  in  the 
indictment  do  not  constitute  an  offense  pun- 
ishable by  the  laws  of  this  state,  or  when 
the  intent  is  not  alleged,  when  proof  of  it  is 
neceasary  to  make  out  the  offense  charged." 
Id.  I  6324.  It  is  then  provided:  "The  ac- 
cused shall  be  taken  to  have  waived  all  de- 
fects which  may  be  ezcepteO  to  by  a  mo- 
tion to  quash  or  a  plea  In  abatement,  by  de- 
murring to  an  indictment  or  Information,  or 
by  pleading  in  bar,  or  not  guilty."  Id.  g  6326. 
A  motion  in  arrest  of  Judgment,  after  ver- 
dict, may  be  granted  only  for  either  of  the 
following  causes:  (1)  That  the  court  had 
no  Jurisdiction  to  try  the  case ;  (2)  that  the 
facts  stated  in  the  indictment  or  information 
do  not  constitute  an  offensa  Id.  I  5418. 
Section  5419  expressly  provides  that  no  Judg- 
ment can  be  arrested  for  a  defect  in  form. 

From  the  provisions  atiove  mentioned  it 
la  clear  that  the  statutes  of  this  state  have 
made  material  changes  in  criminal  proce- 
dure in  respect  to  the  manner  of  excepting 
to  an  indictment  At  common  law,  and  that 
ia  the  rule  under  the  statutes  of  a  majority 
of  the  states,  perliaps,  a  motion  to  quash  is 
addressed  to  the  sound  discretion  of  the 
court,  and,  if  refused,  is  not  a  proper  sub- 
ject of  exception.  Such  a  motion,  in  othw 
words,  was  not  regarded  as  one  of  right, 
hut  was  an  appeal  to  Judicial  discretion. 
Originally,  therefore,  and,  as  stated  by  Sir. 
Bishop,  in  accord  with  the  general  practice 
in  a  large  part  of  the  states,  the  decision  of 
the  presiding  Judge  on  such  a  motion  is  not 
open  for  revisal  by  a  higher  court  1  Arch* 
hold's  Crlm.  Pr.  &  PI.  (Waterman's  Notes) 
886,  337,  note  1;  1  Bish.  New  Grim.  Pr.  | 
761.  It  is  said,  however,  by  Mr.  Bishop,  In 
the  section  above  cited,  that  "in  some  states, 
In  some  circumstances,  and  in  some  condi- 
tions of  the  statutory  law,"  a  decision  upon 
such  a  motion  is  subject  to  exception  and 
reversal  for  error.  On  the  other  hand,  at 
common  law,  and  apparently  in  a  majority 
of  the  states,  a  demurrer  to  an  Indictment 
reaches  every  defect  in  the  structure  there- 
of, whether  in  matter  of  form  or  substance, 
especially  the  form  and  substance  of  the 
part  of  the  indictment  stating  the  accusa- 
tion. I  suppose  there  can  be  no  question  but 
that  under  our  statute  an  erroneous  refusal 
to  sustain  a  motion  to  quash  is  reviewable 
on  error;  but  no  doubt,  where  the  objection 
Is  merely  to  some  matter  of  form  in  no  way 
affecting  the  substantial  rights  of  the  de- 
fendant, a  decision  upon  the  motion  wouM  be 
held  to  rest  largely  in  the  sound  discretion 
of  the  court,  and  the  Judgment  would  not 
be  reversed  on  error  in  that  regard,  unless 
It  was  apparent  that  there  had  been  an  abuse 
of  discretion,  and  that  thereby  the  defendant 
bad  suffered  some  substantial  prejudice  in 
making  his  defense.  Our  statute,  however, 
m  prescribing  the  grounds  for  a  motion  to 
quash,  has  gone  much  further  than  the  stat- 
utes of  moat  of  the  states.  Judging  them  by 
Judicial  decisiona.    Such  grounds  are  not  re. 


strlcted  to  defects  In  the  record  outside  of 
the  indictment,  nor  to  defects  in  the  form  of 
the  indictment  hut  the  motion  may  be  made 
for  any  defect  in  the  manner  of  charging  the 
offense,  while  a  demurrer  is  only  permis- 
sible when  the  facts  stated  In  the  indictment 
do  not  constitute  an  offense  punishable  by 
the  laws  of  the  state.  I  am  of  the  opinion 
that  in  thus  adding  to  the  causes  for  a  mo- 
tion to  quash,  and  in  restricting  the  com- 
mon-law grounds  for  a  demurrer,  it  was  in- 
tended that  mere  uncertainty,  indeflnlteness, 
or  imperfection  of  statement  in  charging  the 
offense  should  be  objected  to  by  a  motion  to 
quash  and  should  not  lie  subject  to  demur- 
rer, and  that  the  statute  in  this  respect  tends 
to  explain  what  is  meant  in  stating  as  a 
ground  for  a  motion  in  arrest  that  it  should 
be  granted  when  the  facts  stated  do  not  con- 
stitute an  offense.  As  the  ground  so  stated 
la  In  practically  the  same  language  as  the 
statement  of  the  cauae  for  a  demurrer,  and  as 
a  failure  to  make  a  motion  to  quash  is  de- 
clared to  waive  all  defects  which  may  be  ex- 
cepted to  by  such  a  motion  by  demurring  or  by 
a  plea  of  not  guilty,  or  by  pleading  in  bar.  It 
U  manifest  to  my  mind  that  a  motion  In  ar- 
rest under  our  statute  will  not  lie  for  any 
cause  nor  for  any  objection  to  an  Informa- 
tion or  an  indictment  which  may  be  reached 
by  a  motion  to  quash,  and  therefore  uncer- 
tainty m  stating  the  offense,  or  any  ma- 
terial fact  essential  to  the  charge,  such,  for 
Instance,  as  a  statement  of  a  fact  by  way 
of  a  legal  conclusion,  are  not  grounds  for  a 
motion  In  arrest  The  purpose  of  the  stat- 
ute Is  more  dearly  shown  by  the  provisions 
of  section  5325.  which  provides  that,  when 
a  motion  to  quash  or  plea  in  abatement  is 
sustained,  the  accused  may  be  committed, 
or  held  to  ball,  for  his  appearance  at  the 
next  term  of  court,  unless  the  grounds  on 
which  the  Indictment  was  quashed  are  such 
that  a  new  indictment  cannot  cure  the  de- 
fect 

Coming,  now,  to  the  Information  in  this 
case,  we  find  that  It  Is  charged  that  the  de- 
fendant did  "unlawfully,  forcibly,  and  feloni- 
ously take  from  the  person  of  Norvll  Law- 
rence by  violence  the  sum  of  fifty  dollars 
and  more,  lawful  money  of  the  United 
States,  and  of  the  value  of  fifty  dollars,  con- 
trary to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Wyoming."  The 
section  of  our  statute  defining  robbery  is  em- 
braced in  the  chapter  entitled  "Crimes 
Against  the  Person,"  while  the  sections  de- 
fining larceny  and  burglary  and  the  like  are 
found  In  another  chapter  entitled  "Crimes 
Against  Property."  This  follows  the  ar- 
rangement of  the  original  act  of  1890  (Acts 
1890,  p.  131,  c  73)  defining  crimes.  By  the 
statute  robbery  Is  defined  as  foHows:  "Who- 
ever forcibly  and  feloniously  takes  from  the 
person  of  another  any  article  of  value,  by 
violence  or  by  putting  In  fear,  is  guilty  of 
robbery,  and  shall  be  Imprisoned  in  the  pen- 
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Itentlary  not  more  than  fourteen  years."  It 
it  to  be  observed  that  the  Information  char- 
ges the  crime  in  the  precise  language  of 
the  statute.  It  will  not  be  contended,  I  ap- 
prehend, that  the  statute  does  not  state  an 
ofCense  punishable  tmder  the  laws  of  the 
state.  If  It  Is  robbery  to  "forcibly  and  feloni- 
ously take  from  the  person  of  another  any 
article  of  value,  by  violence,  or  by  putting 
in  fear"  (and  the  statute  so  declares),  then 
it  is  impossible,  in  my  mind,  to  say  with 
much  show  of  reason  that  the  ofTense  is  not 
charged  in  this  information,  which  says  that 
the  defendant  did  "feloniously,  forcibly,  and 
unlawfully  take  from  the  person"  of  the  per- 
son named  "by  violence,  the  sum  of  fifty  dol- 
lars, lawful  money,"  etc. 

It  is  insisted,  and  I  willingly  concede, 
that  the  statute  does  not  intend  by  its  def- 
inition of  the  crime  to  make  one  guilty  of 
robbery  who  takes  by  violence  from  the 
person  of  another  his  own  property.  But 
that  conclusion  arises  from  the  use  In  the 
statute  of  the  word  "feloniously."  Bearing 
In  mind  that  such  an  act  would  not  con- 
stitute robbery  at  common  law,  we  observe 
that  it  was  never  deemed  necessary  in  the 
common-law  deflnltion  to  say  that  one  who 
takes  the  property  of  another  by  violence 
shall  be  guilty  of  robbery;  but  it  was  deem- 
ed sufficient.  In  defining  the  crime  by  the 
rule  of  the  common  law,  to  use  the  word 
"feloniously"  in  describing  the  act  of  taking, 
in  addition  to  the  words  embracing  violence 
or  the  putting  in  fear.  In  other  words,  the 
common-law  definition  was  deemed  suffi- 
cient to  exclude  the  idea  that  the  property 
taken  belonged  to  the  one  who  committed  the 
act  By  the  same  construction  applied  to 
oxa  own  statute  the  definition  of  the  crime 
excludes  ownership  by  the  defendant  of  the 
property  taken.  The  same  sensible  and  rea- 
sonable construction  applied  to  the  informa- 
tion in  this  case  Just  as  thoroughly  and  con- 
clusively excludes  the  ownership  of  the  prop- 
erty by  the  defendant.  If  it  be  true  that  the 
defendant  "unlawfully  and  feloniously"  took 
the  property,  then  It  cannot  be  true  that 
the  property  belonged  to  him,  and  It  is  en- 
tirely immaterial  whether  the  property  be- 
longed to  the  person  robbed  or  to  some  third 
person;  and  It  is  very  doubtful,  to  say  the 
least,  whether,  had  ownership  been  alleged 
in  the  person  robbed,  the  proof  of  ownership 
by  another  would  be  a  sufficient  variance 
to  have  affected  the  substantial  rights  of  the 
defendant.  In  my  opinion,  therefore,  there 
Is  not  in  this  Information  a  total  omission 
of  an  allegation  that  the  propert-  did  not 
belong  to  the  defendant.  It  may  be  a  legal- 
conclusion,  or  the  charge  may  be  said  to  be 
uncertain  as  to  ownership,  or  the  defect  may 
be  one  of  Indeflniteness;  but  by  no  reason- 
able construction  of  the  information  is  It 
possible  to  say  that,  notwithstanding  its  al- 
legations, the  defendant  may  have  owned 
the  property.  If  he  owned  the  property  tak- 
en, then  he  did  not  commit  the  act  feloni- 


ously or  unlawfully,  and,  conversely,  if  he 
committed  the  act  milawfully  and  felonious- 
ly,  as  alleged,  then  he  did  not  own  the  prtqt* 
erty.  I  am  aware  that  statements  may  be 
found  in  some  judicial  decisions  to  the  ef- 
fect that  under  an  indictment  making  a  simi- 
lar allegation  the  defendant  might  have  com- 
mitted every  act  charged,  and  yet  not  be 
guilty  of  robbery.  I  notice  such  a  remark 
in  the  opinion  in  State  y.  Dengel,  24  Wash. 
49,  63  Fac.  1104.  The  information  in  that 
case  followed  substantially  the  language  of 
the  statute  defining  the  crime.  I  cannot 
agree  with  the  statement  that,  "literally,  the 
defendant  may  have  committed  every  act 
charged  in  the  information,  and  yet  not  be 
guilty  of  robbery."  If  the  <  "endant  feloni- 
ously took  the  property  under  the  clrcam- 
stances  alleged,  then  that  act  constituted 
robbery,  and,  though  defendant  might  have 
had  the  right  to  seasonably  object  to  the 
information  In  the  proper  statutory  manner 
for  the  absence  of  a  specific  allegation  of 
ownership,  it  is  going  too  far  to  say  that  he 
could  have  done  the  act  charged,  and  yet  be 
guiltless  of  the  crime  of  robbery.  Such  a 
statement  under  the  common-law  procedure 
would  no  doubt  have  been  substantially, 
though  even  then  not  literally,  true.  Since 
at  common  law  the  Indictment  was  required 
to  contain  the  allegation  of  ownership.  It 
might  be  said  that  an  indictment  not  em- 
bracing the  allegation  would  not  show  de- 
fendant's guilt;  but  I  seriously  doubt  that  It 
would  have  been  correct  to  say  that  defend- 
ant could  have  committed  every  act  charged, 
and  yet  not  be  guilty.  It  would  be  equiva- 
lent to  saying  that  at  common  law  robbery 
Is  the  forcible  and  felonious  taking  of  per- 
sonal property  of  value  from  the  person  of 
another,  and  yet  If  one  did  forcibly  and 
feloniously  take  such  property  from  the  i)eT>- 
son  of  another,  he  would  not  be  guilty  of 
robbery.  The  statement  clearly  involves  an 
absurdity  on  its  face. 

The  statute  of  Washington  requires  an 
information  to  be  "direct  and  certain"  as  It 
regards  (1)  the  party  charged ;  (2)  the  crime 
charged;  (3)  the  particular  circumstances  of 
the  crime  charged — when  they  are  necessary 
to  constitute  a  complete  crime.  A  motion 
to  quash  is  not  one  of  the  pleadings  allowed. 
The  only  method  of  objecting  to  the  structure 
of  an  indictment  is  by  demurrer,  and  it  lies, 
among  other  grounds,  when  the  indictment 
does  not  substantially  conform  to  the  re- 
quirements of  the  Code.  It  lies,  therefore, 
in  that  state,  for  uncertainty,  and  when  the 
charge  as  to  any  particular  circumstance  Is 
not  "direct  and  certain."  Very  different  from 
our  statute.  The  general  rule  Is  that  as  to  a 
purely  statutory  offense  It  Is  sufficient  to 
charge  it  substantially  in  the  language  of 
the  statute.  But  It  is  also  generally  held 
that  that  rule  has  no  application  as  to  a 
common-law  crime,  where  the  statute  has  de- 
fined It  in  generic  terms,  but  that  in  such 
case  the  information  or  Indictment  would 
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be  Insufficient  In  merely  following  the  stat- 
ute. Where,  howeyer,  the  statute,  In  defin- 
ing a  common-law  crime,  defines  It  by  stat- 
ing all  the  material  facts  which  go  to  make 
up  the  crime,  then  It  Is  generally  held  suf- 
ficient, at  least  as  against  a  motion  In  arrest, 
to  charge  the  crime  in  the  language  of  the 
statute.  Where  the  crime  of  robbery  was  de- 
fined as  follows:  "Every  person  who  shall 
be  convicted  of  feloniously  talcing  the  proper- 
ty of  another  from  his  person  or  In  his  pres- 
ence, and  against  his  will,  by  violence  to  his 
person  or  by  putting  him  In  fear  of  some  im- 
mediate Injury  to  his  person,  shall  be  ad- 
judged guilty  of  robbery  in  the  first  degree" 
— it  was  lield  in  Kansas  that  the  statute  de- 
fined the  offense,  not  in  its  generic  terms,  but 
by  specifically  stating  the  facts  which  con- 
stitute the  offense.  State  v.  Seely,  65  Kan. 
185,  CO  Pac.  163. 

So  far  I  have  discussed  the  question  from 
the  viewpoint  tliat,  since  the  statute  states 
that  the  facts  alleged  in  the  information 
shall  constitute  robbery.  It  must  be  held  that 
the  Information  itself  charges  that  crime 
as  against  a  motion  in  arrest.  I  am  willing, 
however,  to  concede  that  in  the  Interest  of 
good  pleading  the  Information  ought  to  be 
more  direct  and  certain  as  to  the  ownership 
of  the  property ;  but  I  maintain  that  the  de- 
fect in  that  particular  could  only  be  reached 
by  a  motion  to  quash,  and,  no  such  motion 
having  been  made,  the  defect  was  waived. 
Is  It  possible  to  maintain  that  the  defendant, 
upon  an  Inspection  of  this  information,  was 
not  thereby  Informed  of  the  nature  and  cause 
of  the  accusation  against  him,  so  as  to  enable 
him  to  prepare  bis  defense?  Or  is  It  possible 
to  maintain  that  It  would  not  furnish  him  a 
sufficient  protection  against  a  subsequent 
prosecution  for  the  same  offense?  Or  can  it 
be  reasonably  maintained  that  the  court 
would  not  be  able,  upon  reading  the  allega- 
tions, to  determine  whether  or  not  a  crime, 
and  what  crime.  Is  charged?  To  each  of 
these  Inquiries  I  think  the  answer  must  be  In 
each  case  that  no  such  position  can  be  main- 
tained. 

Let  us  now  examine  the  meaning  and  ef- 
fect, as  determined  by  judicial  authorlt.v, 
of  the  word  "felonious."  While  that  is  a 
technical  word.  It  has  always  been  held  to 
Imply  a  criminal  Intent,  and,  as  dcscTiptive 
of  the  act  charged,  that  it  was  done  with 
intent  to  commit  a  crime,  or,  as  said  in  a 
Montana  case:  "It  means  that  the  act  was 
done  with  the  mind  bent  on  that  which  Is 
wrong,  or  with  a  guilty  mind."  State  v. 
Rechnltz,  20  Mont.  488,  52  Pac.  264.  Mr.  Cir- 
cuit Justice  Orier,  in  the  federal  court  of 
Pennsylvania,  said:  "The  epithet  'felonious* 
has  reference  to  the  Intention,  which  must 
be  aniino  furandi  for  the  purpose  of  stealing 
or  appropriating  the  thing  taken."  That  lan- 
guage was  used  In  charging  a  jury  in  a  rob- 
bery case,  after  giving  the  definition  of  rob- 
bery at  common  law.  United  States  v.  Smith. 
Fed.  Cas.  No.  16,318.  In  Else  T.  United 
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States,  144  Fed.  374,  74  C,  C.  A.  1,  Judge 
Van  Devanter  lu  delivering  the  opinion  of 
the  Circuit  Court  of  Appeals,  Eighth  Circuit, 
said,  with  reference  to  an  Indictment  charg- 
ing the  receiving  of  stolen  goods,  that  "though 
the  statute  did  not  in  terras  make  it  an  ele- 
ment of  the  crime  that  the  stolen  property 
should  be  received  without  the  consent  of  the 
owner,  or  with  Intent  to  deprive  him  of  its 
use  and  benefit,  yet  the  statute  was  not 
designed  to  punish  one  who  with  lawful  In- 
tent received  stolen  property,  or  where  he 
receives  It  with  the  consent  of  the  owner." 
But  he  further  said  that  "the  words  'unlaw- 
fully, feloniously,"  as  used  In  the  indictment, 
mean  that  the  act  which  they  characterize 
proceeded  from  a  criminal  Intent  and  evil 
purpose,  and  thus  exclude  all  color  of  right 
and  excuse  for  the  act."  In  Indiana,  in  a 
robbery  case.  It  was  contended  that  the  in- 
formation was  insufficient  because  it  did  not 
allege  that  the  defendant  bad  the  present 
ability  to  commit  a  violent  Injury  on  the  per- 
son of  the  prosecuting  witness,  and  therefore 
that  the  allegation  as  to  an  assault  was  not 
sufficient.  The  court  said  that  the  allegation 
as  to  assault  was  unnecessary,  and  might  be 
rejected  without  impairing  the  pleading,  and 
that  the  offense  of  robbery  is  so  described  in 
the  criminal  code  that  it  may  be  sufficiently 
charged  in  the  language  of  the  statute,  or  in 
equivalent  terms,  and,  further,  "it  consists 
in  forcibly  and  feloniously  taking  from  the 
person  of  another  an  article  of  value  by 
violence,  or  by  putting  in  fear."  The  court, 
it  is  tnie,  also  said  that  a  charge  that  a  de- 
fendant forcibly  and  feloniously  took  from 
the  person  of  another  an  article  of  value,  de- 
scribing it  and  stating  its  value  and  the  name 
of  its  owner,  by  violence,  would  In  these 
respects  be  sufficient,  without  any  mention  of 
an  assault.  Though  the  court  thus  included 
"the  name  of  its  owner,"  it  was  not  Intend- 
ed, I  think,  to  hold  that  that  statement  would 
be  necessary.  That  question  was  not  In- 
volved. Clearly  the  court  was  right  In  stat- 
ing that  the  charge  as  set  forth  would  be 
sufficient.  Craig  v.  State,  157  Ind.  574,  62 
N.  E.  5.  The  words  "feloniously,  purposely, 
and  with  premeditated  malice,"  with  which 
assault  and  battery  was  alleged  to  have  been 
committed,  were  held  sufficient  to  show  that 
the  offense  charged  was  committed  in  a  rude, 
insolent,  and  angry  manner,  and  therefore 
to  constitute  the  offense  as  defined  by  statute. 
Hays  V.  State,  77  Ind.  450;  Knight  v.  State, 
fW  Ind.  73. 

In  Indiana  many  objections  must  be  tak- 
en advantage  of  by  motion  to  quash  and  if 
not.  they  are  deemed  waived.  The  Supreme 
Court  of  that  state  has  said  that  "on  a  mo- 
tion In  arrest.  If  the  Indictment  Is  found  to 
contain  all  the  essential  elements  of  a  public 
offense,  even  though  to  some  extent  defect- 
ively stated,  it  will  be  held  sufficient."  And 
again :  "In  criminal  pleading,  for  uncertain- 
ty In  the  statement  of  the  facts  constituting 
the    offense   Intended  or    attempted    to    be 
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charged,  an  indictment  or  Information  can 
only  be  assailed  or  quashed  by  a  motion  to 
quash,  and  never  by  a  motion  in  arrest,  or 
by  an  assignment  here,  for  the  first  time, 
that  the  facts  stated  in  the  pleading  are  not 
sufficient  to  constitute  a  public  offense."  And 
the  court  again  comes  to  the  same  conclusion 
as  to  the  effect  of  the  words  "unlawfully,  fe- 
loniously, purposely,  and  with  premeditated 
malice,"  descriptive  of  the  manner  in  w^bich 
an  alleged  assault  and  battery  was  perpetrat- 
ed, and  the  court  says :  "If  it  was  done  un- 
lawfully, and  also  feloniously,  purposely, 
and  with  premeditated  malice,  it  was  done 
in  an  angry  manner,  and  more."  Chandler 
V.  State,  141  Ind.  106,  39  N.  E.  444.  In  Ham- 
ilton V.  State,  142  Ind.  276,  41  N.  E.  588,  the 
word  "feloniously"  was  held  to  be  used  In 
the  statute  defining  the  offense  of  larceny  to 
supply  that  element  of  the  ordinary  defini- 
tion of  larceny  Implying  criminal  Intent,  and 
that  its  use  in  the  information  was,  for  the 
same  purpose,  entirely  sufficient,  and  there- 
fore that  the  indictment  was  not  insufficient 
for  a  failure  to  charge  that  the  money  had 
been  taken  with  the  intent  to  deprive  the 
owner  of  it.  And  so  I  say  here  that  the 
word  "feloniously,"  as  used  in  our  statute 
defining  robbery,  was  intended,  as  at  com- 
mon law,  to  supply  the  element  of  criminal 
Intent,  and  to  exclude  the  Idea  that  the  de- 
fendant took  his  own  property,  and  that  the 
same  word  In  the  information  ought  to  be 
given  the  same  effect  as  against  a  demurrer 
or  a  motion  In  arrest. 

In  State  v.  Halpin.  16  S.  D.  170,  91  N.  W. 
G05,  it  is  held  that  the  word  "feloniously," 
when  applied  to  an  act,  means  that  it  was 
done  with  Intent  to  commit  the  crime  named 
In  the  Information.  In  State  v.  Pordham, 
13  N.  D.  494,  101  N.  W.  888,  a  robbery  case. 
It  was  held  that  an  allegation  that  the  prop- 
erty was  wrongfully  and  feloniously  taken 
covered  the  Intent  to  steal,  and  that  it  was 
not  necessary  to  further  allege  that  the  prop- 
erty was  taken  with  intent  to  steal  It.  In 
Keeton  v.  State,  70  Ark.  163,  66  S.  W.  645,  an 
indictment  for  robbery  which  alleged  that 
the  accused  did  feloniously  and  violently 
take  certain  property  from  the  person  of  the 
prosecuting  witness,  by  putting  him  In  fear 
and  against  his  will.  Is  sufficient,  without 
alleging  that  he  "did  steal,  take,  and  carry 
away"  such  property.  The  ground  of  the  de- 
cision was  that  the  words  "feloniously  did 
take  from  the  person,"  as  used  In  the  Indict- 
ment, imported  a  stealing  and  an  asportation 
with  intent  to  deprive  the  person  of  the  law- 
ful possession  of  the  property  in  the  goods. 
It  is  true  that  in  that  same  state  It  had  pre- 
viously been  held  that  an  indictment  for 
rol)bery  was  insufficient  which  failed  to  spe- 
cifically allege  the  ownership  of  the  property. 
Boles  V.  State,  58  Ark.  35,  22  S.  W.  887.  But 
in  that  case  the  indictment  did  not  have  the 
word  "steal"  or  "feloniously  take,"  and  there- 
fore it  may  be  said  that  it  did  not  have 
words   charging   in   substance,   or   by   legal 


conclusion  or  otherwise,  that  there  was  an 
Intent  to  steal  the  property. 

In  Rosen  v.  United  States.  161  V.  S.  29, 
16  Sup.  Ct.  434.  40  L.  Ed.  606.  It  is  said,  la 
the  opinion  delivered  by  Mr.  Justice  Harlan, 
that  the  words  "unlawfully,  wrongfully,  and 
knowingly,"  as  applied  to  an  act  or  thing 
done,  imported  knowledge  of  the  act  or  thing 
so  done,  as  well  as  an  evil  intent  or  bad  pur- 
pose In  doing  such  thing.  It  wag  therefore 
held  that  the  defect  in  the  information  there 
being  considered  was  not  one  of  the  total 
omission  of  an  essential  averment,  but,  at 
most,  an  inaccurate  or  imi)erf  ect  statement  of 
the  fact ;  "and  such  statement,  after  verdict, 
may  be  taken  in  the  broadest  sense  authoriz- 
ed by  the  words  used,  even  If  it  be  adverse 
to  the  accused." 

As  In  Arkansas,  so  In  Washington,  not- 
withstanding that  it  had  been  held  that  the 
omission  of  an  allegation  of  ownership  ren- 
dered an  indictment  insufficient,  it  has  been 
held  that  to  charge  the  asportation  or  taking 
in  the  language  of  the  statute  defining  rob- 
bery is  sufficient,  and  an  information  charg- 
ing that  the  defendant  "did  forcibly  and  fe- 
loniously take  from  the  person"  of  the  prose- 
cuting witness  certain  property  sufficiently 
alleged  the  asportation,  without  the  use  of 
the  words  "carried  away."  And  the  court 
cites  the  Arkansas  case,  among  others,  and 
also  refers  to  a  previous  case  in  Washington 
and  one  in  California  (State  v.  Johnson,  19 
Wash.  410.  53  Pac.  667 ;  People  v.  Walbrldge, 
123  Cal.  273,  55  Pac.  902),  where  an  infor- 
mation was  held  sufficient  which  did  not  al- 
lege the  asportation  otherwise  than  In  the 
language  of  the  statute.  State  v.  Smith,  40 
Wash.  615,  82  Pac.  918. 

If  the  charge  that  a  defendant  did  forcibly 
and  feloniously  take  certain  property  from 
the  person  of  a  named  prosecuting  witness 
sufficiently  charges  the  asportation  and  the 
stealing  thereof,  and  I  think  the  courts  have 
rightly  held  such  to  be  the  case,  then  I  must 
confess  that  I  find  it  difficult  to  regard  other- 
wise than  as  extremely  technical  and  without 
any  substantial  reason  the  holding  that  in 
addition  to  those  words  the  ownership  of  the 
property  must  be  alleged,  as  against  a  mo- 
tion in  arrest  on  the  ground  that  a  public 
offensie  Is  not  charged.  If,  as  the  authorities 
all  state,  the  object  of  alleging  ownership  ia 
to  negative  defendant's  right  to  the  proi)erty 
and  the  fact  that  he  might  have  taken  the 
property  with  a  good  Intent,  then  clearly  an 
allegation  charging  that  he  stole  It  or  that 
he  feloniously  took  It,  thus  Implying  that  be 
stole  it.  clearly.  In  my  opinion,  negatives  his 
ownership  or  the  fact  of  a  proper  intent  on 
his  part.  And  in  such  case  the  defect  In 
specifically  alleging  ownership  cannot  be  oth- 
er than  one  of  uncertainty  or  Indefinlteness ; 
for  the  essential  fact  that  defendant  stole 
the  property  is  included  in  the  allegation, 
and  that  fact  would  be  rendered  more  cer- 
tain or  more  si)eclfic  by  a  precise  allegation 
of  ownership.    Such  allegation  would  not  lu- 
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trodtice  a  new  element  Into  the  information, 
but  would  merely  render  more  specific  an  ele- 
ment already  there.  And,  under  our  statute, 
I  think  It  entirely  clear  that  the  defect  is 
waived,  if  not  objected  to  by  motion  to 
quash. 

From  a  careful  examination  of  the  anthor- 
ities  upon  this  subject  I  am  more  than  ever 
clearly  convinced  that  statements  in  cases 
from  other  states  to  tlte  effect  that  the  afo- 
seoce  of  an  allegation  of  ownership  renders 
the  indictment  fatally  defective  are  not  even 
to  be  accepted  as  persuasive  authority  in 
this  state,  unless  the  decisions  were  rendered 
under  statutes  like  our  own.  It  is  evident 
that  a  statement  that  a  failure  to  make  such 
allegation  constitutes  a  "fatal  defect"  may  be 
Bsed  by  a  court,  and  I  think  has  generally 
been  used  in  the  more  recent  cases,  to  Indi- 
cate that  it  is  a  "fatal  defect"  as  against  an 
objection  thereto  properly  raised  under  the 
statute  of  the  particular  state.  To  illustrate: 
It  may  no  doubt  be  reasonably  held  a  fatal 
defect  in  our  state  as  against  a  motion  to 
quash,  but,  as  against  a  motion  in  arrest  or 
a  demurrer,  that  it  would  be  waived  without 
a  motion  to  quash.  To  say  that  the  allega- 
tion is  one  of  substance  does  not  meet  the 
question,  because  it  is  evident  that  under  our 
statute  there  may  be  a  defect  In  alleging  a 
matter  of  substance,  which  would  be  waived 
if  not  objected  to  by  a  motion  to  quash.  The 
cause  for  such  a  motion,  "the  manner  in 
which  the  offense  is  charged,"  applies  to 
something  more  than  a  matter  of  mere  form 
in  the  Information.  In  Wilbur  v.  Territory, 
3  Wyo.  268,  21  Pac.  608,  the  defect  was  one 
of  substance ;  that  is  to  say,  it  iwas  a  defect 
in  the  manner  of  alleging  the  offense.  And 
It  was  held  to  have  been  waived  because  the 
substantive  element  was  alleged  in  the  indict- 
ment, although  by  a  legal  conclusion  only. 
Likewise,  in  Tway  v.  State.  7  Wyo.  74,  50 
Paa  188,  it  was  held,  Mr.  Justice  Com  de- 
livering the  opinion,  that  the  omission  of  the 
word  "ravish"  in  an  information  for  rape 
was  waived,  even  if  required  in  such  an  in- 
formation by  a  failure  to  move  to  quash; 
and  the  word  "ravish"  at  common  law  was 
an  Indispensable  word  in  charging  the  crime 
of  rape. 

California  cases  have  t>een  referred  to  as 
holding  necessary  an  allegation  of  ownership 
in  charging  robbery.  However,  by  a  recent 
case  decided  in  that  state  by  one  of  the  ap- 
pellate courts,  which  was  concurred  in  by  the 
Judge  who  wrote  the  opinion  in  the  Ammer- 
man  Case,  it  Is  evident  that  the  defect  was 
held  to  be  fatal  in  the  other  cases  under 
statutes  altogether  dissimilar  from  our  own, 
and  that  It  was  not  Intended  to  hold  that 
without  the  allegation  the  essential  elements 
would  not  be  substantially  charged.  In  the 
case  of  In  re  Myrtle,  2  Cal.  App.  383,  84 
Pac.  335,  a  habeas  corpus  case,  which  had  been 
Instituted  by  one  sentenced  upon  a  plea  of 
guilty  of  robbery  upon  an  Information  which 
did  not  contain  an  allegation  of  ownership, 


but  which  did  all^e  a  felonious  taking  from 
the  person,  it  was  said :  "It  is  doubtless  true 
that  a  complete  description  of  the  crime  of 
robbery  includes  an  allegation  of  ownership 
of  the  property  taken,  or  words  which  will 
at  once  indicate  that  such  property  is  not 
the  property  of  the  robber ;  but  in  our  opin- 
ion, •  •  *  where  the  complaint  and  In- 
formation charge  that  the  defendant  'did 
willfully,  unlawfully,  and  feloniously  steal, 
take,  and  carry  away'  from  the  person  and 
immediate  presence  of  the  person  robbed 
certain  personal  property,  describing  it,"  eta, 
"substantially  describes  the  crime  of  robbery 
in  the  language  of  the  Code  defining  it.  and, 
no  objection  being  made  by  either  demurrer 
or  motion  in  arrest  of  Judgment,  the  defend- 
ant cannot,  after  sentence  and  on  a  writ  of 
habeas  corpus,  be  heard  to  say  that  no  of- 
fense is  charged."  And  it  was  held,  in  con- 
cluding the  opinion,  that  the  allegations  of 
the  information,  upon  defendant's  plea  of 
guilty,  established  a  case  of  robbery  as  com- 
pletely as  If  there  had  been  a  specific  allega- 
tion of  ownership.  Under  the  California 
Code  a  motion  In  arrest  may  be  founded  on 
any  defect  in  the  indictment  or  Information 
for  which  a  demurrer  may  be  filed,  unless 
waived  by  a  failure  to  demur;  and  a  de- 
murrer may  be  filed  on  several  grounds,  one 
ground  being  that  the  information  does  not 
substantially  conform  to  the  requirements  of 
the  statute  as  to  the  contents  of  an  indict- 
ment or  Information.  And  the  statute  pre- 
scribing what  an  Indictment  or  information 
shall  contain  says,  among  other  things,  that 
it  must  be  direct  and  certain  as  regards  (1) 
the  party  charged,  (2)  the  offense  charged, 
and  (3)  the  particular  circumstances  of  the 
offense  charged,  when  they  are  necessary  to 
constitute  a  complete  offense.  Pen.  Code 
Cal.  §f  952,  1004.  1185.  The  Code  of  Iowa, 
from  which  state  a  case  has  been  referred  to, 
provides  that  a  motion  in  arrest  of  Judg- 
ment may  be  made  for  any  ground  which 
would  have  been  a  ground  for  demurrer,  and 
a  demiu'rer  may  be  filed  on  the  ground,  among 
others,  that  the  indictment  does  not  substan- 
tially conform  to  the  requirements  of  the 
Code;  and  the  Code  requires  that  the  indict- 
ment must  be  direct  and  certain  in  the  same 
respects  exactly  as  stated  in  the  California 
Code.  It  would  seem,  however,  in  Iowa,  that 
a  failure  to  demur  does  not  necessarily  waive 
the  right  to  move  in  arrest  Code  Iowa  1897, 
§1  5282,  5328,  5426. 

The  proposition  is  further  illustrated  by 
the  California  case  of  People  v.  Mead,  145 
Cal.  600,  78  Pac.  1047,  which  was  a  prosecu- 
tion under  the  statute  charging  the  defend- 
ant with  the  crime  of  conniving  at,  consent- 
ing to,  and  permitting  his  wife  to  be  placed 
in  a  house  of  prostitution.  On  a  motion  in 
arrest  it  was  contended  that  the  statute  was 
not  to  be  construed  literally  as  forbidding  a 
husband  to  permit  his  wife  to  be  placed  in  a 
house  of  prostitution  for  an  innocent  purpose, 
such  as  a  cook  or  seamstress,  and  that  the 
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crime  would  not  be  complete  wltboiit  allega- 
tion and  proof  that  tbe  wife  was  left  in  Bncb 
a  house  with  the  intent  on  the  part  of  tbe 
husband  that  she  should  herself  act  as  a  pros- 
titute. The  court  conceded  for  the  purposes 
of  the  case  that,  if  the  objection  had  been 
raised  by  demurrer  for  uncertainty,  the  in- 
formation would  be  fatally  defective.  But 
as  there  was  no  demurrer,  and  therefore 
a  motion  in  arrest  was  waived  for  a  mere  In- 
sufficiency in  the  indictment  which  did  not  go 
to  the  idea  that  no  offense  was  at  all  charged, 
It  was  held  that  the  words  "willfully,  unlaw- 
fully, and  feloniously,"  which  described  the 
act  of  defendant  in  placing  bis  wife  in  a 
honse  of  prostitution,  were  to  be  given  some 
effect  in  construing  the  language  of  the  in- 
formation, and  that  they  excluded  an  act 
which  was  by  law  Innocent;  and  it  was  re- 
marked that  the  most  that  can  be  said  in 
criticism  of  the  information  is  that  It  may 
not  be  direct  and  certain  as  to  the  particular 
circumstances  of  the  offense,  and  that  such 
an  objection  Is  waived  by  failure  to  demur. 
In  California  It  Is  also  held  that  a  person 
Imprisoned  under  an  Indictment  which  does 
not  charge  a  public  offense  may  obtain  bis 
discharge  on  a  writ  of  habeas  corpus.  Ex 
parte  Goldman  (Cal.  App.)  88  Pac.  819.  In 
connection  with  the  Myrtle  Case,  this  goes 
to  show  that  the  defect  in  failing  to  allege 
ownership  did  not  render  the  Information  In- 
sufBcieut  as  failing  to  state  a  public  offense, 
because,  if  it  did,  then  there  must  have  been 
a  discharge  of  the  prisoner  in  the  Myrtle 
Case;  but  the  only  defect,  it  is  plain,  was 
one  of  uncertainty  in  stating  the  particular 
circumstances  of  the  offense. 

The  Criminal  Code  of  Ohio  is  lilse  our  own 
as  to  a  motion  to  quash.  And  there  are  sev- 
eral cases  In  that  state  to  the  effect  that  any 
defect  short  of  one  which  renders  the  infor- 
mation entirely  Insufficient  to  charge  a  public 
offense  must  be  raised  by  motion  to  quash. 
Carper  v.  State,  27  Ohio  St.  572.  It  was 
said  in  State  v.  Messenger,  63  Ohio  St.  398, 
400,  59  N.  E.  105:  "A  motion  to  quash  is, 
under  our  Code  of  Criminal  Procedure,  the 
proper  metliod  of  raising  an  objection  to  the 
indeflniteuess  of  the  averments  of  an  indict- 
ment, and  is  waived  by  demurring  to  It." 
The  court  further  says,  as  giving  a  reason 
for  the  statute :  "Where  a  motion  to  quash  is 
sustained,  the  party  may  be  held  to  plead  to 
a  new  indictment,  in  which  the  error  in  the 
former  one  has  been  corrected.  But,  on  the 
sustaining  tbe  demurrer,  the  defendant  is 
entitled  to  his  discharge ;  for  a  court  cannot 
assume  that  he  ig  guilty  of  an  offense  not 
charged."  And  in  Indiana,  where  a  motion 
to  quash  may  be  made  for  many  defects,  it 
is  settled  that  for  mere  defects  or  uncertain- 
ties a  motion  in  arrest  will  not  be  sustained, 
although  such  defects  or  uncertainties  might 
be  fatal  on  a  motion  to  quash.  Campton  v. 
State,  140  Ind.  442,  39  N.  E.  916;  Wood- 
worth  V.  State,  145  Ind.  270,  43  N.  E.  93r!. 
These  cases  serve  also  to  illustrate  what  I 


bave  said  that,  thoi%b  a  case  may  be  found 
holding  a  certain  "defect"  to  be  "fatal," 
that  does  not  necessarily  mean  that  it  ren- 
ders the  information  insnfflcient  to  state  an  of- 
fense ;  bnt  it  may,  and  I  think  in  most  cases 
does,  mean  only  that  it  is  a  fatal  defect  as 
against  tbe  particular  objection  raised,  such 
as  a  motion  to  quash  or  a  demurrer,  al- 
though in  most  cases  the  defect  may  be  one 
merely  of  uncertainty,  lack  of  precision,  or 
failure  to  make  the  charge  specific  as  to  some 
particalar  el^nent. 

I  am  thoroughly  convinced  that  onr  statute 
was  Intended  to  make  a  demurrer  and  mo- 
tion in  arrest  proper  in  only  two  cases:  (1) 
Where  the  offense  charged,  though  sufficient- 
ly charged,  is  not  an  offense  nnder  our  lawa^ 
either  because  the  act  creating  it  is  uncon- 
stitutional and  void,  or  because  there  Is  no 
statute  or  other  law  making  tbe  act  a  crime ; 
and  (2)  where  some  necessary  element  of  tbe 
offense  is  not  contained  in  the  information  la 
any  way,  either  by  specific  allegation,  legal 
conclusion,  or  by  necessary  implication  of 
tbe  words  used.  Where  tbe  allegations  of 
the  information,  taken  in  their  ordinary  tech- 
nical signiflcance,  necessarily  include  every 
element  of  the  offense,  and  tbe  only  objection 
is  that  some  particular  element  is  not  made 
sufficiently  specific,  then,  in  my  opinion,  tbe 
defect  must  be  reached  by  a  motion  to  quash, 
and.  If  not  objected  to  in  that  manner,  it  must 
be  held  waived  by  a  demurrer  or  a  plea  of 
not  guilty.  The  evil  of  any  other  rule  or  any 
other  construction  of  our  statute  is  well  ex- 
emplified by  the  case  at  bar.  I  cannot  imagine 
for  one  moment  that  the  defendant  was  una- 
ware of  the  nature  and  cause  of  tbe  accusa- 
tion aga  Inst  him,  or  that  by  the  information  he 
was  rendered  unable  to  properly  prepare  bis 
defense.  It  is  very  clear  to  my  mind  that  he 
went  into  the  trial  with  astute  counsel  fully 
equipped  to  present  his  defense  as  completely 
as  the  facts  would  warrant,  without  any 
deprivation  of  right  in  that  respect  by  reason 
of  the  alleged  imperfection  of  the  informa- 
tion. Had  be  felt  tliat  his  rights  would  have 
been  better  protected  by  an  allegation  of  own- 
ership of  the  property  taken,  he  could  have 
made  a  motion  to  quash  on  the  ground  that 
such  allegation  was  omitted  from  the  specific 
allegations,  and  in  my  opinion  be  ought  to 
have  raised  the  objection  in  that  manner. 
The  court  could  then  have  quashed  It,  a  new 
information  could  have  been  filed,  perhaps 
immediately,  and,  unless  the  defendant  de- 
sired himself  to  delay  a  trial,  a  trial  could 
probably  been  had  the  same  term  of  court  up- 
on a  new  information.  It  may  be  that  now, 
caused  by  lapse  of  time,  it  will  be  impossible 
to  obtain  the  necessary  witnesses,  and  the 
defendant,  by  reason  of  tbe  technical  objec- 
tion made  for  the  first  time  after  the  swear- 
ing of  the  Jury,  may  be  allowed  to  go  free 
without  a  proper  punishment  for  a  crime  of 
which  the  Jury  found  him  to  be  guilty.  I  am 
most  seriously  impressed  with  the  necessity  of 
taking  a  broad  view  of  these  statutes,  and  of 
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giving  effect  to  the  Intention  of  the  Legisla- 
ture, which  I  believe  has  been  reasonably 
and  clearly  expressed,  and  which  onqnestlon- 
ably  depart  very  far  from  the  common-law 
method  of  criminal  procedure,  rendering  the 
decisions  under  the  old  method,  and  under 
statutes  dissimilar  to  our  own,  either  mis- 
leading when  applied  to  our  own  procedure 
or  of  very  little.  If  any,  authority. 

In  my  opinion  the  judgment  should  be  af- 
firmed. 


STATE  v.  JOUNSON. 
(Supreme  Court  of  Washington.   Sept.  28, 1907.) 
1.  Ceimiral   Law  —  Appeai.  —  Insufficient 

Pbesentation  of  Ebbob. 

Where  an  assignment  of  error  is  Indefinite, 
no  reference  bein;;  made  to  any  particular  rul- 
ing and  no  argument  is  made  upon  it,  it  will 
not  be  considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  l."t.  Criminal  Law,  S  2937.] 

Z  Same— Inapplicable  Isstbdctions. 

Inapplicable  instructions  are  properly  re- 
fused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  i  1980.] 

3.  Same— Matter  Covebed   bt   Instbuction 
Given. 

Instructions  fully  and  properly  covered  by 
the  court's  instructions  are  properly  refused. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   14,   Criminal  Law,   i  2011.] 

4.  Homicide— JusTiPXCATiON  —  Question  fob 

JUBY. 

Under  the  evidence,  held  a  question  for  the 
jury  whether  there  was  justification  for  defend- 
ant stabbing  decedent. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  g  5UC.] 

6.  Cbiminai,  Law— Appeal— Conclusiveness 

OF  Finding. 

The  question  whether  defendant  was  justi- 
fied having  been  submitted  upon  competent  evi- 
dence, and  under  profier  instructions,  and  the 
court  having  denied  a  new  trial,  the  conviction 
will  not  be  disturbed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Crimin.il  Law,  SJ  3074.  3084.] 

Appeal  from  Superior  Court,  Spokaue  Coun- 
ty; Mitchell  Uilliam,  Judge. 

Thomas  C.  Johnson  was  convicted  of  mau- 
slaugbter,  and  he  appeals.    Affirmed. 

A.  C.  Sbnw,  for  appellant  Richard  M. 
Barnhart  Fred  C.  Pugli,  and  A.  J.  Laugbon, 
for  the  State. 

ROOT,  J.  Uu  the  night  of  June  7,  1000,  In 
bis  room  at  the  Ualuier  Hotel,  in  Spokane, 
the  defendant  stabbed  one  Tuttle  with  a 
knife,  iutlicting  iujurles  from  which  the 
latter  died  a  few  days  thereafter.  Defeud- 
aut  was  tried  utx>n  an  information  charging 
murder  In  the  second  degree,  and  convicted  of 
manslaughter.  From  a  judgment  and  sen- 
tence thereupon,  he  appeals  to  this  court. 

There  ajipears  to  have  been  no  witness  to 
the  altercation  between  defendant  and  de- 
cedent other  than  the  parties  themselves. 
No  statement  of  the  decedent  was  used  upon 
the  trial.    The  defendant's  account  of  the 


occurrence  Is  about  as  follows:  He  says: 
That  be  bad  gone  to  bed  early,  suffering  from 
neuralgia.  That  on  four  occasions  he  bad 
been  aroused  from  his  sleep  by  the  noise  of 
people  walking  or  talking  in  the  hall  of  the 
hotel.  That  about  11:30,  having  been  awaken- 
ed by  the  voices  of  a  man  and  woman  laugh- 
ing and  talking  In  the  hallway,  and  believing 
the  woman  to  be  a  chambermaid  named 
"LIzsle,"  be  went  to  the  door  of  his  room 
with  the  intention  of  calling  to  her  to  stop  the 
noise  m  the  hallway,  and  also  with  the  Idea 
of  requesting  her  to  go  to  her  mother's  room 
and  bring  some  liniment  such  as  he  had 
theretofore  used.  Upon  reaching  the  door,  he 
j  looked  In  the  hallway,  but  could  not  see  the 
I  chambermaid  or  any  other  woman,  but  saw 
j  the  decedent  standing  some  distance  away 
I  near  the  stairway,  and  apparently  looking 
j  toward  some  one  on  the  stairs  or  In  the  hall- 
way below.  This  was  upon  the  fourth  floor 
:  of  the  hotel.  He  said  he  asked  the  decedent, 
I  "Where  is  Llszle?"  and  that  decedent  with 
I  an  onth,  asked  him  what  he  wanted  of  Llz- 
j  zie,  to  which  he  replied:  "I  want  to  see  her 
to  tell  her  not  to  make  so  much  noise,  or  stop 
the  noise  that  was  being  made  In  the  halL" 
To  this  the  decedent  answered,  "If  you  have 
any  kick  coming,  go  jump  on  Lizzie,  not  on 
me,"  to  which  defendant  says  he  replied: 
"My  dear  sir,  you  need  not  get  hot  about  It" 
That  thereupon  the  decedent  said,  with  a 
vile  oath,  "I  will  fix  you,"  and  that  he  then 
came  over  where  defendant  was  and  struck 
him  in  the  face,  and  followed  It  up  by  repeat- 
edly striking  and  beating  him.  That  defend- 
ant withdrew  Into  the  room  to  get  a  chair 
with  which  to  defend  himself.  That  he  was 
then  in  his  nlghtclothes.  That  he  procured 
from  the  pocket  of  his  pants,  which  were 
lying  on  the  chair,  a  knife,  which  he  opened 
and  used  against  the  decedent  to  drive  him 
away.  That  he  followed  the  decedent  to  the 
door,  pushiug  him  with  one  hand  and  striking 
him  with  his  knife  In  the  other,  and  in  this 
maimer  ejected  him  from  the  room.  That  he 
was  nngry,  but  did  not  Intend  to  kill  de- 
cedent, "rhere  was  some  evidence  that  de- 
cedent had  been  drinking,  although  no  show- 
ing as  to  what  extent,  and  It  appeared  that 
he  was  Inclined  to  be  cross  and  Irritable 
when  under  the  Influence  of  liquor.  The 
cross-examination  and  the  statements  there- 
tofore made  by  defendant  upon  the  prelim- 
inary examination  tended  to  show  that  the 
defendant  was  Irritated  and  angry  either  at 
being  disturbed  or  at  the  attentions  being 
paid  by  the  decedent  to  the  chambermaid,  or 
by  both.  That  defendant  could  have  shut 
the  door  and  kept  the  decedent  from  coming 
In.  That  the  latter  was  a  much  smaller  man 
physically  than  the  defendant,  and  was  en- 
tirely unarmed  and  In  his  stocking  feet  That 
defendant  had  no  fear  for  his  life.  That  he 
did  not  make  proper  effort  to  avoid  the  dif- 
ficulty. That  the  use  of  the  knife  was  un- 
necessary. 
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The  appellant  assigns  seven  errors.  The 
first,  second,  third,  and  seventh  have  to  do 
with  the  sufflclency  of  the  evidence.  The 
fourth  and  fifth  refer  to  the  matter  of  in- 
structions. The  sixth  alleges  error  in  the 
admission  of  evidence.  We  will  consider 
these  in  the  Inverse  order.  The  sixth  assign- 
ment is  Indefinite  and  uncertain.  No  refer- 
ence is  made  to  any  particular  ruling  of  the 
court,  and  no  argument  is  made  upon  this 
assignment.  Neither  is  there  any  argument 
made  as  to  the  fourth  and  fifth  assignments, 
and  we  do  not  think  they  are  well  taken. 
The  instructions  given  by  the  trial  court  ap- 
pear to  have  been  fully  as  favorable  as  de- 
fendant was  entitled  to.  The  instructions 
numbered  5  and  12,  requested  by  the  defend- 
ant and  refused  by  the  court,  are  in  them- 
selves faulty,  Inapplicable,  or  have  to  do  with 
subject-matters  which  are  fully  and  properly 
covered  by  the  Instructions  given  by  the 
court. 

We  come,  now,  to  the  main  question  in  the 
case,  which  is  as  to  the  suflaciency  of  the 
evidence  to  sustain  the  verdict  and  Judgment. 
It  was  admitted  on  the  part  of  defendant  in 
the  opening  statement  of  his  counsel  in  the 
trial,  and  again  in  his  brief  here,  that  tho 
defendant  used  a  knife  upon  the  person  of 
the  decedent  at  the  time  alleged,  and  that 
from  the  effects  of  the  wounds  thus  Infiicted 
the  decedent  died,  and  that  this  admission 
was  sufficient  to  establish  a  prima  facie  case 
on  the  part  of  the  state.  This  being  true,  it 
was  then  for  the  Jury  to  say,  under  proper 
instructions,  whether  or  not  the  evidence 
showed  a  legal  Justification  or  excuse  for  the 
stabbing.  The  Jury  were  told  that  the  rea- 
sonableness of  the  apprehension  of  danger 
must  be  judged  from  tiie  defendant's  stand- 
point at  the  time  of  the  alleged  cutting ;  that 
they  must  take  into  consideration  all  the  cir- 
cumstances surrounding  and  existing  there  at 
that  time.  They  were  also  told  that  it  was 
not  necessary  that  the  assault  made  by  the 
deceased  upon  defendant  should  have  been 
made  with  a  deadly  weapon ;  that  "an  as- 
sault with  a  fist  alone,  if  there  was  an  ap- 
parent purpose  to  inflict  death  or  serious 
bodily  injury  by  the  deceased  upon  the  de- 
fendant, is  sufficient  to  Justify  the  killing 
In  self-defense,  If  the  defendant  at  the  time 
had  reason  to  believe,  and  did  believe,  that  he 
was  in  imminent  danger  of  death  or  great 
bodily  harm  at  the  hands  of  the  deceased, 
supposing  that  the  defendant  acted  reason- 
ably as  a  reasonable  man  under  the  circum- 
stances." The  jury  had  a  right  to  take  into 
consideration  the  size  of  the  men,  resjiective- 
ly,  the  fact  and  manner  of  defendant  first 
accosting  decedent,  the  fact  that  the  de- 
cedent was  unarmed,  the  opportunity  of  de- 
fendant to  close  and  lock  his  door,  his  ap- 
parent ability  to  have  resisted  the  assault 
of  decedent  without  the  use  of  a  knife,  tho 
character  of  the  conversation  between  the 
two  men,  the  credibility  of  defendant's  testi- 


mony, the  question  of  his  good  faith  in  using 
the  knife,  the  character  of  the  assault  upon 
and  threatened  danger  to  defendant,  the 
reasonableness  under  all  the  circumstances 
of  defendant's  apprehension  of  serious  bodily 
injury,  and  from  ail  of  these  things,  and  all 
other  matters  shown  by  the  evidence  and  the 
conditions  and  circumstances  surrounding  tb«> 
parties,  they  were  to  decide  whether  or  not 
the  defendant  was  justified  in  using  a  knife 
upon  decedent  in  the  manner  shown.  W« 
think  the  evidence  of  the  defendant  clearly 
presented  this  question  of  fact  for  the  de- 
termination of  the  Jury.  This  question  hav- 
ing been  by  the  trial  court,  upon  sufficient 
competent  evidence,  submitted  to  the  Jury 
under  instructions  well  calculated  to  fully 
protect  all  of  his  rights,  and  that  court  hav- 
ing denied  a  motion  for  a  new  trial,  we  think 
the  verdict  must  be  held  conclusive. 
The  judgment  is  affirmed. 

HADLEY,  C.  J.,  and  DUNBAR.  RUDKIN. 
CROW,    FULLERTON,    and    MOUNT,    JJ., 

concur. 


DAVIE  V.  DAVIE. 
(Supreme  Court  of  Washington.    Sept.  28, 1907.) 

1.  GnTS— Causa  Mortis— Intention— Sutfi- 

CIENCY. 

Evidence  held  to  show  decedent  intended  to 
make  a  gift  causa  mortis  to  his  widow  of  the 
proceeds  of  land. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Gifts,  fg  154.  155.] 

2.  Same— SuPKiciE.NXT  of  Delivery. 

Where  decedent  and  his  wife  had  contract- 
ed to  sell  land  and  executed  a  deed  to  be  held 
in  escrow  until  full  payment,  and  decedent  a 
few  days  liefore  his  death  stated  that  the  papers 
were  to  be  given  to  his  wife,  that  she  would 
place  them  in  escrow  in  her  name,  and  that,  "if 
anything  should  happen."  it  would  leave  her  in 
"pretty  good  shape,'  etc.,  and  she  placed  them 
in  escrow,  there  was  sufficient  delivery  to  estab- 
iish  a  gift  causa  mortis. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Gifts,  i  124.] 

3.  Same— Propebtt  Suriect  to  Gift. 

There  was  a  valid  gift  causa  mortis  where 
decedent  delivered  to  his  wife  a  contract  to  sell 
land  and  a  deed  to  be  placed  in  escrow,  evincing 
an  intent  that  she  receive  the  proceeds;  the 
transaction  being  not  ineffective  as  an  attempted 
oral  gift  of  land. 

Appeal  from  Superior  Coiurt,  Spokane 
County;  Henry  L.  Kennan.  Judge. 

Petition  by  John  T.  Davie,  guardian,  to  re- 
quire Rhodia  E.  Davie,  administratrix,  to- 
show  cause  why  land  should  not  be  Included 
in  an  inventory.  From  a  decree  for  the  ad- 
ministratrix, the  guardian  appeals.    Affirmed. 

Munter  &  Lovejoy,  for  appellant.  W.  D. 
Scott,  for  respondent. 

ROOT,  J.  One  W'illiam  Davie  died  inte.s- 
tate  in  the  city  of  Spokane,  leaving  a  widow, 
respondent,  Rhodia  E.  Davie,  whom  he  had 
married  about  a  year  previously,  and  a  minor 
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son  by  a  former  wife,  Everett  Davie.  The 
widow  was  appointed  administratrix,  and  the 
appellant,  John  T.  Davie,  was  appointed 
guardian  of  the  minor.  The  administratrix 
filed  her  inventory,  but  failed  to  include 
therein  certain  real  estate  which  it  is  claimed 
by  appellant  the  decedent  owned  at  the  time 
of  his  death.  Upon  appellant's  petition,  cita- 
tion was  Issued  requiring  respondent  to  show 
cause  why  said  real  estate  should  not  be  In- 
cluded in  the  inventory.  To  this  an  answer 
was  made,  whereupon  a  hearing  was  had, 
which  resulted  In  findings  and  conclusions 
and  a  decree  in  favor  of  the  widow.  From 
said  decree  this  appeal  is  prosecuted. 

The  evidence  shows  that,  after  a  protract- 
ed illness  and  some  four  or  five  days  before 
his  death,  said  William  Davie  and  his  wife 
executed  a  contract  for  the  sale  of  said  real 
estate  to  one  Tipton,  and  at  the  same  time 
executed  a  deed  of  conveyance  of  said  real 
estate  to  said  Tipton,  which  deed  was  to  be 
held  In  escrow  until  the  payments  called  for 
by  the  contract  should  be  made.  Negotiations 
leading  up  to  the  sale  had  been  pending  sev- 
eral months.  The  contract  and  deed  appear 
to  have  been  prepared  by  one  Boyd,  who  was 
a  partner  in  the  real  estate  business  with 
Tipton,  and  who  was  present  when  the  pa- 
pers were  signed  and  acknowledged.  In  re- 
gard to  the  transaction,  Mr.  Boyd,  among 
other  things,  testified:  "After  the  contract 
and  deed  were  executed,  I  asked  Mr.  Davie 
what  was  to  be  done  with  the  papers,  to 
which  Mr.  Davie  replied:  'It  Is  hers.  I  will 
give  them  to  her.  She  will  come  down  and 
place  them  In  escrow  In  her  name,  so  that 
she  can  handle  it.'  In  the  course  of  the  con- 
versation he  stated:  'If  anything  happens  to 
me,  It  will  leave  the  widow  in  pretty  good 
shape.  It  will  leave  her  a  home.' "  It  ap- 
pears that  Mrs.  Davie  placed  the  papers  in 
escrow  in  accordance  with  said  BUggestions 
of  Mr.  Davie.  The  latter  had  signed  the 
papers  while  in  bed  and  quite  sick;  and 
lived  but  four  or  five  days  thereafter.  An- 
other witness,  one  .Tohnson,  a  notary  public, 
who  was  present  when  Mr.  Davie  signed  these 
papers,  and  who  took  the  acknowledgment 
of  Davie  and  wife,  testified,  among  other 
things,  as  follows:  "He  made  the  remark 
that  If  anything  should  happen  to  him — he 
said:  'My  widow'  or  'my  wife  will  have  a 
home.' "  Mrs.  Davie  was  upon  the  witness 
stand  and  testifled  to  the  papers  being  signed, 
and  was  asked:  "At  that  time  what  was 
done  with  the  papers?  Answer:  They  were 
handed  to  me  at  that  time,  that  day.  It  was 
on  the  afternoon  of  the  28th  of  March,  and 
the  next  day  I  took  them  up  and  had  them 
put  In  escrow,  as  I  was  told  to  do."  She  was 
asked  as  to  what  was  said  at  the  time,  but. 
objection  being  made,  she  was  not  permitted 
to  state. 

It  is  urged  by  the  appellant  that  the  evi- 
dence Is  not  sufficient  to  establish  a  gift: 
that  there  is  no  suttioient  evidence  of  a  de- 
livery; that  the  attempt  to  make  a  gift  was 


the  result  of  undue  Infiuence;  and  that  it 
was  an  attempt  to  make  a  gift  of  real  estate, 
which  could  not  be  done  orally.  We  think, 
nnder  all  the  circumstances  of  this  case,  that 
the  evidence  shows  an  intention  of  the  de- 
cedent to  make  a  gift  causa  mortis.  No  cred- 
itor is  complaining.  No  one  appears  to  be  In- 
terested except  this  minor  child.  Other  prop- 
erty was  left  by  the  decedent  There  are  no 
circumstances  shown  la  connection  with  the 
case  to  cast  thereupon  any  suspicion  of  un- 
due influence,  fraud,  or  misrepresentation. 
It  would  seem  to  be  but  a  natural  thing  for 
a  man  In  the  expectation  of  near  approachUig 
death  to  make  a  gift  of  this  kind  to  his  wife. 
In  Phlnney  v.  State,  36  Wash.  230,  241,  78 
Pac.  928,  08  L.  R.  A.  110,  this  court  said: 
"It  Is  now  conceded  by  all  modern  authority 
that  every  species  of  personal  property  capa- 
ble of  deliverj*.  either  constructive  or  actual, 
may  be  the  subject  of  gift  mortis  causa."  In 
the  same  case,  it  was  said,  touching  the  ques- 
tion of  delivery:  "Btit,  In  the  very  nature 
of  business  transactions  of  this  kind,  this 
delivery  must  frequently  be  constructive. 
The  nature  and  circumstances  surrounding 
this  case  necessitated  a  constructive  delivery. 
The  subject  of  the  gift  was  not  available. 
•  ♦  *  So  that.  In  justice  and  common 
sense,  it  seems  to  us  that  the  delivery  was 
complete,  and  that  the  will  of  the  deceased 
ought  not  to  be  thjvarted  by  any  technical 
construction  or  definition  of  delivery."  This 
language  Is  applicable  here.  Decedent  was 
giving  the  proceeds  from  the  sale  of  the  land 
to  be  paid  upon,  and  according  to  the  terms 
of,  the  contract.  There  was  no  way  of  mak- 
ing a  delivery  except  by  placing  in  her  pos- 
session the  written  contract  and  escrow  deed, 
which  was  done.  We  think  this  was  suffi- 
cient. 

With  the  contention  that  this  was  real  es- 
tate, and  could  not  be  legally  made  the  sub- 
ject of  an  oral  gift,  we  cannot  agree.  De- 
cedent and  his  wife  had  made  a  contract  to 
sell  this  property.  They  had  executed  a  deed 
to  be  held  In  escrow,  to  be  delivered  when 
the  purchaser  should  complete  his  payments 
as  called  for  In  said  contract.  Having  done 
this,  the  Interest  In  the  real  estate  became 
such  as  Is  ordinarily  treated  as  personal 
property  in  matters  of  administration.  He 
was  virtually  giving  her  the  proceeds  com- 
ing from  the  sale.  In  the  case  of  Griggs 
Land  Co.  v.  Smith  (Wash.)  80  Pac.  477,  this 
court  said:  "But  In  the  case  at  bar  the 
owner  of  the  land  had  made  a  contract  to 
convey,  and  he  could  leave  to  his  heirs  only 
the  Interest  tlien  owned  which  was  virtually 
but  the  right  to  the  proceeds;  the  holder  of 
the  contract  being  entitled  to  have  the  land 
conveyed  to  him  upon  paying  the  purchase 
price.  In  such  cases  the  courts  have  treated 
the  property  for  purposes  of  administration, 
as  personal  rather  than  real.  A  recognition 
of  this  doctrine  may  be  found  in  Hyde  v. 
Heller.  10  Wash.  .W6.  30  Pac.  240."  See. 
also,  Gibson  v.  Slater,  42  Wash.  347,  84  Pac. 
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648;  Noble  v.  Whltten,  38  Wash.  202,  80  Paa 
451;  Gulnan'8  Appeal,  70  Conn.  342,  39  Atl. 
482;  26  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
721-726;  14  Am.  &  Eng.  Enc.  of  Law  (2d 
Ed.)  1063,  1068;  7  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  p.  471;  9  Cyc.  826;  7  Current  Law, 
p.  1881. 

We  think  the  decree  of  the  trial  court 
should  be  affirmed;  and  It  Is  so  ordered. 

HADLEY,  C.  J.,  and  RUDKIX,  DUNBAR, 
CROW,  FULLERTON,  and  MOUNT,  JJ., 
concur. 


CITY  OF  SEATTLE  v.  MacDONALD. 
(Supreme  Court  of  Washington.    Oct.  10,  1907.) 

1.  MuNiciPAi,    Corporations— Obdinances— 
Exercise  or   Power  bx   State  and  Mu- 

NICIPAI.ITT. 

A  city  ordinance  making  the  doing  of  an 
act  an  offenne  is  not  superseded  b.T  a  general 
state  law  fixing  and  defining  a  punishment  for 
the  same  act. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Mnnicipal  Corporations,  §§  1311-1314.] 

2.  Gaming  —  Ordinances  —  Constbuction— 
Description  op  Game — SirrFiciENCT. 

A  city  ordinance,  general  in  its  terms,  and 
prohibiting  playing  at  any  game  of  chance  play- 
ed with  dice  for  money  or  representatives  of 
money,  was  broad  enough  to  include  a  dice 
gambling  game  called  "Twenty-six,"  for  the 
purpose  of  winning  money,  cigars,  and  articles 
representative  of  money  by  chance,  although  the 
game  was  not  enumerated  in  the  ordinance. 

Appeal  from  Superior  Court,  King  County ; 
A.  W.  Frater,  Judge. 

Ray  MacDonald  was  convicted  by  the  police 
Judge  of  the  city  of  Seattle  of  violating  an 
ordinance  against  gaming,  and  appealed  to 
the  superior  court.  From  a  Judgment  of  the 
latter  court  quashing  the  conviction,  the  city 
appeals.    Reversed. 

Ellis  De  Bruler,  for  appellant  Morris, 
Southard  &  Shipley,  for  respondent. 

FULLERTON,  J.  On  November  17,  1899, 
the  city  of  Seattle  passed  «n  ordinance  relat- 
ing to  misdemeanors,  section  10  of  which 
reads  as  follows:  "Whoever  deals,  plays  at, 
wagers  anything  of  value  on,  or  in  any  man- 
ner takes  part  in.  or  whoever  carries  on  or 
causes  to  be  opened,  or  who  conducts,  sets  up, 
keeps  or  exhibits  any  game  of  faro,  moute, 
roulette,  lans-quenette,  rouge  et  noir,  rondo, 
poker,  draw-poker,  keno  or  E.  O.  or  roulette 
table  or  sbufile  board,  or  fantan,  or  any  gam- 
ing table  or  game  whatever,  for  the  purpose 
of  gambling  or  any  game  of  chance  for  the 
purpose  of  winning  or  securing  money  by 
chance,  played  with  cards,  dice  or  any  device 
whotever,  kind  or  nature,  whether  or  not  of 
the  kind,  character  or  nature  herein  men- 
tioned, for  money,  checks,  credit  or  any  rep- 
resentative of  value  whatever,  or  whoever 
shall  have  In  his  possession  to  be  used  for  the 
purpose  of  gambling  or  winning  money  by 
chance  any  gaming  device  whatever,  shall  be 
punished  by  a  fine  of  not  more  than  fiv. 


hundred  dollars,  or  by  Imprisonment  not  ex- 
ceeding six  months,  or  by  t>otb."  On  March 
7,  1903,  the  Legislature  made  It  felony  to 
maintain  a  gambling  resort :  the  act  consist- 
ing of  one  section,  which  reads  as  follows: 
"Section  1.  Any  person  who  shall  conduct, 
carry  on,  open,  or  cause  to  be  opened,  either 
as  owner,  proprietor,  employ^,  or  assistant, 
or  in  any  manner  whatever,  whether  for  hire 
or  not,  any  game  of  faro,  monte,  roulette, 
rouge  et  nolr,  lans-quenette,  rondo,  vingt-un 
(or  twenty-one),  poker,  draw-poker,  brag, 
bluff,  thaw,  tan,  or  any  banking  or  other  game 
played  with  cards,  dice  or  any  other  device,  or 
any  slot  machine,  or  other  gambling  device, 
whether  the  same  be  played  or  operated  for 
money,  checks,  credits,  or  any  other  repre- 
sentative or  thing  of  value,  in  any  bouse, 
room,  shop,  or  other  bollding  whatsoever, 
boat,  booth,  garden  or  other  place,  where 
persons  resort  for  the  purpose  of  playing, 
dealing  or  operating  any  such  game,  machine 
or  device,  shall  be  guilty  of  a  felony,  and 
upon  conviction  thereof  shall  be  Imprisoned 
in  the  penitentiary  for  the  period  of  not  less 
than  one  nor  more  than  three  years."  Lews 
1903,  p.  63,  c.  51.  On  October  17,  1906,  one 
W.  I.  Peer  made  complaint  before  the  police 
Judge  of  the  city  of  Seattle,  charging  the  re- 
spondent with  violating  the  ordinance  above 
quoted  by  playing  at  a  dice  gambling  game 
called  "Twenty-six,"  for  the  purpose  of  win- 
sing  money,  cigars,  and  articles  representative 
of  money  by  chance.  The  respondent  pleaded 
not  guilty  to  the  charge  before  the  police 
Judge,  and  was  tried  and  convicted  and  sen- 
tenced to  pay  a  fine.  The  respondent  ap- 
pealed from  tlie  Judgment  of  conviction  to 
the  superior  court  In  that  court  be  filed  a 
demurrer  to  the  complaint  on  the  ground, 
among  others,  that  the  facts  charged  did  not 
constitute  a  crime.  The  superior  court  sus- 
tained the  demurrer,  and  entered  a  Judgment 
quashing  the  conviction  and  dismissing  the 
proceeding.    The  city  appeals. 

The  learned  Judge  of  the  superior  court 
sustained  the  demurrer  on  the  ground  that 
the  city  ordinance  on  which  the  complaint 
was  predicated  had  been  superseded  by  the 
statute  above  quoted.  lie  rested  his  decision 
on  the  principle  that  a  municipality,  in  the 
absence  of  express  authority  conferred  upon 
It  by  its  charter.  Is  without  power  to  ennct 
an  ordinance  making  punishable  an  act  which 
is  made  punishable  as  a  criminal  offense  by 
the  general  laws  of  the  state ;  and  held,  as  a 
necessary  corollary  to  that  rule,  that  an  or- 
dinance making  the  doing  of  an  act  an  of- 
fense, enacted  by  virtue  of  the  municipality's 
general  power,  is  superseded  by  a  general  law 
of  the  state  Legislature  fixing  and  defining 
a  punishment  for  the  same  act  There  are 
many  cases,  representing  perhaps  the  weight 
of  authority,  which  support  the  rule  followed 
by  the  trial  Judge.  This  court,  however,  has 
adopted  the  contrary  rule.  In  Seattle  v. 
Chin  Let,  19  Wash.  38,  52  Pac.  824,  we  held 
that  the  city  of  Seattle  by  virtue  of  certain 
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provisions  contained  In  its  then  charter, 
whicb  hare  been  continued  In  Its  present  one, 
authorized  it  to  enact  ordinances  for  the 
pnnlshment  of  ofTenses  already  made  punish- 
able by  state  laws.  This  mie  is  not  without 
well-considered  cases  in  Its  support,  and,  as 
we  think  It  more  In  consonance  with  the  prtn- 
ciples  of  good  government  than  Is  the  rule 
followed  by  the  trial  Judge,  we  do  not  feel 
that  It  ought  to  be  overruled  or  modified. 
We  hold,  therefore,  that  the  ordinance  was 
not  superseded  by  the  general  statute  quoted. 

It  Is  further  contended  that  the  Judgment 
must  be  sustained  on  the  ground  that  the 
game  the  defendant  played  at  to  not  one 
prohibited  by  the  ordinance.  It  Is  true  the 
game  known  as  "Twenty-six"  Is  not  enumer- 
ated in  the  ordinance*  but  the  ordinance  Is 
general  In  its  terms,  and  prohibits  a  person 
from  playing  at  any  game  of  chance  played 
with  dice  for  money,  or  representatives  of 
money,  and  Is  broad  enough  to  include  the 
game  played  at  by  the  respondent. 

The  Judgment  appealed  from  is  reversed, 
and  the  cause  remanded,  with  instructions  to 
reinstate  the  case  and  overrule  the  demurrer. 

HADLBT,  0.  J.,  and  UUDKIN,  CBOW, 
BOOT,  DUNBAR,  and  MOUNT,  JJ.,  concur. 


(47  Wash.  235) 

STATB   ez    rel.   ATKINSON,    Atty.   Oen.,   v. 

CO-OPERATIVE  HOME  BUILDERS. 
(Supreme  Court  of  Washington.    Oct  7,  1907.) 

1.  APFEAT/— RSVnW— QlTKSTIOIfS     GOMSIOEBED 

— Matibss  Not  ArFEcrmo  Result. 

The  denial  of  a  motion  to  strike  certain  in- 
terrogatories and  the  answers  thereto  will  not  be 
considered  on  appeal  where  the  granting  of  the 
motion  could  not  have  affected  the  result. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  S  4033.] 

2.  Building  and  Loan  Associations— Stat- 
utes—Lia  BIUTT. 

A  foreign  corporation  issuing  contracts 
which  provide  for  small  monthly  payments  by 
contract  holders,  which  produce  the  home  ma- 
turity fund  from  which  loans  are  made  to  these 
contributors  for  the  purpose  of  building  homes, 
making  improvements  and  discharging  Incam- 
brances  on  real  estate,  is  a  building,  loan,  and 
saving  association,  within  the  meaning  of  Laws 
1890,  p.  G2,  c  4,  S  22,  whicb  declares  that  the 
name  building  and  loan  association"  shall  in- 
clude all  corporations  doing  a  saving  and  loan  or 
investment  business  on  the  building  society  plan, 
whether  neutral  or  otherwise,  and  whether  is- 
suing certificates  of  stock  which  mature  at  a 
time  fixed  in  advance  or  not,  though  the  persons 
with  whom  it  contracts  and  to  whom  loans  are 
made  are  not  members  of  the  corporation:  the 
statute  Imposing  no  penalty  for  noncompliance 
therewith,  and  Laws  1903,  p.  219,  c.  116,  g  5, 
permitting  building  and  loan  associations  to  loan 
to  nonmembers. 

3.  Same. 

A  foreign  corporation  which  is  a  building, 
loan,  and  ^nving  ansociation,  within  the  meaning 
of  I^ws  1800.  p.  50,  c.  4,  requiring  such  asso- 
ciations to  perform  certain  acts,  must  comply 
with  the  provisions  of  the  act  or  cease  opera- 
tions in  the  state. 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  Judge. 


Action  by  the  state  of  Washington,  on  the 
relation  of  John  D.  Atkinson,  Atty.  Oen., 
against  the  Co-Operatlve  Home  Bnllders,  a 
corporation,  to  enjoin  the  defendant  from 
transacting  a  saving,  loan,  and  Investment 
business  on  the  building  society  plan  within 
the  state.  From  a  Judgment  according  to  the 
prayer  of  Uie  complaint,  defendant  api)eals. 
Afflrmed. 

Harold  Preston  and  F.  R.  Burch,  for  ap- 
pellants. John  D.  Atkinson,  J.  B.  Alexander, 
and  F.  C.  Kapp,  for  respondent 

BUDKIN,  J.  This  action  was  Inadtnted  by 
the  state,  on  the  relation  of  the  Attorn^ 
General,  to  enjoin  the  defendant  from  trans- 
acting a  saving,  loan,  and  Investment  business 
on  the  building  society  plan  within  the  state, 
and  for  other  purposes.  Judgment  was 
given  below  according  to  the  prayer  of  the 
complaint,  and  the  defendant  has  appealed 
therefrom. 

A  motion  was  Interposed  to  strike  certain 
interrogatories  propounded  to  the  appellant, 
and  the  ruling  of  the  court  denying  this  mo- 
tion Is  the  first  error  assigned.  The  appellant 
contends  that  the  action  was  instituted  to 
enforce  a  penalty  or  forfeiture,  and  that  in 
such  cases  a  party  will  not  be  compelled  to 
make  discovery.  The  principal  question  In 
the  case  was  the  nature  of  the  business  trans' 
acted  by  the  appellant  in  this  state,  and,  in- 
asmuch as  that  sufficiently  appeared  from 
other  competent  evidence,  the  striking  of  the 
interrogatories  and  the  answers  thereto  would 
not  change  the  result.  We  therefore  deem  it 
unnecessary  to  discuss  the  nature  of  the  pro- 
ceedings or  the  ruling  of  the  court  on  the  mo- 
tion to  strike.  It  Is  admitted  that  the  appel- 
lant Is  a  foreign  corporation  organised  and 
existing  under  the  general  laws  of  the  state 
of  California,  and  that  it  has  not  complied 
with  the  provisions  of  the  act  of  March  28, 
1890,  entitled,  "An  act  relaUng  to  building, 
loan  and  saving  associations  doing  a  general 
business."  Laws  1890,  p.  66,  c.  4.  If  the  ap- 
pellant Is  a  corporation,  society,  organization, 
or  association,  doing  a  saving,  loan,  or  in- 
vestment business  on  the  building  society 
plan,  whether  neutral  or  otherwise,  and 
whether  issuing  certificates  of  stock  which 
mature  at  a  fixed  time  or  not,  as  defined  by 
section  22  of  the  building  and  loan  associa- 
tion act,  the  Judgment  should  be  afflrmed,  but 
otherwise  it  must  be  reversed.  The  general- 
ly accepted  definition  of  a  building  and  loan 
association  is  the  following:  "Sea  2.  Defini- 
tion of  Building  Association.  The  building 
association  as  now  existing  is  a  private  cor- 
poration, designed  for  the  accumulation  by 
the  members  of  their  money  by  periodical 
payments  Into  its  treasury,  to  be  Invested 
from  time  to  time  In  loans  to  the  members 
upon  real  estate  for  home  purposes,  the  bor- 
rowing members  paying  Interest  and  a  pre- 
mium as  a  preference  in  securing  loans  over 
other  members,  and  continuing  their  fixed 
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periodical  InstallmentB  In  addition,  all  of 
wblcb  payments,  togetiier  with  tbe  non- 
borrower's  payments,  including  fines  for  fail- 
ure to  pay  sucb  fixed  installments,  forfeitures 
for  such  continued  failure  of  sucb  payments, 
fees  for  transferring  stock,  membership  fees 
required  upon  tlie  entrance  of  tbe  member 
Into  the  society,  and  sucb  other  revenues, 
go  into  tbe  common  fund  until  sucb  time  as 
that  the  Installment,  payments,  and  profits 
aggregate  the  face  value  of  all  the  shares  In 
the  association,  when  the  assets,  after  pay- 
ment of  expenses  and  losses  are  prorated 
among  all  members,  which  In  legal  effect, 
cancels  the  borrower's  debt,  and  gives  the 
nonlwrrower  the  amount  of  his  stock." 
Thompson  on  Building  Associations,  p.  2. 
Tbe  natnre  of  the  business  transacted  by  the 
appellant  in  this  state  appears  from  the  fol- 
lowing provisions  of  the  contract  entered  Into 
with  its  patrons  or  subscribers:  "Tbe  Cali- 
fornia, Oregon  &  Washington  Home  Builders' 
Association,   a   corporation   of   tbe  state  of 

California,  party  of  the  first  part,  and , 

party  of  second  part,  agree,  the  one  with  tbe 
other,  and  with  all  others  executing  similar 
mutual  co-operative  contracts,  as  follows: 
Tbe  object  of  this  agreement  is  the  acquisi- 
tion of  a  home  or  farm  or  the  discbarge  of 
a  mortgage  by  the  bolder  of  this  contract,  he 
making  small  monthly  payments  and  co-op- 
erating with  others,  executing  similar  con- 
tracts and  to  tbe  same  purpose.  In  considera- 
tion of  tbe  mutual  benefits  to  be  derived  from 
the  faithful  performance  of  the  mutual  cov- 
enants herein  mentioned,  by  the  parties  here- 
to, and  the  monthly  installments  to  be  paid 
by  one  to  the  other.  It  is  agreed  by  them  as 
follows :  (1)  Tbe  party  of  the  first  part  shall 
number,  date,  and  register  each  contract  In 
this  series  In  numerical  order  as  applications 
for  same  are  received  at  Its  home  office,  and 
all  benefits  accruing  under  this  contract  shall 
be  In  accordance  with  said  numerical  order 
of  registration,  provided,  however,  the  party 
of  the  first  part  reserves  the  right  to  con- 
solidate one  or  more  series  with  this  one  by 
interpolating  half  numbers  or  maturing  the 
same  numbers,  or  set  of  numbers,  in  each 
series,  alternately,  thereby  augmenting  tbe 
home  maturity  fund  as  well  as  the  numbers. 
(2)  Tbe  party  of  the  second  part  shall  at 
the  signing  of  bis  contract  have  paid  thereon 
as  a  registration  fee,  to  the  party  of  the  first 
part,  the  sum  of  five  dollars  (.$.5.00),  and  shall 
also  pay  thereon  a  further  sum  of  two  dollars 
and  fifty  cents  ($2.50)  each  month,  on  or  be- 
fore the  20th  day  thereof,  two  dollars  (?2.00) 
of  which  sum  sliall  be  placed  to  the  credit 
of  tbe  second  party,  in  what  shall  be  here- 
after known  as  the  'Home  Maturity  Fund.' 
and  said  sum  of  two  dollars  ($2.00)  shall  be 
applied  on  tbe  installment  purchases  oif 
homes  or  to  the  discbarge  of  mortgages  ac- 
cording to  tbe  co-operative  plan  aforesaid; 
and  fifty  cents  ($0.50)  shall  be  placed  to  what 
is  heroin  termed  the  'Expense  Fund.'  and 
shall  go  to  the  party  of  tbe  first  part  for  tbe 


expenses  of  said  association.  (3)  This  con- 
tract, if  It  Is  the  lowest  number  not  then 
matured,  shall  be  deemed  to  have  matured 
when,  from  tbe  continued  monthly  payments 
Into  tbe  home  maturity  fund  cm  this  and  like 
contracts  In  this  series,  there  shall  on  tbe  first 
day  of  any  calendar  month  have  accumulated 
In  tbe  borne  maturity  fund  of  said  association 
the  sum  of  seventy-five  dollars  ($75.00),  tbe 
association  having  discharged  all  obligations 
then  due  on  outstanding  matured  contracts. 
As  soon  as  this  contract  shall  have  matured, 
then  tbe  holder  thereof  shall  be  entitled  to  an 
Installment  sum  of  seventy-five  dollars  ($75.00) 
per  ntontU  to  be  applied  toward  tbe  payment 
of  a  home  or  the  discbarge  of  a  mortgage 
for  such  contract  owner,  until  tbe  sum  of 
one  thousand  dollars  ($1,000.00)  shall  bi  this 
manner  be  paid,  which  process  shall  continue 
In  like  manner  with  each  maturing  contract. 
Wiien  tbe  sum  of  one  tbousand  dollara 
($1,000.00)  shall  have  been  paid  tor  the  bene- 
fit of  tbe  party  of  the  second  part,  then  this 
contract  on  tbe  part  of  the  party  of  tbe  first 
part  shall  be  performed.  When  this  contract 
matures  as  aforesaid,  and  until  tbe  party  of 
tbe  second  part  shall  select  and  arrange  for 
tbe  purchase  of  real  estate,  or  to  build  a  house 
or  to  discharge  a  mortgage  on  a  lot.  owned  by 
him,  tbe  said  sum  of  seventy-five  dollars 
($75.00)  per  month  shall  be  kept  and  accumu- 
lated by  the  party  of  the  first  part,  and  paid 
out  only  on  a  home  or  mortgage  for  tbe  said 
party  of  tbe  second  part.  (4)  Ui)on  the  ma- 
turity of  this  contract,  and  annually  thwe- 
after,  tbe  party  of  the  second  part  shall  pay 
to  the  party  of  the  first  part,  tbe  sum  of  six 
dollars  ($C.OO)  over  and  above  all  other  pay- 
ments herein  provided  for,  which  shall  go 
Into  what  shall  be  hereafter  known  as  the 
'EquallEation  Fund.'  (5)  Tbe  said  party  of 
the  second  part  shall  obtain  a  complete  al)- 
stract  of  title  to  tbe  property  to  be  purchased, 
or  upon  which  a  building  Is  to  be  erected,  or 
a  mortgage  is  to  be  discharged,  to  be  exam- 
ined by  the  party  of  tbe  first  part,  at  tbe  ex- 
pense of  the  party  of  the  second  part,  and  if 
the  property,  title,  and  contract  of  purchase 
be  approved  by  the  party  of  the  first  part  and 
tbe  same  be  ordered  purchased  by  the  party 
of  the  second  part,  or  the  mortgage  dis- 
charged, the  contract  of  purchase  or  convey- 
ance shall  l>e  made  by  the  party  of  the  first 
part  with  the  owner  of  the  property,  and  tbe 
party  of  the  first  part  shall  pay  on  said  con- 
tract or  purchase  or  conveyance  or  mortgage 
for  the  benefit  of  said  party  of  tbe  second 
part  the  sum  of  seventy-five  dollars  ($75.00) 
per  montli,  as  aforesaid,  and  the  party  of  the 
second  part  shall  execute  a  deed  of  trust  or 
mortgage  or  a  contract  giving  the  party  of  tbe 
first  part,  or  someone  they  may  designate,  a 
lien  on  said  land  in  such  way  and  kind  as  the 
attorney  of  tbe  party  of  the  first  part  may 
determine  to  be  necessary ;  and,  upon  matur- 
ity of  this  contract,  the  party  of  the  second 
part  shall  pay  to  the  party  of  the  first  part 
on  or  before  the  20tb  day  of  e&di  month. 
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an  additional  tmm  of  two  dollars  and  fifty 
«ent8  ($2.50)  a  month  over  and  above  the  two 
dollars  and  fifty  cents  ($2.50)  heretofore 
provided  for,  or  the  sum  of  five  dollars 
($5.00),  fifty  coits  ($0.50)  of  which  sum  shall 
he  paid  to  said  party  of  the  first  part  for  the 
expense  of  conducting  Its  business,  and  the 
sum  of  four  dollars  and  fifty  cents  ($4.50) 
«hall  be  placed  to  the  credit  of  the  party  of 
the  second  part  In  the  home  maturity  fund 
aforesaid,  and  shall  go  to  pay  ott  obligations 
of  the  party  of  the  first  part,  for  homes  pur- 
chased or  mortgages  discharged,  by  the  pro- 
Tislons  of  this  and  similar  contracts.  (6) 
When  the  monthly  payments  of  four  dollars 
nnd  fifty  cents  ($4.50)  into  the  home  maturity 
fund  shall  aggregate  the  sum  of  one  thousand 
dollars  ($1,000.00),  less  the  amount  the  second 
party  has  to  his  credit  in  the  home  maturity 
fund  before  maturity,  and  all  other  conditions 
of  this  contract  shall  have  been  complied  with, 
then  the  first  party  shall  convey  to  said  sec- 
ond party,  or  contract  holder,  all  its  Interest 
In  said  property.  (7)  This  contract  may  be 
assigned,  upon  payment  of  two  dollars  ($2.00) 
to  said  first  party,  the  consent  of  said  first 
party  having  first  been  obtained  in  writing." 
B''rom  the  foregoing  provisions,  it  is  quite 
apparent  that  the  general  purpose  of  the  ap- 
I>ellant  and  the  ordinary  building  and  loan 
association  Is  identical,  viz.,  the  creation  of 
a  fund  by  small  periodic  payments  from 
which  loans  may  be  made  to  those  who  are 
otherwise  unable  to  obtain  them  because  of 
their  inability  to  give  security.  Building 
associations  exist  In  one  form  or  another  in 
nearly  all  the  states.  In  some  they  are  or- 
ganized under  the  general  incorporation  laws, 
In  others  there  are  a  few  general  statutory 
provisions  In  reference  to  them,  while  in  still 
others  the  statutes  contain  elaborate  pro- 
visions relating  to  their  formation  and  the 
conduct  of  their  business.  For  these  reasons, 
'While  the  general  plan  and  puri>ose  of  all 
such  associations  Is  the  same,  their  methods 
of  transacting  business  are  by  no  means  uni- 
form. Thus  some  loan  to  members  only, 
others  to  nonniemhers,  some  loan  for  a  spe- 
cific purpose,  others  for  any  purpose,  some 
loan  to  the  highest  bidder  at  auction,  others 
at  a  fixed  premium,  in  some  the  stock  ma- 
tures at  a  fixed  time  In  advance,  others 
contra,  some  are  on  the  terminating  plan, 
■while  others  are  permanent,  and  diverse 
other  features  we  need  not  mention.  If  the 
general  plan  and  purpose  of  the  appellant  is 
similar  to  that  of  the  ordinary  building  and 
loan  association,  why  does  It  not  fall  within 
the  definition  of  our  statute?  One  reason  as- 
signed Is  that  the  persons  with  whom  these 
contracts  are  entered  into  and  to  whom  loans 
are  made  are  not  members  of  the  corporation 
or  association.  In  support  of  this  view  At- 
torney General  v.  Pitcher,  183  Mass.  513,  67 
N.  E.  606,  is  cited.  It  was  there  held  that 
a  statute  forbidding  any  person,  association, 
or  coi-poration,  except  certain  licensed  ones, 
to  transact  the  business  of  accumulating  the 


savings  of  Its  members  and  loaning  to  them 
such  accumulations,  in  the  manner  of  a  co- 
operative bank,  unless  incorporated  within 
the  commonwealth  for  that  purpose,  was  not 
violated  by  a  corporation  whose  modus  oper- 
andi was  much  the  same  as  that  of  the  ap- 
pellant. Two  reasons  were  assigned  for  the 
decision:  First,  because  the  statute  was  pe- 
nal and  should  be  strictly  construed;  and, 
second,  because  "the  purchasers  of  these  con- 
tracts are  not  members  of  the  association, 
and  their  savings  are  not  savings  of  members, 
but  of  holders  of  individual  contracts  from 
the  association.  They  have  no  voice  In  the 
management  of  the  aftairs  of  the  associa- 
tion. No  money  of  members  of  the  associa- 
tion is  lent  to  any  of  Its  members.  The  sav- 
ings of  these  contractors  are  not  accumulated 
and  lent  to  them  In  the  manner  of  a  co-opera- 
tive bank,  but  the  course  of  dealing  is  very 
different  from  that  of  any  bank."  The  court 
added  significantly,  however:  "It  may  well 
be  said  that  all  the  reasons  for  the  enact- 
ment of  this  statute  apply  with  great  force 
to  an  association  transacting  business  like 
that  of  these  defendants."  We  do  not  con- 
sider this  case  controlling  for  two  reasons: 
First.  The  Massachusetts  statute  Imposed  a 
penalty  of  not  more  than  $1,000  for  its  vio- 
lation, and  the  rule  of  strict  construction  ob- 
tained, while  our  statute  Imposes  no  penalty 
on  the  corporation  Itself,  and  this  court  has 
uniformly  given  a  liberal  construction,  in 
favor  of  the  public,  to  statutes  relating  to 
the  formation  of  domestic  corporations,  or 
to  the  right  of  foreign  corporations  to  trans- 
act business  within  the  state.  State  ex  rel. 
Osborne,  Tremper  &  Co.  v.  Nichols,  38  Wash. 
.^09,  80  Pac.  462;  State  ex  rel.  Gorman  v. 
Nichols,  40  Wash.  437,  82  Pac.  741 ;  State  ex 
rel.  Amalgamated  Republic  Mines  Company 
V.  Nichols  (decided  September  6,  1907),  91 
Pac.  632.  Second.  Our  statute  permits  build- 
ing and  loan  associations  to  loan  to  non- 
members.  Laws  1903,  p.  21»,  f  5.  Another 
line  of  cases  arising  under  the  usury  laws 
is  relied  on.  Our  statute  provides  that  "no 
premium  taken  for  loans,  nor  amounts  charg- 
ed for  expenses,  as  allowed  In  this  act  nor 
any  payments  on  account  of  Installments  of 
stock  made  by  a  borrowing  member  shall  be 
considered  as  a  repayment  on  his  loan,  or 
shall  render  such  association  amenable  to  the 
laws  relating  to  usury."  Laws  1903,  p.  219, 
i  4.  And  other  states  have  similar  enact- 
ments. It  has  frequently  been  held  under 
such  statutes  that  associations  transacting  a 
business  similar  to  that  of  appellant  are  not 
exempt  from  usury  laws.  The  reason  for 
the  rule  is  thus  stated  in  Skinner  v.  South- 
ern Home  Builders'  &  Loan  Association,  46 
Fla.  547,  35  South.  67:  "By  the  use  of  the 
term  'building  society  plan,'  the  Legislature 
must  have  had  reference  to  some  definite 
plan,  and  not  to  whatever  scheme  under  a 
like  name  might  be  devised  in  the  various 
states  or  foreign  countries,  and  hence  It  is  not 
improper  to  assume  the  legislators,  In  the  use 
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of  snch  term,  mofit  have  had  in  mind  the  plan 
■with  which  they  were  familiar;  that  Is,  the 
auction  plan."  In  a  similar  case  the  Su- 
preme Court  of  Illinois  said:  "It  has  been 
well  said  by  the  Supreme  Court  of  Maryland 
that  'every  device  and  shift  which  the  wit  of 
man  could  suggest  have  been  Invoked  to 
exempt  contracts  for  illegal  Interest  from  the 
operation  of  the  law,  but  courts  should  look 
under  the  mask  to  discover  the  true  nature  of 
the  transaction.'"  Rhodes  t.  Missouri  Sav- 
ings &  Loan  Co.,  173  111.  621,  50  N.  E.  998, 
42  L.  R.  A.  93.  We  think  a  different  rule 
should  obtain  In  this  class  of  cases.  Our 
Legislature  no  doubt  had  in  mind  the  schemes 
and  devices  that  might  be  resorted  to  by  as- 
sociations from  other  states  and  from  foreign 
countries  to  evade  our  laws,  and  doubtless  in- 
tended that  the  general  and  comprehensive 
definition  given  should  apply  to  and  exclude 
all  such  associations  from  our  borders.  It 
is  the  duty  of  the  court  to  look  at  the  sub- 
stance rather  than  the  mere  form,  and  we  are 
convinced  that  public  policy  and  our  statute 
fairly  construed  demand  that  the  appellant 
should  comply  with  our  laws  or  cease  opera- 
tions here. 

There  Is  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 

HADLEY,  C.  J.,  and  FULLERTON,  CROW, 
DUNBAR,  and  ROOT,  JJ.,  concur. 


CURTIN   T.   CLEAR  LAKE   LUMBER   CO. 
{Supreme  Court  of  Washington.    Oct.  8,  1907.) 

1.  Tbial— Waiver  of  Ebrob— Rtjltno  as  to 
sufficienct  of  evidence— nonsuit. 

Error.  i(  any,  in  denying  a  noDsuit  Is 
waived  where  defendant  tliereafter  introduces 
evidence  in  his  own  behalf. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial.  |  982.] 

2.  Same— Qttestions  fob  Juby— Cbedibilitt 

OF    WirNESSES. 

The  weight  to  be  attached  to  the  testimony 
of  witnesses  is  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  334.1 

3.  Masteb  and  Servant— Injubies  to  Sebv- 
AHT— Acts  Constituting  Neolioencb. 

Where  the  snperintendent  in  charge  of  cat- 
ting trees  having  directed  plaintiff  and  another 
employs  to  cut  certain  trees,  himself  cut  a  tree 
a  short  distance  from  them,  and  failed  to  warn 
them  of  its  fall,  and  plaintiff  was  struck  by  a 
flying  limb  broken  by  the  falling  tree  from 
another,  such  failure  to  fiive  warning  was  negli- 
gence proximately  resulting  in  plaintiff's  injury, 
and  rendered  the  employer  liable. 

4.  Appeai/— Review— Harmless   Error  — Eb- 
boneous  Instruction. 

Where,  in  an  action  for  personal  injnries, 
it  did  not  appear  that  absent  witnesses  were 
nnder  the  control  of  one  party  more  than  the 
other,  or  that  their  whereabouts  were  any  bet- 
ter known  to  one  than  to  the  other,  and,  for 
aught  that  appeared,  it  was  as  much  in  the  pow- 
er of  plaintiff  as  of  defendant  to  produce  tnem, 
an  instruction  that  the  jury  were  not  to  draw 
any  inferences  from  the  absence  of  witnesses, 
nniess  they  should  find  that  their  whereabouts 
were  known  to  the  parties,  and  their  presence 


conld  have  been  obtained,   did  not  constitnt* 

prejudicial  error  as  to  defendant. 
Rudkin  and  Crow,  JJ.,  dissenting  in  part. 

Appeal  from  Superior  Court,  Skagit  Coim- 
ty ;  George  A.  Joiner,  Judge. 

Action  by  Frank  B.  Curtln  against  the 
Clear  Lake  Lumber  Company.  Jndgmait  for 
plalntltr,  and  defendant  appeals.     Affirmed. 

Kerr  &  McCord,  for  appellant.  Smith  & 
Cole  and  Robert  EL  Lindsay,  for  respondent. 

HADLEY,  C.  J.  This  Is  an  action  to  re- 
cover damages  for  personal  injuries.  The 
plaintiff  was  at  the  time  of  the  accident  In 
the  employ  of  the  defendant,  and  the  latter, 
in  the  prosecution  of  its  business,  was  then 
clearing  a  right  of  way,  and  had  its  employ^ 
engaged  at  the  place  of  the  accident  in  cut- 
ting trees.  The  plaintiff  was  severely  Injured 
through  being  struck  by  a  flying  limb  from 
a  falling  tree.  He  charges  that  the  defendant 
was  negligent  In  not  giving  him  warning  of 
the  falling  of  the  tree,  so  that  he  might  have 
sought  a  place  of  safety,  and  thus  have  pro- 
tected himself.  Negligence  was  denied  by 
the  defendant,  and  It  alleged  contributory 
negligence  on  the  part  of  the  plaintiff.  The 
answer  also  alleged  that  the  dangers  were 
open  and  apparent,  and  that  plaintiff  assumed 
the  risk  of  the  danger.  It  was  further  aver- 
red that  the  injuries  were  due  to  the  negli- 
gence of  a  fellow  servant  The  cause  was 
tried  before  a  Jury,  and  a  verdict  was  re- 
turned in  the  plaintiff's  favor  for  the  sum 
of  $1,500.  Judgment  was  entered  upon  the 
verdict,  a  new  trial  having  been  denied,  and 
the  defendant  has  appealed. 

It  Is  first  assigned  that  the  court  erred  In 
denying  appellant's  motion  for  nonsuit ;  but, 
as  we  have  repeatedly  held,  any  error  in  the 
denial  of  this  motion  was  waived  by  appel- 
lant when  It  proceeded  to  introduce  testimony 
upon  its  own  behalf,  and  thereby  elected 
not  to  stand  upon  its  said  motion.  There- 
after the  sufficiency  of  all  the  evidence  to 
sustain  a  verdict  for  respondent  must  be  con- 
sidered, and  not  that  offered  by  the  respond- 
ent alone. 

The  next  assigned  error,  however,  raises  the 
sufficiency  of  all  the  evidence ;  It  being  con- 
tended that  the  court  should  have  granted  a 
new  trial  for  lack  of  evidence  snfficl^it  to 
sustain  the  verdict  The  evidence  showed 
that  appellant's  representative,  who  was  es- 
pecially delegated  by  It  to  superintend  Its 
work  at  that  time  and  place,  directed  the  re- 
spondent and  another  to  proceed  to  cut  down 
certain  of  the  larger  trees  with  a  saw.  While 
they  were  thus  engaged,  this  foreman  went  to 
a  place  a  short  distance  from  them,  and  began 
cutting  a  smaller  tree  with  an  ax.  While 
respondent  and  his  companion  were  still  saw- 
ing upon  their  tree,  the  foreman's  tree  fell, 
and,  in  its  descent,  it  struck  another  tree, 
thereby  causing  a  limb  to  be  thrown,  which 
injured  the  respondent.  The  evidence  Is  all 
In  practical  accord  as  to  the  foregoing,  and 
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It  Is  therefore  evident  tbat,  If  the  foreman 
was  negligent  in  such  a  manner  as  to  prox- 
imately canse  the  injury,  his  neglect  became 
tbat  of  bis  principal,  the  appellant.  It  was 
also  practically  conceded  by  all  the  witnesses 
tbat  it  is  a  general  custom  among  woodsmen 
to  shout  "Falling  tree!"  or  other  equivalent 
words,  when  a  tree  is  to  fall,  as  a  warning 
to  others  in  the  vicinity  to  look  out  for  their 
safety,  and  that  woodsmen  in  general  expect 
to  be  protected  by  such  warning.  The  re- 
spondent testified  tbat  no  warning  whatever 
was  given,  and  that  be  bad  no  notice  of  the 
falling  of  the  tree  until  it  struck  the  other 
tree,  when  it  was  too  late  for  him  to  reach 
a  place  of  safety.  Two  witnesses,  one  the 
superintendent  of  appellant  and  the  other  an 
employe,  testified  that  respondent  stated  in 
their  presence  Just  after  the  surgeon  had 
dressed  his  wounds  that  the  foreman  did 
about  a  warning.  The  respondent  flatly  de- 
nied that  be  made  any  such  statement.  There 
was  thus  a  sharp  conflict  in  the  testimony  up- 
on this  material  point,  and  neither  the  trial 
court  nor  this  court  should  undertake  to  say 
under  tbe  evidence  in  the  record  what  tes- 
timony the  Jury  should  have  credited.  Tbe 
weight  to  be  attached  to  tbe  testimony  of  tbe 
several  witnesses  was  for  the  Jury  to  de- 
termine. Under  tbe  instructions  of  tbe  court, 
the  Jury  by  the  verdict  must  have  found  that 
respondent's  testimony  was  true,  and  that  no 
warning  was  given.  Such  being  an  establish- 
ed fact  !n  tbe  case,  it  follows  that  appellant's 
negligence  Is  also  established,  and  tbat  tbe 
verdict  Is  thereby  sustained. 

A  number  of  errors  are  assigned  upon  the 
court's  refusal  to  give  instructions  in  the 
form  requested  by  appellant.  We  believe  the 
Instructions  which  the  court  gave  covered 
fully  and  fairly  every  proper  legal  phase  of 
the  case,  and  that  no  prejudicial  error  was 
committed  in  tbe  refusal  to  instruct  In  the 
language  requested.  It  is  urged  that  the 
court  erred  in  giving  the  following  instruc- 
tion: "I  instruct  you,  gentlemen  of  the  Jury, 
that  you  are  not  to  draw  any  inferences  from 
the  absence  of  witnesses  in  this  case,  unless 
you  should  further  find  that  the  whereabouts 
of  such  witnesses  were  known  to  tbe  parties 
In  the  ease,  and  that  their  presence  could 
have  been  obtained  or  their  evidence  could 
have  been  obtained."  The  appellant  request- 
ed an  Instruction  that  no  inferences  could  be 
drawn  against  appellant  itself  by  reason  of 
the  absence  of  witnesses,  but  tbe  instrnction 
was  modified  by  the  court  so  as  to  apply  to 
either  party,  and,  In  addition  thereto,  such 
words  were  used  as  may  have  left  the  Jury  to 
Imply  that,  if  they  found  as  a  fact  that  the 
whereabouts  of  witnesses  were  known  to  the 
parties  and  that  their  presence  or  evidence 
could  have  been  obtained,  then  they  might 
draw  inferences  from  the  absence  of  such 
witnesses.  The  statement  of  tbe  court  was 
made  to  apply  as  fully  to  one  party  as  to 
the  other.  Nothing  in  the  evidence  showed 
that  the  absent  witnesses  were  under  the 


control  of  one  party  more  than  the  other, 
or  that  their  wherealjouts  were  any  letter 
known  to  one  than  to  the  other.  For  aught 
tbat  appeared,  it  was  as  much  within  the 
power  of  respondent  as  of  appellant  to  pro- 
duce the  witnesses  or  their  testimony.  We 
think,  under  any  view  of  the  law  in  this 
matter,  that  the  instruction  did  not  be- 
come prejudicial  In  its  effect,  as  there  was  no 
evidence  upon  which  the  Jury  could  predicate 
a  finding  tbat  one  party  was  more  neglectful 
In  this  regard  than  tbe  other,  and  the  Jury 
could  not,  therefore,  draw  inferences  more 
strongly  against  one  than  tbe  other.  No  au- 
thorities are  cited  by  either  party  upon  this 
point;  but  we  are  satisfied  that.  If  there 
was  any  technical  error  In  the  instruction 
when  considered  as  a  whole,  it  was  harm- 
less for  the  reasons  above  stated. 
The  Judgment  Is  affirmed. 

MOUNT  and  FULLBRTON,  JJ.,  concur, 

BOOT  and  DUNBAR,  JJ.  We  think  the 
instruction  complained  of  erroneous,  but 
not  prejudicial  under  the  evidence  and  factt 
of  this  case.    We  concur  In  tbe  result. 

RUDKIN,  J.  I  dissent.  As  stated  in  the 
majority  opinion,  "nothing  in  the  evidence 
showed  that  the  absent  witnesses  were  under 
tbe  control  of  one  party  more  than  tbe  other, 
or  that  their  whereabouts  were  any  better 
known  to  one  than  to  the  other,"  and  in  such 
case  there  is  no  inference  or  presumption  one 
way  or  the  other.  In  Scovill  v.  Baldwin,  27 
Onn.  316,  tbe  court  said:  "The  circumstance 
that  a  particular  person,  who  is  equally  with- 
in the  control  of  both  parties,  is  not  called 
as  a  witness,  is  too  often  made  the  subject 
of  comment  before  tbe  Jury.  Such  a  fact 
lays  no  ground  for  any  presumption  against 
either  party.  If  the  witness  could  aid  either 
party,  such  party  would  probably  produce 
him.  As  he  was  not  produced,  the  Jury  have 
no  right  to  presume  anything  in  respect  to 
his  knowledge  of  any  facts  In  the  case,  be- 
cause they  are  to  try  the  case  upon  the  facts 
shown  In  evidence,  and  upon  them  aione^ 
without  attempting  to  guess  at  what  might  be 
shown  if  particular  persons  were  produced 
by  the  parties."  To  the  same  effect,  see 
Haynes  v.  McRae,  101  Ala.  318,  13  South. 
270 ;  Crawford  v.  State,  112  Ala.  1,  21  South. 
214 ;  Nelms  v.  Steiner,  113  Ala.  562,  22  South. 
435 ;  Farmers'  Bank  v.  Worthington,  145  Ma 
91,  46  S.  W.  745;  DIel  v.  Mo.  Pac.  R.  C!o.,  37 
Mo.  App.  456 ;  Wood  T.  Agostlnes,  72  Vt.  61, 
47  Atl.  108;  Daggett  v.  Champlain  Mfg.  Co., 
72  Vt.  332,  47  Atl.  1081;  22  Amer.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  1262.  It  surely  cannot 
be  said  as  a  matter  of  law  that  a  litigant 
must  produce  every  witness  who  may  know 
anything  about  bis  cause,  or  incur  tbe  risk 
of  having  the  court  charge  the  Jury  that 
they  may  Indulge  in  presumption  against  him 
for  bis  failure  In  that  regard.  If  the  instruc- 
tion complained  of  Is  erroneous,  it  calls  for 
a  reversal,  unless  this  court  ean  say  beyond 
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peradrentnre  that  no  prejndlce  resulted  there- 
from ;  and  the  mere  fact  that  the  instruction 
was  made  applicable  to  both  parties  la  not 
decisive  on  that  question.  The  court  below 
evidently  concluded  that  one  or  other  of  the 
parties  failed  to  produce  witnesses,  else  the 
Instruction  would  not  have  been  given ;  and, 
If  the  court  so  concluded,  why  not  the  Jury? 
Can  It  be  said  to  a  moral  certainty  that  the 
}nry  did  not  conclude  that  the  obligation  to 
produce  these  witnesses  rested  upon  the  ap- 
pellant. In  whose  employ  they  were  at  the 
time  of  the  accident  complained  of?  I  am 
far  from  satisfied  that  such  was  not  the  case, 
and  I  therefore  dissent. 

CROW,  J.,  concurs  in  the  foregoing  dissent 


(«  Wash.  286) 

STEELE  St  al.  T.  LAWYER  et  at 
(Sapreme  Court  of  Washington.    Oct  8,  1907.) 

1.  BbOKERS   —    COUUIBSIONS    —   INTEREST       OF 

Bbokeb  in  Pctrchabe — Effect. 

One  procuring  a  corporation  in  which  he 
is  a  stocliholder  to  pnrcbase  real  estate  of  anoth- 
er is  not  entitled  to  commission  from  the  latter 
becanse  of  his  interest  in  the  purchase. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  8,  Brokers,  {  49.] 

2.  Sauk— EhiFLOTVENT. 

A  comj)any  sought  employment  as  agent  for 
a  commission  to  procure  a  purchaser.  It  was 
not  recognized  as  such,  and  was  informed  that 
a  part  of  the  premises  had  been  sold,  and  that 
an  option  contract  bad  been  given  for  the  bal- 
ance. Subsequently  it  wrote  the  owner  that  it 
had  a  party  in  view  whom  it  might  interest  in 
the  property,  "provided  we  could  get  an  option." 
The  owner  refused  to  give  an  option,  fixed  the 
price  per  acre  and  the  terms,  and  added:  "If 
you  can  do  anything  for  me  on  these  terms,  I 
shall  be  glad  to  hear  from  you."  The  company 
wrote:  "Our  people  will  pay  $25,000  net" 
The  owner  agreed  to  sell,  and  the  company  in 
transmitting  the  opinion  of  its  attorney  on  the 
abstract  referred  to  unpaid  taxes,  the  cost  of 
the  abstract,  and  a  claim  on  account  of  the  de- 
ficiency in  acreage,  witliout  making  any  reference 
to  a  commission.  Held,  that  the  company  was 
not  the  owner's  agent  to  procure  a  purchaser, 
though  it  accepted  a  commission  to  which  it 
was  not  entitled. 
S.  Pbincipai,  and  Aobrt— Natubk  of  Rbla.- 

noN. 

Agency  is  a  relation  founded  on  contract 
express  or  implied,  or  created  by  law,  by  virtue 
of  which  one  is  authorized  to  represent  and  act 
for  another  in  business  dealings  with  third  per- 
sons. 

[E3d.  Note.— For  cases  in  point,  see  Ceat  Dig. 
vol.  40,  Principal  and  Agent  {  1.] 

4.  Cancellation  of  Instbouents— Gbounds 

— SUFriCIENCT. 

An  owner  conveyed  to  a  purchaser,  a  cor- 
poration, procured  by  a  third  person.  The  own- 
er, though  not  knowing  that  the  third  person 
was  interested  in  the  purchase  as  a  stockholder, 
tiad  his  suspicions  aroused,  but  he  made  no  in- 
quiry. The  owner  and  the  third  person  dealt 
with  each  other  at  arms'  length,  and  the  lat- 
ter represented  the  purchaser,  if  anybody.  HM, 
that  the  owner  was  not  entitled  to  a  cancella- 
tion of  the  conveyance  on  the  ground  that  the 
third  person  was  his  agent  in  procuring  a  pur- 
chaser, and  was  interested  In  the  purchase. 

.\ppeal    from    Superior    Court,    Spokane 
County;  Ileury  L.  Kennan,  Judge. 


Action  b7  Isabells  R.  Steele  and  anotlier 
against  Jay  Lawyer  and  another,  partners 
as  the  Western  Trust  Sc  Investment  Compa- 
ny, and  others.  From  a  Judgment  for  cer- 
tain defendants,  plaintiffs  appeal.    Affirmed. 

Danson  &  Williams  and  Fred  H.  Moore; 
for    appellants.    Graves,    Klzer   &    GraTeih 

for  respondents. 

RUDKIN,  J.  Some  years  ago  the  plain- 
tiffs, who  are  residents  of  the  state  of  Mary- 
land, acquired  by  mortgage  foreclosure  a 
large  tract  of  wild  unplatted  land  in  the 
northern  part  of  the  city  of  Spokane.  The 
land  thus  acquired  was  rough  and  gravelly, 
covered  with  a  growth  of  scrub  pine,  and  fit 
only  for  townslte  purposes.  In  the  month  of 
February,  1005,  this  land  was  sold  to  tbe 
defendant  Lawyer  Land  Company.  At  tbe 
time  of  the  sale  the  streets  in  tlie  vicinity  of 
the  land  were  ungraded,  and  the  land  Itself 
was  without  water,  light,  or  street  car  serv- 
ice. Immediately  after  the  sale  the  land  was 
platted  Into  lots  and  blocks,  the  streets  grad- 
ed, a  water  supply  secured,  and  light  and 
street  car  facilities  obtained  at  a  considera- 
ble cost  to  tbe  purchaser.  Tbe  lots  were  ex- 
tensively advertised,  and  at  the  time  of  tbe 
commencement  of  this  action,  some  18  months 
after  the  sale,  the  greater  part  of  tbe  prop- 
erty had  been  sold,  and  tbe  purchaser  was 
in  a  fair  way  to  make  a  good  profit  on 
Ita  investment  The  present  action  was 
brought  to  rescind  the  sale  above  referred  to, 
to  recover  the  property  unsold,  and  for  an 
accounting  of  all  sums  received  on  account  of 
sales  made.  This  relief  was  sought  upon 
the  sole  ground  that  the  defendants  Lawyor 
and  Dalke,  partners  as  the  Western  Trust  & 
Investment  Company,  were  the  agents  of  the 
plaintiffs  in  negotiating  tbe  sale  to  the  de- 
fendant Lawyer  Land  Company,  and  were 
also  Interested  In  tbe  purchase  as  stockhold- 
ers in  the  purchasing  company,  which  latter 
fact  was  unknown  to  the  plaintiffs  at  tbe 
time  of  the  sale,  or  until  a  few  days  prior  to 
the  commencement  of  the  action.  Tbe  court 
below  denied  tbe  relief  prayed  for,  and  the 
plaintiffs  have  appealed. 

If  the  relation  of  principal  and  agent  did 
not  exist  between  the  appellants  and  the  re- 
spondents Western  Trust  &  Investment  Com- 
pany at  or  prior  to  the  time  of  the  sale  which 
tbe  appellants  are  now  attempting  to  rescind, 
the  Judgment  must  of  necessity  be  affirmed; 
and  we  will  first  address  ourselves  to  a  con- 
sideration of  that  question.  If  such  relation- 
ship existed,  it  was  created  by  or  resulted 
from  the  written  correspondence  between  tbe 
parties,  as  they  never  met  or  had  other  or 
further  dealings.  The  negotiations  leading 
up  to  the  sale  were  conducted  by  the  appel- 
lant Margaret  A.  Steele  on  the  part  of  the 
appellants,  and  largely  by  the  respondent 
Lawyer  on  the  part  of  the  Western  Trust  & 
Investment  Company;  but  for  convenience, 
we  will  bereatter  refer  to  the  parties  to  tbe 
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coireapondence  as  the  Rppellants  and  the 
Western  Trust   &  Investment  Company. 

Tbe  first  commanlcation  between  the  par- 
ties was  the  following  letter  from  the  Western 
Trast  &  Investment  Company  under  date  of 
September  30,  1903;  "We  note  that  you  are 
paying  taxes  on  N.  E.  14  of  S.  E.  V*  of  »ec. 
d  T  25  R  43.  •  •  •  We  have  a  party  that 
desires  to  purchase  6  or  10  acres  In  that 
vicinity,  and  hence  we  write  you  to  ascer- 
tain your  best  cash  price.  •  *  •  P.  S. 
Make  price  Including  a  5  per  cent,  com."  The 
answer  of  appellants,  under  date  of  October 
»>th,  was  as  follows:  "In  reply  to  your  let- 
ter of  inquiry  of  the  30tb  ultimo,  I  will  say 
that  it  is  not  our  desire  to  sell  ofT  the  best 
part  of  our  land  *  *  •  In  such  small  par- 
cels, but  we  are  offering  the  whole  of  the 
east  forty  in  one  lot.  Messrs.  H.  Bolster  & 
Co.  of  your  city  have  the  matter  in  charge  at 
present,  and  will  be  glad  to  answer  inqui- 
ries." Under  date  of  May  12, 1904,  the  appel- 
lants wrote:  "Last  October  i  received  a 
letter  of  inquiry  from  your  Arm  In  regard  to 
some  land  my  sister  and  I  own  north  of  Spok- 
ane. At  that  time  a  client  of  yours  wished  to 
buy  5  or  10  acres.  •  •  •  I  write  to  say  that 
the  land  Is  now  for  sale,  but  not  in  quite  such 
small  portions  as  you  asked  for  last  year. 
*  *  •  If  at  present  you  have  a  client 
wanting  such  land,  I  shall  be  glad  to  hear 
from  you."  This  letter  was  answered  under 
date  of  September  26th  an  follows:  "On  May 
12th,  you  wrote  us  regarding  the  N.  J/^  of  the 
S.  %  of  Sec.  6.  •  •  •  We  have  been  do- 
ing some  work  on  this  proposition,  and  now 
have  a  party  interested  in  the  proposition, 
and  think  we  can  make  a  sale.  Before  going 
more  fully  into  the  matter  with  our  client, 
we  would  like  to  liave  a  letter  from  you  giv- 
ing us  the  exclusive  sale  for,  say  sixty  days, 
and  stating  that  a  commission  of  ,"5  per  cent, 
will  be  allowed  us  for  making  the  sale.  If  you 
will  give  this  matter  your  prompt  attention. 
we  have  every  reason  to  believe  that  we  can 
make  the  deal  for  you  In  a  very  short  time." 
On  October  1st  the  appellant  replied  as 
follows:  "Your  letter  of  the  2t>th  ultimo  is 
at  hand,  and,  In  reply,  say  that  I  have  al- 
ready sold  the  east  40  acres  of  the  tract  to 
which  you  refer,  •  •  •  and  have  given 
an  option  on  the  remainder.  If  the  present 
option  should  fail  of  results,  and  if  another 
party  who  seems  anxious  to  buy  In  case  the 
remainder  of  the  land  is  again  on  the  mar- 
ket should  fall  to  purchase,  I  will  let  you 
know."  On  November  2.^d  the  Western 
Trust  &  Investment  Company  again  wrote: 
"You  wrote  us  on  Oct.  1st  that  you  would 
soon  know  whether  or  not  you  would  be  In  a 
position  to  place  vacant  property  north  of  the 
city  In  Sec.  6-25-43.  We  have  a  party  whom 
we  think  we  could  Interest  providing  we 
could  get  an  option."  The  above  was  an- 
swered by  the  appellants  under  date  of  No- 
vember .10th.  as  follows:  "In  reply  to  your 
letter  of  the  28d  inst..  I  will  say  that  110  acres 
of  our  land  in  section  C  remain  on  the  mar- 


ket. The  price  Is  $245  per  acre.  •  •  *  I 
am  not  in  a  x)osition  to  give  an  option  to  any 
one  now,  and  do  not  expect  to  give  one  at  all 
unless  It  be  for  a  very  short  time  to  close 
a  deal  that  has  been  previously  arranged.  If 
you  can  do  anything  for  me  on  these  terms, 
I  shall  be  glad  to  hear  from  you.  •  •  • 
The  price  I  now  quoted  (1245  per  acre)  is 
for  all  cash  or  half  cash,  and  the  rest  first 
mortgage  on  the  land."  On  December  5th  the 
Western  Trust  &  Investment  Company  again 
wrote:  "In  reply  to  yours  of  the  third 
[should  be  thirtieth]  ult,  will  say  that  we 
have  parties  who  will  buy  your  110  acres  in 
Sec.  «,  provided  you  will  make  some  small 
concessions  from  terms  as  stated  in  your  let- 
ter. You  offered  us  the  entire  150  acres  In 
May  last  at  $200  per  acre  since  then  you  have 
sold  the  best  40  acres,  and  now  ask  $245  for 
the  remainder.  This  is  more  of  an  advance 
than  conditions  will  warrant  but  to  cut  it 
short  our  people  will  pay  you  $25,000  net  for 
the  proi)erty,  but  will  require  a  little  time  to 
get  the  money  together.  •  •  «  We  can 
assure  you  that  this  Is  a  very  liberal  offer 
for  the  property,  and  feel  sure  that  you  can- 
not do  better.  *  •  •"  To  which  the  ap- 
pellants  replied  under  date  of  December  12th: 
"♦  •  •  The  figures  I  have  given  you  are 
the  best  we  can  do  on  the  land.  In  regard 
to  the  sixty  days  for  payment,  we  could  not 
give  so  much  unless  a  considerable  sum  was 
paid  down  as  an  evidence  of  good  faith. 
Otherwise  your  proposition  would  amount  to 
option  of  sixty  days,  which  we  are  not  pre- 
pared to  give.  I  shall  he  glad  to  hear  fur- 
ther from  you  If  your  clients  can  agree  to  our 
terms."  On  December  28th  the  Western 
Trust  &  Investment  Company  w^ired:  "Will 
you  give  us  to  Jany  twentieth  to  close  land 
deal  at  your  price.  Wire  answer."  On  De- 
cember 30th  the  appellants  answered  by  wire: 
"I  will  give  until  Jany  twentieth  to  close 
deal."  The  following  day  the  appellants 
-wrote:  "If  you  have  prospect  of  completing 
your  deal  by  the  time  set,  January  20th,  the 
deed  should  be  placed  in  escrow  without  de- 
lay. If  you  will  send  me  a  blank  form  for 
deed  Immediately  on  receipt  of  this  and  will 
tell  In  whose  name  to  draw  It,  •  *  •  I 
presume  that  you  intend  to  pay  the  whole  in 
cash."  This  letter  was  answered  by  the  West- 
em  Trust  &  Investment  Company  under 
date  of  January  6,  1903,  as  follows:  "In  re- 
ply to  yours  of  Dec.  81st,  will  say  that  we 
will  have  the  money  in  the  bank  to  close  deal 
on  or  before  the  20th,  but  cannot  yet  advise 
you  how  to  make  the  deed  for  the  reason  that 
our  clients  have  not  yet  decided  whether 
they- will  hold  title  to  the  property  as  a  cor- 
poration or  have  it  deeded  to  some  one  per- 
son. •  •  •  There  Is  no  doubt  about  otir 
I)eople  taking  the  property.  ♦  •  ♦"  On 
January  the  13th  the  appellants  wrote: 
"Yours  of  the  0th  Inst  at  hand.  I  have 
Just  written  Messrs.  Crow  &  Williams,  giv- 
ing them  directions  about  drawing  of  the 
mortgage  in  case  you  make  lialf  payment  in 
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that  way.  •  •  •  Tour  clients  will  soon 
have  to  make  up  their  minds  on  the  points 
you  mentioned  If  they  want  the  deed  In  bank 
by  the  20th  Instant"  On  January  the  20th 
the  Western  Trust  &  Investment  Company 
applied  for  an  extension  of  time  In  the  fol- 
lowing letter:  "We  regret  very  much  to  have 
to  Inform  you  that  we  have  not  been  able  to 
close  deal  on  your  land.  We  have  put  in  a 
lot  of  hard^work  on  this  proposition,  and 
have  $13,000  on  hand  to  put  Into  the  deal, 
but  other  parties  interested  have  been  slow 
in  reaching  a  decision  and  in  getting  their 
money.  However,  we  feel  certain  that,  If 
we  have  a  little  more  time,  we  can  dose  the 
deal  for  cash.  Our  Mr.  Lawyer  has  Just  had 
a  full  discussion  of  the  matter  with  Messrs. 
Crow  &  WilliamB,  and  they  are  writing  to 
you  to-day.  We  trust  that  you  will  under- 
stand our  position,  and  give  us  an  extension 
of  two  or  three  weeks.  •  •  •  Upon  re- 
ceipt of  this  letter,  please  wire  at  our  ex- 
pense the  best  you  are  willing  to  do  for  us, 
and,  unless  there  is  some  good  reason  for 
your  not  doing  so,  we  trust  you  will  grant 
UB  the  full  three  weeks.  We  will,  in  turn, 
guarantee  to  do  our  best  to  close  the  sale  in 
that  time,  and  hope  to  do  it  before."  This 
was  accompanied  by  a  letter  from  the  appel- 
lants' attorneys  recommending  the  extension, 
If  it  did  not  interfere  with  other  plans.  On 
January  26th  the  appellants  granted  the  ex- 
tension by  the  following  telegram:  "Extend 
option  three  weeks  from  January  twentieth. 
Afterward  higher  price."  On  February  6th 
a  deed  was  forwarded  to  the  appellants  for 
execution  by  their  attorneys,  with  the  name 
of  the  grantee  in  blank;  the  attorneys  In- 
forming them  in  the  letter  of  transmittal  that 
the  grantee  was  a  corporation  to  be  formed 
for  the  purpose  of  handling  the  property.  A 
postscript  was  later  added  to  the  letter,  say- 
ing that  the  name  of  the  grantee  corporation 
was  Lawyer  Land  Company,  and  that  the 
name  had  been  inserted  in  the  deed.  On  Feb- 
ruary 7th  the  Western  Trust  &  Investment 
Company  wired:  "Have  closed  deal.  Wil- 
liams sending  deed  to  you  to-day."  And  the 
next  day  wrote  as  follows:  "We  are  pleased 
to  inform  you  that  we  have  at  last  concluded 
arrangements  for  the  purchase  of  your  prop- 
erty, and  deed  was  forwarded  to  you  yester- 
day by  Mr.  Williams  of  Crow  &  Williams. 
We  hand  you  herewith  the  opinion  of  our 
attorney  on  the  title,  which  shows  the  taxes 
for  1004  unpaid;  also  some  old  city  taxes, 
both  of  which  you  can  arrange  to  have  paid 
out  of  the  purchase  price.  Also  In  your  in- 
structions to  the  bank  please  mention  that  the 
cost  of  the  abstract,  $18.00.  is  to  be  allowed. 
•  *  •  "  The  remainder  of  the  letter  relates 
to  a  deficiency  In  the  acreage,  and  is  not  ma- 
terial. This  letter  and  telegram  the  appel- 
lants answered  under  date  of  February  14th, 
as  follows:  "Your  letter  of  the  8th  lust,  in- 
closing the  opinion  of  your  attorneys  reached 
me  this  morning.  Last  night  I  received  a 
letter  from  Mr.  WilUauis  inclosing  the  deed 


for  oar  signatures.  Ton  doubtless  remember 
that,  when  I  offered  you  the  land  at  $245  per 
acre,  the  year  was  still  1004,  and  so  the  taxes 
were  not  due.  They  will  not  become  delin- 
quent, as  you  are  aware,  until  the  Slst  of 
May  next  •  ♦  ♦  In  offering  the  laod  to 
you,  I  figured  110  acres  at  $245,  or  $26,960  as 
you  have  stated  In  the  deed,  allowing  you  5 
per  cent  commission,  and  no  deductions  ex- 
cept the  amount  of  the  abstract  If  you  are 
willing  to  give  this  amount  the  deed  will  be 
forwarded  to  the  Traders'  National  Bank.  If 
you  do  not  wish  to  pay  so  much,  there  is  no 
compulsion  upon  you  to  take  it  I  am  willing 
to  risk  holding  It  for  a  higher  price.  *  •  »■• 
The  instructions  to  the  appellants'  bankers 
relating  to  the  delivery  of  the  deed  were  as 
follows:  "•  *  •  The  Inclosed  deed  Is  to  be 
delivered  to  Mr.  Jay  Lawyer  of  the  Western 
Trust  &  Investment  Co.,  Jamison  Blk.,  Spok- 
ane, on  the  following  conditions:  He  is  to 
pay  $26,950  (as  mentioned  in  deed)  less  5 
per  cent,  commission  and  less  also  $18  for 
abstract.  That  is  he  is  to  pay  a  net  sum  of 
$25,584.50.  Besides,  he  Is  to  show  you  tax 
receipts  for  1004  taxes.  •  •  •  Mr.  Lawyer 
understood  that  this  is  the  condition,  we  hav- 
ing refused  to  reduce  our  purchase  price  by 
these  amounts.  ♦  •  •"  Other  brief  eom- 
municatlons  between  the  parties  have  no 
bearing  on  the  question  under  consideration. 
Did  the  foregoing  correspondence  create 
an  agency  betwe^i  the  appellants  and  the 
Western  Trust  &  Investment  Company?  It 
may  be  that  the  application  to  extend  the 
time  for  consummating  the  sale  was  made  in 
bad  faith,  to  permit  the  Hen  for  1904  taxes 
to  attach.  The  Western  Trust  &  Investment 
Company  may  have  accepted  and  retained  a 
commission  they  were  not  entitled  to  either 
as  a  matter  of  contract  or  as  a  matter  of 
law,  and  the  subsequent  attempt  to  recover 
back  a  'i)art  of  the  purchase  price  on  account 
of  a  deficiency  on  the  acreage  may  have  been 
unwarranted;  but  the  question  bere  is  one 
of  agency,  not  of  honesty  or  fair  dealing. 
In  the  first  letters  that  passed  between  the 
parties  the  Western  Trust  A  Investment 
Company  undoubtedly  sought  employment  as 
agents  for  the  appellants,  and  expressly  re- 
ferred to  their  commission  of  5  per  cent, 
but  they  never  were  appointed  or  recognized 
as  agents,  and  on  October  1,  1904,  were  in- 
formed that  40  acres  of  the  land  had  already 
been  sold,  and  that  an  option  had  been  given 
for  the  remainder.  The  negotiations  which 
culminated  in  the  sale  to  the  Lawyer  Land 
Company  commenced  with  the  letter  of  No- 
vember 23,  1904,  wherein  the  Western  Trust 
&  Investment  Company  wrote  that  they  had 
a  party  in  view  whom  they  thought  they 
could  Interest  In  the  property,  "providing  we 
could  get  an  option."  Whether  the  option 
was  to  run  to  the  Western  Trust  &  Invest- 
ment Company  or  to  the  intending  purchaser 
1«  a  matter  open  to  conjecture.  The  appel- 
lants replied  to  this,  fixing  their  price  at 
$245  per  acre,  refusing  the  option,  and  add* 
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Ing;  "If  yon  can  do  anything  for  me  on 
these  terms,  I  shall  be  glad  to  hear  from 
you."  This  expression,  and  the  subsequent 
aa:eptance  of  a  commission  by  the  Western 
Trust  &  Investment  Company,  are  the  only 
facts  or  circumstances  in  the  record  tending 
in  the  remotest  way  to  substantiate  the  claim 
of  agency.  The  matter  of  the  commission 
■we  will  refer  to  later.  In  their  letter  of 
December  5th  the  Western  Trust  &  Invest- 
ment Company  said:  "To  cut  it  short,  our 
people  will  pay  you  $25,000  net  for  the  prop- 
erty." This  offer  would  seem  to  preclude 
a  claim  for  commission  or  a  claim  of  agency, 
and  the  reply  of  the  appellants  that  $245 
per  acre  already  fixed  was  the  best  they 
could  do  should  also  be  construed  as  a  net 
offer.  In  fact,  the  entire  correspondence  sbows 
that  the  appellants  and  the  Western  Trust 
&  Investment  Company  were  dealing  at  arms' 
length,  and  that  the  latter  represented  the 
purchase,  if  anybody.  Thus,  in  their  letter 
of  February  14,  1905,  the  appellants  say  to 
the  respondent  Lawyer:  "If  you  do  not  wish 
to  pay  so  much,  there  is  no  compulsion  upon 
you  to  take  it.  We  are  willing  to  risk  hold- 
ing it  for  a  higher  price."  In  their  letter 
to  their  bankers  they  say:  "The  inclosed 
deed  is  to  be  delivered  to  Mr.  Jay  Lawyer 
of  the  Western  Trust  &  Investment  Co., 
Jamison  Blk.,  Spokane,  on  the  following  con- 
ditions: He  Is  to  pay  $26,950  (as  mentioned 
in  deed)  less  5  per  cent,  commission  and  less 
also  $18.00  for  abstract.  That  he  is  to  pay  a 
net  sum  of  $25.5S4.50.  Besides,  he  Is  to 
show  yon  tax  receipt  for  1904  taxes.  Mr. 
Lawyer  understood  that  this  is  the  condi- 
tion, we  having  refused  to  reduce  our  pur- 
chase price  by  these  amounts." 

Now,  as  to  the  acceptance  of  the  commis- 
sion on  the  sale  by  the  Western  Trust  & 
Investment  Company.  In  the  first  place, 
they  were  clearly  not  entitled  to  a  commis- 
sion as  a  matter  of  law,  because  of  their 
interest  In  the  purchase.  In  the  second  place, 
in  our  opinion  they  were  not  entitled  to  a 
commission  as  a  matter  of  contract;  and, 
while  their  subsequent  conduct  in  accepting 
a  commission  Is  in  a  measure  Inconsistent 
with  their  statement  that  they  expected 
none,  yet  we  think  that  statement  is  fully 
borne  out  by  the  testimony.  In  their  letter 
transmitting  the  opinion  of  their  attorney  on 
the  abstract,  they  referred  to  the  taxes  of 
1904,  the  old  city  taxes,  the  cost  of  the  ab- 
stract, and  the  claim  on  account  of  a  defi- 
ciency In  acreage,  but  made  no  reference  to  a 
commission,  and  no  provision  whatever  was 
made  for  its  payment.  From  all  the  circum- 
stances, therefore,  we  are  constrained  to  hold 
that  the  Western  Trust  &  Investment  Com- 
pany were  not  entitled  to  a  commission  as  a 
matter  of  law  or  contract  and  expected  none. 
Its  subsequent  acceptjince  is  a  circumstance 
ngnlnst  them;  but  an  agency  existed  or  did 
not  exist  pending  the  negotiations  for  the 
sale,  and  could  neither  be  created  nor  .ib- 
rogated    by    what    subsequently    transpired. 

01  P.-C1 


"Agency  Is  a  legal  relation,  founded  upon  the 
express  or  Implied  contract  of  the  parties, 
or  created  by  law,  by  virtue  of  which  one 
party — the  agent — is  employed  and  authoriz- 
ed to  represent  and  act  for  the  other — the 
principal — in  business  dealings  with  third 
I)ersons.  The  distinguishing  features  of  the 
agent  are  his  representative  character  and 
his  derivative  authority."  Mecbem  on  Agency, 
{  1.  We  fail  to  see  a  single  element  of  such 
relationship  in  the  record  before  us.  The 
Western  Trust  &  Investment  Company  may 
not  have  informed  the  appellants  in  so  many 
words  that  they  were  Interested  in  the  pur- 
chase, and  the  appellants  may  not  have 
known  of  such  Interest  to  a  moral  certainty ; 
but  their  suspicions  were  aroused,  and  they 
made  no  inquiry,  for  the  all-sufliclent  rea- 
son that  at  that  time  they  did  not  care.  The 
appellants  concede  that  loose  expressions  in 
the  correspondence  militate  against  their 
present  claims,  and  we  can  find  nothing  but 
loose  expressions  in  their  favor.  Ordinarily 
a  court  of  equity  will  not  seize  upon  mere 
loose  expressions  for  the  sole  purpose  of  en- 
abling parties  to  reap  where  they  have  not 
sown. 

There  is  no  error  In  the  record,  and  the 
judgment  is  affirmed. 

HADLEY,  C.  J.,  and  FULLEKTON,  DUN- 
BAR, and  BOOT,  JJ.,  concur.  CROW,  J., 
took  no  part 


COLUMBIA  CANAL  CO.  V.  BENHAM. 
(Supreme  Court  of  Washington.    Oct.  7,  1907.) 

CouBTS— State    Cotjbts— Jurisdiction— Pcb- 

uo  Lands. 

A  state  court  has  no  jurisdiction  to  enjoin 
defendant  from  proceeding  to  obtain  title  to 
public  lands,  for  which  he  has  filed  an  entry  in 
the  proper  land  office,  and  to  require  him  to  file 
a  relinquishment  of  his  cinimB  thereto  and  to 
appoint  a  commissioner  to  file  a  relinquishment 
on  defendant's  failure  to  do  so ;  the  court  being 
powerless  to  grant  relief  until  the  title  passes 
from  the  government. 

rE5d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  i  1333.] 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  Judge. 

Action  by  the  Colmubia  Canal  Company 
against  W.  L.  Benham.  Prom  a  decree  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Jesse  A.  Frye,  for  appellant  Shank  & 
Smith,  for  resiwndent 

RUDKIN,  J.  This  Is  an  appeal  by  the 
defendant  from  the  following  decree  entered 
against  him  in  tlie  court  below:  "It  is 
hereby  ordered,  adjudged,  and  decreed  that 
the  defendant  be,  and  he  hereby  Is,  restrain- 
ed and  enjoined  from  proceeding  further  In 
any  manner  whatever,  In  person  or  by  agent 
or  attorney,  to  obtain  title  to  the  northwest 
quarter  (N.  W.  %)  of  section  ten  (10),  In 
township  seven  (7)  north,  range  thirty-one 
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(31)  east,  in  Walla  Walla  county,  Wasblng- 
tlon,  whether  under  his  entry  of  the  said 
land  as  desert  land,  filed  in  the  United 
States  Land  OtHce,  at  Walla  Walla,  AVash- 
ington,  on,  to  wit,  August  2,  190G,  or  other- 
wise, and  that  defendant,  his  agents,  or  at- 
torneys and  each  of  them  be,  and  they  here- 
by are,  forbidden  and  enjoined  from  taking 
any  steps  in  the  matter  of  the  said  entry  or 
any  other  proceedings  in  the  laud  office  of 
the  United  States  in  wnnectlon  with  the  said 
land,  save  and  except  only  as  hereinafter  di- 
rected. And  it  is  further  ordered  and  de- 
creed that  the  defendant  do  forthwith  file, 
or  cause  to  be  filed,  In  the  United  States 
Land  Office  at  Walla  AValla,  Washington,  a 
relinquishment  of  alt  claims  to  said  land  and 
the  whole  thereof,  and  that,  in  the  event  of 
his  failure  so  to  do  within  twenty  (20)  days 
from  this  date,  Heber  M.  Hoyt,  Esquire,  a 
member  of  the  bar  of  this  court,  who  18 
hereby  appointed  commissioner  for  the  pur- 
pose, shall  forthwith,  In  the  name  and  as 
the  act  of  said  defendant,  execute  such  re- 
linquishment in  due  and  proper  form,  and 
cause  the  same  to  be  filed  in  said  land  oflBce, 
with  certified  copies  of  findings,  conclusions, 
and  decree.  But  such  relinquishment  by  the 
commissioner  shall  not  of  itself  relieve  the 
defendant  from  making  relinquishment  in 
person  as  hereinabove  ordered." 

In  view  of  the  conclusion  we  have  reached 
on  the  question  of  the  court's  authority  to 
enter  such  a  decree,  we  deem  it  unnecessary 
to  make  a  further  statement  of  the  case,  ex- 
cept to  say  that  the  lands  described  In  the 
decree  are  public  lands  of  the  United  States, 
and  the  appellant  has  made  entry  thereof 
under  the  provisions  of  the  desert  land  act 
In  the  proper  land  oflSce.  Notwithstanding 
the  innumerable  attempts  that  have  been 
made  through  the  courts  to  control  the  ac- 
tion of  the  land  department  in  disposing  of 
the  public  domain,  the  respondent  has  been 
unable  to  cite  a  single  precedent  for  such  a 
decree;  and,  after  an  exhaustive  examination 
of  the  authorities,  this  court  has  been  equal- 
ly unsuccessful.  We  are  satisfied,  however, 
that  the  authority  to  enter  the  decree  has 
been  repeatedly  denied  by  the  Supreme  Court 
of  the  United  States  In  analogous  cases.  In 
Marquez  v.  Frisble,  101  U.  S.  473.  25  L.  Ed. 
800,  the  court,  speaking  through  Mr.  Justice 
Miller,  said:  "It  plainly  appears  from  this, 
first,  that  defendants  had  not  the  legal  title; 
second,  that  it  was  in  the  United  States; 
and,  third,  that  the  matter  was  stiir  in  fieri, 
and  under  the  control  of  the  land  officers. 
Nothing  In  record  of  the  case  before  us  gives 
evidence  that  any  further  steps  In  that  de- 
partment have  been  taken  in  the  case.  We 
have  repeatedly  held  that  the  courts  will 
not  interfere  with  the  oflScers  of  the  gov- 
ernment while  in  the  discharge  of  their  duty 
In  disposing  of  the  public  lands,  either  by 
Injunction  or  mandamus.  Litchfield  v.  Reg- 
ister and  Receiver.  9  Wall.  (U.  S.)  n7a.  19  L. 
Ed.  681;  Gaines  v.  Thompson,  7  Wall.  (U. 


S.)  347,  19  L.  Ed.  C2;  Secretary  v.  McGarra- 
han,  9  Wall.  (U.  S.)  298,  19  L.  Ed.  579.  And 
we  think  It  would  be  quite  as  objectionable 
to  permit  a  state  court,  while  such  a  ques- 
tion was  under  the  consideration  and  with- 
in the  control  of  the  executive  departments, 
to  take  jurisdiction  of  the  case  by  reason 
of  their  control  of  the  parties  concerned,  and 
render  decree  in  advance  of  the  action  of 
the  government,  which  would  render  its  pat- 
ents a  nullity  when  Issued.  After  the  United 
States  has  parted  with  Its  title,  and  the  In- 
dividual has  become  vested  with  it,  the  equi- 
ty subject  to  which  he  holds  It  may  be  en- 
forced, but  not  before.  Johnson  v.  Towsley, 
13  Wall.  (U.  S.)  72,  20  L.  Ed.  485;  Shepley 
V.  Cowan,  91  U.  S.  330,  23  L.  Ed.  424.  The 
doctrine  of  this  case  has  been  reaffirmed  in 
many  subsequent  cases  in  the  same  court. 
United  States  v.  Schurz,  102  U.  S.  378.  2S 
L.  Ed.  167;  Carrick  v.  I>amar,  116  U.  S.  423, 
6  Sup.  Ct.  424,  29  L.  Ed.  C77;  Cruiekshank  v. 
Bidvvell,  176  U.  S.  73,  20  Sup.  Ct.  280.  44  L. 
Ed.  377;  KIrwIn  v.  Murphy,  189  U.  S.  3.5,  23 
Sup.  Ct.  599,  47  L.  Ed.  698;  Cosmos  Explora- 
tion Co.  T.  Gray  Eagle  Oil  Co.,  190  U.  S. 
301,  23  Sup.  Ct.  092.  24  Sup.  Ct.  860.  47  L. 
Ed.  1064:  Humblrd  v.  Avery.  195  U.  S.  480, 
25  Sup.  Ct.  123,  49  L.  Ed.  286;  Oregon  v. 
Hitchcock,  202  U.  S.  60,  26  Sup.  Ct  568.  50 
L.  Ed.  935.  To  the  same  effect,  see  Casey  v. 
Vassor  (C.  C.)  50  Fed.  258;  Forbes  v.  Drls- 
coll.  4  Dak.  336,  31  N.  W.  633;  Vantongercn 
V.  Hetfernan,  5  Dak.  180,  38  N.  W.  52;  Hays 
V.  Parker,  2  Wash.  Ter.  198,  3  Pac.  901.  In 
McCord  V.  Hill,  104  Wis.  457,  80  N.  W.  735. 
tlie  court  said:  "It  Is  only  after  the  United 
States  has  parted  with  Its  title  and  the  in- 
dividual has  become  vested  with  it  that  the 
equities  on  which  he  holds  It  may  he  enforc- 
ed, and  not  before.  ♦  •  »  Such  being  the 
law,  a  complaint  which  seeks  to  hare  the 
court  adjust  equities  between  rival  claim- 
ants to  government  land  is  fatally  defective 
If  it  fails  to  show  that  the  title  lias  become 
vested  in  the  Individual  against  whom  It  is 
sought  to  enforce  supposed  equities." 

In  Sims  V.  Morrison,  02  Minn.  341,  100  N. 
W.  88,  the  court  said:  "The  rule  applies 
with  greater  force  to  the  case  at  bar,  for 
here  the  legal  title  to  the  land  Is  in  the 
general  government,  with  no  certainty  that 
It  win  ever  become  vested  In  defendants, 
and  tlie  rights  of  both  are  purely  equitable. 
The  government  has  the  paramount  and  sole 
authority  to  dispose  of  Its  lands,  and,  un- 
til It  parts  with  and  conveys  its  title,  the 
courts  are  powerless  to  aid  litigants  in  con- 
troversies affecting  or  involving  individual 
claims  thereto."  So  far  as  we  have  been 
able  to  discover,  there  is  no  dissent  from 
these  views.  The  right  of  the  respondent  to 
maintain  this  action  must  rest  upon  some 
equity  it  has  or  claims  in  the  land  sought  to 
be  entered,  wliich  is  now  public  land  of  the 
United  States.  If  it  has  such  an  eciulty— 
and  upon  that  question  we  express  no  opin- 
ion—the courts  are  powerless  to  grant  relief 
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until  the  title  passes  from  the  general  gov- 
erniueut.  The  respondent  cites  the  case  of 
Rader  v.  Stubblefleld  from  this  court,  re- 
ported in  80  Pac.  560,  in  support  of  Its  con- 
tention. The  difference  between  enjoining 
the  prosecution  of  an  action  inter  partes  in 
another  court,  and  enjoining  the  prosecution 
of  a  claim  for  public  land  before  the  special 
tribunal  charged  with  the  administration  of 
the  public  land  laws,  Is  apparent.  The  Judg- 
ment api)ealed  from  was  in  excess  of  the 
Jurisdiction  of  the  court,  and  is  without  war- 
rant or  authority  in  law. 
Reversed  and  remanded. 

HADLET.     C.     J.,     and     FULLBRTON, 
CROW,  DUNBAR,  and  ROOT.  JJ.,  concur. 


SPENCER  T.  KEES,  Superintendent  State 

Penitentiary. 

(Supreme  Court  of  Washington.    Oct  8,  1907.' 

1.  PABDON  — STATUTBS  — A0THOBITT   0»  GOV- 
EBNOB. 

Const,  art.  3,  II  9,  vests  the  pardooing  pow- 
er in  the  Governor  under  such  restriotions  as 
nia.v  be  prescribed  by  law.  BallinKer'g  Ann. 
Codes  &  St.  8  0097.  authorizes  the  granting  of 
a  pardon  undpr  such  conditions  and  witli  such 
restrictions  and  limitations  as  the  Governor  may 
think  proper,  and  provides  that  he  may  issue 
his  warrant  to  all  proper  officers  to  carry  into 
effect  such  pardon  or  commutation,  which  war- 
rant shaii  DP  obeyed  and  executed  instead  of 
the  sentence,  if  any.  originally  given.  No  other 
regulations  or  restrictions  have  been  prescribed 
by  law,  nor  any  other  method  provided  for  de- 
terminint;  when  the  conditions  of  a  pardon  have 
been  broken.  Held,  that  the  provision  that  the 
Governor  may  issue  hia  warrant  to  carry  the 
pardon  into  effect  nrovides  a  method  for  the  rev- 
ocation of  the  pardon  for  breach  of  conditions, 
and  is  not  limited  to  affording  a  method  of  re- 
lease of  the  person  pardoned. 

2.  .Same— Conditions. 

TTnder  Const,  art.  3.  J  9,  vesting  the  par- 
doning power  in  the  Governor  under  such  re- 
strictions as  may  be  prescribed  by  law,  the 
Governor  has  power  to  grant  pardons  on  any 
conditions  capable  of  performance  which  are 
neither  illegal  nor  immoral. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37.  Pardon,  §S  4,  6%,  8.J 

3.  Same  —  Breach  of  Conditions  —  Revoca- 
tion. 

AMiere  the  Governor  issued  a  conditional 
pardon  to  petitioner,  the  Governor  was  author- 
ized to  enforce  tlie  performance  of  the  condi- 
tions, and  to  issue  his  warrant  revoking  the  par- 
don, according  to  its  terms,  on  a  breach  of  con- 
ditions. 

fBd.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  .37,  Pardon,  i  31.] 

4.  Habeas  Corpus — Burden  of  Proof. 

Where  a  conditional  pardon  was  revoked 
by  the  Governor  for  alleged  breach  of  the  con- 
ditions, the  court  was  authorized  in  a  habeas 
corpus  proceeding  to  place  tlie  burden  on  the 
state  of  showing  the  violation  of  such  condi- 
tions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Hal)eas  Corpus,  S  78.] 

5.  Same— Appeal— JIoDE  of  Trial. 

A  habeas  corjius  proceeding  lieing  triable 

de  novo  on  appeal,  the  order  will  not  be  reversed 

because  of  the  improper  admission  of  evidence. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 

vol.  25,  Uabeas  Corpus,  i  1I4.J 


6.  Same  —  Pardon  —  Conditions  —  Breach 

— Evidence. 

Petitioner  was  pardoned  Ijecause  of  his  In- 
valid condition,  on  condition  that  he  he  cared 
for  and  supported  by  his  relatives  so  long  as  he 
lived,  and  that  he  be  placed  in  the  care  and 
surveillance  of  a  certain  doctor.  He  remained 
with  his  relatives  not  more  than  two  or  three 
days  after  release,  and  they  did  not  provide  for 
or  support  him.  He  supported  himself,  smd 
was  married  shortly  before  his  rearrest.  On 
revocation  of  the  pardon,  it  was  also  shown  that 
he  frequented  houses  of  prostitution  and  saloons, 
and  often  Ijeonme  intoxicated.  Held  sufficient  to 
show  a  breach  of  the  conditions  of  the  pardon. 

Rudkin,  Dunbar,  and  Fullerton,  JJ.,  dissent- 
ing in  part. 

Appeal  from  Superior  Court,  Walla  Walla 
Covmty;   Thos.  II.  Brents,  Judge. 

Habeas  corpus  on  petition  of  Edward 
Spencer  against  A.  Frank  Kees,  superintend- 
ent of  the  state  penitentiary.  From  an  order 
remanding  petitioner  to  custody,  he  appeals. 
Affirmed. 

John  H.  Pedigo  and  Garrecht  &  Dunphy, 
for  appellant.  John  D.  Atkinson,  E.  C.  Mac- 
donald.  Otto  W.  Bupp,  and  Lester  S.  Wilson, 
for  respondent. 

MOUNT,  J.  This  appeal  Is  from  an  order 
in  habeas  corpus  i-efusing  to  discbarge  the 
appellant  from  prison.  On  June  4,  1903,  the 
appellant,  having  been  convicted  of  murder 
Id  the  second  degree,  was  sentenced  by  the 
superior  court  for  Spokane  county  to  Im- 
prisoiuueut  in  the  penitentiary  for  the  term 
of  13  years.  He  was  thereu|)on  Incarcerated 
In  the  penltentlar}-.  On  May  8,  1905,  the 
Governor  granted  a  conditional  pardon  which, 
after  reciting  the  facts  above  stated,  is  as 
follows:  "Whereas,  It  has  been  represented 
to  me  by  Dr.  Yancy  C.  Blalock,  physician  at 
the  said  penltentiarj-,  that  the  said  Edward 
fencer  is  an  invalid,  is  failing  in  health, 
and  cannot  live,  which  statement  is  indorsed 
by  Hon.  Jesse  T.  Mills,  chairman  of  the  state 
board  of  control,  who  also  recommends  the 
granting  of  executive  clemency  to  tlie  said 
Edward  Spencer,  now,  therefore,  I,  Albert  E. 
Mead,  Governor  of  the  state  of  Washington, 
by  virtue  of  the  authority  In  me  vested,  do 
hereby  pardon  the  said  Edward  Spencer,  on 
the  condition  and  understanding  tliat  he  be 
placed  immediately  under  the  care  and  surveil- 
lance of  Dr.  Yancy  C.  Blalock,  who  shall  re- 
port hnmediately  to  the  governor  any  violation 
of  the  conditions  on  which  this  pardon  Is 
granted,  and  on  further  condition  that  the 
i-elatlves  of  the  said  Edward  Spencer  provide 
for  and  support  him  so  long  as  he  shall  live, 
and  that  failure  on  their  part  so  to  do,  or  on 
the  part  of  the  said  Edward  Spencer  to  re- 
main with  tliem  and  under  the  surveillance 
of  the  said  Dr.  Yancy  C.  Blalock  shall  cause 
the  revocation  of  this  pardon  and  the  re- 
commitment of  the  said  Edward  Spencer  to 
the  penitentiary  to  serve  out  tlie  remainder 
of  his  term  according  to  the  sentence  Imposed 
on  him  by  the  court  hereinbefore  mentioned. 
And  I  hereby  authorize  the  superintendent 
of  the  penitentiary  to  liberate  the  said  Ed- 
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ward  Spencer  on  the  conditions  named  here- 
in." The  terms  and  conditions  of  this  pardon 
■were  accepted  by  Spencer,  and,  in  pursuance 
thereof,  he  was  released  from  the  penitentiary 
on  May  14,  1905.  Thereafter,  on  May  16, 
1906,  the  Goyernor  revoked  the  conditional 
pardon  by  Issuing  under  his  hand  and  the 
seal  of  state  his  declaration  as  follows:  "To 
all  of  whom  these  presents  shall  come,  greet- 
ing: Whereas,  on  the  eighth  day  of  May,  1905, 
a  conditional  pardon  was  granted  to  Edward 
Spencer,  a  prisoner  In  the  state  penitentiary, 
on  representations  made  to  the  Governor  that 
the  said  Edward  Spencer  was  an  Invalid  In 
an  advanced  stage  of  consumption,  who  could 
live  but  a  short  time,  that  his  friends  and 
relatives  living  in  the  county  of  Walla  Walla 
stood  ready  to  receive  and  care  for  him,  and 
that  his  condition  was  such  that  it  would  be 
but  an  act  of  common  humanity  to  permit 
him  to  leave  the  prison  so  that  he  might  die 
outside  of  Its  walls.  And,  whereas,  the  condi- 
tions of  the  said  conditional  pardon  as  set 
forth  therein  were  as  follows,  to  wit:  'That 
he  (the  said  Edward  Spencer)  be  placed  im- 
mediately under  the  care  and  surveillance  of 
Dr.  Yancy  C.  Blalock,  who  shall  report  im- 
mediately to  the  Governor  any  violation  of 
the  conditions  on  which  this  pardon  is  grant- 
ed, and  on  the  further  condition  that  the 
relatives  of  the  said  Edward  Spencer  provide 
for  and  support  him  so  long  as  he  shall  live, 
and  that  failure  on  their  part  so  to  do,  or 
on  the  part  of  the  said  Edward  Spencer  to 
remain  with  them  and  under  the  surveillance 
of  the  said  Dr.  Taney  C.  Blalock,  shall  cause 
the  revocation  of  this  pardon  and  the  recom- 
mitment of  the  said  Edward  Spencer  to  the 
penitentiaiy  to  serve  out  the  remainder  of  his 
term  according  to  the  sentence  Imposed  on 
blm  by  the  court  hereinbefore  mentioned.' 
And,  whereas,  the  said  Edward  Spencer  has 
violated  each  and  every  one  of  the  above- 
mentioned  conditions,  thereby  rendering  the 
conditional  pardon  null  and  void:  Now, 
therefore,  I,  Albert  B.  Mead,  Governor  of  the 
state  of  Washington,  by  virtue  of  the  au- 
thority In  me  vested,  do  hereby  revoke  and 
cancel  the  conditional  pardon  granted  to  the 
said  Edward  Spencer,  and  by  these  presents 
do  order  and  direct  the  superintendent  of  the 
state  penitentiary  to  apprehend  the  said  Eld- 
ward  Spencer,  and  return  him  forthwith  to 
the  state  penitentiary  to  serve  out  the  re- 
mainder of  his  term  according  to  the  sentence 
imposed  on  him  by  the  judge  of  the  superior 
court  of  the  state  of  Washington  In  and  for 
the  county  of  Spokane  on  the  4th  day  of 
June,  1903."  In  pursuance  of  this  revocation 
of  pardon,  the  superintendent  of  the  peniten- 
tiary apprehended  the  appellant  and  im- 
prisoned him  in  the  penitentiary.  Appellant 
thereupon  applied  to  the  superior  court  for 
Walla  Walla  county  for  a  writ  of  habeas  cor- 
pus, alleging  his  original  conviction  and  sen- 
tence and  the  conditional  pardon  as  above 
stated,  and  his  release  thereunder,  that  he 
had  complied  with  all  the  terms  thereof,  and 


that  the  respondent  wrongfully  and  without 
authority  detains  the  appellant  In  custody. 
The  writ  was  issued,  and,  for  a  return  there- 
to, the  respondent  alleged  the  revocation  of 
the  conditional  pardon,  for  the  reason  that 
all  the  conditions  thereof  had  been  violated, 
and  also  alleged  that  the  pardon  was  void 
because  It  was  obtained  by  fraudulent  rep- 
resentations. Appellant  moved  to  strike  out 
of  the  return  the  allegations  relating  to  the 
violation  of  the  conditions  of  the  pardon  and 
the  allegations  of  fraud.  This  motion  was 
overruled  by  the  court  Appellant  then  de- 
nied the  allegations  of  the  return,  and,  upon 
these  issues,  the  cause  was  tried  to  the  court 
without  a  Jury,  appellant's  demand  for  a 
jury  being  denied.  The  court  ruled  that  the 
burden  of  proof  was  upon  the  state  to  show 
that  appellant  bad  violated  the  terms  of  the 
pardon.  After  hearing  the  evidence  the 
court,  without  making  any  findings  of  fact, 
denied  the  application  for  discharge,  and  re- 
manded the  appellant  to  the  custody  of  the 
superintendent  of  the  penitentiary  to  serve 
out  his  original  sentence.  This  appeal  is 
prosecuted  from  that  order. 

It  Is  argued  by  counsel  for  appellant  that 
the  court  erred  In  refusing  to  strike  out  the 
allegations  in  the  return  to  the  writ,  to  the 
effect  that  the  conditions  of  the  pardon  bad 
been  violated  and  that  the  pardon  was  pro- 
cured by  fraud,  for  the  reason  that  questions 
of  this  character  cannot  be  tried  on  an  ap- 
plication for  habeas  corpus.  This  raises  the 
question  whether  the  Governor  was  authoris- 
ed to  issue  his  warrant  declaring  the  condi- 
tional pardon  void  and  ordering  the  appellant 
to  be  again  taken  Into  custody  without  giv- 
ing the  appellant  an  opportunity  to  be  heard. 
The  Constitution,  at  section  9,  art  3,  vesta 
the  pardoning  power  In  the  Governor  "under 
such  regulations  and  restrictions  as  may  be 
prescribed  by  law."  Section  6997,  Balllnger's 
Ann.  Codes  &  St,  provides  that.  In  all  cases 
in  which  the  Governor  is  authorized  to  grant 
pardons,  he  may  grant  a  pardon  under  such 
conditions  and  with  such  restrictions  and 
under  such  limitations  as  he  may  think  prop- 
er, "and  he  may  Issue  his  warrant  to  all  prop- 
er officers  to  carry  Into  efTect  such  pardon 
or  commutation,  which  warrant  shall  be  obey- 
ed and  executed  Instead  of  the  sentence.  If 
any,  which  was  originally  given."  No  other 
reg^ulatlons  or  restrictions  have  been  pre- 
scribed by  law,  and  no  other  method  has  been 
provided  for  determining  when  the  conditions 
of  a  pardon  have  been  broken.  The  appellant 
Insists  that  the  provision  that  the  Governor 
may  issue  his  warrant  to  carry  such  pardon 
into  effect  refers  only  to  the  manner  of  re- 
lease, and  was  not  intended  to  provide  a 
method  of  revocation.  There  would  be  much 
force  In  this  contention  if  other  provisions 
had  been  made  for  determining  when  con- 
ditional pardons  have  been  violated,  but 
there  are  none.  We  are  of  the  opinion,  there- 
fore, that  the  provision  above  stated  reposes 
power  in  the  Governor,  sot  only  to  aSTac*  tb« 
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release,  but  to  make  conditional  pardODS  ef- 
fective. There  can  be  no  donbt  that  the  Gov- 
ernor was  authorized  to  grant  the  pardon  up- 
on the  conditions  named,  or  any  others  which 
were  capable  of  being  performed  and  which 
were  not  Illegal  or  Immoral,  and,  when  the 
appellant  accepted  the  conditional  pardon  as 
given,  he  was  bound  by  all  its  provisions.  If 
the  pardon  had  been  nnconditlonal,  the  re- 
lease under  it  would  have  been  final,  and  the 
Governor  and  the  courts  would  have  been 
without  power  to  again  enforce  Imprisonment 
under  the  original  sentence.  But  this  was  a 
conditional  pardon,  such  as  the  Governor  bad 
power  to  Impose.  He  granted  It  as  a  matter 
of  grace,  and  not  of  dnty.  He  did  not  intend 
to  completely  exonerate  the  appellant  or  to 
release  him  from  the  force  and  effect  of  the 
sentence,  but  expressly  provided  that  a  fail- 
ure to  comply  with  the  conditions  "shall 
cause  the  revocation  of  this  pardon  and  the 
recommitment  of  the  said  Edward  Spencer 
to  the  penitentiary  to  serve  out  the  remainder 
of  bis  term  according  to  the  sentence."  This 
language  manifests  a  plain  Intention  on  the 
part  of  the  Governor  to  himself  maintain  con- 
trol over  the  pardon,  and  to  revoke  the  same 
upon  failure  of  the  conditions.  If  the  provi- 
sion that  the  Governor  may  issue  his  war- 
rant to  carry  the  pardon  Into  effect  refers 
only  to  the  release  of  the  convict,  as  contend- 
ed by  the  appellant,  then  the  control  of  a 
conditional  pardon  passes  from  the  Governor 
Immediately  upon  release  of  the  prisoner. 
AVe  think  such  result  was  not  intended  by 
the  language  used.  This  result,  of  course, 
follows  from  unconditional  pardons,  because 
in  such  case  the  release  Is  conclusive.  There 
Is  no  more  to  be  done.  But  in  case  of  a  con- 
ditional pardon  the  enforcement  of  the  condi- 
tions Is  carrying  the  pardon  into  effect,  as 
much  so  as  the  release.  We  are  therefore  of 
the  opinion  that  the  Governor  had  power  to 
enforce  the  performance  of  the  conditions, 
and,  when  he  became  satisfied  that  the  con- 
ditions of  the  pardon  were  being  violated, 
he  was  authorized  to  Issue  his  warrant  re- 
voking the  pardon  under  the  express  terms 
of  the  pardon  and  under  the  statute.  In 
Woodward  r.  Mnrdock,  124  Ind.  439,  24  N. 
E.  1047.  the  court  said:  "As  we  have  already 
said,  the  Governor  had  authority  to  grant 
The  parole,  but,  as  he  did  it  as  a  matter  of 
grace  and  not  as  a  dnty  It  was  his  right  to 
Impose  such  conditions  as  he  saw  proper,  and 
when  the  appellant  accepted  It  he,  by  im- 
plication, as  well  as  express  agreement,  did 
so  subject  to  all  of  Its  terms  and  conditions. 
We  have  examined  the  following  authorities 
cited  by  the  Attorney  General,  and  find  them 
pertinent.  Ex  parte  Wells,  18  How.  (U.  &) 
314,  15  I^  Ed.  421;  United  States  v.  Wilson, 
7  Pet.  (U.  S.)  149.  8  L.  Ed.  040;  cases  cited 
on  page  481  of  6  Crim.  Law  Mag.;  State  v. 
Smith.  1  Bailey,  Law  (S.  C.)  283,  19  Am.  Dec. 
679;  Ex  parte  Lockbart,  1  Disney  (Ohio)  105; 


State  V.  Fuller,  1  McCord  (S.  C.)  178;  Fla- 
vell's  Case,  8  Watts  &  S.  (Pa.)  197;  Arthur  v. 
Craig,  48  Iowa,  204,  30  Am.  Rep.  395.  Un- 
der the  circumstances  the  appellant  was  at 
large  merely  at  the  will  of  the  Governor.  The 
Governor  had  it  In  his  power  to  order  the 
appellant  to  prison  at  any  time."  See,  also. 
Turner  v.  Wilson,  49  Ind.  581;  Kennedy's 
Case,  135  Mass.  48;  State  v.  Smith,  1  Bailey, 
Law  (S.  C.)  288,  19  Am.  Dec.  679 ;  Ex  parte 
Marks,  64  Cal.  29,  28  Pac.  100,  49  Am.  Rep. 
084;  Ex  parte  Hawkins,  61  Ark.  321,  SS  S. 
W.  106,  30  L.  R.  A.  786,  64  Am.  St  Rep.  209; 
Commonwealth  v.  Halloway,  44  Pa.  210,  84 
Am.  Dec.  481.  If  the  appellant  was  mtltled 
to  a  trial  upon  the  allegation  that  be  bad 
violated  the  conditlOQB  of  the  pardon,  fbe 
court  granted  that  right  to  him  In  this  pro- 
ceeding and  placed  the  burden  upon  the  state 
to  show  that  appellant  had  violated  the  terms 
of  the  pardon.  It  has  been  held  that  this 
may  be  done  in  cases  of  this  kind.  Bx  parte 
Brady,  70  Ark.  376,  68  S.  W.  34;  Bx  parte 
Alvarez,  50  Fla.  24,  39  So.  481;  6  Current 
Law,  p.  876. 

Api)ellant  also  alleges  that  the  court  erred 
In  receiving  certain  evidence.  The  cause  Is 
heard  de  novo  here  upon  the  facts,  and  we 
shall  therefore  not  consider  evidence  which 
we  think  is  not  proper.  We  find  no  evidence 
that  the  pardon  was  obtained  by  fraud;  .  but 
we  are  satisfied  that  the  judgment  of  the 
court  Is  supported  by  reason  of  the  breach 
of  the  conditions  of  the  pardon.  The  condi- 
tions were  that  the  appellant  should  be  plac- 
ed under  the  care  and  surveillance  of  Dr.  Bla- 
iock,  that  his  relatives  should  provide  for  and 
support  him  so  long  as  he  should  live,  and 
that  appellant  should  remain  with  his  rela- 
tives. The  evidence  conclusively  shows  that 
appellant  did  not  remain  with  his  relatives 
more  than  two  or  three  days,  and  that  ap- 
pellant's relatives  neither  provided  for  him 
nor  supported  him,  but  that  appellant  was 
permitted  to  support  and  provide  for  himself, 
and  was  married  shortly  before  his  arrest  by 
order  of  the  Governor.  The  evidence  also 
shows  that  he  frequented  houses  of  proetlto- 
tlon  and  saloons  and  often  became  Intoxicat- 
ed. It  Is  true  the  evidence  of  these  last-nam- 
ed facts  was  objected  to,  but  we  think  th«y 
served  to  show  that  appellant  was  not  under 
the  surveillance  of  Dr.  Blalock.  We  think 
the  trial  court  upon  these  facts  properly 
found  that  the  conditions  of  the  pardon  had 
been  violated. 

The  order  refusing  a  discharge  was  there- 
fore correct,  and  Is  affirmed. 

HADLEY,  C.  J.,  and  CROW  and  ROOT, 
JJ.,  concur.  RUDKIN,  DUNBAR,  and  FUL- 
LERTON,  JJ.,  are  of  opinion  that  the  re- 
spondent failed  to  show  any  violation  of  the 
conditions  upon  which  the  pardon  was  grant* 
ed,  and  therefore  dissent 
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CHLOPECK  r.  CHIX)PECK  et  al. 
(Supreme  Court  of  Washington.    Oct.  8,  1907.) 

1.  Appeal — Habmless  Ebbor  —  Refusal  or 
Leave  to  Amend. 

Id  an  action  for  an  accounting  between  al- 
leged partners,  error  in  refusing  leave  to  amend 
the  prayer  of  tlie  complaint  by  asking  for  the 
dissolution  of  the  partnership  was  harmless, 
where  the  court  was  justified  in  finding  there 
was  no  partnership. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  4107.] 

2.  Witnesses — Pebsons  Intebested  Against 
Insane  Person. 

i:nder  Ballinger's  Ann.  Codes  &  St.  §  5991, 
disqualifying  persons  in  interest  from  testifying 
concerning  transactions  with  insane  persons,  in 
an  action  for  an  accounting  between  alleged  part- 
ners, it  was  proper  to  exclude  a  question  asked 
plaintiff  as  to  who  composed  the  partnership ; 
the  defendant  alleged  to  be  a  partner  being  in- 
sane. 

3.  Appeal  —  Insufficient  Peesentation  op 
Error. 

The  Supreme  Court  will  not  review  a  rul- 
ing in  excluding  testimony,  unless  the  party  of- 
fering it  informed  the  court  what  he  expected 
to  prove,  and  made  the  offer  a  part  of  the  rec- 
ord, so  that  the  court  might  judge  of  its  ma- 
teriality. 

[EM,  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  il  2905-2909.] 

4.  Same  — Case  Tried  to  Court  —  Improper 
Testimony  Admitted — Effect. 

The  admission  of  improper  testimony  is  not 
cause  for  reversing  an  equity  case  or  any  case 
tried  to  the  court. 

5.  Partnership  —  Existence  of  Relation  — 
Evidence— Sufficiency. 

In  an  action  between  alleged  partners  for 
an  accounting,  evidence  held  to  show  no  part- 
nership existed. 

Appeal  from  Superior  Court,  King  County ; 
Arthur  E.  Grlffiu,  Judge. 

Action  by  Francis  Chlopeck  against  Ed- 
ward Chlopeck  and  others.  From  a  judgment 
of  dismissal,  plaintiff  appeals.    Affirmed. 

Charles  R.  Croucb,  Wm.  H.  Brinker,  and 
Morris,  Southard  &  Shipley,  for  appellant. 
Ira  Bronson,  D.  B.  Trefethen,  and  Ira  A. 
Campbell,  for  respondents. 

RUDKIN,  J.  This  Is  an  action  for  an  ac- 
counting between  partners.  The  court  below 
found,  among  other  things,  that  there  was 
no  partnership,  and  entered  a  judgment  of 
dismissal,  from  whidi  the  plaintiff  has  ap- 
pealed. 

At  the  commencement  of  the  trial  the  ap- 
pellant  asked  leave  to  amend  the  prayer  of 
her  complaint  by  adding  thereto  a  prayer 
for  the  dissolution  of  the  copartnership.  The 
court  denied  the  application,  and  this  ruling 
Is  assigned  as  error.  If  the  court  was  justi' 
fled  in  its  finding  of  no  partnership,  the  ruling 
complained  of  could  not  be  prejudicial,  even 
though  erroneous.  The  appellant,  while  on 
the  witness  stand  in  her  own  behalf,  was  ask- 
ed the  following  question:  "Q.  Who  com- 
I>osed  the  firm  of  Chlopeck  Bros?"  To  this 
question  the  respondents  objected,  on  the 
ground  that  the  respondent  Turner  was  de- 
feuding  as  the  guardian  of  an  insane  per- 


son, and  the  appellant  was  not  competent 
to  testify  In  her  own  behalf  to  any  trans- 
action had  with  such  Insane  person  under 
section  5991,  Ballinger's  Ann.  Codes  &  St. 
This  objection  was  properly  sustained.  The 
partnership  relation  could  only  be  created 
through  some  contract  or  transaction  with 
the  respondent  Edward  Chlopeck,  and,  he  be- 
ing insane,  testimony  in  relation  to  such  con- 
tract or  transaction  by  the  appellant  in  her 
own  behalf  was  properly  excluded.  Objec- 
tions were  also  sustained  to  the  foUowiug 
questions  propounded  to  the  same  witness: 
"Q.  What  wages  did  you  draw  for  such 
services?  [Referring  to  services  performed 
by  the  witness  in  superintending  the  smoking 
of  fish.]  Q.  Did  any  of  the  employes  of 
Chlopeck  Bros,  down  there  board  with  yon? 
Q.  Did  you  have  any  knowledge  of  money  due 
her  from  Chlopeck  Bros.?  Q.  Then,  after 
that,  Mrs.  Chlopeck,  when  you  wanted  money 
to  pay  any  expenses,  where  did  you  get  It?" 
The  materiality  of  the  testimony  sought  to 
be  elicited  by  these  questions  does  not  appear 
from  the  questions  themselves,  and  in  Nor- 
man V.  Hopper,  38  Wash.  415,  80  Pac.  551, 
we  held  that  in  such  cases  we  will  not  re- 
view the  action  of  the  trial  court  In  exclud- 
ing testimony,  unless  the  party  offering  It 
Informed  the  court  what  he  expected  to  prove 
and  made  the  offer  a  part  of  the  record  so 
that  the  court  might  Judge  of  its  materiality. 
For  these  reasons,  we  cannot  review  the  rul- 
ings of  the  court  in  the  matters  complain- 
ed of. 

The  next  assignment  relates  to  the  admis- 
sion of  testimony  over  the  objection  of  the 
appellant.  The  statements  objected  to  were 
clearly  hearsay  and  seif-serviug.  but  we  have 
repeatedly  held  that  the  admission  of  im- 
proper testimony  does  not  call  for  a  reversal 
in  an  equity  case,  or  in  any  case  tried  to  the 
court.    This  court  will  simply  disregard  it. 

The  only  remaining  question  is  the  suf- 
ficiency of  the  testimony  to  Justify  the  court's 
finding.  Briefly  stated  the  material  facts  are 
these:  The  appellant  and  the  respondent 
Edward  Chlopeck,  mother  and  son,  resided 
together  In  Portland,  Or.,  in  the  year  1884. 
In  the  fall  of  that  year  a  fish  and  poultry 
business  was  purchased  from  one  Wolfsteln, 
and  the  business  was  thereafter  conducted 
until  1806  under  the  name  of  Chlopeck  Bros. 
In  1896  the  mother  and  son  removed  to  Seat- 
tle, where  the  same  business  was  thereafter 
conducted  under  the  same  name  until  1900. 
In  the  latter  year  the  business  was  transfer- 
red to  the  Chlopeck  Fish  Company,  a  corpora- 
tion, the  son  making  the  transfer,  and,  as  a 
consideration  therefor,  448  shares  of  the  cap- 
ital stock  of  the  corporation  of  the  par  value 
of  $100  each  were  issued  to  him.  In  1902  the 
son  and  the  respondent,  Jennie  Chlopeck,  In- 
termarried, and  the  son  thereuiwn  removeil 
from  the  home  of  the  appellant,  where  ho 
had  theretofore  at  all  times  reaide<l.  In 
1003  the  son  was  adjudged  insane  by  the  su- 
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perlor  court  of  King  county,  and  committed 
to  the  asylum  for  tbe  Insane,  where  he  still 
remains,  and  thereafter  respondent  Turner 
was  appointed  guardian  of  his  estate.  The 
present  action  was  commenced  on  May  15, 
1906,  some  three  years  after  the  son  was 
adjudged  insane.  Although  this  copartner- 
ship existed  for  a  period  of  about  20  years  be- 
fore tbe  son  became  Insane,  if  it  existed  at 
all,  yet  there  is  not  a  particle  of  direct  testi- 
mony tending  to  show  the  formation  or  exist- 
ence of  such  a  partnership.  There  is  testi- 
mony tending  to  show  that  the  mother  ad- 
vanced money  for  the  original  purchase  of  the 
business;  that  she  took  a  general  Interest  in 
the  conduct  of  the  business  and  superin- 
tended the  smoking  of  flsh  ;  that  she  received 
no  salary  or  wages  for  her  services;  that 
she  drew  considerable  sums  from  the  busi- 
ness for  household  exi)«uses,  and  was  au- 
thorized so  to  do;  and  that  after  the  forma- 
tion of  the  corporation  such  sums  were  charg- 
ed to  the  personal  account  of  the  son.  But 
all  these  facts  are  just  as  consistent  with 
the  relation  of  mother  and  son  as  with  that 
of  copartnership,  or  even  more  so.  The  gen- 
eral statements  of  witnesses  to  the  eflfect  that 
the  appellant  had  an  interest  in  the  business, 
or  at  least  appeared  to  have,  are  entitled  to 
but  little  weight,  in  view  of  all  the  circum- 
stances and  the  admitted  relationship  of  tbe 
parties.  Had  this  partnership  existed  for  a 
period  of  20  years,  we  cannot  escape  tbe  con- 
clusion that  some  more  definite  trace  of  Its 
existence  could  be  found  than  is  disclosed  by 
this  record. 

Tbe  findings  of  the  court  below  are  In 
accordance  with  out  own  views  of  the  testi- 
mony, and  the  Judgment  is  therefore  affirmed. 

HADLEY,  C.  J.,  and  FULLERTON,  CROW, 
DUNBAR,  and  ROOT,  JJ.,  concur. 


In  re  MILXBR'S  ESTATE. 
(Supreme  Court  of  Washington.    Oct.  8,  1907.) 

1.  Wills— Probate— Amenoment. 

The  court  need  not  dismiss  a  pptition  for 
probate  of  a  will  on  its  appparing  that  the  en- 
tire will  of  testator  is  not  in  form  and  substance 
as  reduced  to  writing  and  set  forth  in  the  peti- 
tion, but  in  its  sound  discretion  may  allow  the 
will  and  its  records  to  be  amended  to  conform  to 
the  facts  proved. 

2.  Same  —  Nuncupative  Will  —  "Time  of 
Last  Sickness." 

A  nuncupative  will  is  made  "at  the  time 
of  the  last  sickness,"  as  required  by  Ballinger's 
Ann.  Codes  &  St.  §  460.5,  though  not  made  when 
testator  is  in  extremis,  or  overtaken  by  sudden 
and  violent  sickness,  and  has  not  time  or  op- 
portunity to  make  a  written  will,  where  made 
when  the  last  sickness  has  so  i^rogressed  that 
testator  expects  death,  and  is  liable  to  die  at 
any  time,  and  in  view  of.  and  as  preparatory  to, 
such  result,  which  followed,  he  made  the  verbal 
will,  and  this  without  regard  to  his  opportunity 
then  or  afterwards  to  make  a  written  will. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  {  332.J 


Appeal  from  Superior  Court,  Columbia 
County;   Chester  F.  Miller,  Judge. 

In  the  matter  of  the  estate  of  William  A. 
Miller,  deceased.  From  an  order,  an  appeal 
is  taken.    Affirmed. 

Will  H.  Fonts  and  G.  W.  Jewett,  for  ap- 
pellant.   M.  M.  Godman,  for  respondents. 

RUDKIN,  J.  This  is  an  appeal  from  an 
order  establishing  a  nuncupative  will  and 
admitting  tbe  same  to  probate.  Upon  the 
bearing  of  the  petition  for  probate,  the  court 
found  "that  the  instrument  filed  herein  and 
alleged  to  be  the  will  of  said  Miller  Is  not 
the  entire  or  all  the  will  made  by  him  as 
shown  from  the  evidence  taken  herein,"  and 
granted  "leave  to  reduce  or  have  reduced  to 
writing  and  file  herein  the  nuncupative  will 
of  said  William  A.  Miller,  as  shown  from  the 
evidence  to  have  been  made  by  him.  and  upon 
the  filing  of  the  same  such  proceedings  be 
had  a.s  the  law  may  warrant  in  the  premises." 
Thereafter  the  will,  "as  shown  from  the  evi- 
dence to  have  been  made,"  was  reduced  to 
writing  and  filed  with  the  clerk,  whereupon 
the  court  entered  an  order  establishing  the 
will  and  admitting  the  same  to  probate. 

The  appellant  seems  to  contend  that,  as 
soon  as  It  appeared  that  the  entire  will  of 
the  testator  was  not  In  form  and  substance 
as  reduced  to  writing  and  set  forth  in  the 
petition  for  probate,  the  court  had  no  alter- 
native but  to  dismiss  the  petition.  This  con- 
tention Is  unsound.  In  the  exercise  of  a 
sound  discretion,  the  court  might  well  per- 
mit the  alleged  will  and  Its  records  to  be 
amended  to  conform  to  the  facts  proved,  and 
such  discretion  was  properly  exercised  in 
this  case.  Again,  it  is  contended  that  the 
evidence  failed  to  shoxv  either  the  animus 
testandi  or  the  animus  nuncupandl,  or  that 
the  testator  called  upon  any  person  present 
to  bear  witness  that  such  was  his  will. 
Without  discussing  tbe  testimony  in  detail, 
we  think  it  clearly  appears  that  the  testator 
was  strongly  Impressed  with  the  probability 
of  impending  death ;  that  be  intended  to  make 
a  will,  and  that  his  word  should  stand  as 
bis  will ;  and  that  be  called  upon  those 
present  to  bear  witness  that  such  was  his 
will,  or  to  that  effect,  as  our  statute  pro- 
vides. 

It  Is  next  contended  that  the  will  was  not 
made  "at  the  time  of  the  last  sickness"  of 
the  testator.  Ballinger's  Ann.  Codes  &  St. 
{  465.  This  presents  the  most  serious  ques- 
tion In  the  case.  In  tbe  lending  American 
case  construing  the  term  "last  sickness," 
in  statutes  of  wills,  the  opinion  was  written 
by  Chancellor  Kent.  Prince  v.  Ilazelton,  20 
Johns.  (N.  Y.)  502.  11  Am.  Dec.  307.  It  was 
there  held  by  a  divided  court  that  the  term 
"last  sickness"  means  where  the  testator  Is 
In  extremis,  or  overtaken  b.v  sudden  and  vio- 
lent sickness,  and  has  not  time  or  opjiortunl- 
ty  to  make  a  written  will.  This  construc- 
tion of  the  statute  has  been  adopted  and  fol- 
lowed   In    Georgia,    Maryland,    Mississippi, 
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New  Jersey,  New  York,  Pennsylvania,  Texas, 
and  Virginia.  30  Amer.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  p.  568.  A  different  rule  pre- 
vails In  Alabama,  Illinois,  Kansas,  Nebraska, 
and  Tennessee.  In  Jobnson  v.  Glasscock,  2 
Ala.  218,  the  court  said:  "If  a  person  In 
his  last  Illness — the  sickness  of  which  he 
subsequently  dies — Impressed  with  the  prob- 
ability of  approaching  death,  deliberately 
makes  his  will  conforming  to  the  statute, 
we  do  not  feel  authorized  to  say  that  It  will 
be  Invalid  because  In  point  of  fact  he  had 
time  and  opportunity  to  reduce  It  to  writ- 
ing." In  Harrington  t.  Stees,  82  111.  BO, 
25  Am.  Rep.  290,  the  court  said:  "At  com- 
mon law  It  was  not  essential  to  the  validity 
of  a  nuncupative  will  that  the  testator  should 
have  been  HI  at  all.  The  statute  is,  In  this 
regard,  a  limitation  of  the  common-law  pow- 
ers. The  words  'In  the  time  of  the  last  sick- 
ness' had  no  technical  signification  at  the 
time  of  the  passage  of  the  statute.  These 
words  must  be  taken  in  their  ordinary  sig- 
nification. The  courts  have  no  power  to 
take  from  or  to  add  to  the  statute.  It  is 
their  duty  to  carry  out  the  will  of  the  Legis- 
lature as  found  In  the  words  of  the  statute, 
and  the  necessary  and  reasonable  implica- 
tions arising  from  these  words.  The  stat- 
ute requires  it  to  be  proven  that  the  will 
was  made  'In  the  last  sickness.*  It  is  a  rea- 
sonable and  necessary  Implication  that  It 
must  also  appear  that  the  testator,  at  the 
time  of  making  the  will,  supposed  that  his 
then  sickness  would  prove  bis  last  sickness. 
In  other  words,  that  he  should  be  impressed 
with  the  probability  that  he  would  never  re- 
cover." To  the  same  effect,  see  Nolan  v. 
Gardner.  7  Helsk.  (Tenn.)  215.  In  Balrd  v. 
Balrd,  70  Kan.  564,  79  Pac.  16.3,  08  L.  R.  A. 
627,  after  referring  to  the  two  extreme  views 
that  might  be  adopted,  the  court  said:  "We 
cannot  believe  that  either  of  these  extreme 
claims  are  founded  in  reason,  but  rather 
prefer  to  hold  that  the  proper  Interpretation 
of  the  statute  Is  that,  where  the  'last  sick- 
ness' of  one  has  progressed  to  such  a  point 
that  the  deceased  expects  death  at  any  time 
and  is  liable  to  die  at  any  time,  and  in  view 
of  Its  occurrence,  and  as  preparatory  thereto, 
a  verbal  will  Is  made,  and  be  does  thereafter 
die  of  such  disease,  such  will  is  valid,  and 
is  'made  in  the  last  sickness';  that  neither 
prior  preparation  to  make  such  verbal  will, 
nor  opportunity  to  make  a  "written  will  at 
the  time  or  thereafter,  would  necessarily  be 
determinative  against  the  validity  of  the 
nuncupation."  This  rule  is  approved  and 
followed  in  Godfrey  v.  Smith  (Neb.)  103  N. 
W.  450.  The  proof  clearly  shows  that  the 
will  In  question  was  made  "at  the  time  of 
the  last  sickness,"  as  that  term  Is  construed 
in  these  decisions,  and  we  feel  constrained 
to  follow  them.  Nuncupative  wills  are  not 
favored  In  law,  but  it  seems  to  us  that  the 
earlier  cases  not  only  place  a  strict  construc- 
tion uixm  statutes  authorizing  them,  but  go 
furtlier,  and  add  very  materially  to  the  stat 


utes  themselves.  We  think  the  construction 
given  in  the  later  cases  is  more  In  harmony 
with  the  language  and  purpose  of  the  stat- 
ute, and  the  requirement  that  such  wills 
must  be  strictly  proved  Is  a  suSlcient  guar- 
anty against  fraud,  at  least  until  the  Legis- 
lature otherwise  provides. 

It  is  lastly  contended  that  the  testator 
lacked  testamentary  capacity,  and  was  un- 
duly influenced  in  the  making  of  the  wllL 
These  charges  find  no  support  in  the  evi- 
dence. 

We  And  no  error  in  the  record;  and  the 
Judgment  is  affirmed. 

HADLEY,  C.  J.,ai»dFULLERTON,CROW, 
DUNBAR,   and  ROOT,   JJ.,  concur. 


STATE  ex  rel.  LIBERTY   LAKE  IRR.  00. 

ei  ai.  V.  SUPERIOR  COURT  FOR 

SPOKANE  COUNTY. 

(Supreme  Court  of  Washington.    Oct  10, 1907.) 

1.  Eminent  Domain— Water  Rights  —  Con- 
demnation Proceeoings — Petition. 

Where  a  petition  for  the  condemnation  of 
water  rights  disclosed  that  petitioner's  purpose 
was  to  make  a  perjietual  use  of  the  water  sought 
to  be  appropriated,  the  petition  was  not  fatally 
defective  tor  failure  to  allege  in  terms  the  ex- 
tent of  the  time  that  the  water  was  intended  to 
he  used,  as  provided  by  Baiiinger's  Ann.  Codes 
&  St.  §  4143. 

2.  Same— Necessitt  of  Condemnation. 

Where  an  irrigation  company  sought  to  con- 
demn a  way  for  a  ditrh  and  the  riparian  or 
littoral  rights  of  rrlntors  to  the  waters  of  a 
nonnavigable  arm  of  a  lake,  it  was  no  defense 
that  the  water  company  appropriated  and  was 
capable  of  using  a  large  supply  of  water  tbrougli 
another  source. 

3.  Waters  axd  Water  Courses— State  Stat- 
utes -Conflict  with  Federai.  Statcte. 

Ballincer's  Ann.  Codes  &  St.  §  4156,  pro- 
viding that  a  portion  of  the  water  of  non- 
navigable  streams  and  bodies  of  water  shall  be 
reserved  to  that  part  of  the  public  using  or  need- 
ing the  water  on  abutting  property,  was  not  in- 
consistent with  Act  Cong.  March  3.  1877,  c. 
107,  19  Stat.  377  (1  Rev.  St.  Supp.  U.  S.  137 
[U.  S.  Comp.  St.  1901,  p.  1548J),  reserving  such 
water  to  the  appropriation  and  use  of  the 
public. 

4.  Eminent   Domain  —  Property    Subject  — 
Irrigation— .Appropriation  of  Water. 

Baiiinger's  .\nn.  Codes  &  St.  $  41.56,  de- 
clares that  the  right  given  to  condemn  the  use 
of  water  shall  not  extend  further  than  to  the 
riparian  rights  of  persons  to  the  natural  flow  of 
water  through  lands  on  or  abutting  on  streams 
or  lakes  as  the  same  exists  at  common  law,  and 
is  not  intended  to  allow  the  taking  of  water 
from  any  person  that  is  used  by  the  person  him- 
self for  irrigation  or  that  is  needed  for  that 
purpose.  Tfcld.  that  the  word  "needed"  as  so 
used  meant  water  necessary  to  irrigate  the 
land  of  a  littoral  or  riparian  owner  which  he 
has  imder  irrigation  at  the  time  his  rights  are 
sought  to  be  condemned,  or  which  he  intends 
to  and  will  place  under  irrigation  within  a 
reasonable  time,  and  that,  as  to  such  water,  no 
condemnation  could  be  had. 

Writ  of  review  by  the  state,  on  relation  of 
the  Liberty  Lake  Irrigation  Company  and 
another,  against  superior  court  of  Spokane 
county.    Order  reversed.    Case  remanded. 
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Uallaglier  &  Thayer,  for  relators.  Happy 
&  Hindman  and  Allen  &  Allen,  for  respondent 

UOOT,  J.  This  Is  a  proceeding  to  review  an 
oxtler  of  condemnation  made  In  the  case  of 
Si)okane  Valley  Lane}  &  Water  Company  v. 
Liberty  Lake  Irrigation  Company  and  Arthur 
D.  Jones  &  Co.  The  order  was  for  the  con- 
demnation of  a  way  for  a  ditch  and  the  ripa- 
rian or  littoral  rights  of  relators  to  the  wa- 
ters of  a  nonnavigable  arm  of  Liberty  Lake. 
In  the  years  1904-03  the  water  company  built 
a  dam  across  an  arm  of  the  lake,  which  pre- 
vented the  water  thereof  from  reaching  re- 
lators' premises.  An  action  was  brought  to 
enjoin  the  company,  and  the  court  granted  an 
injunction  against  further  Interference  with 
the  water  until  the  water  company  should 
condemn  the  use  of  the  water  In  the  arm  of 
the  lake.  Thereupon  the  present  proceeding 
was  had,  and,  from  the  order  of  condemnation 
made,  this  appeal  is  prosecuted. 

The  relators  contend  (1)  "that  the  courts 
have  never  been  granted  power  to  condemn 
water  which  is  'needed'  by  the  owner  for 
Irrigation  purposes  (Balllnger's  Ann.  Codes 
&  St.  §  4156);  (2)  the  water  company  does 
not  need  this  water  because  It  owns  an  ample 
supply  In  the  Spokane  river;  (3)  no  proof 
was  made  as  to  the  extent  of  time  the  water 
sought  to  be  condemned  is  intended  to  be 
used.''  We  will  notice  these  contentions  In 
the  Inverse  order. 

Section  4143,  Ballinger's  Ann.  Codes  &  St., 
provides  that  the  petition  for  condemnation 
shall  set  forth  the  extent  of  time  that  said 
water  Is  Intended  to  be  used.  We  think  that 
ordinarily  the  petition  should  set  forth  a 
statement  to  this  effect,  but  do  not  believe 
that  the  omission  so  to  do  Is  fatal  to  a  judg- 
ment or  decree  In  the  proceeding,  where  the 
other  facts  set  forth  In  the  petition  are  such 
as  to  show,  as  they  do  In  this  case,  that  the 
purpose  was  doubtless  to  make  a  perpetual 
use  of  the  water  so  condemned  and  appropri- 
ated. 

As  to  the  second  contention.  It  appears 
from  the  record  that  the  water  company  had 
ajiproprlated,  and  was  capable  of  using,  a 
large  supply  of  water  from  the  Spokane 
river.  We  do  not  think,  however,  that  this 
fact  In  itself  is  sufficient  to  defeat  the  order 
of  condemnation  made  herein. 

As  to  the  first  contention,  the  parties  here- 
to are  at  variance  touching  the  meaning  of 
the  word  "needed,"  as  used  in  section  4156, 
Ballinger's  Ann.  Codes  &  St..  which  is  as  fol- 
lows: "The  right  herein  given  to  condemn 
the  use  of  water  shall  not  extend  any  further 
than  to  the  riparian  rights  of  persons  to  the 
natural  flow  of  water  through  lands  upon  or 
abutting  said  streams  or  lakes,  as  the  same 
exists  at  common  law,  and  is  not  Intended  In 
any  manner  to  allow  water  to  l>e  taken  from 
any  person  that  is  used  by  said  person  himself 
for  Irrigation,  or  that  Is  needed  for  that  pur- 
pose by  any  such  person."    Relators  contend 


that  the  statute  authorizes  and  requires  an 
exception  from  the  condemnation  order  of 
all  the  water  that  is  used  by  such  owner  or 
that  may  be  hereafter  needed  to  Irrigate  the 
lands  abutting  upon  said  stream  or  lake.  The 
trial  court,  however,  held  that  the  meaning  of 
the  statute  was  that  the  riparian  owner  could 
reserve  so  much  of  the  water  as  was  "used 
and  needed."  It  was  contended  by  respond- 
ent that,  under  Act  Cong.  March  3,  1877,  c. 
107,  19  Stat.  377  (1  Rev.  St.  Supp.  U.  S.  137 
[U.  S.  Comp.  St.  1901,  p.  1548]),  relators  had 
no  riparian  or  littoral  rights.  Inasmuch  as 
their  land  was  not  patented  by  the  govern- 
ment imtll  after  the  date  of  the  passage  of 
this  act  Assuming,  but  not  deciding,  that 
this  Is  correct,  we  think  the  effect  of  section 
4156,  Ballinger's  Ann.  Codes  &  St,  justifies 
relators  in  objecting  to  the  condemnation  by 
the  water  company  of  so  much  of  the  water 
as  Is  used  or  needed  for  Irrigation  by  them 
upon  their  abutting  lands.  If,  under  this  act 
of  Congress,  the  owner  of  land  abutting  upon 
a  nonnavigable  stream  or  body  of  water  has 
no  littoral  or  riparian  rights  therein,  never- 
theless It  would  seem  that,  after  the  issue  of 
patent  for  such  land  by  the  United  States, 
the  duty  would  devolve  upon  the  state  to  pro- 
vide how  "the  appropriation  and  use  of  the 
public,"  mentioned  In  the  statute,  should  be 
exercised.  By  section  4156,  Ballinger's  Ann. 
Codes  &  St.,  It  is  provided  that  a  portion  of 
this  water  shall  be  reserved  to  that  part  of 
the  public  using  or  needing  the  water  upon 
abutting  property.  We  perceive  nothing  in 
this  requirement  of  the  statute  inconsistent 
with  the  act  of  Congress.  In  the  recent  case 
of  State  ex  rel.  Kettle  Falls,  etc.,  Co.  v.  Su- 
perior Court  (Wash.)  90  Pac.  650,  this  court 
said:  "Under  section  4156,  Ballinger's  Ann. 
Codes  &  St.,  the  ordinary  abutting  owner 
must  submit  to  the  condemnation  of  his 
riparian  rights  to  the  natural  flow  of  the 
water  as  at  common  law,  with  the  limitation, 
however,  that  water  that  Is  used  by  said  per- 
son himself  for  irrigation,  or  that  Is  needed 
for  that  purpose  by  any  such  person  may  not 
be  condemned."  See,  also,  Nesalhous  v. 
Walker  (Wash.)  88  Pac.  1032. 

The  question,  then,  turns  upon  the  meaning 
and  Intention  of  the  Legislature  by  the  ex- 
pression "needed,"  as  employed  In  section 
4156,  Ballinger's  Ann.  Codes  &  St.  We  think 
it  means  the  water  necessary  to  Irrigate  the 
land  of  the  littoral  or  riparian  owner  which 
he  now  has  under  Irrigation,  and  also  that 
which  he  Intends  to,  and  will,  place  under 
Irrigation  within  a  reasonable  time.  It  can- 
not be  supposed  that  the  Legislature  in- 
tended that  a  riparian  owner  could  prevent  an 
Irrigating  company  from  appropriating  water 
not  then  in  use,  but  which  the  riparian  own- 
er might  need  and  use  upon  his  land  at  some 
distant.  Indefinite  time  In  the  future.  Such 
a  construction  would  t>e  In  the  Interest  of 
the  speculator,  rather  than  for  the  encourage- 
ment of  the  land  Improver  and  home  builder. 
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The  statute  gives  the  riparian  owner  a  pref- 
erence right,  upon  the  theorj-  that  he  needs 
and  will  avail  himself  of  the  privilege  thus 
given  him.  If  he  is  not  using  the  water,  and 
does  not  purpose  to  use  It  as  soon  as  prac- 
ticable in  the  ordinary  and  reasonable  devel- 
opment or  cultivation  of  his  lands,  then 
there  Is  no  reason  why  the  water  should  be 
withheld  from  others  who  need  and  will 
promptly  use  It  If  permitted.  Irrigation  Is 
an  important  means  of  developing  the  country 
and  making  Its  arid  lands  productive  and  val- 
uable. Hence  the  state  has  made  provision 
therefor.  It  is  not  to  the  state's  interest  that 
the  water  of  a  nonnavlgable  stream  should  be 
Idle  or  going  to  waste  because  one  of  its  citi- 
zens, having  a  preference  right  to  Its  use, 
unjustifiably  neglects  to  avail  himself  there- 
of, while  others  stand  ready  and  willing,  if 
I)erinltted,  to  apply  It  to  the  Irrigation  of 
their  arid  lands.  On  the  other  hand,  the 
preference  accorded  an  abutting  property 
owner  should  not  be  limited  to  his  Immediate 
present  use  of  the  water.  Circumstances 
Justifying  some  delay  might  be  such  as  to 
prevent  him  from  constructing  the  ditches, 
flumes,  dams,  piping,  and  other  equipment 
necessary  to  place  all  of  his  irrigable  land 
uuiler  irrigation  at  once.  We  think  it  com- 
ports with  the  general  policy  of  the  state  to 
hold  that  this  statute  contemplated  the  use  by 
the  abutting  owner  of  the  water  necessary  for 
his  present  needs  and  for  those  that  ac-crue  as 
he  in  good  faith  proceeds  with  reasonable 
dispatch  to  construct  the  means  for  applying 
the  water  to  his  adjacent  arid  land. 

The  order  of  condemnation  made  by  the 
honorable  sui)erior  court  herein  is  reversed, 
and  the  case  remanded,  with  the  following  in- 
structions: The  trial  court  shall  ascertain 
how  much  of  appellant's  land  is  ready  for 
water  at  this  time,  and  how  much  of  Its  laud 
(owned  at  the  time  this  action  was  com- 
menced) it  Intends  to  and  will  within  a  rea- 
sonable time— say  two  or  three  years — place 
under  irrigation  from  the  waters  sought  to 
be  condemned.  Upon  ascertaining  the  facts 
as  to  these  matters,  the  order  of  appropria- 
tion shall  except  from  its  operation  a  suffl- 
dpiit  amount  of  water  to  meet  tlie  present 
needs  of  relators  and  the  needs  that  will  ac- 
crue witliln  a  reasonable  period  of  the  Im- 
mediate future,  so  far  as  the  court  can  de- 
termine by  the  preparations  made  and  from 
all  the  facts  and  circumstant^cs  shown,  and 
the  expressed  intentions  and  purposes  of  re- 
lators and  their  evident  good  faith  relative 
to  promi)tIy  placing  said  lands  under  irriga- 
tion. If  the  relators  fail  to  use  promptness 
and  good  faith  in  appropriating  and  using 
the  water  reserved  to  Irrigate  their  abutting 
lands,  and  at  the  end  of  the  period  fixed  by 
the  court,  as  hereinbefore  inUicat<><l.  It  shall 
appear  that  they  have  nut  under  irrigation 
a  sufficient  amount  of  land  to  make  neces- 
sary the  use  of  all  the  water  reserved  to 
them  in  the  decrc>e  now  to  be  entered,  said 


decree  shall  not  be  a  bar  to  another  applica- 
tion for  condemnation  of  such  of  the  re- 
served water  as  is  not  then  needed  and  used. 

HADI.EY,  C.  J.,  and  CROW  and  DUX- 
BAR,  JJ.,  concur. 


In  re  JACKSON  ST.,  etc.,  IN  CITX  OF 

SEATrLE. 

(Supreme  0>urt  of  Washington.    Oct  7,  1907.) 

1.  Eminent   Domain  —  Condeunatior    P«o- 
CEEDiNGS— View  by  Jury — Statutes. 

Ballinger's  .\nn.  Codes  &  St.  i  4908,  pro- 
vides that,  whenever  in  the  opinion  of  the  court 
it  is  proper  that  a  jury  should  have  a  view  of 
real  property  which  is  the  subject  of  litigatiou, 
it  may  order  the  jury  to  be  conducted  in  a 
body,  in  custody  of  a  proper  officer,  to  the  place 
which  shall  be  shown  to  thom  by  the  judge  or 
by  a  person  appointed  by  the  court  for  that 
puriK>se.  Held,  that  such  section  was  sufficient- 
ly broad  to  cover  condemnation  proceedings. 

2.  TbiaI/— View    bt   Jubt— Pebsons   Accom- 

PANYISQ  JtJRT. 

Hnllinger's  Ann.  Codes  &  St.  f  4998,  au- 
thorizing the  court  to  order  a  view  of  real  es- 
tate by  a  jury,  expressly  provides  that  the  court 
may  ai)))oint  a  person  other  than  a  bailiff  to 
point  out  the  place  or  property  to  the  jury. 

3.  Emise:«t  Domain  —  Pboceedinos—Vibw— . 
Statutes. 

Ballinger's  Ann.  Codes  &  St.  $  49t>8,  au- 
thorizing tile  court  senernlly  to  appoint  a  person 
other  than  a  bailiff  to  iraint  out  property  in 
controversy  to  a  jury  during  a  view,  was  not 
limited  by  section  7S.'{,  authorizing  the  court  on 
motion  of  the  petitioner  in  such  a  proceeding  or 
of  any  person  claiming  compensation  to  direct 
that  the  jury  (under  the  charge  of  an  officer  of 
the  court)  should  view  the  premises  which  it 
was  claimed  by  any  party  to  the  proceedings 
would  be  taken  or  damaged  by  the  improve- 
ment. 

4.  New  Triai.— Ohjection— Time. 

Where  the  court  appoints  a  per-son  to  point 
out  property  in  controversy  to  a  jury  during  a 
view,  objections  to  the  personnel  of  the  person 
appointed  or  that  he  was  not  sworn  must  be 
taken  at  the  time  of  the  apix>intment,  and  can- 
not be  first  urged  on  motion  for  a  new  trial. 

5.  Eminent  Domain— Damages— Evidence. 

Where,  in  a  proceeding  to  assess  damages 
for  land  taken  for  the  regrading  of  a  street,  thi 
buildings  on  the  property  in  controversy  were 
not  tiilion,  evidence  that  some  of  the  buildings 
might  be  lowered  or  moved  off  the  premises  and 
moved  back  after  the  lots  were  cut  down  to  the 
new  grade  was  admissible. 

6.  Same— Instructions. 

In  a  proceeding  to  assess  damages  to  abut- 
ting property  by  a  change  of  street  grade,  the 
court  properly  refused  to  charge  that  the  city 
could  not  grant  any  person  an  exclusive  fran- 
chise for  the  use  of  any  street,  or  part  of  a 
street,  for  the  purpose  of  showing  that  the  city 
could  not  permit  the  use  of  the  street  by  build- 
ings while  the  lots  were  being  cut  down  to  the 
new  grade. 

7.  Same— Statutes— Findings. 

Ballinger's  Ann.  Codes  &  St.  {  77n  et  seq., 
relating  to  condemnation  of  land  for  municipal 
puri)Oses,  makes  a  clear  distinction  between  the 
taking  and  damaging  of  property,  and  section 
784  provides  that,  if  there  are  buildings  stand- 
ing in  whole  or  in  part  on  any  laud  to  be 
taki'n,  the  jury  shall  add  to  the  damage  to  the 
land  the  damage  to  the  building  or  part  neces- 
sary to  be  talcen,  if  it  be  the  property  of  the 
owner  o£  tlie  land,  and  when  owned  by  any 
other  person  the  damages  to  the  building  shall 
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be  found  separately,  and  that  the  building  of 
the  owner  to  be  moved  or  the  part  thereof  neces- 
sary to  be  taken  shall  also  be  found  by  the  jury. 
Held,  that  such  provision  was  inapplicable 
where  the  land  and  buildings  thereon  were  dam- 
aged only  by  a  change  of  street  grade,  and  did 
not  require  separate  findings  on  the  damages  to 
the  buildings  and  the  value  thereof  to  the  owners 
to  remove. 

8.  Same — ^Trial, — Reception  op  Evidence. 

Where  certain  documentary  evidence  was 
offered  by  a  city  to  show  its  right  to  institute 
proceedings  for  the  assessment  of  damages  to 
abutting  property  owners  b^  the  regrade  of  a 
street,  such  evidence  was  m  the  case  for  all 
purposes,  and  it  was  not  necessary  to  reoSer  it 
each  time  the  court  took  up  the  claim  for  dam- 
age to  a  particular  tract. 

Appeal  from  Superior  Court,  King  County; 
Miles  Poindexter,  Judge. 

Proceeding  by  the  city  of  Seattle  for  the 
regradlug  of  Jackson  street,  etc.,  in  said  city. 
From  a  Judgment  assessing  damages  for  in- 
juries to  abutting  property,  certala  property- 
owners  appeal.     Aflirmed. 

6.  Ward  Kemp,  for  appellant  Scott  Cal- 
houn and  O.  B.  Thorgrlmson,  for  respondent 


UUDKIN,  J.  This  is  an  appeal  by  prop- 
erty owners  from  a  judgment  entered  on  the 
verdict  of  a  jury  In  a  condemnation  pfoceei- 
ing  instituted  by  the  city  of  Seattle. 

The  appellants  were  the  owners  of  lots  5 
and  6  of  block  48  of  D.  S.  Maynard's  plat, 
situated  on  the  corner  of  King  street  and 
Seventh  avenue.  The  plan  adopted  for  the 
regrade  of  Jackson  and  other  adjacent 
streets  of  the  city  called  for  a  cut  of  approx- 
imately 45  feet  In  the  streets  abutting  on  the 
appellants*  premises.  This  cut  was  to  be 
made  with  one  to  one  slopes,  so  that  the  top 
of  the  cut  would  extend  approximately  45 
feet  back  on  the  adjacent  lots,  and  would 
destroy  In  whole  or  In  part  the  foundations 
of  some  four  or  five  buildings  situated  on  the 
appellants'  lots  and  owned  by  them.  Dur- 
ing the  progress  of  the  trial  the  comrt  di- 
rected that  the  Jury  view  the  premises,  In 
charge  of  Mr.  Alexander,  one  of  the  bailiffs 
of  the  court,  and  that  a  Mr.  Jeffrey,  the 
same  person  who  pointed  out  the  King  street 
property  to  them,  should  also  point  out  this 
particular  tract.  At  the  time  this  order  was 
made  the  appellants  Interposed  a  general  ob- 
jection "to  the  court  allowing  Mr.  Jeffrey 
or  any  person  to  go  with  the  jury  except  the 
bailiff,"  and  excepted  to  the  court's  ruling. 
In  an  aflSdavtt  filed  in  support  of  a  motion 
for  a  new  trial  the  further  objection  was 
raised  that  Mr.  Jeffrey  was  an  officer  of  the 
city  and  a  witness  on  the  trial,  and  was  not 
sworn  to  perform  any  duty  except  as  such 
witness.  For  reasons  hereinafter  stated,  the 
specific  objections  raised  by  the  motion  for  a 
new  trial  cannot  be  urged  at  this  time.  The 
general  statutes  of  tlie  state  provide  that 
"whenever  in  the  opinion  of  the  court  it  is 
proper  that  the  jury  should  have  a  view  of 
real  property  which  is  the  subject  of  litiga- 
tion, or  of  the  place  in  which  any  material 


fact  occurred,  it  may  order  the  Jury  to  be 
conducted  in  a  body,  in  the  custody  of  a 
proper  officer  to  the  place  which  shall  be 
shown  to  them  by  the  Judge,  or  by  a  person 
appointed  by  the  court  for  that  purpose." 
Balliuger's  Ann.  Codes  &  St.  I  4998.     This  sec- 
tion Is  broad  enough  to  cover  condemnation 
proceedings,    and    expressly    authorizes   the 
court  to  appoint  a  person  other  than  a  bail- 
iff to  point  out  the  place  or  property  to  the 
Jury.     Nor  in  our  opinion  is  the  scope  of 
this  section  limited  by  the  provision  of  the 
act  under  which  this  proceeding  was  insti- 
tuted, authorizing  the  court  upon  motion  of 
the  city,  or  of  any  person  claiming  compen- 
sation, to  "direct  that  said  Jury  (under  tlie 
charge  of  an  officer  of  the  court)  shall  view 
the  premises  which  it  is  claimed  by  any  par- 
ty to  said  proceeding  will  be  taken  or  dam- 
aged   by    said    improvement"      BalUnger's 
Ann.  Codes  &  St  §  783.  A  view  in  many  coses 
would  be  futile  unless  the  Judge  or  some  per- 
son by  him  appointed  were  authorized  to 
point  out  the  particular  place  or  premises 
to  the  jury,  and  we  are  satisfied  that  such 
a  power  exists  In  the  courts  of  this  state. 
Objections  to  the  personnel  of  the  person  ap- 
pointed or  that  he  was  not  sworn  should  he 
taken  at  the  time  of  the  appointment  and 
cannot  he  urged  for  the  first  time  on  motion 
for  new  trial.     In   People  v.  Johnson,  110 
N.   Y.   1.14.   17  N.   B.  684,   the   court  said: 
"The  omission  of  the  trial  court  to  cause 
the  officer  in  charge  of  the  jury,  while  tak- 
ing a  view,  to  take  the  oath  prescribed  by 
section  412,  is  an  irregularity  merely,  which 
could  be  waived  by  the  defendant,  and  was, 
we  think,  by  the  consent  of  his  counsel  that 
such  view  should  l>e  taken,  and  by  his  omis- 
sion to  object  or  call  the  attention  of  tlie 
court  to  the  want  of  such  oath."    The  court 
further  added:     "However  that  may  be,  it 
was,  upon  the  facts  in  this  case,  a  question 
for  the  court  to  determine  whether  any  sub- 
stantial right  of  the  defendant  had  been  prej- 
udiced by  the  conduct  complained  of,  and 
we  do  not  think  there  Is  any  sufficient  rea- 
son for  us  to  Interfere  with  the  conclusion 
reached  by  it  in  respect  thereto."    Here,  al- 
so, there  Is  an  utter  failure  to  show  that  any 
substantial  right  of  the  appellants  was  prej- 
udiced by  the  conduct  complained  of.    Tes- 
timony was  admitted  tending  to  show  that 
some  of  the  buildings  might  be  lowered,  or 
moved   off  the   premises   and  moved   back, 
after  the  lots  were  cut  down  to  the  regrade. 
The  admission  of  such  testimony  is  assigned 
as  error.    The  testimony  was  so  slight  and 
general  in  its  character  that  it  would  be  dif- 
ficult to  predicate  any  prejudice  upon  its  ad- 
mission, but  in  any  event  the  buildings  were 
not  taken,   and  the  question  whether  they 
were  a  totaf  loss  to  the  owners  or  could  he 
lowered  or  moved  back  onto  the  lots  after 
the  regrade  would  seem  to  lie  material.    The 
question    w^hether    this    could    be   done,    or 
whether   there  was  any  place  to  put  the 
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buildings  In  th«  meantime,  would  go  to  the 
weight  rather  than  to  the  competency  of  the 
testimony. 

Error  Is  next  assigned  In  the  refusal  of 
the  court  to  give  the  following  Instruction: 
"The  jury  are  Instructed  that  the  city  of 
Seattle  Is  prohibited  by  Its  charter  from 
granting  to  any  person  an  exclusive  fran- 
chise for  the  use  of  any  of  the  city  streets 
or  any  part  of  the  street"— and  other  Instmc- 
tlons  of  like  Import.  These  instructions  were 
offered  In  answer  to  the  contention  of  the 
city  that  the  buildings  might  be  moved  Into 
the  streets  while  the  lots  were  being  cut 
down.  It  is  a  well-known  fact  that  cities 
dally  license  persons  to  occupy  portions  of 
the  streets  while  the  streets  or  abutting  prop- 
erty are  undergoing  Improvements,  and  their 
right  to  do  so  is  seldom  questioned.  The 
charge  was  properly  refused. 

The  failure  of  the  court  to  require  the 
Jury  to  make  separate  findings  on  the  dam- 
ages to  the  buildings,  and  the  value  of  the 
buildings  to  the  owners  to  remove,  Is  also 
assigned  as  error.  No  request  for  such  a 
direction  was  made,  and  no  exception  was 
taken  to  the  failure  of  the  court  to  so  charge. 
Under  such  circumstances,  It  may  well  be 
doubted  whether  the  question  of  the  court's 
failure  in  that  regard  can  be  raised  for  the 
first  time  on  motion  for  a  new  trial.  But, 
without  resting  our  decision  upon  that 
ground,  the  contention  of  the  appellant  can- 
not be  sustained.  The  statute  imder  which 
these  proceedings  were  instituted  (Ballinger's 
Ann.  Cotles  &  St.  i  775  et  seq.)  makes  a 
dear  distinction  between  the  taking  and 
damaging  of  property.  Whether  such  dis- 
tinction is  well  founded  In  law  we  need  not 
Inquire,  for  it  Is  only  where  property  Is  tak- 
en within  the  purview  of  the  statute  that 
such  findings  are  required.  Ballinger's  Ann. 
Codes  &  St.  §  784.  The  property  In  this 
case  was  damaged  only,  and  the  above  pro- 
vision has  no  application.  In  the  course  of 
the  argument  to  the  Jury,  the  question  arose 
whether  a  certain  property  owner's  petition 
was  properly  In  evidence,  and  the  court  rul- 
ed that  It  was.  This  ruling  Is  assigned  as 
error.  The  defendants  In  the  action  were 
exceedingly  numerous,  and  at  the  commence- 
ment of  the  trial  the  city  offered  certain  doc- 
umentary testimony  of  a  general  nature,  for 
the  purpose  of  showing  its  right  to  Institute 
the  proceedings,  such  as  the  property  own- 
ers' petition,  the  city  ordinances  relating  to 
the  Improvements,  etc.  It  was  not  necosaary 
to  reoffer  this  documentary  evidence  every 
time  the  court  took  up  the  claim  for  dam- 
ages to  a  particular  tract,  and  the  court  cor- 
rectly ruled  that  such  evidence  was  in  the 
case  for  all  purposes. 

The  Judgment  is  sustained  by  competent 
testimony,  and,  there  being  no  error  In  the 
record,  the  same  is  affirmed. 

HADLKY,  C.  J.,  and  FUM.KRTON, 
CKOW,  DUNBAR,  and  ROOT,  J  J.,  concur. 


ROBINSON  V.  SPOKANE  TRACTION  CO. 

(Supreme  Court  of  Washington.   Oct  10,  1907.) 

1.  NEOLIGRNCE  —  E^riDENCE  —  Adiiissibili- 

TY— Effkct  of  Pending  Lawsuit  on  Nec- 

BASTIIEMA. 

Where,  in  a  personal  injury  action,  there 
was  evidence  that  plaintiff  was  sulfering  from 
neurasthenia,  defendant  should  have  bet^n  i>er- 
mitted  to  show  what  effect  upon  that  condition 
the  pendency  of  the  lawHuit,  the  interest  in  and 
excitement  of  the  approaching  trial,  would  have. 

2.  Damages— Pebso.nai.  Injubt  —  Excessive- 

NESS. 

In  a  personal  injury  action,  the  weight  of 
the  evidence  showing  that  the  injuries  had  pro- 
duced a  condition  of  neurasthenia  rather  than 
myelitis,  as  claimed  by  plaintiff,  a  verdict  for 
$8.00<)  was  excessive  by  at  least  $3,000;  plain- 
tiff being  23  years  old  and  earning  $70  to  |ii5 
per  month. 

[Ei.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  {  3ti7.] 

Rudkin,  J.,  dissenting. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty ;   Miles  Polndexter,  Judge. 

Personal  injury  action  by  Lee  H.  Robin- 
son against  the  Spokane  Traction  Company. 
From  a  Judgment  for  plaintiff,  defendant  ajv 
peals.  Affirmed  on  condition  that  plaintiff 
remit  $3,000;    otherwise,  new  trial  ordered. 

Graves,  Kizer  &  Graves,  for  appellant. 
Kenyou  &  Setters,  for  respondent. 

ROOT,  J.  This  Is  an  action  for  damages 
for  personal  Injuries  sustained  by  plaintiff 
while  riding  In  one  of  defendant's  street  cars. 
From  a  Judgment  for  $8,000,  defendant  ap- 
peals. 

On  the  trial  of  the  cause  the  defendant  ad- 
mitted negligence,  and  the  only  questions  sub- 
mitted to  the  Jury  were  those  having  to  do 
with  the  amount  of  the  recovery.  The  facts 
revealed  by  the  evidence  are  atwut  these: 
Plaintiff  was  seated  in  the  forward  end  of  the 
car,  with  one  shoulder  against  the  end  of  the 
car  and  the  other  against  the  side;  his  back 
being  toward  the  comer.  A  collision  oc- 
curred, and  he  says  that  be  was  thrown 
from  the  front  of  the  car,  and  struck  his 
breast  against  a  seat.  After  the  collision,  be 
rode  down  town,  alighted  from  the  car,  and 
walked  into  a  tailor  shop,  where  be  was  em- 
ployed as  a  solicitor.  Shortly  thereafter  a 
physician  was  sent  for,  who  came  and  made 
a  casual  examination  of  plaintiff,  and  advi^ 
ed  him  to  go  to  the  hospital,  where  the  doc- 
tor soon  followed.  This  doctor  says  that  at 
the  hospital  he  stripped  plaintiff,  and  made 
a  thorough  examination,  and  found  no  evi- 
dence of  any  injury,  no  mark  or  contusion; 
that  plaintiff  complained  of  pain  behind  the 
left  shoulder  blade.  The  doctor  found  his 
respiration  and  pulse  normal,  and  no  loss 
of  motion  or  paralysis  of  any  description. 
He  directed  that  he  apply  some  ointment  to 
his  back  and  take  a  rest.  Shortly  after  this, 
the  family  physician  of  plaintlfl  was  sum- 
moned and  made  an  examination  of  plaintiff, 
aud  took  charge  of  the  case  from  that  time 
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on,  making  ylslts  upon  blm  as  follows:  One 
in  January,  eight  In  February,  one  in  Marcb, 
one  In  April,  one  In  May,  and  gave  blm  one 
prescription  In  July.  The  accident  occurred 
January  31,  1906,  and  the  case  came  on 
for  trial  October  11,  1906.  The  family  physi- 
cian was  a  witness  for  plaintiff  upon  the 
trial.  Testifying  to  bis  first  examination,  be 
stated  as  follows:  "He  was  apparently  suf- 
fering a  great  deal  of  pain,  the  muscles  of  bis 
back  were  rigid,  and  upon  any  movement  or 
touch  it  seemed  to  cause  him  a  great  deal  of 
distress.  Q.  Were  there  any  other  evidences 
of  Injury?  A.  No;  I  do  not  remember  of  any 
other  at  the  present  time."  Tbls  doctor,  un- 
til a  few  weeks  before  the  trial,  considered 
plalntlfTs  condition  as  one  of  neurasthenia, 
and  plaintiff's  complaint  alleged  that  the  In- 
juries  bad  Induced  and  resulted  In  a  neu- 
rasthenic condition.  Upon  the  trial,  how- 
ever, plaintiff  changed  this  theory,  and  urg- 
ed that  the  injury  had  resulted  In  myelitis, 
instead  of  neurasthenia.  Neurasthenia  is  a 
somewhat  Indefinite  term  applied  to  certain 
nervous  conditions,  while  myelitis .  Is  a  dis- 
eased condition  or  degeneration  of  the  spinal 
cord,  and  Is  regarded  as  a  much  more  seri- 
ous ailment  than  neurasthenia.  The  family 
physician  upon  the  witness  stand  was  asked 
as  to  the  present  nervous  condition  of  plain- 
tiff. He  answered:  "He  seems  to  be  ex- 
tremely nervous  at  the  present  time,  In  the 
way  that  be  bad  not  full  control  of  his  nerv- 
ous faculties  and  bis  nerves  are  very  irri- 
table, more  Irritable  than  a  nervous  person." 
It  was  urged  on  behalf  of  plaintiff  that  there 
was  a  fracture  of  the  rib  where  It  Joins  the 
twelfth  dorsal  vertebra.  With  reference  to 
this,  the  family  physician  testified  as  fol- 
lows :  "Q.  Did  you  diagnose  the  case  as  frac- 
ture of  the  rib  at  the  twelfth  dorsal  vertebra? 
A.  I  could  not.  Q.  On  the  contrary,  you 
diagnosed  It  as  not  being  any  fracture,  did 
you  not?  A.  I  think  I  did ;  yes.  sir."  It  was 
the  contention  of  plaintiff  that  tlie  fracture 
bad  superinduced  myelitis.  The  following 
questions  were  propounded  to  this  physician, 
and  answered  as  indicated:  "Q.  Now,  what 
kind  of  myelitis  is  this?  A.  Weil,  there  Is  a 
lesion  of  the  spinal  cord  and  degeneration  of 
the  tracts  of  the  spinal  cord;  but  I  am 
not  up  in  nervous  diseases,  not  enough  to 
know  the  distinction  between  the  anterior, 
and  positive  or  lateral.  Q.  You  are  expert 
enough  to  know  It  Is  myelitis,  but  not  expert 
enough  to  know  what  kind  of  myelitis  It  is? 
A.  Tes."  Besides  this  physician,  the  plain- 
tiff put  uiwu  the  stand  one  other.  He  made 
some  radiographs  with  an  X-ray  machine, 
and  gave  It  as  bis  opinion  that  there  was  a 
fracture  of  the  twelfth  dorsal  vertebra,  or  of 
the  rib  where  it  connects  therewith.  He  was 
unable,  however,  to  give  any  dimensions 
whatever  of  the  fracture,  or  any  definite  de- 
scrli)tlon  thereof.  The  pictures  were  placed 
In  evidence.  Each  of  the.se  two  doctors  save 
it  as  his  opinion  that  plaintiff  was  suffering 
from   myelitis,  and  each   testified  that   be 


thought  that  a  portion  of  the  conditions  now 
existing  would  be  permanent. 

Plaintiff  remained  at  the  hospital  about  one 
week,  and  was  then  taken  to  bis  home,  where 
he  remained  for  about  three  months  before 
going  out.  The  chart  record  kept  by  the  nurse 
at  the  hospital  was  introduced  in  evidence. 
The  record  of  the  first  night  was  not  on  the 
chart.  The  latter  showed  that  the  plaintiff 
slept  well  every  night,  except  the  first  night 
recorded,  when  he  slept  only  part  of  the 
night.  The  nurse  who  prepared  the  chart 
and  waited  upon  respondent  testified  that 
the  attending  physician  directed  that  certain 
medicine  to  produce  sleep  be  given  the  pa- 
tient In  case  he  was  unable  to  sleep,  but  that 
the  medicine  was  not  given,  for  the  reason 
that  be  slept  readily  without  such  medicine. 
Plaintiff  testified  that  he  took  medicine,  aft- 
er leaving  the  hospital,  to  make  him  sleep. 

The  defendant  placed  upon  the  witness 
stand  six  physicians.  One  of  them  was  a 
doctor  whom  the  plaintiff  or  bis  family  had 
called  to  examine  blm,  and  most  of  them 
were  physicians  who  had  been  appointed  as 
a  commission  to  make  an  examination  of  the 
plaintiff's  condition.  All  of  these  doctors 
swore  positively  that  plaintiff's  condition 
was  not  myelitis,  but  neurasthenia.  Most  of 
these  doctors  were  men  of  extended  experi- 
ence, and  some  of  them  of  many  years'  expe- 
rience with  nervous  ailments  and  conditions. 
Several  of  them  showed  themselves  to  be 
well  acquainted  with  radiographs,  and,  upon 
examination  of  the  pictures  In  evidence,  stat- 
ed positively  that  there  was  nothing  what- 
ever therein  to  show  any  Injury  to  the  ver- 
tebra or  ribs,  or  anything  whatsoever  ab- 
normal. None  of  the  doctors  on  either  side 
found  any  scars  or  any  outward  indications 
of  an  Injury,  except  that  shortly  after  the 
Injury  the  muscles  In  the  small  of  the  back 
were  somewhat  swollen.  The  plaintiff  ap- 
peared to  still  have  a  pain  in  that  region, 
leaned  forward  when  sitting,  and  In  rising 
from  a  sitting  position  appeared  to  require  a 
cane  or  something  to  take  hold  of  In  order 
to  rise,  and  was  evidently  in  a  nervous  condi- 
tion, frequently  contracting  various  muscles 
of  the  body  and  acting  uneasily.  Plaintiff 
testified  that  he  had  lost  some  20  pounds  in 
weight,  and  that  be  bad  suffered  much  pain 
and  sleeplessness,  and  was  unable  to  walk 
without  canes.  His  skin  was  not  of  good 
color.  Some  of  the  muscles  of  the  hips  and 
legs  did  not  appear  to  act  normally. 

Plaintiff  placed  In  evidence  a  reixtrt  of  the 
commission  of  physicians  who  examined  blm. 
It  contained  a  history  showing  that  be  was 
in  bed  seven  weeks  with  typhoid  fever  In 
1004,  and  had  not  been  so  strong  since,  al- 
though he  tesHfled  that  he  bad  been  In  as 
good  health;  that  In  1901  a  horse  fell  upon 
hiui.  fracturing  right  leg  above  ankle.  He 
was  23  years  old,  and  testified  that  he  was 
earning  from  $70  to  $85  per  month. 

Exception  was  taken  to  the  action  of  the 
trial  court  in  refusing  to  let  the  defendant 
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show  what  effect  upon  neurasthenia  the  pen- 
dency of  a  lawsuit,  the  interest  In  and  the 
excitement  of  the  approaching  trial,  would 
have.  We  tbinic  this  evidence  was  admis- 
sible. Certain  remarks  of  the  court  and  bis 
manner  of  giving  instructions  to  the  jury  are 
complained  of,  as  constituting  comments  upon 
the  evidence  and  as  calculated  to  emphasize 
the  importance  of  certain  testimony  favorable 
to  plaintiff  at  the  espenf<e  of  defendant.  In 
view  of  the  disposition  which  we  purpose  to 
make  of  the  case,  we  think  it  unnecessary  to 
go  into  these  matters  in  detail. 

Appellant  makes  no  denial  of  its  liability, 
but  contends  that  the  verdict  was  excessive, 
and  asks  to  have  the  amount  of  the  judgment 
reduced.  Taking  into  consideration  ail  of  the 
evidence  in  this  case,  and  viewing  it,  from 
any  reasonable  stand(K)int,  as  favorably  as 
possible  to  respondent,  we  are  unable  to  find 
ju.stiQcation  for  a  verdict  in  the  amount  re- 
turned by  the  jury.  The  case  was  prosecuted 
upon  the  theory  that  the  damages  sustained 
by  plaintiff  arose  principally  from  the  in- 
juries to  his  back,  and  the  issue  became 
sharply  defined  as  to  whether  those  Injuries 
had  produced  a  condition  of  neurasthenia  or 
myelitis.  It  was  conceded  that,  if  it  were 
the  latter,  the  damages  should  be  greater 
than  if  the  condition  were  the  former.  The 
evidence  as  it  appears  from  this  record  is 
overwhelmingly  in  favor  of  the  defendant's 
contention.  There  were  six  of  defendant's 
doctors  to  two  of  plaintiff's,  and  it  cannot  be 
seriously  contended  that  the  evidence  of  each 
of  these  doctors  does  not  compare  at  least 
favorably  with  that  of  plaintiff's  physicians. 
In  many  particulars  it  is  much  more  rea- 
sonable and  satisfactory.  Neither  of  plain- 
tiff's physicians  claims  to  have  had  any  ex- 
tended special  practice  or  experience  in  nerv- 
ous ailments.  We  recognize  the  fact  that 
a  Jury  and  trial  court  have  the  advantage  of 
seeing  and  hearing  the  witnesses  and  observ- 
ing their  demeanor  upon  the  witness  stand ; 
but,  making  full  allowance  for  this  and  also 
for  the  fact  that  reasonable  men  may  differ 
considerably  as  to  what  is  a  suitable  award 
In  a  case  of  this  character,  we  are  constrain- 
ed to  hold  that  no  jury  should,  or  could  prop- 
erly, base  a  verdict  exceeding  $."»,000  in 
amount  upon  the  evidence  adduced  In  this 
case.  If  we  were  fixing  the  amount  as  an 
original  proposition,  we  would  place  It  at  a 
lower  figure. 

The  case  is  reversed  and  remanded  to  the 
lower  court,  with  the  following  instructions : 
The  respondent  shall  have  .'JO  days  after  filing 
of  the  remittitur  in  the  superior  court  within 
which  to  remit  all  of  the  Judgment  In  excess 
of  !|>.">,000.  If  such  remission  l>e  made,  the 
judgment  will  stand  nfilrnicd ;  but,  if  not,  a 
new  trial  shall  be  ordered. 

HADI.RY.  C.  J.,  and  MOfNT  and  CHOW, 
JJ.,  concur. 

RUDKIN.  J.  (dissenting).  The  majority 
oplnloa  holds  that  the  court  below  erred  in 


excluding  testimony  tending  to  show  the  ef- 
fect that  the  worry  and  excitement  incident 
to  the  pendency  of  a  lawsuit  would  have  on 
the  di-sease  from  which  the  respondent  was 
suffering,  and  in  that  conclusion  I  concur; 
but  I  cannot  concur  in  the  final  disposition 
made  of  the  case.  Doubtless,  where  the  in- 
jury resulting  from  an  error  committed  in 
the  trial  of  a  cause  can  be  segregated  from 
the  amount  of  the  verdict,  which  is  otherwise 
supported  by  the  testimony,  the  Judgment 
may  be  affirmed  for  the  residue  on  the  re- 
mission of  the  excess  by  the  prevailing  party ; 
but,  where  it  is  Impossible  or  impracticable 
for  the  appellate  court  to  ascertain  or  de- 
termine the  extent  to  which  the  verdict  has 
been  affected  by  the  erroneous  ruling,  a  new- 
trial  must  be  awarded.  In  St  Louis.  I.  M. 
&  S.  Uy.  Co.  V.  Hall,  53  Ark.  7,  13  S.  W.  138. 
the  court  said :  "The  dlfllcultles  which  would 
beset  a  court  in  determining  tlie  justness  or 
exces-siveness  of  a  venllct  based  upon  these 
premises  alone  would  not  be  inconsiderable. 
But  8ui>eradd  the  element  of  punitive  dam- 
ages, erroneously  allowed,  and  the  process  by 
which  the  court  ie  to  dissect  the  verdict, 
eliminate  the  error,  eliminate  the  excess  of 
compensation,  and  settle  upon  the  exact  sum 
which  plaintiff's  case  entitles  him  to  have, 
'passeth  ail  understanding.'  To  attempt  it. 
we  think,  would  be  a  violation  of  the  spirit 
of  the  Constitution,  which  intends  that  every 
litigant  shall  have  a  trial  of  his  cause  l)cfore 
an  impartial  Jury  upon  proper  declarations  of 
the  law."  In  Houston  &  T.  C.  R.  Co.  v.  Bird 
(Tex.  Civ.  App.)  48  S.  W.  756,  the  court  said : 
"In  the  absence  of  evidence  from  which  the 
jury  could  properly  ascertain  the  amount  of 
loss  sustained  in  Impairment  of  ability  to 
earn  money,  it  was  error  for  the  court  to  sub- 
mit this  element  to  the  jury,  and  because  of 
the  absence  of  such  evidence  we  think,  also, 
that  the  verdict  Is  excessive.  What  would 
be  a  proper  amount,  with  appropriate  evi- 
dence on  the  ixilnts  indicated,  this  court  can- 
not, of  course,  detennlne,  and,  since  there 
was  error  in  the  charge,  it  cannot  be  cured 
by  a  remitter."  To  the  same  effect,  see  C, 
M.  &  St.  P.  R.  R.  Co.  V.  Ilall,  00  111.  42 ;  See- 
man  v.  Feeney,  10  Minn.  71>  (Gil.  !>4) ;  Slat- 
tery  v.  City  of  St.  Ix)uls,  120  Mo.  183,  23  S. 
W.  .">2t ;  Tliompson  v.  Luniley.  7  Daly  (X.  T.) 
74;  3  Cyc.  439.  If  competent  material  testi- 
mony was  e-Kciudod  from  the  consideration  of 
the  jury,  and  is  not  now  before  this  court, 
how  the  majority  can  say  what  the  judgment 
should  be  likewise  "passeth  ail  understand- 
ing." To  have  reached  the  conclusion  an- 
nounced, the  members  of  the  court  must  have 
turned  jurors  and  exiKjrt  witnesses  as  well. 
In  effect  the  majority  has  said  to  the  appel- 
lant: I'ou  were  denied  a  fair  trial  in  the 
court  below,  l)ut  you  must  nevertheless  sub- 
mit to  the  payment  of  the  largest  Judgment 
that  aTi.v  reasonable  view  of  an  incomplete 
record  will  warrant.  From  such  an  anom- 
aly I  dissent 
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VINNETTE  T.  NORTHERN  PAC.  RT.  CO. 

(Supreme  Court  of  Washington.    Oct.  11,  1907.) 

Death— Action    fob— Costkibutobt    Negli- 
gence OF  Beneficiabt. 

The  father  of  a  six  year  old  child  left  her 
in  the  custody  of  her  mother,  who  negligently  al- 
lowed her  unattended  to  cross  railroad  tracks 
in  constant  use  by  trains.  Upon  the  child's  re- 
turn she  was  killed  by  the  cars.  Held,  in  an 
action  for  her  death  by  the  father,  as  adminis- 
trator, for  his  sole  benefit,  that  his  contributory 
negligence  precluded  bis  recovery. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Death,  §  25;  vol.  37,  Parent  and  ChUd, 
187.] 

Appeal  from  Superior  Court,  King  County ; 
Geo.  R  Morris,  Judga 

Action  by  Joseph  E.  Vlnnette  against  the 
Northern  Pacific  Railway  Company.  From 
a  Judgment  for  plaintlfT,  defendant  appeals. 
Reversed  and  remanded. 

Carroll  B.  Graves,  for  a,ppellant  Geo.  P. 
Rossman,  for  respondent. 

CROW,  J.  Action  by  Josepb  E.  Vlnnette 
against  the  Northern  Pacific  Railway  Com- 
pany to  recover  damages  for  the  death  of 
plaintiff's  child.  The  plaintiff  alleged  that 
his  daughter,  six  years  of  age,  was  struck 
and  killed  by  a  backing  train  of  freight  cars 
while  crossing  defendant's  tracks  within  the 
limits  of  the  city  of  Seattle  upon  a  platted 
street,  and  upon  a  crossing  used  and  travel- 
ed by  the  the  general  public ;  that  a  city  or- 
dinance then  in  force  prohibited  the  running 
of  any  steam  engine  and  cars  in  Seattle  at  a 
rate  of  speed  exceeding  six  miles  per  hour ; 
that  the  defendant  was  backing  a  train  of 
about  16  cars  at  a  greater  rate  of  speed; 
that  the  defendant  bad  no  person  on  the  look- 
out at  the  forward  end  of  the  train  as  It  was 
moving  backward ;  that  no  signal  was  given, 
by  bell,  whistle,  or  otherwise;  and  that  the 
child,  being  rightfully  upon  the  alleged  street 
and  crossing,  was  killed  by  reason  of  such 
negligent  acts  of  the  defendant.  The  an- 
swer, after  admitting  the  killing  of  the  child, 
denied  other  material  allegations  of  the  com- 
plaint, and  affirmatively  alleged  that  the 
child  was  a  trespasser  upon  the  railway 
tracks  situated  In  defendant's  switching 
yards,  and  that  her  death  was  occasioned  by 
the  negligence  of  her  parents,  who  then  and 
there  permitted  her  to  play  along  and  upon 
the  tracks.  The  reply  denied  the  affirmative 
allegations  of  the  answer.  On  trial  the  Jury 
returnwl  a  general  verdict  in  favor  of  the 
plaintiff  for  $G00,  and  made  special  findings 
in  answer  to  interrogatories  submitted  as  fol- 
lows :  "At  what  rate  of  speed  was  the  string 
of  cars  moving  at  the  time  it  struck  the  child, 
Catherine  Vlnnette?  A.  About  six  miles  an 
hour.  At  the  time  mentioned  In  the  com- 
plaint, and  for  some  time  prior  thereto,  was 
the  switch  track,  lying  to  the  west  of  the 
main  track  at  and  near  the  point  of  the  ac- 
cident, used  for  the  purpose  of  switching  and 
storing    cars?      A.  Yes.      Did    the    men    In 


charge  of  the  string  of  cars,  or  either  of 
them,  have  any  knowledge  of  the  child's 
whereabouts,  prior  to  the  collision  with  her, 
and  did  they  know  of  the  accident  before 
their  attention  was  called  to  it  after  the  child 
had  been  killed?  A.  No.  Who  was  left  In 
charge  of  the  child,  and  had  the  custody  of 
the  child,  the  morning  of  the  accident,  and 
just  prior  to  the  accident?  A.  Her  mother. 
If  you  answer  to  the  last  Interrogatory  that 
it  was  the  mother  of  the  child,  find  and  state 
if  the  mother  allowed  the  child  to  cross  said 
railway  track  and  enter  Into  play  with  some 
other  child  or  children  near  and  In  the  vi- 
cinity of  the  railway  tracks  of  the  defend- 
ant, and  across  said  tracks  from  its  home.  A. 
Yes."  From  a  Judgment  entered  on  the  gen- 
eral verdict,  the  defendant  has  appealed. 

Th  appellant's  assignments  of  error  pre- 
sent the  single  question  of  the  sufficiency  of 
the  evidence  to  sustain  the  general  verdict 
and  Judgment.  The  evidence  shows  that  ap- 
pellant had,  when  the  accident  occurred,  two 
lines  of  railway  track,  running  In  a  northerly 
and  southerly  direction,  and  used  exclusively 
for  distributing,  moving,  and  storing  freight 
cars ;  that  all  trains  enter  and  leave  the  city 
on  other  lines ;  that  one  of  the  tracks  was 
known  as  the  "shore  line,"  from  which  numer- 
ous spurs  e.\:tenaed  to  various  warehouses  and 
Industrial  plants ;  that  the  other  was  known 
as  the  "long  siding,"  being  used  for  switching 
and  storing  cars;  that  the  two  tracks,  being 
substantially  parallel,  were  located  side  by 
side  on  a  graded  strip  of  land  about  30  feet 
wide,  between  a  high  bluff  or  hill  to  the  east 
and  tide  lands  to  the  west ;  that  the  soil  of 
the  hillside  Is  sustained  by  bulkheads;  that 
the  west  line  of  the  grade  Is  sustained  by  a 
sea  wall ;  that  quite  a  number  of  small 
houses  or  shacks  are  located  along  the  tracks, 
abutting  the  same  on  either  side,  those  to  the 
west  being  over  tide  lands  and  supported  by 
piling;  that  a  few  feet  further  west  Is  a  pub- 
lic street  or  boulevard,  located  on  an  elevated 
bridge  constructed  on  piling  over  tide  lauds, 
and  occupied  in  i)art  by  a  street  car  line  run- 
ning Into  the  city  of  Seattle;  that  respond- 
ent's house  Is  built  on  piling  between  the 
railroad  track  to  the  east  and  the  boulevard 
to  the  west ;  that  he  had  access  to  the  boule- 
vard ;  that  to  the  east  of  his  house,  towards 
and  abutting  the  railway,  he  has  a  small 
dooryard,  flooi-ed  with  boards  resting  on 
piles,  and  Inclosed  with  fence  and  gate. 
There  was  no  competent  evidence  that  any 
street  had  ever  been  platted,  opened,  graded, 
or  maintained  in  the  space  occupied  by  ap- 
pellant's tracks  between  the  sea  wall  and  bill, 
nor  that  such  space  had  ever  been  traveled 
by  teams  or  use*]  for  general  public  traffic. 
There  was  evidence,  however,  showing  that 
people  living  In  the  small  houses  and  shacks 
above  mentioned  frequently  crossed  and  walk- 
ed along  the  tracks  at  various  points  accord- 
ing to  their  own  convenience.  The  evidence 
further  shows  that  at  the  time  of  the  ac- 
cident a  switching  crew  was  backing  about 
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16  freight  cars  on  the  long  siding;  that  re- 
spondent had  left  the  child  in  charge  of  his 
wife,  its  mother,  at  their  home,  who  permit- 
ted her  to  cross  the  tracks  to  the  hill  on  the 
opposite  side  and  play  with  other  children ; 
that,  after  watching  the  child  go  across,  the 
mother  went  into  her  kitchen,  leaving  the 
door  open ;  that  shortly  thereafter  the  train 
backed  down  the  long  siding,  when  the  child, 
returning  alone  and  unattended,  stepped  on 
the  track  and  was  killed;  that  no  employ^ 
of  the  appellant  saw  the  child  until  after  the 
accident;  that  no  employ^  was  on  the  car 
which  struck  the  child;  and  that  appellant 
made  no  claim  to  ringing  Its  bell  or  sounding 
Its  whistle,  its  employes  being  engaged  in 
moving  freight  cars  within  its  switching 
yards,  and  not,  according  to  its  contention, 
upon  any  public  street  or  highway.  The  only 
substantial  conflict  in  the  evidence  was  over 
respondent's  contention  that  a  well-deflned 
pathway  existed,  which  was  used  by  the  gen- 
eral public  and  Intersected  the  tracks  immedi- 
ately in  front  of  his  house.  In  his  brief  the 
respondent  continually  assumes  the  existence 
of  a  highway,  called  "Xinth  street,"  upon 
which  the  railway  tracks  were  located,  and 
upon  which  his  house  fronted  to  the  east; 
but  there  was  no  competent  evidence  show- 
ing that  any  such  street  ever  existed.  Re- 
spondent contends  that,  at  the  time  the  child 
was  killed,  she  was  on  Ninth  street  opposite 
bis  house,  on  the  above-mentioned  alleged 
pathway,  that  had  been  used  by  the  public 
for  many  years.  There  was  evidence  given 
by  different  witnesses  to  the  effect  that 
people,  both  adults  and  children,  living  in 
the  immediate  neighborhood,  had  frequent- 
ly crossed  the  tracks ;  but  the  evidence  fails 
to  show  that  there  was  a  well-worn  track  at 
any  particular  point,  as  seems  to  be  contend- 
ed by  respondent.  A  number  of  excellent 
photographs  were  admitted  in  evidence  with 
the  consent  of  both  parties;  but  while  they 
most  clearly  and  distinctly  show  the  build- 
ings, railway  tracks,  abutment,  sea  wall,  pil- 
ing, respondent's  dooryard,  fence,  and  gate, 
with  other  surroundings.  It  is  nevertheless 
impossible  to  distinguish  upon  them  the 
slightest  Indication  of  any  street  or  any  path- 
way across  or  upon  the  railway  tracks  at  any 
point  near  the  acoiie  of  the  accident.  The 
substantial  effect  of  the  evidence  as  disclosed 
by  these  photographs  and  the  oral  testimony 
of  the  various  witnesses  is  that  the  different 
persons  who  lived  in  the  neighborhood  and 
who  walked  back  and  forth  over  the  tracks 
did  so  at  such  points  as  were  severally  con- 
venient to  them.  But,  were  we  to  assume 
that  a  distinct  pathway  did  exist  opposite 
respondent's  house,  we  could  not,  for  rea- 
sons hereinafter  mentioned,  permit  the  re- 
si)ondent  to  recover  in  this  action. 

The  appellant  contends  that  the  train  was 
not  running  at  an  excessive  rate  of  speed ; 
that  there  was  no  public  street,  crossing,  or 
path,  at  or  near  the  point  of  the  accident; 
that  it  was  not  required  to  glv«  any  signal 


by  hell  or  whistle;  that  the  child  was  a 
trespasser;  and  that  the  contributory  negli- 
gence of  the  parents  bars  a  recovery  by  re- 
spondent. As  we  view  the  evidence,  In  con- 
nection with  the  special  findings,  there  Is  no 
showing  of  negligence  on  the  part  of  the  ap- 
pellant sufllcient  to  make  it  liable  for  dam- 
ages. But,  assuming  that  such  negligence  did 
exist,  we  are  nevertheless  compelled  to  hold 
that  the  negligence  of  the  respondent  as  fa- 
ther of  the  child,  and  the  mother  in  whose 
care  she  was  left,  was  such  that  no  recovery 
by  respondent  can  be  permitted.  The  child 
was  of  such  tender  years  that  no  negligence 
could  be  Imputed  to  her.  She  was  unable  to 
protect  herself  or  realize  the  dangers  to 
which  she  was  subjected.  Had  she  been,  not 
killed,  but  i>ermanently  Injured,  and  were 
she  now  prosecuting  an  action  for  damages, 
the  question  whether  the  negligence  of  her 
parents  could  be  imputed  to  her  and  bar  a 
recovery  might  possibly  arise.  Here  the  fa- 
ther sues  for  damages  resulting  from  the 
death  of  his  child,  and  he  will  be  the  sole 
beneficiary  of  any  Judgment  recovered.  In 
Bellefontaine,  etc.,  Ry.  Co.  y.  Snyder,  18  Ohio 
St.  399,  98  Am.  Dec.  175,  an  action  prosecut- 
ed by  a  minor  child,  by  her  next  friend,  to 
recover  damages  sustained  by  personal  In- 
juries to  herself,  the  Supreme  Court  of  Ohio 
held  that  the  negligence  of  a  parent  or  cus- 
todian of  the  child,  who  was  by  reason  of 
tender  years  nnable  to  care  for  herself, 
could  not  be  Imputed  to  the  child,  so  as  to 
defeat  her  right  to  recover  damages  from  a 
railway  company  for  the  Injuries  caused  by 
its  negligent  acts.  But  In  Bellefontaine  Ry. 
Co.  V.  Snyder,  24  Ohio  St.  670,  when  the  fa- 
ther of  the  same  child  afterwards  sued  in 
his  iudlvldnal  right  for  damages  to  himself 
arising  from  the  loss  of  the  services  of  bis 
child  in  conse<iuenee  of  the  same  accident, 
the  Supreme  Court  of  Ohio  held  that  he 
could  not  recover,  as  his  right  to  do  so  was 
barred  by  his  own  negligence;  it  having  ap- 
peared that  he  intrusted  the  child  to  the  cus- 
tody of  another,  who  was  guilty  of  negli- 
gence coutrIl)uting  to  the  accident.  This  dis- 
tinction between  an  action  for  the  benefit  of 
the  child  and  for  the  sole  benefit  of  the  nes- 
llgont  parent  has  been  recognized  by  this 
and  otiier  courts.  Roth  v.  Union  Depot  Co., 
13  Wash.  .".S-j,  43  Pae.  641,  44  Pic.  2.-A  31 
L.  R.  A.  8.">.j ;  Esklldsen  v.  Seattle.  2ft  Wash. 
583.  70  Pac.  04;  Pratt  Coal  &  Iron  Co.  v. 
Brawlpy,  83  Ala.  371,  3  South.  !5.".j,  3  Am. 
St.  Rep.  751 ;  Williams  v.  T.  &  P.  R.  R.  Co.. 
(»)  Tex.  205;  Baraberger  v.  Citizens'  Street 
R.  Co..  31  S.  W.  103,  95  Tenn.  18,  28  L.  R.  A. 
480.  49  Am.  St.  Rep.  909. 

The  unfortunate  death  of  this  little  girl 
naturally  arouses  every  feeling  of  human 
sympathy,  and  doubtless  appealed  to  the  Ju- 
ry ;  but  the  facts  are  that  resiwndent's  wife, 
with  whom  be  left  the  child,  assented  to  her 
going  across  the  tracks  unattended:  that 
the  mother  watched  her  while  leaving;  that 
she  was  permitted  to  (etutn  ^lo^rvnd  that 
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while  doing  so  she  was  struck  by  the  train, 
before  any  of  the  switching  crew  saw  her  or 
knew  of  her  presence.  The  acts  of  the  par- 
ents constitute  the  most  flagrant  negligence 
upon  their  part  They  must  have  known  that 
the  very  existence  of  the  railroad  tracks 
was  itself  a  sign  of  danger;  that  an  unat- 
tended child  only  six  years  of  age  should  not 
have  been  permitted  to  play  upon  or  near 
them;  and  that.  If  allowed  to  do  so,  the 
child  would  in  all  probability  be  seriously 
injured  or  killed.  Parents  cannot  delegate 
to  trainmen  or  other  persons  in  charge  of 
dangerous  agencies  the  care  and  protection 
of  their  unattended  children.  In  the  case  of 
Westerberg  v.  KInzua  Creek,  etc.,  R.  R.  Co., 
142  Pa.  471.  21  Atl.  878,  24  Am.  St.  Rep.  510, 
the  Supreme  Court  of  Pennsylvania  said :  "If 
we  concede  there  was  negligence  on  the  part 
of  the  company  in  permitting  the  car  to  be- 
come detached  and  run  down  the  road  with- 
out any  one  to  control  it,  the  fact  remains 
that  the  children  were  walking  upon  the 
track ;  and,  while  tliey  could  not  be  charged 
with  contributory  negligence  by  reason  of 
their  tender  years,  this  suit  is  brought  by 
their  parents,  who  may  be  properly  so  charg- 
ed. A  parent  owes  a  reasonable  duty  of  pro- 
tection to  his  children,  and  cannot  cast  the 
whole  of  that  duty  upon  strangers.  If  he 
permits  them,  when  of  tender  years,  to  wan- 
der off  in  places  of  known  danger,  and  by 
reason  thereof  an  accident  occurs  to  them, 
be  has  no  Just  claim  to  make  others  bear 
the  consequences  of  his  own  neglect.  We 
have  a  number  of  cases  in  which  this  prin- 
ciple has  been  enforced.  In  Philadelphia, 
etc.,  R.  R.  Co.  V.  Humniell,  44  Pa.  375, 
84  Am.  Dec.  457,  it  was  said  that  children  of 
a  tender  age  cannot  be  upon  a  railroad  track 
without  a  culpable  violation  of  duty  by  their 
parents  or  guardians.  In  Philadelphia,  etc., 
R.  R.  Co.  V.  I>oug,  75  Pa.  2.")7,  It  w^as  said 
by  Agnew,  C.  J. :  To  suffer  a  child  to  wan- 
der in  the  street  has  the  sense  of  pennlt.  If 
such  permission  of  sufferance  exist  it  is  neg- 
ligence.' To  tlie  same  point  Is  Cnuley  v. 
Pittsburg,  etc.,  Ry,  Co.,  05  Pa.  .'iOS,  40  Am. 
Rep.  604.  And  see,  also,  Gillespie  v.  McGow- 
an,  100  Pa.  144,  45  Am.  Rep.  305."  See,  al- 
so, 1  Thompson's  Commentaries  on  I>aw  of 
Negligence,  S  3.33;  Kvansvllle,  etc..  R.  R. 
Co.  V.  Wolf,  59  Ind.  89;  Jeffersonvllle,  etc., 
R.  R.  Co.  V.  Bowen,  40  Ind.  545;  Senn  v. 
Southern  Ry.  Co.,  124  Mo.  021,  28  S.  W.  m. 
In  Bamberger  v.  Citizens'  St.  R.  Co.,  31  S. 
W.  163,  95  Tenn.  18.  28  L.  R.  A.  480,  49  Am. 
St.  Rei).  90i),  the  action  was  prosecuted  l)y 
the  father,  as  administrator  of  his  deceased 
child,  for  the  benefit  of  himself  as  next  of 
kin,  and  the  Supreme  Court  of  Tennessee, 
discussing  his  contributory  negligence,  said: 
"The  underlying  principle  In  the  whole  mat- 
ter is  that  no  one  shall  profit  by  his  own 
negligence,  and  to  allow  the  father,  wlio  has 
been  guilty  of  negligence,  to  recover,  notwith- 
standing that  negligence,  when  he  brings  the 
suit  as  administrator,  although  he  could  not 
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do  so  in  his  own  right,  would  defeat  this  un- 
derlying principle  by  a  mere  change  of  form, 
when  the  entire  recovery,  in  either  event, 
goes  to  him  alone.  Upon  principle,  we  think 
that,  no  matter  how  the  suit  Is  brought — 
whether  as  administrator  or  as  father — it 
can  be  defeated  by  the  father's  contributory 
negligence,  when  he  is  sole  beneficiary." 

Assuming  that  the  evidence  In  this  case 
disclosed  facts  sufficient  to  go  to  the  Jury 
upon  the  question  of  the  appellant's  negli- 
gence, yet  the  negligence  of  the  parents  of 
this  child  was  sufficient  to  demand  a  Judg- 
ment for  appellant.  The  house  In  which 
respondent  lived  was  located  upon  and  abut- 
ted the  railroad.  The  evidence  and  exhibits 
show  the  place  of  the  accident  to  have  been 
a  veritable  death  trap  for  a  small  child. 
The  mother,  as  found  by  the  Jury,  had  been 
left  In  the  custody  of  the  child  at  the  time 
of  the  accident.  She  took  the  child  to  the 
door,  and  permitted  her  to  cross  the  tracks 
and  play  with  other  Bmail  children.  The 
testimony  shows  that  the  tracks  were  fre- 
quently used  by  appellant  The  parents  should 
have  known  that  cars  might  be  passing  and 
switching  there  at  any  moment.  They  could 
not  have  placed  their  child  in  greater  peril. 
The  mother's  testimony  shows  that  she  must 
have  been  aware  of  its  dangerous  position. 
No  parent  should  be  permitted  to  recover  for 
his  own  benefit  damages  resulting  from  the 
death  of  his  child,  where  he  himself  has  been 
guilty  of  negligence  which  proximately  con- 
tributed to  the  accident  causing  such  death. 
The  honorable  trial  court  erred  in  refusing 
to  sustain  the  appellant's  motion  for  Judg- 
ment notwithstanding  the  general  verdict  of 
the  Jury. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss  the 
action. 

Ft'LLERTON,  MOUNT,  ROOT,  and  DUN- 
B.4R,  JJ.,  concur. 


STATE   v.   BARUTn. 
(Supreme  Court  of  Washington.    Oct.  10,  1907.) 

1.  Criminal  Tmw— Declarations  op  Dece- 
dent —  Admissions  by  Accused  —  State- 
ments Calling  fob  Denial. 

.\nte  uiortem  statements  by  deceased  in  the 
presence  of  accused  are  not  for  that  reason 
alone  admissible  against  accused  as  admissions, 
unless  they  relate  to  the  matter  at  issue  and 
are  addressed  to  accused,  or  made  under  sucli 
circumstances  as  would  naturally  call  for  some 
action  or  reply  from  persons  similarly  situated. 
|Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  g  898.] 

2.  Same— Presence  of  Accused. 

Ante  mortem  statements  made  by  deceased 
after  he  had  been  shot,  and  while  accused  was 
sitting  at  a  table  in  an  adjoining  room  with 
the  door  open  and  within  easy  hearing,  with 
reference  to  the  shooting.  Its  immediate  cause, 
conduct  of  both  decedent  and  accused  while  it 
was  going  on,  and  everything  related  by  de- 
ceased  which  might  properly  constitute  res 
gestae  was  admissible,  but  declarations  made  by 
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deceased  after  the  door  between  the  rooins  had 
been  closed,  and  while  defendant  was  in  con- 
versation in  the  other  room,  were  inadmissible 
against  her,  though  she  might  by  listening  actu- 
ally have  heard  the  statements  made  and  opened 
the  door  and  denounced  them  as  false. 

3.  Same— Relevancy. 

Ante  mortem  declarations  made  by  de- 
ceased after  he  was  shot,  in  defendant's  pres- 
ence, concerning  her  conduct  toward  him  at 
times,  other  than  when  the  shooting  occurred, 
the  fact  that  deceased  was  at  one  time  possessed 
of  considerable  property  which  he  lost  through 
defendant's  misconduct,  and  expressions  of  mal- 
ice and  hatred  against  her,  were  irrelevant. 

4.  Homicide— Cause   of   Death— Neoooent 
tseatment  by  physician — evidence. 

Under  the  rule  that  unskillful  or  negligent 
treatment  of  the  wound  by  the  wounded  person 
or  bis  physician  which  may  have  aggravated  de- 
ceased's condition  and  contributed  to  bis  death 
does  not  relieve  the  assailant  from  liability, 
unless  such  negligent  and  unskillful  treatment 
was  the  sole  cause  of  death,  defendant  was  not 
entitled  to  show  that  the  wounds  inflicted  on 
deceased  were  not  mortal  in  more  than  1  per 
cent,  of  the  cases,  and  that  the  treatment  af- 
forded deceased  by  the  physicians  in  charge  was 
not  the  best  medical  treatment. 

5.  Criminal   Law  —  Appeal  —  Pbeseniatjom 
OF  Ebrors  in  Trial  Court. 

The  court's  omission  to  give  cautionary  in- 
structions as  to  the  evidence  against  accused 
will  not  constitute  error  available  on  appeal, 
where  no  such  instructions  were  requested. 

Appeal  from  Superior  Court,  Spokane 
County ;   W.  A.  Huneke,  Judge. 

Josephine  Baruth  was  convicted  of  man- 
slaughter, and  appeals.  Reversed,  and  new 
trial  granted. 

Sullivan,  Nuzum  &  Nuzum  and  M.  J.  Gor- 
don, for  appellant.  R.  M.  Barnbart,  Fred 
C.  Pugh,  and  A.  J.  Laughon,  for  the  State. 

FDLLEBTON,  J.  On  March  26,  1900, 
the  appellant  shot  one  C.  L.  Baruth  with  a 
revolver,  inflicting  upon  his  person  certain 
wounds  from  which  he  died  four  days  later. 
Thereafter  she  was  informed  against  for 
murder  In  the  second  degree,  tried  and  found 
guilty  of  manslaughter,  and  sentenced  to 
imprisonment  In  the  penitentiary  for  a  term 
of  10  years  and  to  pay  a  fine  of  $1,000.  From 
the  judgment  and  sentence  pronounced  upon 
her,  she  appeals. 

The  assignments  of  error  relate  chiefly  to 
the  admission  and  exclusion  of  evidence,  and 
the  giving  of  certain  instructions  and  fail- 
ing to  give  certain  others.  These  we  will  no- 
tice in  the  order  they  are  discussed  In  the 
appellant's  brief. 

The  state  sought  to  prove  the  manner  in 
which  the  crime  was  committed  by  showing 
the  declarations  of  C.  L.  Baruth  made  to 
certain  of  his  neighbors  on  the  evening  of 
the  day  the  shooting  occurred.  To  that  end 
it  called  as  a  witness  one  W.  E.  Connelly. 
Mr.  Connelly,  after  testifying  to  his  ac- 
quaintance with  the  deceased  and  certain 
preliminary  matters,  further  testified  that 
he,  in  company  with  one  Charles  Steele, 
called  at  the  Baruth  home  about  half  past 
7  in  the  evening  of  the  day  of  the  shooting; 
that  Mr.  Baruth  was  then  lying  on  a  couch 


in  the  f<">nt  room  of  the  bouse  talking  to  a 
Mr.  liC  I'Vvre,  who  had  also  called  upon  him ; 
that  Mrs.  Baruth  was  not  then  at  home; 
that  Mr.  Le  Fevre  stayed  for  about  a  half 
an  hour  after  the  witness  and  Steele  ar- 
rived, leaving  Just  about  the  time  Mrs.  Bar- 
uth returned ;  that  after  the  departure  of 
IjC  Fevre  Mr.  Baruth  arose  from  the  couch 
and  took  the  chair  vacated  by  him;  that  Mr. 
Steele  sat  next  to  him,  and  the  witness  sat 
on  the  opiK)site  side  of  the  same  room ;  that 
Mrs.  Baruth  took  a  seat  at  a  table  in  an 
adjoining  room — the  kitchen— placed  just 
to  the  right  of  the  door  opening  between  the 
rooms,  in  sight  of  the  witness,  the  door  be- 
tween the  rooms  being  open ;  and  that,  while 
the  parties  were  in  these  positions,  Mr. 
Baruth  told  the  story  of  the  shooting.  This 
story  'the  witness  repeated,  over  the  objec- 
tion of  the  appellant,  in  the  following  lan- 
guage: "A.  Mr.  Baruth  started  it  by  saying: 
This  Is  the  first  time  that  I  ever  revealed  a 
secret  regarding  my  family,  or  spoke  to  any 
man  In  Medical  Lake  or  anywhere  else  of 
this  trouble  about  my  family  In  any  way, 
and  I  defy  any  man  to  say  so,  hut  this  Is 
getting  to  a  point  where  I  will  have  to  talk, 
I  guess.'  And  he  went  on  to  say  that,  when 
he  got  home  Sunday  evening,  be  came  In 
the  house,  be  said,  and  laid  down  on  the  sofa, 
and  picked  up  a  paper,  and  his  wife  came  in 
and  said:  'Where  have  you  been  to-day?' 
(Objection  by  defendant.)  The  Court:  This 
is  a  statement  the  deceased  made?  The  Wit- 
ness :  Yes,  sir.  The  Court :  Proceed.  A. 
(continued).  He  said:  'She  asked  me  where 
I  had  been,  and  I  made  no  reply.  I 
laid  there  and  went  ahead  reading  just  as 
though  she  wasn't  talking.  She  next  called 
me  a  few  vile  names,  and  by  and  by  went 
off  and  left  me,  and  at  night  I  retired.'  The 
next  morning  she  comes  in  again  and  fetched 
in  a  coat  and  spread  It  down,  and  she  says: 
'Here  is  some  mud  on  this  coat.  That  proves 
the  statement  I  made  last  night  to  you,  and 
here  is  also  a  hair,  and  It  Is  not  mine,  either' 
— at  the  same  time  pulling  a  hair  off  and 
showing  it  to  him.  She  says:  'This  is  not 
my  hair  either.'  He  said  he  still  made  no 
reply,  but  laid  there  until  she  retired  to  the 
kitchen,  and  went  on  about  getting  break- 
fast again,  and  she  commenced  to  tell  the 
children  what  kind  of  a  man  he  was,  and  he 
says,  'This  much  I  couldn't  stand,'  and  be 
jumps  up  out  of  bed  and  grabs  his  pants  and 
went  through  into  the  kitchen  door  and  says — 
Q.  Indicate.  A.  Here  Is  where  he  was.  He 
came  through  these  two  doors  this  time, 
this  door  and  tnis  door,  and  be  asked  her. 
repeating  the  words  he  used,  'What  In  hell 
and  damnation  is  the  matter  with  you?'  he 
says.  Those  are  the  very  words  he  said  to 
her.  Slie  retired  through  this  door  and  out 
Into  this  be<lroom  here,  and  through  this 
way,  and  got  a  revolver  and  returned,  and 
began  shooting  at  him,  and  he  claimed  when 
she  returned  to  the  room  where  he  was 
standing  he  was  stooped  over  ready  to  put  on 
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bis  pants.  He  had  his  pants  in  his  hand 
when  she  fired  the  first  shot,  which  struck 
him  here  (Indicating).  He  grabs  a  chair  up 
that  sat  here,  and  held  It  up  between  him 
and  her,  and  be  says  she  was  shooting  very 
rapid,  and  he  held  the  chair  up  between 
them,  and  backed  into  this  room  through  this 
door,  and,  just  as  he  got  the  door  closed,  he 
stood  at  the  side  of  the  door  here  and  be 
looks  around,  and  she  stands  here  at  this 
window  right  by  the  side  of  him  with  the 
gun  up,  looking  through  the  window.  He 
retreats  back,  and  he  says:  'For  God's  sake 
don't  shoot  me  any  more.  You  have  shot 
me  now.'  That  there  is  where  Mrs.  Baruth 
says,  'You  ought  to  have  stopped  when  I 
told  you.'  Q.  She  said  that  at  that  point? 
Did  be  say  that  she  said  that?  A.  Yes;  be 
said  that  she  said  that  be  ought  to  have 
stopped  when  she  told  bim,  so  he  retires 
to  this  room  again,  and  sat  down  and  sends 
for  McCorkle,  sends  the  little  girl  over  to 
McGorkie's  and  McCorkle  came  over  and 
went  for  a  doctor.  Q.  Do  I  understand  that 
Mrs.  Baruth  stated  to  Mr.  Baruth  that  then 
is  when  he  ought  to  have  stopped?  A.  Mrs. 
Baruth  said  to  Mr.  Bamtb  he  ought  to  have 
stopped  when  she  told  bIm  to.  The  Court: 
Did  she  interrupt  bis  statement  to  you,  when 
be  was  making  that  statement?  The  wit- 
ness: She  lust  says —  The  Court:  While  he 
wag  telling  you  that?  A.  When  he  was  tell- 
ing me  that  she  says  be  ought  to  have 
stopped  when  she  said  so.  Q.  I  don't  under- 
stand the  statement,  and  I  don't  think  the 
jnry  does.  You  say  he  stated,  Mr.  Baruth 
stated  that  she  said  he  ought  to  have 
stopped?  A.  She  says,  when  Baruth  says 
that,  she  says  to  Steele  right  there — she 
turns  to  Steele  and  says,  'He  ought  to  have 
stopped  when  I  told  him  to.'  Q.  Proceed 
with  any  further  conversation  that  you  heard 
there  or  which  was  bad,  either  by  the  de- 
fendant or  Air.  Baruth  in  her  presence.  A. 
He  said  he  sent  for  Mr.  McCorkle  to  come 
over  and  he  came,  and  he  sent  him  for  the 
doctors.  Q.  During  that  conversation  did 
be  tell  you  how  many  times  he  was  hit  dur- 
ing the  shooting?  A.  No,  sir;  he  didn't  say 
— yes;  he  said  when  we  went  In  he  was 
sliot  twice.  Q.  I  mean  at  this  conversation. 
Do  you  recall  anything  further  of  the  con- 
versation that  passed  between  you  and  Mr. 
Baruth  in  the  presence  of  tlie  defendant,  or 
that  was  said  by  the  defendant  at  that  time? 
A.  Mr.  Steele  he  gets  up,  and  goes  Into  the 
room  and  talks  with  Mrs.  Baruth  and  Mr. 
Baruth,  and  I  sat  there  and  talked  for 
probably  half  an  hour  that  be  was  In  there. 
Q.  During  this  conversation  Just  bim  and 
you  there  alone?  A.  What  I  have  stated 
was  heard  by  all.  Q.  When  Mr.  Steele  went 
Into  the  kitchen  where  Mrs.  Baruth  was, 
do  you  know  whether  or  not  the  door  was 
closed  after  him.  A.  When  he  went  into  the 
kitchen,  he  closed  the  door  behind  him ; 
yes,  sir.  Q.  Did  you  from  where  you  were 
sitting  hear  any  conversation  between  Mr. 


Steele  and  Mrs.  Baruth  wltb  respect  to  the 
shooting?  A.  I  did  not  Q.  And  the  subse- 
quent conversation  with  the  deceased  on  that 
night  was  not  in  the  presence  of  the  de- 
fendant? A.  The  remainder  was  between 
Baruth  and  I  alone.  Q.  In  that  conversation 
did  Mr.  Baruth  repeat  the  names  which  he 
said  his  wife  called  him?  A.  Yes,  sir.  Q. 
What  did  be  say  they  were,  Mr.  Connelly  T 
(Objection  by  defendant.  Overruled.  BJxcep- 
tion.)  Q.  If  you  recall  what  those  names 
were,  state  them?  A.  Well  he  said  she  called 
him  a  'pimp'  and  a  'whore  master,'  and  that 
he  was  chasing  women  all  the  time,  and  a 
few  other  vile  names.  I  couldn't  say  ex- 
actly what  he  did  say.  He  says,  'This  was 
a  common  occurrence  when  I  came  home,' 
and  that  he  paid  no  attention  to  it,  when  be 
came  home  and  dressed  up.  He  said :  'Always 
when  I  went  away  from  home  dressed  up, 
put  on  a  white  shirt  and  went  down  town, 
and  came  home  there  was  always  trouble.'" 
Mr.  Steele  was  also  called  as  a  witness. 
He  described  the  situation  pretty  much  as 
it  was  described  by  the  preceding  witness, 
probably  placing  Mrs.  Baruth  a  little  closer 
to  the  open  door  than  she  was  placed  by 
Mr.  Connelly,  and  adding  that  the  place 
where  she  sat  was  about  10  feet  distant  from 
the  position  of  Mr.  Baruth.  The  record  then 
shows  the  following:  "Q.  Proceed,  Mr.  Steele, 
and  relate  to  the  Jury  as  near  as  you  can 
recall  what  was  said  and  done  during  the 
conversation  that  has  l)een  referred  to  at 
the  time  and  place  referred  to,  and  when 
the  parties  were  maintaining  toward  each 
other  the  relative  positions  that  yon  have 
described,  touching  the  shooting  and  cir- 
cumstances that  led  up  to  and  surrounded 
the  shooting?  Mr.  Swanson;  We  object 
for  the  reason  It  has  not  been  shown  the 
defendant  would  have  beard  the  statement 
made  at  the  time,  but  as  in  fact  the  cir- 
cumstances show  that  she  would  not  be  apt 
to  have  heard  it  He  says  that  the  way 
they  were  sitting  it  must  have  been  about 
10  feet,  and  from  the  relative  positions 
shown  by  the  map  the  voice  would  have  to 
travel  first  in  an  easterly  direction  then 
west  to  this  door,  and  the  circumstances 
show  that  this  defendant  could  not  very 
well  have  heard  it,  and  I  think  anything  aa 
questionable  as  that  ought  not  to  be  allowed 
to  go  in  here.  The  statement  was  self-serv- 
ing, not  a  dying  declaration,  and  not  a  part 
of  the  res  gestte.  The  Court:  Objection  over- 
ruled. Exception.  Q.  Proceed,  Mr.  Steele. 
A.  You  want  the  story  related?  Q.  I  want 
the  story  related  at  that  time  and  place, 
and  any  interruptions  or  suggestions  that 
may  have  come  from  Mrs.  Baruth  or  any 
question  or  statement  that  yon  or  Mr.  Con- 
nelly or  any  one  else  present  made  in  the 
presence  and  hearing  of  Mrs.  Baruth  respect- 
ing this  matter— the  substance  of  It  as  near 
as  you  recall.  A.  When  he  started  to  tell 
his  story,  he  started  out  by  saying:  'This 
is  the  most  contemptible  piece  of  huuiuuity 
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that  God  Almighty  ever  put  the  breath  ot 
life  In.'  Then  he  says:  'This  all  comes  from 
my  putting  on  a  white  shirt  and  going  down 
town  Saturday  evening.'  He  says:  'When 
I  was  going  to  lodge,  I  put  on  a  white  shirt, 
and  I  goes  down  to  lodge,  and  she  makes 
a  great  kick  before  I  started.'  And  he  says: 
'Sunday  morning  I  got  up  and  put  on  my 
collar  and  wore  my  white  shirt  down  town 
on  Sunday.'  This  was  the  day  before  the 
shooting,  and  he  said:  'There  was  always  a 
kick  whenever  he  put  on  a  white  shirt  and 
went  out'  So  he  says:  'I  never  before  have 
revealed  any  secret  or  any  trouble  that  ever 
happened  In  my  family.'  And  he  went  on 
to  tell  about  when  he  came  home  the  night 
before,  on  Sunday  evening.  He  laid  down 
on  the  lounge,  and  she  came  around  and  was 
accusing  him  of  being  with  other  women, 
and  she  called  htm  violent  names,  and  he 
said  he  said  nothing  but  went  to  bed,  and 
the  next  morning  she  came  in  and  was  exam- 
ining his  clothes.  He  said  she  took  his  un- 
der clothes  and  turned  them  wrong  side  out, 
and  examined  them  all  over.  She  examined 
them  all  through  to  see  If  she  could  find 
some  hair  or  anything,  and  then  took  his 
overcoat  It  had  mud  on  It,  and  she  spread 
that  out  and  showed  him,  showed  him 
where  he  had  had  his  overcoat  down  in  the 
mud,  and  he  said  that  he  didn't  suy  any- 
thing to  her,  and  she  went  on  calling  him 
names.  Q.  Did  he  repeat  the  names  that  he 
claimed  she  called  him?  A.  No;  I  don't  re- 
member. Q.  Proceed.  A.  (continued).  So 
she  comes  out  In  the  kitchen  and  commenced 
telling  the  little  children  a  lot  of  stuff  that 
wasn't  for  little  children  to  hear  and  it  made 
him  angry,  so  he  says  he  jumped  out  of  bed, 
and  went  out  and  asked  her  what  in  the 
hell  and  damnation  she  was  doing,  and  he 
says  she  run  around  and  went  through  tlie 
kitchen  door  and  run  around  the  house.  He 
proceeded  to  put  on  his  pants,  and  while  he 
was  putting  them  on  she  came  running  in 
and  fired  at  him,  so  he  says  he  retreated 
back  in  the  bedroom  as  fast  as  possible,  and, 
as  he  was  going,  he  picked  up  a  chair  to 
shield  the  bullets  away.  After  he  went  in- 
to the  bedroom,  he  said  he  looked  out  of 
the  window,  and  she  had  gone  around  there 
looking  through  the  window,  and,  if  I  re- 
menil)er  right,  he  said  she  shot  through  the 
wall  or  door  or  something  from  the  outside, 
and  so  he  said  he  retreated  back  further  lu 
the  other  bedroom  or  back  the  otlier  way 
where  she  couldn't  get  at  him,  and  I  guess 
that  is  tlie  most  of  his  story.  Q.  How  many 
shots  hit  him?  A.  He  said  she  hit  him 
twice.  He  said  several  shots  were  flred,  but 
only  two  hit  him.  Q.  Do  you  recall  anything 
further  said  at  that  time  and  place  while 
yon  were  sitting  In  the  relative  positions 
sufTSfstod  liefore  by  you,  either  by  the  de- 
ceased or  by  the  defendant,  Mrs.  Baruth, 
touching  ui)on  the  shooting?  A.  He  said 
that  at  one  time,  he  was  worth  $10,<X)0  and 
she  broke  him  up  until  he  didn't  have  a 


dollar,  and  that  she  was  always  continually 
telling  stories  outside  to  people  trying  to 
make  blm  out  an  awful  man  and  sueh  as 
that.  I  don't  remember  anything  more  Just 
now.  <j.  Did  he  go  into  any  particulars  and 
tell  you— <lo  you  remember  what  this  woman 
was  saying  to  the  children  which  angered 
him?  A.  He  said  that  she  was  telling  the 
children  about  him  being  with  other  women. 
He  didn't  come  out  and  say  the  words  that 
she  used  at  all.  Said  that  she  was  telling 
them  what  a  bad  man  he  was,  and  how  be 
had  been  out  with  other  women.  Q.  During 
the  statement  which  he  then  and  there 
made,  do  you  recall  any  interruption  or  any 
statement  that  Mrs.  Baruth  herself  made,  or 
any  response  or  any  denials  or  any  state- 
ment whatever  that  she  made?  A.  Not 
right  at  that  time;  no,  sir.  Q.  Did  she 
make  any  statement  or  response  whatever 
during  that  time  or  until  later  when  you 
and  she  were  alone?  A.  No.  Q.  Were  any 
persons  in  the  house  other  than  the  chil- 
dren, Mr.  and  Mrs.  Baruth,  yourself,  and 
Mr.  Connelly  at  the  time  this  statement  was 
being  made?  A.  If  there  was,  I  didn't  see 
them.  I  was  only  In  the  two  rooms — the 
kitchen  and  the  sitting  room.  Q.  You  knew 
nothing  about  the  other  rooms,  the  bed- 
rooms? A.  No,  sir.  Q.  Afterwards  at  any 
time  during  the  evening  did  you  have  any 
other  conversation,  did  you  have  any  con- 
versation with  Mrs.  Baruth  herself?  A.  I 
did.  Q.  About  how  long  was  it  after  this 
talk  you  beard  from  Mr.  Baruth?  A.  Prob- 
ably 10  or  15  minutes.  Q.  Where  did  you 
have  that  conversation?  A.  In  the  kitchen. 
Q.  Were  any  other  persons  present  beside 
yourself  and  Mrs.  Baruth?  A.  No,  sir.  Q. 
Where  was  Mr.  Baruth  and  Mr.  Connolly? 
A.  They  were  In  the  sitting  room.  Q.  Was 
or  was  not  the  door  leading  from  the  kitchen 
to  the  sitting  room  open  while  this  conver- 
sation was  going  on  with  Mrs.  Baruth?  A. 
No;  I  closed  It  when  I  went  out  ♦  ♦  * 
A.  (continued).  In  the  meantime,  while  me 
and  Mrs.  Baruth  was  talking,  Mr.  Connel- 
ly and  Mr.  Baruth  In  the  other  room,  every 
time  they  would  say  anything  we  could  hear 
them  distinctly —  Q.  Was  the  door  closed? 
A.  With  the  door  closed,  yes,  sir;  and  no 
matter  whether  we  was  busily  engaged  In 
the  subject  or  not  Mrs.  Baruth  would  stop 
and  listen  whenever  Mr.  Baruth  would 
speak,  and,  of  course,  if  it  didn't  amount 
to  anything  pertaining  to  this  incident  she 
would  go  ahead  then  with  her  story  wltn 
me,  but,  if  It  was  about  her,  relating  to  this 
Incident,  she  would  listen.  One  time  in  par- 
ticular while  we  were  talking  ilr.  Baruth 
was  merely  relating  over  again  what  he  had 
related  to  us — that  is,  one  part  ot  It,  and 
that  is  when  she  came  up  to  the  bedroom 
door,  or  at  least  when  she  came  in  and 
was  shooting  at  him — and  he  says,  well,  he 
started  to  tell,  when  she  stopped,  we  were 
talking  and  she  stopped  to  listen,  and  I 
heard  him  distinctly,  the  words  he  used,  he 
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says,  'She  commenced  shooting,'  and  be  says, 
'I  threw  up  my  bands  and  hollered,  "for 
God's  sake  stop.  You  have  shot  me  now;" ' 
aud  he  says,  'I  was  retreating  back  in  the 
bedroom  as  fast  as  I  could,'  and  he  says, 
'She  kept  on  shooting  and  me  bleeding.'  He 
was  Just  merely  relating  what  he  had  relat- 
ed to  Connelly  and  myself.  She  turns  right 
around  to  me  and  looks  at  me  and  says: 
'Yes,'  she  says,  'he  ought  to  hare  stopiied 
when  I  told  him  to.'  I  don't  laurw  but  what 
that  Is  about  all  of  the  story." 

It  Is  the  contention  of  counsel  for  the  ap- 
pellant that  the  ndmlsslon  of  these  recitals 
in  evidence  was  error.  They  argue,  first, 
that  it  was  not  shown  that  they  were  made 
in  the  presence  or  hearins  of  the  respondent, 
or,  if  in  her  bearing,  that  they  were  not 
made  under  such  ctrcnmstancea  as  called 
for  a  denial  upon  her  part;  and.  second,'  that 
If  any  part  of  It  was  admissible  the  court 
opened  the  door  too  wide,  In  that  he  permit- 
ted the  witnesses  to  recite  statements  de- 
nunciatory of  the  appellant  which  could  not 
have  been  evidence  against  her  even  had 
the  person  making  the  statements  tieen  up- 
on the  witness  stand  himself. 

But,  before  discussing  these  objections,  It 
is  necessary  to  notice  for  a  moment  the  legal 
aspects  of  the  question.  Counsel  for  the 
state  contend  broadly  that  any  statement  or 
declaration  of  the  person  injured  made  to  a 
third  person,  in  the  presence  or  hearing  of 
the  accused,  either  charging  him  directly 
with  the  crime  or  pertaining  to  matters  other- 
wise relevant  to  the  issue,  if  not  denied  by 
the  accused,  may  be  given  in  evidence  ngahist 
him  as  an  admission  on  his  part.  On  the 
other  hand,  the  appellant  contends  that  the 
mere  presence  or  hearing  of  the  accused  Is 
not  alone  sufficient  to  render  the  evidence 
admissible,  but  the  statements  must  relate 
to  the  matter  at  Issue,  must  be  addressed  to 
the  accused,  or  made  under  such  circum- 
stances as  would  ordinarily  aud  naturally 
call  for  some  action  or  reply  from  persons 
similarly  situated,  and  that,  if  the  condition 
be  one  of  doubt  as  to  whether  a  reply  should 
or  should  not  have  been  made,  the  evidence 
should  not  be  received.  There  are  cases 
which  sui>port  the  respondent's  contention 
many  of  which  are  a)llated  in  its  brief.  But 
we  think  the  better  authority  Is  with  the 
appellant.  Ureenleaf,  in  his  work  on  Evi- 
dence, while  stilting  that  adnii.<«slons  may  be 
implied  from  tiie  silent  acciuicsccnce  of  a 
party  In  the  statements  of  another,  adds  that 
nothing  can  be  more  dangerous  than  evidence 
of  this  kind,  and  that  It  should  always  be  re- 
ceived with  caution,  and  never  received  at  all 
unless  the  evl<len<;e  is  of  direct  declarations 
of  that  kind  which  naturally  calls  for  con- 
tradiction, and  then  makes  this  general  obser- 
vation: "The  evidence,  consisting  as  it  does 
In  the  mere  repetition  of  oral  statements,  is 
subject  to  much  imi)erfection  and  mistake; 
the  party  himself  either  being  misinformed, 
or   not    having  clearly   expressed   bis   own 


meaning,  or  the  witness  having  misunder- 
stood him.  It  frequently  happens,  also,  that 
the  witness,  by  unintentionally  altering  a  few 
of  the  expressions  really  used,  gives  an  effect 
to  the  statement  completely  at  variance  with 
what  the  party  actually  did  say."  Qreenleaf 
on  Evidence  (14th  Ed.)  §  200.  In  1  En- 
cyclopfedia  of  Evidence,  p.  367,  tlie  rule  Is 
stated  as  follows:  "So  the  silence  of  a  party 
when  a  statement  Is  made  in  hta  presence 
against  his  Interest,  and  is  beard  and  under- 
stood by  him,  and  is  made  in  such  way  as 
to  call  upon  him  to  deny  It,  if  untrue,  and 
the  facts  are  within  his  knowledge,  and  the 
statement  is  made  under  such  circumstances 
as  naturally  to  call  for  a  reply,  amounts  to 
an  admission  of  the  truth  of  the  statement 
made,  and  may  be  suflldent  to  establish  the 
fact  as  against  him."  In  People  v.  Eoerner, 
154  N.  Y.  355,  374,  48  N.  E.  780,  736,  the  rule 
Is  stated  as  follows:  "That,  under  some  cir- 
cumstances, admissions  by  a  party  moy  be 
implied  from  bis  acquiescence  in  the  state- 
ment of  others.  Is  an  established  principle  of 
the  law  of  evidence.  A  party's  acquiescence, 
to  have  the  effect  of  an  admission,  must  ex- 
hibit some  act  of  voluntary  demeanor  or 
conduct.  When  the  claimed  acquiescence  is 
in  the  conduct  or  in  the  language  of  others, 
it  must  plainly  appear  that  such  conduct  or 
language  was  fully  known  and  fully  under- 
stood by  the  party  before  any  Inference  can 
be  drawn  from  his  passiveness  or  silence. 
Moreover,  the  circumstances  must  not  only  be 
such  as  afforded  him  an  opportunity  to  act 
or  to  speak,  but  also  such  as  would  properly 
or  naturally  call  for  some  action  or  reply 
from  men  similarly  situated.  Declarations 
or  statements  made  in  the  presence  of  a  party 
are  received  in  evidence,  not  as  evidence  in 
themselves,  but  to  ascertain  what  reply  the 
party  to  be  affected  makes  to  them.  If  he  is 
silent  when  he  ought  to  have  denied,  the 
presumption  of  acquiescence  arises.  But  It 
is  clearly  otherwise  when  his  silence  is  of  a 
character  which  does  not  Justify  such  an  in- 
ference. Thus,  when  a  person  is  asleep,  or 
Intoxicated,  or  deaf,  or  a  foreigner  unable  to 
understand  the  language  employed,  he  can- 
not be  prejudiced  by  statements  made  by 
others  in  his  presence.  Nor  is  such  silence  an 
assent,  unless  the  statements  were  such  as 
to  properly  call  for  a  response."  See,  also, 
Davis  V.  State,  131  Ala.  10,  31  South.  0C9; 
Ackerson  v.  People,  124  111.  ms,  IG  N.  E.  847 ; 
Commonwealth  v.  Brown,  121  Mass.  00;  Peo- 
ple V.  O'Brien,  08  Mich.  408,  30  N.  W.  225 ; 
State  V.  Swisher,  18C  Mo.  1,  &i  S.  W.  911; 
I  I'helan  v.  State,  114  Tenn.  483,  88  S.  W. 
1040;  Peoi)le  v.  Amaya,  134  Cal.  531,  60  Pac. 
7!I4;  and  in  this  court  the  question  suggest- 
ed, while  It  has  not  been  before  us  in  the 
form  here  presented,  is  not  entirely  new. 
In  Miller  v.  Territory,  3  Wash.  554,  19  Pac. 
50,  where  it  was  shown  that  the  accused 
when'  arrested  and  charged  with  the  murder 
of  one  of  his  neighbors  displayed  gome  agita- 
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tion,  and  afterwards,  when  brought  into 
presence  of  the  body  of  the  murdered  man 
and  accused  directly  of  the  crime,  made  no 
answer,  but  turned  away,  and  refused  to 
again  look  upon  the  corpse,  the  court  said 
that  there  was  nothing  in  the  defendant's 
conduct  "which  the  most  ingenious  Imagina- 
tion could  torture  into  an  incriminating  act." 
In  State  v.  McCullum,  18  Wash.  394.  51  Pac 
1044,  the  defendant  was  Jointly  informed 
against  with  one  Wilson  for  having  burglariz- 
ed a  saloon  building  and  stealing  therefrom 
a  quantity  of  cigars.  On  his  trial  an  officer 
was  permitted  to  testify  that  Wilson  made 
a  confession  to  him  implicating  McCuIliuu; 
that  he  had  McCullum  and  Wilson  brought 
before  him,  when  Wilson  repeated  his  state- 
ment, and  that  McCullum  when  asked  what 
he  had  to  say  concerning  it  said  there  was 
nothing  In  it.  It  was  held  error  to  admit  this 
testimony,  the  court  saying :  "The  fact  that 
in  this  case  Wilson's  statement  was  made  in 
the  presence  of  the  appellant  and  directed  in 
part  to  the  appellant  did  not  thereby  render 
It  admissible.  The  fact  that  it  was  so  made 
loses  force  when  we  come  to  consider  that 
appellant  was  not  voluntarily  present  did  not 
acquiesce  In  it,  and  was  obliged  to  remain 
and  listen  to  it  whether  he  would  or  not." 
And  in  McCord  v.  Seattle  Electric  Co.  (Wash.) 
89  Pac.  491,  It  was  held  that  the  statement 
of  a  third  person  concerning  who  was  to 
blame  for  a  street  collision,  made  to  the 
plaintiff  while  she  was  recovering  from  the 
shock  of  the  accident,  was  not  admissible  as 
an  admission  by  her,  since  under  the  cir- 
cumstances she  could  not  reasonably  have 
been  expected  to  reply  to  it. 

Adopting  the  rule  contended  for  by  the  ap- 
pellant. It  is  plain  that  she  has  Just  cause 
for  complaint  against  the  broad  ruling  made 
by  the  trial  court.  All  that  the  deceased 
said  concerning  the  shooting  Itself  and  Its 
immediate  cause,  his  conduct  and  the  conduct 
of  the  appellant  while  It  was  going  on,  in 
fact,  anything  related  by  him  that  might 
properly  be  said  to  be  a  part  of  the  res 
gestae,  while  the  parties  were  in  the  position 
described  by  the  witness  Connelly,  was  prop- 
erly admitted.  The  position  of  the  parties  at 
that  time  was  such  that  it  can  be  said  that 
the  statements  were  made  in  the  presence 
of  the  appellant,  and  the  circumstances  were 
such  that  she  might  reasonably  have  been 
expected  to  reply,  had  she  not  Intended  to 
acquiesce  In  them.  But  this  Is  as  far  as  the 
statements  were  admissible.  Anything  said 
by  hhn  after  the  witness  Steele  left  the  room, 
closed  the  door  between  the  two  rooms, 
and  engaged  the  ajtpellant  In  conversation 
could  not  be  admissible.  Even  If  she  could 
under  those  circumstances  hear  If  she  listen- 
ed acutely  the  ret-ltals  made  liv  the  deceas- 
e<l,  clearly  the  circumstances  excused  her 
from  replying  to  them.  The  statements  were 
not  luldressed  to  her,  neither  were  they  made 
In  her  presence.  She  could  not  be  certain 
that  Steele  heard  them,  and  it  is  too  much  to 


say  that  she  ought  to  have  opened  the  door 
and  denounced  them  as  falsehoods,  or  that 
she  should  have  interrupted  her  conversation 
with  Steele  to  declare  to  him  their  untruth  if 
she  did  not  intend  to  acquiesce  in  them. 

We  think,  too,  that  the  second  ground  of 
the  appellant's  objection  is  well  taken.  Both 
the  prosecuting  attorney  and  the  trial  Judge 
seem  to  have  proceeded  on  the  theory  that 
anything  said  by  the  deceased  at  this  time 
touching  his  relations  with  the  appellant  was 
admissible  as  an  admission  on  her  part.  The 
questions  propounded  to  both  Connelly  and 
Steele,  It  will  be  noticed,  called  for  the  en- 
tire recital  made  by  Mr.  Baruth,  regardless 
of  its  relevancy  to  the  question  In  hand.  The 
witnesses  were  permitted  to  detail  his  state- 
ments concerning  the  appellant's  conduct  to- 
wards him  at  other  times  than  at  the  time  of 
the  shooting,  the  fact  that  be  was  at  one  time 
posses-sed  of  considerable  property  which  he 
lost  through  her  misconduct,  and  even  the 
expressions  of  malice  and  hatred  the  deceased 
made  against  her.  Manifestly  this  was  im- 
properly admitted.  Her  conduct  towards  him 
at  other  times  than  at  the  time  of  the  shoot- 
ing as  related  by  these  witnesses  could  hard- 
ly have  been  admissible  as  evidence  bad  the 
deceased  himself  been  on  the  stand,  testify- 
ing for  the  state,  much  less  was  It  admissible 
when  Its  only  relevancy  rests  on  the  as- 
sumption that  the  appellant  admitted  the 
truth  of  the  recitals  by  her  silence.  The 
statement  concerning  the  loss  of  his  prt^ierty 
was  Irrelevant  for  any  purpose,  and  bis  ex- 
pressions of  malice  and  hatred  towards  the 
witness,  while  i)erliaps  harmless  under  nor- 
mal conditions,  were  here  highly  prejudicial, 
since  the  recitals  under  the  circumstances 
detailed  by  the  witnesses  took  on  the  guise 
and  solemnity  of  dying  declarations,  while 
they  were,  in  fact,  nothing  more  than  the 
rancorous  expressions  of  a  partisan,  bent  on 
Justifying  his  own  conduct,  and  condemning 
that  of  bis  assailant.  The  recitals  should  have 
been  confined  to  what  was  said  concerning 
the  Immediate  offense.  See  People  v.  Smith. 
172  N.  Y.  210,  231,  04  N.  B.  814. 

The  appellant  called  as  a  witness  one  Dr. 
B.vrne,  and  proceeded  to  Interrogate  htm  con- 
cerning the  character  of  the  wounds  received 
by  Baruth,  whether  or  not  they  were  mortal, 
or  of  such  a  nature  as  to  necessarily  cause 
death.  On  an  objection  being  interixmed,  the 
appellant's  counsel  stated  that  he  purposed 
to  show  "that  the  wounds  received  by  the 
deceased  as  proven  In  this  case  were  not 
mortal  wounds;  that  the  best  authorities 
state  that  In  woimds  of  the  upper  arm  death 
results  In  approximately  1  per  cent,  of  the 
cases;  that  septiciemla  or  blood  poisoning  is 
not  the  usual  or  necessary  consequence  of 
bullet  woimds;  that  the  Welch  or  gas  bacil- 
lus does  not  of  itself  cause  detith,  and  that. 
If  It  was  present  In  the  wound,  it  would  have 
shown  in  the  internal  organs  of  the  deceased; 
and  that  the  treatment  afforded  the  deceased 
by  the  physicians  in  charge  was  not  the  best 
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medical  treatment"  On  tbis  statement  being 
made,  tbe  court  excluded  any  further  evi- 
dence concerning  tbe  nature  of  the  medical 
treatment,  to  which  ruling  the  appellant  duly 
excepted  and  asisigns  the  same  as  error.  It 
is  at  once  manifest  that  the  statement  of 
counsel,  even  if  proven,  would  afford  no  de- 
fense to  the  crime  charged  against  the  appel- 
lant. Where  one  unlawfully  Inflicts  upon  the 
person  of  another  a  wound  calculated  to  en- 
danger or  destroy  life,  it  is  no  defense  to  a 
charge  of  murder  where  death  ensues  to 
show  that  the  wounded  person  might  have 
recovered  if  the  wound  had  been  more  skill- 
fully treated.  Even  unslcillful  or  negligent 
treatment  of  the  wound  on  the  part  of  the 
wounded  person  or  his  physicians  which  may 
have  aggravated  the  wound  and  contributed 
to  the  death  does  not  relieve  tbe  assailant 
from  liability.  He  must  show  that  the  negli- 
gent and  unskillful  treatment  was  the  sole 
cause  of  death,  before  he  can  escape  the  con- 
sequences of  bis  unlawful  act  on  this  ground. 
State  V.  Edgcrton,  100  Iowa,  C3,  09  N.  W.  280; 
State  V.  Landgraf,  05  Mo.  97,  8  S.  W.  237,  C 
Am.  St.  Rep.  2G:  Daughdrill  v.  State,  113 
Ala.  7,  21  South.  378;  Sharp  v.  State,  51 
Ark.  147,  10  S.  W.  228,  14  Am.  St.  Rep.  27; 
State  v.  Strong.  153  Mo.  .548,  55  S.  W.  78; 
Denmau  v.  State,  15  Neb.  138,  17  N.  W.  347; 
"Wharton  on  Homicide  (3d  Ed.)  $  35.  Meas- 
ured by  this  test,  the  court  did  not  err  in 
excluding  the  proofs  offered.  These  proofs 
did  not  tend  to  show  that  the  subsequent 
treatment  of  the  wound  was  the  sole  cause 
of  the  death,  but  that  the  treatment  was  un- 
skillful, and,  at  most,  only  contributed  there- 
to.   This  did  not  constitute  a  defense. 

The  remaining  assignments  of  error  re- 
quire no  separate  consideration.  The  legiti- 
mate evidence  was  sufficient  to  make  a  case 
for  the  jury,  and  no  error  was  committed  by 
the  court  In  refusing  to  sustain  the  appel- 
lant's challenge  thereto.  Nor  can  we  consider 
the  asslgmuent  based  on  the  failure  of  the 
court  to  give  cautionary  instruction  concern- 
ing the  evidence,  relating  to  the  appellant's 
admission  by  silence.  While  doubtless  cau- 
tionary instructions  would  have  been  proper, 
yet  none  were  requested  by  the  appellant, 
and  it  is  the  rule  In  this  state  that  even  posi- 
tive errors  must  be  called  to  the  attention  of 
the  trial  court,  and  that  court  given  a  chance 
to  correct  them  before  they  can  be  available 
here. 

For  the  error  above  noticed,  the  Judgment 
Is  reversed,  and  a  now  trial  granted. 

HADI.KY.  C.  J.,  and  RT'DKIN,  CROW, 
ROOT,  DT'XBAR,  and  MOUNT,  JJ.,  concur. 


MANNIX  V.  TRYON  et  al.    (Sac.  1,507.) 

<Suprem«  Court  of  California.    Sept.  19,  1907.) 

1.  Appkat,— Notice— Adverse  Parties  — Who 
Abe— Statutoky  Provisions. 

l.'ndci-  Vo(\v  ('iv.  Proc.  S  !)40,  providing  for 
tbe  service  of  notice  of  appeal  on  the  adverse 


party,  permna  whose  interest  in  the  subject- 
matter  18  deteriBined  by  the  judgment  appealed 
from,  and  which  interest  will  be  injuriously 
affected  by  its  reversal,  arc  adverse  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  ii  2137.  2138.] 

2.  CouBTS—.TuRisDicTio>«— Mechanics'   Liens 
— Amount  in  Controvebsy. 

When  the  superior  court  acquires  jurisdic- 
tion by  the  filing  of  a  suit  to  enforce  a  lien  of 
mechanics'  and  others,  under  the  statute  relat- 
ing to  such  liens,  it  has  jurisdiction  to  render 
judgment  for  the  amount  claimed,  though  less 
than  $300  and  though  the  right  to  a  lien  is  de- 
nied. 

3.  Appeal— Notice — Advebse  Pabties. 

Code  Civ.  Proc.  §  940,  i-equire  the  service 
of  a  notice  of  appeal  on  the  adverse  party. 
Section  1103  provides  that,  where  a  lien  is  filed 
on  an  indehtedness  due  from  the  original  con- 
tractor to  the  lien  claimant,  the  original  con- 
tractor shall  defend  at  his  own  expense ;  that 
during  the  action  the  owner  may  withhold  from 
the  contractor  the  amount  for  which  the  lien 
is  filed ;  that  on  judgment  against  tbe  owner  or 
his  property  he  shall  be  entitled  to  deduct  the 
amount  thereof  from  any  sum  due  the  contract- 
or ;  and  that,  if  the  judgment  exceed  the  amount 
due.  he  may  recover  the  excess  from  the  con- 
tractor. In  an  action  to  enforce  a  mechanics' 
lien,  a  personal  judgment  for  $178  was  rendered 
against  defendant  contractor,  a  Hen  on  the  lot 
of  the  owner  being  decreed,  with  a  provision  for 
the  sale  thereof,  and  a  deficiency  judgment 
against  the  contractor  if  tbe  proceeds  of  the 
sale  were  inEuffioient  to  pay  the  judgment 
IIM  that,  on  appeal  by  the  owner,  the  con- 
tractor was  not  an  adverse  party  on  whom  a 
notice  of  appeal  sbonld  have  been  served. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  g  21.38.] 

4.  Contracts— Subcontbactobs. 

A  subcontractor  is  not  bound  by  the  terms 
of  the  ori);inal  contract  where  the  same  are  not 
embodied  in  tbe  contract  between  him  and  the 
original  contractor. 

5.  Same— Wabranties. 

Under  Civ.  Code  §  1770,  providing  that  one 
who  manufactures  an  article  under  an  order  for 
a  particular  purpose  warrants  by  the  sale  that 
it  is  reasonably  fit  for  that  purpose,  a  contractor 
who  uses  tbe  materials  called  for  by  the  specifi- 
cations in  plastering  the  walls  of  a  building, 
and  does  the  work  according  to  the  contract, 
is  not  liable  under  an  implied  warranty  that  the 
walls  should  be  white. 

In  Bank.  Appeal  from  Superior  Court, 
Sacramento  County;    J.  W.  Hughes,  Judge. 

Action  by  D.  .T.  Mannix  against  William 
M.  Tryou  and  another.  From  the  judgment 
defendant  Tryon  appeals.  Modified,  and,  as 
nio<Iifled,  affirmed. 

See  84  Pae.  278. 

A.  Ta  Shinn  and  B.  L.  Shinn,  for  appellant. 
R.  Platnauer,  for  respondent. 

LORIGAN,  J.  This  Is  an  action  to  fore- 
close a  mechanic's  lien.  The  defendant  Tryon, 
owner  of  a  lot  In  the  city  of  Sacramento,  con- 
tracted with  the  defendant  Harris  to  erect  a 
tliree-story  building  according  to  certain 
plans  and  specifications.  The  plaintiff,  as  a 
subcontractor,  entered  Into  a  contract  with 
the  original  contractor,  Harris,  to  do  the 
plastering  and  hard  finish  work  according  to 
s.Tld  specifications,  and,  claiming  to  have  per- 
formed it,  and  that  a  balance  of  $178  was  due 
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him  therefor,  filed  a  Hen  and  commenced  this 
action  against  the  original  contractor  and 
the  owner  of  the  lot  to  enforce  Its  payment 
A  personal  Judgment  was  rendered  in  favor 
of  plaintiff  against  the  original  contractor, 
Harris,  for  the  amount  claimed,  and  it  was 
then  further  decreed  In  the  Judgment  that  a 
lien  on  the  lot  of  the  defendant  Tryon  existed 
in  favor  of  plaintiff  for  said  amount,  proyld- 
ed  for  a  sale  of  the  lot  and  the  application  of 
the  proceeds  to  the  payment  of  the  Judgment, 
and,  In  the  event  that  the  proceeds  were  In- 
Bufflclent  for  that  purpose,  that  there  be 
"docketed  a  judgment  against  the  defendant 
J.  E.  Harris  for  the  amount  of  such  deficiency 
which  may  remain  unpaid  on  the  Judgment 
of  plaintiff,  and  that  plaintiff  have  execution 
against  the  defendant  for  the  amount  there- 
of." The  defendant  Tryon  appealed  from  the 
judgment,  a  bill  of  exceptions  accompanying 
bis  appeal  therefrom,  and  served  his  notice  of 
appeal  on  the  plaintiff  alone.  The  notice  of 
appeal  given  by  defendant  Tryon  was  only  in- 
tended to  embrace  an  appeal  from  the  Judg- 
ment in  80  far  as  it  affected  him  by  decreeing 
a  Hen  upon  his  property,  providing  for  the 
sale  thereof  and  application  of  the  proceeds 
to  the  satisfaction  of  the  claim  of  plaintiff. 
The  original  contractor,  Harris,  against  whom 
the  personal  Judgment  was  entered,  took  no 
appeal,  nor  was  any  notice  of  appeal  served 
on  bim  by  the  appellant  Tryon.  The  District 
Court  of  Appeal  for  the  Third  Appellate  Dis- 
trict, before  which  this  matter  came  up  orig- 
inally, dismissed  the  appeal  on  motion  of  re- 
spondent, on  the  ground  that  Harris,  the  orig- 
inal contractor,  was  an  adverse  party  within 
the  meaning  of  section  940  of  the  Ck>de  of  Civ- 
il Procedure,  and  should  have  been  served 
with  notice  of  appeal ;  that  he  was  interested 
In  maintaining  the  Judgment  of  Hen ;  that  a 
reversal  of  the  Judgment  in  that  respect 
would  be  against  his  interest;  and,  not  hav- 
ing been  served  with  such  notice,  the  court 
was  without  Jurisdiction  to  determine  the  ai»- 
peal  on  its  merits.  A  petition  by  appellant 
for  a  further  hearing  and  determination  of 
the  cause  before  this  court  was  granted,  and 
upon  the  bearing  here  the  motion  to  dismiss 
the  appeal  is  renewed  and  submitted  with  the 
submission  of  the  cause  upon  its  merits. 

The  rule,  of  course,  is  that,  in  order  to 
confer  Jurisdiction  upon  an  appellate  court  to 
entertain  an  appeal,  all  adverse  parties — ^par- 
ties to  the  controversy  whose  Interests  would 
be  injuriously  affected  by  a  reversal  of  the' 
Judgment — must  be  brought  before  the  court 
Persons  whose  interest  in  the  subject-matter 
is  determined  by  the  Judgment  appealed 
from,  and  which  interest  will  be  injuriously 
affected  by  its  reversal,  are  adverse  parties 
within  the  meaning  of  section  940  of  the  Code 
of  Civil  Procedure  upon  whom  notice  of  ap- 
peal most  be  served.  It  Is  said  "an  adverse 
party  to  an  appeal  means  the  party  whose 
interest  in  relation  to  the  subject  of  the  ap- 
peal Is  in  conflict  with  a  reversal  of  the  order 


or  the  decree  appealed  from,  or  the  modifica- 
tion sought  by  the  appeal."  Randall  t.  Hunt- 
er, 69  Cal.  80,  10  Pac.  130 ;  Green  v.  Burge, 
lOo  Cal.  52,  88  Pac.  039,  45  Am.  St  Rep.  23; 
Pacific  Mut  Life  Ins.  Co.  v.  Fisher,  106  Col. 
224,  39  Pac.  758;  Mohr  v.  Byrne,  132  CaL 
250,  64  Pac.  257. 

If  this  is  the  relation  which  the  original 
contractor,  Harris,  l>ear8  to  the  appeal,  if 
his  Interest  in  the  Judgment  appealed  from  is 
such  that  Its  reversal  will  injuriously  affect 
him,  then  as  an  adverse  party  he  should  have 
been  served  with  the  notice  of.appeaL  Re- 
spondent Insists  that  such  is  his  relation  to 
it,  his  contention  being  that  it  is  to  the  inter- 
est of  the  original  contractor  that  the  Judg- 
ment of  the  trial  court  establishing  the  lien 
should  stand,  because,  by  enforcing  the  lien 
against  appellant's  property,  a  suflicieut  sum 
might  be  realized  through  a  sale  of  it  to  fully 
discharge  the  indebtedness  due  to  plaintiff 
and  relieve  the  original  contractor  from  ail 
obligation  to  plaintiff;  that  to  reverse  tlia 
Jndgment  so  as  to  defeat  the  lien  would  de- 
prive the  original  contractor  of  such  advan- 
tage under  tlie  Judgment  establishing  It,  and 
leave  him  subject  to  have  the  personal  Jndg- 
ment recovered  against  him  enforced  under 
execution.  In  this  view.  It  is  Insisted  by  re- 
spondent that,  as  the  original  contractor  wiil 
be  Injuriously  affected  in  bis  interest  if  it  is 
reversed.  It  was  essential  that  notice  of  ap- 
peal be  served  npon  blm. 

The  position  of  appellant  Is  that  a  reversal 
of  the  Jndgment  so  far  as  the  lien  is  concern- 
ed, which  alone  is  Involved  on  this  appeal, 
cannot  injuriously  affect  the  original  contrac- 
tor; It  being  asserted  that,  if  the  lien  be 
eliminated  from  the  Judgment  by  a  reversal, 
the  effect  would  be,  although  no  appeal  was 
taken  by  the  original  contractor  therefrom, 
to  destroy  the  personal  Jndgment  against 
bim;  that  within  the  doctrine  of  Miller  v. 
Carlisle,  127  Cal.  327,  59  Pac  785,  the  Juris- 
diction of  the  superior  court  to  entertain  this 
action  as  the  claim  was  for  less  than  $300, 
depended  solely  on  the  assertion  of  the  right 
of  lien  and  its  establishment  by  that  court 
and.  If  it  should  be  determined  upon  this  ap- 
peal that  there  wns  no  lien,  then  as  the 
amount  of  the  claim  asserted  was  less  than 
$300  the  superior  court  had  no  Jurisdiction 
to  enter  a  personal  Judgment  against  the  orig- 
inal contractor  for  $178;  that  the  personal 
judgment  is  void  and  falls  with  the  reversal 
of  the  judgment  establishing  the  lien  on 
which  jurisdiction  of  the  superior  court  In 
the  cause  alone  depended.  And  It  is  further  in- 
sisted by  appellant  that  even  if,  as  claimed  by 
respondent,  the  personal  Judgment  against  the 
contractor  is  a  valid  one  which  would  be  un- 
affected by  this  appeal,  the  contractor  could 
not  he  prejudiced  by  a  reversal  of  the  Judg- 
ment establishing  the  Hen;  that  the  liability 
of  the  contractor  for  the  full  amount  of  the 
claim  Is  fixed  by  it,  and  such  llBblllty  would 
not  be  affected  whether  ttiat  portion  of  the 
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Judgment  establishing  the  Hen  be  reversed  or 
aflSrmed. 

It  Is  only  proper  in  connection  witb  tills 
statement  of  appellant's  position  to  say  that 
when  hiB  briefs  were  filed  and  the  case  of 
Miller  T.  Carlisle  was  cited  and  relied  on  in 
support  of  that  position,  the  case  of  Becker 
V.  Superior  Court  (Gal.)  90  Pac.  689,  had  not 
been  decided.  In  this  latter  case  a  conclusion 
was  reached  that  the  rule  stated  in  Miller  t. 
Carlisle  was  not  the  correct  one,  but,  on  the 
contrary,  the  true  doctrine  is  that  when  the 
superior  court  acquires  Jurisdiction  by  the 
filing  of  a  suit  to  enforce  a  lien  of  mechanics 
and  others,  under  the  statute  relating  to  such 
Hens,  it  has  Jurisdiction  to  render  a  personal 
Judgment  for  the  amount  claimed,  although 
the  right  to  a  lien  Is  denied  and  the  amount 
claimed  is  less  than  $300.  We  mention  this 
In  Justice  to  appellant,  while  at  the  same  time 
a  reference  to  this  latter  case  of  Becker  ▼. 
Superior  Court  shows  that  the  personal  judg- 
ment entered  against  the  original  contractor 
In  this  case  is  a  valid,  subsisting  Judgment, 
which,  as  it  Is  not  appealed  from,  stands  un- 
aCTected  or  unaCFectable  by  any  action  which 
this  court  may  take  on  the  appeal  of  appel- 
lant iuTolTlng  the  validity  of  the  lien.  Un- 
der this  personal  judgment,  the  primary  obli- 
gation to  pay  the  amount  due  plaintiff  is  fix- 
ed upon  the  original  contractor;  such  pri- 
mary obligation  being  secured  by  a  lien  en- 
forced against  the  property  of  the  owner. 
This  being  the  condition  and  effect  of  that 
Judgment,  it  will  be  seen  upon  a  little  re- 
flection, and  consideration  of  the  record  be- 
fore us  on  its  merits,  that  it  can  be  of  no  mo- 
ment to  the  contractor  whether  upon  this  ap- 
peal of  Tryon,  the  owner,  it  be  determined 
the  Hen  is  valid  or  invalid — whether  the  judg- 
ment as  to  it  be  affirmed  or  reversed.  We 
say,  upon  the  record  before  us,  because  it  Is 
upon  an  examination  of  that  record  in  con- 
nection with  the  rights  of  owners  charged 
witb  a  lien  as  against  original  contractors 
under  the  mechanic's  Hen  law,  that  we  feel 
satisfied  warrants  a  conclusion  that  no  right 
of  the  original  contractor  here  can  be  affect- 
ed adversely  or  at  all  by  a  reversal  of  the 
Judgment  as  to  the  lien.  It,  of  course,  ap- 
pears from  the  record  before  us  that  the  pri- 
mary obligation  to  pay  the  indebtedness  for 
which  the  judgment  was  obtained  was  upon 
the  original  contractor.  He  was  personally 
responsible  to  the  subcontractor  for  the  pay- 
ment of  the  claim  under  his  contract  with 
him.  The  law  merely  gave  the  subcontractor, 
in  default  of  payment  by  the  contractor,  a 
right  of  lien  against  the  owner's  property  en- 
forceable by  foreclosure  to  secure  the  pay- 
ment which  the  contractor  was  primarily  ob- 
ligated to  make.  But  the  law  also  (section 
1193,  Code  Civ.  Proc.)  provides  that,  where  a 
Hen  Is  filed  against  the  property  of  the  owner 
on  an  indebtedness  due  from  the  original  con- 
tractor to  tlie  Hen  claimant,  the  original  con- 
tractor   shall    defend    against    any    action 


brought  thereon  at  his  own  expense;  that 
during  the  pendency  of  the  action  the  owner 
may  withhold  from  the  contractor  the  amount 
of  money  for  which  such  lien  Is  filed ;  that. 
In  case  of  Judgment  against  the  owner  or  his 
property  upon  the  Hen,  he  shall  be  entitled 
to  deduct  from  any  amount  due  the  contrac- 
tor the  amount  of  such  judgment  and  costs, 
and,  it  the  amount  thereof  shall  exceed  the 
amount  due  by  the  owner  to  the  contractor, 
or  if  he  has  settled  with  the  omtractor  In 
full,  he  shall  be  entitled  to  recover  back  from 
the  contractor  any  amount  paid  by  him  in  ex- 
cess of  the  contract  price  and  for  which  the 
contractor  was  originally  the  party  liable. 

It  appears  from  the  record  here  that  there 
is  in  the  hands  of  the  appellant,  owner  of 
the  lot,  over  $1,900  due  from  him  to  the 
original  contractor.  Under  these  circumstan- 
ces, while  it  may  be  said  theoretically  and 
on  the  face  of  the  judgment  its^f  that  the 
contractor  would  be  benefited  by  having  the 
Judgment  of  lien  stand  and  satisfaction  of 
the  claim  of  plaintiff  had  by  a  sale  of  the 
owner's  property,  yet,  practically  and  by  vir- 
tue of  the  section  of  the  0>de  referred  to,  no 
advantage  or  benefit  accrues  to  him  at  all 
thereby.  In  any  event — reversal  or  affirm- 
ance— his  primary  liability  for  payment  of 
the  claim  to  plaintiff  remains  unaffected  un- 
der the  personal  judgment  obtained  against 
him.  Under  any  theory  he  can  only  claim 
that  he  would  be  Injuriously  affected  by  a 
reversal  because  under  the  judgment  as  It 
stands  he  Is  benefited  by  the  enforcement  of 
the  lien.  But,  under  the  section  of  the  Code 
referred  to  and  upon  the  record,  this  theory 
Is  illusive.  If  the  judgment  establishing  a 
Hen  stands  and  is  enforced  by  a  sale  of  the 
property,  or  is  discharged  by  the  owner 
through  payment  of  the  judgment,  the  owner 
is  entitled  to  reimburse  himself  from  the 
m<H>eys  in  his  hands  due  the  contractor, 
which  In  this  particular  case  the  record 
shows  are  ample  for  that  purpose.  All  this 
being  true,  it  Is  obvious  that  in  this  partic- 
ular case  on  a  consideration  of  the  motion 
on  the  merits  of  the  appeal  neither  an  affirm- 
ance nor  a  reversal  of  the  judgment  so  far 
as  it  establishes  a  lien  against  appellant's 
property  could  be  of  any  advantage  to  the 
original  contractor.  If  It  were  reversed,  he 
would  be  still  liable  under  the  personal  judg- 
ment against  him,  which  is  unaffected  by 
this  appeal,  and  und^  which  the  primary 
liability  on  bis  part  to  plaintiff  is  fixed,  and, 
if  It  were  affirmed,  the  owner  would  have 
the  right,  which  in  this  case  could  be  ef- 
fectively exercised  of  reimbursing  himself  or 
discharging  the  Judgment  as  a  Hen  against 
his  property  from  moneys  In  his  hands  due 
the  original  contracts,  or  could  pay  the 
judgment  in  discharge  of  the  Hen  to  the  sub- 
contractor directly.  Under  this  view,  it  ap- 
pears to  us  that  It  is  a  matter  entirely  Im- 
material to  the  original  contractor  wbether 
it  be  decided  on  appeal  that  the  portion  of 
the  Judgment  decreeing  a  lien  be  vaUd  or  io> 
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valid.  No  substantial  right  of  tbe  orlgiual 
contractor  under  tbe  Judgment  of  Hen  is  af- 
fected. Hence  be  was  not  a  party  interested 
in  maintaining  it,  and  not  an  adverse  party 
upon  wboui  a  notice  of  appeal  sbould  have 
been  served- 

Tbe  District  Court  of  Appeal  in  dismissing 
tbls  appeal  when  tbe  matter  was  before  it 
based  Its  decision  on  Lancaster  v.  Maxwell, 
103  Cal.  67,  36  Pac.  951,  wbicb  It  cited  as 
justifying  its  action.  In  tbat  case,  bowever, 
it  does  not  appear  tbat  any  personai  Judg- 
ment was  rendered  against  tbe  original  con- 
tractor fixing  a  primary  liability  on  bis  part 
to  tbe  subcontractor  for  tbe  entire  amount 
of  his  claim.  Tbe  personal  Judgment  there 
rendered  was  for  sucb  a  deficiency  as  ap- 
peared after  tbe  sale  of  tbe  property,  and 
this  fact  seems  to  have  controlled  tbe  deci- 
sion. In  tbe  case  at  bar  tbe  personal  Judg- 
ment is  for  tbe  entire  amount  of  the  claim, 
separate  and  distinct  from  any  deficiency 
Judgment  whldi  it  is  provided  shall  be  dock- 
eted against  tbe  original  contractor.  Noth- 
ing is  said  in  the  portion  of  the  Judgment 
providing  for  sucb  docketing  tbat  It  shall 
be  docketed  as  a  persona)  Judgment  This 
would  be  its  effect,  not,  however,  by  virtue 
of  the  provision  for  docketing,  but  because 
independent  of  It  there  was  a  personal  Judg- 
ment expressly  given  against  the  original 
contractor  In  another  part  of  tbe  Judgment. 
If,  In  the  case  at  bar,  the  Judgment,  so  far 
as  It  established  a  lien,  were  reversed  and 
the  deficiency  Judgment  provided  to  be  dock- 
eted against  tbe  original  contractor  were  to 
fall  with  it,  this  would  nevertheless  leave 
the  personal  Judgment  against  the  original 
contractor  entered  against  him  elsewhere  un- 
afCected  and  subject  to  enforcement  upon 
execution.  Aside  from  this.  In  the  Max- 
well Case,  the  effect  of  section  1193  of  tbe 
Code  of  Civil  Procedure  upon  tbe  rights  of 
the  owner  of  the  premises  affected  by  the 
lien  against  the  original  contractor  did  not 
seem  to  have  been  presented  for  considera- 
tion, nor  the  record  examined  upon  tbe  mer- 
its of  the  appeal  to  ascertain  whether  ap- 
plying this  section  to  the  matters  disclosed 
by  It,  and  properly  to  be  considered  on  the 
motion,  any  Injury  to  the  original  contractor 
could  possibly  result  from  a  reversal  of  tbe 
Judgment  establishing  the  lien.  The  con- 
sideration of  these  matters  differentiates  this 
case  from  the  Maxwell  Case  sufficiently  to 
make  the  ruling  there  Inapplicable  here, 
even  If  that  ruling  sbould  be  deemed  cor- 
rect In  principle  upon  tbe  record  to  which  it 
is  applied,  which,  we  think.  Is  extremely 
doubtful.  Tbe  motion  to  dismiss  tbe  appeal 
is  therefore  denied. 

Now,  as  to  a  consideration  of  tbe  appeal 
on  its  merits.  Aside  from  the  question  of 
attorney's  fees,  the  prUicIpal  contention  of 
appellant  is  that  the  findings  made  by  the 
court  in  support  of  the  Judgment  in  favor  of 
the  plaintiff  are  not  sustained  by  the  evi- 
dence.   As  we  have  heretofore  stated,  appel- 


lant entered  into  a  contract  with  J.  B.  Har- 
ris to  erect  a  building  for  him  for  the  s«im 
of  $7,600,  according  to  certain  plans  and  spec- 
ifications, and  the  respondent  as  subcontract- 
or contracted  with  tbe  latter  to  do  tbe  plast> 
ering  and  hard  finish  work  according  to  spec- 
ifications providing  therefor  for  tbe  sum  of 
$750.  As  tbe  work  progressed,  he  was  paid 
the  amount  of  bis  contract  price,  except  $178, 
for  which  the  lieu  herein  was  filed  and  to 
recover  which  the  suit  was  brought  The 
court  found  that  plaintiff  completed  bis  con- 
tract according  to  its  terms,  and  it  Is  claim- 
ed tbat  this  finding  Is  not  supported  by  the 
evidence  because  there  were  certain  dlscolo- 
ratious  on  the  plastering  appearing  after  the 
completion  of  tbe  work.  Tbe  contract  be- 
tween the  owner  and  the  original  contractor 
for  the  construction  of  the  building  contain- 
ed speciflcatlons  relative  to  the  plastering 
thereof,  and  the  contract  between  plaintiff 
and  said  original  contractor  embraced  these 
latter  specifications.  The  specifications  set 
forth  In  detail  the  character  and  quality  of 
the  material  to  be  furnished  for  the  mortar 
and  hard  finish  to  be  used  in  the  work,  tbe 
manner  In  which  they  should  be  compounded 
and  applied  and  the  work  done,  and  the  evi- 
dence shows  that  In  discharging  his  con- 
tract plaintiff  used  exactly  the  materials 
tbat  were  required  by  the  specifications  and 
performed  tbe  work  In  a  workmanlike  man- 
ner, but  that  upon  Its  completion  portions  of 
the  surface  of  the  walls  showed  a  yellowish 
tint  appearing  in  some  places  In  streaks  and 
In  others  in  spots  of  a  cloudlike  form.  How 
these  discoloratlons  were  caused  Is  not  dis- 
closed by  the  evidence.  In  fact,  the  testi- 
mony showed  that  the  cause  of  them  was 
unknown.  Such  discoloratlons  might  occur, 
the  evidence  shows,  from  various  extraneous 
causes  having  no  relation  to  the  character  of 
the  materials  used  or  the  workmanship  em- 
ployed, and  might  occur  where  tbe  best  mate- 
rial and  workmanship,  as  in  the  case  at  bar, 
were  used  and  employed  and  still  be  Inex- 
plicable. The  usual  result,  however,  of  the 
use  of  good  materials  properly  applied  is  to 
produce  a  white  coat  or  surface  on  the  walls, 
and  It  Is  Insisted  by  appellant  that  because 
that  wag  not  the  result  of  the  work  of  plnln- 
Uff  his  contract  was  not  properly  performed; 
that  It  was  the  duty  of  plaintiff  to  show  that 
such  discoloratlons  were  occasioned  by  some 
cause  for  which  he  was  not  responslbla  In 
that  connection  It  is  insisted  that  there  was 
both  an  express  and  Implied  warranty  ac- 
companying his  contract  that  tbe  rooms 
should  be  finished  so  that  tbe  walls  would  be 
white.  The  express  warranty  Is  based  upon 
a  provision  of  the  main  contract  between  the 
owner  and  the  original  contractor  that  the 
latter  was  to  deliver  appellant  the  building 
properly  and  entirely  finished  and  "in  an  un- 
damaged state."  It  Is  sufficient,  however,  on 
this  point  to  say  that  the  subcontractor  was 
not  a  party  to  this  main  contract,  Its  provi- 
sions were  not  Incorporated  in  bis  contract 
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with  the  original  contractor,  and  be  is  not 
bound  bj  its  terms.  His  contract  was  witb 
tbe  original  contractor  alone,  and  related 
solely  to  doing  the  plastering  and  bard 
ttnlsblng  according  to  tbe  requirements  of 
tbe  specifications  In  the  main  contract,  and 
be  is  only  bound  by  tbe  terms  of  his  agree- 
ment In  that  respect,  and  it  is  not  claimed 
that  tbe  agreement  between  plaintiff  and  the 
original  contractor  contained  any  require- 
ment or  warranty  that  tbe  walls  should  be  of 
any  particular  color. 

But  It  is  said  there  was  an  impUed  war- 
ranty that  they  should  be  white;  that  as  tbe 
usual  result  from  tbe  use  of  tbe  materials 
specified  and  their  application  would  be  to 
produce  a  white  surface,  this  result  was  con- 
templated and  impliedly  warranted,  and  it 
is  Insisted  that  this  contention  is  supported 
by  sections  1769  and  1770  of  the  Civil  C!ode. 
Tbe  only  one  of  these  sections  which  could 
possibly  have  any  relevancy  is  section  1770. 
That  section  provides  that  "one  who  manu- 
factures an  article  under  an  order  for  a  par- 
ticular purpose  warrants  by  the  sale  that  it 
Is  reasonably  fit  for  that  purpose."  But  It  is 
obvious  that  this  section  has  no  application 
to  the  matter  under  consideration.  As  its 
language  Imports,  the  section  only  applies 
where  an  article  is  manufactured  for  a  par- 
ticular purpose.  It  contemplates  that  the 
manufacturer  has  selected  the  materials  and 
determined  the  workmanship  whereby  tbe 
finished  article  Is  supplied  for  the  particular 
purpose  designed.  It  does  not  apply  where 
the  article  to  be  furnished  Is  to  be  supplied 
under  a  contract  requiring  that  It  be  made 
according  to  a  certain  plan  or  certain  specifi- 
cations. Now,  In  tbe  case  at  bar,  we  have 
seen  that  there  was  no  express  agreement 
that  tbe  plaintiff  should  plaster  and  hard 
finish  tbe  appellant's  house  so  as  to  leave 
the  walls  white.  There  was  no  agreement 
that  any  particular  result  should  follow.  He 
did  not  agree  generally  to  plaster  the  dwelN 
ing,  which  would  leave  to  blm  the  selection 
of  tbe  materials  and  tbe  method  of  doing  the 
work.  His  agreement  was  to  do  It  In  a  way 
that  the  owner  and  the  original  contractor 
had  designed,  according  to  the  specifications 
wblcb  they  bad  agreed  on.  He  bad  no  dis- 
cretion in  tbe  matter.  When  be  followed 
strictly  those  specifications,  used  exactly  the 
materials  they  called  for  in  tbe  eomposltion 
of  tbe  mortar  and  bard  finish,  and  applied 
them  In  a  workmanlike  manner,  be  did  all 
bis  contract  called  for.  He  did  not  contract 
for  results,  bat  only  to  do  the  work  in  a 
specified  way.  It  the  usual  result  of  white 
walls  and  ceilings  did  not  follow,  he  was 
not  responsible  for  it,  unless  there  was  some 
default  on  bis  part  in  furnishing  the  ma- 
terials called  for  in  tbe  specifications  or  in 
doing  tbe  work  with  them.  The  court  found, 
and  tbe  evidence  fully  sustained  the  finding, 
that  tbe  piaintiCT  had  not  been  remiss  in  ei- 
ther particular.  Under  these  circumstances, 
ma  be  made  no  express  warranty  as  to  results 
Cal.Rep.  88-91  P.— 63 


and  plastered  and  hard  finished  tbe  ro<Mns 
with  tbe  materials  specified  in  tbe  contract 
and  did  the  work  skillfully,  be  did  all  that 
he  had  contracted  to  do.  He  did  not  ex- 
pressly warrant  any  particular  color,  tbe  spec- 
ifications did  not  call  for  any,  and,  tbe 
work  being  done  in  a  workmanlike  manner 
with  the  materials  designated  in  tbe  specifi- 
cations to  be  used,  the  plaintiff  is  not  respon- 
sible under  any  implied  warranty  for  the 
result  Bancroft  v.  San  Francisco  Tool  Co., 
120  Cal.  228,  52  Pac.  49C;  HcKnigbt-Flintic 
Stone  Co.  t.  Mayor,  160  M.  Y.  72-84,  54  N. 
E.  661. 

There  is  nothing  in  the  other  points  made 
by  appellant,  save  as  to  the  allowance  to 
plaintiff  of  $40  attorney's  fees  in  tbe  fore- 
closure of  the  lien.  Since  tbe  appeal  herein 
was  taken,  it  has  been  decided  by  this  court 
that  the  statute  allowing  attorney's  fees  in  an 
action  to  enforce  a  mechanic's  lien  is  uncon- 
stitutional. BuUden'  Supply  Depot  et  aL 
V.  O'Connor  et  al.  (Cal.  Sup.)  88  Pac.  882. 
This,  however,  only  requires  a  modification 
of  the  Judgment. 

In  that  respect  It  Is  ordered  that  the  Judg- 
ment be  modified  by  striking  out  therefrom 
the  allowance  of  attorney's  fees,  and,  as  so 
modified,  the  Judgment  is  affirmed. 

We  concur:  ANGELLOTTI.  J.;  McFAR- 
LAND.  J.;  SLOSS,  J.;  HBNSHAW,  J.; 
SHAW,  J. 


I«  Cal.  71 
HALSET  T.  SUPERIOR  COURT  OP  CITT 
AND  COUNTY  OF  SAN  FRAN- 
CISCO.   (8.  F.  4,853.) 

(Supreme  Court  of  Califoraia.    Sept.  23,  1907.) 

1.  Grand  Jcbt— Term  of  Sebvice. 

When,  in  obedience  to  Const,  art  1,  I  8, 
and  Code  Civ.  Proc.  {  241,  requiring  the  im- 
paneling of  a  grand  jury  once  each  year,  a  new 
grand  jury  Is  impaneled,  the  life  of  the  former 
grand  jury  ends. 

2.  Same. 

Pen.  C!ode,  S  906,  providing  for  the  dis- 
charge of  a  grand  jury  by  the  final  adjournment 
of  the  court,  adopted  as  a  part  of  the  Code  in 
1872,  when  terms  of  court  existed,  is  not  effec- 
tual in  discharging  a  grand  jury  after  the  Con- 
stitution of  1879,  under  which  there  are  no 
terms,  and  tbe  superior  court  ia  always  open 
for  business. 

3.  CotniTB— Rui.Es  OF  Decision. 

A  decision  constrning  a  statute,  which  has 
been  followed  for  over  20  years,  will  not  be 
overruled,  unless  clearly  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die 
vol.  13,  Courts,  {  311.) 

4.  Grand  Jury— Teem  of  Service— Statutes 
— Construction. 

Code  Civ.  Froc.  f  210,  declaring  that  the 
persons  whose  names  are  returned,  as  provided 
in  preceding  sections  for  selecting  jurors,  stiall 
be  regular  jurors,  and  shall  serve  for  one  year," 
refers  only  to  the  persons  set  apart  as  a  body, 
from  which  a  jury,  grand  or  petit  may  be 
drawn,  and  in  that  capacity  they  serve  for  on* 
year,  the  term  of  service  being  the  time  during 
which  they  may  he  drawn  for  actual  jury  serv- 
ice, and  has  no  reference  to  the  life  of  a  grand 
jury  drawn  from  their  number. 
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6.  Sauk. 

Code  Chr.  Ptoc.  |  210,  provldiiiK  that  re^ 
alar  jurors  shall  serve  for  one  year,  and  until 
other  persons  are  selected  and  returned,  when 
considered  in  connection  with  sections  214,  re- 
lating to  the  drawing  of  jurors  for  courts  of 
record,  and  section  241,  providing  for  the  im- 
paneling of  ^and  juries,  and  Pen.  Code,  {|  006, 
1140,  declaring  that  a  grand  jury  shall  be  dis- 
charged by  the  final  adjournment  of  the  court, 
and  providing  for  the  discbarge  of  a  jurv  unable 
to  agree,  has  nothing  to  do  with  the  life  of  a 
jury,  grand  or  petit,  and  under  it  a  grand  jury 
does  not  end  because  the  clerk,  in  conformity 
with  Code  Civ.  Proc.  §  209,  writes  down  the 
names  in  the  list  furnished  in  accordance  with 
section  204,  and  deposits  the  same  in  the  grand 
jury  box,  where  no  proceedings  have  been  had 
under  section  241  for  impaneling  any  of  the 
grand  jurota  from  such  list 
9.  Sake. 

The  object  of  Code  Civ.  Proc.  {  210,  pro- 
Tiding  that  regular  jurors  shall  serve  for  a  year, 
and  until  other  persons  are  selected,  is  not  to 
prevent  the  keeping  in  existence  any  particular 
grand  jury  for  an  indefinite  time,  that  being  the 
purpose  of  Pen.  Code,  i  906,  enacted  at  the  same 
time,  which  expressly  limits  the  life  of  a  grand 
jury  to  the  term  of  court  for  which  it  is  im- 
paneled. 
McFarland,  J.,  dissenting. 

In  Bank.  Application  for  writ  of  prohibi- 
tion by  Theodore  V.  Halsey  against  the  su- 
perior court  of  the  city  and  county  of  San 
Francisco  to  restrain  the  court  from  pro- 
ceeding with  the  trial  of  petitioner  under  an 
alleged  indictment.    Denied. 

Bert  Scbleslnger,  William  P.  Humphreys, 
and  D.  M.  Delmas,  for  petitioner.  W.  H 
Langdon,  Dist.  Atty.,  and  WlLMam  HofT  Cook, 
Asst.  Dlst.  Atty.  (Francis  3.  Heney  and 
Cliarles  W.  Cobb,  of  counsel),  for  respondent 

FEB  CUBIAM.  The  petitioner  seeks  a 
writ  of  pr(Albition  to  restrain  the  Bui)erlor 
court  of  tbe  city  and  county  of  San  Francisco 
from  proceeding  with  his  trial  under  a  paper 
purporting  to  be  an  Indictment,  charging  bim 
with  having  committed  a  felony,  which  paper 
was  presented  and  filed  in  said  court  as  an 
indictment  by  a  body  of  men  assuming  to  act 
and  acting  as  a  grand  jury  of  such  city  and 
county.  It  is  claimed  by  petitioner  that  at 
tbe  time  of  the  finding  and  presentation  of 
this  indictment  (March  20,  1907)  this  body  of 
men  did  not  constitute  a  grand  jury  at  all, 
and  that  consequently  the  indictment  is  a 
nullity  and  tbe  superior  court  is  without 
power  to  try  bim  on  the  charge  therein  made. 
Upon  the  oral  argument  it  was  admitted, 
for  all  tbe  purposes  of  this  proceeding,  that 
this  body  of  men  was  regularly  and  legally 
drawn  from  tbe  names  In  tbe  grand  jury  box 
for  the  year  1906,  and  regularly  Impaneled 
and  organized  as  the  grand  jury  of  said  city 
and  county  on  the  9th  day  of  Nov^nber,  1906, 
and  has  never  been  discharged  by  any  order 
of  the  court,  but  ever  since  such  Impanelment 
and  organization  has  continued  to  act  as  the 
grand  jury  of  tbe  city  and  county,  and  has 
always  been  recognized  by  the  superior  court 
as  such  grand  jury.  Petitioner's  claim  here 
Is  that  tliis  grand  Jury  was  discharged  by 


operation  of  law  not  later  than  February 
12,  1907,  and  that,  by  reason  thereof,  tli* 
members  have  ever  since  constituted  not  a 
grand  jury,  but  an  illegal  and  unauthorized 
body  of  mea,  without  power  to  perform  any 
function  of  a  grand  jury. 

Tbe  facts  relied  on  as  accomplishing  this 
discbarge  of  the  grand  jury  by  operation  of 
law  are  as  follows:  On  January  27,  1907,  in 
conformity  with  section  204,  Code  Civ.  Proc, 
the  judges  of  said  superior  court  made  an 
order  designating  the  estimated  number  of 
grand  jurors,  and  also  the  number  of  trial 
jurors,  that  would.  In  the  opinion  of  the 
court,  be  required  for  the  transaction  of  the 
business  of  the  court  and  the  trial  of  causes 
therein  during  the  ensuing  year,  which  num- 
ber of  grand  Jurors  was  144.  Immediately 
after  said  order  designating  the  estimated 
number  of  grand  Jurors  had  been  made,  said 
court  selected  and  listed  tbe  grand  Jurors 
required  by  said  order  to  serve  as  grand 
jurors  In  said  superior  court  dulng  tbe  ensu^ 
Ing  year,  or  until  a  new  list  should  be  pro- 
vided, which  list  of  persons  so  selected  was 
at  once  placed  In  tbe  possession  of  tbe  coun- 
ty clerk,  and  said  clerk,  on  receiving  said 
list,  filed  the  same  In  bis  office.  On  February 
12,  1007,  In  conformity  with  section  200,  Code 
Civ.  Proc,  said  county  cierk  wrote  down  the 
names  contained  <m  said  list  on  separate 
pieces  of  paper,  of  the  same  size  and  appear- 
ance, and  deposited  tbe  same  In  tbe  grand 
jury  box  of  said  city  and  county.  No  pro- 
ceedings have  been  had  under  section  241. 
Code  of  Civil  Procedure,  in  drawing,  in»- 
panellng,  or  summoning  any  of  the  grand 
Jurors  from  said  list  of  grand  Jurors  so  select- 
ed in  January,  1907,  by  the  said  court  as 
aforesaid. 

The  claim  of  petitioner  in  this  regard  Is 
necessarily  based  on  the  language  of  section 
210  of  tbe  Code  of  Civil  Procedure,  for  there 
is  no  other  provision  of  our  law,  constitu- 
tional or  statutory,  that  affords  any  basis  for 
such  a  claim.  Our  Constitution  simply  pro- 
vides tbat  "a  grand  jury  shall  be  drawn  and 
summoned  at  least  once  a  year  in  each 
county."  Article  1,  8  8.  Our  Code  of  CItU 
Procedure  provides  (section  241)  tbat  every 
stq;>erior  court,  whenever  in  the  opinion  of  tbe 
court  tbe  public  Interest  requires  it,  must 
proceed  to  impanel  a  grand  Jury,  and  "in  all 
coimtles  there  shall  be  at  least  one  grand 
jury  drawn  and  impaneled  in  each  year." 
Nowhere,  unless  it  be  In  said  section  210b 
Code  Civ.  Proc.,  Is  there  any  express  limita- 
tion on  tbe  life  of  the  grand  Jury  so  impanel- 
ed in  pursuance  of  the  antborlzatloa  sad  re> 
quirement  of  tbe  law,  or  any  Implied  limita- 
tion except  such  as  may  be  implied  from  the 
requirement  tbat  at  least  one  grand  Jury 
must  be  Impaneled  In  each  year.  When,  in 
obedience  to  this  mandate,  a  new  grand  Jury 
is  Impaneled,  the  life  of  the  fbrmer  grand 
jury  must  necessarily  end.  Section  906  of 
tbe  Penal  Code,  adopted  as  part  of  tbe  origi- 
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nal  Code  In  1872  and  never  amended,  pro- 
vides that,  on  tbe  completion  ot  tbe  business 
before  them,  the  grand  Jury  must  be  dis- 
charged by  tiie  court,  "but,  whether  the  busi- 
ness is  completed  or  not,  they  are  discharged 
by  the  final  adjournment  of  the  court"  This 
section  was  adopted  at  a  time  when  we  had 
terms  of  court  As,  under  the  Constitution 
vt  1879,  we  now  have  no  such  terms  of  court, 
and  the  superior  court  Is  always  open  for  busi- 
ness, there  is  no  such  thing  as  a  final  ad- 
journment of  the  court,  and  the  quoted  por- 
tion of  the  section  is  no  longer  effectual.  It, 
however,  assists  somewhat  in  ascertaining 
the  proper  construction  of  section  210,  Code 
Civ.  Froc.,  as  we  shall  hereafter  note.  Sec- 
tion 210,  Code  Civ.  Proc,  is  contained  in 
the  article  relating  to  the  "selecting  and  re- 
turning Jurors  for  courts  of  record"  (ar- 
ticle 3,  c.  1,  tit  3),  the  article  having  to  do 
with  the  selection  and  placing  In  the  general 
jury  box  of  the  county  by  tlie  proper  officers 
of  the  names  of  persMis  who  may  be  drawn 
as  required  for  actual  service  as  Jurors,  both 
grand  and  trial,  in  the  court  The  preceding 
sections  of  the  article  having  provided  for  the 
fixing  by  the  court  in  January  of  each  year 
ct  the  estimated  number  of  the  grand  and 
trial  Jurors  that  will  be  required  for  the 
transaction  of  the  business  of  the  court  and 
the  trial  of  causes  therein  during  the  ensu- 
ing year,  the  Immediate  selection  of  that 
number  by  the  officers  designated  for  that 
purpose,  the  placing  of  the  lists  of  such  per- 
sons in  the  possession  of  the  county  clerk,  the 
tiling  of  the  same  by  that  officer,  the  writing 
by  him  of  the  names  on  separate  pieces  of 
paper,  and  the  deposit  of  such  papers  in  the 
"grand  Jury  box"  and  "trial  Jury  box,"  re- 
spectively (sections  204  to  209),  section  210 
provides:  "The  persons  whose  names  are  so 
returned  shall  be  known  as  regular  Jurors, 
and  shall  serve  for  one  year,  and  until  other 
persons  are  selected  and  returned."  Section 
211  provides  that  "the  names  of  persons 
drawn  for  a  grand  jury  shall  be  drawn  from 
the  grand  Jury  box  and  the  names  of  per^ 
sons  for  a  trial  Jury  from  the  trial  Jury  box, 
and  If,  at  the  end  of  the  year,  there  shall  be 
the  names  of  persons  In  either  of  the  said 
Jury  boxes  who  may  not  have  been  drawn 
during  the  year  to  serve,  and  have  not  served 
as  Jurors,  the  names  of  such  persons  may  be 
placed  on  the  list  of  Jurors  drawn  tor  the 
succeeding  year."  Subsequent  articles  pro- 
vide for  the  method  of  drawing  from  these 
boxes  and  summoning  Jurors,  I>oth  grand  and 
trial,  for  actual  service  In  the  court  as  they 
may  be  required  and  ordered  by  the  court 
The  claim  of  petitioner  Is  that,  under  section 
210,  the  grand  Jury  drawn  and  Impaneled  In 
the  year  1906  from  the  persons  selected, 
listed,  and  returned  as  grand  Jurors  for  that 
year,  was  discharged  by  operation  of  law  up- 
on the  selection,  listing,  and  returning  of  the 
144  grand  Jurors  for  the  year  1007. 
This  la  not  a  new  contention  in  this  court 


Section  210,  Code  Civ.  Proa,  has  existed  in 
practically  Its  present  form  ever  since  the 
adoption  of  the  Codes  In  1872,  and  there  has 
been  no  change  in  any  other  statutory  provi- 
sion applicable  to  Jurors  or  Juries  that  Is 
material  to  the  controversy  here.  The  pre- 
cise question  here  presented  as  to  the  effect 
of  the  provisions  of  section  210  upon  a  grand 
Jury  regularly  Impaneled  from  the  list  of 
the  preceding  year,  was  considered  by  this 
court  in  bank  in  the  year  1886  in  the  cases 
of  In  re  Gannon,  60  Cal.  S41,  11  Pac.  240, 
and  Kelly  v.  Wilson  (Cal.)  11  Pac.  244,  In 
the  Gannon  Case  the  court,  In  reply  to  the 
claim  that  the  grand  Jury  bad  ceased  to  ex- 
ist for  the  reasons  stated,  and  was  not  a  le- 
gal body,  said:  "But,  while  the  statutory 
law  fixes  the  time  within  the  year  for  the 
court  to  order  the  selection  and  return  of 
grand  Jurors  liable  to  serve  in  the  capacity 
of  a  grand  Jury,  and  limits  the  time  In  which 
they  shall  serve  for  the  purpose  of  the  draw- 
ing and  Impanelment  of  a  grand  Jury,  It 
prescribes  no  specific  time  for  the  drawing  of 
the  grand  Jury,  or  for  Its  official  existence 
after  It  has  been  drawn  and  Impaneled. 
These  the  law  seems  to  have  left  to  the  Ju- 
dicial discretion  of  the  court,  for  it  provides 
that  'every  superior  court,  whenever,  in  the 
opinion  of  the  court  the  public  interest  must 
require  It,  may  make  an  order  directing  a 
Jury  to  be  drawn*  (Code  Civ.  Proc.  i  241); 
and,  when  the  proceedings  put  In  motion  by 
an  order  made  for  the  purpose  result  In  the 
drawing  and  Impanelment  of  a  grand  Jury, 
It  is,  as  an  organized  body,  in  the  exercise 
of  Its  functions  and  in  its  official  existence, 
subject  to  the  control  of  a  court  that  is  'al- 
ways open,'  and  may  at  any  time,  in  the  ex- 
ercise of  its  Jurisdiction,  order  it  to  be  dis- 
charged. Pen.  Code,  S  906.  A  grand  Jury 
cannot  dissolve  itself  (Clem  v.  State,  33  Ind. 
414);  and  as  the  grand  Jury  whose  author- 
ity is  challenged  was  not  Impaneled  for  any 
particular  time  prescribed  by  law,  and  has 
not  been  discharged  by  the  court  in  which  it 
Is  acting,  it  still  exists  as  an  original  body, 
with  power  to  perform  Its  duties."  Six  of 
the  seven  Justices  concurred  In  this  opinion. 
Kelly  V.  Wilson,  supra,  which  was  a  pro- 
ceeding tn  prohibition  by  an  Indicted  person 
to  restrain  the  superior  court  from  trying 
him,  under  precisely  similar  facts  to  those 
existing  here,  was  decided  on  the  authority 
of  the  Gannon  Case.  It  is  strongly  urged 
that  the  language  above  quoted  was  not  nec- 
essary to  the  decision  In  the  Gannon  Case. 
This  is  true  In  the  sense  that  the  case  could 
have  been  disposed  of  on  other  grounds 
stated  In  the  opinion.  It  is  to  be  observed, 
however,  that  the  case  of  Kelly  v.  Wilson,  In 
which  a  decision  upon  this  question  was  ab- 
solutely essential  to  a  denial  of  the  writ 
sought,  was  presented  by  the  same  counsel 
appearing  In  the  Gannon  Case,  and  was  de- 
cided on  the  same  day  as  the  Gannon  Case. 
It  Is  thus  apparent  that  the  two  cases  were 
under  submission  at  the  same  time  and  were 
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considered  together,  and  practically  consti- 
tuted but  one  case  In  which  the  question  be- 
fore us  was  necessary  to  a  decision.  It 
thus  appears  that  the  court  In  these  cases 
construed  section  210,  Code  Cir.  Proc.,  as 
only  limiting  the  time  in  which  the  persons 
selected  shall  serve  for  the  purpose  of  the 
drawing  and  Impaneling  of  a  jury,  and  as 
having  nothing  whatever  to  do  with  the  life 
of  a  Jury,  either  grand  or  trial,  once  regu- 
larly drawn  and  Impaneled.  No  different  con- 
struction has  been  given  the  section  by  any 
later  case.  People  v.  Leonard,  106  Cal.  302, 
39Pac.  617,  certainly  cannot  be  held  to  have  so 
done.  While  the  court  in  that  case  did  ob- 
serve that  it  did  not  even  appear  that  the  new 
jurors  had  been  selected  and  returned,  and 
that.  If  they  had  not  been,  It  was  clearly  prop- 
er to  continue  the  Jiiry  of  the  preceding  year 
until  such  event  happened,  it  also  apparent- 
ly adopted  the  reasoning  of  the  Gannon  Case 
as  one  of  the  grounds  of  its  decision.  The 
above  cited  decisions  as  to  the  proper  con- 
struction of  the  section  under  consideration, 
rendered  21  years  ago,  and,  it  is  fair  to  as- 
sume, ever  since  followed  by  the  courts  of 
the  state,  certainly  should  not  be  overruled 
unless  they  are  clearly  erroneous.  No  such 
situation  Is  here  presented.  On  the  contrary, 
it  is  our  opinion  that  the  construction  given 
the  section  by  our  predecessors  was  the  cor- 
rect one. 

Neither  section  210  nor  any  other  section 
contained  in  the  article  of  which  It  is  a 
part  assumes  to  deal  with  any  Impaneled 
Jury,  grand  or  trial.  As  to  these,  elaborate 
provision  is  elsewhere  made.  These  sections 
relate  exclusively  to  the  setting  apart  of  a 
sufficient  number  of  persons  eligible  for  Jury 
duty  from  whom  may  be  drawn  and  brought 
into  court  from  time  to  time  so  many  as  are 
required  to  render  actual  Jury  service  In 
court  Section  210  refers  only  to  the  persons 
<K>  set  apart,  and  to  them  solely  in  that  ca- 
pacity ;  1.  e.,  in  the  capacity  of  persons  set 
apart  as  a  body  from  which  a  Jury  may  be 
drawn  when  wanted.  In  that  capacity  all 
the  persons  so  set  apart  are,  by  express  pro- 
vision of  the  section,  known  as  "regular 
Jurors,"  although  many  of  them  may  never 
be  drawn  and  summoned  to  attend  upon  the 
court  at  all.  In  that  capacity  alone  they 
"serve  for  one  year  and  until  other  x>er8onB 
are  selected  and  returned"  to  take  their 
places.  When,  serving  In  that  capacity,  some 
of  them  are  drawn  and  summoned  Into  court 
and  Impaneled  on  a  Jury,  they  there  render 
an  entirely  different  and  additional  service, 
which  is  regulated  both  as  to  manner  of 
service  and  time  of  discharge  by  the  pro- 
visions of  the  law  relating  to  impaneled  Ju- 
ries. Section  210  refers  only  to  the  two  spe- 
cial classes  from  which  jurors  are  to  be  tak- 
en, and  it  is  only  as  members  of  those  spe- 
cial classes  one  for  grand  juries  and  the  oth- 
er for  trial  Juries,  that  these  so-called  regu- 
lar Jurors  are  required  to  serve  by  that  sec- 
tion.  The  term  of  service  there  mentioned  iB 


the  term  during  which  they  serve  in  that 
capacity,  the  term  during  which  they  may 
be  drawn  or  selected  for  actual  Jury  serrtoe. 
This  Is  the  only  possible  reasonable  construc- 
tion of  the  language  of  section  210  as  to  tb» 
term  of  service,  in  the  connection  in  which 
It  is  used.  The  meaning  thus  given  to  the 
word  "serve"  Is  an  entirely  permissible  one, 
and  the  fact  that  the  same  word  Is  obviously 
used  in  a  different  sense  in  other  connections 
is  not  Important 

An  examination  of  other  provisions  of 
law  enacted  at  the  same  time  as  section  210, 
Code  Civ.  Proc,  demonstrates  that  the  Legis- 
lature could  not  have  intended  the  section 
to  operate  aa  a  discharge  of  any  Impaneled 
Jury.  As  we  have  seen,  the  section  applies 
to  both  grand  and  trial  Juron,  and  the  claim 
of  petitioner  leads  to  the  result  that  tlie  se- 
lection and  return  to  the  county  clerk  of  the 
list  of  Jurors  for  the  succeeding  year  and 
the  placing  of  those  names  in  the  general 
Jury  box  Ipso  facto  discbarges  from  service 
and  dissolves  any  impaneled  jury,  grand  or 
trial,  that  may  then  be  In  attendance  on  the 
court,  members  of  which  were  drawn  from 
the  lists  of  the  preceding  year.  It  is  incon- 
ceivable that  there  was  any  such  intention 
as  to  trial  Juries.  It  would  be  a  most  ab- 
surd provision  that  a  Jury  engaged  in  the 
actual  trial  of  a  cause,  and  perhaps  Just 
about  to  render  a  verdict  after  a  long  and 
expensive  trial,  should  be  deprived  of  power 
to  act  further  In  the  case  solely  by  reason 
of  the  fact  that  a  new  list  of  available  jorors 
for  the  ensuing  year  had  been  returned  to  the 
county  clerk,  and  the  names  had  been  de- 
posited in  a  trial  Jnry  box.  Such  a  provi- 
sion could  accomplish  no  good,  and  would  be 
productive  of  great  Injury.  The  Intention  of 
the  Legislature  as  to  such  Jnriea  la  clearly 
shown  by  the  other  section  of  the  Code 
adopted  at  the  same  time,  specially  relating 
to  juries.  It  is  apparent  therefrom  tliat  a 
Jury  impaneled  to  try  a  case  was  to  con- 
clude that  case.  If  possible.  As  to  criminal 
cases,  after  providing  for  the  discharge  of 
the  Impaneled  Jury  In  certain  contingencies 
only,  such  as  sickness  of  a  Juror,  etc..  It  was 
provided  in  section  1140  of  the  Penal  Code 
that,  except  as  otherwise  provided,  a  Jury 
"cannot  be  discharged  after  the  cause  Is 
submitted  to  them  until  they  have  agreed  on 
their  verdict  and  rendered  it  in  open  court" 
except  by  consent  of  the  parties  or  by  the 
court  when  the  Jury  Is  unable  to  agree. 
Practically  the  same  was  true  as  to  civil 
cases.  We  cannot  reconcile  these  provisions 
with  section  210  of  the  Code  of  Civil  Pro- 
cedure if  that  section  is  to  be  construed  as 
urged  by  petitioner. 

The  intention  as  to  grand  Juries  Is  equally 
clear.  Express  provision  as  to  the  time  dur- 
ing which  an  Impaneled  grand  Jury  shall  con- 
tinue in  existence  was  made  in  the  Penal 
Code.  Unless  sooner  discharged  by  the  court, 
they  were  discharged  only  by  the  final  ad- 
journment of  the  court  for  the  term.    Section 
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906.  The  grand  Jury  was  at  that  time  a  part 
of  our  old  county  court  system.  The  law 
provided  for  the  Impanelment  of  a  grand  ju- 
ry at  the  opening  of  each  regular  term  of 
the  county  court,  unless  otherwise  directed 
by  the  Judge  (section  241,  Code  Civ.  Proc.), 
and,  where  such  Impanelment  was  to  be  had, 
the  Judge  was  required  to  make  an  order  for 
the  drawing  from  the  "regular  Jurors"  of  a 
sufficient  number  of  grand  Jurors  from  which 
the  grand  Jury  might  be  selected.  Section 
214,  Code  Civ.  Proc.  This  drawing  was  re- 
quired to  be  made  at  least  seven  days  before 
the  opening  of  the  term.  The  terms  of  the 
county  court  were  fixed  by  the  same  Code 
(section  88,  Code  Civ.  Proc.),  and  In  more 
than  half  of  the  counties.  Including  San  Fran- 
cisco, a  term  commenced  on  the  first  Monday 
of  January  In  each  year.  By  the  provisions 
of  a  general  act,  approved  March  1,  1872. 
each  term  of  court  continued  until  the  next 
regular  term,  a  period  varying  In  length  from 
two  to  four  months,  unless  the  business  of 
the  court  was  sooner  disposed  of.  The  selec- 
tions of  persons  to  serve  as  "regular  Jurors" 
for  grand  Jury  purposes  were  then  required 
to  be  made  by  the  board  of  supervisors  of 
each  county  at  their  first  regular  meeting  In 
each  year,  which  was  ordinarily  the  first 
Monday  In  January.  It  Is  apparent  from 
this  that  the  grand  Jury  Impaneled  at  the 
opening  of  the  term  of  each  county  court 
commencing  on  the  first  Monday  of  January 
would  be  taken  from  the  list  of  the  preceding 
year,  and  that  within  a  very  few  days  after 
such  Impanelment  the  new  selections  of  "reg- 
ular Jurors"  for  the  ensuing  year  would  be 
made  and  returned.  Under  petitioner's  con- 
struction, the  selection  and  return  of  the 
new  Jurors  would  have  discharged  the  grand 
Jury  Impaneled  only  a  few  days  before,  and 
Just  commencing  the  business  for  which  It 
had  been  brought  together,  and  this  in  the 
face  of  a  provision  In  the  Penal  Code  which 
clearly  Implies  that  such  Jury  should  con- 
tinue until  It  completed  the  bu.siness  before 
it  and  was  discharged  by  the  court,  or  until 
the  final  adjournment  of  the  court  for  the 
term.  Of  course,  no  such  absurdity  was  In- 
tended. Force  and  effect  can  be  given  to  the 
various  provisions  enacted  In  1872  relative  to 
Juries,  as  distinguished  from  Jurors,  only  by 
construing  section  210,  Code  Civ.  Proc.,  as 
It  was  construed  In  the  Gannon  and  Kelly 
Cases.  So  construed  all  the  provisions  are 
harmonious  and  the  result  sensible.  See,  al- 
so, State  ex  rel.  Clark  v.  Second  Judicial 
District  Court,  31  Mont.  428,  78  Pac.  7G9.  It 
has  been  suggested  that  the  object  of  section 
210  of  the  Code  of  Civil  Procedure  was  to 
prevent  the  keeping  In  existence  any  par- 
ticular grand  Jury  for  an  Indefinite  time.  It 
Is  obvious  that  this  could  not  have  been  the 
purpose  of  the  section,  in  view  of  the  pro- 
visions of  section  906  of  the  Penal  Code  en- 
acted at  the  same  time,  which  expressly  limit- 
ed the  life  of  the  grand  Jury  to  the  term  of 
the  court  for  which  It  was  Impaneled,  a  pe- 


riod of  from  two  to  four  months.  We  are 
satisfied  that  the  latter  section  of  the  Penal 
Code  was  intended  to  cover  the  whole  sub- 
ject of  the  discharge  of  a  grand  Jury. 

While  we  have  not  discussed  all  the  argu- 
ments made  by  learned  counsel  In  support  of 
the  contention  of  petitioner,  we  have  consid- 
ered them  all,  and  find  therein  no  reason  to 
doubt  the  correctness  of  the  decisions  in  the 
Gannon  and  Kelly  Cases. 

The  application  for  a  writ  of  prohibition  Is 
denied. 

McFARLANB,  J.  (dissenting).  I  dissent, 
and  think  that  the  writ  of  prohibition  a.'3ked 
for  should  be  granted.  I  base  this  conclusion 
on  the  ground  that  at  the  time  of  the  presen- 
tation of  the  Indictment  against  the  petition- 
er the  body  of  men  who  undertook  to  Indict 
him  was  not  a  grand  Jury,  and  that  the  pur- 
ported indictment  wag  a  nullity  and  gave  no 
Jurisdiction  to  the  superior  court  to  try  the 
petitioner. 

A  man  cannot  be  legally  placed  on  trial 
for  a  felony  at  the  will  of  any  person,  or 
body  of  persons,  who  may  choose  to  make  an 
accusation  against  him.  The  accusation  must 
be  made  in  manner  as  provided  by  law,  and, 
if  there  Is  no  such  accusation,  there  is  no 
Jurisdiction  In  any  court  to  try  the  accused. 
In  this  state  there  are  only  two  legal  ways 
of  putting  a  man  upon  trial  for  a  felony — 
one  by  information  after  open  examination 
and  commitment  by  a  magistrate,  which  need 
not  be  here  considered,  the  other,  the  one 
claimed  to  have  been  followed  In  this  case, 
by  Indictment  by  a  grand  Jury.  The  court  is 
about  to  proceed  to  try  petitioner  upon  a 
paper  writing  In  the  form  of  an  indictment 
for  a  felony,  filed  In  the  court,  and  presented 
by  a  body  of  men  claiming  to  be  a  grand 
Jury.  Petitioner  alleges  that  this  body  was 
not  a  grand  Jury  at  the  time  the  said  paper 
writing  was  presented;  and  If  this  be  so,  as 
I  am  clear  It  Is,  then  there  is  no  Jurisdiction 
in  the  subordinate  court  to  proceed  with  the 
trial  and  the  writ  of  prohibition  should  is- 
sue. Respondent  concedes  that.  If  this  be  so, 
the  remedy  by  prohibition  is  proper.  The  or- 
deal of  being  compelled  to  submit  to  a  trial 
upon  an  Indictment  for  an  alleged  felony  is 
a  most  onerous  one.  The  accused  must  pre- 
pare for  a  trial.  He  must  endure  all  the  tem- 
porary obloquy  of  such  a  charge.  Though 
Innocent,  he  must  take  the  chances  of  being 
convicted  upon  Insufficient  evidence,  which 
may  easily  happen  when  there  Is  a  great  pub- 
lic feeling  against  him,  or  against  a  class  to 
which  he  is  supposed  to  belong,  and  Juries 
are  liable  to  be  Insensibly  influenced  by  popu- 
lar clamor.  Moreover,  though  acquitted,  he 
can  never  wholly  escape  the  shadow  of  the 
cloud  which  an  indictment  and  trial  have 
cast  over  him.  His  enemies  may  always  Inti- 
mate that  he  was  acquitted  merely  because 
the  evidence  was  not  quite  strong  enough  to 
show  him  guilty  beyond  a  reasonable  doubt. 
It  Is  therefore  not  only  the  right  of  the  ac- 
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cttsed  person  to  resist  a  trial  when  not  pros- 
ecuted according  to  law,  but  it  is  his  duty  to 
bimself,  to  those  dependent  on  Urn,  and  to 
his  friends  to  do  so. 

The  proTisions  of  the  Code  upon  which  the 
question  in  this  ease  arises  are,  so  far  as  ma- 
terial, briefly  as  follows:  Section  204,  Code 
Civ.  Froc.,  provides  that  In  January  "in  each 
year"  a  majority  of  the  Judges  of  the  superior 
court  of  San  Francisco  shall  malte  an  or- 
der designating  the  estimated  number  of 
grand  jurors  that  will  In  their  opinion  be  re- 
quired for  the  transaction  of  the  business  of 
the  court  "during  the  ensuing  year."  Im- 
mediately after  making  such  order  they 
"shall  select  and  list"  the  grand  jurors  re- 
quired by  said  order  to  serve  as  grand  Jurors 
in  said  superior  court  during  the  ensuing 
year,  or  until  new  lists  shall  be  provided, 
and  lists  of  "persons  so  selected"  shall  im- 
mediately be  placed  in  the  possession  of  the 
county  clerk.  Section  209,  Code  Civ.  Proc., 
provides  that,  upon  receiving  such  list,  the 
county  clerk  shall  file  the  same  In  his  office, 
write  the  names  of  the  persons  selected  on 
separate  pieces  of  paper  of  same  size  and  ap- 
pearance, and  fold  each  piece  so  as  to  conceal 
the  name  thereon,  and  shall  deposit  these 
pieces  of  paper  with  the  names  on  them  in  a 
box  to  be  called  the  "grand  Jury  box."  From 
the  persons  whose  names  are  thus  in  the  box 
a  grand  Jury  must  be  drawn  and  Impaneled 
whenever  a  grand  Jury  Is  needed  for  the 
transaction  of  the  business  of  the  court  Sec- 
tion 210  provides  (and  this  Is  the  most  im- 
portant provision  bearing  on  the  question 
here  involved)  as  follows:  "The  persons 
whose  names  are  so  returned  shall  be  known 
as  regular  jurors,  and  shall  serve  one  year 
and  until  other  persons  are  selected  and  re- 
turned." The  facta  bearing  upon  the  ques- 
tion presented  in  the  case  at  bar  are  these: 
In  January,  1906,  the  Judges  of  said  superior 
court  made  an  order  that  144  grand  Jurors 
would  be  required  for  the  transaction  of 
the  business  of  the  court  during  the  ensuing 
.vear.  They  selected  144  persons  and  gave 
a  list  thereof  to  the  clerk,  who  filed  the  same 
In  his  office,  and  put  the  names  of  such  per- 
sons each  on  a  separate  and  similar  piece 
of  paper  In  the  grand  jury  box  as  required 
by  the  provisions  of  the  Code  hereinbefore 
referred  to.  From  this  box  a  grand  Jury  was 
drawn  and  Impaneled  during  the  year  1906. 
In  January.  1907,  the  Judges  again  made  an 
order  that  144  grand  Jurors  would  be  requir- 
ed to  transact  the  business  of  the  court  for 
the  ensuing  year.  They  selected  that  num- 
ber of  persons  for  grand  jurors  and  gave  a 
list  of  them  to  the  clerk,  who  filed  the  same 
and  put  the  names  on  separate  piece  of  pa- 
per in  the  grand  jury  box,  as  provided  by 
the  Code.  This  was  all  done  not  later  than 
February  14,  1907,  and,  if  thereafter  during 
the  ensuing  year  It  became  necessary  to  have 
a  grand  Jury  for  the  transaction  of  the  busi- 
ness of  the  court,  these  persons  who  were 
thus  selected  in  January,  1007,  and  whose 


names  were  In  the  grand  Jury  box  for  that 
year  were  the  proper  persons  from  whom  to 
draw  and  Impanel  such  grand  Jury.  No  jury, 
however,  was  Impaneled  from  such  persons; 
but  the  persona  who  constituted  the  said 
former  grand  Jury  of  1906  assumed  to  con- 
tinue to  act  as  grand  Jury  after  January 
and  are  still  assuming  so  to  act,  and  on  May 
24th,  about  four  months  after  said  new  list 
had  been  provided,  they  presented  to  the 
superior  court  a  paper  writing  which  in  form 
is  an  indictment  of  i>etitloner  for  felony.  It 
is  upon  this  paper  writing  that  the  respond- 
ent court  Is  about  to  proceed  to  try  peti- 
tioner. There  is  no  other  accusation  against 
him.  Under  the  Code  provisions  and  the 
facts  as  above  stated  the  invalidity  of  said 
paper  writing  as  an  Indictment  is  so  plain, 
clear,  and  obvious  to  my  mind  that  the  sub- 
ject does  not  present  to  me  even  a  debatable 
question. 

Under  the  Code  the  persons  selected  in 
January  of  each  year  are  to  act  for  one  year 
and  "until"  other  persons  are  selected  the 
next  year.  This  means  that  they  shall  act 
only  until  the  happening  of  the  event  men- 
tioned, and  not  afterwards.  The  word  "un- 
til" as  used  in  section  210  is  a  word  of  limita- 
tion, and  designates  the  end  of  the  thing  re- 
ferred to.  The  meaning  of  this  word  when 
used  as  in  the  Code  is  aptly  stated  by  the 
Court  of  -Appeals  of  Missouri  in  Maginn  v. 
Lancaster,  100  Mo.  App.  116,  73  S.  W.  372,  as 
follows:  "The  word  'until'  Is  a  word  of 
limitation,  used  ordinarily  to  restrict  what 
immediately  precedes  It  to  what  immediately 
follows  it  Its  office  is  to  point  out  some 
point  of  time,  or  the  happening  of  some  event, 
when  what  precedes  It  shall  cease  to  exist 
or  have  any  further  force  or  effect"  But 
there  Is  no  need  to  elaborate  this  proposition 
further,  because,  as  I  understand  It,  there  Is 
no  serious  contention  that  the  word  "until" 
in  section  210  is  not  a  word  of  limitation  as 
to  the  persons  and  things  to  which  It  refers, 
but  it  is  contended  that  it  does  not  apply 
to  the  persons  who  constituted  the  grand  Jury 
of  1006  and  who  claim  to  still  constitute  a 
legal  grand  Jury,  notwithstanding  the  pro- 
visions of  the  Code  and  the  fact  that  In 
January,  1907,  "other  persons"  were  select- 
ed. In  support  of  the  point  last  above 
mentioned,  it  Is  contended  that  the  provision 
in  section  210,  that  after  the  selection  of 
"other  persons"  the  former  persons  shall  not 
serve,  does  not  mean  that  they  shall  not 
serve  when  Impaneled  in  a  grand  Jury,  but 
that  it  refers  only  to  those  whose  names  are 
in  the  jury  box  liable  to  be  called  upon  to 
form  a  grand  Jury,  but  who  have  not  been 
80  called.  I  see  no  rational  ground  for  such 
contention.  The  language  of  the  Code  cer- 
tainly does  not  contain  any  such  out  of  the 
way  limitation  of  the  word.  It  simply  uses 
the  plain  word  "serve"  In  its  ordinary  sense. 
There  is  no  limitation  of  its  meaning — no 
intimntion  of  an  Intent  to  employ  a  well- 
knowu  English  word  In  a  sense   different 
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from  that  which  Is  commonly  attached  to  It 
We  are  therefore  to  give  the  word  Ita  ordl« 
oary  meaning,  Just  as  we  give  to  other  com- 
mon words  their  ordinary  meaning,  consider- 
ed, of  course,  In  the  relation  which  the  word 
bears  to  the  context  Now,  what  is  the  plain 
meaning  of  the  word  "serve"  as  applied  to 
the  persons  selected  as  regular  grand  Jurors 
under  the  Code?  The  general  meaning  of 
the  word  "serve"  is  to  "perform  gervlce," 
and  It  Is  difficult  to  see  how  a  person  whose 
only  relation  to  a  grand  jury  consists  of  his 
name  being  In  a  box — frequently  without  bis 
knowledge — can  possibly  serve  in  the  sense 
of  performing  service.  It  seems  to  me  that 
he  can  properly  be  said  to  "serve"  as  a  grand 
Juror  only  when  he  Is  in  a  position  to  do 
something  as  such  Juror — only  after  his 
Impanelment  into  a  grand  Jury  has  given 
him  the  power  to  perform  some  act  In  the 
capacity  of  grand  Juror.  But  suppose  It 
be  considered  not  Improper  to  say  that  he 
serves  when  he  is  merely  in  the  negative  posi- 
tion of  being  liable  to  be  called  upon  to  act 
as  a  grand  Juror — ^upon  what  species  of  rea- 
soning can  it  be  held  that  he  ceases  to  serve 
as  soon  as  he  is  Impaneled  into  a  grand  Jury. 
When  be  Is  acting  as  a  member  of  an  im- 
paneled grand  Jury,  Is  he  not  serving?  To 
say  that  before  he  becomes  a  member  of  an 
Impaneled  grand  Jury  and  while  he  does  not 
do  and  cnnnot  possibly  do  any  act  of  service 
he  Is  nevertheless  serving,  but  that  when  he 
becomes  part  of  a  grand  Jury  and  can  and 
does  render  service  he  does  not  "serve"  Is 
substantially  to  say  that  when  he  does  not 
serve  he  "serves,"  and  that  when  he  does 
serve  he  does  not  serve.  The  word  "serve" 
as  used  In  section  210  clearly  includes  every 
act  and  exery  situation  to  which  the  word 
"serve"  as  a  grand  Juror  can  in  any  sense 
apply.  There  is  certainly  no  language  In  the 
Code  that  Intimates  that  a  grand  Juror  Is 
not  serving  when  he  Is  acting  as  part  of  an 
Impaneled  grand  Jury.  On  the  other  hand, 
It  appears  from  section  211  that  serving  on 
such  a  Jury  Is  the  only  way  in  which  he  car 
"serve,"  for  It  provides  that,  If  at  the  end 
of  the  year  there  shall  be  persons  selected  as 
grand  Jurors  "who  may  not  have  been  drawn 
during  the  year  to  serve,"  and  have  not 
served  as  jurors,  "such  persons  may  be  placed 
on  the  list  of  jurors  drawn  from  the  suc- 
ceeding year."  I  cannot  Imagine  how.  In  the 
face  of  this  provision,  It  can  t>e  gravely  as- 
serted that  to  "serve"  as  used  in  section  210 
does  not  mean  to  serve  as  a  grand  Juror. 
Clearly  section  210  limits  the  term  of  service 
of  a  person  selected  as  a  grand  juror,  limits 
it  for  all  purposes,  limits  it  as  to  all  kinds  of 
service  as  a  grand  juror ;  and,  after  the  hap- 
pening of  the  event  referred  to  In  said  sec- 
tion, he  is  no  longer  qualified  as  such  juror. 
This  plain  and  obvious  meaning  of  the 
Code  Is,  In  some  of  the  resiwndent's  briefs, 
sought  to  be  explained  away  by  the  assertion 
that,  while  the  term  of  a  grand  Juror  is 
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limited,  there  la  no  limitation  of  the  term 
of  a  grand  Jury.  But  how  can  there  be  a 
legal  grand  Jury  which  is  composed  of  per- 
sons who  are  not  qualified  to  act  as  grand 
Jurors,  and  why  speculate  about  the  impos- 
sible term  of  an  imaginary  grand  jury  which 
has  no  existence? 

It  is  also  sought  to  escape  the  plain,  ob- 
vious meaning  of  the  Code  as  above  stated  by 
invoking  the  rule  of  stare  decisis.  This  at- 
tempt Is  based  on  the  caae  of  In  re  Gannon, 
69  Cal.  6il,  11  Fac.  240.  The  ophiion  in  that 
case  no  doubt  expresses  views  favorable  to 
respondent's  contention,  but  so  far  as  it  does 
so,  the  opinion  is,  I  think,  clearly  erroneotis. 
But  that  case  does  not  support  the  doctrine 
of  stare  decisis  for  several  reasons.  In  the 
first  place,  the  rule  of  stare  decisis  has  sel- 
dom or  never  been  successfully  invoked  in  a 
criminal  case  involving  liberty.  It  applies 
to  civil  actions  where  a  rule  of  property 
or  commercial  business  has  been  established. 
In  the  second  place,  the  question  here  under 
discussion  was  not  necessarily  involved  in 
the  Gannon  Case.  That  case  was  an  at- 
tempt, on  habeas  corpus,  to  be  discharged 
from  a  Judgment  of  Imprisonment  rendered 
by  a  superior  court  for  contempt  committed 
by  the  petitioner  in  refusing  to  testify  as  a 
witness  before  an  acting  grand  Jury  claimed 
by  him  to  be  an  Illegal  body;  but  the  court 
held  that  the  Illegality  of  a  grand  Jury  could 
not  be  thus  collaterally  attacked.  The  court 
said:  "The  authority  of  such  a  body,  wheth- 
er it  be  de  facto  or  de  Jure,  cannot  be  legally 
assailed  or  called  In  question  by  a  witness 
summoned  before  it  The  authority  of  such 
a  body,  exercising  Its  powers  as  instrumental 
to  the  court  of  which  it  Is  a  part  must  be 
respected  and  obeyed."  That  was  an  ad- 
judication of  the  case  on  that  point;  and 
whatever  else  was  said  in  the  opinion  was 
obiter.  The  position  taken  in  the  Gannon 
Case,  which  is  here  relied  on,  was  also 
assumed  to  be  correct  in  the  case  of  Kelly  v. 
Wilson,  which  has  not  been  reported,  but 
may  be  found  in  11  Paa  244.  That  case,  how- 
ever, was  decided  at  the  same  time  as  the 
Gannon  Case,  and  was  based  entirely  upon 
the  authority  of  the  Gannon  Case,  and  there- 
fore adds  nothing  to  that  authority.  After- 
wards the  only  case  in  which  the  Gannon 
Case  was  brought  before  this  court  Is  the 
case  of  People  v.  Leonard,  106  Cal.  302,  39 
Pac.  617;  and  In  the  latter  case  the  part  of 
the  opinion  In  the  Gannon  Case  here  relied  on 
was  questioned,  and  substantially  disapprov- 
ed. In  the  Leonard  Case  the  question  was 
whether  a  valid  indictment  could  be  pre- 
sented by  a  grand  jury  of  a  former  year  at- 
tempting to  hold  over  after  the  list  of  other 
I)ersons  had  been  selected  for  the  succeeding 
year.  If  the  court  had  been  satisded  with 
the  opinion  In  the  Gannon  Case  on  that 
point  It  clearly  would  have  acted  on  the 
authority  of  that  case.  It,  however,  proceed- 
ed to  inquire  into  the  very  question  disposed 
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of  In  the  opinion  in  tbe  Gannon  Case,  and 
held  the  Indictment  good  because  It  did  not 
appear  that  a  new  list  had  been  prepared  for 
the  coming  year.  The  court  says:  "It  does 
not  appear  from  the  record,  and  is  not  prob- 
able, that.  In  (act,  the  jurors  for  1894  had 
been  'selected  and  returned'  at  the  date  of 
the  finding  of  the  indictment  If  they  had 
not  been,  it  was  clearly  proper  to  continue 
the  Jury  of  1893  until  such  event  happened." 
This  language  leaves  an  inference  as  broad 
as  the  trail  of  an  army  that,  If  the  record 
had  shown  that  a  new  list  had  been  made, 
the  indictment  would  hare  been  held  invalid. 
While  this  may  not,  perhaps,  be  said  to  be  an 
express  overruling  of  that  part  of  the  opinion 
In  the  Gannon  Case  here  relied  on,  it  cer- 
tainly undermined  and  shattered  It  so  mucli 
as  to  leave  it  without  value  as  a  basis  for  tbe 
extreme  doctrine  of  stare  decisis  here  in- 
voked. 

I  see,  therefore,  In  all  that  is  argued  by  re- 
spondent, no  successful  method  of  evading 
the  obvious  meaning  of  the  Code  provisions 
on  the  subject  of  grand  jurors;  and  why 
should  not  that  obvious  meaning  be  accepted, 
instead  of  trying  to  find  some  hidden  and 
labored  reason  for  evading  It?  The  kind 
of  construction  contended  for  by  respondent 
would  be  too  strained  to  warrant  even  a 
ruling  in  -support  of  marriage,  or  legitimacy 
of  children,  or  any  other  status  expressly 
favored  by  the  law.  But  when  such  con- 
struction Is  invoked  in  a  criminal  case,  and 
against  the  liberty  of  the  citizen.  It  is,  in  my 
opinion,  beyond  the  reach  of  the  farthest 
and  thinnest  shadow  of  any  legitimate  prin- 
ciple of  Interpretation.  The  history  of  free 
government  presents  no  spectacle  more  noble 
than  that  of  an  accused  American  citizen  suc- 
cessfully demanding  that  he  be  proceeded 
against  according  to  "the  law  of  the  land." 
The  right  to  make  such  demand  is  the  benefi- 
cent result  of  centuries  of  struggles  by  Eng- 
lish-speaking people  for  personal  liberty,  and 
to  sustain  the  contention  of  respondents  In 
the  case  at  bar  Is,  In  my  opinion,  to  clearly 
deny  that  right,  and  to  mar  the  most  Im- 
portant and  sacred  feature  of  American  law. 

When  a  list  of  persons  have  been  selected 
In  January  to  serve  as  grand  jurors  for  the 
ensuing  year,  why  should  not  a  grand  Jury 
when  afterwards  required  be  drawn  and  iui 
paneled  from  such  list?  In  the  case  at  bar 
it  may  be  assumed  that  this  course  was  not 
taken  through  Inadvertence,  and  not  trom 
any  unworthy  motive.  But  the  power  to  thus 
Juggle  with  grand  juries— to  retain  the  old 
Jury  indefinitely  or  to  Impanel  one  from 
the  new  list.  Just  as  certain  ruling  interests 
may  be  subserved  by  the  one  course  or  the 
other — Is  a  most  dangerous  power  and  should 
not  be  countenanced  for  an  instant,  luless 
clearly  given  by  the  law,  and  the  law  gives 
no  such  power.  It  would  be  better  for  a 
score  of  accused  persons  to  be  temporarily 
discharged   than   that  one   accused   person 


should  be  denied  due  process  of  law.  Tbe 
public  will  suffer  nothing  by  a  compliance 
with  the  Code  provisions  about  grand  jurors. 
A  grand  Jury  can  be  immediately  drawn  from 
the  box  of  1907  and  legally  Impaneled,  and 
such  jury,  if  there  really  is  a  prima  facie  case 
of  guilt  against  the  petitioner,  can  at  once 
legally  Indict  him,  and  he  then  can  be  proi>er- 
ly  placed  upon  bis  trial. 


GLASS  V.  SUPERIOR  COURT  OE  CITX 
AND  COUNTY  OF  SAN  FRANCISCO. 
ABBOTT  r.  SAME.  SCHMIDT  v.  SAME^ 
(S.  F.  4,863,  4,858,  4,855.) 

(Supreme  Court  of  California.  Sept  23,  1907.) 
In  Bank.  Separate  applications  for  writs 
of  prohibition  by  Louis  Glass,  by  William 
M.  Abbott  and  by  Rudolph  Schmidt  against 
the  superior  court  of  tbe  city  and  county  of 
San  Francisco.    Denied. 

D.  M.  Delmas,  T.  C.  Coogan,  and  H.  C.  Mc- 
Plke  (D.  M.  Delmas,  of  counsel),  for  peti- 
tioner Louis  Glass.  A.  A.  Moore,  Stanly 
Moore,  Earl  Rogers,  and  Alex.  C.  King  (John 
Garber  and  Garret  McEnemey,  of  counsel), 
for  petitioner  W.  M.  Abbott  Edward  F. 
Moran,  Cleveland  L.  Dam,  and  George  Appel 
(John  C.  Quinlan,  of  counsel),  for  i>etitloner 
R.  Schmidt  W.  H.  Langdon,  DIst  Atty., 
and  Wm.  Hoff  Cook,  Asst.  Dlst  Atty.  (Hiram 
W.  Johnson,  of  counsel),  for  respondent 

PER  CURIAM.  These  are  applications 
for  writs  of  prohibition.  The  facts  in  each 
of  the  cases  are.  In  all  material  respects, 
the  same  as  those  in  the  case  of  Halsey  v. 
Superior  Court,  etc.  (S.  F.  No.  4,853)  91  Pac. 
987,  this  day  decided. 

Uix>n  the  authority  of  that  case,  the  ap- 
plication for  a  writ  in  each  of  the  above-en- 
titled causes  is  denied. 


ISS  Cal.  » 
MANN  r.  MANN  et  al.    (Sac.  1,406.) 

(Supreme  Court  of  California.    Sept  19,  1907.) 

1.  Frauds,  Statute  of— Boundabies— Estab- 
usHUENT— Oral  Agreement. 

An  oral  agreement  of  adjoining  landowners 
to  exchange  certain  parcels  separated  from  their 
respective  main  bodies  by  a  road,  and  that  the 
road  should  be  the  boundary  line,  is  not  effective 
when  there  was  no  dispute  as  to  tbe  real  bound- 
ary, which  is  known. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Frauds,  Stotute  of,  {  112.] 

2.  Adverse   Possession  —  REQUisrrES  —  Pay- 
ment OF  Taxes— IDENTTTY  of  Property. 

Under  Code  Civ.  Proc.  §  325,  providing 
that  adverse  possession  shall  not  be  established 
unless  the  parties  have  paid  all  the  taxes,  pay- 
ment of  the  taxes  according  to  the  original  de- 
scription will  not  sustain  adverse  po?.ses3ion  in 
a  defendant  who  has  fenced  and  bad  actual 
possession  of  the  tract  under  an  oral  agreement 
with  an  adjacent  landowner  to  exchange  certain 
triangular  parcels  separate  from  their  original 
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main  bodies  by  a  diagonal  load,  wben  tliere  is 
no  dispute  as  to  the  troe  original  boundary. 

[Ifld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  |  5i8.] 

8.  APPEAii— Habkless  Ebbob— Aduission  of 
Evidence— Facts  Othebwise  Established. 
Where  plaintiff  in  an  action  to  recover  pos- 
session of  land  shows  a  clear  title  under  an  ab- 
solute conveyance,  which  is  not  overcome  by  de- 
fendant, any  error  in  the  admission  of  the  testi- 
mony as  to  a  right  previously  acquired  by  plain- 
tiff under  another  agreement  is  narmless. 

FBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  3,  Appeal  and  Error,  §  4035.] 

In  Bank.  Appeal  from  Superior  Court, 
Tuolumne  County ;  G.  W.  Nlcol,  Judge. 

Action  by  Daniel  L.  Mann  against  Cath- 
erine Mann  and  Esther  Durgan.  From  a 
Judgment  for  plaintiff  and  an  order  denying 
a  motion  for  new  trial,  defendants  appeal. 
Affirmed. 

J.  P.  O'Brien,  for  appellants.  F.  P.  Otis 
and  F.  W.  Street,  for  respondent. 

SLOSS,  J.  This  action  was  brought  to  re- 
cover possession  of  a  parcel  of  land  situate 
In  Tuolumne  county.  The  plaintiff  recover- 
ed Judgment  declaring  that  he  was  the  own- 
er and  entitled  to  possession  of  the  premises. 
The  defendants  appeal  from  the  Judgment, 
and  from  an  order  denying  their  motion  for  a 
new  trial. 

The  land  in  question  is  a  portion  of  the 
N.  E.  %  of  the  S.  W.  %  of  section  15,  town- 
ship 1  N.,  range  14  B.  On  February  1,  1882, 
a  United  States  patent  was  issued  to  Thomas 
Sayre  for  certain  land  which  included  said 
N.  B.  %  of  the  S.  W.  U  of  section  15.  Ad- 
joining this  40-acre  tract  on  the  south  lies 
lot  2  of  said  section  IB,  for  which  on  May  20, 
1882,  a  patent  was  Issued  by  the  government 
of  the  United  States  to  Sarah  A.  Mann.  The 
defendants  are  the  successors  In  Interest  of 
Sarah  A.  Mann,  while  plaintiff  claims  to  be 
the  successor  In  interest  of  Thomas  Sayre. 
For  many  years  prior  to  the  Issuance  of  either 
of  the  patents  above  mentioned,  a  county 
road,  known  as  the  Woods  Crossing  and 
Campo  Seco  road,  had  run,  and  still  runs, 
diagonally  through  lot  No.  2  and  through  the 
N.  E.  %  of  the  S.  W.  %  of  section  15,  leav- 
ing a  triangular  piece  of  lot  2  lying  to  the 
north  of  the  road  and  a  piece  of  the  N.  B. 
%  of  the  8.  W.  %  of  section  15,  similar  in 
shape,  south  of  said  county  road.  The  latter 
Is  the  parcel  In  controversy.  The  respective 
patentees  of  these  adjoining  tracts  had  been 
In  occupation  of  the  same  before  they  re- 
ceived their  patents.  About  the  year  1873  the 
Sayre  tract  was  Inclosed  with  a  fence.  The 
Mann  tract  was  Inclosed  with  a  fence  In  the 
year  1884.  In  inclosing  each  of  these  tracts 
the  owners  built  their  respective  fences  upon 
the  lines  of  the  county  road ;  that  Is  to  say, 
Thomas  Sayre  built  his  fence  along  the 
northerly  line  of  the  Woods  Crossing  and 
Campo  Seco  road,  thus  Inclosing  the  portion 
of  lot  2  lying  to  the  north  of  that  road,  and 
the  occupant  of  the  Mann  tract  built  a  fence 


along  the  southerly  line  of  the  road.  Inclosing 
a  portion  of  the  N.  E.  %  of  the  S.  W.  %  of 
section  15  within  said  fenca  Thomas  Sayre 
and  his  successors  have,  durhig  all  of  the 
intervening  years.  Included  within  their  in- 
closure,  and  occupied  and  used,  the  iK>rtlon 
of  lot  2  which  lies  north  of  the  county  road, 
and  the  defendants  and  their  predecessors 
have,  during  all  of  these  years,  included  with- 
in their  inclosure,  and  occupied  and  used, 
the  portion  of  the  N.  E.  %  of  the  S.  W.  14 
of  section  15  which  lies  south  of  llie  road. 
On  August  29,  1903,  Ann  O'Donnell,  who  bad 
succeeded  to  the  Interest  of  Thomas  Sayre 
m  the  N.  E.  %  of  the  S.  W.  %  of  section 
15,  conveyed  to  the  plaintiff  the  strip  of  land 
in  controversy.  By  showing  that  the  property 
in  diq>ute  was  a  part  of  the  N.  E.  ^  of  the 
S.  W.  ^  of  section  15,  patented  to  Thomas 
Sayre,  and  that  he  was  the  grantee  of  the 
successor  In  Interest  of  Sayre,  the  plaintiff 
made  out  a  prima  facie  case  of  title  In  him- 
self. 

The  defendants  pleaded,  in  their  answer, 
that  they  were  the  owners  of  lot  2  in  section 
15,  and  that  for  more  than  25  years  the 
Woods  Crossing  and  Campo  Seco  road  had 
been  recognized  and  acquiesced  in  by  the 
defendants,  their  grantors,  and  predecessors 
In  interest,  and  by  their  coterminous  owners, 
and  by  all  other  persons,  as  being  the  common 
dividing  line  between  the  Mann  tract  (includ- 
ing lot  2)  and  the  lands  of  the  adjoining  own- 
ers ;  that  about  25  years  ago  the  said  county 
road  was  fixed  upon  and  established  by  the 
defendants'  grantors  and  predecessors  in  in- 
terest and  by  their  coterminous  owners  as 
being  the  common  boundary  line  between 
the  said  Mann  tract  and  the  lands  of  the 
contiguous  owners  thereof;  that  said  lands 
were  inclosed  and  fenced  according  to  said 
boundary  line  so  fixed  and  established,  and 
that  said  Inclosures  and  fences  have  ever 
since  been  maintained  upon  said  common  di- 
viding line;  that  the  lands  Involved  In  this 
controversy  are  Included  within  the  inclo- 
sures and  fences  of  the  Mann  tract  and  made 
a  part  thereof. 

In  the  cross-complaint  substantially  the 
same  facts  are  alleged,  together  with  the  fur- 
ther fact  that  during  all  of  said  times  the 
defendants  and  their  grantors  have  occupied 
said  lands  and  premises  and  claimed  the  same 
as  their  own,  and  during  all  of  said  time 
have  paid  all  taxes  which  were  levied  and 
assessed  upon  said  premises.  The  cross-com- 
plaint prays  that  the  defendants'  title  be 
quieted  against  any  claim  of  the  plaintiff. 
The  findings  of  the  court  were  against  the 
af&rmatlve  defense  set  up  and  against  the 
allegations  of  the  cross-complaint  The  court 
found  that  the  dividing  line  between  the  N. 
B.  %  of  the  S.  W.  Vi  of  section  12,  and  lot 
2  in  said  section  15,  Is  a  certain  line  as 
surveyed  In  1884  or  1885  and  established  by 
iron  pins  driven  In  the  ground.  It  found, 
further,  that  the  county  road  above  referred 
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to  bas  never  been  recognized  or  acquiesced  In 
by  tbe  coterminous  owners  as  being  the  com- 
mon dividing  line  between  tbe  lands  owned 
by  defendants  and  the  lands  of  the  adjoining 
owners;  that  in  the  year  1884  a  fence  In- 
closing the  property  in  dispute  bad  been 
erected,  but  said  fence  did  not  fix  or  establish 
the  boundary  line  between  said  lot  2  and 
said  N.  B.  ^  of  the  S.  W.  ^  of  said  section 
15.  There  is  also  a  finding  against  the  plea 
of  adverse  possession. 

Tbe  main  contention  of  the  appellants  is 
that  these  findings  are  contrary  to  the  evi- 
dence. It  is  urged  that  the  testimony  of  sev* 
eral  witnesses  shows  without  conflict  that 
prior  to  the  erection  of  tbe  fences  two  agree- 
ments had  been  made  between  Sarah  A. 
Mann,  tbe  owner  of  lot  2,  and  tbe  tben  own- 
ers of  tbe  adjoining  premises,  whereby  tbe 
said  county  road  was  agreed  upon  as  tbe 
boundary  of  tbe  respective  parcels  of  land. 
The  defendants  rely  upon  the  rule,  declared 
by  repeated  decisions  of  this  court,  that 
"where  coterminous  prt^rietors  of  land  In 
good  faith  agree  upon,  fix,  and  establish  a 
boundary  line  between  their  respective  tracts 
of  land,  in  which  the^  acquiesce,  and  under 
which  they  occupy,  for  a  period  equal  to  that 
fixed  by  the  statute  of  limitations,  tbe  line 
as  thus  established  Is  binding  upon  them." 
Cooper  V.  Vlerra,  59  CaL  283;  White  v. 
Spreckels,  76  Oal.  616,  17  Pac  715;  Helm  v. 
Wilson,  76  CaL  486,  18  Pac.  604;  DIerssen 
T.  Nelson,  138  Cal.  398,  71  Pac.  456.  But  this 
rule  is  subject  to  tbe  limitation  that  the 
agreement  must  be  for  the  purpose  of  settling 
some  uncertainty  or  dispute  as  to  the  real 
boundary.  This  qualification  was  fully  ex- 
plained in  Lewis  v.  Ogram,  149  Cal.  905,  87 
Pac.  60,  where  Shaw,  J.,  in  speaking  of  an 
agreement  which  purported  to  fix  a  boundary 
between  adjoining  parcels  of  land,  said: 
"Snob  an  agreement  necessarily  is  not  valid 
for  any  other  purpose  than  that  of  settling 
an  uncertainty  In  regard  to  tbe  common 
boundary.  If  adjoining  owners  agree  on  a 
division  line,  knowing  that  It  is  not  tbe  true 
line,  and  with  tbe  purpose  of  thereby  trans- 
ferring from  one  of  them  to  tbe  other  a  body 
of  land  whlcb  they  know  his  true  line  does 
not  embrace,  tbe  agreement  will  not  be  en- 
forced. Such  a  transaction  would  not  con- 
stitute an  adjustment  of  uncertainties  or 
doubts  as  to  the  line,  but  would  be  an  attempt 
to  convey  or  release  land  from  one  to  the 
other.  Land  cannot  be  conveyed  by  tbe 
device  of  moving  fences  or  changing  the 
marks  or  monuments  which  define  its  limits. 
It  an  agreement  having  for  Its  real  object 
tbe  transfer  of  the  land,  but  relating  by  its 
terms  solely  to  tbe  boundary  line  and  made 
with  knowledge  that  the  true  line  Is  else- 
where than  at  tbe  place  fixed,  Is  oral,  it 
would  be  void,  being  an  attempt  to  transfer 
land  without  writing.  If  It  is  In  writing,  it 
would  be  Ineffectual  to  pass  title,  for  It  would 
lack  tbe  apt  words  of  conveyaace  that  are 


necessary  to  accomplish  a  transfer  of  real 
property.  The  authorities  are  to  the  effect 
that  these  agreements,  when  deemed  valid, 
are  of  such  a  nature  that  tbey  do  not  operate 
upon  the  title  at  alL" 

The  testimony  which  is  relied  upon  by  de- 
fendants as  showing  that  tbe  county  road 
bad  been  agreed  upon  as  the  boundary  line 
between  lot  2  and  the  land  lying  to  tbe  nortb 
thereof  shows  clearly  that  the  parties  in  mak- 
ing such  agreements  were  not  endeavoring 
to  settle  any  dispute  or  doubt  as  to  what  the 
actual  boundary  was,  but  were,  in  fact,  un- 
dertaking to  exchange  a  piece  of  land  lying 
south  of  the  road  and  whlcb  was  a  part  of 
tbe  N.  E.  ^  of  the  S.  W.  ^  of  section  15  for 
a  tract  of  about  equal  slise  which  lay  nortb 
of  tbe  road,  and  was,  in  fact,  a  part  of  lot  2. 
It  was  known  to  the  parties  at  tlie  time 
tbey  made  tbe  alleged  agreements  that  the 
true  boundary  line  between  the  two  adjoining 
tracts  of  land  was  not  the  county  road,  and 
the  object  sought  to  be  accomplished  was  not 
to  ascertain  and  fix  the  boundary,  but  to 
make  transfers  of  tbe  two  parcels  so  tbat  all 
of  the  land  owned  by  each  party  should  I>e 
on  one  side  of  tbe  road.  The  witness  Metz- 
gar,  the  first  witness  called  by  the  defend- 
ants to  prove  such  an  agreement,  testified 
tbat  in  1873  he  had  been  in  possession  of  the 
property  subsequently  patented  to  Sayre; 
that  at  that  time  be  had  built  a  fence 
along  the  line  of  the  Campo  Seco  and  Woods 
Crossing  road  pursuant  to  an  understanding 
with  Mrs.  Mann,  the  occupant  of  the  Mann 
tract  "The  understanding  we  bad  was  we 
thought  owning  equal  portions  of  tbe  land 
to  put  the  fence  there.  She  owned  a  little 
more  than  I  did  on  one  side  of  the  road, 
and  I  on  the  other.  We  agreed  to  run 
tbe  line  there,  and  wb&a  we  got  the  title  to 
deed  bade  to  tbe  other."  And  on  cross-exam- 
ination, being  asked,  "That  is  she  was  to 
convey  what  lay  north  of  the  road  and  yon 
were  to  convey  to  her  what  lay  south  of  tbe 
road?"  be  answered,  "Tbat  is  tbe  agreement 
we  had  all  around  with  quite  a  number  of 
neighbors;  had  tbe  same  agreement."  Tbe 
witness  James  Bogan  testified  tbat  at  the 
time  the  Sayre  tract  had  l>een  sold  In  1884 
tbe  representative  of  the  vendor  bad  said 
"that  there  was  a  small  portion  of  the  Mann 
tract  nortb  of  the  Campo  Seco  road,  and  a 
small  portion  of  the  Sayre  tract  south  of  the 
Campo  Seco  road,  and  that  the  fences  were 
to  remain  as  they  were  because  tbey  bad 
traced  them  off;  that  there  was  an  agree* 
ment  between  Mrs.  Mann  and  Sayre."  Tbe 
defendant  Esther  Durgan  testified  tbat  she 
bad  been  present  on  many  occasions  when  con- 
versations occurred  between  her  mother,  Sar> 
ab  A.  Mann,  and  Thomas  Sayre.  The  conver- 
sations occurred  between  1868  and  1871.  They 
were  "in  regard  to  an  exchange  of  a  piece  of 
land  in  Mr.  Sayre's  property  and  the  piece 
of  land  in  my  mother's  property,  and  they 
agreed  to  exchange  properties.    It  was  said 
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tbat  the  fence  should  be  constructed  on  the 
line  along  the  side  of  the  road  Instead  of 
across  the  road  with  the  other  fences."  Taking 
the  testimony  of  these  witnesses  as  uncontra- 
dicted, the  utmost  that  is  established  is  that 
the  parties,  knowing  that  a  portion  of  the 
land  of  each  was  separated  from  the  main 
body  of  the  tract  to  which  it  belonged  by  the 
county  road,  orally  agreed  to  exchange  the 
parcels  so  separated,  and  that  they  built 
fences  and  went  into  possession  of  the  pieces 
as  if  these  exchanges  had  been  effected  by 
proper  conveyance.  Such  agreement,  under 
the  rule  declared  in  Lewis  v.  Ogram,  supra, 
could  have  no  effect  as  an  agreement  for  the 
location  of  a  disputed  boundary  Hue.  As 
was  said  in  that  case:  "It  had  no  relation 
whatever  to  the  true  line,  nor  to  any  doubt 
concerning  the  location  of  the  boundary,  and 
hence  it  does  not  come  within  the  rule  which 
makes  an  agreed  line  bindhig  between  the 
parties,  not  as  a  contract  to  convey,  but  as 
an  attempt  in  good  faith  to  make  certain 
that  which  before  was  in  doubt."  Kotwlth- 
standing  the  alleged  agreements,  therefore, 
the  land  here  in  controversy  still  remained  a 
portion  of  the  N.  E.  ^  of  the  S.  W.  %  of 
section  15,  Just  as  the  piece  for  which  it 
was  to  have  been  exchanged  remained  a  por^ 
tlon  of  lot  2. 

Kor  did  the  defendants  establish  their  plea 
of  adverse  possession.  Granting,  as  they  con- 
tend, tbat  the  evidence  shows  that  they  were 
in  the  actual  occupation  of  the  disputed 
premises  since  the  construction  of  the  fence 
in  1884,  claiming  them  as  their  own,  there 
was  no  evidence  that  the  defendants  or  their 
.grantors  had  for  the  statutory  period  paid 
the  taxes  which  had  been  levied  upon  the 
land,  as  required  by  section  325  of  the  Code 
of  Civil  Procedure.  The  only  evidence  in  this 
regard  was  that  they  had  paid  the  taxes 
upon  lot  2.  But,  as  we  have  seen,  the  prem- 
ises in  question  were  not  a  portion  of  lot  2, 
but  were  a  part  of  the  N.  E.  ^  of  the  S.  W. 
%  of  section  15,  and  the  taxes  on  this  sub- 
division were  paid  by  Stiyre's  successors. 
The  statutory  requisite  to  the  acquisition  of 
a  title  by  adverse  possession  had  therefore 
not  been  fulfilled. 

The  plaintiff,  who  had  been  in  possession  of 
.the  Mann  tract  as  a  life  tenant,  testified  that 
during  his  occupancy  he  had  made  an  agree- 
ment with  one  O'Donnell,  then  the  owner  of 
the  Sayre  tract,  by  which  he  was  "to  ex- 
change the  piece  on  the  south  side,  when  he 
[I]  could  get  title  to  it  for  this  corner."  The 
defendants  objected  to  this  testimony,  "on 
the  ground  that  the  writing  is  the  best  evi- 
dence," and  now  assign  the  overruling  of  the 
objection  as  error.  If  we  assume  that  the 
objection  was  properly  framed  and  should 
have  been  sustained,  the  admission  of  the 
evidence  was  in  no  way  harmful  to  the  ap- 
pellants. The  plaintiff  showed  a  clear  title 
in  himself  by  the  production  of  the  deed  from 
Ann  O'Donnell.  No  attempt  was  made  to 
meet  this  case  otherwise  than  by  defendants' 


claims  (1)  that  the  property  In  question  had 
become  a  part  of  the  Mann  tTiact  by  the 
agreement  as  to  boundaries ;  and  (2)  that  the 
defendants  had  a  good  title  by  adverse  pos- 
session. Neither  of  these  claims  was  estab- 
lished by  the  evidence.  It  is  immaterial, 
therefore,  that  the  plaintiff  was  allowed  to 
prove  matter,  which,  as  he  claimed,  had  a 
tendency  to  show  tbat  he  had  acquired  the 
Sayre  title  before  the  conveyance  from  Ann 
O'Donnell. 

From  what  has  been  said  It  follows  that 
the  findings  that  the  county  road  had  not 
been  fixed  by  the  coterminous  owners  as  be- 
ing the  dividing  line  of  the  adjoining  tracts 
and  that  the  defendants  did  not  have  title 
by  adverse  possession  were  fully  sustained 
by  the  evidence.  It  follows,  further,  that 
the  court  properly  determined  that  the  plain- 
tiff  was  the  owner  of  the  premises  in  ques- 
tion. 

It  may  be  added  that  the  question  wheth- 
er the  defendants,  on  pleadings  framed  for 
that  purpose,  would  be  entitled  to  a  decree 
specifically  enforcing  the  alleged  agreements 
of  exchange,  is  not  here  involved.  The  answer 
and  cross-complaint,  asserting  title  to  the 
disputed  premises  to  be  la  the  defendants, 
do  not  contain  the  allegations  required  in  a 
bill  for  such  relief,  nor  do  they  seek  it 

The  Judgment  and  order  appealed  from  are 
afSrmed. 

We  concur:  SHAW,  J.;  ANGELLOTTl. 
J.;  McFARLAND,  J.;  HENSHAW.  J.;  LOR- 
lOAN,  J. 


ui  cbi.  a 

PEOPLE  v.  CRAIG.    (Cr.  1,402.) 
(Supreme  Court  of  California.    Sept.  19,  1907.) 

1.  Cbimikal  Law— AppkaI/— Biix  of  Exokp- 

TI0N8. 

On  appeal  from  an  order  denying  a  motion 
for  new  tnal,  the  bill  of  exceptions  must  show 
that  such  a  motion  was  made. 

2.  Same— Habmiess  B«bo&— Obdeb  or  Intbo- 
DUCTNO  Evidence. 

The  defense  to  a  prosecution  for  assault  b^ 
ing  that  defendant  merely  made  a  justified  re- 
sistance of  an  illegal  attempted  arrest,  it  is  no 
ground  for  complaint  tbat  the  prosecution  put  in 
as  part  of  the  main  case,  rather  than  in  rebuttal, 
evidence  to  show  justification  in  making  the 
arrest  without  a  warrant. 

3.  Same— Evidence  of  Otheb  Cbdcb. 

On  a  prosecution  for  assault,  the  defense 
being  justification  in  resisting  an  attempt  to 
arrest  because  made  without  a  warrant,  evidence 
to  show  justification  under  Pen.  Code  S§  836- 
840,  in  so  makini;  the  arrest,  is  admissible,  if 
competent,  though  it  tend  to  show  commission 
by  defendant  of  an  offense  distinct  from  the 
assault. 

4.  Abrest— Necessity  of  Wabbanx— Offensb 
IN  Presence  of  Officer. 

Vagrancy,  as  defined  in  Pen.  Code,  i  647, 
subd.  6,  declaring  guilty  of  vagrancy  every  idle, 
lewd,  or  dissolute  person,  or  associate  of  known 
thieves,  or  every  person  who  wanders  about  the 
streets,  at  late  or  un\isual  hours  of  the  night, 
without  any  visible  or  lawful  business,  though  it 
cannot  be  committed  by  a  single  act  observable 
at  one  time,  is  a  misdemeanor  tbat  can  be  com- 
mitted "in  the  presence"  of  an  officer,  so  as  to 
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justify  him,  under  sections  836-840,  in  arrest- 
ing bim  without  a  warrant. 

5.  Assault  —  Defenses  —  Resibtino  Unlaw- 
FUi.  Arrest— Evidence. 

In  a  prosecution  for  assault,  the  defense  be- 
ing that  it  was  merely  resistance  to  an  illegal 
arrest,  testimony  of  the  officer  that  for  three 
months  prior  to  the  attempted  arrest  he  had 
seen  defendant  at  all  hours  of  the  night,  from 
9  p.  m.  to  3  a.  m.,  in  and  about  the  saloons  in 
the  disreputable  part  of  the  city,  that  he  had 
no  visible  or  lawful  business,  and  that  he  had 
associated  with  a  reputed  prostitute,  is  relevant 
to  prove  the  ofEcer  was  personally  cognizant  of 
the  facts  constituting  defendant  a  vagrant,  with- 
in Pen.  Code,  J  647,  subds.  5,  6.  so  as  to  justify 
him,  under  sections  8;i0-840,  in  arresting  de- 
fendant without  a  warrant. 

6.  Arrest— Necessity  of  Warrant— Offense 
IN  Presence  of  Officer. 

An  arrest  of  defendant  without  a  warrant 
for  the  oBfense  of  vagrancy,  committed  in  the 
presence  of  the  officer,  is  justified,  though  the 
fact  of  his  being  a  vagrant  has  been  known  for 
gome  time,  and  the  real  motive  of  the  arrest  is 
a  report  brought  to  the  officer  that  defendant 
had  assaulted  and  heaten  a  man. 

7.  Criminal  liAW  —  Irresponsive  Answer  — 
Motion  to  Strike. 

Where  part  only  of  the  answer  to  a  ques- 
tion is  irresponsive,  a  motion  to  strilce  out,  on 
the  ground  of  it  being  irresponsive,  should  speci- 
fy and  be  confined  to  the  objectionable  part. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  g  1643.] 

8.  Saio;  —  Harmless  Error  —  Sibikino  Oct 
Testimony. 

Where,  under  the  other  evidence,  there 
could  have  been  no  other  conclusion  than  that 
of  guilt,  refusal  to  strike  out  irresponsive  testi- 
mony was  harmless. 

[Ed.  Note. -For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §§  3137,  3138.] 

9.  Assault  —  Resisting  Abrest— Justifica- 
tion—Evidence. 

In  a  prosecution  for  assault,  the  defense 
being  that  it  was  merely  resistance  to  an  unlaw- 
ful arrest,  for  the  purpose  of  corroborating 
other  evidence  that  defendant  was  a  vagrant, 
to  the  persona]  knowledge  of  the  officer  arrest- 
ing, so  as  to  Justify  the  arrest  without  a  war- 
rant, testimony  of  another  as  to  how  frequent- 
ly, during  the  preceding  month,  defendant  visit- 
ed a  disreputable  saloon  in  the  officer's  beat,  ia 
admissible. 

10.  Same. 

As  bearing  on  the  Question  of  the  knowl- 
edge of  an  officer  that  defendant  was  a  vagrant, 
justifying  him  in  arresting  defendant  without 
a  warrant,  bis  testimony  that  defendant,  dur- 
ing the  preceding  three  months,  had  no  busi- 
ness that  he  knew  of,  is  admissible. 

11.  Witnesses— Cross-Examination  of  Ac- 
cused. 

Defendant,  for  the  purpose  of  rebutting  the 
evidence  of  his  vagrancy,  which  was  claimed  to 
have  existed  to  the  knowledge  of  the  officer  ar- 
resting him,  so  as  to  justify  the  arrest  without 
a  warrant,  having  testified  that  he  bad  a  lease, 
covering  several  months  prior  and  up  to  the  time 
of  the  arrest,  of  a  certain  tenement,  which  he 
had  sublet  to  prostitutes,  and  that  he  had  in 
the  meantime  purchased  a  mining  location,  on 
which  he  intended  to  go  as  soon  as  the  lease 
expired,  ma.v,  for  the  purpose  of  showing  that 
he  had  no  lawful  business,  which  fact,  in  connec- 
tion with  his  wandering  about  the  streets  at 
late  and  unusual  hours  of  the  night,  would  con- 
stitute him  a  vagrant  under  Pen.  Code,  5  647, 
subd.  6,  be  required  on  cross-examination  to 
testify  that  during  the  running  of  his  lease  he 
had  no  other  business  except  gambling. 


12.  Arrest  —  NECESsnr   of    Wabbaht  — Of- 
fense Committed  in  Presence  of  Officer. 

An  officer  who,  in  aiding  in  an  arrest  for 
a  misdemeanor,  is  acting  under  the  order  of  his 
superior  officer,  who  is  present,  is  justified  in 
so  doing  without  a  warrant,  thoagh  the  offense 
was  not  committed  in  his  presence,  but  in  that 
of  the  superior  officer. 

13.  Assault— Defense— AiDiNa  Another  iw 
Resisting  Arrest. 

Under  Pen.  Code,  {  G94.  providing  tliat  one. 
in  aid  or  defense  of  a  person  about  to  be  in- 
jured, may  make  resistance  sufficient  to  prevent 
the  offense,  he  can  interfere  only  in  aid  of  a  law- 
ful resistance  hy  the  person  threatened,  and. 
that  resistance  not  being  confined  to  lawful 
means  when  he  comes  to  the  rescue,  be  may 
not  aid  it 

14.  Criminal  Law— Province  of  Jubt— In- 
struction. 

An  instruction  that  the  jury  assume  a  fact 
to  be  conclusively  proven  is  erroneous,  even 
where  the  evidence  is  without  conflict:  and  it 
therefore  cannot  be  required  to  give  such  an 
instruction,  though  the  giving  thereof  might  be 
harmless. 

15.  Same  —  Harmless  Error  —  Argument  of 
Prosecuting  Attorney. 

The  recollection  of  the  jury  as  to  what 
the  testimony  was  will  be  deemed  a  sufficient 
protection  to  defendant,  where  the  prosecnting 
attorney  in  his  argument  claimed  the  defendant's 
testimony  showed  a  certain  matter,  damaging  to 
him,  as  to  which  there  was  no  evidence,  and, 
on  the  court's  admonishing  him  to  confine  him- 
self to  the  testimony,  he  still  contended  such 
evidence  had  been  given  by  another  witness. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §  3127.] 

In  Bank.  Aiq;)eal  from  Superior  Oouit, 
Sacramento  County;   B.  G.  Hart,  Judge. 

Charles  Craig  was  convicted  of  assault 
with  a  deadly  weapon,  and  appeals.   Affirmed. 

R.  Porter  Ashe,  Gaston  M.  Ashe  and  E.  S. 
Wacbborst,  for  appellant.  U.  S.  Webb,  Atty. 
Gen.,  and  J.  Charles  Jones,  for  respondent. 

BBATTT,  C.  J.  The  defendant  and  one 
Charles  Mack  were  Jointly  accused  by  Infor- 
mation of  the  crime  of  assault  with  a  deadly 
weapon  with  intent  to  commit  murder.  Up- 
on a  separate  trial  defendant  was  convicted 
of  the  crime  of  assault  with  a  deadly  weap- 
on. He  appealed  from  the  Judgment,  and 
from  an  order  denying  bis  motion  for  a  new 
trial,  to  the  District  Court  of  Appeal,  where, 
by  reason  of  a  diflference  of  opinion  among 
the  Judges,  there  was  a  failure  to  decide  the 
cause,  and  It  has  accordingly  been  transfer- 
red to  this  court  for  hearing  and  decision. 

There  is  an  objection  by  the  Attorney  Gen- 
eral to  any  consideration  of  the  appeal  from 
the  order,  upon  the  ground  that  it  does  not 
appear  from  the  bill  of  exceptions  that  any 
motion  for  a  new  trial  was  made.  The  ob- 
jection seems  to  be  well  founded  according 
to  the  decision  of  this  court  In  People  t. 
Ruiz,  144  Cal.  251,  77  Pac.  907,  and  that  of 
the  District  Court  of  Appeal  In  People  v. 
Prank,  2  Cal.  App.  283,  83  Pac.  578;  but  in 
this  case  It  is  of  no  practical  consequence 
whether  the  objection  be  sustained  or  not, 
since  every  assignment  of  error  urged  by 
counsel  for  appellant  is  reviewable  on  the 
appeal  from  the  Judgment. 
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Such  facts  as  are  essential  to  a  clear  un- 
derstanding of  the  questions  to  be  considered 
on  that  appeal  may  be  briefly  stated  as  fol- 
lows: About  3  o'clock  In  the  morning  of 
December  25,  1905,  Sergeant  Wilson  and  Offi- 
cer Ryan,  of  the  Sacramento  police,  entered 
a  saloon  In  what  appears  to  have  been  an 
exceedingly  disreputable  quarter  of  that  city 
for  the  purpose  of  arresting  the  appellant 
and  Lis  codefendant  Mack.  They  found 
tbem  drinking  at  the  bar  in  company  with 
a  number  of  women  and  other  men.  Wilson 
arrested  Craig,  and  took  bim  to  the  sidewalk 
in  front  of  the  saloon,  while  Ryan,  by  Wil- 
son's direction,  was  attempting  to  arrest 
Mack,  who,  with  the  aid  of  some  bystanders, 
violently  resisted  the  attempt  Wilson,  at- 
tracted by  the  noise,  left  Craig  on  the  side- 
walk and  hurried  to  Ryan's  assistance,  close- 
ly followed  by  Craig.  The  evidence  as  to 
what  ensued  is  conflicting  and  confusing,  but 
there  was  testimony  which  would  warrant  a 
jury  in  finding  that  several  of  the  men  pres- 
ent in  the  saloon  made  common  cause  with 
appellant  and  Mack  in  resisting  the  arrest, 
and  in  vicious  assaults  upon  the  ofl^icers,  who 
were  speedily  overpowered,  deprived  of  their 
clubs,  and  otherwise  roughly  handled.  Ap- 
pellant and  Mack,  who  had  gained  posses- 
sion of  the  clubs,  at  one  period  of  the  affray 
concentrated  their  attack  upon  Ryan,  who 
was  then  on  the  floor,  encouraging  each  oth- 
er by  su<!h  suggestions  as  "kick  the  son  of 
a  bitch's  head  oft.  Buff!"  (the  "Buff  Kid" 
was  a  familiar  nickname  of  Mack).  The  re- 
sult of  the  fracas  was  that  Ryan  was  very 
badly  beaten,  both  officers  disabled,  and  their 
prisoners  enlarged.  The  information  against 
the  defendants  was  based  ui>on  the  assault 
on  Officer  Ryan. 

There  seems  to  have  been  some  attempt 
made  at  the  trial  to  show  that  the  club  with 
which  Ryan  was  beaten  by  appellant  was 
not  a  deadly  weapon,  but  the  state  of  the 
record  does  not  warrant  a  consideration  of 
that  point,  and  It  is  not  pressed. 

The  principal  defense  In  the  trial  court 
was  that  the  attempted  arrest  of  the  defend- 
ants was  illegal,  and  that  they  were  Justified 
in  such  resistance  as  they  made.  The  appel- 
lant, at  least,  defends  'his  acts  upon  the 
ground  that  he  was  justified  in  resisting  his 
own  arrest,  and  in  aiding  Mack  to  resist  an 
unlawful  attempt  to  arrest  him.  The  facts 
as  to  this  matter  are  that  the  officers  had  no 
warrant  of  arrest  for  either  party,  and  nei- 
ther had  committed  or  been  suspected  of 
committing  any  felony.  The  only  Justifica- 
tion which  could  be  alleged  for  the  action  of 
the  officers  was  that  the  defendants  bad  com- 
mitted a  misdemeanor  In  their  presence. 
I'en.  Code,  8S  836-840.  This  the  prosecution 
undertook  to  show  as  a  part  of  their  case  in 
chief,  by  proving  acts  constituting  the  crime 
of  vagrancy;  and  the  main  contention  on 
the  part  of  appellant  is  that  the  superior 
court  erred  In  admitting  evidence  of  these 
acta.    Since  the  right  of  a  person  to  resist 


an  unlawful  attempt  to  subject  him  to  ar- 
rest cannot  be  denied,  we  think  there  can  be 
no  question,  in  view  of  the  circumstances  of 
this  case,  that  the  prosecution  were  right  in 
submitting  such  evidence  as  they  could  to 
show  that  the  attempted  arrest  of  appellant 
and  Mack  was  strictly  legal,  and  certainly 
the  fact  that  it  was  put  In  as  a  part  of  their 
main  case,  rather  than  in  rebuttal,  affords 
the  appellant  no  ground  of  complaint.  The 
only  question  Is  whether  the  evidence  offer- 
ed and  admitted  was  relevant  to  the  Issue; 
for,  the  fact  that  the  offense  was  committed 
in  the  presence  of  the  arresting  officer  being 
material,  if  the  evidence  offered  to  prove  it 
was  relevant,  the  fact  that  It  also  tended  to 
prove  that  the  appellant  had  committed  other 
substantive  offenses,  distinct  from  the  as- 
sault upon  Ryan,  was  not  a  ground  of  objec- 
tion to  it  We  think  the  evidence  was  clear- 
ly relevant,  as  tending  to  prove  that  the  ar- 
resting officers  were  personally  cognizant  of 
facts  constituting  the  appellant  a  vagrant 
within  the  statutory  definition  of  vagrancy. 
Pen.  Code,  §  647,  and  especially  subdivisions 
5  and  6.  It  was  to  the  effect  that  for  a  pe- 
riod of  three  months  prior  to  the  assault 
charged  he  had  been  seen  by  Sergeant  Wil- 
son at  all  hours  of  the  night,  from  9  p.  m. 
to  3  a.  m.,  In  and  about  the  saloons  cluster- 
ing around  Second  and  L  streets,  "McCar- 
thy's," "The  Art"  "The  Palm,"  and  "The 
Casino,"  and  in  the  immediate  neighborhood 
of  the  "Concentration  Camps"  (a  local  eu- 
phemism for  bouses  of  111  fame).  It  was  to 
the  further  effect  that  he  bad  no  visible  or 
lawful  business  and  that  he  associated  with 
a  reputed  prostitute.  This  was  vagrancy, 
and,  if  vagrancy  of  this  species  is  a  misde- 
meanor  which  can  be  committed  "la  the  pres- 
ence" of  an  observer,  this  misdemeanor,  sup- 
posing the  evidence  to  be  true,  was  commit- 
ted in  the  presence  of  the  arresting  officer. 
If,  as  a  witness,  he  could  testify  from  actual 
knowledge  to  every  element  of  the  offense, 
the  offense  must  have  been  committed  in  bis 
presence.  And  It  makes  no  difference  that 
this  species  of  vagrancy  cannot  be  commit- 
ted by  a  single  act  observable  at  one  point 
of  time.  A  series  of  acts  extending  over  a 
considerable  period  of  time,  and  only  consti- 
tuting a  criminal  offense  because  of  their 
continuance  and  repetition,  alone  or  in  con- 
Junction  with  other  circumstances,  being  ca- 
pable of  observation  and  actual  knowledge 
by  a  peace  officer,  will  Justify  him,  when 
the  series  of  acts  is  complete,  In  making  an 
arrest  without  a  warrant  as  fully  as  in  the 
case  of  any  other  misdemeanor  committed  or 
attempted  in  his  presence.  The  only  thing 
decided  in  People  v.  Denby,  108  Cal.  54.  40 
Pac.  1051,  is  that  the  solicitation  of  alms  by 
a  healthy  beggar  on  one  occasion  does  not 
make  him  a  vagrant,  or  Justify  a  citizen  In 
arresting  him.  The  case  did  not  Involve  the 
question  here  presented ;  but  the  implication 
from  what  was  decided  Is  that  habitual  beg- 
ging, known  to  the  citizen,  would  have  made 
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the  arrest  legal,  a  point  as  to  which  we  have 
no  doubt 

A  more  doubtful  question  Is  raised  by  the 
uncontradicted  evidence  of  the  officers  them- 
selves that  the  teal  motive  of  the  arrest  was 
not  the  fact  that  the  defendants  were  va- 
grants, but  was  a  report  brought  to  their 
knowledge  that  at  an  earlier  hour  in  the 
night  the  defendants  had  assaulted  and  beat- 
en a  man  passing  along  the  street  This 
ofFense  thej  had  not  seen,  and  upon  consulta- 
tion they  concluded  that,  as  they  could  not 
arrest  them  for  the  battery  without  a  war- 
rant, they  would  arrest  them  as  vagrants, 
known  to  them  to  be  such.  It  seems  to  be 
generally  held  that  an  arrest  for  a  misde- 
meanor without  a  warrant  cannot  be  justi- 
fied, if  made  after  the  occasion  has  passed, 
though  committed  in  the  presence  of  the  ar- 
resting officer;  and  it  is  contended  here  that 
according  to  Sergeant  Wilson's  own  testi- 
mony the  occasion  for  arresting  appellant  as 
a  vagrant  had  long  passed,  since,  if  he  knew 
him  to  be  a  vagrant  at  all,  he  had  known  It 
for  some  time  prior  to  December  25th.  On 
<:ross-examlnation  Wilson  was  asked  why  he 
had  not  sooner  arrested  him  for  vagrancy, 
and  he  made  this  answer:  "I  was  told  by  a 
former  administration  to  not  bother  these 
fellows  as  long  as  they  behaved  themselves. 
On  this  morning  I  was  notified  that  this  man 
and  Mack  had  beat  up  a  man  by  Officer 
Kyan,  and  I  says:  'Well,  the  only  thing  we 
can  do— we  didn't  see  It— we  will  will  go  and 
vag  them.'"  Whether  this  is  an  entirely 
commendable  attitude  towards  the  appel- 
lant's class  of  misdemeanants  we  need  not 
stop  to  consider;  but  we  think  the  admitted 
fact  that  the  appellant  would  not  have  been 
ajrrested  if  he  had  confined  himself  to  va- 
grancy did  not  render  his  arrest  for  that  of- 
fense Illegal.  Vagrancy  differs  from  most 
other  offenses  in  the  fact  that  it  la  chronic, 
rather  than  acute;  that  it  continues  after  It 
Is  complete,  and  thereby  subjects  the  offender 
to  arrest  at  any  time  before  he  reforms. 
Here  there  was  no  evidence  of  reformation, 
but  the  reverse;  for,  according  to  the  evi- 
dence, the  appellant  was  comporting  himself 
quite  consistently  with  his  usual  line  of  con- 
duct at  the  moment  of  his  arrest  All  this 
Sergeant  Wilson  knew,  and,  having  heard 
that  he  had  ceased  to  conduct  himself  peace- 
ably, he  had  a  sufficient  reason,  as  he  had  a 
perfect  right,  to  make  the  arrest  at  that  time. 

The  api)ellant  assigns  another  error  in  this 
connection.  He  moved  to  strike  out  the 
above-quoted  answer  of  Sergeant  Wilson  up- 
on the  ground  that  it  was  not  responsive  to 
his  question,  and  that  it  was  Incompetent,  ir- 
relevant, and  Immaterial.  It  is  contended 
that  the  court  erred  In  overruling  this  mo- 
tion. The  answer  of  the  witness  certainly  did 
contain  matter  which  was  not  strictly  respon- 
sive to  the  question.  He  was  not  asked  why 
he  arrested  appellant  on  the  25th,  but  only 
to  expl.Tin  why  he  had  not  arrested  him  soon- 
er, and  that  part  of  his  answer  relating  to 


the  reported  beating  of  a  man  by  appellant 
and  Mack  went  beyond  the  scope  of  the  ques- 
tion, and  was  hearsay,  and  therefore  incom- 
petent It  was  necessary,  however,  for  the 
appellant  in  moving  to  strike  out  to  specify 
the  objectionable  part  of  the  answer  and  con- 
fine his  motion  to  that,  and  a  part  of  the  an- 
swer being  strictly  responsive,  and  his  mo- 
tion embracing  the  whole,  the  court  was  tech- 
nically correct  in  overruling  It  People  y. 
Rodley,  131  Cal.  242,  63  Pac.  351.  We  are 
satisfied,  moreover,  in  view  of  all  the  other 
testimony  In  the  case,  that  the  jury  could 
have  come  to  but  one  conclusion  as  to  the 
guilt  of  appellant,  and  that  the  ruling  was 
harmless. 

May  Graves,  a  woman  employed  In  the 
"Art  Saloon,"  was  called  as  a  witness  for  the 
prosecution,  and,  after  answerlhg  that  she 
knew  the  appellant,  was  asked  by  the  district 
attorney:  "How  frequently  during  that  time 
[the  month  of  December]  did  you  see  the  de- 
fendant?" The  question  was  objected  to  as 
incompetent,  irrelevant,  and  Immaterial,  and 
the  objection  overruled.  The  witness  an- 
swered: "Oh,  he  would  come  In  the  house 
four  or  five  times  during  the  week,  I  should 
Imagine."  It  Is  contended  that  this  answer 
was  seriously  prejudicial  to  the  appellant  as 
tending  to  degrade  his  character,  and  that 
the  district  attorney  called  It  out  for  no  other 
purpose.  It  seems  probable  that  the  district 
attorney  was  seeking  by  this  testimony  to 
corroborate  the  other  evidence  as  to  va- 
grancy; and,  If  so,  it  Is  by  no  means  clear 
that  the  question  was  objectionable,  for.  If  It 
was  material  to  show  that  the  officers  knew 
that  appellant  was  a  vagrant  It  was  permis- 
sible to  prove  that  he  was  comporting  himself 
as  a  vagrant  In  that  part  of  the  city  compris- 
ed In  their  beat  But,  whether  technically 
objectionable  or  not  it  Is  clear  that  the  evi- 
dence could  not  have  been  prejudicial. 

Ryan,  the  prosecuting  witness,  was  asked, 
"Do  you  know  what  business  he  [appellant] 
was  engaged  in.  If  any,  during  that  time?" 
and  answered  without  objection,  "None  that 
I  know  of."  There  would  have  been  no  error 
In  permitting  this  question  and  answer,  even 
If  they  had  been  objected  to.  The  evidence 
bore  directly  upon  the  question  as  to  the  of- 
ficer's knowledge  that  appellant  was  a  va- 
grant 

Called  as  a  witness  In  his  own  behalf,  the 
appellant,  evidently  for  the  purpose  of  rebut- 
ting the  evidence  as  to  vagrancy,  testified 
that  In  July,  1905,  he  had  taken  a  lease  of  a 
certain  tenement  on  Second  street,  covering 
the  months  from  August  to  December,  In- 
clusive, which  he  had  sublet  to  women  for 
purposes  of  prostitution  at  a  very  consider- 
able profit  and  that  he  had  In  the  meantime 
purchased  a  mining  location  In  the  state  of 
Xevada,  upon  which  he  intended  to  go  to 
work  as  soon  as  the  Second  street  lease  ex- 
pired. On  cross-examination  he  was  asked 
If,  during  the  running  of  his  lease,  he  had 
any  other  business  besides  letting  rooms  to 
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prostitutes,  and  answered  that  be  bad  otber 
business.  He  was  then  asked  what  bis  other 
business  was.  and  compelled,  over  his  objec- 
tion, to  answer  that  It  was  gambling.  The 
court  did  not  err  lu  requiring  him  to  answer. 
His  effort  was  to  show  that  he  was  not  a 
vagrant,  and  it  was  permissible  to  show  out 
of  bis  own  mouth  that  be  bad  no  lawful  busl- 


It  is  scarcely  necessary  to  add  that  the 
court  did  not  err  in  refusing  to  instruct  the 
Jury  as  matter  of  law  that  under  the  evi- 
dence appellant  at  the  time  of  the  bssault  was 
not  a  vagrant  There  was  evidence  of  every 
element  of  that  species  of  vagrancy  defined 
in  subdivision  6  of  section  647  of  the  Penal 
Code.  Appellant  wandered  about  the  streets 
at  late  and  unusual  hours,  and  his  only  busi- 
ness— gambling  and  subletting  for  purposes 
of  prostitution — was  not  a  lawful  btulnesB. 
Pen.  Code,  {§  31ft-330. 

Neither  did  the  court  err  In  refusing  to 
give  the  following  Instruction  requested  by 
appellant:  "The  witness  Ryan  has  testified 
that  he  arrested  Charles  Mack  for  a  misde- 
meanor, to  wit,  vagrancy,  and  that  said  mis- 
demeanor was  not  committed  In  bis  (Ryan's) 
presence,  and  that  be  bad  no  warrant  for 
such  arrest.  If  you  believe  said  evidence, 
then  yon  must  find  that  said  arrest,  or  at- 
tempted arrest,  was  Illegal  and  unlawful; 
and  I  Instruct  you  tbat  the  defendant  Craig, 
or  any  third  person,  was  justified  In  lawfully 
Interfering  to  prevent  the  said  Mack's  Illegal 
arrest,  provided  tbat  they  did  no  more  than 
was  necessary  for  that  purpose."  In  arrest- 
ing Mack,  Ryan  acted  under  the  orders  of  bis 
superior  officer  there  present,  and  tbe  legal- 
ity of  the  arrest  depended  upMi  Wilson's 
right  to  give  the  order  which  would  not  have 
been  conclusively  determined  by  that  portion 
of  Ryan's  testimony  quoted  in  the  instruc- 
tion, even  If  it  had  been  entirely  unqualified 
by  other  portions  of  his  testimony;  but,  In 
fact,  Ryan  testified  on  redirect  examination 
that  be  had  known  Mack  to  be'  a  vagrant  all 
the  time.  In  view  of  all  bis  testimony,  the 
portion  quoted  in  the  instruction  may  have 
meant  no  more  than  tbat  tbe  beating  of  a 
man  on  tbe  street  (which  was  the  real  occa- 
sion, though  not  ground,  of  the  arrest)  bad 
not  occurred  In  his  presence.  Besides,  the 
instruction,  as  requesiea,  was  not  strictly 
correct  in  point  of  law.  The  right  of  one  per^ 
son  to  aid  another  in  defending  against  a 
threatened  Injury  la  defined  by  our  statute 
(Fen.  Code,  ^  694),  and  does  not  differ  sub- 
stantially from  tbe  right  as  it  existed  under 
the  common  law.  He  cannot  interfere,  ex- 
cept In  aid  of  a  lawful  resistance  by  the  per- 
son threatened.  Here  tbe  evidence  shows 
very  clearly  that  Mack  was  resisting;  but  it 
Is  far  from  clear  tbat  his  resistance  was  con- 
fined to  lawful  means  at  the  time  appellant 
came  to  bis  rescue.  A  court  cannot,  in  in- 
structing a  Jury,  assume  any  fact  to  have 
been  conclusively  proven,  even  where  tbe  evl- 
Sence  ia  without  conflict    Such  a  state  of 


the  case  might  render  an  erroneous  instruc- 
tion harmless;  but  a  court  Is  not  required  to 
give  an  erroneous  instruction,  no  matter  how 
harmless  it  may  be. 

Tbe  alleged  misconduct  of  tbe  district  at- 
torney does  not  call  for  extended  notice.  He 
did  in  one  instance  claim  in  his  argument  to 
the  jury  tbat  appellant  had  shown  by  his  own 
testimony  that  he  was  living  off  the  earnings 
of  women  who  had  consorted  with  Japanese. 
There  was  no  evidence  as  to  consorting  with 
Japanese;  but  on  tbe  objection  of  counsel, 
the  court  admonished  tbe  district  attorney  to 
confine  himself  to  the  evidence.  He,  bow- 
ever,  still  contended  tbat  such  evidence  had 
been  given  by  Sergeant  Wilson.  He  appears 
to  have  been  mistaken;  but  there  Is  no  rea- 
son to  suppose  that  he  had  purposely  misrep- 
resented the  testimony.  In  such  a  case  tbe 
recollection  of  the  Jury  as  to  what  tbe  testi- 
mony of  a  witness  was  must  be  deemed  a 
sufficient  protection  to  the  accused.  It  is  not 
like  the  case  where  a  prosecuting  officer  de- 
liberately and  purposely  Imputes  to  tbe  ac- 
cused a  distinct  and  Infamous  offense  regard- 
ing which  there  has  been  no  evidence,  and 
where  the  court  approves  bis  conduct  As 
to  the  terms  In  which  the  district  attorney 
chose  to  characterize  the  offenses  of  the  de- 
fendant we  cannot  see  that  they  passed  tbe 
bounds  of  legitimate  censure. 

We  find  no  prejudicial  error  in  tbe  record, 
and  accordingly  the  Judgment  and  order  of 
the  superior  court  are  affirmed. 

We  concur:  SLOSS,  J.;  LORIGAN,  3.; 
HBNSHAW,  J.;  SHAW,  J.;  ANQBLLOT- 
TI,J. 


(in  Oal.  17) 
DOAK  T.  BRDSON  (BIiB<3TRI0  IRON  * 

STBBL  CO.,  Intervener).    (Sac.  1,42&) 
(Supreme  Court  of  California.    Sept  19,  1907.) 

1.  AppiAif— Review— QuEsnoiis   o»   Pacts— 
CoNrLicTiKO  AinoAvrrs. 

On  appeal  from  an  order  made  on  affidavits^ 
Involving  tbe  decision  of  a  question  of  fact,  there 
l)ein(!  a  conflict  in  the  aflSaavits,  those  in  favor 
of  the  prevailing  party  are  to  be  taken  as  tm» 
and  to  establish  not  only  the  facts  directly  stat- 
ed therein,  but  also  all  facta  which  may  reason- 
ably be  inferred  or  presumed  from  tbe  direct  and 
positive  statements. 

2.  Tkndkb— OiTEB  iR  Wsiniio— Good  Faitb 
▲RD  ABiLrrr  to  Pebforu. 

Code  Civ.  Proc.  {  2074,  providing  that  an 
offer  in  writing  to  pay  a  particular  sum,  or  to 
deliver  a  written  instrnment  or  specific  personal 
property.  Is,  if  not  accepted,  equivalent  to  the 
actual  production  and  tender  of  the  money,  in- 
strument, or  property,  and  Civ.  Code,  {  1496, 
making  a  similar  provision  with  regard  to  offers 
of  performance  in  general,  have  the  effect  only, 
where  a  written  offer  to  pay  money  ii  made 
and  not  accepted,  to  excuse  the  actual  pro- 
duction and  tender  of  the  money,  and  do  not 
dispense  with  the  requirement  of  Civ.  Code,  I 
1493,  that  a  tender  shall  be  made  in  good 
faith,  or  with  that  of  section  1495,  that,  la  or- 
der for  an  offer  of  performance  to  be  of  effect 
the  person  making  it  must  be  able  and  wililnc 
to  perform  according  to  tlte  offer,  and  such  • 
written  tender  not  being  made  in  good  faith, 
and  the  person  making  it  not  being  abls  t*  per- 
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form.  It  is  Ineffectual,  though  pursuant  to  the 
provision  of  section  1498,  that  one  making  a 
tender  may  malce  it  depend  on  the  due  perform- 
ance of  a  concurrent  condition,  it  is  conditioned 
on  the  other  i>arty  giving  a  deed,  and  he  ia  un- 
prepared to  give  it 

In  Bank.  Appeal  from  Superior  Court, 
Shasta  County;  C.  M.  Head,  Judge. 

Action  by  David  P.  Doali  against  Willard 
C.  Bruson;  the  Electric  Iron  &  Steel  Com- 
pany intervening.  From  an  adverse  order, 
defendant  appeals.     Affirmed. 

Aylett  R.  Cotton  and  W.  H.  H.  Hart,  for 
appellant    S.  C.  Denson,  for  respondent 

SIIAW,  J.  On  January  21,  1905,  the  plain- 
tiff obtained  a  decree  that  ail  the  equitable 
rights  of  the  defendant  and  of  the  inter- 
vener, under  a  certain  contract  in  certain 
lands,  were  thereby  foreclosed  and  declared 
null  and  void,  but  further  providing  that  the 
defendant,  or  the  intervener,  might  at  any 
time  within  120  days  thereafter  pay  to  the 
plaintiff  or  his  attorney  the  sum  of  $11,711.64, 
with  interest  at  8  per  centum  per  annum 
from  January  21,  1902,  to  the  date  of  such 
payment,  and  that,  if  payment  was  so  made 
within  the  same  time  so  specified,  the  said 
plaintiff  should  execute  to  the  party  mak- 
ing the  payment  a  deed  conveying  to  him 
or  it,  as  the  case  might  be,  all  the  right, 
title,  and  interest  of  the  plaintiff  in  the 
lands,  and  that,  if  they  failed  to  make  such 
payment  within  said  time,  they  be  enjoined 
from  asserting  any  right,  title,  or  interest  in 
the  land,  and  the  plaintiff  was,  in  that  event, 
adjudged  to  be  the  owner  thereof  free  from 
all  and  any  claims  of  Bruson  or  the  Interven- 
er. The  decree  also  provided  as  follows: 
"At  any  time  after  the  21st  day  of  May,  1905, 
upon  ten  days'  previous  notice  given  to  the 
attorneys  of  the  adverse  parties,  any  party 
to  this  action  may,  on  motion,  have  an  order 
and  judgment  entered  in  this  court,  adjudg- 
ing whether  or  not  payment  in  redemption 
has  been  made  In  accordance  with  this  de- 
cree, and  such  order  or  judgment  shall  be  bind- 
ing and  conclusive  upon  all  the  parties."  In 
pursuance  of  this  provision,  the  plaintiff,  up- 
on due  notice,  moved  for  an  order  adjudging 
that  payment  of  the  $11,711.04  had  not  been 
made  within  the  time  allowed.  The  motion 
was  heard  on  June  10,  1905,  and,  after  hear- 
ing the  affidavits  offered,  the  court  made  an 
order  in  favor  of  the  plaintiff.  From  this 
order  the  defendant,  Bruson,  appeals. 

In  the  consideration  of  an  appeal  from  an 
order  made  upon  affidavits,  involving  the  de- 
cision of  a  question  of  fact  this  court  is 
bound  by  the  same  rule  that  controls  it  where 
oral  testimony  Is  presented  for  review.  If 
there  is  any  conflict  in  the  affidavits,  those  In 
favor  of  the  prevailing  party  must  be  taken 
as  true,  and  the  facts  stated  therein  must  be 
considered  as  estnblislied.  Ludwig  v.  Harry, 
J2«i  Cal.  .378.  58  Vac.  8.">8;  Daniels  v.  Church, 
90  Cal.  1.3,  aorac.  70S;  Hastings  v.  Keller,  (K) 
Cal.  COC,  11  Puc.  218;  Creditors  v.  Welch,  33 


Cal.  469 ;  Hyde  T.  Boyle,  106  Cal.  107,  38  Pac. 
043;  Barrett  v.  Graham,  19  CaL  635;  In  re 
Fisher,  75  Cal.  524,  17  Pac.  640;  Fanning  v. 
Levlston,  93  Cal.  188,  28  Pac.  943;  Savings 
Bank  v.  Scheil,  142  CaL  507,  76  Pac.  250. 
And  as  error  is  not  presumed,  and  all  intend- 
ments are  in  favor  of  the  action  of  the  lower 
court,  it  follows  that  the  affidavits  In  behalf 
of  the  successful  party  are  to  be  deemed  to 
establish  not  only  the  facts  directly  stated 
therein,  but  also  all  facts  which  may  rea- 
sonably be  Inferred  or  presumed  from  the 
direct  and  positive  statements. 

The  claim  of  Bruson  that  the  payment  had 
been  made  within  the  time  allowed  is  based 
entirely  upon  a  written  offer  to  pay  the 
money,  made  on  his  behalf  to  S.  C.  Densoo, 
the  attorney  for  the  plaintiff,  at  his  office  in 
San  Francisco,  after  4  o'clock.  In  the  after- 
noon of  May  22,  1905,  which  was  the  last 
day  on  which  payment  could  be  made.  It 
is  contended  that  the  effect  of  such  an  offer 
is  in  all  respects  equivalent  to  an  actual 
payment  of  the  money.  Section  2074  of  the 
Code  of  Civil  Procedure  declares  that  "an 
offer  In  writing  to  pay  a  particular  sum  of 
money,  or  to  deliver  a  written  instrument  or 
specific  personal  property.  Is,  if  not  accepted, 
equivalent  to  the  actual  production  and  ten- 
der of  the  money,  instrument,  or  property." 
Section  1496  of  the  Civil  Code  makes  a  sim- 
ilar provision  with  regard  to  offers  of  i>er- 
formance  in  general.  The  only  effect  of  these 
sections,  where  an  offer  to  pay  money  is 
made  and  not  accepted,  is  to  excuse  the  ac- 
tual production  and  tender  of  the  money. 
They  do  not  absolve  the  party  from  the  ob- 
servance of  any  other  requirement  of  the  law 
necessary  to  a  valid  tender.  In  Hyams  v. 
Bamberger,  10  Utah,  3,  36  Pac  203,  the  court 
speaking  of  a  similar  statute,  says:  "Ordi- 
narily where  a  party  makes  a  tender,  inde- 
pendent of  statute,  be  must  actually  produce 
the  money  to  the  creditor.  It  must  be  In 
sight,  capable  of  Immediate  delivery.  •  •  • 
Wliere  a  person  makes  a  tender  in  writing, 
the  statute  excuses  him  from  actually  pro- 
ducing the  money  at  the  time  of  making  the 
tender,  but  It  excuses  no  other  act  or  require- 
ment on  his  part  which  would  be  necessary  In 
order  to  make  a  valid  tender,  independent  of 
statute.  To  hold  otherwise  would  be  to  turn 
the  statute,  which  was  Intended  as  a  mere 
convenience,  into  an  instrument  of  fraud." 
The  cases  of  Ladd  v.  Mason,  10  Or.  314, 
llolladay  v.  Holladay,  13  Or.  523,  11  Pac. 
200,  and  JlcCourt  v.  Johns,  33  Or.  561,  53 
Pac.  601,  are  to  the  same  effect  and  construe 
a  statute  Identical  in  language  with  ours. 

Tlie  facts  concerning  the  written  offer  in 
controversy  were  as  follows:  Mr.  Deuson, 
the  attorney  for  the  plaintiff,  Doak,  had  on 
several  occasions,  after  the  entry  of  the  Judg- 
ment, and  before  the  offer  was  made,  inform- 
ed Bruson  and  his  attorney  that  Doak  would 
grant  no  further  extension  of  time,  and  that 
the  money  would  have  to  be  paid  within  the 
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time  fixed  by  the  Judgment.  A  few  days 
prior  to  May  20,  1905,  Denson  told  Bruson 
that  Doak  was  then  In  San  Francisco,  and 
was  ready  to  make  the  deed  if  the  money  was 
paid,  but  was  going  to  Mexico  In  a  few  days 
to  be  gone  several  weelLS,  and  urged  upon 
Bruson  the  necessity  of  getting  the  money 
to  make  the  payment  before  the  time  was  up 
and  while  Doak  was  here  to  sign  the  deed. 
On  May  20,  1905,  two  days  before  the  offer, 
Denson  told  Bruson  that  Doak  had  left  the 
city,  and  had  not  left  with  him,  Denson,  any 
deed  to  be  delivered  if  payment  should  be 
made.  On  May  22,  1905,  at  the  hour  stated, 
two  men,  unknown  to  Denson,  appeared  In  his 
office,  and  one  of  them,  who  said  his  name 
was  Albert  Batz,  served  upon  Denson  the 
written  offer  In  question.  It  was  signed  by 
Bruson  and  purported  to  offer  to  pay  to 
"Denson,  as  attorney  for  said  David  P.  Doak, 
and  for  said  Doak,"  the  sum  required,  stating 
It,  and  to  demand  of  Doak,  through  Denson, 
a  deed  as  provided  in  the  decree,  and  declared 
that  the  tender  was  dependent  on  the  de- 
livery of  a  duly  executed  deed.  Denson  there- 
upon Inquired,  "Where  Is  the  money?"  to 
which  Batz  answered,  "They  did  not  give  me 
any,  and  I  did  not  bring  any."  Denson  tbea 
asked:  "Have  you  no  money  or  any  check 
with  which  to  make  this  tender?"  Batss  said 
he  had  not.  Denson  then  told  blm  he  was 
ready  and  willing  to  receive  the  money,  and 
would  see  that  Bruson  got  a  deed  if  the  mon- 
ey was  paid  within  the  time.  Batz  said  he 
wag  furnished  with  no  money  and  was  not 
authorized  to  pay  any.  Nothing  further  oc- 
curred at  the  time,  and  no  other  offer  was 
ever  made.  At  the  hearing  Denson  filed  a 
counter  affidavit,  stating  that  he  had  pre- 
pared the  form  of  a  deed,  but  that,  as  it  was 
not  known  whether  Bruson  or  the  intervener 
would  pay  the  money,  it  was  not  signed,  and 
that  he  was  Informed  and  believed  that  Bru- 
son had  tried  to  get  the  money  to  make  the 
payment,  but  had  not  succeeded  and  had  not 
the  money  and  was  unable  to  pay.  The  no- 
tice of  motion  was  served  on  May  31,  1905. 
In  opposition  to  the  motion,  the  affidavits  of 
Bruson,  James  Camp,  and  Aylett  R.  Cotton, 
attorney  for  the  Intervener,  were  read.  It 
was  not  stated  or  claimed  in  either  of  these 
affidavits  that  Bruson,  at  the  time  of  the 
tender,  or  at  any  time  afterward,  had  the 
money  wherewith  to  pay  the  sum  required, 
or  was  or  had  been  able,  ready,  or  willing  to 
make  such  payment.  No  money  was  produc- 
ed or  offered  at  the  hearing.  The  affidavits 
for  the  defendant  appear  to  have  been  In- 
tended to  show  that  the  deed  was  not  ready 
for  delivery  at  the  time  of  the  offer.  The  de- 
fendant did  not  profess  to  be  then  able, 
ready,  or  willing  to  pay,  but  claimed  that,  by 
reason  of  the  failure  of  Doak  to  have  the 
deed  ready,  he  was  entitled  to  further  time 
In  which  to  make  the  payment  One  of  the 
essential  requirements  of  a  tender  Is  that 
U  must  be  made  In  good  faith.    Civ.  Code, 


8  1493;  Horan  ▼.  Harrington,  130  Cal.  142, 
C2  Pac.  400;  Potts  v.  Plalsted,  30  Mich.  149: 
McPherson  v.  Wiswell,  16  Neb.  625,  21  N.  W. 
391.  It  is  also  provided  by  the  Code  that 
"an  offer  of  performance  Is  of  no  effect  if 
the  person  making  it  Is  not  able  and  willing 
to  perform  according  to  the  offer."  GIv. 
Code,  {  1495.  The  provisions  of  section  2074, 
Code  Civ.  Proc,  and  section  1496,  Civ.  Code, 
do  not  dispense  with  these  requirements.  In 
Ladd  V.  Mason,  supra,  the  court  says:  "Sure- 
ly the  justice  and  good  sense  of  the  Legis- 
lature should  not  be  Impugned  by  such  a 
construction  of  this  provision  as  would  place 
Its  f  ramers  in  the  position  of  having  Intend- 
ed to  provide  a  mode  whereby  a  party  might 
make  a  valid  tender  If  his  offer  should  not 
be  accepted,  without  the  readiness  or  ability 
to  make  it  good,  in  the  event  of  its  ac- 
ceptance." And  In  Holladay  ▼.  HoUaday, 
supra,  it  Is  said  that  this  statute  dispenses 
with  the  necessity  of  actually  producing  the 
money  with  the  offer,  "but  this  does  not  dis- 
pense with  the  necessity  of  the  party  having 
the  money  In  fact"  See,  also,  Kuhns  v. 
Chicago,  eta,  Co.,  65  Iowa,  528,  22  N.  W.  661 ; 
Shugart  V.  Potter,  37  Iowa,  422;  Ladd  T. 
Mason,  supra;  Holladay  v.  Holladay,  supra; 
McCourt  V.  Johns,  supra.  We  are  of  the 
opinion  that  the  court  may  well  have  con- 
cluded, from  the  facts  shown,  that,  at  the 
time  the  offer  was  made,  the  defendant  Bru- 
son did  not  have  the  money  he  offered  and 
was  not  able  or  willing  to  perform,  and  that 
the  offer  was  made  with  knowledge,  or  In  the 
belief,  that  Doak  had  left  the  city  without 
providing  a  deed  for  delivery,  and  for  the 
purpose  of  taking  advantage  of  his  absence 
to  make  an  offer  on  paper  to  hla  attorney, 
Denson,  without  the  ability  to  make  it  real. 
The  fact  that  the  offer  was  in  terms  direct- 
ed to  Denson,  as  attorney  for  Doak,  after  In- 
formation that  he  had  no  deed  and  that  Doak 
was  absent,  the  fact  that  the  agent  who  made 
the  paper  offer  was  provided  with  neither 
money,  check,  nor  authority  to  pay,  the  fact 
that  no  offer  was  made  at  the  hearing,  nor 
any  showing  made  of  ability  to  pay  them, 
or  at  any  other  time,  in  the  face  of  the  objec- 
tions, suggested  by  the  affidavits  served  with 
the  notice,  and  stated  on  information  and  be- 
lief, that  the  money  did  not  accompany  the 
offer  and  that  the  offer  Itself  was  a  sham, 
all  tend  strongly  to  this  conclusion.  The 
court  was  therefore  justified  In  making  the 
order  complained  of. 

The  rule  stated  in  section  1486  of  the  Civil 
Code,  that  one  making  a  tender  may  make  It 
depend  upon  the  due  performance  of  a  con- 
current condition,  does  not  affect  the  case, 
for  nevertheless  the  party  must  act  In  good 
faith  and  be  able  and  willing  to  perform, 
else,  under  sections  1493  and  1495,  and  the 
authorities  above  cited,  his  written  offer  will 
be  of  no  avail.  Nor  does  the  fact  that  the 
other  party  was  also  unprepared  to  perform 
furnish   any  Justification   for  his  own  In- 
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ability,  nor  change  what  would  otherwise  be 
an  Ineffectual  and  shadow  form  Into  a  sub- 
stantial, bona  fide,  and  effective  tender. 
The  order  Is  affirmed. 

We  concur:  SLOSS,  J.:  ANOELLOTTI, 
X:  HENSHAW,  J.:  McFARLAMD,  J.;  LORI- 
OAN,  J. 


osa  Cal.  51) 

FOX  V.  TOWNSEND  et  at    (I<.  A.  1,702.) 

<SnpKme  Conrt  of  California.    Sept.  20,  1907. 

Behearing  Denied  Oct.  19,  1907.) 
Taxation— Assessment   Books— Dxsokiftior 

or   RBALTT— StTFFIOIKNOT. 

A  description  of  property  in  an  assessment 
as:  "In  Los  Angeles  County.  In  Electric  Ry. 
Homestead  Assn.  Tr.  Lot  17  Block  20"— is 
prima  facie  insufficient  to  Identify  the  land, 
and,  though  It  might  be  shown  that  the  descrip- 
tion was  in  fact  sufficient,  in  the  absence  of  such 
showing,  the  assessment  will  be  held  void. 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;    N.  P.  Gonrey,  Judge. 

Action  by  Edwin  B.  Fox  against  W.  R. 
Townsend,  Robert  S.  Carter  and  others. 
From  an  order  refusing  a  new  trial,  plaintiff 
appeals.    Affirmed. 

See  87  Pac.  82. 

B.  B.  Fox,  In  pto.  per.,  and  Cole  &  Cole, 
for  appellant    O.  B.  Carter,  for  respondent. 

ANGELLOTTI,  J.  This  action  to  quiet  ti- 
tle to  certain  lots  of  land  In  Los  Angeles 
county  was  brought  by  plaintiff,  claiming  ti- 
tle under  certain  tax  sales  to  the  state  of 
California,  and  deeds  from  the  state  to  falm, 
against  various  persons  who  were  the  own- 
ers thereof  If  the  tax  proceedings  were  in- 
effectual to  vest  title  in  plaintiff.  The  lots 
Involved  were  parts  of  the  Electric  Railway 
Homestead  Association  tract  in  Los  Angeles 
county.  As  to  four  of  these  lots,  viz.,  lot  11 
In  block  5  and  lot  19  In  block  26,  claimed  by 
defendant  Taylor,  and  lot  17  In  block  20  and 
lot  17  in  block  24,  claimed  by  defendant  Car- 
ter, Judgment  went  for  said  defendants,  and 
motions  for  new  trial  inade  by  plaintiff  were 
denied.  Plaintiff  appealed  from  the  order 
denying  bis  motion.  This  court,  on  such  ap- 
peal, affirmed  the  order  as  to  lot  19  in  block 
26,  and  reversed  It  as  to  the  remaining  three 
lots.^  As  to  the  Carter  lots,  lot  17  in  block 
20  and  lot  17  In  block  24,  the  objection  that 
the  description  of  property  in  the  assessment 
was  Insufficient  to  make  a  valid  assessment 
(the  description  being:  "In  Los  Angeles 
County.  In  Electric  Ry.  Homestead  Assn. 
Tr.  Lot  17  Block  20,"  and  the  same  practical- 
ly as  to  lot  17  block  24)  was  answered  by 
stating  that  a  map  of  the  Electric  Railway 
Homestead  Association  Tract,  recorded  in 
book  14,  p.  17,  of  Miscellaneous  Records, 
showing  the  location  of  the  lots,  was  intro- 
duced in  evidence  on  the  trial.  In  aid  of  the 
assessment  description,  and  that  the  case  in 
this  respect  was  therefore  the  same  as  that 

^  Ses  note  to  M  Pss.  iMt»  ■ 


of  Baird  T.  Monroe,  89  Pac.  352.  Upon  pe- 
tition by  defendant  Carter  for  a.  rehearing. 
It  was  developed  that  the  record  available 
to  plaintiff  as  against  said  Carter  did  not 
•how  the  Introduction  of  any  map  In  evl> 
deuce,  or  that  there  was  any  map  of  any 
kind  in  existence  at  any  time  dnrlng  the  tax 
proceedings.  The  map  mentioned  was  intro- 
duced In  evidence  on  the  separate  trial  bad 
between  plaintiff  and  defendant  Taylor,  and 
Is  shown  only  in  the  bill  of  exertions  set- 
tled between  plaintiff  and  Taylor,  and  that 
bill  of  exceptktns  speclfles  only  lot  18,  block 
26,  and  lot  11  In  block  S,  as  shown  on  said 
map.  Under  these  circumstances.  It  wss 
considered  prDi>er  to  grant  a  rehearing  as  to 
defendant  Carter,  and  an  order  was  made  ao> 
oordlngly.  The  matter  Is  now  ttefore  as  on 
•ncfa  rehearing. 

The  Question  remaining  for  determinatton 
Is  as  to  the  legal  sufficiency  of  the  descri^ 
tlons  of  property  contained  in  the  assess- 
ment. Were  such  descriptions  sufficient  to 
Identify  the  land?  We  have  already  stated 
the  nature  of  the  descriptions.  They  were  In 
all  vital  respects  the  same  ss  the  descrip- 
tions contained  In  the  assessments  of  prop- 
erty considered  In  Miller  v.  Williams,  133 
Cal.  183,  67  Pac.  788,  Best  v.  Wohlford,  144 
Cal.  733,  78  Pac.  293,  and  Balrd  v.  Monroe, 
supra,  namely,  a  designation  of  a  pared  of 
land  as  a  portion  of  a  larger  tract  simply  by 
number  and  bloclc,  without  any  reference  to 
a  map.  In  Miller  v.  Williams,  supra,  an  ac- 
tion to  quiet  title.  It  was  held  that  such  a 
description  In  an  assessment  is  not  sufflcloit 
prima  facie  to  identify  the  portion  assessed. 
In  that  case,  as  in  this,  there  was  no  at- 
tempt to  supplement  the  assessment  descrli^ 
tlon  by  evidence  showing  that  It  did  suffi- 
ciently Identify  the  land.  The  theory  of  the 
decision  apparently  Is  that  a  description  of 
this  kind  is  of  such  a  nature  as  to  Indicate 
that  the  property  can  ordinarily  be  located 
only  by  reference  to  some  map  or  plat,  and, 
no  such  map  or  plat  being  referred  to  as  be- 
ing In  existence,  the  description  Is  prima 
facie  Insufficient.  There  Is  no  presumption, 
in  the  absence  of  such  a  reference,  that  there 
is  such  a  map  in  existence.  Labs  v.  Cooper, 
107  Cal.  6.16,  658,  40  Pac.  1042.  Under  this 
theory,  there  Is  a  distinction  between  such  a 
description,  and  a  description  of  a  tract  of 
land  by  name,  such  as  "Forks  House  Ranch," 
as  to  wblc^  It  has  been  held  that  "a  descrip- 
tion of  a  tract  of  land  by  name  Is  sufficient, 
as  It  Is  presumed  that  the  tract,  and  the  ex- 
tent of  Its  boundaries.  Is  well  known  by 
name."  People  t.  Leet,  23  Cal.  161,  163.  We 
cannot  say  that  this  distinction  Is  not  well 
based.  The  rule  In  Miller  v.  Williams  in 
this  regard,  namely,  that  such  a  description 
Is  prima  facie  insufficient,  has  not  been  Im- 
paired by  any  later  case,  but  has  always 
been  accepted  as  correct.  Nor  can  It  rea- 
sonably be  said  that  the  change  tn  oar  reve- 
nue laws  under  which  all  property  delin- 
quent for  taxes  Is  sold  to  the  state  afford* 
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snfficleQt  warrant  for  Oeclarlnsa  different 
rule  from  that  laid  down  in  Miller  t.  Wil- 
liams. Snch  change  eliminates  some  of  the 
reasoning  In  support  of  the  reqnlrementB  of 
a  <»rtaln  description  of  the  assessed  proper- 
ty, for  the  pnrchaser  who  should  know  the 
exact  location  of  the  property  offered  for  sale 
is  no  longer  present,  bnt  the  owner  who  is 
entitled  to  know  with  certainty  what  prop- 
erty is  assessed  to  lilm  still  remains.  The 
later  cases  of  Best  r.  Wohlford,  snpra,  and 
Balrd  y.  Monroe,  snpra,  accepting  the  rule 
of  Miller  T.  Williams  as  correct,  establish 
the  doctrine  ttiat,  while  snch  description  is 
prima  fade  InsufBdent,  it  may  be,  in  fact, 
snffldent  to  Identity  the  property,  and  that 
whether  or  not  it  Is  so  snflBcient  is  a  ques- 
tion of  fact  to  t>e  determined  by  the  trial 
court  upon  such  evidence  as  may  be  present- 
ed on  that  isMie.  The  party  relying  on  an 
assessmoit  containing  such  a  description 
may  therefore  snpplement  'his  case  by  show- 
ing that  the  description  in  the  assessment 
was,  in  fact,  sufficient  to  identify  the  land. 
Thus,  in  Balrd  t.  Monroe,  supra,  it  was 
made  to  appear  to  the  satlsfactlcm  of  the 
trial  conrt  tliat  there  existed  as  a  public 
record  a  map  of  the  tract  named,  and  but 
one  such  map,  and  that  this  map  showed 
lot  5  in  block  K  of  that  tract  named  in  the 
assessment  there  Involved.  It  was  held  that 
there  was  enoogh  in  this.  In  the  absence  of 
other  evidence  tending  to  impeach  it,  to  Jus- 
tify the  conclusion  of  the  trial  court  that  the 
description  in  the  assessment  was  sufficient 
to  Identify  the  land  to  the  owner.  But,  in 
the  absence  Of  any  evidence  tending  to  show 
the  sufficiency  of  such  a  description  to  iden- 
tify the  land,  it  must  be  held  Insufficient, 
unless  we  are  to  disregard  the  doctrine  of 
Miller  V.  Williams,  to  the  effect  that  such  a 
description  is  prima  facie  insufficient  This 
we  do  not  feel  warranted  in  doing.  In  the 
case  at  bar.  the  record  falls  to  make  it  ap- 
pear that  any  evidence  whatever  was  intro- 
duced tending  to  show  that  the  descriptions 
were.  In  fact,  sufficient  to  Identify  the  land. 
It  follows  that  the  conclusion  of  the  trial 
court  that  the  descriptions  in  the  assessment 
were  Insufficient  and  the  assessment  void 
must  foe  upheld. 

The  order  denying  plalntitTs  motion  for  a 
new  trial  as  to  the  defendant  Garter,  and  the 
land  claimed  by  bim,  viz.,  lot  17  in  block  20 
and  lot  17  In  block  24,  Is  affirmed. 

We  concur :  HENSHAW.  J. ;  McFARLAND, 
J.;    SHAW,  J.;    SLOSS,  J.;    LORIGAN,  J. 


152  Cal.  S> 

FOX  V.  WRIGHT  et  al.    (L.  A.  1,734.) 

(Supreme  Court  of  California.    May  13,  1907. 

Rehearing  Denied  June  10,  1907.) 

1.  Taxation— Sale  for  Nonpayment  of  Tax 
—Omission  of  Doi.lab  Sigh  in  Delinquent 
Tax  List. 

Where  the  dollar  mark  was  not  prefixed 
to  the  numeralR  representing  the  dollars  and 
cents  in  a  published  delinquent  tax  list,   but 


the  meaning  and  nse  of  tlie  nnmerals  were  folly 
explained  in  the  publication  itself,  the  mean- 
ing was  as  fully  explained  as  though  the  figures 
had  been  preceded  by  the  dollar  sign. 

2.  Same  — Tax  Deeds  —  Notice  —  Names  or 

FOBMZB  OWKEBS. 

In  view  of  PoL  Code,  {  3787,  making  a 
deed  conclusive  evidence  of  nonessential  details 
in  matters  relating  to  taxation,  failure  of  the 
tax  collector  to  give  the  name  of  the  person  to 
whom  the  property  was  assessed  for  the  years 
for  which  taxes  were  delinquent  In  the  notice  of 
Sale  by  the  state  will  not  invalidate  a  deed  on 
sale  by  the  state,  notwithstanding  Pol.  Code,  { 
3897,  requiring  such  statement  m  the  notice, 
since  after  the  sale  to  the  state  further  notice 
to  the  former  owner  is  not  necessary. 

3.  Same— Notice  by  Publication. 

Under  Pol.  Code,  {  3897,  requiring  publica- 
tion for  three  weeks  prior  to  resale  of  land  pur- 
chased by  the  state  at  tax  sale,  publication  once 
a  week  for  three  weeks  in  a  daily  paper  Is  a 
good  pnblication. 

4.  EviDENCTB—PmtsuMFTiOKB— "Daily"    Pa- 
per. 

The  conrt  will  not  presume  that  a  paper 

was  published  daily  from  the  mere  fact  that  the 

word  "Daily"  is  a  part  of  the  name  of  the  paper. 

6.  Taxation— Tax   Salb— Statutory  Provi- 

SIORB— "HiQHEST  Bidder." 

Under  Pol.  Code,  {  3897,  providing  that, 
when  the  state  shall  become  the  owner  of  prop- 
erty sold  for  taxes,  in  reselling  it,  the  tax  col- 
lector shall  sell  the  property  to  the  highest  bid- 
der for  cash,  etc.,  the  term  "highest  bidder" 
means  the  one  who  will  make  the  higiiest  cash 
bid  for  all  the  property,  and  not  the  person  who 
will  pay  all  the  tax  for  the  least  amount  of  the 
land. 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;  N.  P.  Conrey,  Judge. 

Action  by  Edwin  B.  Fox  against  W.  8. 
Wright  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded. 

Cole  &  Cole,  for  appellant  Charles  Lantz, 
for  respondents. 

HENSHAW,  J.  This  Is  an  action  to  quiet 
title,  wherein  plaintiff  relied  upon  a  tax 
deed  to  himself  from  the  state  of  California. 
It  Is  In  all  vital  respects  like  the  case  of  Fox 
V.  Townsend  et  al.,  L.  A.  No.  1702  (this  day 
decided).!  In  the  publlsbed  delinquent  list 
numerals  were  employed  to  represent  dollars 
and  cents,  without  having  prefixed  thereto 
the  dollar  mark.  But  the  meaning  and  use  of 
those  numerals  were  fully  exiflained  In  the 
publication  itself.  The  case  is  therefore  not 
at  all  the  one  where  nothing  appears  to  ex- 
plain the  intended  meaning  of  the  figures 
(People  V.  Hastings,  34  Cal.  571),  but,  to  the 
contrary.  Is  a  case  where  the  meaning  of  the 
figures  Is  quite  as  fully  and  elaborately  ex- 
plained as  though  they  had  been  preceded  In 
each  Instance  by  the  dollar  sign.  Nor  was 
the  property  sold  for  an  excessive  amount. 
Without  entering  into  the  computations, 
which  were  fully  and  accurately  set  forth  in 
the  respondents'  brief,  the  sums  for  which 
the  properties  were  sold  were  accurately 
made  up  of  taxes,  15  per  cent,  delinquency, 
5  per  cent  penalty,  and  the  added  cost  of  ad- 
vertising. 


*See  note  at  md  at  opmioa. 
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Reference  Is  made  to  the  notice  of  sale  by 
the  state  contemplated  by  section  3897  of  the 
Political  Code,  and  it  Is  said  that  these  no- 
tices are  void,  as  they  do  not  contain  the 
name  of  the  delinquent  owner.  This,  how- 
ever, is  a  requirement  of  section  3764  of  the 
Political  Code,  which  provides  for  the  notice 
of  sale  to  be  given  by  the  tax  collector  where 
the  property  Is  to  be  sold  to  the  state,  and  not 
by  it  It  has  been  held  in  Ellis  t.  Wltmer, 
134  Cal.  249,  66  Pac.  301,  that  a  notice  which 
falls  to  give  the  name  of  the  delinquent  own- 
er Is  Insufficient  Such  requirement,  how- 
ever, Is  not  found  In  section  3897  of  the 
Political  Code.  In  this  the  only  requirement 
Is  that  the  tax  collector's  notice  shall  con- 
tain the  description  of  the  property  sold,  a 
detailed  statement  of  all  delinquent  taxes, 
penalties,  costs,  and  expenses  up  to  the  date 
of  sale,  "and  shall  give  the  name  of  the  per- 
son to  whom  the  property  was  assessed  for 
each  year  on  which  there  may  be  delinquent 
taxes  against  said  property,  or  any  part 
thereof."  The  notices  here  in  question  seem 
to  be  deficient  in  this  respect  It  is  made  to 
appear  that  the  properties  were  sold  for  de- 
linquent taxes,  penalties,  costs,  and  charges 
for  the  years  1887,  1888,  1889,  1890,  1891, 
1892,  1893,  1894,  and  1895.  The  name  of  the 
person  or  persons  to  whom  the  property  was 
assessed  during  these  years  Is  not  given. 
But  upon  the  other  band,  since  the  owner 
had  received  due  notice  by  publication  of  the 
fact  that  bis  taxes  were  delinquent  and  the 
property  had  been  sold  to  the  state  for  such 
delinquency,  it  was  not  necessary  to  the  va- 
lidity of  the  proceedings  that  any  notice  of 
the  Intended  sale  by  the  state  should  be  giv- 
en to  him  at  all.  Indeed,  the  state  might 
have  provided  that  such  sales  could  be  made 
in  private.  And  under  section  3787,  by  the 
Issuance  of  the  deed,  the  presumption  of  the 
regularity  and  sufficiency  of  this  notice  of 
sale  became  conclusive.  See  Banli  of  Le- 
moore  v.  Fulgham  (Sac.  No.  1,338)  90  Pac. 
936. 

The  publication  of  the  notice  of  sale  re- 
quired by  section  3897  of  the  Political  Code 
must  be  for  three  weelcs.  The  publication  as 
recited  in  the  deeds  was  made  in  a  paper 
designated  "The  Los  Angeles  Daily  Journal." 
It  Is  argued  from  this,  without  any  proof, 
that  the  paper  was  in  fact  a  daily  journal, 
and  that  the  notice  should  have  been  publish- 
ed as  often  as  the  paper  was  issued  during 
the  specified  period.  But  the  court  will  not 
presume,  merely  from  the  title  of  the  paper, 
that  it  was  published  daily,  and,  moreover, 
a  publication  under  this  law  once  a  weelt 
for  the  prescribed  period  la  a  good  publica- 
tion, even  if  it  appear  in  a  newspaper  pub- 
lished daily.  People  v.  Reclamation  Dis.,  121 
Cal.  522,  50  Pac.  IOCS,  53  Pac.  1085. 

Section  3897  of  the  Political  Code  declares 
that  "at  the  time  set  for  such  sale  the  tax 
collector  must  sell  the  property  described  in 
the  Controller's  authorization  and  said  no- 
tices at  public  auction  to  the  highest  bidder 


for  cash  In  lawfnl  money  of  the  United 
States."  Respondent  argues  from  this,  nnder 
the  earlier  system  of  taxation  which  prevail- 
ed In  this  state,  and  which  elsewhere  at  pres- 
ent prevails,  that  it  was  the  duty  of  the  tax 
collector  to  have  sold  the  property  for  the 
amount  of  the  tax  to  the  person  who  would 
pay  the  tax  for  the  least  quantity  of  land, 
and  such  is  what  Is  meant  by  the  phrase 
"highest  bidder"  as  now  employed.  If  tbe 
law  In  fact  contemplates  that  all  the  property 
must  be  sold,  and  the  phrase  "highest  bidd«:" 
means  him  who  will  pay  the  largest  cash  sum 
for  the  property.  It  mnst  result  that  the  state 
will  receive  from  Its  sales  of  such  lands 
amounts  far  In  excess  of  Its  accrued  taxes, 
charges,  and  penalties.  And  (so  runs  re- 
spondents' argument)  as  there  is  no  provision 
In  our  law  for  repayment  to  the  original  own- 
er of  this  snrpins,  the  law  operates  Ineqnl- 
tably  and  unjustly  In  compelling  such  unfor- 
tunate delinquent  owners  to  bear  an  exces- 
sive burden  for  the  support  of  the  govern- 
ment, and  such  a  law  violates  the  fundamen- 
tal, equitable  principle  which  Is  at  the  basis 
of  all  of  our  systems  of  taxation,  namely, 
that.  In  the  apportionment  of  taxes,  due  re- 
gard shall  be  had  to  making  taxes  uniform, 
and  comi)eiIing  every  person  to  bear  only  his 
proportionate  share  of  them.  It  may  at  once 
be  admitted  that  in  the  statutes  of  sister 
states,  as  well  as  of  the  United  States,  where 
the  law  requires  tbe  sale  of  all  the  property, 
there  is  commonly  found  a  provision  whereby 
the  excess  over  the  demands  of  tbe  state  Is 
made  over  to  the  owner.  It  also  may  be  ad- 
mitted that  in  onr  system  of  revenue  collec- 
tion a  like  provision  might  have  been  insert- 
ed. But  such  a  provision  Is  not  found.  The 
owner  of  the  property  who  has  permitted  his 
taxes  to  become  delinquent  receives  notice 
that,  unless  the  taxes  be  paid  by  a  given  date, 
bis  land  will  be  sold  to  the  state.  From  tbe 
date  of  the  sale,  for  the  full  period  of  five 
years,  the  owner  has  an  absolute  right  of  re- 
demption from  the  state,  and  aft^  that 
period  of  five  years  this  right  of  redemption 
Is  still  his  until  the  state  shall  have  actually 
sold  tbe  property.  For  two  reasons  It  is  to 
the  benefit  of  tbe  state  that  property  so  ac- 
quired should  by  It  be  resold  Into  private 
ownership.  Tbe  first,  because  It  Is  Inexpe- 
dient that  the  state  should  be  charged  with 
the  burden  of  the  care  of  many  such  parcels 
of  property,  Its  administrative  machinery 
not  being  adapted  to  such  end.  In  the  second 
place,  it  is  desirable  always  that  the  owner- 
ship of  state  lands,  saving  those  which  are 
necessary  for  its  governmental  functions, 
should  be  transferred  to  its  citizens,  whereby 
follow  increasing  population  and  tbe  higher 
development,  betterment,  and  improvement 
of  the  land,  thus  adding  greatly  to  the 
wealth  of  the  state.  It  must  be  concluded, 
therefore,  that,  when  the  law  speaks  of  the 
sale  of  "the  property,"  It  means  all  of  the 
land,  and.  when  it  says  that  tbe  land  shall  be 
sold  to  the  "highest  bidder,"  it  means  him 
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who  win  make  the  highest  cash  bid  for  all 
the  property.  It  will  not  be  qaesttoned  but 
that  the  state  might  have  provided  that  the 
■urploa  moneys  received  by  it  from  such 
sales  should  be  paid  over  to  the  former  own- 
ers of  the  properties  sold.  But  the  single 
qnestlon  which  is  to  be  considered  Is  that  of 
the  power  of  the  state  to  decree  such  sales 
and  retain  the  money.  If  there  be  no  vio- 
lence done  to  the  Constitution  of  this  state 
or  of  the  United  States  by  a  law  whereby  un- 
der the  Indicated  circomatances  the  state  re- 
tains such  excess  moneys  to  its  own  use,  no 
equitable  considerations  may  move  a  court 
to  declare  void  that  which  the  Legislature 
baa  the  power  to  decree.  It  la  to  be  noted, 
then,  In  considering  this,  that  the  delinquent 
owner  is  given  process  of  law  in  the  notice 
of  the  sale  to  the  state  of  which  he  Is  adver- 
tised by  publication.  It  is  to  be  noted,  more- 
over, that  the  liberal  period  of  redemption  of 
full  five  years  Is  accorded  him  as  an  abso- 
lute right  At  the  end  of  this  five  years  the 
deed  to  the  state  Is  made,  and  the  title  of 
the  state  becomes  absolute.  We  are  unable 
to  discover  any  constitutional  objection  which 
interposes  and  invalidates  the  state's  title, 
and  none  has  been  pointed  out.  We  are  un- 
able to  see  why  the  state  may  not  obtain  a 
title  free  from  all  equities  in  the  former  own- 
er at  the  expiration  of  five  years  as  may  a 
private  citizen  after  foreclosure  upon  the 
mortgage  when  the  period  of  redemption  fol- 
lowing such  foreclosure  has  passed.  That 
In  other  states  the  laws  provide  for  a  pay- 
ment to  the  owner  of  the  surplus  moneys  aft- 
er the  state's  exactions  have  been  met  we  can 
regard  only  as  an  act  of  generosity  upon  the 
part  of  the  state,  and  not  as  the  performance 
by  it  of  a  constitutional  duty  to  its  citizens. 
For  these  reasons,  we  conclude  that  the  law 
in  this  respect  is  constitutional. 

The  other  propositions  advanced  by  re- 
spondent are  sufficiently  answered  by  the 
cases  of  Fox  v.  Townsend,  supra,  Bank  of 
Lemoore  ▼.  Fulgham  (L.  A.  No.  1,338)  90  Pac. 
936,  and  Balrd  v.  Monroe  (Oal.)  89  Pac.  352, 
and  no  particular  mention  of  them  is,  there- 
fore, necessary. 

For  the  foregoing  reasons,  the  Judgment 
and  order  appealed  from  are  reversed,  and 
the  cause  remanded. 

We  concur:     ANGBLLOTTI,  X;    SLOSS, 

J.;     LORIGAN,    J.;     SHAW,   J.;     McFAR- 

liAND,  J. 

(U52  Cat.  61) 

NOTE.— The  following  opinion,  per  Henshaw, 
J.,  was  reversed  in  part  on  rehearing  (91 
Pac.  1004) : 

Plaintiff  sued  to  quiet  title  to  certain  lots  of 
land,  daiming  title  thereto  under  and  by  virtue 
of  certain  tax  sales  to  the  state  of  California 
aivl  deeds  from  the  state  of  California  to  tiiin. 
The  court  gave  its  decree  against  the  claim  of 
plaintiS,  and  he  appeals  from  the  order  denying 
his  motion  for  a  new  trial. 

One  of  the  lots  in  question  was  lot  19  in 
block  26.  The  assessment  of  this  lot,  open 
which  the  tax  sale  was  t>ased,  shows  that  there 
was  no  dollar  mark,  or  other  mark,  sign,  word, 
abbreviation  or  explanation  on  the  assessment 


roll  to  indicate  what  was  meant  by  the  fig^ures 
in  the  column  designed  to  show  the  value  of  the 
property  and  the  amount  of  the  taxes.  This 
being  the  case,  the  assessment  was  void  and  tJie 
sale  and  deeds  made  thereunder  are  likewise 
void.  Hurlbutt  v.  Butenop,  27  Cal.  54;  Braly 
V.  Seaman,  30  Cal.  611:  People  v.  S.  F.  Sav. 
Union.  31  Cal.  132;  People  v.  HastinRs,  34 
Cal.  571;  Emeric  v.  Alvarado,  90  Cal.  444,  27 
Pac.  356.  This  omission  appearing  in  the  as- 
sessment Itself  necessarily  mvalidates  the  pro- 
ceedings. In  this  respect  this  case  is  to  be  dis- 
tinguisued  from  the  case  of  Carter  v.  Osbom 
(L.  A.  1,735,  filed  March  7,  1907),  89  Pac  608, 
where  the  omission  of  the  dollar  mark  or  sign 
was  in  the  delinquent  list  and  not  in  the  assess- 
ment. The  decree  as  to  lot  19,  block  26,  was 
therefore  correct.  The  other  lands  whose  titles 
are  in  controversy  are  lot  17,  block  20,  lot  17, 
block  24,  and  lot  11,  block  6.  The  assessments 
of  these  lots  were  in  all  vital  respects  the  same 
as  the  assessment  set  forth  and  discussed  in 
Baird  v.  Monroe  (Cal.)  89  Pac  352,  saving  only 
tliat,  instead  of  being  described  as  "in  Fellis- 
sier  Tr.,"  they  were  described  as  "in  Blectric 
Bailway  Homestead  Assn.  Tr."  As  in  Baird  v. 
Monroe,  a  ma;>  of  the  Electric  Bailway  Home- 
stead Association,  recorded  In  book  14,  p.  17, 
of  Miscellaneous  Records  of  the  County  of  Los 
Angeles,  was  introduced  in  evidence,  which 
map  showed  the  location  of  the  lots  in  contnv 
versy.  The  assessments  therefore  in  this  re- 
spect are  identical  with  that  discussed  In  Baird 
V.  Monroe,  and  aided  by  the  map  which  was 
introduced  in  evidence,  the  descriptions  contain- 
ed in  these  assessments  were  "sumcient  to  iden- 
tify" the  land.  McCuUough  v.  Olds,  108  Cal. 
529,  41  Pac  420. 

Certain  propositions  are  urged  against  the 
validity  of  the  deeds  made  by  the  tax  collector 
to  the  state.  Section  3776  of  the  Political  Code 
provides  for  a  certificate  of  sale,  and  declares 
what  that  certificate  must  contain.  Section 
3785  provides  for  a  deed  from  the  tax  collector 
to  the  state  when  the  time  for  redemption  has 
expired,  and  sets  forth  what  such  deed  must 
contain;  the  recitals  being  identical  with  those 
called  for  in  the  certificate  of  sale.  Section 
8786  declares  "that  the  matters  recited  in  the 
certificate  of  sale  must  be  recited  in  the  deed." 
By  reason  of  legislative  oversight,  there  was  at 
the  date  of  these  sales  no  law  providing  for  the 
issuance  of  certificates  of  sale.  It  is  contend- 
ed that,  as  there  was  no  law  for  a  certificate 
of  sale,  there  could  in  these  deeds  be  no  com- 
pliance with  the  requirement  of  section  3786, 
to  the  effect  that  the  deed  must  contain  a  re- 
cital of  the  matters  contained  in  the  certificate. 
To  this,  however,  it  must  be  answered  ttiat, 
when  the  law  requiring  a  certificate  was  re- 
pealed, there  fell  with  it  the  requirement  that 
the  deed  most  contain  the  matters  recited  in  the 
certificate.  Moreover,  section  3785  requires  in 
the  deed  a  recital  of  all  the  matters  and  things 
which  the  certificate  contains,  and  those  mat- 
ters were  in  fact  fully  set  forth  in  the  deed. 
The  only  imperfection  that  can  be  charged  in 
this  regard  was  an  imperfection  in  stating  the 
time  when  the  right  of  redemption  had  expired. 
But  this  irregularity  was  cured  by  the  confirma- 
tory act  of  February  28,  1903,  fully  discussed 
in  Baird  v.  Monroe. 

Certain  correction  deeds  were  made  by  the 
tax  collector  to  the  state,  and  It  is  urged  that 
these  deeds  were  without  authority  and  void. 
The  general  principles  governing  such  correc- 
tion deeds  are  well  settled.  When  a  tax  deed 
does  not  conform  in  its  recitals  to  the  facts,  the 
oiiicer  is  authorized  to  execute  a  second  and 
corrected  deed,  but  he  has  no  power  to  execute 
a  second  deed  which  shall  misstate  the  facts  re- 
specting any  proceedings  prior  to  its  execution. 
Such  a  deed  would  be  void.  The  power  and  the 
duty  of  the  proper  officer  is  not  exhausted  by 
the  execution  of  an  Irregular  or  imperfect  tax 
deed.  Douglass  v.  Nuzum,  16  Kan.  515;  Mc> 
Cready  T.  Sexton,  29  Iowa,  350.  4  Am.  Rep. 
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214:  Woodman  v.  Clapp,  21  Wis.  350.  Section 
S805b  of  the  Political  Code,  dealing  with  the 
subject  of  misstatement  of  facts  or  clerical  er- 
rors occurring  in  the  tax  collector's  deeds,  de- 
clares that  these  may  be  corrected  by  the  tax 
collector  upon  an  order  of  the  board  of  supers 
visors  entered  upon  Its  minutes  directing  cor- 
rection by  the  issuance  of  a  new  or  amended 
tax  deed.  If,  as  respondent  here  contends,  such 
an  order  of  the  board  of  supervisors  was  neces- 
sary and  was  not  made,  It  was  incumbent  upon 
him  to  have  shown  it.  As  the  record  is  here 
presented,  the  presumption  will  be  that  the 
deeds  were  executed  by  the  officer  under  proper 
direction  and  authority.  Moreover,  these  cor- 
rection deeds  seemed  to  have  been  made  for 
the  sole  purpose  of  making  a  more  certain  state- 
ment of  the  time  when  the  right  of  redemption 
had  expired,  and  for  the  reasons  above  given 
the  original  deeds  themselves  were  sufficient 
upon  this  point.  Nor  do  we  perceive  any  force 
In  the  objection  that  the  correction  deeds  to  the 
state  were  made  after  the  state  had  parted 
with  the  title.  No  reason  is  discernible  why 
the  state,  like  a  private  individual,  may  not  ot>- 
tain  a  proper  correction  deed  for  the  betterment 
of  the  title  to  property  which  it  has  conveyed, 
and,  if  this  be  done  after  conveyance,  why,  as 
in  the  case  of  an  individual,  it  should  not  serve 
to  perfect  the  title  granted. 

The  deed  contained  a  description  of  the  prop- 
erty as  "situate,  lying  and  bein§  In  the  county 
of  Los  Angeles,  state  of  California,  and  describ- 
ed thus:  Mortgage  interest  in  the  following 
described  property,  Electric  Ry.  Homestead  As- 
sociation Tract,  lot  17,  block  24."  It  is  con- 
tended that  the  deed  here  purports  to  convey 
only  a  mortgage  interest  in  the  lot,  without  any 
explanation,  and  that  the  deed  is  therefore  void. 
But  article  13,  §  4,  declares  that  "a  mortgage  for 
the  purposes  of  assessment  and  taxation  shall 
be  deemed  and  treated  as  an  interest  in  the 
property  affected  thereby."  The  further  recitals 
in  the  tax  deed  make  this  case  parallel  with 
that  of  Doland  v.  Mooney.  72  Cal.  34,  13  Pac. 
71,  where  such  a  d«ed  was  held  to  be  sufficient. 
This  property  was  sold  for  taxes  for  the  year 
1894.  It  is  objected  that,  upon  the  assessment 
book  for  1895,  there  was  not  stamped  an  entry 
of  the  fact  "that  said  lot  had  been  sold  for 
taxes,  and  the  date  of  such  sale,"  as  required 
by  section  3801  of  the  Political  Code  as  it  read 
in  1905.  Only  the  words,  "sold  to  the  state," 
were  so  stamped.  But  it  is  the  assessment  and 
sale  for  taxes  for  1894  which  are  involved  in 
this  case,  and  a  clerical  misprision  of  the  year 
after  cannot  affect  the  validity  of  such  proceed- 
ing. Moreover,  if  the  purpose  of  the  require- 
ment is  to  give  notice  to  the  fiscal  officers,  cer- 
tainly a  notice,  "Sold  to  the  state,"  is  sufficient 
to  put  them  on  inquiry,  and  the  same  is  true  if 
it  be  said  that  the  requirement  was  designed  to 
give  notice  of  the  sale  to  the  owner. 

For  the  foregoing  reasons,  tlie  order  refusing 
to  grant  a  new  trial  was  proper  as  to  lot  19, 
block  20,  and  the  judgment  stands  affirmed  as 
to  this  lot.  Tlie  order  is  revorsed  as  to  lot  17, 
block  20,  lot  17,  block  24,  and  lot  11,  block  5. 
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LOFSTAD  V,    MURASKT,   Judge.    (S.   F. 
4,776.) 

(Supreme  Conrt  of  California.    Sept.  20,  1907.) 

1.  Recobds  — Loss  or  Records  —  Establish - 
UENT  OF  Title. 

St.  Ex.  Sess.  1906,  p.  78,  c.  59  (the  Mc- 
Enemey  act),  creating  a  system  of  procedure 
for  establishing  title  to  real  property  where  the 
public  records  thereof  have  been  destroyed,  pro- 
vides that  an  action  may  be  brought  by  any  per- 
Bi'D  claiming  an  estate  in  real  property  who  by 
himself  or  his  tenant  is  in  the  actual  possession 
thereof,  and  requires  an  affidavit  showing  the 
character  of  the  estate  claimed  and  of  the  pos- 


session. Held,  that  an  affidavit  alleging  ttiat 
plaintiff  had  no  physical  possession  of  the  prem- 
ises, that  his  only  possession  was  the  construc- 
tive possession  accompanying  the  legal  title,  and 
that  such  constructive  possesision  had  never  been 
disturbed,  did  not  show  the  actual  possession  re- 
quired. 

2.  WoKDs  AHD  Phbabe*— "CokstbuctivePob- 

6£SSI0N." 

"Constructive  possession"  is  that  which  ex- 
ists in  contemplation  of  law  without  actual  per- 
sonal occupation  of  the  property. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1474-1475.1 

3.  Samb— "AcrnAi,  Possesbiok." 

To  constitute  actual  possession  of  land, 
there  must  be  such  an  appropriation  of  the  land 
by  the  claimant  as  will  convey  to  the  community 
where  it  is  situated  visible  notice  that  the  land 
is  in  his  exclusive  use  and  enjoyment,  an  ap- 
propriation mauifestod  by  either  inclosing,  cul- 
tivating, improving,  or  adapting  it  to  such  uses 
as  it  is  capable  of. 

4.  Staixites— Special  Legislation— Rscobds 
—  1^88  ojt  jtecoaob  —  esiabliskkert  ov 
Title. 

St.  Ex.  Sess.  1900,  p.  78,  c  59  (the  Mc- 
Enerney  act),  creating  a  system  of  procedure 
for  establishing  title  to  real  property  where  the 
public  records  thereof  have  been  destroyed,  and 
providing  that  an  action  may  be  brought  by  any 
person  claiming  an  estate  in  real  property  who 
by  himself  or  his  tenant  is  in  the  actual  posses- 
sion thereof,  is  not  unconstitutional  as  special 
legislation,  in  that  it  divides  property  owners 
into  two  classes,  one  having  actual  and  the 
other  only  constructive  possession  of  their  prop- 
erty, without  any  constitutional  basis  for  the 
distinction. 

In  Bank.  Application  by  John  N.  Lofstad 
for  writ  of  mandamus  against  Hon.  V.  3. 
Mnrasky,  as  judge  of  the  suiierlor  court  Pe- 
tition denied. 

Edward  C.  Harrison,  for  petitioner.  Page^ 
McCutcben  &  Knight,  for  respondent 

LORIGAN,  J.  This  Is  an  application  for  a 
writ  of  mandate.  The  petitioner  commenced 
an  action,  under  the  provisions  of  what  Is 
familiarly  known  as  the  "McEnerney  act" 
(St.  Ex.  Sess.  1906,  p.  78,  c.  59),  to  es- 
tfiblisb  and  quiet  his  title  to  certain  lots  in 
the  city  and  county  of  San  Francisco,  being 
part  of  outside  laud  blocks  Nos.  270,  299,  and 
701.  This  act,  which  creates  a  system  of 
judicial  procedure  for  the  establishing  of 
title  to  real  property  where  the  public  records 
which  would  otherwise  establish  it  have  been 
destroyed,  provides  that  an  action  may  be 
brought  under  It  by  any  person  who  claims 
an  estate  In  real  property,  and  "who  by  him- 
self or  his  tenant,  or  any  other  person  hold- 
ing under  him,  Is  In  the  actual  and  peace- 
able possession  thereof,"  and  requires  that 
the  complaint  filed  shall  be  accompanied  by 
an  affidavit  which  shall  show  the  character 
of  the  estate  which  the  plaintiff  claims  In, 
and  the  possession  he  has  of,  the  real  prop- 
erty described  in  the  complaint.  The  affi- 
davit filed  by  the  petitioner  with  bis  com- 
plaint stated  that  he  was  the  owner  In  fee 
simple  of  the  said  property,  having  derived 
title  thereto  under  sundry  conv^ances  to 
him  made  In  1897  and  1888,  and  duly  re- 
corded In  the  recorder's  office  of  tbe  city  and 
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county  of  San  ITrancteco,  and,  as  to  the  char- 
acter of  bis  possession  of  said  property,  de- 
clared that  "tbere  is  no  pliysical  possession 
of  said  premises  by  said  petitioner  for  tlie 
reason  t&at  tbe  plaintiff  lias  not  been  able  to 
occupy  the  same  personally,  or  to  find  any 
person  to  whom  he  can  lease  tbe  same^  and 
tbe  same  are  unlnclosed  and  vacant;  that 
tbe  only  possession  thereof  is  therefore  the 
coDstructlTe  possession  wlilch  accompanies 
the  legal  title  In  it;  that  this  constructive 
possession  of  plaintiff  has  never  been  disturb- 
ed by  any  claim  or  any  occupation,  intrusion, 
or  trespass  of  any  other  person,  and  said 
plaintiff  therefore  alleges  tbe  same  to  be  iKitb 
actual  and  peaceable  within  tbe  meaning  of 
tbe  'act  to  provide  for  tbe  establishment  and 
quieting  of  title  to  real  property  in  case  of 
loss  or  destruction  of  public  records,'  ap- 
proved June  16,  1906."  Upon  the  filing  of  bis 
complaint  and  affidavit,  tbe  petitioner  ap- 
plied to  tbe  respondent,  as  judge  of  the  su- 
perior court  in  which  the  action  was  pend- 
ing, for  an  order,  required  by  section  4  of 
tbe  act,  designating  tbe  newspaper  In  which 
publication  of  summons  in  tbe  suit  should  be 
made.  The  respondent  refused  to  make  the 
order,  and  petitioner  now  applies  to  this 
court  for  a  writ  of  mandate  requiring  blm  to 
do  80. 

Tbe  refusal  of  the  respondent  to  make  tbe 
order  in  question  was  based  \ipoa  tbe  ground 
that  the  character  of  the  possession  of  peti- 
tioner of  said  property,  as  stated  in  his  affi- 
davit, was  not  such  as  to  give  tbe  superior 
court  Jurisdiction  to  proceed  in  tbe  action  or 
to  grant  tbe  relief  provided  for  in  the  act; 
that  tbe  court  could  only  acquire  Jurisdic- 
tion to  proceed  when  the  affidavit  showed 
that  the  party  bringing  tbe  action  was  in  the 
actual  possession  of  the  property,  title  to 
which  was  sought  to  be  established  by  him, 
and  that  the  affidavit  of  petitioner  showed 
that  he  was  not  in  such  actual  possession, 
and,  at  most,  was  only  in  constructive  pos- 
session of  tbe  property.  We  do  not  think 
there  can  be  any  doubt  but  that  tbe  action  of 
the  respondent  in  refusing  to  make  the  order 
was  correct. 

The  position  of  tbe  petitioner  seems  to  be, 
as  stated  in  bis  affidavit,  that  because  It  ap- 
pears therefrom  that  he  has  the  legal  title  to 
tbe  property,  and  hence  in  contemplation  of 
law  is  In  constructive  possession  of  it,  and  as 
there  is  no  adverse  claim  to  the  property  or 
any  adverse  occupancy  thereof,  he  Is,  there- 
fore, to  be  deemed  in  the  actual  possession  of 
It  within  the  intent  and  meaning  of  the  Mc- 
Enemey  act  This  process  of  reasoning, 
while  possibly  warranted  by  tbe  exigency  of 
tbe  situation  confronting  petitioner  wlien  en- 
deavoring to  avail  himself  of  tbe  benefit  of 
tbe  act.  Is  obnoxious  to  the  objection  that  it 
obliterates  tbe  well-recognized  distinction  be- 
tween actual  and  constructive  possession, 
while  at  tbe  same  time  it  attempts  to  force 
upon  a  phrase  well  recognized  in  law  a  mean- 
ing entirely  different  from  what  it  usually 
81P.-64 


possesses,  and  the  ordinary  meaning  of  which 
tbe  Legislature  is  supposed  to  have  under- 
stood when  It  employed  It  in  the  act  It 
must  be  assumed  that  when  tbe  Legislature 
required,  as  a  prerequisite  to  tbe  right  to  in- 
voke tbe  remedy  which  it  provided,  that 
the  party  should  be  in  tbe  actual  possession 
of  real  property,  it  understood  the  distinc- 
tion between  tbe  legal  classes  of  actual  and 
constructive  possession,  and  that  it  used  the 
term  "actual  possession"  advisedly  and  as 
generally  understood.  When  tbe  petitioner 
stated  in  bis  affidavit  that  he  was  not  in  tbe 
physical  possession  of  the  property  himself 
or  by  any  one  else,  and  that  it  was  unln- 
closed and  vacant,  he  showed  that  be  was 
not  in  the  actual  possession  under  any  def- 
inition of  what  constitutes  actual  possession, 
and  stated  himself  out  of  court  unless,  as  be 
claims,  tbe  further  facts  stated  by  him 
amounted  to  a  showing  of  actual  possession. 
But  that  they  do  not  we  think  it  quite  appar- 
ent These  facts  relied  on  consist  of  the  con- 
veyances by  which  be  acquired  tbe  property, 
that  be  is  the  owner  In  fee  simple,  and  that 
no  person  makes  any  claim  to  it  beside  him- 
self, nor  is  any  one  in  adverse  occupancy  of 
it  Treating  tbe  affidavit  as  proof  of  these 
facts  which  it  states,  and  for  tbe  purpose  of 
obtaining  the  order  required  under  the  act  it 
must  be  so  treated,  it  only  shows  legal  title 
to  the  property  in  petitioner,  from  which  it 
follows  as  a  fiction  of  law  that  be  is  con- 
structively in  possession  of  it  Tbe  further 
fact  stated  by  him  that  there  Is  no  adverse 
claim  or  adverse  occtqwncy  of  the  property 
by  any  one  does  not  affect  this  constructive 
I)OS8ession  one  way  or  tbe  other.  The  mere 
fact  that  tbere  is  no  adverse  possession  of 
tbe  premises  to  which  one  holds  the  legal 
title  does  not  make  the  possession  of  such 
bolder  anything  more  than  a  constructive 
one.  It  only  tends  to  show  that  tbere  Is  no 
actual  possession  of  It  by  any  one,  and  hence 
bis  constructive  possession  is  undisturbed. 
For  tbe  purpose  of  this  proceeding,  It  does 
not  have  tbe  effect  of  changing  petitioner's 
constructive  possession  into  actual  posses- 
sion within  tbe  intent  of  the  act  under  any 
possible  theory.  All  the  possession  he  has, 
even  if  there  be  no  adverse  possession,  is  con- 
structive possession,  tbe  possession  which  in 
contemplation  of  law  followed  bis  legal  title 
to  the  property,  while  what  the  act  required 
blm  to  have.  In  order  to  avail  himself  of  its 
provisions,  is  actual  possession — possession  in 
fact 

While  it  is  true  that  tbe  act  In  question 
is  of  a  remedial  nature  and  should  be  liber- 
ally construed  so  as  to  effect  tbe  purpose 
contemplated  by  it,  a  court  Is  not  warranted 
under  the  guise  of  liberal  construction  in  giv- 
ing to  a  term  or  phrase  a  different  meaning 
than  such  as  it  is  generally  understood  to 
possess.  "Actual  possession"  is  a  term  of 
well-understood  legal  meaning,  and  is  used 
In  opposition  to  the  other  term  "constructive 
possession"  or  "possessloa  In  law."    The  dia- 
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tinction  between  these  classes  of  possession 
Is  BO  well  defined  and  so  generally  recognized 
that  It  is  hardly  necessary  to  proceed  to  any 
great  extent  in  pointing  it  out.  In  a  general 
way,  It  may  be  said  that  constructive  pos- 
session is  that  which  exists  in  contempla- 
tion of  law  without  actual  personal  occupan- 
cy of  the  property,  such  a  possession  as  in 
contemplation  of  law  proceeds  from  the  vest- 
ing of  the  paramount  title  or  follows  in  the 
wake  of  the  legal  title,  or,  as  more  exactly 
defined,  "constructive  possession,  or  posses- 
sion in  law  as  it  is  sometimes  called,  is  that 
possession  which  the  law  annexes  to  the  legal 
title  or  ownership  of  property  when  there  is 
a  right  to  the  immediate  actual  possession 
of  such  property,  but  no  actual  possession." 
28  Am.  &  Eng.  Bncy.  of  Law  (2d  Ed.)  239. 
This  is  the  possession,  and  the  only  posses- 
sion, which  it  appears  from  the  affidavit  of 
petitioner  he  had  of  the  land  described  in  his 
complaint,  constructive  possession  which  the 
law  connects  with  his  ownership  of  the  legal 
title.  Opposed  to  this  constructive  posses- 
sion is  actual  possession,  the  character  of 
the  possession  which  the  act  requires  in  or- 
der that  its  provisions  may  be  availed  of. 
What  constitutes  such  possession  was  early 
defined  by  this  court,  and  some  of  the  cases 
doing  so  are  found  quoted  from  in  Brumagim 
V.  Bradsbaw,  39  Cai.  24r-14.  It  Is  there  said: 
'In  Coryell  v.  Cain,  16  Cal.  573,  which  Is  a 
leading  case  in  this  state  on  that  point,  we 
define  actual  possession  to  be  'a  subjection 
to  the  will  and  dominion  of  the  claimant, 
and  it  is  usually  evidenced  by  occupation, 
by  a  substantial  indosure,  by  cultivation,  or 
by  appropriate  use,  according  to  the  partic- 
ular locality  and  quality  of  the  property.'  In 
Plume  V.  Seward,  4  Cal.  96,  60  Am.  Dec.  599, 
It  is  said  that,  to  maintain  an  action  on  the 
ground  of  prior  possession,  'there  must  be 
an  actual  bona  fide  occupation,  a  posscssio 
pedis,  a  subjection  to  the  will  and  control, 
as  contradistinguished  from  the  mere  asser- 
tion of  title  and  the  exercise  of  casual  acts 
of  ownership,  such  as  recording  deeds,  paying 
taxes,'  etc.  In  Wolf  v.  Baldwin,  19  Cal.  313, 
in  stating  what  kind  of  'actual  occupation' 
was  required  under  the  Van  Ness  Ordinance, 
the  court  says  it  was  a  'iKtssession  which  is 
accompanied  with  the  real  and  effectual  en- 
joyment of  the  property.  It  is  the  possession 
which  follows  the  subjection  of  the  property 
to  the  will  and  dominion  of  the  claimant  to 
the  exclusion  of  others ;  and  this  possession 
must  be  evidenced  by  occupation,  or  cultiva- 
tion, or  other  appropriate  use,  according  to 
the  locality  and  character  of  the  particular 
premises.  •  •  •  It  must,  in  other  words, 
be  an  open,  unequivocal,  actual  possession — 
notorious,  npi)arent,  uninterrupted,  and  ex- 
clusive— c-arrj'ing  with  it  marks  and  eviden- 
ces of  ownership,  which  apply  in  ordinary 
cases  to  the  possession  of  real  property.'  " 

We  do  not  think  it  necessary  to  further 
refer  to  the  authorities  defining  actual  posses- 
sion.   They  are  agreed  that,  in  order  to  con- 


stitute such  possession,  there  most  be  an  ap- 
propriation of  the  land  by  the  claimant  such 
as  will  convey  to  the  community  where  it  is 
situated  visible  '^otlce  that  the  land  is  in 
his  exclusive  use  and  enjoyment  and  appro- 
priation manifested  by  either  inclosing  it  or 
cultivating  it,  or  Improving  it,  or  adapting  it 
to  such  uses  as  it  is  capable  of.  This  rule  an- 
nounced in  the  authorities  cited,  which  is  the 
general  rule  In  respect  to  what  constitutes  ac- 
tual possession,  is  embodied  In  our  Code 
(Code  Civ.  Proc.  !{  322,  323)  as  the  one  which 
shall  prevail  when  accompanied  by  payment 
of  taxes  (Code  Civ.  Proc.  {  323),  in  order  to 
sustain  title  by  adverse  possession  when  such 
title  Is  founded  upon  a  written  instrument, 
and  we  see  no  reason  why  it  should  not  be 
applicable  as  defining  the  actual  possession 
required  to  be  had  in  order  to  Invoke  the 
benefit  of  the  McEnemey  act 

It  is  Insisted  by  the  petitioner  that  the  ac- 
tual possession  required  by  that  act  is  not  to 
be  construed  as  strictly  as  it  is  in  the  authori- 
ties defining  the  phrase  for  the  purpose  of 
constituting  adverse  possession  luider  the 
statute  of  limitations  referred  to,  as  the  rea- 
sons and  objects  of  the  two  statutes  are  dif- 
ferent But  the  rule  as  to  wliat  constitutes 
actual  possession  when  title  by  adverse  pos- 
session is  asserted  under  the  statute  is  no  dif- 
ferent from  the  general  rule  which  obtained 
before  the  statutory  enactment,  so  that  the 
statute  lays  down  really  no  stringent  rule 
upon  the  subject  It  simply  embodies  the 
general  rule.  Nor  do  we  discover  any  pur- 
pose disclosed  by  the  term  as  used  In  the  Mc- 
Enerney  act  which  would  justify  us  in  mak- 
ing the  distinction  suggested,  or  any  reason 
why  we  should  define  actual  possession  as 
used  in  that  act  to  mean  something  different 
from  actual  possession  when  asserted  to  sup- 
port a  claim  of  title  by  adverse  possession. 
What  constitutes  actual  possession  in  respect 
to  such  claim,  or  whenever  the  meaning  of 
the  term  has  been  In  question,  has  beoi 
sharply  and  clearly  defined  by  the  authorities 
in  this  state,  and,  as  we  say,  is  really  the 
general  rule  on  the  subject,  and.  In  the  ab- 
sence of  any  disclosed  intention  on  the  part 
of  the  Legislature  to  give  it  a  diCTerent  mean- 
ing than  its  general  one,  we  cannot  assume 
that  It  80  Intended.  We  are  referred  to  no 
authorities  in  this  state  where,  when  the 
meaning  of  the  term  "actual  possession"  was 
under  consideration,  any  different  meaning 
was  given  to  it  than  the  authorities  cited  by 
ns  disclose.  It  may  be  said,  too,  in  passing, 
as  accentuating  the  proposition  that  when  the 
Legislature  used  the  term  "actual  possession" 
it  employed  it  as  generally  defined  and  to  re- 
quire possession  in  fact,  that  it  declares  in 
the  act  that  such  possession  shall  be  by  the 
party  or  his  tenant  or  other  person.  Posses- 
sion by  tenant  or  other  person  could  have  no 
relevancy  except  as  applied  to  actual  pos- 
session. Aside  from  this,  we  do  not  discover 
anything  in  the  aflldavit  of  petitioner  which 
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coald  Invoke  making  a  dlstinctlcm,  if  It  were 
permissible.  Hia  affidavit  states  no  facts 
■bowing  that  be  Is  In  the  actual  possession  oo- 
der  the  most  liberal  rule  that  might  be  Indulg- 
ed In  short  of  defining  actual  possession  to 
be  synonymous  with  constructive  possession, 
which,  of  coarse,  would  be  absurd.  We  are 
therefore  of  the  opinion  that  the  actual  pos- 
session of  property  required  to  be  had  in 
order  to  give  the  court  jurisdiction  under  the 
McEnemey  act  must  be  such  an  actual  pos- 
session as  defined  by  the  general  rule,  and 
embodied  in  the  Code  sections  referred  to,  as 
necessary  to  sustain  title  by  adverse  posses- 
sion If  maintained  and  continued  for  the  i>e- 
riod  required  by  law.  All  petitioner  shows  in 
his  affidavit  Is  that  he  had  constructive  pos- 
session of  the  property.  Before  he  is  entitled 
to  avail  himself  of  the  benefit  of  the  Mc£!ner- 
ney  act,  he  must  be  In  the  actual  possession 
of  the  property  as  that  term  Is  defined  by  the 
authorities  cited,  and  the  fact  that  he  is  in 
actual  possession  must  be  stated  or  shown 
in  his  affidavit.  And,  upon  the  hearing  be- 
fore the  court  for  the  purpose  of  obtaining 
the  decree  authorized  under  the  act,  he  must 
prove  actual  possession  of  the  property  at 
the  time  of  filing  his  complaint  and  making 
his  affidavit,  as  It  is  defined  by  these  antliori- 
tles. 

It  is  farther  claimed  by  petitioner  that,  If 
the  phrase  "actual  possession"  is  to  be  given 
the  construction  which  we  here  give  It,  then 
the  act  is  unconstitutional  as  special  legisla- 
tion, in  this:  that  it  divides  property  owners 
into  two  classes,  one  having  actual  possession 
of  their  property,  the  other  only  constructive 
possession,  without  any  natural  intrinsic  or 
constitutional  basis  for  the  distinction.  This 
is  not  a  new  point.  This  act  was  attacked  in 
Title,  etc.,  Co.  V.  Kerrigan  (Cal.  Sup.)  88  Pac. 
856,  as  imconstltntlonal,  on  all  the  grounds 
to  which  It  was  deemed  vulnerable  in  that 
respect,  and  the  point  made  now  was  made 
there,  but  was  not  pressed,  probably  because 
on  reflection  It  was  deemed  untenable,  as  we 
are  satisfied  It  is. 

The  petition  for  the  writ  is  dmted. 

Wo  concur:  BBATTT,  O.  J.;  HBNSHAW, 
J.;  ANQELLOTTI,  J. ;  SLOSS.!.;  McFAR- 
IiAND,  J.;    SHAW.  J. 


«  Cal.  App.  151 
JOHNSTON  T.  BEADLE  et  al.    (Civ.  259.) 

(Court   of   Appeal,   First   District,   California. 
Aug.  19,  1907.) 

L  Tbiait— Instructions  — Several    Inbtbuo- 
TioNs  on  Same  Subject— Effect. 

The  giving  of  several   instructions  on  the 

Snestion  of  damages  has  not  a  tendency  to  lead 
lie  jury  to  think  the  court  believes  plaintiff 
■boufd  have  a  verdict ;  the  court  cautioning  them 
that  they  are  to  make  no  such  deduction,  and  all 
but  one  of  the  instructions  being  worded  to  pre- 
vent the  giving  of  excessive  damages  in  the  event 
of  a  verdict  for  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
roL  4C  Trial,  i  613.] 


2.  Daxaocs— Personal  iNJtTBizfl  —  Evipvjsci 

or  Financial  Condition. 

The  pneral  financial  condition  of  plaintiff 
in  an  action  for  personal  injuries  is  immaterial 
and  irrelevant  on  the  question  of  damages. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  {  499.] 

8.  Trial— Stbikinq  Out  Answers. 

An  Irresponsive  answer  putting  before  the 

jury  what  the  court  had  properly  ruled  eould 

not  be  shown  should  be  stricken  out  on  motion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 

vol.  46,  Trial,  {  23&] 

4.  Same— NicEBsrrT  or  OKneonno  to  Ques- 
tion. 

Where  It  is  not  apparent  from  a  question 
that  the  answer  will  be  inadmissible,  the  ques- 
tion need  not  be  objected  to,  to  entitle  the  oppos- 
ing party  to  move  to  strike  out  the  answer. 

[£2d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {  242.] 

6.  Same— iNSTRUCTioNB— Assuming  Facts, 

The  conclusion  to  a  requested  instruction  on 
contributory  negligence  that  plaintiff  had  no 
right,  on  the  happening  of  some  trivial  oc- 
currence, to  bring  injury  on  herself,  is  objec- 
tionable as  assuminp;  that  plaintiff  did,  on  the 
happening  of  a  trivial  occurrence,  bring  injury 
on  herself. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {  430.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Frances  H.  Jotmston  against  O. 
B.  Beadle,  and  others.  From  a  judgment  for 
plaintiff  and  from  an  order  denying  a  mo- 
tion for  new  trial,  defendants  appeal.  Re- 
versed. 

C.  H.  Wilson,  for  appellants.  Maguire, 
Lindsay  &  Wyckoff  and  Houx  &  Barrett,  for 
respondent. 

HALL,  J.  Appeal  from  judgment  and  or- 
der denying  defendants'  motion  for  a  new 
trial.  The  actiou  was  brought  to  recover 
damages  for  injuries  received  by  plalntUt 
while  a  passenger  on  the  steamer  Point 
Arena,  and  the  verdict  and  judgment  were 
in  favor  of  plaintiff. 

Wblle  the  plaintiff  was  a  passenger  on  the 
steamer  Point  Arena,  voyaging  from  San 
Francisco  to  Little  River,  in  Mendocino  coun- 
ty, the  steamer  struck  on  the  rocks  near 
Point  Fort  Ross,  and  plaintiff,  while  at- 
tempting to  get  out  of  her  berth,  was  thrown 
or  fell  to  the  floor  and  was  injured.  It  is 
Insisted  by  appellants  "that  there  is  abso- 
lutely no  evidence  of  negligence  on  the  part 
of  the  defendants  to  sustain  the  verdict  and 
judgment,"  and  also  that  "the  evidence  did 
not  show  any  negligent  act  on  the  part  of 
the  defendants  which  was  the  proximate 
cause  of  the  Injuries  complained  of."  After 
a  careful  examination  and  consideration  of 
the  evidence  In  the  record,  we  are  satisfied 
that  neither  of  these  contentions  of  appel- 
lants can  be  sustained.  The  evidence  is  suf- 
ficient to  Justify  the  conclusion  that  the  ves- 
sel ran  on  the  rocks  because  of  the  negli- 
gence of  defendants,  and  that  such  running 
on  the  rocks  was  the  proximate  cause  of  the 
injuries  to  plnlntlflT;  but,  as  we  are  of  the 
opinion  that  the  judgment  and  order  mus* 
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be  reversed,  and  the  action  remanded  for  a 
new  trial,  for  reasons  hereinafter  stated,  •we 
do  not  think  It  necessary  or  expedient  to 
discuss  in  detail  the  evidence  In  the  record. 

The  court  repeated  In  substance  several 
instructions  on  the  question  of  damages.  It 
Is  not  claimed  that  any  of  these  are  not  cor^ 
rect  statements  of  the  law,  but  It  is  urged 
that  the  court,  by  thus  laying  stress  on  the 
question  of  damages,  led  the  Jury  to  think 
that  the  court  believed  a  verdict  should  be 
rendered  in  favor  of  plaintift.  But  the  court 
In  express  words  cautioned  the  Jury  agalns* 
any  such  result  It  said:  "But  the  jury  are 
not  to  understand  that,  because  the  court 
Instructs  them  upon  the  question  of  dam- 
ages, It  thereby  means  to  convey  any  intima- 
tion that  In  Its  opinion  the  plaintiff  is  or  Is 
not  entitled  to  damages."  Besides,  an  ex- 
amination of  the  instructions  on  the  subject 
of  damages  discloses  that  all  but  one  were 
manifestly  Intended  and  Bo  worded  as  to 
prevent  the  jury  from  giving  excessive  or 
unreasonable  damages  in  the  event  that  they 
gave  a  verdict  tor  the  plaintiff. 

We  now  come  to  a  matter  that  necessitates 
a  new  trial.  The  plaintiff  pleaded  special 
damages  through  loss  of  time  and  earnings 
as  a  dressmaker,  and  at  the  trial  gave  evi- 
dence In  support  thereof,  to  the  effect  that 
she  had  been  steadily  employed  prior  to  the 
Injury  complained  of  as  a  dressmaker,  and 
earned  at  such  employment  $2.50  per  day 
and  her  board.  She  was  then  asked  by  her 
counsel:  "Are  you  a  woman  of  means?" 
Defendants  objected  to  the  question  as  im- 
material, and  the  court  sustained  the  objec- 
tion. Thereupon  her  counsel  asked  this 
question;  "During  the  period  you  have  been 
a  dressmaker,  state  the  means  by  which  you 
have  supported  yourself?"  And  she  answer- 
ed: "I  have  no  other  means  or  resources." 
Whereupon  counsel  for  defendants  at  once 
moved  to  strike  out  the  answer  as  not  re- 
sponsive, and  on  the  ground  that  her  means 
and  resources  are  Immaterial  and  Irrelevant. 
The  court  denied  the  motion,  and  In  so  do- 
ing, we  think,  committed  error,  for  which  a 
new  trial  must  be  ordered.  The  ruling  of 
the  court  to  the  first  question  above  quoted 
was  correct.  The  general  financial  condition 
of  the  plaintiff  was  immaterial  and  Irrelevant 
to  the  question  of  damages,  or  to  any  issue 
In  the  case.  Shea  t.  Railway,  44  Cal.  414; 
Malone  v.  Hawley,  46  Cal.  409;  Green  v. 
Southern  Pacific  Co.,  122  Cal.  563,  55  Pac. 
577;  Mahoney  v.  San  Francisco,  etc.,  Ry.  Co., 
110  Cal.  471.  42  Pac.  968.  The  answer  of  the 
witness  (plaintiff)  to  the  second  question 
went  beyond  the  legitimate  scope  of  the 
question,  and  put  before  the  jury  the  fact 
that  she  was  not  only  not  a  woman  of 
means,  but  had  no  means  or  resources  other 
than  her  earnings  as  a  dressmaker,  and  was 
thus  a  flagrant  evasion  of  the  ruling  of  the 
court  to  the  first  question  above  quoted.  It 
Is  no  answer  to  the  contention  or  to  the  mo- 
tion of  counsel  for  appellants  to  say  that  be 


Bhonia  have  objected  to  the  querition  before 
It  was  answered.  The  answer  actually  given 
la  not  a  direct  answer  to  the  question  put,  as 
would  have  been  soch  an  answer  as  "I  have 
supported  myself  by  my  earnings  as  a  dress- 
maker." The  question  pat  was  susceptible 
of  an  answer  that  would  have  been  in  accord 
with  the  previous  ruling  of  the  court.  Cotm- 
sel  for  defendants  were  not  obliged  to  as- 
sume that  counsel  for  plaintiff  was  attempt- 
lag  to  intentionally  get  an  answer  that 
would  contravene  the  ruling  of  the  court 
that  had  just  been  made  any  more  than  we 
will  Impute  any  such  purpose  to  counseL  It 
was  only  when  the  answer  liad  been  glvea 
that  it  could  be  known  that  it  was  immate- 
rial and  In  violation  of  the  prerioos  roHng 
of  the  court  The  proper  practice  In  socb 
a  case  is  to  move  to  strike  out  the  answer. 
"When  it  Is  apparent  from  the  question  that 
the  answer  will  contain  evidence  necessarily 
inadmissible,  then  a  motion  to  strike  out 
comes  too  late,  unless  preceded  by  an  objec- 
tion to  the  question,  but  the  rule  Is  other- 
wise where  the  evidence  may  or  may  not  be 
admissible."  People  t.  Williams,  127  CaL 
212,  59  Pac.  581;  People  v.  LawTence,  143 
Cal.  148,  76  Pac.  893,  6S  L.  R.  A.  193.  Tbe 
court  erred  in  refusing  to  strike  out  tbe  an- 
swer, "I  have  no  other  means  or  resources." 
It  Is  also  urged  that  the  court  erred  in  re- 
fusing to  give  two  instructions  requested  by 
defendants  upon  the  defense  of  contributory 
negligence.  The  first  of  these  Instructions, 
we  think,  is  open  to  the  objection  ttukt  it  as- 
sumes that  plaintiff,  upon  the  happening  of 
a  trivial  occurrence,  brought  the  injury  on 
herself,  and  for  that  reason  was  properly 
refused.  It  concludes  In  these  words:  "Tbe 
plaintiff  bad  no  right,  upon  tbe  happening 
of  some  trivial  occurrence,  or  such  an  occur- 
rence as  would  not  create  fear  or  apprehen- 
sion of  injury  in  tbe  mind  of  an  ordinarily 
prudent  person,  to  bring  injury  on  herself." 
To  say  that  a  person  had  no  right  to  do  a 
certain  thing  strongly  suggests  that  such  per- 
son did  do  that  thing.  The  second  oc  these 
Instructions  Is  In  these  words:  "If  you  find 
from  the  evidence  in  the  case  that  the  plain- 
tiff. In  attempting  to  get  out  of  and  descend 
from  her  berth  on  the  steamer  Point  Arena 
at  the  time  complained  of,  did  not  act  with 
ordinary  care  and  prudence,  and  hold  and 
guard  herself  from  falling  and  injuring  her- 
self as  a  result  of  any  motion  of  the  vessel 
that  might  have  been  expected  at  the  time 
by  an  ordinarily  prudent  person,  and  that 
such  want  of  ordinary  care  and  prudence 
contributed  to  or  caused  the  accident,  then 
and  in  that  case  your  verdict  must  be  for  the 
defendant"  This  Instruction  is  correct  in 
its  statement  of  principles  of  law,  and  the 
only  reason  suggested  by  respondent  why  It 
should  not  have  been  given  is  that  the  court 
sufficiently  Instructed  tbe  Jury  upon  the  sub- 
ject of  contributory  negligence,  and.  In  sub- 
stance, gave  the  instruction  under  discus- 
sion.    An  examination  of  the  instructions  glv 
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en  upon  the  snbject^  however,  discloses  that 
they  were  all  coached  In  very  general  terms, 
and  it  is  at  least  doubtfnl  whether  they  ful- 
ly cover  the  groond  of  the  requested  instruc- 
tion. Inasmuch  as  the  ludgment  and  order 
must  be  reversed  for  the  error  heretofore 
pointed  out,  it  is  sufficient  for  us  to  say  that 
It  would  have  been  the  better  practice  to 
have  given  the  requested  instruction. 
The  Judgment  and  order  are  reversed. 

We   concur:     COOPER,    P.   J.;    KERRI- 
GAN, J. 


«  Cal.  App.  155 

PEOPI/B  V.  GONZALEZ.    (Cr.  55.) 

(Court  of  Appeal,  Second  District,  California. 

Aug.  20,  1907.) 

1.  Criminal    Law— AppeaI/—Vebdict  —  Con- 
clusiveness. 

Where  the  evidence  in  a  criminal  case  is 
conflicting,  the  verdict  will  not  be  disturbed  on 
appeal. 

[E}d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §  3076.] 

2.  Rape— Evidence— Sufficiency— Pboof    of 

NONMABBIAOe. 

Where  on  a  trial  for  rape,  there  is  ample 
opportunity  for  the  state  to  prove  directly  that 
the  accused  and  the  prosecutrix  were  not  hus- 
band and  wife,  indirect  evidence  of  that  fart 
will  not  suffice. 

3.  Same— Complaint— AninssiBir-iTT. 

The  complaint  made  by  the  victim  of  a  rape 
on  her  rotnrn  home  a  month  and  a  hall  after 
the  occurrence  testified  to  by  her  is  inadmissible, 
though  she  is  under  the  age  of  consent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Rape.  {  67.] 

4.  Save. 

On  a  trial  for  rape  on  a  child  under  the 
age  of  conspnt,  the  prosecution  asked  the  mother 
of  the  child  os  to  whether  the  child  on  the 
date  of  the  oft'ense,  or  shortly  thereafter,  made 
complaint.  On  cross-examination,  she  testified 
that  it  was  made  about  a  month  and  a  half 
after  the  occnrrence.  On  redirect  examination 
the  mother  disclaimed  knowledge  of  the  exact 
time,  but  stated  that  it  was  a  short  time  after 
the  occurrence.  Held,  the  proof  of  the  com- 
plaint was  inadmissible. 

FEd.  Note.— For  oases  in  point,  see  Cent.  Dig, 
vol.  42,  Rape,  |  67.] 

Appeal  from  Superior  Court.  Los  Angeles 
County  ;   B.  N.  Smith,  Judge. 

Juan  Gonzalez  was  convicted  of  rape,  and 
he  appeals.    Reversed. 

James  D.  Reymert,  for  appellant.  U.  S. 
Webb,  Atty.  Gen.,  and  George  Beebe,  Deputy 
Atty.  Gen.,  for  the  People. 

TAGGART,  J.  Defendant  was  convicted 
of  tiie  crime  of  rape  alleged  to  have  been 
committed  by  having  sexual  Intercourse  with 
a  female  child  under  the  age  of  16  years  who 
was  not  his  wife.  He  appeals  from  the  judg- 
ment of  the  superior  court  sentencing  him  to 
10  years'  imprisonment  in  the  state  prison  at 
Folsom,  and  from  the  order  of  the  court  de- 
nying his  motion  for  a  new  trial. 

In  support  of  these  appeals  he  urges  that 
the  verdict  is  not  sustained  by  the  evidence ; 
that  there  is  no  proof  that  the  prosecutrix  is 
not  the  wife  of  defendant;    that  the  court 


erred  In  the  instructiou  relating  to  this  mat- 
ter, and  In  not  striking  out  certain  testimony 
of  the  mother  of  the  prosecutrix  as  to  the 
complaint  said  to  have  been  made  by  the 
latter. 

In  so  far  as  the  first  matter  urged  Is  not 
covered  by  the  second,  the  presentation  there- 
of brings  it  clearly  within  the  rule  so  often 
announced  by  appellate  courts  that,  where 
the  evidence  is  conflicting,  the  verdict  of  the 
Jury  will  not  be  disturbed.  The  probability 
of  the  story  told  by  the  prosecutrix  Is  a  mat- 
ter for  the  Jury.  People  v.  O'Brien,  130  Cal. 
1,  5,  62  Pac.  207.  It  Is  admitted  that  there  Is 
no  direct  evidence  that  the  prosecutrix  is  not 
the  wife  of  the  defendant.  There  was  no  at- 
tempt to  establish  this  element  of  the  case, 
but  there  Is  some  testimony  from  which  the 
inference  might  be  drawn  that  the  parties 
were  not  married.  On  the  other  hand,  all 
the  testimony  of  this  character  Introduced  by 
the  prosecution  might  have  been  true,  and 
yet  such  a  marriage  exist  The  case  is  to  be 
distinguished  from  that  of  Lewis  y.  People, 
37  Mich.  618,  relied  upon  by  the  Attorney 
General,  In  this :  That  the  objection  Is  a  part 
of  the  record  on  the  motion  for  a  new  trial 
here,  while  in  the  Michigan  case  the  point 
was  not  made  in  the  court  below,  and  the  ap- 
pellate court  refused  to  consider  "the  lack  of 
evidence  direct  In  form,  there  being  abundance 
of  other  evidence,"  because  it  was  too  late 
to  make  this  objection  In  the  appellate  court 
for  the  first  time.  Page  620.  The  age  of  the 
girl  as  testified  to  by  the  defendant  (13)  was 
not  soch  as  to  compel  the  assumption  that 
there  was  no  valid  marriage  between  the  par- 
ties for  this  reason.  Marriage  under  the  age 
of  legal  consent  without  consent  of  parent  or 
guardian  is  made  voidable  only  under  our 
statute,  and,  If  followed  by  cohabitation  free- 
ly and  voluntarily  after  attaining  the  age 
of  consent,  cannot  even  be  annulled.  Civ. 
Code,  S  82;  People  v.  Beevers,  99  Cal.  286, 
33  Pac.  844.  It  is  apparent  either  that  the 
prosecution  overlooked  this  element  of  the 
case,  or  tried  it  on  the  theory  that  the  pre- 
emption of  the  innocence  of  the  defendant 
was  overcome  by  the  presumption  that  a  mar- 
riage contracted  by  a  girl  under  the  age  of 
consent  was  void.  The  age  of  the  girl  as 
shown  by  her  own  and  her  mother's  testimony 
(11)  might  well  Justify  this  assumption  of 
nonmarrlage.  This  was  farther  strengthened 
by  the  testimony  of  the  physician  who  ex- 
amined the  child  and  found  that  the  menses 
had  not  yet  appeared.  The  circumstances 
and  evidence  strongly  support  the  Inference 
that  there  was  no  marriage,  but  we  cannot 
accept  or  indorse  the  view  that,  where  there 
Is  ample  opportunity  for  the  prosecution  to 
prove  this  element  of  the  crime  directly,  in- 
direct evidence  will  sufllce.  We  feel  particu- 
larly disinclined  to  this  view  as  applied  ta 
this  case,  owing  to  the  unsatisfactory  char- 
acter of  the  evidence  upon  which  the  convic- 
tion rests.     It  is  not  the  province  of  this 
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court  to  deal  wltb  the  weight  of  the  evidence 
where  there  is  any  conflict,  but  where  the 
sole  evidence  of  the  commission  of  the  crime 
of  rape  rests  upon  the  testimony  of  a  child 
who  says  the  act  was  committed  while  she 
was  asleep,  that  she  wolce  up  and  found  that 
something  was  Inserted  in  her  Iwdy  wrong, 
and  the  defendant  was  at  the  foot  of  the 
t)ed,  that  this  was  the  only  time  she  had  in- 
tercourse with  the  defendant,  though  she  left 
her  mother's  house,  and,  the  evidence  shows, 
was  gone  for  a  month  and  a  half,  with  him, 
it  seems  imperative  that  every  element  of  the 
crime  should  t>e  clearly  and  legally  estab- 
lished. 

The  complaint  made  by  the  child  to  her 
mother  upon  her  return  home  a  month  and 
a  half  after  the  occurrence  testified  to  by  her 
was  improperly  admitted  in  evidence,  and 
this  must  have  been  largely  responsible  for 
the  verdict  of  guilty  found  by  the  Jury.  The 
complaint  by  the  victim  of  rape  which  the 
law  permits  to  be  introduced  in  evidence  is 
one  which  follows  so  closely  upon  the  occur- 
rence as  to  be  practically  the  first  opportu- 
nity available  to  tell  one  in  whom  she  has  con- 
fidence. It  is  the  fact  of  complaint  immedi- 
ately that  is  supposed  to  show  that  she  was 
an  imwilling  victim ;  It  being  presumed  that 
an  innocent  woman,  so  assaulted  and  outrag- 
ed, will  complain  of  the  injury  at  the  earliest 
practicable  moment.  What  she  may  say  is 
hearsay,  but  the  act  of  complaining  is  orig- 
inal evidence.  People  v.  Mayes,  66  Cal.  590, 
6  Pac.  691;  People  v.  Stewart,  97  Cal. 
238,  32  Pa&  8 ;  People  v.  Lambert,  120  Cal. 
170,  62  Pac.  307.  The  same  rule  is  applied  in 
those  cases  in  which  the  female  child  Is  un- 
der the  age  of  consent.  People  v.  Baldwin, 
117  Cal.  244,  49  Pac.  186 ;  People  v.  Wilmot, 
139  Cal.  103,  72  Pac.  838.  The  evidence  ask- 
ed to  be  stricken  out,  the  failure  of  the  court 
to  do  which  is  assigned  as  error  here,  is  the 
following  answer  to  a  question  propounded  by 
the  district  attorney  to  the  mother  of  the 
prosecutrix :  "I  know  that  he  did  wrong. 
She  told  me  that  he  did  wrong.  I  examined 
her,  and  found  her  condition  such  that  she 
had  been  wronged."  The  question  was:  "I 
will  ask  yon  whether  or  not  Carmen  on  or 
about  May  15,  1906  (the  date  of  the  alleged 
occurrence),  or  shortly  afterwards,  made  any 
complaint  to  you  that  Juan  Gonzalez  had  had 
sexual  intercourse  with  her?"  The  court  in- 
structed the  witness  to  answer  "yes  or  no." 
She  did  not  do  so.  The  defendant  Immediate- 
ly cross-examined  the  witness  as  to  the  time 
of  this  complaint,  and  elicited  the  statement 
that  the  complaint  was  about  a  month  and  a 
half  after  the  occurrence,  whereupon  he 
made  the  motion  to  strike  out,  which  was  de- 
nied. The  question  was  not  objected  to,  and, 
as  limited  by  the  court,  should  have  elicited 
an  unobjectionable  answer.  A  motion  to 
strike  out  the  answer  as  not  responsive  would 
have  cleared  the  record,  but.  assuming  that 
the  witness  attempted  to  answer  the  ques- 


tions asked,  the  most  than  can  be  said  is  that 
she  appears  to  have  answered  that  "on  or 
about  May  15th,  1906,  or  shortly  thereafter,"" 
the  child  told  her  mother  that  "he  did  wrong." 
On  cross-examination  she  modified  this  by 
saying  that  it  was  a  month  and  a  half  after 
the  occurrence.  On  redirect  examination  by 
the  district  attorney  the  witness  disclaimed 
exact  knowledge  of  the  time,  but  says  it  was 
a  short  time  after  the  occurrence.  The  only 
definite  fixed  time  mentioned  by  the  witness 
Is  "about  a  month  and  a  half  after  the  hap- 
pening." This  in  the  witness'  mind  might 
be,  and  perhaps  was,  entirely  reconcilable 
with  the  term  "shortly  thereafter"  of  the  di- 
rect examination,  or  the  "short  time"  of  the 
redirect  The  only  definite  time  to  be  con- 
sidered by  the  court  In  ruling  upon  the  mo- 
tion to  strike  out  the  testimony  was  that 
given  on  cross-examination.  The  remarks  of 
the  court  in  making  the  ruling  Justify  the  in- 
ference that  the  testimony  was  admitted  on 
the  theory  that  the  Jury  might  determine  the 
question  of  time  as  a  fact  This  was  error. 
The  time  of  the  complaint  was  material  to 
the  determination  of  the  question  of  law  af- 
fe<;ting  the  admissibility  of  the  evidence,  and 
it  was  the  duty  of  the  court  to  make  its  own 
finding  of  fact  as  to  the  time  shown  by  the 
testimony.  Conceding  that  the  admission  of 
the  evidence  by  the  trial  court  was  an  implied 
finding  that  the  complaint  was  made  Imme- 
diately, such  a  finding  is  not  conclusive  upon 
this  court  as  there  is  no  conflict  in  the  evi- 
dence. The  various  statements  of  the  witness 
are  all  compatible  with  each  other,  and,  when 
properly  reconciled  each  with  the  others, 
show  that  the  complaint  was  made  a  month 
and  a  half  after  the  occurrence.  This  being 
true,  it  should  not  have  been  admitted. 

For  the  foregoing  reasons,  the  Judgment 
and  the  order  denying  defendant's  motion  for 
a  new  trial  are  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

We  concur :    ALLEN,  P.  J. ;    SHAW,  J. 


7  Cal.  Unrep.  338 
•ROTHROCK  V.  BALDWIN.    <Civ.  318.) 

(Court  of  Appeal,   Second  District  California. 
Aug.  20.  1907.) 

Appeal  —  Record  —  Erbobs  —  Disposition  of 

Case. 

Where  an  examination  of  the  record  on  ap- 
peal suggests  no  error,  and  the  attention  of  the 
court  is  called  to  none  by  reason  of  the  failure 
of  appellant  to  file  points  and  authorities,  the 
judgment  will  be  affirmed. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  3109.] 

Appeal  from  Superior  CJourt,  Los  Angeles 
County ;  W.  P.  James,  Judge. 

Mandamus  proceedings  by  A-  B.  Rothrock 
against  Fred  P.  Baldwin,  as  clerk,  and  an- 
other, as  president  of  the  board  of  trustees 
of  the  city  of  Long  Beach,  to  compel  defend- 
ants to  issue  and  deliver  a  warrant  for  labor 
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performed  for  the  c'ty.    From  a  judgment 
for  plaintiff,  defendants  appeal.     Affirmed. 

Jobn  B.  Daly  and  Carl  Monk,  for  appel- 
lants.   F.   A.  Knight,  for  respondent 

ALLEN,  P.  J.  This  Is  a  proceeding  In 
mandamus  commenced  by  plaintiff  to  obtain 
an  order  of  the  superior  court  commanding 
defendant  Downs,  as  president  of  the  board 
of  trustees,  and  defendant  Baldwin,  as  clerk 
of  the  city  of  Long  Beach,  to  draw,  sign, 
countersign,  and  deliver  a  certain  warrant 
on  account  of  labor  done  and  performed  by 
plaintiff  for  said  city  at  Its  request,  which 
payment  had  not  theretofore  been  made.  A 
demurrer  was  interposed  to  the  petition  and 
overruled.  The  cause  was  subsequently  tried 
upon  Its  merits,  findings  of  fact  and  conclu- 
sions of  law  filed  and  Judgment  entered  In 
favor  of  plaintiff.  From  the  judgment,  so 
entered,  this  appeal  Is  taken. 

The  transcript  (Hi  appeal  was  filed  Novem- 
ber 2,  1906.  Stipulations  were  filed  for  an 
extension  of  time  within  which  appellants 
should  file  points  and  authorities.  This  time 
expired  In  December,  1006,  and  no  points  or 
authorities  have  ever  been  filed  In  the  case. 

An  examination  of  the  record  suggests  no 
error,  and,  our  attention  being  called  to 
none,  the  Judgment  is  ordered  affirmed. 

We  concur:    SHAW,  J.;  TAGOART,  J. 


«  Cal.  App.  242 

BBAULIEU  VINEYARD  et  al.  t.  SUPERIOR 

COURT  OF  NAPA  COUNTI  et  al. 

(Civ.  383.) 

(Court  of  Appeal,   Third  District,  California. 
Aug.  19,  1907.) 

1.  PBonmiTioH— Grounds  fob  Relief— Want 
OB  Excess  o»  jDBiSDicnoN— Statutes. 

Under  Code  Civ.  Proc  S  1102,  the  writ  of 
prohibition  is  issued  to  restrain  subordinate 
courts  actinc  without  or  In  excess  of  jurisdic- 
tion. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  40,  Prohibition,  {  37.] 

2.  EuiNENT  Domain— Pboceedinos  to  Taks 

PBOPERTT— JUBISDICTION   OF  COUBTS. 

Under  Code  Civ.  Proc.  i  1243,  the  superior 
court  has  jurisdiction  ot   proceedings   to   con- 
demn land  situated  in  the  county. 
8.  PBOHiBmoN— Grounds  for  Relief. 

The  regularity  of  the  proceedings  of  an  in- 
ferior court  acting  within  Its  jurisdiction  cannot 
be  reviewed  on  prohibition. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Prohibition,  I  37.] 

4.  Eminent  Domain— Pbocebdings  to  Take 
Pbopertt— Issues. 

Where,  in  proceedings  to  condemn  land 
for  a  railway  right  of  way,  the  allegations  of 
the  complaint  were  put  in  issue  and  the  neces- 
sity for  the  taking  was  denied,  it  was  neces- 
sary to  find  on  every  material  averment  of  the 
complaint  before  judgment  for  the  taking  of  the 
land  could  be  awarded. 

5.  Same— Trial  by  Court. 

Where,  in  proceedings  to  condemn  land  for 
a  railway  right  of  way,  the  allegations  of  the 
complaint  were  put  in  issue  and  the  necessity 


for  the  taking  was  denied,  and  defendant  did 
not  demand  that  the  issue  of  necessity  should  ba 
submitted  to  the  jury,  the  right  to  submit  the 
issue  to  the  jury  was  waived  and  the  court  must 
find  on  it 

6.  Pbohibitton  —  Grounds  fob  Relief  — Ib- 
beoularitt  in  Pboceedinos. 

In  proceedings  to  condemn  land  for  a  rail- 
way right  of  way,  the  court  left  to  the  jury  the 
determination  of  the  value  per  acre  of  a  tract 
and  reserved  for  itself  the  determination  of  the 
question  of  necessity,  after  the  jury  had  ren- 
dered a  verdict.  The  jury  awarded  damages  by 
finding  the  value  per  acre,  and  the  court  subse- 
quently made  findings  on  the  question  of  neces- 
sity. Held  that  though  the  more  orderly  pro- 
cedure required  a  finding  on  the  question  of 
necessity  before  leaving  to  the  jury  the  deter- 
mination of  the  amount  of  damages  to  be  award- 
ed, the  action  of  the  court  was  not  in  excess  of 
jurisdiction,  and  was  not  reviewable  on  prohibi- 
tion. 

7.  Same. 

The  action  of  the  court  in  denying  to  de- 
fendant in  proceedings  to  condemn  land  for  a 
railway  right  of  way  the  benefit  of  a  jury  trial 
is  not  in  excess  of  the  jurisdiction  of  the  court, 
and  is  not  reviewable  by  writ  of  prohibition. 

8.  Same— Issues. 

The  court  on  application  for  writ  of  probl- 
hition  cannot  impeach  the  verity  of  the  recitals 
of  the  findings  and  judgment  of  the  trial  court 
as  any  error  in  the  decision  based  on  the  in- 
sufficiency of  the  evidence  may  be  disposed  of 
by  appeal. 

Application  for  a  writ  of  prohibition  by 
the  Beaulleu  Vineyard  and  others  against 
the  superior  court  of  Napa  county  and  an- 
other to  prohibit  the  superior  court  and  the 
judge  thereof  from  enforcing  an  order  and 
to  prohibit  proceedings  under  or  in  further- 
ance of  a  Judgment  An  alternative  writ  was 
Issued,  the  order  to  show  cause  discharged, 
and  a  peremptory  writ  denied. 

Carlton  W.  Greene,  for  petitioners.  Jobn 
T.  lork,  for  respondents. 

BURNETT,  J.  The  proceeding  Is  for  a 
writ  of  prohibition.  An  alternative  writ  was 
issued  upon  a  verified  petition.  On  the  re- 
I  turn  day  respondent  filed  a  demurrer  and  al- 
so an  answer,  denying  many  of  the  allega- 
tions of  the  petition.  Thereafter  petitioners 
filed  a  traverse  of  the  answer ;  and  respond- 
ent—not to  be  outdone  in  volume  of  assev- 
eration and  denial — replied  with  a  *^JoInder 
to  the  traverse."  We  do  not  deem  It  necessary 
to  give  special  consideration  to  the  demurrer 
of  respondent  It  is  true  that  a  sharp  issue 
is  presented  as  to  some  of  the  facts,  but, 
notwithstanding  this  want  of  agreement  be- 
tween the  parties,  the  record  Is  sufficient  to 
enable  us  to  determine  the  controversy. 

Tills  proceeding  grew  out  of  an  action 
brought  by  the  San  Francisco,  ValleJo  &  Na- 
pa Valley  Railroad  Company  against  peti- 
tioners. In  the  superior  court  of  Napa  county, 
to  condemn  certain  lands  of  the  defendants 
for  a  right  of  way  for  the  railroad  of  the 
plaintiff  in  that  action.  Petitioners  state 
that  "the  object  of  this  ai^llcation  Is  partic- 
ularly to  prohibit  the  superior  court  of  Napa 
county  and  the  Judge  thereof  frou  enforcing 
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an  order  made  July  1,  1907,  aaUiorlzlng  the 
said  plaintiff  to  take  possession  and  use  said 
*ands  during  the  pendency  of  and  until  the 
final  conclusion  of  the  litigation,  and  to  pro- 
hibit all  other  proceedings  under  or  In  further- 
ance of  the  judgment;  and  incidentally  to 
annul  all  the  proceedings  subsequent  to  the 
verdict  of  the  jury."  The  proceedings  of  the 
trial  are  set  out  In  eztenso  In  the  pleadings 
before  us.  It  is  not  claimed  that  the  court 
acted  in  excess  of  Its  Jurisdiction  until  after 
the  verdict  of  the  Jury  was  rendered.  The 
said  verdict,  in  response  to  the  only  Issues 
submitted  to  said  Jury,  was  as  follows :  "We, 
the  jury  In  the  above  entitled  cause,  find  for 
the  defendants  as  our  verdict,  In  this  case, 
and  answer  the  questions  submitted  as  fol- 
Jows:  (1)  What  was  the  value  per  acre  on 
the  13th  day  of  November,  1906,  of  the  first 
or  smaller  tract  or  parcel  Including  the  Im- 
provements thereon  sought  to  be  condemned? 
Answer :  0.354  acres  at  $400  per  acre — 
$141.60.  (2)  What  was  the  value  per  acre  on 
the  13th  day  of  November,  1906,  of  the  sec- 
ond or  larger  tract  or  parcel  of  land  sought 
to  be  condemned?  Answer:  2.723  acres  at 
$5500  per  acre,  $1,361.50.  (3)  What  damages. 
If  any,  will  accrue  to  the  larger  tract  not 
sought  to  be  condemned  by  reason  of  the  dc- 
prival  of  a  site  for  a  wine  cellar?  Answer: 
$2,000.  (4)  What  will  be  the  damages.  If 
any,  accruing  to  the  larger  tract  not  sought  to 
be  condemned  by  reason  of  Its  severance  from 
the  portion  sought  to  be  condemned,  and  the 
construction  of  the  Improvement  in  the  man- 
ner proposed  by  the  plaintiff,  accruing  from 
all  sources  other  than  the  deprlval  of  a  site 
for  a  wine  cellar?  Answer:  $500.  (5)  What 
will  be  the  cost  of  a  good  and  sufficient  fence 
along  the  line  of  the  proposed  railroad?  An- 
swer: $1,025.00.  (6)  Total  value  of  land 
$1,503.10.     Total  damages,  $2,300." 

Neither  party  demanded  that  any  other  Is- 
sne  be  submitted  to  the  Jury,  and  it  is  c'Aim- 
ed  by  respondent  that  no  objection  was  made 
by  petitioners  to  the  form  of  the  Issue.  Peti- 
tioners, however,  aver  that  they  objected  to 
the  segregation  of  the  damages  to  the  por- 
tion not  to  be  taken  as  provided  in  ques- 
tions 3  and  4.  This  conflict  In  the  pleadings 
as  to  the  objection  must  be  considered  of  no 
importance  on  an  application  for  a  writ  of 
prohibition.  The  peculiar  method  of  present- 
ing the  question  of  damages  to  the  land  not 
to  be  taken,  though,  has  a  bearing  of  some 
significance  upon  the  detenu Ination  of  the 
question  before  us.  It  was  claimed  by  the 
defendants  In  the  condemnation  proceeding 
that,  if  the  portion  of  tract  No.  2  described  In 
the  complaint  and  sought  to  be  condemned 
should  be  taken,  they  would  be  deprived  of  a 
Bite  for  a  wine  cellar  of  great  value  for  that 
purpose  on  account  of  its  peculiar  location. 
During  the  trial,  after  the  plaintiff  became 
apprised  of  this  contention  of  the  defendant. 
It  sought  to  abandon  any  claim  to  a  portion 
of  said  tract  and  to  withdraw  It  from  con- 
demnation, and  thereby  leaving  a  sufficient 


area  of  said  tract  2,  according  to  the  testi- 
mony of  some  of  the  witnesses  and  the  sub- 
sequent finding  of  the  court,  for  every  pur- 
pose of  a  wine  cellar.  It  asked  permission 
of  the  court  to  so  amend  its  complaint  as  to 
eliminate  the  element  of  damage  on  account 
of  the  deprlval  of  the  site  for  a  wine  cellar. 
Defendants  objected  to  the  proposed  aban- 
donment or  to  any  amendment  to  the  com- 
plaint, and  their  ©""jectlon  was  sustained- 
The  Judge  of  the  court,  however,  remarked: 
"At  the  conclusion  of  the  case.  If  the  plaintiff 
sees  fit  to  abandon  the  piece  now  under  dis- 
cussion, the  court  will  consider  that  proposi- 
tion, and.  If  the  plaintiff  asks  the  court  to  in- 
struct the  jury  to  eliminate  from  their  e»- 
tlmate  of  damages  and  values  that  caused  by 
this  piece,  the  court  will  consider  that  propo- 
sition. •  •  •  I  will  consider  those  propo- 
sitions at  the  conclusion  of  the  case."  There 
Is  some  controversy  as  to  what  took  place 
subsequently  and  before  the  verdict  of  tlie 
jury  was  rendered,  but  respondent  avers  that 
when  the  evidence  was  closed  plaintiff, 
through  Its  attorneys,  stated  to  the  court 
that  It  abandoned  that  proportion  of  the 
proposed  right  of  way  described  In  the  com- 
plaint as  tract  No.  2  and  constituting  the 
so-called  wine  cellar  site,  and  that  the  court 
Instructed  the  jury  that  the  motion  to  amend 
the  complaint  and  all  proceedings  under  that 
motion  were  for  the  court,  and  not  for  the 
jury,  "and  that  during  the  course  of  the  open- 
ing argument  of  plaintiff's  attorney  to  the 
jury  he  was  proceeding  to  state  that  tliis 
portion  of  the  land  was  not  necessary  for 
plaintiff's  use,  and  for  that  reason  plaintiff 
had  abandoned  It,  and  that  thereupon  the 
attorneys  for  defendants  objected  to  this  line 
of  argument  upon  the  ground  that  it  was  a 
matter  for  the  action  of  the  court  alon& 
Whereupon  the  court  sustained  the  objection, 
and  instructed  the  jury  to  disregard  the  mat- 
ter objected  to,  and  that  the  question  of  the 
necessity  of  the  taking  of  said  land  and  of  the 
abandonment  by  plaintiff  of  one  portion  of 
the  land  sought  and  described  In  the  amend- 
ed complaint  was  wholly  reserved  for  the 
court,  and  that  the  court  would  attend  to 
that  matter,  after  the  verdict  of  the  jury 
upon  the  Issues  of  value  of  land  taken  and 
damages  sustained  was  rendered.  Some  time 
after  the  jury  was  discharged  the  court  filed 
its  findings."  These  covered  the  various  al- 
legations of  the  amended  complaint  as  to  the 
incorporation  of  the  plaintiff,  and  the  loca- 
tion and  general  route  of  its  railroad.  They 
contained,  also,  the  verdict  of  the  jury  and  a 
declaration  that  it  is  necessary  that  plaintiff 
shall  acquire  a  right  of  way  over  tract  No. 
1  as  described  in  the  amended  complaint,  and 
that  it  is  not  necessary  for  said  purpose  tlutt 
plaintiff  Bhonld  acqnire  a  certain  portion  of 
the  second  tract  described  in  paragraph  6 
of  the  amended  complaint.  It  is  also  found 
that  at  the  trial  In  open  court  plaintiff  aban- 
doned, waived,  and  relinquished  any  right  to 
acquire  or  condemn  said  portion  of  lot  No. 
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2,  and  admitted  and  declared,  and  the  evl' 
dence  adduced  by  plaintiff  established  the 
fact,  that  said  piece  of  land  la  not  required, 
and  that  the  sum  of  $500  comprises  the  entire 
damages  to  the  portion  of  the  land  not  taken 
and  that  the  residue  of  the  land  adjacent  to 
a  certain  spur  track  of  the  Southern  Pacific 
Railroad  Company  is  available  for  a  site  for 
a  wine  cellar  for  the  deprlval  of  which  site 
the  Jury  assessed  the  damage  at  $2,000. 
Then  follow  the  specific  findings  of  damage 
In  accordance  with  the  verdict  of  the  Jnry, 
except  that  the  $2,000  for  the  said  site  Is 
eliminated,  and  the  value  of  the  land  found 
necessary  to  be  taken  la  substituted  for  that 
of  the  whole  tract  at  the  price  per  acre 
found  by  the  jury.  Judgment  was  entered 
accordingly.  Afterwards  the  defendants  gave 
notice  of  a  motion  to  set  aside  the  judgmoit 
as  provided  in  section  663,  Code  Civ.  Proa 
The  court  sustained  an  objection  of  the  plain- 
tiff to  the  hearing  of  said  motion  on  the 
ground  that  proper  notice  was  not  given  as 
required  by  section  603%,  Code  Civ.  Proc. 
The  court  afterwards  made  and  entered  its 
final  Judgment  of  condemnation  auttiorizing 
the  plaintiff  to  take  possession  of  the  land 
after  reciting  that  the  money  due  the  defend- 
ants bad  been  deposited  In  court  as  provided 
in  section  1253,  Code  Civ.  Proc  Petitioners 
maintain  that  the  court  exceeded  its  Jurisdic- 
tion in  finding  that  a  portion  of  the  land  de- 
scribed in  the  complaint  was  not  required 
and  in  its  modification  of  the  verdict  of  the 
jnry  accordingly,  in  its  refusal  to  hear  the 
motion  to  set  aside  said  judgment,  and  also 
In  rendering  its  final  decree  of  condemnation. 

Respondent  insists  that  a  case. for  prohibi- 
tion is  not  presented  for  three  reasons:  (1) 
Petitioners  have  a  plain,  speedy,  and  ade- 
quate remedy  at  law  under  the  authority  of 
many  cases,  among  which  are  the  following: 
Murphy  v.  Superior  Court,  84  Cal.  594,  24 
Pac.  310;  Mines  D'Or,  etc.,  Soc  v.  Superior 
Court.  01  Cal.  101,  27  Pac.  532;  White  v. 
Superior  Court,  110  Cal.  58.  42  Pac.  471; 
Valentine  v.  Police  Court,  141  Cal.  616,  75 
Pac.  336;  McAdoo  v.  Sayre,  145  Cal.  351, 
78  Pac.  874;  Carr  v.  Superior  Court,  147 
Cal.  227,  81  Pac.  515.  (2)  The  acts  challeng- 
ed have  already  been  consummated  and  the 
writ  of  prohibition  la  a  preventive,  and  not 
a  corrective,  remedy.  Valentine  v.  Superior 
Court,  supra,  and  cases  therein  cited.  (3) 
It  does  not  appear  that  the  court  was  with- 
out Jurisdiction  or  acted  in  excess  of  its 
Jurisdiction  In  any  of  the  matters  of  which 
complaint  is  made  by  petitioners. 

We  pass  by  a  consideration  of  the  first 
two  grounds  above  stated,  as  we  feel  satis- 
fied that  the  record  as  presented  would  not 
justify  us  in  holding  that  the  court  either 
has  exceeded  or  is  about  to  exceed  its  Juris- 
diction in  the  premises.  We  are  not  left  In 
any  uncertainty  as  to  the  nature  and  scope 
of  the  writ  of  prohibition.  In  section  1102, 
Code  Civ.  Proc..  it  Is  defined  as  follows: 
"The  writ  of  prohibition  Is  the  counterpart 


of  the  writ  of  mandate.  It  arrests  the  pro- 
ceedings of  any  tribunal,  corporation,  board 
or  person,  whether  exercising  functions  ju- 
dicial or  ministerial  when  such  proceedings 
are  without  or  in  excess  of  the  Jurisdiction 
of  such  tribunal,  corporation,  board  or  per- 
son." The  significance  and  scope  of  this  leg- 
islative declaration  have  been  considered 
many  times  by  the  higher  courts.  Among 
the  cases  the  following  will  be  found  of 
interest:  Ralne  v.  Lawlor,  1  Gal.  App.  Dec 
352,  82  Pac.  688;  Kinard  v.  Police  Court,  1 
Cal.  App.  Dec.  682,  83  Pac.  175;  Maurer  v. 
Mitchell,  BS  Cal.  289;  Talbot  v.  Plrkey,  139 
Cal.  326,  73  Pac.  858.  In  the  Maurer  Case, 
supra,  it  is  said:  "At  the  common  law  the 
writ  of  prohibition  was  issued  to  restrain 
subordinate  courts  and  Inferior  Judicial  tri- 
bunals from  exceeding  their  jurisdiction. 
*  *  *  We  are  of  the  opinion  that  the  writ 
mentioned  In  the  Constitution  is  the  writ  of 
prohibition  as  known  to  the  common  law. 
Nor  does  the  language  of  section  1102  of  the 
Code  of  Civil  Procedure  require  of  us  to 
hold  that  the  ofilce  of  the  writ  has  been  ex- 
tended or  that  it  should  now  Issue  In  cases 
in  which  It  could  not  have  been  resorted  to 
prior  to  the  statute."  The  foregoing  decision 
was  rendered  under  the  old  Constitution  and 
prior  to  the  amendment  of  1881  to  said  sec- 
tion 1102,  adding  the  words:  "Whether  ex- 
ercising functions  Judicial  or  ministerial." 
The  scope  of  said  writ,  however,  has  not 
been  enlarged  by  said  amendment.  Camron 
V.  Kenfield,  57  Cal.  550.  The  question  un- 
der this  application,  then.  Is  whether  the  su- 
perior court  had  the  legal  power  to  bear 
and  determine  the  matters  in  the  manner  dis- 
closed by  the  record.  Ex  parte  Bennett,  44 
Cal.  84;  Sherer  v.  Superior  Court,  96  Cal. 
653,  31  Pac.  565.  It  cannot  be  controverted 
that  the  court  had  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties.  Section  1243, 
Code  Civ.  Proc.;  Bishop  v.  Superior  Court, 
87  Cal.  226,  25  Pac.  435 ;  Los  Angeles  v.  Pom- 
eroy,  124  Cal.  597,  57  Pac.  585.  Again,  the 
regularity  of  the  proceedings  of  the  court. 
If  within  its  Jurisdiction,  cannot  be  reviewed 
on  prohibition.  Powelson  v.  Lockwood,  82 
Cal.  613,  23  Pac.  143;  Goddard  v.  Superior 
court,  90  Cal.  367,  27  Pac.  298;  Talbot  v. 
Plrkey,  supra. 

All  the  allegations  of  the  amended  com- 
plaint were  put  In  issue  by  the  answer. 
Hence  It  was  necessary  to  find  upon  every 
material  averment  The  necessity  for  the 
taking  of  the  land  or  any  portion  of  it  was 
denied  by  the  defendants.  Petitioners  made 
no  demand  that  this  Issue  should  be  submit- 
ted to  the  Jury.  In  fact,  petitioners  are 
here  contending  that  the  only  issue  to  be  de- 
cided was  as  to  the  value  of  the  land  to  be 
condemned  and  the  damage  to  the  residue, 
but  we  determine  what  the  issues  are  by  an 
inspection  of  the  pleadings.  As  the  privilege 
of  submitting  to  the  Jury  the  other  questions 
is  deemed  to  have  been  waived,  it  became  the 
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doty  of  the  court  to  find  npon  them.  Shep- 
herd ▼.  Jones,  71  Cal.  224. 16  Paa  711 ;  Mont- 
gomery V.  Sayre^  91  Cal.  210,  27  Pac.  648; 
Reclamation  District  v.  Thisby,  1.31  CaL  574, 
63  Pac.  »18;  San  Francisco  &  S.  J.  V.  R. 
R.  Co.  V.  Leviston,  134  Cal.  418,  66  Pac.  473. 
Under  the  circumstances  shown  by  the  rec- 
ord the  court  not  only  had  the  jurisdiction, 
but  It  was  its  duty  to  determine  the  question 
of  fact — whether  any,  and,  if  so,  what,  por- 
tion of  the  land  was  necessary  for  the  pur- 
pose of  plaintiff.  So.  Pac.  R.  R.  Co.  t.  Ray- 
mond, 53  Cal.  223;  City  of  Pasadena  t. 
Stlmson,  91  Cal.  253,  27  Pac.  604;  Spring 
Valley  W.  W.  y.  Drlnkbouse,  02  Cal.  528,  28 
Pac.  681;  City  of  Santa  Ana  r.  Gildmacher, 
133  Oal.  399,  65  Pac.  883.  At  most,  peti- 
tioners might  contend  that  the  action  of  the 
court  was  Irregular  in  reserving  the  question 
of  necessity  until  after  th«  jury  rendered  its 
verdict.  The  more  orderly  procedure  would 
be  for  the  court  to  have  allowed  the  amend- 
ment proposed  by  plaintiff  during  the  prog- 
ress of  the  trial,  or  to  have  found  upon  the 
question  of  necessity  before  the  issue  of  com- 
pensation was  submitted  to  the  jury.  But, 
If  the  jury  have  sufficient  Information  as 
to  the  proposed  action  of  the  court  to  enable 
it  to  act  intelligently  upon  the  issue  of  com- 
pensation and  without  prejudice  to  the  sub- 
stantial rights  of  the  defendant,  the  reserva- 
tion by  the  court  of  the  decision  of  the  ques- 
tion of  necessity  lutil  after  the  verdict  is 
rendered  is  not  even  erroneous,  much  less  in 
excess  of  Jurisdiction.  Of  course,  no  one 
would  contend  for  the  absurd  proposition 
that  the  jury  could  determine  the  total  value 
of  the  land  to  be  taken  without  knowing  its 
area,  but  there  Is  no  insuperable  objection 
to  a  course  that  would  leave  to  the  Jury  the 
determination  of  the  value  per  acre  of  a 
tract  and  to  the  court  the  number  of  acres 
necessary  to  be  taken. 

In  reference  to  the  procedure  in  similar 
matters,  in  the  case  of  City  of  Los  Angeles 
V.  Pomeroy,  supra,  the  court,  speaking 
through  the  learned  chief  justice,  said :  "All 
other  Issues  were  tried  by  the  court,  and 
It  was  of  no  Importance  in  what  order  they 
were  decided,  except  in  so  far  as  a  determi- 
nation of  one  point  was  necessary  as  a  basis 
for  the  determination  of  another.  Undoubt- 
edly It  was  necessary  that  the  Jury  should 
be  correctly  instructed  as  to  the  quantity 
and  extent  of  the  estate  and  interest  of  the 
defendants  In  the  land  in  order  that  they 
might  correctly  estimate  its  value,  and,  since 
•  *  •  that  point  was  to  be  decided  by  the 
court.  It  was  necessary  that  the  Jury  should 
be  Informed  before  retiring  what  the  con- 
clusion of  the  court  was,  but  that  conclusion 
could  be  stated  as  well  before  as  after  the 
filing  of  formal  findings  of  fact  and  conclu- 
sions of  law."  But  if  the  court,  deeming  It 
unnecessary  to  announce  its  conclusion  be- 
fore the  jury  rendered  a  verdict  on  the  ques- 
tion of  value,  should  fall  to  do  so,  it  would 


not  be  a  case  for  prohibition.  Error  might 
be  predicated  upon  such  action  and  a  review 
be  bad  of  it  in  the  proper  proceeding,  but  it 
would  not  show  excess  of  Jurisdiction  be- 
cause the  court  has  the  legal  power  to  make 
a  wrong,  as  well  as  a  right,  decision  npon 
the  question  whether  It  is  necessary  tor  the 
guidance  of  the  Jury  for  the  court  to  decide 
the  issue  submitted  to  it  or  to  announce  its 
conclusion  before  the  Jury  retires.  The  mat- 
ter is  (me  of  expediency  and  orderly  proce- 
dure rather  than  of  Jurisdiction. 

Petitioners  argue  that  the  effect  of  the  ac- 
tion of  the  court  was  to  deny  to  defend- 
ants the  benefit  of  a  Jury  trial.  Even  so. 
under  the  decisions  of  the  Supreme  Court,  a 
question  of  jurisdiction  would  not  be  in- 
volved nor  would  it  constitute  the  occasion 
for  prohibition.  Clark  v.  Superior  Court,  55 
Cal.  109 ;  Curtis  v.  Superior  Court,  63  Cal.  436 : 
Ex  parte  Miller,  82  Cal.  45t,  22  Pac.  1113; 
Powelson  v.  Lockwood,  supra ;  In  re  Fife,  110 
Cal.  8,  42  Pac.  299.  But  petitioners  are  entire- 
ly mistaken  In  their  construction  of  the  action 
of  the  court  below,  and  they  seem  to  mis- 
apprehend the  mle  that  must  govern  us  in 
this  proceeding  in  our  examination  of  the 
record.  We  cannot  Impeach  the  verity  of  the 
recitals  In  the  findings  and  judgment  of  the 
trial  court,  at  least,  unless  it  appears  that 
there  was  no  evidence  to  support  them.  But 
the  verified  answer  of  res^ndent  discloses 
such  support  In  the  evidence.  It  is  true  that 
the  pleadings  of  petitioners,  verified  by  their 
attorney,  makes  emphatic  denial  of  these 
representations,  but  that  furnishes  no  Justi- 
fication here  for  annulling  the  Judgment  or 
pursuing  the  inquiry  any  further.  The  func- 
tion of  prohibition  is  not  to  determine  the 
sufficiency  of  the  evidence  to  support  the 
findings.  As  said  In  Wreden  t.  Superior 
Court  of  Stanislaus  County,  65  Cal.  504: 
"Any  error  committed  in  the  decision  of  a 
motion  can  be  saved  by  a  bill  of  exceptions 
and  be  disposed  of  by  appeal  or  any  other 
method  of  review  known  to  the  law ;  but  Jn- 
dlcial  acts  which  are  the  subject  of  review 
by  these  ordinary  and  adequate  remedies 
are  not  the  subject  of  prohibition."  We  are 
nevertheless  asked  to  issue  the  writ,  al- 
though we  must  accept  as  true  the  facts 
found  by  the  court  that  the  Jury  was  fully 
informed  that  the  plaintiff  had  abandoned 
any  claim  to  a  certain  portion  of  tract  No. 
2,  and  that  the  court  would  pass  upon  the 
question  of  the  amount  of  said  tract  that 
was  necessary  to  be  taken;  that  in  view  of 
this  contingency  the  issue  of  compensation 
was  submitted  to  the  Jury  as  embodied  in 
propositions  3  and  4;  that  the  residue  of 
said  tract  2  was  amply  sufficient  for  a  wine 
cellar  as  desired  by  the  defendants;  that 
there  was  substantial  evidence  to  support 
the  ruling  of  the  court  that  the  motion  of 
defendants  to  vacate  the  Judgment  was  not 
made  as  required  by  the  statute;  and  that 
upon  a  sufficient  showing  the  court  deter- 
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mined  that  notice  of  the  final  Jadgment  of 
condemnation  was  properly  given.  This  we 
cannot  do. 

Many  cases  are  cited  by  petitioners  relat- 
ing to  the  different  phases  of  the  subject 
before  us.  We  have  examined  them  and  we 
find  nothing  in  any  of  them  necessary  to  the 
decision  militating  against  the  views  we  have 
herein  expresed. 

The  order  to  show  canse  is  discharged,  and 
the  peremptoi-y  writ  is  denied. 

We  concur:    CHIPMAN,  P.  J.;  HART,  J. 


«  Cal.  App.  in 

FINCH  r.  McVBAN  et  al.    (Civ.  253.) 

(Court  of  Appeal,   Second  District,  California. 

Au«.  23,  1907.) 

1.  attacnment  —  dissolution  —  motions  — 
Notice. 

Code  Civ.  Proc.  {  1005,  provides  that  notice 
of  a  motion  must  be  ^iven  if  the  court  be  held 
in  the  same  county  with  both  parties  five  days 
before  the  hearing,  otherwise  ten  days.  Sec- 
tion 1015  provides  that,  where  a  party  has  an 
attorney,  the  service  of  papers  must  be  on  the 
attorney.  A  nonresident  plaintiff  procured  an 
attachment,  and  defendant  moved  for  a  dissolu- 
tion thereof.  Held,  that  plaintiff  was  not  en- 
titled to  ten  days*  notice  of  the  hearing  of  the 
motion;  service  of  the  notice  on  the  attorney 
being  sufficient. 

2.  Same  —  Pboceedings  to  Pboctjbe  — Affi- 
davits— AVEBMENTS  AS  TO  INDEBTEDNESS. 

Under  Code  Civ.  Proc.  §  340,  providing  that 
the  writ  of  attachment  must  re(^uire  the  sheriff 
to  attach  so  much  of  defendant  a  property  "as 
may  be  sufficient  to  satisfy  the  demand,  the 
amount  of  which  must  be  stated  in  conformity 
with  the  complaint,"  the  basis  for  a  writ  of  at- 
tachment is  the  affidavit  therefor,  which  must 
specifically  state  the  amount  of  the  indebtedness, 
and,  where  a  complaint  in  an  action  on  notes 
set  out  the  notes,  and  demanded  judgment  for 
the  principal  with  interest  according  to  their 
terms,  and  the  affidavit  for  attachment  stated 
the  amount  of  the  indebtedness  to  be  the  princi- 
pal of  the  notes  "besides  interest,"  and  the  writ 
of  attachment  recited  the  amount  claimed  in  the 
complaint,  the  writ  was  issued  for  an  amount 
in  excess  of  the  amount  imported  by  the  affi- 
davit, and  was  properly  dissolved  on  motion. 

Appeal  from  Superior  Court,  Kern  County ; 
J.  W.  Mabon,  Judge. 

Action  by  John  A.  Finch  against  A.  J.  Mc- 
Veau  and  another.  From  an  order  dissolving 
an  attachment,  plaintiff  appeals.     Affirmed. 

W.  W.  Kaye,  for  appellant  Fred  E.  Bor- 
ton,  for  respondents. 

TAGGART,  J.  Appeal  from  an  order  dis- 
solving an  attachment. 

The  action  was  on  two  promissory  notes 
of  $4,000  and  ^,500,  bearing  Interest,  respec- 
tively, at  the  rates  of  10  and  7  per  cent  per 
annum.  Both  are  set  out  In  extenso  In  the 
complaint  and  the  prayer  of  the  complaint 
Is  for  $7,500,  "with  Interest  thereon  accord- 
ing to  the  terms  of  said  promissory  notes, 
and  costs  of  suit."  In  the  affidavit  for  the 
attachment  the  indebtedness  is  stated  to  be 
"lu  the  sum  of  seven  thousand  five  hundred 
dollars,  besides  Interest"  The  writ  of  at- 
tachment recites  that  the  actlou  was  com- 
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menced  to  recover  $7,500,  "besides  Interest 
at  the  rate  of  10  per  cent,  per  annum  from 
the  19th  day  of  March,  A.  D.  1004,  on  the 
sum  of  $4,000,  and  interest  at  the  rate  of  7 
per  cent  per  annum  from  the  30th  day  of 
December,  1904,  on  the  sum  of  $3,500,  and 
costs  of  suit."  These  are  in  accordance  with 
the  terms  of  the  notes  as  pleaded  In  the  com- 
plaint 

The  ground  of  the  motion  to  dissolve  Is 
that  tlie  vrrlt  of  attachment  was  issued  for 
a  greater  amount  than  that  stated  In  the 
affidavit  Plaintiff  objected  to  the  hearing 
of  the  motion  to  dissolve  on  the  ground  that 
proper  notice  of  the  motion  had  not  been 
given.  In  support  of  this  objection,  an  affi- 
davit showing  that  plaintiff  was  a  nonresi- 
dent was  presented.  It  is  claimed  that  the 
court  was  not  held  In  the  same  county  "with 
both  parties,"  and  therefore  the  plaintiff  was 
entitled  to  10  days  under  the  provisions  of 
section  1005,  Code  Civ.  Proc,  as  that  section 
stood  prior  to  Its  amendment  In  1907.  This 
objection  was  properly  overruled.  Section 
1015,  Code  Civ.  Proc,  provides  that  service 
of  notices  of  this  character  shall  be  upon  the 
attorney  Instead  of  the  party,  and  it  would 
be  Idle  for  the  law  to  measure  the  time  of 
notice  by  the  residence  of  the  litigant  when 
the  service  is  to  be  made  upon  his  attorney. 
After  the  appearance  of  the  party  by  attor- 
ney, only  such  writs  and  process  as  affect  the 
part}-  as  distinguished  from  the  litigation  are 
required  to  be  served  upon  the  party  person- 
ally. Section  1015,  Code  Civ.  Proc.  Section 
540,  Code  Civ.  Proc,  provides  that  the  writ 
of  attachment  directed  to  the  sheriff  must 
require  him  to  attach  so  much  of  the  defend- 
ant's property  "as  may  be  sufficient  to  satisfy 
the  plaintiff's  demand,  the  amount  of  which 
must  be  stated  In  conformity  with  the  com- 
plaint," etc.  "The  basis  for  the  writ  Is  the 
affidavit  and  the  clerk  must  look  to  that 
alone  for  the  purpose  of  determining  the 
amount  for  which  the  sheriff  Is  to  levy  under 
the  writ,  as  well  as  the  amount  for  which  an 
undertaking  is  given."  Baldwin  t.  Napa 
Wine  Co.,  137  Cal.  649,  70  Pac  732.  The  ap- 
parent inconsistency  between  this  construc- 
tion of  the  law  and  the  provisions  of  section 
540,  Code  Civ.  Proc,  above  quoted,  Is  con- 
ceded by  the  Supreme  Court  In  the  opinion  in 
the  case  of  DeLeonis  v.  Etchepare,  120  Cal. 
407,  52  Pac.  718,  and  the  language  of  the  sec- 
tion reconciled  by  a  construction  there  given  to 
It  The  word  "conform"  as  used  In  the  sec- 
tion Is  held  not  to  be  the  equivalent  of  "iden- 
tical," but  rather  to  mean  "In  correspondence 
in  character  and  In  harmony  or  congrulty." 
Page  415  of  120  Cal.,  and  page  721  of  52  Pac 
This  construction  is  approved  in  Baldwin  v. 
Napa,  supra,  and  considered  in  declaring  the 
rule  to  be  that  the  clerk  must  look  to  the 
affidavit  alone.  In  the  case  at  bar,  the 
amount  of  the  plaintiff's  demand  is  stated 
in  the  writ  in  strict  conformity  with  the  al- 
legations of  the  complaint  In  this  statement 
tlie  rates  of  interest  and  the  dates  from 
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which  It  Is  to  be  computed  are  set  out  spe- 
cifically, while  neither  rates  nor  time  appear 
In  the  affidavit.  There  is  nothing  in  the  affi- 
davit by  which  the  amount  of  interest  due 
can  be  determined,  and  the  only  indebtedness 
the  amount  of  which  is  expressly  set  forth 
therein  Is  the  principal  sum  of  $7,S00.  On 
the  other  hand,  the  sheriff  is  required  by  the 
writ  to  attach  enough  of  defendant's  prop- 
erty to  satisfy  a  demand  of  $7,500,  principal, 
and,  as  ascertained  by  computation,  about 
$475  Interest.  While  the  same  particularity 
of  statement  Is  not  required  In  an  affidavit 
for  attachment  that  is  required  in  a  plead- 
ing, this  rule  does  not  extend  to  the  matter 
of  the  Indebtedness.  The  amount  of  the  in- 
debtedness to  the  plaintiff  Is  the  principal 
and  all  important  element  in  the  affidavit 
Bank  v.  Boyd,  86  Cal.  388,  25  Pac.  20.  The 
amount  stated  therein  determines  how  much 
of  defendant's  property  the  sheriff  Is  to  seize, 
and  this,  in  turn,  limits  the  amount  for  which 
an  undertaking  may  be  demanded  by  the 
sheriff  to  prevent  or  release  the  attachment 
Baldwin  T.  Napa,  supra;  section  540,  Code 
Civ.  Proc.  Under  the  construction  given  to 
the  statute  by  the  case  last  cited,  we  do  not 
think  the  Interest  can  be  treated  as  a  mere 
Incident  to  the  principal.  Nor  can  an  attach- 
ment be  sustained  which  requires  the  taking 
of  more  of  a  defendant's  property  than  Is 
requisite  to  secure  the  indebtedness  stated  in 
the  affidavit 

An  attachment  proceeding  is  not  a  part  of 
every  civil  action  brought  to  recover  on  a 
contract  for  the  direct  payment  of  money. 
It  Is  a  provisional  remedy  to  be  used  by  the 
creditor  at  his  election  to  make  the  property 
of  the  debtor  available  for  the  execution  of 
any  judgment  that  may  be  obtained  In  the 
action.  It  is  initiated  by  an  affidavit  (In  case 
of  residents)  setting  forth  the  amount  of  the 
Indebtedness  due  to  plaintiff  from  defendant 
over  and  above  all  legal  setoffs  or  counter- 
claims, upon  a  contract  for  the  direct  pay- 
ment of  money,  payable  In  this  state,  which 
has  not  t>een  secured  by  mortgage,  pledge,  or 
lien,  or,  if  secured,  the  security  has  become 
valueless.  In  stating  a  cause  of  action  In  a 
complaint  it  is  not  necessary  to  state  under 
oath  the  amount  due,  nor  to  allege  that  the 
amount  of  Indebtedness  stated  is  over  and 
above  all  legal  set-offs  or  counterclaims,  or 
that  the  Indebtedness  has  not  been  secured, 
but  only  Indebtedness  so  qualified  under  oath 
can  authorize  the  Issuance  of  an  attachment 
The  clerk,  before  Issuing  the  writ  must  see 
that  the  affidavit  compiles  with  the  provi- 
sions of  the  statute  and  that  the  Indebtedness 
therein  stated,  and  so  qualified,  Is  support- 
ed by  the  statement  in  the  complaint  of  an 
attachable  cause  of  action  for  the  direct  pay- 
ment of  money.  In  an  amount  equal  to  or 
greater  than  the  amount  stated  In  the  affi- 
davit Upon  receiving  the  proper  undertak- 
ing, he  must  then  Issue  the  writ  for  the 
amount  stated  In  the  affidavit    No  indebted- 


ness not  covered  by  the  affidavit  can  be  In- 
cluded In  that  for  which  the  writ  Issues. 

There  Is  nothing  In  O'Conor  v.  Roark,  108 
CaL  173,  41  Pac.  465,  In  conflict  with  the 
view  here  taken.  In  the  statement  of  the 
contract  In  the  affidavit  for  an  attachment  In 
that  case  there  appeared  the  date  of  maturity 
of  tli«  obligation  upon  which  the  attachment 
rested,  and  the  amount  stated  would  be  pre- 
sumed to  draw  the  legal  rate  of  seven  per 
cent,  from  that  date.  The  demand  set  forth 
in  the  writ  was  well  within  that  averment  of 
the  affidavit,  and  stated  the  amount  demand- 
ed in  the  complaint.  Conceding,  for  the  sake 
of  argiuient  that  In  the  affidavit  in  the  cnse 
at  bar  the  words  "with  Interest"  imply  the 
'.egal  rate,  and  that  we  may  look  to  the  com- 
plaint to  ascertain  the  date  of  maturity, 
there  yet  remains  the  variance  and  excess 
over  the  amount  stated  In  the  affidavit  caus- 
ed by  one  of  the  notes  bearing  interest  at 
the  rate  of  10  per  cent  per  annum. 

The  writ,  therefore.  Issued  for  an  amount 
In  excess  of  that  stated  In  the  affidavit  and 
In  excess  of  any  amount  that  might  be  im- 
ported Into  the  affidavit  by  any  of  the  theo- 
ries suggested.  The  ruling  of  the  superior 
court  was  proper,  and  should  be  sustained. 

Order  appealed  from  affirmed. 

We  concur:    ALLEN,  P.  J.;   SHAW,  3. 


(6  Cal.  App.  261) 
SCHAMBLTN  T.   MEANS  et  al.    (Civ.   349.) 

(Court  of  Appeal,   Second  DUtrict  California. 
Aug.  20,  1907.) 

L  Statutes— Amen  DioeitTS—REPKALED    Stat- 
utes. 

An  attempt  to  amend  sections  of  the  Code 
aftpr  their  repeal  at  the  same  session  of  the 
Legislature  is  ineffectual. 

2.  Taxation— Sai.es  fob  DKURQxncnT  Tazbb 
—Deeds— Validitt. 

Where  the  law  did  not  require  a  certificate 
of  sale  for  taxes,  the  provision  that  the  recitals 
in  the  certificate  should  be  embodied  in.  the  tax 
deed  was  inoperative,  and  a  compliance  there- 
with was  unnecessary. 

3.  Same— Validating  Tax  Debd»— Statdtes. 

The  act  of  1903,  legalizing  tax  certificates 
and  deeds  to  the  state  for  nonpayment  of  taxes, 
is  applicable  to  a  tax  deed  executed  June  28, 
1901,  and  showing  in  its  recitals  that  the  tax 
sale  was  made  on  June  27,  1896. 

4.  Same. 

Land  was  sold  to  the  state  for  nonpayment 
of  taxes  on  June  27,  1896.  The  deed  to  the 
state  was  made  June  28,  1901,  and  the  deed 
from  the  state  to  a  purchaser  was  dated  Janu- 
ary 14,  1902.  Beld,  that  the  act  of  1903.  vali- 
dating tax  certificates  and  deeds,  operated  to 
make  good  the  tax  deed  as  of  the  date  it  was 
made,  and  cured  defective  proceedings  prior 
thereto. 

Appeal  from  Snperlor  Court  Kern  County; 
J.  W.  Mahon,  Judge. 

Action  by  0ns  Schamblln  against  T.  A. 
Means  and  others.  From  a  Judgment  for  de- 
fendants and  from  an  order  denying  a  motion 
for  a  new  trial,  plaintiff  appeals.   Affirmed. 
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W.  W.  Kaye,  for  appellant  Chas.  N. 
Sears    (O.    B.    Carter,    amlcas    curise),    for 

respondents. 

TAGGART,  J.  This  is  an  action  to  quiet 
title.  Defendant  relied  upon  a  deed  from  the 
state  of  California.  The  only  title  of  the 
state  to  the  property  in  dispute  was  vested 
by  tax  sale  and  deed.  The  deeds  and  tax 
sales  were  held  valid,  and  judgment  was  In 
favor  of  defendant.  Plaintiff  appeals  from 
the  Judgment,  and  from  an  order  denying  his 
motion  for  a  new  trial. 

Appellant  contends  that  the  deed  from  the 
tax  collector  to  the  state  Is  void  because  (1) 
It  does  not  recite  the  amount  for  which  the 
property  was  sold;  (2)  it  does  not  recite 
when  the  right  of  redemption  expired;  (3) 
It  does  not  correctly  recite  the  date  of  sale; 
(4)  it  Incorrectly  recites  that  the  time  for 
redemption  had  expired;  and  (5)  it  was  is- 
sued before  the  expiration  of  the  time  for  re- 
demption. The  validity  of  the  deed  from  the 
state  to  defendant  is  also  assailed  on  the 
grounds  that  It  was  Issued  before  a  valid 
deed  to  the  state  had  been  tiled  with  the  con- 
troller as  required  by  section  3897,  Pol.  Code, 
and  It  Is  not  executed  in  accordance  with  the 
provisions  of  section  14,  art.  5,  of  the  Con- 
stitution of  the  state.  The  questions  raised 
on  this  appeal  are  all  substantially  answered 
by  the  opinions  of  the  Supreme  Court  In  the 
case  of  Balrd  v.  Monroe  (Cal.)  88  Pac.  352,  and 
the  recent  cases  citing  and  approving  that 
case.  Carter  v.  Osbom  (Cal.)  89  Pac.  608; 
Fox  V.  Wright,  (Cal.)  91  Pac.  1005;  Fox  v. 
Townsend  (Cal.)  91  Pat  1007;  BanlE  of  Le- 
moore  v.  Fulgham  (Cal.)  90  Pac.  936. 

It  is  contended,  further,  by  appellant  that 
the  validating  act  of  1903  does  not  apply  to 
the  tax  deed  in  this  case,  because  it  appears 
upon  the  face  of  the  tax  deed  that  "five  years 
have  not  elapsed  between  the  date  of  sale 
of  the  property  to  the  state  for  nonpayment 
of  taxes  and  the  date  of  the  execution  of  such 
deed."  The  tax  deed  Is  dated  June  28,  1901, 
and  contains  the  following  recital:  "And, 
whereas,  the  certificate  stated  that,  unless 
the  said  real  estate  was  redeemed  within  five 
years  from  the  date  of  the  sale  to  the  state, 
the  purchaser  thereof  would  be  entitled  to  a 
deed  thereof,  on  the  27th  day  of  June,  1901, 
that  said  certificate  of  sale  bears  date  the 
22d  day  of  August,  1896,  the  day  of  said 
sale."  The  certificate  of  sale  is  dated  August 
22,  1896,  and  certifies  that  the  sale  of  the 
property  was  made  "on  the  27th  day  of  June, 
1896,"  and  that  "the  purchaser  thereof  will 
be  entitled  to  a  deed  thereof,  on  the  27tb  day 
of  June,  1901."  Sections  3776  and  3777  of 
the  Political  Code,  which  provide  for  the  ex- 
ecution and  recordation  of  a  certificate  of 
sale  for  taxes,  were  not  in  force  at  the  time 
of  making  of  the  sale  here  under  considera- 
tion. Those  sections  were  repealed  on  Feb- 
ruary 25,  1895  (St.  1895,  p.  19,  c.  11),  and 
re-enacted  April  1,  1897  (St  1897,  p.  432,  c. 


267),  In  an  amended  form.  An  attempt  to 
amend  these  sections  after  their  repeal  in 
1895  at  the  same  session  of  the  Legislature 
(St  1805,  pp.  327,  328,  c.  218)  was  ineffect- 
ive. In  so,  far,  then,  as  the  objection  rests 
upon  the  certificate  of  sale,  it  may  be  disre- 
garded (Carter  v.  Osbom,  supra),  and  it  be- 
comes immaterial  when  the  certificate  of  sale 
was  made,  whether  upon  the  date  of  sale  or 
at  some  other  time.  Any  ambiguity  in  the 
recital  in  the  deed  of  what  the  certificate  of 
sale  contained  or  stated  was  also  immaterial. 
As  the  law  did  not  require  a  certificate  of 
sale  at  all,  the  provision  that  the  recitals  in 
the  certificate  should  be  embodied  in  the  deed 
became  inoperative  and  a  compliance  there- 
with unnecessary.  Pox  v.  Townsend,  supra. 
This  ambiguity  eliminated,  there  is  no  doubt 
as  to  the  ajipltcation  of  the  act  of  1903  to  the 
tax  deed  here  under  consideration.  It  was 
made  on  the  28tb  day  of  June,  1901,  and 
shows  by  Its  recitals  that  the  tax  sale  was 
made  on  June  27,  1896,  and  the  finding  of  the 
court  Is  that  five  years  had  elapsed  between 
the  date  of  sale  and  the  date  of  the  execution 
of  the  deed.  All  of  the  objections  to  the 
validity  of  the  tax  deed  may  therefore  be 
summarily  disposed  of  in  favor  of  respondent 
on  the  authority  of  the  cases  cited  above,  and 
applying  the  act  of  1903  to  that  deed. 

Appellant  contends  that  the  cases  mention- 
ed do  not  cover  all  the  objections  made  to 
respondents'  title ;  that  admitting  that  their 
application  to  the  case  at  bar  disposes  of  the 
questions  of  the  validity  of  the  deed  to  the 
state,  and  the  constitutionality  of  the  act 
empowering  the  tax  collector  to  execute,  In 
the  name  of  the  state,  deeds  conveying  prop- 
erty acquired  by  the  state  in  the  enforce- 
ment of  the  revenue  laws,  there  Is  another 
question  necessary  for  this  court  to  deter- 
mine before  It  can  afiirm  the  Judgment  of  the 
lower  court  that  was  not  decided  by  the 
cases  cited  nor  either  of  them.  Appellant's 
position,  stated  in  full,  is  as  follows:  The 
property  was  sold  to  the  state  June  27,  1886, 
the  deed  to  the  state  was  made  June  28, 
1901,  the  deed  from  the  state  to  defendant 
bears  date  January  14,  1902,  and  the  validat- 
ing act  which  took  effect  immediately,  was 
approved  February  28,  1903.  The  act  pur- 
ports to  confirm,  validate,  and  legalize  the 
tax  certificates  and  deeds  to  the  state  only. 
At  the  time  the  deed  was  made  from  the 
state  to  defendant  the  defective  tax  pro- 
ceeding had  not  been  cured  and  the  deed  of 
January  14,  1902,  could  and  did  convey  such 
title,  and  only  such  title,  as  the  state  tbea 
had  to  the  property  in  question;  that  any 
additional  title  acquired  by  the  state  by 
virtue  of  the  act  of  1903  did  not  feed  the 
void  title  acquired  by  the  defendant  by  the 
deed  from  the  state.  In  none  of  the  cases 
cited  was  this  question  directly  presented 
and  urged.  In  the  case  of  Balrd  v.  Monroe 
It  appears  from  the  language  of  the  opinion 
that  it  was  expressly  admitted  that  the  de- 
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fendant  regnlarly  succeeded  to  whatever  ti- 
tle tbe  state  acquired  by  virtue  of  the  tax 
proceedings.  From  the  opinion  in  this  case 
we  derive  the  principles  upon  and  the  rules 
by  which  the  Supreme  Court  considered  the 
act  in  question.  It  Is  said  of  the  act  of  1903: 
"It  is  essentially  a  curative  act,  intended  to 
give  effect  to  past  acts  or  transactions  which 
are  Ineffective  because  of  neglect  to  comply 
with  some  requirement  of  law."  It  was  In- 
tended to  operate  retroactively.  89  Pac.  354. 
Again :  "At  the  time  of  the  execution  of  the 
deed,  the  five  years  from  the  date  of  sale 
within  which  the  owner  had  the  absolute 
right  of  redemption  having  expired  (section 
3780,  Pol.  Code),  the  state  was  entitled  to  the 
deed  from  the  tax  collector,  and  It  was  then 
the  duty  of  the  tax  collector  to  execute  such 
deed  in  the  manner  prescribed  by  law.  The 
state  was  then  equitably  the  owner  of  the 
property.  [The  italics  are  ours.]  *  • 
The  deed  to  the  state  provided  for  by  the 
statute,  though  designated  a  'deed,'  Is  noth- 
ing more.  In  effect,  than  formal  written  evi- 
dence of  the  various  facts  essential  to  vest 
the  property  in  the  state.  •  ♦  ♦  It  Is  the 
evidence,  primary  in  some  particulars,  and 
conclusive  In  others,  of  those  facts  from 
which  the  vesting  of  the  title  to  the  property 
in  the  state  necessarily  follows  as  a  matter 
of  law,  and  prima  facie  operates  as  a  muni- 
ment of  title.  Political  Code,  §§  3786,  3787.' 
Page  355.  In  other  words,  given  a  valid  as- 
sessment of  bis  property  and  a  reasonable 
opportunity  to  pay  his  taxes,  it  is  the  duty 
of  the  property  owner  to  do  so.  Failing  to 
do  this  for  five  years  after  a  sale  in  accord- 
ance with  the  statute  has  t>een  made,  his 
property  passes  to  the  state.  The  recitals 
in  the  deed  are  but  evidence  that  the  steps 
provided  by  law  have  been  followed,  and  it 
Is  the  acts  themselves  which  vest  the  title  in 
the  state.  From  the  opinion  in  Fox  v. 
Wright,  91  Pac.  1005,  we  quote :  "At  the  end 
of  this  five  years  the  deed  to  the  state  is 
made,  and  the  title  of  the  state  becomes  ab- 
solute. •  •  •  We  are  unable  to  see  why 
the  state  may  not  obtain  a  title  free  from  all 
equities  in  the  former  owner  at  the  expira- 
tion of  five  years  as  may  a  private  citizen 
after  foreclosure  upon  the  mortgage  when 
the  period  of  redemption  following  such  fore 
closure  has  passed."  In  Fox  v.  Townsend. 
91  Pac.  578,  it  is  said:  "No  reason  is  dis- 
cernible why  the  state,  like  a  private  in- 
dividual, may  not  obtain  a  proper  correction 
deed  for  the  betterment  of  the  tide  to  prop- 
erty which  it  has  conveyed,  and,  if  this  be 
dune  after  conveyance,  why,  as  in  the  case  of 
an  individual,  it  should  not  serve  to  perfect 
the  title  granted."  It  seems  to  us  the  cases 
mentioned  fully  cover  the  question,  and  that 
no  further  authorities  need  be  cited  to  show 
that  the  curative  act  operated  to  malce 
good  the  tax  deed  as  of  the  date  it  was  made. 
The  state,  at  the  end  of  the  five-year  period 
of  redempMon,  acquired  an  absolute  title  to 


the  property  by  a  deed  which  was  subse- 
quently confirmed  and  made  valid.  There 
was  no  right  or  property  taken  away  from 
the  appellant  or  his  predecessor  in  title,  as 
the  absolute  right  of  redemption  expired  at 
the  end  of  the  five-year  period.  Taking  the 
view,  however,  that  the  curative  act  operated 
to  make  good  only  the  title  to  the  state  as  of 
the  date  of  its  passage,  such  additionally  ac- 
quired title  went  to  feed  and  validate  the 
title  of  defendant. 

Judgment   and   order   appealed   from    are 
afllrmed. 

We  concur:   ALLEN,  P.  J.;   SHAW,  J. 


KAW   CITY   MILL   &   ELEVATOR   CO.   t. 

PURCELL  MILL  &  ELEVATOR  CO. 

(Supreme   Court  of  Oklahoma.    Sept.  5,  1907. 

Rehearine  Denied  Oct.  12,  1907.) 

Sale — Acceptance  of  Offeb. 

An  offer  of  sale  of  personal  property  and 
its  acceptance  must  receive  a  reasonable  con- 
struction, and  the  proposer  is  bound  by  its  ac- 
ceptance in  that  sense.  Immaterial  variances 
between  the  offer  and  its  acceptance  will  bd 
disregarded. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dir. 
vol.  43,  Sales,  §  42.] 

(Syllabus  by  the  Court.) 

Error  from  Probate  C!ourt,  Kay  County; 
R.   L.   Howsley,  Judge. 

Action  by  the  Purcell  Mill  &  Elevator  Com- 
pany against  the  Kaw  City  Mill  &  Elevator 
Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

J.  F.  King,  for  plaintiff  In  error.  Sam  K. 
Sullivan,  for  defendant  in  error. 

HAINER,  J.  This  was  an  action  brought 
by  the  defendant  in  error,  plaintiff  in  the 
court  below,  against  the  Kaw  City  Mill  & 
Elevator  Company,  to  recover  damages  for 
the  nonperformance  of  a  contract  alleged  to 
have  been  entered  into  between  said  parties 
for  the  purchase  of  a  quantity  of  corn  for  a 
stipulated  price.  From  a  Judgment  for  the 
plaintiff  in  the  court  below,  the  defendant 
appeals. 

There  Is  but  one  question  for  determination 
by  this  court,  and  that  is  whether  the  facts, 
as  shown  by  the  evidence,  were  such  as  to 
constitute  a  contract  between  the  parties.  The 
evidence  upon  this  point  is  presented  by  an 
agreed  statement  of  facts,  which  is  as  fol- 
lows: "It  is  hereby  stipulated  and  agreed 
by  and  between  the  said  plaintiff  and  the  said 
defendant,  as  facts  in  said  cause:  That  on 
the  11th  day  of  January,  1904,  the  said  plain- 
tiff sent  the  following  telegram  from  its  place 
of  business  in  Purcell,  I.  T.,  to  the  defendant, 
which  was  delivered  to  said  defendant,  in  due 
course  at  its  place  of  business  in  Kaw,  Okl., 
on  that  date:  'Purcell,  I.  T.,  Jan.  11,  190i. 
To  Kaw  City  M.  &  E.  Co.,  Kaw  City,  O.  T. 
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Accept  affright  mixed  chronic  basis  Kaw 
rush  same  forward  conflrin.  Parcell  Mill  Sc 
Elevator  Co.'  And  which  telegram  was  In 
what  Is  known  as  'Robinnon's  Code,'  used 
among  grain  men  and  elevators,  and  Inter- 
preted into  the  English  language  Is  as  fol- 
lows: 'Accept  four  cars,  mixed  ear  corn 
34%  cts.  per  bu.,  basis  Kaw,  rush  same  for- 
ward, confirm.'  That  the  words  'basis  Kaw,' 
In  this  telegram,  mean  that  the  plaintiff 
will  pay  freight  on  said  com  equal  in  amount 
to  the  freight  thereon  from  Kaw,  Okl.,  re- 
gardless of  where  said  corn  might  be  shipped 
from.  That  on  the  same  date,  and  upon  re- 
ceipt of  said  telegram  by  it,  and  in  reply 
thereto,  a  telegram  was  sent  by  the  defend- 
ant to  the  plaintiff  In  the  same  code,  a  copy 
of  which  is  as  follows:  'Kaw  City,  Jan.  11, 
1904.  To  Purcell  M.  &  E.  Co.,  Parcell :  Con- 
firm affright,  ear  corn,  cbeonic  f.  o.  b.  Bur- 
bank.  Kaw  City  M.  &  B.  Co.'  Which  tele- 
gram was  on  the  same  date  received  by  plain- 
tiff, and  which  being  Interpreted  is  as  fol- 
lows: 'Confirm,  four  cars  ear  corn  34V>  cents 
per  bu.  f.  0.  b.  Burbank.'  That  immediately 
on  the  sending  of  said  telegram  by  plaintiff, 
and  on  the  same  day,  the  plaintiff  wrote  to 
the  defendant  the  following  letter:   'Purcell, 

I.  T.,  Jan.  11,  1904.  Kaw  City  Mill  &  Ele. 
Co.,  Kaw  City,  Okla.— Gentlemen :  We  are 
in  receipt  of  message  from  our  Mr.  Orme, 
stating  you  offer  us  four  cars  mixed  corn 
at  34'4^.  We  wired  you  In  reply:  "'Accept 
four  cars  mixed  ear  at  34%(^,  basis  Kaw 
rush  same  forward."  If  you  can  get  thlt 
com  from  your  Burbank  station,  it  will  suit 
us  Just  as  well.  Please  let  same  come  for 
ward,  as  we  are  needing  it  badly.  Kespect 
fully,  Purcell  Mill  &  Elevator  Co.'  Which  let 
ter  was  duly  sealed  up  and  addressed  to  de 
fendant  at  Kaw,  Okl.,  its  place  of  business 
and  deposited  on  tliat  date  by  plaintiff  in  tbr 
post  ofllce  at  Purcell,  I.  T.,  i>ostage  prepaid 
and  received  in  due  course  of  mall  by  the 
defendant.  That  immediately  on  the  send- 
ing of  said  telegram  by  defendant,  on  the 
same  day,  to  wit,  January  11,  1904,  the  said 
defendant  wrote  to  said  plaintiff  the  fol- 
lowing letter:    'Kaw   City,   Oklahoma,   Jan. 

II,  1904.  Purcell  Mill  &  Ele.  Co.,  Purcell, 
I.  T. — Gents:  We  have  your  account  sales 
for  cars  as  foUows:  20,331,  31,012  and  11,- 
494.  But  you  leave  out  cars  No.  1,172  and 
10,340,  former  shipped  Dec.  12,  latter  Dec. 
22,  and  both  prior  to  the  11,494,  which  was 
shipped  Dec.  30.  Please  look  this  matter  up. 
These  are  the  first  cars  we  have  bad  run 
short.  We  now  have  a  new  pair  of  Hopper 
scales,  and  will  have  a  iMsitive  check  it 
future,  but  as  a  rule  in  the  past  returns  have 
shown  fron*  10  to  35  bu.  overrun.  We  wired 
yon  in  reply  to  yours  of  to-day,  confirming  f. 
o.  b.  Burbank.  While  I  think  rate  is  the 
same,  still  I  will  not  guarantee  Kaw  rate. 
Tariffs  for  Burbank  are  not  thoroughly  set- 
tlo<l.  If  yo»'  do  not  want  the  four  cars  that 
way,  wire  at  once  on  receipt  of  this.    Tours, 


Kaw  City  Mill  &  Ele.  Co.'  Which  letter  de- 
fendant sealed  up,  and  addressed  the  same  to 
said  plaintiff  at  Purcell,  I.  T.,  its  place  of 
business,  and  deposited  the  same  on  said 
date,  postage  prepaid,  in  the  post  ofiice  at 
Kaw,  Okl.,  and  which  letter  plaintiff  re- 
ceived in  due  course  of  mail.  That  on  Janu- 
ary 20,  1904,  the  said  defendant  wrote  to  the 
plaintiff,  the  following  letter:  'Kaw  City, 
Oklahoma,  Jan.  20,  1904.  Purcell  Mill  & 
Elev.  Co.,  Purcell.  I.  T.— Gents:  We  had 
your  wire  of  the  19th  offering  37^  for  com; 
also  have  your  letter  of  the  19th  before  me 
Just  now.  Your  price  is  not  in  line  at  pres- 
ent, so  can't  sell  you  any.  You  speak  of  us 
wiring  when  we  have  corn-  W^e  have  com 
all  the  time,  when  prices  are  in  line.  The 
four  cars  ear  frwn  Burbank  we  have  as  yet 
been  unable  to  get  cars.  We  have  one  that 
we  expect  to  be  able  to  get  out  in  a  day  or 
two  and  will  have  others  follow  as  quickly 
as  we  can.  Yours  truly,  Kaw  City  Mill  & 
Elevator  Co.,  by  H.  B.  Guy.'  And  on  said 
date  sealed  said  letter  up  and  addressed  the 
same  to  the  plaintiff  at  Purcell,  I  T.,  and 
deposited  the  same,  postage  prepaid,  in  the 
post  ofllce  at  Kaw,  Okl.,  which  was  received 
by  plaintiff  in  due  course  of  mail." 

We  think  the  trial  court  was  fully  Justified 
in  holding  that  the  telegrams  and  letters, 
as  shown  by  the  agreed  statement  of  facts, 
tonstituted  a  contract  of  sale,  and  that  no 
other  reasonable  construction  could  be  plac- 
ed upon  the  Intent  of  the  parties.  The  rule  is 
clearly  stated  in  24  Am.  &  E.  Bnc.  Law  (2d 
Ed.)  ia32,  where  it  is  said:  "Immaterial 
variances  between  the  offer  and  its  accept- 
ance may  be  disregarded.  An  offer  must  re- 
ceive a  reasonable  construction,  and  the 
proposer  is  bound  by  its  acceptance  in  that 
sense."  We  have  carefully  examined  the 
authorities  cited  by  plaintiff  in  error  upon 
which  a  reversal  is  asked.  These  authorities 
undoubtedly  correctly  state  the  law,  hut  they 
are  not  applicable  to  the  facts  of  this  case. 
The  undisputed  testimony,  in  our  opinion, 
shows  that  there  was  an  absolute  and  uncon- 
ditional acceptance  by  the  plaintiff  in  error, 
and  the  subsequent  letters  of  the  plaintiff  in 
error  clearly  indicate  an  intention  upon  Its 
part  to  comply  with  the  contract;  and  we  are 
unable  to  perceive  on  what  theory  It  failed 
to  perform  the  contract,  unless  it  was  on  ac- 
count of  the  fact  that  the  price  of  corn  had 
advanced  between  the  time  of  the  acceptance 
of  the  proposition  and  the  time  that  cars 
could  be  secured  in  which  to  make  the  ship- 
ment We  think  this  is  a  clear  case  of  the 
breach  of  a  Just,  valid,  and  binding  obligation, 
and  that  the  defendant  in  error  was  entitled 
to  recover  such  damages  as  it  sustained  by 
reason  of  the  nonperformance  of  the  con- 
tract. 

There  Is  no  merit  in  the  contention  of  the 
plaintiff  in  error,  and  the  Judgment  of  the 
court  below  is  affirmed.  All  the  Justices  cou- 
cun-ing,  except  IRWIN,  J.,  absent 
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STEUDLB  et  al.  y.  TBRRITORT. 
(Supreme  Court  of  Oklahoma.    Sept.  20,  1907.) 

1.  Cbivinai,  TiAW— Dismissal  as  to  One  De- 
fendant—Waiver OP  Objection. 

Where  two  or  more  persons  are  included  in 
the  saiDe  indictment,  the  court  may,  at  the  re- 
quest of  the  county  attorney,  dismiss  as  to  any 
defendant  for  the  purpose  of  making  him  a  wit- 
ness at  any  time  in  the  tri-jl  before  the  defend- 
ants have  KOne  into  the  defense :  and  where  this 
is  done  after  the  jury  are  impaneled  and  sworn 
to  try  the  case  against  all  the  defendants,  and 
where  the  other  defendants  make  no  objection 
and  save  no  exceptions,  the  game  cannot  be  as- 
signed as  error  in  the  Supreme  Court. 

2.  Same— Correction  of  Verdict. 

Where  a  jury  in  a  criminal  case  have  been 
ordered  by  the  court  in  case  they  agree  upon  a 
verdict  during  the  recess  of  the  court  to  have 
the  verdict  so  agreed  upon  signed  by  their 
foreman,  sealed  io  %a  envelope  and  delivered  to 
the  foreman,  and  tnen  are  allowed  to  separate 
to  meet  at  the  convening  of  court  at  their  jury 
rooms,  and  where  the  jury  do  so  agree  upon  a 
verdict,  and  separate  and  at  the  next  convening 
of  court  bring^  In  a  sealed  verdict,  which,  on 
being  opened,  is  found  defective  for  the  reason 
that  it  does  not  name  the  particular  defendants 
found  to  be  guilty,  and  where  the  court  has 
ordered  the  jury  to  retire  and  correct  their 
verdict  by  inserting  the  names  of  such  defend- 
ants as  they  find  guilty,  and  the  jury  do  ca 
retire  and  correct  their  verdict  and  return  the 
same  into  court,  such  action  of  the  court  does 
not  constitute  reversible  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  i  2112.] 

3.  Same— Review  on  Appeal. 

Where  there  is  evidence  which  reasonably 
tends  to  support  the  verdict  of  the  jury,  and 
such  verdict  is  sustained  by  the  court  in  refus- 
ing to  grant  a  new  trial,  this  court  will  not 
reverse  the  case  on  a  question  of  fact. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §  3084.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Washita  Coun- 
ty;   before  Justice  .Tames  K.  Beauchamp. 

0.<far  Steudle  and  Charles  Stcudle  were 
convicted  of  larceny,  and  bring  error.  Af- 
firmed. 

At  the  October  term,  1905,  of  the  district 
court  of  Washita  county,  Oklahoma  Terri- 
tory, a  Joint  indictment  was  returned  against 
George  Ilysaw,  Oscar  Steudle,  John  Steudle, 
and  Charlie  Steudle,  charging  tbem  with 
the  larceny  of  two  domestic  animals.  The 
defendants  were  arrested  and  arraigned  un- 
der this  indictment  on  the  1st  day  of  Novem- 
ber, 1905.  and  then  entered  their  plea  of  not 
guilty.  On  the  ISth  day  of  April,  1906,  this 
case  came  on  for  trial  under  said  Indict- 
ment, the  territory  and  defendant  announ- 
cing ready  for  trial.  After  the  Jury  had  been 
selected  and  sworn  to  try  the  case,  the  de- 
fendant George  Hysaw  was  discharged  from 
the  indictment  that  he  might  be  used  as  a 
witness  for  the  territory.  Upon  hearing  the 
evidence  adduced  by  the  territory,  the  de- 
fendants offering  none,  the  Jury  retired  to 
consider  of  their  verdict,  under  instructions 
from  the  court  that,  should  a  verdict  be 
found  by  them  during  the  hour  of  adjourn- 


ment, such  verdict  should  be  signed  by  tbe 
foreman  and  sealed  up  and  delivered  to  the 
foreman,  afto:  which  the  Jury  could  separate 
until  the  reconvening  of  court  at  whidi  time 
the  Juiy  should  reassemble  and  return  their 
verdict  into  court  at  9  o'clock  a.  m.  April 
19,  1906.  The  Jury  arrived  at  a  verdict  dar- 
ing adjournment  and  separated,  and  return- 
ed a  verdict  at  9  o'clock  a.  m.  on  the  19Ui  of 
April,  finding  the  defendants  guilty  as  charg- 
ed, but  not  specifying  which  of  the  defend- 
ants were  found  guilty.  The  trial  Judge 
then  ordered  the  Jury  to  again  retire  and  say 
by  their  verdict  which  of  the  defendants  tbey 
find  guilty,  and  the  Jury  again  retired,  and 
returned  into  court  their  verdict  finding  tbe 
defendants,  Oscar  Steudle,  John  Steudle,  and 
Charlie  Steudle,  guilty  as  charged  in  the  in- 
dictment Motion  for  new  trial  was  filed 
and,  ui>on  hearing,  the  motion  was  sustained 
as  to  the  defendant  John  Steudle,  and  over- 
ruled as  to  Oscar  Steudle  and  Charles  Steu- 
dle. Judgment  and  sentence  was  prououuc(>:l 
upon  tbe  defendants  Oscar  Steudle  and 
Charles  Steudle,  to  which  exceptions  wt-re 
saved,  and  the  case  is  brought  here  for  re- 
view. 

S.  C  Masslngale,  J.  A.  Duff,  and  L.  R 
Shean,  for  plaintiffs  in  error.  W.  O.  Crom- 
well, Atty.  Gen.,  Don  a  Smith,  and  J.  IL 
Cline,  for  the  Territory. 

IRWIN,  J.  (after  stating  the  facts  as 
above).  The  first  assignment  of  error  is 
the  court  erred  In  directing  the  defendant 
George  Ilysaw  to  be  discharged  from  the  in- 
dictment on  the  application  of  the  county 
attorney  for  the  purpose  of  using  him,  the 
said  George  Hysaw,  as  a  witness  for  the  ter- 
ritory, after  the  Jury  had  been  Impaneled 
and  sworn  to  try  the  case  against  all  of  said 
defendants,  under  one  Joint  Indictment  As 
to  this  assignment  of  error,  tbe  record  shows 
the  following  facts  (pages  9  and  10  of  tbe 
record):  "County  Attorney:  We  desire  to 
dismiss  this  case  as  to  George  Hysaw,  one 
of  the  defendants.  The  Court :  What  is  the 
purpose  of  that?  County  Attorney:  We  de- 
sire to  use  him  as  a  witness.  Mr.  Massln- 
gale: I  would  like  an  expression  from  the 
county  attorney  as  to  the  effect  now  of  this 
dismissal.  I  understand  under  the  statutes 
that  the  rule  is  where  there  is  a  Joint  indict- 
ment under  certain  circumstances  the  connty 
attorney  might  dismiss  as  to  one  defendant 
for  the  purpose  of  using  him  as  a  witness. 
Tbe  Court:  I  understand  that  Is  what  he 
wants;  that  Is  what  he  stated,  to  use  bim 
as  a  witness.  Mr.  Masslngale:  That  dismis- 
sal is  an  acquittal.  The  Court :  Yea,  sir ;  the 
defendant  Hysaw  Is  discharged."  Now.  no 
excei)tIons  of  any  kind  or  character  were 
saved  to  this  ruling  of  the  court  and.  from 
the  foregoing  colloquy  between  tlie  county 
attorney,  the  attorney  for  the  defendants, 
and  the  court.  It  would  reasonably  be  infer- 
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red  that  this  ruling  of  the  court  was  entire- 
ly satisfactory.  We  think  the  dismissal  was 
dearly  within  the  power  of  the  court,  and 
was  not  error,  but  whether  error  or  not  it 
was  not  excepted  to  and  exceptions  were  not 
saved,  and  it  is  not  presented  to  this  court 
in  such  a  way  that  error  could  be  assigned 
on  it. 

The  second  assignment  of  error  is  that  aft* 
er  the  jury  had  returned  into  court  a  sealed 
verdict  finding  the  defendants,  not  naming 
them,  guilty  as  charged,  it  was  error  on  the 
part  of  the  court  to  have  the  Jury  retire  to 
their  Jury  room  and  find  a  verdict  naming 
the  defendants  found  guilty.  Section  6530, 
p.  1237,  Wilson's  Rev.  &  Ann.  St  1903,  pro- 
vides that  the  court  may  order  the  Jury  to 
seal  up  their  verdict  where  they  agree  on  a 
verdict  during  a  temporary  vacation  of  the 
court,  and  that  they  shall  return  their  ver- 
dict Into  court  at  the  next  convening  of  court, 
and  also  provides  that  they  may  separate  aft- 
er so  signing  and  sealing  their  verdict.  Sec- 
tion 55Sea,  p.  1239,  Wilson's  Rev.  &  Ann.  St. 
1903,  provides:  "If  the  Jury  render  a  ver- 
dict not  in  form,  the  court  may,  with  proper 
instructions  as  to  tbe  law,  direct  them  to 
reconsider  It.  •  *  •"  This  verdict  as  first 
returned  by  the  Jury  found  all  of  the  de- 
fendants guilty  as  charged  In  the  Indictment. 
Tills,  of  course,  could  not  apply  to  the  de- 
fendant Hysnw,  wlio  had  been,  by  order  of 
the  court,  previously  dismissed  out  of  the 
case,  but  It  necessarily  found  all  the  other 
defendants  guilty  as  charged  in  the  Indict- 
ment The  failure  to  insert  the  specific 
names  of  the  particular  defendants  in  the 
verdict  could  at  best  have  been  only  an  irreg- 
Qlarity.  It  could  only  render  the  verdict 
defective  in  form,  and  we  think  it  was  clear- 
ly within  the  province  of  the  court  to  order 
the  Jury  to  retire  and  correct  their  verdict 
and  the  inserting  of  the  particular  names 
could  have  worked  no  hardship  to  either  of 
the  defendants,  and  is  not  such  an  error,  if 
error  at  all,  upon  which  a  reversal  could  be 
predicated. 

Tbe  only  remaining  assignment  of  error 
is  that  the  court  erred  in  refusing  to  grant 
the  defendants  Oscar  Steudle  and  Charles 
Steudle  a  new  trial  for  the  reason  that  the 
evidence  was  not  sufficient  to  warrant  their 
conviction.  We  have  examined  tbe  entire 
record,  and  we  think  there  Is  ample  and 
sufficient  evidence  to  sustain  the  finding  of 
the  Jury,  and  under  the  well-recognized  rule 
In  this  court  tbiat,  where  there  Is  evidence 
reasonably  tending  to  support  tbe  finding  of 
tbe  jury,  this  court  will  not  disturb  or  re- 
verse tbe  case  on  a  question  of  fact 

Having  examined  the  entire  record,  and 
finding  no  error  therein,  the  judgment  of  the 
district  court  is  afilrmed.  with  directions  to 
the  sheriff  of  Washita  county  to  proce«?d  with 
the  enforcement  of  the  judgment  and  sen- 
tence of  the  district  court. 

All   the  Justices  foucurrin«,   except  PAN- 
COAST  .and  (JAUIiEU,  JJ.,  absent 
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TEST  Olli  CO.  V.  LA  TOURETTB  et  ftl. 
(Supreme  Court  of  Oklahoma.    Sept.  5,   1907.) 

1.  CovBNAKTS—CoNSTKtrcTioN— Restrictions. 

Restrictions  and  prohibitions  of  the  use  of 
real  property  are  not  favored  in  tbe  law,  and 
the  terms  of  such  covenants  will  not  be  en- 
larged by  implication,  but  confined  to  their  ac- 
cepted usage  and  the  clear  intention  of  the  par- 
ties expressed  therein. 

2.  Sahb. 

Tbe  intention  of  the  parties,  being  clearly 
expressed  in  the  terms  of  a  covenant  to  prohibit 
the  drilling  of  oil  and  gas  wells  upon  a  certain 
tract  Id  all  deeds  for  the  conveyance  of  any  and 
all  portions  thereof,  will  not  be  enlarged  by 
imprication  to  include  the  prohibition  in  a  lease 
on  said  tract 

3.  Same— Deed— Lease. 

The  following  covenant  in  an  oil  and  gas 
lease,  being  a  restriction  upon  the  alienation  of 
the  land  and  clearly  expressing  the  intention  of 
the  parties,  will  be  strictly  construed:  "Said 
first  parties  hereby  further  agree  that  they  will 
in  and  by  any  deed  hereafter  executed  by  them 
or  either  of  them  for  any  part  of  said  'La 
Tourette's  second  addition'  to  said  town  of 
Cleveland  prohibit  any  drilling  for  oil  or  gas 
on  any  land  so  hereafter  conveyed  in  said  'sec- 
ond addition.' "  Held,  that  the  general  usage 
and  acceptation  of  the  term  "deed,"  in  the  above 
clause,  clearly  expressing  the  Intention  of  the 
parties,  did  not  mclude  "lease,"  and  thereby 
prohibit  the  first  parties  from  leasing  said  tract 
for  the  purpose  of  drilling  oil  and  gas  wells 
thereon. 
(Syllabus  by  the  Oiurt) 

4.  Words  and  Phrases— "Deed." 

The  word  "deed,"  in  Its  common  usage  and 
acceptation,  undoubtedly  means  the  convey- 
ance of  real  estate,  and  a  deed  of  conveyance  is 
a  sealed  writing,  signed  by  the  party  to  be 
charged,  which  evidences  the  terms  of  the  con- 
tract between  the  parties  whereby  the  title  to 
real  property  is  transferred  from  one  to  the 
other,  and  this  is  the  more  usual,  though  some- 
what restricted,  meaning  of  the  word     deed." 

pEd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1919-1924;  vol.  8, 
p.  7630.] 

Error  from  District  Court,  Pawnee  County; 
before  Justice  Bayard  T.  Hainer. 

Action  by  the  Test  Oil  Company  against 
Isaac  v.  La  Tourette  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Afllrmed. 

George  &  Julian  and  Biddlson  &  Eagleton, 
for  plaintiff  In  error-  Somborger  &  Williams 
and  Wrlgbtsman  &  Diggs,  for  defendants  in 
error. 

GARBER,  J.  On  January  27,  1903,  the  de- 
fendants, Isaac  V.  La  Tourette  aud  wife,  ex- 
ecuted and  delivered  to  John  L.  Moran  what 
Is  commonly  known  and  designated  as  an  oil 
and  gas  lease  upon  a  certain  portion  of  the 
N.  W.  %  of  section  9,  In  township  21  N.  of 
range  8  E.  I.  M.,  which  tract,  so  far  as  the 
])artlcular  description  Is  relative  to  this  case, 
lies  immediately  east  of  tbe  east  Hue  of  what 
is  known  as  "La  Tourette's  second  addition 
to  the  town  of  Cleveland,"  in  Pawnee  coun- 
ty, Okl.  T.  (which  tract  hereafter  will  be  des- 
ignated as  "Second  addition").  On  the  6th 
day  of  March,  1905.  Moran  as.s!gued  Lis  lease 
to  the  plaintiff  herein,  tbe  Test  Oil  Company, 
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and  on  the  8th  day  of  March,  1005,  the  lease 
and  the  assignment  thereof  was  filed  for  rec- 
ord In  the  office  of  the  register  of  deeds  of 
Pawnee  county,  Oljl.  T.  On  the  8th  day  of 
March,  lOOCi,  La  Tourette  and  wife  executed 
and  delivered  a  second  oil  and  gas  lease  to 
8.  W.  Lawrence  covering  a  certain  tract  ly- 
ing immediately  west  of  the  east  line  of  Sec- 
ond addition,  excepting  certain  lots  previous- 
ly sold  by  La  Tourette,  but  which  are  not  ma- 
terial to  description  or  issue  In  this  case. 
Subsequently,  Lawrence  assigned  an  undivid- 
ed one-half  Interest  to  the  defendants  M.  M. 
and  S.  H.  Sornlwrger,  as  Somlwrger  &  Bro.. 
and  to  the  defendant  Slelrose  Oil  Company. 

The  following  diagram  fairly  represents  the 
location  of  the  lands  covere<l  by  the  leases 
of  the  respective  parties  to  this  controversy. 
In  so  far  as  they  are  Involved  In  this  cause: 
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The  boundary  line  between  the  tract  leased 
to  the  plaintiff  and  that  leased  to  the  def«id- 
nnts  is  the  east  line  of  Second  addition. 
Plaintiff's  lease  also  includes  a  small  tract  in 
the  northwest  corner  of  the  tract  designate*! 
as  defendants'  leasehold,  but  In  no  way  af- 
fects the  Issues  in  this  case. 

The  defendants  having  proceeded  to  drill 
wells  for  oil  and  gas  on  the  tract  of  land  cov- 
ered by  the  lease  known  as  Second  addition, 
the  plaintiff  brought  this  action  to  restrain 
and  enjoin  each  and  all  of  them  from  drilling 
or  attempting  to  drill  or  permitting  other 
persons,  companies,  or  corporations  to  drill 
any  oil  or  gas  wells  upon  said  tract,  excepting 
certain  lots  therein  described,  and  from  tak- 
ing or  marketing  any  oil  or  gas  from  any 
well  or  wells  that  may  have  been  drilled  by 
them,  other  persons,  companies,  or  coriwra- 
tious  under  and  by  virtue  of  any  right  'which 
said  defendants  may  have  obtained  to  said 
Second  addition,  alleging,  substantially,  that 
the  tract  known  as  Second  addition,  except- 
ing lots  therein  described,  was  so  situated 
with  reference  to  the  tract  covered  by  the 
lease  assigned  to  the  plaintiff  that.  If  any  oil 
or  gas  well  or  wells  were  drilled  thereon,  or 
oil  or  gas  taken  therefrom,  the  oil  and  gas 
would  be  drained  from  under  the  tract  cover- 
ed by  the  lease  assigned  to  the  plaintiff  to  its 
irreparable  Injury  and  damage,  and  that  up- 
on the  final  hearing  of  this  action  plaintiff 
asked  that  the  defendants  be  perpetu«'-!y  en- 
joined from  drilling  upon  said  tract  of  land; 
and  that  an  accounting  might  be  had  of  any 
and  all  damages  which  the  said  plaintiff  sus- 
tained by  reason  of  producing  gas  or  oil  wells 
which  the  defendants  may  have  drilled.  A 
temporary  restraining  order  granted  In  the 
probate  court,  on  motion  of  defendants,  was 
dissolved  in  the  district  court  upon  the 
ground  that  the  petition  did  not  state  facts 
sufficient  to  constitate  a  cause  of  action. 
From  the  Judgment  of  dissolution,  this  ap- 
peal was  taken- 

An  examination  of  the  petition  and  motion 
discloses  that  the  controversy  In  this  case  is 
waged  over  the  construction  of  plaintifTs 
lease,  and  the  validity  of  a  certain  clause 
therein.  For  perspicuity  and  intelligible  con- 
struction, we  incorporate  the  lease  entire, 
which  reads  as  follows,  omitting  acknowledg- 
ments, assignments,  and  recording  memoran- 
da thereon: 

"Oil  and  Gas  lieaae. 

"Agreement,  made  and  entered  Into  on  the 
27th  day  of  January,  A.  D.  19t>5.  by  and  bv- 
tween  Isaac  V.  La  Tourette  and  his  wife.  Ar- 
meda  H.  La  Tourette  of  the  town  of  Cleve- 
land, county  of  Pawnee  and  territory  of  Ok- 
lahoma, parties  of  the  first  part,  and  John 
L.  Moran,  of  Bartlesville,  In  the  Indian  Ter- 
ritory, party  of  the  second  part,  wltnesseth: 
That  the  said  parties  of  the  first  part  for 
and  In  consideration  of  the  sum  of  sixteen 
hundred  and  fifty  dollars  to  them  in  hand 
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well  and  truly  paid  by  the  said  party  of  the 
second  part,  the  receipt  of  which  Is  here- 
by acknowledged,  and  of  the  covenants  and 
aKreements  hereinafter  contained,  on  the  part 
of  the  said  party  of  the  second  part  to  be  paid, 
kept,  and  performed,  hare  granted,  demised, 
leased  and  let  and  by  these  presents,  do  grant, 
demise,  lease  and  let  unto  the  party  of  the  sec- 
ond part,  his  heirs,  executors,  administrators 
or  assigns,  for  the  sole  and  only  purpose  of 
mining  and  operating  for  oil  and  gas,  and  of 
laying  pipe  line  and  of  building  tanks,  stations 
and  structores  thereon,  to  take  care  of  said 
products  all  that  certain  tract  of  land  sit- 
uated In  Pawnee  county,  territory  of  Okla- 
homa, to  wit :  east  one-half  of  south  one-half 
of  northwest  quarter,  section  9,  township  21, 

range  8  east,  acres,  all  that  part  of 

the  west  half  of  the  south  half  of  the  north- 
west quarter  of  section  9,  township  21.  range 
8  east,  lying  north  of  La  Tourette's  addition 
to  the  said  town  of  Cleveland  and  east  of  La 
Tourette's  second  addition  to  said  town  of 
Cleveland,  and  a  tract  of  land  100  feet  north 
and  south  and  127  feet  east  and  west  lying 
in  the  northwest  comer  of  said  south  one- 
half  of  northwest  quarter  of  said  section  9, 

township  21,  range  8  east, acres.    It  is 

agreed  that  this  lease  shall  remain  in  force 
for  the  term  of  one  year  from  this  date,  and 
as  long  thereafter  as  the  above  described 
premises  shall  be  operated  for  tbe  purpose  of 
producing  oil  or  gas  or  so  long  as  oil  or  gas 
Is  produced  In  paying  quantities. 

'''In  consideration  of  the  premises  the 
said  party  of  the  second  part  covenants  and 
agrees:  (1)  To  deliver  to  the  credit  of  tbe 
first  party,  their  heirs,  assigns,  executors  and 
administrators,  free  of  cost  In  tbe  pipe  line 
to  which  tbe  wells  may  be  connected,  the 
eqnal  one-sixth  part  of  all  the  oil  produced 
and  saved  from  the  lea;Bed  premises;  (2)  to 
pay  one  hundred  dollars  per  year  for  the  gas 
from  each  and  every  well  drilled  on  said 
premises,  the  product  from  which  Is  marketed 
and  used  off  the  premises,  said  payment  to 
be  made  on  each  well  within  sixty  days  after 
commencing  to  tiae  the  gas  therefrom,  as 
aforesaid,  and  to  be  paid  yearly  thereafter 
while  the  gas  from  the  said  well  Is  used.  In 
case  gas  Is  found  In  marketable  quantities, 
parties  of  tbe  first  part  shall  have  gas  for 
domestic  purposes  free  by  making  their  own 
connection.  Second  party  covenants  and 
agrees  to  locate  all  wells  so  as  to  Interfere 
as  little  as  possible  with  the  cultivated  por- 
tion of  the  farm,  and  well  to  be  begun  on  said 
tract  above  described  as  100  by  127  feet  with- 
in thirty  days  after  the  well  now  being  drill- 
ed on  Jordan  lease  Is  completed.  And  fur- 
ther to  complete  a  well  for  oil  and  gas  on 
said  premises  within  ninety  days  from  the 
date  hereof  or  pay  at  the  rate  of  twenty-five 
dollars  In  advance  for  each  additional  thirty 
days  such  completion  Is  delayed  from  th'j 
time  above  mentioned  for  the  completion  of 
fvoh  well  until  a  well  Is  completed.  8ucb  pay- 
ment may  be  made  direct  to  the  lessors  or  by 


check  mailed  to  them  at  Cleveland,  Oklahoma 
Territory,  or  by  check  deposited  to  the  credit 
of  Isaac  V.  La  Tovu^tte  in  the  First  National 
Bank  in  said  town  of  Cleveland.  No  well  to 
be  drilled  on  said  land  nearer  the  section  line 
than  a  point  twenty-five  feet  from  the  west 
line  on  Breer  and  Anderson  lot.  Said  first 
parties  hereby  further  agree  that  they  will 
In  and  by  any  deed  hereafter  executed  by 
them  or  either  of  them,  for  any  part  of  said 
La  Tourette's  second  addition  to  said  town 
of  Cleveland,  prohibit  any  drilling  for  oil  or 
gas  on  any  land  so  hereafter  conveyed  In  said 
Second  addition.  It  is  agreed  that  tbe  said 
second  party  Is  to  have  sutflclent  water  from 
the  premises  to  run  all  necessary  machinery ; 
at  any  time  to  remove  all  machinery  and 
fixtures  placed  on  said  premises;  and  further 
upon  the  payment  of  one  dollar  at  any  time 
by  the  party  of  the  second  part,  his  heirs,  ex- 
ecutors, administrators  or  assigns,  to  tbe  par- 
ties of  tbe  first  part,  their  heirs  or  assigns, 
said  party  of  the  second  part,  bis  heirs,  ex- 
ecutors, administrators,  or  assigns,  shall  have 
the  right  to  stun-ender  this  lease  for  cease 
and  determine,  and  this  lease  become  abso- 
lutely null  and  void. 

"Witness  the  following  signatures  and 
seals. 

"Isaac  V.  LaTourette.  [Seal.] 

"Armeda   H.   LaTourette.     [Seal.] 
"John  L.  Morau.  [Seal.] 

"Witnesses:    Tom  George. 
"Julia  Rogers." 

An  examination  of  the  essential  conditions 
of  the  above  lease  discloses  that,  for  and  in 
consideration  of  the  payment  of  $1,650,  La 
Tourette  and  wife  leased  unto  Moran  or  his 
assigns  a  certain  tract  of  land  (not  Including 
any  part  of  Second  addition  leased  by  these 
defendants),  therein  described,  for  the  sole 
and  only  purpose  of  mining  and  operating 
for  oil  and  gas  and  of  laying  pipe  Ibies,  and 
of  building  tanks,  stations,  and  structures 
thereon  for  the  purpose  of  taking  care  of 
tbe  products.  Said  lease  was  for  the  period 
of  one  year  from  the  date  thereof,  and  there- 
after as  long  as  the  leased  premises  should 
be  operated  for  the  purpose  of  producing  oil 
or  gas,  or  as  long  as  oil  or  gas  was  produced 
thereon  In  paying  quantities.  An  additional 
consideration  to  tbe  lessor,  or  bis  assigns, 
was  tbe  delivery  In  tbe  pipe  line  to  which  the 
wells  might  be  connected  the  equal  of  one- 
sixth  of  all  the  oil  produced  and  saved  from 
"the  leased  premises,"  and  $100  per  year  from 
the  gas  from  each  and  every  well  drilled  on 
said  premises,  tbe  product  of  which  was 
marketable.  An  additional  rental  was  "suffi- 
cient gas  for  domestic  purposes  to  the  lessor. 
or  bis  assigns.  In  case  gas  was  found  in 
marketable  quantities."  Payment  of  $25  for 
each  additional  30  days,  after  a  certain  peri- 
od, was  stipulated  to  be  paid  "direct  to  the 
lessors,"  or  by  mailed  check,  or  deposit  In 
First  National  Bank  at  Cleveland.  Party 
of  the  second  part,  or  his  assigns,  reserved 
the  right  to  remove  all  their  machinery  and 
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fixtures,  and  upon  the  payment  of  |1  at 
any  time  to  "surrender  this  lease,  and  this 
lease  to  become  absolutely  null  and  void." 
Said  lease  contained  the  farther  covenant, 
and  the  one  upon  which  plaintiff  relies,  that 
"said  parties  hereby  further  agree  that  they 
will  In  and  by  any  deed  hereafter  executed 
by  them  or  either  of  them,  for  any  part  of 
the  said  La  Tourette's  second  addition  to 
said  town  of  Cleveland,  prohibit  any  drilling 
for  oil  or  gas  upon  any  land  so  hereinafter 
conveyed  in  said  Second  addition."  It  Is  not 
alleged  that  the  defendants  ever  trespassed 
npon  the  leased  land  of  the  plaintifT,  or 
that  they  ever  drilled,  or  attempted  to  drill, 
wells  thereon,  or  Interfered  In  any  way  with 
plaintiff's  possession.  Plaintiff  alleges,  how- 
ever, that  the  defendants  have  and  will  con- 
tinue to  drill  oil  and  gas  wells  upon  the 
tract  leased  to  the  defendants  and  known 
as  Second  addition,  and  bases  its  action  to 
enjoin  the  defendants  from  drilling  upon 
said  tract  upon  that  clause  in  their  lease 
containing  the  restriction  upon  the  aliena- 
tion of  any  portion  of  Second  addition  by 
deed,  and  proceed  upon  the  theory  that  It  is 
a  covenant  which  runs  with  the  land,  binding 
all  subsequent  purchasers  or  lessees,  and 
prohibits  lya  Tonrette  and  wife,  and  all  per- 
sons claiming  through  or  under  them,  from 
In  any  way  exploiting  the  gas  and  oil  sup- 
ply which  may  lie  underneath  the  surface 
of  defendant's  leased  premises. 

As  all  the  agreements  between  the  parties 
are  merged  in  the  written  lease,  plaintiff's 
contention  must  stand  or  fall  upon  the  con- 
struction of  its  terms.  It  must  be  conceded 
that  the  fee  of  the  tract  Itnown  as  Second 
addition,  and  the  right  to  possession,  except- 
ing lots  sold  remained  In  La  Tourette  and 
wife  without  restriction,  except  in  case  of 
transfer  by  deed,  and  that  plaintiff  had  no 
lease  thereon.  They  could,  If  so  disposed, 
drill  a  thousand  wells  upon  Second  addition 
without  violating  any  of  the  conditions  of 
plaintHTs  lease,  and,  likewise,  could  they 
do  so  by  their  agents.  The  oil  and  gas  be- 
neath the  surface  belonged  to  them  so  long 
as  it  remained  there  and  was  under  their 
control,  but  in  case  it  should  escape  their 
ownership  would  cease.  If,  by  reason  of 
wells  drilled  on  plaintiff's  leased  premises, 
the  oil  or  gas  under  Second  addition  would 
flow  therein  and  become  subjected  to  the 
c<mtrol  of  plaintiff,  It  would  then  become 
the  property  of  plaintiff ;  and  the  same  would 
be  true  of  Second  addition  In  wells  drilled 
by  La  Tonrette  and  wife,  or  lessees.  It  is 
the  subjection  to  control  that  determines  the 
ownership.  Westmoreland  &  Cambria  Natu- 
ral Gas  Co.  V.  Ira  De  Witt  et  al.,  180  Pa.  235, 
18  Atl.  724,  5  L.  R.  A.  731. 

Plaintiff  claims,  however,  that  La  Tourette 
and  wife  could  not  lease  Second  addition  to 
any  one  for  oil  or  gas  purposes,  because 
the  restriction  by  deed  included  restriction 
by  lease,  and  that  the  restriction  was  for 
a  valuable  consideration,  and  for  their  espe- 


cial protection.  With  this  construction  we 
cannot  agree.  It  Is  certainly  a  natural  and 
warranted  deduction  from  the  language  of 
the  clause  upon  which  plaintiff  relies,  and 
the  peculiar  situation  and  relationship  of 
the  parties,  to  say  that  their  intention  is 
clearly  expressed  in  the  terms  of  the  cove- 
nant limiting  the  restriction  to  the  conveyance 
by  deed  only.  Ordinary  business  precaution 
would  reserve  Second  addition  for  La  Tour- 
ette and  wife,  and,  t)eing  Interested  to  the 
extent  of  one-sixth  of  the  oil  output  on  plain- 
tifTs  leased  premises  adjoining,  it  was  only 
natural  for  the  lessee  to  conclude  that  Inter- 
est In  the  output  of  the  product  on  both 
tracts  by  the  lessor  would  preserve  his  (the 
lessee's)  Interests,  and  that  restriction  by 
deed  would  prevent  the  drilling  of  numerous 
wells  by  different  lot  owners  who  would  not 
be  Interested  in  the  amount  of  production  on 
plaintiff's  tract.  If  this  was  not  the  Inten- 
tion of  La  Tourette  and  wife,  why  did  they 
reserve  Second  addition?  The  reservation 
must  have  been  for  some  purpose,  and  what 
would  be  more  natural  for  them  than  to  re- 
serve Second  addition  to  themselves  for  their 
own  exploitation,  or  to  awatt  the  develop- 
ments of  the  oil  and  gas  supply  on  plaintiff's 
leased  premises?  If  the  lessee  desired  pro- 
tection from  the  business  sagacity  of  the 
owners  to  the  extent  herein  demanded  by  his 
assignees,  he  should  have  leased  the  entire 
tract,  or  conditioned  his  lease  with  a  cove- 
nant that  La  Tourette  and  wife  should  not 
drill  wells  on  Second  addition,  or  permit 
others  to  do  so  for  them,  or  in  case  of  the 
leasing  of  said  tract  it  should  be  with  the 
same  restriction  as  that  provided  for  in  case 
of  conveyance  by  deed.  Not  having  done  ao, 
the  court  is  now  called  upon  to  say  that  be- 
cause La  Tonrette  and  wife  eovMianted  that. 
In  case  they  should  deed  any  part  of  Second 
addition  to  other  parties,  they  would  In  such 
conveyance  prohibit  their  grantee  from  drill- 
ing for  oil  or  gas,  they  have  thereby  in  legal 
effect  prohibited  themselves  from  drilling  on 
Second  addition  or  leasing  the  same  to  oth^ 
without  restricting  them  from  drilling  there- 
on. The  terms  of  the  covenant  will  not  p^ 
mlt  of  such  a  construction.  They  are  plain, 
unambiguous,  and  certain.  Blven  in  case  of 
doubt  such  a  construction  would  be  denied. 
In  this  country  land  is  one  of  the  chief  ob- 
jects of  trade  and  investment  "Mud  and 
civilization  go  together."  As  the  latter  ad- 
vances, the  transfer  of  the  former  becomes 
more  frequent  Just  In  the  degree  that  the 
temporary  owner  of  a  tract  of  land  i»  per- 
mitted to  impress  bis  notions  or  caprices  up- 
on the  fee  restricting  its  future  alienation, 
just  In  that  degree  does  it  hamper  the  free- 
dom and  facility  of  Its  exchange  in  trade,  and 
destroy  that  confidence  which  has  given  It 
the  reputation  of  being  the  subject  of  safe 
and  sound  investment.  Hence  restrictions  up- 
on the  alienation  of  the  fee  In  land  are  re- 
pugnant to  trade  and  commerce,  and  are 
looked  upon  with  disfavor  by  the  law.    Moth- 
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log  will  be  taken  by  implication  or  intend- 
ment New  conditions  will  not  be  inserted 
by  construction.  Tbe  expression  of  'tbe  In- 
tention of  the  parties  will  be  gatbered  strict- 
ly from  the  terms  employed,  and  the  in- 
quiry at  the  close  of  the  examination  will 
be:  "Is  it  so  nominated  In  the  bond?" 

The  law  is  jealous  of  a  claim  to  an  ease- 
ment, and  the  party  asserting  such  a  claim 
must  prove  his  right  clearly.  It  cannot  be 
established,  by  intendment  or  presumption. 
Minneapolis  Western  R.  Ck).  v.  Minneapolis, 
etc.,  Co.,  58  Minn.  128,  68  N.  W.  983 ;  Poison 
T.  Ingram,  22  S.  C.  541.  In  Clark  ▼.  De  Voe, 
124  N.  y.  120,  26  N.  E.  275,  21  Am.  St  Rep. 
652,  it  was  held  that  only  by  the  use  of  plain 
and  direct  language  on  tbe  part  of  the  gran- 
tor should  it  be  held  that  he  created  a  right 
In  the  nature  of  an  easement  and  attached  to 
one  parcel  of  land  as  tbe  dominant  estate  and 
made  tbe  other  servient  thereto.  It  Is  con- 
trary to  tbe  well-recognized  business  policy 
of  the  country  to  tie  up  real  estate  where  the 
fee  Is  conveyed  with  restrictions  and  prohibi- 
tions as  to  Its  use,  and  hence,  in  the  construc- 
tion of  deeds  containing  restrictions  and  pro- 
hibitions as  to  the  use  of  property  by  the 
grantee,  all  doubts  should,  as  a  general  role, 
be  resolved  In  favor  of  a  free  use  of  property, 
and  against  restrictions.  Hutchinson  et  aL  r. 
Ulrlcb  et  al.,  145  111.  836,  34  N.  B.  556,  21 
L.  R.  A.  391.  Covenants  restraining  tbe  use 
of  real  property,  although  not  favored,  will 
nevertheless  be  enforced  by  the  courts,  where 
tbe  intention  of  the  parties  is  clear  In  their 
creation,  and  the  restrictions  or  limitations 
are  confined  within  reasonable  bounds.  In 
construing  such  covenants,  effect  is  to  be  giv- 
en to  the  Intention  of  the  parties  as  shown 
by  tlie  language  of  tlie  instrument,  considered 
In  connection  with  tbe  circumstances  sur- 
rooBdlng  tbe  transaction  and  the  object  bad 
in  view  by  the  parties;  bnt  all  doubts  must 
be  resolved  in  favor  of  natural  rights  and  tlie 
tree  use  of  property,  and  against  restrictions. 
11  Cyc.  1077,  1078,  and  antborities  therein 
dted. 

It  la  conceded  that  there  has  been  no  con- 
reyance  by  deed  of  any  portion  of  Sec<xid  ad- 
dition to  tbe  defendants  herein,  but  that  their 
right  to  drill  wells  thereon  is  by  virtue  of  the 
terms  and  condlti<»s  of  an  oil  and  gas  lease 
from  La  Tourette  and  wife  to  S.  W.  Law- 
rence, similar  in  form  to  the  lease  of  plaintiff 
as  above  set  forth.  Numerous  authorities  are 
cited  I>y  counsel  as  supporting  their  conten- 
tion that  tbe  term  "deed"  in  the  restrictive 
clause  should  be  oonstmed  to  prohibit  by 
"lease."  Under  varions  statutes,  and  within 
its  generic  sense,  tbe  courts  have  frequently 
held  that  tbe  term  "deed"  included  a  mort- 
gage, bond,  will,  and  other  instruments  in 
writing  under  seal;  but  the  term  "deed"  is 
more  frequently  nsed,  however,  in  a  more 
limited  sense  as  meaning  a  written  instru- 
m«it  duly  acknowledged  by  competent  par- 
ties conveying  the  title  in  land.  A  stipula- 
tion to  give  a  deed  to  land  contracted  to  be 


sold  would  certainly  not  be  fulfilled  l>y  the 
delivery  of  a  lease.  Blackstone  says  that 
"deeds"  serve  to  convey  the  property  of  lands 
and  tenements  from  man  to  man,  and  that 
they  are  commonly  denominated  "convey- 
ances." The  word  "deed,"  as  used  in  the 
contract  whereby  one  of  the  parties  obligates 
himself  to  make  a  deed  to  the  other.  Imports 
that  the  conveyance  shall  give  a  sutflcient 
title.  Parker  v.  McAllister,  14  Ind.  12,  18. 
The  word  "deed"  is  an  apt  word  to  signify 
the  transmission  of  real  estate.  Dunham  v. 
Marsh,  52  N.  3.  Eq.  256,  30  Atl.  478,  474. 
Tbe  common  usage  and  acceptation  at  tbe 
term  "deed"  undoubtedly  means  tbe  convey- 
ance of  real  estate,  and  that  was  tbe  sense 
in  which  it  was  used  in  plalntlfTs  lease. 
Bald  first  parties  agree  that  they  will  in  and 
by  any  deed  hereafter  executed  prohibit  any 
drilling  for  oil  or  gas  on  any  land  so  hereaft- 
er conveyed  in' said  Second  addition,  is  the 
sulMtantlal  language  of  tbe  clause.  Conveyed 
In  what  manner?  By  "deed,"  not  by  "lease." 
A  deed  of  conveyance  is  a  sealed  writing', 
signed  by  the  party  to  be  charged,  which  evi- 
dences tbe  terms  of  the  contract  l>etween  tbe 
parties,  whereby  the  title  to  real  prc^rty  Is 
transferred  from  one  to  the  other  inter  vi- 
vos, and  this  Is  the  more  usual  and  specific; 
though  somewbat  restricted,  meaning  of  the 
word  "deed."  Am.  ft  Eng.  Bncycl.  of  Law  (8d 
Ed.)  9th  vol.,  91;  Bouvier's  Dictionary;  Ab- 
bott's Law  Dictionary;  Anderson's  Lew  Dic- 
tionary. In  Baton  v.  White,  18  Wis.  619,  It  was 
held  that  a  deed  was  an  instrument  in  writing 
duly  executed  and  delivered  conveying  real  es- 
tate. In  Lockridge  v.  McCommon,  90  Tex.  234, 
38  8.  W.  33,  a  deed  was  held  to  be  the  act  or 
instrument  by  whicb  property  in  real  estate 
is  conveyed.  In  Dudley  v.  Sumner,  5  MasB» 
438,  472,  a  deed  was  said  to  be  a  method  by 
wlilcb  the  title  and  possession  of  real  estate 
is  transferred  from  one  person  to  another. 
In  Consolidated  Coal  Company  v.  Peers,  150 
111.  844,  87  N.  B.  937,  a  written  agreement  by 
the  owner  of  coal  land  giving  to  another  the 
exclusive  right  to  mine  coal  thereon  for  a 
term  of  years  was  held  to  be  a  "lease."  In 
Malcomson  r.  Wappoo  Mills  (C.  C.)  85  Fed. 
907,  908,  an  instrument  which  gives  the  ^- 
dusive  right  to  enter  upon  lands  and  to  die 
and  mine  phosphate,  rocks,  and  other  miner- 
als, and  to  carry  them  away  and  sell  for  bis 
own  use  for  a  term  of  years  on  a  certain  roy- 
alty, was  held  to  be  a  "lease."  In  Harris  v. 
Ohio  Coal  Company,  67  Ohio,  118,48  N.  B.  502, 
506,  it  was  said :  Where  tbe  owner  of  land, 
for  a  valuable  consideration,  grants  tbe  land 
described  to  the  other  party  to  a  contract  for 
the  purpose  and  with  tbe  exclusive  right  of 
drilling  and  operating  for  oil  and  gas  for  • 
certain  numt>er  of  years,  tbe  instrument  is  • 
"lease"  on  the  land  for  the  purpose  and  pe- 
riod limited  therein.  In  Young  v.  Ellis,  91 
Vs.  297,  21  S.  B.  480,  It  was  said :  The  own- 
ers of  land  granted  to  another  tbe  right  to 
enter  thereon  to  test  and  search  for  minerals 
and  oil  and  to  mine  and  quarry  thereon  l 
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the  second  party  to  have  the  right  to  erect 
buildings  and  machinery  (or  work  In  mining, 
and  to  pay  |25  per  year,  if  minerals  were  not 
mined,  and  to  pay  a  royalty  on  all  ores  ship- 
ped. The  instrument  was  termed  a  "lease" 
and  was  to  continue  90  years.  Held,  that  the 
instrument  was  a  "lease." 

From  the  above  authorities,  which  might 
be  multiplied  many  times.  It  is  clearly  seen 
that  the  oil  and  gas  lease  from  La  Tourette 
and  wife  to  S.  W.  Lawrence  and  his  assigns 
was  such  an  Instrument  as  the  courts  will 
hold  to  be  a  "lease,"  as  contradistinguished 
from  a  "deed,"  and  therefore  did  not  come 
within  the  clause  restricting  the  conveyance 
of  any  portion  of  Second  addition  by  deed 
prohibiting  grantees  from  drilling  for  oil  or 
gas  thereon.  The  conclusion  upon  this  ques- 
tion being  decisive  of  the  case,  It  is  unneces- 
sary to  determine  whether  or  not  the  clause 
In  plaintiff's  lease  is  such  a  restriction  upon 
the  conveyance  of  land  as  would  be  void  as 
against  public  policy,  or  whether  or  not  it  is 
such  a  covenant  as  would  run  with  the  land 
binding  the  subsequent  owners  thereof,  or 
whether  or  not  it  was  a  personal  one  between 
the  original  parties  thereto. 

The  judgment  of  the  lower  court  dissolving 
the  injunction  will  therefore  be  affirmed.  All 
the  Justices  concurring,  except  HAINER,  J., 
who  tried  the  cause  below,  not  sitting,  and 
IRWIN,  J.,  absent 


LOUDENBACK  y.  TERRITORY. 

(Supreme  Court  of  Oklahoma.    Sept.   5,   1907. 

Rehearintr  Denied  Oct.  12,  1907.) 

1.  Homicide  —  Indictment  — iNSTRtrenoNS  — 
Habmlkss  Krrob. 

Where  one  is  indicted  for  murder,  but  the 
indictment,  although  sufficient  to  charge  man- 
slaughter in  the  second  degree,  is  not  a  good  in- 
dictment for  either  murder  or  manslaughter  in 
the  first  degree,  and  the  defendant  is  pat  on 
trial  for  murder,  and  the  jury  return  a  verdict 
of  manslaughter  in  the  second  degree,  the  de- 
fendant cannot  complain  that  he  was  tried  upon 
the  theory  that  the  indictment  was  a  good  in- 
dictment for  murder,  unless  it  appears  from  the 
record  that  tlie  defendant  may  have  been  preju- 
diced thereby;  and  prejudice  will  not  be  pre- 
sumed from  the  fact  alone  that  the  prosecution 
and  the  court  proceeded  upon  the  theory  that 
the  indictment  was  a  good  indictment  for  mur- 
der. 

2.  Cbiminai,  Law  —  Appeal  —  Habmless  Eb- 

BOB. 

Where  one  is  on  trial  for  a  crime  which  is 
divided  into  de||pees,  and  the  court  commits 
error  in  instructmg  the  jury  upon  the  law  ap- 
plicable to  the  higher  degree  of  such  crime,  but 
properly  instructs  the  jury  as  to  the  lower  de- 
gree, and  the  jury  returns  a  verdict  of  guilty 
of  the  lower  degree,  the  defendant  cannot  com- 
plain. One  can  only  complain  of  errors  which 
may  have  affected  his  rights. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   1.-).  Criminal  Law.  §j|  31G0.  3161.] 
8.  Same— Evidence— CotrvEMATioNS. 

A  prosecution  may.  on  a  trial,  show  by  the 
testimony  of  other  witnesses  a  conversation  l>e- 
tween  a'  defendant  and  another  party ;  and  it 
may  prove  the  statements  made  by  hoth  the 
defendant  (which  are  in  the  nature  of  admissions 


against  his  interests)  and  b.v  the  other  party  to 
the  defendant.  But  it  is  for  the  jury  to  say. 
from  all  of  (te  conversation,  as  to  whether  or 
not  the  statements  made  by  the  defendant  are 
admissions  against  his  interests. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  918,  919,  936.] 

4.  Same— Evidence. 

A  verdict  will  not  be  set  aside,  for  lack 
of  evidence,  where  the  evidence  reasonably  sup- 
ports it. 

[Ed.  Note. — For  cases  in  point,  see  Cient.  Die. 
vol.  15,  Criminal  Law,  H  3074-3084.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  l^ogan  County; 
before  Justice  Jno.  H.  Burford. 

Ella  Loudenback  was  convicted  of  man- 
slaughter, and  brings  error.    Affirmed. 

Lowry  &  Lowry  and  Lawrence  &  Huston, 
for  plaintiff  in  error.  W.  O.  Cromwell,  Atty. 
Gen.,  Don  C.  Smith,  and  J.  H.  Cline,  for  the 
Territory. 

BURWELL,  J.  The  defendant,  Ella  Lou- 
denback, was  indicted  and  tried  for  mur- 
der, and  convicted  of  manslaughter  in  the 
second  degree. 

It  is  first  insisted  that  the  Indictment  fails 
to  charge  the  crime  of  murder.  The  offense 
is  charged  in  two  counts,  and  it  is  clear  tlmt 
the  second  covmt  of  the  indictment  is  insuffi- 
cient to  charge  murder;  and  it  is  doubtful 
if  the  first  would  stand  the  test,  when  meas- 
ured by  the  law  applicable  thereto.  Neither 
of  the  counts  charges  manslaughter  in  the 
first  degree.  The  language  used  purports 
to  charge  murder,  and  the  theory  of  the  pros- 
ecution is  that  manslaughter  in  both  degrees 
is  included  In  a  charge  of  murder;  and  thi» 
is  true  as  a  general  rule.  But  an  indictment 
for  murder  inclades  the  charges  of  man- 
slaughter only  when  such  indictment  is  a 
suflicient  indictment  for  murder,  unless  the 
language  used  in  the  indictment  is  suffi- 
cient to  charge  manslaughter,  independent  of 
the  charge  of  murder.  The  indictment  in  ques- 
tion sufficiently  charges  manslaughter  in  the 
second  degree,  and  the  rule  is,  if  the  language 
used  In  the  Indictment  charges  one  of  the 
degrees  of  manslaughter  in  such  form  and 
manner  as  to  meet  the  requirement  of  the 
statute,  it  will  be  sufficient  as  to  that  degree 
ol  homicide,  and  the  mere  fact  that  the  in- 
dictment purports  to  charge  murder  is  im- 
material. 

But  It  is  Insisted  tliat  the  defendant  was 
tried  for  murder,  wtien  the  indictment  did 
not  charge  tlmt  offense.  That  fact  cannot 
avail,  as  she  was  not  prejudiced  thereby,  and, 
conceding  for  the  sake  of  argument  that  the 
Instructions  of  the  court  regarding  murder 
were  erroneous,  the  defendant  was  not  con- 
victed of  murder.  The  jury  rejected  every 
theory  of  murder  and  of  manslaughter  in 
the  first  degree,  and  no  complaint  Is  made 
against  those  instructions  which  relate  to 
manslaughter  in  the  second  degree.  So  far 
as  the  defendant  Is  concerned,  the  effect  is 
the  same  as  though  the  indictment  liad  l>een 
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suf&clent  to  charge  murder.  If  the  defendant 
can  be  said  to  have  been  prejudiced,  It  can 
only  be  claimed  upon  the  theory  that  the  de- 
fendant Tvas  tried  for  a  higher  degree  of  hom- 
icide than  that  of  which  she  was  found  guilty. 
\o  one  would  claim  that  that  fact  alone 
prejudiced  her.  If  so,  then  it  would  preju- 
dice a  defendant  to  charge  him  with  murder, 
if  the  evidence  on  the  trial  only  establish- 
ed manslaughter.  Such  Is  not  the  law.  The 
rule  is  that  where  one  is  on  trial  for  a 
crime  which  is  divided  Into  degrees,  and  a 
court  commits  error  In  instructing  the  jury 
upon  the  law  applicable  to  the  higher  degree 
of  such  crime,  but  properly  Instructs  the 
Jury  as  to  the  lower  degree,  and  the  jury  re- 
turns a  verdict  of  guilty  of  the  lower  degree, 
the  defendant  cannot  complain.  One  can 
only  complain  of  error  which  may  have  af- 
fected his  rights.  The  following  cases  sup- 
port the  law  as  stated:  State  v.  Grote,  109 
Mo.  345,  10  S.  W.  93;  State  v.  Keeland,  2 
Mo.  337,  2  S.  W.  442;  People  v.  Nlchol,  34 
Cal.  211;  Gant  v.  State.  115  Ga.  205,  41  S. 
B.  698;  State  v.  Castello,  02  Iowa,  404,  17 
N.  W.  605;  State  v.  Richardson,  47  S.  C.  18, 
24  S.  B.  1028;  Jackson  v.  State,  91  Wis.  2.')3, 
64  N.  W.  838.  In  12  Cyc.  p.  931,  It  is  said 
that  error  in  Instructions  as  to  a  higher  de- 
gree of  crime  Is  harmless,  where  the  defend- 
ant is  convicted  of  the  lower  degree.  To  the 
same  efTect  are  the  following  cases:  Colvln 
V.  Commonwealth,  22  Ky.  Law  Rep.  1407,  CO 
S.  W.  701;  Stephenson  v.  State  (Tex.  Cr. 
App.)  24  S.  W.  045;  Blaclcwell  v.  State,  33 
Tex.  278,  26  S.  W.  397;  Rutledge  v.  State 
(Tex.  Cr.  App.)  33  S.  W.  347;  McCarty  v. 
State  (Tex.  Cr.  App.)  58  S.  W.  77;  State  v. 
Stock  well,  106  Mo.  36,  16  S.  W.  888;  State  v. 
Gates,  130  Mo.  351.  32  S.  W.  971;  People 
V.  Boling,  83  Cal.  380,  23  Pac.  421. 

It  is  next  Insisted  that  the  trial  court  err- 
ed In  admitting  in  evidence  testimony  regard- 
ing a  conversation  between  the  defendant 
and  ber  daughter  after  the  homicide.  The 
testimony  was  that  the  witness  heard  the  de- 
fendant say  that  she  shot  the  deceased,  and 
the  defendant's  daughter  asked  her  mother 
why  she  killed  the  deceased,  to  which  the 
defendant  replied  that  she  had  to,  and  the 
daughter  then  said  to  her  mother,  "No,  mam- 
ma, you  didn't  have  to."  The  record  falls  to 
show  that  the  defendant  made  any  reply  to 
this  statement.  The  jury  were  entitled  to 
have  the  whole  conversation,  and  then  de- 
termine, from  the  whole  of  it  as  to  whether 
or  not  any  portions  of  it  were  admissions  on 
the  part  of  the  defendant  against  her  inter- 
est. The  counsel  for  the  defendant  could 
have  shown  any  reply  which  the  defendant 
may  have  made  to  the  statem^it  of  her 
daughter,  but  they  did  not  see  fit  to  Inquire 
further  as  to  the  conversation.  It  was  prop- 
erly admitted. 

"The  evidence  supports  the  verdict  and  the 
judgment  is  hereby  atflrmed.  All  of  the 
Justices   concurring,   except  BURFORD,   C. 


J.,  who  presided  at  the  trial,  below,  not  sit- 
ting, and  IRWIN  and  GAUBER,  JJ.,  ab- 
sent. 


SPAULDING   MFG.   CO.   v.   KENDALL, 

Treasurer,  et  al. 

(Snpreme  Court   of  Oklahoma.    Sept.   5,  1907. 

Rehearing  Denied  Oct.  12,  1907.) 

1.  Taxation— Propebtt  Subject. 

Personal  property,  assessed  in  another  state 
on  Janunry  Ist  of  a  given  year,  and  brought  in 
and  acquiring  a  situs  in  this  territory  prior  to 
the  1st  day  of  March  of  the  same  year,  is  as- 
sessable and  liable  for  taxes  for  that  year  in 
Oklahoma. 

2.  Same, 

The  territory  has  the  right  to  tax  property 
brought  into  the  territory  for  the  same  year  that 
it  hag  paid  taxes  in  another  state  or  territory. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Roger  Mills 
County;    before    Justice    Clinton    P.    Irwin. 

Action  by  the  Spaulding  Manufacturing 
0>mpany  against  W.  D.  Kendall,  treasurer, 
and  S.  A.  Elliott  sheriff.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

D,  B,  Welty,  for  plaintiff  In  error. 

BURFORD,  C.  J.  On  the  1st  day  of 
March,  1005,  the  Spaulding  Manufacturing 
Company,  of  Grinnell,  Iowa,  was  the  owner 
of  a  stock  of  vehicles,  buggies,  and  carriages 
In  Sayre,  Roger  Mills  county,  Okl,,  and  said 
property  was  assessed  for  the  year  1905  in 
that  county.  By  the  laws  of  the  state  of 
Iowa  such  property  Is  assessable  for  taxa- 
tion as  of  the  1st  day  of  January  of  each 
year.  The  property  in  question,  with  other 
property,  was  assessed  In  Poweshiek  county, 
Iowa,  for  the  year  1905,  before  It  was  re- 
moved to  Oklahoma,  aud  at  the  time  of  the 
trial  the  first  half  of  the  taxes  had  been 
paid  for  1905  In  the  state  of  Iowa.  The 
plaintiff  In  error  claims  exemption  from  tax- 
es on  Its  property  In  Oklahoma  for  the  year 
1905,  for  the  reason  that  it  has  been  assessed 
and  is  liable  for  taxes  on  the  same  property 
for  the  same  period  In  another  state.  This 
Is  the  sole  Issue  In  this  case.  The  district 
court  of  Roger  Mills  county  held  that  the 
property  was  liable  for  taxes,  and  rendered 
judgment  against  the  plaintiff  in  error  for 
costs;   hence  this  appeal. 

Our  revenue  laws  (section  5931,  Wilson's 
Rev.  &  Ann.  St.  1903)  require  that  "all  tax- 
able property,  real  and  personal,  shall  be 
listed  and  assessed  each  year  In  the  name 
of  the  owner  thereof  on  the  Ist  day  of  March 
of  each  year,  as  soon  as  practicable  on  or 
after  the  first  Monday  in  March,  Including 
all  property  owned  on  the  1st  day  of  March 
of  that  year."  Under  this  statute  the  prop- 
erty In  question  was  assessable  for  the  year 
1905  In  Roger  Mills  county,  and  there  liable 
for  taxation.  Counsel  for  plaintiff  in  error 
contends  that,  if  the  property  In  question 
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la  at  all  liable  for  taxes  In  Oklahoma,  It 
must  be  under  section  5919,  Wilson's  Rev. 
&  Ann.  St.  1903,  which  Is  a  part  of  what  Is 
known  as  the  "transient  property  act"  of 
lUSKi,  .«nd  herein  lies  the  eiror  of  bis  posl- 
rtlon.  That  law  only  includes  transient  prop- 
erty which  Is  brought  Into  the  territory  aft- 
•Bt  the  l8t  day  of  March  and  before  the  Ist 
day  of  September  of  any  year;  that  is,  after 
the  time  for  asseBsment  under  the  general 
law  haa  expired.  This  propei-ty  was  In  the 
.terdtory  and  bad  acquired  a  situs  prior  to 
She  1st  day  of  March  of  the  year  in  whlcb 
ilt  ■mas  assessed,  and  comes  wltblD  tbe  pro- 
wJrtOns  of  the  regular  revenue  laws.  In  tbe 
'case  of  Collins  et  al.  v.  Green,  10  Okl.  244, 
02  Pac.  813,  Mr.  Justice  Burwell,  speaking 
for  the  court,  said :  "A  state  or  territory  has 
the  right  to  tax  property  brought  into  it, 
even  though  such  property  may  have  been 
taxed  for  the  same  year  in  the  state  or  ter- 
ritory from  which  it  came.  The  proposi- 
tion is  too  well  settled  by  decisions  and  text- 
writers  to  admit  of  discussion."  This  la 
the  established  law,  and  Is  applicable  to  this 
case,  and  decisive  of  It  under  the  facts  ap- 
pearing In  the  record.  The  questions  ar- 
gued and  authorities  cited  by  counsel  in  his 
brief  have  no  application  to  the  case  made 
by  his  proof. 

The  judgment  of  the  district  court  is  af- 
firmed, at  the  costs  of  tbe  plaintiff  In  error. 
AH  the  Justices  concur,  except  IKWIN,  J., 
trial  Judge,  uot  sitting. 


MOULDIN  V.  KIOB  et  aL 

(Supreme  Court   of  Oklahoma.    Sept.   5,  1907. 

Rehearing  Denied  Oct.  12.  1907.) 

Venue— Action  to  Recover  Real  Estate. 

By  virtue  of  section  10  of  the  organic  act 
of  this  territory,  an  action  to  recover  the  pos- 
session of  real  estate  must  be  instituted  in  the 
cotmty  where  the  defendants  or  either  of  them 
reside  or  may  be  found. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Venue,  %  7.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Logan  County; 
before  Justice  John  H.  Bnrford. 

Action  by  L.  M.  Rice  and  others  against 
George  W.  Mouldlu.  Judgment  for  plaintiffs. 
Defendant  brings  error.    Attlrmed. 

Devereux  &  Ilildreth,  for  plaintiff  iu  error. 
Cotteral  &.  Ilomor,  for  dcfeudauts  In  error. 

PER  CURIAM.  This  was  an  action 
brought  in  the  district  court  of  Ix>gan  coim- 
ty  by  L.  M.  Rice,  S.  T.  Rice,  and  Estaiia 
Bradford  asiainst  (Jcorge  W.  Mouldin,  a  resi- 
dent of  I.i)jiiiii  county,  to  rwover  tiie  posses- 
sion of  a  (juartci-  section  of  land  situated  in 
<}nrfi«'ld  (Hiunty,  Okl.  To  this  petition  the  de- 
fendant interposed  a  demurrer,  on  the  gronnj 
that  the  court  had  no  jurisdiction  of  the  sub- 
Ject-nmtter  of  the  action,  and  l)ecause  the 
IM'tKioii  failed  to  state  facts  sufflclent  to  con- 
sUtute  a  cause  of  action.    This  demurrer  was 


overruled,  to  which  action  the  defendant  at 
the  time  duly  excepted,  declined  to  plead  fur- 
ther, and  elected  to  stand  upon  the  demurrer. 
Thereupon  the  court  entered  judgment  upon 
the  pleadings  In  favor  of  tbe  plaintiff  and 
against  the  defendant  to  recover  the  posses- 
sion of  tbe  land,  as  prayed  for  In  tbe  peti- 
tion, from  which  ruling  and  Judgment,  tbe 
defendant  brings  the  case  here  for  review 
on  a  certified  transcript  of  the  record. 

There  was  no  error  In  overruling  the  de- 
murrer to  tbe  petition,  since  the  court  bad 
Jurisdiction  of  the  subject-matter  of  the  ac- 
tion, and  the  petition  stated  facts  sufficient 
to  constitute  a  cause  of  action  for  the  re- 
covery of  real  estate  under  our  (Jode.  On 
the  question  of  Jurisdiction  of  the  subject- 
matter  of  the  action,  the  case  of  Burke  r^ 
Malaby,  14  Okl.  650,  78  Pac.  105,  is  deci- 
sive, in  which  case  It  was  held  that  "an  ac- 
tion affecting  an  Interest  in  real  estate  In 
this  territory,  where  tbe  real  estate  Is  sit- 
uated In  one  county  and  the  defendant  re- 
sides In  a  different  cotmty,  must  be  Institut- 
ed In  the  county  where  the  defendant  re- 
sides." In  this  case  tbe  defendant  resided 
In  Logan  county,  and  the  right  of  the  plain- 
tiffs' action  depended  upon  the  interpreta- 
tion of  an  antenuptial  marriage  contract. 

We  therefore  hold  that  the  court  had  Ju- 
risdiction of  tbe  subject-matter  of  the  ac- 
tion, and  that  the  petition  stated  facts  suflJ- 
cient  to  constitute  a  cause  of  action,  and  the 
defendant's  demurrer  was  therefore  proper- 
ly overruled. 

The  judgment  of  the  court  below  Is  af- 
firmed. 

BITI{F0RD,  C.  J.,  who  presided  In  the 
court  below,  not  sitting.  All  the  other  Jush 
tices  concurring,  except  IRWIN,  J.,  absent. 


COOPER  v.  TERRITORT. 
(Supreme  Court  of  Oklahoma.    Sept.  20.  1907.) 

1.  Criminat.  I>aw— Testimont  or  Accomplice 
—Corroboration. 

One  accused  of  a  crime  cannot  be  convicted 
upon  the  uncorroborated  testimony  of  an  ac- 
complipe,  and  the  corrolx)ration  required  must 
\te  the  proof  of  substantial  facts  tending  to  in- 
criminate the  accused,  aside  from  and  without 
the  aid  of  the  testimony  of  the  accomplice. 

[Ed.  Note.- For  cases  in  point,  see  Cent  Dig. 
vol.  14.  Criminal  Law,  J8  1124-1128.] 

2.  Same— WEKiUT  op  Evidence. 

Where  there  is  competent  corroljorating  evi- 
dence tendins  to  connect  the  accused  with  the 
commission  of  tlie  crime  charged,  the  weight  of 
such  ovidiuce  is  a  matter  for  the  jury ;  but 
where  tbe  corroborating  evidence  is  of  such  an 
nnn'rtain  and  unsatisfactory  character  as  not 
to  warrant  a  reasonable  inference  of  guilt,  the 
court  should  set  aside  the  verdict 

[Ed.  Note. -For  cases  in  point,  see  Cent  Die. 
vol.  14.  Criminal  Law,  it  1713-1721.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Comanche  Coun- 
ty;  before  Justice  Frank  E.  Gillette. 
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Cbarlle  Cooper  was  convicted  of  horse 
stealing,  aud  brings  error.  Reversed  and  re- 
manded. 

Al  J.  Jennings,  for  ^aintiff  In  error.  P. 
C.  Simons,  Atty.  Gen.,  and  Don  C.  Smith, 
AMt.  Atty.  Gen.,  for  the  Territory. 

BURFORD,  O.  J.  The  plaintiff  W  error, 
Charlie  Cooper,  was  charged  by  indictment 
Jointly  with  Harry  Cooper,  Dave  Bills,  and 
Richard  Eilis  with  the  crime  of  horae  steal- 
ing. The  defendants  Harry  Cooper,  Dave 
Eilis,  and  Richard  Ellis  pleaded  gnilty  to  the 
charge,  and  the  plaintiff  in  error  pleaded  not 
guilty.  He  was  tried  to  a  jury,  a  verdict  of 
guilty  returned,  and  sentenced  by  the  Judg- 
ment of  the  court  to  three  years'  imprison- 
ment In  the  penitentiary. 

The  contention  of  plaintiff  In  error  Is  that 
he  was  convicted  upon  the  uncorroborated 
evidence  of  accomplices.  The  defendants 
were  all  boys  residing  in  Comanche  county, 
where  the  crime  was  committed.  The  horses 
stolen  belonged  to  a  German  farmer  named 
Andrew  Zach,  and  were  kept  in  a  pasture 
near  his  house.  On  Sunday  night,  November 
13,  1904,  two  of  the  horses  were  stolen  from 
the  pasture,  and  were  traced  to  near  Foss, 
in  Washita  county,  and  there  found  In  the 
possession  of  John  Prultt  and  Robert  Ellis. 
The  evidence  for  the  prosecution  consisted 
of  the  testimony  of  Andrew  Zach,  the  owner 
of  the  horses.  John  Prultt,  who  testlfled  that 
he  participated  In  the  larceny,  and  had  not 
been  Indicted,  Dave  Ellis,  a  codefendant,  who 
pleaded  guilty  to  the  crime,  C.  R.  Saunders, 
the  officer  who  made  the  arrest  of  the  plain- 
tiff In  error,  Albert  Dillon,  a  neighbor  of 
Zach's,  and  John  Ellis,  the  father  of  the  Eilis 
l>oyB  who  were  implicated  In  the  crime.  The 
witness  Zach  testified  only  as  to  the  loss  and 
recovery  of  the  horses.  He  gave  no  testi- 
mony as  to  the  parties  charged  with  the 
crime.  John  Prultt  testlfled  that  on  the  Sun- 
day the  horses  were  stolen  he  and  Charlie 
Cooper,  Harry  Cooper,  Dave  Ellis,  and  Rich- 
ard Ellis  entered  Into  an  agreement  to  steal 
some  horses,  and  that,  pursuant  to  this  agree- 
ment, they  went  to  the  pasture  of  old  man 
Znch  after  night,  and  stole  the  two  horses  in 
question;  that  Charlie  Cooper  was  present 
and  assisted  In  catching  the  horses  and  In 
taking  them  out  of  the  pasture,  and  on  the 
road  they  were  turned  over  to  him  and 
Robert  Ellis  to  take  away  and  dispose  of. 
He  also  stated  that  he  and  Charlie  Cooper 
and  Robert  Ellis  rode  together  to  the  place 
where  the  horses  were  stolen,  while  Dave 
Ellis  and  Harry  Cooper  went  another  direc- 
tion to  look  for  some  Indian  ponies,  but  met 
them  again  and  they  all  were  at  the  pasture 
when  the  horses  were  taken  from  the  pasture. 
He  also  testlfled  that  Charlie  took  off  his 
belt  and  put  it  on  the  neck  of  one  of  the 
horses,  and  the  belt  was  dropped  and  lost. 
This  lost  belt  was  found  by  Mr.  Zach,  and 
was  produced  at  the  trial,  but  there  was 


a  disputed  Question  as  to  whose  belt  It  was. 
He  also  testlfled  that  Charlie  Cooper  wore 
boots  on  the  night  of  the  larceny  with  tacks 
In  the  solea  Dave  Ellis  testified  to  sub- 
stantially the  same  state  of  facts,  admitted 
that  be  and  Harry  Cooper  went  away  tioai 
the  Cooper  place  first,  and  afterwards  met 
the  other  three,  Charlie  Co(^r,  John  Pruitt, 
and  Robert  Ellis,  and  went  together  to  the 
Zach  pasture,  and  stole  the  boraes.  He  also 
testified  that  a  glove  which  was  found  at 
the  place  of  the  larceny  was  droppec  oy 
Harry  Cooper.  Albert  Dillon  testified  that 
be  lived  about  three-fourths  of  a  mile  soutb 
of  the  Zach  place,  and  that  he  saw  Harry 
Cooper  and  Dave  Ellis  pass  his  place,  going^ 
south,  about  dark.  Charles  B.  Saunders  tes- 
tified that  he  was  deputy  sheriff  and  made- 
the  arrest  of  the  plaintiff  in  error;  that  on 
Tuesday  after  the  larceny  he  went  to  Zacb'tf 
place,  and  made  an  examination  of  the  pas-- 
ture  and  the  fences;  that  he  found  where  a 
post  was  broken  down  and  found  horse 
tracks,  and  the  track  of  a  person  at  the  point 
where  the  post  was  down;  that  In  the  tracks 
of  the  person  there  were  the  imprints  of 
nails  in  the  sole  of  the  shoe  or  boot;  that 
the  bottom  was  full  of  nails  or  tacks;  that 
the  track  was  about  the  size  of  a  six  or  seven 
shoe;  that  two  or  three  weeks  later  he  ar- 
rested Charlie  Cooper  at  his  home,  and  that 
the  boots  be  was  wearing  were  boots  tEat 
would  make  about  the  sized  track  as  the  one 
found  In  the  Zach  pasture,  and  that  he  bad 
the  bottom  of  his  boots  full  of  nails.  He 
made  no  measurement  of  either  the  boots  or 
the  tracks,  but  estimated  the  size  by  putting- 
his  own  foot  In  the  tracks.  John  Ellis, 
father  of  Robert  and  Dave,  testlfled  that  he 
had  seen  Charlie  Cooper  frequently,  and  that 
be  usually  wore  a  belt,  but  that  he  had  seen 
him  wear  different  ones,  and  he  would  not- 
state  whether  the  one  exhibited  was  his  or 
not.  He  also  testlfled  that  his  son  Robert 
was  then  In  the  penitentiary  for  this  same- 
offense,  and  David  was  present  as  a  witness 
for  the  territory. 

Upon  this  testimony  the  territory  rested. 
The  defendant  then  went  upon  the  stand  la 
bis  own  behalf  and  testified:  That  Prultt, 
the  two  Ellis  boys,  and  bis  brother  Harry 
left  bis  father's  house  about  12  or  1  o'clock 
p.  m.  on  Sunday,  and  that  he  did  not  go  with 
them.  That  he  stayed  at  home  until  about 
4  o'clock,  when  he  went  to  Mr.  Richardson's, 
and  stayed  until  about  dark.  He  then  re- 
tur.icd  directly  home,  and  went  tO'  bed  wltfr 
his  brother  George,  who  was  in  bed  at  the 
time.  That  he  had  an  intimation  that  these 
boys  were  getting  his  yormger  brother,  Harry, 
into  some  dlflSculty,  and  after  Harry  Cooper 
and  Dave  Ellis  left  be  ordered  Prultt  and 
Robert  Ellis  off  his  father's  place-.  Ttiat  he 
found  out  tbey  were  going  to  do  something, 
but  did  not  know  what  It  was,  and  had  no 
knowledge  of  the  larceny  until  after  It  be- 
came public.    He  also  stated:  That  at  tb» 
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time  of  the  larcenr  be  was  wearing  boots 
with  tacks  in  the  bottoms,  that  no  one  ever 
examined  his  boots  after  he  was  arrested. 
Harry  Cooper  testified  that  he  was  14  years 
of  age,  a  brother  of  the  accused;  that  he  had 
pleaded  guilty  to  the  charge  In  the  Indict- 
ment That  he,  Dave  Bills,  John  Prultt,  and 
Robert  Ellis  stole  the  horses  from  the  Zacb 
pasture,  and  that  his  brother,  Charlie,  was 
not  present  That  the  belt  and  glove  found 
in  the  pasture  were  his,  and  that  he  was 
wearing  them  at  the  time  of  the  larceny. 
That  he  had  nails  in  the  bottoms  of  his  shoes, 
and  made  the  tracks  testified  about  He  ex- 
hibited the  shoes  worn  at  the  time,  with  tacks 
In  the  soles.  That  he  and  Dare  Ellis  left 
the  Cooper  home  about  12  o'clock  on  Sunday 
afternoon,  and  rode  north  to  see  about  some 
Indian  horses.  That,  when  they  returned 
tbey  met  John  Prultt  and  Robert  Ellis  about 
a  mile  north  of  the  Cooper  place  with  three 
horses,  leading  one  and  riding  two.  Robert 
Ellis  had  left  the  horse  be  rode  away  in  the 
afternoon,  and  was  riding  a  gray  horse.  He 
left  the  others  about  11  o'clock  and  returned 
to  his  home  and  got  there  about  12  o'clock. 
It  is  seven  miles  to  the  Zach  place,  where  the 
horses  were  stolen.  George  R.  Cooper  testi- 
fied that  he  is  a  brother  of  the  defendants, 
and  lived  with  his  father  at  the  Cooper  home. 
He  left  home  on  Sunday  morning  and  went 
to  visit  an  uncle  six  miles  away,  and  re- 
mained until  about  dark;  that  he  went  to 
bed  early  and  his  brother  Charlie  came  in 
about  8  or  9  o'clock  and  went  to  bed  with 
him;  that  the  brother  Harry  and  Dave  Ellis 
came  in  after  be  had  been  asleep  three  or 
four  hours — ^he  was  unable  to  give  the  time, 
but  It  was  very  late.  He  also  identified  the 
belt  In  evidence  as  belonging  to  his  brother 
Harry.  W.  A.  Richardson  testified  that  he 
is  a  farmer  and  lives  In  the  Cooper  neigh- 
borhood; that  Charlie  Cooper  came  to  his 
place  on  Sunday,  the  13th  of  November,  about 
3  o'clock  in  the  afternoon,  and  remained  there 
until  about  dark  or  until  a  little  after.  Ed- 
ward Isbell  testified  that  he  lives  about  1V4 
miles  from  Cooper's  place;  that  he  saw 
Charlie  Cooper  at  Richardson's  place  on  the 
afternoon  of  Sunday,  the  13th  of  November, 
between  5  and  6  o'clock.  He  also  testified 
that  Charlie  Cooper's  reputation  for  truth 
and  honesty  was  good  in  the  neighlwrhood. 
Mrs.  S.  J.  Fulcher  testified  to  the  good  repu- 
tation of  Charlie  Cooper  for  truth  and  hon- 
esty. 'William  Naggs,  a  neighbor  of  the  Coo- 
pers, testified  to  the  good  reputation  of 
Charlie  for  truth  and  honesty.  The  forego- 
ing testimony  embraces  all  the  substantial 
facts  In  evidence.  No  witness  for  the  prose- 
cution, other  than  tiie  confessed  accomplices, 
have  in  any  way  connected  the  accused  with 
the  commission  of  the  crime,  and  no  witness 
has  put  him  In  company  with  them  at  any 
time  or  place  after  they  left  the  Cooper  home. 
The  only  facts  relied  upon  as  corroboration 
of  the  accomplices  are  the  belt  and  tack 
prints  in  the  tracks.    The  belt  was  not  shown 


to  be  bis  by  any  of  the  witnesses,  and  there 
was  positive  testimony  to  the  effect  that  It 
was  not  his,  while  the  tack  prints  could  have 
as  easily  been  made  by  some  of  the  guilty 
criminals. 

The  law  forbids  the  conviction  of  <8ie  ac- 
cused of  crime  xipoa  the  uncorroborated  evi- 
dence of  accomplices,  and  the  corroboratioi 
Is  not  sufficient  if  It  merely  shows  the  com- 
mission of  the  offense  or  the  circumstances 
thereof.  To  warrant  a  convictioB  upon  the 
testimony  of  an  accomplice,  there  must  be 
corroborating  evidence  tending  to  incriminate 
the  accused  aside  from  and  without  the 
aid  of  the  testimony  of  the  accomplice.  The 
corroboration  will  not  be  sufficient  if  it  tends 
merely  to  raise  a  suspicicm  as  to  the  guilt 
of  the  accused.  People  v.  Ames,  39  Cal.  403; 
People  V.  "W'arren,  39  Cal.  661;  People  v. 
Thompson,  SO  Cal.  481.  This  court  said.  In 
Hill  V.  Territory,  15  Okl.  212,  79  Pac  757: 
"In  a  prosecution  for  burglary,  where  the 
evidence  of  an  accomplice  is  corroborated  by 
other  evidence  which  tends  to  connect  the 
defendant  with  the  commission  of  the  offense, 
the  weight  of  such  corroborating  evidence  ia 
a  matter  for  the  jury.  After  verdict  found 
based  upon  sudi  evidence,  this  court  will  no^ 
disturb  the  judgment."  It  must  be  under- 
stood that  what  was  there  meant  is  that 
there  Is  some  substantial  evidence  corrobo- 
rating the  accomplice  and  tending  to  con- 
nect the  accused  with  the  commission  of  the 
offense;  but  where  the  corroborating  evi- 
dence is  of  such  a  slight  unc^^ln,  and  un- 
satisfactory character  as  not  to  warrant  n 
reasonable  Inference  of  guilt  the  court  should 
not  permit  a  verdict  to  stand.  Vfe  think  the 
corroborating  evidence  In  this  case  is  of  this 
character,  and  it  was  error  to  overrule  the 
motion  for  new  trial. 

The  judgment  of  the  district  court  is  re- 
versed and  cause  remanded,  with  directions 
to  the  district  court  of  Comandie  county  to 
grant  a  new  trial. 

All  the  Justices  concur,  except  GILLETTE. 
J.,  who  tried  the  case  below,  not  sitting,  and 
PANCOAST  and  GARBER,  JJ.,  absent 


METROPOLITAN  RY.  CO.  v.  MARTIN. 
(Supreme  Court  of  Oklahoma.    Sept.  20,  1907.) 

1.  Appeal— Review— Questions  of  Fact. 

Wlipre  there  ia  evidence  in  the  case  wiiich 
reasonably  tends  to  support  the  snecial  findings 
of  the  jury  and  the  general  verdict,  the  deci- 
sion will  not  be  reversed  on  a  question  of  fact. 
fEd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  3928.] 

2.  Same— Inconsistent  Findinos. 

■Where  there  is  a  reasonable  theory,  de- 
dnoible  from  the  evidence  in  the  case,  npon 
which  the  special  findings  of  the  jury  and  their 
general  verdict  are  sustained,  the  court  will  not 
disturb  the  fteneral  verdict,  because  another 
theory  may  be  drawn  from  the  evidence  with 
whicli  the  special  findings  and  the  general  ver- 
dict are  inronsistent.  The  court  will  not  exam- 
ine the  evidence  with  a  view  to  ascertaining  if 
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it  is  possible  to  evolve  from  the  evidence  a 
theory  upon  which  an  inconsistency  may  be 
discovered  between  the  special  findings  and  the 
general  verdict. 

[Ed.  Note.— For  casps  in  point,  see  Cent.  Dig. 
vol.  3,  Appenl  and  Error,  |5  3755-3701.] 

(Syllabus  by  the  Court.) 

E^or  from  District  Court,  Oklahoma 
County;  before  Justice  B.  F.  Burwell. 

Action  by  J.  T.  Martin  against  the  Metro- 
politan Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

This  was  an  action  begun  by  J.  T.  Martin 
against  the  Metropolitan  Railway  Company 
in  the  district  court  of  Oklahoma  county  on 
December  IS,  1903.  The  petition  claims 
damages  for  personal  injuries  received  by 
tbe  plaintiff  by  being  thrown  from  a  car  of 
the  defendant  by  the  negligence  of  tbe  de- 
fendant In  running  their  car  at  an  unusual 
bigh  rate  of  speed  around  a  curve,  and  run- 
ning by  the  usual  stopping  place  for  passen- 
gers after  the  signal  had  been  given  to  stop, 
and  that  in  consequence  of  such  high  rate 
of  speed  at  tbat  point,  and  the  running  by 
tbe  usual  stepping  place,  and  the  fact  of  the 
car  going  around  a  curve,  caused  tbe  plain- 
tiff to  be  thrown  from  the  car  and  lnjvu:ed. 
To  this  petition  defendant  filed  an  answer, 
said  answer  containing  a  general  denial  of 
tbe  all^atlous  of  the  petition,  and  also  alle- 
gations of  contributory  negligence  on  the 
part  of  tbe  plaintiff,  to  which  answ^er  the 
plaintiff  filed  a  reply  of  general  denial.  Up- 
on these  pleadings  the  case  wao  tried  to  a 
jury,  and  a  verdict  rendered  for  $1,250  in 
favor  of  the  plaintiff.  Motion  for  new  trial 
was  filed  in  due  time,  overruled,  and  excep- 
tions saved,  and  judgment  pronounced  on  the 
verdict,  and  the  case  is  brought  here  for 
review. 

Shartel,  Keaton  &  Wells,  for  plaintiff  in 
error.  S.  A.  Byers  and  Grant  &  McAdams, 
tor  defendant  In  error. 

IRWIN,  J.  (after  stating  tbe  facts  as 
above).  The  first  assignment  of  error  urged 
by  plaintiff  in  error  for  a  reversal  of  this 
case  is  tbat  speclai  findings  Nos.  2  and  4  are 
not  supix)rted  by  any  evidence  in  this  case. 
Special  finding  No.  2  is:  "Was  tbe  car  on 
which  plaintiff  was  riding  operated  at  a 
dangerous  rate  of  speed  at  or  about  the  time 
of  the  accident?  Answer:  Yes."  Special 
finding  No.  4  is:  "Was  there  any  more  sway- 
ing or  jarring  of  the  car  at  or  about  the  time 
of  plaintiff's  injury  than  was  incident  to 
operating  tbe  same  in  tbe  usual  or  ordinary 
manner  on  approaching  the  curve  near 
Seventeenth  street?  Answer:  Yes."  But  it 
is  contended  by  plaintiff  in  error  that  there 
Is  no  evidence  tending  to  support  either  one 
of  these  findings.  Under  tbe  well-recogniz- 
ed rule  of  this  court,  if  an  examination  of 
the  record  does  sliow  that  there  is  evidence 
which  reasonably  tends  to  support  the  find- 


ing of  the  jury,  the  same  will  not  be  dis- 
turbed on  a  question  of  fact.  At  page  10  of 
the  record,  in  the  testimony  of  the  plain- 
tiff, Martin,  he  testifies  that  after  passing 
Sixteenth  street  be  rang  tbe  bell,  giving  the 
signal  to  the  motorman  to  stop  at  the  next 
stopping  place.  He  then,  on  approaching 
Seventeenth  street,  went  out  on  the  platform 
and  told  the  conductor  be  wanted  off.  The 
conductor  gave  tbe  motorman  the  signal  to 
stop.  He  testified  the  place  where  he  asked 
to  be  allowed  to  get  off  was  where  be  had 
often  been  permitted  to  get  off  the  car.  He 
testified  the  car  did  not  stop  at  the  usual 
place.  Seventeenth  street,  but  ran  by  at  full 
speed,  and  that  tbe  place  where  he  was 
thrown  from  the  car  was  on  a  curve,  and 
that  the  stopping  place  was  on  a  curve.  The 
witness  Davis,  at  page  67  of  the  record,  tes- 
tified that  the  car  was  going  at  about  tbe 
usual  rate  of  speed.  Now  we  think  a  fair 
inference  to  be  drawn  from  the  testimony  of 
Davis  that  they  were  going  about  the  usual 
rate  of  speed  would  mean  the  Tisual  rate  of 
speed  between  stopping  places,  and  not  mean 
tbe  usual  rate  of  speed  on  approaching  a  stop- 
ping place,  particularly  where  that  stopping 
place  was  on  a  curve.  Now  we  think  it  will 
not  be  seriously  contended  that  if  this  car, 
at  the  time  of  the  accident,  was  approaching 
a  stopping  place,  and  was  on  a  curve,  and 
was  running  at  full  speed,  as  testified  to  by 
Martin,  this  would  not  be  negligence  on  the 
part  of  the  company.  As  against  this  prop- 
osition, and  the  testimony  of  Martin  and 
Davis.  Is  the  testimony  of  tbe  motorman  and 
conductor  In  charge  of  tbe  car.  Now  it  was 
the  province  of  tbe  jury  to  determine  from 
this  evidence,  which  was  conflicting  and 
contradictory,  as  to  Where  the  burden  of 
proof  was.  They  bad  a  right  to  take  into 
consideration,  and  no  doubt  did  take  into 
consideration,  the  appearance  and  demeanor 
of  tbe  witnesses  on  the  stand,  their  intoest 
in  the  result  of  tbe  suit,  and,  from  all  the 
circumstances  surrounding  tbe  testimony,  de- 
termine on  which  side  was  the  burden  of 
proof.  They  had  a  right  to  take  in  consider- 
ation and  no  doubt  did,  tbe  fact  tbat  if  this 
car  was  run  In  a  negligent  manner,  and  in- 
Jury  was  the  result  of  negligence,  it  was 
tbe  negligence  of  either  the  motorman  or 
conductor;  and,  with  this  conflict  of  testi- 
mony before  the  jury,  we  are  not  prepared  to 
say  there  was  no  evidence  which  reasonably 
tends  to  support  the  finding  of  the  jury. 

We  have,  in  addition  to  the  testimony  of 
these  two  witnesses,  Martin  and  Davis,  other 
physical  facts  developed  by  the  evidence 
which  tend  to  corroborate  Martin  as  to  the 
rate  of  speed  at  which  the  car  was  running. 
Martin  testified  that  he  was  dragged  not 
less  than  30  yards  from  where  he  first  fell 
from  the  car  to  where  he  was  jerked  loose 
from  it,  and  where  he  lay  until  be  was  pick- 
ed up  unconscious.  Livingston  swears  that 
it  was  from  40  to  50  yards  from  where  he 
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was  lying  to  where  tbe  car  was  finally 
brought  to  a  stop.  Davis  swears  tbat  it 
was  from  40  to  50  yards  from  where  plain- 
tiff was  fsund  on  tbe  ground  to  where  the 
car  was  brought  to  a  full  stop.  Now,  if 
we  add  this  distance  to  30  yards  the  dis- 
tance Martin  was  dragged  before-  be  was 
Jerl^ed  loose  from  tbe  car,  it  would  make 
70  or  80  yards  from  the  time  he  was  thrown 
from  the  car  until  the  car  came  to  a  full 
stop.  Tbe  testimony  of  Colt,  who  testifi- 
ed that  he  had  formerly  been  a  conductor 
on  defendant  company's  cars,  and  was  fa- 
miliar with  tbe  running  of  cars,  was  tliat 
from  20  to  25  yards  from  the  time  the  motor- 
man  got  the  signal  would  be  sufficient  dis- 
tance to  stop  the  car  if  running  at  tbe  ordi- 
nary rate  of  speed.  Then  he  was  asked  this 
question  on  cross-examination  by  counsel 
for  plaintifF  In  error:  "Suppose  you  are  not 
slowing  up,  suppose  you  are  running  on 
schedule,  like  that  University  line,  for  which 
the  time  is  12  miles  an  hour."  Answer: 
"Well,  I  think  a  man  could  stop  a  car  In  25 
yards."  Now,  if  this  testimony  is  reliable, 
and  tbe  motorman  could  stop  a  car  running 
at  tbe  rate  of  12  miles  an  hour  in  the  dis- 
tance of  25  yards  from  the  time  he  got  the 
signal,  then  we  think  it  Is  some  evidence 
which  the  Jury  bad  a  right  to  consider  as 
to  the  rate  of  speed  tbat  this  car  was  travel- 
ing, when  it  was  not  stopped  in  less  than  60 
to  80  yards  after  the  man  was  throw^n  from 
tbe  car,  because  the  testimony  of  tbe  con- 
ductor Is  tbat  be  saw  blm  when  he  jumped 
or  was  thrown  from  the  car,  or,  as  plaintiff 
said,  "Jerked  from  the  car,"  and  the  presump- 
tion is  tbat  be  would  stop  tbe  car  as  soon 
as  possible.  It  seems  to  us  this  was  a  cir- 
cumtance  that  wouM  warrant  tiie  Jury  in 
finding  that  tbe  car  at  tbe  time  of  the  acci- 
dent was  being  operated  at  an  unusual  and 
dangerous  rate  of  speed. 

Now,  as  to  the  fourth  special  finding,  that 
there  was  more  swaying  or  Jarring  of  the 
car  at  the  time  tbe  plaintiff  was  injured 
than  was  Incident  to  operating  the  car  in 
tbe  usual  or  ordinary  manner,  while  there 
is  possibly  no  satisfactory  and  direct  testi- 
mony as  to  this  proposition,  we  think  tbat 
the  Jury  had  a  riglit,  from  their  common 
knowledge  and  experience  as  men,  to  find 
that,  where  a  car  was  run  at  a  high  and 
dangerous  rate  of  speed  around  a  curve, 
there  would  be  more  swaying  and  jarring  of 
the  car  than  would  occur  if  tbe  car  was 
operated  in  the  usual  and  ordinary  manner, 
and  with  usual  and  ordinary  care. 

Tbe  second  assignment  of  error  Is:  The 
special  findings  are  inconsistent  with  tlie  gen- 
eral verdict  under  the  court's  instructions. 
We  have  examined  tbe  record  carefully,  and 
are  unable  to  say  that  this  assignment  of  er- 
ror is  tenable.  In  fact,  we  think  It  Is  not 
borne  out  l)y  the  record.  It  is  true,  counsel 
for  plahitltr  In  error  Indulge  in  what  seems 
io  us  a  fine-spun  theory,  under  which  theory 


It  might  be  presumed  tliere  was  a  certain 
inconsistency  between  the  general  verdict  of 
the  jury  and  certain  special  findings.  They 
do  this  by  limiting  and  fixing  the  place  of 
the  accident  at  a  few  feet  south  of  tbe  usual 
stopping  place  of  tbe  car,  and  insist  that,  be- 
cause the  e^-ldence  docs  not  show  the  Injury 
occurred  at  the  exact  and  precise  point  of 
stopping,  it  Is  Inconsistent  with  the  Instruc- 
tions of  the  court  on  this  proposition.  We 
think  the  court's  instructions  clearly  and 
correctly  define  tbe  law  governing  this  class 
of  cases,  and  the  testimony  of  tbe  plaintiff, 
if  believed  by  the  jury,  would  establish  a 
case  of  negligence  against  the  company,  as 
his  testimony  was  tbat  be  took  his  position 
on  tbe  platform,  after  ttie  signal  had  been 
given  to  stop,  and  while  they  were  approach- 
ing the  stopping  place,  with  tbe  thought  in 
his  mind  that  they  would  stop  at  the  usual 
place  of  stopping  after  they  had  been  sig- 
naled to  stop,  and  after  be  had  notified  the 
conductor  that  he  wanted  to  get  oft,  but  that 
they  run  by  the  usual  stopping  place  at  a 
full  speed,  and  that  it  was  in  consequence 
of  the  speed  of  tbe  car  going  around  the 
curve  at  or  near  the  stopping  place  and 
the  Jarring  of  tbe  car  that  threw  him  from 
tbe  car;  tbat  be  grabbed  at  the  railing  to 
save  himself,  and  was  dragged  some  dis- 
tance by  tbe  car,  and  thus  sustained  his  in- 
Jury.  This,  it  is  true,  is  disputed  by  the 
conductor,  who  testifies  that,  in  place  of 
being  thrown  from  the  car,  he  voluntarily 
Jumped  from  tbe  car  after  be  had  been  warn- 
ed not  to  do  so.  This  statement  of  the  con- 
ductor Is  expressly  denied  by  the  plaintiff, 
and  it  was  clearly  a  question  of  fact,  which 
was  the  sole  province  of  the  Jury  to  deter- 
mine. They  have  determined  tbat  fact  in 
favor  of  the  plaintiff.  Tbe  instructions  of 
the  court  clearly  and  distinctly  Informed  the 
Jury  that,  before  the  plaintiff  could  recover, 
the  jury  must  believe,  from  all  the  circum- 
stances and  all  the  evidence  showing  his 
station  on  the  car,  that  be  was  using  reason- 
able care  and  caution  to  avoid  injury.  They 
were  expressly  instructed  that  If  the  Jury 
believed,  from  the  evidence  showing  his  situ- 
ation on  tbe  car,  tbat  he  was  negligent,  and 
tliat  the  negligence  contiibuted  to  bis  Injury, 
he  could  not  recover.  They  were  also  ex- 
pressly instructed  that,  if  a  recovery  was 
had  against  tbe  company,  it  must  t>e  upon 
evidence  showing  the  negligence  of  the  com- 
pany. On  the  whole,  we  think  the  instruc- 
tions of  tbe  court  were  fully  as  liberal  to  the 
defendant  as  the  law  would  warrant  or  the 
defendant  bad  a  right  to  expect. 

Having  examined  the  entire  record,  arl 
finding  no  error  therein,  the  judgment  of  the 
district  court  Is  affirmed,  at  the  costs  of  the 
plaintiff  in  error.  All  the  Justices  concurring, 
excepting  BUUWELL,  J.,  wlJo,  having  tried 
tbe  case  below,  took  no  part  in  this  decision, 
and  PAKCOAST,  J.,  absent 
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GULLET  ▼.  TERRITORY. 

(Supreme  Court   of  Oklahoma.    Sept.   5,  1907. 
Rehearing  Denied  Oct.  12,  1907.> 

1.  PmrsiciANS  AND  ScBOEONs— License  to 
Pbactice— Rkvocation — District  Coubts— 
jubisdiction. 

The  district  courts  have  exclusive  juris- 
diction to  bear  and  determine  the  question 
whether  a  license  to  practice  medicine  was 
traudulently  obtained. 

2.  Same— Revocation  of  License— Action. 

The  territory  is  not  only  a  necessary  party, 
but  it  is  the  proper  party  to  institute  such  an 
action. 

3.  Same. 

A  license  to  practice  medicine  procured 
through  the  presentation  of  a  pretended  diploma 
from  a  fraudulent  medical  college,  without  an 
examination,  will  be  revoked  and  canceled  in  a 
proper  proceeding  in  the  district  court. 

4.  JuBY— RioiiT  to  Jdbt  Tbial. 

An   action   to   cancel    a   license  upon   the 
ground  that  it  was  fraudulently  obtained  is  an 
equitable  proceeding,  and  the  licensee  is  not  en- 
titled to  a  jury  trial  as  a  matter  of  right. 
(Syllabus  by  the  C!ourt.) 

Error  from  District  Ck>art,  Logan  Cioanty; 
before  Justice  Jno.  H.  Burford. 

Action  by  the  territory  against  Calvin  D. 
Galley.  Judgment  for  the  territory,  and 
plaintiff  brings  error.    Affirmed. 

This  was  an  action  brought  In  the  dis- 
trict court  of  Logan  county  by  the  territory 
of  Oklahoma  against  Calvin  D.  Gulley, 
plaintiff  In  error,  and  defendant  in  tbe 
court  below,  to  cancel  a  license  to  practice 
medicine  issued  on  February  11,  1902,  by  tbe 
then  superintendent  of  public  health  to  tbe 
plaintiff  In  error,  upon  the  ground  that  tbe  li- 
cense was  procured  by  fraud  and  deception. 
The  material  averments  in  the  petition  are 
as  follows: 

That  on  tbe  8th  day  of  February,  1902,  the 
defendant,  Calvin  D.  Gulley,  being  desir- 
ous of  obtaining  a  license  from  the  superin- 
tendent of  public  health,  for  the  purpose  of 
enabling  him,  under  the  provisions  of  law 
in  force  at  that  time,  to  engage  in  tbe  prac- 
tice of  medicine  and  for  the  purpose  of  ob- 
taining a  license  from  the  superintendent  of 
public  health,  executed  a  certain  applica- 
tion in  writing,  which  was  duly  verified,  and 
which,  among  other  things,  stated  as  fol- 
lows :  "I,  Calvin  D.  Gulley,  now  of  Guthrie, 
county  of  Logan,  Oklahoma  territory,  being 
first  duly  sworn,  state  on  my  oath  that  I 
graduated  from  the  Independent  and  Metro- 
politan Medical  College  located  in  the  city 
of  Chicago,  state  of  Illinois,  In  1896,  and  that 
I  am  the  identical  Calvin  D.  Gulley  to  whom 
a  diploma  of  graduation  was  Issued  by  the 
aforesaid  college  of  medicine  on  the  fourth 
day  of  November,  1896,  which  diploma  I  now 
have  in  my  possession."  That  thereupon 
said  application  was  duly  presented  to  the 
superintendent  of  public  health,  and  that  the 
said  superintendent  of  public  health,  acting 
upon  and  relying  upon  the  statements  and 
representations  contained  therein.  Issiied  and 
delivered  to  the  applicant  on  the  llth  day  of 


February,  1902,  a  license  to  practice  medi- 
cine and  surgery  in  said  territory,  and  regis- 
tered the  said  applicant,  as  required  by  tbe 
laws  then  in  force  in  said  territory.  Ttiat 
under  the  laws  of  tbe  territory  of  Oklahoma 
In  force  and  effect  at  the  time  of  making  and 
presenting  said  application  and  affidavit  by 
tbe  defendant.  It  was  provided  that  no  per- 
son should  be  peimltted  to  practice  medi- 
cine, in  any  of  ita  departments,  in  this  ter- 
ritory, unless  be  were  a  graduate  of  a  medic- 
al college,  or  unless,  upon  examination  be- 
fore a  board  composed  of  tbe  superintend- 
ent of  public  health  and  two  other  physi- 
cians to  be  selected  by  tbe  territorial  board 
of  health,  such  person  should  he  found  pro- 
ficient in  the  practice  of  medicine.  And  it 
was  further  provided  that:  "Any  person 
possessing  the  qualifications  mentioned  In 
this  section  shall,  upon  presentation  of  his 
diploma,  or  proof  thereof  by  affidavit,  if 
the  same  is  lost  or  destroyed,  and  upon  tbe 
affidavit  of  two  reputable  citizens  from  tbe 
county  where  he  resides  that  such  appli- 
cant possesses  the  qualifications  of  a  phy- 
sician, as  prescribed  herein,  to  tbe  superin- 
tendent of  public  health,  together  with  a 
fee  of  two  dollars,  received  from  such  su- 
perintendent of  public  health,  a  licraise,  cer- 
tifying the  applicant  to  be  a  practicing 
physician,  and  having  tbe  qualiflcatlonB  for 
such,"  etc. 

The  petition  further  alleges  that  there 
was  no  medical  school  in  the  city  of  Chi- 
cago, state  of  Illinois,  on  or  about  tbe  4th 
day  of  November,  1906,  known  as  the  "In- 
dependent and  Metropolitan  Medical  Col- 
lege." That  there  was  a  pretended  Institu- 
tion located  in  said  city  at  that  time  known 
as  and  pretending  to  operate  under  tbe  name 
of  tbe  "Independent  Medical  College,"  but 
that  said  institution  was  not,  In  fact,  a  medic- 
al college,  and  was  not  engaged  In  tbe  busi- 
ness of  conducting  an  Institution  of  learning 
where  personal  attendance  of  students  is 
required  and  where  tbe  study  of  medicine 
and  surgery  Is  taught  by  a  faculty  of  in- 
structors composed  of  qualified  physicians 
and  surgeons  or  teachers  learned  In  tbe  art 
of  medicine  and  surgery.  But,  on  tbe  con- 
trary, said  Institution  was  merely  a  "diplo- 
ma mill,"  doing  business  under  the  cloak  of 
its  corporate  name,  and  engaged  in  adver- 
tising and  selling  diplomas  and  conferring 
degrees  as  a  means  of  profit,  and  as  an  as- 
sistance to  Individuals  to  enable  them  to  en- 
gage In  the  practice  of  medicine,  regardless 
of  tbe  question  of  their  competency.  Tbat 
tbe  said  pretended  medical  college  bad  no 
prescribed  fixed  time  during  wbicb  appli- 
cants for  degrees  or  diplomas  should  pur- 
sue the  study  of  medicine,  or  tbat  required 
tbe  students  to  take  any  fixed  or  certain 
course  of  study,  or  for  any  length  of  time, 
and  that  said  Institution  was  wholly  con- 
ducted for  pecuniary  profit,  and  that  it  con- 
ferred degrees  and  issued  diplomas  for  par- 
ties without  regard  to  the  qualification  or 
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fitness  of  the  applicant  to  practice  medicine. 
That  diplomas  and  degrees  could  be  pur- 
chased from  said  pretended  medical  college 
by  any  person  who  was  willing  to  pay  the 
price  asked  by  the  officials  of  said  concern, 
and  that  learning  and  knowledge  In  the 
science  of  medicine  and  surgery  was  not 
made  a  prerequisite  to  the  Issuing  of  diplo- 
mas and  conferring  of  degrees  by  the  said 
pretended  institution.  That  the  said  pre- 
tended medical  college  known  as  the  "In- 
dependent Medical  College  of  Chicago,  111.," 
was  organized  and  chartered  on  or  about 
the  20th  day  of  October,  1896,  and  that  the 
pretended  diploma  Issued  to  the  said  de- 
fendant was  dated,  according  to  his  state- 
ment, on  November  4,  1896,  being  about  two 
weeks  after  the  Incorporation  of  the  said  pre- 
tended medical  college.  That  the  defendant 
never  attended  said  pretended  medical  col- 
lege, and  did  not  take  any  course  of  study 
at  such  institution,  that  none  was  required 
of  him,  and  that  he  did  not  personally  attend 
such  college,  and  that  said  pretended  college 
did  not  have  any  regular  sessions,  and  that 
the  statements  made  and  contained  In  the  ap- 
plication and  affidavit  of  the  defendant,  to 
the  effect  that  the  Independent  Medical  Col- 
lege and  the  Independent  and  Metropolitan 
Medical  Colleges  were  located  in  tlie  city 
of  Chicago,  and  were  medical  colleges,  were 
false  and  untrue,  and  that  the  statements  con- 
tained In  said  application  and  affidavit  that 
he  had  attended  the  regular  sessions  of  said 
college  were  false  and  untrue.  That  the  said 
defendant  made  said  statements  knowing 
them  to  be  false  and  untrue,  and  for  the  ex- 
press pui-pose  of  deceiving  the  superintend- 
ent of  the  territorial  board  of  health,  and 
with  the  fraudulent  Intent  and  purpose  of 
causing  the  territorial  sui)erlntendent  of 
health  to  rely  upon  and  believe  said  state- 
ments, and  in  reliance  thereupon,  and  be- 
lieving the  same,  to  issue  to  the  said  defend- 
ant a  license  to  practice  medicine  and  sur- 
gery in  the  territory  of  Oklahoma.  That 
said  statements  were  material  and  were  the 
basis  and  foundation  of  the  official  action  of 
the  superintendent  of  the  territorial  board  of 
health  in  issuing  said  license,  and  that  the 
said  superintendent  of  the  territorial  board 
of  health  did  rely  upon  said  statements  and 
representations  so  made  in  said  application 
and  affidavit  aforesaid,  and  in  reliance  there- 
upon, and  believing  the  same,  by  reason  of 
the  representations  of  the  defendant,  did, 
pursuant  thereto,  Issue  him  a  license  and 
permit,  as  pr()vldod  by  the  laws  of  the  terri- 
tory of  Oklahoma,  to  practice  medicine  and 
surgery  therein.  That  upon  the  issuance  of 
said  license  the  defendant  proceeded  to  lo- 
cate in  said  territory  and  to  engage  In  the 
practice  of  medicine  and  surgery,  and  is 
now  engaged  in  the  practice  of  medicine  and 
surgery,  and  holds  himself  out  to  the  public 
as  a  physician  and  surgeon,  and  advertises 
himself  as  a  medical  doctor,  and  solicits  busi- 
ness as  a  physician  in  the  treatment  of  the 


sick  and  Infirm,  and  represents  that  he  Is 
quallHed  and  authorized  to  pursue  said  pro- 
fession and  business.  That  by  reason  of  the 
premises  above  stated  the  said  defendant 
practiced  a  fraud  and  deceit  upon  the  super- 
intendent of  the  territorial  board  of  health, 
and  upon  the  territory  of  Oklahoma,  know- 
ingly, Intentionally,  and  purposely,  for  the 
purpose  of  procuring  a  license  to  enable  him 
to  practice  medicine  and  surgery  In  Okla- 
homa, when  In  truth  and  in  fact  he  was  not 
entitled  to  such  license,  and  could  not  have 
procured  the  same  except  for  the  false  and 
fraudulent  statements  made  by  him  In  bis 
application  and  affidavit.  Wherefore  the 
plalntifF  prays  that  the  license  Issued  to  the 
defendant  on  February  11,  1902,  be  revoked, 
canceled,  annulled,  and  held  for  naught,  etc. 

To  this  petition  the  defendant  interposed 
a  demurrer  on  the  ground  that  the  court  had 
no  Jurisdiction  of  the  subject-matter  of  the 
action,  that  several  causes  of  action  were  Im- 
properly joined,  and  that  the  petition  failed 
to  state  facts  sufficient  to  constitute  a  cause 
of  action.  This  demurrer  jvas  overruled  and 
exception  noted.  Thereupon  the  defendant 
filed  an  answer,  which  admits  that  on  the 
8th  day  of  February,  1902,  he  filed  his  ap- 
plication as  required  by  the  statutes  of  Okla- 
homa, and  that  a  license  was  Issued  to  him 
upon  said  application  and  affidavit,  and  with- 
out the  taking  of  an  examination;  that  he 
denies  all  other  material  allegations  con- 
tained In  said  petition,  and  specifically  de- 
nies that  there  was  any  fraud,  deception,  or 
misrepresentation  In  the  procuring  of  said 
license.  The  plaintiff  replied  to  all  the  new 
matters  set  up  In  the  answer  and  upon  the 
Issues  joined  the  cause  was  tried  to  'the 
court,  without  a  jury,  and  the  court  found 
the  issues  in  favor  of  the  plaintltt  and 
against  the  defendant,  and  entered  judgment 
revoking,  canceling,  and  annulling  the  license 
issued  to  the  defendant  on  the  11th  day  of 
February,  1902,  to  which  finding,  ruling,  and 
Judgment  of  the  court  the  defendant  duly 
excepted,  and  brings  the  case  here  for  re- 
view. 

Calvin  D.  Gulley,  In  pro.  per.  Cotteral  & 
Ilomor,  for  plaintiff  in  error.  W.  O.  Crom- 
well, Atty.  Gen..  Don  C.  Smith,  Asst.  Atty. 
Gen.,  and  P.  C.  Simons,  for  the  Territory. 

I 

HAINER,  J.  (after  stating  the  facts  as 
above).  It  Is  contended  by  the  plaintiff  In 
error  that  the  territory  of  Oklahoma  Is  not 
the  proper  party  to  institute  this  action,  and 
that  the  covu-t  had  no  jurisdiction  of  the  sub- 
ject-matter of  the  action.  There  is  no  merit 
to  these  contentions.  The  latter  part  of  sec- 
tion 14  of  chapter  8  of  the  statutes  of  Okla- 
homa of  1893  (section  352).  in  force  at  that 
time,  contains  the  following  provision:  "The 
district  court  shall,  upon  the  complaint  of 
any  member  of  the  territorial  board  of  health 
or  the  county  board  of  health  where  he  re- 
sides have  power  to  cancel  any  license  that 
may  be  Issued  to  any  person  to  practice  medl- 
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cine  where  such  license  was  fraudulently  ob- 
tained, or  where  the. person  to  whom  such 
Uceuse  was  issued  has  been  guilty  of  violat- 
ing any  provisions  of  this  act."  It  will  thus 
be  seen  that  the  statute  clearly  confers  upon 
the  district  court  the  power  to  cancel  a  li- 
cense Issued  to  any  person  to  practice  medi- 
cine, where  such  license  was  fraudulently 
obtained.  Hence  the  court  clearly  had  Juris- 
diction of  the  subject-matter  of  tie  action. 

But  it  Is  contended  that  the  action  should 
be  instituted  by  the  territorial  Iward  of 
health,  or  some  member  thereof.  We  do  not 
think  the  statute  is  susceptible  of  such  a 
construction.  It  provides  that,  upon  com- 
plaint of  a  member  of  the  territorial  board 
of  health,  the  action  may  t>e  instituted  in  the 
district  court  for  the  cancellation  of  the  li- 
cense. This  does  not  mean  that  the  action 
shall  be  instituted  in  the  name  of  the  terri- 
torial board  of  health,  or  any  member  there- 
of. The  record  discloses  that  the  action  was 
Instituted  upon  the  complaint  of  the  territo- 
rial board  of  health,  and  upon  the  direction 
of  the  Governor  of  the  territory,  and  we 
think  that  this  fully  satisfies  the  require- 
ments of  the  statute.  Manifestly,  the  terri- 
tory of  Oklahoma  is  not  only  a  necessary 
party,  but  it  Is  the  proper  party  to  institute 
such  an  action. 

It  is  also  contended  that  the  evidence  is 
Insutticient  to  sustain  the  finding  and  Judg- 
ment of  the  court  below.  In  our  opinion  the 
evidence  fully  sustains  the  allegations  of 
fraud  and  deception  in  the  procurement  of 
the  license,  and  we  think  that  no  other  rea- 
sonable or  Just  conclusion  could  have  been 
reached  by  the  trial  court  The  record  dis- 
closes a  flagrant  case  of  fraud,  deception,  and 
misrepresentation  in  the  procurement  of  the 
license.  And  this  is  not  all.  The  applicant 
knew,  at  the  time  he  made  his  application 
and  verified  the  same,  under  oath,  that  he 
was  not  a  graduate  of  a  reputable  medical 
college,  within  the  meaning  of  this  statute. 
He  knew  that  the  pretended  diploma  which 
he  held  from  the  college  was  a  mere  sham 
and  fraud,  well  calculated  to  mislead  and 
deceive  the  territorial  board  of  health.  He 
knew  that  the  obtaining  of  the  diploma  was 
a  mere  pretense  and  fraud,  and  be  knew  that 
the  Supreme  Court  of  the  state  of  Illinois 
had,  long  prior  to  his  application  for  license 
to  practice  in  this  territory,  forfeited  the 
charter  of  this  pretended  medical  college,  and 
declared  "that  the  corporation  is  a  mere 
diploma  mill,  designed  wholly  for  Issuing 
diplomas  to  practice  medicine,  for  a  consid- 
eration, to  persons  wholly  unqualified  for 
such  practice." 

In  the  case  of  Independent  Medical  College 
▼.  People  ex  rel.  Akin,  Attorney  General,  182 
III.  2T4,  .55  N.  E.  345,  the  right  of  this  medical 
college  to  transact  business  In  the  state  of 
Illinois  was  directly  Involved,  and  this  Is 
the  college  from  whence  the  plaintiff  In 
error  represented  Hint  he  was  a  graduate. 
The  action  was  "a  proceeding  by  informa- 


tion In  the  nature  of  a  quo  warranto, 
brought  in  the  circuit  court  of  Cook  county, 
February  term,  1898,  by  the  people,  on  the  re- 
lation of  the  Attorney  General,  against  the 
Independent  Medical  College,  a  corporation 
of  Chicago,  to  forfeit  its  franchise  or  charter. 
The  corporation  was  chartered  in  1806,  hav- 
ing as  Its  object  the  establishment  of  'an 
institution  of  learning,'  and  'for  the  purpose 
of  promoting  mental  and  physical  culture,' 
and  for  teaching  branches  taught  in  medical 
colleges  generally,  with  power  to  grant  di- 
plomas and  confer  degrees.  The  information 
charged  that  the  corporation  was  conducted 
for  pecuniary  profit;  that  it  conferred  de- 
grees and  issued  diplomas  for  a  price,  with- 
out regard  to  the  qualifications  or  fitness  of 
the  applicant  to  practice  medicine;  that  in 
some  cases  no  examination  whatever  was  re- 
quired, and  degrees  were  conferred  upon 
persons  wholly  unfit  and  incompetent;  that 
In  one  case,  specifically  alleged,  a  diploma 
or  license  to  practice  medicine  and  surgery 
was  granted  for  the  price  of  |25;  the  ap- 
plicant never  having  been  a  student  of  medi- 
cine or  surgery.  It  was  further  charged  that 
the  corporation  was  a  diploma  mill,  designed 
wholly  for  issuing  diplomas  to  practice  medi- 
cine, for  a  consideration,  to  persons  wholly 
unqualified  for  such  practice.  The  respond- 
ent filed  a  plea  to  the  information,  denying 
its  general  allegations,  and  averring  that  it 
had  not  resorted  to  wrongful  or  unlawful 
methods  in  conferring  degrees  as  a  means  of 
profit  to  its  incorporators,  and  that  it  has 
not  Issued  diplomas  to  persons  wholly  incom- 
petent to  practice  medicine.  To  this  plea 
the  Attorney  General  filed  a  replication,  aver- 
ring that  the  defendant  'has  usurped  and 
misused,  and  does  now  usurp  and  misuse,  its 
liberties,  privileges,  and  franchises,'  and 
tendering  issue.  Issue  being  joined,  the  cause 
w^as  heard  by  the  court,  without  a  jury,  up- 
on the  pleadings  and  evidence  taken.  The 
court  found  the  defendant  guilty  as  charged, 
and  rendered  judgment  that  the  Independent 
Medical  College  be  ousted  and  excluded  from 
the  exercise  of  all  its  corporate  privileges 
and  franchises  under  its  articles  of  incor- 
poration." From  the  Judgment  an  appeal 
was  prosecuted  to  the  Supreme  Court  of  the 
state  of  Illinois,  and  in  affirming  the  judg- 
ment, the  court  said :  "Without  an  extended 
analysis  or  weighing  of  the  testimony  Intro- 
duced upon  the  trial  as  it  appears  in  this 
record,  we  have  no  hesitancy  in  saying  that 
It  fully  justified  the  finding  and  judgment  of 
the  court  below.  In  fact,  it  Is  sufficient  to 
establish  the  guilt  of  the  defendant,  as  charg- 
ed in  the  information,  beyond  a  reasonable 
doubt,  and  would  have  justified,  not  only 
the  forfeiture  of  the  charter,  but  the  inflic- 
tion of  a  fine  upon  the  parties  guilty  of  the 
abuses." 

In  Illinois  Health  University  v.  People,  IOC 
111.  171,  4(i  X.  E.  740.  the  Supreme  Court  of 
Illinois,  in  discussing  this  question,  said: 
"It  is  not  consistent  with  the  public  policy 
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of  a  state  which  enacts  stringent  laws  for 
the  preservation  of  the  public  health,  and  for 
the  protection  of  its  people  from  quacks  and 
ignorant  pretenders  to  a  knowledge  of  the 
science  of  medicine  and  surgery,  to  authorize 
or  permit  a  pretended  health  university  to 
turn  any  one,  whether  known  or  unknown, 
qualified  or  unqualified.  Into  a  doctor  of  medi- 
cine, armed  with  a  diploma  and  degree  as 
one  qualified  to  heal  the  sick,  who  may  an- 
swer Its  prescribed  list  of  questions  and  pay 
Its  prescribed  fee.  The  charter  of  a  corpora- 
tion is  the  full  measure  of  its  power,  and,  if 
any  doubt  arises  out  of  the  language  em- 
ployed in  such  charter,  such  doubt  must  be 
resolved  in  favor  of  the  state.  Mills  v.  St. 
Clair  Co.,  2  Oilman  (111.)  107;  St  Louis  J. 
&  C.  R.  Co.  V.  Trustees,  etc.,  of  the  Institu- 
tion for  the  Blind,  43  111.  303;  Northwestern 
Fertilizing  Co.  v.  Village  of  Hyde  Park,  70 
in.  634;  St.  Clair  Co.  Turnpike  Co.  v.  People, 
82  111.  174;  Minturn  t.  Larue.  23  How.  (U. 
S.)  435,  16  L.  Ed.  574.  It  stands  admitted  by 
the  demurrer  that  there  was  a  willful  misuser 
and  abuse  of  the  power  conferred  on  this 
corporation,  and  a  prostitution  and  perver- 
sion of  Its  corporate  powers  to  objects  and 
purposes  for  which  no  certificate  of  Incorpo- 
ration could  be  properly  issued,  and  which 
would  be  against  the  policy  of  our  laws.  It 
was  a  clear  abuse  of  the  liberal  privileges 
conferred  by  our  Incorporation  laws  for  ap- 
pellant to  make  use  of  them  for  the  purposes 
set  forth  in  the  Information.  And  for  such 
abuse  and  misuser  its  charter  may  and 
should  be  revoked.  Edgar  Collegiate  Insti- 
tute v.  People,  142  111.  363,  32  N.  E.  494." 

In  Dent  v.  West  Virginia,  129  U.  S.  122,  9 
Sup.  Ct.  233,  32  L.  Ed.  623,  the  Supreme 
Court  of  the  United  States,  in  passing  upon 
the  right  and  power  of  a  state  to  exact  from 
parties,  before  they  can  practice  medicine, 
a  degree  of  skill  and  learning  in  that  profes- 
sion upon  which  the  community  employing 
their  services  may  confidently  rely,  and,  to 
ascertain  whether  they  have  such  qualifica- 
tions, to  require  them  to  obtain  a  certificate 
or  license  from  a  board  or  other  authority 
competent  to  judge  In  that  respect,  said: 
"Few  professions  require  more  careful  prep- 
aration by  one  who  seeks  to  enter  it  than 
that  of  medicine.  It  has  to  deal  with  all 
those  subtle  and  mysterious  Influences  upon 
which  health  and  life  depend,  and  requires 
not  only  a  knowledge  of  the  properties  of 
vegetable  and  mineral  substances,  but  of  the 
human  body  in  all  Its  complicated  parts,  and 
their  relation  to  each  other,  as  well  as  their 
influence  upon  the  mind.  The  physician  must 
be  able  to  detect  readily  the  presence  of  dis- 
ease, and  prescribe  appropriate  remedies  for 
its  removal.  Every  one  may  have  occasion 
to  consult  lilm,  but  comparatively  few  can 
judge  of  the  qualifications  of  learning  and 
skill  which  he  possesi^es.  Reliance  must  i)e 
placed  upon  the  assurance  given  by  his  li- 
cense. Issued  by  an  authority  comi)etent  to 
judge  in  that  respect,  that  he  possesses  the 


requisite  qualifications.  Due  consideration, 
therefore,  for  the  protection  of  society,  may 
well  induce  the  state  to  exclude  from  practice 
those  who  have  not  such  a  license,  or  who 
are  found  upon  examination  not  to  be  fully 
qualified." 

It  Is  argued  by  plaintiff  in  error  that  the 
court  erred  in  admitting  In  evidence  the  rec- 
ords of  the  Illinois  courts  showing  the  ac- 
tions brought  by  the  state  of  Illinois  to  re- 
voke and  cancel  the  charters  of  the  Illinois 
Health  Institute,  and  the  Independent  Med- 
ical College,  its  successor,  and  the  record  of 
the  conviction  of  Armstrong,  the  head  of 
these  institutions,  for  the  fraudulent  nse  of 
the  mails  in  operating  the  same.  Clearly, 
this  evidence  was  competent  and  material, 
for  the  purpose  of  showing  that  these  pre- 
tended colleges  were  fraudulent  institutions, 
and  that  the  pretended  diploma  was  procur- 
ed from  a  fraudulent  institution. 

But  one  question  remains;  Did  the  court 
err  in  refusing  the  defendant  a  jury  trial? 
This  question  must  be  answered  in  the  nega- 
tive. This  Is  not  one  of  the  actions  In  which 
the  party  is  entitled  to  a  Jury  trial  as  a 
matter  of  right  Trial  by  Jury  Is  guaranteed 
only  in  those  clashes  of  cases  where  that 
right  existed  at  common  law.  The  case  at 
bar  falls  under  the  well-recognized  rules  of 
equity  jurisprudence  to  cancel  a  license  on 
the  ground  of  fraud,  and  hence  the  defendant 
was  not  entitled  to  a  jury  trial  as  a  matter 
of  right.  McCardell  v.  McNay,  17  Kan.  433; 
Kimball  v.  Connor,  3  Kan.  414. 

After  a  careful  examination  and  considera- 
tion of  the  entire  record,  and  of  each  of  the 
errors  assigned  and  which  have  been  argued, 
we  are  clearly  of  the  opinion  that  no  error 
was  committed  by  the  trial  court  which 
would  justify  a  reversal  of  this  cause.  It  fol- 
lows that  the  territory  waa  a  proper  party 
to  institute  this  action,  upon  the  complaint 
of  the  territorial  board  of  health,  and  by 
direction  of  the  Governor;  that  the  court  had 
jurisdiction  of  the  subject-matter  of  the  ac- 
tion; and  that  the  evidence  fully  establlBhea 
the  alleg.itlons  of  the  petition  that  the  license 
was  procured  by  fraud  and  deception. 

Believing  the  judgment  of  the  trial  court 
to  be  right  and  just,  and  In  consonance  with 
reason  and  sound  morals,  the  judgment  Is 
afhrmed. 

BURFORD,  C.  J.,  who  tried  the  cause  la 
the  court  below,  not  sitting.  All  the  other 
Justices  concurring,  except  IRWIN,  J.,  ab- 
sent. 


STARK  BROS.  ▼.  GLASER  et  al. 

(Supreme  Court  of  Oklahoma.    Sept.  20,  1907.) 

1.  Judgment— Motion  to  Vacate— This  of 
Decision. 

T'nder  the  statutes  of  this  territory,  the 
district  court  has  power  to  vacate  or  modify  it« 
own  judgniento  or  orders  at  or  after  the  term 
at  which  said  judgment  or  order  waa  made. 
Where  the  allegationa  to  vacate  a  judgment  ax* 
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based  upon  division  3  of  section  562  of  chapter 
66  of  Wilson's  Revised  and  Annotated  Statutes 
of  Oklahoma  of  19f»3.  for  irreBularity  in  obtain- 
ing a  judgment  or  order,  and  wliere  tlie  motion 
to  vacate  tlie  judgment  is  made  at  ttie  same 
term  at  wliicli  tlie  judgment  was  rendere<i,  a 
reasonable  notice  being  given  to  the  adverse 
party  or  his  attorney,  tlie  court  has  jurisdiction 
to  hear  the  matter,  although  the  motion  is  not 
decided  until  a  subsequent  term. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  f  G68.] 

2.  Public  Lands— Homestead  Entbies— Ex- 

emptiot^s. 

Lands  acquired  under  the  provision-,  of  the 
United  States  statute  for  the  homesteacing  of 
public  lands  are  not  liable  for  the  satisfaction 
of  any  debt  contracted  prior  to  the  issuing  of 
the  patent  therefor.  The  terms  of  this  section 
exempt  all  lands  obtained  under  the  homestead 
law  from  liability  for  any  of  the  debts  of  the 
entryman  prior  to  the  issuing  of  the  patent, 
whether  the  lands  are  still  held  by  him  or  by  a 
bona  iide  purchaser  deriving  title  through  him. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  41,  Public  Lands,  S§  377-379.] 

Burford,  C.  J.,  dissenting. 
(Syllabos  by  the  Conrt.) 

Error  from  District  Court,  Kay  County; 
before  Justice  Bayard  T.  Hainer. 

Action  by  Franlc  S.  Olaser  and  A.  Pflfer 
against  Stark  Bros.  Judgment  for  plaintiffs, 
and  defendants  bring  error.    Affirmed. 

This  is  an  action  commenced  In  the  dis- 
trict court  of  Kay  county,  Okl.,  In  February, 
1904,  against  the  defendant  Stark  Bros., 
plaintiffs  in  error  here,  to  quiet  title  to  the 
N.  %  of  the  N.  W.  %  of  section  15,  township 
26  N.,  of  range  2  E.,  of  the  Indian  Meridian, 
in  Kay  county,  Oklahoma  Territory.  Plain- 
tiffs in  their  petition  state  that  they  are  the 
owners  and  in  actual  possession  of  said  land; 
that  the  defendants  claim  an  estate  In  said 
lands  adverse  to  these  plaintiffs,  the  nature 
of  said  adverse  claim  being  that  defendants 
claim  a  lieu  contract  made  with  one  Fred 
Bower,  who  was  the  original  entryman  of 
gaid  land,  and  that  said  lien  contract  Is  of 
record,  and  is  a  cloud  uiwn  plaintiffs'  title. 
Plaintiffs  nsk  thnt  said  cloud  be  removed. 
The  defendants  filed  an  answer  and  cross- 
petition,  alleging  that  on  the  21st  day  of 
August,  1804,  Fred  Bower  was  the  owner 
of  and  In  possession  of  the  said  land ;  that 
on  said  date  the  defendants  sold  to  said 
Bower  a  bill  of  fruit  trees  for  the  sum  of 
$450 ;  that  said  Bower  entered  into  a  written 
contract  with  defendants,  whereby  said  Bow- 
er gave  to  these  defendants  a  lien  on  said 
land  for  the  performance  of  said  contract, 
and  pleaded  a  copy  of  said  contract,  asking 
aflSrmatlve  relief,  that  tlie  said  contract  be 
declared  a  first  Hen.  The  contract  Is  as 
follows:  "This  Indenture  made  and  entered 
Into  on  this  21  day  of  Aug.,  A.  D.  1894.  by 
and  between  Fred  Bower,  of  K.  county 
(residence  one  miles  N),  county  of  K  and  of 
Oklahoma  Ter.  party  of  the  first  part,  and 
Stark  Bros,  of  Louisiana,  county  of  Pike  and 
state  of  Missouri,  parties  of  the  second  part; 
witnesseth:  That  the  said  pnrty  of  the  first 
part  in  consideration  of  said  parties  of  the 
&1  P.-06 


second  part  selling  and  shipping  to  him  In 
the  fall  of  1894  to  Cross,   railroad  freight 

charges  prepaid,   ( )   fruit  trees,  binds 

himself,  his  heirs,  and  assigns  to  carefully 
plant  and  care  for  said  trees  on  his  farm 
containing  eighty  acres,  situated  in  K  coun- 
ty, Oklahoma,  and  more  particularly  describ- 
ed as  follows,  to  wit:  N.  %  N.  W.  section  15, 
township  26  range  2  E.,  boundaries  [here 
give  name  of  adjoining  owners]  D.  Mooney 
to  the  west  and  Thomas  Goozdanorer  on  the 

east  and and  to  pay  to  the  order  of 

said  second  parties,  their  heirs  or  assigns, 
as  evidence  by  first  party's  nine  (9)  promis- 
sory notes  to  be  executed  by  said  first  party 
to  second  parties  when  the  aforesaid  trees 
are  shipped,  four  hundred  &  fifty  dollars 
($450.00)  due  and  payable  as  follows:  All 
deferred  payments  and  Interest  hereafter 
particularly  specified  to  date  from  the  first 

day  of  189 — ,  one-tenth  when  trees 

are  shipped,  one-tenth  in  one  (1)  year,  one- 
tenth  In  two  (2)  years,  one-tenth  in  three  (3) 
years,  one-tenth  In  four  (4)  years,  one-tenth 
In  five  (5)  years,  one-tenth  In  six  (6)  years, 
and  one-tenth  In  seven  (7)  years,  one-tenth  In 
eight  (8)  years  and  one-tenth  In  nine  (9) 
years,  with  Interest  at  the  rate  of  six  (6) 
per  cent,  per  annum,  and  if  the  Interest  be 
not  paid  annually  the  same  Is  to  become  as 
principal  and  bear  the  same  rate  of  Interest, 
to  the  payment  of  which  sums  as  the  same 
shall  become  due  the  party  of  the  first  part 
binds  himself,  his  heirs,  assigns  and  grantees 
of  and  to  the  aforesaid  described  lands ;  the 
right  being  reserved  to  the  said  party  of  the 
first  part  to  pay  the  full  amount  remaining 
unpaid  and  not  yet  due,  together  with  ac- 
crued Interest,  at  any  time  he  may  elect 
within  the  period  of  nine  years  next  after 
date  last  above  written.  And  the  said  first 
party  for  the  purpose  of  obtaining  the  afore- 
said trees  states  that  the  above  described 
real  estate  is  free  and  clear  of  Incumbrances, 
and  that  he  claims  the  same  with  a  perfect 
homestead. 

"In  witness  whereof,  we  have  hereunto 
set  our  hands  and  seals  this  tiie  day  and 
year  first  above  written. 

"Fred  Bower.     [Seal.] 
"Stark  Bros.      [Seal.] 
"Witnessed  by  W.  E.  Morlan. 

"Oklahoma  Territory,  County  of  K —  ss. 
Be  it  remembered  that  on  the  22ud  day  of 
Aug.  1804.  personally  appeared  before  me, 
Fred  Bower,  and  acknowledged  the  execution 
of  the  above  contract 

"In  testimony  whereof.  I  have  hereunto  set 
my  hand  and  ntflxed  my  official  seal  at  my 
office  lu  Cross,  O.  T.,  the  day  and  year  first 
above  written. 

"G.  Q.  Branine,  Notary  Public.    [Seal.] 

"My  term  expires  Dec.  8,  1897." 

Indorsed  on  back:  "Fred  Bower  to  Stark 
Bros.  Fruit  Tree  Contract.  Territory  of  Okla- 
homa, K  county — ss.  Filed  for  record  this 
21  day  of  Sept.  A.  D.  1894  at  12  o'clock  M., 
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recorded  In  Mis.  Book  1,  page  105.  J.  C. 
Jamison,  Register  of  Deeds.    [Seal.]" 

To  this  answer  and  cross-petition  plalntllTs 
filed  a  reply.  In  said  reply,  plaintiff  alleges  as 
a  defense  to  said  cross-petition  that  at  the  time 
of  the  execution  of  said  contract  Fred  Bower, 
the  maker  thereof,  was  and  now  Is  a  married 
man  and  the  head  of  a  family,  and  at  the  time 
be  was  living  with  bis  family  on  said  land  as  a 
homestead,  and  at  no  time  did  the  wife  of 
said  Bower  sign  said  contract,  or  contract 
for  said  fruit  trees  In  writing,  or  otherwise, 
or  consent  to  the  same,  and,  for  this  reason, 
the  said  contract  created  no  lien  against 
said  homestead.  For  a  further  defense,  plain- 
tiffs allege  that  at  the  time  of  making  said 
contract  the  title  to  said  land  was  In  the 
United  States  government;  that  the  said 
Fred  Bower,  who  was  the  maker  of  said  con- 
tract, was  a  homestead  entryman  on  said 
tract  of  land,  and  that  no  final  proof  had 
been  made,  and  no  patent  Issued,  and  for  this 
reason  the  said  land  was  not  liable  for  tbe 
debt  created  by  the  purchase  of  said  fruit 
trees  as  evidenced  by  said  contract,  and  for  a 
further  reply  and  defense  plaintiff  alleges  a 
failure  on  the  part  of  the  defendant  Stark 
Bros,  to  perform  their  part  of  the  contract, 
and,  In  said  reply,  plaintiff  asks  that  said 
contract  be  declared  by  the  court  not  to  be  a 
Hen  on  said  real  estate.     On   September  7, 

1904,  plaintiffs  filed  a  motion  for  Judgment 
on  the  pleadings.    On  the  16th  of  February, 

1905,  said  motion  for  Judgment  on  the  plead- 
ings was  overruled.  On  the  15th  of  April, 
1905,  defendants  demurred  to  plaintiff's  re- 
ply. On  the  same  day  the  court  sustained 
the  demurrer  to  said  reply.  On  the  17th  day 
of  April,  1905,  defendants  filed  a  motion  for 
Judgment  on  the  pleadings.  On  the  10th 
of  July,  1905,  the  court  sustains  the  motion  of 
defendants  for  Judgment  on  tbe  pleadings, 
and  renders  Judgment  in  favor  of  the  de- 
fendants, and  declares  the  contract  to  be  a 
first  Hen,  and  directs  the  issuing  of  an  order 
of  sale.  On  the  37th  of  July,  19tf>,  the  clerk 
of  the  district  court  of  Kay  county  issued  an 
order  of  sale.  On  the  14th  of  July,  1905,  the 
plaintiffs  filed  a  motion  In  the  district  court 
to  set  aside  the  Judgment  on  pleadings  In 
favor  of  defendants,  rendered  on  July  10, 
1005.  and  on  August  31.  lSt05,  the  court  is- 
sued an  order  staying  proceedings  upon  the 
Judgment  of  July  10,  1905.  and  order  of  sale, 
upon  tbe  plaintiffs  filing  bond  in  the  sum 
of  .$200.  On  August  31,  1905.  plaintiffs  filed 
bond.  On  the  12th  of  September.  1905,  the 
(•rturt  rendered  Judgment  sustaining  the  mo- 
tion to  set  aside  the  said  Judgment  in  favor 
of  the  defendants  rendered  on  July  10,  1905, 
and  reinstated  the  cause  upon  the  docket  of 
the  court  for  trial,  and  to  which  ruling  tbe 
defendants  excepted,  and  asked  for  time  to 
prepare  and  serve  a  case-made  on  appeal  to 
the  Supreme  Court,  and  are  granted  30  days 
in  which  to  make  and  serve  a  case-made,  10 
days  to  Hiiggcst  nmendmeiits,  to  be  signed 
and  settled  on  3  days'  notice  In  writing  by 


either  party,  after  which  the  plaintiffs  made 
aiH>llcatIon  for  leave  to  file  an  amended  r^ly, 
which  leave  was  granted,  to  which  the  de- 
fendants excepted.  The  cause  was  then  dock- 
eted for  trial  at  the  next  regular  term  of 
this  court.  On  the  12th  of  September.  1905. 
defendants  in  error  here,  plaintiffs  below, 
filed  their  amended  reply  and  answer  to  tbe 
cross-petition.  On  the  19th  of  September, 
19U5,  defendants  filed  a  motion  to  require  the 
plaintiffs  to  separately  state  and  numlier  their 
defenses.  On  tbe  20tb  of  March.  1906.  this 
motion  is  by  the  court  overruled.  On  the 
21st  of  March,  1906,  said  cause  comes  on  for 
bearing  on  tbe  motion  of  plaintiff  for  Judg- 
ment on  tbe  pleadings,  and  tbe  motion  of  de- 
fendant for  Judgment  on  tbe  pleadings,  at 
which  time  tbe  following  admission  was 
made  by  the  defendants,  and  the  following 
Judgment  was  rendered  by  the  court :  "It  Is 
admitted  by  tbe  defendants,  for  the  purpose 
of  the  court  passing  on  the  motion  of  tbe 
plaintiffs  for  Judgment  on  the  pleadings,  that 
at  tbe  time  that  Fred  Bower  mentioned  in 
defendant's  cross-petition  executed  tbe  con- 
tract attached  to  said  cross-petition  that  be 
was  the  homestead  entryman  of  tbe  land  de- 
scribed in  said  cross-petition,  and  was  a 
married  man  and  tbe  head  of  a  family,  and 
tliat  he  and  his  family  were  residing  on  said 
land,  and  tbat  the  final  proof  for  said  land 
bad  not  been  made  and  tbat  the  patent  from 
the  United  States  for  said  land  was  not  is- 
sued until  about  the  year  1S98  or  1899,  about 
which  time  patent  was  issued  to  said  Fred 
Bower." 

Thereupon  tbe  court  ordered  that  tbe  mo- 
tion of  tbe  defendants  for  judgment  on  the 
pleadings  be  overruled,  and  the  motion  of 
plaintilTs  for  Judgment  on  the  pleadings 
should  be  sustained.  Thereupon  the  court 
rendered  Judgment  in  favor  of  the  plaintiffs, 
declaring  tlje  contract  in  evidence  to  be  no 
lien  uiK>n  the  land,  and  taxed  the  costs  to 
the  defendants,  to  which  the  defendants  ex- 
cepted, and  the  case  la  brought  here  for  re- 
view. 

Cltne  &  Duval,  for  plaintiffs  In  error.  A. 
H.  Myer  and  Doyle  &  Cress,  for  defendants 
in  error. 

IRWIX,  J.  (after  stating  the  facts  as 
above).  Three  grounds  of  error  are  assig^n- 
ed  by  plaintiffs  in  error  for  a  reversal  of  this 
case;  but  we  think  it  will  only  be  necessary 
to  discuss  two  of  them. 

The  first  one  Is  It  Is  Insisted  tbat  "the 
court  has  no  power  to  set  aside  a  Judgment 
rendered  during  another  term  of  court,  ex- 
cept it  be  set  aside  for  tbe  reasons  and  in 
the  manner  provided  by  law^.  The  proceed- 
ings In  this  case.  If  there  were  any  grounds 
to  set  aside  said  judgment,  should  have 
been  by  petition  verified  by  atSdavit,  on 
which  summons  should  have  issued  and 
been  served  the  same  as  in  the  commence- 
ment of  an  action,  neither  of  which  was 
done  In  this  case;   and  the  court  was  tbere- 
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fore  without  Jurisdiction."  In  support  of 
this  contention,  plaintiff  in  error  purports 
to  quote  from  the  record.  He  says  the  "rec- 
ord In  this  case  shows  that  on  a  day  set  by 
the  Supreme  Court  of  the  Territory  of  Okla- 
homa as  a  day  for  the  district  court  of 
Kay  county,  OU.  T.,  to  wit,  July  10,  A.  D. 
1905.  judgment  was  rendered  by  the  trial 
court  In  this  cause  In  fayor  of  the  plaintiffs 
m  error,  for  the  sum  of  $834.32,  which  said 
amount  was  decreed  a  first  and  prior  lien  on 
said  land,  and  said  land  was  ordered  sold 
as  provided  by  law  to  satisfy  the  same. 
[See  pages  21  and  22  case-made.l  And  that 
thereafter,  to  wit,  July  17,  1905,  the  clerk 
of  the  district  court  of  Kay  county,  Okl.  T., 
issued  an  order  of  sale  as  provided  in  said 
decree,  which  order  of  sale  was  later  re- 
called by  the  judge  of  the  district  court,  and 
that  long  after  the  adjournment  of  said  court, 
and  on  the  first  day  of  the  succeeding  term 
of  said  court,  to  wit,  September  11,  1905, 
the  defendants  In  error  filed  their  motion  to 
yacate  said  judgment  [see  page  27  case- 
made],  which  said  motion  was  sustained  on 
September  12,  A.  D.  1905,  and  the  aforesaid 
judgment  theretofore  rendered  on  July  10, 
1905,  was  vacated  and  set  aside."  While  it 
is  true  the  case-made  at  page  27  does  show 
that  a  motion  to  vacate  this  judgment  was 
on  that  day  filed  by  the  plaintiff,  the  case- 
made  also  shows  on  page  23  a  motion  to  va- 
cate the  judgment  of  the  court  rendered  on 
July  10.  1905,  In  favor  of  the  defendants,  on 
the  pleadings,  was  filed  on  July  14, 1905.  The 
only  way  we  can  account  for  this  apparent 
discrepancy  In  the  record  la  that  the  motion 
to  vacate  the  judgment  was  filed  on  July 
14,  1905.  as  set  forth  In  the  record,  and.  by 
inadvertence  of  the  clerk,  the  same  motion 
was  reflled  on  September  11th.  as  shown  by 
the  case-made  at  page  27.  If  this  case-made 
is  correct,  and  speaks  the  truth,  this  can  be 
the  only  theory  upon  which  this  apparent 
conflict  can  he  reconciled,  because  the  rec- 
ord clearly  states  that  this  motion  was  filed 
on  July  14,  1905,  and  the  record  gives  the 
motion,  together  with  the  signature  of  the 
attorneys.  This  motion  must  have  been  filed 
or  its  record  would  not  appear  in  the  case- 
made,  and  it  might  be,  and  probably  was, 
the  fact  that  this  filing  was  overlooked  by 
the  clerk,  and  it  was  reflled,  as  shown  on  page 
27,  on  September  11th.  This  being  true,  that 
the  motion  to  vacate  the  judgment  was  filed 
during  the  same  term  at  which  the  Judgment 
was  rendered,  and  within  four  days  from 
the  time  the  same  was  rendered,  we  think 
confers  jurisdiction  upon  the  court,  pro- 
vided notice  was  given  to  the  opposite  par- 
ty or  his  attorney,  and  the  fact  that  the 
court  may  have  continued  the  hearing  on  the 
motion  until  a  subsequent  term  would  not 
deprive  the  court  of  jurisdiction.  It  is  ap- 
parent from  the  record  that  the  attorneys 
for  the  defendant  did  have  notice  of  the 
filing  of  his  motion  to  vacate  the  judgment, 
as  It  is  found  by  the  court  in  the  order 


staying  the  proceedings  on  the  judgment  and 
order  of  sale  as  contained  in  the  case-made 
at  page  24  this  language  is  used:  "Now,  on 
this  30th  day  of  August,  1905,  comes  the  plalo- 
tiff  above  named  by  Thomas  H.  Doyle,  one 
of  their  attorneys,  and  the  defendants  ap- 
pearing by  W.  S.  Cllne  &  Duval,  and  this 
cause  coming  on  to  be  heard  before  the  under- 
signed judge  of  the  Fourth  Judicial  district 
at  chambers  in  the  city  of  Perry,  at  the 
hour  named  in  the  notice  given  by  plaintiffs 
to  defendants  upon  a  judgment  rendered  in 
the  above-entitled  cause  on  the  10th  day  of 
July,  1905,  and  it  appearing  that  defendants 
have  had  reasonable  notice  of  this  applica- 
tion, and  It  further  appearing  that  said 
plaintiffs  have  filed  a  motion  duly  verified 
to  set  aside  the  judgment  so  rendered  and 
order  of  sale  decreed  in  the  above-entitled 
cause  by  reason  of  Irregularities  in  obtain- 
ing said  judgment  and  order  of  sale,  and  by 
reasons  alleged  that  said  judgment  was  ren- 
dered and  said  order  of  sale  was  made  be- 
fore said  action  regularly  stood  for  trial." 
This  language  of  the  court  In  his  journal  en- 
try staying  the  Judgment  and  order  of  sale 
Is  material  for  two  purposes  in  this  case,  as 
it  shows  that  the  adverse  party  or  his  at- 
torney has  had  notice  of  tiie  filing  of  the 
application  to  set  aside  the  Judgment,  and 
it  shows  the  further  fact  that  said  motion 
to  vacate  and  set  aside  the  Judgment  must 
have  been  filed  at  an  earlier  date  than  the 
date  mentioned  In  the  case-made  at  i>age  27, 
to  wit,  Septeml>er  11.  1905.  because  this  or- 
der staying  the  Judgment  was  made  on  the 
30th  day  of  August,  and  It  recites  the  ap- 
plication Is  on  file,  and  tends  to  corroborate 
the  position  of  defendants  in  error  that  their 
motion  to  vacate  the  Judgment  was  filed  July 
14,  1905,  as  shown  by  the  case-made  at  page 
23.  Rnnnhig  section  4700  (section  .562,  c. 
66,  Wilson's  Rev.  &  Ann.  St.  Okl.  1903)  pro- 
vides "that  the  district  court  shall  have  pow- 
er to  vacate  or  modify  Its  own  Judgments  or 
orders  at  or  after  the  term  at  which  said 
judgment  was  made.  •  •  •  Third,  for 
mistake,  neglect  or  omission  of  the  clerk,  of 
irregularity  in  obtaining  a  Judgment  or  order. 

♦  •  •  *•  Running  section  4761  (section  503, 
c.  66)  provides:  "The  proceedings  to  correct 
mistakes  or  omissions  of  the  clerk,  or  irreg- 
ularity in  obtaining  a  Judgment  or  order  shall 
be  by  motion,  upon  reasonable  notice  to  the 
adverse  party  or  his  attorney  in  the  action. 

•  *  *  "  Running  section  4762  (section  564 
of  the  same  chapter)  provides  the  proceed- 
ings to  vacate  or  modify  the  judgment  or 
order  on  the  grounds  mentioned  in  subdi- 
visions 4,  5,  6,  7,  8,  and  9  of  section  562  shall 
be  by  petition,  "verified  by  affidavit,  •  *  • 
and  also  providing  for  a  summons."  But  we 
think  a  reading  of  the  motion  in  this  case 
and  the  Journal  entry  of  the  court  sustain- 
ing said  motion  will  show  that  this  motion 
was  based  on  the  third  subdivision  of  section 
562.  to  wit,  irregularity  In  obtaining  the 
judgment  or  order,  and  being  such,  and  the 
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motion  being  filed  four  days  after  the  ren- 
dering of  the  Judgment,  to  wit,  July  14,  1905, 
and  being  at  tbe  same  term  at  wblch  the 
Judgment  was  rendered,  and  the  court  having 
found  by  his  Jomnal  entry  that  the  opposite 
party  or  his  counsel  had  due  notice  of  the 
filing,  we  think  It  brings  it  clearly  within 
the  provisions  of  section  563,  and  was  suffi- 
cient to  give  the  court  Jurisdiction  of  tbe 
same.  Now,  we  think  tbe  mere  fact  that  the 
court,  from  pressure  of  business,  or  from  any 
other  reason,  allowed  the  matter  to  go  ov«: 
until  the  next  term,  would  not  deprive  the 
party  of  his  right  to  be  beard.  He  bad  filed 
his  motion  in  apt  time,  had  given  the  legal 
notice  required  by  the  statute,  and  had  plac- 
ed his  motion  on  the  docket  of  the  court, 
and  did  all  he  could  do,  and  all  he  was  re- 
quired to  do,  to  bring  the  case  within  the 
jurisdiction  of  ttie  court,  and  we  think  the 
fact  that  tbe  motion  Itself  was  not  beard  \m- 
til  a  subsequent  term  would  not  deprive  the 
court  of  Jurisdiction.  Hence  we  think  on 
this  point  the  entire  argument  of  counsel  for 
plaintilT  in  error  is  based  on  an  erroneous 
interpretation  of  the  record. 

Another  reason  why  we  think  the  court 
had  full  and  complete  Jurisdiction  to  vacate 
the  Judgment  rendered  In  favor  of  the  plaiu- 
tlff  In  error  on  July  10.  1005.  Is  that  the  stat- 
utes of  this  territory  (Wilson's  Kev.  &  Ann. 
St.  S  5C3.  c.  CO)  provides :  "  •  •  •  A  mo- 
tion to  vacate  a  Judsnient  because  of  Its  ren- 
dition before  the  caiise  regularly  stood  for 
trial  can  be  made  only  in  the  first  three  da.vs 
of  the  next  Buoceeding  term."  The  record  in 
this  rase  (pa$:e  51),  sliows  that  this  hearing 
and  decision  of  the  court  to  vacate  the  Judg- 
ment was  had  on  Septenjber  12th,  which  was 
tbe  second  day  of  the  succee<ling  term  of  the 
court  after  the  rendition  of  the  judgment 
sought  to  be  vacated,  and  was  clearly  within 
tbe  time  preserlbed  by  statute.  The  Kame 
section  fixing  the  time  as  the  first  three  da.vs 
of  the  next  succeeding  term  provides  it  shall 
be  by  motion. 

There  remains  but  one  other  assignment  of 
error  unanswered  to  be  considered.  In  the 
second  assignment  of  error  counsel  for  plain- 
tiflf  In  error  say:  "The  defendants  in  error 
purcliased  tlie  land  Involved  with  full  knowl- 
edse  of  the  existence  of  the  Hen  of  the  plaln- 
tlfTs  in  error,  and  are  estopped  from  deny- 
ing the  validity  of  the  said  Hen,  or  the  pow- 
er and  authority  to  make  and  execute  the 
same.  If  the  contract  In  question  is  defective 
for  the  reason  that  tbe  same  was  not  execut- 
ed It.v  the  wife  of  Fred  Bower,  the  same  could 
only  !)«  avoided  by  her.  The  fact  that  at  the 
time  of  the  execution  of  said  contract  tbe 
land  was  Oovemment  latid.  tbe  title  to  which 
was  In  the  United  States,  made  It  unneces- 
sar.v  for  the  wife  to  join  In  any  conveyance 
relating  thereto,  as  the  laws  of  Oklahoma 
relnling  to  tbe  conveyances  of  tbe  homestead 
do  not  apply."  In  this  statement  of  his 
assignment  of  error,  counsel  for  plalntlflf  In 
error   overlooked   one   very    material    legal 


proposition;  and  that  is  that  lands  acquired 
under  tbe  homesitead  laws  of  the  United 
States  Is  not  liable  for  any  debts  contracted 
by  the  entryman  prior  to  the  issuing  of  bis 
IMtent  Now  it  is  conceded,  in  this  case  (rec- 
ord, p.  60),  by  tbe  admission  of  the  parties, 
that  at  the  time  of  the  contracting  of  tbe 
debt  evidenced  by  this  contract  Bower  was  a 
homestead  entryman ;  that  he  was  living  up- 
on the  government  land  wtlh  his  family  as 
a  homesteader ;  that  final  proof  bad  not  been 
made;  and  that  tbe  patent  was  not  issued 
and  did  not  issue  for  at  least  four  years 
after  this  Instrument  was  made.  This  admis- 
sion brings  it  clearly  In  our  Judgment  within 
the  provisions  of  the  United  States  home- 
stead law,  and  exempts  it  from  any  debt  or 
liability  created  prior  to  tbe  Issuing  of  the 
patent.  But  it  is  contended  that  as  tbe  plain- 
tiffs in  this  case  were  the  grantees  of  Bower, 
who  was  tbe  homestead  entryman,  that  the 
right  of  Bower  of  having  this  land  held  to 
be  free  from  the  lien  of  any  debt  created 
prior  to  the  issuing  of  the  patent  would  not 
extend  to  tliem,  but  would  be  personal  to 
Bower.  But  various  courts  who  have  bad 
this  question  before  them  for  adjudication 
have  held  to  a  contrary  doctrine,  and  have 
laid  down  the  rule  to  be  that:  "Tbe  terms 
of  this  section  [referring  to  tbe  homestead 
law]  clearly  exempt  all  lands  obtained  under 
the  acts  of  which  It  is  a  part  from  liability 
for  any  of  the  debts  of  the  entryman  incurred 
prior  to  the  issuance  of  tbe  patent,  whether 
the  lands  are  still  held  by  him  or  by  a  bona 
fide  purchaser  deriving  title  from  him."  Rus- 
sell V.  Lowtb,  21  Minn.  167,  18  Am.  Rep. 
.^{89;  Dickerson  v.  Cuthbnrtb,  5U  Mo.  App. 
647;  Smith  v.  Steele,  IS  Neb.  1,  12  N.  W. 
830;  Baldwin  v.  Boyd,  18  Neb.  444,  25  N. 
W.  580;  Clark  v.  Bayley,  5  Or.  343.  These 
authorities,  in  our  judgment,  settle  this  con- 
tention in  favor  of  the  defendant  In  error. 
The  assignments  of  error  alleged  by  coun- 
sel for  plaintiff  in  error  for  a  reversal  of  this 
case  should  not  be  considered  by  this  court, 
for  the  reason  that  nowhere  In  tbe  record 
does  It  appear  that  any  motion  for  a  new 
trial  was  presented  to  the  court,  or  the  at- 
tention of  the  court  called,  by  motion  for  new 
trial,  to  tbe  errors  complained  of,  and  no  mo- 
tion for  new  trial  was  made  and  ruled  upon 
by  the  court  and  excepted  to  and  assigned  as 
error.  This  court  In  the  case  of  Boyd  et  aL 
v.  Bryan,  11  Okl.  56,  65  Pac.  940,  says :  "&- 
ror  of  law  occurring  at  tbe  trial  and  excepted 
to  by  tbe  party  making  tbe  application  will, 
when  embraced  in  the  motion  for  new  trial, 
present  to  trial  court  any  objection  or  ex- 
ception properly  made  and  saved  during  the 
progress  of  the  trial."  In  the  case  of  Os- 
borne &  Co.  V.  Case  et  al.,  11  Okl.  470,  69 
Pac.  2(^3.  this  court  says:  "This  court  has 
repeatedly  lield,  in  fact  it  is  the  settled  rule 
of  this  court,  that  alleged  errors  occurring 
duriug  tbe  trial  not  raised  in  the  trial  court 
or  set  forth  in  a  motion  for  a  new  trial  will 
not  be  considered  for  the  first  time  on  ap- 
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peal."  In  Hardwick  et  al.  y.  Atkinson,  8  Okl. 
609,  58  Pac.  T48,  this  court  says:  "Alleged 
errors  occurring  In  the  trial  not  raised  In  the 
trial  court  or  set  forth  in  the  motion  for  a 
new  trial  will  not  be  considered  for  the  first 
time  In  this  court"  In  Glaser  v.  Glaser,  13 
Okl.  380,  74  Pac,  944,  It  is  said:  "All  mat- 
ters occurring  on  the  trial  which  are  proper 
causes  for  a  motion  for  new  trial  will  be 
deemed  to  be  waived  unless  presented  by 
motion  for  new  trial,  and  this  court  will  not 
consider  them  after  having  been  once  waiv- 
ed." In  High  V.  United  States  et  al.,  14  Okl. 
309,  78  Pac.  100,  it  is  said:  "A  case-made 
which  does  not  contain  a  copy  or  statement 
of  •  *  •  any  motion  for  a  new  trial 
•  •  •  presents  no  question  to  this  court 
for  review."  In  the  case  of  Martin  v.  Gas- 
sert,  the  Oklahoma  Supreme  Court,  reported 
In  the  17  Okl.  177,  87  Pac.  580,  says :  "Where 
the  plaintiff  falls  to  assign  as  error  the  over^ 
ruling  of  the  motion  for  new  trial  In  the  pe- 
tition In  error,  no  question  Is  properly  pre- 
sented to  this  court  to  review  error  alleged 
to  have  occurred  during  the  progress  of  the 
trial  In  the  court  below."  A  reading  of  the 
contract  relied  on  by  plaintiff  In  error  for  a 
lien  against  the  land  in  question  will  show, 
we  think,  that  it  Is  very  doubtful  whether 
the  language  employed  In  that  contract  would 
be  sufficient  to  create  a  Hen  In  any  event.  It 
certainly  would  not  be  held  sufficient  In  a 
mortgage,  and  this  contract  would  be  some- 
what In  the  nature  of  a  mortgage.  Nowhere 
In  the  contract  Is  It  made  expressly  a  lien 
upon  the  land.  The  most  liberal  construction 
for  the  plaintiff  In  error  that  could  be  made 
of  the  contract  would  be  that  the  party  mak- 
ing the  contract  bound  himself  and  attempted 
to  bind  whoever  might  be  the  grantee  of  the 
land,  but  he  did  not.  in  express  terms,  make 
the  contract  a  lien  upon  the  land,  and  we  are 
Inclined  to  the  opinion  that  the  language  used 
>  Is  too  vague  and  miccrtaln  to  be  considered 
by  this  court  as  a  lien  against  and  running 
with  the  land.  But  however  that  may  be, 
for  the  reasons  herein  expressed,  we  are 
of  the  opinion  that  the  decision  of  the  district 
court  In  rendering  Judgment  In  favor  of  the 
plaintiff  on  the  pleadings  was  correct,  and  Is 
sustained  by  the  authorities. 

The  decision  of  the  district  court  is  af- 
firmed, at  the  fasts  of  the  plaintiffs  in  error. 
All  the  Justices  concurring,  excepting  HAIX- 
EK.  J.,  who  having  tried  the  cause  below, 
took  no  part  in  this  decision,  and  BUKFOKD, 
C.  J.,  who  dissents. 

BT'RFOUn,  C.  J.  (dissenting).  The  law 
as  stated  In  this  opinion  Is  In  direct  conflict 
with  the  weil-rdiisidored  opinion  In  Stark  ot 
al.  V.  Duvall  ct  aL,  decided  by  this  court  In 
1808,  and  reported  In  7  Okl.  213,  54  Pac.  4.")3, 
and  no  reference  is  made  to  said  cause.  See, 
also.  Farriss  ot  al.  v.  Peniing  Investment  Co., 
r>  ()l»l.  liW!.  40  Pac.  020,  and  Flanagan  v. 
Forsytlic.  (i  Okl.  22.".,  50  Pac.  1.'52.  In  my 
oi.'inioa  the  contract  In  question  constitutes 


a  lien  created  by  contract  of  the  owner,  and 
comes  within  rule  stated  In  Melnhold  v.  Wal- 
ters, 102  Wis.  303,  78  N.  W.  574,  72  Am.  St. 
Bep.  888;  Fuller  v.  Hunt,  48  Iowa,  163; 
DIckerson  v.  Bridges,  147  Mo.  235,  48  8.  W. 
825 ;  Orr  v.  H.  Ulyatt,  23  Nev.  134,  43  Pac. 
916;  Lang  v.  Morey,  40  Minn.  396,  42  N.  W. 
88,  12  Am.  St  Rep.  748 ;  Forgy  v.  Merrymau 
et  al.,  14  Neb.  513,  16  N.  W.  830;  Weber  v. 
Laldler,  26  Wash.  144.  66  Pac.  400,  90  Am.  St 
Rep.  726 ;  Xewkirk  v.  Marshall  et  al.,  35  Kan. 
77,  10  Pac.  571 ;  St  Louis  Mining  &  Milling 
Co.  v.  Montana  Co.,  171  U.  S.  656^  19  Sup. 
Ct  61,  43  L.  Ed.  320. 


GUSS   V.   FEDERAL  TRUST  CO. 

(Supreme  Court  of   Oklahoma.    Sept.  4,  1907. 

Rehearing  Denied  Oct.  12,  1007.) 

1.  CoNTBACTS—LEGALrrr  — Public    Pouot  — 

RAILKO.VDS— SVBBCBIPTIOM    IN  AlO. 

A  railroad  company,  for  the  purpose  of  aid- 
ing in  the  construction  of  its  line  of  road,  may 
accept  and  enforce  an  obliKation  payable  to  It, 
conditioned  that  the  note  shall  become  due  and 
payable  when  the  line  of  road  is  built  and  put 
in  operntion  to  a  point  named  therein ;  and  such 
a  note  is  not  void  or  against  public  policy. 

2.  Same— On  Whom  Bi:srniNo. 

One  who  is  not  a  privy  to  a  contract  can- 
not be  bound  thereby  against  his  consent,  to  his 
detriment ;  nor  can  be  claim  the  benefit  of  any 
of  its  favorable  provisions. 

3.  Trial— DiREOTiNo  Verdict. 

It  is  the  duty  of  a  trial  court  to  direct  a 
verdict  for  a  party,  when  the  evidence  is  such 
that,  it  a  verdict  were  returned  l>y  the  jury 
for  the  other  party,  the  court  under  the  law 
would  be  required  to  set  the  same  aside. 

fEd.  Note.— For  casps  in  point,  see  Cent  Dig. 
vol.  46.  Trial,  |§  370-380.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court  Logan  County; 
before  Justice  John  H.  Burford. 

Action  by  the  Federal  Trust  Company 
against  U.  C.  Guss.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Cotteral  &  Homor,  for  plaintiff  In  error. 
Dale  &  Blerer  and  Iloyt  Dustln  &  Keller,  for 
defendant  in  error. 

BURWELL,  J.  The  Ft.  Smith  &  Western 
Railroad  Company  contemplated  building  Its 
line  of  road  from  a  point  about  40  miles  west 
of  the  city  of  Ft  Smith,  in  the  state  of  Ar- 
kansas, to  the  city  of  Guthrie,  Okl. ;  and  the 
company,  through  Its  representatives,  propos- 
ed that  if  the  i>eopIe  of  Guthrie  would  execute 
and  deliver  to  It  their  respective  notes,  of  the 
aggr(>gate  value  of  $30,000,  the  line  would 
be  built  to  Guthrie.  Notes  were  executed 
amounting  In  all  to  about  $54,000  face  value. 
Tlie  defendant  executed  and  delivered  his 
note,  which  was  as  follows :  "$500.00.  Guth- 
rie, O.  T.,  Feb'y  1st,  1002.  The  undersigned 
promise  to  pay  to  the  order  of  Ft.  Smith  & 
Western  Railroad  Company,  five  hundred  & 
no/100  dollars  at  the  office  of  said  company 
In  Guthrie,  Oklahoma.  Provided,  always, 
that  this  note  becomes  due  and  iiayable  when 
said  railroad  company  shall  have  in  opera- 
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tton  a  line  of  railroad  from  the  present  termi- 
nus of  Its  line  In  the  Indian  Territory  to  the 
city  of  Guthrie,  Oklahoma  Territory.  [Sign- 
ed] U.  C.  Guss."  The  road  was  built  on  its 
own  right  of  way  to  a  point  about  200  or 
300  yards  north  of  the  corporation  boundary 
of  the  city,  and  from  there  Its  trains  ran  over 
the  tracks  of  the  Santa  F6  Railway  Com- 
pany to  the  passenger  depot  of  that  company, 
which  the  Ft.  Smith  &  Western  Railroad 
uses  In  common  with  such  company.  The 
note  In  question  was  transferred  to  the  Fed- 
eral Trust  Company,  and,  payment  having 
been  refused  by  Mr.  Guss,  It  commenced  this 
actlMi  In  the  district  court  of  Logan  county, 
which  resulted  in  a  judgment  In  Its  favor, 
and  the  defendant  has  prosecuted  this  ap- 
peal. 

The  pleadings,  the  evidence,  and  the  briefs 
cover  a  very  wide  range  and  present  many 
supposed  Issues,  which  at  first  blush  tend  to 
Impress  one  with  the  idea  that  the  questions 
involved  are  difficult  of  solution;  but  when 
we  take  the  facts  as  disclosed  by  the  evi- 
dence, and  aM>ly  to  them  a  few  simple,  well- 
established  principles  of  law,  the  complica- 
tions are  Imaginary,  and  not  real.  We  have 
examined  the  record  and  briefs  with  a  view 
of  determining,  If  possible,  what  advantage, 
If  any,  was  taken  of  the  appellant  in  this 
transaction,  but  are  forced  to  the  conclusion 
that  the  real  defense  is  the  usual  one  of 
"ought  not  to  pay,"  under  the  assignment  of 
error  "that  the  obligation  runs  to  a  railroad 
company  and  public  policy  prohibits  a  rail- 
way company  from  accepting  aid  in  the  build- 
ing of  its  road."  That  a  note  or  contract  of 
the  character  Involved  in  this  case  is  not 
against  public  policy  has  been  declared  by 
this  court  after  full  consideration.  The  ques- 
tion is  no  longer  an  open  one.  W.  B.  Piper  v. 
Choctaw  Northern  Townsite  &  Improvement 
Company,  16  Okl.  436,  85  Pae.  965.  In  the 
case  of  McGuffln  v.  Coyle  &  Guss,  16  Okl. 
648,  85  Pac.  054,  86  Pac.  962,  decided  some 
months  prior  to  the  case  Just  referred  to, 
this  court  recognized  the  validity  of  such 
contracts,  where  made  for  the  benefit  of  the 
railroad  company,  but  by  a  divided  court  de- 
nied recovery  In  that  particular  case,  for  the 
reason  that  the  contract  on  its  face  ran  to  an 
officer  of  the  company,  holding  that  that  fact 
was  sufficient  to  authorize  the  inference  that 
the  contract  was  made  for  the  benefit  of  the 
officers  of  the  company,  and  not  for  the  Ijene- 
fit  of  the  railroad  company  Itself.  By  the 
terms  of  the  contract  In  this  case  the  apjiel- 
lant  agreed  to  pay  to  the  Ft.  Smith  &  West- 
ern Railroad  Company  $500  when  that  com- 
pany (using  the  language  of  the  contract) 
"shall  have  In  operation  a  line  of  railroad 
from  the  present  terminus  of  Its  line  in  the 
Indian  Territory  to  the  city  of  Guthrie,  Ok- 
lahoma Territory."  The  road  was  built  and 
In  operation  before  this  suit  was  commenced. 
It  Is  true  that  It  is  insisted  that  the  company 
had  not  built  Its  line  of  road  Into  tlie  city; 
but  it  did  not  asre«  to  do  so.    It  agreed  to 


build  to  the  city  of  Guthrie,  and  the  spirit  of 
the  contract  Is  that  the  road  should  be  built 
so  as  to  afford  the  people  of  the  city  of  Guth- 
rie and  those  living  In  that  community  the  ad- 
vantages of  such  road  as  an  Independent 
line.  Under  the  record  this  has  been  done. 
The  contract  has  been  substantially  complied 
with.  If  it  was  the  desire  of  those  giving 
aid  to  the  railroad  company  that  it  build  and 
maintain  separate  and  independent  depot  and 
terminal  facilities,  they  should  have  so  pro- 
vided in  their  contracts.  Under  the  record 
there  has  been  a  reasonable  compliance  with 
the  contract  on  the  part  of  the  railroad  com- 
pany, and  the  appellant  should  pay  the  note, 
unless  be  can  show  some  other  defense. 

But  it  is  Insisted  that  this  and  other  notes 
were  executed  under  the  terms  of  another 
contract  In  writing,  entered  Into  between  the 
railroad  company  and  the  citizens  of  Guthrie, 
through  and  in  the  name  of  the  Guthrie  Club, 
of  Guthrie,  under  date  of  February  20,  1902. 
Tlie  contract  Is  as  follows: 
I  "Guthrie,  Okla.,  Feb.  20,  1902. 

"Contract  and  Agreement  by  and  between 
the  Ft.  Smith  ft  Western  Railroad  Company 
and  the  Guthrie  Club  of  Guthrie.  Oklaiioma. 
This  contract  and  agreement,  entered  Into  this 
20th  day  of  February,  A.  D.  1002,  by  and  be- 
tween the  Ft.  Smith  &  Western  Railroad 
Company,  duly  organized.  Incorporated,  and 
doing  business  under  the  laws  of  the  state 
of  Arkansas  and  the  Indian  Territory  and 
Oklahoma  Territory,  and  for  convenience 
hereinafter  designated  the  party  of  the  first 
part,  and  the  citizens  of  the  city  of  Guthrie, 
Oklahoma  Territory,  acting  by  and  through 
the  Guthrie  Club,  of  Guthrie,  Oklahoma,  an 
organization  duly  incorporated  under  the 
laws  of  Oklahoma  Territory,  having  for  its 
primary  purpose  the  development  of  the  busi- 
ness interests  of  the  city  of  Guthrie,  and 
which  said  Guthrie  Club,  of  Guthrie,  Okla- 
homa, is  for  convenience  hereinafter  desig- 
nated the  party  of  the  second  part,  wit- 
nesseth,  that 

"Whereas,  said  first  party  did  on  the  24th 
day  of  January.  1902,  submit  to  the  citizens 
of  the  city  of  Guthrie,  Logan  county,  Okla- 
homa Territory,  a  proposition  wherein  and 
whereby  said  first  party  proposed  and  olfered 
to  extend  its  line  of  railway  from  its  present 
terminus  in  the  Indian  Territory  to  the  city 
of  Guthrie,  Logan  county,  Oklahoma  Terri- 
tory, provided  the  citizens  of  said  city  of 
Guthrie  would  make,  execute,  and  deliver 
their  promissory  notes  to  said  first  party  of 
the  value  of  fifty  thousand  dollars  ($50,000.00), 
and  also  secure  for  the  use  and  benefit  of 
said  first  party  the  passage  by  the  mayor 
and  council  of  the  city  of  Guthrie  such  ordi- 
nances as  should  in  the  opinion  of  said  first 
party  be  necessary  and  essential  for  the  use 
of  said  first  .party  In  the  construction  and 
operation  of  Its  line  of  railroad  in  said  city ; 
and 

"Whereas,  said  proposition  as  In  substance 
above  set  forth  was  by  the  citizens  of  said 
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city  of  Guthrie  In  a  public  meeting  duly  ac- 
cepted, and  in  compliance  therewith  the  citi- 
zens of  the  city  of  Outhrie  hare  executed  and 
caused  to  be  executed  promissory  notes  to  the 
amount,  as  shown  by  their  face,  of  approxi- 
mately fifty-four  thousand  dollars  ($54,000.00), 
and  have  the  same  now  ready  for  delivery, 
and  the  mayor  and  common  council  of  said 
city  of  Guthrie  have  by  the  passage  of  ordi- 
nances permitted  said  first  party  to  construct 
and  operate  its  line  of  railway  into  and 
through  the  city  of  Guthrie,  as  requested  by 
said  first  party;   and 

"Whereas,  there  being  a  question  inrolved 
as  to  whether  or  not  the  promissory  notes 
above  and  herein  referred  to  are  of  the  full 
value  of  fifty  thousand  dollars  ($50,000.00),  In 
lieu  of  additional  subscriptions  and  in  pay- 
ment by  said  first  party  of  the  sum  hereinaft- 
er designated,  the  major  and  common  council 
of  said  city  of  Guthrie  have  by  resolution 
duly  enacted,  passed,  approved,  and  directed 
a  contract  to  t>e  entered  into  between  the 
city  of  Guthrie  and  said  first  party  herein 
named,  whereby  the  said  city  of  Guthrie 
shall,  for  a  period  of  five  (5)  years  from  the 
1st  day  of  January,  1903,  furnish  a  supply  of 
water  for  the  use  of  locomotives,  yards,  and 
terminals  of  said  first  party ;  and 

"Whereas,  said  first  party,  for  the  pur- 
poses of  convenience  and  to  enable  it  to  more 
readily  carry  out  its  purposes  in  building  its 
line  of  railway  as  protposed  and  understood 
between  the  parties  hereto,  did  on  the  14th 
day  of  February,  1902,  file  articles  of  incor- 
poration in  the  office  of  the  Secretary  of  the 
territory  of  Oldaboma  and  thereafter  receive 
a  charter  under  the  name  of  the  'Ft.  Smith 
&  Western  Railroad  Company  in  Oklahoma.' 
permitting  the  construction  of  a  line  of  rail- 
road, from  the  east  line  of  Lincoln  county  In 
said  territory  to  the  city  of  Guthrie  therein, 
which  line  of  railroad,  when  constructed,  is 
to  connect  with  and  become  a  part  of  the  pres- 
ent line  of  railroad  now  being  operated  and 
constructed  and  owned  by  said  first  party,  aui 
which  said  last-mentioned  line  will,  when 
completed,  be  operated  from  Ft.  Smith,  In  the 
state  of  Arkansas,  to  the  western  boundnry 
of  the  Creek  Nation  In  the  Indian  Territory, 
and  there  connect  with,  and  become  a  part 
of,  the  line  of  railroad  to  be  constructed  and 
operated  In  Oklahoma  Territory  as  hereinbe- 
fore described  and  set  forth: 

"Now,  therefore,  for  the  purpose  of  fully 
carrying  out  and  expressing  the  purposes  and 
Intention  of  the  parties  hereto,  and  in  con- 
sideration of  the  surrender  to  said  first  party 
of  the  promissory  notes  hereinbefore  men- 
tioned, and  in  further  oon.sideration  of  the 
ordinances  enacted  and  resolutions  passed 
by  the  ma.vor  and  council  of  the  city  of  Guth- 
rie, and  the  further  promise  upon  the  part  , 
of  said  second  party  to  cause  the  passage 
and  enactment  of  such  other  ordinances  upon 
the  part  of  said  mayor  and  council  as  may  be 
found  necessary  for  the  construction  and 
operation  of  said  line  of  railroad  in  said  city 


of  Guthrie,  said  first  party  hereby  stipulates 
and  agrees  to  and  with  said  second  party  that 
it  will  within  ninety  (90)  days  from  the  Ist 
day  of  February,  1902,  begin  the  work  of 
grading  for  its  line  of  railroad  as  above  de- 
scribed between  the  city  of  Guthrie  and  a 
point  on  the  St  Louis  &  San  Francisco  Rail- 
road, between  the  city  of  Chandler,  Okla- 
homa, and  a  point  five  (5)  miles  west  of  the 
city  or  town  of  Wellston  In  said  territory; 
that  its  entire  grade  for  its  line  of  railroad 
from  the  present  terminus  of  its  line  in  the 
Indian  Territory  to  the  city  of  Guthrie,  Okla- 
homa Territory,  shall  be  completed  within 
fifte^t  (15)  months  from  February  1,  1902; 
and  that  said  line  of  railroad  from  the  term- 
inus above  named  in  the  Indian  Territory 
shall  be  constructed  and  in  operation  within 
eighteen  (18)  months  from  said  Ist  day  of 
February,  1002. 

"The  party  of  the  first  part  hereby  ex- 
ecutes the  above  and  foregoing  contract  this 
20th  day  of  February,  1902. 

"The    Ft    Smith   &    Western    Raihroad 
Company, 
"By  Geo.  Hayden,  Its  President 

"The  party  of  the  second  part  hereby  ex- 
ecutes this  contract  this  20th  day  of  Feby,, 
1902. 

"The  Guthrie  Club,  of  Guthrie,  Oklahoma, 
"By  C.  M.  Barnes,  Its  President 

"Attest:  Frank  B.  Lucas,  Secretary.  [Seal.]" 

The  appellant  has  misapprehended  the 
scope  of  this  contract.  So  far  as  the  |500 
contract  is  concerned,  it  has  absolutely  noth- 
ing to  do  with  this  contract,  and  the  appel- 
lee's rights  to  recover  are  found  entirely  out- 
side of  any  of  the  provisions  contained  in  the 
one  Just  quoted  above.  The  appellant's  con- 
tract for  the  payment  of  the  $500  is  a  con- 
tract direct  with  the  railroad  company,  and 
its  terms  cannot  be  enlarged  or  restricted  by 
anything  found  in  the  contract  between  the 
railroad  company  and  the  Guthrie  Club.  The 
aptpellant's  contract  is  conditioned  upon  the 
performance  of  two  things:  First  that  the 
road  be  built;  and,  second,  that  it  be  put  In 
operation.  There  is  not  even  any  time  stat- 
ed when  these  things  shall  be  done.  The 
most  that  can  be  said  is  that  the  railroad 
company  could  bind  the  appellee  only  upon 
compliance  with  the  terms  of  the  contract 
within  a  reasonable  time.  That  is  not  true 
with  the  contract  with  the  Guthrie  Club.  It 
fixes  a  time  in  which  the  railroad  company 
shall  perform  the  things  named  therein.  Per- 
haps it  will  be  well  to  analyze  its  provisions 
briefly. 

The  first  statement  is  that  the  contract  is 
between  the  Ft.  Smith  &  Western  Railroad 
Company  and  the  Guthrie  Club,  of  Guthrie, 
Oklahoma.  In  the  next  sentence  it  recites 
the  contract  is  with  the  Ft  Smith  &  Western 
Railroad  Company  and  the  citizens  of  the 
city  of  Guthrie,  Oklahoma  Territory,  acting 
by  and  through  the  Guthrie  Club,  of  Guthrie, 
Oklahoma,  having  for  its  primary  purpose 
the  development  of  the  business  interests  of 
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the  city  of  Guthrie.  The  question  at  once 
arises:  "Who  Is  meant  In  the  contract  by 
"the  citizens  of  the  city  of  Guthrie"?  The 
position  that  it  refers  to  those  who  signed 
the  notes  Is  not  tenable;  for,  If  those  con- 
tracting Intended  to  protect  the  Interests  of 
that  class  alone,  they  would  have  said  so 
In  plain  and  unambiguous  words.  And, 
again,  that  class  had  individually  contracted 
with  the  railroad  company  direct.  They  had 
not  appointed  the  Guthrie  Club  as  their 
agent,  and  the  club  did  not  assume  to  act 
for  them.  They  claimed  to  represent  the 
citizens  of  Guthrie — those  who  had  not  con- 
tributed, as  well  as  those  who  had.  The 
club  was  not  acting  for  tljose  who  gave  their 
notes,  but  was  loolclng  after  the  building  up 
of  the  city,  and  with  that  object  In  view  It 
made  a  contract  with  the  railroad  in  its  own 
name;  tor  It  could  not  contract  on  behalf  of 
the  people  as  a  whole  in  the  name  of  the 
citizens  of  Guthrie,  because  the  entire  people 
can  contract  only  through  their  duly  elected 
or  appointed  officers.  We  shall  not  at  this 
time  attempt  to  express  any  opinion  as  to 
the  legality  of  this  contract  with  the  Guthrie 
Club,  and  shall  discuss  its  provisions  only 
In  80  far  as  It  appears  necessary  to  determine 
its  bearing  upon  the  contract  executed  by  the 
appellant.  However,  the  more  the  contract 
Is  examined,  the  more  unsound  appears  the 
api>ellant's  contention. 

We  come  now  to  a  consideration  of  the  sub- 
stance of  the  contract  Itself.  It  provides 
that,  "whereas,  the  railroad  company  pro- 
posed and  offered  to  extend  Its  line  of  rail- 
way from  Its  present  terminus  In  the  Indian 
Territory  to  the  city  of  Guthrie,  provided 
the  citizens  of  that  city  would  make,  execute, 
and  deliver  their  promissory  notes  of  the 
value  of  fifty  thousand  dollars  to  the  rail- 
road company,  and  also  secure  for  the  use 
and  benefit  of  the  railroad  company  the  pas- 
sage by  the  mayor  and  council  of  the  city  of 
Guthrie  such  ordinances  as  should  In  the 
opinion  of  the  railroad  company  be  neces- 
sary and  essential  for  the  use  of  the  com- 
pany In  the  construction  and  operation  of  its 
line  of  railroad  In  the  city."  The  contract 
then  recites  that  the  citizens  of  Guthrie  at 
a  public  meeting  accepted  the  proposition  O- 
the  railroad  company,  and  that  the  ordi- 
nances permitting  the  company  to  construct 
and  operate  Its  road  Into  and  through  the 
city  of  Guthrie  had  been  passed,  and  notes 
of  the  face  value  of  fifty-four  thousand  dol- 
lars had  been  executed  and  were  now  ready 
to  be  delivered.  Here  Is  where  we  come  to 
the  vital  portions  of  the  contract — those  por- 
tions which  show  what  the  parties  had  in 
mind  at  the  time  and  the  considerations 
which  led  to  the  making  of  the  contract.  A 
doubt  had  arisen  In  the  minds  of  the  parties 
interested  as  to  whether  the  notes  that  had 
been  executed,  although  of  the  face  value  of 
$.-)4.000.  were  In  fact  worth  $.")0,000,  and  In- 
stead of  securing  more  notes  the  city  of 
Guthrie,  by  its  mayor  and  common  council, 


passed  a  resolution  whereby  the  city,  for  k 
period  of  five  years  from  the  Ist  day  of  Jan- 
uary, 1903,  were  to  furnish  a  supply  of  water 
for  the  use  of  locomotives,  yards,  and  ter- 
minals of  the  railroad  company.  The  lan- 
guage of  this  particular  clause  of  the  con- 
tract is  as  direct  and  positive  as  It  Is  pos- 
sible for  language  to  make  It.  I^et  us  read 
it  in  this  connection:  "Whereas,  there  being 
a  question  Involved  as  to  whether  or  not 
the  promissory  notes  above  and  herein  re- 
ferred to  are  of  the  full  value  of  fifty  thou- 
sand dollars,  in  lieu  of  additional  8ubscrii>- 
tions  and  In  payment  by  said  first  party  of 
the  sum  hereinafter  designated,  the  mayor 
and  common  council  of  said  city  of  Guthrie 
have  by  resolution  duly  enacted,  passed,  ap- 
proved, and  directed  a  contract  to  be  en- 
tered Into  between  the  city  of  Guthrie  and 
said  first  party  herein  named,  whereby  the 
said  city  of  Guthrie  shall,  for  a  period  of 
five  (5)  years  from  the  1st  day  of  January, 
1903,  furnish  a  supply  of  water  for  the 
use  of  locomotives,  yards,  and  terminals  of 
said  first  party."  Then  follows  the  last 
clause  of  the  contract  It  says:  "Now,  there- 
fore, for  the  purpose  of  fully  carrying  out 
an4  expressing  the  puriwses  and  Intentions 
of  the  parties  hereto,  and  In  consideration 
of  the  surrender  to  said  first  party  of  the 
promissory  notes  hereinbefore  mentioned,  and 
in  further  consideration  of  the  ordinances 
enacted  and  resolutions  passed  by  the  mayor 
and  council  of  the  city  of  Guthrie,  and  the 
further  promise  upon  the  part  of  said  second 
party  to  cause  the  passage  and  enactment  of 
such  other  ordinances  upon  the  part  of  said 
mayor  and  council  as  may  be  found  neces- 
sary for  the  construction  and  operation  of 
said  line  of  railroad  In  said  city  of  Guthrie, 
said  first  party  hereby  stipulates  and  agrees 
to  and  with  said  second  party  that  It  will, 
within  ninety  (90)  days  from  the  1st  day  of 
February,  1902,  begin  the  work  of  grading 
for  its  line  of  railroad  as  above  described 
between  the  city  of  Guthrie  and  a  point  on 
the  St.  Louis  &  San  Francisco  Railroad,  be- 
tween the  city  of  Chandler,  Oklahoma,  and 
a  point  five  (5)  miles  west  of  the  city  or 
town  of  Wellston,  In  said  territory;  that  Its 
entire  grade  for  Its  line  of  railroad  frcui  the 
present  terminus  of  Its  line  In  the  Indian 
Territory  to  the  city  of  Guthrie,  Oklahoma 
Territory,  shall  be  completed  within  fifteen 
(1."))  months  from  February  1, 1902:  and  that 
said  line  of  railroad,  from  the  terminus 
above  named  In  the  Indian  Territory  to  the 
city  of  Guthrie,  In  Oklahoma  Territory,  shal* 
be  constructed  and  In  operation  within  eigh- 
teen (18)  months  from  the  1st  day  of  Feb- 
ruary, 1902."  Then  the  contract  Is  signec^.: 
"The  Ft.  Smith  &  Western  Railroad  Com- 
pany, by  Geo.  Hayden,  Its  President,"  and 
"The  Guthrie  Club,  of  Guthrie,  Oklahoma, 
by  C.  M.  Barnes,  Its  President  Attest: 
Frank  B.  Lucas,  Secretary.     [Seal.]" 

The  Guthrie  Club   had    In   Its   ix>sses8ion 
these  notes  for  f 54,000.    It  hud  also  secured. 
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the  passage  of  certain  ordinances,  and  agreed 
to  secure  the  passage  of  others  if  tliey  bo- 
cnme  necessary;  and  In  consideration  of 
tiiese  ordinances  and  tlie  delivery  of  these 
notes  the  railroad  company  agreed  to  com- 
plete Its  road  and  bare  it  in  operation  with- 
in a  certain  time.  These  notes,  howerer, 
were  to  be  delivered  as  they  were  originally 
executed  and  as  they  then  existed.  The  con- 
tract nowhere  attempts  to  modify  the  terms 
and  conditions  of  the  notes,  and  the  conten- 
tion of  the  appellant  that  this  contract  with 
the  Guthrie  Clnb  la  void  as  against  public 
policy,  in  that  it  is  agreed  therein  to  secure 
legislation  from  the  city  council,  may,  for 
the  sake  of  argument  (but  for  that  purpose 
alone  at  this  time),  be  conceded,  and  still 
the  appellant  is  bound  on  his  note.  Although 
this  contract  recites  In  one  place  that  it  is 
executed  by  the  Guthrie  Club  for  the  citizens 
of  Guthrie,  it  Is  apparent,  and  such  is  the 
legal  effect,  that  it  executed  the  contract 
for  and  on  behalf  of  itself,  and  the  promise 
to  complete  the  road  and  have  it  In  operation 
within  a  stated  time  is  a  promise  to  the  clnb, 
and  not  a  promise  to  either  the  city  of 
Guthrie,  or  its  citizens  as  a  municipality,  or 
to  the  mnker.s  of  the  notes.  What  considera- 
tion flowed  from  Guss  to  the  railroad  com- 
pany for  the  promise  In  this  contract  that  the 
road  should  be  built  and  in  operation  within 
the  time  stated  therein?  It  cannot  be  said 
to  be  the  $500,  because  he  bad  already  agreed 
personally.  In  the  note  signed  by  himself,  to 
pay  that  when  the  road  was  built  and  in 
operation,  and  this  note  specified  no  time 
for  the  building  of  the  road.  If  the  Guthrie 
Club  had  agreed  in  this  contract  that  the 
appellant  and  others  giving  notes  should 
contribute  an  additional  sum  in  the  event 
that  the  railroad  company  failed  to  realize 
$50,000  on  these  notes — that  is,  that  he,  to- 
gether with  those  who  were  responsible, 
should  increase  the  amount  of  their  respec- 
tive notes  pro  rata  and  make  up  the  sum 
which  the  railroad  company  failed  to  collect 
— would  it  bo  presumed  that  this  appellant 
would  not,  if  sued  upon  this  contract,  deny 
the  power  of  the  club  to  bind  him?  Of  course 
he  would,  and  no  court  would  hold  that  the 
club  had  such  power  under  the  facts  disclosed 
by  this  record.  If  the  clnb  could  not  change 
the  terms  of  his  note,  so  as  to  Increase  his 
liability,  it  could  not  by  a  separate,  inde- 
pendent contract,  executed  without  express 
authority  from  him,  reduce  his  liability  below 
that  to  wliicU  he  had  agreed  in  his  note. 

Tlie  Guthrie  Club,  after  the  railroad  com- 
pany failed  to  complete  the  road  within  the 
time  si)eclfled  in  the  contract  which  we  have 
Just  been  considering,  made  another  agree- 
ment with  the  railroad  company  extending 
the  time  for  couipletlug  the  road  and  putting 
it  In  o|)erati(>n.  This  contract  is  ulso  dis- 
cussed at  some  lenprli  by  l)oth  parties;  but 
'It  Is  mit  ncifss.ir.v  to  consider  It.  Having 
held  that  .Mr.  (iuss  was  not  privy  to  the 
lirst  cuuU'uct  made  belwueu  the  railroad  com- 


pany and  the  Gnthrle  Club,  be  could  have  no 

interest  In  its  subsequent  modification. 

It  Is  also  contended  by  appellant  In  his 
brief,  as  well  as  alleged  In  bis  pleading,  that 
there  was  no  consideration  for  the  note  In 
question,  for  the  reason  that  the  railroad 
company  had  concluded  to  bnlld  the  line  to 
Guthrie  before  the  proposition  was  made  by 
the  company's  officials  that  It  would  do  so  If 
the  citizens  of  Guthrie  would  give  notes  of 
the  value  of  $50,000.  Even  if  this  were  true, 
it  would  not  defeat  recovery,  unless  represen- 
tations were  made  which  deceived  the  appel- 
lant, and  without  which  representations  he 
would  not  have  given  the  note  In  controversy. 
We  have  read  appellant's  evidence  carefully, 
and  are  fully  satisfied  that  he  was  not  de- 
ceived. In  fact,  he  does  not  claim  that  he 
was  deceived. 

From  these  observations  It  necessarily  fol- 
lows tliat  the  Judgment  of  the  lower  court 
should  be  affirmed.  In  the  business  world 
nothing  Is  more  sacred  than  the  right  of 
contract;  and  one  of  the  highest  duties  of 
courts  is  to  compel  obedience  to  their  terms 
by  those  who  make  them,  when  there  exists 
no  valid  reason  for  relieving  either  of  the 
parties  from  the  performance  of  the  condi- 
tions thereof.  And  In  these  times,  when 
much  Is  being  done  to  enforce  railroads  to 
conform  to  the  law  and  respect  their  obliga- 
tions, care  should  also  be  exercised  to  the 
end  that,  through  passion  and  prejudice,  they 
be  not  deprived  of  that  to  which  they  are 
lawfully  entitled.  Tlie  evidence  In  this  case 
discloBPS  that  the  appellant  is  a  man  of  ex- 
perience, and  that  he  has  In  the  past  been 
Interested  tn  making  contracts  of  a  similar 
character  to  the  note  In  controversy.  He  has 
offered  absolutely  no  legal  e.\cuse  why  he 
should  not  pay  this  note.  Therefore  the  law. 
through  its  agencies^  will  compel  him  to  do 
so.  The  trial  court  properly  directed  a  ver- 
dict for  plaintiff.  A  judgment  for  the  de- 
fendant, under  the  evidence,  could  not  have 
been  sustained. 

The  Judgment  of  the  lower  court  Is  hereby 
affirmed.  All  of  the  Justices  concurring,  ex- 
cept BURFORD,  C.  J.,  who  presided  at  the 
trial  below,  not  sitting,  HAINER,  J.,  not 
sitting,  and  IRWIN  and  GARBER,  JJ.,  ab- 
sent 


ENID  &  ANADARKO  RT.  CO.  v.  KEPHART. 

(Supronip  Court  of  Oklahoma.    Sept.  6,   1906. 
Rehearing  Denied  Oct  12,  IflOT.) 

1.  Public  Las  ds— Grant  in  Aid  op  Rail- 
boa  ds—Rioiit  OF  Wat. 

A  railroad  company  appropriating  land  for 
its  riatht  of  way  across  a  tract  of  land  covoreti 
by  tli<'  homostead  rntry  of  another  bcoomea  an 
tmlawful  trfspasHpr.  and  obtnins  no  ripht  either 
in  law  or  equity  to  the  land. 

FEd.  Xote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Public  Lamls,  H  244-240.] 

2.  Same  —  Homestead     Entry  —  Railboad 
Right  of  Way. 

A  home>tenf1  entry,  valid  upon  its  face,  con- 
stitutes such  an  appropriation  and  withdrawal 
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of  the  land  as  to  segregate  it  from  tbe  public 
domain,  and  precludes  it  from  subsequent  ap- 
propriation for  right  of  way  for  railroad  pur- 
poses luder  the  act  of  187o,  granting  right  of 
way  to  railroad  companies  through  the  public 
lands  of  the  United  States. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Public  I.rfinds,  §§  244-240.] 

3.  Sake  —  Cancellation  of  Entbt  —  Effect 

ON  Right  of  Way. 

Where  A.  has  a  homestead  entry  upon  a 
tract  of  government  land  subject  to  homestead 
entry,  and  B.  enters  thereon  while  said  entry 
is  intact,  and  makes  settlement,  and  a  railroad 
company  enters  and  appropriates  a  strip  100 
feet  wide  across  said  tract  for  its  right  or  way, 
having  filed  its  articles  of  incorporation  and 
profile  maps  with  the  Secretary  of  the  Interior, 
and  the  same  having  received  his  approval  un- 
der the  act  of  1809,  providing  for  condemnation 
proceedings  and  payment;  and  thereafter  B.  by 
contest  proceedings  in  the  United  States  Land 
Office  secures  the  relinquishment  of  A.  to  be 
filed  in  the  United  States  I^nd  Office,  and 
immediately  thereafter  makes  homestead  entry 
for  said  tract  under  a  preference  right  as  suc- 
cessful contestant,  and  complies  with  all  the 
provisions  of  the  law  to  preserve  said  entry — 
held,  that  the  cancellation  of  A.'s  entry  did  not 
cause  a  reversion  of  the  right  of  way  to  the 
railroad  company  under  the  act  of  187.5,  grant- 
ing right  of  way  to  railroad  companies  through 
the  public  lands  of  the  United  States. 

[Ed.  Note. — For  ca.sea  in  point,  see  Cent.  Dig. 
vol.  41,  Public  Lands,  §S  244-24C.1 

Burford,  C.  J.,  and  Burwell  and  Pancoast, 
JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Comanche  Coun- 
ty;  before  Justice  F.  B.  (Jillette. 

Action  by  James  A.  Kephart  against  the 
Enid  &  Anadarko  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

On  the  29th  day  of  January,  1903,  the  de- 
fendant in  error,  James  A.  Kephart,  brought 
this  action  In  the  district  court  of  Comanche 
county  to  recover  damages  from  the  plain- 
tiff In  error,  Enid  &  Anadnrko  Railway  Com- 
pany, a  corporation,  for  the  wrongful  and 
unlawful  Invasion,  appropriation,  and  occu- 
pancy of  a  certain  portion  of  his  land  for 
railroad  purposes.  The  case  was  tried  to  the 
court  upon  an  agreed  statement  of  facts,  re- 
sulting in  a  judgment  for  plaintiff  in  the 
sum  of  $575,  and  defendant  brings  the  case 
to  this  court,  alleging  error. 

In  his  petition  the  plaintiff  below  alleged, 
substantially,  that  he  is  the  homestead  entry- 
man,  occupant,  and  claimant  for  the  N.  W. 
14  of  section  10,  In  township  2  S.  of  range 
11  W.  I.  M.,  In  Comanche  county,  Okl.  T., 
having  made  homestead  entry  No.  10,324  on 
the  31st  day  of  July,  1902,  at  the  United 
States  Land  Office  at  Lawton,  Okl.;  that  he 
now  resides  thereon,  and  Is  In  the  lawful, 
exclusive,  and  peaceable  possession  thereof, 
save  and  except  for  the  wrongful  acts  and 
trespasses  of  the  defendant,  plaintiff  In  error 
herein;  that  the  defendant  wrongfully  and 
unlawfully  entered  upon  said  tract  of  land 
without  the  consent,  and  over  the  express 
objection,  of  plaintiff,  and,  by  excavation 
and  fill,  constructed  a  railway  embankment 


and  grade,  running  and  extending  through 
and  across  said  tract  of  land  in  a  diagonal 
direction  from  the  north  to  the  south  line 
thereof,  and  thereby  occupied,  and  forcibly 
excluded  plaintiff  from  a  strip  of  valuable 
land  100  feet  in  width  through  and  across  the 
most  valuable  portion  of  said  tract,  to  tbe  . 
damage  of  the  plaintiff  In  tbe  sum  of  $1,900. 
In  the  amended  answer,  relied  upon  by  tbe 
defendant,  and  upon  which  tbe  cauae  was 
submitted,  tbe  defendant  admitted  tbat  It 
was  a  corporation,  and,  in  addition  to  a  gen- 
eral denial,  alleged  that  on  the  6th  day  of 
February,  1902,  and  prior  to  the  date  of  plain- 
tiff's homestead  entry,  and  prior  to  bis  set- 
tlement upon  the  land,  it  filed  with  the  Sec- 
retary of  the  Interior  a  copy  of  its  articles 
of  Incorporation,  and  due  proofs  of  Its  organi- 
sation under  the  same,  and  located  ItM  line 
of  railway,  and  within  12  months  after  mak- 
ing said  location,  and  prior  to  the  settlement 
and  entry  of  plaintiff,  caused  to  be  filed  with 
the  register  of  tbe  Land  Office  at  Lawton,  OkJ. 
T,  in  the  land  district  in  which  tbe  land 
was  situated,  a  map  and  profile  of  its  road 
showing  a  section  thereof  30  miles  In  length, 
and  as  constructed  and  operated  through 
said  tract  of  land;  that  said  map  and  pro- 
file was  duly  approved  by  the  honorable  Sec- 
retary of  the  Interior  In  the  month  of  Feb- 
ruary, 1902,  and  prior  to  said  settlement  and 
entry,  and  prior  to  the  time  that  the  rights 
of  the  plaintiff.  If  any,  bad  been  acquired 
or  attached  to  said  land,  subject  to  the  right 
of  way  of  the  railway  company;  tbat  the 
defendant  entered  upon  tbe  tract  of  land, 
described  in  plaintiff's  petition,  and  construct- 
ed a  continuous  line  of  railway  grade  and 
road  through  and  across  said  land,  and  oc- 
cupied, for  railway  purposes,  a  strip  of  land 
100  feet  in  width  through  and  across  said 
tract;  tbat  the  defendant  completed  its  30- 
mlle  section  of  the  road  within  one  year  after 
its  said  location;  and  that  the  laud  of  tbe 
plaintiff  at  the  time  of  the  location  of  the  de- 
fendant's railway  line,  and  the  tiling  of  said 
maps  and  plats,  was  a  part  of  the  public 
lands  of  the  United  States.  Plaintiff  replied 
denying  each  all^atlon  of  said  answer  not 
admitted  by  the  petition  or  reply,  and  alleg- 
ed that  on  the  3d  day  of  September,  1901, 
William  Gillies  made  homestead  entry  for 
said  land;  that  on  or  about  February,  1902, 
and  prior  to  the  attempted  occupancy  and 
appropriation  by  the  defendant  plaintiff 
made  settlement  on  the  tract  of  land  to  es- 
tablish his  residence  thereon,  and  has  re- 
sided on  the  land  ever  since:  making  it  his 
home  to  tbe  exclusion  of  any  home  elsewhere, 
with  the  Intent  to  acquire  title  thereto  under 
the  homestead  laws  of  the  United  States; 
that  on  March  4,  1902,  plaintiff  tiled  a  con- 
test against  the  entry  of  Gillies,  charging 
speculation,  and  abandonment  which  was  tbe 
only  valid  pending  contest  against  said  entry 
at  the  time  when  Gillies  filed  his  relinquish- 
ment; and  that  by  virtue  of  such  pending 
contest  plaintiff  acquired  a  preferred  right 
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to  make  homestead  entry  on  said  tract  un- 
der the  act  of  Congress,  approved  May  14, 
1880,  21  St.  140,  c  89,  and  under  tbe  rules 
and  regulations  and  decisions  of  tbe  Depart- 
ment of  the  Interior  of  tbe  United  States; 
and  that  on  the  31st  day  of  July,  1902,  Gil- 
lies filed  bis  relinquishment  in  tbe  Tjand  Of- 
fice at  Lawton,  in  and  for  tbe  district  In 
which  said  tract  of  land  was  located,  and 
on  the  same  day  that  plaintier  made  his 
homestead  entry  for  said  tract 

The  agreed  statement  of  facts  upon  which 
tbe  cause  was  submitted  is  as  follows: 

"It  Is  hereby  stipulated  and  agreed  by  and 
between  tbe  parties  hereto  that  the  follow- 
ing statement  of  facts  shall  be  taken  and 
considered  upon  the  trial  by  the  court  as 
facts  proven  on  the  trial  of  the  above-enti- 
tled action,  and  the  same  are  now  hereby 
admitted  to  be  true  by  the  parties  hereto, 
respectively,  to  wit:  First.  That  on  the  3d 
day  of  September,  1901,  at  the  United  States 
Land  Office  at  Lawton,  Okl.  T.,  William  Gil- 
lies made  homestead  entry  under  the  home- 
stead laws  of  the  United  States,  of  the  N. 
W.  %  of  section  numbered  10,  In  township 
numbered  2  S.,  of  range  numbered  11  W.  of 
the  Indian  Meridian,  in  Comanche  county, 
Okl.  T.,  being  the  Identical  tract  of  land 
over  which  the  right  of  way  is  in  controversy 
in  this  action,  and  that  from  and  after  said 
September  3,  1901,  said  tract  was  so  cover- 
ed by  the  valid  and  subsisting  homestead 
entry  of  said  WiUiam  Gillies  up  to  the  time 
that  he  relinquished  on  July  31,  1902.  Sec- 
ond. That  plaintiff,  Kephart,  made  settle- 
ment and  established  his  residence  on  said 
land  on  or  about  February  10,  1902,  and  has 
resided  on  said  land  ever  since.  Third.  That 
plaintiff  on  March  4,  1002,  filed  a  contest 
against  said  homestead  entry  of  William 
Gillies,  charging  speculation  and  abandon- 
ment, which  was  the  only  valid  pending  con- 
test against  said  entry  at  the  time  of  the 
filing  of  Gillies'  relinquishment.  Fourth. 
That  on  July  31,  1902,  relinquishment  of 
said  William  Gillies  for  said  claim  was  filed 
in  the  United  States  Land  Office  at  Lawton, 
Okl.,  and  immediately  thereafter,  and  on  tbe 
same  day  plaintiff,  Kephart,  made  homestead 
entry  for  the  said  land  under  a  preference 
right  as  successful  contestant,  and  has  re- 
sided thereon  as  homestead  claimant  ever 
since.  Fifth.  That  plaintiff  has  never  made 
any  conveyance  or  agreement  for  conveyance 
of  any  i)ortion  of  said  land  to  defendant,  or 
for  its  use,  and  has  never  been  paid  or  prof- 
fered payment  for  right  of  way  over  said 
tract  by  defendant.  Sixth.  That  defendant 
Is  <a  corporation,  as  alleged  in  plaintiff's  peti- 
tion, and  that  It  entered  upon  said  tract  of 
land  and  constructed  over  and  across  the 
same  a  continuous  line  of  railroad  grade  and 
roadbed,  and  occupied  for  said  purposes  a 
strip  of  land  100  feet  in  width  through  and 
across  said  tract  of  land.  Seventh.  That  on 
the  6th  day  of  February,  1902,  and  prior 
to  said  plaintiff's  homestead  entry  describ- 


ed in  his  petition,  and  prior  to  bis  settle- 
ment upon  the  said  land,  defendant  filed  with 
the  Secretary  of  the  Interior  a  copy  of  its 
articles  of  incorporation  and  due  proofs  of 
its  organization  under  the  same,  and  on  or 
before  the  6th  day  of  February,  1902,  located 
its  line  as  afterwards  constructed  and  operat- 
ed to,  over,  and  across  the  said  lands,  and 
within  12  months  after  making  said  location, 
and  on  the  27th  day  of  February,  1902,  caus- 
ed to  be  filed  with  the  register  of  the  United 
States  Land  OfUce  at  Lawton.  Okl.  T^  and 
of  tbe  land  district  In  which  said  lands  were 
situated,  a  map  and  profile  of  its  said  road 
showing  a  section  of  30  miles  in  length,  run- 
ning over  and  across  the  land  hraein  describ- 
ed, and  constructed  and  operated  through 
and  across  said  tract;  that  said  map  and 
profile  were  afterwards  approved  by  the  hon- 
orable Secretary  of  the  Interior  after  July 
31,  1902;  that  said  defendant  commenced 
the  construction  of  said  road  across  the  said 

land  on  the day  of  February,  1902,  and 

completed  tbe  said  road  within  one  year  aft- 
er the  said  location. 

"It  is  further  agreed  between  the  parties 
hereto  that  if  the  rights  of  the  plaintiff  in 
and  to  the  lands  hereinabove  described  were 
prior  and  superior  to  the  rights  of  the  said 
defendant  through,  over,  and  across  the 
same,  the  said  plaintiff  is  by  virtue  of  that 
fact  entitled  to  recover  as  the  value  of  bis 
interest  in  the  lands  taken,  and  as  damage<3 
as  to  that  portion  of  the  said  lands  not  taken 
for  right  of  way  of  the  said  railway  company 
to  the  sum  and  amount  of  $575,  and  no 
more.  And  that  In  the  event  of  final  decision 
in  favor  of  the  said  plaintiff,  judgment  shall 
be  entered  for  the  said  plaintiff  for  said 
sum,  provided,  however,  that  nothing  con- 
tained in  this  stipulation  shall  deprive  either 
party  of  a  right  to  do  any  act  necessary  to 
secure  a  review  of  the  decision  of  the  district 
court  or  any  other  court  herein,  on  any  ques- 
tion of  law  by  any  other  court  having  com- 
petent jurisdiction.  It  is  further  stipulated 
and  agreed  that  this  cause  shall  be  deter- 
mined by  the  district  court  of  Comanche 
county,  Okl.  T.,  and  a  Judgment  rendered 
therein  upon  the  foregoing  statemait  of  facts 
without  other  or  additional  evidence. 

"In  addition  to  the  facts  stated  in  tha 
above  statement,  it  was  agreed  by  the  plain- 
tiff and  defendant:  That  in  the  month  of 
Febniary,  19t)2,  tbe  defendant  filed  in  the 
office  of  the  Secretary  of  the  Interior  a  true 
copy  of  the  map  and  profile  described  in  the 
said  agreed  statement,  which  map  was  certi- 
fied by  the  president  and  chief  engineer  of 
the  defendant,  &a  follows: 

"'State  of  Illinois,  County  of  Cook— ss.: 
W.  E.  Dauchy,  being  duly  sworn,  says  that 
he  is  tlie  cliief  engineer  of  the  Enid  &  Ana- 
darko  Hallway  Companj';  that  the  survey  OJ 
route  of  said  road  from  a  point  on  the  liu« 
of  the  Chicago,  Rock  Island  &  Pacific  Rail 
way,  forty-six  (46)  feet  east  and  three  hun- 
dred and  thirty-eight  (338)  feet  north  of  the 
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southwest  corner  of  section  thirty-two  (32), 
township  two  (2)  north,  range  eleven  (11) 
west  of  the  Indian  Meridian,  and  ending  at  a 
point  one  hundred  £fty-flve  (155)  feet  east 
and  fifteen  hundred  eighty  (1,580)  feet  north 
of  the  southweS't  comer  of  section  sir  (6), 
township  three  (3)  south,  range  ten  (10)  west 
of  the  Indian  Meridian,  in  the  territory  of 
Oklahoma,  a  distance  of  twenty  (20)  miles, 
was  made  under  hla  direction  as  chief  en- 
gineer of  the  company  and  under  its  authori- 
ty, commraclng  on  the  1st  day  of  September 
1901,  and  ending  on  the  fifteenth  day  of  De- 
cember, 1901;  and  that  such  survey  Is  ac- 
curately represented  on  this  map.  W.  B. 
Daucby,  Chief  Engineer. 

"  'Sworn  and  subscribed  to  before  me  this 
14th  day  of  Jan.,  1902.  Frank  Stewart,  No- 
tary Public.  [Seal.]  My  commission  expires 
Sept  22.  1902. 

"•I,  M.  A.  Low,  do  hereby  certify  that  I 
am  the  president  of  the  Enid  &  Anadarko 
Railway  Company;  that  W.  B.  Dauchy, 
who  subscribed  the  foregoing  affidavit.  Is  the 
chief  engineer  of  the  said  company ;  that  the 
survey  of  line  of  route  of  the  company's 
(road),  as  accurately  represented  on  the  ac- 
companying map,  was  made  under  authority 
of  the  company;  that  the  said  line  of  route 
so  surveyed  and  as  represented  on  the  sjild 
map  was  adopted  by  the  company  by  resolu- 
tion of  its  board  of  directors  on  the  thirty- 
first  day  of  December,  1901,  as  the  definite 
location  of  Its  road  from  a  point  on  the  line 
of  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way, forty-six  (40)  feet  east  and  three  hun- 
dred thirty-eight  (338)  feet  north  of  the 
southeast  corner  of  section  thirty-two  (32), 
township  two  (2)  north,  range  eleven  (11) 
west  of  the  Indian  Meridian,  and  ending  at 
a  point  one  hundred  fifty-five  (155)  feet  east 
and  fifteen  hundred  eighty  (1580)  feet  north 
of  the  southwest  comer  of  section  six  (6), 
township  three  (3)  south,  range  ten  (10)  west 
of  the  Indian  Meridian,  In  the  territory  of 
Oklahoma,  a  distance  of  twenty  (20)  miles; 
that  the  map  has  been  prepared  to  be  filed 
for  the  approval  of  the  Secretary  of  the  In- 
terior, In  order  that  the  company  may  obtain 
the  benefits  of  the  act  of  Congress  approved 
March  2,  1899,  entitled  "An  act  to  provide 
for  the  acquiring  of  rights  of  way  by  rail- 
road companies  through  Indian  reserva- 
tions, Indian  lands,  and  Indian  allotments, 
and  for  other  purposes."  I  further  certify 
that  the  said  railroad  Is  to  be  operated  as  a 
common  carrier  of  passengers  and  freight 
M.  A.  Low,  President  of  the  Enid  &  Anad- 
arko Railway  Company.  Attest ;  F.  C.  Mar- 
shall, Secretary.     [Seal.]' 

"That  said  map  and  profile  were  approved 
by  the  said  secretary  through  Thomas  Ryan, 
acting  secretary,  In  the  following  language 
indorsed  thereon  on  the  date  borne  by  the 
same,  to  wit:  'De|)t.  of  the  Interior,  Febru- 
ary C,  1902.  Approved,  subject  to  the  provi- 
sions of  the  act  of  March  2,  1899  (30  Stat. 
990),  and  subject  also  to  any  prior,  valid, 


existing  rights  and  adverse  claims.     Tbos. 
Ryan,  Acting  Secretary.' 

"It  is  also  agreed  that  the  railway  line 
through,  over,  and  across  the  described  land 
was  constmcted  imder  contract  by  a  con- 
tractor from  the  said  company,  who  In  tarn 
employed  subcontractors  to  grade  the  same, 
and  they  In  doing  such  grading  placed  some 
earth  excavated  on  said  line  more  Ihan  50 
feet  from  the  center  line  of  said  railway  as 
located  and  constructed.  That  previous  to 
July  31,  1903,  defendant,  through  Its  agent 
had  conversation  and  negotiations  with 
plaintiff  as  contestant  on  said  land,  and  with 
Ills  attorney,  for  the  purimse  of  right  of  way 
through  said  land,  but  that  defendant  hesi- 
tated to  make  purchase  and  payment  and 
declined  to  do  so,  because  of  the  unsettled 
condition  of  the  title;  there  being  several 
contests  and  adverse  claims  to  said  land." 

M.  A.  Low,  Blake,  Blake  &  Low,  and  W. 
C.  Stevens,  for  plaintiff  In  error.  Black  & 
Trosper,  for  defendant  in  error. 

GARBER,  J.  (after  stating  the  facts  as 
above).  From  the  agreed  statement  of  facts 
in  this  case  It  appears  that  one  William  Gil- 
lies, on  the  3d  day  of  September,  1901,  made 
a  valid  homestead  entry  on  the  N.  W.  i^  of 
section  10.  in  township  2  S.,  of  range  11  W. 
L  M.,  in  Comanche  county,  Okl.  T.,  being  the 
tract  of  land  In  controversy  In  this  action; 
that  from  and  after  said  date  said  tract  of 
land  was  covered  by  the  homestead  entry 
up  to,  and  Including,  the  3l8t  day  of  July. 
1902;  that  the  plaintiff,  Kephart  made  ac- 
tual settlement  and  established  his  residence 
on  said  land  on  the  10th  day  of  February, 
1902,  and  has  since  resided  thereon^  that 
on  March  4,  1902,  he  filed  a  contest  against 
the  homestead  entry  of  Gillies,  which  con- 
test was  pending  in  the  United  States  Land 
Office  on  the  31st  day  of  July,  1902;  that 
on  that  date,  the  said  Gillies,  as  the  result  of 
said  contest,  relinquished  his  homestead  en- 
try, and  thereupon  the  plaintiff,  Kephart, 
immediately  made  his  homestead  filing  there- 
on under  a  preference  right  as  successful 
contestant ;  that  the  plaintiff,  Kephart  never 
made  any  conveyance  to,  or  any  agreement 
for  a  conveyance  of  any  portion  of  said  land 
to,  the  defendant  company,  and  has  never 
been  paid  for  the  right  of  way  over  the 
same;  that  the  defendant  company  entered 
upon  said  land  and  constructed  its  grade  and 
roadbed,  and  has  occupied  the  same  for  the 
purposes  of  Its  railroad  on  a  strip  100  feet 
in  width  through  and  across  said  tract; 
that  it  filed  with  the  Secretary  of  the  In- 
terior a  copy  of  Its  articles  of  Incorporation 
on  the  Cth  day  of  February,  1902;  that  on 
that  date  bad  located  Its  line  as  afterwards 
constructed  over  and  across  said  land,  and 
on  the  27th  day  of  Febroary,  1902,  caused  to 
be  filed  with  the  register  of  the  United  States 
Land  Office  at  Lawton,  Okl.  T.,  the  same 
being  the  land  district  In  which  said  tract 
Is  situate,  a  map  and  profile  of  its  said  road 
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running  over  and  across  the  land  described 
therein ;  that  the  said  map  and  profile  were 
approved  by  the  Secretary  of  the  Interior 
on  February  6,  1902,  and  the  defendant  com- 
menced the  construction  of  Its  road  across 
said  land  some  time  during  the  mouth  of 
February,  1902,  and  completed  the  same 
within  one  year  thereafter.  In  this  ease  we 
do  not  hesitate  to  approve  the  reasoning  and 
conclusion  expressed  in  the  written  opinion 
of  the  learned  trial  Judge  as  a  conclusive 
exposition  and  a  correct  statement  of  the 
law  in  the  case,  and  which  in  our  judgment 
remains  wholly  unanswered  by  the  exhaust- 
ive briefs  of  counsel  for  plaintiff  In  error. 

Plaintiff  In  error  relies  upon  Act  March  8, 
1875,  18  Stat.  482,  c.  152  [U.  S.  Comp.  St 
1901,  p.  1568],  which  provides: 

"That  the  right  of  way  through  the  public 
lands  of  the  United  States  Is  hereby  granted 
to  any  railroad  company  duly  organized  un- 
der the  laws  of  any  state  or  territory,  ex- 
cept the  District  of  Columbia,  or  by  the  Con- 
gress of  the  United  States,  which  shall  have 
filed  with  the  Secretary  of  the  Interior  a 
copy  of  Its  articles  of  incorporation,  and  due 
proofs  of  Its  organlEatlon  under  the  same, 
to  the  extent  of  one  hundred  feet  on  each 
side  of  the  central  line  of  said  road.  Also 
the  right  to  take  from  the  public  lands  ad- 
jacent to  the  line  of  said  road  material, 
earth  and  stone,  and  timber  necessary  for 
the  construction  of  such  railroad;  also 
ground  adjacent  to  such  right  of  way  for 
station  buildings,  depots,  machine  shoi>8, 
side  tracks,  turnouts,  and  water  stations,  not 
to  exceed  In  amount  twenty  acres  for  each 
station  to  the  extent  of  each  station  for 
each  ten  miles  of  its  road." 

"Sec.  4.  That  any  railroad  company  de- 
siring to  secure  the  benefits  of  this  act  shall, 
within  twelve  months  after  the  location  of 
any  section  of  twenty  miles  of  Its  road,  If 
the  same  be  upon  surveyed  lands,  and  If  up- 
on nnsurveyed  lands  within  twelve  months 
after  the  survey  thereof  by  the  United 
States,  file  with  the  register  of  the  Land 
Office  for  the  district  where  such  land  Is  lo- 
cated, a  profile  of  Its  road,  and  upon  ap- 
proval thereof  by  the  Secretary  of  the  In- 
terior, the  same  shall  be  noted  upon  the 
plats  In  said  office,  and  thereafter  all  such 
lands  over  which  right  of  way  shall  pass 
shall  be  disposed  of  subject  to  such  right 
of  way,  provided  that  if  any  section  of  said 
road  shall  not  be  completed  within  five  years 
after  the  location  of  said  section,  the  rights 
herein  granted  shall  I)e  forfeited  as  to  any 
such  completed  section  of  said  road." 

The  Hue  of  definite  location  of  the  railroad 
which  determines  the  rights  of  the  company 
to  the  right  of  way  under  the  above  act  la 
definitely  fixed  within  the  meaning  of  the  act 
by  the  filing  of  a  profile  map  allowing  Its  lo- 
cation, with  the  Secretary  of  the  Interior, 
and  upon  his  approval  the  public  lands  over 
which  such  right  of  way  shall  pass  shall  be 
disposed  of  subject  to  such  right  of  way. 


And  it  Is  held  that  the  construction  of  the 
company's  roadbed  la  sufficient  notice,  to 
those  who  take  subsequently,  that  the  com- 
pany has  taken  its  right  of  way  under  the 
act.  The  act  of  1875  grants  the  right  of  way 
to  railroad  companies  only  through  the  put)- 
llc  lands  of  the  United  States.  Was  the  tract 
in  question  public  land  at  the  time  of  the 
approval  of  the  company's  profile  plat  by  the 
Secretary  of  the  Interior,  viz.,  February  6, 
1902?  The  authorities  without  confilct  deter- 
mine that  question  in  the  negative.  The 
homestead  entry  made  by  Gillies  on  Septem- 
ber 3,  1901,  segregated  the  tract  from  the 
public  domain,  and  the  company  obtained  no 
right  under  the  act  by  filing  Its  profile  plat, 
or  by  its  occupancy,  for  the  reason  that  it 
was  not  public  land  at  the  time;  and  for  the 
same  reason  the  plaintiff,  Kephart,  secured 
no  right  to  the  tract  by  his  settlemoit  In 
fact,  both  were  mere  trespassers  upon  the 
land,  and  remained  such  until  the  cancella- 
tion of  the  homestead  entry  of  Gillies  on 
July  81,  1902. 

It  is  Insisted  by  counsel  for  the  plaintiff  In 
error  that,  since  the  plaintiff  alleges  that  he 
contested  Gillies  on  the  ground  of  abandon- 
ment and  speculation,  the  court  should  take 
judicial  notice  of  the  fact  that  plaintiff  could 
only  contest  Gillies  by  filing  an  affidavit 
showing  that  he  had  abandoned  the  land, 
and  if,  as  a  matter  of  fact,  the  land  had 
been  abandoned  by  Gillies,  he  had  no  claim 
upon  the  railroad  company,  and  the  land  had, 
by  such  abandonment  become  subjected  to  the 
company's  rights  -without  compensation  to 
him.  That  a  homestead  entry,  valid  upon  its 
face,  constitutes  such  an  appropriation  and 
withdrawal  of  the  land  as  to  segregate  It 
from  the  public  domain,  and  preclude  It  from 
subsequent  homestead  entry  or  settlement,  or 
right  of  way,  until  the  original  entry  is  can- 
celed or  declared  forfeited.  Is  supported  by 
all  the  autliorltles,  and  may  now  be  regarded 
as  one  of  the  fundamental  principles  imderly- 
Ing  the  land  system  of  this  country.  Chotard 
V.  Pope,  12  Wheat  (D.  8.)  586,  6  L.  Bd.  737; 
Wilcox  V.  McOonnell,  13  Pet  (U.  S.)  498,  10 
L.  Ed.  264 ;  Carroll  v.  Stafford,  8  How.  (U.  S.) 
441,  11  L.  Bd.  671 ;  Wltberspoon  v.  Duncan,  4 
Wall.  (U.  S.)  210,  18  L.  Ed.  339;  Pacific  E. 
K.  Co.  V.  Dunmeyer,  113  U.  S.  629,  5  Sup. 
Gt  566,  28  L.  Ed.  1122;  Hastings  &  Dakota 
R.  R.  Co.  V.  Whitney,  182  U.  S.  357,  10  Sup. 
Ct.  112,  38  L.  Ed.  863;  Stnrr  v.  Beck,  1.38 
U.  S.  541,  10  Sup.  Ct  360,  38  I..  Bd.  761; 
Sioux  City  ft  Iowa  Falls  v.  OrifTey,  143  U.  S. 
40,  12  Sup.  Ct  362,  86  L.  Ed.  64;  Whitney 
V.  Taylor,  158  U.  S.  85,  15  Sup.  Ct.  796,  39 
L.  Ed.  906;  McMichael  v.  Murphy,  12  Okl. 
155,  70  Pac.  180;  Hodges  v.  Coloord,  12 
Okl.  313.  70  Pac.  383;  Holt  v.  Murphy,  15 
Okl.  12,  70  Pac.  205.  The  Land  Department 
has  repeatedly  held  that  an  entry  segregates 
the  laud  covered  thereby,  and  so  long  ns  such 
entry  exists  It  prefhides  any  other  disposi- 
tion of  the  land.  Whitney  v.  Maxwell,  2  Land 
Dec.  Ccp.  Int  98;   Scbrotberger  t.  Arnold,  6 
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Land  Dec.  Dep.  Int.  425;  Allen  v.  Ourtius, 
7  Land  Dec.  Dep.  Int.  444;  Faulkner  t.  Mil- 
ler, 16  Land  Dec.  Dep.  Int  130. 

It  Is  conceded  by  plaintiff  In  error  that  the 
location  and  construction  of  its  road  did  not 
at  the  time  of  said  location  and  construction 
create  a  right  In  the  company  which  would 
prevent  Gillies  from  securing  just  compensa- 
tion for  the  appropriation  of  his  land  for  the 
right  of  way  had  bis  inceptive  right  continu- 
ed;  but  It  is  insisted  that  the  land  had  al- 
ways been  a  part  of  the  public  domain,  sub- 
ject, however,  to  the  homestead  rights  of 
GillleB  which  bad  attached ;  that  the  cancel- 
lation of  Gillies'  entry  was  not  needed  to  re- 
store It  to  the  public  domain,  but  terminated 
the  claim  of  Gillies,  and  at  the  time  of  relin- 
quishment the  company  had  filed  with  the 
Secretary  of  the  Interior  due  proofs  of  the 
location  of  Its  line  across  the  tract,  together 
with  a  map  and  profile  of  the  same,  which 
map  and  profile  were  on  file  in  the  United 
States  Land  Office  at  Lawton,  the  same  be- 
ing In  the  land  district  in  which  the  said 
tract  was  located;  that  It  had  commenced 
the  construction  of  its  road,  and,  In  short, 
had  complied  with  all  the  provisions  of  the 
act  to  entitle  it  to  take  its  right  of  way 
thereunder  prior  to  the  time  that  Kephart 
filed  his  contest,  viz.,  March  4,  1902,  and 
prior  to  the  relinquishment  of  Gillies ;  and 
that  by  reason  thereof  the  right  of  the  com- 
pany to  the  right  of  way  attached  prior  to 
the  rights  of  Kephart.  The  law  of  the  case 
will  not  warrant  the  conclusion.  The  land 
was  not  a  part  of  the  public  domain  at  the 
time  the  company  filed  Its  profile  map  with 
the  Secretary  of  the  Interior  and  took  posses- 
sion of  the  land.  That  the  company  recog- 
nized this,  and  that  it  could  not  take  its  right 
of  way  under  the  act  of  1875,  is  shown  in 
the  certificate  of  the  president  of  the  com- 
pany, written  upon  the  maps  themselves,  set- 
tfng  forth  the  purposes  and  object  of  their 
filing,  and  designating  the  act  under  which  It 
sought  to  obtain  benefits.  The  latter  part  of 
the  certificate,  stating  the  object  and  act  un- 
der which  the  company  proceeded,  reads: 
"This  map  has  been  prepared  to  be  filed  for 
the  approval  of  the  Secretary  of  the  Interior 
in  order  that  the  company  may  obtain  the 
benefits  of  the  act  of  Congress  approved 
March  2,  1890,  entitled  'An  act  to  provide 
for  the  acquiring  of  rights  of  way  by  rail- 
road companies  through  Indian  reservations, 
Indian  lands  and.  Indian  allotments,  and 
for  other  purposes.' "  The  approval  of  the 
acting  Secret.iry  was  made  subject  to  the  pro- 
visions of  the  act  of  1899,  and  is  as  follows : 
"Department  of  tlie  Interior,  February  6, 
1902.  Approved  subject  to  the  provisions  of 
the  act  of  March  2,  1899  (30  Stat  990,  c. 
374  [U.  S.  Couip.  St.  1901,  p.  liiSl]),  and  sub- 
ject, also,  to  any  prior  valid  existing  right 
and  adverse  claims.  Thomas  Ryan,  Acting 
Secretary."  The  act  of  1809,  referred  to,  re- 
quired condemnation  proceedings  and  pay- 
ment for  right  of  way,  and  it  is  admitted  that 


the  company  paid  neither  Gillies  nor  Kephart. 
It  is  also  admitted  that,  bad  the  Inceptive 
right  of  Gillies  continued,  the  defendant  com- 
pany would  have  had  no  right  to  the  land,  not 
even  a  germ  of  right  that  could  possibly 
ripen  into  tangible  fruition,  without  the  re- 
linquishment of  the  rights  of  Gillies;  that  It 
was  a  trespasser  without  legal  excuse,  and 
would  have  had  to  pay  Gillies  for  its  right 
of  way;  but,  notwithstanding  these  admis- 
sions. It  is  insisted  by  the  company,  without 
blush  or  embarrassment,  that  it  was  upon  the 
land  in  a  receptive  attitude,  and  when  the 
rights  of  Gillies  were  terminated  by  the  con- 
test proceedings  of  Kephart,  it  received  the 
benefits  of  the  act  of  1875  eo  Instante  auto- 
matically, before  Kephart  could  legally  seize 
the  fruits  of  his  own  efforts.  It  might  be  as 
consistently  argued  that  Kephart  was  also 
upon  the  land  in  a  receptive  attitude.  He 
was  there  before  the  company  was,  but  the 
receptivity  of  the  respective  parties  was  Im- 
potent to  create  a  right  in  either.  Something 
had  to  be  done  to  change  the  legal  status  of 
things;  legal  proceedings  to  be  brought  re- 
quiring aggressive  action  as  well  as  the  as- 
sumption of  the  attitude  of  legal  receptivity. 
The  railroad  company  did  nothing.  Kephart 
assumed  the  aggressive.  He  acted;  be  in- 
stituted the  only  legal  proceedings  authoriz- 
ed by  law  to  secure  the  cancellation  of  the 
homestead  entry  of  Gillies.  The  fourth 
clause  of  the  agreed  statement  of  facts  reads : 
"That  on  July  31,  1902,  relhiqnishment  of 
said  William  Gillies  for  said  claim  was  filed 
in  the  United  States  Land  Office  at  Lawton, 
Okl.,  and  Immediately  thereafter,  and  on  the 
same  day,  plaintiff,  Kephart,  made  homestead 
entry  for  the  said  laud  under  a  preference 
right  as  successful  contestant,  and  has  resid- 
ed thereon  as  homestead  claimant  ever  since." 
In  the  case  of  Hodges  v.  Colcord,  12  Okl.  313, 
70  Pac.  383,  the  Supreme  Court  of  this  terri- 
tory, said:  "The  filing  of  Gayman,  being 
regular  and  valid  upon  its  face  uutll  canceled 
In  a  proper  proceeding  and  by  the  proper  au- 
thority, segregated  the  land  from  the  public 
domain.  Therefore  the  settlement  of  Hodgetf 
could  avail  him  nothing  until  the  filing  by 
Gayman  was  canceled,  and  the  only  way  to 
cancel  Gayman's  entry  was  by  proper  and 
authorized  proceedings."  Act  May  14,  1880, 
c.  89.  8  2,  21  Stat.  141  [U.  S.  Comp.  St.  1901. 
p.  1392],  entitled  "An  act  for  the  relief  of 
settlers  on  public  lands^"  and  under  which 
the  plaintiff  claims  his  right  to  recover  in 
this  action,  reads :  "In  all  cases  where  any 
person  has  contested,  paid  the  Land  Office 
fees,  and  procured  the  cancellation  of  any 
pre-emption,  homestead,  or  timber  culture  en- 
try, be  shall  be  notified  by  the  register  of  the 
Land  Offl<-e  of  the  district  in  which  such  land 
Is  situated,  of  such  cancellation,  and  shall  be 
allowed  30  days  from  date  of  such  notice  to 
enter  said  lands."  Kephart  began  the  proper 
and  authorized  proceedings,  which  resulted 
in  the  termination  of  tbe  rights  of  Gillies  and 
a  preference  right  to  himself  as  a  successful 
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contestant.  Should  he  now  be  required  to 
surrender  his  preference  right  which  the  law 
gives  him,  or  any  portion  of  It,  to  the  rail- 
road company?  Why  should  the  rights  of 
the  company  be  superior  to  those  of  Kephnrt? 
It  represented  to  the  Land  Department  and 
the  public  that  It  would  pay  for  the  land  un- 
der the  provisions  of  the  act  of  1899,  and  aft- 
er occi:pancy  and  possession,  and  the  success- 
ful contest  of  Kephart,  It  now  claims  a  por- 
tion of  the  fruits  of  Kephart's  victory  under 
the  act  of  1875.  It  was  a  trespasser  and 
wrongdoer  ah  Initio,  and  shall  It  now  be  per- 
mitted to  profit  by  Its  own  wrong,  and  reap 
where  it  has  not  sown?  Of  what  value  to 
Kephart  Is  the  preference  right  of  making 
his  homestead  filing  upon  the  land.  If  by 
reason  of  his  successful  contest  he  finds  the 
land,  or  a  valuable  interest  therein,  has  pass- 
ed Ipso  facto  to  the  railroad  company? 
Should  he  not  be  permitted  to  enjoy  the  fruits 
of  his  Tlclory? 

This  whole  subject  has  been  very  care- 
fully considered  and  appropriately  discussed 
by  Mr.  Justice  Miller  in  his  opinion  in  the 
case  of  Kansas  Paellic  Itallway  Company 
V.  Dunmeyer,  lia  U.  S.  629,  5  Sup.  Ct.  500, 
28  L.  Ed.  1122,  wherein  he  says:  "It  is  argu- 
ed by  the  company  that,  although  Miller's 
homestead  entry  had  attached  to  the  land, 
within  the  meaning  of  tlie  excepting  clause 
of  the  grant,  before  the  line  of  definite  loca- 
tion was  filed  by  It,  yet  when  Miller  abandon- 
ed his  claim,  so  that  it  no  longer  existed,  the 
exception  no  longer  operated,  and  the  land 
reverted  to  the  company — that  the  grant  by 
Its  Inherent  force  reasserted  Itself  and  ex- 
tended to  or  covered  the  land  as  though  it 
had  never  been  within  the  exception.  We  are 
unable  to  perceive  the  force  of  this  proposi- 
tion. When  the  line  was  fixed,  which  we 
have  already  said  was  by  the  act  of  filing  the 
map  of  definite  location,  then  the  criterion 
was  established  by  which  the  lands  to  which 
the  road  had  a  right  were  to  be  determined. 
No  attempt  has  ever  been  made  to  include 
lands  reserved  to  the  United  States,  which 
reservation  afterwards  ceased  to  exist,  with- 
in the  grant,  though  this  road  and  others 
with  grants  in  similar  language  have  more 
than  once  passed  through  military  reserva- 
tions for  forts  and  other  purposes,  which 
had  been  given  up  or  abandoned  as  such  res- 
ervations, and  were  of  great  value.  Nor  is  it 
understood  that,  in  any  case  where  lands  had 
been  otherwise  disposed  of,  their  reversion 
to  the  government  brought  them  within  the 
grant.  Why  should  a  difterent  construction 
apply  to  lands  to  which  a  homestead  or  pre- 
emption right  had  attached?  Did  Congress 
intend  to  say  that  the  right  of  the  company 
also  attaches,  and  whichever  proved  to  be 
the  better  right  should  olrtaln  the  land?  The 
company  had  no  absolute  right  until  the  road 
was  built,  or  to  that  part  of  it  which  came 
through  the  land  in  question.  The  homestead 
uuin  had  five  years  of  residence  and  cultiva- 
tion to  perform  before  bis  right  became  abso- 


lute. The  pre-enii)tor  had  similar  duties  to 
perform  in  regard  to  cultivation,  residence, 
etc.,  for  a  shorter  period,  and  then  payment 
of  the  price  of  the  land.  It  is  not  conceivable 
that  Congress  intended  to  place  these  parties 
as  contestants  for  the  land  with  the  right  in 
each  to  require  proof  from  the  other  of  com- 
plete performance  of  its  obligation.  Least  of 
all  Is  it  to  be  supposed  that  it  was  intended 
to  raise  up,  In  antagonism  to  all  the  actual 
settlers  on  the  soil  whom  it  had  invited  to  its 
occupation,  this  great  corporation,  with  an  in- 
terest to  defeat  their  claims,  and  to  come  be- 
tween them  and  the  government  as  to  the  per- 
formance of  their  obligations.  The  reason- 
able purpose  of  the  government  undoubtedly 
is  that  which  Is  expressed,  naluely,  while  we 
are  giving  liberally  to  the  railroad  company, 
we  do  not  give  any  lands  we  have  already 
sold,  or  to  which,  according  to  our  laws,  we 
have  permitted  a  pre-emption  or  homestead 
right  to  attach.  No  right  to  such  land  passes 
by  this  grant.  No  Interest  In  the  railroad 
company  attaches  to  this  land,  or  is  to  be 
founded  on  this  statute."  If,  as  is  said  by 
Justice  Miller,  "no  right  to  such  land  passes 
by  this  grant,"  how  can  It  be  claimed  that 
a  right  of  way  stands  upon  any  higher  or 
better  ground?  It  is  true  that  was  a  land 
grant  case,  but,  if  the  grant  of  the  whole  of 
the  land  did  not  give  the  railroad  company 
any  right  to  the  land,  under  like  condition, 
why  should  the  grant  of  merely  the  right  of 
way  inure  to  the  benefit  of  the  company  to 
any  greater  extent? 

In  the  case  of  Hodges  v.  Colcord  et  al.,  12 
Okl.  313,  70  Pac.  383,  it  was  held:  "Where 
A.  has  a  homestead  filing  ujwn  a  tract  of  gov- 
ernment land  that  Is  subject  to  homestead 
entry,  and  B.,  while  said  homestead  filing  is 
Intact,  enters  thereon  and  makes  settlement, 
and  one  day  after  the  settlement  of  B.,  C. 
files  a  contest,  in  the  local  land  office,  charg- 
ing that  A.  is  disqualified  to  hold  the  land 
covered  by  his  filing  and  from  obtaining  title 
thereto  under  the  homestead  laws  by  reason 
of  having  entered  the  territory  during  the 
prohibited  period,  and  claims  a  preference 
right,  and,  subsequently,  and  while  said  con- 
test is  pending,  A.  relinquishes  bis  filing  to 
the  government,  and  the  Land  Department 
holds  the  relinquishment  to  be  the  result  of 
the  contest  of  C,  held,  that  the  preference 
right  of  O.  is  not  defeated  or  Impaired  by 
the  adverse  settlement  claim  of  B.  acquired 
subsequent  to  the  entry  of  A."  If  a  private 
citizen  cannot  by  his  prior  occupancy  defeat 
the  preference  claim  and  right  of  the  suc- 
cessful contestant,  how  can  it  be  said  that  a 
railroad  company  should  be  permitted  to  do 
so? 

The  case  of  Jamestown  &  Northern  Rail- 
road Company  v.  Jones.  177  U.  S.  125,  20 
Sup.  Ct.  5t«,  44  L.  E''  (598,  cited  and  relied 
upon  by  defendant,  determines  only  that  the 
construction  of  the  railroad  is  equivalent  to 
the  filing  of  Its  map  and  profile  with  the  Sec- 
retary of  the  Interior,  so  far  as  notice  to  set- 
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tiers  npon  land  traversed  by  Its  roadbed  is 
concerned.  In  this  case  tbe  line  of  tbe  rail- 
road was  located  October  30,  1880,  and  the 
road  was  built  In  1882.  No  homestead  entry 
was  made  on  the  land  until  after  the  con- 
struction of  tbe  road,  and  the  final  proof 
of  defendant  in  error,  Jones,  was  not  made 
until  about  10  years  afterwards,  when  be  pro- 
cured the  relinquishment  of  a  homestead 
entry  of  one  Ella  Sharp,  made  March  7,  1888. 
It  win  be  seen  that  neither  the  right  of  Jones 
as  a  homestead  entryman  or  any  right  be 
may  have  acquired  through  the  relinquish- 
ment of  Ella  Sharp  reached  back  to  tbe  date 
of  the  construction  of  the  road,  and  the  Su- 
preme Court  holds  that  the  actual  construc- 
tion of  the  road  was  notice  to  tbe  homestead 
entrymen,  which  precluded  them  from  acquir- 
ing any  title  by  homestead  eutry  to  tbe  right 
of  way  occupied  by  the  railroad  company. 
Tbe  decision  In  that  case  does  not  take  Into 
consideration  two  pre-emption  contests  made 
on  the  land  prior  to  the  construction  of  tbe 
road,  probably  because  the  defendant  In  er- 
ror, when  be  made  final  proof,  was  not  a 
successor  in  interest  to  either  of  them,  and 
the  right  of  such  pre-emption  entrymen  had 
expired  under  his  homestead  entry.  Under 
these  circumstances,  the  determination  of  tbe 
Supreme  Court  that  the  railroad  company's 
title  to  its  right  of  way  was  superior  to  the 
title  of  Jones,  under  his  homestead  entry,  is 
not  an  authority  applicable  to  the  facts  of 
the  case  under  consideration. 

Tbe  case  of  Bonner  y.  Rio  Grande  R.  R. 
Co.,  81  Colo.  446,  72  Pac.  1065,  has  no  appli- 
cation to  the  facts  in  tbe  case  at  bar,  for  the 
reason  that  the  original  locators  of  the  min- 
ing claim  bad  granted  to  tbe  railroad  a  right 
of  way  across  the  claim,  and  afterwards 
abandoned  the  claim.  Tlie  case  only  deter- 
mines that  after  tbe  abandonment,  and  after 
the  construction  of  the  railroad,  a  relocation 
of  the  claim  was  subject  to  the  railroad  ease- 
ment. There  was  no  contest  in  reference  to 
tbe  mining  claim,  but.  If  there  had  been,  it 
could  hare  made  no  difference  with  the  re- 
sult, because  of  the  grant  of  tbe  right  of  way 
by  tbe  original  locators,  and  because  there  is 
no  provision  of  law  granting  the  preference 
right  to  the  successful  contestants  of  a  min- 
ing claim  over  any  other  occupant  of  the 
land. 

In  the  case  of  Alexonder  v.  K.  C,  Ft.  Smith 
&  Memphis  Company,  138  Mo.  404,  40  S.  W. 
104,  tlie  right  of  way  had  been  purchased 
from  Simpson:  "The  defendant  company  ac- 
quired a  right  of  way  of  Simpson,  and  enter- 
ed and  built  it»  road:  but  Simpson  never 
perfected  his  title  to  the  homestead,  and 
never  obtained  his  patent,  but  abandoned 
the  laud,  according  to  the  weight  of  the 
evidence,  some  time  in  1882,  after  the  com- 


pany bad  built  its  railroad  and  was  operat- 
ing It  as  a  part  of  a  great  Interstate  system 
between  Kansas  City  and  Birmingham,  Ala. 
The  map  showed  that  the  railroad  was  locat- 
ed over  the  land  in  controversy,  and  plaintiff 
bad  been  on  the  land,  employed  and  aided 
in  building  defendants'  railroad  thereon.  He, 
of  all  men,  could  not  be  ignorant  of  the  loca- 
tion of  tbe  road  and  tbe  claim  of  defMid- 
ant.  After  Simpson's  homestead  entry  was 
canceled  In  March,  1884,  this  plaintiff  made 
a  homestead  entry  of  this  land  with  full 
knowledge  of  the  construction  and  operation 
of  tbe  railroad  thereon." 

Tbe  case  of  Kinlon  y.  K.  C,  F.  S.  &  M.  R. 
R.  Co.,  118  Mo.  577,  24  8.  W.  636,  Is  not  ap- 
plicable to  the  case  at  bar,  for  tbe  reason  that 
tbe  court  expressly  found  that:  "•  •  • 
It  is  an  undisputed  fact  that  plaintiff  knew 
the  road  had  been  located  across  this  land, 
the  right  of  way  acquired,  and  tbe  work  of 
the  construction  of  tbe  road  commenced, 
when  he  made  his  homestead  entry.  He 
therefore  made  his  entry  subject  to  all  of  the 
rights  of  the  company." 

In  the  case  of  Roberts  y.  Northern  Pacific 
Railroad  Company,  158  U.  S.  9,  15  Sup.  Ct. 
75C.  39  L.  Ed.  873,  the  company  acquired  ti- 
tle by  purchase,  and  expended  large  sums  of 
money  upon  tbe  land.  The  court  held:  "The 
railroad  company  having  acquired  title  from 
the  owner,  a  subsequent  purchaser  from  tbe 
owner,  long  after  the  company  had  entered 
upon  visible  and  notorious  possession  under 
a  valid  contract,  for  a  valuable  consideration, 
could  not  maintain  either  trespass  or  eject- 
ment; nor  would  he,  as  such  purchaser,  be 
entitled  to  recover  damages  for  tbe  occupa- 
tion of  tbe  land,  because,  under  the  present 
claim,  the  benefit  would  go  to  a  private  par- 
ty who  bought  with  the  knowledge  of  tbe 
county's  previous  sale,  and  who  admits  that 
he  secured  his  own  grant  for  a  grossly  inade- 
quate consideration  I)ecause  of  the  fact  of 
such  previous  sale." 

A  careful  examination  of  the  authorities 
cited  discloses  material  and  controlling  facts 
in  each  case  which  do  not  exist  in  the  case 
at  bar.  As  the  successful  contestant,  Kep- 
hart,  secured  a  preference  right  to  the  land, 
and  his  admitted  compliance  with  all  the 
re<iuiremeuts  of  the  law  to  preserve  that 
right,  precludes  the  company  from  taking  Its 
right  of  way  under  the  act  of  1875,  and  it 
must  now  respond  in  damages  to  the  plaintiff. 

For  the  rea.sons  above  stated,  tbe  judgment 
of  the  district  court  will  therefore  be  af- 
firmed. 

HAIXER  and  IRWIN,  J  J.,  concurring. 
GILLETTE,  J.,  having  tried  the  case  below, 
not  sitting.  BI'RFORD,  C.  J.,  and  BUR- 
WELL  and  PAXCOAST,  JJ.,  dlssenUng. 


Digitized  by 


Google 


Mont) 


BUMPING  V.  RUMPINO. 


1057 


HUMPINO  T.  RUMPING. 
(Supreme  Court  of  Montana.     Oct.  21,  1907.)  ' 

1.  Appeai^— Review— Waht  oi'  JtrsisDiCTiOK 
IK   Tbial  Coubt. 

The  objection  that  a  complaint  does  not 
allege  a  fact  essential  to  confer  jurisdiction 
may  be  urged  for  the  first  time  on  appeal. 

2.  DivoECE— Judicial    Remedy— Statittes. 

The  power  of  courts  to  grant  a  divorce  is 
statutory. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  f  L] 

8.  Same  —  Jubxsdiotion  —  Residenob     of 

PLAINTirF. 

Where  the  Legislature  declares  that  a  di- 
vorce must  not  be  granted  unless  plaintiff  has 
been  a  resident  of  the  state  for  a  specdhed  time 
next  preceding  the  commencement  of  the  action, 
the  trial  court  must  Inquire  into  the  jurisdic- 
tional facts,  and  be  governed  according;. 
4.  Same — Pleadiwo. 

Under  Civ.  Code,  {  176,  providing  that  a 
divorce  must  not  be  granted  unless  plaintiff  has 
been  a  resident  of  the  state  for  one  year  next 
preceding  the  conunencement  of  the  action,  the 
fact  of  plaintiff's  residence  is  jurisdictional, 
and  must  t>e  alleged  in  the  complaint. 

[Ea.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  §  287.] 

Appeal  from  District  Court,  Tellowstone 
County;    Sydney  Fox,  Judge. 

Suit  by  John  H.  Rumping  against  Bva 
Runiplng.  From  a  decree  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Edward  Horsky,  for  appellant  O.  F.  God- 
dard,  for  respondent 

SMITH,  J.  This  is  an  action  for  divorce, 
appealed  from  the  district  court  of  Yellow- 
stone county.  The  cause  of  action  is  based 
on  the  alleged  desertion  of  the  plaintiff  by  the 
defendant  The  complaint  falls  to  allege  that 
the  plaintiff  has  been  a  resident  of  this  state 
for  one  year  next  preceding  the  commence- 
ment of  the  action,  as  required  by  section  176 
of  the  Civil  Code.  The  only  pleading  on  the 
part  of  the  defendant  is  an  answer.  In  which 
she  denies  generally  all  of  the  allegations  of 
the  complaint  except  those  of  marriage  and 
birth  of  issue.  The  defendant  failed  to  ap- 
pear at  the  trial.  Evidence  was  offered  by 
the  plaintiff,  whereupon  the  court  found  all 
of  the  allegations  of  the  complaint  to  be  true 
and  entered  a  decree  dissolving  the  marriage. 
Defendant  appeals. 

The  cause  was  presented  to  this  court  with- 
out argument,  and  we  have  received  no  as- 
sistance from  the  briefs  of  counsel;  the  ap- 
pellant submitting  the  bald  statement  that 
the  Judgment  should  be  reversed,  and  the  re- 
spondent contending  that  it  should  be  affirm- 
ed. The  question  Involved  is  a  new  one  in 
this  Jurisdiction,  and  not  as  easy  of  decision 
as  the  failure  of  counsel  to  examine  the  same 
would  seem  to  indicate.  It  is  also  an  inter- 
esting one  from  a  lawyer's  standpoint.  Sec- 
tion 176  of  the  Civil  Code,  supra,  reads  as  fol- 
lows: "A  divorce  must  not  be  granted  un- 
less the  plaintiff  has  been  a  resident  of  the 
state  for  one  year  next  preceding  the  com- 
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mencemmt  of  the  action."  If  the  allegation 
of  plalntitTs  residence  is  jurisdictional  in  its 
nature,  the  objection  can,  of  course,  be  urged 
for  the  first  time  In  this  court  Our  research 
has  discovered  the  case  of  Dutcher  t.  Dutch- 
er,  38  Wis.  651,  which  appears  to  be  authori- 
ty for  the  action  of  the  trial  court  in  holding 
that  the  pleadings  do  not  raise  the  issue  of 
plaintiff's  residence.  The  opinion  Is  by  Chief 
Justice  Ryan,  and  for  that  reason  is  entitled 
to  the  respectful  consideration  of  courts,  and, 
viewed  In  the  light  of  the  roles  of  both  com- 
mon-law and  Code  pleading,  seems  unanswer- 
able on  that  point  The  divorce  statute  of 
Wisconsin  at  the  time  read  as  follows :  "No 
divorce  shall  be  granted  unless  the  petitioner 
or  plaintiff  shall  have  resided  in  this  state 
one  year  immediately  preceding  the  time  of 
exhibiting  the  petition  or  complaint"  etc. 
Rev.  St  Wis.  1868,  c.  Ill,  i  12.  The  cour 
said:  "But  the  question  remains  whether 
the  pleadings  raise  the  issue  of  her  [plaln- 
titTs] residence.  Her  want  of  residence  un- 
der the  statute  is  clearly  a  personal  disabili- 
ty, not  affecting  the  present  right  of  action, 
but  only  the  present  right  to  prosecute  the 
action,  a  disability  which  might  be  cured; 
clearly  matter  of  abatement,  not  of  bar." 
Story's  Equity  Pleading,  {  708,  Is  then  quoted 
as  follows:  "All  declinatory  and  dilatory 
pleas  in  equity  are  properly  pleas.  If  not  In 
abatement,  at  least  In  the  nature  of  pleas  In 
abatement,  and  therefore.  In  general,  the  ob- 
jections founded  thereon  must  be  talcen  ante 
litem  contestatam  by  plea,  and  are  not  avail- 
able by  way  of  answer,  or  at  the  hearing." 
And  1  Chltty's  Pleading,  446,  as  follows: 
"Whenever  the  subject-matter  of  the  defense 
Is  that  the  plaintiff  cannot  maintain  any  ac- 
tion, at  any  time,  whether  present  or  future. 
In  respect  of  the  supposed  cause  of  action,  it 
may  and  usually  must  be  pleaded  in  bar ;  but 
matter  which  merely  defeats  the  present  pro- 
ceeding, and  does  not  show  that  the  plaintiff 
is  forever  concluded,  should  In  general  be 
pleaded  in  abatement"  The  court  then  pro- 
ceeds: "So  Lord  Redesdale  distinguishes 
pleas  'that  the  plaintiff  is  not  entitled  to  sue 
by  reason  of  some  personal  disability,'  and 
that  'the  plaintiff  has  no  interest  in  the  sub- 
ject, or  no  right  to  institute  a  suit  concerning 
if  from  pleas  in  bar,  and  calls  them  pleas  to 
the  person  of  the  plaintiff.  And  the  distinc- 
tion is  not  one  of  form  merely,  but  of  sub- 
stance; for  generally  Judgment  for  the  de- 
fendant on  pleas  In  abatement  abates  the  ac- 
tion only,  on  plea  in  bar,  bars  the  cause  of  ac- 
tion everywhere  and  forever.  In  the  present 
ease  Judgment  jigainst  the  respondent  for 
want  of  residence  within  the  statute  should 
not  operate  to  bar  another  action  here,  if  she 
should  have  acquired  a  residence,  or  else- 
where, atony  time  or  under  any  circumstances. 
*  *  *  If  certain  matters  In  abatement  are 
apparent  in  the  complaint,  they  are  ground 
for  demurrer  under  the  Code.  But  if  matter 
In  abatement  not  apparent  in  the  complaint, 
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be  relied  on  as  a  defense,  It  mast  be  ^>ecia]ly 
pleaded  In  the  answer.  A  general  denial  is  a 
plea  in  bar,  not  broader  at  least  tban  the  gen- 
eral issue  at  common  law,  and  cannot  raise 
any  defense  by  way  of  abatement.  •  ♦  • 
Judgment  for  the  defendant  upon  a  general 
denial  is  a  general  judgment — a  bar  to  all  fu- 
ture actions  for  the  same  cause.  And  it 
would  be  a  cruel  abuse  that  it  should  go  upon 
a  defense  In  abatement  concealed  in  gremio. 
The  Code  Intended  no  such  perversion  of  jus- 
tice. And  it  is  well  settled  in  this  court  that 
matter  in  abatement,  not  apparent  in  the 
complaint,  must,  lilce  other  special  defenses, 
be  specially  pleaded  in  the  answer.  •  •  • 
The  appellant  contends  that  the  defense  here 
is  in  the  nature  of  a  plea  to  the  jurisdiction. 
We  do  not  think  so,  but  need  not  discuss  the 
point;  for,  by  all  the  authorities,  the  rule 
equally  applies  to  pleas  to  the  jurisdiction, 
■which,  if  not  strictly  pleas  in  abatement,  are 
in  the  nature  of  pleas  In  abatement.  •  •  • 
The  defense,  therefore,  that  the  respondent 
was  not  a  resident  of  the  state,  though  well 
founded  in  fact,  was  Inadmissible  under  the 
pleadings  in  this  case."  However,  notwith- 
standing the  foregoing  conclusion,  the  court 
reversed  the  Judgment  on  grounds  of  public 
policy,  saying,  among  other  things :  "It  con- 
cerns the  public  welfare  that  the  state  should 
not  be  made  a  free  mart  of  divorce  for  stran- 
gers, and  that,  amongst  her  own  people,  di- 
vorce should  not  become  matter  of  free  will 
as  much  as  marriage — a  personal  right  inde- 
pendent of  public  right  and  inconsistent  with 
public  welfare.  Divorces  without  the  letter 
and  spirit  of  the  statute  in  fact,  but  made  to 
look  within  it  by  design  or  mistake  or  acci- 
dent, are  frauds  upon  the  statute  and  offenses 
against  public  policy.  And  it  is  the  duty  of 
the  courts  ex  officio  to  look  closely  into  ac- 
tions for  divorce,  and  to  direct  inquiries  into 
the  facts,  when  necessary,  and  finally  to  deny 
all  divorces  which  would  be  abuses  of  the 
statute."  If  we  found  it  requisite,  in  order 
to  protect  the  interests  of  the  state,  to  reverse 
this  case  on  grounds  of  public  policy,  it 
would  not  be  necessarj'  to  go  be.vond  the  deci- 
sion of  this  court  in  the  case  of  Bordeaux  v. 
Bordeaux,  32  Mont.  159.  80  Pac.  C,  where  the 
subject  is  reviewed  very  thoroughly  in  an 
opinion  by  the  present  Chief  Justice. 

There  Is,  however.  In  the  books  another 
line  of  eases,  which  hold  that  a  failure  to 
allege  and  prove  the  residence  of  the  plaintiff 
within  the  statute  renders  the  decree  a  mere 
nullity,  for  the  reason  that  the  court  has  no 
power  to  grant  a  divorce  unless  this  provision 
of  the  statute  is  complied  with.  We  are  in- 
clined to  think  this  the  better  and  more  satis- 
factory line  of  authorities  upon  which  to  rest 
our  judgment,  and  to  hold  that  statutes  such 
as  ours  were  designed  to  and  do  abrogate 
any  rule  of  pleading  in  conflict  with  the 
statutory  prohibition.  It  Is  elementary,  of 
course,  that  neither  courts  of  law  or  equity 
have  any  inlierent  power  to  dissolve  mar- 
riage.  The  power  to  decree  a  divorce  is  pure- 


ly statutory.  Irwin  v.  Irwin,  3  Okl.  188, 
41  Pac.  3<)9.  When,  therefore,  the  Legisla- 
ture, In  conferring  upon  courts  the  jurisdic- 
tion to  grant  divorces,  says,  in  the  same  stat- 
ute, that  a  divorce  must  not  be  granted  unless 
the  plaintiff  has  been  a  resident  of  the  state 
for  one  year  next  preceding  the  commence- 
ment of  the  action,  we  l)elleve  It  meant  just 
what  it  said,  and  that  trial  courts,  as  Chief 
Justice  Ryan  remarked,  should  ex  officio  In- 
quire into  the  jurisdictional  facts,  and  be 
governed  accordingly.  In  Gredler  v.  Gredler, 
30  Fla.  372,  18  South.  762.  the  court  said: 
"The  complainant  had  wholly  failed  to  allege 
In  his  bill,  or  to  prove,  that  he  liad  resided 
In  this  state  for  two  years  prior  to  the  ex- 
hibition of  his  bill.  ♦  •  •  The  fact  of  the 
applicant's  prior  residence  for  two  years  in 
this  state  was  necessary  both  to  be  alleged 
In  the  bill  and  established  by  proof,  Ijefore 
the  courts  were  authorized  to  grant  a  divorce 
under  our  statute."  The  Supreme  Court  of 
California,  In  Bennett  v.  Bennett,  28  Cal.  COO. 
used  this  language:  "But  over  and  beyond 
this,  residence  is  palpably  within  the  mis- 
chiefs against  which  It  was  the  object  of  the 
statute  to  guard,  and  therefore  it  must  be 
proved.  Should  the  judgment  in  this  case 
be  affirmed,  the  affirmance  would  be  but  a 
letter  of  invitation  to  the  married,  domiciled 
abroad,  who  have,  with  or  without  reason, 
l)ecame  emulous  of  divorce,  to  take  a  trip,  one 
or  Iwth,  to  this  state  for  the  purpose  of  avoid- 
ing delays,  or  yet  more  serious  impediments 
at  home,  with  the  intention  to  return  thereto 
as  soon  as  the  purpose  of  their  coming  shall 
have  been  hurried  to  accomplishment  by  the 
aid  of  an  acconimodatlon  answer  admitting 
the  averment  of  a  six  months'  residence  on 
the  part  of  the  applicant.  Against  this  pros- 
titution of  the  judicial  power,  the  statute  in- 
terposes the  only  available  barrier  by  requir- 
ing, as  we  construe  it,  not  only  that  tlie 
causes  of  divorce  should  be  proved  to  the 
court,  but  the  residence  of  the  applicant  also, 
as  the  sole  ground  on  which  it  can  take 
cognizance  of  the  question."  In  Powell  v. 
Powell,  53  Ind.  513,  it  was  held  that,  where 
the  residence  of  the  petitioner  was  not  proved 
as  reqirired  by  the  statute,  the  court  had  no 
power  to  decree  a  divorce.  Under  a  statute 
very  similar  in  its  phraseology  to  our  own, 
the  Supreme  Court  of  Minnesota  held,  in 
Thelen  v.  Thclen,  75  Minn.  433,  78  N.  W. 
108.  that  the  fact  of  the  plaintiff's  residence 
was  Jurisdictional,  and  must  be  alleged  in 
the  complaint.  In  Luce  v.  Luce.  15  Wash. 
(!08.  47  Pac.  21.  the  plaintiff  was  unable  to 
prove  his  residence  for  the  statutory  period 
of  time,  and  the  court  held  that  he  bad  fail- 
ed to  prove  a  fact  necessary  to  entitle  him 
to  any  relief.  The  Supreme  Court  of  Texas, 
in  Haymond  v.  Haymond,  74  Tex.  414.  12  S. 
W.  90,  said:  "When  the  facts  required  to 
exist  by  our  statutes  are  not  established  by 
the  evidence,  a  decree  of  divorce  should  be 
refused."  See,  also,  Pearee  v.  Pearce,  132 
Ala.  221,  31  South.  85,  90  Am.  St  Rep.  901 : 
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Johnson  ▼.  Johnson,  95  Mo.  App.  329,  68  S. 
W.  971;  Hopkins  v.  Hopkins,  35  N.  H.  474; 
14  Cyc.  663. 

The  decree  entered  in  this  case  by  the  dis- 
trict court  of  Yellowstone  county  is  reversed, 
and  the  cause  remanded  for  a  new  triaL 

Reversed  and  remanded. 

BRAXTLYj  G  J.,  and  HOLLOWAY,  J., 
concur. 


McCAULEJY  V.  DARROW  et  al. 
(Supreme  Court  of   Montana.    Oct.   21,   1907.) 

1.  Triai,  —  Instructions  —  Construction   o» 
Chabgk  as  a  Whole— Bills  and  Notes. 

In  an  action  on  a  note,  instructions  that, 
if  the  preponderanpp  of  the  evidence  showed 
that  the  note  had  not  been  imid,  plaintilT  could 
recover,  and  that,  if  it  appeared  in  the  same 
way  that  payment  had  been  made,  the  verdict 
should  be  for  defendant,  were  not  improper  as 
placing  the  burden  on  plaintiff  to  show  nonpaj-- 
ment,  and  for  failing  to  instruct  what  the  jury 
should  do  if  the  evidence  were  evenly  balanced, 
where  other  instructions  stated  that  the  burden 
was  on  defendant,  and  that  plaintiff's  posses- 
sion of  the  note  was  prima  facie  evidence  of 
nonpayment. 

[Eid.  Note.— For  cases  in  pofaat,  see  Gent  Dig. 
vol.  46,  Trial,  a  703-717.] 

2.  Bills  and  Notes— Payment— Evidence. 

Where  an  action  on  a  note  was  defended 
on  the  ground  it  was  discharged,  with  other 
debts,  by  a  conveyance  to  plaintiff,  made  in 
pursuance  of  an  agreement  for  discharge  in  this 
manner,  evidence  as  to  the  value  of  the  proper- 
ty, offered  to  show  the  reasonableness  of  defend- 
ant's claim,  could  not  be  a  basis  for  a  partial 
recovery  for  plaintiff,  if  the  jury  found  that  the 
value  of  the  property  did  not  equal  the  full 
amount  of  the  note,  but  only  a  part  thereof. 

Appeal  from  District  Court,  Fergus  Coun- 
ty;  E.  K.  Cheadle,  Judge. 

Action  on  a  note  by  Julia  E.  McCauley 
against  M.  B.  Darrow  and  another.  From  a 
Judgment  for  defendants  and  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.    AfBrmed. 

Blackford  &  Blackford,  for  appellant  O. 
W.  Belden  and  H.  L.  De  Kalb,  for  respond- 
ents. 


BRANTLY,  O.  J.  This  action  was  brought 
to  recover  the  amount  due  upon  a  promissory 
note  for  the  sum  of  $2,000,  made  and  deliv- 
ered by  the  defendants  to  the  Bank  of  Fer- 
gus County  on  September  11,  1003,  due  four 
months  after  that  date,  with  interest  at  the 
rate  of  10  per  cent,  per  annum,  with  reason- 
able attom^'s  fees,  and  assigned  to  plaintiff. 
Inter  alia,  the  complaint  alleges  that  no  part 
of  the  principal  sum  or  interest  due  upon  the 
note  has  been  paid,  except  the  sum  of  $266.68, 
which  discharged  the  Interest  due  up  to  Jan- 
nary  11,  1905.  Judgmmt  is  demanded  for 
the  principal  sum  and  for  interest  due  there- 
on from  the  last-mentioned  date,  and  for 
$200  as  reasonable  attorney's  fees.  The  de- 
fendants, answering,  admit  the  execution  and 
delivery  of  the  note  to  the  bank  and  Its  as- 
signment to  plaintiff,  deny  all  the  other  al- 


legations of  the  complaint,  and  then  allege 
that  on  or  about  the  3d  day  of  March,  1005, 
the  note  was  fully  paid,  satisfied,  and  dis- 
charged. Upon  this  allegation  there  was  Is- 
sue by  reply.  At  the  trial  counsel  for  plain- 
tiff, after  having  it  identified.  Introduced  in 
evidence  the  note,  with  the  Indorsements 
thereon,  showing  payments  of  Interest  to  the 
amount  of  $260.68,  and,  upon  stipulation  with 
counsel  for  defendants  that  the  question  of 
attorney's  fees  should  be  determined  by  the 
court,  rested.  Thereupon  the  defendants  In- 
troduced evidence  tending  to  show  that  prior 
to  March  3,  1905,  the  defendant  M.  B.  Dar- 
row and  the  plaintiff  and  her  husband,  N. 
M.  McCauley,  had  had  several  business  trans- 
actions with  each  other,  during  the  course  of 
which  defendant  Melinda  E.  Darrow  and  Mc- 
Cauley became  owners  as  tenants  In  common 
of  residence  property  In  Lewistown,  Fergus 
county,  for  which  they  had  paid  $6,.50O.  In 
this  transaction  of  purchase  Melinda  E.  Dar- 
row had  become  indebted  to  McCauley  for 
borrowed  money  to  pay  in  part  for  her  inter- 
est In  the  property  to  the  amount  of  $1,250, 
represented  by  a  promissory  note  bearing  10 
per  cent,  interest  Darrow  himself  was  In- 
debted to  McCauley  to  the  amount  of  $2,740 
for  borrowed  money.  This  was  also  repre- 
sented by  a  promissory  note  bearing  10  per 
cent,  interest.  Darrow  and  his  wife  were 
further  Indebted  to  the  plaintiff  in  the  sum 
of  $2,000,  represented  by  the  note  in  suit. 
Interest  was  due  on  these  various  obliga- 
tions amounting  to  several  hundred  dollars. 
Darrow  and  his  wife  had  been  occupying  the 
property  In  Lewistown,  but  had  paid  no  rent  to 
McCauley.  In  the  meantime  they  had  ex- 
pended about  $1,000  in  the  way  of  repairs 
and  improvements.  On  March  3,  1903,  the  de- 
fendant M.  B.  Darrow  and  the  McCauleys 
had  a  settlement  of  their  affairs,  the  result 
of  which,  It  Is  admitted  by  all  parties,  was  a 
conveyance  by  the  Darrows  to  McCauley  of 
the  Lewistown  property,  in  consideration  of 
the  cancellation  by  the  McCauleys  of  all 
the  mutual  Indebtedness  between  the  parties, 
with  a  release  of  the  securities  held  for  the 
$1,230  and  the  $2,740  notes,  except  the  note 
In  suit.  The  controversy  In  the  evidence  at 
the  trial  was  whether  this  note  was  also 
included  in  the  settlement  and  thus  discharg- 
ed; the  defendants  claiming  that  It  was,  but 
that  it  had  not  been  surrendered  by  plaintiff 
because  it  had  been  left  by  her  at  the  Bank 
of  Fergus  County  for  safe-keeping.  Accord- 
ing to  their  contention,  she  was  to  cancel  and 
surrender  it  as  soon  as  she  could  get  it  from 
the  bank.  The  defendants  bad  verdict  and 
judgment.  The  plaintiff  has  appealed  from 
the  judgment  and  an  order  denying  her.  a 
new  trial. 

The  only  question  submitted  Is  whether  the 
court  erred  In  its  charge  to  the  jury.  Para- 
graphs 3  and  4  are  the  following:  "(3)  The 
issue  for  the  jury  in  this  ease  to  decide  Is 
whether  or  not  the  said  promissory  note  was 
paid.    If  you  believe  from  a  preponderance 
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Of  all  the  evidence  tbat  tbe  note  has  not  been 
paid.  It  will  be  your  duty  to  find  a  verdict 
for  the  plaintiff  In  the  sum  of  (2,000,  with 
Interest  thereon  from  the  11th  day  of  Jan- 
uary, 1905.  If,  on  the  other  hand,  you  be- 
lieve from  a  perponderance  of  the  evidence 
that  the  said  note  has  been  paid  by  the  de- 
fendants to  the  plaintiff,  it  will  then  be  your 
duty  to  find  for  the  defendants.  (4)  The  gist 
of  this  action  Is  the  question  whether  or  not, 
on  or  about  the  8d  day  of  March,  1906,  the 
plaintiff  entered  Into  an  agreement  with  the 
defendant  M.  B.  Darrow  that  the  promissory 
note  for  $2,000,  on  which  this  action  Is  based, 
should  be  Indnded  In  the  agreement  made  be- 
tween N.  M.  McCaul^  and  the  defendants 
on  that  date,  and  should  be  satisfied  by  the 
conveyance  to  the  said  N.  M.  McCauley  of  an 
undivided  one-half  Interest  In  the  residence 
situated  at  the  comer  of  Main  street  and 
Eighth  avenue,  In  Lewlstown,  Mont  If  yon 
believe  from  a  preponderance  of  all  the  evi- 
dence that  this  note  was  Included  In  the  said 
agreement,  and  was  to  be  satisfied  by  the  said 
conveyance,  then  It  iB  your  duty  to  find  for 
the  defendants  In  this  action.  If  on  the  other 
hand,  you  believe  from  a  preponderance  of 
the  evidence  that  the  said  note  was  not  In- 
cluded In  the  said  agreement,  and  was  not 
satisfied  by  the  said  conveyance,  then  it  to 
your  duty  to  find  for  the  plaintiff." 

It  Is  argued  that,  while  It  was  necessary 
for  the  plaintiff  to  make  the  allegation  of 
nonpayment  In  order  to  show  a  breach  of  the 
contract,  It  was  not  Incumbent  upon  her 
to  prove  this  negative  averment,  but  that 
the  burden  of  pleading  and  proving  payment 
rested  upon  the  defendants.  The  complaint 
Is  that  these  Instructions  are  erroneous.  In 
that  they  cast  the  burden  of  proving  nonp 
iwyment  upon  the  plaintiff.  Counsel  support 
their  contention  by  reference  to  several 
cases  which  discuss  the  question  whether  it 
is  incumbent  upon  tbe  plaintiff  to  allege  in 
his  pleading  the  fact  of  nonpayment  and 
sustain  It  by  proof  at  the  trial,  or  whether 
the  defendant  must  plead  payment  as  a 
■pedal  defense  and  sustain  the  burden  of 
proving  It.  We  shall  not  venture  upon  an 
examination  of  this  question.  Under  the 
view  we  take  of  the  case,  It  is  not  neces- 
sary, for,  assuming  that  plalntlfTs  conten- 
tion to  sustained  by  the  weight  of  authority, 
we  think  the  court  clearly  and  distinctly 
cast  the  burden  of  proof  upon  tbe  defend- 
ants. Whether  they  sustained  It  to  a  ques- 
tion not  before  us,  for  the  reason  that  no 
complaint  is  made  that  the  evidence  was  not 
sufficient  to  Justify  the  verdict 

The  Instructions  quoted  state  correct  ab- 
stract propositions  of  law,  for,  if  it  ap- 
peared by  a  preponderance  of  the  evidence 
that  payment  had  not  been  made,  tbe  plain- 
tiff was  entitled  to  recover.  On  the  contrary. 
If  It  appeared  In  the  same  way  that  payment 
had  been  made,  the  def^dants  were  entitled 
to  a  verdict  If  the  charge  had  stated  notb- 
Ing  further,  the  Jury  might  possibly  have  In- 


ferred that  the  averment  of  nonpayment  is 
the  complaint  must  have  been  established  by 
a  preponderance  of  the  evidence,  and  that  In 
case  of  an  equipoise  on  this  Issue  tbe  de- 
fendants should  recover.  But  In  Instructions 
7  and  8  the  court  distinctly  told  the  Joiy 
that  the  only  Issue  In  the  case  was  whether 
the  note  had  been  Included  In  the  settlemoit 
of  March  3,  1905,  and  thus  discharged,  and 
that  the  burden  was  upon  the  defendants 
to  establish  this  fact  by  a  preponderance  of 
the  evidence;  otherwise  they  should  find  a 
verdict  for  the  plaintiff.  And  In  the  ninth 
instruction  the  Jury  were  further  told  that 
plalntlfTs  possession  of  the  promissory  note 
sued  on  was  to  be  considered  by  them  as 
prima  fade  evidence  that  It  had  not  been 
paid.  In  view  of  this  condition  of  the  in- 
structions, and  In  view  of  the  further  fact 
that  the  verdict  was  for  tbe  defendants, 
we  do  not  think  that  the  Jury  was  misled  by 
Instructions  3  and  4,  either  because  of  the 
form  of  the  statement  therein,  or  because 
the  court  omitted  to  state  what  the  Jury 
should  do  In  case  they  found  the  evidence  to 
be  evenly  balanced  on  the  Issue  of  payment 

During  the  course  of  the  trial,  the  defend- 
ants Introduced  evidence  tending  to  Show 
the  value  of  the  property  in  Lewlstown ;  the 
purpose  being  to  furnish  foundation  for  an 
inference  that  the  dalm  of  the  defendants 
that  the  settlement  by  which  this  property 
was  conveyed  to  McCauley,  In  consideration 
of  the  cancellation  of  all  the  claims  held  by 
McCauley  and  the  plaintiff  against  the  de- 
fendants, was  a  reasonable  one,  under  all 
the  drcumstances.  Upon  the  tf  ect  that  tb^ 
should  give  to  this  evidence,  the  court  In- 
structed the  Jury  as  follows:  "Thla  testi- 
mony has  been  admitted,  and  should  be  con- 
sidered by  you,  only  so  far  as  It  relates  to 
the  reasonableness  or  unreasonableness  of 
the  agreement  alleged  by  the  defendants  to 
have  been  entered  Into  by  and  betweoi  them 
and  the  plaintiff  on  or  about  the  Sd  day  oC 
March,  1906."  Instruction  Na  &  It  U  ar- 
gued that  this  Instruction  to  erroneous  in 
thus  limiting  the  effect  of  thto  evidence.  It 
to  said  that.  If  It  appeared  irom  thto  evidence 
and  that  offered  In  rebuttal  on  tbe  Bun» 
subject  by  tiie  plaintiff,  that  the  value  of  tbto 
property  was  not  equal  to  the  full  amount  of 
all  the  notes  with  Interest,  but  was  suffident 
to  pay  them  In  part  only,  the  court  sboold 
have  Instructed  the  Jury  to  find  a  verdict  for 
such  part  of  the  amount  of  the  note  in  suit 
as  was  not  paid  by  tbe  conveyance  of  ths 
property.  In  thto  contoition  there  to  no 
merit  The  contention  of  the  defendants  wss 
that  the  note  was  fully  paid  off  and  dis- 
charged by  the  conveyance;  It  having  been 
so  agreed  by  tbe  parties  at  the  time.  There 
was  no  middle  ground,  or  any  reason  for  con- 
sideration of  the  question  whether  there  was 
any  agreement  that  the  oonv^ance  should 
operate  as  a  partial  pajrment  There  was 
no  such  Issue  made  by  the  pleadings. 

Finding  no  prejudldal  error  In  the  record. 
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we  are  of  the  opinion   that  tbe  Judgment 
and    order    should    be   afflrmed.     It   is   so 
ordered. 
Affirmed. 

HOLLOW  AT  and  SMITH,  JJ.,  concur. 


nJDITH   INLAND  TRANSP.   CO.  V.   WIL- 
LIAMS. 
(Supreme  Court  of  Montana.    Oct  21,  1907.) 

1.  Action— Nature— AccoDNTiNQ. 

An  action  was  one  at  law  for  the  recovery 
of  money,  and  not  a  suit  for  accounting,  where 
plaintiff  sued  to  recover  a  balance  collected  by 
defendant  as  its  agent  and  retained  after  plain- 
tiff's demand  for  the  "payment  of  all  moneys 
belonging  to"  it,  and  to  recover  money  defend- 
ant collected  for,  but  failed  to  remit  to,  others, 
which  plaintiff  was  compelled  to  pay,  and  where 
the  answer  did  not  allege  that  an  accounting 
was  necessary,  and  none  was  asked ;  full  pay- 
ment of  plaintiff's  claim  being  pleaded,  and 
judgment  in  a  fixed  amount  demanded  by  way 
of  counterclaim. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TO).  1,  Action,  tf  124.  125.1 

2.  Pmwcipai,  and  Agent— Recoveby  of  Mon- 
ey raoK  Agent — Pleading — Demand. 

A  complaint,  in  an  action  to  recover  from 
plaintifTs  agent  a  balance  collected  by  him 
and  retained  after  plaintiff  "demanded  from 
the  defendant  the  payment  of  all  moneya  he- 
lonfling  to  this  plaintiff,"  and  to  recover  mon- 
ey collected  for,  but  not  paid  to,  others,  which 
plaintiff  was  compelled  to  pay,  and  which  de- 
fendant has  not  paid  to  plaintiff,  "though  fre- 
quently requested  by  plaintiff  so  to  do,  suffi- 
ciently alleges  a  demand  for  payment  before 
suit. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  §  1C9.] 

3.  Same— Necessity  for  Demand. 

Where  an  agent  claimed  he  had  fully  paid 
bis  princijml  all  moneys  collected  for  it  by  him, 
and  that,  instead  of  being  indebted  to  it,  it  was 
indebted  to  him,  no  demand  upon  him  was 
necessary  before  suit  hy  the  principal  to  re- 
cover the  sums  due  it 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  {  1C9.] 

4.  TbiaI/— Inbteuctions— EviDENC*  TO   Sup- 
port. 

An  instruction  not  supported  by  evidence  is 
properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  SS  596-^12.] 

Appeal  from  District  Court,  Fergus  County; 
E.  K.  Gbeadle,  Judge. 

Action  by  Judith  Inland  Transportation 
Company  against  C.  H.  Williams.  From  a 
Judgment  for  plaintiff,  and  an  order  over- 
rttllng  a  motion  for  a  new  trial,  defendant 
appeals.     Affirmed. 

H.  L.  De  Kalb,  E.  W.  Mettler,  and  O.  W. 
Belden,  for  appellant.  J.  C.  Hun  toon  and 
E.  G.  Worden,  for  respondent 

SMITH,  J.  The  nature  of  this  action  Is 
put  in  Issue  In  this  court,  although  there 
seems  to  have  been  no  such  question  raised 
by  counsel  in  the  court  below.  The  defend- 
ant now  claims  that  this  Is  an  equitable  ac- 
tion for  an  accounting,  while  plaintiff  con- 


tends that  It  Is  an  action  at  law,  to  recover 
a  money  Judgment,  fixed  In  amount,  as  set 
forth  and  demanded  In  the  complaint.  The 
first  cause  of  action  pleaded  Is  to  recover 
the  sum  of  $1,748.31,  being  a  balance  of 
moneys  collected  by  the  defendant,  while 
acting  as  plaintiff's  agent  which  defendant 
has  failed  to  pay  over,  after  plaintiff  had 
"demanded  from  the  defendant  the  pay- 
ment of  all  moneys  belonging  to  this  plain- 
tiff." By  its  second  cause  of  action  plain- 
tiff seeks  to  recover  the  sum  of  $105,  being 
tbe  amount  collected  on  several  C.  O.  D. 
packages  by  defendant,  which  amount  be 
failed  to  forward  to  certain  express  com- 
panies, as  was  his  duty,  and  which  amount 
of  $105  plaintiff  was  compelled  to  and  did 
pay  to  the  said  express  companies.  Defend- 
ant by  his  answer  avers  that  he  has  paid 
over  to  the  plaintiff  all  moneys  collected  by 
him,  except  the  sum  of  $96.38,  which  Is  still 
in  bis  hands;  and  by  way  of  counterclaim 
alleges  that  plaintiff  Is  Indebted  to  him  In 
the  sum  of  $022.81,  balance  due  bim  as  com- 
missions on  the  business  transacted  by  blm 
for  plaintiff,  and  demands  Judgment  for  that 
sum.  The  allegations  of  this  counterclaim 
are  all  put  In  issue  by  the  reply.  Plaintiff 
bad  a  verdict  for  $1,853.31,  with  Interest,  and 
from  a  Judgment  entered  thereon,  and  an 
order  overruling  bis  motion  for  a  new  trial, 
defendant  appeals. 

We  have  carefully  examined  these  plead- 
ings. The  cause  was  tried  to  the  court 
sitting  with  a  Jury,  to  which  all  the  Issues 
were  submitted.  Defendant's  counsel  pro- 
posed certain  Instructions  to  the  court  to  be 
given  to  the  Jury,  and  took  exception  to  the 
action  of  the  court  in  refusing  them.  There 
is  no  allegation  in  the  answer  that  an  ao 
counting  was  necessary  In  order  to  arrive  at 
tbe  amount  due  tbe  plaintiff,  nor  to  ascer- 
tain bow  the  accounts  between  tbe  parties 
stood,  and  no  accounting  was  asked  for  In 
the  answer.  Full  payment  of  plaintiffs  claim 
was  pleaded,  and  Judgment  In  a  fixed  amount 
demanded  by  way  of  counterclaim.  We  are 
clearly  of  opinion  that  this  Is  an  action  at 
law  to  recover  a  money  Judgment,  ascertain- 
ed and  certain  in  amount  clearly  set  forth  In 
the  complaint,  and  that  tbe  same  was  so  re- 
garded at  tbe  trial  by  counsel  for  tbe  de- 
fendant, notwithstanding  a  remark  of  the 
learned  trial  Judge,  as  shown  in  the  record, 
that  this  Is  a  suit  for  an  accounting. 

At  the  close  of  plaintiff's  case,  tbe  defend- 
ant interposed  a  motion  for  a  nonsuit  a<* 
follows:  "If  tbe  court  please,  at  this  time 
the  defendant  moves  for  a  nonsuit  on  tbe 
ground  that  the  plaintiff  falls  to  allege  in 
his  complaint  any  sufficient  demand  having 
been  made,  and  be  falls  wholly  to  allege  that 
a  refusal  to  pay  has  been  entered  up  by  Mr. 
Williams,  and  for  the  further  reason  that 
the  evidence  in  tbe  case  fails  to  cure  this 
In  this  particular.  There  has  been  no  definite 
amount  mentioned  by  Mr.  Mears  demanded 
of  Mr.  Williams.    Now,  we  take  It  that  In  a 
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case  of  this  kind  those  things  are  essential 
— are  essential  and  necessary."  By  the 
phraseology  of  this  motion  the  defendant's 
counsel  shows  that  he  regarded  this  as  an  ac- 
tion at  law.  In  his  brief  the  defendant 
argues  that  this  motion  should  hare  been 
granted,  because  "there  was  no  allegation  of 
demand  for  a  general  accounting,  and  be- 
cause no  proof  was  Introduced  of  any  demand 
for  a  general  accounting,  or,  Indeed,  proof 
of  any  suf&ctent  demand  to  support  a  cause 
of  action  for  a  money  judgment,  by  a  prin- 
cipal against  an  agent"  It  will  be  readily 
seen  from  the  wording  of  the  motion  that 
It  contains  no  reference  to  a  general  ac- 
counting. And,  in  so  far  as  It  relates  to 
a  demand  for  money,  It  Is  only  necessary  to 
say  that  the  motion  for  a  nonsuit  refers  gen- 
erally to  both  causes  of  action,  and  In  Its 
second  cause  of  action  plaintiff  alleges  "that 
the  defendant  has  not  paid  said  sum  of  $105, 
or  any  part  thereof,  to  this  plaintiff,  al- 
though frequently  requested  by  plaintiff  so 
to  do."  We  think  the  complaint  sufficiently 
alleges  a  demand  In  each  cause  of  action. 
An  examination  of  the  testimony  offered  by 
the  plaintiff  discloses  that  there  was  some 
evidence  of  a  demand  under  each  cause  of 
action,  before  suit  brought  This  disposes  of 
the  motion  for  a  nonsuit. 

But  was  a  demand  necessary?  This  brings 
us  to  a  consideration  of  the  Instructions  re- 
fused by  the  court  They  are  as  follows: 
Instruction  No.  4,  requested  by  the  defend- 
ant: "Mie  Jury  are  Instructed  that  It  Is  a 
material  allegation  of  the  complaint  that  the 
plaintiff  demanded  the  amount  sued  for  of 
the  defendant  before  the  institution  of  this 
action,  and,  unless  you  find  by  a  preponder- 
ance of  all  the  evidence  that  the  plaintiff 
did  make  a  demand  of  the  defendant  and 
apprise  him  of  the  amount  due  at  the  time 
of  making  such  demand,  then  it  will  be  your 
duty  to  find  for  the  defendant"  Instruc- 
tion No.  3,  refused  by  the  court:  "You  are 
further  instructed.  If  you  find  from  all  the 
evidence  that  the  plaintiff  made  such  demand, 
then  you  are  Instructed  that  it  was  Incum- 
bent upon  him  to  specify  substantially  the 
correct  amount  due  at  the  time  of  making 
such  demand,  and  that  a  demand  from  him  of 
a  materially  greater  amount  than  he  claims 
to  be  due  In  Its  complaint  In  this  action 
would  vitiate  such  demand."  The  testimony 
shows  that  the  plaintiff  company  was  engaged 
in  the  express  and  passenger  business  be- 
tween Lewistown  and  Harlowtown,  and  that 
defendant  was  its  agent  at  Lewistown.  John 
L,  Mears  was  the  general  manager  of  the 
plaintiff,  and  one  Frank  McKechnie  was 
an  employ^  of  the  defendant,  Williams,  and 
seems  to  have  bad  general  charge,  as  such 
employ^,  of  the  transportation  company's 
business,  with  the  knowledge  and  consent  of 
Mears.  McKechnie  kept  the  books  of  the 
agency.  There  Is  testimony  tending  to  show 
that,  when  Williams'  agency  terminated,  he 
failed  to  pay  over  to  plaintiff  the  balance  re- 


maining In  his  hands  of  moneys  collected  by 
him.  Williams'  agency  terminated  about  the 
middle  of  April,  1902,  and  this  action  was 
begun  on  March  25,  1903.  It  clearly  ap- 
I)ears  from  the  testimony  of  the  defendant 
himself  that  he  has  always  claimed  that  he 
had  fully  paid  plaintiff  all  moneys  collected 
for  It  by  him,  and  that  Instead  of  being 
Indebted  to  plaintiff,  the  plaintiff  was  indebt- 
ed to  him.  He  pleaded  this  In  bis  answer, 
and  attempted  to  prove  the  same  at  the 
trial.  Under  these  circumstances,  no  formal 
demand  upon  him  was  necessary. 

In  the  case  of  Walradt  v.  Maynard,  3  Barb. 
(N.  Y.)  584,  the  court  said:  "The  legitimate 
object  of  a  demand  is  to  enable  the  party  to 
discharge  the  liability  agreeably  to  the  na- 
ture of  it  without  a  suit  at  law.  If  be  de- 
nies the  liability,  or  the  right  of  the  other 
to  call  upon  him,  a  demand  must  be  as  un- 
necessary as  it  would  be  useless."  In  the 
case  of  Wiley  v.  Logan,  95  N.  C.  564,  the 
court  said :  "A  demand  previous  to  bringing 
an  action  for  money  collected  by  an  agent  Is 
to  enable  the  latter  to  pay  It  over  without 
Incurring  the  cost  of  suit  for  the  principal 
must  seek  him,  and  not  he  the  principal.  But 
a  demand  is  not  required  where  tbe  agency 
Is  denied,  or  a  claim  set  up  exceeding  the 
amount  collected,  or  the  agent's  responsibili- 
ty Is  disputed  In  tbe  answer."  See,  also,  Ay«: 
V.  Ayer,  16  Pick  (Mass.)  327,  and  Mechem  on 
Agency,  §  531.  Our  own  court  has  passed  up- 
on tbe  principle  herein  Involved.  In  the  case 
of  Christiansen  v.  Aldrich  et  al.,  SO  Mont 
440,  76  Pac.  1007,  the  court  nses  this  lan- 
guage, in  a  case  involving  the  siteclfic  per- 
formance of  a  contract:  "It  Is  said  that  the 
complaint  is  defective  for  falling  to  show  a 
tender  of  tbe  balance  of  the  purchase  money 
before  the  action  was  brought  It  is  un- 
doubtedly the  general  rule  that,  If  a  part  of 
the  purchase  price  Is  stlU  due  and  payable, 
the  plaintiff  seeking  to  have  the  conveyance 
compelled  must  allege  and  prove  a  tender  of 
It  and  bring  It  Into  court.  But  the  rule  Is 
not  Invariable.  An  exception  to  it  is  where 
It  is  apparent  from  the  pleading  that  a  ten- 
der would  be  useless.  'Where  the  vendor 
claims  to  have  rescinded,  repudiates,  and 
denies  the  obligation  of  the  contract  placing 
himself  in  such  a  position  that  it  appears 
that,  if  the  tender  were  made.  Its  acceptance 
would  be  refused,  then  no  tender  need  be 
made  by  the  vendee.' "  The  ap|)ellant  has  di- 
rected our  attention  to  the  case  of  Anderson 
V.  Hulme,  5  Mont  295,  5  Pac.  865,  In  which  it 
was  held,  in  effect,  that  In  an  action  for 
money  had  and  received  by  an  agent  or  at- 
torney for  the  use  of  the  plaintiff,  it  is  nec- 
essary to  allege  a  demand  and  refusal  to  pay 
before  recovery  can  be  had,  and  such  demand 
will  not  be  presumed.  The  question  in  that 
case  did  not  arise  upon  the  evidence,  which 
was  not  In  the  record;  but  the  defendant 
contended  that  the  complaint  did  not  state  a 
cause  of  action  because  of  the  absence  of  an 
allegation  of  demand  before  suit  brought 


Digitized  by 


Google 


Mont) 


WALTER  ▼.  COX. 


1063 


It  appears  from  the  report  of  that  case  that 
the  question  as  to  the  necessity  of  pleading 
a  demand,  in  view  of  the  allegations  of  the 
answer,  was  not  called  to  the  attention  of 
the  court.  In  the  ease  at  bar,  however,  the 
question  before  the  trial  court  was,  not 
■whether  the  complaint  stated  a  cause  of  ac- 
tion, but  whether,  in  view  of  the  issues  made 
by  the  pleadings  and  the  testimony  as  pre- 
sented to  the  jury,  any  demand  was  neces- 
sary. We  are  of  opinion  that  the  trial  court 
was  clearly  correct  in  refusing  to  give  to  the 
jury  any  instructions  on  the  question  of  de- 
mand. 

The  only  other  point  urged  by  appellant  is 
that  the  court  erred  In  refusing  the  following 
instruction,  requested  by  him:  "You  are  in- 
structed that  if  you  find,  from  all  the  evi- 
dence In  the  case,  that  Mr.  McKechnie  was 
employed  by  the  defendant,  Williams,  as  sub- 
agent,  with  the  express  or  Implied  assent 
thereto  of  the  Judith  Inland  Transportation 
Company,  through  Its  managing  agent,  J.  L. 
Mears,  then  if  you  further  find  from  all  the 
evidence  In  the  case  that  the  accounts  and 
collections  testified  to  were  handled  and  at- 
tended to  In  a  negligent  manner,  or  the  af- 
fairs of  the  business  were  by  him  Improperly 
conducted,  and  the  amount  sued  for  was  lost 
to  the  plaintiff  occasioned  by  such  negligence 
or  misconduct  of  McKechnie  as  such  subagent, 
after  such  assent  being  expressly  or  Implied- 
ly given,  then  you  are  Instructed  that  the  de- 
fendant Is  not  liable  to  the  plaintiff  for  such 
acts  of  McKechnie  as  his  subagent  The 
assent  of  such  appointment  may  be  given 
either  expressly,  by  word  of  mouth,  or  by  Im- 
plication. Assent  may  be  Implied  by  conduct 
of  the  plaintiff,  the  usage  of  trade,  or  the 
nature  of  the  business  to  be  conducted." 
The  court.  In  lieu  thereof,  Instructed  the  Jury 
as  follows:  "Tou  are  Instructed  that  the 
agent  Is  responsible  for  the  acts  of  his  sub- 
agent  connected  with  the  carrying  out  of  the 
agency,  and  the  court  instructs  you  further 
that  If  you  believe  from  the  evidence  that 
the  moneys  belonging  to  the  plaintiff  were 
collected  by  the  defendant  or  his  subagent, 
McKechnie,  and  were  not  turned  over  to  the 
plaintiff,  the  Judith  Inland  Transportation 
Company,  through  the  fault  or  negligence  of 
the  subagent,  McKechnie,  that  fact.  If  you 
find  It  to  be  true,  does  not  in  any  way  re- 
lieve the  defendant  from  his  liability  to  pay 
such  money  so  collected  to  the  plaintiff,  and 
you  will,  accordingly,  find  for  the  plaintiff 
for  any  such  money  so  collected  and  not  turn- 
ed over  or  paid  out  for  the  plaintiff  within 
the  scope  of  the  defendant's  agency."  It 
Is  sufficient  answer  to  this  contention  to  say 
that  there  is  no  evidence  in  the  record  to 
show  that  any  one  has  suffered  any  loss  by 
reason  of  the  fact  that  the  accounts  and  col- 
lections were  handled  or  attended  to  In  a 
negligent  manner,  or  that  the  amount  suo<l 
for  was  lost  to  plaintiff  by  reason  of  negli- 
gence or  mismanagement  on  the  part  of  Mc- 
Kechnie, or  anybody  else.    The  evidence,  as 


we  read  It  shows  that  an  examination  of  the 
accounts  disclosed  that  defendant  had  failed 
to  turn  over  to  plaintiff  all  moneys  received 
by  him,  and  that  he  himself  was  so  Ignorant 
of  the  real  state  of  the  accounts  that  he  was 
unable  to  know  whether  he  was  indebted  to 
plaintiff  or  not. 

The  Judgment  of  the  court  below  is  af- 
firmed. 

AtHrmed. 

BRANTLY.  C.  J.,  and  HOLLOWAY,  J., 
concur. 


WALTER  V.  COX. 

(Supreme  Court  of  Montana.    Oct  21,   1907.) 

Justices  of  the  Peace— Civil  Jurisdiction 
—Counterclaims. 

Code  Clv.  Proc.  $  COl,  providing  that  a 
counterclaim  must  tend  to  diminish  j)Iaintiflf's 
rpcovery  and  be  a  cause  of  action  arising  out 
of  the  contract  or  transaction  set  forth  in  the 
complaint,  or  be  connec'ted  with  the  subject  of 
the  action,  or  in  an  action  on  contract  any  other 
cause  of  action  on  contract  existing  at  tlie  com- 
mencement of  the  action,  has  no  application 
in  determining  whether  a  cause  of  action  may 
properly  be  pleaded  as  a  counterclaim  in  an 
action  in  a  justice's  court;  but  section  1524. 
providing  that  an  answer,  in  an  action  in  a 
justice's  court,  may  contain  a  general  denial, 
and  also  a  statement  of  any  other  facts  con- 
stituting a  defense  or  counterclaim,  on  which 
an  action  might  be  brought  by  defendant  against 
plaintiff  in  a  justice's  court,  and  section  1525. 
providing  that  if  defendant,  in  an  action  in 
a  justice's  court,  omit  to  set  up  a  counterclaim, 
he  cannot  afterward  maintain  an  action  against 
plaintiff  thereon,  are  exclusive,  and  plaintiff, 
having  failed  in  an  action  in  a  justice's  court 
against  him  by  defendant,  to  set  up  as  a  coun- 
terclaim a  cause  of  action  of  which  a  justice's 
court  had  jurisdiction,  he  could  not  thereafter 
maintain  an  action  thereon  against  defendant. 

Appeal  from  District  Court  Flathead 
County;   J.  E.  Erickson.  Judge. 

Action  by  James  S.  Walter.  Jr.,  against  L. 
A.  Fox,  In  Justice's  court  and  brought  to 
the  district  court  by  appeal.  From  a  Judg- 
ment for  defendant  and  an  order  denying 
a  new  trial,  plaintiff  appeals.     Affirmed. 

Mclntlre  &  Kendall,  for  appellant  C.  H. 
Foot,  for  respondent 

BRANTLY,  C.  J.  This  action  originated 
In  a  justice  of  the  peace  court,  and  was 
brought  into  the  district  court  by  appeal. 
It  was  brought  to  recover  damages  alleged 
to  have  resulted  to  the  plaintiff  from  the 
burning  of  certain  grain  and  straw  of  the 
plaintiff,  through  the  negligence  of  defend- 
ant while  threshing  for  plaintiff.  It  is  al- 
lege<l  that  the  negligence  of  defendant  caused 
a  loss  to  the  plaintiff  of  IGO  bushels  of  grain, 
of  tlie  value  of  $107.20,  and  of  straw  of  the 
value  of  $15.  Judgment  Is  demanded  for 
$122.20.  The  answer,  among  other  defenses, 
contains  the  following:  "(1)  That  at  the 
time  of  the  commencement  of  said  action 
another  action  was  pending  in  said  court 
wherein  this  defendant  was  plaintiff  and  said 
plaintiff  was  defendant  wherein  the  defeud- 
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ant  herein  sought  to  recover  of  said  plain- 
tiff as  defendant  a  judgment  for  the  sum  of 
$100.28.  (2)  That  thereafter  and  on  the  2d 
day  of  January,  190C,  a  Judgment  was  duly 
given  and  made  In  said  action,  wherein  this 
defendant  was  plaintiff  and  said  plaintiff 
was  defendant,  against  said  plaintiff  and  In 
favor  of  this  defendant.  (3)  That  at  the 
time  of  the  commencement  of  the  above- 
entitled  action  the  pretended  cause  of  actios 
set  forth  In  plaintiff's  complaint  herein  ex- 
isted against  this  defendant,  If  it  existed  at 
all,  and  if  the  plaintiff  had  a  cause  of  action 
against  this  defendant  It  was  a  counterclaim 
against  the  cause  of  action  set  forth  by  this 
defendant  in  his  complaint  against  said 
plaintiff,  and  as  such  should  have  been  set 
up  as  a  counterclaim  in  said  action.  (4) 
That  plaintiff  wholly  failed,  neglected,  and 
refused  to  set  up  such  counterclaim  in  said 
action  of  this  defendant  against  said  plain- 
tiff, and  that  therefore  under  sections  1524 
and  1525  of  the  Code  of  Civld  Procedure  of 
the  state  of  Montana  said  plaintiff  cannot 
maintain  an  action  against  this  defendant 
for  the  amount,  or  any  part  thereof,  or  upon 
the  cause  of  action,  or  any  part  thereof,  set 
forth  In  plaintiff's  complaint  herein."  Dur- 
ing the  hearing  of  plaintiff's  evidence,  the 
facts  sot  forth  in  this  special  defense  were 
admitted  by  the  plaintiff  and  his  counsel. 
When  the  plaintiff  rested,  the  defendant  in- 
terposed a  motion  for  nonsuit  on  two 
grounds:  First,  that  the  evidence  submitted 
did  not  sustain  the  allegations  of  plaintiff's 
complaint;  and,  second,  that  it  appeared 
therefrom  that  the  action  was  barred  by 
reason  of  the  fact  that  the  plaintiff,  having 
a  cause  of  action  against  the  defendant  of 
which  the  Justice's  court  had  JurLsdictlon 
at  the  time  the  defendant  had  brought  his 
action,  as  set  forth  in  the  answer,  had  failed 
to  set  It  up  as  counterclaim.  The  court  sus- 
tained the  motion  and  directed  judgment  for 
the  defendant.  The  plaintiff  has  appealed 
from  the  judgment  and  an  order  denying  his 
motion  for  a  new  trial. 

We  are  of  the  opinion  that  the  motion  was 
properly  granted  on  the  second  ground.  It 
is  admitted  by  plaintiff's  counsel  that.  If  the 
cause  of  action  stated  In  the  complaint  was 
such  that  it  might  have  been  set  up  as  a 
counterclaim  In  the  former  action  between 
the  parties,  It  should  have  been  so  alleged 
and  settled  in  that  action.  lie  Insists,  how- 
ever, that  this  course  could  not  have  been 
pursued,  because  it  is  apparent  that  the 
cause  of  action  as  stated  could  not  properly 
have  been  pleaded  as  a  counterclaim,  under 
the  rule  declared  by  section  601  of  the  Code 
of  Civil  Procedure.  Tlie  provisions  of  this 
section  have  no  applicntion.  The  rules  gov- 
erning actions  in  justices'  courts  in  this  par- 
ticular are  found  in  sections  l.'i24  and  1.">2.T 
of  this  Code,  and  are  exclusive.  Thoy  are 
clear  and  explicit,  and  demonstrate  that  It 
was  the  policy  and  purpose  of  tlie  LcKisIa- 
ture  In  enacting  them  that  all  petty  claims 


existing  between  the  parties  and  falling  with- 
in the  limited  jurisdiction  of  Justices'  courts, 
as  declared  In  section  66  of  the  same  Code, 
should  be  adjusted  In  one  action.  Section 
1524  declares  what  defenses  may  be  made. 
These  are:  (1)  A  general  denial  of  plaintiff's 
cause  of  action,  and  (2)  "a  statement.  In 
plain  and  direct  manner,  of  any  other  facts 
containing  a  defense  or  counterclaim,  upon 
which  an  action  might  be  brought  by  the  de- 
fendant against  the  plaintiff  in  a  Justice's 
court."  It  will  be  noted  that  the  only  limita- 
tion upon  the  defense  of  counterclaim  la  that 
it  must  be  one  upon  which  an  action  might 
be  brought  In  a  justice's  court  It  malces  no 
difference  whether  it  meets  the  requirements 
of  section  601,  supra,  or  not  If  the  defend- 
ant falls  to  set  it  up  and  have  it  adjudicated, 
neither  he  nor  his  assignee  can  thereafter 
maintain  an  action  thereon.  Sectl<Mi  1525. 
That  this  Is  the  purpose  and  effect  of  these 
provisions  Is  clear  from  the  fact  that  It  Is 
no  ground  of  objection  to  the  answer  that 
counterclaims  have  been  improperly  Joined 
therein.    Section  1526. 

Since  this  point  is  conclusive  of  the  case, 
it  Is  not  necessary  to  consider  other  matters 
argued  In  the  briefs  of  counsel. 

Let  the  judgment  and  order  be  afSrmed. 

Affirmed. 

HOLLOWAT  and  SMITH,  JJ.,  concur. 


MACKEL  V.  BAKTLBTT. 
(Supreme  Court  of  Montana.     Oct  21,  1907.) 

1.  Bankritptcy— -AcrroKs  by  Trustke— Evi- 

HENCE — SUFFICI ENCY. 

Evidence  held  to  show  that  a  surety  on  a 
note  of  a  banlirupt,  in  making  payment  of  the 
note  with  funds  furnished  by  bankrupt,  was 
without  reasonable  cause  to  believe  that  by  such 
payment  the  bankrupt  intended  to  give  faim  a 
preference  over  other  creditors. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Bankruptcy,  §§  25.J,  250.] 

2.  Same— Fraudulent  Transfers. 

Mere  grounds  of  suspicion  on  the  part  of 
the  creditor  that  the  debtor  is  in  failing  cir- 
cumstances or  is  insolvent  is  Insufficient  to 
avoid  a  payment  to  such  creditor,  though  it 
gave  him  a  proferpnce  over  other  creditors; 
but  the  creditor  must  have  known,  or  had  rea- 
sonable ground  to  believe,  that  the  debtor  was 
insolvent  and  that  he  intended  to  prefer  him. 
[Ed.  Kote. — For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bankruptcy,  §§  2.55-23G.] 

3.  Same— Insolvency— What    Constitutes— 
—Previous  Decisions. 

Though  insolvency,  as  used  in  Bankr.  Act 
July  1.  ISyS.  c.  iMl,  30  Stat.  544  [U.  S.  Comp. 
St.  10()1,  p.  o418J.  has  a  meaning  different  from 
what  the  same  term  had  in  the  act  of  ISiiT 
(Act  March  2,  18(57,  c.  176,  14  Stat.  517). 
yet  decisions  by  the  courts  on  questions  arising 
under  the  act  of  1807  are  applicable,  in  so  far 
as  they  announce  a  rule  of  law  for  determin- 
ing whether  a  creditor  receiving  a  preference 
had  reasonable  cause  to  believe  that  his  debtor 
was  insolvent. 

Appeal   from   District  Court,   Silver  Bow 
County:  Goo.  M.  Bourquln.  Judge. 
Action   by  Alexander  Mackel,  as  trusted 
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In  bankruptcy  of  the  estate  of  Frederick  A. 
Bartlett,  against  Henry  R.  Bartlett,  to  re- 
cover as  to  an  alleged  preference  made  to 
defendant  by  bankrupt.  From  a  judgment 
tor  defendant,  and  an  order  denying  a  new 
trial,  plaiutitr  appeals.    Atflrmed. 

John  A.  Shelton,  for  appellant.  John  J. 
McHatton,    for    respondent. 

IIOLIiOWAT,  J,  On  February  4,  1809, 
and  for  some  time  prior  thereto,  Frederick 
A.  Bartlett  was  engaged  In  the  mercantile 
business  in  Butte.  On  February  4th  he  sold 
his  entire  stock  of  goods  to  Bas  Rochester. 
At  that  time  he  was  Indebted  to  the  First 
National  Bank  of  Butte  in  the  sum  of  $1,500, 
which  Indebtedness  was  evidenced  by  a  prom- 
issory note  ui)on  which  his  brother,  Henry  R. 
Bartlett,  this  defendant  and  respondent,  was 
surety.  Immediately  after  the  sale  Freder- 
ick A.  Bartlett  gave  Henry  R.  Bartlett  a 
check,  signed  by  Rochester,  for  something 
over  $1,530,  with  directions  to  pay  the  In- 
debtedness to  the  bank,  and  such  payment 
was  made  on  February  6th,  and  the  balance 
received  from  the  check,  over  and  above  the 
amoant  of  the  Indebtedness  to  the  bank,  was 
deposited  in  the  name  of  Frederick  A.  Bart- 
lett or  his  wife.  For  the  purposes  of  this 
appeal  it  may  be  said  that  this  payment  to 
the  bank  was  made  at  the  Instance  and  re- 
quest of  Henry  R.  Bartlett,  though  there 
seems  to  be  some  controversy  as  to  this  fact. 
On  February  8th  Frederick  A.  Bartlett  filed 
a  petition  asking  that  he  be  adjudged  a  bank- 
rupt, and  upon  such  adjudication  the  plain- 
tiff herein  was  selected  as  trustee,  quali- 
fied as  such,  demanded  of  Henry  R.  Bartlett 
that  he  turn  over  to  the  plaintiff  an  amount 
equal  to  the  amoant  paid  to  the  bank,  and, 
upon  his  refusal  to  do  so,  this  action  was 
commenced.  The  complaint  alleges  that  the 
payment  made  to  the  bank  was  made  with 
the  Intent  to  prefer  Henry  R.  Bartlett  over 
the  other  creditors  of  Frederick  A.  Bartlett, 
and  that  the  defendant  had  reasonable  cause 
to  believe  that  such  preference  was  Intend- 
ed. These  allegations  were  denied  In  the 
answer.  Upon  the  first  trial  the  district 
court  excluded  certain  evidence  offered  by 
the  plaintiff,  and  then  granted  defendant's  mo- 
tion for  a  nonsuit,  and  entered  Judgment  la 
bis  favor.  Upon  appeal  this  court  held  that 
the  ruling  of  the  trial  court  in  excluding  the 
offered  evldoice  was  erroneous,  and  remand- 
ed the  cause  for  a  new  trial.  Mackel  v.  Bart- 
lett, 33  Mont.  123,  82  Pac.  T95.  Upon  retrial 
the  district  court  found  that  on  February 
6th  Frederick  A.  Bartlett  was  insolvent,  but 
that  Henry  R  Bartlett  was  "without  rea- 
sonable cause  to  believe  •  *  •  that  l>y 
payment  of  said  note  as  aforesaid  Frederick 
A.  Bartlett  Intended  to  give  to  him,  Henry 
R.  Bartlett,  a  preference  over  other  creditors 
of  said  Frederick  A.  Bartlett."  As  a  conclu- 
sion of  law  the  court  held  that  plaintiff  was 
not  entitled  to  recover,  and  entered  Judg- 


ment In  favor  of  the  defendant,  from  which 
Judgment,  and  an  order  denying  his  motion 
for  a  new  trial,  the  plaintiff  appeals. 

Appellant's  specifications  of  error  raise  only 
the  question  of  the  sufi[Iclency  of  the  evidence 
to  Justify  the  finding  and  the  conclusion  of 
the  court.  There  is  some  conflict  in  the  evi- 
dence; but  appellant  Insists  that  the  tes- 
timony discloses  facts  and  circumstances  suffi- 
cient to  have  put  Henry  R.  Bartlett  upon  in- 
quiry,, which,  if  pursued,  would  have  led  him 
to  but  one  conclusion,  viz.,  that  it  was  In- 
tended to  give  bim  a  preference  over  the 
other  creditors  of  Frederick  A.  Bartlett  And 
it  is  true  that  some  facts  are  disclosed  by 
the  testimony  which,  if  standing  alone,  would 
seem  to  Justify  appellant's  contention;  but, 
when  the  testimony  Is  considered  as  a  whole, 
the  conclusion  of  the  district  court  seems 
to  be  fully  sustained.  The  liabilities  of  Fred- 
erick A.  Bartlett  listed  in  his  petition  in  bank- 
ruptcy, exclusive  of  the  Joseph  A.  Hyde 
claim,  which  the  bankrupt  testified  be  did 
not  owe,  amounted  to  $4,734.48,  and,  includ- 
ing his  indebtedness  to  the  bank,  bis  lia- 
bilities did  not  exceed  $6,264.48,  while  tb« 
bill  of  sale  from  Frederick  A.  Bartlett  to 
Rochester,  offered  In  evidence  by  the  plain- 
tiff upon  this  trial,  recites  that  the  con- 
sideration for  the  sale  was  $6,344.25;  and. 
In  another  action  by  this  plaintiff  against 
Rochester,  plaintiff  himself  alleged  that  the 
stock  of  goods  sold  by  Frederick  A.  Bartlett 
to  Rochester  exceeded  in  value  the  sum  of 
$8,563.  In  view  of  wliat  appears  to  have 
been  a  studied  effort  on  the  part  of  counsel 
for  plaintiff  to  avoid  asking  Frederick  A. 
Bartlett  while  on  the  witness  stand  as  a 
witness  for  plaintiff,  what  amount  in  fact 
he  actually  received  from  the  sale  of  his 
stock  of  goods  to  Rochester,  and  the  tes- 
timony of  the  defendant  that  he  considered 
the  stock  of  goods  of  a  value  greater  than 
the  amount  of  his  brother's  liabilities,  that 
he  advised  his  brother  to  sell,  pay  his  debts, 
and  start  in  business  anew,  that  he  did  not 
know  that  bis  brother  was  in  failing  cir- 
cumstances, that  he  believed  he  had  money 
sulHcient  from  the  sale  to  pay  his  debts,  and 
knew  nothing  of  bis  contemi}latlng  bankrupt- 
cy proceedings  until  after  the  petition  was 
filed,  the  finding  and  conclusion  of  the  court 
attacked  upon  this  appeol  seem  fully  war- 
ranted. 

Mere  grounds  of  suspicion  on  the  part  of 
the  creditor  that  the  debtor  is  In  failing  cir- 
cumstances, or  is  Insolvent  is  not  sufficient 
to  avoid  a  payment  to  such  creditor,  even 
though  it  has  the  effect  of  giving  him  a  pref- 
erence over  other  creditors.  In  order  to 
succeed  In  his  action,  it  was  Incumbent  upon 
the  plaintiff  to  prove  that  the  defendant 
liad  reasonable  cause  to  believe  that  his  broth- 
er intended  to  give  him  a  preference  over  other 
creditors,  and  this  necessarily  involves  proof 
upon  the  part  of  plaintiff  that  defendant  knew, 
or  had  reasonable  cause  to  believe,  that  Frede- 
rick A.  Bartlett  was  in  fact  Insolvent  when 
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the  Indebtedness  to  the  bank  was  paid.  Bank 
T.  Jewelry  Co.,  123  Iowa,  432,  99  N.  W.  121: 
Barbour  v.  Priest  103  U.  S.  293,  26  L.  Ed. 
478.  While  "Insolvency,"  as  used  In  Bankr. 
Act  July  1,  1898,  c.  t541,  30  Stat  544  [U.  S. 
Comp.  St  1901,  p.  3418],  has  a  meaning  dif- 
ferent from  what  the  same  term  had  In  the 
act  of  1867  (Act  Match  2,  1867,  c.  176,  14 
Stat  617),  still  decisions  by  the  courts  upon 
questions  arising  under  the  act  of  1867  are 
applicable,  In  so  far  as  they  announce  a 
rule  of  law  for  determining  whether  a  cred- 
itor receiving  a  preference  had  reasonable 
cause  to  believe  that  his  debtor  was  in- 
solvent A  leading  case  upon  this  subject 
is  Grant  t.  Bank,  97  U.  8.  80,  24  L.  Ed.  971, 
wherein,  among  other  things.  It  is  said:  "It 
Is  not  enough  that  a  creditor  has  some  cause 
to  suspect  the  insolvency  of  his  debtor;  bat 
he  must  have  such  a  knowledge  of  facts  as 
to  Induce  a  reasonable  belief  of  his  debtor's 
Insolvency,  In  order  to  invalidate  a  security 
taken  for  his  debt  To  make  mere  sus- 
picion a  ground  of  nullity  In  such  a  case 
would  render  the  business  transactions  of 
the  community  altogether  too  insecure.  It 
was  never  the  Intention  of  the  ftamers  of 
the  act  to  establish  any  such  rule.  A  man 
may  have  many  grounds  of  suspicion  ttiat 
his  debtor  is  in  falling  circumstances,  and 
yet  have  no  cause  for  a  well-grounded  belief 
of  the  fact.  He  may  be  unwilling  to  trust 
him  further,  he  may  feel  anxious  about  his 
claim  and  have  a  strong  desire  to  secure 
It,  and  yet  such  belief  as  the  act  requires  may 
be  wanting.  Obtaining  additional  security, 
or  receiving  payment  of  a  debt  under  such 
circumstances,  Is  not  prohibited  by  law." 
Stucky  T.  Bank,  108  U.  S.  74,  2  Sup.  Ct  219, 
27  li.  Ed.  640.  See,  also,  In  re  Kggert  102 
Fed.  735,  43  C.  G  A.  1,  where  the  cases  are 
reviewed  at  length. 

Finding  no  error  In  the  record,  the  Judg- 
ment and  order  are  aflSrmed. 

Affirmed. 

BRANTLT,  O.  J.,  and  SMITH,  J.,  concur. 

(77  Kan.  850) 

STATE  V.  BAIIiBT. 
(Supreme  Ciourt  of  Kansas.    Oct.  6,  1907.) 
Cbiminai.  Law— Continuance— Absent  Tes- 
timony—Dii.igence. 

Due  diligence  required  accused  to  prepare 
in  advance  of  the  trial,  to  rebut  the  evidence 
which  a  witness,  whose  name  presumably  was 
indorsed  upon  the  information,  might  (five  of  a 
transaction  which  accused  knew  occurred  in  the 
presence  of  such  witness  and  another  person ; 
and,  in  the  absence  of  diligence  to  procure  the 
attendance  of  the  other  person  as  a  witness, 
accused  was  not  entitled  to  a  continuance  for 
his  absence. 

[EM.  Note.— For  cases  in  point  see  <3ent  Dig. 
rol.  14,  Criminal  Law,  f{  1335-1341.] 

Appeal  from  District  Court  Allen  County; 
Oscar  B>)ust  Jndge. 

William  Bailey  was  convicted  of  violating 
the  prohibitory  liquor  law,  and  be  appeals. 
Arttrmed. 


E>wlng,  Gard  &  Oard,  for  appellant  F.  8. 
Jackson,  Atty.  Gen.,  and  CI  L.  Brans,  for 
tbe  State. 

PER  CURIAM.  The  appellant  was  oon- 
Tlcted  In  the  district  court  of  Alltai  oonnty^ 
of  a  violation  vt  tbe  pn^bitoiy  Uqaor  law. 
The  appeal  is  based  entirely  <hi  an  alleged 
error  of  the  court  in  overruling  the  appel- 
lant's motion  for  a  continuance.  The  affida- 
vit filed  in  support  of  tbe  motion  falls  to 
show  diligence  In  an  effort  to  obtain  the  de- 
sired evidence.  Tbe  evidence  was  desired  to 
dispute  a  witness  for  the  state,  whose  name, 
it  Is  to  be  presumed,  was  indorsed  upon  the 
Information.  Due  diligence  required  tbe  ap- 
pellant to  prepare.  In  advance  of  the  trial,  to 
rebut  the  evidence  which  aucb  witness  might 
give  of  a  transaction  which  tbe  appellant 
knew,  as  sbown  by  the  affidavit  occurred  In 
the  presence  of  the  absent  witness  and  tbe 
witness  who  testified  for  tbe  statSb 

Tbe  judgment  is  affirmed. 


(76  Kan.  424) 
STATE  V.  FORD. 
(Snpreme  Court  of  Kansas.    Oct  5,  1907.) 

iRTOXICATINa    LiIQnOBS— lUXGAI,   SALS— BTI- 
DENCE. 

In  a  prosecution  upon  a  charge  of  keeping 
a  place  where  intoxicating  liquors  were  sold  in 
violation  of  law,  where  evidence  has  already 
been  introduced  tending  to  show  that  the  de- 
fendant was  in  control  of  the  premises  in  ques- 
tion, it  is  not  error  to  permit  the  state  to  show 
that  a  number  of  bills  for  liquor  and  other  goods 
found  there  at  the  time  of  the  arrest,  apparently 
relating  to  the  business  there  carried  on,  were 
made  out  in  bis  name,  as  a  circumstance  tend- 
ing to  show  that  he  was  tha  proprietor. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Allen  County; 
Oscar  Foust  Judge. 

Lyman  Ford  was  convicted  of  an  illegal 
sale  of  liquor,  and  appeals.    Affirmed. 

Bwing,  Gard  &  Gard,  for  appellant  F.  8. 
Jackson,  Atty.  Gen.,  and  C  Lb  Evans,  for  the 
State. 

MASON,  J.  Lyman  Ford  was  arrested 
upon  the  charge  of  being  tbe  keeper  of  a 
place  where  intoxicating  liquors  were  sold 
in  violation  of  law.  It  was  sbown  at  the 
trial,  in  addition  to  other  evidence  tending 
to  connect  blm  with  the  management  of  tbe 
place,  that  at  the  time  of  bis  arrest  there 
were  found  in  a  cash  register  in  use  there 
several  bills  or  statements  purporting  to 
show  the  sale  to  him  of  liquors.  Ice,  and  other 
goods.  No  effort  was  made  by  the  state  to 
prove  by  whom  these  documents  were  made, 
or  any  fact  In  regard  to  them,  except  as  has 
already  been  stated,  and  tbe  defendant  upon 
an  appeal  from  a  conviction,  contends  that 
they  were  not  competent  as  evidence  against 
blm,  and  that  their  admission  was  erroneous. 

The  fact  that  bills  found  In  Ford's  pres- 
ence upon  tbe  premises,  and  apparently 
relating  to  tbe  business   there  carried  on. 
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were  made  oat  In  his  name,  certainly  bad 
some  tendency  to  establish,  not  perhaps  that 
any  specific  Items  therein  named  bad  actual- 
ly been  sold  to  him,  but  that  he  was  the 
proprietor  of  the  place.  Such  evidence  is 
admissible  npon  much  the  same  principle  by 
which,  upon  an  issue  of  ownership.  It  Is 
permissible  to  show  that  the  accused  as- 
sumed to  be  In  control  of  the  place  In  ques- 
tion (State  T.  Skinner,  84  Kan.  256,  8  Pac. 
420),  or  that  his  name  appeared  upon  the 
sign  (Commonwealth  v.  Intoxicating  Liquors, 
122  Mass.  36),  or  that  his  Initials  were 
marked  upon  casks  containing  liquor  which 
were  delivered  there  (Com.  v.  Jennings, 
107  Mass.  488).  In  the  case  last  cited.  It 
was  said:  "Couch  further  testified,  with- 
out objection,  that  he  made  a  seizure  at 
the  tenement  In  October,  1870,  when  the 
defendant  was  not  present;  and  that  some 
kegs  stood  near  the  door,  with  bright  and 
fresh  express  tags  attached  to  them.  The 
district  attorney  asked  how  the  kegs  came 
there,  and  the  witness  said  he  did  not  know, 
except  what  the  tags  said.  The  district 
attorney  asked  what  was  on  the  tags,  and 
the  defendant  objected.  The  Judge  overruled 
the  objection,  and  admitted  the  evidence  to 
show  that  the  tenement  was  kept  and  used 
by  the  defendant  at  the  time  alleged  in  the 
Indictment;  and  the  witness  answered  tliat 
the  tags  were  marked  'J.  J.,'  and  also  with 
the  name  of  the  express  from  Ware.  No 
further  evidence  was  given  as  to  these  tags, 
and  all  the  testimony  In  relation  to  them  was 
excepted  to  by  the  defendant.  •  •  •  The 
testimony  as  to  the  tags  was  admissible.  It 
constituted  a  part  of  the  description  of  the 
kegs  found  at  the  tenement  in  question,  and 
in  connection  with  the  evidence  of  the  de- 
fendant's continued  presence  there,  and  acts 
of  control,  bad  some  tendency  to  show  that 
he  was  still  keeping  the  tenement.  It  was 
for  the  Jury  to  say  whether  the  kegs  were 
thus  marked  with  his  knowledge."  More 
closely  In  point  upon  the  facts  Is  the  case 
of  Commonwealth  v.  Jacobs,  152  Mass.  276, 
25  N.  E.  463.  The  scope  of  the  decision  is 
Indicated  by  the  last  paragraph  of  the  syl- 
labus, which  reads:  "Upon  an  Indictment 
for  maintaining  a  place  used  by  a  club  for 
Illegally  selling,  distributing,  and  dispensing 
Intoxicating  liquors,  books,  and  papers  re- 
lating to  the  business  of  the  club,  and  found 
lying  about  the  premises,  of  which  the  de- 
fendant had  charge,  as  well  as  of  such  busi- 
ness, are  admissible  in  evidence  against 
him."  The  character  of  the  documents  there 
referred  to,  and  the  theory  upon  which  they 
were  admitted  in  evidence,  are  shown  by 
these  extracts  from  the  statement  and  opin- 
ion: "A  paper  found  in  an  unlocked  locker, 
on  one  of  the  occasions  above  referred  to, 
which  was  a  printed  form  of  receipt  for  'ini- 
tiation fee'  and  'monthly  dues'  to  the  Warren 
Club,  and  a  book  also  found  on  the  top  of  a 
locker,  in  plain  sight,  projecting  over  and  be- 
yond   the    top,    containing    memoranda    of 


purchases  of  Ice,  sugar,  and  lemons,  and  of 
express  charges  on  liquors  paid  by  the 
Warren  Club,  averaging  over  $10  per  day, 
were  admitted  in  evidence,  against  the  de- 
fendant's objection,  and  the  defendant  ex- 
cepted." "The  paper  and  the  book,  to  the 
admission  of  which  in  evidence  exception 
was  taken,  were  on  the  premises  of  which 
the  defendant  had  the  care,  and  where  he 
might  have  seen  them.  They  pertained  to 
the  business  of  which  he  had  charge,  and 
were  rightly  admitted."  A  recent  case  to  the 
same  effect  Is  Reynolds  v.  State  (Fla.)  42 
South.  873;  the  first  paragraph  of  the  syl- 
labus reading:  "Under  the  rule  that  Indi- 
rect, collateral,  or  circumstantial  evidence 
is  admissible  when  It  tends  to  elucidate  the 
Inquiry,  or  to  assist,  though  remotely,  to  a 
determination  probably  founded  In  truth. 
It  is  proper.  In  a  prosecution  for  Illegally 
selling  liquor,  to  admit  in  evidence  Jugs 
which  smelled  as  If  they  had  had  whisky 
in  them,  found  at  defendant's  place  of  busi- 
ness when  he  was  arrested  under  the  charge. 
Upon  the  same  principle,  papers  acknowledg- 
ing the  receipt  of  orders  for  whisky,  and  a 
letter,  offering  commissions  on  sales  of  liq- 
uor, found  at  his  place  of  business  a  few 
days  after  his  arrest,  are  admissible  In  evi- 
dence; their  probative  force  and  effect  to 
be  determined  by  the  Jury  In  connection 
with  other  evidence." 

The  Judgment  is  affirmed.     All  the  Jus- 
tices concurring. 


(76  Kan.  416) 
STATE  V.  CORN. 
(Supreme  Coart  of  Kansas.     Oct.  5,  1907.) 

1.  Intoxicating  Liquors— Public  Nuisanok 
— Evidence. 

Bills  and  accounts,  found  in  a  place  al- 
leged to  be  a  public  nuisance,  are  admissible 
In  evidence  against  a  defendant  charged  with 
being  the  keeper  of  such  nuisance,  without  any 
further  evidence  connecting  him  therewith,  for 
the  purpose  of  showing  the  kind  of  business 
conducted  at  such  place. 

[EVJ.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  i  284.] 

2.  Same— Evidence. 

Evidence  in  this  case  examined,  and  found 
to  be  sufficient  to  sustain  a  conviction  of  the 
defendant  for  being  the  keeper  of  such  a  nui- 
sance. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  ||  300-322.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Allen  County; 
Oscar  Foust,  Judge. 

Jim  Com  was  convicted  of  maintaining  a 
public  nuisance,  and  appeals.    Affirmed. 

Ewlng,  Card  &  Gard,  for  appellant.  F.  S. 
Jackson,  Atty.  Gen.,  and  C  L.  Evans,  for  the 
State. 

GRAVES,  J.  On  July  20, 1906,  an  informa- 
tion was  filed  In  the  district  court  of  Allen 
county,  charging  the  appellant,  Jim  Corn, 
with  keeping,  maintainiug,  and  assisting  in 
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maintalnlDg  a  public  nuisance,  In  violation 
of  the  prohibitory  law.  He  was  subsequent- 
ly tried,  convicted,  and  sentenced  for  such 
offense.  From  that  judgment,  be  has  appeal- 
ed to  this  court,  and  asks  that  it  be  reversed 
on  the  grounds  that  the  district  court  erred 
In  admitting  improper  testimony,  and  tiiat 
the  evidence  was  insufficient  to  establish  the 
guilt  of  the  appellant 

The  only  witnesses  for  the  state  were  the 
sherifT,  Assistant  Attorney  General  for  that 
county,  and  a  dealer  In  ice.  The  defendant 
rested  upon  the  testimony  of  the  state.  In 
substance  it  was  shown  that:  Tiie  place  al- 
leged to  be  a  nuisance  was  a  two-story  brick 
business  building  in  the  city  of  lola.  It  was 
25  feet  wide  at  the  sidewalk,  and  extended 
back  100  feet.  The  first  floor  was  divided 
into  three  rooms  by  thin  board  partitions. 
The  front  room  contained  a  counter,  shelving, 
and  other  fixtures  usually  found  in  a  small 
restaurant  and  cigar  store.  In  the  other 
rooms  were  Ice  chests  containing  bottled  beer 
packed  In  crushed  ice,  meat,  milk,  vegetables, 
and  other  eatables,  a  gas  cooking  stove,  tables, 
chairs,  about  13  full  cases  of  beer,  and  fur- 
niture and  fixtures.  July  14,  1906,  the  Assist- 
ant Attorney  General  for  Allen  county,  with 
the  sheriff,  went  to  this  building  for  the  pur- 
pose of  arresting  the  keeper  thereof,  and  to 
seize  whatever  liquors  and  other  property 
might  be  there.  The  warrant  under  which 
they  acted  was  Issued  against  John  Doe.  At 
that  time  the  building  was  locked,  but.  hear- 
ing considerable  noise  inside,  apparently  oc- 
casioned by  the  moving  of  furniture,  they  en- 
tered the  building  through  a  window.  Inside 
they  found  the  defendant,  Jim  Corn,  with  a 
colored  man,  and  a  boy  15  or  16  years  old. 
The  colored  man  was  carrying  cases  of  beer 
Ibto  the  cellar.  Jim  Com  did  nothing  while 
the  officers  were  there,  and  denied  being  the 
ow^er  of  the  property  taken ;  but,  in  view  of 
the  whole  situation,  the  sheriff  regarded  him 
as  the  keeper  of  the  place.  When  removing 
the  Ice  chests,  the  defendant  requested  that 
one  of  them  be  left  "to  keep  his  meats,  cook- 
ing materials,  and  such  stuff  in  there" ;  that 
otherwise  he  would  have  no  way  to  keep 
them.  On  one  of  the  shelves  behind  the  coun- 
ter in  the  front  room  some  bills  and  a  book 
of  accounts  were  found  and  taken,  whereupon 
the  defendant  said:  "You  are  not  going  to 
take  all  the  jwipers,  too,  are  you?"  The  bills 
were  made  In  the  name  of  "Titus  &  Com, 
Dr.,"  and  Indicated  the  purchase  by  them  of 
liquors  by  the  case,  in  pint  and  quart  bottles, 
from  "Pabst  &  Budweiser,"  "Schlitz,"  and 
"Blatz"  to  the  amount  of  $19.07  during  the 
months  of  June  and  July,  1906,  and  to  the 
amount  of  $73.36  in  June  and  July,  the  year 
not  being  stated.  The  admission  of  these  bills 
and  accounts  in  evidence  is  assigned  as  error. 
Nothing  was  shown  to  connect  the  defendant 
therewith  except  as  above  stated.  We  think 
this  evidence  was  admissible,  at  least  for  the 
punwsc  of  showing  the  kind  and  character  of 
the  business  conducted  at  that  place.  Bottles, 


kegs,  liquors,  or  anything  found  In  the  build- 
ing which  tends  to  give  character  thereto  is 
admissible  in  evidence  for  the  purjiose  of 
showing  whether  the  place  Is  a  public  nui- 
sance or  not  We  find  no  error,  therefore, 
in  the  ruling  of  the  court  permitting  this 
evidence  to  go  to  the  jury. 

We  also  think  the  testimony  sufficient  to 
justify  the  verdict.  The  defendant  was  lock- 
ed in  the  building,  and  was  apparently  la 
charge  and  possession  of  the  property  and 
business.  That  this  place  was  a  common 
joint  run  behind  the  ordinary  mask  of  a  pre- 
tended lunch  counter  and  cigar  stand,  can 
hardly  be  doubted.  Defendant  kept  his  pro- 
visions and  cooking  materials  in  an  Ice  chest 
where  more  than  a  full  case  of  bottled  beer 
was  packed  in  crushed  ice.  Evidently  be  was 
either  the  proprietor  or  a  person  who  was 
actively  aiding  and  assisting  another  in  main- 
taining a  nuisance.  In  either  case,  he  was 
guilty  of  the  offense  charged.  No  other  rea- 
sonable conclusion  can  be  drawn  from  the 
facts  and  circumstances  shown.  He  was 
properly  convicted. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(78  Kan  4») 
STATE  V.  McKINNEY. 
(Supreme  Court  of  Kansas.     Oct  5,  1907.) 

1.  Criminai,  Law— Former  Acqutttai.. 

Where  the  court  sustains  defendant's  ob- 
jection to  proceeding  further  with  a  criminal 
trial  in  which  testimony  had  i)cen  taken  because 
of  the  failure  of  the  court  to  admonish  the 
jury  before  a  separation  and  discharges  the 
jury,  snch  discharge  will  be  deemed  to  be  made 
with  the  defendant's  consent  and  will  not  oper- 
ate as  an  acquittal  nor  bar  a  further  prosecu- 
tion. 

[Ed.  Note.— For  cases  in  noint  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  33o.] 

2.  Larceny— Possession    of    Stoles    Pbop- 

EBTT. 

The  possession  of  property  recently  stolen 
does  not  warrant  the  inference  that  the  person 
in  whose  possession  such  property  is  found  is 
guilty  of  larceny.  It  is  the  unexplained  posses- 
sion which  constitutes  prima  facie  evidence  of 
the  offense. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Larceny,  S§  170-178.] 

3.  Same— EvioENCE. 

The  evidence  examined,  and  held  to  be  in- 
sufficient to  sustain  a  conviction. 

[Ed.  Note. — For  cases  in  point,  sec  Cent.  Dig. 
vol.  32,  Larceny,  $$  149-178.] 

Johnston,  C.  J.,  and  Mason  and  Burch,  JJ., 

dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Finney  Coun- 
ty;  Wm.  Enston  Hutchison,  Judge. 

G.  II.  McKInney  was  convicted  of  larceny, 
and  appeals.    Reversed. 

Miller  &  Foster,  for  appellant  F.  S.  Jack- 
son, Atty.  Gen.,  and  Albert  Hoskinson,  for 
the  State. 

JOHNSTON,  C.  J.  This  Is  an  appeal  from 
the  conviction  of  O.  H.  McKinney  for  the 


Digitized  by 


Google 


Kan.) 


STATE  T.  MoEINNET 


1069 


larceny  of  a  mnlfc  He  was  bnniKlit  to  trial 
before  the  conrt  and  Jnij  on  Jane  li,  1900, 
and  when  the  testimony  iraa  oondnded  at 
11:30  o'clock  in  the  forenoon  the  conrt  ad- 
Jonmed  nntll  1  :S0  in  the  afternoon,  bnt  over- 
looked the  doty  of  admonishing  the  Jnry  aa 
to  their  conduct  daring  adjonmment  When 
the  court  reconvened  the  defendant  «>h]ected 
''to  any  further  proceedings  in  this  case  for 
the  reason  that  at  the  adjoonunent  by  this 
court  at  11 :30  this  day  the  court  failed  to  ad- 
monish the  Jury  as  required  by  the  statute 
in  such  case  made  and  provided."  The  court 
sustained  the  defendant's  objection  and  dl»- 
cbarged  the  Jury  because  of  mistrial.  The 
case  was  then  set  down  for  trial  on  June  19, 
1906,  when  the  defendant  raised  the  question 
of  former  Jeopardy  because  of  the  first  pro- 
ceedings, but  It  was  decided  against  him,  and 
upon  a  trial  of  the  merits  there  was  a  ver- 
dict of  guilty.  He  insists  on  this  appeal  that 
when  the  Jury  were  impaneled  and  testimony 
taken  Jeopardy  attached,  that  no  necessity 
for  the  discharge  of  the  Jury  was  shown,  and 
that  the  discharge  of  the  Jury  operates  as  an 
acquittal. 

It  is  true  that  tlie  discharge  ot  a  Jury  aft- 
er the  trial  has  begun  without  an  overruling 
necessity  or  without  the  consent  of  the  de- 
fendant win  ordinarily  operate  as  a  bar  to 
further  prosecution.  Here,  however,  there 
was  consent,  or  the  equivalent  of  consent,  by 
the  defendant,  and  it  Is  well  settled  that  If  a 
Jury  Is  discharged  at  the  instance  of  the  de- 
fendant himself  be  cannot  set  up  that  fact 
as  a  bar  to  a  subsequent  prosecution.  It  is 
argued  by  defendant  that  he  only  Interposed 
an  objection  and  did  not  express  any  consent 
or  Intend  to  waive  any  of  bis  rights.  He  ob- 
jected, however,  to  proceeding  further  In  the 
case  because  of  a  dlsqualiflcation  of  that 
Jury.  The  discharge  of  the  Jury  was  the  nec- 
essary result  of  sustaining  his  objection,  and 
he  has  no  right  to  complain  that  the  court 
took  the  action  which  he  invited.  In  a  sim- 
ilar case  in  Ohio,  a  question  arose  as  to  the 
qualification  of  a  Juror  after  the  beginning  of 
the  trial,  and  the  defendant  objected  to  pro- 
ceeding further  before  that  Jury,  specifically 
stating  that  be  did  not  Intend  to  waive  any 
of  his  rights,  but  it  was  held  that  "the  dis- 
cbarge of  the  Jury  first  Impaneled  was  the 
necessary  result  of  sustaining  the  objection 
interposed  by  the  defendant  himself  and  so 
did  not  take  place  without  his  consent,  but 
was  an  act  done  at  his  own  instance  and 
would  not  therefore  operate  as  an  acquittal 
nor  bar  a  further  proceeding."  Stewart  v. 
State,  IS  Ohio  St  155.  In  People  v.  Gard- 
ner, 62  Mich.  SOT,  29  N.  W.  19,  a  defendant 
objected  to  a'  Jury  before  whom  he  stood  in 
Jeopardy  and  coupled  with  the  objection  a 
statement  that  he  did  not  Intend  to  waive 
any  of  his  rights.  Whoi  the  Jury  was  dis- 
charged, at  his  Instance,  he  claimed  that  the 
discharge  operated  as  an  acquittal,  but  the 
court  ruled  that  bis  action  amounted  to  con- 
sent, saying  that:   "There  were  but  two  pos- 


sible courses  tor  the  conrt  to  pursue  at  tbe 
time  the  objection  was  made  by  the  respond- 
ent; one  was  to  go  on  against  the  respond- 
ent's objection  and  try  the  case  before  the 
Juiy  then  impaneled,  and  the  other  was  to 
accede  to  the  objection  made  and  discbarge 
tbe  Jury.  The  discharge  of  the  Jury  under 
ttie  circumstances  of  the  case  must  be  deem- 
ed to  have  been  upon  the  request  of  the  re- 
spondent and  with  his  consent.  He  has  no 
right  to  complain  that  his  objection  was  sus- 
tained, and  the  discharge  of  the  Jury,  with 
his  consent  cannot  be  set  up  as  an  acquittal." 
See,  also,  Mercer  v.  McPherson,  70  Kan.  617, 
79  Pac.  118 ;  State  v.  Hlbbard  (Just  decided) 
92  Pac.  304 ;  Commonwealth  v.  Sholes,  13  Al- 
len (Masa)  564;  PelSer  T.  Oommon wealth, 
15  Pa.  468,  63  Am.  Dec  605;  Hughes  ▼. 
State,  35  Ala.  351 :  SUte  v.  Davis,  80  N.  a 
884;  State  T.  Coleman,  64  S.  O.  282,  32  S.  B. 
406;  Azda  V.  State,  28  T«X.  App.  198,  12  & 
W.  599;  Commonwealth  v.  Cook,  6  Sag.  A 
B.  (Pa.)  677, 9  Am.  Dec.  466 ;  Bex  ▼.  Stokes, 
6  O.  ft  P.  161;  and  Klnkwk's  Case,  Foster 
16. 

It  Is  next  argued  that  the  evidence  does 
not  support  tbe  convicti(».  It  seems  that 
the  testimony  ofTered  In  behalf  of  the  state  is 
singularly  meager,  less.  It  appears,  than  was 
produced  on  the  first  hearing.  There  was 
little.  If  any,  testimony  connecting  the  de- 
fendant with  the  offense  than  his  possession 
of  the  animal  soon  after  it  was  stolen.  It 
was  shown  that  the  mules  had  been  kept  in 
a-  pasture  in  Finney  county.  Mr.  Williams, 
the  owner,  saw  them  in  the  pasture  April  8, 
1906,  and  when  he  visited  tbe  pasture  again 
on  April  11,  1906,  he  observed  that  they  had 
been  taken  out  On  April  12,  1906,  tbe  mule 
was  la  the  possession  of  the  defendant  in 
Sherman  county,  more  than  100  miles  from 
the  pasture.  The  animal  was  not  found  by 
Williams  until  April  20,  1906,  and  then  was 
in  the  possession  of  a  man  named  Stevens  in 
Wallace  county.  There  was  no  attempt  to 
show  that  the  defendant  had  been  in  Finney 
county  or  liad  even  been  absent  from  bis 
home  at  the  time  of  the  larceny.  No  incrim- 
inating circumstances  were  shown,  unless 
they  are  to  be  found  in  his  statements  ex- 
plaining his  possession  of  the  mule.  Recent 
possession  alone  does  not  warrant  an  infer- 
ence of  guilt  It  is  the  unexplained  posses- 
sion which  constitutes  prima  fade  evidence 
of  a  larceny,  and  here  there  was  an  explana- 
tion, which,  read  from  the  record,  appears 
to  be  consistent  with  honesty.  Tbe  presumi>- 
tion  of  guilt  arising  from  the  recent  i>osses- 
sion  of  the  stolen  property  by  the  defendant 
is  weakened  to  some  extent  by  the  lapse  of 
time,  as  it  appears  that  four  days  elapsed 
after  the  mule  was  last  seen  In  the  pasture 
before  it  was  shown  to  l>e  in  tbe  possession 
of  the  defendant  Just  when  it  was  taken 
from  the  pasture  does  not  appear  from  tbe 
testimony.  Iiooklng  at  tbe  testimony  of  the 
defendant  explaining  how  he  came  into  po^ 
session  of  ths  mule,   and  measuring  it  as 
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teBtimony  la  ordinarily  measured,  we  cannot 
say  that  the  recent  possegslon  of  the  stolen 
property  was  unexplained,  nor  that  the  scant 
testimony  offered  In  behalf  of  the  state  Is 
Bufflcient  to  uphold  a  verdict 

The  Terdict  -will  therefore  he  reversed,  and 
a  new  trial  awarded. 

SMITH,  PORTER,  GRAVES,  and  BEN- 
BON,  JJ.,  concur.    BDRCH,  J.,  dissents, 

JOHNSTON,  O.  J.  (dissenting).  I  am  un- 
able to  concur  In  the  conclusion  that  the  tes- 
timony is  Insufllclent  to  support  the  verdict 
of  the  Jury  and  the  Judgment  of  the  trial 
court.  The  conviction.  It  is  true,  rests  main- 
ly upon  the  recent  possession  of  the  animal 
by  the  defendant,  but  there  Is  coupled  with 
It  the  Inferences  to  be  drawn  from  the  expla- 
nations made  by  the  defendant  with  refer- 
ence to  bis  possession  of  the  mule.  He  stat- 
ed to  Williams  and  testified  at  the  trial  that 
be  purchased  the  mule  by  lamp  light,  at 
8 :30  o'clock  In  the  evening  of  April  12,  1906, 
from  a  stranger.  He  described  the  appear, 
ance  of  this  man,  but  testified  that  he  did 
not  asit  him  where  be  came  from,  or  where 
fae  was  going.  Neither  did  he  ask  him  any 
questions  as  to  where  he  obtained  the  mule. 
He  made  the  further  statement  that  the  stran- 
ger prepared  a  formal  bill  of  sale,  signing 
and  delivering  It  to  the  defendant.  Then 
there  was  the  additional  circumstance  of  the 
sale  of  the  mule  within  three  or  four  days 
after  he  acquired  it  But  if  It  could  be  said 
that  the  only  matter  for  the  Jury  to  consider 
was  the  unexplained  recent  possession  of  the 
stolen  property,  the  verdict  cannot  well  be 
overturned.  It  has  frequently  been  decided 
that  the  unexplained  iMssesslon  of  property 
found  to  have  been  recently  stolen  is  evidence 
from  which  a  Jury  may  Infer  that  the  person 
in  whose  possession  such  property  Is  found  is 
guilty  of  larceny.  State  v.  Cassady,  12  Kan. 
6S0 ;  State  v.  Ingram,  16  Kan.  14 ;  State  v. 
Henry,  24  Kan.  457;  State  v.  Hoffman,  53 
Kan.  700,  37  Pac.  138. 

Here  the  possession  was  recent,  only  four 
days  after  the  mule  was  last  seen  In  the  pas- 
ture by  Williams  and  within  a  day  of  the 
time  that  he  missed  it  This  much  without 
explanation  made  a  prima  fade  case  from 
which  the  defendant's  guilt  might  be  infer- 
red. Explanations  were  made  by  the  defend- 
ant, but  evidently  the  jury  did  not  credit 
them.  How  much  credence  should  be  given 
to  his  statements  was  for  the  Jury  to  decide. 
They  were  not  compelled  to  accept  his  state- 
ments as  true,  and  his  appearance  and  man- 
ner in  testifying  may  have  been  such  as  to 
have  led  them  to  the  belief  that  his  explana- 
tions were  untrue.  It  would  be  an  Invasion 
of  the  province  of  the  jury  to  hold  that  the 
prima  facie  case,  established  by  the  state, 
had  been  overcome  by  the  defendant's  testi- 
mony which  the  jury  must  have  found  was 
unworthy  of  belief.  The  jury  were  proper- 
ly Instructed  upon  the  rule  of  recent  posses- 


sion of  stolen  property  and  were  Informed 
that  a  conviction  could  not  rest  upon  the  re- 
cent imssesslon  of  stolen  property  unless  It 
was  unexplained.  The  verdict  which  was 
approved  by  the  court,  means  that  the  de- 
fendant failed  In  his  explanation.  His  claim 
that  the  mule  was  purchased  by  lamp  light 
from  a  stranger  with  so  little  Inquiry  or  in- 
formation as  to  his  coming  or  going,  or  how 
the  mule  had  been  obtained,  as  well  as  the 
early  sale  to  another  may  have  seemed  pecul- 
lar  to  the  jury  and  In  some  measure  led 
them  to  discredit  his  explanation.  It  may  be 
admitted  that  the  verdict  wonid  have  been 
more  satisfactory  if  there  had  been  more  di- 
rect and  ijositive  testimony  of  the  larceny, 
but  that  which  was  offered  seems  to  have 
been  snfflcient  to  satisfy  the  understanding 
and  consciences  of  the  jury  that  the  defend- 
ant was  guilty,  and  since  It  had  a  better  op- 
portunity to  determine  the  truth  than  this 
court  has  I  think  that  the  verdict  should  not 
be  overtlirown. 

MASON,  X,  Joins  in  this  dissent 


(7«  Kan.  S98) 
riRB  ASS'N  OF  PHILADELPHIA  v.  TAY- 
LOR. 
(Supreme  Court  of  Kansas.    Oct  5.  1907.) 

1.  INSUBANOB— POMCT— CoNSTBUCnON. 

A  policy  of  insurance,  being  an  instrument 

Srepared  by  the  insurer,  sliould,  in  case  of 
oubt  as  to  its  provisions,  be  strictly  construed 
against  the  insurer  and  liberally  in  favor  of 
the  insured.  The  object  of  the  contract  Iwing 
for  indemnity  against  loss,  it  will  be  so  con- 
strued, in  case  of  doubt,  as  to  support  rather 
than  defeat  the  indemnity;  as,  however,  in  con- 
tracts jointly  prepared  by  the  parties  thereto.  If 
the  terms  of  a  policy  are  clear  and  unambigu- 
ous, they  will  be  taken  in  their  plain  and  ordi- 
nary sense  and  no  construction  is  necessary. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  {{  292,  294,  295.] 

2.  Same— Construction  bt  Pasties. 

If  the  parties  to  an  ambiguous  contract 
have  subsequently  acted  upon  it  in  such  manner 
as  to  indicate  their  mutual  intent  therein  or 
understanding  thereof,  a  court,  in  construing 
such  contract,  should  as  a  rule  adopt  the  con- 
struction indicated  by  such  action. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  |  315.] 

3.  Same— Loss— Adjustment  bt  Aqbnt. 

When  property  upon  which  there  is  in- 
surance is  destroyed  by  fire,  and  the  insured  in- 
forms the  insurer  thereof,  and  soon  thereafter 
a  person  appears  at  the  scene  of  the  fire  and 
adjusts  and  pays  the  loss  and  takes  from  the 
insured  a  receipt  for  the  payment,  in  the  name 
of  the  insurer,  it  will  be  presumed  that  such 
person  is  the  agent  of  the  insurer,  and  that  the 
insurer  bad  notice  aad  knowledge  of  such  facts 
as  came  to  the  notice  and  knowledge  of  such 
agent  affecting  the  busines  so  done  by  the  agent 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  {  1412.] 

(Syllabus  by  the  Court.) 

Error  to  District  Court,  Morris  County; 
O.  L.  Moore,  Judge. 

Action  by  S.  E.  Taylor  against  the  Fire 
Association  of  Philadelphia.    Judgment  for 
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plaintiff,   and  defendant  brings   error.     Af> 
flrmeU. 

The  policy  sued  on  in  this  case  In  consid- 
eration of  $6  was  issued  for  a  term  of  tbree 
years,  first  insuring  $GUO  upon  plaintiff's 
dwelling  house  "situated  on  lot  fourteen  In 
bloclE  one,  village  of  Helmick,  Kansas."  The 
Insurance  began  April  1,  1903.  For  a  further 
conslderatlcxi  of  $7  other  insurance  ($700) 
was  provided  for  the  same  term.  When  the 
additional  $700  was  arranged,  instead  of  pre> 
paring  a  new  policy,  a  form  or  printed  slip 
was  attached  to  the  policy  of  April  Ist,  em- 
bodying the  additional  Items  Insured  togeth- 
er with  the  dwelling.  This  form  thereafter 
with  the  printed  policy  constituted  the  Insur- 
ance contract  held  by  plaintiff.  So  far  as  if 
material  to  the  questions  now  Inyolved,  the 
policy  abridged  then  read  as  follows: 

"Tbe  Fire  Association  of  Philadelphia,  In 
consideration  of  the  stipulations  herein  nam- 
ed and  of  $6.00  (and  $7.00)  does  insure  S.  E. 
Taylor  for  a  term  of  three  years  from  the 
first  day  of  April,  1903,  at  noon,  against  all 
direct  loss  or  damage  by  fire,  except  as  here- 
inafter provided.  To  an  amount  not  exceed- 
ing $000  (and  $700)  to  the  following  described 
property,  while  located  and  contained  as  de- 
scribed herein  and  not  elsewhere,  to  wit: 

$600.00        On  his dwplling  bouRe 

situate  on  lot  14.  in  bioclc  1,  village 

of  Helmick.  Kanms. 
$100.00        On   household  furniture  while  con- 
tained therein. 

$  Nothing    On   

$  75.00        On  frame,  board-roof  bam,  situated 

on  lots  12  and  13,  block  1. 
$450.00        On  horses. 
$  7.">.00        On  vehicles,  robes,   horse  and  oar- 

riase  equipments  and  garden  tools 

and  harnesses. 
$  Nothing    On  hay,  grain,  and  feed ;  all  only 

while  contained  in  above  described 

bam    

To    be    attached     to     Policy    No. 

2C~riSli  of  the  Fire  Association  of 

Philadelphia. 

'It  property  covered  by  this  policy  is  so 
endangereii  by  flre  as  to  require  removal  to 
a  place  of  safety,  and  is  so  removed,  that 
part  of  this  policy  in  excess  of  its  proportion 
of  any  loss  and  of  the  value  of  property  re- 
maining in  the  original  location,  shall,  for  the 
ensuing  five  days  only,  cover  the  property  sc 
removed  in  the  new  location;  if  removed  tc 
more  than  one  location,  snch  excess  of  this 
policy  shall  cover  therein  for  such  five  days 
in  tbe  proportion  that  the  value  In  any  one 
such  new  location  bears  to  the  value  in  all 
such  new  locations." 

August  5.  1004,  a  fire  damaged  part  of  the 
property  Insured.  Settlement  was  made,  and 
plaintiff  appears  to  have  given  a  receipt  and 
attached  to  it  the  policy,  which  reads  as  fol- 
lows: "$84..-.0  Helmick,  Kan.,  Aug.  24,  1004. 
Received  of  Fire  Association  of  Phil.,  Pa., 
through  agent  at ,  the  sum  of  eighty- 
four  fjO-lOO  dollars,  it  being  In  full  payment 
and  compromise  settlement  of  all  claims  and 
demands  for  loss  and  damage  by  fire,  which 
occurred  on  the  5th  day  of  August,  1904,  as 


set  forth  In  accompanying  proof  of  loss,  un- 
der  policy  No.  267686,  Issued  at  the  Council 
Grove,  Ks.,  agency  of  said  company,  and  in 
consideration  of  said  payment,  the  sum  insur- 
ed Is  reduced  In  that  amount  leaving  the  sum 
of  third  Item  cancelled.  Fifth  item  reduced 
$9.50  only,  now  in  force  under  said  policy  cov- 
ering proportionately  and  in  the  same  man- 
ner on  the  various  items  named  therein,  and 
the  amount  of  loss  thereon  bears  respectively 
thereto.  S.  E.  Taylor,  Assured."  The  fire 
of  August  5th  destroyed  the  bam  described 
In  the  policy  and  insured  under  its  third  item. 
The  horses  described  In  Item  4  were  not 
burned,  and  after  said  bam  had  been  destroy- 
ed, plaintiff  moved  them  to  another  bam  on 
land  he  owned,  but  not  on  either  of  the  lots 
described  in  the  policy,  but  across  a  public 
street  or  road  and  the  right  of  way  of  the 
Missouri  Pacific  Bailway  therefrom.  Janu- 
ary 15,  1905,  this  other  barn,  so  located  on 
other  land,  and  situated  on  the  opposite  side 
of  a  street  and  railroad  right  of  way  from 
the  first,  was  burned,  and  with  it  several 
horses.  Plaintiff  made  claim  for  the  loss  of 
these  as  property  insured  under  the  policy  de- 
scribed, and  Instituted  suit  therefor  and  ob- 
tained Judgment  for  $450,  with  Interest  and 
costs. 

Fyke  &  Snider,  for  plaintiff  in  error.  Nich- 
olson &  Pirtle,  for  defendant  in  error. 

SMITH,  J.  (after  stating  the  facts  as 
above).  It  Is  agreed  in  the  briefs  of  the  par- 
ties that  the  only  question  for  our  determina- 
tion is  whether  tbe  horses  burned  were  cov- 
ered by  the  policy  of  insurance  in  the  loca- 
tion where  they  were  burned,  or  whether  the 
contract  limited  the  liability  of  the  associa- 
tion for  loss  by  flre  on  this  property  while  the 
horses  were  contained  in  the  bam  descriljed 
in  the  policy,  and  were  not  elsewhere.  The 
only  evidence  set  forth  In  the  record  la  the 
following  stipulation:  "It  Is  stipulated  and 
agreed  In  this  case  that  the  following  are  the 
facts  in  the  case:  It  is  agreed  by  the  parties 
hereto  that  the  horses  that  were  burned  were 
of  the  value  of  $450:  that  at  the  time  the 
horses  were  burned  they  were  In  t  bam  on 
the  opposite  side  of  the  street,  or  road,  and 
not  on  eitiier  one  of  the  lots  described  In  the 
policy,  but  ou  the  premises  belonging  to  the 
plaintiff;  that  the  right  of  way  of  the  Mis- 
souri Pacific  Railroad  is  between  the  lots 
described  in  the  policy  and  the  place  where 
the  barn  was  located  when  the  horses  were 
burned,  but  that  the  property  where  the 
horses  were  burned  was  the  property  of  the 
plaintiff.  It  is  further  agreed  that,  when  the 
bam  upon  the  premises  described  in  the  pol- 
icy was  burned,  the  plaintiff  will  testify  the 
adjuster  appeared  upon  the  ground  and  ad- 
Ju»te<l  the  loss  of  the  bam  and  other  property 
coutaiucil  in  the  barn,  and  that  at  the  time 
he  so  adjusted  the  loss  of  this  property  be 
inquired  where  tbe  horses  were  that  were  In- 
cluded in  the  policy,  and  was  told  that  they 
were  across  the  road  and  right  of  way  of 
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the  railroad  company,  tn  the  bam  on  the 
other  side,  and  that  he  took  a  receipt  from 
the  plaintiff  for  the  money  paid  for  the  loss 
on  the  bam  destroyed,  and  the  property  there- 
in contained,  and  did  not  offer  or  tender  to 
the  plaintiff  the  premium  or  any  portion  of 
It"  The  stipulation  should  be.  and,  of 
course,  was,  regarded  as  If  the  plaintiff  below 
had  been  placed  upon  the  witness  stand, 
and  had  testified  to  the  facts  therein  cited, 
and,  there  being  no  contradictory  evidence, 
the  recitals  were  accepted  as  true.  There  Is 
also  an  Implication  from  the  language  used 
that  the  stipulation  embraced  all  the  contro- 
verted facts.  If  so,  the  plaintiff's  ownership 
of  the  horses  burned  should  be  accepted  as 
alleged.  The  reply  brief  of  the  assoclatloa 
seems  to  acquiesce  in  the  statement  In  the 
answer  brief  that  nothing  is  In  Issue  but  the 
construction  of  the  contract,  and  we  will  so 
regard  It  as  the  court  below  evidently  did. 
Otherwise  this  material  allegation  Is  entire- 
ly unsupported  by  evidence,  and  the  judgment 
must  be  reversed.  Surely  neither  the  learn- 
ed court  nor  the  counsel  could  have  consid- 
ered this  allegation  In  Issue.  The  very  object 
of  the  stipulation  seems  to  have  mutually 
been  to  strip  the  case  of  all  other  controver- 
sies except  this:  Were  the  horses  which  were 
burned  covered  by  the  Insurance  policy  In 
question  at  the  time  and  place  they  were  de- 
stroyed? 

In  the  absence  of  fraud  and  duress,  parties 
competent  to  contract  may  make  any  con- 
tract for  a  lawful  purpose  which  they  may 
agree  upon,  and.  If  the  terms  used  In  the 
making  thereof  are  unambiguous,  there  Is 
nothing  for  the  courts  to  do,  In  the  enforce- 
ment thereof,  but  to  give  effect  to  the  plain 
recital.  Neither  party  will  be  heard.  In  such 
case,  to  say  that  his  understanding  of  the 
contract  on  his  meaning  thereby  was  other 
than  the  language  used  Indicates.  Where, 
however,  the  language  used  Is  susceptible  of 
two  or  more  meanings,  It  devolves  upon  the 
court  to  ascertain,  by  considering  the  situa- 
tion of  the  parties,  the  purpose  to  be  accom- 
plished by  the  contract  and  all  the  surround- 
ing circumstances  what  the  actual  Intent  of 
the  parties  was,  and  to  give  It  effect  If  the 
parties  acted  upon  a  contract  ambiguous  In 
any  way,  and  such  action  indicates  their 
mutual  understanding  as  to  its  ambiguous 
provisions,  the  courts  will  usually  adopt  such 
interpretation  as  most  likely  to  accord  with 
the  original  Intent.  The  contention  of  the 
association  Is  that  the  horses  were  Insured 
only  while  they  remained  in  the  bam  located 
as  descrilKHl  In  the  Insurance  policy.  On  the 
other  hand,  Taylor  contends  that  the  horses 
were  Insured  wherever  they  might  be,  or, 
at  least,  were  Insured  while  In  the  bam 
where  they  were  when  destroyed.  It  cannot 
be  said  that  the  policy  is  unambiguous.  In 
the  statement  of  facts  the  printed  slip  for  the 
Items  Insured  which  was  attached  to  the  or- 
iginal policy  Is  reproduced  as  near  as  may 
be.     The  first  Item  Insured  la  the  dwelling 


house.  The  second  Item  Is  furniture,  etc., 
"while  contained  therein."    The  third  Item  la 

full  Is:    "$Xothlng  on  ."    The  fourth 

Item  Is  the  bam,  describing  material  of  same 
and  location.  The  fifth  item  is  $450  on 
horses,  without  specifying  where  kept  or  to 
be  kept  The  sixth  Item  is  $75  on  vehicles, 
etc.,  without  location.  The  seventh  item  is 
In  full:  "$Xotliing  on  hay,  grain  and  feed;  all 
while  contained  In  above  described  bam." 
Each  item  constituted  a  full  sentence,  and 
is  punctuated  as  indicated.  The  question  Is 
whether  the  last  clause  of  the  seventh  Item 
clearly  modifies  the  two  preceding  Items. 
That  the  association  so  intended  is  probably 
true.  Is  It  so  clear  that  he  who  runs  may 
read  or  that  the  Insured  reading  the  Item 
"$450  on  horses"  must  be  held  to  drop  down 
two  Items  below  to  an  item  which  insures 
nothing,  and  on  its  face  has  no  reference  to 
horses,  to  find  a  qualification  upon  the  in- 
surance on  his  horses?  The  form  for  the 
seventh  item  was  prepared  for  a  risk  to  be 
assumed  on  hay,  grain,  and  feed  and  the 
qualifying  clause  may  limit  the  place  where 
these  products  are  to  be  kept  or  as  contended 
it  may  Include  the  two  preceding  Items.  It 
Is  then  ambiguous.  The  general  rule  seems 
to  be  that  a  policy  of  Insurance,  being  an 
Instrament  prepared  by  the  Insurer,  should 
In  case  of  doubt  be  construed  strictly  against 
the  Insurer  who  prepares  it  and  liberally  in 
favor  of  the  insured,  even  though  the  Intent 
of  the  company  may  be  otherwise.  The  ob- 
ject of  the  contract  being  to  afford  indem- 
nity, it  will  be  so  constraed.  In  case  of  doubt, 
as  to  support  rather  than  defeat  the  Indem- 
nity provided  for.  If  there  is  any  doubt  or 
uncertainty  under  the  terms  of  the  policy  as 
to  the  Intent  of  the  parties.  It  Is  to  be  re- 
solved m  favor  of  the  Insured,  or,  If  a  policy 
Is  susceptible  of  two  constructions,  that  con- 
struction is  to  be  adopted  which  is  favorable 
to  the  insured.  See  19  Cyc.  656,  and  authori- 
ties there  cited;  also  Chandler  v.  Insurance 
Co.,  21  Minn,  85,  18  Am.  Rep.  385. 

Much  has  also  been  said  in  regard  to  the 
nature  of  the  property  insured,  whether  ani- 
mate or  inanimate,  and  as  to  the  contem- 
plated use  thereof.  In  determining  whether 
the  parties  to  the  Insurance  contract  con- 
templated that  the  property  should  only  be 
Insured  while  it  remained  in  the  place  re- 
ferred to  in  the  policy;  but  the  qualifying 
clause  in  this  policy.  If  It  applies  to  the  In- 
surance upon  the  horses  at  all,  restricts  the 
Insurance  upon  them  to  the  time  "only  while 
contained  In  above  described  bam."  Rather 
than  upon  any  general  rule  of  construction, 
we  prefer  to  arrive  at  the  intent  of  the 
parties  b.v  their  own  Interpretation  of  the  pol- 
icy as  shown  by  their  actions.  The  policy 
was  issued  in  April,  1903.  In  August  1904, 
a  fire  occurred  which  entirely  destroyed  the 
bam,  and  only  while  the  horses  were  within 
It  were  they  insured,  according  to  the  claim 
of  the  association.  Nineteen  days  after  tbia 
fire,  and  14  days  after  the  5  days'  extension 
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of  Instirance,  In  case  of  necessary  removal 
occasioned  by  Are.  the  association  paid  the 
Indemnity  for  the  loss  of  the  barn  and  for  a 
partial  loss  on  the  fifth  item,  and  took  a  re- 
ceipt from  the  Insured  which  expressly  rec- 
ognised the  fifth  item  as  reduced  by  the  pay- 
ment as  still  In  force,  and  by  necessary  im- 
plication recognized  all  the  other  Items,  in- 
cluding the  one  on  the  horses,  as  in  full  force. 
The  barn  where  the  horses  were  afterwards 
burned  was  then  imlnted  out  as  the  place 
where  they  were  then  kept,  and  the  associa- 
tion did  not  then  offer  to  return  any  un- 
earned preminm  nor  did  Taylor  demand  the 
same.  They  each  treated  the  policy  as  In 
force  on  the  dwelling  and  contents  there- 
in Insured  and  on  the  horses  and  on  the 
vehicles,  etc.,  as  reduced  by  the  payment  of 
the  partial  los&  It  cannot  be  assumed  that 
at  the  time  of  this  adjustment  Taylor  in- 
tended to  donate  the  unearned  premium  for 
nearly  20  months  on  $450  insurance;  neither 
that  the  association  Intended  to  keep  the  un- 
earned premium  without  any  consideration 
therefor.  It  Is  more  in  accord  with  business 
dealings  to  presume  that  both  parties  In- 
tended to  maintain  the  Insurance  on  the 
horses  as  well  as  on  vehicles,  which  was 
specified  In  the  receipt,  although  the  barn 
was  not  In  existence,  and  hence  could  contain 
neither  of  these  items.  The  latter  was  evi- 
dently the  conclusion  of  the  court  below. 

But  it  Is  said  no  authority  is  shown  In  the 
person  called  the  adjuster  to  represent  tBe 
association.  After  a  loss  by  flre  has  occurred 
to  insured  property,  and  the  insurer  has  been 
notified  thereof,  and  soon  thereafter  a  man 
appears  npon  the  scene  of  the  flre  and  ad- 
Justs  the  loss  and  pays  the  Indemnity,  and 
takes  a  receipt  therefor  in  the  name  of  the 
insurer,  it  will  be  presumed  that  he  acts  as 
the  agent  of  the  insurer  in  transacting  such 
business,  and  it  will  further  be  presumed  that 
the  principal  is  Informed  and  knows  of  all 
such  facts  as  the  agent  is  informed  of  and 
knows  affecting  such  business.  This  is  not 
regarded  as  a  waiver  of  any  condition  of  the 
policy  or  as  the  making  of  any  new  contract, 
but  as  a  mutual  Interpretation  by  the  parties 
thereto  of  the  meaning  of  the  original  am- 
biguous and  uncertain  contract;  which  mean- 
ing the  court  lielow  properly  adopted. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


(76Kan.  4in 

STATE  V.  POUTER  et  al. 

(Supreme  Court  of  Kansaii.     Oct.  5,  1907.) 

1.  Intoxicating    Liquobs  —  Maintaining 
Nuisance— I.NJ0NOTION— Contempt. 

A  decree  of  a  district  court,  which  is  of 
record  in  the  office  of  the  clerk  of  said  court 
in  the  county  where  rendered,  and  which  enjoins 
the  defendants  in  the  action  and  ail  other  per- 
sons whomsoever  from  keeping  or  maintaining 
a  nuisance,  as  defined  hy  the  prohibitory  liquor 
law  of  the  state,  in  a  certain  building  upon 
certain  descril)ed  real  estate  in  said  county,  is 
a  restriction,  in  the  nature  of  an  incumbrance, 
81P.-6S 


upon  the  use  of  snch  building  of  which  all 
subsequent  owners,  tenants,  or  occupants  there- 
of must  take  notice  at  their  peril. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  J  414.] 

2.  Same— Knowledge  of  Obdeb. 

In  the  prosecution  of  a  subsequent  tenant 
or  occupant  of  such  building  for  contempt,  in 
the  vioiktion  of  such  decree,  no  actual  knowl- 
edge or  notice  of  such  order  of  the  court  is  req- 
uisite to  conviction. 

[Ed.  Note. — For  ca.ses  in  point,  see  Cent.  Dig. 
vol.  20,  Intoxicating  Liquors,  i  414.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Montgomery 
County ;   Ttaos.  J.  Flannelly,  Judge. 

Jack  Porter  and  John  Cummlugs  were 
charged  with  violation  of  an  injunction  re- 
straining the  maintenance  of  a  liquor  nui- 
sance, and  on  conviction  they  appeal.  Judg- 
ment Is  affirmed. 

On  December  16,  1904,  In  an  action  then 
pending  In  the  district  court  of  Montgomery 
county,  In  which  the  state  of  Kansas,  on  the 
relation  of  Anna  F.  Fruits,  was  plaintiff,  and 
John  Ilebrank,  Fay  Lovejoy,  Ed  Heckman, 
and  Harry  Robinson  were  defendants,  a  Judg- 
ment of  perpetual  Injunction  was  rendered 
enjoining  the  defendants,  "their  agents,  em> 
ployfs,  successors,  and  assigns  and  all  per- 
sons associating,  combining  and  conspiring 
with  them  and  all  persons  whomsoever"  from 
keeping  and  maintaining  a  nuisance  in  a  cer- 
tain brick  and  frame  building  on  lot  16,  blodc 
42,  in  the  city  of  Independence,  in  said  coun- 
ty and  state.  Thereafter,  on  July  21,  1906, 
the  county  attorney  of  Montgomery  county 
by  affidavit,  filed  in  said  action,  charged  John 
Hebrank  and  the  appellants  with  a  viola- 
tion of  the  injunction.  On  presentation  of 
this  affidavit  to  the  Judge  of  the  court,  the 
Judge  ordered  an  attachment  to  be  Issued  for 
the  arrest  of  the  persons  charged,  and  also 
ordered  the  county  attorney  to  file  a  formal 
accusation  against  them,  which  was  done. 
The  appellants  were  arrested  and  appeared 
with  their  attorney  before  the  Judge  at  cham- 
bers, and,  after  motion  to  quash  the  com- 
plaint had  been  overruled,  answered  thereto. 
A  hearing  was  had,  and  appellants  were  ad- 
Judged  guilty  of  contempt  of  the  order  of  In- 
junction and  to  pay  a  flue  of  $500  each  and 
to  be  confined  in  the  county  Jail  for  six 
mouths  and  to  pay  the  costs  of  the  proceed- 
ing, iiicludiug  the  sum  of  $100  as  a  fee  to  the 
county  attorney. 

T.  II.  Stanford,  for  appellants.  F.  S.  Jack- 
son, Atty.  Gen.,  Thos.  E.  Wagstaff,  and  J.  R. 
Charlton,  for  the  State. 

SMITH,  J.  (after  stating  the  facts  as 
above).  The  principal  contentious  of  the  ap- 
I)ellauts  have  been  decided  adversely  to  them 
in  this  court:  The  proceeding  to  piuiish  for 
a  violation  of  the  order  of  Injunction,  is  a 
part  of  the  Injunction  suit,  and  not  another 
iudependent  action.  State  v.  Thomas  (Kan.) 
80  I'ac.  499 ;  State  v.  Forner  (Kan.)  89  Pac. 
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674.  The  accusation  need  not  possess  the 
formalities  of  an  Indictment  or  information ; 
also,  the  court  will  take  judicial  notice  of 
the  order  of  injunction.  Id.  It  is  hardly  nec- 
essary to  say  that,  in  the  exercise  of  a  juris- 
diction conferred  upon  him  by  statute,  a 
Judge  at  chambers  will  take  judicial  notice  of 
all  the  facts  which  the  same  judge  in  ex- 
ercising the  same  jurisdiction,  sitting  as  a 
court,  would  take.  A  judge  at  chambers, 
then,  will  take  judicial  notice  of  his  foraier 
orders  made  when  he  sat  as  a  court.  The 
judge  has  not  the  general  jurisdiction  of  the 
court,  but  in  the  exercise  of  powers  expressly 
conferred  by  the  Constitution  or  statutes  of 
the  state  his  jurisdiction  is  as  ample  in  every- 
thing necessarily  Incident  to  the  exercise 
thereof  as  is  the  jurisdiction  of  the  court  in 
the  exercise  of  like  powers.  It  was  therefore 
unnecessary  to  formally  plead  or  to  prove 
the  issuance  of  the  order  of  injunction.  State 
T.  Thomas,  supra. 

It  is  contended  that,  as  the  appellants  were 
not  parties  to  the  injunction  action,  they 
could  not  be  convicted  of  a  violation  of  the 
order  therein,  unless  they  were  proven  to 
have  had  notice  or  actual  knowledge  thereof. 
The  appellants  were  jointly  charged  with 
John  Hebrank,  the  owner  of  the  building, 
and  who  was  a  party  to  the  injunction  ac- 
tion, with  a  violation  of  the  order  therein. 
And,  although  it  appears  Hebrank  was  not 
arrested  or  tried  for  the  contempt,  there  is 
probably  sufficient  circumstantial  evidence  to 
justify  a  finding  that  appellants  had  knowl- 
edge of  the  order  and  conspired  with  He- 
brank to  evade  and  violate  it.  Upon  what 
evidence  or  presumption  the  judge  based  his 
decision  we  are  not  advised  by  the  record. 
No  evidence  that  they  had  actual  knowledge 
of  the  order  was  necessary.  They  admit  they 
bad  possession  of  the  building  in  which,  but 
a  few  months  before,  the  owner,  his  code- 
fendants,  "and  all  other  persons  whomso- 
ever," were  enjoined  from  maintaining  just 
such  a  nuisance  as  they  were  maintaining. 
In  willfully  embarking  upon  an  unlawful 
business  they  might  well  be  presumed  to  have 
scanned  every  possible  source  of  danger  and 
to  have  not  overlooked  so  public  a  proceed- 
ing as  the  injunction  action.  It  is  more  prob- 
able they  thought  they  had  cunningly  evaded 
it  It  matters  not  The  proceedings  of  the 
courts  for  the  maintenance  of  order  and  the 
enforcement  of  law  are  not  thus  to  be  trifled 
with.  The  decree  of  Injunction  was  against 
the  defeudnnts  in  that  action  and  In  a  sense 
was  ad  rem  against  the  property,  or  rather 
against  a  certain  illegal  use  of  the  property. 
It  cut  ofT  peri)etually  the  use  of  the  prop- 
erty for  any  of  the  punwses  which  the  pro- 
hibitory liquor  law  of  this  state  denounces  as 
a  nuisance.  Thereafter  not  only  the  parties 
to  that  action,  but  all  persons  using  the  prop- 
erty for  any  of  such  unlawful  punioses,  do 
so  at  their  peril.  The  judgment  is  a  limita- 
tion upon  the  use  of  tlie  proi)erty  of  which  all 
•uttsequent  owners  or  occupants  must  take 


notice.  It  is  well  said,  in  Slivers  v.  Traverse. 
82  Iowa,  52.  47  X.  W.  888,  11  L.  R.  A.  804: 
"The  decree  was  against  plaintiff's  lessor, 
who  was  the  defendant  in  the  suit  It  af- 
fected bis  right  and  interest  In  the  proi)erty ; 
that  is,  it  limited  and  cut  off  his  power  to 
use  the  proi)erty  for  the  unlawful  keeping 
and  sale  of  intoxicating  liquors.  The  decree 
was  a  restriction  upon  the  use  of  the  property 
which  followed  it  as  a  burden,  and,  as  It 
were,  an  incumbrance.  Surely  tue  plaintiff, 
in  taking  the  property,  took  it  subject  to  this 
restriction  and  burden.  In  our  opinion,  these 
conclusions  are  based  upon  familiar  doctrines 
applicable  to  all  actions  and  proceedings  in 
the  courts.  If  the  rule  we  announce  be  not 
recognized,  the  attempt  to  enforce  Injunc- 
tions to  abate  nuisances  of  all  kinds  would 
be  vain.  The  defendant  perpetrating  the  nui- 
sance could  wholly  defeat  the  law  by  leas- 
ing or  transferring  the  property  to  one  who 
had  no  notice  thereof.  He  could  only  be  en- 
joined by  a  new  action,  and  when  so  enjoin- 
he  could  in  a  like  manner  transfer  the  prop- 
erty, and  so  on  indefinitely,  defeating  the  law, 
to  the  scandal  of  public  justice,  and  the  op- 
pression of  the  people." 

The  only  other  question  it  Is  deemed  neces- 
sary to  especially  notice  is  the  allowance  ot 
$100  as  attorney's  fees  for  the  county  attor- 
ney without  evidence  being  introduced  as  to 
the  value  of  the  services  rendered  by  the  at- 
torney. Where  attorney's  fees  are  allowed 
to  be  taxed  as  costs,  as  in  the  statute  under 
which  this  action  was  brought  it  would  seem 
the  better  practice  for  the  state  to  offer  evi- 
dence of  the  extent  and  value  of  the  services 
performed,  that  the  defendant  might  cross- 
examine  the  witnesses  and  offer  rebuttal  evi- 
dence. In  this  case,  however,  it  is  apparent 
that  the  judge  was  fully  conversant  with  the 
extent  of  the  services,  and  be  will  be  presum- 
ed to  know  the  value  thereof.  Noftzger  v. 
Moffett  et  al.,  03  Kan.  3o4,  65  Pac.  670 ;  Bent- 
ley  V.  Brown,  37  Kan.  14,  14  Pac.  434.  Evi- 
dence however,  was  offered  of  the  Judgment  of 
injunction  rendered  by  the  court  and  all  the 
papers  prepared  by  the  county  attorney  in 
the  subsequent  proceeding  for  contempt  were 
brought  to  the  attention  of  the  Judge  at  cham- 
bers by  the  application  for  the  attachment  of 
appellants,  the  motion  to  quash  the  accusa- 
tion, etc.  The  examination  of  the  witnesses 
and  all  the  details  of  the  trial  had  also  tran- 
spired before  the  judge.  The  papers  prepared 
by  the  county  attorney  were  the  affidavit  and 
application  for  the  attachment  and  the  ac- 
cusation upon  which  the  trial  was  had.  The 
sufficiency  of  each  of  these  documents  was 
challenged  by  appellants'  counsel  and  was 
defended  by  the  county  attorney.  The  at- 
tention of  the  judge  was  thereby  challenged 
to  these  matters,  as  it  must  also  have  been  to 
the  response  of  the  county  attorney  to  vari- 
ous otiier  motions  and  obje<'tion8  made  by  ap- 
pellants. It  also  api>ear8  from  the  record 
that  the  county  attorney  actively  represented 
the  state  in  the  introduction  of  all  the  evi- 
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dene?  and  tbe  examination  of  all  tbe  wlt- 
nessea  prodnced  on  tbe  trial.  Tbe  record 
Jnatlfles  tbe  statement  tbat  all  tbe  aervlcea 
rendered  by  tbe  connty  attorney  were  before 
tbe  judge  and  could  not  bave  escaped  bis  at- 
tention, and  tbe  Judge  1b  presumed  to  know 
tbe  value  thereof.  Noftzger  t.  Moffett,  supra. 
No  evidence  Is  requisite  of  facts  whlcb  tran- 
spire In  tbe  presence  of  tbe  tribunal.  In 
many  lawsuits  tbe  more  burdensome  part  of 
tbe  lawyer's  duties  are  discharged  out  of 
oourt  and  beyond  the  observation  of  tbe 
judge,  and  In  sucb  cases  evidence  would  be 
required  therefor  in  court.  In  this  case  It  is 
evident  tbat  bis  own  senses  and  observation 
were  the  best  witnesses  possible  to  the  judge, 
and  this  court  is  able  to  say  from  tbe  record 
that  the  sum  allowed  as  fees  was  not  unrea- 
sonable for  the  services  rendered  of  which 
tbe  judge  had  official  cognizance. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 

(EO  Or.  204) 

REEDER  et  al.  v.  REEDER. 
(Supreme  Court  of  Oregon.    Oct.  22,  1907.) 

1.  Debob— Capacity  or  Obartor— EhriDBNCK 

— SUFFICIKNCT. 

In  a  suit  to  set  aside  a  deed  on  the  ground 
of  the  incapacity  of  the  testator,  evidence  ex- 
amined, and  held  to  show  tliat  she  understood 
the  nature  and  effect  of  the  transaction,  ren- 
dering the  deed  valid. 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Die. 
vol.  16,  Deeds,  {§  638-640.] 

2.  Same— Deli  VEBY  to  Thibd  Pebbor. 

A  grantor  delivered  her  deed  to  a  third 
person  to  be  held  by  him  until  her  death,  and 
then  to  be  delivered  to  the  grantee.  All  con- 
trol of  the  deed  was  passed  from  her  at  the 
time  of  its  delivery  to  the  third  person.  Held 
a  sufficient  delivery. 

[EJd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
Tol.  16,  Deeds,  {{  130-134,  140-141,  20&] 

Appeal  from  Circuit  Court,  Multnomah 
Connty ;  John  B.  Cleland,  Judge. 

Suit  by  F.  B.  Reeder  and  others  against 
X  Ia  Reeder.  From  a  decree  for  defend- 
ant, plaintiffs  appeal.    Affirmed. 

T.  O.  Hailey  and  A.  R.  Mendenball,  for 
appellants  Wallace  McCamant,  for  respond- 
ent 

BEAN,  C.  J.  Tbls  Is  a  suit  brought  by  F. 
B.  Reeder  and  six  other  heirs  of  Catherine 
Reeder,  deceased,  to  cancel  and  annul  a 
deed  from  tbe  latter  to  ber  son,  J.  !■.  Reeder, 
for  140  acres  of  land  in  Multnomah  county. 
About  1855  Catherine  Reeder  and  her  bus- 
band,  S.  M.  Reeder,  settled  upon  a  donation 
claim  of  320  acres  on  Sauvle's  Island,  and 
afterwards  completed  the  required  residence 
and  cultivation,  and  received  a  patent,  in  j 
which  the  south  half  of  tbe  claim  was  desig- 
nated as  Inuring  to  tbe  husband,  and  tbe 
north  half  to  tbe  wife.  Mrs.  Reeder  and  her 
husband  continued  to  reside  upon  tbe  claim 
until  their  death,  rearing  a  large  family, 
of  which  defendant  Is  tbe   eldest.     About 


1878  defendant  married,  and  ballt  t  dwelling 
bouse  on  tbe  north  half  of  tbe  claim,  about 
a  quarter  of  a  mile  from  tbe  family  resi- 
dence, in  wblcb  he  continued  to  live  until 
1894,  when  bis  bouse  was  destroyed  by  a 
flood.  He  thereupon  built  another  dwelling, 
with  the  consent  of  his  parents,  and,  as  be 
testified,  under  a  promise  by  them  that  if  be 
would  continue  to  reside  on  and  cultivate 
tbe  place  and  look  after  them  during  their 
lifetime,  the  land  should  belong  to  him.  He 
has  ever  since  resided  upon  and  cultivated 
the  land  in  connection  with  bis  father  and 
other  members  of  tbe  family.  S.  M.  Reeder 
died  in  1902,  and  bis  wife,  Catherine  Reeder, 
continued  to  live  in  tbe  family  borne,  wltb 
ber  son  F.  B.  Reeder  and  ber  two  daughters, 
Mrs.  Godwin  and  Mrs.  Akin,  until  ber  death 
on  November  22,  1905.  Mrs.  Reeder  was 
about  73  years  of  age  at  tbe  time  of  ber 
death,  and  for  some  years  prior  had  been  In 
feeble  health,  but  was  not  confined  to  her 
room,  except  for  perhaps  a  montb  before  ber 
death.  About  two  weeks  before  she  died  she 
executed  a  deed,  conveying  ber  half  of  tbe 
donation  claim,  except  the  family  borne  and 
20  acres  of  land  surrounding  it,  to  defend- 
ant. In  consideration  of  love  and  affection, 
and  made  a  will  disposing  of  the  remainder 
of  her  property.  The  deed  was  in  the  pos- 
session of  a  third  person  until  after  ber 
death,  when  It  was  delivered  to  defendant 
and  by  him  put  on  record,  whereupon  this 
suit  was  brought  by  tbe  other  heirs  to  set 
aside  the  deed,  on  tbe  ground  tbat  tbe  grant- 
or was  mentally  Incapable  of  making  a  valid 
conveyance. 

There  is  much  testimony  In  the  record, 
principally  from  Interested  parties,  concern- 
ing the  mental  condition  of  Mrs.  Reeder  at 
the  time,  prior,  and  subsequent  to  tbe  mak- 
ing of  the  deed,  and  many  witnesses  testl- 
fled  that,  in  their  opinion,  she  was  so  feeble 
in  mind  and  body  as  to  be  unable  to  intel- 
ligently and  understandingly  dispose  of  her 
property.  Others  expressed  tbe  opinion  tbat 
her  mental  faculties  were  as  good  as  ordi- 
narily possessed  by  persons  of  her  age,  and 
tbat  she  was  perfectly  competent  to  trana- 
fict  any  ordinary  business. 

It  is  unnecessary  to  refer  to  tbe  opinion 
evidence  In  detail.  The  uncontradicted  tes- 
timony of  S.  H.  Haines,  who  prepared  tbe 
deed  and  before  whom  it  was  executed, 
shows  beyond  reasonable  controversy  that 
It  was  tbe  act  and  deed  of  Mrs.  Reedei. 
and  tbat  she  fully  understood  and  compr<!- 
bended  tbe  nature  and  effect  of  the  traniv 
action.  And  this  is  sufficient  to  sustain  the 
instrument  as  a  valid  conveyance.  Camagle 
V.  DIven,  31  Or.  366,  49  Pac.  891;  Dean  v. 
Dean,  42  Or.  290,  70  Pac.  1039.  The  defend- 
ant, J.  L.  Reeder,  testified  that,  while  on  bis 
way  to  bis  work,  he  stopped  to  see  his  moth- 
er on  the  morning  of  the  7tb  of  November, 
and  found  her  In  good  spirits.  She  claimed 
to  be  Improving,  and  said  she  expected  to  be 
out  In  a  day  or  two.    She  inquired  when  ha 


Digitized  by 


Google 


1076 


91  PACIFIC  RBPOBTBR. 


(Or. 


would  go  to  Portland,  and  he  told  her  as 
Boon  as  he  finished  digging  potatoes,  which 
would  be  about  11  o'clock  of  that  day,  and 
she  requested  him  to  secure  the  services  of 
some  person  to  make  out  some  papers  for 
her,  the  nature  and  character  of  which  she 
did  not  Indicate  to  him.  He  went  to  Port- 
land that  afternoon,  and  engaged  S.  B. 
Haines,  an  attorney  of  this  court,  to  make 
out  such  papers  as  his  mother  might  desire 
to  execute.  He  and  Balnea  went  by  boat 
that  afternoon,  and  the  next  morning  he  took 
Haines  over  to  his  mother's  house,  and  in- 
troduced him  to  her,  and  left  them  together 
In  the  room  where  the  papers  were  prepared. 
He  was  not  present  at  the  time  and  did  not 
know  the  contents  of  the  papers  until  after 
his  mother's  death.  Haines  testified  that 
the  defendant  came  to  his  office  in  Portland 
on  the  7th  of  November,  and  told  him  that 
his  mother  wanted  to  make  out  some  papers, 
relative  to  the  final  disposition  of  her  prop- 
erty, and  Inquired  If  he  could  go  down  and 
attend  to  the  matter  for  her,  and  he  agreed 
to  do  so;  that  defendant  was  unable  to  tell 
blm  what  character  of  papers  his  mother  de- 
sired to  execute,  whether  a  ■will  or  deeds, 
and  he,  witness,  inquired  the  number  of 
children,  and,  being  told  by  defendant,  took 
with  him  a  blank  will  and  nine  warranty 
deeds.  He  reached  the  Reeder  place  about 
4:30  o'clock  In  the  afternoon,  and  he  re- 
mained over  night  with  defendant,  and  the 
next  morning  went  with  him  to  Mrs.  Reed- 
er's  residence.  He  bad  never  seen  Mrs. 
Reeder  and  was  not  acquainted  with  any  of 
her  children,  except  defendant.  When  they 
went  Into  Mrs.  Reeder's  room,  she  was  lying 
In  the  bed,  and  defendant  spoke  to  her,  In- 
quiring after  her  health,  and  then  Introduced 
witness  to  her,  and  told  her  he  had  come 
to  prepare  such  papers  and  transact  such 
business  for  her  as  she  might  wish  or  de- 
sire, and  then  left  the  room.  What  after- 
wards transpired  is  thus  detailed  by  Haines : 
"1  moved  my  chair  up  a  little  closer  to  the 
old  lady,  as  I  noticed  that  she  was  Inclined 
to  be  a  little  deaf,  and  I  asked  her  what  I 
could  do  for  her.  She  says:  'I  want  to 
draw  up  some  papers  that  should  have  been 
[I  think  she  used  the  words  "should  have 
been"]  fixed  up  long  ago.'  And  she  says: 
'I  have  waited  as  long  as  I  am  going  to,  and 
1  want  now  to  straighten  out  my  property.* 
I  asked  her  whether  she  wanted  to  convey 
her  property  by  will  or  by  deed,  and  she 
says:  'I  want  to  make  a  deed  to  J.  L.  Reeder 
for  his  home,  and  will  make  a  will  for  the 
balance  of  the  property.'  1  then  took  and 
drew  up,  I  am  not  certain  whether  I  drew 
the  will  up  or  the  deed  up  first,  but  my  im- 
pression is  I  drew  the  will  up  first;  and  she 
told  me  that  she  wanted  to  leave  the  prop- 
erty equally  to  each  of  the  heirs,  excepting 
J.  L.  Reeder,  who  had  received  his  portion 
by  deed.  That  he  was  not  to  share  in  any 
of  the  other  property.  I  drew  the  will  ex- 
actly in  accordance  with  her  direction.    Aft- 


er drawing  up  the  will,  I  then  took  a  deed 
and  filled  In  the  forepart  of  the  deed  or  com- 
mencement of  the  deed  until  I  got  to  the  de- 
scription of  the  property.  Then  I  asked  her 
if  she  could  give  me  the  description  of  the 
property  she  wanted  to  deed  to  J.  L.  Reeder, 
and  she  says:  'I  want  to  give  J.  L.  Reed- 
er the  north  half  of  the  original  donation 
land  claim.'  I  think  she  said  S.  M.  and 
Catherine  Reeder,  that  I  cannot  say,  and  I 
wrote  the  deed  in  accordance  with  her  de- 
scription, and  she  designated  the  north  line 
thereof  to  be  the  north  side  of  a  road  run- 
ning east  and  west  across  the  place  and  avee 
the  slough  as  being  the  north  boundary  line 
to  .the  property  she  wanted  conveyed  to  i. 
L.  Reeder.  She  stated  at  that  time  that  She 
wanted  the  bridge  that  goes  over  the  slough 
to  be  on  J.  L.  Reeder's  portion,  aa  be  wonld 
never  block  the  bridge  so  that  the  othow 
could  not  pass,  while  she  was  afraid  that 
the  others  would  prevent  him  from  crossing 
over,  and  for  that  reason  she  also  made  the 
north  side  of  the  road  the  boundary  line  to 
J.  L.  Reeder's  portion,  so  she  stated.  I  wrote 
the  description  in  the  deed  just  as  she  dic- 
tated it,  and  she  afterwards  signed,  executed, 
and  acknowledged  it  before  me.  Mrs.  Reed- 
er's mind  at  the  time  was  exceptionally  good, 
and  she  perfectly  understood  what  she  was 
about.  In  talking  over  the  conveyance  she 
said  the  reason  why  she  wanted  J.  L.  to  have 
this  property  was  that  he  had  always  stayed 
at  home  and  has  ^ent  a  good  deal  of  money 
on  the  property,  in  fixing  it  up,  has  'always 
assisted  pa  and  I,  and  always  looked  after 
us,  and  seen  that  we  were  properly  cared 
for,  and  Is  the  only  one  that  has  ever  taken 
an  interest  in  the  place;  that  when  his 
house  was  washed  down  we  told  him  to 
build  where  his  present  house  stands,  and 
that  would  be  his  portion  of  the  estate,  and 
that  this  conveyance  is  in  accordance  with 
the  agreement  which  pa  and  I  had  often 
talked  and  agreed  upon.'  After  the  papers 
were  prepared  and  I  read  the  will  twice 
aloud  to  Mrs.  Reeder  so  she  understood  each 
and  every  word,  and  I  also  read  the  deed  to 
her  carefully  and  slowly  and  she  understood 
it.  When  I  got  through,  I  said:  'Now,  Mrs. 
Reeder,  if  there  are  any  changes  you  want 
to  make,  now  is  the  time  to  make  them,  and, 
if  it  is  not  correct,  now  Is  the  time  to  correct 
them.'  And  she  said  they  were  Just  as  she 
wanted  them.  I  was  very  careful  in  reading 
the  papers  to  her.  She  was  old  and  hard  of 
hearing,  but  not  quite  as  bard  of  hearing 
as  has  been  pictured,  or  did  not  seem  so 
to  me.  X  sat  quite  close  to  her  and  talked 
no  louder  than  I  am  talking  now,  and  she 
understood  each  and  every  word.  I  bad  to 
repeat  but  very  little  to  her.  After  the  pa- 
pers were  drawn  up  I  said :  "Mrs.  Reeder,  we 
have  to  have  a  witness.  Is  there  any  one 
around  here  yon  know  of  that  can  witness 
the  will  and  deed?*  She  said  there  is  a  Mr. 
Bonser  bore,  but  that  some  of  her  family 
bad  married  Into  that  family  or  there  was 
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a  relation  there  that  she  did  not  care  to  have 
mixed  up  in  the  deed,  as  that  would  tell  the 
contents,  and  she  did  not  want  them  to  know 
the  contents  of  her  papers.  She  said:  'Mr. 
Banks  lives  right  down  here,  and  I  think  he 
win  witness  it' — ^would  I  go  down  and  trjr 
him?  1  told  her  I  would,  and  I  looked  at 
my  watch  and  It  was  then  about  12  o'clock. 
1  had  Deen  with  her  from  9  or  9 :30,  in  that 
neighborhood.  I  told  her  It  was  now  hmch 
time  and  I  would  go  up  to  J.  L.'s  and  eat 
lunch,  and  would  then  go  and  get  Mr.  Banks, 
and  would  come  back  and  she  could  then 
sign  the  papers,  and  she  said  very  well, 
put  the  papers  in  my  pocket,  and  went  up 
and  got  my  lunch,  and  afterwards  Mr. 
Hayes,  a  son-in-law  of  Mr.  Reedec's,  and  I, 
went  down  to  Mr.  Banks'  place,  and  got 
him  to  come  up  and  witness  the  deed.  When 
we  reached  Mrs.  Reeder's  house,  Mr.  Banks 
and  I  walked  up  on  the  porch,  and  I  took 
hold  of  the  knob  and  found  the  door  locked. 
I  rang  the  bell  and  some  one  unlocked  the 
door,  and  pulled  It  open  probably  two  or 
three  Inches,  and  went  Into  another  room. 
1  don't  know,  1  never  say,  who  unlocked  the 
door.  And  we  walked  Into  the  room  where 
Mrs.  Reeder  was.  She  thereupon  executed 
the  will  and  deed,  and  Mr.  Banks  and  myself 
signed  as  witnesses.  After  the  papers  were 
e.\ecuted,  she  talked  to  us  a  few  minutes, 
and  then  we  went  away.  I  put  the  papers 
In  my  pocket,  and  Mr.  Banks  and  I  walked 
up  to  the  orchard  of  J.  L.  Reeder,  where  Mr. 
Rpcder  and  a  force  of  men  were  pulling 
beets  In  the  orchard,  and  1  told  Mr.  Reeder 
I  had  a  deed  for  him,  but  it  was  not  to  be 
recorded  until  after  his  mother's  death,  and 
he  said:  'You  take  and  keep  it  then  until 
such  time  as  It  is  necessary  to  put  on  rec- 
ord.' I  did  not  show  the  deed  to  him, 
or  show  him  Its  contents,  unless  it  was  to 
tell  hlni  that  it  was  for  his  home  place." 
This  testimony  of  Haines  Is  absolutely 
undisputcil,  and  the  witness  stands  wholly 
unlmpeached,  and  there  Is  therefore  no 
reason  why  full  credence  should  not  be 
given  to  his  evidence.  It  shows  that  the 
deed  was  the  voluntary  act  of  Mrs.  Reeder, 
and  that  she  fully  comprehended  the  nature 
of  the  transact iou  in  which  she  was  engaged. 
Under  tliese  clreunislanoes  and  upon  such  a 
record  the  court  would  not  be  Justified  In 
disturbing  her  disposition  of  her  property 
on  account  of  old  age,  sickness  or  debility  of 
body. 

Some  suggestion  was  made  at  the  argu- 
ment that  the  deed  was  the  result  of  undue 
Influence  and  fraud.  It  Is  doubtful  whether 
the  averments  of  the  complaint  are  sufl9cient 
to  raise  these  questions;  but,  however  that 
may  be,  there  is  no  testimony  whatever  to 
support  them. 

The  point  was  also  made  In  the  brief, 
though  not  nnich  relied  on  at  the  argument, 
that  there  was  no  such  delivery  of  deed  as 
would  i>nsa  title.  The  testimony  shows  that 
the  deed  was  delivered  by  Mrs.  Reeder  to 


Haines  to  be  held  by  him  until  her  death 
and  then  delivered  to  defendant.  All  con* 
trol  of  the  deed  passed  from  her  at  the 
time  it  was  delivered  to  Haines.  She  there- 
after had  no  right  to  recall  It,  and  this  is  a 
sufficient  delivery  within  the  law.  Hoffmlre 
V.  Martin,  29  Or.  240,  45  Pac.  754. 

Without  further  reference  to  the  testi- 
mony. It  is  sufficient  to  say  that  from  a  care- 
ful examination  of  the  entire  record  we  are 
satlsflet!  that  the  findings  of  the  trial  court 
should  not  be  disturbed,  and  the  decree  is 
therefore  affirmed. 


FREEMAN  v.  TRUMMER. 
(Supreme  Court  of  Oregon.    Oct.  22,  1907.) 

1.  Trial— Findings— Requisitks. 

When  an  action  is  tried  without  a  jury, 
the  findings  are  equivalent  to  special  verdicts 
and  must  be  as  broad  as  the  material  issues. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S§  935,  936.] 

2.  Same. 

If  findings  support  the  judgment  and  con- 
form to  the  theory  of  the  prevailing  party,  they 
are  sufficient. 

3.  Replevin— Findings— Sufficiency. 

In  replevin,  the  findings  support  a  Judg- 
ment for  defendant,  where  they  conform  to  the 
new  matter  averred  in  the  answer  and  disprove 
plaintiff's  right,  though  there  are  no  findings 
conformable  to  the  complaint;  no  request  hav- 
ing been  made  therefor. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  i  360.] 

4.  Exchange  of  Pbopebtt  —  DiSTiNauiSHED 
FROM  Sale. 

An  "exchange,"  as  distinguished  from  a 
"sale,"  is  a  contract  whereby  specific  property 
is  given  in  consideration  of  the  receipt  of  prop- 
erty other  than  money. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Exchange  of  Property,  (  2.] 

5.  Replevin— Nature  of  Remedt. 

An  action  to  recover  the  possession  of  spe- 
cific personalty,  though  designated,  under  B.  & 
C.  Comp.  S  284,  as  "claim  and  delivery,"  is  sub- 
stantially the  ancient  remedy  of  replevin. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  §  1.] 

6.  Same— Set-Off. 

Replevin  being  in  the  nature  of  an  action 
ex  delicto,  a  set-off  of  accounts  between  the 
particK  cannot  he  settled. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  f  100.] 

7.  Same— Dekknses  Available. 

In  replevin  for  a  cash  register,  defendant 
may  show  that  plaintiff  traded  cash  registers 
with  defendant's  bailee,  knowing  of  defendant's 
ownership,  and  prevent  plaintiff  recovering  his 
register  until  he  returns  defendant's. 

Api)eal  from  Circuit  Court,  MultnomaJ 
County ;  Arthur  L.  ITrazer,  Judge. 

Replevin    by    I.    Freeman    against    Loui 
Trummer.    From  a  Judgment  in  Justice  cour* 
for  defendant,  plaintiff  appealed,  and  from  a- 
like  judgment  of  the  circuit  court  again  ap- 
peals.   Affirmed. 

This  action  was  commenced  in  the  Justice's 
court  for  Portland  district  to  recover  the  pos- 
session of  certain  personal  property,  or  the 
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yalue  thereof  In  case  delivery  cannot  be  had, 
and  damages  for  the  alleged  unlawful  deten- 
tion ;  the  complaint  being  In  the  usual  form. 
The  answer  denied,  generally,  each  allega- 
tion of  the  complaint,  and  for  a  further  de- 
fense contains  the  following  averments :  "(1) 
That  the  defendant  was  the  owner  on  the  1st 
day  of  May,  1005,  and  entitled  to  the  posses- 
sion of,  and  ever  since  has  been  and  now  Is 
the  owner  of  and  entitled  to  the  possession  of, 
one  National  cash  register  of  the  value  of 
$125.  (2)  That  on  or  about  May  1.  1005,  dur- 
ing which  time  the  said  National  cash  regis- 
ter was  in  the  possession  of  one  W.  M.  White, 
said  cash  register  being  situated  in  the  build- 
ing known  as  No.  46  Fourth  street.  In  the  city 
of  Portland,  county  of  Multnomah,  state  of 
Oregon,  the  plaintiff  wrongfully  and  unlaw- 
fully converted  said  National  cash  register 
to  his  own  use,  and  in  place  thereof  left  one 
certain  Hallwood  cash  register,  which  is  men- 
tioned in  paragraph  1  of  plalntifTs  complaint, 
and  that  said  Hallwood  cash  register  Is  now 
rightfully  in  the  possession  of  the  defend- 
ant, and  the  defendant  holds  said  Hallwood 
cash  register  in  trust  until  such  time  as  the 
plaintiff  returns  the  defendant's  aforesaid 
National  cash  register,  which  is  now  held  by 
plaintiff  wrongfully  and  unlawfully."  The 
reply  denied  the  allegations  of  new  matter  in 
the  answer,  and,  the  issue  having  been  tried, 
the  defendant  secured  a  Judgment,  to  review 
which  the  plaintiff  appealed  to  the  circuit 
court  for  Multnomah  county,  where  the  cause 
was  tried,  by  stipulation  of  the  parties,  with- 
out the  intervention  of  a  Jury,  and  the  follow- 
ing findings  of  fact  were  made,  to  wit :  "(1) 
That  the  allegations  complained  of  in  plain- 
tiff's complaint  are  not  true,  in  so  far  as  the 
plaintiff  is  entitled  to  the  Immediate  posses- 
sion of  a  certain  Hallwood  cash  register  of 
the  value  of  $170,  located  and  situated  at  4C 
Fourth  street.  In  the  city  of  Portland,  Mult- 
nomah county,  Or.  (2)  That  the  defendant 
was  the  owner  on  the  1st  day  of  May,  1905, 
and  entitled  to  the  immediate  possession  of, 
and  ever  since  has  been  and  now  is  the  owner 
of  and  entitled  to  the  immediate  possession 
of,  one  National  cash  register  of  the  value 
of  $125.  (3)  That  on  or  about  May  1,  1905, 
during  which  time  the  aforesaid  National 
cash  register  was  In  the  possession  of  one  W. 
M.  White,  said  cash  register  being  situated 
in  the  building  known  as  No.  46  Fourth  street. 
In  the  city  of  Portland,  Multnomah  county. 
Or.,  the  plaintiff  wrongfully  and  unlawfully 
converted  said  National  cash  register  to  his 
own  use,  and  in  place  thereof  left  one  certain 
Hallwood  cash  register,  which  is  mentioned 
in  paragraph  1  of  plaintifC's  complaint,  and 
the  one  for  which  this  action  of  replevin  is 
brought  by  the  plaintiff,  and  that  said  Hall- 
wood cnsli  register  is  now  rightfully  In  the 
possession  of  the  defendant,  and  the  defend- 
ant rightfully  and  lawfully  holds  said  Hall- 
wood Mish  register  until  such  time  as  the 
plaintiff  returns  defendant's  aforesaid  Na- 
tional cash  register,  which  is  now  held  by 


the  plaintiff  wrongfully  and  unlawfully.  (4) 
That  at  the  time  the  plaintiff  took  the  de- 
fendant's National  cash  register  from  the 
possession  of  W.  M.  White,  and  replaced  the 
same  by  a  Hallwood  cash  register,  the  plain- 
tiff bad  full  knowledge,  and  knew  that  the 
National  cash  register  did  not  belong  to  the 
said  W.  M.  White,  but  that  the  National  casu 
register  was  owned  by  and  belonged  to  the 
defendant  (5)  That  the  plaintiff  ts  not  en- 
titled to  damages  or  his  costs,  but  that  the 
defendant  is  entitled  to  his  costs  and  dis- 
bursements." From  the  foregoing  findings  of 
fact,  the  following  conclusions  of  law  were 
made:  "(1)  That  the  defendant  now  is  en- 
titled to  the  immediate  possession  of  the 
Hallwood  cash  register,  and  that  he  holds 
the  same  rightfully  and  lawfully.  (2)  That 
the  plaintiff  cannot  recover  the  possession 
thereof  until  the  plaintiff  return  to  the  de- 
fendant the  National  cash  register  which  he 
unlawfully  withholds  the  possession  of  from 
said  defendant."  Based  on  such  findings. 
Judgment  was  given  for  the  defendant,  from 
which  the  plaintiff  appeals  to  this  court 

M.  B.  Meachan,  for  appellant  John  F. 
Logan  and  John  C.  Shlllodc,  for  respondent 

MOORE,  J.  (after  stating  the  facts  as 
above).  The  only  deduction  announced  by  the 
court  that  is  consistent  with  the  averments 
of  the  complaint  is  the  conclusion  of  law  that 
the  plaintiff  is  not  entitled  to  the  immediate 
possession  of  the  demanded  property,  and. 
because  no  findings  of  fact  were  made  con- 
formable to  the  allegations  of  the  plaintiff's 
primary  pleading,  his  counsel  insist  that  an 
error  was  thereby  committed.  Findings  of 
fact  made  by  a  court,  when  an  action  is  tried 
without  the  intervention  of  a  Jury,  are  equiv- 
alent to  special  verdicts,  and  must  be  based 
upon,  and  as  broad  as,  the  material  issues 
Involved.  B.  &  C.  Comp.  {  158;  Mood}-  v. 
Richards,  29  Or.  282,  45  Pac.  777  ^  Daly  v. 
Larsen,  29  Or.  535,  46  Pac.  143.  When  a  de- 
fendant controverts  the  allegations  of  a  com- 
plaint by  his  answer,  and  also  sets  up  facts 
intended  to  constitute  a  complete  defense  to 
the  cause  of  action  stated,  he  thereby  pre- 
sents a  theory  of  the  case  that  Is  usually  in- 
consistent with  the  plaintiffs  hypothesis,  and 
the  adoption  of  either  legal  principle  by  the 
court,  after  a  trial  of  the  Issue  without  a 
Jury,  necessarily  implies  a  rejection  of  the 
theory  of  the  adverse  party.  If  the  findings 
of  fact  in  such  a  case  conform  to  the  propo- 
sition, as  evidenced  by  the  material  contro- 
verted averments  of  either  party,  and  are 
adequate  to  uphold  the  Judgment  based  there- 
on, the  conclusion  reached,  as  the  result  of 
a  Judicial  Investigation,  is  sufficient  in  law. 
though  no  findings  are  made  in  resjtect  to  the 
theory  of  one  of  the  parties.  I^wls  v.  First 
National  Bank,  46  Or.  182,  78  Pac.  990;  Jen- 
nings V.  Frazier,  46  Or.  470,  80  Pac.  1011. 
When  the  plaintiff  secures  a  Judgment  on  the 
trial  of  an  action  without  a  Jury,  the  court's 
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findings  of  fact  must  conform  to  the  contro- 
verted material  aTerments  of  the  complaint; 
but  when.  In  Bucb  case,  the  defendant  obtains 
affirmative  relief,  tbe  findings  of  fact  must 
correspond  with  tbe  essential  disputed  allega- 
tions of  new  matter  In  tbe  answer.  As  the' 
Judgment  must  rest  upon  the  allegations  of 
tbe  complaint  or  on  tbe  averments  of  new 
matter  in  the  answer,  tbe  findings  of  fact 
which  correspond  with  the  respective  theory 
assumed  as  true  by  the  court,  after  a  judicial 
Inquiry,  must  conform  to  the  pleading  which 
asserts  such  hypothesis,  and  as  the  selection 
of  the  theory  of  one  of  the  parties  necessarily 
Implies  the  exclusion  of  the  legal  principle 
dedudble  from  a  statement  of  facts  by  the 
adverse  party,  constituting  the  cause  of  ac- 
tion or  defense,  no  necessity  exists  for  mak- 
ing a  finding  as  to  tbe  rejected  hypothesis, 
unless  so  requested  for  the  purpose  of  review- 
ing tbe  judgment.  In  tbe  case  at  bar,  the 
court  having  determined  that  tbe  defendant 
was  rightfully  in  possession  of  the  Haliwood 
cash  i>!gister,  which  be  was  entitled  to  bold 
until  the  plaintiff  returned  to  blm  the  Nation* 
al  cash  register,  which  he  unlawfully  ob- 
tained from  White,  such  deduction,  though 
in  tbe  nature  of  a  conclusion  of  law,  signifies 
that  the  plaintiff  is  not  entitled  to  tbe  im- 
mediate possession  of  the  property  in  ques- 
tion. Tbe  findings  of  fact,  made  by  tbe 
court,  conform  to  the  averments  of  new  mat- 
ter contained  in  the  answer,  and  as  they  dis- 
prove the  plaintiff's  right,  and  no  request 
having  been  made  for  findings  compatible 
with  tbe  allegations  of  tbe  complaint,  no  er- 
ror was  committed,  as  alleged. 

It  is  also  maintained  by  plaintifTs  counsel 
that  tbe  averments  of  new  matter  in  tbe  an- 
swer do  not  constitute  a  defense  to  the  cause 
of  action  stated  in  the  complaint,  and  hence 
tbe  findings  of  fact,  based  on  such  allegations, 
are  insufficient  to  support  the  judgment  The 
abstract  fails  to  show  that  any  demurrer  to 
tbe  answer  was  Interposed.  The  statute  de- 
clares that  an  objection  to  a  complaint,  on 
the  ground  that  It  does  not  state  facts  sufi* 
clent  to  constitute  a  cause  of  action.  Is  not 
waived  by  failure  to  demur  or  answer.  B. 
&  C.  Comp.  $  72.  No  such  provision  has  been 
enacted  In  respect  to  an  answer.  In  view  of  the 
importance  of  the  question  involved,  we  will 
consider  whether  or  not  the  findings  of  fact 
uphold  the  judgment,  which  might  seem  tan- 
tamount to  holding  that  the  section  of  tbe 
statute  mentioned  wasappllcable  to  an  answer, 
a  matter  which  Is  not  intended  to  be  decided. 
No  bill  of  exceptions  accompanies  the  ab- 
stract, and  all  tbe  facts  disclosed  are  herein- 
before detailed,  from  which  it  is  impossible 
legally  to  determine  whether  tbe  plaintiff  se- 
cured the  defendant's  register  pursuant  to  a 
contract  entered  into  with  White,  or  obtained 
It  without  the  latter's  consent;  but  as  the 
court  found  that  the  plaintiff  knew  that  tbe 
National  cash  register  did  not  belong  to 
White,  but  was  owned  by  the  defendant,  it  is 
fairly  inferable  that  an  exchange  of  registers 


was  effected  by  White  and  the  plaintiff.  An 
"exchange,"  as  contradistinguished  from  a 
"sale,"  is  a  contract  by  tbe  terms  of  which 
specific  property  is  given  in  consideration  of 
the  receipt  of  property  other  than  money. 
Cooper  V.  State,  37  Ark.  412.  What  the  con- 
ditions of  the  agreement  were  that  was  en- 
tered into  between  tbe  plaintiff  and  White  we 
have  legally  no  means  of  knowing.  An  action 
to  recover  the  possession  of  specific  personal 
property,  though  designated  in  our  statute  as 
"claim  and  delivery"  (B.  &  C.  Comp.  §  284),  Is 
substantially  tbe  ancient  remedy  of  replevin. 
Kimball  Co.  v.  Kedfleld,  33  Or.  292,  54  Pac. 
216.  The  alleged  unlawful  taking  or  deten- 
tion of  the  goods  or  chattels  of  another, 
which  characterizes  tbe  pleading  invoking  tbe 
remedy,  makes  the  judicial  means  of  enforc- 
ing the  right  asserted  in  the  nature  of  an  ac- 
tion ex  delicto,  in  which  a  set-off  of  accounts, 
existing  between  the  parties,  cannot  be  set- 
tled. In  this  state  a  liberal  construction  has 
been  given  to  the  defendant's  pleading  in  ac- 
tions of  claim  and  delivery,  and  it  has  t)een 
determined  that  whatever  demand  he  has 
tbat  grows  out  of  tbe  same  subject-matter  as 
tbe  plaintiff's  claim  will  be  available  as  a  de- 
fense, if  specially  alleged.  Guille  v.  Fook,  13 
Or.  577,  11  Pac.  277;  Nunn  v.  Bird,  36  Or. 
515,  59  Pac.  808. 

It  is  inferred  from  the  court's  findings  that 
the  plaintiff  obtained  from  White,  the  defend- 
ant's bailee,  tbe  National  cash  register,  and 
left  in  lieu  thereof  tbe  Haliwood  cash  regis- 
ter. White  having  only  a  qualified  right  to 
tbe  property,  tbe  legal  title  thereto  did  not 
pass  by  tbe  exchange,  and,  If  tbe  plaintiff  de- 
sired to  recover  the  possession  of  the  prop- 
erty in  controversy,  every  principle  of  justice 
would  seem  to  demand  that,  as  a  condition 
precedent  to  the  exercise  of  his  right,  he 
should  return  the  register  which  he  received. 
The  plaintiff  Is,  In  effect,  attempting  to  re- 
scind bis  contract  whereby  be  secured  posses- 
sion of  the  National  cash  register,  and,  lie- 
cause  he  obtained  no  title  thereto,  be  ought 
to  return  such  register  to  the  bailor,  who 
has  succeeded  to  White's  possessory  right  to 
such  property,  before  he  is  permitted  to  re- 
cover possession  of  the  register  In  question. 
Tbe  defendant  could  probably  recover  from 
the  plaintiff,  in  a  separate  action,  the  National 
cash  register,  or  its  value ;  but  If  be  Is  obliged 
to  resort  to  that  remedy,  and  to  surrender 
tbe  possession  of  the  register  which  be  holds, 
be  would  necessarily  be  liable  for  the  costs 
and  disbursements  Incurred  in  this  action, 
which  expenses  ought  not  to  be  imposed  upon 
blm,  when  the  loss  which  be  would  thus  sus- 
tain, in  consequence  of  the  exchange,  is  at- 
tributable, in  part,  to  the  plaintiff's  conduct 
Tbe  demand  set  out  in  tbe  answer  grows  out 
of,  and  is  connected  with,  the  exchange  which 
forms  the  basis  of  tbe  plaintiff's  claim,  and 
as  the  possession  of  the  National  cash  regis- 
ter was  obtained  by  plaintiff  with  knowledge 
of  tbe  defendant's  rights,  tbe  former  will  not 
be  permitted  to  take  a'lvantoge  of  lUr  own 
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wrong,  but  will  be  compelled  to  return  such 
register  as  a  condition  precedent  to  securing 
the  possession  of  the  demanded  personal  prop- 
erty.   Latham  v.  Davis  (C.  C.)  44  Fed.  862. 

Believing  that  the  findings  of  fact  are  ade- 
quate, the  judgment  is  affirmed. 


DAVIDSON  V.   RICHARDSON. 
(Supreme  Court  of  Oregon.    Oct.  22,  1907.) 

1.  Constitutional   Law  —  Oblioation  of 
Contracts — Judgments — Dower. 

A  statute  enlarging  tlie  dower  estate  is 
void   as   to   pre-exioting   debts   as   witlidrawing 

{)art  of  the  judgment  debtor's  property  from 
ien  and  sale;  thus  impairing  the  obligation  of 
a  contract. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §§  494,  495.] 

2.  JuDOMEKT — Entry  Nunc  Pro  Tunc — Re- 
trospective Effect. 

Wliere,  at  tlie  time  confession  of  judgment 
was  executed  and  entered  by  the  cleric,  no  judg- 
ment was  entered  thereon,  but  it  was  entered  on 
the  judgment  docket  and  execution  was  issueil 
and  sale  had,  and  afterwards  judgment  was  en- 
tered nunc  pro  tunc  as  of  tiie  date  of  the  con- 
fession of  judgment,  the  entry  was  retrospective, 
and  had  the  same  force  as  if  made  at  the  time 
when  judgment  was  rendered  except  as  to  third 
persons  having  intervening  rights. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §§  525-541.] 

3.  Same — Effect  on  Intervening  Rights — 
Inchoate  Dower  Right. 

Although  a  nunc  pro  tunc  entry  of  a  judg- 
ment does  not  operate  to  create  a  lien  from  a 
date  earlier  than  its  actual  entry  to  affect  in- 
tervening rights  of  third  persons,  the  possessor 
of  an  inchoate  right  of  dower  in  land  of  the 
judgment  debtor  at  the  time  judgment  was  ren- 
dered who  has  not  changed  her  condition  upon 
faitli  in  the  record  has  no  such  interest  as  en- 
titles her  to  protection. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §  1334.] 

Appeal  from  Circuit  Court,  Polk  County; 
William  Galloway,  Judge. 

On   rehearing.     Former  opinion  modiflod. 

For  former  opinion,  see  89  Pac.  742. 

W.  M.  Kaiser,  for  appellant.  J.  K.  Weath- 
erford,  for  respondent. 

EAKIN,  J.  In  the  original  opinion  we 
rested  the  case  exclusively  upon  the  fact 
that  the  Legislature  has  control  over  the  liens 
of  judgments,  and  that,  in  this  case,  the  ef- 
fect of  the  enlargement  of  the  dower  estate 
was  only  a  withdrawal  of  property  from  the 
Hen  of  the  judgment  to  the  extent  of  the 
increase  of  the  dower  estate.  It  is  insisted, 
however,  that  the  effect  of  the  araendetl  stat- 
ute increasing  the  dower  estate  Is  to  deprive 
the  defendant  of  his  remedy  by  execution 
by  withdrawing  a  portion  of  the  deirtor's 
property  from  liability,  and  that  this  impairs 
the  obligation  of  his  contract;  and  we  must 
concede  that  this  is  the  effect  of  the  amend- 
ment. 

The  case  of  Watson  v.  N.  Y.  Cent.  R.  Co.. 
47  N.  Y.  157,  cited  In  the  opinion,  holds  that 
the  lien  is  subject  to  the  control  of  the  Leg- 


islature, but  it  was  further  suggested  that, 
though  the  Legislature  could  authorize  the 
appropriation  of  the  land  for  public  use  free 
from  the  lien,  yet  the  compensation  paid 
therefor  was  still  subject  to  execution ;  that 
is,  the  Legislature  did  not  put  the  debtor's 
property  beyond  the  reach  of  his  creditor. 
The  right  to  the  lien  relates  to  the  remedy, 
but  the  right  of  the  creditors  of  a  debtor  to 
avail  themselves  of  his  property  at  ail  events 
for  the  satisfaction  of  his  debts  is  not  a  ques- 
tion of  remedy,  but  of  right.  The  ca.se  ot 
McCormick  v.  Alexander,  2  Ohio,  65,  quoted 
in  the  opinion,  and  cases  cited  thereunder, 
only  hold  that  the  lien  is  subject  to  the  con- 
trol of  the  Legislature,  but  do  not  go  to  the 
extent  of  holding  that  the  debtor's  property 
may  l>e  exempted  from  existing  debts.  Ed- 
wards v.  Kearzey,  96  U.  S.  595.  24  L.  Ed.  793, 
relates  to  the  creation  of  a  homestead  ex- 
emption, which  withdrew  the  property  not 
only  from  the  lien  of  judgments,  but  also 
from  liability  to  execution,  and  there  it  is 
held  to  impair  the  obligation  of  the  contract. 
This  Is  also  tlie  effect  of  Ounn  v.  Barry,  15 
Wall.  (U.  S.)  610,  622,  21  L.  Ed.  212.  The 
facts  in  the  case  of  Patton  v.  Asheville,  109 
N.  C.  685,  14  S.  E.  92,  are  parallel  with  those 
before  us,  so  far  as  it  affects  this  question, 
and  It  was  held  that  the  act  of  the  Legis- 
lature enlarging  the  dower  estate  impaired 
the  obligation  of  the  contract.  In  that  case 
there  was  no  lien  in  favor  of  the  creditor, 
but  under  the  law  at  that  time  the  property 
of  a  debtor  was  subject  to  the  payment  of 
bis  debts,  and  the  statute  enlarging  the  dow- 
er, having  the  effect  to  withdraw  a  portion 
of  the  debtor's  property  from  levy  and  sale, 
was  void  as  to  such  debts  contracted  prior 
to  the  statute,  and  we  conclude,  without  ref- 
erence to  the  power  of  the  Legislature  to 
modify  or  abolish  the  lien  of  a  Judgment,  if 
the  property  of  the  debtor,  or  a  material 
portion  thereof.  Is  withdrawn  from  the  reach 
of  pre-existing  creditors.  It  thereby  Impairs 
the  obligation  of  such  contracts.  That  was 
the  effect  of  the  enlargement  of  the  dower 
estate  before  us,  and  such  statute  cannot  af- 
fect defendant's  judgment;  and  the  decision 
of  this  court  heretofore  rendered  in  this  case 
as  to  the  effect  of  this  statute  must  be  set 
aside. 

It  appears,  however,  that  when  the  confes- 
sion of  Judgment  by  Wm.  M.  Davidson  on 
November  9,  1892,  was  executed  and  en- 
tered by  the  clerk,  no  judgment  was  entered 
thereon,  but  it  was  entered  upon  the  Judgment 
docket  upon  that  date,  and  on  July  7,  1897, 
execution  was  Issued  thereon  and  sale  of  the 
lands  in  question  was  had  thereunder  on 
August  14,  1897.  Afterwards,  on  December 
5,  1898,  by  order  of  the  said  court,  such 
Judgment  was  entered  nunc  pro  tunc,  as 
of  November  9,  1892,  and  plaintiff  Insists  that 
*uch  entry  of  judgment  is  not  retrospective 
IS  against  plaintiff's  interests,  and  that  she 
s  entitled  to  dower  under  the  statute  of  1893. 
ihe  office  of  a  nunc  pro  tunc  entry  is  to 
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record  some  act  of  the.  court  done  at  a  for- 
mer term  which  was  not  then  carried  into 
the  record;  and  snch  entry  la  retrospective 
and  has  the  same  force  and  efCect  as  if  en- 
tered at  the  time  when  rendered,  ercept  as 
to  third  parties  having  intervening  rights. 
Cleveland  Leader  Printing  Co.  v.  Green,  G2 
Ohio  St  487,  40  N.  B.  201,  49  Am.  St  Reff. 
725;  McNamara  t.  N.  Y^  L.  B.  &  W.  R.  Co., 
Be  N.  J.  Law,  66,  28  Atl.  813;  Ferrell  v.  Halea, 
119  N.  a  199,  2S  8.  B.  821.  It  waa  held  in 
Donghty  V.  Meek  et  al.,  106  Iowa,  16,  74 
N.  W.  744,  67  Am.  St  Rep.  282,  that  such 
entry  validates  all  prior  proceedings,  Includ- 
ing the  issnlng  of  execution.  Los  Angeles 
County  Bank  v.  Raynor,  61  Cal.  145 ;  Bmrlch 
▼.  Gilbert  Mfg.  Co.,  188  Ala.  316,  36  South. 
822;  Lowenstein  v.  Camth,  59  Ark.  588,  28 
S.  W.  421.  Although  such  mtry  validates 
the  execution  issued  therein,  it  could  not 
operate  to  create  a  lien  from  a  date  earlier 
than  its  actual  entry  to  atTect  interven- 
ing rights  of  third  parties.  McNamara  ▼. 
N.  T.,  L.  B.  ft  W.  R.  Co.,  56  N.  J.  Law,  66, 
28  Atl.  818.  As  between  Richardson  and 
Davidson,  the  nunc  pro  tunc  entry  is  retro- 
spective, and  has  the  same  force  and  effect 
as  if  entered  at  the  time  the  judgment  was 
rendered  (Freeman,  Judgments  [3d  Ed.]  f 
67),  and,  unless  they  have  rights  interven- 
ing prior  to  the  date  of  snch  entry,  its 
effect  cannot  be  questioned  by  third  parties. 
Plaintiff's  interest  in  the  land  on  De- 
cember 5,  1898,  the  date  of  the  entry  of  the 
judgment,  was  not  such  as  to  make  her  an 
intervening  party  within  the  meaning  of  the 
law.  Her  inchoate  right  of  dower  was  In- 
creased by  the  legislative  act,  but  she  did 
not  act  upon  conditions  then  existing,  nor  did 
she  pay  value  or  otherwise  change  her  condi- 
tion upon  faith  In  the  record,  but  was  only 
•  possible  beneficiary  under  the  statute.  We 
understand  that,  to  be  protected  from  the 
effect  of  the  nunc  pro  tunc  entry,  plaintiff 
must  have  been  In  the  position  of  a  bona 
llde  purchaser  for  value.  Freeman,  Judg- 
ments (3d  Ed.)  H  66,  67 ;  Leonard  v.  Brougb- 
ton,  lao  Ind.  530, 22  N.  K  731,  16  Am.  St  Rep. 
847,  856.  In  this  case  It  is  held:  "It  ap- 
pears, from  the  fact  averred,  that  the  Judg- 
ments In  favor  of  the  appellants  were  ren- 
dered upon  pre-existing  obligations.  Their 
rights  were  fixed  prior  to  the  rendition  of 
the  Judgments,  and  it  does  not  appear  that 
they  were  misled,  or  that  they  parted  with 
anything  of  value,  or  acquired  any  rights 
during  the  interval  which  elapsed  between 
the  date  the  Judgment  should  have  been  proi^ 
erly  entered  and  the  making  of  the  nunc  pro 
tunc  entry,  except  that  they  acquired  a  Judg- 
ment lien;  and  the  rule  is  that  the  general 
lien  of  a  Judgment  creditor  upon  lands  of  his 
debtor  Is  subject  to  all  equities  existing 
against  the  lands  of  the  Judgment  debtor  in 
favor  of  third  persons  at  the  time  of  the 
recovery  of  the  Judgment"  However  inde- 
pendent of  the  effect  of  the  entry  of  the 
judgment,  the  contract  between  Richardson 


I  and  Davidson  Is  the  thing  protected  by  tb« 
Constitution,  and  the  act,  increasing  the  dow« 
er.  Is  void  as  to  snch  contract  without  refer* 
ence  to  the  entry  of  Judgment  or  the  crea- 
tion of  a  lien,  and  therefore  it  Is  immate- 
rial whether  plaintiffs  inchoate  rights  under 
the  dower  act  can  be  affected  by  a  nunc 
pro  tunc  entry  or  not  Defendant's  right 
antedates  the  Judgment  and  is  such  that  the 
Legislature  cannot  impair  it,  and  plaintiff 
cannot  complain  of  the  nunc  pro  tunc  entry, 
as  the  dower  statute  is  without  effect  aa 
to  defendant's  contract,  regardless  of  the 
Judgment  Fatten  v.  Asheville,  109  N.  O. 
686,  14  8.  EL  92;  Bdwards  v.  Keansey,  96 
n.  S.  696,  24  L.  BO.  798;  Bronson  v.  Kin- 
Ble,  42  How.  (U.  S.)  811,  11  L.  Ed.  143;  Ounn 
T.  Barry,  18  Wall.  (U.  S.)  610,  21  L.  Ed.  21Z 
Therefore,  the  decisionr  of  this  court  here- 
tofore rendered  must  be  set  aside,  and  the 
decree  of  the  lower  court  Is  hereby  modified 
as  follows:  That  the  plaintiff  Is  entitled  to 
dower  in  the  lands  described  in  the  complaint 
to  the  extent  of  one-third  part  thereof,  and 
the  cause  will  be  remanded  to  the  lower  court; 
with  directions  to  proceed  with  the  assign- 
ment of  such  dower  in  manner  provided  by; 
law. 


STATE  V.  CARMODT. 


"O  Or.  I) 


(Supreme  Court  of  Oregon.    Oct  22,  1907.) 

1.  INTOXICATINO   LiQTJOBS— IHDICTMBHT— StTF- 
FICIENCT— PUBPOSB  OF  SaLK. 

Local  Option  Law,  {  15  (Law»  1905,  p.  48), 
provides  that  when  an  election  held  ander  this 
law  has  resulted  in  favor  of  prohibition,  and 
the  coimty  court  has  made  the  order  declaring 
the  result  and  the  order  of  prohibition,  any 
person  who  shall  thereafter  within  the  pre- 
scribed bounds  of  prohibition,  sell,  exchange  or 
eive  away,  with  the  purpose  of  evading  the 
law,  any  intoxicating  liquor,  shall  be  subject 
to  prosecntion.  Held,  that  an  indictment  which 
follows  the  language  of  the  statute  is  infflcient. 
though  not  averring  that  the  liquor  was  sold 
for  beverage  purposes,  since  indictments  for 
misdemeanors  created  by  statute  are  suflSdent 
if  they  cbarse  the  offense  in  the  words  of  the 
statute,  subject  to  the  qualification  tliat  the 
offense  must  be  set  forth  with  sufficient  certain- 
ty to  apprise  the  accused  of  the  offense  im- 
puted to  him. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  29,  Intoxicating  Liquors,  f  229:  vol.  27, 
Indictment  and  Information,  {{  289-294.] 

2.  iRDioniKNT— Statdtobt  OmraRBXS— Nkoa- 

TIVIRO  BXCEPTIOIIB. 

ESzceptions  and  provisos  in  a  criminal  stat- 
ute need  not  l>e  negatived  in  indictmenta  charg- 
ing a  violation  thereof,  unless  they  be  descrip 
tive  of  the  offense  or  a  necessary  ingredient  m 
its  definition. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Indictment  and  Information,  §{  295- 
288.] 

Appeal  from  Circuit  Court,  Marion  County ; 
Geo.  H.  Burnett,  Judge. 
On  petition  for  rehearing.    Petition  denied. 
Ftor  former  opinion,  see  91  Pac.  446. 

BEAN,  C.  J.  It  is  claimed  that  the  indtcN 
ment  in  this  case  is  insufficient  because  It  is 
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not  averred  tbat  the  liquor  which  defendant 
Is  cliarged  with  baTing  sold  was  for  beverage 
purposes.  Section  15  of  the  local  option  law 
(Laws  1905,  p.  48)  provides  that  when  an  elec- 
tion held  under  the  provision  of  the  law  has 
resulted  In  favor  of  prohibition,  and  the  coun- 
ty court  has  made  the  order  declaring  the 
result,  and  the  order  of  prohibition,  any  per- 
son who  shall  thereafter,  within  the  prescrib- 
ed bounds  of  prohibition,  sell,  exchange,  or 
give  away,  with  the  purpose  of  evading  the 
provisions  of  the  law,  any  intoxicating  liq- 
uors, shall  be  subject  to  prosecution  by  in- 
formation or  indictment,  etc.  This  Is  the 
penal  section  of  the  iaw,  and  one  defining  the 
crime.  The  Indictment  in  question  follows 
the  language  of  the  statute,  and  It  is  the 
settled  rule  In  this  state  tliat  in  indictments 
for  misdemeanors  created  by  statute  it  is 
sufficient  to  charge  the  offense  in  the  words 
of  the  statute  subject  to  the  qualiflcation  that 
the  crime  must  be  set  forth  with  such  certalu- 
17  as  will  apprise  the  accused  of  the  offense 
imputed  to  him.  State  v.  Shaw,  22  Or.  287, 
29  Pac.  1028.  Exceptions  and  provisos  in  a 
criminal  statute  need  not  be  negatived  In 
indictments,  unless  they  be  descriptive  of 
the  offense  or  a  necessary  ingredient  in  its 
definition.  State  v.  Tamler  &  Polly,  19  Or. 
528,  25  Pac.  71,  9  L.  R.  A.  853.  The  indict- 
ment In  this  case  conformed  to  the  rule  of 
law  above  stated,  and  is,  therefore,  sufficient. 
Petition  denied. 


JOHNSON  et  al.  v.  SAVAGE. 
(Supreme  Court  of  Oregon.    Oct.  22,  1907.) 

1.  Executors     and     Administbators  — Elx- 

FENSES. 

If  a  hufiband's  curtesy  estate  in  the  prop- 
erty of  bis  deceased  wife  eives  bim  possession 
to  the  exclusion  of  the  administrator,  the  ex- 
penses of  fencing  the  property,  insurance  on  a 
building  thereon,  and  other  expenses  for  the 
benefit  of  the  husband,  are  not  chargeable 
against  the  estate. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  i  437.] 

2.  Fbaud  —  Representations  —  Reliance  — 
PinrciABY  Relations. 

The  rule  that  a  person  is  guilty  of  negli- 
gence in  relying  on  statements  or  representa- 
tions of  another  as  a  basis  of  a  contract  or 
transaction  does  not  apply  to  parties  occupying 
the  relation  of  trust  or  confidence,  such  as  par- 
ent and  child,  or  guardian  and  ward. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Fraud,  f  23.] 

3.  Administbatobs— Final    AccouNr— Vaca- 
tion—Gbound. 

Where  a  husband  was  appointed  adminis- 
trator of  his  deceased  wife's  estate  and  fraud- 
ulently induced  the  heirs  to  advance  their  money 
to  maintain  the  same,  to  acquiesce  in  the  final 
account  without  examination,  and  withhold 
their  claims  against  the  estate,  the  heirs  were 
entitled  to  have  the  final  account  vacated  and 
the  estate  reoi)ened. 

[Ed.  Note.— For  cases  in  pioint,  see  Cent.  DIk. 
vol.  22,  Executors  and  Administrators,  §§  2199, 
2200.] 

Appeal  from  Circuit  Court,  Marion  County; 
William  Galloway,  Judge. 


ActioB  by  Annie  M.  Johnson  and  another 
against  O.  G.  Savage.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Afiirmed  in 
part. 

Carey  F.  Martin  and  Geo.  G.  Bingham,  for 
appellant.  Geo.  E.  Chamberlain  and  M.  EL 
Pogue,  for  respondents. 

EAKIN,  J.  liOretta  E.  Savage  died  intes- 
tate on  the  12th  day  of  December,  1902,  leav- 
ing the  defendant,  her  husband,  and  the  plain- 
tiffs, her  daughters  by  a  former  marriage, 
to  survive  her.  At  the  time  of  her  death  she 
owned  and  possessed  real  estate  in  Marion 
county  valued  at  about  $17,000,  but  no  per- 
sonal property,  except  about  $400  worth  of 
sheep  and  goats.  A  portion  of  said  real  es- 
tate was  subject  to  a  mortgage  for  $3,000  in 
favor  of  the  state  land  board.  Decedent  was 
also  indebted  to  the  Capital  National  Bank 
on  a  promissory  note  for  $1,000,  and  pialutiffs 
claim  that  she  was  indebted  to  them  in  the 
sum  of  $1,296  advanced  by  them  to  her  in 
her  lifetime.  On  December  29,  1902,  defend- 
ant was  duly  apiwinted  administrator  of  the 
estate.  At  the  time  of  the  said  administra- 
tion plaintiffs  were  young  ladles,  having  just 
arrived  at  tbeir  majority,  and,  being  Inex- 
perienced in  business  affairs,  had  thereto- 
fore wholly  depended  on  defendant  and  their 
mother  in  such  matters,  and  had  implicit  con- 
fidence In  defendant.  At  that  time  he  rep- 
resented to  them  that,  in  order  to  avoid  aacri- 
fldng  the  lands  of  the  estate  for  payment  of 
decedent's  aforesaid  debts  and  expense  of  ad- 
ministration, and  to  preserve  their  interest 
in  said  lands.  It  would  be  necessary  for  them 
to  pay  such  expenses  and  debts  from  their 
own  property.  Plaintiffs  also  claim  tbat  be 
advised  them  that,  as  soon  as  the  estate  was 
closed,  be  would  release  said  real  estate  to 
them,  free  from  his  claim  of  curtesy  therein; 
that  thereafter,  by  his  advice,  plaintiffs  con- 
verted property  of  their  own  Into  cash  and 
deposited  the  same,  to  the  amotmt  of  atH>ut 
$2,200,  in  the  Capital  National  Bank,  and 
gave  defendant  authority  to  check  against  It 
for  payment  of  said  $1,000  note,  held  by  the 
bank  against  the  estate;  that  defendant  did 
draw  from  said  account  sufficient  money  to 
pay  said  note,  $1,031.30,  and  $436.90  addition- 
al. The  administration  of  the  estate  wa.* 
closed  September  8,  1903.  Defendant,  In  his 
final  account  of  the  estate  proceedings,  does 
not  give  a  statement  of  the  amount  of  debts 
against  the  estate,  nor  of  the  source  from 
which  he  received  the  money  to  pay  them,  but 
in  said  account  states  that  "such  claims  as 
do  not  appear  in  above  final  account  have 
been  paid  by  this  administrator  out  of  his  In- 
dividual funds,  and  no  claim  therefor  Is  made 
against  the  estate,"  thus  giving  plaintiffs  no 
credit  for  the  amount  of  their  funds  applied 
thereto.  This  suit  was  commenced  March  14, 
1905,  for  the  purpose  of  opening  the  said  de- 
cree of  final  settlement  of  said  estate,  per- 
mitting   plaintiffs    to    present    their    claim 
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against  said  estate  for  the  advancement  of 
$1,296  to  decedent,  and  requiring  tliat  defend- 
ant account  for  rents  and  profits  of  said 
lands ;  that  he  return  to  plaintifTs  $1,500,  us- 
ed by  him  in  settling  said  estate  debts;  and 
that  he  apply  the  rents  and  profits  of  the 
land  In  payment  of  the  $3,000  mortgage  until 
the  same  Is  paid.  An  answer  was  filed  to 
this  complaint,  In  which  defendant  claims  the 
realty  as  tenant  by  curtesy  free  from  any  lia- 
bilities for  debts  of  the  estate.  A  reply  deny- 
ing these  allegations  was  filed,  and  at  the 
trial  much  testimony  was  taken  upon  the  is- 
sues raised,  from  which  findings  were  made 
by  the  court  In  favor  of  plaintiffs,  and  a  de- 
cree rendered  thereon. 

The  principle  question  for  our  considera- 
tion Is  whether  defendant's  conduct  in  the 
management  of  the  estate.  In  obtaining  the 
plaintiffs'  money,  and  In  the  final  settlement 
of  the  estate,  as  against  plaintiffs,  was  such 
as  to  constitute  fraud  upon  them.  The  final 
account  is  a  very  loose  and  inaccurate  report 
It  should  show  all  sales  of  personal  property, 
to  whom  sold,  and  the  price.  Property  not 
sold  should  be  listed  and  shown  to  be  on  band 
for  distribution.  If  sheep  were  killed  by 
dogs.  It  should  be  shown  by  a  statement  of 
facta  In  the  report.  Independent  of  the  charge 
In  the  statement  of  the  account.  It  should 
also  show  the  estate  debts,  to  whom  due,  and 
how  paid.  The  evidence  in  this  case  discloses 
that  $118.75  was  expended  by  the  defendant 
for  fencing  and  for  Insurance  on  the  hop 
house,  paid  from  the  money  of  plaintiffs,  and 
this  Is  not  mentioned  in  the  report.  If  de- 
fendant's curtesy  estate  gives  him  possession 
to  the  exclusion  of  the  administrator,  as  he 
claims  in  this  suit,  then  such  Items  are  not 
chargeable  to  the  estate  at  all,  but  must  be 
paid  by  the  tenant,  which  is  also  true  as  to 
the  expense  of  drawing  the  lease,  charged 
against  the  estate  at  $7.50,  which  was  for  de- 
fendant's sole  benefit  In  the  final  account, 
the  administrator  also  takes  credit  for  the 
"present  value  of  the  estate,"  $16,961.50,  viz., 
$157.50,  increased  value  of  the  lands  over  the 
appraisement,  evidently  done  to  make  his  ac- 
count balance,  and  the  error  for  that  amount 
Is  In  his  favor.  Nor  does  he  account  for  the 
whole  of  the  personal  property,  nor  the  In- 
crease thereof.  These  errors  could  not  be 
taken  advantage  of  now  simply  as  errors  In 
the  account  but  It  appears  that  on  account 
of  the  fiduciary  relations  between  the  defend- 
ant and  plaintiffs  and  his  efforts  to  lull  them 
into  Inaction,  and  thus  prevent  them  from  dis- 
covering these  errors.  It  operates  as  a  fraud 
upon  them.  It  is  also  clear  that  he  induced 
the  plaintiffs  to  advance  to  him  $1,500  with 
which  to  pay  debts  of  the  estate  and  other 
expenses  of  administration,  with  the  under- 
standing that  upon  the  close  of  the  adminis- 
tration they  would  come  into  possession  of 
the  real  estate  free  from  his  curtesy  estate. 
This  is  corroborated  by  his  own  testimony  at 
page  101  of  the  tran.scrlpt,  where  he  says: 
"And  she  (Mrs.  Ueed)  spoke  about  It  (a  deed 


from  defendant  to  plaintiffs)  and  wanted  to 
know  If  I  didn't  think  I  had  better  deed  the 
property  over  to  them.  I  told  her  her  sister 
had  gone  to  California,  and  it  would  be  time 
enough  to  talk  about  it  when  she  came  back" 
— showing  that  he  was  encouraging  them  In 
the  belief  that  they  were  to  have  the  land. 
Upon  the  same  influence  and  inducement  and 
the  fiduciary  relations  existing  between  them, 
and  plaintiffs'  confidence  In  defendant's  state- 
ments that  It  was  all  right,  they  were  led  to 
allow  the  final  account  to  be  settled  without 
examination  thereof,  and  without  consulting 
any  other  adviser  in  regard  thereto.  At  the 
time  of  the  death  of  the  decedent,  plaintiffs 
were  members  of  the  family  and  household 
of  defendant  and  decedent,  and  after  the 
death  of  the  mother  they  continued  members 
of  the  family  of  defendant  until  the  settle- 
ment of  the  estate,  except  that  they  were 
each  absent  a  short  time.  At  all  times  the 
most  friendly  relations  continued;  plaintiffs 
evidently  leaving  all  business  relating  to  the 
estate  entirely  to  defendant.  They  acted  up- 
on his  advice  or  suggestion  In  all  matters  re- 
lating thereto,  and  were  Ignorant  of  the  legal 
effect  of  putting  their  money  Into  the  estate 
and  of  their  rights  therein. 

The  rule  that  a  person  Is  guilty  of  negli- 
gence In  relying  upon  statements  or  represen- 
tations of  another  as  a  basis  of  a  contract  or 
transaction  does  not  apply  to  parties  occupy- 
ing a  relation  of  trust  or  confidence,  such  as 
parent  and  child,  or  guardian  and  ward.  14 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  122;  Id.  172; 
Baldock  v.  Johnson,  14  Or.  542,  13  Pae.  434. 
By  reason  of  these  conditions,  plaintiffs  have 
been  induced  to  advance  their  money  to  the 
estate,  to  acquiesce  In  the  final  account  with- 
out examination,  and  to  withhold  their  claims 
against  the  estate,  and  have  thus  been  depriv- 
ed of  their  rights  In  regard  thereto,  resulting 
In  a  fraud  upon  them.  Therefore  we  think 
the  decree  of  the  county  court  settling  the 
final  account  should  be  vacated,  and  the  es- 
tate reopened,  and  plaintiffs  given  an  oppor- 
tunity to  present  their  claims  against  the 
same,  and  such  other  proceedings  as  may  be 
proper  In  the  administration  of  the  estate. 
As  to  whether  the  rents  of  the  realty  during 
the  administration  should  go  to  the  adminis- 
trator, we  deem  It  unnecessary  to  decide  now, 
and  therefore  Indicate  no  opinion  upon  that 
question. 

The  decree  of  the  lower  court  therefore  Is 
alHrmed  In  so  far  as  It  directs  that  the  estate 
be  reopened  and  plaintiffs  given  a  hearing 
therein. 


WATERHOUSB  et  al.  t.  CLATSOP  COUN- 
TY et  al. 

(Supreme  Court  of  Oregon.    Oct.   15,   1907.) 

Taxation  —  Collection  —  Statutory  Pbovi  • 

8I0NS. 

B.  &  C.  Comp.  tit.  30.  c.  1-5,  relate  to  as- 
sessment, apportionment,  and  levy  of  taxes,  chap- 
ters 6  and  7  govern  their  collection,  and  chapter 
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6  provides  for  extension  of  taxes  on  a  transcript 
of  the  roll.  Laws  1907,  p.  453,  f  14,  relating 
to  levy  and  collection  of  taxes,  provides  for 
extending  the  taxes  on  the  original  roll,  instead 
of  the  transcript ;  and  section  80  declares  that 
laws  heretofore  in  force  shall  continue  in  force 
until  matters  relating  to  assessment,  apportion- 
ment, and  levy  of  taxes  on  the  basis  of  owner- 
ship on  March  1,  1907,  have  been  fully  perform- 
ed, but  the  collection  of  such  taxes  shall  be  as 
in  the  act  provided.  Beld,  that  the  extension  of 
taxes  was  a  part  of  the  collection,  and  not  of 
assessment,  apportionment,  or  levy ;  hence  it 
■bould  be  done  as  provided  in  the  new  law. 

Appeal  from  Circait  Oonrt,  Clatsop  Conn- 
tr;  Thomas  A.  McBride,  Judge. 

Action  by  John  Waterhouse  and  another 
against  Clatsop  connty  and  anotber.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

Gilbert  L.  Hedges,  Dlst  Atty.,  and  John 
0.  McCue,  for  appellants.  John  H.  &  A.  M. 
Smith,  for  resirandents. 

BEAN,  C.  J.  The  question  for  decision  on 
this  appeal  is  whether  the  county  clerk  is 
required  to  extend  the  taxes  levied  for  the 
year  1907  on  tlie  original  assessment  roll, 
and  deliver  such  roU,  with  a  warrant  for  the 
collection  attached,  to  the  tax  collector,  or 
whether  he  shall  make  a  transcript  of  the 
original  roll,  extend  the  taxes  thereon,  and 
deliver  the  same,  with  the  tax  warrant  at- 
tached, to  such  officer.  Prior  to  the  act  of 
February  28,  1907  (Laws  1907,  p.  453),  the 
law  required  the  county  clerk  to  make  a  cer- 
tificate of  the  several  amounts  apportioned 
to  be  assessed  npon  the  taxable  property  of 
.  his  county  and  deliver  the  same  to  the  sher- 
itt,  together  with  a  transcript  of  the  original 
assessment  roll,  with  the  amount  of  taxes  ex- 
tended and  entered  thereon,  and  with  a  war- 
rant authorizing  the  collection  of  such  tax 
attached.  B.  &  C.  Oomp.  8  309a  On  Febru- 
ary 2S,  1907,  an  act  was  passed  to  provide  a 
more  efflclMit  system  for  the  levy  and  collec- 
tion of  taxes.  Lews  1907,  p.  4S3.  By  section 
14  of  this  act  the  county  clerk  is  to  extend 
the  taxes  on  the  original  roll  in  place  of  on  a 
transcript  thereof,  as  formerly,  and  deliver 
such  original  roll,  with  the  taxes  so  extended 
and  warrant  attached,  to  the  tax  collector; 
and  by  section  80  it  is  declared  that  all  laws 
heretofore  In  force  are  to  continue  in  force 
and  effect  until  all  things  and  acts  in  and 
about  the  assessment,  apportionment,  and 
levy  of  taxes  upon  the  basis  of  ownership  oi 
property  on  the  Ist  day  of  March,  1907,  and 
the  assessment,  apportionment,  levy,  and  col- 
lection of  taxes  and  proceedings  Incident 
thereto,  made  or  commenced  prior  to  such 
date  (except  as  specified  in  section  65),  have 
been  fully  and  duly  performed,  but  that  the 
taxes  levied  on  the  basis  of  ownership  of 
property  on  March  1,  1907,  shall  be  collected 
as  in  the  act  provided. 

The  object  of  this  provision  is  plain.  The 
assessment  for  the  year  1907  was  to  be  made 
on  the  basis  of  ownership  of  property  on 
March  1,  of  that  year,  and  therefore  would  be 


partly  completed  b^ore  the  act  of  Febraary 
28th  could  go  into  effect    It  was  consequent- 
ly  provided  that  such  assessment  should  be 
made  and  the  taxes  apportioned  and  levied 
in  accordance  with  the  law  in  force  at  the 
time  the  making  of  the  assessment  was  com- 
menced.   The  taxes  assessed  and  levied  for 
the  year  1908,  and  previous  years,  could  not, 
in  the  nature  of  things,  be  all  collected  prior 
to  the  time  the  act  of  1907  came  into  efCect, 
and  therefore  it  was  provided  that  as  to  as- 
sessment, apportionment,  levy,  and  collection 
of  such  taxes  the  law  under  which  the  same 
was  made  should  continue  In  force.     But 
there  was  no  necessity  for  any  such  provision 
as  to  the  collection  of  taxes  levied  on  the  a»' 
sessment  of  1907,  and  hence  it  is  provided 
that  such  taxes  shall  be  collected  in  the  man- 
ner provided  in  the  act  of  February  28,  1907. 
The  extension  of  taxes  on  the  tax  roll  and 
the  delivery  of  the  roll,  or  a  copy  thereof,  te 
the  tax  collector,  with  a  warrant  attached,  is 
a  step  In  the  collection  of  the  taxes,  and  not 
In  the  assessment,   apportionment,  or   levy. 
The  law  has  always  carefully  distinguished 
between  the  assessment,  apportionment,  and 
levy  of  taxes,  and  their  collection,  and  the 
extension  of  the  taxes  upon  the  roll,  or  a  copy 
thereof,  has  always  been  regarded  as  one  step 
in  the  collection.    Chapters  1  to  6,  inclusive, 
of  title  30,  B.  &  C.  Comp.,  relates  to  the  as- 
sessment, apportionment,  and  levy  of  taxes, 
while  chapters  6  and  7  govern  their  collec- 
tion, and  the  provision  for  the  extension  of 
the  taxes  on  a  transcript  of  the  roll  and  de- 
livery of  such  transcript  to  the  sberift  is  part 
of  chapter  6.    The  same  distinction  was  rec- 
ognized by  the  Legislature  of  1907.    It  pase 
ed  two  acts  in  reference  to  assessment  and 
collection  of  taxes — one  to  provide  a  more  ef- 
ficient and  equitable  system  for  the  assess- 
ment of  property  for  taxation  (Laws  1907,  p, 
485),  and  the  other  a  more  efficient  system 
for  the  levy  and  collection  of  taxes,  and  the 
provision  in  reference  to  the  extension  of  the 
taxes  on  tax  roll  Is  found  in  the  latter  act 
(Laws  1907,  p.  453). 

We  conclude,  therefore,  that  the  extension 
of  the  taxes  on  the  tax  roll  is  no  part  of  the 
assessment,  apportionment,  or  levy  of  the  tax, 
but  is  a  step  in  the  process  of  its  coliection, 
and  the  clerk  should  extend  the  taxes  for 
1907  on  the  original  assessment  roll,  and  de- 
liver such  roll,  with  warrant  attached,  to  the 
tax  collector,  as  provided  in  act  of  1907. 

Decree  of  court  below  will  be  affirmed. 


«T  Wasb.  ta> 
PAXNB  et  al.  r.  WHATCOM  COUNTI 
BY.  &  LIGHT  C!0.  et  al. 
(Supreme  Court  of  Washington.    Oct  19,  1907.) 

1.  TBIAI/— iNSTBUCnOIfS— FOKH. 

A  court  need  not  give  requested  instrae- 
tions  in  any  set  form  of  language:  It  beinf 
sufficient  to  give  their  substance,  if  proper. 

VEA.  T^ote. — For  cases  in  point  sea  (^t  DiB> 
vol.  46,  Trial,  U  084,  605.1 
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2.  EviDHNCi:— ExPEBT  Testimont— Wbight. 

A  jary  in  a  peraonal  injury  action  may 
base  a  finding  of  peTmanent  injury  on  ordinary 
testimony,  though  it  is  not  sustained  by  the  ex- 
pert testimony. 

[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig. 
Tol.  20,  Evidence,  8  2395.1 

Appeal  from  Superior  Court,  Whatcom 
County;  Jeremiah  Neterer,  Judge. 

Persoual  injury  action  by  Millie  Payne  and 
another  against  die  Whatcom  County  Rail- 
way &  Light  Company  and  others.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

Newman  &  Howard,  for  appell«nt&  J.  O. 
Allen,  for  respondents. 

DTJNBAH,  J.  This  Is  an  action  for  dam- 
ages for  personal  injuries  alleged  to  have 
been  sustained  by  Millie  Payne,  one  of  the 
respondents,  while  a  passenger  on  a  street 
car  in  Whatcom  county  on  the  night  of  July 
4,  1905.  The  Injuries  were  sustained  at  a 
switch  on  the  main  line  connecting  the  former 
cities  of  Falrhaven  and  Whatcom.  The  re- 
spondent Millie  Payne  was  a  passenger  on  a 
south-bound  open  car,  with  a  step  or  run- 
ning board  extending  the  length  of  the  car  on 
each  side  of  the  seats  extending  crosswise. 
All  of  the  seats  were  occupied,  and  the  re- 
spondent Millie  Payne,  with  many  other  pas- 
sengers, was  standing  on  the  running  board, 
holding  onto  vertical  bars  or  handholds  con- 
structed for  that  purpose.  The  north-bound 
car  was  an  open  car  of  the  same  character 
and  dimensions.  When  the  south-bound  car 
attempted  to  pass  the  north-bonnd  car,  which 
had  stopped  too  close  to  the  switch,  the  run- 
ning boards  overlapped,  and  Millie  Payne 
was  caught  between  them  and  sustained  the 
Injuries  complained  of.  The  exact  relative 
positions  of  the  cars  is  not  material,  for  it 
Is  admitted  that  the  motormen  In  control  of 
the  two  cars  were  negligent,  and  that  the 
company  was  liable  for  Injuries  actually  sus- 
tained by  the  respondent  Millie  Payne;  but 
It  Is  denied  that  she  was  injured  in  the  sum 
of  $10,000,  the  amount  sued  for,  or  any  other 
or  greater  sum  than  $100,  which  amount,  to- 
gether with  accrued  costs,  it  tendered  Into 
court.  The  cause  was  tried  by  a  Jury  on  the 
14th  of  May,  1906,  and  a  judgment  rendered 
In  favor  of  the  plaintiffs  In  the  amount  of 
$5,000.  Thereafter  defendants  moved  the 
court  for  a  new  trial,  which  motion  was 
sustained,  providing,  however,  that  if  the 
plaintiffs  filed  their  written  consent  to  a  re- 
duction of  the  amonnt  of  the  verdict  to  $3,000, 
the  motion  for  a  new  trial  would  be  denied. 
The  plaintiffs  thereafter  filed  their  written 
consent  to  such  reduction.  Judgment  was 
entered  In  their  favor  for  the  amount  of 
$3,000,  and  from  such  judgment  this  appeal 
is  prosecuted. 

It  will  be  seen  from  the  statement  that  the 
only  questions  involved  are  those  which  affect 
the  amount  of  the  judgment  The  errors  al- 
leged  are  the  giving  and  refusing  to  give 


certain  instmctlons  and  the  rejection  of  tes- 
timony. It  Is  urged  that  the  court  erred  in 
refusing  to  give  the  following  instruction 
proffered  by  the  appellants:  "You  are  In- 
structed that  It  is  your  duty  to  try  this  case 
as  fairly  and  Impartially  as  though  it  were 
an  action  between  two  private  persons,  and 
It  Is  your  duty  to  disregard  all  appeals  made 
by  counsel  to  you  solely  with  a  view  to  ex- 
citing your  prejudice  against  one  of  the  de- 
fendants because  it  is  a  street  railway  cor- 
poration, if  any  such  have  been  made,  and 
that,  while  counsel  have  a  right  to  crit- 
icise the  testimony  of  the  witnesses,  they 
have  no  right  to  denounce  the  testlmray 
of  any  witness  as  unworthy  of  credit,  sim- 
ply for  the  reason  that  sudi  witness  may 
have  been  in  the  employ  of  the  defend- 
ant corporation;  and  such  appeals  and  de- 
nunciations. If  any  such  have  been  made, 
should  be  entirely  disregarded  by  you  In 
arriving  at  a  verdict."  And  the  further  In- 
struction: "In  estimating  the  amount  of  the 
damages  which  the  plaintiffs  have  sustained, 
you  will  not  be  permitted  to  award  any 
greater  or  less  sum  by  reason  of  the  fact  that 
the  Injuries  were  Inflicted  by  the  plaintiff 
Millie  Payne  having  been  caught  between  the 
cars  of  the  defendant  company.  In  other 
words,  in  estimating  the  damages,  you  should 
be  guided  by  the  extent  of  the  Injuries,  and 
not  by  the  cause  which  inflicted  them.  The 
plaintiffs  are  entitled  to  recover  no  more  and 
no  less  than  they  would  be,  had  the  same 
injuries  been  Inflicted  in  an  accident  in  a 
shingle  mill,  sawmill,  logging  camp,  or  by 
an  individual."  It  is  so  well  established  that 
It  is  scarcely  worth  repeating  that  a  conr* 
cannot  be  compelled  to  give  Instructions  In 
any  set  form  of  words  or  language,  but  that, 
when  the  substance  of  the  instructions  aslced 
for,  if  they  are  proper  instructions,  is  given, 
the  duty  of  the  court  is  ended. 

A  recurrence  to  the  instructions  actually 
given  by  the  court  shows  that  the  substance 
of  the  instructions  asked  for  was  given  by  the 
court  In  this  case.  The  court,  among  other 
things,  said:  "You  are  further  instructed 
that  in  your  deliberations  upon  this  case  l*" 
Is  your  duty  to  try  this  case  as  fairly  axu*. 
Impartially  as  though  It  were  a  suit  between 
two  private  persons,  and  it  is  your  duty  to 
disregard  all  statements  of  counsel,  made 
to  the  court  in  the  presence  and  hearing  of 
the  jury  upon  any  objections  which  may 
have  been  made  to  the  introduction  of  testi- 
mony, or  upon  any  argument  which  may  have 
been  made  to  the  court  upon  any  proposition 
of  law,  or  anything  the  court  may  have  said 
In  passing  upon  such  a  proposition  as  was 
then  presented,  and  determine  this  solely  up- 
on the  testimony  that  has  been  offered  and 
admitted  before  the  court,  in  pursuance  of 
the  Instructions  which  the  court  gives  you 
upon  the  law."  In  answer  to  objections  of 
counsel  for  the  appellants  in  relation  to  state- 
ments that  were  made  by  counsel  for  the 
respondents,  the  court  said:  "The  court  will 
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again  Instmct  the  jury  not  to  be  moved  in 
tbeir  conclusion  in  this  case  by  what  counsel 
may  any  on  either  side  where  It  Is  not  sup- 
ported by  the  testimony,  and  determine  this 
case  solely  upon  the  testimony  that  was  of- 
fered, and  which  the  court  admitted,  and  up- 
on the  instructions  of  the  court.  The  jury  Is 
not  to  consider  anything  that  counsel  may 
say,  or  the  court  may  say.  In  passing  upon  a 
question  of  law,  but  must  decide  this  case 
solely  upon  the  evidence  that  is  presented  to 
you  and  admitted  by  the  court"  It  would 
seem  that  the  Instructions  of  the  court  In  this 
respect  ought  to  have  been  satisfactory.  The 
third  Instruction  complained  of  was  given  in 
effect  by  the  court — that  the  damages  should 
be  compensatory,  and  could  only  be  based  up- 
on the  actual  damages  shown  and  suffering 
proved. 

The  objection  is  also  made  that  the  court 
refused  the  following  Instructions:  "The  court 
Instructs  you  that  these  actions  for  personal 
Injuries  are  necessarily  painful  to  the  feelings, 
and  there  is  often  an  inclination,  where  the 
feelings  are  excited  by  the  addresses  of  elo- 
quent counsel,  to  give  more,  perhaps,  than  in 
your  calmer  moments  you  would  undertake 
to  give.  You  are  to  bear  in  mind  that  your 
oath  calls  for  your  decision  according  to  the 
evidence,  and  that  extravagant  verdicts  have 
to  be  set  aside  and  the  case  tried  over  again." 
Even  if  it  should  be  conceded  that  this  was  a 
proper  instruction  to  give,  the  spirit  of  the 
instruction  asked  was  given  by  the  court,  as 
shown  by  the  excerpts  which  we  have  pro- 
duced. 

The  fifth  complaint  is  that  the  court  erred 
In  refusing  to  give  the  following  Instruction: 
"You  are  instructed  that  it  will  be  the  duty 
«f  the  jury,  in  arriving  at  a  verdict  in  this 
case,  to  be  governed  by  the  evidence  in  the 
case  and  the  law  as  herein  given  co  you,  re- 
gardless of  the  condition  of  the  parties  hereto 
financially,  or  of  the  effect  of  your  verdict 
iiI>on  the  parties,  or  either  of  them."  What 
we  have  said  In  reference  to  the  instruction 
of  the  court  as  actually  given  applies  also  to 
this  instruction  offered.  Upon  all  these  ques- 
tions an  examination  of  the  instructions  im- 
presses us  with  the  fact  that  the  instructions 
as  a  whole  were  particularly  clear  and  fair, 
guarding  the  rights  of  the  appellants  with  as 
much  zeal  as  the  court  could  be  expected  co 
exercise  under  any  circumstances. 

It  Is  also  contended  that  the  court  erred  in 
Instructing  the  jury  that  it  should  take  into 
consideration  aggravation  of  a  pre-existing 
disease,  or  pre-existing  injury  to  the  womb. 
This  objection  Is  based  upon  the  idea  that 
there  was  no  testimony  tending  to  show  any 
pre-existing  disease;  but  from  the  record  we 
are  satisfied  there  was  sufficient  testimony 
to  go  to  the  jury  on  this  subject  It  is  also 
claimed  that  the  court  erred  in  submitting  to 
the  jury  the  question  of  permanent  injuries, 
and  in  giving  instructions  in  regard  thereto, 
for  the  reason  that  there  was  no  testimony 
tending  to  show  permanent  injuries.     The 


weakness  of  this  contention  lies  1b  the  fact 
that  there  was  some  testimony  tending  to 
prove  permanent  injury.  It  is  true  that  the 
testimony  of  the  physicians  called  as  expert 
witnesses  probably  did  not  sustain  this  con- 
tention; but  the  testimony  of  the  plaintiff 
Millie  Payne  and  her  co-respondent  her  bos- 
band,  Thomas  Payne,  and  the  testimony  of 
other  of  the  plaintiffs'  witnesses,  does  sus- 
tain it  The  testimony  of  expert  witnesses 
is  not  exclusive,  and  does  not  necessarily 
destroy  the  force  or  credibility  of  other  tes- 
timony. The  jury  has  a  right  to  weigh  the 
testimony  of  all  the  witnesses,  experts  and 
otherwise;  and  the  same  rule  applies  as  to 
the  weight  and  credibility  of  such  testimooy. 

So  far  as  the  amount  of  the  verdict  Is  con- 
cerned, we  are  not  convinced,  from  all  the 
testimony,  that  the  Injury  Inflicted  was  so 
trifling  as  contended  for  by  the  learned  coun- 
sel for  the  appellants,  and  perhaps  not  so 
serious  as  counsel  for  respondents  paints  it 
But  if  the  testimony  of  the  respondents'  wit- 
nesses, who  were  certainly  in  a  positlMi  by 
reason  of  their  relations  with  respondent  Mil- 
lie Payne  to  judge  intelligently  of  her  con- 
dition, is  to  be  believed,  the  judgment  award- 
ed of  $3,000  is  not  excessive;  and,  considered 
in  relation  with  the  fact  that  this  question 
was  passed  upon  by  the  trial  judge,  who 
saw  the  witnesses  and  heard  their  testimony, 
we  do  not  feel  justified  in  disturbing  the 
judgment 

There  being  no  error  committed  in  the  giv- 
ing or  refusal  of  instructions,  or  In  the  ad- 
mission or  rejection  of  testinxxiy,  the  judg- 
ment Is  affirmed. 

HADLEY,  C.  J.,  and  FDLT.ERTON,  RUD- 
KIN,  BOOT,  MOUNT,  and  CROW,  JJ.,  omi- 
cur. 


(46  Waah.  tm 
WITHERILI;  et  al.  t.  FRAUNFELTER  et  al. 
(Supreme  Court  of  Washington.    Oct  19,  1907.) 

Husband   and  Wht— Separate  Psopestt— 

CoMMUNmr  PsopEBTr. 

Property  in  this  state,  purchased  by  a 
married  man,  domiciled  In  Pennsylvania,  with 
mone;  accumulated  from  the  profits  of  a  busi- 
ness couducted  by  himself  in  that  state  while 
residing  therein  with  his  wife,  was  the  separate 
property  of  the  hnaband,  and  not  community 
property. 

[Ed.  Note.— For  cases  in  point,  m:  Cent  Difr 
vol.  26,  Husband  and  Wife,  8S  900-902.] 

Appeal  from  Superior  Court  King  Coun- 
ty; Arthur  B.  Griffin,  Judge. 

Action  by  John  H.  Wltherill  and  others 
against  James  Fraunfelter  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeaL 
Reversed. 

Harold  Preston  and  Charles  B.  Patterson, 
for  appellants.    E.  P.  Whiting,  for  respond- 

PER  CURIAM.  This  is  an  action  brought 
to  quiet  the  title  to  certain  real  property  sit- 
uated In  King  county.  The  pn^erty  In  ques* 
ents. 
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tlon  was  purchased  as  an  tnTestment  by  one 
L.  B.  Lockard,  then  a  married  man,  domiciled 
In  the  state  of  Pennsylvania,  with  money 
accumulated  from  the  profits  of  a  bnslness 
conducted  by  himself  in  that  state,  while  n- 
■Idlng  therein  with  his  wife.  After  the  puiv 
chase  the  wife  died,  and  Loclcard  sold  the 
land  to  the  predecessors  In  interest  of  the 
appellants.  The  respondents  claim  title  as 
the  successors  in  Interest  of  the  heirs  of  the 
wife.  The  laws  of  Pennsylvania  governing 
the  ownership  of  money  acquired  as  the  mon- 
vy  invested  In  this  property  was  acquired  is 
Bubstantlaily  the  common  law;  the  money 
being  under  the  absolute  control  and  domin- 
ion of  the  husband.  The  single  question  pre- 
sented by  the  record  is :  Was  the  real  prop- 
erty in  question  the  separate  property  of 
Lockard,  or  the  community  property  of  Lock- 
ard and  rwUe.  If  it  was  the  former,  the  ap- 
pellants have  title;  It  the  latter,  title  Is  in 
the  respondents. 

This  precise  question  was  presented  to  this 
court  in  the  case  of  Brookman  v.  Durkee,  90 
Pac.  914,  and  the  property  then  in  question 
decided  to  be  the  separate  property  of  the 
husband.  That  case  Is  controlling  here,  and 
requires  a  reversal  of  the  Judgment  entered 
toy  the  court  below. 

The  order  will  be,  therefore,  that  the  judg- 
ment appealed  from  be  reversed,  and  the 
cause  remanded  with  Instructions  to  enter 
judgment  in  f avdr  of  the  appellants  for  the 
Interest  in  dispute. 


(47  Wasb.  3S9) 

CLAUSEN  V.  LAWRBNCB  et  ux. 
(Supreme  Court  of  Washington.    Oct  19,  1907.) 

Appbai.  —  Review  —  DiscamoN  of  Coubt— 

Settiro  Aside  Defaults. 

An  order  setting  aside  a  default  judgment 
will  not  be  disturbed  on  appeal  nnless  it  appears 
that  substantial  injustice  has  been  done  by  an 
abase  of  discretion. 

(E:d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  3823.] 

Appeal  £rom  Superior  Coort,  Spokane 
County. 

Action  by  B.  O.  Clausen  against  P-  A. 
Lawrence  and  wife.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

R.  K  Edmlston,  tot  appellant  B.  li.  Bran- 
ford,  for  respondents. 

DUNBAR,  J.  This  to  an  appeal  from  a 
final  judgment  of  dismissal  and  costs  against 
appellant  and  from  certain  orders  made 
during  the  trial.  This  is  an  action  or  dam- 
ages for  an  alleged  breach  of  contract  The 
appellant  and  respondent  P.  A.  Lawrence,  in 
the  month  of  October,  1904,  entered  Jito  an 
•ral  agreement  by  the  terms  of  which  said 
P.  A.  Lawrence  was  to  furnish  certain  sums 
for  the  purchase  of  a  certain  tract  of  land, 
situated  In  Idaho,  and  appellant  was  to  open 
and  maintain  a  suitable  office  In  the  city 
of  Spokane,  Wash.,  for  the  sale  of  said  land. 


and  to  personally  devote  his  time  and  best 
efforts  to  that  end;  that  Lawrence  was  to 
receive  the  first  proceeds  of  the  sales  made 
from  said  tract  of  land,  until  he  should  be 
fully  reimbursed  with  all  the  money  in- 
vested by  him;  and  that  afterwards  appel- 
lant was  to  receive  one-half  of  the  profits 
which  might  be  realized  over  and  above  the 
sum  to  be  paid  to  said  Lawrence  as  afore- 
said. In  consideration  of  the  services  which 
said  appellant  agreed  to  render  in  opening 
and  maintaining  an  office,  and  using  his  best 
efforts  in  selling  said  described  tract  of 
land.  The  court  found  from  the  testimony 
that,  in  pursuance  of  said  agreement  Law- 
rence purchased  the  said  tract  of  land  and 
performed  his  part  of  the  agreement;  that 
on  or  aboat  the  1st  day  of  December,  1904, 
the  plaintiff  abandoned  the  office  which  he 
had  occupied  during  the  time  of  the  negotia- 
tions and  making  the  above-mentioned  agree- 
ment ;  that  after  the  sale  of  a  small  portion 
of  said  land,  to  wit,  on  or  about  January  1, 
1905,  the  plaintiff,  voluntarily  and  without 
cause  or  consent  on  the  part  of  defendants, 
or  either  of  them,  abandoned  the  said  con- 
tract and  agreement,  and  entered  Into  and 
engaged  in  other  business  wholly  foreign  to, 
and  Inconsistent  with,  said  agreement  and 
utterly  failed  and  neglected  to  open  or  main- 
tain any  office  at  all  for  the  sale  of  such 
real  estate,  and  foiled  to  sell,  or  make  any 
effort  to  sell,  such  tract  of  land,  or  any  part 
thereof,  and  abandoned  and  wholly  failed  to 
perform  his  part  of  the  agreement;  voluntar- 
ily and  without  cause  or  consent  on  the  part 
of  said  defendant ;  that  the  defendants  were 
not  Indebted  to  the  plaintiff  in  any  sum 
whatever.  And  concluded  as  a  matter  of  law 
that  said  plaintiff  voluntarily  abandoned  and 
rescinded  the  aforesaid  agreement  on  the  1st 
day  of  January,  1905,  and  thereby  ended  the 
same,  and  thereby  ended  and  determined  any 
ana  all  obligations  of  the  said  defendants  to 
the  end  and  by  virtue  of  the  contract;  that 
there  was  nothing  due  from  the  said  defend- 
ants CO  the  plaintiff  under  and  by  virtue  of 
the  contract;  and  that  the  defendants  were 
entitled  to  a  iudgment  of  dismissal  of  the  ac- 
tion ana  for  all  lawful  costs  expended.  Cer- 
tain findings  of  fact,  which  were  essentially 
opposite  in  r^attw  of  statement  to  the  findings 
found  by  the  court,  were  suggested  by  the  ap- 
pellant and  refused  by  the  court 

Judgment  in  this  case  had  been  taken 
against  the  respondents  by  default.  This 
judgment  was  afterwards  vacated  on  motion 
of  the  respondents,  and  It  is  strenuously 
urged  by  the  appellant  that  the  court  erred 
In  vacating  the  default  judgment,  and  grant- 
ing the  defendants  permission  to  answer.  A 
motion  of  this  kind  is  so  i>artlcularly  ad- 
dressed to  the  discretion  of  the  trial  court, 
who  to  familiar  with  all  the  circumstances 
of  the  case,  that  the  appellate  court  will  be 
slow  to  interfere  with  the  orders  of  the  trial 
court,  unless  it  should  appear  that  substan- 
tial Injustice  had  been  done  by  an  abuse  of 
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discretion.  Especially  Is  this  tme  where  the 
order  of  the  conrt  does  not  permanently 
deprive  the  plaintiff  of  any  substantial  right, 
but  simply  has  the  effect  of  submitting  his 
case  to  a  trial  on  the  merits.  The  record 
convinces  us  that  there  was  no  abuse  of  dis- 
cretion in  vacating  the  Judgment. 

On  the  merits  there  seems  to  be  no  particu- 
lar principle  of  law  involved.  If  the  find- 
ings of  the  court  are  correct,  the  judgmoit 
should  undoubtedly  be  sustained;  but,  If 
the  findings  proposed  by  the  appellant  ara 
justified  by  the  evidence,  the  judgment  is 
wrong.  The  action  is  not  one  for  an  ac> 
counting,  as  is  asserted  by  appellant,  but 
iB  an  action  for  damages  for  breach  of  con- 
tract 

Viewed  in  either  aspect,  we  are  satisfied 
that  the  findings  of  the  court  are  justified  by 
the  testimony,  and  the  judgment  is  therefore 
affirmed. 

HADLEY,  C.  J.,  and  PTJLLERTON,  RUD- 
KIN,  ROOT,  MOUNT,  and  CROW,  JJ.,  con- 
cur. 


(47  Wash.  SIS) 

ZENT  V.  SULLIVAN  et  «». 
(Supreme  Court  of  Washington.    Oct.  11,  1907.) 

1.  Husband   ahd   Wife  —  Necessabies--*:- 

PENSE8  or  DiVOBCE  PROCEEDING. 

A  wife  has  no  implied  power  to  pledge 
her  husband's  credit  for  the  expenses  of  prose- 
cuting or  defending  a  divorce  action  as  neces- 
saries, since  Ballinger's  Ann.  Codes  &  St.  § 
5722,  gives  tlje  court  power  to  provide  for  the 
wife's  expenses,  and  to  compel  the  husband  to 
pay  them. 

[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  26,  Husband  and  Wife,  t  137.] 

2,  Same— Agenct  of  Wife  fou  Husband— 
Natube  of  Right. 

The  implied  power  of  a  wife  to  bind  her 
husband  for  necessaries,  where  it  exists,  is 
for  her  own  benefit,  and  not  for  the  t>enefit  of 
those  with  whom  she  may  deal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  §|  121,  122.] 

8.  Same— Expenses  of  Divoece  Suit— Wife's 

CONTBACT     with     ATTOBNET— LIABILITT     OF 

Husband. 

A  contract  with  a  wife  for  the  payment  of 
an  attorney  fee  in  a  divorce  proceeding  to  be 
paid  in  addition  to  any  allowance  made  by  the 
court  shows  upon  its  face  tliat  it  is  the  in- 
dividnal  obligation  of  the  wife,  and  no  recovery 
could  l>e  had  on  it  against  the  husband. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  I  137.] 

4.  Same— Action  fob  Attobnbt  Fees— Bub- 
den   OF  Pboof. 

In  an  action  against  a  wife  for  attorney 
fees  in  a  divorce  proceeding,  the  burden  is  upon 
the  attorney  of  proving  that  the  action  was  in- 
stituted on  reasonable  and  justifiable  grounds. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  §  844.] 

Appeal  from  Superior  Court,  Adams  Coun- 
ty;  W.  T.  Warren,  Judge. 

Action  by  D.  W.  Zent  against  Maggie  Sulll- 
van  and  another.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.     Affirmed. 


Zent,  Lovell  &  Hamilton,  for  appellant  O. 
E.  Holcomb,  for  respondoits. 

RUDKIN,  3.  On  the  14titi  day  of  January, 
1906,  the  plaintiff  entered  into  a  written  con- 
tract with  the  defendant  Maggie  SnlUvan, 
whereby  be  agreed  to  commence  and  diligent- 
ly prosecute  an  action  for  divorce  in  favor  of 
said  Maggie  Sullivan  against  her  husband, 
John  C.  Sullivan,  her  co-defendant  bneln, 
and  on  her  part  said  Maggie  Sallivan  sgreed 
that  the  plaintiff  shoold  receive  for  his  serv- 
ices in  that  behalf  the  sum  of  $500,  or  $250 
in  the  event  that  such  action  abonid  be  dis- 
missed before  final  judgment  such  sums  to 
be  in  addition  to  any  snms  allowed  or  award- 
ed by  the  court  In  the  divorce  proceedings. 
On  the  following  day  tibe  divorce  action  was 
commenced  by  the  filing  of  tbe  ccnnplaint  and 
the  service  of  a  summons,  but  the  action  was 
thereafter  dismissed  by  consent  of  the  parties 
before  final  judgment  This  action  was  there- 
upon commenced  against  botb  the  husband 
and  wife  to  recover  the  stipulated  fee.  The 
plaintiff  proved  the  execution  of  the  contract 
for  the  fee  by  the  defendant  Maggie  Sullivan, 
the  commencement  and  dismissal  of  the  action 
for  divorce,  offered  in  evidence  the  contract 
and  the  files  In  the  divorce  action,  and  rested. 
A  motion  for  nonsuit  interposed  by  the  hus- 
band at  this  stage  was  sustained,  and,  from 
the  judgment  of  nonsuit,  the  present  appeal 
is  prosecuted. 

There  is  a  conflict  of  authority  on  the  ques- 
tion of  the  husband's  liability  for  counsel 
fees  incurred  by  the  wife  In  connection  with 
divorce  proceedings,  whether  she  se  plaintiff 
or  defendant  In  Alabama,  Arkansas,  Con- 
necticut, Illinois,  Indiana,  Eentucl^y,  Massa- 
chusetts, Missouri,  Nebraska,  New  Hamp- 
shire, Vermont  and  Wisconsin  the  rule  of 
nonliability  is  asserted  without  qualification. 
Pearson  v.  Darrington,  32  Ala.  227 ;  Klnche- 
loe  V.  Merriman,  54  Ark.  557,  16  S.  W.  578,  26 
Am.  St.  Rep.  60;  Shelton  v.  Pendleton,  18 
Conn.  417;  Dow  v.  Eirster,  79  111.  254;  Me- 
Cullough  V.  Robinson,  2  Ind.  630;  Williams 
V.  Monroe,  18  B.  Mon.  (Ky.)  514;  Coffin  T. 
Dunham,  8  Cush.  (Mass.)  404,  54  Am.  Dec. 
769 ;  Isbell  v.  Weiss,  60  Mo.  App.  M ;  Teiser 
V.  Lowe,  50  Neb.  310,  69  N.  W.  847;  Morri- 
son V.  ;aolt  42  N.  H.  478,  80  Am.  Dec  120; 
Wing  T.  Hurlburt  15  Vt  607,  40  Am.  Dec. 
695 ;  Clarke  v.  Burke,  65  Wis.  .S59,  27  N.  W. 
22,  56  Am.  Rep.  631.  Thus,  'n  Shelton  v. 
Pendleton,  supra,  decided  in  1847,  the  court 
nald:  "This  demand  of  the  plaintiffs  has 
no  support  from  any  precedent  to  be  found 
by  us  in  this  country  or  elsewhere."  And  In 
Coffin  r.  Dunham,  supra,  decided  In  1851, 
Shaw,  O.  J.,  said:  "This  action  is  without 
precedent  in  this  commonwealth,  and  con- 
trary to  the  practice  and  course  of  decisions." 
On  the  other  hand.  In  the  following  more  re- 
cent cases  the  right  of  recovery  is  sustained, 
with  certain  qualifications  and  limitations: 
Ottaway  t.  Hamilton,  3  a  P.  D.  398;  Stock- 
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en  T.  Patrick,  29  L.  T.  S.  507 ;  Sprayberry  v. 
Merit,  30  Ga.  81,  76  Am.  Dec.  637 ;  Porter  v. 
Briggs,  38  Iowa,  166,  18  Am.  Rep.  27;  Pres- 
ton y.  Johnson,  66  Iowa,  285,  21  N.  W.  606; 
Clyde  y.  Peayy,  74  Iowa,  47,  36  N.  W.  883; 
McCurley  y.  Stockbrldge,  62  Md.  422,  60  Am. 
Rep.  229;  Langbeln  y.  Schneider,  16  N.  X. 
Supp.  943,  27  Abb.  N.  C.  228 ;  Habn  y.  Rog- 
ers, 69  N.  T.  Supp.  926,  34  Misc.  Rep.  549; 
Ceccato  v.  Deutschman,  19  Tex.  Ciy.  App.  434, 
47  S.  W.  739;  Dodd  y.  Heln,  26  Tex.  Civ. 
App.  164,  62  S.  W.  811 ;  Peck  y.  Marling,  22 
W.  V.  708.  In  Johnson  y.  Williams,  3  G. 
Greene,  98,  54  Am.  Dec.  491,  decided  In  1851, 
the  Supreme  Court  of  Iowa  said:  "We  find 
no  case  where  the  husband  has  been  sued  and 
a  recovery  had  upon  the  ground  of  necessa- 
ries." In  Porter  y.  Briggs,  supra,  the  court 
later  permitted  a  recovery  by  the  wife's  at- 
torney against  the  husband,  where  the  wife 
had  been  sued  for  a  divorce  on  the  ground 
of  her  adultery.  And  In  the  still  later  case  of 
Preston  v.  Johnson,  supra,  the  court  seems  to 
recognize  the  right  of  the  attorney  to  recov- 
er against  the  husband  In  all  cases,  subject 
to  the  single  requirement  that  he  acted  In 
good  faith.  It  will  thus  be  seen  that  the  clear 
weight  of  authority  Is  against  the  attorney's 
right  of  recovery  In  such  cases,  and  this 
much  the  appellant  concedes. 

It  certainly  cannot  be  said  as  a  universal 
rule  that  expenses  Incurred  by  the  wife  In 
obtaining  or  attempning  to  obtain  a  divorce 
from  her  husband  are  for  necessaries,  as  that 
term  has  been  uniformly  defined  by  the 
courts.  On  the  other  hand.  If  the  law  made 
no  other  provision  for  the  prosecution  or  de- 
fense of  such  actions  by  the  wife,  there  would 
be  strong,  and  perhaps  controlling,  reasons 
for  holding  in  some  IndiTldual  cases  that  the 
expenses  Incurred  were  necessary  for  the  pro- 
tection of  the  wife,  and  that  she  bad  implied 
authority  to  pledge  the  husband's  credit  for 
their  payment  But  our  statute  makes  very 
liberal  provision  for  the  wife  in  such  cases. 
Section  5722,  Balllngcr's  Ann.  Codes  &  St., 
provides  that  "pending  the  action  for  divorce 
the  court,  or  judge  thereof,  may  make,  and 
by  attachment  enforce,  such  orders  for  the 
dlsiMsitlon  of  the  persons,  property  and  chil- 
dren of  the  parties  as  may  be  deemed  right 
and  proper,  and  such  orders  relative  to  the 
expenses  of  such  action  as  will  insure  to  the 
wife  an  efficient  preporatlon  of  her  case,  and 
a  fair  and  Impartial  trial  thereof ;  and  on  de- 
creeing or  refusing  to  decree  a  divorce,  the 
court  may,  in  its  discretion,  require  the  hus- 
band to  pay  all  reasonable  expenses  of  the 
wife  in  the  prosecution  or  defense  of  the  ac- 
tion, when  such  divorce  has  been  granted  or 
refused,  and  give  judgment  therefor."  In 
view  of  the  liljeral  provisions  of  tills  statute 
we  see  no  possible  reason  why  the  wife  is 
under  a  necessity  to  pledge  her  husband's 
credit  for  the  expenses  of  prosecuting  or  de- 
fending an  action  for  divorce  In  this  state,  or 
why  she  should  have  any  implied  power  in 
that  regard.  The  divorce  court  has  before  It 
9ir.-G9 


the  parties,  their  property,  their  merits  and 
delinquencies,  and  can  fix  the  amount  of  the 
husband's  liability  to  the  wife  and  her  at- 
torney on  an  equitable  basis,  without  any  in- 
quiry into  collateral  facts ;  and  we  are  satis- 
fied that  the  rights  of  all  parties  will  be  best 
subserved-  by  relegating  the  question  of  the 
husband's  liability  for  the  attorney's  fees  of 
the  wife  to  that  trlbunaL  It  was  so  held  in 
Clarke  v.  Burke,  supra,  under  similar  statu- 
tory provisions,  and  the  rule  there  announced 
meets  our  approval.  It  may  be  said  that  such 
a  rule  will  permit  the  wife  to  defraud  her  at- 
torney, but  such  a  result  may  happen  in  any 
case  where  the  attorney  Is  dependent  on  the 
fruits  of  the  litigation  for  his  compensation. 
Furthermore,  the  implied  power  of  the  wife 
to  bind  the  husband,  if  it  exists  at  all,  exists 
for  her  own  benefit  and  protection,  not  for 
the  benefit  or  protection  of  those  with  whom 
she  may  deal. 

There  are  additional  reasons  why  the  Judg- 
ment in  this  case  should  be  affirmed.  In  the 
first  place,  the  contract  in  suit  shows  upon  Its 
face  that  it  was  and  was  intended  to  be  the 
individual  obligation  of  the  wife.  It  provided 
for  the  payment  of  the  sums  specified,  regard- 
less of  any  allowances  made  by  the  court  in 
the  divorce  proceedings,  and  the  complaint 
filed  on  the  following  day  prayed  for  an  at- 
torney's fee  of  $500  against  the  husband. 
Surely  the  husband  cannot  be  held  liable  on 
such  a  contract  as  this.  In  Sprayberry  y. 
Merk,  supra,  cited  by  the  appellant,  the  court 
held  that  the  husband  was  chargeable  with 
the  real  value  of  the  services  rendered,  not 
with  the  price  which  the  wife  might  fix  by 
contract.  Again,  the  courts,  which  permit  a 
recovery  almost  without  exception,  impose  up- 
on the  attorney  the  burden  of  proving  that 
the  divorce  action  was  instituted  on  reason- 
able and  justifiable  grounds — not  reasonable 
and  Justifiable  grounds  on  paper,  but  reason- 
able and  justifiable  grounds  In  fact  Such 
proof  in  actions  of  this  kind  would  seem  in- 
disptosable,  for  in  no  other  way  can  the  ne- 
cessity for  the  services  or  the  Implied  power 
of  the  wife  be  made  to  appear.  No  such 
showing  was  made  in  this  case. 

Inasmuch  as  the  abstract  question  of  the 
husband's  liability  in  such  cases  was  the  only 
question  discussed  in  the  briefs,  we  preferred 
not  to  rest  our  decision  upon  these  latter 
grounds  alone;  but,  for  the  several  reasons 
herein  stated,  the  judgment  must  be  affirmed, 
and  it  is  so  ordered. 

HADLBY,  C.  J.,  and  PULLERTON,  CROW, 
DUNBAR,  and  MOUNT,  JJ.,  concur. 


STATE  ex  rel.  DAVIS  v.  CLAUSEN,   State 

Auditor. 
(Supreme  Court  of  Washington.    Oct.  19,  1907.) 

SxATfTES— Nature  of  Amenoatoby  Acts. 

Under  Laws  1901,  p.  249.  c.  119,  creating 
a  board  of  control,  each  member  was  aliowod 
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$2,000  a  year.  tTnder  an  amendatory  act 
(Lawa,  1907,  p.  S77,  c.  166),  this  was  changed 
to  $3,000.  Laws  1901,  p.  250,  c.  119,  {  3, 
provides  that  the  board  shall  assume  its  duties 
on  April  1,  IWl,  and  shall  have  the  power,  etc. 
Laws  1907,  p.  378,  c.  166,  |  2,  begins:  "That 
aection  3  of  said  act  [of  1901]  be  amended  to 
read  as  follows:  'Sec.  3.  The  board  of  control 
■hall  have  full  power,' "  etc. — giving  additional 
powers,  but  leaving  ont  the  provision  as  to 
when  the  board  should  assnme  its  duties. 
Const,  art.  2,  {  25,  article  3,  {  25,  article  4, 
i  13,  and  article  11,  i  18,  provide  that  the 
salaries  of  public  officers  shall  not  be  increased 
during  their  terms  of  office.  Relator  was  ap- 
pointed on  the  board  for  six  years  from  April  1, 
1905.  and  was  a  member  thereof  when  the  act 
of  1907  was  passed.  Held,  that  Laws  1907,  p. 
378,  c.  166,  I  2,  did  not  repeal  the  provision 
of  Laws  1901.  p.  250,  c.  119,  i  3,  relating  to 
the  commencement  of  the  term  of  office,  there- 
by abolishing  the  old  and  establishing  a  new 
office,  but  merely  endowed  the  board  with  ad- 
ditional powers,  and  therefore  the  relator  is 
only  entitled  to  $2,000  a  year  during  bis  un- 
expired term. 

Petition  by  the  state,  on  the  relation  of  J. 
H.  Davia,  for  a  writ  ot  mandamus  to  compel 
O.  W.  Clausen,  State  Auditor,  to  issue  a  war- 
rant for  tbe  payment  of  salary.    Writ  denied. 

Vance  &  Mitchell,  for  relator.  John  D.  At- 
kinson and  A.  J.  Falknor,  for  respondent 

DUNBAR,  J.  The  plaintiff  Is  a  member  of 
the  state  board  of  control,  having  been  orig- 
inally appointed  to  said  office  under  the  Laws 
of  1901.  He  was  appointed  on  April  1,  1905, 
for  a  full  term  of  six  years,  and  filed  bis 
bond  and  oath  of  office  at  that  time,  and  at 
all  times  since  has  been  a  duly  acting  and 
qnallfied  member  of  the  state  board  of  con- 
trol. The  Legislature  of  1907  passed  an  act 
(Laws  1907,  p.  377,  c.  166)  amending  the  act 
of  1901  In  relation  to  the  board  of  control. 
In  said  act  the  salary  of  the  members  of  tbe 
board  of  control  was  raised  from  $2,000,  as  it 
was  established  under  the  act  of  1901,  to 
|3,000,  per  annum.  The  Governor,  acting  up- 
on the  theory  that  under  the  provisions  of  the 
act  of  1907  there  should  be  a  reconstitutlon  of 
the  board,  appointed  the  relator  to  the  office 
of  member  of  the  board  of  control  on  the  12tb 
day  of  June,  1907.  The  relator  deeming  that 
he  was  entitled  to  the  salary  provided  for  un- 
der the  act  of  March,  1907,  presented  his 
bill  for  the  amount  which  would  be  due  him 
under  said  act ;  but  tbe  defendant,  tbe  State 
Auditor,  has  refused  to  honor  the  requisition. 
Insisting  that  he  should  pay  only  $2,000  sal- 
ary under  the  old  act  by  reason  of  the  fact 
that  tbe  relator  was  a  member  of  tbe  board 
Of  control  at  the  time  of  tbe  passage  of  the 
new  act 

It  Is  tbe  contention  of  tbe  relator  that 
that  provision  of  the  law  of  1901  which  pre- 
scribed the  time  at  which  the  term  of  office 
begins,  having  been  repealed  and  not  having 
been  brought  forward  into  the  amendatory 
act,  is  no  longer  the  law,  and  that  conse- 
quently tbe  provisions  of  the  new  act  requir- 
ed a  reconstitutlon  of  the  board  by  the  exec- 
utive, whose  terms  take  effect  from  tbe  time 
Of  the  constitutional  operation  of  tbe  new 


law.  Tbe  facts  are  undisputed.  Section  1, 
c.  119,  p.  249,  of  the  Laws  of  1901,  is  as  fol- 
lows: "The  Governor  of  tbe  state  shall,  by 
and  with  tbe  advice  and  consent  of  tbe  Sen- 
ate, appoint  a  bi-partisan  board  consisting  of 
three  cltlsens  of  the  state,  not  more  than 
two  of  whom  shall  belong  to  tbe  dominant 
political  party,  as  members  of  a  board  to  be 
known  as  the  'State  Board  of  Control.'  The 
members  of  said  board  shall  hold  office,  as 
designated  by  the  Governor,  for  two,  four 
and  six  years  respectively  and  be  removable 
by  the  Governor  in  his  discretion.  Subse- 
quent appointments  shall  be  made  as  provid- 
ed and.  except  to  fill  a  vacancy,  shall  be  for 
a  period  of  six  years.  Tbe  chairman  of  tbe 
board  for  eacb  year  shall  be  the  member 
whose  term  of  office  first  expires.  All  va- 
cancies that  may  occur  on  said  board  while 
the  Legislature  Is  not  in  session  shall  be 
filled  by  appointment  by  the  Governor  and 
shall  be  submitted  to  the  Senate  for  consider- 
ation at  tbe  next  session  following  the  ap- 
pointment £ach  member  of  tbe  said  board 
shall  receive  a  salary  of  two  thousand  dol- 
lars ($2,000)  per  annum,  and  in  addition  shall 
be  paid  for  all  actual  expenses  incurred  in 
discharge  of  bis  duties,  said  expenses  not  to 
exceed  tbe  sum  of  one  thousand  dollars  ($1,- 
000)  per  annum  for  each  member  of  the  said 
board."  Section  1  of  the  amendatory  act  is 
an  exact  duplicate  of  section  1  of  the  orig- 
inal act  of  1901,  excepting  that  it  provides 
that  each  member  of  the  board  shall  receive 
a  salary  of  $3,000,  Instead  of  $2,000.  Section 
S  of  tbe  act  of  1901  provides  that  tbe  board 
of  control  shall  assume  Its  duties  on  April  1, 
1901.  Section  3  of  tbe  1901  act  commences 
as  follows:  "Tbe  board  of  control  shall  as- 
sume its  duties  on  April  1,  1901,  and  shall 
have  full  power  to  manage  and  govern  the 
Western  Washington  Hospital  for  the  In- 
sane, Eastern  Washington  Hospital  for  the 
Insane,  tbe  State  Penitentiary,  State  Reform 
School,  the  State  Soldiers'  Home,  and  tbe 
State  School  for  Defective  Youth,  subject 
only  to  tbe  limitations  contained  In  this  act" 
etc.  The  amendment  Is  as  follows  (Laws 
1907,  p.  378,  c.  166,  {  2) :  "That  section  3  of 
said  act  be  amended  to  read  as  follows:  'Sec 
3.  Tbe  state  board  of  control  shall  have  foil 
power  to  manage  and  govern  tbe  following 
public  institutions'" — and  then  proceeds  to 
mention  tbe  same  Institutions  that  are  men- 
tioned in  tbe  original  act ;  and  the  provisions 
of  the  sections  are  the  same,  exciting  that 
the  amendatory  act  gives  the  board  of  con- 
trol the  custody  and  control  of  tbe  State  Cap- 
itol buildings  and  grounds,  with  certain  pow- 
ers over  them  that  had  theretofore  been  exer- 
cised by  another  state  officer,  and  gives  them 
certain  supervision  over  the  University  of 
Washington  and  the  Normal  Schools  of  the 
state.  Tbe  other  sections  amended  are  in 
all  practical  respects  the  same  as  tbe  original 
sections,  except  in  relation  to  tbe  amount  of 
salaries  wliidi  .-ire  to  be  paid  subordinate  offl- 
cera^  and  the  expenses  Incurred  by  tbm  , 
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bers  of  the  board  of  coatrol,  and  minor  de- 
tails. 

The  proylsions  of  our  Constitution  bearing 
on  this  subject  are  as  follows:  Section  25 
of  article  2  provides  that  the  compensation  of 
any  public  officer  shall  not  be  increased  or 
diminished  during  his  term  of  office.  Sec- 
tion 25  of  article  3  provides  that  the  comiwn- 
satlon  of  state  officers  sliall  not  be  Increased 
or  diminished  during  the  term  for  which  they 
shall  have  been  elected.  Section  13  of  article 
4  provides  that  judges  of  the  Supreme  Court 
and  judges  of  the  superior  courts  shall,  at 
stated  times  during  their  term  of  office,  re- 
ceive for  their  services  the  salaries  prescrib- 
ed by  law  therefor,  which  shall  not  be  in- 
creased after  their  election  nor  during  the 
term  for  which  they  shall  have  been  elected. 
This  provision  is  not  in  point,  excepting  to 
show  the  intention  of  the  framers  of  tlie 
Constitution  In  relation  to  the  changing  ot 
the  salaries  of  any  Icinds  of  officers  In  the 
state.  Section  8  of  article  11  provides  that 
"the  salary  of  any  county,  city,  town  or  mu- 
nicipal officer  shall  not  be  Increased  or  dimin- 
ished after  his  election,  or  during  his  terra 
of  office."  So  that  it  will  be  seen  that  it  was 
a  positive  policy  of  the  Constitution,  express- 
ed in  every  possible  way,  that  the  salaries  of 
officers  should  not  l>e  Increased  during  their 
term  of  office.  This  wise  provision  was  no 
doubt  intended  to  prevent  pernicious  activity 
on  the  part  of  the  office  holders  of  the  state 
being  brought  to  bear  upon  the  members  of 
the  Cegislature — a  wise  provision,  which 
must  not  be  construed  out  of  existence  or 
evaded  by  l^islatlve  enactment. 

The  relator  involies  the  doctrine  announc- 
ed by  Sutherland  on  Statutory  Construction 
(2d  Ed.)  i  247,  that,  where  an  act  is  amended, 
or  a  section,  by  the  use  of  the  words  "so  as 
to  read  as  follows,"  and  the  substituted  pro- 
vision Is  Inserted  without  specification  of  the 
changes  intended  to  be  made,  the  parts  of 
the  former  law  left  out  are  repealed,  and 
that,  inasmuch  as  section  3  is  amended  with- 
ont  providing  for  the  commencement  of  the 
term  of  the  office,  the  legislative  Intent  was 
clear  to  aljoilsh  the  office  and  establish  a 
new  o.Uce  by  the  re-enactment.  The  rule 
contended  for,  of  course,  is  the  general  rule; 
but  the  true  Intent  of  the  Legislature  must 
be  gathered  from  the  whole  scope  of  the 
enactment  and  the  reasons  which  appear  for 
malting  the  enactment  In  this  case,  instead 
of  the  omission  tending  to  show  the  legisla- 
tive Intent  to  establish  the  commencement  of 
the  term  at  some  future  time,  the  fact  that 
no  future  time  was  mentioned  or  fixed  shows 
that  the  Legislature  did  not  intend  t»  create 
a  new  offl<"e,  but  understood  that  it  was  leg- 
islating with  reference  to  an  office  already  In 
existence  and  with  reference  only  to  certain 
material  changes  which  it  desired  to  make  ii? 
the  law.  The  amendment  to  section  3  shows 
clearly  that  the  only  change  Intended  was  the 
change  In  regard  to  salary. 

This  question  has  been  passed  upon  by 


this  court  in  Mudgett  v.  Liebes,  14  Wash.  482, 
45  Pac.  19;  and  while  the  contention  in  that 
case  was  the  opposite  of  the  one  In  this,  viz.,  ■ 
that  an  officer  could  be  deprived  of  the  sal- 
ary which  attached  to  his  office  at  the  time 
be  was  elected  by  subsequent  repealing  leg- 
islation, the  principle  announced  was  the 
same.  In  that  case  Sutherland  on  Statutory 
Construction,  134,  was  cited,  where  It  was 
said  that:  "Where  there  Is  an  express  repeal 
of  an  existing  statute,  and  a  re-enactment  of 
it  at  the  same  time,  or  a  repeal  and  a  re- 
enactment  of  a  iwrtiou  of  it,  the  re-enactment 
neutralizes  the  repeal,  so  far  as  the  old  law 
is  continued  In  force.  It  operates  without 
interruption,  where  the  re-enactment  takes 
effect  at  the  same  time.  •  •  •  offices  are 
not  lost,  corporate  existence  Is  not  ended.  In- 
choate statutory  rights  are  not  defeated,  a 
statutory  power  is  not  taken  away,  nor  crim- 
inal charges  aifected  by  such  repeal  and  re- 
enactmentof  the  law  on  which  they  respective- 
ly depend."  And  the  case  of  State  ex  rel.  Blos- 
som V.  Ilorton,  21  Nev.  300, 30  Pac.  876,  was  ap- 
provingly quoted,  where  it  was  said:  "The  ef- 
fect of  an  amendment  of  a  statute  made  by  en- 
acting that  the  'act  Is  hereby  amended  so  as 
to  read  as  follows,'  and  then  incorporating  the 
changes  or  additions  with  that  portion  of  the 
former  act  that  is  retained,  is  not  that  the 
portions  of  the  amended  act  which  are  mere- 
ly copied  from  the  original  act  are  to  be  con- 
sidered as  having  been  repealed  and  again  re- 
enacted.  The  part  which  remains  unchanged 
is  to  be  considered  as  having  continued  to  be 
the  law  from  the  time  of  its  first  enactment" 

The  whole  amendatory  act  convinces  us 
that  it  was  not  the  intention  of  the  Legisla- 
ture to  create  a  new  office,  or  to  abolish  iu. 
any  manner  the  provisions  of  the  act  in  rela- 
tion to  the  commencement  of  the  term  of 
office,  but  that  it  was  simply  the  Intention  to 
amend  the  law  In  respect  to  the  amount  of 
the  salary,  and  with  respect  to  the  added 
iwwers  and  duties  which  It  was  deemed  wise 
to  imiwse  upon  the  board  of  control.  We 
think  the  case  falls  plainly  within  the  inhibi- 
tion of  the  Constitution  in  relation  to  increas- 
ing the  salary  of  public  officers,  and  that  the 
Auditor  was  justified  in  refusing  to  Issue  the 
warrant 

The  writ  will  be  denied. 

HADLET,  C.  J.,  and  RUDKIN,  ROOT, 
MOUNT,  and  CROW,  JJ.,  concur. 


WILLIAMS   et   al.  v.   ERIE   MOUNTAIN 
CONSOL.  MINING  CO.  et  al. 

(Supreme  Court  of  Washington.    Oct  19,  1907.) 

CORPOBATIONS  —  ST0CKH01.DER8  —  iNJCBY      10 

CoBPOBATioN— Right  to  She. 

Though,  generally,  before  a  stockholdei 
may  sue  or  defend  for  the  corporation,  he  must 
show  he  has  exhausted  all  available  means  to 
obtain  within  the  corporation  itself  redress  of 
his  grievances  or  action  conforming  to  his 
wishes,  where  the  assets  of  a  corjporation  have 
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been  fntndulenfly  diverted  Into  the  hands  of 
individual  shareholders,  and  the  oiGcers  are  not 
faitbfally  diocharfing  their  duties,  a  stoclcholder 
may  sue  without  presenting  the  matter  to  the 
corporation  for  action  and  without  demanding 
that  the  corporation  or  officers  sue. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
no.  12,  C<wporation«,  H  791-796.]        

Appeal  from  Stiperlor  Court,  Spokane  Conn- 
tj;   Henry  L.  Kennan,  Judge. 

Action  by  S.  M.  Williams  and  others  against 
the  Erie  Mountain  Consolidated  Mining  Com- 
pany, George  Use,  and  others.  From  the 
Judgment,  defendant  Ilse  appeals.    AflSrmed. 

Peacodc  &  Ludden,  for  appellant.  Willis 
H.  Merrlam  and  Swanaoa  &  Bipley,  for  re- 
apondenta. 


DUNBAR,  T.  This  action  was  brought  by 
tbe  plaintiffs,  alleging:  Tbat  tbey  at  one 
time  were  stockholders  in  tbe  Erie  Mountain 
Consolidated  Mining  Company;  tbat  after- 
wards they  had  their  stock  transferred  into 
tbe  Erie  Consolidated  Gold  Mining  Company, 
In  consideration  of  a  certain  agreement  be- 
tween the  two  companiea  by  wbicb  tbe  prop- 
wty  of  the  first  company  was  to  be  transfer- 
red to  tbe  second  company;  that  tbe  com- 
plete transfer  was  not  consummated  by  rea- 
son of  a  fraudulent  conspiracy  between  the 
officers  of  said  company,  to  wit,  O.  S.  Alli- 
son, Rnfos  Merrlam,  Willis  Merrlam,  and 
tbe  defendant  George  Ilse,  to  cheat  and  de- 
fraud the  second  company,  tbe  Erie  Consoli- 
dated Gold  Mining  Company,  In  pursuance 
of  which  fraudulent  conspiracy  tbe  property 
of  ths  corporation  was  deeded  by  tbe  first 
company,  the  Brie  Mountain  Consolidated 
Mining  Company,  to  the  defendant  Use.  And 
other  allegations  were  made  in  regard  to  pec- 
nlatlons  of  the  defendants.  The  complaint 
prays  for  an  appointment  of  a  receiver,  tbe 
Judgment  declaring  tbe  deed  to  the  property 
null  and  Toid,  and  tbat  the  defendant  Ilse  be 
compelled  to  reconyey  to  tbe  second  company, 
and  for  an  accounting  by  Rufus  Merrlam  and 
Willis  Merrlam.  A  demurrer  was  interxjosed 
to  tiUs  complaint  Tbe  Important  proposi- 
tion raised  In  the  demurrer,  and  the  only  one 
which  merits  discussion  here,  Is  that  the 
plaintiffs  have  no  legal  capacity  to  sue.  Tbe 
demurrer  was  overruled  by  tbe  court,  the  de- 
fendants Merrlam  and  Allison  interposed  a 
cross-complaint,  and  Judgment  was  obtained 
against  Ilse,  to  the  effect  that  upon  the  re- 
turn of  the  money  that  he  advanced  for  the 
benefit  of  the  property  be  should  redeed  tbe 
same  to  the  Erie  Consolidated  Gold  Mining 
Company.  The  cross-complaint.  In  substance, 
alleged  that  the  property  waa  deeded  to  Ilse 
with  the  intention  tbat  It  should  be  held  in 
trust  for  the  benefit  of  the  corporation  for 
certain  reasons  alleged  in  tbe  complaint 
which  it  is  not  necessary  to  set  forth  here, 
and  tbat  It  was  made  without  other  consider- 
ation, and  because  the  companies  had  con- 
fidence In  him  as  trustee  of  the  Erie  Consoli- 


dated Gold  Mining  ComiMmy.  The  prayer  In 
that  complaint  Is  that  said  Ilse  be  required 
to  make  a  deed  of  transfer  of  said  pnqHartle* 
back  to  the  defendant  companies. 

It  Is  contended  by  learned  counsel  for  tbo 
appellant  tbat  the  demurrer  of  the  defendant 
Ilse  to  the  complaint  should  have  been  sus- 
tained for  the  reason  that  there  was  no  al- 
legation showing  the  matter  bad  been  present- 
ed  to  the  corporation  for  It  to  act  upon,  and 
tbat  there  was  no  demand  upon  tbe  corpora- 
tion or  Its  officers  to  bring  suit.  It  may  be 
admitted  that  as  a  general  rule,  before  a 
stockholder  can  be  permitted  to  sue  or  de- 
fend on  behalf  of  a  corporation,  be  must 
show  that  be  has  exhausted  all  means  within 
bis  reach  to  obtain  within  the  corporation 
Itself  tbe  redress  of  bis  grievances,  or  action 
in  conformity  to  his  wishes,  and  tbat  tbe 
managing  body  of  the  corporation  has  re- 
fused to  sue  or  defend,  as  tlie  case  may  be^ 
This  is  the  rule  announced  In  26  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  p.  976  (F),  and  notes. 
Nlnneman  v.  Fox,  86  Pac.  213,  a  case  decided 
by  this  court.  Is  also  dted  by  appellant  In 
support  of  his  contention.  In  that  case  tbe 
general  rule  was  announced  as  above  set 
forth.  But  It  was  especially  stated  in  tbe 
opinion  in  that  case  tbat  It  had  no  reference 
to  suits  brought  by  a  stockholder  where  the 
corporate  authorities  refused  to  act.  It  seems 
to  us  that  tbe  complaint  In  this  case  shows  a 
state  of  facts  that  Is  equivalent  to  a  show- 
ing tbat  tbe  corporate  authorities  or  those  In 
control  refuse  to  act.  It  Is  alleged,  concern- 
ing the  deed  which  It  had  been  resolved  by 
proper  action  should  be  made  out  to  tbe  Erie 
Consolidated  Gold  Mining  Company  from  tbe 
Brie  Mountain  Consolidated  Mining  Com- 
pany: That  Use,  tbe  president  of  tbe  Erie 
Consolidated  Gold  Mining  Company,  and  Wil- 
lis H.  Merrlam,  secretary  and  treasurer,  nes- 
lected,  refused,  and  failed  to  place  said  deed 
of  record  with  the  land  reglstiT  office,  Nel- 
son, British  Columbia,  and  withheld  said  deed 
from  record  for  the  purpose  of  cheating  and 
defrauding  the  stod^bolders  of  their  rights; 
that  without  notice  and  oonsent  of  the  re- 
mainder of  the  board  of  tmsteea  they  paased 
a  resolution  to  deed  all  of  the  said  property 
to  the  said  George  Ilse,  president  of  the  Erie 
Consolidated  Gold  Mining  Company,  and 
made  a  conveyance  to  him  of  all  of  the  min- 
ing property  belonging  to  the  said  Erie  Con- 
solidated Gold  Mining  Company  as  an  In- 
dividual, which  before  bad  been  deeded  to 
tbe  said  Brie  ConsoUdated  Gold  Mining  Com- 
pany; that  no  consideratloD  was  given  for 
said  deed;  that  said  deed  Included  all  the 
property  belonging  to  said  corporation ;  that 
the  Bald  Rufus  Merrlam,  Willis  Merrlam,  and 
George  Ilse  have  neglected  and  reused  to 
allow  the  stockholders  or  their  r^resoate- 
tives,  attorneys,  or  agents,  to  Inspect  or  ex- 
amine any  of  the  bocdcs,  by-laws,  deeds,  re- 
ceipts, or  any  record  whatevw  of  said  com- 
panies  although  tbey   have   often  been   re- 
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quested  80  to  do,  and  the  stockholders  bare 
made  demand  and  asked  to  be  allowed  to  In- 
spect said  books ;  that  by  reason  of  such  ac- 
tion tbey  were  unable  to  give  a  description 
of  the  property,  and  unable  In  any  way  to 
intelligently  proceed  in  the  matter ;  and  that 
from  time  to  time  they  have  demanded  the 
right  of  parties  in  control  of  the  books  to 
inspect  said  books  in  order  to  know  the  condi- 
tion of  the  affairs  of  the  company,  and  said 
right  had  been  refused  at  all  times  to  them 
or  their  legal  representatives. 

Under  this  showing,  it  seems  to  us  that  the 
plaintiffs  have  brought  themselves  within 
the  exception  to  the  general  rule,  and  that 
they  are  practically  helpless  so  far  as  any 
action  within  the  corporation  is  concerned. 
The  rule  as  announced  in  subdivision  8,  on 
page  978,  26  Am.  tc  Eng.  Enc.  of  Law,  is  as 
follows:  "In  the  state  courts  it  is  generally 
held  that  a  stockholder  may  excuse  a  failure 
to  demand  corporate  action  by  showing  that 
the  persons  charged  with  the  wrongdoing, 
and  who  would  be  parties  defendant  to  the 
action,  are  still  in  control  of  the  corporation 
as  directors,  or  that  the  wrongdoers  control 
a  majority  of  the  board  of  directors,  or  by 
proof  of  any  other  facts  which  clearly  show 
that  a  demand  for  corporate  action  would 
have  been  useless."  On  page  967,  10  Cyc., 
It  Is  said :  "This  right  of  action  arises  where 
the  majority  of  the  shareholders  In  control  of 
the  corporation  are  pursuing  a  course  of  ac- 
tion which  Is  plainly  oppressive  to  the  minor- 
ity and  in  fraud  of  their  rights;  where  the 
directors  and  ofDcers  are  acting,  not  In  faith- 
ful discharge  of  their  trust,  but  are  pervert- 
ing their  official  powers  to  their  own  personal 
gain  and  beneSt,  and  In  fraud  of  the  rights 
of  the  shareholders ;  where  the  managers  and 
a  majority  of  the  shareholders  are  diverting 
the  assets  of  the  corporation  from  their  leg- 
itimate purposes  to  their  own  use  and  bene- 
fit ;  where  the  assets  of  the  corporation  have 
been  fraudulently  diverted  Into  the  hands  of 
individual  shareholders."  The  allegations  of 
the  complaint  are  too  numerous  to  set  forth 
in  detail  in  this  opinion,  but  there  Is  certain- 
ly enough  to  show,  If  the  complaint  Is  true, 
that  the  assets  of  the  corporation  have  been 
fraudulently  diverted  Into  the  bands  of  In- 
dividual shareholders,  and  that  the  officers 
are  not  acting  In  any  faithful  discbarge  of 
their  duties,  but  are  performing  their  of- 
ficial powers  to  their  own  personal  gain  and 
l)eneflt,  and  such  showing  is  made  here  as 
ought  to  empower  a  court  of  equity  to  act  in 
the  premises.  We  think  the  other  objections 
to  the  complaint  are  untenable,  and  that  no 
error  was  committed  by  the  court  In  any  of 
the  matters  complained  of.  From  an  investi- 
gation of  the  testimony,  we  have  reached  the 
conclusion  that  the  facts  found  by  the  court 
were  Justified  by  the  record,  and  it  is  imma- 
terial whether  the  facts  found  were  based 
upon  the  testimony  offered  in  support  of  the 
original  complaint  or  the  cross-complaint. 


The  Judgment  rendered  metes  out  substan- 
tial Justice  in  the  case. 
It  Is  therefore  affirmed. 

HADLEY,  C.  J.,  and  FULLERTON,  EUD- 
KIN,  ROOT,  MOUNT,  and  CROW,  JX,  con- 
cur. 


REED  V.  GORMLET,  County  Treasurer,  et  al 
(Supreme  Court  of  Washington.    Oct.  19,  1907.) 

1.  Counties  —  County     Board  — Poweb    to 
UiBB  Speciai,  Counsel. 

County  commissioners  have  power  to  em- 
ploy special  counsel,  under  Ballinger's  Ann. 
Codes  &  St.  §  342,  snbd.  6,  granting  them 
power  to  prosecute  and  defend  all  actions  for 
and  against  the  county,  and  section  466,  pro- 
viding that  they  may  employ  counsel  other  than 
the  prosecuting  attorney  when  they  may  deem 
it  for  the  interest  of  the  county. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Counties,  f  179.) 

2.  Same— Statutory  Provision. 

Laws  1891,  p.  6,  c.  5,  defining  the  duties 
of  the  prosecuting  attorney,  does  not  repeal 
Bftllinger's  Ann.  Codes  &  St.  I  466,  empowering 
county  commissioners  to  employ  otlier  attomeys 
tlian  the  prosecuting  attorney  when  tbey  deem  it 
to  the  interests  of  the  county. 

Appeal  from  Superior  Court,  King  Coun- 
ty; Mitchell  OlUiam,  Judge. 

Action  by  R.  O.  Reed  against  Matt  H. 
Gormley  and  others.  From  a  decree  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

Wright  &  Kelleber  and  Ballinger,  Ronald, 
Battle  &  Tennant,  for  appellants.  Kenneth 
Mackintosh,  R.  W.  Prlgmore,  and  Blaine, 
Tucker  &  Hyland,  for  respondent. 


DUNBAR,  J.  This  actl(Hi  arises  out  of  a 
contract  with  the  board  of  county  commis- 
sioners of  King  county  made  with  one  H.  H. 
Eaton,  attorney  at  law,  by  which  Eaton  was 
employed  by  said  board  in  behalf  of  the 
county  to  conduct  any  proceedings  necessary 
to  secure  the  escheat  of  estates.  By  the 
terms  of  the  contract,  which  it  is  not  neces- 
sary to  set  forth  in  this  opinion,  Eaton  was 
to  have  as  compensation  for  his  services  an 
amount  equal  to  one-half  of  the  value  of  the 
estate  which  he  procured  to  be  escheated. 
In  due  course  Eaton  appeared  In  behalf  of 
the  county  in  probate  proceedings  upon  the 
estate  of  Nellie  Lawton,  deceased,  and  se- 
cured a  decree  distributing  the  estate  to  the 
state  of  Washington.  After  such  decree  of 
distribution  appraisers  were  appointed  as 
provided  in  the  contract,  and  the  real  prop- 
erty thus  escheated  was  appraised  at 
$14,000.  Eaton  subsequeutiy  filed  with  the 
county  commissioners  his  claim  for  $7,000 
pursuant  to  his  contract.  Such  claim  was 
duly  audited  and  allowed  by  the  county 
commissioners,  and  14  county  warrants  for 
$o4X)  each  were  Issued  to  him  in  payment 
thereof.  The  plaintiff  brought  this  suit  as  a 
taxpayer  of  King  county  to  enjoin  the  pay- 
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ment  of  the  warrants,  alleging  the  invalidity 
of  the  acts  of  the  county  commissioners. 
The  eleventh  finding  of  fact  is  as  follows: 
"That  before  malting  said  contract  the  board 
of  county  commissioners  consulted  the  prose- 
cuting attorney  of  King  county  regarding  the 
legality  thereof,  and  were  advised  by  the 
said  prosecuting  attorney  of  King  county,  W. 
T.  Scott,  Esq.,  in  writing,  that  the  said 
contract  was  legal,  and  that  the  said  board 
of  county  commissioners,  in  making  the  said 
contract,  and  in  auditing  the  said  claim  and 
instructing  the  auditor  to  issue  said  war- 
rants, acted  in  good  faith."  So  that,  so  far 
as  this  case  Is  concerned.  It  must  be  con- 
sidered upon  the  theory  that  no  fraud  was 
perpetrated  by  the  board  of  commissioners 
in  entering  Into  the  contract  in  question, 
but  that  the  contract  was  entered  into  in 
good  faith,  and  for  the  best  Interests  of  the 
county  according  to  the  judgment  of  the 
commissioners.  The  court  entered  a  decree 
enjoining  the  payment  of  the  warrants  in 
controversy,  and  from  this  decree  this  ap- 
peal  is  taken. 

The  question  upon  which  this  case  must 
be  decided  Is:  Did  the  county  commission- 
ers of  King  county  have  power  to  make  the 
contract  with  Eaton  which  they  did  make? 
The  contention  of  the  respondent  is  that  this 
contract  was  beyond  the  authority  of  the 
commissioners,  the  law  making  it  the  espe- 
cial duty  of  the  prosecuting  attorney  to  at- 
tend to  such  business  as  Eaton  was  employ- 
ed to  attend  to ;  that  the  contract  of  employ- 
ment could  not  be  made  without  impinging 
upon  the  rights  and  duties  of  the  prosecuting 
attorney  under  the  law ;  and  this  view  of 
the  law  was  taken  by  the  honorable  trial 
court.  An  examination  of  the  authorities 
and  of  our  statutes  convinces  us  that  this 
was  a  mistaken  view,  and  that  the  almost 
universal  law  In  jurisdictions  where  the 
statute  is  similar  to  ours  is  to  the  effect 
that  the  county  commissioners  have  author- 
ity to  bind  the  county  in  the  employment  of 
special  counsel.  The  announcement  In  the 
American  Digest,  vol.  13,  Century  Edition,  p. 
1469,  §  179,  Is  to  the  effect  that  the  county 
board  has  power  to  employ  counsel  other 
than  the  official  attorney  to  defend  the 
county's  interests  in  special  suits,  and  many 
authorities  are  cited  which  sustain  the  an- 
nouncement. Many  other  cases  might  b« 
cited  to  sustain  the  same  doctrine.  In  Las- 
sen County  V.  Shinn,  88  Cal.  510,  512,  26 
Pae.  SO."),  306,  the  court  said:  "It  is  settled 
law  that,  where  a  county  has  legal  business 
to  be  transacted,  Its  board  of  supervisors 
may  employ  counsel,  other  than  the  district 
attorney,  to  transact  the  business,  if  In  the 
judgment  of  the  lioard  the  public  Interest 
will  thereby  be  subserved" — proceeding  to 
give  many  reasons  to  sustain  the  rule.  In 
Ellis  V.  Wasiioe  County,  7  Nev.  291,  it  was 
said:  "The  only  question  to  be  detennlned, 
then,  is  whether  the  commissioners  possess- 
ed the  authority  so  to  bind  the  county.    This 


particular  power   is   not  given   In   exprem 
terms,  but  the  power  'to  control  the  prosecu- 
tion or  defense  of  all  suits  to  which  the 
county  is  a  party,'  which  Is  given  in  sub- 
division   12,    I   8,    c.   1,   p.   48,    Laws    1871, 
clearly  embraces  the  power  to  employ  coun- 
sel  to   protect   the  interest   of   the  countv. 
I  Litigation  can  only  be  controlled  Vy  means 
■  of  attorneys  having  the  authority  to  appear 
i  in  the  courts;  hence,  to  give  full  effect  to 
I  this  power,  the  commissioners  must  in  the 
I  very  outset  have  the  power  to  employ  coun- 
I  sel.     Nor  is  it  any  answer  to  say  that  the 
law  designates  and  provides  an  attorney  for 
that  purpose — the  district  attorney ;  for  it  Is 
not  unfrequeutly  the  case  that  he  may  be  un- 
able to  attend  to  the  business  of  the  county. 
or  its  interests  in  some  particular  suit  may 
be  of   such   magnitude  that   the   assistance 
of  other  counsel  would  be  very  desirable,  or 
possibly  indispensable." 

But,  outside  of  authority  and  cited  cases, 
we  think  the  question  is  absolutely  determin- 
ed by  the  ne(>essary  construction  to  be  given 
to  the  statute  and  by  the  decisions  of  this 
court.  Section  342,  1  Balllnger's  Ann.  Codes 
&  St.,  defines  the  general  powers  and  duties 
of  county  commissioners,  and  subdivision  6 
of  such  section  provides:  "To  have  the  care 
of  the  county  property  and  the  management 
of  the  coimty  fimds  and  business,  and  in  the 
name  of  the  county  to  prosecute  and  defend 
all  actions  for  and  against  the  county,  and 
such  other  powers  as  are  or  may  be  con- 
ferred by  law."  Under  this  provision  of 
the  statute,  under  the  rule  annomiced  by  this 
court  in  State  ex  rel.  Whitney  v.  Friars,  10 
Wash.  348,  39  Pac.  104,  Dillon  v.  Whatcom 
County,  12  Wash.  391,  41  Pac.  174.  State  ex 
rel.  Sbeehan  v.  Ileadlee,  17  Wash.  (i37.  .50 
Pac.  493,  State  ex  rel.  Porter  v.  Headlee, 
19  Wash.  477,  53  Pae.  948,  and  American 
Bridge  Company  v.  Wheeler,  35  Wash.  40, 
76  Pac.  534,  the  power  must  be  held  to  have 
been  granted  to  the  county  commissioners  to 
employ  counsel  when  they  deem  it  neces- 
sary to  subserve  the  best  interests  of  the 
county.  But,  to  show  conclusively  that  It 
was  not  the  legislative  intent  that  this  duty 
should  be  imposed  exclusively  upon  the 
prosecuting  attorney,  section  4C6,  Ballinger's 
Ann.  Codes  &  St.,  in  enumerating  the  duties 
of  the  prosecuting  attorney,  provides  that: 
"Each  pros.^cuting  attorney  shall  be  the  legal 
adviser  of  the  board  of  county  commissioners 
for  the  county  for  which  he  was  elected ;  he 
shall  also  prosecute  all  criminal  and  clvH 
actions  in  which  the  state  or  his  county  may 
be  a  party,  defend  all  suits  brought  against 
,  the  state  or  his  county,  and  prosecute  all 
<  forfeited  recognizances,  bonds,  and  actions 
I  for  the  recovery  of  delrts,  fines,  penalties. 
]  and  forfeitures  accniing  to  the  state  or  his 
county:  I'rovlded,  the  commissioners  of  any 
cwunty  may  employ  other  attorneys,  when 
they  may  deem  it  for  the  interest  of  their 
county."  In  Martin  v.  Whitman  County,  1 
Wash.    St  533,  20  Paa   599,  the  power  of 
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tbe  board  of  county  commisBioners  to  make 
contracts  similar  In  their  scope  and  effect  to 
tbe  contract  In  question  was  sustained  by 
tbis  court  under  the  general  provisions  of 
section  842. 

It  Is  conceded  by  tbe  respondent  that  tbe 
law  as  announced  In  Martin  v.  Whitman 
County  sustains  tbe  appellant's  contention; 
but  it  Is  insisted  that  tbe  scope  of  tbe  law 
has  been  changed  and  limited  by  tbe  enact- 
ment of  chapter  5,  p.  C,  of  tbe  Laws  of  1891, 
defining  the  duties  of  the  prosecuting  at- 
torney, which  In  effect,  it  Is  claimed,  did 
away  with  the  proviso  attached  to  section 
466  empowering  the  commissioners  to  employ 
other  attorneys  when  they  deem  It  for  the 
interests  of  tbeir  county,  and  that  therefore 
the  case  of  Martin  v.  Whitman  Cotmty, 
which  was  tried  before  the  enactment  of 
1881.  la  no  longer  the  law  of  the  state.  In 
addition  to  the  fact  that  tbe  case  of  Martin 
v.  Whitman  County  was  not  based  upon  the 
proviso  attached  to  section  466,  we  are  un- 
able to  discover  any  legislative  Intent  in  the 
enactment  of  1881  to  repeal  in  any  manner 
the  provisions  of  section  466.  It  not  appear- 
ing that  any  fraud  or  collusion  was  Indulged 
in  In  making  tbe  contract,  the  county  com- 
missioners acted  within  the  powers  con- 
ferred by  law,  and  tbe  court  erred  in  re- 
straining the  collection  of  the  warrants. 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded,  with  Instructions 
to  proceed  In  accordance  with  the  views  ex- 
pressed In  this  opinion. 

HADLEI,  C.  J.,  and  FULLERTON, 
MOUNT,  ROOT,  and  CROW,  JJ.,  concur. 


PETERSON  V.  BULIilON-BECK  &  CHAM- 
PION MINING  CO. 
(Supreme  Court  of  Utah.     Sept.  28,  1907.) 

1.  Laxdlobd    ANn    Tenant— Liability    of 
Landlord — Acts  of  Other  Tenants. 

A  landlord,  except  for  an  existing  nuisance, 
is  liable  to  bis  tenants  for  his  own  overt  acta 
of  negligence  only,  and  not  for  mere  nonfcasancp 
nor  for  injuries  resulting  from  the  acts  of 
other  tenants. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  {  4U6.] 

2.  Mines   and   Minerals— Lease*— Dutt   of 
Landlord— Actions— Instructions. 

Where  plaintiff,  defendant's  le.ssee  of  a 
lower  level  of  a  mine,  sued  defendant  for  in- 
juries sustained  by  the  caving  of  tlie  ground 
caused  by  workings  of  defendant's  other  ten- 
ants at  a  higher  level,  and  plaintiff  based  his 
right  to  recover  on  the  allegation  that  defend- 
ant, witii  intent  to  injure  plaintiff,  caved  the 
ground  on  the  ore  bodies  on  which  plaintiff  waH 
working,  but  the  proof  showed  that  the  ground 
was  caved  through  the  willful  or  negligent  acts 
of  defendant's  tenants  of  the  upper  level  of 
which  defendant  had  notice,  an  instruction  that 
it  was  defendant's  duty  to  take  active  measures 
to  prevent  such  injury  was  erroneous. 

3.  Landlord    and    Tenant^Liabilitt    fob 
Nuisance. 

To  render  a  landlord  liable  for  a  nuisance, 
the  nuisance  must  be  one  necessarily   arising 


from  the  tenant's  ordinary  use  of  tbe  premises 
for  the  purpose  for  which  they  were  let,  un- 
avoidable by  reasonable  care  on  the  tenant's 
part. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  82,  Landlord  and  Tenant,  {  685.] 

Appeal  from  District  Court,  Fifth  District; 
Joshua  Greenwood,  Judge. 

Action  by  Lars  C.  Peterson  against  the 
Bullion-Beck  &  Champion  Mining  Company, 
a  corporation.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed,  with  di- 
rections. 

Famsworth  &  Lund,  for  appellant.  Geo. 
A.  Udall  and  Powers  &  Marloneaux,  for  re- 
spondent. 

RITCHIE.  DLstrlct  Judge.  The  plalntlft 
was  a  lessee  of  the  defendant,  and  as  such 
went  Into  possession  of  a  portion  of  the 
Bullion-Beck  mine,  described  as  block  8  on  the 
300  level,  south,  and  referred  to  for  the  sake 
of  brevity  as  block  8-300.  His  term  of  lease 
began  August  14,  1903,  and  extended  over  a 
period  of  six  months  from  that  date.  Under 
various  extensions  be  asserts  that  his  rights 
under  the  lease  were  extended  to  and  includ- 
ed June  14,  1904,  and  he  continued  working 
under  It  until  April  30,  1904.  The  plaintifC 
claims  that  a  portion  of  the  mine  known  as 
block  8-200,  which  was  situated  on  the  200 
level  immediately  above  the  portion  of  the 
mine  leased  to  him,  could  not  be  worked  with- 
out causing  the  ground  above  to  cave  In  upon 
his  stope,  and  that  the  defendant,  knowing 
the  conditions,  leased  tbe  upper  block  to  one 
Malvy,  who,  with  his  partner,  Pete  Bianconi, 
began  mining  work  over  the  plaintiff's  stope 
In  November,  1903.  and  caused  tbe  ground  to 
cave  In  upon  the  plaintiff's  ore  and  tbe  waste 
to  be  thrown  down  upon  him,  and  that  such 
Interference  continued  for  5V4  months;  that 
a  large  amount  of  plaintiff's  ore  was  covered 
up;  and  that,  except  for  such  Interference, 
the  plaintiff  would  have  made  a  large  profit 
In  operating  his  lease.  The  defendant  set 
up  in  defense  that  at  the  time  of  the  occur- 
rences complained  of  one  John  Malvy  was  In 
the  sole  and  exclusive  possession  of  the  block 
of  ground  known  as  block  8-200,  south,  under 
a  lease  the  terms  of  which  bound  him  to 
work  bis  block  in  a  good  and  minerlike  fash- 
ion with  due  regard  to  the  safety,  deveIoi>- 
ment,  and  preservation  of  the  premises  and 
for  tbe  rights  of  other  lessees;  and  that 
for  all  of  the  matters  complained  of  Malvy 
alone  was  responsible;  and  that  all  injuri- 
ous acts  of  Malvy  complained  of.  If  any, 
were  done  and  performed,  If  at  all,  without 
any  knowledge,  authority,  connivance,  or 
notice  whatever,  on  the  part  of  tbe  defend- 
ant; and  that  tbe  defendant  was  In  no  wise 
responsible  therefor.  It  Is  claimed  by  the 
plaintiff  tbat  tbe  evidence  proved  that  the 
operations  of  Malvy  were  known  to  and  In 
part  directed  by  the  defendant's  superintend- 
ent; tbat  the  president  and  manager  of  the 
defendant  comx>any  knew  of  the  conditions, 
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and  told  the  plaintiff  that  the  company  would 
protect  him ;  and  that  one  Oriffiths,  another 
lessee,  under  the  direction  of  the  auperintend- 
ent,  threw  down  certahi  waste  upon  tbeplaln- 
tlfl  and  covered  up  hla  ore.  The  jury  re- 
tained a  verdict  for  the  plaintiff  for  $3,000, 
upon  which  a  Judgment  was  rendered,  and 
the  defendant  has  appealed. 

The  defendant  complains  of  the  seventh  In- 
struction given  by  the  court.  It  reads,  in 
part,  as  follows:  Ton  are  farther  Instructed 
that  the  defoidant  company,  through  Its 
agents  and  servants  In  charge  of  its  mine, 
had  the  authority  and  power,  and  it  was  the 
defendant's  duty,  if  It  knew  that  other  les- 
aoT8  in  Its  mine  were  mining  their  blocks  of 
gioond  In  such  manner  as  necessarily  to  In- 
jure the  rights  of  the  plaintiff,  Peterson,  to 
take  some  active  measures  to  prevent  It" 
If  such  a  duty  rested  upon  the  defendant 
company,  it  must  have  been  grounded  upon 
some  contract  right  of  plaintiff,  Peterson,  or 
npon  some  legal  obligation.  In  his  brief 
It  Is  urged  that:  "The  defendant  recognized 
the  conditions  and  took  covenants  with  the 
right  of  forfeiture  reserved  for  their  breach 
from  Malvy  and  from  Grifflttis  to  the  effect 
that  the  said  lessees  would,  among  other 
things,  observe  a  due  regard  for  the  rights 
and  convenience  of  other  lessees,"  etc.  And, 
further,  that :  "The  company's  agents  should 
have  the  right  to  prohibit  such  operations." 
We  do  not  see  how  such  a  stipulation  in  a 
contract  between  the  company  and  other  les- 
sees can  give  the  plaintiff,  not  a  party  to 
such  an  agreement,  any  contractual  right  to 
demand  that  the  company,  for  his  protec- 
tion, interfere  with  the  other  lessees,  nor 
Impose  any  dnty  upon  the  company  to  one 
In  the  situation  of  plaintiff  In  this  case, 
unless  some  covenant  or  stipulation  In  the 
plaintiff's  own  lease  with  the  company  gave 
him  the  right  to  invoke  the  benefit  of  pro- 
visions in  the  lease  to  a  third  party.  There 
is  no  such  stipulation  or  provision  in  the 
leases  between  the  plaintiff  and  the  com- 
pany. 

The  plaintitC,  however,  contends,  apparent- 
ly, that  the  law  Imposes  a  duty  npon  a  lessor 
In  a  case  such  as  this.  The  general  rule  Is 
correctly  stated  in  the  defendant's  tenth  re- 
quest for  an  Instruction,  which  was  errone- 
ously refused.  It  is,  in  substance,  as  follows: 
"That  a  landlord  Is  not  liable  to  one  tenant 
for  an  improper  use  of  a  part  of  the  prem- 
ises by  another  tenant,  unless  the  landlord 
knowingly  lets  such  part  for  the  purpose  of 
being  used  in  such  Improper  manner,  or  au- 
thorizes or  causes  such  Improper  use." 
Jones  on  Landlord  &  Tenant,  |  G05.  Rich 
V.  Basterfleld,  4  M.  G.  &  S.  784,  56  B.  O.  L. 
782;  Leonard  v.  Gunther,  47  App.  Dlv.  194, 
02  N.  Y.  Supp.  99 ;  Edwards  v.  N.  X.  &  H.  R. 
R.,  08  N.  Y  245.  60  Am.  Rep.  659.  It  1>  to  be 
conceded  that  where  premises  are  let  to  be 
used  for  a  particular  puipose,  which  would 
naturally  or  necessarily  cause  an  annoyance 


to  the  injury  of  another  tenant,  the  landlord 
la  liable  to  such  other;  but  that  principle 
does  not  go  to  the  length  set  forth  In  the  In- 
struction complained  of.  Between  two  les- 
sees of  different  portions  of  a  mine  sitaated 
as  were  the  plaintiff  and  Malvy  In  this  case 
In  relation  to  each  other,  each  knows  that 
the  only  use  to  which  the  ground  can  be  pot 
is  mining.  Each,  knowing  the  exigencies  of 
that  business,  should  bear  them  In  mind 
when  he  makes  hla  contract  of  lease  and  re- 
quire from  the  mine  owner,  the  lessor,  sucli 
reasonable  stipulations  as  will  tend  to  protect 
the  lessee.  Each,  knowing  the  exigencies  of 
the  business  in  which  both  are  engaged, 
should  bear  them  in  mind  when  he  makes  his 
contract  of  lease,  and  require  from  the  mine 
owner,  the  lessor,  such  reasonable  stipnia- 
tlons  as  will  tend  to  protect  himself.  In  thia 
case,  even  though,  as  alleged  by  the  plahitlff, 
the  operatloiu  of  Malvy  above  the  plaintiff's 
ground  were  found  to  Interfere  with  the 
plalntilTs  rights  in  his  own  premises,  yet  un- 
der the  circumstances,  as  they  appear  in 
evidence,  surrounding  the  parties.  It  Is  not 
shown  that  when  the  lease  was  made  to 
Malvy  It  could  have  been  foreseen  that 
Maivy's  operations  would  necessarily  Inter- 
fere with  the  plaintifTs  ground.  It  cannot  be 
presumed,  merely  because  one  block  of  ground 
Is  above  the  other,  that  the  working  of  the 
upper  would  injure  the  lower,  and  the  lessee 
of  the  lower  should  protect  his  own  rights 
as  far  as  possible  In  making  a  contract  against 
the  operations  of  one  above  him,  if  the  sitoa- 
tlon  requires  it,  rather  than  wholly  rely  up- 
on a  supposed  duty  of  the  lessor,  the  mine 
owner,  to  protect  him  at  all  hazards.  The 
court  erred  in  giving  the  seventh  instruction, 
and  In  refusing  the  defendant's  tenth  request, 
and  such  errors  are  sufficient  to  require  a  re- 
versal. 

Error  Is  predicated  upon  the  refusal  of  the 
court  to  give  defendant's  twelfth  request 
While  it  Is  the  general  rule  that  where  a  lei^ 
see  is  interrupted,  or  his  property  Injured,  by 
another  tenant  of  the  lessor,  the  lessee's  reme- 
dy Is  against  the  other  tenant,  and  not 
against  the  lessor.  It  Is  subject  to  qaallflca> 
tlons  under  some  circumst.'.nces,  and  the  re- 
quest, as  made,  states  the  rule  inaptly  and 
too  narrowly,  and  would  have  been  mislead- 
ing in  this  case.  The  request  was  therefore 
properly  refused. 

It  Is  alleged  that  the  court  erred  In  giving 
the  fifteenth  instruction,  to  the  effect  that 
If  the  defendant  was  found  responsible  for 
Maivy's  acts,  it  Is  Immaterial  whether  Mal- 
vy acted  maliciously  or  otherwise.  This  In- 
struction is  not  addressed  to  any  issue  In  the 
case  and  should  not  have  been  given ;  but  If 
It  were  the  only  error,  a  reversal  could  not 
be  directed  npon  that  ground,  t>ecause  the  er- 
ror is  entirely  harmless. 

The  refusal  of  the  court  to  give  defendant's 
second  request  is  assigned  as  error.  In  this 
request  the  court  was  asked  to  Instruct  "that 
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the  lease  of  August  14,  1903,  Is  not  shown  \>r 
the  evidence  to  have  been  extended  by  tbu 
parties,  and  that  It  conclusively  appears  in 
the  evidence  that  such  lease  became  null  and 
▼old  February  14, 1904."  Unless  the  evidence 
were  so  clear  as  to  admit  of  no  controversy, 
to  give  such  an  instruction  would  clearly  be 
an  Invasion  of  the  province  of  the  jury.  The 
evidence  Is  not  such  as  to  warrant  the  court 
in  giving  It  Whatever  controversy  there 
may  have  been  as  to  the  facts  involved  It 
was  proper  to  submit  to  the  jury,  and  It  was 
therefore  not  error  to  refuse  this  request. 

Numerous  other  errors  are  assigned;  most 
of  them  taking  exc^ion  to  the  admission  of 
evidence.  We  do  not  deem  It  necessary  to 
mention  these,  because  the  principles  laid 
down  in  discussing  the  matters  already  ad- 
verted to  we  think  will  be  found  sufficient 
to  dispose  of  all  the  other  assignments  of 
error. 

The  judgment  is  reversed,  with  directions 
to  grant  a  new  trial;  appellant  to  recover 
costs. 

Mccarty,  C.  J.,  concurs  In  the  result 

FBICK,  J.  (concurring).  I  concur  in  the 
reversal  of  the  judgment  basing  my  concur- 
rence, however,  upon  the  following  grounds, 
namely : 

The  plaintiff  bases  his  right  of  recovery 
against  the  defendant  as  his  landlord  upon 
the  allegation  that  the  defendant  "wrongfully 
and  unlawfully,  and  with  Intent  to  Injure 
and  defraud  this  plaintiff,  •  •  •  caved 
ground  upon  the  said  ore  bodies  and  upon  the 
workings  of  said  plaintift,  and  therefore  pre- 
vented him  from  mining  the  said  property 
and  from  extracting  the  ore  therefrom,"  by 
reason  of  which  plaintiff  alleges  that  be  sus- 
tained damages.  Ttie  action  therefore  was 
predicated  upon  the  "wrongful  and  unlawful" 
acts  of  the  defendant.  The  evidence,  how- 
ever, tended  to  show  that  the  ground  was 
caved  through  the  willful  or  negligent  acts 
of  a  co-tenant  of  plaintiff,  and  that  the  de- 
fendant had  notice  of  these  acts,  and  could 
have  terminated  the  co-tenant's  lease,  and 
thus  prevented  him  from  continuing  the  in- 
juries complained  of  by  the  plaintiff.  The  in- 
struction set  forth  in  the  opinion  written  by 
Judge  RITCHIE  proceeds  upon  the  theory 
that  It  w^as  the  duty  of  the  defendant  to  pro- 
tect the  plaintiff  against  all  acts  of  a  co-ten- 
ant in  case  the  defendant,  through  its  officers, 
agents,  or  servants,  had  knowledge  of  such 
acts.  I  do  not  think  the  law  goes  to  this 
extent  as  between  a  landlord  and  his  tenan. 
for  the  negligent  and  willful  acts  of  a  co- 
tenant.  Nor  was  the  complaint  framed  upon 
this  theory. 

It  may  be  conceded  that,  as  a  general  rule, 
the  landlord  is  liable  for  injuries  resulting 


from  his  own  negligence,  but  not  those  that 
result  from  that  of  his  tenants.  The  land- 
lord, except  for  an  existing  nuisance,  is  liable 
to  his  tenants  for  overt  acts  only,  and  not 
for  mere  nonfeasance.  Gordon  v.  Peltzer,  56 
Mo.  App.  599;  White  v.  Montgomery,  58  Ga 
204 ;  Taylor  on  L.  &  T.  (8th  Ed.)  199.  The 
evidence  In  this  case  does  not  support  the 
allegations  of  the  complaint,  bat  Is  clearly 
to  the  effect  that  the  acts  complained  of  were 
caused  by  the  negligent  or  willful  acts  of 
the  co-tenant  of  plaintiff.  The  instruction 
referred  to  above  therefore  was  not  proper 
under  either  the  allegations  of  the  complaint 
or  the  evidence,  and  hence  was  erroneous. 
Counsel  for  plaintiff,  however,  seek  to  sus- 
tain the  judgment  upon  the  doctrine  that  the 
landlord  is  liable  for  a  nuisance  existing  up- 
on the  premises  which  causes  injury  to  a 
third  person.  While  this  doctrine  is  well  es- 
tablished, the  proof  does  not  establish  the 
fact  that  the  working  of  the  mine  immediate* 
]y  above  the  ground  leased  to  plaintiff  con- 
stituted a  nuisance  per  sc.  Indeed,  as  I 
have  already  pointed  out,  it  appears  from  the 
evidence  that  the  injuries  of  which  the  plain- 
tiff complains  were  caused  through  the  neg- 
ligent or  willful  acts  of  plaintifTs  co-tenant 
The  principle  of  law  upon  which  the  land- 
lord is  held  liable  in  cases  of  nuisance  is  well 
and  tersely  stated  in  Taylor  on  L.  &  T.  (8tb 
Ed.)  195,  196,  in  the  following  language: 
"But  to  render  him  (the  landlord)  liable  the 
nuisance  must  be  one  that  necessarily  arises 
from  the  tenant's  ordinary  use  of  the  premi- 
ses for  the  purpose  for  which  they  were  let, 
and  not  to  be  avoidable  by  reasonable  care 
on  the  tenant's  part.  If  it  (the  injury)  is 
produced  only  by  the  act  of  the  tenant,  he 
alone  is  responsible." 

If,  therefore,  the  plaintiff  had  alleged  and 
proved  facts  showing  that  the  condition  of 
the  upper  workings  of  the  defendant's  mine 
leased  to  the  co-tenant  of  plaintiff  was  such 
that  the  mere  ordinary  use  thereof  with  rea- 
sonable care  would  necessarily  have  resulted 
in  the  injuries  complained  of  by  the  plain- 
tiff, then  he  would  have  brought  himself 
within  the  principle  he  Invokes;  but,  having 
failed  to  do  this,  he  cannot  be  permitted  to 
sustain  the  judgment  upon  that  ground.  Nor 
can  the  plaintiff  recover  in  view  of  the  alle- 
gations of  the  complaint,  unless  he  establishes 
facts  from  which  the  jury  may  find  some 
overt  act  or  acts  which  constitute  negligence 
on  the  part  of  defendant  or  its  officers  or 
authorized  agents  or  servants;  or  that  the 
defendant,  through  Its  officers  or  agents,  an 
aforesaid,  committed  some  act  or  acts,  or  in 
effect  directed  others  to  do  such  as  were  In- 
jurious to  the  plaintiff.  In  such  event,  how- 
ever, the  instructions  should  harmonize  with 
the  allegations  of  the  complaint  and  the  evi- 
dence given  in  support  of  them. 
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PEOPLE  V.  Mcpherson.    (Cr.  58.) 

(Court  of  Appeal,  Second  District,  California. 
August  23,  1907.) 

1.  Cbiuinal  IjAW—Appeai,— Record — Filing 
OP  Papers  Constituting  Record. 

Under  the  express  provisions  of  Pen.  Code, 
{{  1207,  1246,  on  appeal  from  a  conviction,  tlie 
clerk  must  transmit  to  the  appellate  court  the 
indictment  or  information,  a  copy  of  the  min- 
utes of  the  plea  or  demurrer,  a  copy  of  the 
minutes  of  the  trial,  the  written  instructions 
given,  modified,  or  refused,  with  the  indorse 
ments  tl:«reon,  a  certified  transcript  of  th» 
court's  charge,  and  a  copy  of  the  judgment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
yol.  15,  Criminal  Law,  it  2782-2802.] 

2.  Same— Review— Appeal    fbom    Judgment 
Alone. 

An  appeal  from  the  judgment  alone,  with- 
out a  bill  of  exceptions,  brings  up  the  judgment 
roll  and  presents  for  review  the  sufficiency  of 
the  indictment  or  information,  any  errors  de- 
clared in  the  minutes,  and  the  propriety  of  the 
instructions. 

3.  Same. 

TTnder  the  express  provisions  of  Pen.  Code, 
§  1259,  upon  an  appeal  by  defendant  from  the 
judgment,  the  court  may  review  any  interme- 
diate order  or  ruling  involving  the  merits  or 
which  may  have  affected  the  judgment. 

4.  Pobgeby — Elements  of  Oitense. 

The  essential  elements  of  forgery  are  a 
false  making  of  some  instrument,  a  fraudulent 
intent,  and  that,  if  genuine,  the  writing  might 
injure  another. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Forgery,  |$  1-7.] 

5.  Same— INFOBMATION— Allegations  —  Ef- 
fect   OP    FOBQEBT. 

Where  a  forged  instrument  is  valid  on  its 
face,  it  is  not  necessary  to  allege  in  the  in- 
formation matters  aliunde  to  show  in  what  man- 
ner the  person  alleged  to  have  been  injured 
could  be  affected  by  the  forgery,  nor  to  show 
tliat  he  owned  property  that  would  be  affected 
thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Forgery,  |§  77-81.] 

6.  Same— SuFFiciENCT  of  Infobmation. 

In  a  prosecution  for  forgery,  an  informa- 
tion is  not  defective  because  it  cannot  be  de- 
termined therefrom  whether  the  charge  is  for 
forging  a  fictitious  deed  or  signing  a  person's 
name  to  a  deed. 

[Ekl.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Forgery,  JS  66-73.] 

7.  Same— Statutobt  Provisions. 

An  information  for  forging  a  deed  is  prop- 
erly brought  under  Pen.  Code,  §  470,  respecting 
the  forgery  of  conveyances,  and  not  under  sec- 
tion 476,  on  the  passing  or  uttering  of  fictitious 
bills. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Forgery,  §§  2,  10,  14.] 

8.  Same  —  Sufficiency    of    Allegations  — 
Ownership  of  Pbopebtt. 

It  is  not  necessary  to  allege,  in  an  in- 
formation for  forging  a  deed,  that  the  person 
whose  name  was  forged  to  it  was  the  owner  of 
the  property  described  in  the  deed  at  the  time 
of  the  forgery ;  that  being  a  matter  of  evi- 
dence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Forgery,  §  81.] 

9.  Criminal    Law  —  Limitation  —  Computa- 
tion of  Time. 

For  the  purpose  of  testing  the  sufficiency 
of  an  information  for  forgery  under  the  statute 
of  limitations,  the  date  of  the  commission  of 


the  offense  alone  can  be  considered;    th?  date 
of  the   forged   instrument  being  immaterial. 

10.  Same  — Tbial  —  Admissibility    op    Evi- 
dence—Evidence OF  Another  Crime. 

On  a  forgery  trial,  evidence  that  accused 
procured  the  return  of  the  forged  instrument 
to  him  under  an  assumed  name  was  not  render- 
ed inadmissible  because  it  tended  also  to  show 
that  he  was  guilty  of  the  crime  of  impersonat- 
ing another. 

[Ed.  Note. — ^Por  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  S  823.] 

11.  Same— Triai^-Reception  of  Evidence- 
Reopening  Case— Discretion  of  Court. 

The  court  acted  within  its  discretion  in  re- 
opening the  case  for  further  evidence  in  a  proee- 
cution  for  forgery. 

[EJd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {$  1619-1627.] 

12.  Same— Instruction  Assuming  Facts  Not 
in  Evidence. 

On  a  forgery  trial,  an  instruction  whidi 
assumes  that  an  expert  witness  bad  been  paid 
for  his  services,  in  addition  to  the  fees  allowed 
ordinary  witnesses,  was  projjerly  refused;  there 
being  no  evidence  thereof. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {{  1754-1764.] 

13.  Same. 

On  a  forgery  trial,  an  instruction  which 
calls  an  expert  a  "hired  witness"  was  properly 
refused. 

[Ed.  Note. — For  oases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  ]  889-1894.] 

14.  Same— Instructions  Not  Sustained  bt 
Evidence. 

On  a  forgery  trial,  an  instruction  deal- 
ing with  witnesses  who  were  "persons  interested 
in  or  employed  to  find  evidence  against  ac- 
cused" was  properly  refused,  where  there  was 
no  evidence  that  such  witnesses  had  testified. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  tS  1980-1985.] 

15.  Same. 

On  a  forgery  trial,  an  instruction  that  the 
same  rules  applicable  to  persons  interested  in  or 
employed  to  find  evidence  against  accused,  when 
witnesses  should  be  applied  to  detectives,  was 
properly  refuged ;  there  being  no  evidence  to 
show  that  a  detective  who  testified  as  an  ex- 
pert was  a  hired  witness. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  8|  1980-1985.] 

16.  Same— Appeal— Matters   Not  Apparent 
of  Recobd. 

On  appeal  in  a  criminal  prosecution,  mat- 
ters not  shown  by  the  record,  but  only  appear- 
ing by  statements  of  counsel  in  argument,  can- 
not be  considered  by  the  court 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §  2ao3.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;    B.  N.  Smith,  Judge. 

C.  P.  McPberson  was  convicted  of  forgery, 
and  appeals.    Affirmed. 

Wallace  W.  WIdemsn,  BenJ.  C.  Welch,  and 
J.  C.  Crouch,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  George  Beebe,  Deputy  Atty. 
Gen.,  for  the  People. 

TAGGART,  J.  Appeal  from  a  Judgment 
upon  conviction  of  forgery,  and  from  an  or- 
der of  the  trial  court  denying  defendant's 
motion  for  a  new  trial. 

The  information  Is  attacked  by  demurrer, 
and  the  same  objections  are  urged  upon  mo- 
tion in  arrest  of  Judgment    The  other  errors 
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assigned  by  appellant,  and  upon  which  he 
bases  bis  appeal  from  the  order  denying  bla 
motion  for  a  new  trial,  are:  (1)  Tbe  In- 
troduction of  evidence  tending  to  show  that 
tbe  defendant  bad  committed  another  and 
different  crime;  (2)  the  reopening  of  tbe 
case  to  permit  the  prosecution  to  Introduce 
additional  evidence  after  the  pe<>ple  had  rest- 
ed and  tbe  defendant  moved  to  dismiss  tbe 
action;  and  (3)  tbe  refusal  of  the  court  to 
give  certain  instructions  requested  by  de- 
fendant. 

The  Attorney  Oeneral  objects  to  tbe  con- 
sideration of  tbe  ruling  of  the  court  on  tbe 
demurrer  to  tbe  information,  because  no  bill 
of  exceptions  appears  In  the  record  preserv- 
ing the  exceptions  to  tbe  ruling  and  identify- 
ing tbe  papers  used  upon  the  hearing.  This 
objection  Is  based  upon  tbe  decision  of  tbe 
Supreme  Court  In  People  ▼.  Long,  121  Cal. 
^4,  53  Pac.  1007,  subsequently  followed  by 
tbe  Appellate  Court  in  two  cases.  People  v. 
Druftel,  and  People  ▼.  McPherson,  86  Pac. 
907.  These  were  all  appeals  by  the  i)eopIe 
from  orders  sustaining  demurrers  to  indict- 
ments. In  such  cases,  as  said  In  the  opinion 
in  the  leading  case,  there  is  no  provision  for 
a  judgment  roll  or  record  of  any  kbid,  and, 
If  tbe  matter  be  heard  by  an  api)ellate  court 
at  all,  It  must  be  upon  a  bill  of  exceptions 
under  sections  1172  and  1174  of  the  Penal 
Code. 

When  a  Judgment  Is  rendered  against  a 
defendant,  upon  conviction  tbe  cleric  of  tbe 
trial  court  Is  required  (witbin  five  days)  to 
"annex  together  and  flle  tbe  following  papers, 
which  constitute  a  record  of  the  action:  (1) 
The  indictment  or  information,  and  a  copy  of 
tbe  minutes  of  tbe  plea  or  demurrer;  (2) 
a  copy  of  tbe  minutes  of  tbe  trial;  (3)  tbe 
written  instructions  given,  modified,  or  re- 
fused, with  tbe  indorsements  thereon,  and 
tbe  certified  transcript  of  tbe  charge  of  tbe 
court;  and  (4)  a  copy  of  the  Judgment." 
Section  1207,  Pen.  Code.  An  appeal  being 
talcen,  tbe  clerk  must  transmit  to  tbe  Appel- 
late Court,  among  other  matters,  tbe  fore- 
going record.  Section  1246,  Pen.  Code.  The 
appeal  from  the  Judgment  alone,  without  a- 
bill  of  exceptions,  brings  up  the  Judgment 
roll  (called  in  section  1207  "a  record  of  the 
action"),  and  presents  for  review  the  suffi- 
ciency of  tbe  information,  any  errors  disclos- 
ed in  the  minutes,  and  tbe  propriety  of  the 
Instructions  given,  and  refused.  People  v. 
Clark,  121  Cal.  634,  54  Pac.  147. 

"Upon  an  appeal  taken  by  tbe  defendant 
from  a  Judgment,  the  court  may  review  any 
intermediate  order  or  ruling  involving  the 
merits,  or  which  may  have  affected  the  Judg- 
ment." Section  1259,  Pen.  Code.  We  have 
before  us  in  tbe  transcript,  among  the  papers 
properly  transmitted  by  the  clerk,  the  infor- 
mation, and  tbe  minutes  of  the  demurrer. 
These  show  the  ruling  of  the  court  and  de- 
fendant's e\ception  to  the  ruling  upon  tlie 
informatloti.  It  is  apparent  from  an  examin- 
ation of  these  that  the  information  Is  suffi- 


cient Tbe  essential  Ingredients  of  the 
crime  of  forgery  are:  A  false  making  of 
some  instrument;  a  fraudulent  Intent;  and. 
If  genuine,  that  the  writing  might  Injure  an- 
other. People  V.  Frank,  28  Cal.  514;  Ex 
parte  FInley,  06  Cal  2C3,  5  Pac  222.  What- 
ever tbe  character  of  the  writing,  the  true 
test  Is  tbe  intent  to  defraud.  People  t. 
Munroe,  100  Cal.  664,  35  Pac.  326,  24  L.  R.  A. 
33,  38  Am.  St.  Rep.  323.  If  tbe  forged  Instru- 
ment be  valid  on  Its  face.  It  Is  not  neces- 
sary to  allege  matters  aliunde  to  show  In 
what  manner  the  person  alleged  to  have  been 
Injured  could  be  affected  by  the  forgery,  nor 
show  that  he  owned  property  that  would  be 
affected  thereby.  People  v.  Todd,  77  Cal.  404, 
19  Pac.  883;  People  y.  Blbby,  91  Cal.  474, 
27  Paa  781;  People  ▼.  Leonard,  103  Cal. 
203,  37  Pac.  222. 

The  information  Is  not  defective  because 
It  cannot  be  determined  therefrom  whether 
the  charge  is  for  forging  a  fictitious  deed  or 
signing  the  name  of  Jtunes  Wallace  to  tbe 
deed.  The  Information  is  to  be  considerea 
with  reference  to  the  provisions  of  section 
470  of  the  Penal  Code,  and  not  section  47G. 
It  is  not  necessary  to  allege  that  James  Wal- 
lace was  the  owner  of  the  property  described 
in  tbe  deed  at  the  time  of  the  alleged  forgery. 
This  was  a  mere  matter  of  evidence. 

Eqnally  untenable  is  tbe  position  taken  by 
appellant  upon  the  oral  presentation  of  the 
case.  The  crime  Is  alleged  by  tbe  Informa- 
tion to  have  been  committed  on  or  about  tlie 
7th  day  of  June,  1906.  The  Instrument  said 
to  have  been  forged  is  set  out  in  tiie  infor- 
mation in  extenso  and  bears  date  of  March 
18,  1889.  It  Is  urged  that  the  prosecution 
is  barred  by  the  statute  of  limitations,  be- 
cause the  information  was  not  filed  witiiiu 
three  years  after  the  date  of  the  deed.  In 
other  words,  the  contention  Is  made  that  by 
Judiciously  dating  the  forged  instrument 
more  than  three  years  prior  to  its  utteramv 
the  forger  may  protect  himself  from  pros- 
ecution for  the  crime.  To  state  the  propo- 
sition is  sufficient  reason  for  refusing  to 
adopt  it  For  the  purpose  of  testing  the 
sufficiency  of  the  information  the  date  of  the 
alleged  commission  of  the  offense  (June  7, 
1906)  alone  can  be  considered,  and  tbe  date 
of  the  forged  Instrument  is  Immaterial. 

Tbe  evidence  of  the  witness  Green,  intro- 
duced to  show  that  the  defendant  procured 
the  return  to  him  of  the  forged  deed  under 
the  name  of  Ben  M.  Bell,  was  properly  ad 
mitted.  That  it  tended  also  to  show  that  hi.> 
was  guilty  of  another  crime,  that  of  imper- 
sonating another,  did  not  affect  its  admissibil- 
ity. People  v.  Sanders,  114  Cal.  210,  a:*). 
46  Pac.  153 ;  People  v.  Ebanks,  117  Cal.  052, 
49  Pac.  1049,  40  L.  R.  A.  269. 

The  reopening  of  the  case  for  further  evi- 
dence was  witbin  the  discretion  of  tbe  trial 
court,  and  tbe  record  here  discloses  no  abuse 
of  that  discretion.  This  has  been  held  ta  be 
the  rule  even  after  the  defendant  has  clos(>d 
his  case.    Cousins  t.  Partridge,  79  Cal.  228, 
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21  Pac.  745;  People  t.  Lewta,  124  Cal.  551, 
67  Pac.  470,  45  L.  R.  A.  783. 

The  testimony  for  the  prosecution  included 
that  of  an  expert  on  handwriting,  and  that  of 
a  police  detective.  The  court  gave  the  nsual 
general  instruction  as  to  bow  the  credibility 
of  a  witness  Is  to  be  determined,  to  wit :  "By 
bis  character  and  conduct,  his  manner  on  the 
stand,  bis  relation  to  the  controversy  and  to 
the  parties.  If  any,  bis  hopes  or  his  fears, 
his  bias  or  impartiality,  the  reasonableness 
or  unreasonableness  of  the  statement  he 
makes,  the  strength  or  wealiness  of  his  recol- 
lection, viewed  In  the  light  of  all  the  other 
testimony  and  facts  and  circumstances  in 
proof  In  the  case."  No  special  Instructions 
were  given  In  relation  to  expert  or  detective 
testimony.  Six  instructions  along  this  line 
were  requested  by  defendant,  but  were  refus- 
ed. Most  of  these  were  framed  upon  the 
theory  that  the  testimony  showed,  or  tended 
to  show,  that  the  expert  bad  l>een  paid.  The 
only  testimony  bearing  upon  this  question 
appears  in  the  cross-examination  of  the  wit- 
ness Lackey,  the  handwriting  expert,  who 
testified  that  he  had  no  contract  to  be  paid 
for  testifying  In  the  case,  but  expected  to  be 
paid  for  it ;  that  no  price  was  set ;  he  didn't 
knoiw  what  his  bill  would  be;  and  hadn't 
given  the  matter  any  consideration.  There  is 
no  direct  evidence  in  the  record  that  be  ex- 
I>ected  anything  more  than  his  witness  fee. 
Had  the  court  been  requested  to  give  tlie 
jury  properly  framed  instructions  embodying 
the  law  of  evidence  applicable  to  expert  and 
detective  testimony,  it  would  have  been  Its 
dnty  to  do  so,  notwithstanding  it  had  given 
a  general  instruction  relative  to  the  consid- 
eration of  the  bias,  interest,  and  impartiality 
of  the  witnesses  and  their  relations  to  the 
parties,  and  controversy,  but  w^e  do  not  think 
any  error  was  committed  by  refusing  to 
give  the  instructions  the  refusal  of  which  is 
assigned  as  error  by  appellant. 

Instruction  "No.  2"  assumes  that  it  was 
shown  that  the  expert  had  been  "paid  for 
his  evidence";  "No.  3"  that  he  had  been 
paid  for  his  services  in  addition  to  the  legal 
fees  allowed  ordinary  witnesses;  "No.  4" 
contains  the  same  assumption ;  "No.  5"  deals 
with  a  "hired  witness"  In  general;  "No.  «" 
with  "persons  Interested  In  or  employed  to 
find  evidence  against  the  accused";  and 
"charge  7"  instructs  the  Jury  to  apply  the 
same  rules  alK>ve  stated  to  the  testimony  of 
detectives.  Without  any  evidence  whatever 
to  indicate  that  the  police  detective  was  In 
any  manner  a  "hired  witness,"  the  court  is 
asked  to  apply  the  same  rules  to  him.  For 
the  court  to  assume  for  the  purpose  of  in- 
structing the  Jury  that  because  a  person  who 
acted  as  an  expert  testified  that  he  expected 
to  be  paid  for  testifying,  that  the  pay  spoken 
of  must  of  necessity  be  other  than  his  ordi- 
nary witness  fees,  would,  in  the  absence  of 
evidence  to  this  effect,  be  unwarranted  and 
in'in'oper.  So  it  would  also  be  Iniproiyer  to 
characterize  such  a  i)ersou  to  the  Jury  as  a 


"hired  witness."  There  was  no  evidence  that 
either  the  expert  or  the  detective,  or  any  one 
else,  was  employed  to  find  evidence  against 
the  accused  in  this  case.  That  the  detective 
received  a  regular  compensation  for  dischar- 
ging his  duties  as  a  public  officer  might  be 
assumed,  and  in  so  far  as  he  aided  in  secur- 
ing the  evidence  upon  which  the  conviction 
rested  he  was  employed  to  find  evidence  but 
Instruction  No.  6  was  not  framed  on  that 
theory.  Charge  7  Is  too  vague  and  indefinite, 
and  must  stand  or  fall  with  the  foregoing 
instructions,  which  were  properly  refused. 

On  the  oral  presentation  of  this  case,  It 
was  urged,  in  support  of  the  appeal,  that  the 
defendant  was  imprisoned  in  the  Jail  of  Loa 
Angeles  county  upon  this  charge  and  not  In- 
dicted, at  the  time  the  grand  Jury  of  the 
county  were  In  session,  and  that  body  failed 
to  inquire  into  the  case,  as  provided  by  sec- 
tion 023  of  the  Penal  Code.  The  transcript 
contains  no  reference  to  this  matter,  and  we 
cannot  accept  the  oral  statement  of  facts  by 
counsel  in  argument,  In  lieu  of  the  printed 
or  written  record  required  by  the  rules  of 
this  court.  If  it  were  a  matter  that  might  be 
considered  upon  a  proper  record,  it  is  not 
before  us  now. 

We  find  no  prejudicial  error  In  the  rec- 
ord, and  the  Judgment  and  order  are  affirmed. 

Wo  concur:    ALLEN,  P.  J.;  SHAW,  J. 


CARHART  V.  McGARVEY.   " 
(Supreme  Court  of  Colorado.    Oct.  7,  1907.) 
Appeal— Review— PiNDiNOS  —  Conclusive- 
ness. 

A  finding  upon  conflicting  evidence  should 
not  be  disturbed. 

[I>M.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  $§  3983-3989.] 

Appeal  from  San  Miguel  County  Court ;  J. 
M.  Wardlaw,  Judge. 

Action  by  Ellen  McGarvey  against  W.  S. 
Carhiirt.  From  a  Judgment  for  plaintiff,  de- 
fendant api)eals.    Affirmed. 

L.  C.  Klnniktn,  for  appellant  Fitzgarrald 
&  Brown,  for  appellee. 

STEELE,  C.  J.  Action  was  brought  agn  Inst 
the  defendant  to  recover  $162,  alleged  to  be 
due  and  owing  to  the  plaintiff  from  the  de- 
fendant for  the  rent  of  certain  premises  in 
the  city  of  Teilurlde.  The  defendant  admit- 
ted that  he  bad  occupied  the  premises,  but 
testified  that  he  had  paid  the  rent  There  is 
a  direct  conflict  In  the  testimony  concerning 
the  payment.  The  court  found  that  pa>-ment 
had  not  been  made,  and  rendered  judgment 
in  favor  of  the  plaintiff.  The  defendant  ap- 
pealed to  the  Court  of  Appeals.  The  find- 
ing and  Judgment  upon  conflicting  evidence; 
should  not  be  disturbed. 

The  judgment  is  affirmed. 

CASWELL  and  MAXWELL,  JJ.,  concnr. 
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BUTTBRFLT-TERRIBLB   GOLD   MINING 
GO.  et  «L  V.  BBIND. 

(Sapreme   Court  of  Colorado.    Oct  T,   1907.) 

J.  Mandamus  — Complaint— TBARSTEBfl    o> 
Stock. 

Under  MUla'  Ann.  St  I  480.  providing  tliat 
corporate  stock  sliaU  be  transferable  as  per- 
•onalty  as  provided  by  the  by-laws,  a  complaint 
in  mandamus  to  compel  a  corporation  to  trans- 
fer  stock  to  petitioner,  wbidi  fails  to  allege  that 
be  complied  with  the  by-laws  of  the  corpora- 
tion as  to  the  transfer  of  stock,  is  bad. 

jt.   COBPORATION»— CoaPOBAIB     BOOSS— RlQHT 

TO  Inspect — Statutkb. 

Under  Mills'  Ann.  St.  I  S06,  reqniring  the 
officers  of  every  corporation  to  keep  books  at 
the  office  of  the  corporation  for  the  inspection  of 
stockholders  and  creditors  and  their  represen- 
tatives, etc,  only  stockholders  and  creditors  and 
their  representatives  are  entitled  to  inspect  the 
books. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  12,  Corporations,  U  674-43S5.] 

Appeal  from  District  Court,  Arapahoe 
County ;  Booth  M.  Malone,  Judge. 

Mandamus  by  J.  Fitz  Brlnd  against  tbe 
Butterfly-Terrible  Gold  Mining  Company  and 
others.  From  a  Judgment  making  tbe  alter- 
native writ  permanent,  respondents  appeal. 
Beversed. 

Edwd.  D.  Upbam,  for  appellant 

8TEELB,  0.  J.  Tbe  altematlre  writ  of 
mandamus  Issued  by  tbe  district  court  of 
Arapahoe  covmty  required  tbe  defendants  to 
forthwith  allow  tbe  petitioner  to  examine, 
inspect,  and  make  extracts  from  the  books, 
accounts,  and  papers  of  said  corporation, 
and  to  forthwith  issue  and  transfer  1,000 
shares  of  stock  to  and  In  the  name  of  the 
petitioner  upon  the  books  of  said  company, 
and  to  issue  new  certificates  to  him  there- 
for, upon  petitioner's  request  and  his  sur- 
render of  bis  present  certificate  for  can- 
cellation and  transfer.  To  the  altemattve 
writ  the  defendants  demurred  upon  tbe 
ground  that  it  does  not  state  facts  sufflcient 
to  constitute  a  cause  of  action  against  the  re- 
spondents, or  either  of  them,  and  that  the 
petitioner  is  not  entitled  to  the  relief  sought 
to  be  obtained.  The  demurrer  was  over- 
ruled, the  defendants  were  given  five  days 
in  which  to  plead,  and  within  the  time  the 
defendants  elected  to  stand  on  the  demurrer, 
and  thereupon  Judgment  was  entered  that  the 
alternative  writ  be  made  permanent,  at  tbe 
respondents'  costs,  from  which  Judgment  the 
respondents  appealed  to  the  Court  of  Ap- 
peals. 

We  shall  consider  but  one  assignment  of 
error,  that  which  relates  to  the  overruling 
of  the  demurrer  to  the  alternative  writ  of 
mandamus.  The  appellants  contend  that 
tbe  transfer  of  stock  of  a  corporation  cannot 
be  compelled  by  mandamus,  tteat  the  bolder 
of  the  stock  has  another  remedy,  and  that  be 
nay  recover  damages  for  the  Inexcusable 


neglect  or  refusal  of  the  company  or  ita 
officers  to  transfer  his  stock  upon  the  books 
of  the  company.  We  shall  not  undertake  to 
determine  whether  mandamus  does  or  does 
not  lie  to  compel  the  transfer.  The  authori- 
ties are  conflicting,  and  there  are  no  author- 
ities of  this  state  to  guide  us,  and  we  pra- 
ter to  base  our  decision  upon  another  brancb 
of  the  case,  which  is  conclusive  of  the  plain- 
tiff's rights  on  this  appeal.  Section  480, 
Mills'  Ann.  St,  provides  that  the  shares  of 
stock  "shall  not  be  less  than  one  dollar  nor 
more  than  one  hundred  dollars  each,  and 
shall  be  deemed  personal  property  and  trans- 
ferable as  such  in  the  manner  provided  by 
the  by-laws."  Although  the  complaint  al- 
leges that  the  plaintiff  became  the  purchaser 
of  certain  shares  of  stock  in  the  company, 
and  that  he  made  a  demand  upon  the  com- 
pany and  its  officers,  at  the  office  of  the  com- 
pany, to  transfer  the  stock  and  to  issue  other 
stock  as  be  directed,  no  mention  whatever  li 
made  by  the  writ  concerning  the  by-laws  of 
the  company,  nor  is  there  any  allegation 
that  the  plaintiff  has  complied  with  the  by- 
laws of  the  company  in  reference  to  the 
transfer  of  stock.  The  plaintiff  has,  there- 
fore^ failed  to  make  the  essential  arerments 
showing  that  under  the  by-laws  of  the  cor- 
poration he  is  entitled  to  the  transfer  of 
the  stock  mentioned. 

Section  608,  Mills'  Ann.  St,  makes  it  the 
duty  of  the  directors  and  trustees  of  corpora- 
tions to  keep  certain  bo(^s  at  the  office  of 
tbe  company  open  during  usual  business 
hours  for  the  inspection  of  stockholders  and 
creditors  of  ttte  company  and  their  personal 
representatives,  and  tliat  such  stockholder, 
creditor,  or  representative  shall  have  tbe 
right  to  make  extracts  from  such  books,  etc. 
Tbe  statute  further  provides  that  no  trans- 
fer 01  stock  shall  be  valid  for  any  purpose 
whatever,  except  to  render  the  person  to 
whom  it  shall  be  transferred  liable  for  the 
debts  ot  tbe  company,  unless  it  shall  have 
been  entered  on  the  books  of  tbe  company 
within  60  days  from  the  date  of  such  trans- 
fer, by  an  entry  showing  from  and  to  whom 
transferred.  From  this  it  appears  very  clear 
that  only  stockholders  and  creditors  and 
their  personal  representatives  are  entitled 
to  such  inspection.  What  our  ruling  would 
be  In  a  proceeding  to  compel  an  inspection, 
where  it  clearly  appears  that  the  assignee 
is  entitled  under  the  statute  and  the  by-laws 
of  the  corporation  to  a  transfer  of  stock  and 
a  record  thereof  on  tbe  books  of  the  com- 
pany, and  that  tbe  officers  willfully  refuse  to 
make  such  transfer  and  record,  we  cannot 
say. 

In  otir  opinion,  the  demurrer  to  tbe  com- 
plaint sbould  have  beoi  sustained;  and  for 
this  reason  tbe  Judgment  of  the  district 
court  Is  reversed. 

OASWBLIi  and  MAZWELls  JJ.,  concw 
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LEMMON  T,  BBATTIE,  Sheriff, 
(Supreme  Ck>art  of  Colorado.    Oct.  7,  1907.) 

1.   EiXECDTION  —  PbOFSBTT    SUBJECT    TO    EXE- 
CUTION. 

The  interest  of  one  in  personal  property,  to 
he  subject  to  levy  under  execution,  must  be  a 
vested  interest  at  the  time  of  the  levy. 

[Ed.  Note.— For  cases  in  point,  see  Cient.  Dig. 
vol.  21,  Execution,  S  76.] 

2l  Sams. 

An  owner  delivered  sheep  to  3.  and  G.  as 
lessees  in  a  lease  binding  them  to  return  to  the 
owner  at  the  expiration  of  the  lease  the  sheep 
received,  together  with  a  half  of  the  increase. 
A  year  thereafter  G.  retired,  and  F.  became  a 
lessee  with  J.  A  memorandum  signed  by  the 
parties  recited  that  J.  should  bear  the  loss,  and 
receive  the  gain  during  the  year.  Held,  that 
J.'s  interest  for  the  ^ear  was  not  fixed  and  vest- 
ed and  was  not  subject  to  levy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Execution,  S  76.] 

8.  Replevin— Evidence— Admissibility. 

_  A  lessee  of  sheep  agreed  to  return  at  the 
expiration  of  the  term  the  sheep  received,  to- 
gether with  half  of  the  increase.  Held,  in  re- 
plevin by  the  lessor  against  the  sheriff  who  had 
levied  on  the  sheep  as  the  property  of  the 
lessee,  that  evidence  was  admissible  that  dur- 
ing the  term  the  interest  of  the  lessee  was 
agreed  on,  to  show  that  certain  sheep  were 
set  off  to  the  lessee  under  the  lease,  thereby 
rendering  the  same  subject  to  levy. 

Appeal  from  District  Court,  Logan  County; 
B.  E.  Armour,  Judge. 

Action  by  F.  F.  Lemmon  against  David 
Beattle,  sheriff  of  IiOgan  county.  Fi^>m  a 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

W.  L.  Hays  and  Quitman  Brown,  for  ap- 
pellant   McCkinley  &  Burke,  for  appellee. 

STEELE,  C.  J.  The  plaintiff  and  appel- 
lant, being  the  owner  of  a  certain  flock  of 
sheep,  brought  suit  against  the  sheriff  ot 
Logan  county  In  an  action  of  replevin  to  re- 
cover the  possession  of  the  sheep  and  for 
damages  for  their  unlawful  detention.  The 
defendant  Justified  under  an  execution  is- 
sued from  the  county  court  of  Logan  county 
against  I.  M.  Johnson  for  the  sum  of  about 
$200.  The  sheep  were  worth  about  $G00. 
The  Jury  returned  a  verdict  In  favor  of  the 
defendant,  and  further  found  that  the  value 
of  the  interest  of  Johnson  In  the  sheep,  at 
the  time  of  the  taking,  was  $205.  The  Judg- 
ment was  for  the  return  of  the  sheep,  or,  in 
the  alternative,  that  the  defendant  recover 
of  plaintiff  the  sum  of  $205,  from  which  Judg- 
ment the  plaintiff  appealed  to  the  Court  of 
Appeals. 

The  sheep  were  owned  by  the  plaintiff,  and 
were  delivered  to  Johnson  and  one  Goocb  as 
lessees  on  or  about  the  1st  of  October,  1901. 
This  condition  is  contained  in  the  lease: 
"The  same  number  and  the  same  ages  of 
sheep  as  received  In  this  lease  are  to  be  re- 
turned to  the  party  of  the  first  part,  with 
half  of  the  increase,  in  good  condition  and 
free  from  disease,  at  the  expiration  of  this 
lease."    The  lease  also  provides  that  the  In- 


crease shall  be  divided  at  the  expiration  of 
the  lease.  One  year  after  the  making  of  the 
lease,  by  the  consent  of  the  parties,  Goo<.-b 
was  allowed  to  retire,  and  Nels  Frederlcksen 
became  a  party  to  the  lease,  and  lessee  with 
Johnson,  and  upon  the  lease  the  following 
memorandum,  signed  by  all  of  the  parties, 
appears:  "It  is  understood  and  agreed  be- 
tween all  parties  that  now,  one  year  after 
the  making  of  this  lease,  Nels  Frederlcksen 
becomes  a  full  partner  with  I.  M.  Johnson  In 
this  lease  until  expiration  thereof,  October 
15,  1903.  Said  Johnson  agrees  to  bear  all 
loss,  if  any,  and  receives  the  gain,  if  any, 
from  the  time  of  the  first  making  of  this 
lease  to  the  present  time,  October  15,  1902; 
and  said  Frederlcksen  will  receive  his  full 
share  of  any  gain  by  reason  of  the  wool  dip 
of  1903,  and  Increase  of  same  season,  and 
will  also  bear  bis  full  share  of  any  loss,  if 
any,  during  this  last  year  of  this  lease  from 
October  15,  1902,  to  October  15,  1903." 

The  principal  controversy  arises  over  the 
construction  of  this  memorandum  of  agree- 
ment Indorsed  upon  the  lease.  It  Is  contend- 
ed, and  the  court  so  held,  that  by  this  agree- 
ment the  interest  of  Johnson  in  the  sheep 
was  vested  and  determined,  and  that  his  in- 
terest was  subject  to  the  levy.  It  is  not  dis- 
puted that  the  Interest  of  Johnson,  to  be 
subject  to  levy  under  execution,  must  be  a 
fixed  and  vested  interest  at  the  time  of  the 
levy ;  and  the  defendant  concedes  that,  unless 
it  shall  be  determined  that  Johnson's  inter- 
est was  a  fixed  and  determinable  interest,  the 
Judgment  must  be  reversed.  We  cannot  place 
the  same  construction  upon  this  memorandum 
as  that  placed  by  the  trial  Judge.  Our  con- 
struction of  the  agreement  is  that,  as  between 
Johnson  and  Frederlcksen,  it  was  agreed  that 
the  gains  and  losses  during  the  period  of  the 
lease  should  be  apportioned  in  the  manner 
stated  in  the  agreement,  but  that  the  agree- 
ment does  not,  in  any  manner,  In  our  opin- 
ion, relieve  Johnson  of  the  obligation  to  ac- 
count to  Lemmon,  the  plaintiff  and  lessor,  for 
bis  full  share  of  the  sheep,  as  provided  in 
the  lease,  during  the  year  from  October  15, 
1901,  to  October  15,  1902,  out  of  any  Inter- 
est that  be  might  have  in  the  sheep  at  the 
end  of  the  term  of  the  lease.  This  being  true, 
it  follows  that  Johnson's  Interest  In  the  lease 
at  the  time  of  the  levy  was  not  subject  to 
levy. 

Testimony  was  offered  on  the  part  of  the 
defendant  tending  to  show  that  at  or  about 
the  time  of  the  change  of  lessees  a  division 
of  the  sheep  was  made,  and  Johnson's  Inter- 
est set  off  to  blm  by  the  lessor.  This  testi- 
mony the  court  declined  to  receive.  In  this 
we  think  the  court  erred.  It  was  entirely 
competent,  in  our  opinion,  for  the  purpose 
of  showing  that  during  the  term  of  the  lease 
the  interest  of  Johnson  had  been  agreed  up- 
on and  determined.  And  if,  by  mutual  con* 
sent,  certain  of  the  sheep  were  set  off  to  John* 
son  in  the  year  1902,  In  full  settlement  and 
satisfaction  of  the  terms  of  the  lease,  then 
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Jobnson  had  a  fixed  and  determinable  inter- 
est which  was  subject  to  levy  under  execu- 
tion. 
The  Judgment  U  reyersed. 

OASWELL  and  MAXWELL,  JJ^  ooncor. 


(A  Colo.  72) 

lUTCHELL  T.  MITCHELL. 
(Supreme  Court  of  Colorado.    Oct.  7,  1007.) 

1.  AppeaI/— Rbvibw— Habicless  Esbob. 

Where,  in  an  action  to  cancel  a  deed  aa  a 
forgery,  and  its  record,  the  court  submitted  to  a 
jury  the  question  whether  plaintiff  signed  the 
deed,  which  was  answered  in  the  negative,  it 
is  a  sufficient  answer,  to  complaints  to  various 
rulings  as  to  the  evidence,  misconduct  of  the 
jury,  and  failure  to  submit  interrogatories,  that 
the  court,  though  it  called  the  jury,  waa  not 
bound  by  their  findings;  it  not  only  having  ap* 
proved  the  Jury's  findings,  but  made  its  own, 
that  plaintiff's  name  waa  a  forgery. 

2.  DeeOS  —  FOBOKXT      OF      SlONATTTBE  —  BTI- 
OXNCB. 

Evidence,  In  an  action  to  cancel  a  deed 
aa  a  forgery,  and  its  record,  held  to  warrant  a 
finding  that  the  signature  to  the  deed  and  the 
certificate  of  acknowledgment  were  forgeries. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  {  615.] 

3.  canceli.ation  of  instbukbkts— pucadiro 
— Defense. 

It  cannot  properly  be  pleaded  aa  a  defense, 
or  as  ground  for  affirmative  relief,  in  an  action 
to  cancel  a  deed  as  a  forgery,  and  its  record, 
that  plaintiff  held  title  to  the  land  in  trust  for 
defendant,  in  that  defendant  paid  the  purcliase 
money  and  took  title  in  plaintiff's  name  as  a 
matter  of  convenience. 

Appeal  from  District  Court,  City  and  Coun^ 
ty  of  Denver;   P.  L.  Palmer,  Judge. 

Action  by  Nellie  Mitchell  ▼.  Walter  O.  Mit- 
chell. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Geo.  W.  Taylor,  A>r  appellant  ODonnell, 
Toney  &  Graham  and  R.  T.  McNeal,  for  ap- 
pellee. 

CAMPBELL,  7.  Action  to  cancel  a  deed. 
The  parties  are  husband  and  wife.  The  plain- 
tiff wife  In  her  complaint  says  that  she  has 
title  acquired  by  tax  deed  from  the  county 
treasurer  to  certain  real  estate;  that  her  hus- 
band, the  defendant,  caused  to  be  recorded  In 
the  office  of  the  coimty  clerk:  and  recorder  an 
Instrument  in  writing,  purporting  to  be  a  quit- 
claim deed  signed  and  acknowledged  by  her, 
conveying  the  same  property  to  liim.  Plain- 
tiff alleges  that  she  never  signed  or  acknowl- 
edged or  delivered  the  deed;  that  her  signa- 
ture thereto  Is  false  and  forged,  and  the  cer- 
tificate of  acknowledgment  Is  either  a  forgery 
or  put  to  the  Instrument  without  her  knowl- 
edge or  consent,  and  without  her  having  ap- 
peared before  the  acknowledging  officer.  It 
further  being  charged  that  the  alleged  forged 
Instrument  is  still  In  the  possession  of  the 
county  clerk  and  recorder,  and  bears  on  Its 
face  evidence  of  forgery,  the  plaintiff  prays 
that  the  officer  be  restrained  from  delivering 


It  to  defendant  and  defendant  from  receir- 
lug  It  and  that  upon  final  hearing.  It  be  can- 
celed, and  its  record  held  for  naught  The 
answer  denies  the  material  arerments  of  the 
complaint  and  In  the  original  answer,  large 
portions  of  which  were,  on  plaintiff's  mo- 
tion, stricken,  and  in  the  amended  answ^, 
which  met  with  a  similar  order,  the  defend- 
ant sets  out  as  a  defense  and  also  by  cross- 
complaint  that  the  tax-title  deed  to  the  plain- 
tiff and  under  which  she  claims,  and  what- 
ever Interest  she  has  in  that  and  other  prop- 
erty. Is  held  In  trust  for  the  defendant  re- 
sulting from  the  fact  that  he  paid  the  pur- 
chase money  and  expenses  and  took,  title  to 
all  such  lands  In  plaintiff's  name  as  a  matter 
of  convenience.  Defendant  prays  to  have 
plaintiff's  action  dismissed,  and  as  affirmative 
relief  to  have  the  lands  in  question,  as  well 
as  other  lands,  declared  to  be  trust  property, 
and  that  she  be  ordered  to  convey  the  same 
to  him.  The  findings  were  In  plaintlfTs  fa- 
vor, and  a  decree  passed  canceling  the  record 
of  the  deed.    Defendant  appeals. 

1.  The  cause  of  action  Is  equitable  in  Its 
nature.  The  court  called  to  its  aid  a  Jury 
and  submitted  to  It  but  one  question — ^wheth- 
er the  plaintiff  bad  signed  the  deed  purport- 
ing to  convey  away  her  title  to  the  defendant 
— which  was  answered  in  the  negative.  The 
defendant  complains  of  various  rulings  of  the 
court  in  relation  to  the  evidence,  to  alleged 
misconduct  of  the  Jnry,  and  failure  of  the 
conrt  to  submit  Interrogatories  tendered  by 
him.  A  sufficient  answer  is  that  the  court 
although  It  might  as.  In  fact  it  did,  call  to 
its  aid  a  Jury,  is  not  bound  by  their  finding, 
bnt  might  If  it  saw  fit  disregard  the  same 
and  make  findings  of  Its  own.  The  court 
however,  not  only  approved  the  Jury's  finding, 
but  made  one  of  Its  Own,  that  plaintiff's 
name  was  forged  to  the  deed  and  certificate 
of  acknowledgment  There  is  no  merit  In 
defendant's  assignments  upon  this  branch  of 
the  case. 

2.  The  principal  objectioa  to  the  decree 
which  the  defendant  urges  on  this  review  Is 
that  there  was  not  sufficient  evidence  of  the 
forgery  charged.  An  examination  of  the  rec- 
ord discloses  that  the  evidence,  vipoa  the  as- 
sumption that  the  conrt  believed  the  plain- 
tiff's witnesses,  is  abundantly  sufficient  to  a 
moral  certainty  to  show  that  plalntUCs  name 
was  forged  to  the  deed. 

8.  It  is  also  argued  that  the  proof  is  like- 
wise defective,  in  that  it  was  not  made  suffi- 
ciently to  appear  that  the  certificate  of  ac- 
knowledgment was  forged.  The  proof  should 
l>e  decisive,  explicit  and  clear  upon  this 
point  Plaintiff  positively  denies  that  she 
ever  signed  or  acknowledged  the  deed,  or 
authorized  any  one  to  do  either  act  for  her, 
and  several  experts  declared  that  her  signa- 
ture was  forged.  The  defendant  and  one  of 
his  own  witnesses.  In  testifying  to  the  alleged 
act  of  plaintiff  In  signing  thg  deed,  do  not 
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claim  that  the  notary  was  then  present, 
though  the  certificate  says  that  the  acknowl- 
edgment was  taken  at  that  time.  Indeed,  de- 
fendant makes  no  contention,  except  In  argu- 
ment, that  the  plaintiff  ever  acknowledged  the 
deed.  No  such  issue  seems  to  have  been  rais- 
ed at  the  trial.  Besides,  it  appears  In  the  de- 
fendant's pleading  that,  in  such  business 
transactions  between  him  and  his  wife,  It  was 
customary  for  him  to  produce  for  her  signa- 
ture blank  deeds  to  which  certificates  of  ac- 
knowledgment had  theretofore  been  prepare 
ed,  and  afterwards  to  Insert  in  the  body  of 
the  deed  a  description  of  the  property  intend- 
ed to  be  conveyed.  The  court  was  fully  war- 
ranted in  finding  that  the  signature  to  the 
deed  and  the  certificate  of  acknowledgment 
were  forgeries. 

4.  There  is  no  merit  to  the  point  that  the 
tax  deed  was  not  delivered  to  plaintiff.  De- 
fendant himself  says  that  he  received  the 
deed  and  caused  it  to  be  recorded,  but  for  the 
purpose  considered  in  the  next  assignment. 

5.  This  assignment  is  that  the  court  struck 
from  defendant's  pleadings,  and  refused  his 
offer  of  proof  to  show,  not  only  as  a  defense, 
but  as  new  matter  entitling  him  to  an  affirma- 
tive decree,  that  plaintiff  held  title  to  this 
and  other  property  In  trust  for  his  benefit. 
The  object  of  the  action  is,  not  to  establish 
plaintiff's  title  to  lands,  or  to  quiet  It,  but  to 
canoel  the  record  of  a  forged  deed  purporting 
to  convey  it.  The  cause  of  action  is  based  up- 
on defendant's  wrong,  on  a  tort  committed  by 
him  against  her,  not  on  a  breach  of  contract 
The  matters  set  up  which  the  defendant 
claims  to  be  a  defense,  and  also  to  entitle  him 
to  equitable  relief,  did  not  grow  out  of  the 
transaction  set  up  in  the  complaint.  No 
cause  of  action  arising  out  of  contract  is  al- 
leged In  the  complaint;  hence,  any  other 
cause  of  action,  arising  also  upon  contract 
and  existing  In  favor  of  the  defendant  at  the 
time  of  the  commencement  of  the  action,  waff 
not  proper  to  be  Inserted  In  the  answer,  either 
as  a  defense,  or  as  ground  for  affirmative  re- 
lief. The  only  effect  of  the  decree  is  to  can- 
cel the  record  of  the  forged  deed.  It  would 
be  a  novel  doctrine  to  hold  that  one  who  is 
the  equitable  owner  of  property,  the  legal 
title  to  which  is  in  another,  may,  in  order  to 
get  the  legal  title  In  himself,  forge  the  name 
of  the  legal  owner  to  a  deed  purporting  to 
convey  it.  If  the  plaintiff  holds  this  and  oth- 
er property  of  defendant  in  trust,  the  defend- 
ant Is  at  liberty  to  establish,  if  he  can,  his 
rights  in  the  proper  forum  and  in  an  appro- 
priate, but  not  In  the  pending,  action. 

The  conclusions  which  we  have  reached 
seem  so  fundamental  and  elemental  that  we 
have  not  cited  cases  in  their  support.  Per- 
ceiving no  prejudicial  error  in  the  record,  the 
Judgment  is  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  GABBERT,  J.,  concur. 


IJPP  V.  GOOD  et  al. 

(Supreme  Court  of  Colorado.    Oct.  7,  1907.) 

Assignment — Moset  Due— Bights  of  Ac- 
tion—Pabtkebship  Claim. 

Where  the  assignment  to  plaintiff  by  J.  and 
O.  of  a  claim  of  a  partnership  desifniated  as 
J.  &  O.,  and  composed  of  .T..  O.,  and  plaintiff, 
against  the  dcfeiulants-,  was  made  in  good  faith 
and  not  to  avoid  Laws  1897.  p.  249.  c.  65. 
providing  that  any  partnership  doing  business 
in  the  state  under  any  name  except  the  personal 
names  of  its  members,  which  fails  to  file  an 
affidavit  with  the  county  clerk  giving  the  names 
of  all  composing  the  firm,  could  not  prosecute 
any  suit  for  the  collection  of  its  debts,  the  claim 
became  thereby  the  individual  property  of  plain- 
tiff, who  may  sue  thereon  as  an  individual  to 
recover  from  defendants. 

Error  to  Gilpin  County  Court;  Flor  Ash.- 
baugh,  Judge.  . 

Action  by  A.  LIpp  against  George  S.  Good 
and  others.  From  a  Judgment  for  plaintiff, 
defendants  bring  error.    Affirmed. 

H.  A.  Hicks  and  Wm.  C.  Matthews,  for 
plaintiffs  In  error. 

STEELE,  C.  J.  It  was  shown  at  the  trial 
or  admitted  by  the  pleadings  that  the  defend- 
ants were  and  are  contractors  engaged  in  the 
construction  work  upon  a  railroad  known 
as  the  "Denver,  Northwestern  &  Pacific  Rail- 
road"; that  the  plaintiff  was  a  member  of 
the  copartnership  of  Jones  &  O'Brien,  con- 
sisting of  plaintiff,  Lee  Jones,  and  Robert 
O'Brien,  and  that  they  were  snbcontractora 
under  said  defendants;  that  on  the  19th  of 
June,  1903,  the  plaintiff,  acting  for  and  on 
behalf  of  the  copartnership,  had  a  settlement 
with  the  defendants  of  all  Indebtedness,  and 
that  the  said  defendants  at  that  time  agreed 
that  they  would  pay  to  the  said  firm  of  Jones 
&  O'Brien  $300  on  the  23th  of  June,  1903, 
and  $734.37  on  July  25th ;  that  on  the  same 
day  Lee  Jones  and  Robert  O'Brien  assigned 
to  the  plaintiff  all  their  right,  title,  and  In- 
terest in  and  to  the  sum  of  $300  and  in  and 
to  the  sum  of  $734.37  mentioned  In  the  said 
agreement ;  and  that  on  the  same  day  the  de- 
fendants paid  to  the  plaintiff  the  sum  of 
$300,  and  gave  him  a  written  obligation  to 
pay  the  sum  of  $734.37.  The  plaintiff  show- 
ed the  -.vritten  contract  of  settlement,  the 
assignment  to  blm  of  the  claim  against  the 
defendants  by  the  other  members  of  the  firm, 
and  showed  an  agreement  in  writing  on  the 
part  of  the  defendants  to  pay  him  the  sum 
of  $734.37,  and  testified  that  the  said  sum 
had  not  been  paid.  At  the  close  of  the  plain- 
tiff's testimony  defendants  moved  for  a  non- 
suit, which  was  denied.  The  defendants  of- 
fered no  testimony,  and  the  court  instructed 
the  Jury  to  return  a  verdict  for  the  plaintiff. 
Thereupon  the  Jury  returned  a  verdict  for 
the  plaintiff  for  the  sum  of  $734.37  and  In- 
terest and  Judgment  was  entered  thereon, 
and  the  case  was  taken  to  the  Court  of  Ap* 
peals  by  writ  of  error. 
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The  points  principally  relied  upon  by  the 
plaintiffs  In  error  are  that  the  plaintiff  is 
not  entitled  to  recover,  because  it  does  not 
appear  that  the  firm  of  Jones  &  O'Brien  ever 
filed  the  statement  required  by  Laws  1897,  p. 
249,  c.  65,  and,  ftirther,  that  the  debt  from 
the  defendants  was  due  and  owing  to  the 
firm  of  Jones  &  O'Brien,  that  they  were  the 
real  parties  in  Interest,  and  that  the  plain- 
tiff cannot  maintain  the  action  Individually. 
It  does  not  appear  that  the  assignment  from 
Lee  Jones  and  Robert  O'Brien  to  the  plain- 
tiff was  for  the  purpose  of  evading  the  stat- 
ute; but  the  assignment  appears  to  have 
been  made  in  good  faith  by  two  of  the  mem- 
bers of  the  firm  to  the  third  member  of  the 
firm,  and  no  reason  bas  been  stated  In  the 
briefs  or  authorities  cited  showing  why  the 
members  of  the  firm  may  not  in  such  man- 
ner convey  to  another  member  of  the  firm 
all  their  right,  title,  and  Interest  In  a  debt 
due  and  owing  the  firm.  When  such  as- 
signment is  made,  it  converts  firm  property 
into  the  Individual  property  of  the  assignee ; 
and  It  is  entirely  competent  then  for  the 
assignee  to  maintain  an  action  as  an  indi- 
vidual to  recover  the  debt.  The  claim  of  the 
firm  of  Jones  &  O'Brien  against  the  defend- 
ants having  been  assigned,  the  suit  is  prop- 
erly maintainable  by  the  assignee,  the  plain- 
tiff here. 

For  the  reasons  given,  the  Judgment  is 
affirmed. 

CASWELL  and  MAXWELL,  JJ.,  concur. 


COULTER  V.  HAMILTON  et  al. 
(Supreme  Court  of  Colorado.    Oct  7,  1907.) 

1.  Exceptions.  Bili,  of  —  Presentation  by 
Affidavit— Notice— Necessity. 

ITnder  Mills'  Ann.  Code,  §  SS3,  providing 
that  when  a  judge  refuses  to  sign  a  bill  of 
exceptions,  and  it  is  sought  to  preserve  a  bill 
by  affidavits,  the  opposite  party  shall  have  time- 
ly notice  thereof,  a  bill  so  preserved  cannot  be 
considered,  unless  it  appears  that  such  notice 
was  served. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21.  Exceptions,  Bill  of,  §S  77,  93.] 

2.  Appeal  —  Insufficient    Bill   of   Excep- 
tions—Affirmance. 

Where  there  is  no  proper  bill  of  exceptions. 
and  the  assignments  of  error  do  not  relate  to 
matters  determinable  from  an  inspection  of  tlie 
record  proper,  the  judgment  must  be  affirmed. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  44.")4.] 

Error  to  Routt  County  Court;  Chas.  W. 
Burnham,  Judge. 

Action  by  Fred  Hamilton  and  another  against 
H.  J.  Coulter.  From  a  Judgment  for  plain- 
tiffs, defendant  brings  error.    Afflrmeil. 

John  A.  Coulter  and  Morrison  &   .y?  Soto, 
for  plaintiff  In  error.    Wells  B.  McClelland, 
for  defendants  In  error. 
91  P.— 70 


STEELE,  C.  J.  A  Judgment  was  rendered 
In  the  county  court  of  Boutt  county  against 
H.  J.  Coulter,  and  within  the  time  fixed  by 
the  court  for  filing  a  bill  of  exceptions  a  bill 
was  tendered  to  the  county  judge,  who  de- 
clined to  sign  it  upon  the  ground  that  the 
statement  contained  In  the  bill  that  It  con- 
tained all  the  evidence  offered  was  not  cor- 
rect. Thereafter  the  defendant  sought  to 
preserve  a  bill  of  exceptions  by  the  affidavits 
ot  two  disinterested  persons  who  were  pres- 
ent at  the  trial  of  the  cause.  Section  385  of 
the  Civil  Code  (Mills'  Ann.  Code)  authorizes 
the  proving  and  attesting  of  a  bill  of  excep- 
tions when  the  judge  neglects  or  refuses  to 
sign  and  seal  such  bill.  It  also  provides  that, 
when  it  is  sought  to  preserve  a  bill  of  ex- 
ceptions by  affidavits,  "the  opposite  party 
shall  have  timely  notice  thereof,  and  may, 
within  a  reasonable  time  thereafter  file  coun- 
ter affidavits,  and  the  Supreme  Court  shall, 
upon  notice  end  such  proof  as  may  be  nec- 
essary, determine  and  settle  what  is  the  true 
bill  In  that  behalf."  We  cannot  consider  the 
bill  presented,  however,  because  it  does  not 
appear  that  notice  was  served  upon  the  oppo- 
site party,  as  required  by  the  Code.  There 
appears  attached  to  the  bill  a  notice,  address- 
ed to  the  attorney  for  the  plaintiff,  stating 
that  the  bill  bad  been  prepared  and  that  the 
affidavits  bad  been  filed;  but  there  Is  no 
proof  that  such  notice  was  ever  served. 

As  there  is  no  proper  bill  before  us,  and 
as  the  assignments  of  error  do  not  relate  to 
matters  which  can  be  determined  from  an  in- 
spection of  the  record  proper,  the  Judgment 
is  affirmed. 

CASWELL  and  liAXWELL.  JJ.,  concur. 


GOODE  v.  RIO  GRANDE   SAMPLING  (X). 

(Supreme  Court  of  Colorado.    Oct.  7,  1907.) 

Prauditlent  Conveyances— Bank  Deposit- 
Assignment. 

Piaiutiff  having  sued  certain  bank  deposi- 
tors, and  being  about  to  garnish  the  deposit, 
tlip  depositors  ascertained  the  fact,  and,  de- 
siring bail  on  a  criminal  charge,  made  a  check 
for  $1,000,  which  was  to  have  been  delivered 
to  B.  on  condition  that  he  would  sign  the  de- 
jiositors'  bond.  This  he  refused  to  do,  where- 
upon the  depositors,  on  the  day  the  deposit  was 
garnished,  assigned  $1,000  of  the  de|X)8it  to 
intervener,  antedating  the  assignment  two  days, 
in  consideration  of  his  furnishing  bond  and  em- 
ploying an  attorney,  etc.,  to  defend  them.  Inter- 
vener did  not  furnish  the  bond,  and  paid  out  on 
the  face  of  the  assignment  only  $1,")0.  Hrld 
sufficient  to  show  that  the  assignment  was  for 
the  benefit  of  tiie  depositors  and  a  fraudulent 
attempt  to  defeat  the  lien  of  the  judgment  and 
garnishment. 

Appeal  from  District  Court.  Teller  County; 
I.iOul8  W.  Cunningham,  Judge. 

Action  by  the  Rio  Grande  Sampling  Com- 
pany against  George  Goode.  Ftom  a  Judg- 
ment for  plaintiff,  defendant  aptmals.  Af- 
firmed. 
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Frank  J.  Hangs,  for  appellant.    Robert  G. 

Withers,  for  appellee. 

BAILEY,  J.  On  July  1,  1901,  the  appellee, 
in  an  action  then  commenced  against  N.  J. 
Stumpf  and  Frank  Myers,  caused  a  writ  of 
attachment  to  be  issued,  and  certain  moneys 
In  the  bands  of  the  First  National  Bank  of 
Cripple  Creek,  said  to  belong  to  defendants 
In  that  action,  to  be  garnished.  Shortly  after 
the  garnishee  summons  Tvas  ser\'ed,  appellant 
presented  to  the  bank  an  assignment  of  ac- 
count of  Stumpf  and  Myers.  The  bank  re- 
fused to  acknowledge  the  assignment  be- 
cause It  had  been  served  with  a  garnishee 
summons.  For  some  reason  the  action 
brought  by  appellee  against  Stumpf  and  My- 
ers was  not  tried  until  the  12th  day  of  No- 
vember. 1002,  at  which  time  appellant  filed 
his  petition  for  Intervention,  claiming  that 
the  money  had  been  assigned  to  him  upon  the 
Ist  day  of  July,  1901.  Judgment  was  taken 
against  the  defendants  by  plaintUF,  and  the 
writ  of  attachment  sustained.  Plaintiff  an- 
swered the  petition  of  intervention,  alleging 
that  the  assignment  was  made  by  the  de- 
fendants and  accepted  by  the  Intervener  un- 
der the  advice  of  an  attorney  of  defendant 
and  the  Intervener  for  the  use  and  benefit  of 
the  defendant,  and  for  the  purpose  of  at- 
tempting by  fraudulent  and  pretended  assign- 
ment to  defeat  the  rights  of  the  plaintiff,  as 
well  as  the  lien  of  the  Judgment  and  garnish- 
ment, and  to  obtain  money  for  the  use  and 
benefit  of  defendant,  and  was  not  made  in 
good  faith.  The  matter  went  to  the  trial 
court  on  the  plea  of  intervention  and  the 
issue  tendered  by  this  defense.  The  issues 
were  found  for  plaintiff,  and  the  intervener 
appealed. 

The  only  question  involved  in  this  action  is 
one  of  fact  It  was  found  by  the  court  ad- 
versely to  the  Intervener  upon  competent 
testimony,  and  the  judgment  must  be  afflrm- 
ed.  It  appears  from  the  testimony  that  the 
defendants  in  the  attachment  suit  had  been 
arrested  and  were  in  the  custody  of  the  sher- 
iff. They  were  desirous  of  securing  some 
person  to  sign  as  surety  their  appearance 
l)ond.  They  made  a  check  to  the  intervener 
for  $1,000.  This  check  was  to  have  been  de- 
livered to  Mr.  Burnside  upon  condition  that 
be  would  sign  the  bond.  The  intervener  and 
his  counsel  called  upon  Mr.  Burnside,  and  he 
refused  to  sign  the  bond  because  he  had  been 
informed  that  the  plaintiff  was  going  to  at- 
tach the  money  in  the  bank.  Defendants 
then,  upon  the  advice  of  their  counsel,  made 
the  following  assignment  to  the  Intervener: 
"Cripple  Creek,  Colo.,  June  29,  1901.  For 
and  in  consideration  of  the  sum  of  fifty  dol- 
lars to  us  in  hand  paid  by  George  Goode  and 
the  furnishing  of  l>ond  and  employing  an  at- 
torney and  other  services  to  be  performed  by 
the  said  George  Goode,  we  hereby  sell,  assign 
and  transfer  to  the  ssUd  George  Goode  the 
sum  of  one  thousand  dollars  now  on  deposit 


in  the  First  National  Bank  of  Cripple  Creek, 
Colorado."  This  assignment  was  not  made 
until  the  parties  had  learned  that  plaintiff 
was  preparing  to  attach  the  money.  The 
intervener  did  not  furnish  the  bond  as  re- 
quired by  the  assignment,  and  paid  out.  In 
addition  to  the  $50  recited  In  the  assignment, 
the  sum  of  $100,  to  the  attorney,  making  a 
total  expenditure  of  $100  as  a  consideration 
for  the  assignment  of  $1,000.  Under  these 
conditions  the  trial  court  was  justified  In 
finding  the  issues  for  the  plaintiff,  and  the 
judgment  will  not  be  disturbed.  It  will  there- 
fore be  affirmed. 
Afilrmed. 

STEELE,  C.  J.,  and  GODDARD,  J.,  concur. 


WATT  V.  LEIIR. 

(Supreme  Court  of  Colorado.    Oct.  7,  1907.) 

Appeals— Review— Questions  of  Fact. 

A.  finding  on  conflicting  evidence  will  not  be 
reviewed  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  $|  3035-3937.] 

Appeal  from  District  Court  City  and  Coun- 
ty of  Denver ;  P.  L.  Palmer,  Judge. 

Action  by  George  Watt  against  Mrs.  Eliza- 
beth Lehr.  Judgment  for  defendant  and 
plaintiff  appeals.    Affirmed. 

W.  H.  Hunt  and  E.  I.  Stirman,  for  appel- 
lant 

GABBERT,  J.  Appellant  as  plaintiff,  com- 
menced an  action  against  appellee,  as  defend- 
ant to  recover  from  her  the  sum  of  $100  up- 
on an  express  contract  which  he  alleged  had 
been  entered  into  by  her  through  her  husband 
as  her  agent.  The  contract  in  question,  as 
set  out  in  the  complaint,  was  to  the  effect 
that  defendant,  through  her  agent,  agreed 
with  the  plaintiff  that.  If  be  would  secure 
certain  property  for  her  at  a  sum  specified, 
she  would  pay  him  $100  for  his  services.  An 
answer  was  filed,  denying  the  contract.  On 
this  issue  the  finding  of  the  trial  court  was 
for  the  defendant  and  plaintiff  appeals. 

The  testimony  bearing  on  this  issue  and 
the  collateral  questions  relevant  thereto  was 
conflicting,  and,  under  the  established  rule  of 
this  court,  will  not  be  disturbed  on  review. 
We  shall  therefore  only  refer  briefly  to  the 
material  ultimate  fact  which  the  court  found 
in  favor  of  the  defendant.  Plaintiff  did  not 
rely  upon  a  personal  contract  with  defendant, 
but  upon  one  made  by  her  husband,  as  her 
agent.  With  respect  to  this  contract  it  ap- 
I>ears  that  the  question  was  whether  the 
agreement  alleged  to  have  been  made  by  the 
husband  embraced  a  promise  on  the  part  of 
the  wife  to  pay  the  sum  sued  for,  or  whether 
such  promise  was  made  by  the  husband  only 
for  himself.  This  question,  as  we  have  stat- 
ed, was  resolved  against  the  plaintiff  on  con- 
flicting testimony,  or,  perhaps  more  accurate- 
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ly  speaking,  upon  testimony  of  a  character 
from  whicb  the  trial  court  was  Justified  In 
finding  that  the  promise  to  pay  was  on  behalf 
of  the  husband  only.  It  Is  urged  by  counsel 
for  plaintiff  that,  because  the  defendant  pur- 
chased the  property,  she  should  be  held  liable 
because  thereby  she  ratified  the  contract  of 
her  husband.  In  view  of  the  finding  of  the 
court,  that  question  is  not  InvolTed.  By  pur^ 
chasing  the  property  defendant  did  not  be- 
come liable  to  pay  any  sum  which  her  hus- 
band promised  to  pay  as  his  obligation  alone, 
and  by  such  finding  it  necessarily  follows 
that  her  husband  never  assumed  to  make  any 
promise  for  her  to  pay  the  plaintiff  for  his 
services.  Consequently,  there  was  no  con- 
tract to  ratify. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

Judgment  afiBrmed. 

STEELE,  C.  J.,  and  CAMPBELL^  J„  con- 
cur. 


DIMPFEL  V.   BEAM. 
(Supreme   Court    of   Colorado.    Oct.    7,   1907.) 

1.  Statutes— Relation  of  Amendatort  Act 
TO  Act  Amended. 

Where  a  section  in  an  existing  law  is 
amended  in  the  mode  prescribed  by  the  Consti- 
tution. It  ceases  to  exist,  and  the  section  as 
amended   supersedes   the  orif^inal. 

[Ed.  Note.— For  ca.ses  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  {  311.] 

2.  Taxation- Tax    Deed— Statutes— Repeal 
OP  Section  .\hended. 

2  Mills'  Ann.  St.  t  3900.  authorizinR  the 
issuance  of  a  tax  deed  to  a  county  upon  demand 

?Lo  ®  '^'i2*y.  '^^"^'  W"s  superseded  b.v  Laws 
181W,  p.  428.  S  1.  whereby  the  rijiht  of  a  county 
to  take  a  tax  deed  was  taken  away,  and  pro- 
viding that  tax  sale  certificate.s  be  assigned  up- 
on conditions  specified,  and  hence,  a  tax  deed, 
showing  on  its  face  that  it  was  made  to  Hins- 
dale county  several  months  after  the  law  of 
1893  went  into  effect,  was  a  nullity. 

3.  Same— Action    to    Quiet   Title— Limtta- 
tions— \oiD  Tax  Deed. 

Where  one  holding  a  tax  deed,  void  on  its 
face,  sues  to  quiet  the  title,  and  defendant 
answers  that  he  is  the  owner  in  fee  under  a 
conveyance  to  him  from  the  patentee  of  the 
government  and  seeks  to  recover  on  a  cross-com- 
plaint the  value  of  ore  hauled  from  the  premises 
by  the  plaintiff,  the  statute  of  limitations  is  no 
bar  to  the  cross-complaint,  since  the  statute  does 
not  apply  where  a  deed  is  void  on  its  face. 

4.  Same— Set-Off  and  Countebclam. 

Where  one  holds  possession  under  a  void- 
able tax  deed,  rents  and  profits  may  be  offset 
against  taxes  paid  by  him. 

Appeal  from  District  Court,  Gunnison 
County;  Theron  Stevens,  Judge. 

Suit  to  quiet  title  by  Thomas  L.  Beam 
against  W.  O'SullIvan  Dlmpfel.  From  a  de- 
cree for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

This  is  an  action  by  appellee,  as  plaintiff, 
to  remove  a  cloud  from  tlie  title  to  the  Bour- 
bon County  lode  mining  claim  situate  In 
Hinsdale  county,  Colo.;  he  claiming  title 
thereto  through  and  by  virtue  of  a  certain 


tax  deed.  The  appellant,  defendant  below, 
claims  title  to  the  premises  under  a  convey- 
ance from  the  patentee  of  the  government 
which  vested  in  him  the  fee  title  to  the  prem- 
ises. The  facts  disclosed  by  the  record  that 
are  pertinent  to  the  Inquiry  presented  for 
our  consideration,  are  as  follows:  The  prop- 
erty was  subject  to  taxation  for  the  year 
1888,  and  the  taxes  assessed  thereon  for  that 
year  remaining  due  and  unpaid  on  the  3l8t 
day  of  July,  1880,  the  county  treasurer  offer- 
ed the  property  for  sale,  and  struck  the  same 
off  to  the  county  for  the  amount  of  taxes  due 
thereon.  The  property  being  unredeemed 
from  such  sale  for  more  than  three  years, 
the  county  treasurer  executed  a  deed  to  the 
county  on  the  10th  day  of  October,  1893,  re- 
citing as  a  consideration  therefor  the  tax  of 
1888,  and  the  subsequent  taxes  on  said  prop- 
erty to  the  amount  of  $32.37.  On  the  loth 
day  of  January,  1902,  the  county  commi<9- 
siouers,  in  their  Individual  names,  executed 
a  deed  to  the  appellee  for  the  premises  for 
and  in  consideration  of  the  sum  of  $(!0  by 
him  then  and  there  paid.  No  taxes  were 
assessed  against  this  property  from  1893  un- 
til the  year  1902.  In  1903  the  appellant  paid 
this  tax,  and  also  the  tax  for  the  year  1903. 
The  appellee  testified  that  be  went  upon  the 
property  for  the  first  time  about  July  or 
August,  1903,  and  took  out  and  shipped  17,- 
920  pounds  of  ore,  of  the  value  of  $21.48  per 
ton,  and  gathered  up  five  or  six  tons  more 
from  the  surface,  and  that  he  had  not  been 
on  the  property  since.  The  appellee  attempt- 
ed In  his  replication  to  plead  the  five-year 
statute  of  limitation.    Mills'  Ann.  St.  §  3904. 

S.  S.  Sherman  and  Ben  Griffith,  for  appel- 
lant.   G.  D.  Bardwell,  for  appellee. 

OODDARD,  J.  (after  stating  the  facts  as 
above).  The  controlling  question  Is  whether 
the  tax  deed  issued  to  the  county  Is  valid, 
and  vested  the  title  to  the  premises  In  the 
county.  Upon  the  trial  below,  the  defendant 
objected  to  the  Introdiicion  of  the  deed  be- 
cause of  its  invalidity  for  several  reasons  ap- 
pearing upon  Its  face,  among  them  the  want 
of  power  In  the  county  to  take  or  receive 
the  same.  In  the  view  we  take  of  this  par- 
ticular objection,  It  becomes  unnecessary  to 
consider  whether  the  other  objections  were 
well  taken  or  not.  By  the  statute  enacted 
in  1885  (Sess.  Laws,  p.  323;  2  Mills'  Ann. 
St.  §  .3900),  the  Issuance  of  a  tax  deed  to  a 
county  was  authorized  njKm  demand  of  the 
county  clerk  at  any  time  after  three  years 
from  the  date  of  sale,  and  In  pursuance  of  a 
certificate  of  purchase  for  land  bid  off  by  the 
county.  This  statute  was  amended  by  an  act 
aiiproved  April  8,  1893,  whereby  the  right 
of  a  county  to  take  a  tax  deed  was  taken 
away,  and  In  lieu  thereof  the  county  treasur- 
er was  authorized  to  assign  the  tax  sale  cer- 
tificate upon  payment  of  the  amount  of  the 
tax  with  the  Interest  and  penalties  called  for 
by  such  certificate,  or  for  such  sum  as  the 
board  of  county  commissioners  at  any  regu- 


Digitized  by 


Google 


1108 


91  PACIFIC  REPORTER. 


(Cola 


lar  flneetlng  may  decide.  Ses&  Laws  1893,  p. 
428,  §  1 ;  3  Mills'  Ann.  St.  {  3900.  Lovelace 
V.  Tabor  M.  &  M.  Co.,  29  Colo.  62,  66,  66  Pac 
892.  "It  1b  firmly  settled  that  where  a  see- 
tlon  In  an  existing  la-w  is  amended  In  the 
mode  pre8crit>ed  by  the  Constitution  it  ceases 
to  exist,  and  the  section  as  amended  super- 
sedes the  original."  Walsh  v.  State  ex  reL 
Soules,  142  Ind.  857,  41  N,  E,  65,  33  L,  R,  A. 
392.  The  tax  deed  shows  on  its  face  that 
it  was  made  to  Hinsdale  county  on  the  10th 
day  of  October,  1893.  The  statute,  as  amend- 
ed, was  In  force  for  several  months  before 
this  date.  The  deed  therefore  was  a  nullity; 
the  statute  having  taken  away  not  only  the 
right  of  the  county  to  receive  the  deed,  but 
also  the  power  of  the  county  treasurer  to 
make  a  deed  to  the  county.  The  deed  being 
void,  It  follows  that  the  statute  of  limita- 
tions, if  well  pleaded,  would  have  constitut- 
ed no  bar  to  the  relief  the  appellant  was  en- 
titled to  under  the  allegations  of  his  cross- 
complaint;  it  being  well  settled  that  the 
statute  of  limitations  does  not  apply  where 
the  deed  is  void  on  its  face.  Crisman  v. 
Johnson,  23  Colo.  264,  268,  47  Pac.  296,  58 
Am.  St.  Rep.  224;  Gomer  v.  Chaffee,  6  Colo. 
314,  317.  As  was  said  In  the  latter  case: 
"It  is  difficult  to  see  how  the  statute  of 
limitations  can  avail  a  defendant  holding  a 
void  deed.  There  was  nothing  for  the  stat- 
ute to  operate  upon;  nothing  for  It  to  run  in 
favor  of  or  against;  nothing  to  set  It  in  mo- 
tion. The  deed  was  void ;  it  did  not  give  him 
constructive  possession  nor  the  right  of  ac- 
tual possession."  In  the  circumstances  of 
this  case,  the  appellee  was  not  Justified  in 
entering  upon  the  property  and  removing 
the  ore  therefrom,  and  the  proceeds  of  the 
ore  taken  by  him  therefrom  should  be  offset 
to  the  extent  of  the  taxes  paid  by  him.  One 
holding  possession  under  a  voidable  tax  deed, 
rents  and  profits  may  be  offset  against  taxes 
paid  by  him.  Longworth  v.  Johnson  et  al.. 
66  Kan.  193,  71  Pac.  2r>9. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  tbe  court  be- 
low to  enter  a  decree  In  favor  of  appellant 
upon  his  cross-complaint,  declaring  null  and 
void  the  tax  deed  from  the  county  treasurer 
of  Hinsdale  county  to  said  Hinsdale  county, 
and  canceling  the  same  of  record,  and  declar- 
ing the  pretended  deed  from  Hinsdale  county 
to  appellee  null  and  void,  and  canceling  the 
same  of  record. 

Reversed  and  remanded. 

STEELE,  0.  J.,  and  BAILEY,  J,,  concur. 


CRIPPLE  CREEK  TUNXEL,  TR.^XSPOR- 

TATION  &  MIXING  CO  v.  MARSHALL. 
(Supreme  Court   of  Colorado.     Oct.   7,   1907.) 

Pbincipal  and  Agent— P^vidence  of  Aoenct 
— Weight  and  SufficIenct. 

In  an  action  for  work  and  labor  perform- 
ed by  plaintiff's  intestate  and  three  others, 
where  defendant  contended  that  the  agency  of 


W.,  who  employed  them  to  do  the  work,  bad 
been  previously  terminated,  evidence  held  suffi- 
cient to  sustain  tbe  finding  that  tbe  agency 
of  W.  had  not  terminated  at  the  time  of  tbe 
employment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  {  41.] 

Appeal  from  District  Court,  Teller  County; 
Louis  B.  Cunningham,  Judge. 

Action  by  Fred  Marshall,  as  administrator 
for  Walter  Marshall,  deceased,  against  the 
Cripple  Creek  Tunnel,  Transportation  &  Min- 
ing Company,  to  recover  for  work  and  labor 
performed.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Champion  &  Blunt,  for  appellant.  0.  EI. 
Brady,  for  appellee, 

GODDARD,  J.  This  is  an  action  to  re- 
cover for  work  and  labor  performed  by  plain- 
tiff's intestate  and  three  others  for  tbe  ap- 
pellant, defendant  below,  in  what  Is  known 
as  the  "Standard  Tunnel,"  upon  the  property 
of  tbe  appellant.  The  services  were  perform- 
ed during  the  months  of  Atigust,  September, 
and  October,  A.  D.  1898,  under  an  employ- 
ment by  one  B^  L.  White,  and  consisted  in 
running  a  drift  In  said  tunnel,  and  work  up- 
on the  machinery,  track,  and  other  property 
belonging  to  the  company. 

The  ground  upon  which  appellant  relies  to 
escape  liability  Is  that  White  was  not  author- 
ized to  employ  the  men  In  behalf  of  the  com- 
pany to  do  tills  work  at  the  time  they  were 
employed,  although  be  was  theretofore  the 
authorized  and  acting  representative  of  tbe 
company  in  the  management  of  its  property, 
claiming  that  his  agency  was  terminated  in 
the  month  of  February  preceding.  The  evi- 
dence as  to  when  his  agency  terminated  is 
conflicting.  Mr.  Wallace,  the  president  of  the 
company,  testified  that  in  February,  1898,  be 
(White)  was  discharged  by  the  company.  Mr. 
Svhite  testified  that  he  was  not  discharged 
at  that  time,  but  that  he  continued  to  act  as 
agent  in  the  management  of,  and  was  in 
charge  of,  the  company's  property,  as  Its 
agent,  during  the  months  aforesaid  and  un- 
til December,  1898.  There  is  evidence  tend- 
ing to  corroborate  Mr.  White's  testimtmy.  In 
these  circumstances  tbe  finding  of  the  court 
below  must  be  accepted  by  us  as  conclusive 
upon  this  controlling  question  of  fact,  and  Its 
Judgment  must  be  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  BAILEY,  J.,  concur. 


INNES  V.  BOGAN,  GAINES  &  CO. 
(Supreme   Court  of  Colorado.     Oct   7,   1907.) 
Bbokebs— Compensation  —  Obtaining    Pub- 

CUAREB. 

Where  a  broker  brought  a  prospective  pni^ 
chaser  t)efore  the  owner  of  land,  and  the  pro8- 
pective  purchaser,  upon  being  told  the  price, 
left  without  taking  any  action,  the  broker  was 
not  entitled  to  a  commission,  since  he  had  not 
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furnished  a  purchaser  ready,  able,  and  willing 
'  to  buy  on  the  seller's  terms. 

[Ed.  Note.— For  cases  in  point,  aee  Cent.  Dig. 
vol.  8,  Brotiers,  if  75-81.] 

Appeal  from  District  Court,  Mesa  County ; 
Theron   Stevens,    Judge. 

Action  by  Bogan,  Oaines  &  Co.  against 
Joseph  Innes.  From  a  judgment  tor  plain- 
tiffs, defendant  appeals.    Reversed. 

S.  N.  Wbecler,  for  api)ellant.  Camaban  & 
Van  Hoorebeke,  for  appellees. 

BAILEY,  J.  The  defendant  entered  Into 
the  following  agreement  with  plaintiffs:  "I 
hereby  agree  to  pay  Bogan,  Oaines  &  Co.,  real 
estate  dealers  of  Grand  Junction,  Colorado, 
a  commission  of  10%  if  they  furnish  me  a 
purchaser  for  my  160  acres  located  2%  miles 
E.  of  Frulta.  The  term  'furnish  a  purchas- 
er' shall  include  all  parties  who  they  refer  to 
me,  either  through  Introduction  or  otherwise, 
or  to  whom  they  show  my  property.  The 
selling  price  and  terms  shall  be  named  by 
me,  and  I  agree  to  pay  said  commission  out 
of  the  first  payment  made  by  their  purchaser. 
[Signed]  Owner,  Joseph  Innes."  Plaintiffs 
Instltutetl  this  action  upon  the  contract,  al- 
leging that  the  defendant  named  as  the  selling 
price  for  the  land  the  sum  of  $5,000,  and  that 
they  found  a  purchaser,  one  William  Eppert, 
who  was  ready,  willing,  and  able  to  purchase 
the  land  at  the  price  named  by  the  defend- 
ant The  plaintiffs  produced  two  witnesses; 
the  first  being  Eppert,  the  prospective  pur- 
chaser, who  testified,  so  far  as  the  making 
of  the  contract  was  concerned,  as  follows: 
"We  met  Mr.  luues,  according  to  the  agree- 
ment. In  Grand  Junction,  at  Mr.  Gaines'  of- 
fice. Mr.  Giilncs  was  pre.«ent.  We  went  Into 
the  office,  and  I  asked  Mr.  Innes  what  he 
would  take  for  the  laud — what  was  his  best 
price?  He  said  $1,750  net  to  him.  We  did 
not  do  anything  about  it  We  got  his  price 
and  left.  I  was  willing  to  pay  $5,000  for  the 
property."  XTpon  cross-examination  he  said 
that  he  never  told  Innes  that  he  was  willing 
to  buy  the  place  on  those  terms,  and  that  he 
never  authorized  the  plaintiffs  to  make  any 
proposition  upon  the  place  whatever.  The 
testimony  of  Galties,  one  of  the  plaintiffs,  so 
far  as  It  related  to  the  price  of  the  property 
as  named  by  Innes,  was  as  follows:  "I  met 
Innes  on  the  street,  and  told  him  that  Eppert 
was  ready  to  buy  the  place  at  $5,000.  Mr. 
Innes  came  into  the  office,  and  went  back  into 
the  room  where  Mr.  Eppert  was.  and  I  nat 
down  on  the  south  side  of  the  desk,  and  Mr. 
Innes  near  the  door,  and  I  said:  *Xow,  Mr. 
Eppert  Is  ready  to  buy  that  place,  and  would 
like  to  know  your  best  price.'  He  says:  'I 
want  $4,750  net  to  me.'  There  wasn't  very 
much  said.  Innes  got  up  and  left  the  room." 
tipon  cross-examination  Gaines  testified  that 
the  only  price  that  Innes  fixed  was  in  the  of- 
fice, at  $4,750  net  to  hini,  and  that  Eppert  did 
not  say  that  he  would  take  the  place  at  that 
price:  that  the  witness  informed  Innes  that 
Eppert  would  take  it  at  $5,000.    In  addition 


to  this  the  proof  shows  that,  very  shortly 
after  the  conversation  In  the  office  of  the 
plaintiffs,  defendant  sold  the  property  to  a 
man  named  Sharp,  who  subsequently  sold  It 
to  Eppert;  the  consideration  named  In  the 
deed  from  defendant  to  Sharp  being  $5,000. 

At  the  close  of  plaintiffs'  testimony  defend- 
ant moved  that  the  Jury  be  Instructed  to  re- 
turn a  verdict  for  the  defendant.  This  mo- 
tion was  overruled,  but  It  should  have  been 
granted.  Under  the  terms  of  the  contract  the 
defendant  had  the  right  to  name  the  price 
for  which  the  land  was  to  be  sold.  The  only 
price  that  he  named  was  $4,750  net  to  him, 
and  the  propo.<!ed  purchaser  was  not  willing 
to  take  It  at  that  price.  There  Is  nothing  In 
the  contract  prohibiting  the  defendant  from 
selling  the  property  himself.  There  Is  no  tes- 
timony showing  any  collusion  or  fraud  be- 
tween Sharp  and  the  defendant.  Before  the 
plaintiffs  could  be  entitled  to  a  judgment,  it 
was  necessary  for  them  to  furnish  a  purchas- 
er who  was  ready,  able,  and  willing  to  buy 
on  the  terms  of  the  seller.  Having  failed  to 
do  that,  the  court  should  have  directed  a 
verdict.  The  following  authorities  support 
the  foregoing  proposition :  Mechem  on  Agen- 
cy, 967;  Wylie  v.  Marine  Natl.  Bank,  61  N. 
Y.  416;  Hanrahan  v.  Ulrlch,  107  111.  App. 
626 ;  Kllham  v.  Wilson,  112  Fed.  565,  50  C.  C. 
A.  454;  Brown  v.  Keegan,  32  Colo.  463,  76 
Pac.  1056 ;  Colburn  v.  Seymour,  32  Colo.  430, 
76  Pac.  1058;  and  many  authorities  cited  In 
the  foregoing. 

For  the  reasons  above  stated,  the  judgment 
of  the  district  court  will  be  reversed. 

Reversed. 

STEELE,  C.  J.,  and  GODDARD,  J.,  concur. 


YOUNG  et  al.  v.  PLATTXER  IMPLEMENT 
CO. 

(Supreme  Court  of  Colorado.     Oct.  7,   1907.) 

1.  cobpobations  —  cobpobatb  existence  — 
Denial — Estoppel. 

^\^lere  defendants  signed  a  note,  sued  on, 
reciting  that  the  payee  was  a  duly  organized 
corporation,  defendants  were  estopped  to  deny 
the  corporation's  legal  existence. 

[Ed.  Note. — For  cases  in  point,  aee  Cent.  Dig. 
vol.  12,  Corporations,  §§  84-90.] 

2.  Sales— IMPUKD  Wabbanty  —  Knowledge 

OF    FlTNKSS. 

The  rule  that,  where  a  seller  contracts  to 
supply  an  article  to  be  applied  to  a  particular 
purpose,  the  buyer  trusting  the  dealer's  judg- 
ment or  skill,  there  is  an  implied  warranty  of 
fitness,  does  not  apply  where  the  purchaser  has 
equal  means  of  knowledge  with  the  seller  as  to 
the  fitness  of  the  thing  sold  for  the  puri>ose 
intended,  or  where  the  seller  informs  the  buyer 
that  he  has  no  personal  knowledge  of  the  arti- 
cle purchased. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  43,  Sales,  §§  762-704.] 

Appeal  from  County  Court,  City  and  Coun- 
ty of  Denver ;  Albert  S.  Frost,  Judge. 

Action  by  the  Plattner  Implement  Com- 
pany against  John  S.  Young  and  another. 
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From  a  judgment  for  plaintiff,  defendants 
appeal.     Affirmed. 

Thomas  W.  Lipscomb,  for  appellants. 
Brown,  De  Lappe  &  Sackmau,  for  appellee. 

MAXWELL,  J.  This  appeal  Is  from  a 
Judgment  of  the  county  court,  rendered  upon 
an  appeal  from  a  Justice  court  The  suit  was 
to  recover  the  amount  of  a  promissory  note 
given  by  appellants  to  appellee  In  payment  of 
a  farming  implement.  At  the  close  of  plain- 
tiff's evidence  defendants  moved  a  nonsuit, 
which  was  denied.  This  ruling  Is  assigned 
as  error.  The  abstract  of  record  does  not 
embody  this  motion,  so  that  we  are  unadvis- 
ed as  to  the  grounds  upon  which  it  was  bas- 
ed, except  as  we  gather  the  same  from  ap- 
pellant's brief,  from  which  It  seems  that  It 
was  upon  the  ground  that  the  incorporation 
of  plaintiff  had  not  been  proved.  The  note 
sued  upon  was  Introduced  In  evidence,  which 
recited  "The  Plattner  Implement  Company,  a 
corporation  duly  organized  under  the  laws  of 
Colorado,"  as  payee.  A  witness  testified  that 
he  was  an  officer  of  the  Plattner  Implement 
Company  and  saw  the  defendants  sign  the 
note.  If  the  court  erred  in  overruling  the 
motion  for  a  nonsuit,  based  upon  the  failure 
of  the  evidence  to  establish  plaintiff's  cause 
of  action,  which  we  do  not  decide,  such  en-or 
cannot  avail  appellants  upon  this  appeal,  for 
the  reason  that  both  appellants  testified  to 
the  execution  of  the  note,  which  recites  that 
It  was  payable  to  "the  Plattner  Implement 
Company,  a  corporation  duly  organized  under 
the  laws  of  Colorado."  Horn  v.  Iteltler,  15 
Colo.  316,  25  Pac.  501 ;  D.  &  R.  G.  Ry.  Co. 
V.  Henderson,  10  Colo.  1,  13  Pac.  910 ;  Well  v. 
Nevitt,  18  Colo.  10,  31  Pac.  487.  The  case, 
therefore,  falls  within  the  rule  that  defend- 
ants, having  dealt  with  plaintiff  In  its  cor- 
porate capacity,  are  estopped  from  denying 
Its  legal  existence.  Holmes  F.  &  F.  Co.  v. 
Com.  Nat.  Bank,  23  Colo.  210,  47  Pac.  289, 
and  cases  cited. 

The  defense  was  the  failure  of  considera- 
tion. In  that  there  was  a  breach  of  warranty 
of  the  implement  sold,  for  which  the  note 
was  given.  The  abstract  of  the  record  con- 
tains no  evidence  of  an  express  warranty. 
The  rule  of  implied  warranty  relied  upon  Is: 
"It  Is  believed  that  the  weight  of  authority 
sustains  the  rule  that  where  a  dealer  con- 
tracts to  supply  an  article  in  which  he  deals, 
to  be  applied  to  a  particular  purpose,  so  that 
the  buyer  trusts  to  the  Judgment  or  skill  of 
the  dealer,  there  Is  an  implied  warranty  that 
It  shall  be  reasonably  fit  for  the  purimse  to 
which  It  Is  to  be  applied."  15  A.  &  E.  Ency. 
(2d  Ed.)  1235.  In  the  same  paragraph  of  the 
citation,  at  page  1236,  an  exception  Is  thus 
stated:  "This  rule,  of  course,  does  not  ex- 
tend to  cases  where  the  purchaser  and  the 
seller  have  eiiual  means  or  knowledge  as  to 
the  fitness  of  the  thing  sold  for  the  purpose 
for  which  It  is  sold,  or  where  the  dealer  in- 
forms  the   buyer   that   he   has   no   i)ersonal 


knowledge  of  the  article  purchased."    There 
ample  evidence  In  the  record  to  warrant 
the  court  in  finding  that  the  case  came  with- 
in the  exception. 

Perceiving  no  error  In  the  record,  the  Judg- 
ment will  be  affirmed. 
Affirmed. 

The  CHIEF  JUSTICE  and  CASWELL,  J., 
concur. 


DENVER  LIVE  STOCIC  COMMISSION  CO. 
V.  PARKS. 

(Supreme   Court   of   Colorado.     Oct  7,    1907.) 

1.  Replevin— Demand— Time. 

In  replevin,  a  demand,  made  after  the  be- 
ginning of  the  action,  but  prior  to  the  execution 
of  the  writ  is  sufficient 

[Ed.  Note. — For  ca.ses  in  point,  see  Cent  Dig. 
vol.  42,  Replevin,  |§  SS-^'j.] 

2.  Same— Necessity  fob  Demano  When  De- 
fendant Claims  Ownership. 

In  replevin,  no  proof  of  demand  is  neces- 
sary where  the  defendant  claims  ownership  and 
right  of  possession. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  {  88.] 

3.  Justices  of  the  Peace— Appeai^-I*beser- 
VATioN  OF  Objections. 

In  replevin,  where  defendant  gives  a  re- 
delivery bond,  procures  a  change  of  venue,  and 
contests  the  case  on  its  merits  before  the  justice 
of  the  peace,  he  cannot  urge  want  of  demand 
for  the  first  time  in  the  county  court  on  appeal. 
[EM.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  i  51.3.] 

Appeal  from  Larimer  County  Court;  J. 
Mack  Mills,  Judge. 

Action  by  the  Denver  Live  Stock  Commis- 
sion Company  against  Cash  Parks.  From 
a  Judgment  for  defendant  in  the  county  court 
on  rpt)eal  from  a  Justice  court,  plaintiff  ap- 
IK>al8.    Reversed  and  remanded. 

This  Is  an  action  In  replevin  commenced 
before  a  Justice  of  the  peace,  and  Involves 
the  right  to  the  possession  of  a  span  of  mules 
and  a  set  of  harness  under  the  provisions  of 
a  chattel  mortgage  given  to  secure  a  promis- 
sory note  executed  by  the  appellee,  defendant 
below.  The  note  was  due  and  payable  on 
April  1.  1903.  The  action  was  commenced 
on  the  22d  of  April,  1903,  and  a  writ  of  re- 
plevin issued.  On  April  23d  demand  for  pos- 
session of  the  property  was  made  on  appellee. 
The  demand  was  refused,  whereupon  the  writ 
was  served  and  possession  of  the  property 
taken  by  the  constable.  On  April  24,  1903. 
a  redelivery  bond  was  approved,  and  the 
property  redelivered  to  appellee.  On  motion 
of  appellee  for  change  of  venue,  the  caw<e 
was  transferred  to  Hiram  R.  Smith,  another 
Justice  of  the  peace,  before  whom  the  cause 
was  tried  on  its  merits  to  a  Jury,  and  verdict 
rendered  in  favor  of  appellee  "that  he  was 
entitled  to  the  property,"  and  Judgment  was 
entered  accordingly.  From  this  Judgment  ap- 
pellant appealed  to  the  county  court.  ():-. 
March  3,  1904,  a  trial  was  had  in  the  county 
court  to  a  Jury.    The  appellant,  after  prov- 
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Ing  the  due  execution  thereof,  by  the  appel- 
lee, Introduced  In  evidence  the  note  and  chat- 
tel mortgage  and  offered  to  prove,  among 
other  things,  that  upon  the  trial  of  the  case 
In  the  Justice's  court  the  defendant  ap- 
peared personally  and  by  attorney  and  con- 
tested the  case  upon  Its  merits,  and  then 
made  no  objection  that  no  demand  for  the 
possession  of  the  property  was  made  by,  or 
on  behalf  of,  the  appellant  prior  to  the  com- 
mencement of  the  action,  but  set  up  title  to 
the  property  in  himself.  Upon  objection  Of 
counsel  for  appellee,  this  evidence  was  re- 
jected. Upon  the  conclusion  of  appellant's 
testimony  the  appellee  offered  no  testimony, 
but  moved  the  court  to  direct  the  jury  to  re- 
turn a  verdict  for  the  defendant,  "for  the 
reason  that  the  evidence  does  not  show  that 
the  plaintiff  made  a  demand  upon  the  defend- 
ant for  the  property  in  question  in  compliance 
with  the  law,  viz.,  before  the  commencement 
of  the  suit."  The  motion  was  sustained,  and 
a  verdict  directed,  whereupon  the  jury  re- 
tume<l  the  following  verdict:  "We,  the  jury 
in  the  alwve-entltled  action,  find  issues  here- 
in joined  for  the  defendant."  A  motion  for 
a  new  trial  was  overruled,  and  judgment  en- 
tered In  accordance  with  the  verdict.  To 
reverse  this  judgment  ai>pellant  prosecutes 
this  appeal. 

Arthur  Ponsford,  for  appellant. 


GODDARD,  J.  (after  stating  the  facts  as 
above).  The  action  having  been  commenced 
before  a  justice  of  the  peace,  there  are  no 
written  pleadings.  We  must  therefore  resort 
to  the  procce<ling8  before  the  justice  of  the 
peace,  as  disclosed  by  the  record.  In  order  to 
determine  whether  the  action  of  the  court  in 
directing  a  verdict  was  permissible,  and  the 
defendant  entitled  to  the  verdict  rendered; 
It  being  conceded  that  no  demand  for  the 
possession  of  the  property  described  in  the 
chattel  mortgage  was  made  upon  appellee 
until  after  the  writ  was  issued  and  In  the 
hands  of  the  con.<<table.  The  authorities  are 
not  uniform  upon  the  question  when  demand 
is  necessary;  many  of  the  cases  holding  that 
where  chattels  came  lawfully  into  the  pos- 
session of  a  defendant,  there  must  be  a  de- 
mand and  refusal  or  proof  of  conversion  be- 
fore suit  is  brought,  while  others  bold,  for 
reasons  that  seem  to  us  sound  and  persua- 
sive, that  a  demand,  made  after  the  brlnghig 
of  the  action,  but  prior  to  the  execution  of 
the  writ,  is  sufficient  for  the  reason  that  a 
refusal  to  surrender  the  property  ujwn  such 
demand  is  convincing  proof  that,  had  a  de- 
mand been  seasonably  made,  it  would  have 
been  unavailing.  Among  them,  see  Morris 
V.  Pugh,  3  Burr,  1241;  Ilodgers  v.  Graham, 
36  Xeb.  7.30.  733.  55  N.  W.  243;  O'X'eli  v. 
Bailey.  (M  Me.  429;  Badger  y.  Phinney,  15 
Mass.  Xii).  8  Am.  Dec.  105;  Grimes  v.  Briggs, 
UO  Mass.  440.  We  think  these  cases  state 
the  better  rule,  not  only  for  the  reasons  above 


state<1,  but  also  because,  as  stated  in  section 
372  (2d  Ed.)  of  Wells  on  Replevin:  "The  only 
reason  why  demand  is  necessary  in  any  case 
is  to  give  the  defendant  an  opportunity  to 
surrender  without  being  put  to  costs;  and, 
while  this  is  eminently  proper,  the  object  of 
the  rule  is  fully  accomplished,  and  the  plain- 
tiff sufficiently  punished  for  his  neglect,  by 
judgment  against  him  for  costs,  without  be- 
ing compelled  to  surrender  his  goods." 

Furthermore,  the  appellee  having  given  a 
redelivery  bond,  procured  a  change  of  venue, 
and  contested  the  case  on  Its  merits  before 
the  jastice  of  the  peace,  was  not  In  a  position 
to  urge  the  want  of  a  demand  before  the  ac- 
tion was  commenced,  for  the  first  time  in  the 
county  court  on  appeal.  Lamping  v.  Keenan, 
9  Colo.  300. 12  Pac.  434.  It  is  well  settled  that 
when  the  defendant  claims  the  ownership  of 
the  property  and  the  right  of  possession,  no 
proof  of  demand  Is  necessary.  Lamping  v. 
Keenan.  supra;  Howard  v.  Braun,  14  S.  D. 
.570.  .580,  86  N.  W.  635;  Wells  on  Replevin 
(2d  Ed.)  «  .S74. 

In  either  view,  the  court  erred  In  directing 
a  verdict  and  the  verdict  and  Judgment  ren- 
dered were  clearly  unwarranted.  The  Judg- 
ment Is  therefore  reversed,  and  the  cause 
remanded  for  trial  upon  the  merits. 

Reversed  and  remanded. 

STEELE,  C.  J.,  and  BAILEY,  J.,  concur. 


HEISTAND  V.  BATE.MAX. 

(Supreme  Court  of  Colorado.    Oct.  7,  1007.) 

1.  CisTOMS    AND     Usages  —  Requisites    in 
Genebal. 

("nstom  or  usage  relating  to  a  particular 
business,  in  order  to  be  available  for  the  purpose 
of  determining  the  rights  of  parties,  must  l>e 
uniform,  notorious,  and  reasonable. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1.'),  Customs  and  Usages,  §§  1,  2.] 

2.  Same— Si'FFiciENCY  of  Evidence. 

In  an  action  to  recover  commissions  on  a 
sale  of  goods  by  defendant  to  a  person  brought 
to  defendant's  store  by  plaintiflF,  evidence  that 
dealers  engaged  in  the  same  business  as  defend- 
ant had  been  in  the  habit  of  paying  10  per  cent, 
commissions  to  hack  drivers,  such  as  plnintitf, 
on  sales  made  to  parties  brought  to  their  stores, 
whore  such  sales  were  in  the  amount  usually 
made  to  such  persons,  that  such  sales  were 
ordinarily  in  small  amounts,  and  that  in  a  few 
instances  the  commission  lias  been  paid  on  sales 
amounting  to  |75  and  $2(X),  but  above  the  lat- 
ter sum,  and  usually  the  former,  the  amount  of 
commission  paid  was  the  subject  of  special 
agreement,  was  insufficient  to  establish  a  custom 
to  pay  10  per  cent,  commission  on  a  sale  in  the 
sum  of  about  $4,.">00. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Customs  and  Usages,  §  46.] 

3.  Same— Pbesumptions. 

Evidence  of  custom  may  be  resorted  to  for 
the  purpose  of  ascertaining  the  meaning  and  in- 
tent of  parties  to  a  contract,  where  tiie  terms 
employed  are  general  in  their  nature ;  and  hence, 
when  sucti  a  contract  becomes  the  subjert  of 
litiRtttion,  the  presumption  is  indulged,  if  the 
parties  have  not  expressed  a,  contrary  intention. 
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that   they    Intended    to   incorporate    therein    a 
usage  known  to  them. 

[E!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Customs  and  Usages,  §§  30-33.] 

4.  Pleading — Issues  and  Proof. 

Where,  in  an  action  to  recover  commissions 
on  the  sale  of  goods,  plaintiff  relied  on  a  custom 
regulating  the  amount  of  the  commission,  he 
was  precluded  from  also  relying  on  a  special 
agreement  to  pay  a  stated  amount. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §§  1333-133D.] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; Louis  W.  Cuuuliigbam,  Judge. 

Action  by  G.  E.  Bateman  against  J.  G. 
Heistand.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

Lunt,  Brooks  &  Willcox  and  M.  B.  Hurley, 
for  appellant.  Arthur  Cornfortb,  for  appel- 
lee. 

GABBERT,  J.  This  is  an  appeal  from  a 
judgment  rendered  in  an  action  brought  by 
appellee,  as  pialntifF,  to  recover  from  appel- 
lant, as  defendant,  commissions  to  which 
plaintiff  claimed  he  was  entitled  by  reason  of 
a  sale  of  a  case  of  specimens  by  defendant 
to  a  person  brought  to  the  store  of  defend- 
ant by  plaintiff.  The  proximate  amount  of 
such  sale  was  $4,500.  Plaintiff  was  a  hack 
driver,  and  conveyed  the  purchaser  to  the 
store  of  the  defendant.  He  bases  bis  right 
to  a  commission  of  10  per  cent  of  the  amount 
of  the  sale  upon  two  grounds:  First,  on  the 
general  custom  at  that  time  existing  in  the 
town  of  Manitou,  among  the  merchants  deal- 
ing in  the  same  line  of  goods  that  defendant 
was,  and  where  defendant  was  then  engaged 
in  business,  to  pay  back  drivers  10  per  cent, 
on  all  purchases  made  by  persons  from  mer- 
chants to  whose  stores  they  conveyed  such 
persons;  second,  on  an  agreement,  made 
several  years  previous,  whereby  the  defend- 
ant agreed  be  would  pay  him  a  commission 
of  10  per  cent,  on  such  sales.  The  Jury  re- 
turned a  verdict  for  plaintiff  for  10  per  cent 
of  the  sum  for  which  the  defendant  sold  the 
specimens  in  question,  with  interest,  less  the 
sum  of  $50,  which  he  acknowledged  having 
theretofore  received.  From  a  judgment  ac- 
cordingly the  defendant  api)eals,  and.  In  sup- 
port of  the  errors  assigned,  contends  that  the 
evidence  was  Insufficient  to  justify  submit- 
ting the  case  to  the  jury  on  either  custom  or 
agreement. 

There  Is  testimony  to  the  effect  that  It  was 
the  custom  of  a  considerable  number  of  deal- 
ers in  articles  generally  purchased  by  tourists 
to  pay  backmeu  a  comniKssIon  on  goo<Is  sold 
to  tourists  whom  they  brought  to  tbeir  stores, 
and  that  such  sales  were  usually  small;  but 
It  does  not  appear  from  the  testimony  that 
a  commission  of  10  per  cent,  was  ever  paid 
on  sales  exceeding  $75,  or  possibly,  in  one  or 
two  instances,  $200,  and  tliat  on  those  In 
excess  of  that  sum  the  amount  paid  depended 
upon  special  agreement.  Custom  or  usage 
relating  to  a  particular  business,  in  order  to 
be  available  for  the  purpose  of  determining 


the  rights  of  parties,  must  be  uniform,  no- 
torious, and  reasonable.  Savage  v.  PeltcMi, 
1  Colo.  App.  148,  27  Pac.  &4S;  Leach  v.  Per- 
kins, 17  Me.  462,  35  Am.  Dec.  208.  The  tes- 
timony, as  applied  to  the  facts  of  this  case, 
wholly  fails  to  establish  these  essential  req- 
uisites of  a  custom  which  entities  the  plain- 
tiff to  recover  the  commission  sued  for.  As 
above  stated.  It  was  to  the  effect  that  dealers 
engaged  lu  the  same  line  of  business  in  Man- 
itou as  defendant  appear  to  have  been  In 
the  habit  of  paying  10  per  cent  commission 
to  back  drivers  on  sales  made  to  tourists 
brought  to  their  stores,  where  such  sales 
were  In  the  amount  usually  made  to  such  per- 
sons; that  such  sales  were  ordinarily  in 
small  amounts,  or  In  the  sum  of  a  few  dol- 
lars each;  that  In  a  few  Instances  this  com- 
mission had  been  paid  on  sales  amounting  to 
$75  and  $200,  but  above  the  latter  sum,  and 
usually  the  former,  the  amount  of  commis- 
sion paid  was  the  subject  of  special  agree- 
ment This  Is  far  from  establishing  a  cus- 
tom to  pay  10  per  cent,  commission  upon  a 
sale  In  the  sum  of  several  thousand  dollars, 
or  upon  purchases  by  tourists  far  in  excess  of 
the  ustial  amount  made  by  them. 

With  respect  to  the  agreement  relied  upon, 
plaintiff  testified  that  ".Mr.  Heistand  told  me 
personally  that  he  would  pay  10  per  cent 
commission  on  everything  that  people  tx>nght 
that  I  brought  there,  and  be  has  paid  It  to 
me  lots  of  times.  He  was  paying  that  com- 
mission to  other  hackmen."  He  says  this 
contract  was  entered  Into  five  or  six  years 
previous  to  the  transaction  in  question.  The 
custom  relied  upon  by  plaintiff  defeats  hla 
right  to  recover  under  this  agreement  Evi- 
dence of  custom  may  be  resorted  to  for  the 
purpose  of  ascertaining  the  meaning  and  in- 
tent of  parties  to  a  contract,  where  the  terms 
employed  are  general  In  their  nature.  Ex- 
perience has  taught  that  men  of  affairs,  in 
making  contracts,  are  not  always  careful  to 
express  themselves  with  completeness  and 
particularity,  and  that  in  dealing  with  one 
another  they  leave  part  of  their  intention 
unexpressed,  in  silent  reliance  on  the  usages 
mutually  understood,  to  enter  into  and  form 
a  part  of  their  agreement.  20  Enc.  Law, 
422.  Hence  it  follows  that,  when  such  ft 
contract  becomes  the  subject  of  litigation,  the 
presumption  is  indulged,  if  the  parties  have 
not  expressed  a  contrary  Intention,  that  they 
intended  to  incorporate  therein  a  usage 
known  to  them;  and  evidence  of  such  is  ad- 
missible, not  to  vary  or  contradict  the  terms 
of  the  contract,  but  to  Interpret  it  as  it  was 
understood  by  the  parties  at  the  time  It  was 
made.  Id.  423  et  seq.  Certainly,  in  the  light 
of  the  testimony  as  to  what  the  parties  had 
in  mind  when  the  contract  In  question  was 
entered  into,  it  could  not  be  successfully  con- 
tended that  defendant  thereby  iii.<;nded  to 
obligate  himself  to  pay  plaintiff  a  10  per  cent 
commission  on  a  valuable  piece  of  real  es- 
tate In  Colorado  Springs,  or  a  mine  in  Crip- 
ple Creek,  which  he  might  seU  ta-^tunexaga 
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brought  to  his  place  of  business  1^  the  plain- 
tiff, but,  on  the  contrary,  that  the  parties 
bad  In  mind  a  commission  on  the  usual  and 
ordinary  sales  to  tourists  of  articles  peculiar 
to  the  locality  purchased  of  the  defendant 
in  the  usual  and  ordinary  amount,  which  It 
appears,  was  generally  in  small  sums. 

It  Is  Insisted  by  counsel  for  plaintiff  that 
the  question  of  custom  was  injected  into  the 
case  by  the  defendant.  The  record  does  not 
bear  out  this  assertion.  It  Is  true  that  on 
cross-examination  plaintiff  was  asked  re- 
garding custom;  but  that,  as  we  have  seen, 
was  proper,  for  the  purpose  of  interpreting  the 
contract  upon  which  he  relied.  Besides,  we 
find  that  plaintiff  introduced  witnesses  in 
chief  to  prove  custom. 

It  is  also  Insisted  on  behalf  of  plaintiff 
that  defendant  cannot  complain  of  the  ac- 
tion of  the  court  in  submitting  the  question 
of  custom,  because  Instructions  similar  to 
those  given  on  the  subject  were  asked  on  his 
behalf  and  refused.  It  is  not  necessary  to 
determine  this  question.  It  appears  that  the 
court,  without  objection  on  the  part  of  plain- 
tiff, submitted  the  case  to  the  Jury  upon  the 
•question  of  custom,  and  also  upon  the  agree- 
ment. It  was  clearly  error,  for  the  reasons 
given,  to  instruct  the  Jury  that  plaintiff  was 
entitled  to  recover,  if  It  appeared  from  the 
testimony  that  defendant  had  theretofore 
epecIUcally  nsreed  with  the  plaintiff  to  pay 
him  the  commission  in  controversy.  As  we 
cannot  say  that  the  Jury  did  not  find  for 
plaintiff  under  this  Instruction,  the  question 
of  whether  or  not  the  defendant  Is  in  a  posi- 
tion to  contend  that  the  court  erred  in  sub- 
mitting the  case  to  the  jury  on  the  question 
of  custom  is  Immaterlnl. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 

STEELE.  C.  J.,  and  CAMPBELL,  J.,  con- 
cur. 


OLMSTEAD  v.  PEOPLE,  to  Use  of  TOW> 
OF  LITTLETON. 

(Siipromp  Court  of   Colorado.    Oct.  7,  1907.) 

1.  Words    and    PriBASEs  —  "Frame    Build- 

INO." 

A  frame  buildinft  is  one  constructed  with 
a  timber  frame  covored  with  boards  or  shingles, 
and  doos  not  include  a  wooden  building  covered 
witli  corrnjtntod  iron. 

FKfl.  Xofp.— For  other  definitions,  see  Words 
an<i  Pliraaes.  vol.  3,  p.  2920.] 

2.  MtrNIOIPAt,    COISPOBATTONS— POT-ICE    PoWER 

— Bi'iLDiNO  RiKiCLATiONs— Ordinances. 
Tlie  erection  of  a  building  entirely  of  tim- 
ber, pvcept  tlip  outside  of  the  end  and  side  wall.s 
and  the  rafters,  which  were  to  be  covered  with 
cornijated  iron,  did  not  violate  a  city  ordinance 
prohibiting   the   erection   of   "frame   buildings." 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  3ti.  MuuiciiMl  Corporations,  §  1387.] 

Appeal  from  Arapahoe  County  Court ;  Ste- 
p!>eu  It.  Pratt,  Judge. 


Elmer  Olmstead  was  convicted  of  violating 
a  building  ordinance,  and  appeals.  Revers- 
ed and  remanded.' 

J.  A.  Fowler,  for  appellant.  Wm.  A.  Bry- 
ans,  Jr.,  and  Guy  Le  Roy  Stevlck,  for  appel- 
lee. 

BAILET,  J.  One  of  the  ordinances  of  the 
town  of  LitUeton  provided  that  "no  frame 
building,  frame  shed  or  other  frame  structure 
shall  be  erected  in  fire  district  No.  1  of  the 
town  of  Littleton,  except  as  herein  provided." 
The  appellee  instituted  an  action  against  ap- 
pellant for  the  violation  of  ttiis  ordinance^ 
There  Is  no  dispute  in  the  testimony,  from 
which  It  appears  that  on  ijeptember  24,  1903, 
appellant  was  constructing,  within  the  fire 
limits  of  district  No.  1  of  the  town  of  Little- 
ton, a  building  of  which  the  foundation,  the 
sleepers,  studding,  floors,  joists,  windows, 
doors,  casings,  and  frames,  and  the  rafters, 
were  to  be  of  wood.  The  outside  of  the  end 
and  side  walls  and  the  rafters  were  to  be  cov- 
ered with  corrugated  Iron.  At  the  close  of 
the  testimony  the  court  Instructed  the  Jury 
to  return  a  verdict  finding  the  defendant  guil- 
ty of  a  violation  of  the  ordinance,  which  was 
accordingly  done,  and  judgment  rendered  on 
the  verdict. 

In  this  the  court  erred.  To  hold  that  the 
defendant  was  guilty  of  a  violation  of  this 
ordinance  Is  to  hold  that  the  building  de- 
scribed in  the  testimony  Is  a  frame  building. 
In  19  Cyc,  at  page  1450,  It  Is  said  that 
"frame,"  as  applied  to  a  building,  means 
"wooden."  The  Century  Dictionary  defines 
a  frame  house  as  being  a  house  constructed 
with  a  skeleton  frame  of  tlmt)er,  covered  In 
with  boards,  and  sometimes  with  shingles. 
In  the  case  of  Ward  v.  City  of  Murphysboro, 
77  111.  App.  549,  it  appears  that  the  building 
erected  was  a  wooden  frame  structure,  the 
south  side,  ends,  and  roof  of  which  were  cov- 
ered with  wooden  'Sheathing,  and  the  sheath- 
ing covered  with  corrugated  iron ;  the  space 
between  the  studding  being  filled  with  loose 
brick.  As  the  building  was  nearing  comple- 
tion the  mayor,  marshal,  and  aldermen  of 
the  city,  assuming  to  act  for  the  city,  tore  It 
down,  and  .ippeilant  brought  suit  against 
tliem,  mating  the  city  defendant  In  that 
case  the  third  instruction  offered  by  appel- 
lants, and  refused  to  be  given  by  the  court, 
was  as  follows:  "In  this  case  the  court  In- 
structs you  that,  unless  the  building  erected 
by  the  plaintiffs  was  a  wooden  building,  then 
the  city  authorities  had  no  right  to  tear  It 
down,  and  your  verdict  should  be  for  the 
plaintiffs  in  such  sum  as  the  evidence  shall 
show  he  has  sustained,  If  any,  by  reason  of 
tearing  down  such  building."  In  relation  to 
this  Instruction  the  Appellate  Court  said: 
"The  ordinance  prohibits  the  erection  of  any 
'wooden  or  frame  building.'  The  woitls  'wood- 
en' and  'frame'  are  interchangeable ;  one  hav- 
ing the  same  meaning  as  the  other.  A  wood- 
en building  is  a  frame  building,  and  a  fram^ 
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building  te  a  wooden  building.  The  instruc- 
tion substantially  stated  the  law  correctly, 
and  the  court  erred  In  refusing  it."  So,  in 
this  case,  where  it  appears  that  the  building 
was  to  be  an  Iron-clad  building,  as  distin- 
guished from  a  wooden  one,  it  is  apparent 
that  the  erection  of  it  was  not  In  violation  of 
the  ordinance,  and  the  court  erred  in  direct- 
ing a  verdict  against  the  defendant.  Itsliould 
have  directed  a  verdict  for  the  defendant.  It 
may  be  that  buildings  of  the  character  of  the 
one  described  In  this  case  are  more  danger- 
ous than  wooden  ones;  but  their  construc- 
tion is  not  prohibited  by  ordinance  like  the 
one  here  presented.  If  It  is  desired  to  pre- 
vent the  erection  of  such,  or  other,  frail 
structures,  the  ordinances  should  so  provide. 

The  judgment  of  the  county  court  will  be 
reversed,  and  the  cause  remanded,  with  In- 
structions to  dismiss  the  action. 

Reversed  and  remanded. 

STEELE,  C.  J.,  and  GODDARD,  J.,  concur. 


RIO  GRANDE  SOUTHERN  R.  CO.  v.  COL- 
ORADO FUEL  &  IRON  CO. 

(Supreme  Court  of   Colorado.     Oct.   7,   1907.) 

1.  COUPHOUISE  AND   SETTLEMENT— AQBEEME.NT 

— Construction. 

Defendant  railroad  company,  while  in  the 
hands  of  a  receiver,  compromised  with  its  cred- 
itors. Plaintiff,  claiming  a  mechanic's  lien  for 
a  debt  incurred  prior  to  the  receivership,  was 
designated  as  an  unsecured  creclitor ;  the  agree- 
ment providing  that  each  unsecured  creditor 
should  release  the  company  from  all  claims  on 
account  of  principal  and  interest  on  payment  of 
a  certain  per  cent,  in  caHh  of  its  indebtedness, 
together  with  interest  from  January  1,  l.S!(5, 
and  a  delivery  of  certain  promissory  notes. 
Plaintiff  signed  this  agreement  on  condition  that 
the  difference  between  the  amount  paid  under 
the  compromise  and  the  full  amount  of  its  debt 
should  abide  the  final  decree  and  adjustment 
in  its  pending  suit  to  foreclose  its  alleged  me- 
chanic's lien.  Ueld  that,  such  agreement  hav- 
ing lieen  fully  executed,  plaintiff,  not  having 
established  its  lien,  was  not  entitled  to  recover 
the  balance  of  the  debt. 

2.  Exceptions,  Bill  of— Defect.s— Waiver. 

Where  plaintiff's  counsel  O.  K.'d  over  his 
signature  defendant's  proposed  bill  of  excep- 
tions, before  it  was  signed  and  sealed  by  the 
judge,  plaintiff  waived  the  right  to  object  that 
certain  instruments  attached  to  the  bill  of  ex- 
ceptions and  referred  to  therein  as  exhibits  were 
not  properly  incorporated  in  the  bill. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Exceptions,  Bill  of,  i  77Vj.] 

3.  Payment— Pleading  and  Proof. 

Where,  in  an  action  for  the  balance  of  an 
account,  defendant  pleaded  payment,  an  e.\e- 
cuted  compromise  and  settlement  agreement 
was  admissible  in  support  of  such  defense, 
though  not  pleaded. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Payment,  §  l.">0.] 

4.  Pleading — An.sweb— I'ltimate  Facts. 

The  office  of  an  answer  is  to  state  the 
ultimate  facts  on  which  a  defense  is  predicated, 
and  not  the  evidence  of  such  facts. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  $  31.] 


6.  Appeal — Cboss-Ebbobs— Review. 

Appellee  cannot  object  to  the  admission  of 
evidence  in  support  of  an  issue  where  no  cross- 
error  is  assigned  on  the  ruling. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  3,  Appeal  and  Error,  f  3053.] 

Appeal  from  District  Court,  Arapahoe  Coun- 
ty ;  Owen  Le  Fevre,  Judge. 

Action  by  the  Colorado  Fuel  &  Iron  Com- 
pany against  the  Rio  Grande  Southern  Rail- 
road Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Wolcott,  Valle  &  Waterman,  W.  W.  Field, 
and  W.  T.  Leftwich,  for  appellant.  D.  C. 
Beaman,  C.  E.  Herrlngton,  and  Fred  Herrlng- 
tou,  for  appellee. 

GABBERT,  J.  Appellee,  plaintiff  below, 
brought  uu  action  against  the  apiH>llant,  as 
defendant  to  foreclose  a  lien  claimed  on  the 
railroad  owned  by  the  latter,  for  materials 
furnished  in  the  coustructiou  of  such  road. 
At  the  time  the  action  was  commenced,  the 
railroad  corapani-  was  In  the  bands  of  a 
receiver;  but  the  Indebtedness  sued  upon 
had  been  incurred  prior  to  his  api>ointmeut. 
Thereafter,  and  before  the  trial  of  the  cause, 
an  agreement  was  entered  into  between  the 
defendant  and  Its  creditors,  to  which  the 
plaintiff  was  a  party,  the  purpose  of  which 
was  to  effect  a  compromise  and  adjustment 
of  the  outstanding  indebtedness  of  the  rail- 
road company,  discharge  the  receiver,  and  re- 
Invest  the  railroad  company  with  the  posses- 
sion and  control  of  Its  propertj'.  The  trial 
resulted  in  a  personal  Judgment  against  the 
railroad  company  for  a  balance  of  the  ac- 
count, which  was  the  basis  of  the  lien  claim- 
ed, but  denied  the  plaintiff  anj-  Hen  for  such 
Judgment.  From  this  Judgment,  the  defend- 
ant appeals. 

The  contention  of  defendant  at  the  trial 
was  that  the  creditors'  agreement,  having 
bt-en  fully  executed,  operated  as  a  discharge 
and  satisfaction  of  Its  entire  indebtedness  to 
the  plaintiff.  The  trial  court  did  not  so  con- 
strue that  agreement,  but  held  that  it  operat- 
ed only  as  a  discharge  In  part,  rendering 
Judgment  for  a  balance  of  the  account  sued 
upon,  although  It  appears  from  the  record 
that  the  plaintiff  did  receive  the  money  and 
obligations  contemplated  by  the  agreement. 
The  correctness  of  the  Judgment  therefore 
turns  upon  a  construction  of  this  contract 
It  embraced  two  sets  of  creditors  of  the  de- 
fendant company,  secured  and  unsecured, 
and  a  list  of  the  creditors,  among  which  was 
plaintiff ;  it  being  designated  as  an  unsecured 
creditor  in  a  sum  specified.  It  provided  that 
each  of  the  unsecured  creditors  should  re- 
lease the  railroad  company  from  all  claims 
on  account  of  principal  and  Interest  upon  the 
payment  of  a  certain  per  cent,  in  cash  of  its 
indebtedness  against  the  railroad  company, 
as  sltown  by  the  schedule  of  Indebtedness  at- 
tached to  the  agreement,  together  with  inter- 
est from  Januar>'  1.  1895.  and  the  delivery  of 
promissory  notes  of  the  railroad  company. 
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Indorsed  by  the  Denver  &  Rio  Grande  Hall- 
road  Company.  Aa  to  the  secnred  creditors, 
the  agreement  provided  that  each  shoal  d  re- 
ceive payment  In  cash  of  one  half  of  6  per 
cent.  Interest  on  the  principal  obligation  com- 
puted up  to  January  1,  1895,  from  the  date 
to  which  interest  bad  theretofore  been  paid ; 
and  for  the  remaining  half  of  such  interest 
the  promissory  note  of  the  railroad  company, 
Indorsed  by  the  Denver  &  Rio  Grande  Rail- 
road Company.  Provision  was  also  made 
with  respect  to  the  payment  of  the  principal 
of  the  obligations  held  by  the  secured  credit- 
ors, but  they  are  not  necessary  to  a  determi- 
nation of  the  rights  of  the  parties  to  this  ap- 
peal. The  plaintiff  signed  this  agreement 
with  this  proviso:  "The  Colorado  Fuel  & 
Iron  Company  has  salt  pending  in  the  dis- 
trict court  of  Arapahoe  county,  Colo.,  to  es- 
tablish mechanic's  Hen.  It  subscribes  the 
foregoing  agreement  as  an  unsecured  credit- 
or upon  the  condition  that  the  difference  be- 
tween the  amount  paid  by  this  compromise 
and  the  full  amount  of  its  debt  abide  the 
final  decree  or  adjustment  in  said  suit  for  me- 
chanic's Hen."  As  previously  stated,  the  rec- 
ord discloses  that  the  plaintitf,  subsequent  to 
the  execution  of  this  agreement,  and  before 
trial,  received  the  payments  and  obligations 
contemplated  thereby  as  an  unsecured  cred- 
itor, subject  to  the  provision  attached  to  the 
compromise  agreemmit.  It  is  certainly  clear 
from  the  language  employed  in  this  agree- 
ment that  If  the  plalntilT  failed  to  establish 
its  lien  it  should  be  regarded  as  an  unsecured 
creditor,  and  the  payment  in  cash  of  the  per 
cent  of  Its  indebtedness  as  specified,  with  In- 
terest thereon  from  January  1,  1895,  and  the 
delivery  of  the  promissory  notes  mentioned  in 
such  agreement,  were  to  operate  as  a  dis- 
charge of  its  account  as  scheduled.  Having 
received  the  cash  and  the  obligations  as  stat- 
ed in  the  agreement,  and  having  failed  to  es- 
tablish Its  lien,  it  was  only  an  unsecured 
creditor,  and  could  exact  nothing  more  from 
the  defendant  In  discharge  of  its  account 
than  the  payment  of  the  money  and  the  de- 
livery of  the  obligations  contemplated  by  the 
agreement. 

Counsel  for  plalntilT  say  that.  If  such  had 
been  the  purpose  of  the  agreement.  It  would 
have  been  an  easy  matter  to  have  employed 
language  to  that  effect  True,  the  terms  of 
the  agreement  in  this  respect,  so  far  as  the 
plaintiff  is  concerned,  might  have  been  ex- 
pressed In  different  language,  but  the  con- 
tract as  a  whole  can  receive  no  other  con- 
struction than  that  we  have  given  it  The 
secured  creditors  were  to  receive  interest  on 
their  respective  obligations  to  January  1, 
1895,  while  the  unsecured  creditors  were  only 
to  be  allowed  Interest  upon  their  respective 
obligations  from  that  date,  thus  clearly  show- 
ing that  bad  the  plaintiff  established  its 
lien,  which  would  have  resulted  in  making  It 


a  secured  creditor  when  taken  in  connection 
with  the  proviso  attached  for  Its  benefit  It 
would  have  been  entitled  to  Interest  upon  Its 
account  against  the  railroad  company  from 
the  date  such  account  began  to  draw  interest 
Instead  of  from  January  1,  189S,  if  it  failed 
to  establish  Its  lien.  This  conclusion  Is  mani- 
festly correct,  because  It  appears  from  the 
agreement  In  connection  witb  the  complaint 
in  the  action  to  which  the  proviso  refers, 
that  the  principal  sum  claimed  in  the  com- 
plaint was  identical  with  that  mentioned  In 
the  compromise  agreement  On  this  sum  in- 
terest was  claimed  from  July  11,  1893,  so 
that  the  only  question  between  the  parties  at 
the  time  the  compromise  agreement  was  ef- 
fected was  Interest,  and  that  was  to  be  deter- 
mined by  determining  whether  the  plaintiff 
was  a  secured  or  an  unsecured  creditor. 

Counsel  for  the  plaintiff  contend  that  the 
compromise  agreement  and  the  evidence  of  a 
compliance  therewith  on  the  part  of  the  de- 
fendant cannot  be  considered,  because  not 
properly  Incorporated  in  the  bill  of  excep- 
tions. These  Instruments  are  attached  to  the 
bill  of  exceptions  and  referred  to  therein  as 
exhibits  and  as  a  part  thereof.  Conceding, 
but  not  deciding,  that  this  Is  not  a  strict 
compliance  with  the  rule  with  respect  to  the 
method  by  which  exhibits  must  be  incorpo- 
rated in  a  bill  of  exceptions  as  previously  de- 
dared  by  this  court,  the  objection  on  the 
part  of  the  defendant  that  it  Is  not  is  waived. 
It  appears  that  prior  to  the  date  that  the 
bill  of  exceptions  was  signed  and  sealed  by 
the  trial  Judge,  It  was  O.  K.'d  over  the  sig- 
nature of  counsel  for  plaintiff.  In  such  cir- 
cumstances the  alleged  defect  in  the  bill  of 
exceptions  will  not  be  considered. 

It  is  also  urged  by  counsel  for  plaintiff 
that  the  instruments  In  question  should  not 
have  been  received,  because  not  pleaded.  The 
defendant  pleaded  payment  of  the  account 
sued  upon,  and  these  Instruments  were  com- 
petent to  establish  that  defense.  The  office 
of  an  answer  is  to  state  the  ultimate  facts 
upon  which  a  defense  is  predicated,  and  not 
the  evidence  of  such  facts. 

It  is  further  urged  by  counsel  for  plaintiff 
that  the  creditors'  agreement  should  not  have 
been  received  in  evidence  because  objected  to 
upon  the  ground  that  a  copy,  instead  of  the 
original,  was  tendered  without  a  sufficient 
showing  upon  the  part  of  the  defendant  of 
its  Inability  to  produce  the  original.  The  ap- 
pellee has  assigned  no  cross-error  on  this  rul- 
ing, and  consequently  the  question  raised  la 
not  l>efore  us  for  consideration. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 

Judgment  reversed. 

STEELE,  C.  J.,  and  CAMPBELL,  J.,  con- 
cur. 
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ORAHOOD  T.  CITT  AND  COUNTY  OF 
DENVER. 

(Supreme  Court  of  Colorado.     Oct.  7,  1907.) 

1.  Officbbs— Teeuination  of  Term— Effect 
ON  Salary. 

The  termination  of  an  officer's  term  neces- 
sarily implies  the  cessation  of  salary. 

2.  MUNTCIPAL      CoRPOBATIONa — CiTY      ATTOR- 

HET— Right  to  Tebminate  Term. 

Const,  art.  5,  $  30,  providing  that,  except 
as  otherwise  provided  in  the  Constitution,  no 
law  shall  extend  the  term  of  any  public  officer 
or  increase  or  diminish  his  salary  after  his  elec- 
tion, does  not  restrict  the  people's  power  to 
amend  the  Constitution;  and  hence  Const,  art. 
20,  S  3,  providing  that  the  terms  of  all  officers 
of  the  city  of  Denver  should  terminate  on  the 
consolidation  of  the  county  and  city,  deprived 
the  city  attorney  of  his  office  and  right  to 
further  salary,  though  the  term  for  which  he 
had  been  elected  had  not  expired. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver ;  P,  L.  Palmer,  Judge. 

Action  by  Harper  M.  Orahood  against  the 
city  and  county  of  Denver.  From  a  judg- 
ment dismissing  the  complaint,  plaintiff 
brings  error.    Affirmed. 

T.  E.  Watters,  W.  P.  Orahood,  and  E.  W. 
Hnrlbut,  for  plaintiff  In  error.  H.  A.  Linds- 
ley  and  Cbas.  R.  Brock,  for  defendant  In  er- 
ror. 

BAILET,  3.  Plaintiff's  complaint  Is  sub- 
dtantlally  as  follows :  That  the  defendant  is 
a  municipal  corporation.  That  on  the  2d  day 
of  April,  A.  D.  1901,  at  the  election  held  In 
the  city  of  Denver,  county  of  Arapahoe,  plain- 
tiff was  elected  to  the  office  of  city  attorney 
in  and  for  said  city.  That  upon  the  14th 
day  of  April,  1901,  he  qualified  and  entered 
upon  the  duties  of  the  office,  and  continued 
to  fulfill  and  perform  such  duties  for  the 
full  term  of  two  years  from  said  14th  day  of 
April.  That  on  the  1st  day  of  December, 
1902,  the  city  of  Denver  and  the  county  of 
Arapahoe,  by  and  under  the  provisions  of  a 
constitutional  amendment,  were  merged  in 
and  became  the  city  and  county  of  Denver, 
defendant  In  this  case,  which  succeeded  to 
all  the  rights,  powers,  property,  and  liabil- 
ities of  the  said  city  of  Denver,  among  which 
said  liabilities  was  the  obligation  to  pay  to 
the  plaintiff  the  full  amount  of  bis  salary,  as 
said  dty  attorney,  for  the  full  term  of  two 
years.  The  dty  of  Denver  paid  plaintiff  the 
amount  of  salary  due  up  to  and  including  the 
30th  day  of  November,  1902,  and  failed  and 
neglected  to  pay  the  amount  due  from  Decem- 
ber 1,  1902,  to  April  14,  1903,  to  wit,  the 
sum  of  ^1,861.13.  That  the  money  to  pay 
the  said  salary  was  duly  provided  for  by  a 
.:ix  upon  the  property  of  the  city  of  Denver, 
id  that  at  the  time  the  defendant  suooeed- 
i  to  the  property,  rights,  and  obligations  of 
.lie  city  of  Denver  the  tax  had  been  levied 
and  the  money  to  pay  said  salary  had  been 
I)r()vi(U'd  for  by  the  said  city  of  Denver,  and 
tl;o  siiiiie  by  said  consolidation,  merger,  and 
su(xcs;>iou  cnuie  to  and  Is  now  held  by  the 


defendant  That  the  charter  of  said  dty  of 
Denver  provided  that  the  compensation  of 
said  city  attorney  of  said  city  of  Denver 
should  be  the  sum  of  $5,000  per  year,  and 
that  the  term  for  which  said  attorney  should 
be  elected  should  be  the  term  of  two  years. 
That  since  the  1st  day  of  December,  1902, 
the  defendant  failed  and  refused  to  pay  the 
said  plaintiff  his  salary  as  said  city  attorney. 
To  this  complaint  a  general  demurrer  was 
filed  by  the  defendant  and  sustained  by  tbo 
court,  and  Judgment  rendered  dismissing  the 
complaint  The  action  of  the  court  is  as- 
signed as  error  by  plaintiff  In  error. 

Article  20  of  the  Constitution  Is  the  amend- 
ment mentioned  In  plalntiflTs  complaint  Sec- 
tion 3  of  this  article  provides:  "Immediate- 
ly aiK>n  the  canvass  of  the  vote  showing  the 
adoption  of  this  amendment  It  shall  be  the 
duty  of  the  Oovernor  of  the  state  to  Issue  bl» 
prodamatlon  accordingly,  and  thereupon  the 
city  of  Denver  and  all  municipal  corpora- 
tions and  that  part  of  the  county  of  Arapa- 
hoe within  the  boundaries  of  said  city  shall 
merge  Into  the  city  and  county  of  Denver, 
and  the  terms  of  office  <^  all  officers  of  the 
city  of  Denver  and  of  all  Included  mnnicipal- 
ities  and  of  the  county  of  Arapahoe  shall 
terminate  •  •  •  and  the  district  attor- 
ney shall  also  be  ex  officio  attorney  of  the 
dlT  and  county  of  Denv«."  Section  30  of 
article  5  of  the  Constitution  provides :  "Ex- 
cept as  otherwise  provided  in  this  Constitu- 
tion, no  law  shall  extend  the  term  of  any 
public  officer  or  Increase  or  diminish  his  sal- 
ary, or  emoluments  after  his  election  or  ap- 
pointment" It  is  the  contention  of  plaintiff 
In  error  that  section  30  of  article  5  is  con- 
trolling In  this  matter,  and  that  the  amend- 
ment should  not  receive  such  a  construdlon 
as  would  diminish  his  salary  or  emolumeDts. 
The  plaintiff  In  error  relies  somewhat  upon 
the  maxim,  '^be  erptesa  mention .  of  one 
thing  Implies  the  exclusion  of  another,"  and 
argues  that  notwithstanding  section  3  of  ar- 
ticle 20  terminated  the  right  to  the  office^ 
the  right  to  the  salary  did  not  cease,  because 
it  was  not  expressly  mentioned.  This  max- 
im Is  not  of  universal  application,  and  great 
caution  Is  requisite  In  dealing  with  It  lest 
we  destroy  the  Intention  of  the  people  In  tiie 
adoption  of  the  amendment  as  discoverable 
from  the  instrument  itself  and  the  drcum- 
stances  of  the  transaction.  Broom's  Legal 
Maxims,  653.  If  the  amendment  had  provid- 
ed that  upon  Its  adoption  "the  terms  of  office 
of  all  officers  of  the  city  of  Denver  shall  ter- 
minate and  the  right  of  the  officers  to  the 
salary  attached  to  such  offices  shall  cease." 
the  latter  clause  would  add  nothing  to  the 
sentence,  because  "the  expression  of  what  Is 
tacitly  Implied  Is  Inoperative"  (Broom's  Le- 
gal Maxims,  670),  and  the  termlnatlga  of  the 
term  necessarily  Implies  the  cessation  of  the 
salary. 

The  case  of  Marquis  v.  City  of  Santa  Ana, 
103  Cal.  601,  37  Pac.  050,  relied  upon  b/ 
plaintiff  In  error,  Is  not  In 
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case  the  city  relieved  the  assessor  of  the  per- 
formance of  blB  duties  and  then  sought  to 
avoid  paying  his  salary.  Under  a  statute 
which  provided  that  the  compensation  should 
not  be  diminished  during  the  official  term,  It 
was  held  that  the  city  was  bound  to  pay  the 
salary,  even  though  it  had  made  other  pro- 
visions for  the  performance  of  the  duties. 
Here,  by  article  20  of  the  Constitution,  the 
people  In  their  sovereign  capacity  terminated 
the  term  of  office  of  plaintiff  In  error.  Uz- 
aell  V.  Anderson,  (Colo.)  89  Pac.  786,  1056. 
So  that  plaintiff  no  longer  held  the  office  the 
salary  of  which  he  seeks  to  obtain.  In  the 
case  at  County  of  Cook  v.  Sennott,  186  111. 
314,  26  N.  E.  491.  which  is  relied  upon  by 
plaintiff  In  error,  It  appears  that  the  Consti- 
tution of  Illinois  (section  11,  art  9)  protaiblta 
the  Increase  of  the  compensation  of  the  clerk 
of  the  probate  court  during  bis  term  ot  of- 
fice, and  it  was  held  that  an  act  of  the  Legis- 
lature increasing  snch  salary  was  void.  This 
does  not  apply  here,  because  the  act  com- 
plained of  was  by  an  amendment  to  the 
Constitution  Itself. 

It  cannot  be  asserted  that  section  30  of  ar- 
ticle 5  prohibits  the  people  from  amending 
their  own  Constitution.  The  section  of  the 
Constitution  which  prohibits  the  diminution 
of  the  salary  of  any  public  officer  also  in- 
hibits the  extending  of  the  term  or  the  in- 
creasing of  the  salary.  Yet,  in  the  year 
1881,  an  amendment  to  the  Constitution  was 
proposed,  and  afterwards  adopted  by  the  peo- 
ple, which  provided  for  the  increase  of  the 
salaries  of  the  Governor,  his  private  secre- 
tary, the  Judges  of  the  Supreme  Court  and 
the  Judges  of  the  district  court  Since  the 
time  of  its  adoption  each  of  these  officers 
has  been  receiving  salaries  in  accordance 
with  that  amendment,  and  those  In  office  at 
the  time  of  its  adoption  Immediately  began  to 
receive  such  Increase.  By  the  amendment  to 
the  Constitution  proposed  in  1901,  and  adopt- 
ed by  the  people  in  1902,  the  terms  of  office 
of  the  district  attorneys,  county  Judges,  and 
the  various  county  officers  were  extended. 
By  the  amendment  to  the  Constitution  which 
provides  for  the  consolidation  of  the  Court  of 
Appeals  and  the  Supreme  Court,  the  term  ot 
office  of  one  of  the  Judges  was  extended  for 
a  period  of  one  year,  and  the  term  of  office 
of  two  of  the  Judges  was  decreased  for  the 
period  of  three  months.  So  It  Is  seen  that 
the  people  have  r^>eatedly  exercised  the  pow- 
er to  do  those  things  prohibited  by  section  30 
of  article  5.  The  inhibitions  mentioned  In 
this  section  are  restrictions  upon  the  legisla- 
tive branch  of  government  and  not  against 
the  power  of  the  people  to  amend  the  Consti- 
tution. In  Taylor  &  Marshall  v.  Beckham, 
178  U.  S.,  at  page  B77,  20  Sup.  Ct.  901,  44 
li,  Ed.  1187.  it  is  said:  "Nor  does  the  fact 
that  a  Constitution  may  forbid  the  Legisla- 
ture from  abolishing  a  public  office  or  dimin- 
ishing the  sahiry  thereof  during  the  term  of 
the  incumbent  change  Its  character  or  make 
it  property.    True,  the  restrictions  limit  the 


power  of  the  Legislature  to  deal  with  the 
office,  but  even  such  restrictions  may  be  re- 
moved by  constitutional  amendment" 

Plaintiff  in  error  contends  that,  notwith- 
standing the  fact  that  by  constitutional  amend- 
ment the  people  terminated  the  term  of  his 
office,  he  was  still  entitled  to  the  salary  for 
the  full  term  for  which  he  was  electedl  la 
State  V.  Frlzzell,  31  Minn.  460,  18  N.  W.  316, 
the  court  said:  "Public  offices.  In  theory  at 
least,  are  held  and  exercised  for  the  benefit 
of  the  public,  and  not  of  the  incumbent 
Therefore  It  is  In  all  cases  competent  for  the 
people.  In  their  sovereign  capacity,  to  abolish 
an  office  or  shorten  a  term,  or  reduce  or  take 
away  entirely  the  salary  attached  to  it  with- 
out regard  to  the  interests  of  expectations  of 
the  Incumbent  as  to  the  prospective  compen- 
sation. Cooley,  Const  Llm.  •276;  County 
of  Hennepin  v.  Jones,  18  Minn.  199  (GIL 
182)  ;  Conner  v.  City  of  New  Tork,  2  Sandf. 
(N.  X.)  355.  And  when  an  office,  or  the 
term  of  an  office,  ceases,  the  salary  ceases." 
See.  also,  Jones  v.  Shaw,  15  Tex.  577 ;  Tliroop 
on  Public  Officers,  {  475;  Alexander  T.  Mo- 
Kenzle,  2  S.  C.  81. 

Inasmuch  as  the  prohibitions  contained  in 
section  30  of  article  5  cannot  restrict  the 
power  of  the  people  to  amend  their  Consti- 
tution, and  inasmuch  as  the  right  to  the  sal- 
ary ceases  when  the  right  to  the  office  ter- 
minates. It  necessarily  follows  that  the  de- 
murrer to  plaintiff's  complaint  was  properly 
sustained.  The  judgment  of  the  district  court 
will  therefore  be  affirmed. 

Affirmed. 


CAVANAUGH  V.  PATTERSON  et  al. 
(Supreme   Court  of  Colorado.     Oct.   7,   1907.) 

1.  CoBPOBATioNS— Reports— Failure  to  Tax 

— LlABILIIT  OF  DiBECTOBS. 

1  Mills'  Ann.  St.  i  491,  provided  that  cer- 
tain domestic  corporations  should  annually, 
within  60  days  from  the  1st  of  January,  make 
and  file  with  the  recorder  of  deeds  of  the  coun- 
ty where  the  business  was  carried  on  a  report 
stating  certain  facts,  and  for  a  failure  bo  to  do 
the  directors  should  be  jointly  and  severally 
liable  for  debts  created  during  the  year  next 
preceding  when  such  report  should  nave  been 
filed,  and  until  it  was  filed,  unless  the  capital 
has  been  fully  paid  in  and  a  certificate  filed. 
Held,  that  directors,  during  the  period  the  cor- 
poration was  in  default  for  failing  to  file  such 
statutory  report,  were  personally  liable  for  in- 
debtedness incurred  during  such  period. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  S§  1460-1467.] 

2.  Sami!. 

The  fact  that  a  director  of  a  domestic  cor- 
poration did  not  become  such  until  after  the 
expiration  of  the  period  when  the  corporation's 
annual  report  should  have  been  filed,  as  required 
by  1  Mills'  Ann.  St  {  491,  did  not  relieve  him 
from  liability  for  indebtedness  incurred  there- 
after, during  his  administration  while  the  cor- 
poration continued  in  default. 

3.  Statutes  —  Repeal  —  Effect  —  Savino 
Clause. 

The  general  rnle  that  where  a  statute  im- 
posing  H   liability   is   reijcaled   by  a   subsequent 
act  containing  no  saving  clause,  all  riglits  under 
the  repealed  statute  are  lost,  w^  abrogated,  by 
Digitized  by' 


vaa  abrogated,  by 

lyTjOogle 


1118 


91  PACIFIC  REPORTER. 


(Colo. 


Laws  1801,  p.  366.  $  1,  providing  that  the  repeal 
of  a  statute  shall  not  affect  any  penalty  or 
liability  incurred  thereunder,  unless  the  repeal- 
ing act  shall  so  expressly  provide. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  S  368.] 

4.  Corporations— Manaqemeht  —  Reports — 
St  ATCTEK— Repeal. 

Laws  1801,  p.  300,  §  1,  provides  that  the 
repeal  of  any  section  of  any  statute  shall  not 
affect  in  whole  or  in  part  any  penalty,  for- 
feiture, or  liability  which  shall  have  been  in- 
curred before  the  repeal,  unless  the  repealing 
act  shall  so  expressly  provide.  Held,  that  Laws 
1901.  p.  121,  c.  52,  1 11.  repealing  1  Mills'  Ann. 
St.  §  491,  imposing  liability  on  directors  of  a 
corporation  for  failing  to  file  annual  reports, 
etc..  without  a  saving  clause,  was  not  in  any 
sense  inconsistent  with  the  general  saving  stat- 
ute of  18!)1,  and  therefore  did  not  preclude 
an  enforcement  of  liabilities  incurred  under  the 
repealed  section. 

5.  Appeal— Review  —  Exceptions  —  Neces- 
sity. 

In  the  absence  of  an  exception  taken  at 
the  trial,  a  finding  of  fact  cannot  be  reviewed 
en  appeal. 

[EA.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §  1538.] 

6.  Same— Cross-Erbobs  — Assignment  — Ne- 
cessity. 

.\n  alleged  erroneous  finding  of  fact  prej- 
udicial to  appellee  cannot  be  reviewed  unless  a 
cross-error  is  assigned  thereon. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  $  3053.] 

7.  Same — Disposition  of  Cause. 

Where,  in  a  suit  to  charge  directors  of  a 
corporation  for  debts  because  of  the  failure 
to  nl9  annual  reports,  there  appeared  to  be  merit 
in  the  contention  of  one  of  them  that  he  did 
not  become  a  director  until  after  the  Indebted- 
ness was  incurred,  the  court,  on  appeal,  on  re- 
versing a  judgment  in  favor  of  both,  would  not 
direct  judgment  against  them,  but  would  demand 
the  cause  for  a  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  4599.] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;   Frank  W.  Owens,  Judge. 

Action  by  Edward  J.  Cavanaugb  against 
Prank  G.  Patterson  and  other.  From  a  judg- 
ment for  defendants,  plaintiff  apipeals.  Re- 
versed and  remanded. 

The  question  presented  by  this  appeal  Is 
the  liability  of  directors  of  a  coriK>ratlon  for 
Indebtedness  incurred  thereby  after  the  lapse 
of  the  period  when,  In  accordance  with  the 
provisions  of  section  491,  1  Mills'  Ann.  St., 
such  corporation  should  have  filed  its  annual 
report.  This  section,  as  it  existed  at  the 
time  when  such  Indebtedness  was  created,  pro- 
vided, lu  substance,  that  every  such  corpora- 
tion shall  annually,  within  60  days  from  the 
1st  day  of  January,  make  and  file  with  the 
recorder  of  deeds  of  the  county  where  its 
business  Is  carried  on  a  report,  stating  the 
amount  of  Its  capital  and  the  proportion 
thereof  actually  paid  in,  together  with  a 
statement  of  Its  existttig  Indebtedness.  The 
section  further  provides  that  the  failure  to 
file  such  rei)ort  within  the  time  siiecified  ren- 
ders the  directors  of  the  defaulting  corpora- 
tion jointly  and  severally  liable  for  the  debts 
of  such  corporation  created  during  the  year 


next  preceding  when  such  report  should  hare 
been  filed,  and  nntll  It  Is  filed,  unless  the 
capital  stock  of  the  corporation  has  been 
fully  paid  In,  and  a  certificate  to  that  ef- 
fect filed,  as  provided  in  section  487,  Id.  In 
1894,  the  Fish  Creek  Gold  Mining  &  Land 
Company  was  Incorporated  under  the  laws  of 
this  state,  and  on  the  8tb  day  of  March,  1901. 
Its  certificate  of  Incorporation  was  amended 
by  changing  the  name  to  the  Freeland  Mer- 
cantile &  Mining  Company.  No  certificate 
of  full  paid-up  stock  was  filed,  as  provided 
by  section  487,  nor  was  the  annual  report, 
required  by  section  491,  made  and  filed.  On 
March  13,  1901,  the  corporation  created  an 
Indebtedness  of  $1,000.  Suit  was  brought 
thereon  by  appellant  against  the  appellees. 
The  court  found  as  a  fact,  in  addition  to  those 
above  recited,  that  appellees  were  directors 
of  the  corporation  at  the  time  the  indebted- 
ness sued  upon  was  created,  and,  specifically, 
that  Mr.  Taggart  bad  been  such  director  from 
February  5,  1901,  and  Mr.  Patterson  from 
March  8,  1901,  but  determined  as  a  conclu- 
sion of  law  that  the  defendants  were  not  li- 
able.   The  plaintiff  appeals. 

Skelton  &  Morrow,  for  appellant  John  R. 
Smith,  for  appellees. 

GABBERT,  J.  (after  stating  the  facts  as 
above).  The  report  for  1901  was  due  60  days 
from  the  Ist  day  of  January  of  that  year.  Di- 
rectors of  a  domestic  corporation  during  the 
period  It  is  in  default,  in  failing  to  file  the 
annual  report  required  by  the  statute,  become 
personally  liable  for  the  Indebtedness  Incur- 
red by  such  corporation  during  that  period. 
The  statute  In  question  has  been  so  construed 
in  numerous  decisions  of  the  Court  of  Ap- 
peals and  this  court,  among  which  we  cite 
Colo.  Fuel  &  Iron  Co.  r.  Lenhart,  6  Colo.  App. 
511,  41  Pac.  834.  and  Austin  v.  Berlin,  13 
Colo.  198,  22  Pac.  433.  New  York  has  a 
similar  statute,  and  the  courts  of  that  state 
have  given  It  a  similar  construction.  Bongh- 
tOD  V.  Otis,  21  N.  Y.  261;  Shaler  &  Hall 
Quarry  Co.  v.  Bliss,  27  N.  Y.  297. 

From  our  conclusion  mider  the  facts  we 
are  considering,  both  defendants  were  liable, 
and  the  district  court  erred  in  holding  to 
the  contrary.  No  certificate  of  paid-up  stock 
was  filed.  The  annual  report  required  by  the 
statute  had  not  been  filed  when  the  indebted- 
ness sued  upon  was  created,  and  both  defend- 
ants were  directors  of  the  debtor  corpora- 
tion at  this  time.  The  fact  that  Mr.  Pat- 
terson was  not  a  director  until  after  the  ex- 
piration of  the  period  when  the  annnal  re- 
port for  1901  should  have  been  filed  did  not 
relieve  him  from  the  liability  Imposed  by  tbe 
statute,  for  indebtedness  Incurred  thereafter 
under  his  administration  while  the  corpora- 
tion was  In  default.  Tbe  duty  devolved  up- 
on him,  when  he  became  a  director,  to  see 
that  the  law  with  respect  to  the  filing  of  tbti 
annual  report  was  obeyed,  and,  having  neg- 
lected this  duty,  he  became  liable  for  tbe 
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penaltlea  Impospd  by  tbe  statute  for  this  neg- 
lect. 

April  6,  1901.  the  General  Assembly  passed 
an  act  providing  for  a  different  kind  of  re- 
port than  that  mentioned  in  section  491,  and 
by  this  act  repealed  that  section,  without  any 
saving  clause  as  to  penalties  tvhiob  had  at- 
tached thereunder.  Laws  1901,  p.  121,  c. 
52,  t  11-  Counsel  for  defendant  urges  that, 
because  there  was  no  saving  clause  to  tbe  re- 
peal of  section  491.  therefore  all  rights  under 
this  statute  fell  with  Its  repeal.  This  is  the 
generhl  rule,  but  it  bas  been  abrogated  by 
statute  passed  in  1891  (Laws  1801,  p.  .366), 
which  provides  that:  "The  repeal,  revision, 
amendment  or  consolidation  •  •  •  of  any 
*  •  •  section  •  •  •  of  any  statute 
shall  not  have  tbe  effect  to  release,  extin- 
guish, alter,  modify,  or  change.  In  whole 
or  In  part,  any  penalty,  forfeiture,  or  liabil- 
ity, either  civil  or  criminal,  which  shall  have 
been  Incurred  under  such  statute,  unless  the 
repealing,  revising,  amending  or  consolidat- 
ing act  shall  so  expressly  provide.  •  •  •  ." 
This  act  does  not  attempt  to  interfere  in  any 
manner  with  future  legislation,  but  provides 
that  the  repeal  of  a  statute  prescribing  a 
penalty  shall  not  prevent  a  recovery  of  such 
penalty  unless  the  repealing  statute  so  pro- 
vides. Its  purpose  was  to  save  the  right  to 
penalties  Incurred  when  the  repealing  statute 
was  silent  on  that  question,  and  hence,  by 
virtue  of  Its  provisions,  tbe  repeal  of  a  stat- 
ute tm,posing  penalties  under  certain  condi- 
tions, without  any  saving  clause,  does  not 
prevent  the  recovery  of  such  penalties  when 
it  appears  that  the  repeal  and  subsequent 
statute  are  not  inconsistent  with  its  purpose. 
Wilson  V.  People  (Colo.)  85  Pac.  187:  State 
V.  K.  C,  Ft.  S.  &  G.  R.  Co.  (C.  C.)  32  Fed. 
722.  The  new  act  providing  for  reports  of 
corporations  merely  goes  more  Into  detail  as 
to  what  corporations  shall  file  such  reports, 
and  what  they  shall  contain.  It  is  entirely 
silent  with  respect  to  the  effec-t  of  repealing 
section  491  on  penalties  Incurred  thereunder, 
but  relates  to  tbe  same  general  subject  which 
that  section  covers,  provides  penalties  for 
failure  to  file  the  reports  thereby  prescribed, 
is  no  sen8<;  inconsistent  with  tbe  general  sav- 
ing statute  of  1891,  and  Indicates  no  intent 
on  the  part  of  the  Legislature  to  interfere 
with  any  rights  which  attached  under  sec- 
tion 491  prior  to  its  repeal  and  the  enactment 
of  a  substitute.  We  are  therefore  of  the 
opinion  that  the  right  to  recover  the  penal- 
ties Incurred  by  the  defendants  from  their 
failure  to  file  the  annual  report  of  the  cor- 
poration of  which  they  were  directors  was 
saved  by  that  statute. 

Counsel  for  appellees  challenges  the  find- 
ing of  the  trial  court  as  to  the  dates  when 
they  became  directors.  It  appears  to  be  eon- 
ceded  that  Mr.  Taggart  became  a  director  on 
March  6,  1901,  and  therefore,  for  reasons  al- 
ready stated,  it  Is  Immaterial  whether  he  be- 
canie  a  director  on  that  date.  Instead  of  Feb- 
ruary 5th  preceding,  as  found  by  the  court. 


On  behalf  of  Mr.  Patterson,  It  is  contended 
that  be  did  not  became  a  director  until  May 
1,  1901.  Of  course,  if  that  Is  true,  under 
our  construction  of  the  statute  he  would  not 
be  liable,  because  tbe  Indebtedness  sued  upon 
was  incurred  before  that  date  (Austin  v.  Ber- 
lin, supra) ;  but  we  are  precluded  from  In- 
vestigating tbe  question  of  the  date  when,  ac- 
cording to  the  evidence,  he  became  a  director, 
because  no  exception  was  taken  to  the  find- 
ing of  the  trial  court  on  this  issue,  nor  cross- 
error  assigned  thereon.  It  appears,  however, 
that  there  may  be  some  merit  in  the  claim, 
on  behalf  of  Mr.  Patterson,  that  he  did  not 
become  a  director  until  May  1,  1001,  and  we 
therefore  decline  to  direct  the  trial  court  to 
enter  judgment  against  the  defendants,  as 
requested  by  counsel  for  plaintiff,  but  shall 
remand  tbe  cause  for  a  new  trial  as  to  both 
defendants. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 

STEELE,  C.  J.,  and  CAMPBELL,  J.,  con- 
cur. 


GUTHRIE  &  W.  R.  CO.  T.  RHODES. 

(Supreme  Court  of  Oklahoma.    June  2ii,   1907. 

Rehearing  Dpnied  Oct.  12,  1907.) 

1.  Evidence  —  Pabol    Evidence  —  Wbittes 
Contract. 

I'nder  the  laws  of  this  territory,  the  execu- 
tion of  a  contract  in  writing  supersedes  all  the 
oral  negotiation.s  or  stipulations  conci'rning  its 
tenns  and  subject-matter  whicii  preceded  or  ac- 
companied the  execution  of  the  in.strument; 
heucp,  where  a  note  is  given  as  subscription  to 
a  railroad  corporation  to  aid  in  the  construction 
and  building  of  said  road,  any  representations 
made  prior  to  or  contemporaneous  with  the  ex- 
ecution of  the  note  are  inadmissible  to  contra- 
dict, change,  vary,  or  add  to  tlie  conditions  plain- 
ly incorporated  into  and  made  a  part  of  said 
note. 

2.  Bills  and  Notes— Action— Defenses. 

In  the  ai)»ence  of  any  proof  that  the  signer 
of  a  note  or  written  Inistrument  is  unable  to 
read,  an  anxwer  which  admits  the  execution  of 
a  subscription  note  sued  uiwn.  but  alleges  that 
the  person  procuring  the  note  had  misrepresent- 
ed the  conditions  of  the  same  and  the  extent  of 
the  liability  that  the  defendant  would  incur  in 
signing  the  same,  where  the  note  is  in  plain  lan- 
guage and  unambiguous  in  its  terms,  such  an- 
swer will  be  insuificient  to  constitute  a  defense. 
(S.vllabns  by  the  Court.) 

Error  fi-om  District  (2ourt,  Ix>gan  County; 
before  Justice  John  H.  Burford. 

Action  by  the  Guthrie  &  Western  Railroad 
Company  against  W.  L.  Rhodes.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

This  was  a  civil  action,  tried  In  the  dis- 
trict court  of  Logan  county,  to  collect  a 
promissory  note  executed  by  the  defendant 
in  error  to  the  plaintiff  In  error,  of  which 
the  following  Is  a  copy:  "|500.00.  Guthrie, 
Okla.  January  9.  1900.  On  completion  of  the 
railroads  of  tbe  Guthrie  &  Western  Railway 
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Company  and  the  Kingfisher  &  Outhrle  Rail- 
way Company  from  Kingfisher,  Oklahoma, 
from  a  point  on  the  Chicago,  Rock  Island  & 
Pacific  Railway  at  or  near  Kingfisher,  to  a 
point  on  the  main  line  of  the  Atchison,  To- 
peka  &  Santa  F6  Railway  Company  at  or 
between  the  stations  of  Seward  and  Guthrie, 
for  value  received,  In  consideration  of  the 
construction  of  said  railroads,  I  promise  to 
pay  to  the  order  of  the  Guthrie  &.  Western 
Railway  Company  five  hundred  dollars  ($500.- 
00)  at  the  Guthrie  National  Bank,  Guthrie, 
Oklahoma,  with  interest  at  10  per  cent  per 
annum  from  completion  of  said  railroad.  I 
hereby  waive  presentment  for  payment,  no- 
tice of  nonpayment,  protest,  and  notice  of 
protest.  If  suit  be  Instituted,  I  agree  to  pay 
10  per  cent,  additional  as  attorney's  fee,  and 
tn  case  of  Judgment  said  attorney's  fee  to 
be  Included  In  said  Judgment.  [10  cent  Int. 
Rev.  Stamp.]  W.  L.  Rhodes."  The  petition 
is  In  the  usual  form,  declaring  on  the  note, 
and  alleging  specifically  that  the  plaintiff 
had  fully  compiled  with  all  the  terms  and 
conditions  of  the  contract 

To  this  petition  an  answer  was  filed.  The 
answer  pleads,  first,  a  general  denial.  For 
a  second  defense  the  answer  admits  the  ex- 
ecution of  the  note,  but  alleges  that  the  ex- 
ecution was  procured  by  misrepresentation 
and  fraud,  and  pleads  as  the  facts  constitut- 
ing the  fraud  that  the  plaintiff  resides  In 
the  city  of  Guthrie,  and  is  a  property  holder 
and  interested  in  the  growth  and  develop- 
ment of  the  city;  that  at  the  time  the  note 
was  given  the  Atchison,  Topeka  &  Santa  Ffe 
Railroad  was  the  only  railroad  running  in 
or  out  of  said  city;  that  for  commercial 
purposes  It  would  tend  to  enhance  the  value 
of  property  In  the  city  to  get  new  lines  of 
railroads  constructed  Into  It;  that  at  the 
time  the  said  note  was  given  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company  was 
operating  a  line  of  railway  about  35  miles 
west  of  Guthrie,  and  that  said  railroad  had 
extensive  Hues  of  railway,  and  was  of  great 
l)eneflt  to  cities  Into  which  It  ran  Its  road; 
that  at  the  said  time  property  owners  in  the 
city  of  Guthrie  were  anxious  to  secure  other 
lines  of  railroads  In  addition  to  the  Santa 
F6  for  said  city,  and  were  willing  to  pay 
money  In  order  to  get  such  lines  into  the 
city;  that  a  short  time  prior  to  January  9, 
1900,  pulillc  notice  was  given  in  Guthrie  that 
there  would  be  a  mass  meeting  for  the  pur- 
pose of  hearing  a  proposition  submitted  by 
the  Rock  Island  Railroad  to  build  Its  line 
into  Guthrie ;  that  said  notice  was  circulat- 
ed by  Henry  Asp  and  J.  B.  Beadles,  and  oth- 
er persons,  who  acted  for  the  subsequently 
incorporated  plaintiff;  that  on  the  evening 
announced  for  the  meeting  the  defendant  and 
a  large  number  of  citizens  assembled,  and 
persons  there  present,  representing  tlie  Inter- 
est afterwards  incorporated  Into  the  plain- 
tiff, made  speeclies  concerning  the  purpose 
of  the  meeting  and  laying  before  the  people 
a  proposition  to  raise  mouey  to  Induce  the 


Rock  Island  Railroad  to  build  Into  Guthrie; 
that  It  was  stated  by  Henry  E.  Asp  and  sev- 
eral others,  afterwards  Incorporated  under 
the  name  of  the  Guthrie  &  Western  Railroad 
Company,  that  if  the  citizens  of  Guthrie 
would  donate  the  sum  of  $15,000  raised  by 
subscription,  the  Rock  Island  would  build 
and  operate  a  line  of  railway  from  King- 
fisher to  Guthrie;  that  tiie  advantages  of 
such  a  connection  to  the  city  of  Guthrie  were 
set  forth  in  those  speeches  for  the  purpose 
of  Inducing  those  present  and  otbae  citizens 
to  subscribe  for  said  bonus;  that  the  speak- 
ers claimed  to  have  Information  that  if  the 
subscription  was  raised,  the  Rock  Island 
would  build  from  Kingfisher  to  Guthrie; 
that  subscriptions  were  then  called  for,  and 
rarlons  i>ersons  subscribed,  and  that  the 
name  of  this  defendant  was  called,  and  he 
was  requested  to  subscribe  $500,  when  he 
said  that  be  would  subscribe  $500  If  one  3, 
M.  Brooks  would  do  the  same;  that  Broolcs 
refused,  but  that  several  people  at  the  meet- 
ing cried  out  that  Brooks  would  subscribe 
the  $300,  although  Brooks  continued  to  re- 
fuse ;  that  defendant  does  not  know  whether 
Brooks  subscribed  $500  or  not,  but  that  he 
made  his  subscription  on  the  condition  tiiat 
Brooks  did  so  subscribe,  and  that  he  had  the 
impression  that  Brooks  had  subscribed  the 
$500;  that  the  defendant  signed  the  note 
set  out  in  the  petition  in  haste,  and  did  not 
read  it  except  he  saw  It  was  for  the  sum  of 
$300,  and  defendant  supposed  that  the  note 
conformed  to  the  statement  which  had  been 
made  by  Mr.  Asp  and  others  at  the  meeting ; 
that  it  was  stated  at  the  meeting  that  the 
road  might  be  built  under  another  name,  but 
It  really  was  the  Rock  Island  road ;  that  at 
the  time  he  signed  said  note  he  believed  that 
his  snlMcrlptlon  was  for  the  purpose  of  in- 
ducing the  Rock  Island  road  to  build  Into 
Guthrie,  and  that  he  formed  this  opinion 
from  what  was  said  at  the  meeting,  and  that 
nothing  was  said  at  said  meeting  which 
would  intimate  that  the  Santa  F6  Railway 
had  anything  to  do  with  the  project  but  it 
was  stated  that  it  was  not  a  Santa  F6  proj- 
ect, but  a  Rock  Island  enterprise;  that  de- 
fendant had  no  Information  on  the  subject 
except  what  he  got  at  the  meeting ;  and  that 
he  believed  and  relied  on  these  representa- 
tions, and.  If  the  representations  had  not 
been  made,  he  would  not  have  signed  the 
note.  Defendant  further  alleges.  In  this  par- 
agraph of  his  answer,  that  the  Rock  Island 
road  has  never  built  into  Guthrie,  and  that 
in  fact  the  Guthrie  &  Western  Railway  la 
not  part  of  the  Rock  Island  system,  but  is  a 
branch  of  the  Santa  V6  road;  that  it  was 
well  known  to  the  persons  who  presented  the 
proposition  to  the  people  of  Guthrie  and  to 
the  defendant  to  raise  said  bonus  that  the 
Rock  Island  road  had  no  intention  of  build- 
ing into  Guthrie,  and  that  the  road  intended 
to  be  built  would  be  a  part  of  the  Santa  F6 
system,  and  not  of  the  Rock  Island  system; 
that  the   person   making    these   represcnta- 
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tions  waa  the  agent  of  ttte  plaintiff,  and 
made  the  proposition  for  and  on  b^alf  of 
the  plaintiff,  and  of  the  Santa  V6  Railway, 
and  misrepresented  the  facts  In  order  to  raise 
the  eubscriptions,  and  that  no  one  would 
hare  subscribed  said  bonus  If  it  had  been 
known  that  it  was  a  Santa  F6  scheme,  and, 
knowing  this,  the  agent  of  the  plaintiff  care- 
fully cultivated  the  Impression  that  it  was 
not  a  Santa  F6.  but  a  Rock  Island,  project; 
that  the  defendant  gave  the  note  In  suit 
solely  upon  such  representation;  and  that 
there  was  no  other  consideration,  save  the 
proposition  to  get  the  Rock  Island  Railroad 
Into  iGuthrle.  Defendant  further  alleges  that 
said  Brooks  never  subscribed  $500.  For  a 
third  defense,  defendant  substantially  al- 
leges that  the  plaintiff  and  Its  agent  fraud- 
ulently represented  that  the  proposed  bonus, 
to  which  the  defendant  subscribed,  was  for 
the  purpose  of  inducing  the  Rock  Island  Rail- 
way to  build  Into  Guthrie,  when  in  fact  the 
bonus  was  to  be  used  to  build  a  branch  for 
the  Santa  Fi,  and  that  the  defendant  ex- 
ecuted the  note  sued  upon,  believing  that  It 
was  to  Induce  the  Rock  Island  road  to  build 
into  Guthrie.  The  fourth  defense  alleges  a 
conspiracy  to  Induce  the  defendant  and  oth- 
ers to  subscribe  by  making  bogus  subscrip- 
tions. The  fifth  defense  was  that  subscrip- 
tions largely  In  excess  of  $15,000  were  ob- 
tained, but  there  was  no  evidence  offered  un- 
der this  defense.  The  sixth  defense  Is  that 
the  note  was  void,  because  under  the  char- 
ter the  road  would  'have  been  built  from 
Guthrie,  and  not  from  Seward. 

To  this  answer,  and  each  paragraph  there- 
of, except  the  general  denial,  the  plaintiff 
demurred  on  the  ground  that  the  facts  stat- 
ed did  not  constitute  a  defense.  This  de- 
murrer was  overruled,  to  which  exceptions 
were  saved.  Thereupon  the  plaintiff  replied 
b.v  a  general  denial,  and  the  case  was  tried 
on  these  Issues.  Verdict  was  returned  in 
favor  of  the  defendant  Motion  for  new  trial 
was  filed  and  overruled,  exceptions  saved, 
and  the  case  is  brought  here  for  review. 

Green.  Martin  &  Tibbetts  and  Devereux 
St  Hildreth,  for  plaintiff  in  error.  C!otteral 
&  Homor,  for  defendant  In  error. 

IRWIN,  J.  (after  stating  the  facts  as 
above).  In  this  case  the  plaintiff  In  error 
relies  upon  six  assignments  of  error.  We 
think  It  win  only  be  necessary  to  consider 
three:  First,  the  overruling  of  the  plaln- 
tilTs  demurrer  to  the  amended  answer;  sec- 
ond, error  in  admitting  testimony  for  the 
defendant  over  the  objection  of  the  plaintiff ; 
sixth,  that  the  court  erred  in  overruling 
plaintiff's  motion  for  a  new  trial.  It  will  be 
observed,  from  a  perusal  of  this  record, 
that  the  entire  subject-matter  of  the  defend- 
ant's defense  to  this  note  Is  based  upon 
statements  made  of  promises  at  a  meeting 
of  citizens  held  in  Guthrie,  prior  to  the  exe- 
cution of  this  note,  which  meeting  was  held 
91  P.— 71 


for  the  purpose  of  raising  a  bonus  to  secure 
a  line  of  railroad  from  Kingfisher,  on  the 
Rock  Island,  to  Guthrie.  There  is  nothing 
In  the  record,  so  far  as  the  proof  shows,  to 
Indicate  that  any  of  the  parties  making  these 
statements  at  said  meeting  were  acting  for, 
or  authorized  to  act  for,  or  pretended  to  be 
acting  for,  the  holder  of  this  note;  and, 
even  if  they  were,  such  statements  made  prior 
to,  or  contemporaneous  with,  the  execution 
of  this  note,  and,  being  statements  which 
were  in  direct  conflict  and  contradiction 
with  the  plain,  unequivocal  terms  of  the 
note,  would  not  be  sufflciemt  to  constitute  a 
defense  to  the  note  under  the  plain  provi- 
sions of  our  statute.  St.  Okl.  1893,  i  822, 
reads  as  follows:  "The  execution  of  a  con- 
tract In  writing,  whether  the  law  requires 
It  to  be  written  or  not,  supersedes  all  the 
oral  negotiations  or  stipulations  concern- 
ing Its  matter,  which  preceded  or  accom- 
panied the  execution  of  the  instrument" 
This  provision  of  the  statute  was  no  doubt 
designed  by  the  Legislature  to  preclude  the 
admission  of  oral  testimony  to  vary,  contra- 
dict or  change  the  terms  of  a  written  con- 
tract and  was  In  strict  accord  with  the 
q>liit  and  principles  of  the  common  law  on 
this  subject.  This  note,  by  Its  terms,  sets 
forth  In  clear,  distinct,  and  unmistakable 
language  all  the  terms,  qualifications,  and 
conditions  attached  thereto,  and  no  person 
of  ordinary  understanding  could  read  such 
a  note  and  have  any  doubt  as  to  its  inten- 
tion, purport,  and  meaning.  The  allegations 
of  liie  answer  amount  only  to  a  statement 
that  at  a  public  meeting  held,  not  in  the  name 
of  the  payee  of  this  note,  not  purporting  to 
be  held  by  the  authority  of  the  Guthrie  & 
Western  Railway  Ctompany,  but  held  by  the 
citizens  for  the  purpose  of  securing  a  public 
expression  from  the  resident  property  owners 
of  Guthrie  as  to  whether  It  was  advisable  to 
raise  the  bonus  necessary  to  secure  this  con- 
necting line  of  road  or  not  certain  represen- 
tations and  statements  amounting  to  prom- 
ises were  made  by  certain  persons  in  certain 
public  speeches,  and  in  our  judgment  amount 
only  to  expressions  of  opinion  as  to  the  bene- 
fits to  be  derived  from  securing  this  line  of 
road. 

An  examination  Into  the  evidence  will 
show  that  the  recollections  of  the  defend- 
ant In  error  as  to  what  took  place  in  that 
meeting,  the  expressions  that  were  used,  and 
the  promises  that  were  made  are  very  uncer- 
tain and  indeflnita  On  page  61  of  the  re<>- 
ord  the  following  appears  in  the  testimony 
of  the  defendant  In  error:  "Q.  Who  made 
that  statement?  A.  Judge  Green,  If  my  mem- 
ory serves  me  right  Q.  Geo.  S.  Green?  A. 
Geo.  S.  Green;  yes,  sir.  Q.  You  may  state 
what  he  said.  (Objected  to,  for  the  reason 
it  is  hearsay  and  Irrelevant,  which  objec- 
tion was  by  the  court  overruled.)  Q.  Go 
ahead  and  state  what  he  said.  A.  Well — 
Q.  Did  he  get  up  on  his  feet  and  talk?  A. 
He  did.     (i.  Go  ahead  and  state  wliat  he 
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said.  A.  He  said  this  meeting  was  for  the 
purpose  of  securing  a  bonus  of  $15,000  to 
secure  the  Rock  Island  Railroad  for  Guthrie. 
Q.  Is  that  all  he  said?  A.  Well,  I  couldn't 
tell  you.  It  has  been  quite  a  while — four  or 
five  years.  I  can't  remember  all  that  he 
said  In  regard  to  It.  He  made  quite  an  ad- 
dress there,  and  enthused  every  one  so  much 
as  to  say —  Q.  What  was  the  subject  of 
his  address?  (Objected  to,  as  not  binding  on 
the  plaintiff  company  and  tending  to  contra- 
dict the  terms  of  the  written  contract  made 
subsequent  to  It,  which  objection  was  by  the 
court  overruled,  to  which  the  plaintiff  ex- 
cepted.) A.  I  don't  remember  now.  Q.  Tou 
can't  undertake  to  say  every  word  he  said, 
but  I  want  you  to  undertake  to  outline  his 
address.  A.  Judge  Green's  address?  Q.  Yes, 
sir.  A.  Well,  I  don't  remember  all  of  It — 
but  very  little  of  It — It  has  been  so  long.  I 
don't  suppose  I  have  thought  of  It  since  that 
time,  only  just  that  meeting  nm  through  my 
mind,  and  who  got  up  there  and  spoke,  but 
I  can't  —  (Objected  to,  as  to  the  compe- 
tency of  the  witness,  which  objection  was  by 
the  court  overruled.)  A.  I  think  I  have  given 
you  about  all  I  remember  of  It,  about  him 
making  the  statement  that  It  would  be  the 
Rock  Island  road,  and  by  securing  this  $15,000 
they  would  run  the  Rock  Island  road  Into 
Guthrie,  and  by  that  means  secure  one  of  the 
great  trunk  lines  of  the  United  States.  I  re- 
member that  part  of  it — great  trunk  line." 
On  page  90,  In  Mr.  Rhodes'  testimony,  the  fol- 
lowing appears:  "Q.  Tou  have  stated,  after 
you  came  off  the  stand,  that  you  weren't  cer- 
tain about  one  proposition,  about  Lou  Bead- 
les, did  you?  Do  you  wish  to  make  any  other 
statement  In  regard  to  that?  (Objected  to, 
as  assuming  a  statement  not  In  evidence, 
which  objection  was  by  the  court  overrul- 
ed, to  which  the  plaintiff  excepted.)  Q.  Go 
ahead.  A.  Well,  now,  I  stated  I  thought  It 
was  Lou  Beadles  writing  the  notes,  but  since 
I  went  off  the  stand  it  kind  of  run  through 
my  mind  that  It  was  young  Geo.  Green.  Q. 
You  wouldn't  be  certain  about  either  one? 
A.  No;  I  wouldn't  It  is  five  years,  and  I 
ain't  got  a  very  good  memory  anyway." 

Now,  In  our  judgment,  these  statements 
and  this  kind  of  evidence  is  not  sufficient 
to  warrant  the  court  in  receiving  It  for  the 
purpose  of  Ingrafting  a  new  condition  into 
a  written  contract  We  think,  under  the 
authorities  and  under  the  plain  letter  of  this 
statute,  parol  evidence  was  not  admissible 
to  add  a  condition  to  this  note,  especially 
when  the  note  Itself  on  Its  face  distinctly 
Informs  the  defendant  that  he  was  to  pay 
the  $500  upon  the  comi)lction  of  the  rail- 
roads nipntioiied  in  the  note.  A  contract 
of  this  kind  is  legal  and  enforcea1)le,  as  de- 
cided by  our  Supreme  Court  in  the  case  of 
Piper  V.  Choctaw  Nortliern  Townsite  &  Im- 
provement Company,  reported  in  IC  Okl.  436, 
S5  Pac.  005.  It  will  be  ascertained  from  an 
examination  of  the  evidence  that  the  recol- 
lection of  the  defendant  In  error  as  to  what 


took  place  at  that  meeting  Is  somewhat  in- 
distinct, from  the  fact  that  he  says  his  un- 
derstanding was  he  was  not  to  sign  this  note 
unless  one  J.  M.  Brooks  should  have  first 
subscribed  $500,  that  at  that  meeting  Brooks 
distinctly  refused  to  subscribe,  and  that  he 
did  not  know  afterwards  whether  Brooks 
subscribed  or  not.  This  seems  to  us  like  a 
very  singular  statement,  that  a  man  would 
base  his  promise  to  subscribe  upon  the  prom- 
ise of  another,  and  that  he  was  not  to  sign 
the  note  or  pay  the  bonus  except  In  the 
event  that  the  other  party  paid  a  similar 
amount,  and  that  be  then  should  sign  a  note 
which  contained  the  plain,  unequivocal  con- 
ditions of  this  note,  without  first  ascertain- 
ing whether  the  other  had  compiled  on  bis 
part  or  not  Furthermore,  it  seems  to  ns 
that  these  representations.  If  any  were  made 
at  that  meeting,  were  representations  as  to 
mere  matters  of  opinion,  and  as  to  some- 
thing that  was  to  transpire  In  the  future. 
The  representations  do  not  refer  to  past  or 
existing  facts,  but  relate  wholly  to  what  may 
transpire  In  the  future.  The  most  that  can 
be  contended  for  the  defendant  Is  an  expres- 
sion of  opinion  as  to  what  may  transpire  In 
the  future.  While  the  note  In  question.  It 
Is  true.  Is  based  upon  conditions,  yet,  as 
shown  by  the  allegations  of  the  plaintiff  and 
the  proof  in  the  case,  all  of  those  conditions 
which  were  contained  in  the  note  had  been 
complied  with  In  both  letter  and  spirit  at  the 
time  of  the  commencing  of  this  suit.  We 
take  it  that  the  rule  is  elementary  that,  to 
constitute  a  representation  which  amounts 
to  a  fraud,  as  the  term  "fraud"  Is  under- 
stood in  the  law,  there  must  be  a  statement 
or  representation  as  to  a  fact  and  must  be 
as  to  a  fact  existing  In  the  present  or  the 
past  Now,  according  to  the  claim  of  the  de- 
fendant It  was  alleged  In  that  meeting  that 
a  certain  railroad  corporation  would  build 
and  operate  this  road.  There  is  nothing  to 
show  that  any  person  at  that  meeting  pos- 
sessed any  superior  knowledge  concerning 
this  matter,  or  that  the  representations  were 
made  upon  any  authority  of  the  Guthrie  & 
Western  Railway  Company,  to  whom  this 
written  obligation  was  made  payable.  The 
most  that  can  be  claimed  Is  that  it  was  an 
expression  of  opinion  as  to  what  would  take 
place  in  tlie  future,  and  we  think  the  an- 
swer is  wanting  In  all  the  essential  elements 
which  constitute  a  fraud.  It  Is  elementary 
that  the  representations  made  must  relate 
to  a  present  or  past  state  of  facts,  and  that 
relief  as  for  deceit  cannot  be  obtained  for 
the  nonperformance  of  a  promise  or  other 
statements  looking  to  the  future.  In  sup- 
port of  this  doctrine,  see  BIgclow  on  Frauds, 
11.  12;  Maltby  v.  Austin.  05  Wis.  .'527,  27  X. 
W.  102;  Prince  v.  Overhoiser,  75  Wis.  646,  44 
N.  W.  775. 

The  rule  has  been  rei)eatedly  held  that  the 
defendant  cannot  be  relieved  on  the  ground 
of  fraud  unless  an  action  can  be  maintained 
for  deceit,  and  It  has  been  held  in  respect  to 
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representations  relating  to  a  future  fact  as  a 
mere  expression  of  oxiiulon  that  such  repre- 
sentation Is  not  fraudulent  or  actionable  if 
it  relates  to  a  future  event,  and  is  of  the 
opinion  that  a  railroad  will  be  built  and  op- 
erated  by  a  certain  well-known  railroad  cor- 
poration. The  rule  is  laid  down  in  Gordon 
V.  Butler,  105  U.  S.  553,  20  L.  Ed.  1106,  by 
Mr.  Justice  Field,  that  an  expression  of  opin- 
ion, however  fallacious,  in  regard  to  proper- 
ty, the  value  of  which  depended  upon  con- 
tingencies, is  not  sufiiclent  to  predicate 
fraud  upon.  In  the  case  of  Warner  v.  Ben- 
jamin. 89  Wis.  200,  62  N.  W.  179.  represen- 
tations made  by  a  vendor  of  mining  stock 
that  the  vendee  could  not  lose  upon  bis  in- 
vestment and  that  the  mines  would  pay  a 
dividend  in  the  near  future,  being  a  mere 
expression  of  opinion,  or  a  promise  of  a  fu- 
ture condition  of  things,  will  not  form  a 
ground  of  recovery  by  the  vendee  on  the 
ground  of  false  representations.  In  the 
case  of  Sheldon  v.  Davidson,  85  Wis.  138,  5o 
N.  W.  161,  it  was  held  that  a  representation 
by  a  defendant  that  the  plaiutifC  could  have 
possession  of  a  certain  building  on  property 
leased  to  plaintiff  on  a  certain  date,  several 
months  after  the  making  of  such  representa- 
tion, is  not  actionable,  though  such  event 
did  not  occur,  in  that  It  relates  to  a  future, 
and  not  to  a  past  or  present,  event  In  the 
case  at  bar  the  defendant  seeks  to  avoid  the 
payment  of  this  note  by  setting  up  certain 
facts  or  representations  with  reference  to 
what  would  take  place  in  the  future,  and 
upon  these  alleged  frauds,  which  he  says 
were  practiced  upon  him,  he  seeks  to  avoid 
the  x>ayment  of  the  note  which  he  acknowl- 
edged he  signed.  It  Is  well  settled  in  principle, 
as  well  as  by  authority,  that  no  statement 
as  to  what  would  he  done  or  was  intended 
to  be  done  in  the  future  constitutes  a  fraud. 
It  was  so  expressly  held  In  the  case  of  Mil- 
waukee Brick  &  Cement  Company  v.  Schok- 
necht,  108  Wis.  457,  84  N.  W.  838.  The  Wis- 
consin Supreme  Court  said:  "But  no  state- 
ment as  to  what  would  be  done  or  intended 
to  be  done  In  the  future  constitutes  a  fraud. 
To  be  such  It  must  relate  to  a  present  or 
past  state  of  facts."  See,  also,  Patterson  v. 
Wright,  04  Wis.  289,  25  N.  W.  10;  Field  v. 
Siegel,  90  Wis.  009.  75  N.  W.  397,  47  L.  R. 
A.  433.  In  McAlister  v.  Indianapolis  &  C. 
R.  Co.,  15  Ind.  11,  It  was  held:  "A  citizen  of 
a  certain  town  made  unconditional  subscrip- 
tion to  the  stock  of  a  railroad  company ;  the 
company  promising  that  the  branch  of  the 
road  should  be  made  to  the  town  In  which 
the  subscriber  resided.  Held,  that  such  sub- 
scriber could  not  recover  the  money  paid 
on  the  ground  of  fraud  in  failing  to  build  the 
road  to  the  town;  the  promise  being  no 
more  than  the  expression  of  an  existing  in- 
tent to  make  such  branch." 

It  seems  to  us  there  Is  another  essential 
element  lacking  in  this  answer,  and  that  is, 
there  is  no  allegation  as  to  any  damages  hav- 
ing been  sustained.   According  to  the  allega- 


tions of  this  answer  the  railroad  was  to 
have  been  built  and  operated  in  a  certain 
way.  Now,  if  It  Is  conceded,  for  the  purpose 
of  argument,  that  this  is  true,  it  does  not 
appear  wherein  or  in  what  manner  the  de- 
fendant has  been  damaged.  It  Is  conceded 
that  this  line  of  railroad,  connecting  the  two 
great  trunk  lines  in  the  territory,  has  been 
built  But  it  is  claimed  that,  because  it  is 
not  operated  by  a  certain  company,  or  as 
originally  built  by  a  certain  company,  or  in 
a  certain  way  to  suit  the  ideas  and  notions 
of  the  defendant  that  in  that  way  be  has 
been  injured,  and  relieved  of  his  obligation. 
In  the  case  of  Parker  v.  Jewett,  52  Minn. 
514,  55  N.  W.  56, It  was  held:  "An  answer 
setting  up  fraud  or  deceit  as  defense  to  a 
promlssoiT  note  should  show  damage  and 
the  extent  thereof.  The  action  is  upon  a 
promissory  note.  The  answer  sets  up  as  a 
defense  that  the  note  was  given  for  mining 
stock,  and  that  the  defendant  purchased  the 
same,  relying  upon  certain  representations, 
which  he  alleges  were  false  and  fraudulent 
•  •  •  The  answer  winds  up  by  stating 
generally  that  the  defendant  bad  derived  no 
benefit  in  any  way,  and  had  received  no  con- 
sideration whatever  for  the  note."  The 
court  observed:  "It  does  not  appear  that  the 
mine  in  question  has  not  some  value,  or  that 
the  stock  is  worthless,  or  of  how  much  less 
value  it  was  than  the  amount  paid  for  it; 
In  other  words,  it  does  not  show  what  or 
how  much,  damage  defendant  had  suffered. 
When  the  basis  of  the  defense  to  a  promis- 
sory note  given  upon  the  purchase  of  prop- 
erty— as,  in  this  case,  stock — Is  fraud  and 
deceit,  through  which  the  defendant  was  in- 
duced to  purchase  that  which  proves  to  be 
of  no  value,  or  of  less  value  than  contracted 
to  be  paid  therefor,  it  is  obvious  that  the 
facts  should  be  pleaded,  whether  the  defense 
attempted  to  be  made  is  complete  or  par- 
tial." In  the  case  of  Godding  v.  Colorado 
Springs  Live  Stock  Company,  4  Colo.  App. 
14,  34  Pac.  944,  it  was  held  that  mere  ex- 
pressions of  opinion  are  not  false  representa- 
tions. A  misstatement,  to  be  actionable, 
must  relate  to  existing  facts  peculiarly  with- 
in the  knowledge  of  the  party,  and  they  there 
cite  Stiuison  v.  Helps,  9  Colo.  33,  10  Pac. 
209;  Adams  v.  Schlffer.  11  Colo.  29,  17  Pac. 
21,  7  Am.  St  Kep.  202;  Cooley  on  Torts, 
474-486.  The  rule  was  stated  by  Chancellor 
Kent,  in  his  Commentaries,  vol.  2,  *485: 
"The  common  law  affords  to  every  one  rea- 
sonable protection  against  fraud  in  dealing; 
but  It  does  not  go  to  the  romantic  length 
of  giving  Indemnity  against  the  consequences 
of  indolence  and  folly,  or  an  Indifference  to 
the  ordinary  and  accessible  means  of  infor- 
mation." 

In  this  case  the  note  Is  couched  In  clear, 
distinct,  and  unmistakable  language.  It  is 
explicit  as  to  all  its  terms  and  conditions. 
There  is  no  evidence  that  the  party  signing 
the  same  was  incapable  of  reading,  or  that 
any  artifice  or  deceit  was  practiced  upon 
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him  to  prevent  tls  reading  It  The  only 
excuse  for  not  reading  It  and  understanding 
Its  terms  Is  that  he  signed  It  hastily,  presum- 
ing it  contained  all  the  conditions  Indicated 
by  the  representations  made  at  the  public 
meeting  mentioned  In  his  evidence.  We  take 
It  the  rule  Is  well  established  that  in  the  ab- 
sence of  any  evidence  of  Incapacity  to  read, 
or  any  trick  or  artifice  resorted  to  to  prevent 
his  reading  it,  a  party  signing  a  written  In- 
strument that  is  plain  and  unequivocal  in  its 
terms  Is  bound  by  its  express  terms  and 
conditions  therein  contained,  and  that  he 
cannot  set  up  his  own  carelessness  and  his 
own  indolence  as  a  defense,  and,  because  he 
failed  to  make  use  of  the  faculties  possess- 
ed by  him  for  determining  Its  conditions,  be 
beard  to  say  that  its  terms  or  conditions 
should  be  other  or  different  from  what  they 
are.  In  Mullen  v.  Beach  Grove  Park,  64 
Ind.  202,  the  Indiana  Supreme  Court  say: 
"An  answer  admitting  the  execution  of  the 
subscription  sued  upon,  but  alleging  that  the 
person  procuring  his  signature  had  misrep- 
resented the  contents  of  the  subscription  and 
the  extent  of  liability  the  defendant  would 
incur  by  signing  it,  is  insufficient"  And 
we  think  this  is  peculiarly  true  where  the 
evidence  fails  to  show  that  the  party  is  In- 
capable of  reading  It  and  where  it  does 
show  that  he  bad  full  and  ample  opportu- 
nities to  investigate  and  determine  its  con- 
ditions, if  he  had  so  desired.  In  Fox  v.  Al- 
lenvllle  Co.,  46  Ind.  31,  it  is  said:  "State- 
ments by  one  procuring  subscriptions  for  a 
creamery  that  the  profits  would  be  large  are 
mere  matters  of  opinion,  and,  even  if  false, 
do  not  constitute  a  defense  to  an  action  for 
the  subscription."  In  Davis  v.  Campbell,  98 
Iowa,  524,  61  N.  W.  1053,  the  Iowa  Supreme 
Court  say:  "A  statement,  by  persons  taking 
a  subscription  to  a  railroad,  that  the  road 
would  be  completed  to  a  certain  point  by  a 
certain  day,  are  mere  expressions  of  opin- 
ion, which,  although  not  fulfilled,  will  not 
defeat  a  recovery  on  the  subscription."  In 
Sawyer  v.  Pickett,  19  Wall.  146,  22  Xj.  Ed. 
105,  the  Supreme  Court  of  the  United 
States  say:  "A  representation  as  to  the 
prospects  of  the  railroad,  and  its  probable 
effect  on  the  value  of  property  through  or 
past  which  it  runs,  are  matters  of  opinion, 
and  will  not  constitute  such  fraud  as  will 
defeat  a  subscription  to  the  stock  of  the 
road." 

Nor  do  we  think  it  can  be  contended  that 
the  evidence  of  these  statements  made  at 
this  public  meeting  by  the  various  parties 
making  the  speeches  there  Is  admissible  as 
statements  made  by  the  agents  of  the  com- 
pany, or  that  the  railroad  company  to  whom 
this  note  Is  payable  can  be  bound  by  their 
declarations,  because  an  examination  of  the 
testimony  of  the  defendant  In  error,  on  pages 
90  and  91,  will  show  that  he  Is  uncertain 
as  to  Just  who  drew  these  notes,  and  la  fact 
his  final  conclusion  is  that  they  were  drawn 
by  young  Geo.  Green,  and  there  is  nothing 
in  the  record  or  evidence  to  show  that  young 


Geo.  Green  made  any  statement  of  any  kind 
or  character  as  to  who  wonld  build  this 
road,  or  any  of  the  representations  whlcb 
the  defendant  now  claims  he  relies  on  as  a 
defense.  There  Is  not  the  slightest  evidence 
in  the  record  to  show  that  this  meeting 
was  ever  called  at  the  Instance  of  the  rail- 
road company;  but  there  is  evidence,  and  all 
the  evidence  Is,  to  show  that  this  meeting 
was  called  by  the  citizens  themselves  to  se- 
cure a  benefit  to  the  town,  and  we  are  at  a 
loss  to  see  under  what  principle  of  law  a 
written  contract,  plain  upon  Its  face,  clear 
and  unmistakable  In  Its  terms,  and  which 
clearly  discloses  all  Its  conditions,  can  be 
changed,  varied,  or  set  aside  by  proof  of 
statements  made  by  parties  which  the  evi- 
dence fails  to  show  had  any  authority  to 
bind  the  payee  of  the  note,  and  when  such 
statements  were  made,  according  to  the  evi- 
dence, prior  to  the  signing  of  such  note. 

Now,  under  this  condition  of  the  record, 
we  think  It  was  plainly  the  duty  of  the  coiu< 
to  have  sustained  the  demurrer  of  the  plain- 
tiff In  error.  It  is  true  that  the  answer 
in  this  case  contains  a  general  denial,  but 
this  general  denial  does  not  constitute  a  de- 
fense to  this  action  for  two  reasons,  at  least: 
First  This  Is  an  action  upon  a  promissory 
note,  purported  to  be  signed  by  the  defend- 
ant In  the  court  below.  The  general  denial 
is  unverified.  This,  under  our  statute,  does 
not  place  or  put  tn  question  the  signature 
to  the  note.  The  note  was  competent  evi- 
dence, without  further  proof,  under  such 
a  pleading.  Second.  While  the  general  de- 
nial, If  sworn  to,  would  have  put  the  ex- 
ecution of  this  note  In  issue,  yet  the  second 
cause  of  action  alleged  is  inconsistent  with 
a  general  denial.  In  so  far  as  it  admits  the 
execution  of  the  note,  for  the  second  cause 
of  action  expressly  admits  the  execution  of 
the  note,  and  In  our  Judgment  the  allegations 
of  the  answer  are  not  sufficient  to  constitute 
a  defense  in  this  case,  and  for  tills  reason  the 
court  should  have  sustained  the  demurrer 
filed  by  the  plaintiff  In  error  In  the  court  be- 
low. But  having  failed  to  sustain  this  de- 
murrer, and  having  submitted  the  question 
to  a  Jury,  and  the  Jiuy  having  found  In 
favor  of  the  defendant,  under  the  record  and 
evidence  In  this  case  we  think  It  was  clear- 
ly the  duty  of  the  court  to  have  set  aside 
the  verdict  and  granted  a  new  trial.  But  as 
all  the  defense  Is  clearly  set  up  in  the  an- 
swer and  evidence,  we  think  there  Is  no  ne- 
cessity for  a  rehearing  of  the  case,  and  under 
the  law  as  we  understand  It  the  plaintiff  In 
this  case  should  have  Judgment  for  the  face 
of  the  note  and  interest,  and  the  attorney's 
fees  therein  mentioned. 

For  these  reasons,  the  case  Is  reversed, 
at  the  costs  of  the  defendant  in  error,  with 
Instructions  to  the  district  court  to  enter 
Judgment  for  the  plaintiff  In  accordance 
with  this  opinion.  All  the  Justices  concur- 
ring, except  BURFORD,  C.  J.,  who,  having 
tried  the  cause  below,  took  no  part  In  this 
decision. 
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BOSTICK,  Co.  Atty.,  r.  BOARD  OF  COM'RS 
OF  NOBLE  COUNTY. 

(Sapreme  Court  of  Oklahoma.    Sept  4,  1907. 
Rehearing  Denied  Oct.  12,  1907.) 

1.  Taxation— Certificates  o»  Eebob— Pow- 
ers OF  County  Comuissionebs. 

By  section  1,  art.  1,  c.  31,  u.  341,  of  the 
Session  Laws  of  1905,  boards  of  county  com- 
missionei'B  of  the  various  counties  of  Oklahoma 
are  authorized  to  issue  certilicates  of  error  to 
taxpayers  upon  a  proper  showing  in  three  classes 
of  cases:  First,  whore  the  same  property  has 
been  assessed  more  than  once  for  taxes  of  the 
■ame  year;  second,  where  the  property  has  been 
assessed  in  the  county  for  the  year  to  which  the 
same  was  not  subject ;  third,  where  the  property 
has  been  destroyed  by  flood  or  tornado  to  the 
extent  of  at  least  ."iO  per  cent,  of  its  cash  value. 
In  no  other  case  or  class  of  cases  is  there  any 
provision  for  issuing  certificates  of  error  for 
taxes  on  property  erroneously  assessed. 

2.  Same— Acts  op  Board  of  Equalization. 

Where  an  assessment  of  property  is  made, 
and  the  board  of  equalization  of  the  city  within 
which  such  property  is  located  raises  the  valua- 
tion of  such  property  for  the  purpose  of  taxa- 
tion, the  board  of  county  commissioners  have  no 
authority  unrlcr  the  law  to  issue  to  the  owner  of 
such  property  a  certificate  of  error  npon  the 
theory  or  because  of  the  fact  that  the,  action  of 
the  board  of  equalization  was  unwarranted  and 
without  authority  of  law. 

8.  Same— Review  bt  District  Court. 

Upon  an  appeal  from  the  board  of  county 
commissioners,  the  district  court  takes  appellate 
jurisdiction  only,  which  is  the  jurisdiction  that 
the  inferior  tribunal  had,  and  none  other ;  and 
in  such  case,  the  district  court  cannot  convert 
inch  action  Into  an  action  of  equity,  and  as- 
sume a  jurisdiction  of  equity  that  the  inferior 
tribunal  did  not  have. 
(Syllabus  by    the   Court.) 

Error  from  District  Court,  Noble  County; 
before  Justice  Bayard  T.  Halner. 

Appeal  by  Charles  R.  Bostick,  county  at- 
torney of  Noble  county,  from  a  decision  of 
tbe  county  commissioners  of  Noble  county  in 
relation  to  the  taxation  of  property  of  the 
Perry  MiN  Company.  Judgment  for  the 
county  commissioners,  and  the  county  attor- 
ney brings  error.    Reversed. 

Charles  R.  Bostick,  in  pro.  per.  S.  H. 
Harris  and  L.  L.  Cowley,  for  defendant  In 
error. 


PANCOAST,  J.  On  the  3d  day  of  Janu- 
ary, lOOC,  the  Perry  Mill  Company  filed  a 
petition  before  the  board  of  county  commis- 
sioners of  Noble  county,  asking  for  a  certifi- 
cate of  error  In  the  amoimt  of  |1,594.U2  on 
the  ground  that  the  tax  levy  for  the  year 
1905  was  erroneous  and  excessive,  by  rea- 
son of  a  mistake  made  by  the  board  of 
equalization  of  the  city  of  Perry.  The  i)etl- 
tlon  is  as  follows: 

"Application  of  the  Perry  Mill  Company 
for  Certificate  of  Error. 
"Comes  now  the  Perry  Milling  Company, 
by  D.  R.  McIClnstry,  and  complains  to  the 
honorable  board  of  county  commissioners 
that  the  taxes  assessed  against  him  for  the 
year  1905  are  erroneous  and  excessive;  that 


the  original  assessment  made  by  the  assessor 
was  raised  beyond  all  reason  by  the  city. 
board  of  equalization,  without  authority  of 
law  and  by  reason  of  a  mistake  made  by 
the  city  board,  as  evidenced  by  Exhibit  A, 
hereto  attached  and  made  a  part  hereof. 
Tour  complainant  therefore  prays  that  a  cer- 
tificate of  error  In  the  sum  of  $1,594.62  be 
Issued  to  said  Ferry  Milling  Company  by 
said  board  of  county  commissioners: 

Amount  charged  on  tax  rolls: 

Real    estate,     value    $16,718.00, 

taxes $1,504  62 

Personal,  value  $11,000.00,  taxes       990  OO 


$2,494  82 
Amount    as    per    schedule    and    Ex- 
hibit A: 
Real   estate  and  personal,  $10,- 
000.00    900  00 


Taxes  erroneously  charged. . .  $1,594  62 
"[Signed]    Perry  Mill  Company, 

"Per  D.  McKinstry. 

"Subscribed  and  sworn  to  before  me  this 
2d  day  of  January,  1906.  O.  L.  Rltter,  No- 
tary Pubttc.  [Seal.]  My  commission  ex- 
pires May  25,  1908. 

"H.  li.  Boyee,  being  duly  sworn,  deposes 
and  says  that  he  has  read  tiie  foregoing  pe- 
tition, and  upon  his  oath  states  that  the  mat- 
ters and  things  therein  alleged  are  true  as 
be  verily  believes. 

"[Signed]       H.  L.  Boyes. 

"SubBcrlbcd  and  sworn  to  before  me  this 
2d  day  of  January,  1906.  Jas.  M.  Taylor,  No- 
tary Public.  My  commission  expires  Sept. 
26,  1909. 

"Filed  Jan.  3,  1906.  Joseph  E.  Dolezal, 
County  Clerk. 

"Exhibit  A. 
"Perry,  Okla.,  Dec.  7,  1905. 
"To  the  Honorable  Board  of  County  Com- 
missioners— Gentlemen:       Upon      reflection, 
and  reviewing  the  matter,  we  feel  that  the 
assessment    made    against    the    Perry    Mill 
Company  last  spring  was  a  mistake,  and  by 
making  comparison  with  other  institutions 
of  this  city,  we  feel  that  an  assessment  on 
rea>  estate  and  personal  property  for  $10,- 
000.00  is  fair  and  Just,  and  ask  that  you 
please  give  this  matter   your  consideration 
and  make  the  correction  above  stated. 
"Very  respectfully. 

"C.  S.  Minor,    Assessor. 
"F.  M.  Busch,    Clerk. 
"A.  E.  Smyser,   Mayor. 
"To  Whom  It  may  Concern:    This  Is  to 
certify  that  to  the  best  of  my  knowledge  and 
belief  our  elevator,  situated  In  the  city  of 
Perry,  Oklahoma,  did  not  contain  to  exceed 
ten  thousand  bushels  of  wheat  on  the  1st  of 
March,  1905. 

"[Signed]     D.    McKinstry. 
"Subscribed  and  sworn  to  before  me,  a 
notary   public,   this   7th   day  of   December, 
1905.    C.  L.  Ritter,  Notary  Public.     [Seal.] 
My  commission  expires  May  25th,  1909." 
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Said  petition  was  acted  upon  by  the  board 
of  county  commissioners  and  a  certificate  of 
error  was  issued  as  prayed  for.  On  the  20th 
day  of  January,  1906,  a  petition  was  pre- 
sented to  Charles  R.  Bostick,  county  attor- 
ney of  Noble  county,  by  more  than  seven 
resident  taxpayers  of  Noble  county,  asking 
that  he,  as  county  attorney,  appeal  to  the 
district  court  from  the  aforesaid  decision  of 
said  board  of  county  commissioners,  and  on 
the  22d  day  of  January,  1906,  said  county  at- 
torney filed  his  notice  of  appeal  with  the 
county  clerk  and  duly  perfected  the  same.  On 
the  24th  day  of  February,  1906,  said  cause 
was  heard  by  the  district  court  upon  the  mer- 
its. Some  evidence  was  introduced  by  the  re- 
spective parties— the  plaintiff  contending  that 
the  board  of  equalization  had  increased  the 
valuation  as  returned  by  the  assessor,  and 
that  such  assessment  was  excessive  as  return- 
ed by  the  board  of  equalization,  and,  further, 
that  no  evidence  had  been  beard  by  the 
board  of  equalization,  but  that  the  increase 
of  valuation  had  been  made  upon  informa- 
tion coming  from  other  sources.  No  evidence 
was  offered  on  behalf  of  the  Perry  Mill  Com- 
pany tending  to  show  that  the  same  proper- 
ty had  been  assessed  more  than  once,  or  had 
been  assessed  In  the  county  for  the  taxes  of 
a  year  to  which  the  same  was  not  subject, 
or  that  the  property  had  been  damaged  by 
flood  or  tornado.  At  the  close  of  the  evi- 
dence of  the  plaintiff  the  county  attorney 
demurred  to  the  same,  which  demurrer  was 
overruled.  The  county  attorney  then  at- 
tempted to  show  that  the  same  proposition 
had  been  before  the  board  of  county  commis- 
sioners prior  to  the  time  of  this  action,  and 
the  relief  prayed  for  had  been  refused.  This 
evidence  was  excltided  by  the  court,  and  the 
court  rendered  judgment  approving  and  af- 
firming the  action  of  the  board  of  county 
commissioners.  The  appeal  was  taken  from 
this  order.  Motion  for  new  trial  was  filed 
and  overruled. 

It  is  contended  by  the  plaintiff  in  error 
that  under  the  statutes  of  Oklahoma  a  board 
of  county  commissioners  has  no  jurisdiction 
or  power  to  correct  an  alleged  erroneona 
assessment  upon  any  other  ground  than  be- 
cause the  same  "has  been  assessed  more  than 
once  for  the  taxes  of  the  same  year  or  has 
been  assessed  In  the  county  for  the  taxes 
of  a  year  to  which  the  same  was  not  subject, 
or  where  the  property  of  the  complainant 
has  been  destroyed  by  fiood  or  tornado; 
second,  the  jurisdiction  of  the  district  court, 
when  proceeding  upon  an  appeal  from  an  in- 
ferior tribunal,  does  not  extend  beyond  the 
jurisdiction  of  that  tribunal  from  which  the 
appeal  arose."  The  statute  referred  to  by 
the  plaintiff  in  error  is  section  ,^972,  Wil- 
son's Rev.  &  Ann.  St  1003,  which  is  as  fol- 
lows: "The  boards  of  county  commissioners 
of  the  various  counties  of  the  territory  of 
Oklahoma  are  hereby  empowered  to  cor- 
rect, either  upon  the  assessment  roils  or  up- 
on the  tax  rolls  of  the  county,  any  double  or 


erroneous  assessment  of  property  for  tax- 
ation for  any  particular  year,  in  the  man- 
ner provided  In  the  next  section,  and  not 
otherwise:  Provided,  that  this  act  shall  in 
no  wise  be  construed  as  a  grant  of  power 
to  boards  of  county  commissioners  to  equal- 
ize valuations  of  property  for  taxation,  as 
between  individuals."  Section  1,  art  1,  c. 
31,  p.  341,  Sess.  Laws  1905,  amending  sec- 
tion 5973,  Wilson's  Rev.  &  Ann.  St.  1903, 
provides  as  follows:  "That  section  5973  of 
Wilson's  Revised  and  Annotated  Statutes  of 
Oklahoma  be,  and  the  same  is  hereby 
amended  to  read  as  follows:  'Section  61. 
Whenever,  at  either  of  the  regular  meetings 
of  the  said  boards  In  January,  April,  July 
and  October,  upon  complaint  of  the  person 
or  persons  beneficially  interested,  their  agent 
or  attorney,  it  shall  be  made  to  appear,  by 
the  testimony  of  the  claimant  and  at  least 
one  reputable  witness,  borne  out  by  the  rec- 
ords of  the  county,  that  the  same  property, 
whether  real  or  personal,  has  been  assessed 
more  than  once  for  the  taxes  of  the  same 
year,  or  the  property,  whether  real  or  per- 
sonal, has  been  assessed  in  the  county  for 
the  taxes  of  a  year  to  which  the  same  was 
not  subject;  or  where  the  property  of  the 
complainant,  whether  real  or  personal,  has 
been  destroyed  by  fiood,  or  tornado  to  the  ex- 
tent of  at  least  fifty  per  cent,  of  Its  cash 
value,  which  said  damage  or  decrease  in  val- 
ue shall  be  established  by  the  testimony  of 
at  least  five  reputable  witnesses  who  shall 
be  freeholders  and  residents  of  the  county 
in  which  complainant  resides,  the  said  board 
Is  hereby  empowered  to  issue  to  complain- 
ant a  certificate  of  error,  showing  that  the 
complaint  has  been  investigated  by  the  said 
board;  that  the  said  board  has  been  satis- 
fied of  the  truth  of  the  allegations  of  the 
said  complaint,  and  direct  the  same  to  the 
county  treasurer  of  their  said  county  di- 
recting the  said  county  treasurer  to  accept 
the  said  certificate  as  a  payment  of  cash  to 
the  amount  found  by  the  said  board  to  have 
been  unjustly  assessed,  or  entitled  to  be  re- 
funded, which  said  amount  shall  be  named 
In  the  said  certificate,  and  shall  by  the  treas- 
urer be  credited  on  his  tax  roll  against  the 
tax  so  found  to  be  erroneous  or  to  be  re- 
funded ;  and  the  treasurer  shall  retain  the 
said  certificate,  and  shall  be  credited  with 
the  same,  as  cash.  In  his  settlement  as  such 
treasurer.' "  These  sections  are  the  only 
provisions  of  the  statutes  of  Oklahoma  grant- 
ing the  power  to  a  board  of  county  commis- 
sioners to  correct  any  kind  of  an  individual 
tax  levy  and  issue  certificate  of  error  there- 
for. The  first  empowers  the  board  to  correct 
an  erroneous  assessment,  and  the  second  pro- 
vides the  character  of  erroneous  assessment 
that  may  be  corrected,  and  the  manner  in 
which  the  same  shall  be  corrected,  and  for 
the  issuing  of  the  certificate  of  error.  The 
character  of  assessments  that  may  be  cor- 
rected are:  First,  a  double  assessment;  sec- 
ond, when  the  property  has  been 
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more  than  once  for  the  taxes  of  the  same 
year;  third,  when  the  property  has  been  as- 
sessed for  the  taxes  of  a  year  to  which  the 
same  Is  not  subject  to  assessment;  and, 
fourth,  when  the  property  has  been  damaged 
by  flood  or  tornado  to  the  amount  of  50  per 
cent,  of  Its  value. 

It  is  contended  by  the  defendant  in  error 
that  the  substance  of  the  petition  was  to 
suggest  to  the  board  of  commissioners  that 
a  legal  assessment  on  the  property  of  the 
Perry  Mill  Ck>mpany  had  been  made  and  re- 
turned, and  that  the  subsequent  act  of  the 
board  of  equalization  was  entirely  without 
authority  of  law  and  not  done  under  any 
pretense  of  comparing  valuation  or  adjust- 
ing assessments  between  taxpayers;  that, 
therefore,  the  board  of  county  commission- 
ers had  a  right  to  adjust  the  matter.  It 
will  be  noticed  by  an  examination  of  the  rec- 
ord that  In  the  original  assessment  the  valu- 
ation of  the  real  estate  was  $6,S25;  that  the 
valuation  of  the  personal  property  was  $3,< 
000 — making  a  total  of  $9,823.  By  the  ac- 
tion of  the  board  of  equalization  lot  10  was 
raised  from  |2,000  to  $5,000,  lot  11  from 
$2,000  to  $5,000,  lot  12  from  $1,500  to  $3,000, 
and  lot  13  from  $1,000  to  $2,000,  and  the  per- 
sona! assessment  was  raised  from  $3,000  to 
$10,000,  maldng  a  total  raise  of  $15,500.  By 
the  iwtitlon  it  was  conceded  that,  notwith- 
standing the  original  assessment  was  $9,825, 
yet  a  fair  valuation  would  be  $10,000,  and 
that  the  commissioners'  action  was  upon  a 
basis  of  $10,000,  so  that  It  cannot  be  con- 
tended that  this  action  before  the  board  of 
county  commissioners  was  intended  to  cor- 
rect the  action  of  the  board  of  equalization 
by  placing  the  assessment  where  It  originally 
stood;  that  is,  by  entirely  eliminating  the 
action  of  the  board  of  equalization,  so  as  to 
leave  the  assessment  where  It  originally 
stood.  This  In  effect  conceded  the  authority 
of  the  board  of  equalization  to  take  action  in 
the  direction  in  which  it  had  proceeded,  but 
was  In  effect  to  claim  that  the  act  of  equali- 
zation had  been  erroneous  and  excessive,  and 
this  was  In  effect  asking  the  board  to  equal- 
ize the  valuation  of  the  property  for  taxa- 
tion as  between  individuals,  which  is  specifl- 
cally  prohibited  by  the  first  section  quoted. 
There  was  nothing  whatever  before  the  board 
of  county  commissioners  that  would  author- 
ize that  body  to  issue  a  certificate  of  error 
upon  any  ground  named  in  the  statute,  and 
there  was  no  pretense  of  doing  so.  These 
sections  of  the  statute  above  quoted  are  the 
only  sections  pertaining  to  the  power  of  the 
board  to  issue  a  certificate  of  error  or  cor- 
rect assessments  of  any  character  for  which 
certificates  of  error  can  be  Issued. 

It  is  claimed,  however,  that  the  action  of 
the  board  of  equalization  was  void,  and,  be- 
ing void,  that  the  l)oard  of  county  commis- 
sioners, and  also  the  district  court  on  npi)eal, 
could  correct  the  same  and  do  equity  l)etween 
the  parties.  We  cannot  agree  with  this  con- 
tention.    The  board  of  county  commission- 


ers has  only  such  authority  as  is  prescribed 
by  the  statute,  and,  no  matter  what  relief 
a  court  of  equity  could  give  in  a  case  of  the 
character  under  consideration,  the  traard  of 
county  commissioners  is  not  clothed  with 
that  equitable  power,  and  we  cannot  conceive 
upon  what  principle  or  upon  what  authority 
a  board  of  county  commissioners  would  as- 
sume to  issue  a  certificate  of  error  in  a  case 
of  this  character,  which  is  in  effect  discharg- 
ing the  complainant's  proiierty  from  taxa- 
tion to  the  amount  named  In  the  certificate. 
Boards  of  county  commissioners  in  this  ter- 
ritory are  given  no  such  Jurisdiction,  and  we 
think  that  the  withholding  of  such  authority 
from  boards  of  county  commissioners  is  a 
wise  one.  It  Is  well  settled  that,  upon  ap- 
peal from  an  inferior  tribunal,  the  appellate 
court  takes  only  such  jurisdiction  as  the  in- 
ferior tribunal  had,  and  can  only  investigate 
In  a  given  case  those  propositions  which  were 
before  the  inferior  court,  and  which  the  in- 
ferior court  might  have  investigated  and  de- 
termined. 2  Cyc.  537;  C!ooper  v.  Armstrong, 
3  Kan.  78.  Therefore,  the  board  of  county 
commissioners  having  no  power  to  take  the 
action  which  they  assumed,  and  the  Juris- 
diction of  the  appellate  court  being  the  same 
as  that  of  the  Inferior  tribunal,  the  Judg- 
ment of  the  board  of  county  commissioners 
should  have  been  reversed. 

This  action,  upon  appeal  to  the  district 
court,  should  not  have  been  so  construed  as 
to  give  the  district  court  the  same  power  and 
authority  which  the  court  would  have  had 
in  a  direct  proceeding  brought  for  the  pur- 
pose of  questioning  the  right  or  authority 
of  the  t)oard  of  equalization  to  raise  the 
valuation  of  the  property  or  to  prohibit  the 
correction  of  the  tax  which  Is  claimed  to 
have  been  void  by  reason  of  the  erroneous 
action  of  the  board  of  equalization.  There 
has  from  time  to  time  been  a  vast  amount 
of  Just  criticism  growing  out  of  the  unequal 
valuation  of  property,  and  it  would  seem 
that  there  most  have  been  some  reason  for  the 
board  of  equalization  to  take  action  in  this 
matter.  Whether  or  not  they  acted  l^ally 
and  In  pursuance  of  law  It  is  not  necessary 
for  us  here  to  determine.  If  they  did,  their 
acts  were  Invalid.  If  they  did  not,  there  was 
a  remedy  by  action  In  a  court  of  equity,  and 
the  parties  aggrieved  should  seek  a  remedy 
In  the  proper  forum,  as  there,  and  there 
only,  could  the  matter  properly  be  Investi- 
gated. There,  and  there  only,  could  the  full 
facts  be  shown.  But,  be  that  as  It  may,  the 
question  here  presented  Is  only  as  to  the 
power  of  the  board  of  county  commissioners 
to  make  a  correction  and  issue  a  certificate 
of  error  upon  the  case  made  to  them,  and 
the  power  of  the  court  upon  appeal  to  as- 
sume at  this  time  Jurisdiction  which  the 
tH>ard  of  county  commissioners  c«uld  not 
assume. 

We  are  of  the  opinion,  therefore,  that  the 
trial  court  erred  in  rendering  Judgment  sus- 
taining the  board  of  county  commissioners 
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In  their  action,  and  for  that  reason  the  case 
Is  reversed. '  with  directions  that  the  district 
court  vacate  Its  judgment  and  enter  an  order 
reversing  the  judgment  of  the  board  of  coun- 
ty commissioners.  All  the  Justices  concur- 
ring, except  HAIXEK,  J.,  who  tried  the  case 
below,  not  sitting,  and  IRWIN,  J.,   absent 


KOLAN  V.  ST.  LOUIS  &  S.  F.  R.  CO. 
(Supreme  Court  of  Olilahoma.    Sept.  4,  1907.) 

1.  Attorney  awd  Client— Admission  of  At- 
torneys— ^AlITiroKITY — JUDICIAI,     NOTICE. 

In  this  territory,  attorneys  at  law  receive 
their  license,  and  are  authorized  by  the  Supreme 
Court  to  engage  in  the  practice  of  the  law,  and 
to  transact  business  as  attorneys  at  law,  and 
the  court.s  of  the  territory  will  take  judicial 
notice  of  the  fact  that  one  appearing  and  act- 
ing as  an  attorney  is  or  is  not  duly  authorized. 

[BM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  u,  Attorney  and  Client,  §  1.] 

2.  Same— Scope  of  Authority. 

Any  duly  authorized  attomejr  may,  after 
the  subject-matter  has  l>een  placed  in  his  hands, 
give  any  notice  affecting  the  substantial  rights 
of  his  client  which  the  client  himself  might  have 
given,  and  those  affected  by  such  notice  must 
talce  notice  of  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attorney  and  Client,  S  147.] 

S.  Same— Dispute  op  AuTHOBrrr— Burden  op 

Pboop. 

Where  notice  material  to  the  maintenance 
of  a  suit  has  been  given  by  an  attorney,  those 
disputing  the  authority  of  the  attorney,  and 
who  rest  their  defense,  in  an  action  based  there- 
on, upon  the  fact  that  they  dispute  the  at- 
torney's authority  to  give  important  notices, 
must  maintain  such  defense  in  court,  for  a 
court  of  record  in  Oklahoma  will  presume  that 
an  attorney  admitted  to  the  practice  is  acting, 
in  all  matters  affecting  his  client's  rights,  with 
authority  from  the  client  he  represents. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attorney  and  Client,  §  104.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Grant  County; 
before  Justice  James  K.  Beauchamp. 

Action  by  the  St.  Louis  &  San  Francisco 
Railroad  Company,  a  corporation,  against 
Thomas  Nolan.  From  a  judgment  for  plain* 
tiff,  defendant  brings  error.    Affirmed. 

Macltey  &  Mackey,  for  plaintiff  In  error. 
Flynn  &  Ames,  for  defendant  in  error. 


GILLETTE.  J.  This  action  was  commenc- 
ed In  the  probate  court  of  Grant  county,  to 
recover  possession  of  a  portion  of  the  depot 
grounds  and  right  of  way  in  the  town  of  La- 
ment, In  said  county,  which  at  the  time  ot 
bringing  said  action,  to  wit,  June  2,  1905, 
and  from  the  28th  day  of  April,  1903,  had 
been  occupied  by  defendant  under  and  by 
force  of  a  license  from  the  plaintiff,  which 
license  provided  that  it  should  terminate  on 
60  days'  notice  by  the  plaintiff  railroad  com- 
pany, and  provided  that  the  defendant  on  re- 
ceiving such  notice  should  at  once  vacate 
mich  premises.    The  license  was  signed  by 


both  plaintiff  and  defendant  On  the  IStb 
day  of  March,  1905,  the  agent  of  the  plain- 
tiff at  Lamont  served  a  notice  upon  the  de- 
fendant terminating  said  lease  within  00 
days  from  the  date  of  such  service,  describ- 
ing the  premises,  and  requesting  defendant 
to  remove  therefrom  and  give  possession  of 
tiie  same,  which  notice  was  signed:  "St. 
Louis  &  San  Francisco  R.  R.  Company,  by 
Flynn  &  Ames."  The  defendant  failed  to  va- 
cate the  premises  at  the  expiration  of  60 
days,  and  on  the  27tb  day  of  May,  1905,  the 
agent  of  the  company  at  Lamont  served  an- 
other notice  upon  the  defendant  snch  as  re- 
quired by  the  statute  to  be  given  prior  to  the 
commencement  of  the  action  of  forcible  entry 
and  detainer,  and  which  notice  demanded  the 
immediate  vacation  of  the  premises,  or  suit 
for  such  possession  would  be  commenced 
within  three  days,  which  notice  was  also 
signed  by  the  St  Lonis  &  San  Francisco  Rail- 
road Company,  by  Flynn  &  Ames,  its  attor- 
neys. The  defendant  continuing  the  occu- 
pancy of  the  premises  notwithstauding  the 
foregoing  notices,  suit  was  brought  therefor 
in  the  probate  court  of  Grant  county  and 
tried  on  the  24th  day  of  June,  1005,  resulting 
in  a  judgment  for  plaintiff  and  for  the  resti- 
tution of  the  premises  above  described.  There- 
upon the  defendant  appealed  said  cause  to 
the  district  court,  where  the  same  was  re- 
tried February  27,  1906,  by  a  jury,  resulting 
In  a  verdict  and  judgment  In  favor  of  the 
plaintiff,  and  defendant  brings  the  case  to 
this  court  predicating  error  upon  the  rule  of 
the  trial  court,  because  of  the  overruling  by 
said  court  of  a  motion  for  a  new  trial,  which 
motion  was  upon  the  ground:  First,  that 
the  verdict  and  judgment  is  not  sustained  by 
satflcient  evidence  and  Is  contrary  to  law; 
second,  error  of  law  occurring  at  the  trial 
and  excepted  to  by  the  defendant 

Only  one  ground  of  error  is  now  complain- 
ed of  in  the  trial  of  this  case.  The  plaintiff 
upon  the  trial  offered  In  evidence  the  written 
notice  to  terminate  the  lease,  to  the  introduc- 
tion of  which  defendant  objected,  and  at  the 
time  excepted  to  the  ruling  of  the  court  ad- 
mitting the  same;  the  point  being  that  the 
notice  terminating  the  lease  was  signed : 
"The  St  Louis  &  San  Francisco  Railroad 
Company,  by  Flynn  &  Ames,  Its  Attorne.vs." 
That  at  the  time  said  notice  was  served,  and 
upon  the  trial  of  the  cause,  there  was  no 
proof  offered  that  Flynn  &  Ames  were  at- 
torneys of  the  plaintiff  and  authorized  to 
give  the  notice.  No  evidence  was  offered  up- 
on the  trial  by  the  defendant,  and  the  record 
shows  that,  when  notice  to  terminate  the 
lease  was  served,  he  at  that  time  made  no 
objection  to  the  form  or  sufficiency  of  the 
same.  No  authority  bearing  upon  the  imlut 
involved  is  presented  by  the  briefs  upon  ei- 
ther side,  and  the  writer  of  this  opinion  has 
been  unable  to  find  any.  The  license  to  the 
defendant,  and  by  force  of  which  he  occupied 
the  premises,  provided  that  it  could  be  ter- 
minated by  the  railroad  company  on  60  days* 
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uotice.    Without    notice,    therefore,    by   the 
railroad  company  60  days  prior  to  tbe  bring- 
ing of  this  action,  the  company  had  no  cause 
of  action  against  defendant,  Nolan.     Such  no- 
tice -wa^,  however,  served  upon  the  defend- 
ant by  the  company's  station  agent  at  La- 
mont.    It   was   signed:     "St.   Louis    &    San 
Francisco   Railroad   Company,   by   Flynn    & 
&  Ames,  Its  Attorneys."    Was  this  sufficient. 
In  the  absence  of  specific  proof,  of  their  au- 
thority to  act  in  this  respect?    The  word  "at- 
torney," as  used  in  this  case,  means  an  at- 
torney at  law,  and  an  "attorney  at  law"  in 
this  territory  is  an  oflBcer  of  the  court,  au- 
thorized to  appear  therein,  and  as  such  pre- 
sent to  the  court  for  Its  consideration  the  in- 
terests of  his  client,  as  well  as  to  appear 
generally  for  his  client  with  reference  to  the 
transaction  of  business  usually  confided  to 
members  of  the  legal  profession,  and  are,  be- 
fore being  authorized  to  appear  in  court  ot 
to  do  business  as  an  attorney  at  law,  requir- 
ed to  prove  their  quallflcatlon  and  to  take 
an  oath  that  in  the  transaction  of  business 
as  attorneys  they  will  do  no  falsehood  or 
consent  that  any  be  done  in  court,  and  will 
not  knowingly  promote,  Bue,  or  procure  to  be 
cued  any  false  or  unlawful  salt.    These  re- 
quirements of  the  law  have  given  to  attor- 
neys, admitted  to  the  practice  of  the  law,  a 
status  before  the  courts,  and  with  reference 
to  business  they  assume  control  of,  different 
ftom  that  of  other  agents.    A  presumption 
follows  their  act,  when  acting  for  another, 
that  they  are  authorized  by  such  other  to 
act  for  him  touching  the  particular  subject- 
matter.    Attorneys  admitted  to  the  practice 
In  Oklahoma  obtain  such  right  through  and 
by  reason  of  the  authority  of  the  Supreme 
Court,  and  the  courts  of  the  territory  may 
therefore  properly  take  notice  of  the  right  of 
an  Individual  to  act  as  an  attorney  at  law, 
and  to  presume  that  In  so  acting  they  are  not 
prosecuting  any  false  or  unlawful  suit.    If 
Flynn  &   Ames,  ns  attorneys  at  law,  liad 
without  authority  of  the  railroad  company 
undertaken  to  cancel  the  license  by  which 
the  defendant  held  iK>s.sesslon  of  the  prem- 
ises, their  act  would  have  been  a  violation  of 
their  oaths  as  attorneys.    The  court  upon  the 
trial  of  the  cause  could  not,  and  would  not, 
assume  that  they  had  so  acted.    On  the  con- 
trary, it  would  hold  that  their  authority  is 
presumed  until  some  step  was  taken  which 
would  challenge  that  presumption.    No  such 
step  was  taken  in  this  case,  and  we  tliink  the 
court  did  not  err  in  the  admission  in  evi- 
dence, over  the  objection  of  counsel  for  de- 
fendant, the  notice  of  the  termination  of  the 
lease  In  60  days,  signed,  "St.  Louis  &  San 
Francisco   Railroad  Company,   by  Fljnm    & 
Ames,   Its   Attorneys,"   for  the   presumption 
would  be  in  such  case  that  they  Avere  the 
company's  attorneys  and  authorized  to  act  in 
that  respect. 

The  judgment  of  tl>e  lower  court  is  affirm- 
ed. All  the  Justices  concurring,  except  IR- 
WIN, J.,  absent 


SriAPEK  et  al.  v.  OAK  CREEK  VALLEY 

BANK. 
(Supreme  Court  of  Oklahoma.     Sept.  4,  1907.> 

1.  Pabtnebsuif— RianTS  and  Liabilities  a» 
10  Thibd  Pehsons— Nature  of  Pabtneb'r 
authobity.  ■ 

Under  the  proviBion  of  section  8879,  Wil- 
son's Rev.  &  Add.  St.  1903,  a  partnership  ob- 
ligation executed  by  one  partner  without  the 
knowledge  or  consent  of  the  other,  binds  the 
firm  and  each  genera!  partner,  if  the  obligation 
M  executed  is  within  the  reasonable  oondnct 
of  tbe  partnership  business. 

[Kd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  i  206.J 

2.  Same— Renewal  Note. 

The  execution  and  delivery  of  a  promis- 
sory note  as  a  renewal  of  a  firm  obligation  al- 
ready outstanding  and  due  upon  which  liability 
is  admitted  is  a  transaction  within  the  scope 
of  the  business  of  the  partnership. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  38,  Partnership,  {  242.] 

(Syllabus  by  the  Court) 

Error  from  Probate  Court  Garfield  Coim- 
ty;  M.  C.  Garber,  Judge. 

Action  by  the  Oak  Creek  Valley  Bank 
against  A.  B.  Shapek  and  another,  partners. 
Judgment  for  plaintUT,  and  defendants  bring 
error.    Affirmed. 

Denton  &  Denton,  for  plaintiffs  In  error. 
McKeever  &  Walker,  for  defendant  In  error. 

GILLETTE,  J.  This  acUon  was  brought 
and  tried  in  the  probate  court  of  Garfield 
count}',  to  recover  from  A.  B.  Shapek  and 
Frank  Ilakel,  partners  as  Shapek  &  Hakel, 
upon  a  promissory  note  indorsed  by  said 
partnership  and  delivered  to  the  plaintiff  as 
a  renewal  of  a  former  note  of  the  same  par- 
ties, which  had  been  indorsed  and  transfer- 
red to  the  plaintiff.  From  the  record  it  ap- 
pears that  Shapek  &  Hakel  were  partners 
engaged  In  the  mercantile  business  in  tbe 
state  of  Nebraska,  and  that  in  December, 
1902,  such  firm  was  the  owner  and  payee 
named  in  a  note  of  $425  executed  by  F.  T. 
Stoner  and  W.  B.  Van  Sandt  &  Co.,  which  note 
was  not  paid  at  maturity.  Upon  the  execu- 
tion and  delivery  of  said  note,  it  was  sold  to 
the  plaintiff  bank,  and,  not  being  paid  at 
maturity,  was  renewed  by  the  makers  by 
their  executing  a  new  note  to  Shapek  &  Ha- 
kel, who.  In  turn,  Indorsed  the  same  to  the 
bank  and  thereby  took  up  the  original  note. 
Afterwards  Hr.  Shapek  removed  to  Oklaho- 
ma, and,  while  he  was  in  Oklahoma,  said 
note  again  became  due,  and  was  again  renew- 
ed. Mr.  Hakel  of  tbe  firm  then  in  charge  of 
their  Nebraska  business,  without  consulting 
his  partner,  Shapek,  Indorsed  and  negotiated 
this  renewal  In  the  same  manner  as  had 
theretofore  been  done. 

No  question  is  raised  with  reference  to 
the  liability  of  Shapek  &  Hakel  upon  the 
note  renewed  and  extended  by  the  execution 
of  the  note  In  question,  or'that,  by  re.isou  of 
the  execution  and  delivery  of  the  present 
note,  the  former  note  upon  which  they  were 
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admittedly  liable  was  canceled  and  deUrered 
up.  The  sole  Question  presented  by  this  rec- 
ord being  a  question  of  the  liability  of  Sha- 
pek  &  Ilalcel  as  indorsers  and  guarantors  of 
tbe  renewal  note  sued  on,  such  indorsement 
Laving  been  made  by  Hakel  without  the 
knowledge  and  consent  of  his  partner  Sha- 
pek.  Tbe  amount  of  the  Judgment  is  not 
questioned,  nor  tbe  fact  of  the  execution  and 
delivery  of  the  instrument;  the  only  ques- 
tion being  tbe  right  of  Hakel  as  a  partner  to 
so  execute  and  deliver  the  same  as  a  firm 
obligation.  The  statute  of  Oklahoma  (sec- 
tion .•»"{),  Wilson's  Rev.  &  Ann.  St  1903) 
provides:  "Every  general  partner  is  agent 
for  the  partnership  In  the  transaction  of  its 
business,  and  has  authority  to  do  whatever 
Is  necessary  to  carry  on  such  business  in  tbe 
ordinaiy  manner,  and  for  this  purpose  may 
bind  his  co-partners  by  an  agreement  in 
writing."  As  the  partnership  is  admitted, 
with  Shapek  &  Hakel  as  general  partners, 
tbe  liability  of  tbe  firm  and  each  member 
thereof  is  governed  by  the  above-quoted  stat- 
ute, which  provides  that  each  partner  has 
authority  to  do  whatever  is  necessary  to  car- 
ry on  the  business,  and  for  such  purpose 
may  bind  his  copartners  by  an  agreement  in 
writing.  The  commercial  world  deals  with 
a  partnership  in  the  light  of  its  rights  and 
liabilities  as  fixed  and  governed  by  the  law, 
and  under  the  law,  as  above  stated,  each 
partner  has  full  power  to  act  with  refer- 
ence to  partnership  afFairs.  No  private 
agreement  between  the  partners  can  afTect 
third  persons  acting  without  knowledge  of 
it,  and,  when  Hakel  indorsed  the  firm  name 
to  the  instrument  sued  on  iu  this  case,  the 
firm  was  thereafter  liable  by  force  of  such 
indorseuient  if  it  was  so  done  In  the  rea- 
sonable conduct  of  the  firm's  business. 

Now,  what  were  the  facts?  The  record 
makes  it  clear  that  at  the  time  Hakel  Indoi-sed 
the  note  in  question  with  the  firm  name  the 
firm  was  already  Indebted  as  Indorsers  upon 
another  note  which  was  then  due  and  un- 
paid for  the  same  Indebtedness.  By  the  in- 
dorsement and  delivery  of  this  note,  tbe 
former  note  was  canceled  without  other  pay- 
ment. The  act  was  therefore  the  transac- 
tion of  partnership  business  clearly  within 
the  provisions  of  the  above  statute,  which 
governs  In  this  case,  in  the  absence  of  proof 
of  a  different  law  governing  in  the  state  of 
Nebraska.  It  would  be  clearly  inequitable 
and  unjust  to  hold  that  the  partnership  or 
that  either  of  the  partners  might  escape 
this  liability  after  having,  by  the  execution 
and  delivery  of  it,  canceled  an  obligation 
upon  which  they  were  admittedly  liable, 
and  we  think  that  no  rule  of  law  or  any  stat- 
ute can  be  Invoked  to  excuse  them  from 
such  liability.  The  pialntift  in  error  com- 
plains of  the  rule  of  the  court  in  excluding 
the  testimony  of  Sliapck  touching  an  agree- 
ment between  him  and  Hukel  to  the  effect 
that  Hakel  had  no  authority  to  sigu  tbe  firm 
name.    Such  an  agreement  could  in  no  wise 


bind  third  persons  in  dealing  with  tbe  part- 
nership business,  where  neither  fraud  nor  col- 
lusion is  alleged  or  attempted  to  be  shown, 
and,  as  neither  fraud  nor  collusion  was 
shown  or  proposed  to  be  shown,  any  pri- 
vate understanding  between  the  partners 
was  wholly  Immaterial.  Exceptions  were 
taken  upon  tbe  trial  of  the  case  by  the 
plalntlfT  in  error  to  the  instructions  of  the 
court  We  have  already  seen  that  the  plain- 
tiff in  error  was  liable  upon  the  instrument 
sued  on,  and.  In  the  absence  of  complaint  as 
to  the  amount  of  the  Judgment,  an  erroneooa 
Instruction  would  not  be  sufficient  to  Justi- 
fy a  reversal. 

We  have  examined  the  instructions,  how- 
ever, as  well  as  those  asked  for  by  the 
plaintiff  in  error  and  refused,  and  are  of 
the  opinion  that  the  rule  of  the  court  under 
the  facts  in  the  case  was  correct 

The  judgment  of  the  court  below  will  be 
affirmed.  All  the  Justices  concurring,  ex- 
cept GARBER,  J.,  who  tried  the  case  while 
probate  judge  of  Garfield  county,  and  IB- 
WIN,  J.,  absent 


GARRISON  V.  KRESS  et  al. 

(Supreme  Court  of  Oklahoma.    Sept  20,  1907. 

Rehearing  Denied  Oct  12,  1907.) 

1.  EVIDENCK— PABOL     EVIDENCE    CONTBADICT- 

iso   Wbitien   (30NTBACT— Fraud  or   Mis- 
take. 

A  contract  in  writing,  if  its  terms  are  free 
from  doubt  and  ambiguity,  must  l>e  permittpd 
to  speak  for  itself,  and  cannot,  by  the  courts 
at  the  instance  of  one  of  the  parties,  he  altered 
or  contradicted  by  parol  evidence,  unless  in  case 
of  fraud  or  mutual  mistake  of  facts. 

[Ed.  Note.— For  cases  in  point,  see  Out.  Dig. 
vol.  20,  Evidence,  S  1750.] 

2.  Same— Meboeb  of  Obai.  Neooxiations. 

The  execution  of  a  contract  in  writing 
supersedes  all  the  oral  negotiations  or  stipu- 
lations concerning  its  matter  which  preceded 
or  accompanied  the  execution  of  the  instrument. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  i  1756.] 

(Syllabus  by  the  Court) 

Error  from  Probate  Court,  Oklahoma  Coun- 
ty; Wm.  P.  Harper,  Judge. 

Action  by  Samuel  H.  Kress  and  another 
against  G.  W.  Garrison  for  rent  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
AfiBrnied. 

On  or  about  the  2.3d  day  of  July,  1904.  Sam- 
uel H.  Kress  and  Claude  W.  Kress  leased  to 
G.  W.  Garrison  two  upiwr  stories  of  a  certain 
brick  building  on  lot  9,  in  block  35,  in  the 
city  of  Oklahoma  City,  Okl.,  to  be  used  in 
connection  with  the  Illinois  Hotel,  which  the 
said  G.  W.  Garrison  at  that  time  occupied. 
Prior  to  the  completion  of  the  said  building, 
which  was  to  be  used  in  connection  with  the 
said  hotel,  tbe  said  G.  W.  Garrison  sold  uut 
his  Interests  in  the  Illinois  Hotel  and  assign- 
ed his  lease  on  the  proposed  annex  to  said 
hotel  to  the  purchaser,  one  Mrs.  M.  J.  Wade. 
Tbe  lease  provided  that  the  lessee  could  as- 
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Fiffn  same  without  the  consent  of  the  lessors. 
The  lessee,  G.  W.  Garrison,  claims  that  prior 
to  the  signing  of  said  lease  and  the  delivery 
thereof  he  bad  entered  into  a  separate  and 
collateral  agreement  with  the  lessors,  where- 
by it  was  agreed,  stipulated,  and  understood 
that,  in  case  said  lessee  assigned  said  lease, 
and  was  not  In  arrears  with  the  rent  at  the 
time  of  assignment,  he  should  be  relieved, 
personally,  from  all  liability  under  and  by 
virtue  of  the  terms  of  said  lease  contract; 
that  this  agreement  was  a  condition  preced- 
ent to  the  signing  of  said  lease  contract ;  and 
that  the  same  would  not  have  been  signed 
and  accepted  by  him  but  for  the  oral  stipula- 
tions above  referred  to.  The  plaintiff  In  the 
court  below  brought  an  action  against  Garri- 
son for  the  rent  In  arrears  on  said  contract. 
The  trial  court  refused  to  permit  the  defend- 
ant Garrison  to  testify  as  to  the  terms  of  said 
oral  agreement,  or  to  testify  as  to  whether 
there  was  an  oral  agreement  between  the  par- 
ties. The  trial  court  also  refused  to  permit 
defendant  to  show  that  the  plaintiffs  had 
assumed  control  of  the  premises  by  attempt- 
ing to  lease  them  to  other  parties,  to  which 
ruling  of  the  court  the  defendant  excepted. 
At  the  conclusion  of  the  testimony,  the  court 
directed  the  Jury  to  find  a  verdict  for  the 
plaintiff,  which  was  done,  to  which  defend- 
ant excepted.  Motion  for  new  trial  was  filed, 
overruled,  and  exceptions  allowed,  and  the 
case  is  brought  here  for  review. 

Grant  &  McAdams,  for  plaintiff  In  error. 
J.  H.  Everest  and  C.  F.  Smith,  for  defend- 
ants in  error. 

IRWIN.  3.  (after  stating  the  facts  as 
above).  The  sole  and  only  question  raised  In 
this  case  by  the  brief  and  argument  of  plain- 
tiff In  error,  and  the  only  ground  assigned  as 
error  for  a  reversal  of  this  case.  Is  the  action 
of  the  court  In  refusing  the  evidence  as  to  the 
oral  agreement  We  take  the  proposition  to 
be  elementary  that  all  prior  and  contempo- 
raneous oral  agreements  as  to  matters  Involv- 
ed in  a  written  contract  are  merged  in  the 
written  contract,  and  that  the  written  con- 
tract cannot  be  changed  or  varied  by  such 
prior  and  contemporaneous  parol  agreements. 
Our  statute,  in  our  judgment,  conclusive- 
ly settles  this  proposition.  Section  781,  Wil- 
son's Rev.  &  Ann.  St.  Okl.  1003,  Is  as  fol- 
lows :  "The  execution  of  a  contract  in  writ- 
ing, whether  the  law  requires  It  to  be  written 
or  not,  supersedes  all  the  oral  negotiations  or 
stipulations  concerning  its  matter  which  pre- 
ceded or  accompanied  the  execution  of  the  in- 
strument." The  Supreme  C!ourt  of  this  terri- 
tory. In  the  case  of  Deming  Investment  Com- 
pany V.  Shawnee  Fire  Insurance  Co.,  16  Okl. 
1,  83  Pac.  918,  4  L.  R.  A.  (X.  S.)  607,  says: 
"A  contract  In  writing,  If  its  terms  are  free 
from  doubt  and  ambiguity,  must  be  permitted 
to  speak  for  itself,  and  cannot  by  the  courts, 
at  the  Instance  of  one  of  the  parties,  Iw  alter- 
ed or  contradicted  by  parol  evidence,  unless 


In  case  of  fraud  or  mutual  mistake  of  facts." 
The  same  doctrine  Is  laid  down  by  this  court 
In  the  case  of  Liverpool  &  London  &  Globe 
Insurance  Company  v.  Richardson  Lumber 
Co.,  11  Okl.  585,  60  Pac.  938. 

On  the  strength  of  this  statute  and  these 
cases,  the  decision  of  the  probate  court  is  af- 
firmed, at  the  costs  of  the  plaintiff  In  error. 
All  the  Justices  concurring,  except  PAN* 
COAST  and  GARBER,  JJ.,  absent 
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CASK  V.  FRAHM.  (Supreme  Court  of  Kan- 
sas. Jul.v  6,  1907.  Rehearing  Denied  Oct.  5, 
1907.)  Error  from  District  Court,  Rawlina 
County;  A.  C.  T.  Geiger,  Judge.  Action  by 
Thomas  Frahm  against  J.  B.  Case.  Judgment 
for  plaintiff.  Defendant  brings  error.  Affirmed. 
Fred  Robertson,  for  plaintiff  in  error.  W.  E. 
Saum,  for  defendant  in  error. 

PER  CURIAM.  We  are  unable  to  distinguish 
this  case  from  the  cases  of  Ordway  v.  Cowles, 
45  Kan.  447,  25  Pac.  862,  and  Robidoux  v. 
Munson  (decided  by  this  court  February,  1907) 
88  Pac.  1085,  and  are  satisfied  with  the  conclu- 
sions reached  in  those  cases.  The  judgment  of 
the  trial  court  is  therefore  affirmed. 


CHICAGO,  R.  I.  &  P.  RT.  CO.  v.  MOR- 
RILL. (Supreme  Court  of  Kansas.  July  5» 
1907.)  Error  from  District  Court,  Smith  Coun- 
ty ;  R.  M.  Pickier,  Judge.  Action  by  Jesse 
Morriil  against  the  Chicago.  Rock  Island  &  Pa- 
cific Railway  Company.  From  a  judgment  in 
favor  of  plaintiff,  defendant  brings  error.  Af- 
firmed. M.  A.  Low  and  Paul  E.  Walker,  for 
plaintiff  in  error.  J.  T.  Reed,  for  defendant  in 
error. 

PER  CURIAM.  The  defendant  in  error  was 
a  section  hand  in  the  employment  of  the  plain- 
tiff in  error  at  the  station  of  Kensington,  in 
Smith  county.  The  company  had  a  pumphouse 
and  well  there  in  charge  of  H.  L.  Worley.  De- 
cember 31.  1902,  Worley  had  occasion  to  be 
absent,  and  requested  Joseph  Giroux,  who  was 
the  section  boss,  to  look  after  the  pumphouse, 
build  a  fire,  sweep  out,  and  see  that  everything 
was  all  right.  Morrill  was  directed  by  Giroux 
to  do  this.  Worley  had  also  requested  him  to 
do  80  whenever  he  was  away.  Morrill  went  to 
the  pumphouse  as  directed,  and  before  leaving 
lifted  a  trap-door  and  looked  down  In  the  well 
to  see  if  everything  was  right.  He  heard  a 
noise,  which  he  thought  might  be  escaping  steam. 
The  well  was  60  feet  dei-p,  and  about  20  feet 
acro.ss.  It  was  provided  with  ladders  so  con- 
structed tiiat  the  pumper  could  descend  into  the 
well  to  examine  the  pipes,  which  he  did  every 
day.  The  plaintiff  went  down  to  ascertain  the 
cauKe  of  the  noise,  and  the  ladder  gave  way,  and 
he  fell  on  a  cross-timber  and  was  injured.  Au- 
gust 3,  1903,  the  plaintiff  commenced  this  ac- 
tion in  Smith  county  district  court,  where  he 
recovered  a  judgment  for  $2,000  on  Septemljcr 
12.  190.J.  The  railway  company  brings  the  case 
here.  It  is  claimed  that  the  plaintiff,  when  in- 
jured, was  not  engaged  at  work  which  he  was 
employed  by  the  company  to  do,  and  therefore 
be  has  no  cause  of  action  against  it.  It  is  al- 
so claimed  tliat  no  negligence  on  the  part  of  the 
company  was  shown.  Numerous  other  questions 
have  been  presented,  but  they  are  8ll  'nvolved 
in  these  two.    The  only  evidence  on  the  subject 
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shows  that  the  plaintiff  was  sent  to  the  pnmp- 
house  to  look  after  things,  and  see  that  they 
were  all  right,  by  the  pumper,  Worley,  and  the 
section  boss,  Giroux,  who  were  authorized  by  the 
company  to  do  so.  It  is  also  amply  shown  that 
the  strncture  by  which  descent  was  made  in  the 
well  had  been  erected  some  15  years  before,  and 
was  thoroughly  decayed  and  rotten.  It  did  not 
appear  that  it  hud  ever  been  inspected.  The  de- 
cayed condition  was  not  apparent  from  the  up- 
per surface  of  the  timbers,  but  was  easily  seen 
by  a  casual  look  at  the  under  side.  The  jury, 
by  its  general  verdict,  found  that  the  company 
was  negligent.  We  are  unable  to  find  error,  and 
the  judgment  is  affirmed. 


CITY  OF  TOPEKA  v.  PERT.  (Supreme 
Court  of  Kansas.  July  5,  1907.)  Error  from 
District  Court,  Shawnee  County ;  A.  W.  Dana, 
Judge.  Action  by  Rebecca  A.  Pert  against  the 
city  of  Topeka.  From  a  judgment  in  favor  of 
plaintiff,  defendant  brings  error.  Affirmed.  F. 
U.  Drenning  and  W.  C.  Ralston,  for  plaintiff  in 
error.     Hazen  &  Gaw,  for  defendant  in  error. 

PER  CURIAM.  No  substantial  error  was 
committed  in  requiring  the  city  to  go  to  trial 
at  the  term  the  trial  was  had.  Both  parties 
mistakenly  proceeded  on  the  theory  that  the  de- 
fendant was  in  default ;  but  the  demurrer  of  the 
city,  which  was  filed  by  consent  of  the  plaintiff, 
was  adjudged  tobe  frivolous,  and  hence  the  case 
then  stood  as  if  no  demurrer  had  been  filed. 
Neither  the  ruling  on  the  demurrer,  nor  in  de- 
nying the  motion  for  continuance,  furnish  ground 
for  complaint.  The  time  subsequently  given  for 
answer  and  preparation  for  trial  was  brief;  but 
an  examination  of  the  record  satisfies  us  that 
no  injustice  was  done  to  the  city  in  requiring 
a  trial  at  that  term.  The  affidavit  for  contin- 
uance, setting  forth  the  absent  testimony,  was 
treated  as  a  deposition,  which  the  city  was  priv- 
ileged to  introduce,  but  did  not.  No  error  was 
committed  in  the  admission  of  testimony,  nor  in 
the  rulings  on  instructions.    Judgment  affirmed. 


FURBECK  V.  nOLMAN.  (Supreme  Court 
of  Kansas.  July  5,  1007.)  Error  from  District 
Court,  Trego  County;  J.  H.  Reeder,  Judge. 
Action  by  B.  E.  Furbeck  against  S.  J.  Holman. 
Judgment  for  defendant,  and  plaintiff  brings  er- 
ror. Affirmed.  W.  E.  Saum.  for  plaintiff  in 
error.    A.  D.  Gilkeson,  for  defendant  in  error. 

PER  CURIAM.  The  contract  introduced  in 
evidence  over  the  plaintiff's  objection  corrobo- 
rated the  defendant  8  testimony.  All  other  mat- 
ters discussed  depend  upon  what  the  facts  were. 
The  facts  were  found  generally  by  the  trial 
court  adversely  to  the  plaintiff  upon  conflicting 
oral  testimony,  and  under  the  well-known  rule 
this  court  cannot  interfere.  The  judgment  of 
the  district  court  is  affirmed. 


HASTINGS  V.  FOX  et  al.  (Supreme  Court 
of  Kansas.  July  5,  1907.)  Error  from  District 
Court,  Kawlins  County ;  A.  C.  T.  Geiger,  Judge. 
Action  by  N.  N.  Hastings  against  Rosewell  Pox 
and  others.  From  a  judgment  in  favor  of  de- 
fendants, plaintiff  brin^  error.  Affirmed.  J. 
P.  Noble,  for  plaintiff  m  error.  J.  11.  Briney 
and  Langmade  &  Caster,  for  defendants  in  er- 
ror. 

PER  CURIAM.  N.  N.  Hastings  brought  an 
action  to  qniet  title  against  several  defendants, 
and,  failing  to  recover,  prosecutes  error.  Vari- 
ous questions  are  argued  in  the  briefs,  which 
cannot  be  considered,  as  it  is  impossible  to  as- 
certain from  the  record  whether  they  were  pass- 
ed upon  by  the  trial  court.  The  petition  alleg- 
ed that  plaintiff  was  in  the  possession  of  the 
property  in  controversy.  This  allegation  was 
a  material  one,  inasmuch  as  the  action  was 
brought  under  the  statute   (Gen.   St.    1001,   { 


S061) ;  the  pleading  being  too  general  to  be  snf- 
flcient  upon  any  other  theory.  No  special  find- 
ings were  made  or  aaked.  The  judgment  may 
have  been  based  upon  a  decision  against  the 
plaintiff  on  the  issue  as  to  possession;  the  ev- 
idence thereon  being  conflicting.  Und^jr  such 
circumstanoea  we  can  only  affirm  it. 


MILLS  V.  HARKIN  et  al.  (Supreme  Court 
of  Kansas.  July  5,  1907.)  Error  from  District 
Court,  Miami  County;  W.  H.  Sheldon,  Judge. 
Action  by  Blanche  Hogan  Hatkin  and  another 
against  W.  M.  Mills.  From  a  judgment  in  fa- 
vor of  plaintiffs,  defendant  brines  error.  Affirm- 
ed. L.  S.  Harvey  and  Frank  M.  Sheridan,  for 
plaintiff  in  error.  Shendon  &  Simpson,  for  de- 
fendants in  error. 

PER  CURIAM.  The  action  was  brought  by 
Blanche  Hogan  Harkin  to  set  aside  and  cancel 
an  oil  and  gas  lease  executed  by  Thomas  Ho- 
gan. her  father,  to  W.  M.  Mills.  The  title  to 
the  land  was  in  the  daughter,  to  whom  the  pai^ 
enta  had  conveyed  it  when  she  was  an  infant 
18  months  old.  The  conveyance  was  recortied 
when  it  was  executed,  and  the  lessee  had  con- 
structive notice  that  the  grantor  of  the  lease  had 
no  title  to  the  land.  Believing,  however,  that 
Thomas  Hogan  was  the  owner,  Mills  expended 
$000  in  developing  oil  and  gas,  and  thereby  in- 
creased the  value  of  the  laud  to  double  what  it 
was.  The  daiighter  may  have  known  all  about 
the  lease.  There  were  some  circumstances  in 
proof  tending  to  show  that  she  did :  but  the 
court  made  special  findings  of  fact  covering  ev- 
ery  disputed  point  in  the  case,  setting  aside  the 
finding  of  the  jury,  to  which  certain  issues  of 
fact  had  been  submitted  merely  to  aid  the  court. 
Tlie  court's  findings  are  that  the  conveyance  to 
the  daughter  was  in  good  faith,  for  value ;  that 
the  deed  was  placed  on  record,  and  afterwards 
delivered  to  the  daughter ;  that  the  daughter  had 
possession  of  the  land  at  the  time  the  lease  was 
executed,  and  had  no  knowledge  or  notice  of  the 
lease.  These  findings  cannot  be  disturbed  on  the 
ground  that  in  the  opinion  of  plaintiff  in  error 
they  are  against  the  weight  of  evidence,  or  that 
the  evidence  is  not  sufficient  to  support  each  and 
all  of  thorn.  There  were  two  jury  trials,  and 
the  court  set  aside  the  special  findings  at  the 
first,  and  granted  a  new  trial.  It  was,  there- 
fore, wholly  unnecessary  and  uncalled  for  to  in- 
cumber the  record  in  this  case  with  the  proceed- 
ings of  the  first  trial,  and  to  assign  as  error  rul- 
ings of  the  court  thereon,  or,  in  commenting  up- 
on the  evidence,  to  quote  from  the  evidence  at 
the  first  trial,  because  the  first  trial  was  set 
aside.  This  practice  is  condemned,  as  well  as 
the  practice  indulged  in  here  of  making  unnec- 
essary and  useless  assignments  of  error.  There 
are  2d  separate  errors  assigned.  Two  relate  to 
errors  occurring  at  the  first  trial ;  13  relate  to 
the  giving  or  refusal  to  give  instructions,  and 
are  argued  at  length  in  the  brief,  although  the 
court  set  aside  all  the  findings  of  the  jury :  and 
10  of  the  others  relate  to  rulings  upon  the  ad- 
mission of  evidence,  and  none  are  well  taken. 
The  questions  asked  were  not  proper  cross-ex- 
amination. Many  of  them  were  afterwards  ask- 
ed of  and  answered  by  the  same  witness,  when 
placed  upon  the  stand  by  the  defendant.  The 
other  eri-ors  are  predicated  upon  the  refusal  to 
set  aside  the  findings  made  by  the  court,  and 
denying  the  motion  for  a  new  trial.  No  errors 
being  found  in  the  record,  the  judgment  is  af- 
firmed. 


STATE  ex  rel.  COLEMAN,  Atty.  Gen.,  v. 
CITY  OP  PITTSBI-RG.  (Supreme  Court  of 
Kansas.  July  .5,  1007.)  Quo  warranto  by  the 
state,  on  the  relation  of  C.  C.  Coleman,  Attor- 
ney (ieneral,  against  the  city  of  Pittsburg. 
Judgment  for  the  state.    F.  S.  Jackbon,  Atiy. 
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Gen.,  C.  D.  Shukera,  Sp.  Asst  Atty.  Gen.,  for 
the  State.  J.  L.  Kirkpatrick,  J.  J.  Campbell, 
and  B.  S.  Gaitskill,  for  defendant. 

FKR  CURIAM.  Action  of  <)ao  warranto, 
brought  by  the  state  on  the  relation  of  the  At- 
torney General,  to  oust  the  city  of  Pittsburg 
from  the  exercise  of  certain  assumed  and  unwar- 
ranted corporate  powers,  namely,  the  imposition 
and  collection  of  a  license  tax  upon  the  business 
of  selling  and  keeping  for  sale  intoxicating  liq- 
uors in  a  manner  forbidden  by  law,  and  also 
authorizing  and  licensing  bawdy  bouses  and 
houses  of  ill  fame  and  the  collection  of  money 
from  the  keepers  and  inmates  of  these  places 
for  the  privileges  of  carrying  on  the  illicit  busi- 
ness. It  was  alleged  that  the  city  officers  ex- 
ercised these  unwarranted  powers  and  collected 
license  taxes  for  these  prescribed  privileges  as 
fines  and  forfeitures  in  simulated  prosecutions, 
brought  at  stated  times  under  certain  invalid 
city  ordinances.  The  report  of  the  commission- 
er appointed  to  take  the  testimony  has  been 
made,  and  the  case  finally  submitted  on  the  ev- 
idence and  a  brief  in  behalf  of  the  state.  Al- 
though the  charges  in  the  petition  are  not  di- 
rectly admitted,  the  testimony  sustaining  them 
is  abundant  and  convincing.  No  one  appears 
here  in  behalf  of  the  city  to  contest  the  suffi- 
ciency of  the  evidence,  or  to  defend  or  excuse  the 
unlawful  actions  of  the  city  officers.  Judgment 
will  be  rendered  in  favor  of  the  state  against 
the  city  as  prayed  for  in  the  plaintiff's  petition. 


TOWNS  V.  MILLER.  (Supreme  Court  of 
Kansas.  July  5,  1907.)  Error  from  District 
Court,  Lane  County ;  Cbas,  B.  Lobdell,  Judge. 
Action  between  H.  E.  Towns  and  G.  P.  Miller. 
From  the  judgment.  Towns  brings  error.  Af- 
firmed. J.  D.  Lafferty,  for  plaintiff  in  error. 
W.  H.  Russell,  for  defendant  in  error. 

PER  CURIAM.  Under  the  decision  In  the 
case  of  Bushey  v.  Hardin  (Kan.)  86  Pac.  146, 
the  proceedings  for  the  sale  of  the  land  in  con- 
troversy were  invalid  from  the  beginning,  be- 
cause a  lawful  sale  could  not  be  consummated 
daring  the  term  of  the  existing  lease.  It  would 
open  the  door  to  juggling  in  the  disposition  of 
school  lands  if  proceedings  to  sell  could  be  com- 
menced in  the  lifetime  of  one  lease  on  the  theory 
that  a  second  lease  might  be  made  to  effectuate 
tbem.  The  proceedings  to  sell  and  the  sale  be- 
ing invalid,  the  second  lease  was  valid,  and  the 
judgment  of  the  district  court  is  affirmed. 


UNION  PAC.  R.  CO.  V.  McCULlX)UGH  et 
m.  (Supreme  Court  of  Kansas.  July  5,  1907. 
Rehearing  Denied  Oct.  5,  1907.)  Error  from 
District  Court,  Dickinson  Coanty ;  O.  L.  Moore, 
Judge.  Action  by  Samuel  H.  McCullough  and 
wife  against  the  Union  Pacific  Railroad  Com- 
pany. There  was  a  judgment  for  plaintiffs,  and 
defendant  brings  error.  Affirmed.  N.  H.  Loom- 
is,  R.  W.  Blair,  and  H.  A.  Scandrett,  for  plain- 
tiff in  error.  C.  EX  Pugh  and  Geo.  E.  Ovenney- 
er,  for  defendants  in  error. 

PER  CURIAM.  In  this  case  the  defendants 
in  error  recovered  judgment  for  $8,375  for  the 
negligence  of  tlie  railroad  company's  trainmen, 
which  resulted  in  the  killing  of  their  son  at  a 
crossing  in  Solomon.  The  defense  was  a  gen- 
eral denial  and  contributory  negligence.  The 
evidence  has  been  examined  and. found  sufficient 
to  sustain  the  finding  of  negligence  oq  the  part 
of  the  trainmen.  It  appears  from  the  evidence 
and  findings  that  the  heads  of  the  team  the  boy 
was  driving  were  over  or  across  the  first  rail 
of  the  track,  upon  which  the  train  which  killed 
him  was  approaching,  when  it  was  first  possible 
for  him  to  see  the  approaching  train;  that  he 
immediately  whipped  up  and  attempted  to  cross 
ahead  of  the  train,  but  his  wagon  was  struck 
by  the  engine,  and  he  was  killed.  The  circum- 
stances were  such  that  it  is  peculiar^  a  ques- 


tion of  fact  for  the  jury  whetlier  the  boy  ex- 
ercised reasonable  care  to  discover  the  approach 
of  the  train,  and  whether  he  did  what  a  reason- 
ably prudent  person  would  do  under  all  the  cir- 
cumstances to  avoid  the  danger  after  he  dis- 
covered the  approaching  train.  We  cannot  say 
that  their  findings  were  not  supported  by  evi- 
dence, nor  under  undisputed  facts  that  the  boy 
was  guilty  of  contributory  negligence.  The  trial 
errors  assigned  have  been  examined,  and  we  find 
nothing  to  justify  a  reversal  of  the  case.  Tie 
judgment  is  therefore  affirmed. 


BARNES.  Respondent,  v.  GRANITE  BI- 
METALLIC CON.  M.  CO..  Appellant.  (No. 
2,315.)  (Supreme  Court  of  Montana.  Nov.  3. 
1906.)  Appeal  from  District  Court,  Granite 
County;  Geo.  B.  Winston,  Judge.  W.  E. 
Moore,  for  appellant.  W.  it.  Brown,  for  re- 
spondent. 

PER  CURIAM.  The  appeal  herein  Is  hereby 
dismissed. 


BROWN,  Respondent,  v.  DUNLAP  et  al.. 
Appellants.  (No.  2,300.)  (Supreme  Court  of 
Montana.  Oct.  10,  1906.)  Appeal  from  Dis- 
trict Court,  Carbon  County ;  Frank  Henry, 
Judge.    C.  L.  Merrill,  for  appellants. 

PER  CURIAM.  Upon  motion  of  appellants, 
the  appeal   herein  is  hereby   dismissed. 


CITY  OP  LIVINGSTON,  Respondent,  v. 
LKB  et  al..  Appellants.  (No.  2.323.)  (Supreme 
Court  of  Montana.  Oct.  8,  1906.)  Appeal  from 
District  Court,  Park  County ;  Prank  Henry, 
Judge.  O'Conner  &  O'Connell,  for  appellants. 
J.  T.  Smith  and  O.  M.  Harvey,  for  respondent. 

PER  CURIAM.  Upon  motion  of  respondent, 
the  appeal  herein  is  hereby  dismissed. 


PLYNN  et  al..  Appellants,  v.  POINDBXTESR 
&  ORR  LIVE  STOCK  CO.,  Respondent.  (No. 
2,3.')6.)  (Supreme  Court  of  Montana.  Oct.  6, 
1906.)  Appeal  from  District  Court,  Beaverhead 
County  ;  Lew  L.  Callaway,  Judge.  Edwin  Nor- 
ris  and  T.  B.  Poindexter,  for  respondent. 

PER  CURIAM.  Upon  motion  of  respondent, 
the  appeal  herein  is  hereby  dismissed ;  Uie  tran- 
script not  having  been  filed  in  time. 


LYNG,  Respondent,  v.  ARMSTRONG,  Ap- 

pellant.  (No.  2,376.)  (Supreme  Court  of  Mon- 
tana. Nov.  26,  1906.)  Appeal  from  District 
Court,  Cascade  CJounty;  J.  B.  Leslie,  Judge. 
F.   E.    Stranahan,   for   respondent. 

PER  CURIAM.  Respondent's  motion  to  dis- 
miss the  appeal  herein  is  hereby  sustained,  and 
the  appeal  dismissed. 


McCLURE,  Appellant,  v.  MANUEL  et  al., 

Respondents.  (No.  2,187.)  (Supreme  Court  of 
Montana.  Dec.  13,  1906.)  Appeal  from  Dis- 
trict Court,  Lewis  and  Clark  County ;  Henry 
C.  Smith,  Judge.  P.  P.  Sterling  and  B.  W 
Toole,  for  appellant.  Word  &  Word,  for  re- 
spondents. 

PER  CURIAM.    This  appeal  is  hereby  dis- 
missed, as  per  stipulation  of  counsel. 


PIPPINGEB  et  al..  Respondents,  v.  ROCKY 
PORK  COAL  CO.,  Appellant.  (No.  2,160.) 
(Supreme  Court  of  Montana.  April  6,  1006.) 
Appeal  from  District  Court,  Carbon  County; 
Frank  Henry,  Judge.  Wallace  &  Donnelly,  for 
appellant.     T.  J.  Walsh,  for  respondents. 

PER  CI'RIAM.  Upon  motion  of  appellant, 
the  appeal  hereiii  is  dismissed,  as  settled. 
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POINDEXTER  *  ORR  MVE  STOCK  CO.. 
Respondent,  v.  FLYNN  et  al..  Appellants.  (No. 
2.3."..>.)  (Supreme  Court  of  Montana.  Oct.  6. 
1006.)  Appeal  from  District  Court.  Beaverhead 
County ;  Ijew  L.  Callaway,  Judge.  Edwin  Nor- 
ris  and  T.  B.  Poindexter,  for  respondent. 

PER  CURIAM.  Respondent's  motion  to  dis- 
miss the  appeal  herein,  for  the  reason  that  the 
transcript  had  not  been  filed  in  time,  is  hereby 
sustained,  and  the  appeal  dismissed. 


STATE,  Respondent,  v.  ANDERSON,  Appel- 
lant. (No.  2.327.)  (Supreme  Court  of  Mon- 
tana. Oct.  2,  1906.)  Appeal  from  District 
Court,  Deer  Lodge  County;  Geo.  B.  Winston. 
.Tudge.  Mackel  &  Meyer,  for  appellant.  Al- 
bert J.  Galen,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Upon  motion  of  appellant, 
the  appeal  herein  ia  hereby  dismissed. 


STATE,  Re-opondent,  r.  WATSON,  Appellant 
(No.  2.285.)  (Supreme  Court  of  Montana.  May 
4.  1906.)  Appeal  from  District  Court.  Silver 
Bow  County ;  Michael  Donlan,  Judge.  Maury 
&  Hogevoll  and  John  G.  Brown,  for  appellant. 
Albert  J.  Galen,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  For  failure  of  appellant  to 
file  brief  herein,  the  appeal  is,  on  motion  of  re- 
spondent, hereby  dismissed. 


STATE,  Respondent,  v.  YOUMANS,  Appel- 
lant. (No.  2.21)9.)  (Supreme  Court  of  Montana. 
May  28.  1906.)  Appeal  from  District  Court, 
Sweet  (Jrass  County;  Frank  Henry,  Judge. 
Svdney  Fox  and  Fred  H.  Hathhom,  for  appel- 
lant. Albert  J.  Galen,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Brief  of  appellant  not  hav- 
ing been  filed  within  the  time  prescribed  by  the 
rules  of  this  court,  the  appeal  is,  on  respond- 
ent's motion,  dismissed. 


STATE  ex  rel.  COTTER  et  al..  Relators,  v. 
DISTRICT  COURT  OP  SECOND  JUDI- 
CIAL DIST.  et  al..  Respondents.  (No.  2.3.50.) 
(Supreme  Court  of  Montana.  July  2,  1906.) 
Original  application  for  writ  of  supervisory  con- 
trol.   C.  M.  Parr  and  J.  M.  Lewis,  for  relators. 

PER  CURIAM.  The  relators'  application  for 
writ  of  supervisory  control  herein  is  hereby  de- 
nied. 


STATE  ex  rel.  DONOVAN,  Relator,  v. 
BROWN  et  al..  Respondents.  (No.  1,787.) 
Supreme  Court  of  Montana.  Oct.  2,  1906.) 
Original  application  for  writ  of  mandate.  H. 
3.  Haskell  and  T.  C.  Holmes,  for  respondents. 

PER  CURIAM.  Upon  motion  of  Albert  J. 
Galen,  Attorney  General,  this  cause  is  hereby 
dismissed. 


STATE  ex  rel.  ENRIGHT  et  al..  Appellants, 
T.  DORAN,  Respondent.  (No.  2,328.)  (Su- 
preme Court  of  Montana.  June  22,  1906.)  Ap- 
peal from  District  Court,  Silver  Bow  County; 
Michael  Donlan,  Judge.  Jesse  B.  Roote,  Peter 
Breen,  and  A.   C.  McDaniel,  for  appellants. 

PER  CURIAM.  Appellants'  application  for 
writ  of  supersedeas,  or  other  appropriate  writ, 
is  hereby  denied. 


STATE  ex  rel.  STRINGFELLOW  et  al.,  Re- 
lators, v.  DEVLIN  et  al..  Respondents.  (No. 
2,307.)     (Supreme  Court  of  Montana.     May  4, 


1906.)      Original   application   for   writ  of   quo 
warranto.     R.   E.   Hammond,  for  relators. 

PER  CURIAM.  Nothing  appearing  in  the 
application  herein  why  this  court  should  take 
original  jurisdiction  of  this  cause,  the  same  is 
hereby  dismissed. 


STATE  ex  rel.  WILLIAMS,  Respondent,  y, 
CALKINS,  Appellant.  (No.  2,269.)  (Supreme 
Court  of  Montana.  April  3,  1906.)  Appeal 
from  District  Court,  Silver  Bow  County ;  Geo. 
M.  Bourguin,  Judge.  On  motion  to  dismiss  ap- 
peal. James  E.  Healy,  for  appellant.  Mackel 
&  Meyer,  for  respondent. 

PER  CURIAM.  Upon  motion  of  the  respond- 
ent herein,  this  appeal  is  hereby  dismissed. 


STORY,  Appellant,  v.  PITMAN,  Respondent. 
(No.  2,265.)  (Supreme  Ck>urt  of  Montana.  May 
14,  19U6.)  Appeal  from  District  Court,  Carbon 
County  ;  Frank  Henry,  Judge.  H.  G.  Crippen, 
for  appellant. 

PER  CURIAM.  The  appeal  herein  is  here- 
by dismissed,  as  settled. 


SULLIVAN,  Respondent,  ▼.  BANK  et  al.. 
Appellants.  (No.  2,32.5.)  (Supreme  Court  of 
Montana.  June  27,  1906.)  Appeal  from  Dis- 
trict Court,  Silver  Bow  County;  John  B.  Mc- 
Cleman,  Judge.  Maury  &  Hogevoll,  for  appel- 
lants.    R.  B.  Smith,  for  respondent. 

PER  CURIAM.  Respondent's  motion  to  dis- 
miss the  appeal  herein  is  sustained,  and  the  ap- 
peal dismissed. 


VUKSINICn,  Respondent,  v.  GRAND 
LODGE  A.  O.  U.  W.  OF  MONTANA,  Appel- 
lant. (No.  2..?46.)  (Supreme  Court  of  Montana. 
Dec.  20,  190(!.)  Appeal  from  District  Court, 
Silver  Bow  County ;  John  B.  McCleman,  Judge. 
Massena  Bullard,  for  appellant. 

PER  CURIAM.  It  is  ordered  that  the  ap- 
peal herein  be,  and  the  same  is,  hereby  dismiss- 
ed, in  accordance  with  pnecipe  on  file. 


TERRITORY  ex  rel.  SIMONS,  Atty.  Gen., 
r.  DIVERS,  Mayor.  (Supreme  Court  of  Okla- 
homa. Sept.  20,  1907.)  Mandamus  by  the  ter- 
ritory, on  relation  of  P.  C.  Simons,  Attorney 
(Jeneral,  against  WilHam  H.  Divers,  mayor  of 
Anadarko.  Dismissed.  P.  0.  Simons.  E.  E. 
Grinstead,  L.  E.  McKnight,  and  A.  T.  Boys,  for 
relator.  Carl  Glitsch  and  Rush  &  Steen,  jfor 
respondent. 

PER  CURIAM.  The  petition  in  this  case 
was  filed  in  this  court  April  1.  1904.  No  briefs 
by  either  party  having  been  filed,  in  accordance 
with  the  rules  of  this  court  the  case  is  dismiss- 
ed, at  the  costs  of  the  plaintiff. 


WHITE  T.  WHITE.  (Supreme  Court  of  Ore- 
gon. Aug.  6,  1907.)  Appeal  from  Circuit 
Court,  Washington  County ;  T.  A.  McBride, 
Judge.  Suit  by  Emma  G.  White  against  Eu- 
gene D.  White.  From  the  decree  for  plaintiff, 
defendant  api)eals.  Affirmed.  H.  K.  Sargent, 
for  appellant.     S.  B.  Huston,  for  respondent. 

PER  CURIAM.  This  is  a  suit  by  the  wife 
for  a  divorce  on  the  ground  of  desertion.  The 
answer  denies  the  abandonment,  and  alleges  that 
the  defendant  was  oblipn^d  to  leave  his  home  by 
reason  of  the  plaintifTs  cruel  and  inhuman 
treatment,  the  facts  of  which  are  stated  by  way 
of  cross-bill,  and  the  prayer  is  that  her  suit  may 
be  dismissed,  that  lie  maj  have  the  divorce,  and 
also  be  allotted  an  undivided  one-third  of  her 
real  proiierty,  a  description  of  which  is  given,. 
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The  alleKatlona  of  new  matter  in  the  answer  and 
cross-complaint  were  denied  in  the  reply,  on 
which  issues  the  cause  was  tried  and  a  decree 
rendered  as  prayed  for  in  the  complaint,  from 
which  the  defendant  appeals.  No  good  purpose 
can  be  promoted  by  setting  out  any  part  of  the 
testimony,  a  perusal  of  which  persuades  us  that 
no  error  was  committed  in  granting  the  plain- 
tiff the  divorce,  which  decree  is  affirmed. 


AMES  T.  KINNBAR  et  al.  (Supreme  Conrt 
of  Washington.  Sept.  6,  1907.)  Appeal  from 
Superior  Court,  King  County ;  Arthur  E.  Grif- 
fin, Judge.  Action  by  Edgar  Ames  against 
George  Kinnear  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed.  Baus- 
mau  &  Kelleher  and  Sachs  &  Hale,  for  appel- 
lant. Jas.  M.  Epler  and  Chas  A.  Kinnear,  for 
respondents. 

PEK  CURIAM.  This  is  the  second  appeal 
in  this  case.  For  the  former  opinion,  see  42 
Wash.  80,  84  Pac.  629.  Reference  is  here  made 
to  that  opinion  for  a  full  statement  of  the  na- 
ture of  the  controversy.  By  that  decision 
the  trial  court  was  directed  to  overrule  the  de- 
murrer to  the  answer,  and  upon  the  return  of 
the  cause  to  that  court  the  demurrer,  was  over- 
ruled, and  the  plaintiff  replied  to  the  answer. 
With  the  issues  thus  formed  the  cause  was 
tried  before  the  court  without  a  jury,  and  re- 
sulted in  a  judgment  dismissing  the  cause,  from 
which  the  plaintiff  has  appealed.  The  findings 
of  the  court  are  substantially  in  accordance  with 
the  facts  averred  in  the  affirmative  defense,  the 
scope  of  which  may  be  seen  by  reference  to  the 
former  opinion.  The  only  matter  urged  upon 
this  appeal  is  the  insufficiency  of  the  evidence 
to  sustain  the  findings.  We  have  carefully  read 
the  testimony,  and  we  find  evidence  fully  sup- 
porting the  court's  findings.  We  are  satisfied 
that  under  the  record  we  would  not  be  justified 
in  disturbing  the  findings  as  made.  It  is  true 
there  is  confiict  in  the  testimony  upon  some  ma- 
terial points ;  but  we  shall  not  undertake  to 
say  from  the  record  before  us  that  the  trial 
conrt  erred  in  finding  the  greater  weight  of  the 
evidence  to  be  with  the  respondents.  Tlie  find- 
ings do  not  necessarily  refiect  upon  the  integri- 
ty of  any  witness.  Tears  had  elapsed  between 
the  happening  of  the  events  and  the  time  of  the 


trial.  TTnder  snch  circumstances  it  Is  a  common 
experience  with  the  best  of  men  to  remember 
particular  facts  somewhat  imperfectly.  The 
confiict  in  this  case  we  believe  is  due  to  such 
fact,  rather  than  to  any  intentional  misstate- 
ment on  the  part  of  any  of  the  witnesses.  Up- 
on the  whole  evidence  we  are  satisfied  with  the 
findings  of  the  trial  court.  The  conclusions  of 
law  follow  therefrom,  and  the  judgment  is  af- 
firmed. 


COLBY  V.  MONTANA  STABLES.  (Su- 
preme Court  of  Washington.  July  26.  1907.) 
Appeal  from  Superior  Court,  King  County; 
Geo.  E.  Morris.  .Tudge.  Action  by  (3.  E.  Colby 
against  the  Montana  Stables.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Affirmed. 
Brown,  ijieihey  &  Kane,  for  appellant.  McBur- 
ney  &  Cummings,  for  respondent. 

PER  CURIAM.  The  facts  and  issues  in 
this  case  are  the  same  as  in  the  case  of  Weaver 
V.  Montana  Stables  (decided  March  23.  1907). 
89  Pac.  liA.  No  new  questions  are  presented. 
For  the  reasons  there  stated,  the  judgment  in 
this  case  must  l>e  affirmed.     It  is  so  ordered. 


ILLINOIS  REFRIGERATOR  CO.  v.  RICE. 
(Supreme  Court  of  Washington.  Sept.  5,  1907.) 
Appeal  from  Superior  Court,  Spokane  County ; 
Ilenry  L.  Kennan,  Judge.  Action  by  the  Illi- 
nois Refrigerator  Company  againi^t  E.  L.  Rice. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed.  A.  E.  Barnes,  H.  M.  Brooks, 
and  E.  L.  Rice,  for  appellant.  Belden  &  Losey, 
for  respondent. 

PER  CURIAM.  This  action  was  brought 
by  the  respondent  to  recover  from  appellant  the 
value  of  certain  goods  alleged  to  have  been 
wrongfully  appropriated  by  the  appellant,  who 
was  acting  as  agent  for  respondent  in  the  sale 
of  the  goods.  Upon  issues  joined  the  cause  was 
tried  to  the  court  without  a  jury.  B^'indlngs  and 
a  judgment  were  entered  in  favor  of  the  re- 
spondent. The  questions  presented  on  this  ap- 
peal are  wholly  questions  of  fact.  We  have 
carefully  examined  the  evidence,  and  are  satis- 
fied that  the  trial  court  arrived  at  a  correct 
judgment  in  the  case.  It  is  needless  to  discuss 
the  evidence.    The  judgment  is  affirmed. 


End  of  Cases  in  Vol.  91m 
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